Go  ogle 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  tenn  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  The  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  thi'ough  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 


Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http : / /books ■ google ■ com/ 


HARVARD  LAW  SCHOOL 
UBRARY 


digitized  by  Google 


Digitized  by 


Google 


HARVARD  LAW  SCHOOL 
LIBRARY 


)igiti2ed  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


This  is  a  Key-Nttmbered  Volume 


Each  syllabus  paragraph  in  this  vohime  is  marked 
with  the  topic  and  section  number  under  which  the 
point  will  eventually  appear  in  the  American  Digest 
System.  The  lawyer  is  led  from  that  syllabus  to 
the  exact  place  in  the  Digest  where  we,  as  digest 
makers,  have  placed  the  other  cases  on  the  same  point 
— TTiis  is  the  Key-Number  Annotation 


Digitized  by 


National  Reporter  System — State  Series 


THE 

SOUTHEASTERN  REPORTER 

WITH  KEY-NUMBER  ANNOTATIONS 


VOLUME  79 

PERMANENT  EDITION 


CONTAINING  ALL  THE  DECISIONS  OF  THE 


SUPREME  COURTS  OF  APPEALS  OF  VIRGINIA  AND  WEST  VIRGINIA 
THE  SUPREME  COURTS  OF  NORTH  CAROLINA  AND  SOUTH 
CAROLINA,  AND  THE  SUPREME  COURT  AND 
COURT  OF  APPEALS  OF  GEORGIA 


VrrVH  TABIA  OF  SOITTHEASTERN  CASES  IN  WHICH  BBHEARINGS 
HAVE  BEEN  DENIED 


SEPTEMBER  13  —  DECEMBER  13,  1913      ,  .  . 

1  -\. 

ST.  PAUL 

WEST  PUBLISHING  CO, 

1914  Digitized  by  Google 


GoPTBianr,  1818 

BT 

WEST  PUBLISHING  GOMPANX 


COPTBIOHT,  1914 
BT 

WEST  PUBLISHING  COMPANY 
(70S.B.) 


Digitized  by 


Google 


SOUTHEASTERN  REPORTER,  VOLUME  79 


JUDGES 


OPTKB 


COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


GEORGIA— Supreme  Court. 

WILLIAM  H.  FISH,  Chief  Jdbticb. 
BEVBRLX  D.  EVANS,  Pbcsidiho  Jubtiok. 

laaooura  jusnoxs. 

J.  H.  LUMPKIN.  SAMUEL  C  ATKINSON. 

UABCUS  W.  BECK.  H.  W.  UIIJU 

Court  of  Appeals. 

BENJAMIN  H.  HILL.  Chixp  Judob.! 
BIGHABD  B.  BUSSELL,  Ohuef  Jttdgb.> 

BIOHABD  B.  BUS8ELL.>  J.  B.  POTTLBL' 

L.  8.  ROAN.> 

NORTH  CAROLINA— Supreme  Court 

WAI/TBB  GLABK,  OBmr  Ji78noi. 

ASsooiAn  juancBs. 
PLATT  D.  WALKER.  WILLIAM  A.  HOKJBL 

GEORGE  H.  BROWN.  WH.  B.  ALLDN. 


SOUTH  CAROLINA— Supreme  Court. 
BtTOnNBI  B.  OABZ,  OHisr  Jvwnca. 

AHOOUTB  JVBTXOra. 

O.  A.  WOODS.*  B.  a  WATTS. 

DANIEL  a  HTDBICK:  T.  B.  rRASIOR. 

VIRGINIA— Supreme  Court  of  Appeals. 
JAMES  KEITH,  Pbbbidbnt. 

JUDOBS. 

BICHARD  H.  CARDWELL.  GEORGE  H.  HARRISON. 

JOHN  A.  BUCHANAN.  STAFFORD  G.  WHITTLB. 

WEST  VIRGINIA— Supreme  Court  of  Appeals. 

OEOBOE  FOFFBNBARGER,  FBBBiinnT. 

JUDaBB. 

WILLIAM  N.  MILLBB.  L.  JUDSON  WILLIAMS 

IRA  B.  BOBINSON.  OHABLES  W.  LTNCH. 


^Barigoed  NoTomlMr  1,  IIU.  '  Bacams  Jndg*  HcnwnlMr  1,  ttU. 

(T)*  Digitizad  by  V^OOglC 


597745 


Digitized  by 


Google 


COURT  RULES 


SUPREME  COURT  OF  APPEALS  OF  VIRGINIA 


The  followtng  order  was  entered  by  tbe 
Supreme  Court  of  Appeals  of  Virgliila,  at 
WTtbeTllle,  Va^  on  June  10,  1912: 

Ordered,  that  from  and  after  this  date  the 
^igliila  BeportB  preceding  75  Vlrstnia  shall 
be  nnmbued  In  the  following  seqnence,  but 
afeott  be  cited  In  ttila  court  by  the  name  of 
tlie  Bq^orter  as  veil  as  by  number: 
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SUPREME  COURT  OF  APPEAI^  OF  WEST  VIRGINIA 


In  Foice  Januaiy  1, 1914 


PBBLIMINABIC. 
B1U8  of  Bxcqitlfnia. 

1.  Office  and  Contents.  It  la  the  office  ot 
a  bill  of  exceptlona  to  point  oat  errors  com- 
mitted by  tbe  court  daring  the  progress  of 
the  trial.  The  bill  or  bills  should  contain 
only  a  concise  statement  of  the  tacts  neces- 
sary to  present  the  points  intended  to  be  re- 
Ued  on  as  groanda  of  error,  or  only  so  much 
of  the  evidence  as  may  appear  necessary  to 
present  fairly  the  rallngs  of  the  court  to 
wtUdi  exception  Is  taken.  No  UIl  of  excep- 
tions dionld  contain  matter  Irrelerant  or  on- 
necessary  to  the  presentation  of  the  qaestion 
Intended  to  be  raised. 

2.  Points  must  be  Clearly  Stated.  It  Is  the 
doty  of  the  exciter  to  see  that  the  points 
and  objection  on  which  he  relies  are  cor- 
rectly and  clearly  stated,  so  as  to  show  plain- 
ly that  an  erroneoas  ruling  was  made  to  his 
prejudiee,  and  he  should  not  leave  that  fbct 
to  appear  merely  by  inference  or  conjecture. 

8.  Rulings  on  Evidence  or  Instructions. 
An  exception  to  the  admission  or  rejection 
of  evidence  or  to  the  granting  or  refusal  of 
instructions  to  the  Jury,  should  state  only  so 
modi  at  the  evidence  or  facts  proven  as 
may  be  necessary  to  show  the  relevancy  or 
irrelevancy  ot  such  evidence  or  the  perti- 
nency or  Impertlnency  of  such  InstractloD. 
Tbe  iaHgi  of  the  trial  court  should  reQoire 
all  unnecessary  matter  to  be  stricken  out  be- 
fore dgnlng  a  bUl  of  ezeqitloni. 

BULB  I. 

Fetltlona. 

1.  Must  Assign  Errors— Not  Ari:ae  Oie 
Case.  A  petition  for  an  appeal  or  writ  of 
error  may  brl^y  state  the  case  and  must 
assign  errors,  naming  the  particular  decrees 
or  Judgments  complained  of  and  the  date  of 
their  rendition,  and  in  the  prayer  of  the  peti- 
tion It  should  be  stated  whether  or  not  a 
supersedeas  Is  desired;  but  the  case  Is  not  to 
be  argued  In  the  petition.  A  s^urate  note 
of  argument,  setting  fortli  the  points  and  au- 
thorities relied  on,  shall  be  submitted  with 
the  petition,  and  will  be  considered  by  the 
court,  but  such  note  is  not  to  be  considered 
aa  a  part  of  the  petition  or  to  be  printed 
with  it;  A  note  of  argument  may  be  filed 
In  opposition  to  such  petition. 

2,  Certlflcats  ot  GonnaeL    Tbe  lotion 


must  be  accompanied  1^  ttu  certificate  of 
some  attorney  duly  quaUfled  to  practice  in 
this  court  that  In  bis  opinion  the  decree  or 
Judgment  coiiq>lalned  of  oc«bt  to  be  re- 
viewed. 

8.  Names  of  Parties  to  be  Summoned.  It 
ts  also  recommended  to  counsel  presenting 
petitions,  that  they  famish  to  the  derk  a 
memorandum  of  the  names  ot  itartlee  to  be 
summoned  to  answer  the  appeal  or  writ  of 
error. 

BULBIL 
Docketing  and  Process. 

1.  Notice  to  Court  Below  and  Summons. 
When  an  appeal  or  writ  of  error  has  been 
awarded.  It  shall  be  the  duty  of  the  clerk  to 
notify  the  clerk  ot  the  court  below  of  the 
tact  of  such  allowance  and  of  the  penalty  ot 
the  bond  necessary  to  give  eCFect  to  such  ap- 
peal or  writ  of  error  when  such  bond  la  re- 
quired, and  the  clerk  of  this  court  shall 
thereupon  docket  the  case  and  issue  process 
In  accordance  with  the  order  ot  the  court, 
summoning  all  parties  other  than  the  peti- 
tioner or  petitioners. 

2.  Nonresident  Parties.  Whenever  it  Is 
necessary  that  a  nonresldeDt  party  should  be 
gammoned  to  answer  an  appeal  or  writ  of 
^or,  or  have  notice  tor  any  other  purpose^ 
order  of  publication  may  be  had  in  tbe  man- 
ner prescribed  by  law,  which  order  shall  be 
published  once  a  week  for  four  successive 
weeks  in  some  newspaper  published  at  the 
seat  of  government 

BULE  tn. 
Printing  the  Becord. 

1.  Dismissal  for  Failure  to  Print  If  the 
appellant  or  plaintiff  In  error,  except  in  cases 
of  felony,  shall  fall  to  deposit  with  the  clerk 
of  this  court  within  six  months  aft^  the 
case  has  been  docketed  herein,  a  sam  suffi- 
cient to  pay  for  printing  the  transcript  ot  the 
record,  or  shall  fail  to  have  the  transcript  of 
the  record  printed  and  fourteen  copies  there- 
of filed  In  the  clerk's  office  within  six  months 
after  the  case  has  been  docketed  In  this 
conrt,  the  appeal  or  supersedeas  shall  be  dls- 
mlased. 

2.  How  Procured.  To  procure  such  dis- 
missal, the  appellee  or  defendant  In  error 
must  serve  upon  tbe  opposite  party,  within 
reasonable  time,  a  written  notice  that  he 
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will,  on  a  day  tpedfled,  moTo  tbe  court  to 
dismiss  the  case,  and  set  forth  In  such  no- 
tice the  grounds  of  the  said  motion.  The 
motion  may  be  made  on  any  day  whai  the 
court  Is  open,  whether  In  regular  or  special 

8.  Ooets.  But  If,  when  tlie  motion  Is  made, 
tin  record  has  been  already  printed  or  the 
coat  of  such  printing  deposited  with  the 
&ak  and  no  actnal  delay  In  the  hearing  of 
the  came  has  resulted  from  the  failure  to 
print  the  record  or  make  sncb  dcposlt.wltb- 
In  the  six  months  allowed  by  law,  the  dls* 
mteal  wUl  be  without  coats;  otherwise  costs 
win  be  awarded  against  the  party  in  default 
.  4.  BenewaL  An  app^  or  writ  of  error 
dismiiiBed  In  accordance  with  Qds  rule  may 
be  renewed  noon  preseoting  a  new  petition 
reciting  file  tact  ot  the  former  petiticoi  and 
allowance  uid  dismissal  and  reforring  to  the 
asslgnroents  of  error  contained  In  the  fonner 
petition.  If  the  same  be  presented  within  one 
year  £rom  the  date  of  the  decree  or  judg- 
ment appealed  from,  and  new  process  will  be 
indered  and  a  new  bond  must  be  given;  but 
after  two  dlsmlssala  fbr  failure  to  sxiat,  no 
new  allowance  can  be  had. 
See  Ferry  t.  Horn,  21  W.  Ta.  782. 

BULB  IT. 
Argument  Docket 

1.  How  Arranged.  Thirty  days  before  the 
first  day  of  each  regular  term,  the  derk  shall 
prquare  a  Ust  of  ttie  cases  then  ready  to  be 
beard  in  the  grand  division  in  which  the 
next  regular  tcnn  is  to  be  hdd,  and  distrib- 
ute the  printed  lists  as  provided  in  section  20 
of  chapta  157  of  tba  Acts  of  1882,  and  in  ar^ 
ranging  the  argument  docket  he  shall  allow 
for  eadi  circuit  not  lees  than  as  many  days 
as  one-flfth  of  the  number  of  open  cases  on 
the  docket  of  such  drcoit  but  whin  there 
are  not  more  Hmn  three  caaes  oa  the  argn- 
ment  docket  from  any  one  circuit  cases  from 
another  circuit  may  be  set  for  heuing  on  the 
same  day. 

2.  Whoi  NotlOB  is  Necessa^.  In  all  cases 
(except  thoee  of  felony)  iMien  the  record  has 
been  printed  since  tiie  last  preceding  regular 
term  of  court  the  party  desiring  a  hearing 
must  give  notice  to  the  opposite  party  of  his 
intention  to  Inalat  upon  a  heaiiny  at  the 
next  regular  term,  at  least  thirty  days  before 
the  first  day  of  such  term,  and  no  case  will 
be  placed  on  the  a^mnent  list  and  deemed 
ready  for  hearing  until  the  second  term  aft- 
er the  record  has  been  printed  unless  the  no- 
tice above  mentioned  has  beeo  given  and  re- 
turned to  Uie  tilerfc'B  (^ce  thirty  days  belbre 
the  term. 

S.  Cases  Heard  Out  of  Orand  Divld<HL  A 
like  notice  must  be  given  and  filed  in  the 
derfc's  oftee  at  least  thirty  days  befbre  the 
first  day  of  the  term  whenever  it  is  desired 
that  a  case  be  heard  out  of  its  grand  divi- 
sion; but  the  requironents  of  each  clause  of 
this  rule  as  to  the  notice  may,  at  the  option 


of  ttie  court  be  waived  by  written  consent 
of  parties. 

4.  Oopy  of  Bond.  No  case  In  which  an  ap- 
peal or  supersedeas  bond  is  required  Shall  be 
placed  upon  the  argument  docket  until  the 
clerk  shall  have  received  a  duly  attested 
cc^y  of  sodi  bond. 

5.  App^ee  may  Eqwdite  Hearing;  An 
ai^lee  or  defendant  in  wror  desiring  to 
expedite  the  hearing  of  bis  case  may  have 
the  record  printed  at  his  own  expaiBO  and 
give  the  notice  required  by  dense  2  of  this 
rule,  and  the  cost  of  audi  prbitlng  wiU,  when 
the  case  is  decided,  be  taxed  among  the  coats 
incurred  by  such  appellee  or  defendant  In  er- 
ror, provided  the  appellant  or  plalntifC  in  er- 
ror does  not  dtsmlas  his  appeal  before  hear- 
ing, 

6.  Felony  Cases.  Whm  a  writ  of  eraor 
has  beea  allowed  in  the  case  of  a  party  con- 
victed of  a  felony,  the  clerk  shall  oiuse  the 
record  to  be  printed  with  all  convenient  dis- 
patch, and  the  case  will  be  called  for  hearing 
at  the  next  zegnlar  term  of  court  wherever 
it  may  be  hdd,  without  notice  or  consent  be- 
ing required,  provided  the  record  has  been 
printed  thirty  days  before  the  hearing. 

BULB  V. 
Briefs. 

1.  In  any  case  on  appeal  or  writ  of  error, 
the  counsel  for  the  appeUant  or  plalntUf  in 
error  at  least  thirty  days,  and  counsel  for 
the  appellee  or  defendant  In  error  at  least 
ten  days,  before  a  case  Is  caUed  for  hearing, 
shall  file  wiUt  the  clwk  of  thla  court  not  less 
than  tea  copies  of  a  printed  briet  one  of 
whl<ih  copies  shall,  upon  request  be  fur- 
nished to  each  of  the  counsel  engaged  upon 
the  opposite  side.  All  reply  and  supplemen- 
tal brieft  shall  be  filed  at  least  five  days  be- 
fore a  case  is  called  for  hearing,  and  no  brief 
shall  be  filed  lator,  unless  by  consent  of  coun- 
bA.  It  is  also  desired  iff  the  court  that  conn* 

upon  each  side  will  furnish  promptly  to 
counsel  <m  the  opposing  side  their  respective 
briefs  as  soon  as  printed,  but  their  doing  so 
will  not  obviate  the  requlremcait  of  this  rule 
as  to  fllbig  copies  in  the  office  of  tba  derk. 
and  it  is  recommended  that  Uie  printed  brief 
Skhall  corraqtond  In  slse  of  page  with  the 
printed  record  and  bear  tba  same  docket 
nomber. 

2.  The  brl^  of  appelant  ithall  contain  a 
Ethort  and  dear  statement  disclosing : 

Firrt.  The  Und  of  action  or  suit  and  a 
closely  condensed  statement  without  argo' 
ment  or  quotation  of  evidence,  of  all  facta 
necessary  to  determination  ot  the  points  in 
controversy. 

Second.  What  the  issues  were  and  how 
raised. 

Third.  How  the  IssuflB  were  decided,  and 
what  the  Judgmuit  or  decree  was. 

Fourth.  The  errors  relied  upon  for  re- 
versaL 

Fifth.  A  concise  statement  otrm  much 
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the  record  as  folly  presents  every  error  and 
exception  relied  on,  referring  to  the  pages 
of  tbe  record.  If  the  insufficiency  of  the  evi- 
dence to  Bostaln  the  verdict  or  finding,  In 
fact  or  law,  is  assigned,  the  statement  shall 
contain  a  condensed  recital  of  tbe  evldMice 
in  narratiTe  form  so  as  to  present  the  snb- 
stance  clearly  and  concisely.  Tbe  statement 
will  be  taken  to  be  accurate  and  saffldoit 
for  a  full  nn^rstandlng  of  the  question  pre- 
sented for  decision,  onless  the  opposite  par- 
ty in  his  brl^  shall  make  the  necessary  oo- 
rectlons  or  additions. 

Following  this  statement,  the  brief  shall 
contain,  under  a  separate  heading  of  each 
error  relied  on,  separately  numbered  proposi- 
tions or  points,  stated  concisely,  and  without 
ailment  or  elaboration,  togettier  with  the 
anthorttles  relied  on  ,  in  support  of  them; 
and  in  dtliw  cases,  the  names  of  parties 
must  be  ^Ten,  with  the  book  and  page  where 
reported.  No  alleged  error  or  point,  not 
contained  in  Uiis  statement  of  points,  shall 
be  raised  afterwards,  eWner  by  reply  brl^ 
or  in  oral  or  printed  argument,  or  on  peti- 
tion for  rehearing,  but  tlie  courts  at  Its  op- 
tion, may  notice  a  plain  error  not  assigned 
or  spedfled. 

8.  Tbe  brief  of  appellee  on  the  assignment 
of  errors  shall  point  out  any  ondssionB  or 
inaccuradcs  in  appellant's  statement  of  the 
record,  and  shall  contain  a  short  and  clear 
stat^nent  of  the  propodUons  by  whldi  coun- 
sel seek  to  meet  the  all^^  orors  and 
sustain  tbe  Judgmmt  or  decree,  or  by  which 
such  errors  are  obviated.  Following  Ibis 
statement,  the  brief  shall  contain  tbe  points 
and  authorities  relied  on  in  IUeb  manner  as 
required  in  the  appellant's  brief.  The  brief 
of  appdlee  on  cross-errors  shall  be  prepared 
In  the  manner  required  in  the  case  of  appel- 
lant's brief.  The  brief  of  appellant.  In  an- 
swer to  the  cross-assignment  of  errors,  shall 
be  prepared  in  the  manner  required  of  ap- 
pdlees  in  answer  to  the  assignment  of  er- 
rors. Beply  brtefs  shall  be  prepared  in  man- 
ner Uke  to  answer  briefs. 

4.  The  briefs  of  any  party  may  be  fol- 
lowed by  an  argument  in  support  of  snch 
briefs,  which  shall  be  distinct  therefrom,  but 
shall  be  bound  with  tbe  same!  The  ail- 
ment shall  be  confined  to  discussion  and 
elaboration  of  the  points  contained  in  the 
briefs.  Tbe  names  of  counsel  shall  be  affixed 
to  all  briefs  filed  by  them. 

6.  The  court  on  its  own  motion  may  refuse 
to  allow  submissions  of  any  case,  until  the 
briefs  of  the  party  demanding  It,  complying 
with  this  rule  in  respect  to  form  and  con- 
tents, shall  have  been  filed,  and  may  also 
strike  out  on  submission  briefB  not  complying 
therewith. 

6.  Either  party  whose  brief  has  been  filed 
in  compliance  with  tbe  rule  may  insist  upon 
a  hearing  when  tbe  case  Is  r^ularly  called 
altbough  no  brief  shall  have  been  filed  by 
the  opposite  party,  and  whsi  one  party  has 


complied  with  the  rule  and  the  other  has 
not,  the  party  complying  with  the  rule  may 
have  the  case  either  submitted  or  continued 
at  his  option.  If  one  of  tbe  parties  omits  to 
file  aucb  brief  at  or  before  the  bearii^,  he 
cannot  be  beard,  but  the  case  may  be  sub- 
mitted or  heard  ex  parte  upon  the  argument 
of  one  connsel  only  for  the  party  whom 
the  brief  has  been  duly  filed. 

7;  If  no  printed  brief  has  been  filed  by  ei- 
ther party  wlfhln  the  time  prescribed  by  this 
rule,  the  case  wlU  be  continued  when  called, 
unless  both  partiea  are  present  in  court,  by 
counsel,  witb  tli«lr  respective  briefs,  and 
consent  to  submit  tbe  case  with  or  without 
oral  argument  or  file  an  agreem^  in  writ- 
ing to  submit,  but  In  no  case  can  briefs  be 
filed  after  the  case  la.  sntHnltted. 

8.  It  is  not  always  necessary  fi>i  counsd 
to  appear  in  court  In  penKm  in  order  to  have 
a  case  submitted  for  Judgment  by  the  court; 
when  the  party  desiring  tbe  submisdon  of  a 
case  has  filed  his  brief  In  compliance  with 
the  rule,  he  may  by  written  request  address- 
ed to  the  court  or  to  tbe  ders  have  his  case 
submitted  when  called. 

9.  All  former  provldons  of  this  raHe,  now 
omitted  from  it,  are  alnvgated. 

ECLE  VI. 
Galling  the  Docket 

1.  When  Commenced.  On  tbe  second  day 
of  each  r^ular  term  the  court  will  com- 
mence to  call  the  cases  then  ready  for  bear- 
ing in  the  order  In  which  they  stand  upon 
the  printed  list,  and  will  proceed  from  day 
to  day  in  the  same  order  until  all  of  the 
cases  have  been  called. 

2.  How  Many  Gases  to  be  Galled.  Not 
more  than  ten  cases  shall  be  considered  lia- 
ble to  be  called  on  any  one  day,  indudlng  the 
one,  if  any,  that  may  be  under  argumenL 
No  case  shall  be  taken  up  out  of  the  order 
of  the  docket  except  when  briefs  have  been 
filed  on  both  sides  and  the  partiea  consent  to 
submit  the  case  without  oral  argument. 

3.  Set  for  Hearing.  No  case  shall  be  set 
for  hearing  on  any  other  dnys  than  those  as- 
signed to  the  circuit  from  which  the  case 
comes  unless  it  be  sndi  as  from  its  peculiar 
character  or  the  mandate  of  the  law  may  be 
regarded  as  a  privileged  case. 

4.  Bxc^tlonal  Oases.  Gases  of  general 
public  interest  or  of  peculiar  hardship  may 
be  heard  at  a  q>edal  term  according  to  the 
provisions  of  section  18  of  diaptra  106,  Acts 
of  1882,  under  such  conditions  and  regula- 
tions as  may  be  consonted  to  by  the  parties 
or  as  the  court  may  prescribe. 

5.  Agreouent  of  Counsd.  All  agreements 
of  counsel  in  r^rd  to  any  case  or  matter 
pending  in  court  shall  be  reduced  to  writing, 
dgi»d  by  counsd  and  delivered  to  the  derk. 

6.  Reergoment  Whenever  the  court  de- 
sires farther  argument  in  any  case  whldi 
has  beoi  argued  and  submittec^  tt>wlll  fix  « 
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day  therefor,  and  eauae  notice  of  tbe  time 
and  place,  as  well  as  of  the  subject  or  braneb 
of  the  case,  on  which  argamaiit  la  desired, 
to  be  glvoi  to  connseL 

BULB  VII. 
Certiorari. 

1.  How  Obtained.  No  certiorari  for  dlml- 
DDtton  of  tbe  record  shall  be  awarded  unlees 
a  motion  therefor  shall  be  made  In  writing, 
stating  the  facts  on  which  the  motion  Is 
founded,  and  all  motions  for  snch  certiorari 
should  be  made  at  the  earliest  period  possible 
after  the  diminntion  la  discovered,  tfther  In 
regular  or  special  term. 

2.  When  to  be  Printed.  If  the  necessity 
for  such  certiorari  Is  caused  by  the  failure 
of  the  appellant  or  plaintiff  in  error  to  have 
oioagh  of  the  record  brought  up  to  present 
fairly  both  sides  of  all  errors  complained  of 
by  him,  it  shall  be  his  duty  to  hare  the  ad- 
ditional record  printed,  or  in  default  thereof, 
his  appeal  or  writ  of  error  may  be  dismissed; 
otherwise  such  additional  record  shall  be 
printed  at  the  expense  of  the  party  asking 
for  the  certiorari,  but  when,  in  ^ther  case, 
the  additional  record  brought  up  does  not 
exceed  ten  pages  of  manuscript,  It  need  not 
be  printed  unless  so  ordered  by  the  court 

BULB  Till. 
Hotlons  and  AffldaTlts. 

1.  Mnst  be  in  Writing.  All  motions,  ex- 
cept motions  of  course,  made  to  the  court, 
shall  be  reduced  to  writing  and  shall  contain 
a  brief  statement  of  the  facts  and  objects  of 
tbe  motion. 

2.  Notice  to  be  Olven.  No  affidavit  shall 
be  read  in  support  of  or  in  opposition  to  any 
motion  hereafter  made  to  the  court  unless 
reasonable  notice  be  given  to  the  opposite 
par^  or  his  attorney  of  the  time  and  place 
of  taUng  the  same,  or  good  cause  be  shown 
why  such  notice  has  not  been  given  and 
every  motion  which  is  not  a  motion  of 
eouTs^  duUl  be  supported  by  affidavit. 

BULB  IX 
Oral  Argument 

1.  Bow  many  may  be  Heard.  Only  two 
oonnsel  shall  be  heard  on  each  side  in  the 
argument  of  any  case  unlees  by  special  leave 
of  court,  and  the  counsel  for  the  appellant 
or  the  plaintiff  in  error  shall  be  entitled  to 
open  and  conclude  tbe  argument. 

2.  Time  Allowed.  Forty-five  minutes  only 
■hall  be  allowed  to  the  appellant  or  plaintiff 
In  error  for  the  opening  and  conclusion,  and 
thirty  minutes  to  the  appellee  or  defend- 
ant In  OTTor  for  his  reply,  but  by  ipedal 
leave  of  the  court  granted  before  the  argu- 
ment begins,  a  longer  time  may  be  allowed 
to  each  side.  The  time  allowed  may  be  ap- 
portioned between  the  counsel  on  the  same 
aide  at  their  dlacrettou.  But  in  all  cases  a 


fair  op^ng  of  the  case  shall  be  made  by 
the  party  entitled  to  the  openmg  and  conclud- 
ing argument. 

3.  Who  to  be  Deemed  CounseL  The  attor- 
neys of  the  respective  parties  in  the  court  be- 
low shall  be  deemed  to  be  the  attorneys  of 
the  same  parties  In  this  court  until  others 
have  been  retained  and  Iiave  notified  the 
clerk  of  this  court  of  that  fact 

4.  Kecord.  Xn  no  case  Is  it  proper  or  nec- 
essary to  consume  the  time  allowed  for  argu- 
ment by  reatUng  the  record  to  the  court,  but 
counsel  may  refer  thereto  and  state  what 
they  consider  as  proven  by  any  exhibit  or 
deposition  on  which  they  rely. 

5.  Commissioner's  Report  No  oral  argu- 
ment will  be  permitted  upon  exceptions  to  a 
commisdoner's  report  except  upon  pure  ques- 
tions of  law  and  wlthoat  r^rence  to  detaila 
of  evidence. 

BULB  X. 

Cross-Assignment  of  Brror. 

L  When  to  be  Oonslderted,  In  any  appeal 
or  writ  of  error,  If  error  is  perceived  against 
the  appelled  or  defendant  in  error,  the  court 
will  condder  the  whole  record  as  being  be- 
fore it  and  will  reverse  the  proceedint^,  ^- 
ther  In  whole  or  in  part  and  in  the  same 
manner  as  it  would  were  the  appellee  or  de- 
fendant in  error  to  assign  errors  and  bring 
the  case  before  the  court  unless  such  error 
be  waived  by  the  party  prejudiced  thereby, 
which  waiver  shall  be  considered  as  a  re- 
lease of  all  error  committed  against  him.  It 
is,  however,  advisable  for  the  appellee  or 
defendant  in  error,  if  be  is  of  opinion  that 
there  Is  error  In  the  record  to  Ills  prejudice, 
to  call  attention  to  the  same  by  a  formal 
counter-assignment  of  error,  filed  at  the  hear- 
ing of  the  case,  or  by  pointing  out  and  com- 
plaining of  the  same  in  his  brlet 

BULB  XL 
Abandoned  OaBe& 

1.  When  to  be  Dismissed.  When  a  case 
has  been  called  for  a^ment  at  four  succes- 
sive regular  terms  held  in  the  grand  division 
to  which  the  case  belongs,  and  upon  the  call 
at  the  fourth  term  neither  party  Is  prepared 
to  argue  the  same,  the  case  shall  be  consid- 
ered as  abandoned  and  shall  be  dismissed  at 
the  costs  of  the  appellant  or  plaintiff  in  error 
unless  sufficient  canaa  be  abown  for  further 
continuance. 

2.  Reinstatement  No  appeal  or  writ  of 
error  which  shall  have  been  dismissed  or 
abated  by  llie  court  shall  be  reinstated  or 
revived  after  the  close  of  the  next  regular 
term  held  in  the  grand  division  in  which  the 
case  btionga  Alter  such  dismission  or  abate- 
ment 

BULB  XU. 
Behearing. 

1.  How  Obtained.  No  petition  for  a  re- 
hearing wiU  be  enter^ed^^i^^^tj^ 
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within  tbn  term  at  i^ch  the  dedMon  la  on- 
nonnced,  nor  In  any  case  latev  than  thirty 
days  after  the  date  of  the  decision  of  the  case 
In  vhldi  It  Is  presented  (nnless  as  otherwise 
anthorlxed  by  law),  and  no  r^earlng  wlU 
be  allowed  unless  one  of  tbe  judges  who  con- 
curred  In  the  decision  shall  be  dlssatisfled 
with  the  concluBlon  reached,  and  no  petition 
for  a  rehearing  will  be  eitfoialned  by  the 
court  In  any  case  nnless  the  reasons  therefor 
are  printed  and  filed  wltti  the  petition;  bat 
if  the  dedalrai  complained  of  ia  announced 
within  fifteen  days  of  the  dose  of  tbe  term, 
the  printing  may  be  dispensed  with.  When 
a  rehearing  Is  allowed,  the  court  may  fix  tbe 
time  and  place  tax  reargumeut  and  resubmis- 
sion, notice  of  wUcb  shall  be  gives  by  tbe 
clerk  to  the  attorneys  of  record,  but,  In  case 
it  foils  to  fix  sndi  time  and  place,  tbe  <derk 
diall  enter  the  case  npon  the  docket  as  If  It 
had  never  been  heard. 

BULB  XIII. 

Index  to  Records. 

1.  Must  be  Indexed.  In  making  transcripts 
of  records  for  appeal  and  writs  of  error,  the 
clerks  of  any  court  making  such  transcript 
shall  annex  thereto  a  complete  Index,  giving 
pages  of  the  record  on  which  Its  chief  com- 
ponent parts  are  to  be  tonud,  including  the 
pages  where  tbe  deposition  of  eadi  witness 
a^iears  in  such  record. 

Officers  of  Court 
1.  Accounts.    The  officers  attnding  this 


court  and  recelTtng  an  altowance  per  diem 
therttfSor,  dull,  at  ttie  end  of  eadi  term,  fur> 
olsh  an  account  of  the  number  of  days  so 
employed,  verifying  Uielr  accounts  affida- 
vit, and  orders  of  tlie  allowuice  will  then  be 
made  by  the  court  and  certified  to  Qie  auditor 
of  stat^  but  such  accounts  will  not  be  con- 
sidered or  allowed  btfore  the  (dose  of  the 
term. 

BtJLB  XT. 
Beports. 

1.  Arguments  to  be  Omitted.  In  publish- 
ing the  opinions  of  this  court,  the  reporter 
shall  not  publish  the  arguments  of  counsel, 
but  he  shall  report  tbe  names  of  counsel  on 
each  side,  and  when  tbe  counsel  on  tbe  side 
adverse  to  tbe  decision  of  the  court  shall 
furnish  to  him  the  points  and  authorities  re- 
lied on,  clearly  and  briefly  stated,  he  may 
publish  in  the  report  such  points  and  au- 
thorities; but  in  no  case  shall  such  points 
and  authorities  occupy  more  than  one  page 
of  tbe  printed  report  unless  ^press  author- 
ity thorefor  be  given  by  the  court 

BULB  XVL 

Original  Papers. 

1.  Kot  to  be  Withdrawn.  No  transcript  of 
record,  petition  or  other  original  paper  or 
opinion  of  the  court,  shall  be  withdrawn 
from  the  custody  of  the  clerk  of  this  court 
unless  upon  motion  made  la  court  for  this 
purpose  and  upon  order  of  court  permlttliig 
such  withdrawal,  except  as  provided  In  sec- 
tion 19^  thapter  167.  Acts  of  1S82. 
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REHEARINGS  DENIED 


[Caaea  lo  whieb  rehearings  have  been  denied,  withoat  the  rendition  of  a  written  opinion,  alnce 
the  poUleation  of  the  original  opinions  in  previous  volames  of  this  Beporter.] 


VIRGINIA. 
Raflferty  v.  Heath,  78  S.  E.  641. 
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UeliAIM  T.  ALLEN  at  iJL 
OSdpcmm  Oonrt  of  BaaOi  OaroHnft.  Joly  3* 

1.  BriDUfoa  ^  814*)— HxABUT. 

Wberey  in  an  action  by  an  admiolatrator  to 
mU  a  lot  to  pax  debto  of  decedent,  the  defendant 
daimad  title  to  tlu  lot  advene  poasesaton, 
tcetiiooigr  (rf  a  witneoB  ttiat  a  real  estate  asent 
kftd  collected  rent  for  the  hotue  for  tbe  decedent 
prior  to  his  death  was  not  hearsaj. 

[Ed.  Note.— For  other  cases,  eee  Evidence, 
CenL  Dig.  IS  1168-1173;  DecTDIg.  |  814.*] 

2.  SlTZDinCI  (S  294*)— DiKXAUnOHB— PlDI- 

Any  person,  whetiier  a  stranger  or  a  rela- 
tive, who  ia  acquainted  with  a  family  and  repn- 
tatlon  in  the  family,  can  testify  as  to  the  pedi- 
gree and  relationship  of  members  of  the  family, 
and  as  to  common  rumor  in  the  commonity  as  to 
ttaia  pedigree  and  ralattonsliip,  and  as  to  the 
declarations  of  the  family  as  to  iwdigree,  Un- 
diip,  relationahip,  marringes,  births,  etc. 

[£d.  Note.— For  other  caaee.  see  Bvidenc^ 
Cent.  Dig.  1  1152;  Dec  Dig.  {  294.*] 

8.  WzTHXseES  ({  287*>— Bbdibict  Examina* 
noH— Bmxhoiito  out  Bnnu  Oohtsbbatioh. 
Where  the  part  of  a  oimireraation  testified  to 
by  a  witneas  on  eroaa-examination  waa  not 
brought  out  by  any  questions  asked  of  the  wit- 
neaa,  and  aucb  conversation  bad  previously  been 
excluded,  qnestitma  on  redirect  examination  call- 
ing for  nie  test  of  the  oraiversatlm  wen  ptoj^er- 
ly  ruled  ouL 

[Ed.  Note.— For  other  casea,  aee  Witneaaea, 
CenL  Dig.  H  930, 1000-1002 ;  Dec  Dig.  1 287.*] 

4.  Taux  (S  192*)— iKSiBUcnxoH— Ohabqwo 
on  Facts. 

Where,  In  tbe  trial  of  tiie  title  to  a  lot.  tiie 
defendant  set  op  title  by  adverse  possession,  a 
charge  that  defendant  must  have  had  the  lot  for 
10  fall  years  prior  to  the  commencement  of  the 
action  in  May,  1910,  was  not  a  charge  on  the 
ftcts,  aa  It  siinjly  stated  a  ftst  about  which 
there  was  no  uuuLruveray. 

[Ed.  Notfc— F(W  other  eases,  see  Mai,  Oent 
Dig.  H  482^484;  Dae  Dig.  f  192.*] 

5.  Tbiax.  Q  874*)— Isauxa. 

The  court  haa  tbe  right  in  all  eqoity  casea 
to  submit  both  Ghe  legal  and  equitable  issues 
raised  by  the  pleadings  to  the  jury,  and  need  not 
require  Hum  to  return  a  general  verdict. 

[Ed.  Noter-For  other  caseaL  see  Trial,  Cent. 
Dig.  I  884;  Dee.  Dig.  I  SlL*} 

Appeal  from  Common  Fleas  Circoit  Court 
ot  Kershaw  Connty;  Qeo.  W.  Cage,  Judge. 

Action  by  Qeorge  W.  McLaln,  administra- 
tor, against  Edward  Allen  and  others.  From 
a  Judgment  in  fftTor  of  plalntUi;  defendants 
appeal.  Afflnned. 


Defendants*  exceptions  are  as  fbllowa: 

"First  For  error  In  Ms  honor  in  allowing 
the  witness  George  McTjain  to  testify  as  fol- 
lows, over  tbe  objection  of  tills  defendant: 
'Q.  Did  you  ever  receive  rrait,  before  Henry 
Davis  died,  from  the  hotise,  from  anybody? 
A.  From  Mr.  Moore.  Q.  Who  was  Mr.  Moore? 
A.  Beal  estate  agent  Q.  Where  is  he  now? 
A.  In  New  York,  I  am  told.  He  would  col- 
lect roit  for  Henry  Davis,  bring  it  to  me, 
and  I  would  give  him  the  receipt  for  old 
man  Hairy.  Old  man  Henry  authorized  me 
to  receive  81.80  for  him,  and  to  keep  It  for 
him,  and  when  he  came  to  the  shop  X  would 
give  it  him.  The  Court:  I  think  It  com- 
petent tor  the  witness  to  say  he  collected  rent 
from  the  property  and  turned  it  over  to  Hen- 
ry Davis.'  Whereas,  it  Is  respectfully  sub- 
mitted that  the  court  should  have  held  the 
said  tOtUmony  Incompetent,  and  merely  heaf- 
say,  and  should  have  excluded  the  same. 

"Second.  For  error  in  admitting  the  dec- 
larations of  the  witness  Mary  Carter  as  to 
pedigree  of  Henry  Davis,  fiUza  Vllleplgue 
and  Allen,  over  the  objections  of  this  defend- 
ant; she  being  a  stranger,  and  having  no 
relationship  to  the  said  Henry  Davis,  Eliza 
VUlepigue,  or  Allen — the  court  holding  as 
follows:  'Tou  can  prove  It  by  anybody  who 
knows;  if  a  stranger  knows,  as  well  as  a 
relative,  can  prove  It  by  stranger.'  Whereas, 
the  court  should  have  held.  It  Is  respectfully 
submitted,  that  the  said  testimony  was  In- 
competent and  Inadmissible. 

**ThIrd.  For  error  In  not  allowing  the  wit- 
ness Rose  Woodslde  to  state  in  full  her  con- 
versation with  Henry  Davis,  after  respond- 
ent's attorneys  had  brought  out  part  of  said 
conversation  In  reference  to  permission  grant- 
ed her  by  Henry  Davis,  to  do  certain  thln^ 
in  reference  to  said  lot,  and  for  error  In  re^ 
fusing  to  allow  appellants'  attorney  to  ex- 
amine said  witness  In  reference  thereto,  as 
follows:  *Mr.  De  Loach:  Now  he  has  brought 
out  part  of  the  conversation  with  Henry — 
Mr.  WittkowBky:  I  have  brought  out  noth- 
ing. Mr.  De  Loach:  What  did  Henry  say? 
Mr.  Wittkowsky:  We  object,  under  section 
400.  Tbe  Court:  What  part  did  he  bring 
out?  Mr.  De  Loach:  In  regard  to  his  per- 
mission. The  Court:  Overruled.' 

"Fourth.  For  error  In  charging  the  Jnry  as 
follows:  'Now,  It  is  Important  to  fix  the  data 
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This  BcUon  was  begun  May,  1910;  tbat  Is 
tlie  reckoning  point,  May,  1910.  Rose  must 
have  had  that  land  for  10  fall  years  before 
that  date ;  that  Is  to  say,  she  must  have  had 
It,  been  on  It,  in  May.  1900,  and  held  it  from 
May,  1900  to  May,  1910— not  only  held  it,  bat 
held  it  adversely  against  the  owner.'  Whereas, 
it  is  respectfully  submitted,  his  honor,  the 
drcoit  jndge,  should  have  left  It  to  the  Jury 
to  fix  the  point  from  wUcb  to  reckon  the  10 
year^  adverse  boldinK  and  should  not  have 
limited  the  adTwae  tioldlns  from  May,  1900, 
to  Biay,  mo.  ■ 

"Fifth.  V.W  error  In  charging  the  Jury  that 
May,  1910,  was  tba  reckoning  p<^t  In  fixing 
the  point  from  which  to  reckon  the  adverse 
boldlnib  same  bdng  a  duurge  upon  the  facts. 
For  error  In  submitting  to  the  jury  the  issues 
herein  in  the  form  of  three  queatlon%  as  set 
fortb  in  tala  charge,  as  follows:  The  flist  la: 
Was  Henry  Davis  the  ownw  of  the  premises! 
The  second:  Is  the  title  of  the  premises  now 
in  Alien?  Third:  Is  the  title  in  the  premiBes 
in  Rose  Woodslde  by  adverse  possession? 
And  you  answer  these  questions  "Yes,"  or 
"No/*  as  you  determine  the  facts,  and  sign 
your  name  as  foreman.'  Whereas,  It  is  re- 
spectfully submitted  that  bis  honor,  the  pre- 
siding Judge,  should  not  have  submitted  the 
issues  In  this  form,  and  he  committed  error 
In  not  charging  the  jury  the  facts  to  be  de- 
termined by  them  should  be  under  the  rule 
that  the  plaintifC  is  required  to  make  out  his 
case  by  the  greater  weight  of  the  evidence." 

W.  B.  De  Loach,  of  Camden,  for  appellants. 
Klrkland  A  larkland  and  L.  A.  Wittkowsky, 
all  of  Camden,  for  respondent 

WATTS,  J.  This  was  an  action  by  the 
plalntur  against  the  defendant  for  the  sale 
of  real  Mtate  In  the  aid  of  personality  to 
pay  debts,  etc.,  and  the  appellant.  Hose 
Woodslde,  was  made  a  party  to  that  suit, 
and  made  answer  denying  the  allegatlona  of 
the  complaint,  and  set  up  adverse  possession 
in  her  of  the  land  In  dispute.  The  case  came 
for  trial  at  the  November  term  of  the  court 
for  Eosbaw  county  before  Jndge  Gage  In 
November  1912.  Upon  the  trial  his  honor 
submitted  to  the  Jury  certain  issues,  and 
the  finding  by  the  Jury  was  against  the  con- 
tention of  the  appellant,  and  after  entry  of 
Judgment  she  ai^iealed,  and  aska  reversal  on 
five  exceptions,  which  should  be  set  out  in 
the  report  of  the  case. 

[I]  The  first  aceptlon  alleges  error  in  the 
admission  of  certain  testimony  of  the  wit- 
ness George  McLaln  by  reference  to  what 
took  place.  Objection  was  made  to  only  two 
questions,  to  wit:  "Did  yon  ever  receive  rent 
before  Henry  Davis  died,  from  the  house, 
from  anybody?"  Answer:  "From  Mr.  Moore." 
"Who  ms  Mr,  Moore7'  Answer:  "A  real 
estate  agent"  Tiie  court  ruled  this  oom- 
petent  and  we  do  not  think  it  was  incompe- 
tent far  the  witness  to  show  that  he  col- 
lected rait  trom  the  bouse  In  question  and 


paid  it  over  to  Henry  Davis;  and  the  testi- 
mony of  another  time  during  the  trial  show- 
ed that  Moore  was  a  real  estate  agent,  that 
be  collected  rent  for  the  house  In  questloa 
during  the  lifetime  of  Henry  Davis,  and  paid 
It  over  to  Davis.  In  addition,  it  appears 
from  the  testimony  of  John  A.  Sheom  that  he 
was  a  real  estate  agent,  and  collected  rents 
for  this  house  from  Rose  Woodslde,  and 
that  the  rents  were  collected  for  Henry  Dav- 
is, and  paid  over  to  John  McLaln  bj  In- 
structions from  Davis.  The  witness  George 
McLaln  testifies  to  a  fact  within  his  own 
knowledge  that  the  rent  was  collected  tax 
Henry  Davis,  and  that  this  statement  was 
not  baaed  upon  a  statement  made  by  Moore. 
This  exception  Is  overruled. 

[2]  The  second  exception  imputes  error 
In  admitting  over  appellants^  objection  to  the 
declarations  of  a  stranger  as  to  the  pedigrees 
of  Henry  Davis,  Eliza  Vllleplgue,  and  Al- 
len. Mary  Carter  did  not  testify  as  to  the 
declarations  of  any  other  party;  but  hec 
testimony  was  as  to  facts  within  her  own 
knowledge,  the  objection  was  as  to  her  te»- 
tiLmony  that  she  was  not  related  to  the  par- 
ties, and  could  not  testify  as  to  family  re- 
lation. The  appellant  has  misconstrued  the 
rules  applicable  to  the  introduction  of  deda- 
rations  as  to  relationship.  It  is  not  neces- 
sary to  show  that  the  witness  testifying  Is 
related  to  any  of  the  parties,  whose  relatioo- 
ship  Is  In  question.  There  is  no  authority 
that  so  holds.  Any  person  acquainted  with  a 
family  and  reputation  in  the  family  can 
testify  as  to  the  pedigree  and  relation^p 
of  members  of  the  family,  and  as  to  com- 
mon rumor  in  the  community  as  to  this  pedi- 
gree and  relationship,  and  as  to  the  declara- 
tions of  the  family  as  to  pedigree,  kinship, 
relationship,  marriages,  births,  etc.  The  wit- 
ness' testimony  was  as  to  facts  known  to  her, 
and  it  was  competent  for  her  to  testify  as 
to  her  famillariey  with  the  family  and  the 
reputation  in  the  family  In  r^ard  to  the 
relationship  In  question.  John  Carter,  who 
was  not  a  relative,  was  permitted  to  testify 
along  same  line  without  objection,  and  there 
was  no  evidence  on  part  of  appellant  intro- 
duced at  the  trial  In  contradiction  of  that 
Introduced  by  respondent  as  to  relationship. 
"The  evidence  of  a  witness  whose  knowledge 
with  reference  to  the  subject  was  derived" 
from  an  intimate  acquaintance  with  the  fam- 
ily is  admissible  as  to  such  focts  of  the 
family  history  as  marriages,  kinship,  name, 
and  death."  Hoyt  v.  Llghtbody,  98  Minn. 
189,  108  N.  W.  843,  116  Am.  St  Rep.  858,  8 
Ann.  Gas.  841.  "Declarations  of  deceased 
persons  as  to  pedigree  of  a  person  with  whom 
they  were  closely  connected  in  life  though 
not  related  in  blood  <a  marriage  have  been 
held  competent  evidence."  9  Bnc^.  of  Evi- 
dence. 742.  See,  also,  section  991,  Wlgmore 
on  Evidence,  1490. 

[I]  The  third  exception  complains  of  er- 
ror in  not  allowing  the  witness  Rose  Wood- 
side  to  r^teat  the  whole  of  the  conversation 
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with  Henry  Davis,  wben  part  of  It  was 
brought  out  by  attorney  for  respondent  on 
cross-examination.  By  reference  to  wbat 
took  place  at  the  time  complained  of,'  It  will 
be  seen  that  the  counsel  for  respondent  did 
not  ask  any  question  In  regard  to  a  conversa- 
tion with  Henry  Davis,  nor  ask  any  question 
which  would  require  any  part  of  such  conver- 
sation in  response  to  the  question,  and  any  an- 
swer by  her  to  question  asked,  which  brought 
in  such  conversation,  was  not  responsive  to 
the  question,  and  his  honor  bad  previously 
ruled  out  any  conversation  between  this  wit- 
ness and  Henry  Davis,  deceased,  and  prop- 
erly sustained  objection  at  this  tlnw  as  to 
any  question  asked  witness  as  to  conversa- 
tion with  the  deceased  Davla  This  excep- 
tion la  overruled. 

[4]  The  fourth  exception  alleges  error  on 
ttte  part  of  the  Judge  in  dia^ng'  the  Jury 
that  Rose  Woodslde  must  have  had  the  land 
for  10  full'  years  before  the  date  of  the 
commencement  of  tUs  action  in  May,  1910. 
Tbis  wu  wt  a  eharge  on  ttie  facts;  it  sim- 
ply stated  a  date  when  action  was  commenc- 
ed, disclosed  by  the  pleadtngs  in  the  case. 
Tbexe  wu  no  controvCTsy  over  this.  "State- 
ment of  wbat  tects  are  admitted  or  not  con- 
tested Is  not  a  chaise  on  the  fi&cts."  Trapp 
T.  Western  TJhlon  Telegraph  Co.,  82  &  a 
218,  76  S.  E.  210. 

[S]  The  fifth  exception  is  ovormled.  as  the 
circuit  judge  bas  the  r^bt  in  all  equity  to 
mbmlt  issues  to  jury,  the  pleadings  raise 
both  legal  and  equitable  Issues  and  the  legal 
Issue  as  to  title  to  land  is  triable  by  Jury. 
McCreery  &  Land  &  Investment  Ga,  v.  Mey- 
ers, 70  S.  O.  282,  4»  S.  K.  848;  Poston  v. 
Ingrabam,  76  B.  C.  167,  66  &  B.  780;  section 
312,  Code  Olv.  Proc.  All  ucepttons  axe  ovei^ 
ruled. 

Judgment  affirmed. 

OABT,  G.  J.,  and  HIDRIGK  and  FBAS- 
BB,  JJf  concur. 


(71  W.  Va.  EST) 

GARNB6IB  NATURAL  GAS  CO.  v.  SWIGBR 
et  sL 

(Supreme  Court  of  Appeals  of  West  Tir^a. 
May  27,  U13.) 

(ByUabfU      the  Court.) 

1.  EiiiwENT  Domain  (gS  76,  167*)— Statutes 
m  76,  112*)— CoNOTiTUTiONAL  Law  251, 
281*)— BiOHT  OF  Wat  fob  Pipe  LiNEa— 
.  "DCS  Pboobss." 

Chapter  74,  Acta  1907  (Code  Snpp.  1900, 
c.  42,  H  IS,  20),  amending  and  re-enacting  sec- 
tions 18  and  20.  of  chapter  42,  Code  1906,  and 
providing  thereby  (or  an  alternative  method  of 
condemnmg  land  or  easements  by  pipe  line 
companies  for  transporting  carbon  oil  or  natu- 
ral gas.  Is  valid,  and  not  violative,  either  of  sec- 
tion 30.  art.  6  (Code  1006,  p.  Iz),  or  sections 
9  and  10,  art.  S,  of  the  Constitation  (Code  1000, 


pp.  1,  11)  of  this  state,  or  of  the  fourteenth 
amendment  to  the  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Bmlnent  Do- 
main, Cent  Dig.  II  200-20M51-456 ;  Dec.  Dig. 
IS  76,  167;*  Statutes,  Cent.  Dig.  ||  77^-78%. 
140V^ ;  Dec.  Dig.  H  76,  112;*  Constitutional 
Law,  Cent  Dig.  §|  726,  727.  732,  880;  Dec 
Dig.  H  251,  281.*  •  . 

For  other  definitioDs,  see  Words  and  Phras- 
es, TOL  8,  pp.  2227-2266;  voL  8,  p.  7644.] 

2.  BuiiranT  DoiCAin  (1191*)— Riobt  of  Wat 

FOB  Pus  LmS  —  DlSOBKPTZOn  —  SUFFX- 

CIBNOT. 

Such  right  of  wa;  or  easement  antborlzed 
when  less  than  the  fee  is  talcen  need  not  de- 
scribe a  definite  vidth  or  depth,  but  must  pur- 
sue a  definite  line,  with  courses  and  distances 

given,  and  have  definite  and  fixed  termini. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Gent  Dig.  |{  609-518;  Dec  Dig.  | 
191.*] 

3.  EmZKEHT  DOICAIK  (I  84*>— RIOBX  OF  WAT 
FOB  PiPB  Lim— PlTBLIO  USI. 

The  evidence  in  this  case  sustains  the  find- 
ing and  judgment  of  the  court  below  as  to  the 
pi:a>Iic  nae  of  the  right  of  way  or  easement  pro- 
posed to  be  taken. 

[Ed.  Note.— For  oUier  eases,  see  Bmlnent 
Domain,  Gent  Dig.  1  80;  Dec  IHg.  {  S4.*} 

4.  BHzmm  DoxAXH  (I  84*)— Fnn  Lamu— 

GOITDEUnATZOH  OF  BiQHT  OF  WAX— PUBZJO 

Where  by  general  law  such  pipe  line  com- 
pany Is  authorized  to  take  such  righta  of  way 
or  easementa  for  ita  public  service,  the  ri|^t 
of  the  public  therein,  and  the  reasonableneas  of 
the  charges  for  the  service,  though  not  written 
in  any  stetnte  or  ordinance,  is  sufficientlr  pro- 
tected b7  general  law,  to  warrant  the  taking 
thereof  for  sndt  public  use. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  |  80;  Dec.  Dig.  |  34.*] 

6.  EUINBNT  DOUAIN  (|  66*)— PUBLIO  SKBVICB 

COBPOBATION— DiaCMTlOK. 
■  Where  such  public  service  corporation  is 
BO  authorised,  and  enters  upon  and  assumes 
the  duties  of  ita  public  service,  there  is  public 
need  for  rights  of  way  and  easements  justifying 
the  taking  of  private  property  therefor,  and 
what  is  necessary  is  generally  a  matter  within 
its  discretion  not  controUshle  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  U  165-167;  Dec  Dig.  | 
66.*] 

6.  Euiirsnr  Douain  ({  34*)— Pipb  liENES— 

CONDEUHATION  OP  RIGHT  OF  WAT. 
~  That  but  few  persons  are  being  served  at 
the  time  such  right  of  way  or  easement  is  pro- 
posed to  be  taken  will  not  defeat  the  right  of 
such  company  to  take  such  right  of  way  or 
easement  If  the  real  purpose  is  to  serve  the 
public. 

[Ed.  Note.— For  other  cases,  see  Eminent 
Domain,  Gent  Dig.  |  80;  Dec  Dig.  |  34.*] 

7.  EwNEiTT  Domain  (J  66*)— Pipe  Liins  — 

CORDEMNATION  OF  RiOHT  OP  WaT— PUBUO  ) 

Benefit— QusffizoN  pob  Coubt. 

The  question  of  the  public  need  or  benefit 
of  such  proposed  right  of  way  or  easement  is 
generally  a  question  for  the  court  and  not  one 
of  fact  for  jury  trial. 

[Ed.  Note. — For  other  cases,  see  Eminent 
I^omaio,  Gent  IHft  ||  166-167;  Dec.  Dig.  | 
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plalntUt  the  attendants  named  bring  error. 
Affirmed. 

Obarles  Q.  Coflman,  of  Clarksburg,  for 
plalntlfls  In  error.  HaU  &  Hall,  of  New  Mar- 
UnBTlIIe,  for  defendants  In  error. 

MirTtWB^  J.  Petttioner  elected  to  proceed 
paxnant  to  the  alternative  metbod  prescrib- 
ed by  section  20,  a  42,  Code  SnppL  1909, 
diapter  74,  Acts  1807,  to  condemn  an  ease- 
meat  or  rig^t  of  wbj  leas  tban  a  fee  for  a 
natural  gaa  pipe  line  through  deCendanf  a 
lands,  according  to  a  plan  attached  to  the 
bond  toidered  defendant  showing  the  route 
of  Ita  ivropoaed  pipe  line  through  Us  lands. 

Failing  to  ai^ee  with  Um  aa  to  the  dam- 
ages, and  defendant  rtfoaing  to  acc^t  the 
bond  tendered  him,  petitioner,  aftw  five  days 
noUce^  l^eaoited  tbe  same  to  the  Jndga  of 
the  Circuit  Court  in  racatlon,  as  prescribed 
by  tbe  statute^  and  also  ita  petlttoa  iwaying 
among  other  things  that  said  bond  be 
jeered.  Wberenpon  defendant  aiveared  and 
dttnnrred  to  tbe  petition,  which  being  JiAned 
in  by  p^tloner  and  ancned  by  connael  the 
conrt  took  time  to  eonalder,  ^vlng  to  petl- 
tionem^  over  obledlon  by  defoidant,  leave 
to  file  said  bond  and  to  make  the  same  part 
nt  tbe  record,  bnt  denying  petitioner,  until 
the  farther  order  of  tbe  court  or  Judge,  right 
of  entry  on  the  land. 

On  a  later  day,  having  considered  tlie  nmt- 
tera  of  law  arising  upon  the  prior  proceed- 
ings, the  Judge  was  of  opinion  to  approve  the 
bond,  nnless  within  ttiree  days  defendant 
Bbonld  except  to  the  form,  amount,  or  snre- 
ty,  and  file  his  exceptions  with  the  clerk,  .and 
to  that  end  continued  the  case  to  July  22, 
1911,  in  chambera. 

On  the  day  to  which  the  case  was  so  ad- 
journed defendant  again  appeared,  and  ten- 
dered and  asked  leave  to  file  certain  objec- 
tions in  writing  to  tbe  proceedings,  also  their 
objection  to  the  amount  and  form  of  the 
bond,  none  to  the  surety,  and  also  some  nine 
special  pleas  in  writing,  and  an  additional 
paper  entitled  plea  and  further  exceptions  to 
the  bond  and  approval  thereof;  and  also 
made  other  motions  not  material  and  which 
need  not  be  considered. 

At  a  later  day  the  demurrer  was  overrul- 
ed, defendant's  pleas  numbered  1,  2  and  3, 
and  his  so-called  plea  and  further  exertions 
were  filed,  but  pleas  numbered  4  to  9,  inclu- 
sive, were  rejected,  and  issue  was  Joined  on 
the  several  pleas  filed.  Without  passing  on 
the  exceptions  to  the  bond  the  conrt  directed 
the  testimony  to  be  taken  on  the  Issues  pre- 
sented by  the  pleas,  and  on  final  hearing,  on 
September,  29, 1911,  pronounced  the  Judgment 
now  complained  oif,  finding  that  petitioner 
bad  the  right  to  condemn  the  right  of  way 
or  easement  over  defendant's  lands  for  the 
purposes  set  forth  in  Its  petition,  and  finding 
the  same  sufficient  in  all  particulars,  a.pprov- 
ed  the  bond  filed,  and  further  found,  ordered 
and  directed  that  petitioner  liad  0ie  right  to 


and  might  at  any  time  and  immediately,  it 

necessary,  enter  upon  said  easement  or  rigbt 
of  way  for  the  purpose  of  constructing  ita 
pipe  line  as  proposed  in  its  petltUm,  to  which 
rulings  and  Judgment  exi^tlons  were  tak^ 
and  saved  on  the  record. 

The  pleas  rejected  so  fftr  as  material  are 
covered  by  those  illed  and  there  was  no 
prejudicial  error  in  rejecting  those  not  filed. 
The  issues  presented  by  the  demurrer  and  the 
several  pleas  and  motions  filed,  and  to  which 
the  evidence  relates,  will  now  be  considered. 

[1]  nrat,  it  is  afiarmed  that  said  chapter 
74.  Acts  1907,  amending  and  re-enacting  sec- 
tlona  18  and  20  of  ctiapter  42,  providing 
thereby  for  the  alternative  method  of  con- 
demning land  or  easements  by  i^pe  line  com- 
panies organized  for  transporting  carbon  oil 
or  natural  gas,  la  unconstitutional:  <1)  For 
Infringing  section  30,  art.  6,  of  the  constitu- 
tion (Code  1906,  p.  Ix),  providing  that  "No 
act  hereafter  passed,  «hall  embrace  more 
than  one  object,  and  that  shall  be  expressed 
in  its  title";  &)  for  the  infraction  of  sec- 
tion 39,  of  the  same  article  (Code  1906,  p. 
IxU^,  providing  "And  In  no  case  shall  a  spo* 
dal  act  be  passed,  where  a  general  law  would 
be  proper,  and  can  be  made  applicable  to  tbe 
case";  (3)  because  violative  of  the  due  pro- 
cesa  provisions  of  section  10,  art  3  (Code 
1906,  p.  11),  of  our  constitution,  and  of  the 
fourteenth  amendment  to  the  federal  consti- 
tution, and  (4)  because  It  authorizes  the  tak- 
ing of  private  property  for  public  use  without 
Just  compensation  paid  or  aecured  to  be  paid, 
contrary  to  section  9,  art  8  (Code  1906, 
1),  of  our  coostitutloo. 

On  the  first  proposition  it  Is  contended  that 
tlie  object  of  tbe  act  is  concealed  In  the  title, 
and  falls  within  the  condemnation  of  our 
case  of  Stewart  t.  Tennant  52  W.  Va.  550, 
672.  44  8.  B.  223.  The  title  Of  the  act  is: 
"An  act  to  amend  and  re-enact  sections  eight- 
een and  twenty  of  chapter  forty-two  of  the 
code,  relating  to  taking  land  without  the 
owner's  consent  for  purposes  of  public  util- 
ity." Befbre  the  adoption  of  our  Oode  of 
1868;  and  in  a  proceeding  begun  undtf  Code 
Ta.  1860.  and  before  the  statute  so  spedflcal- 
ly  provided,  the  right  of  a  pipe  line  company, 
organized  for  transporting  carbon  oU,-  to 
take  land  by  condemnation  waa  upheld  by 
this  court  West  Va.  Transp^  Oo-  v.  VoL  O. 
ft  G.  Co.,  6  W.  Va.  882.  Prior  to  chapter 
18,  Acts  1881,  our  statute  did  not  as  therein 
enumerate  the  public  uses  for  which  private 
property  might  be  taken  or  damaged.  Among 
the  purposes  enumerated  in  section  2  of  that 
act,  is,  "Fiftli — ^For  companies  organized  for 
the  purpose  of  transporting  carbon  oil  by 
means  of  pipes  or  otherwise."  Pipe  lines  for 
transporting  natural  gas  are  not  mentioned. 
So  far  as  we  know  there  were  no  pipe  lines 
then  existing  In  this  state  for  transporting 
either  oil  or  natural  gas,  except  the  West 
Ti^lnia  Xraoiqwrtation  Company,  plaintiff 
in  the  case  Just  referred  to^By  chapter  7, 
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Acts  1886,  companleB  organized  for  tranaport- 
iBg  natiinl  gas  wen  Indaded  lu  said  section 
2,  and  tbe  method  ofprocediire  jwescrlbed  tor 
WOng  land  for  pnbUc  utlll^  was  tiie  same 
for  an  compaDles.  Tbe  law  so  remained  an- 
tU  the  passage  of  the  Act  of  1907,  now  in 
Question.  By  section  18,  of  said  chapter  42, 
as  thus  amended,  pipe  line  oompanlee  were 
taududed  along  with  railroad  companies,  en- 
tlUed  to  deeci^be  as  to  any  or  aU  of  the  land 
proposed  to  be  taken  an  estate  or  Interest 
thoeln  less  than  a  fea  And  by  the  amend<- 
moit  ta  section  20,  thereof,  the  altematlTe 
method  of  procedure  for  such  pipe  line  com- 
panies was  prescribed.  In  the  three  para- 
graphs added  thereto,  and  which  paragraphs 
constltnte  the  subject  of  the  omstltntlonal 
objections  already  alluded  to.  By  the  first 
uS  these  puagraidis  It  la  provided  that  In 
addition  to  tbe  other  procedure^  such  com- 
pany may  at  its  election  attempt  to  agree 
with  the  owner  as  to  tbe  damages,  Callli^  In 
whlcta.  It  shall  tahdw  him  a  bond  wlthViffl- 
doit  surety  to  secure  him  payment  of  the 
damages^  to  which  bond  a  idan  showing  the 
route  of  the  proposed  pipe  line  shall  be  at> 
tatdied;  and  won  the  acceptance  of  this 
bond  the  right  of  the  applicant  to  e^ter  iqton 
the  enjoymoit  of  the  easement  shall  be  com- 
plete :  If  tbe  owner  refuse  to  accept  the  bond 
it  is  provided  that  the  same  shaU  be  present* 
ed  to  the  drcuit  court  or  the  Judge  thereof 
In  vacatkm.  after  five  days  written  notice  to 
tbe  owner  stating  tbe  time  and  place  of  such 
IHcopoeed  presentation,  and  which  shall  state 
that  nnlesB  exceptions  to  the  form,  amount 
or  surety  of  the  bond  be  filed  within  three 
days  after  presentation  said  bond  shall  be 
approved  by  the  court  The  second  of  the 
added  paragraphs  provides  that  if  no  exc^ 
tlon  be  filed  thereto  the  court  shall  approve 
tbe  bond  and  direct  the  same,  with  the  plan 
attached,  to  be  filed  for  the  benefit  of  both 
owner  and  applicant;  but  If  exception  be 
filed  the  court  Is  reQulred  to  fix  a  day,  not 
more  than  five  days  thereafter  for  tbe  hear- 
ing thereof^  and  may  require  evidence  as  to 
the  snffidency  of  the  sureties,  and  amount 
of  the  bond,  and  may  require  new  surety, 
and  a  bond  for  a  larger  amount,  or  in  a  more 
satisfactory  form,  and  upon  the  approval  of 
the  bond  and  filing  thereof  the  right  of  the 
applicant  to  enter  as  aforesaid  shall  be  com- 
plete. The  third  of  the  added  paragraphs 
provides:  "Upon  potion  of  either  tbe  prop- 
erty owner  or  the  applicant,  at  any  time 
after  said  bond  shall  have  been  presented  and 
filed,  five  disinterested  freeholders  shall  be 
appointed  as  in  this  chapter  provided,  to 
serve  as  commlsslonerB  to  ascertain  what 
will  be  a  Just  compensation  to  the  person  en- 
titled thereto  for  the  easement  so  appropri- 
ated, and  thereafter  the  proceedings  shall  be 
In  accordance  with  the  provisions  of  this 
diapter." 

The  question  now  recurs,  is  the  object  of 
the  act  so  concealed  as  to  render  It  void  for 
embracing  more  than  one  object  In  its  title? 


We  think  not  The  only  object  of  the  ammd- 
ment  of  said  section  eighteen  was  to  classify 
pipe  fine  companies  along  with  railroads  as 
entitled  in  cwtaln  cases  to  take  "an  estate 
or  interest  less  than  a  tee.**  This  amendment 
was  certainly  fairly  covered  by  the  title  of 
the  act  The  only  purpose  of  the  amendment 
of  secttoa  20,  evidently  because  the  Leglsla* 
ture  tboni^t  It  expedient  and  proper,  was  to 
provide  a  more  speedy  and  summary  ronedy 
for  obtaining  possession  of  the  easement  than 
In  other  cases.  We  see  nothing  In  this  not 
fairly  covered  by  the  title  of  the  act  It  Is 
certainly  compreboided  In  the  title  of  the  act 
amendatory  of  the  goieral'  law  rdating  to 
the  taking  of  land  without  the  owners'  oon- 
smt  for  the  purpose  of  public  ntlUly.  The 
only  change  effected  Is  In  the  method  of  pro* 
oedure  and  in  the  form  of  security,  not  in  the 
essential  n^ta  of  the  owner  of  the  land.  His 
right  of  trial  1^^  Jury  on  the  question  of  dam- 
ages, and  to  contest  before  the  court  the 
right  to  take  tbe  land,  Is  fiUly  preserved. 
In  this  case  the  court  did  not  approve  the 
bond  or  let  the  i^ppUcant  into  possession, 
until  all  Issues  on  the  pleas  filed  had  been 
fully  heard  on  the  merits,  a  commendable 
practice  when  as  in  this  case  the  right  to 
take  and  the  public  purpose  of  the  taking 
has  been  challenged  by  the  ovnier  of  the  land. 
Besides,  everything  is  covered  Into  the  gener- 
al law.  The  act  Involved  In  Stewart  t.  Ten- 
nant  was  a  special  act;  its  title  was:  "An 
Act  concerning  the  limitation  of  actions  in 
certain  oiaes." .  As  the  court  says  in  that 
case,  an  examination  of  the  act  shows  its 
singleness  of  object,  and  that  it  is  not  constltn- 
tlonally  objectionable  on  that  ground.  The 
remaining  question  decided  was,  whether 
that  object  was  8iiffl<daitly  expressed  In  the 
title,  and  it  was  held  not  to  be  so  expressed. 
We  need  not  repeat  here  the  reasonings  In 
that  case  differentiating  it  from  a  case  like 
this,  Involving  an  act  amendatory  of  a  gen- 
eral law,  covering  the  whole  sabject  of  tak- 
ing private  property  for  public  utility.  Tbe 
generality  of  the  title  of  the  act  involved  in 
Stewart  v.  Tennant  distinguishes  It  from  this 
case,  and  renders  Inapt  as  well  that  case  as 
other  authorities  dted  and  relied  upon  by  the 
plaintiff  In  error,  namely,  1  Lewis'  Suther- 
land Stat  Oonst  |  123 ;  Beverly  v.  Wain,  57 
N.  J.  Law,  143,  144,  30  AU.  546;  Cooley's 
Const  lim.  (7th  Bd.)  205 ;  Board  of  Super- 
visors V.  McGruder,  84  Va.  828,  832.  6  S.  B. 
232;  State  v.  Steelman,  66  N.  J.  Law,  618. 
49  Atl.  978;  26  Am.  ft  Eng.  Ency.  Law.  682. 
In  the  act  here  involved  the  sections  of  the 
g^eral  law  so  amended  were  Inserted  at 
large  in  the  new  act  In  compliance  with  an- 
other provledon  of  section  80,  art  6,  of  the 
constitution.  The  cases  decisive  of  the  real 
question  here  presented  are  Heath  v.  John- 
son, 36  W.  Va.  782.  15  S.  B.  980,  and  Roby  v. 
Sheppard.  42  W.  Va.  286.  26  S.  B.  27a  In 
Heath  V.  Johnson,  the  act  involved  was  en- 
titled "An  Act  to  amend,  'An  Act  to  amend 
and  rfr«iact  section  68  ,f^J^»V^fiJt/gfle 
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Code  of  West  Virginia.' "  That  act  was  ob- 
jected to  as  violative  of  article  6  of  the  con- 
stitution. This  court  said  in  that  case:  "We 
do  not  think  this  objection  to  the  law  Is 
sound.  The  provision  cited  seems  to  refer 
rather  to  original  acts  than  to  those  which 
are  only  amendatory;  but,  supposing  it  to 
apply  to  the  latter,  when  the  amendment  in 
Its  title  points  not  only  to  the  chapter  which 
is  to  be  amended,  but  to  the  very  sectlou, 
it  seems  to  us  to  amount  to  a  sufficient  ex- 
pression of  the  object  of  the  law  to  prevent 
any  of  the  evils  which  the  constitutional  pro- 
vision was  Intended  to  remedy."  The  first 
point  of  the  syllabus  in  that  case  is:  "When 
the  title  of  an  original  act  of  the  legislature 
sufflci^tly  expresses  its  object  in  the  manner 
required  by  the  constitution,  an  act  amenda- 
tory thereof  may,  by  its  title,  simply  refer  to 
the  section  of  the  original  act  which  It  ia 
Intended  to  amend,  and  this  will  be  a  suffi- 
cient compliance  with  section  30  of  article 
6  of  the  constitution."  Roby  v.  Sheppard  Is 
equally  In  point,  as  points  2  and  3  of  the  syl- 
labus, and  the  reasons  of  the  court,  42  W.  Va. 
at  pages  289-292,  induslve,  26  S.  E.  278,  will 
show.  See.  also,  12  Bncy.  IMg.  Va.  &  W.  Va. 
Rep.  777. 

The  next  question  is  does  the  amending 
act  of  1907  violate  section  38,  art  6,  of  the 
constitution,  /Ikililbiting  special  legislation 
where  a  general  law  would  be  proper?  It 
seems  almost  a  waste  of  time  to  reply  to  this 
proposition  In  view  of  what  has  been  said 
on  the  first  It  is  contended,  however,  tliat 
as  the  amendments  aiCected  only  pipe  line 
companies  transporting  oil  and  natural  gas, 
their  eifect  was  to  single  out  that  class  of 
corporations  and  legislate  specially  with  ref- 
erence to  them,  and  to  bring  the  act  within 
the  Inlilbltion  of  the  constitution.  To  support 
this  proposition  counsel  cite  and  rely  on 
SUte  V.  Cooley,  56  Minn.  540,  58  N.  W.  ISO; 
1  Lewis'  Sutherland  Stat  Const  149,  353; 
In  re  Church,  92.  N.  T.  1;  Wheeler  v.  Phila- 
delphia, 77  Pa.  338,  348;  Wallia  v.  WUllams, 
101  Tex.  395,  108  S.  W.  153 ;  Palcher  v.  U.  S. 
(0.  C.)  11  Fed.  47:  Ex  parte  Westerfleld,  65 
Cal.  550,  36  Am.  Rep.  47 ;  Groves  v.  County 
Court  42  W.  Va.  596,  26  S.  E.  460;  McBl- 
dowuey  V.  Wyatt,  44  W,  Va.  711,  80  S.  B. 
239,  45  L.  R.  A.  609;  Violett  v.  Alexandria, 
92  Va.  561,  23  S.  E.  909,  31  L.  R.  A.  382.  63 
Am.  St  Rep.  825 ;  Cooley's  Prln.  Const  Law, 
241,  243,  244;  Cooley's  Const  Llm.  502; 
Hagar  v.  Reclamation  Dist,  111  U.  S.  701, 
4  Sup.  Ct  663,  28  L.  Ed.  569.  We  think  these 
authorides  quite  inapt  to  support  the  propo- 
sition. All  pipe  line  companies  carrying  oil 
and  gas  as  a  class  are  included  in  the  provi- 
sions of  the  statute.  The  statute  is  but  an 
amendment  of  the  general  la?,  wlilch  Itself 
covers  all  classes  of  corporations  given  the 
right  of  eminent  domain,  none  are  excepted. 
The  procedure  for  obtaining  the  land  or  ease- 
ments thereon  la  the  same,  except  that  pipe 
line  companies,  if  they  so  elect,  may  give  the 
bond  prescribed  and  if  accepted  by  the  owner. 


or  If  not,  approved  by  the  court,  tliey  may 
enter  immediately.  There  was  good  reason 
in  the  mind  of  the  l^slatnre  no  donbt  for 
this  provision,  to  meet  exigencies  and  condi- 
tions peculiar  to  that  class  of  public  service 
corporations.  Can  It  be  rightfully  said  that 
such  an  amendment  of  the  general  law 
amounts  to  a  segregation  of  Individuals  or 
corporations  from  a  class  to  which  they  prop- 
erly belong,  so  as  to  bring  It  wltidn  the  con- 
stitutional mandate?  We  think  not  An  ex- 
amination of  the  authorities  cited  will  show 
we  think  that  they  relate  to  special  statutes, 
applicable  to  particular  persons,  less  than  a 
class.  There  is  no  more  reason  for  saying 
that  the  act  in  question  is  special  legislation, 
because  It  provides  for  an  alternative  method 
of  procedure  for  pipe  line  companies  in 
section  20,  than  for  saying  that  section 
18,  before  the  amendment,  was  special 
legislation,  because  with  respect  to  railroads 
It  provided  that  they  might  take  an  estate  or 
Interest  therein  less  than  a  fee.  The  general 
law  before  the  amendment  put  corporations 
given  the  power  of  eminent  domain  Into  sev- 
eral classes.  Pipe  line  companies  for  carrying 
oil  and  gas  were  put  Into  a  class  by  them- 
selves. The  special  provisions  of  the  statute  as 
amended,  objected  to,  cover  all  corporations 
of  this  dass.  State  v.  Cooley,  relied  on,  says: 
"A  law  is  general.  In  the  constitutional  sense, 
which  applies  tonnd  operates  uniformly  upon 
all  members  of  any  class  of  persons;  *  *  * 
while  a  special  law  Is  one  which  relates  and 
applies  to  particular  members  of  a  class." 
Substantially  the  same  definition  Is  given  in 
some  of  tjle  other  authorities  cited.  In  ttie 
California  case  a  statute  wlilch  prohibited 
baking  on  Sunday  was  held  unconstitutional, 
because  it  picked  out  the  baking  business 
only,  making  it  class  legislation,  when  the 
law  would  have  been  as  applicable  to  all 
other  traders  as  to  it  Our  cases  of  Qroves 
V.  County  Court  and  McEldowney  v.  Wyatt 
are  equally  inapt  The  first  says:  "Special 
laws  are  those  made  for  individual  cases,  or 
for  less  than  a  class  requiring  laws  appropri- 
ate to  its  peculiar  condition  and  clrcumstanc* 
es."  McEldowney  v.  Wyatt  says:  "A  statute 
relating  to  persons  or  things  as  a  class  is  a 
general  law;  one  relating  to  particular  per- 
sons or  thii^  of  a  class  is  special."  In  oar 
opinion  the  act  involved  ia  not  special  I^la- 
latlon. 

Next  is  the  statute  violative  of  the  due 
process  provisions  of  our  constitution  and  of 
the  federal  constitution?  Clearly  not  Not- 
wlttistanding  the  provision  for  giving  bond  to 
make  entry  on  the  land  the  applicant  Is  not 
permitted,  without  acceptance  by  tlie  owner, 
or  upon  due  notice  to  him  and  approval  by  a 
court  having  JurisdlctioD,  to  put  a  single  foot 
upon  the  land  sought  to  be  taken ;  and  If, 
as  in  this  case,  any  question  Is  made  as  to 
the  right  of  the  applicant  to  take,  or  the  pub- 
lic purpose  for  wtilch  he  proposes  to  take  the 
land,  Is  made,  these  questitms  will  mroperly 
be  tested  by  theDi§Qaft  b^^CDrOtd^iSl  of 
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bond  or  rigbt  of  entry  become  complete.  Be- 
sides, would  not  injunction  lie  under  tbe  pro* 
Tislons  of  aectton  20,  to  protect  tbe  owner? 
Doe  proceae  does  not  neceeaarlly  otean  pro- 
csBs  of  a  court  "All  tbat  Is  eeeentlal  is 
tbat  in  some  appropriate  way.  before  a<»ne 
properly  constitated  tribunal.  Inquiry  shall 
be  made  as  to  tbe  amount  of  compountlon; 
and  wben  tbls  is  ivoTlded  for  tbere  is  tbat 
due  prooeaa  of  law  wblch  Is  repaired.'" 
Branson  on  tbe  Foorteentb  Amendmrait,  467. 
The  autborldes  cited  by  oonnael  for  plaintiff 
in  WTor  are  equally  dedalve  of  tbls  proposi- 
tion. Our  decisions  say :  "Due  process  of 
law  means,  as  used  In  said  section,  In  the 
due  course  of  legal  proceedings  according  to 
those  rules  and  forms,  wMch  bare  been  es* 
tabliahed  for  tbe  protection  of  pilyate  rights* 
securing  to  every  person  a  Judicial  trial  be- 
fore be  can  be  deprived  of  life,  liberty  or 
property."  Feerce  t.  Kltzmlller,  19  W.  Va. 
564;  White  t.  Crump,  19  W.  Va.  583;  Wil- 
liams T.  Freeland,  19  W.  Va.  699;  OrlfCee  t. 
Halstead.  19  W.  Va.  602;  Peerce  t.  Adamson, 
20  W.  Va.  57;  State  r.  Spouaugle,  46  W.  Va. 
416,  32S.E.283,43L.B.A  727.  That  the 
statute  in  question  by  proper  proceedings  ful- 
ly protects  the  rights  of  the  owner  not  only 
appears  JCrom  its  proTlslons,  but  has  com- 
plete demonstraUon  In  the  present  proceed- 
ing taken  under  it.  Defendant  has  been  per- 
mitted to  make  every  defense  and  oppose 
every  l^al  obstacle  In  tbe  way  which  could 
possibly  be  afforded  blm.  Why,  therefore, 
should  we  dwell  further  on  this  proposition? 

The  next  constitutional  argument  Is  based 
on  section  9,  art  S,  of  our  constitution, 
against  the  taking  of  private  property  with- 
out just  compensation  paid,  or  teoured  to  &e 
paid.  It  Is  contended  tbat  the  provision  of 
section  20,  relating  to  the  giving  of  bond  does 
not  satisfy  the  requirements  of  tbe  constitu- 
tion, "paid,  or  secured  to  be  paid."  Certain- 
ly a  bond,  if  good  in  form,  suffldeut  in 
amount  and  wltta  sufficient  surety,  would  sat- 
isfy tbe  requirement  "secured  to  be  paid." 
But  It  Is  insisted  that  the  laud  itself  should 
be  made  the  primary  security,  and  title  and 
tbe  right  reserved.  Tbla  would  not  always 
furnish  tbe  best  security  for  the  liberal  find- 
ings of  commissioners  and  Juries  In  such 
cases.  Tbe  bond  provided  Is  to  serve  in  case 
tbe  owner  and  applicant  are  unable  to  agree 
If  the  bond  is  deficient  In  form,  amount,  or 
surety,  ample  provision  is  made  in  tbe  stat- 
ute  for  correcting  these  defects.  It  is  fur- 
thermore insisted  that  tbe  bond  should  not 
be  approved  or  entry  made  until  the  dam- 
ages have  been  assessed  by  commissioners  or 
jury.  In  the  early  Virginia  case  of  Tucka- 
boe  Canal  Co.  v.  Tuckaboe  &  James  River  R. 
R.  Co.,  11  Leigh,  Anno.  562,  36  Am.  Dea  374, 
a  general  statute,  passed  at  the  session  of 
1836-37.  gave  similar  rights  to  railroad  com- 
panies to  enter  upon  land  before  condemna- 
tion and  assessment  of  damages,  and  provid- 
ing for  Injunction  against  the  owner  from 
Interference,  except  in  certain  cases.  This 


statute  was  niibeld  by  the  Tlrginla  court 
This  case  la  cited  In  Spenoer  t.  Point  Fleas- 
ant  &  Ohio  B.  B.  Co.,  23  W.  Va.  406.  Speak- 
ing of  the  constitution  and  with  reference  to 
the  statute  tbwe  lnv<dTed,  providing  tbat 
after  tbe  damages  should  be  assessed,  the 
condemning  railroad  might  be  enjoined  from 
the  use  of  the  right  of  way  until  the  dam- 
ages assessed  should  be  fully  paid,  tbe  court 
by  Judge  Oreen  says,  23  W.  Va.  at  page  412 : 
"Indeed,  had  the  Legislature  gone  still  fur^ 
ther  and  pennltted  a  railroad  company  to 
take  possession  of  the  land  it  wanted  to 
condemn,  when  it  first  instituted  Ita  proceed- 
ings to  condemn  the  land,  before  even  the 
appointment  of  commissioners,  without  pay- 
ing anything  to  the  owner  on  simply  giving  a 
bond,  with  approved  security,  to  pay  the 
Just  compensation  when  ascertained.  It  would 
in  so  doing  be  complying  with  tbe  words  of 
our  Constitution.''  True  he  adds:  "But  it 
does  seem  to  me  that  it  would  be  violating 
Its  spirit,  if  the  spirit  of  this  constitutional 
provision  is  correctly  set  forth  by  Chancellor 
Kent  in  the  quotation  which  we  have  made 
from  him,  and  I  think  tbat  the  real  spirit  of 
It  Is  correctiy  stated  by  him."  This  opres- 
slon  is  obiter.  Chancellor  Kent  was  appar- 
ently qteaklng  of  constitutional  provledona 
limited  to  language  like  tbe  first  clause  of 
our  section  9,  art  3,  providing  that  "Pri- 
vate property  shall  not  be  taken  or  damaged 
for  public  use,  without  Just  compensation." 
But  with  reference  to  the  taking  of  such 
property  for  the  purpose  of  internal  im- 
provements, the  language  of  the  next  provi- 
sion is  "until  Just  compensation  shall  have 
been  paid,  or  secured  to  be  paid."  The  ex- 
pression "secured  to  be  paid"  must  be  con- 
strued according  to  the  plain  Import  of  the 
words,  unless  a  different  meaning  clearly  ap- 
pears from  the  context  A  pipe  line  for 
transporting  natural  gas  for  the  public  use 
is  an  "internal  improvement"  within  the 
meaning  of  our  constitution.  West  Va. 
Trausp.  Co.  v.  VoL  O.  &  C.  Co.,  supra,  6  W. 
Va.  page  388.  That  a  statute  like  the  one  in 
question  here  is  not  objectionable  on  consti- 
tutional grounds  is  clear  from  Tuckaboe  Ca- 
nal Co.  V.  Tuckaboe  &  James  Kiver  B.  B,  Co., 
supra.  Judge  Tucker  (11  Leigh  [Va.]  at 
page  80,  36  Am.  Dec  374)  says :  "It  seemed 
to  be  considered  by  the  counsel,  that  the  con- 
demnation must  precede  the  execution  of  the 
work.  This  is,  I  conceive,  a  misconception 
of  the  law.  The  company  have  a  right  to 
proceed  with  their  work  before  condemna- 
tion; and,  indeed,  there  is  no  absolute  ob- 
ligation on  them,  to  institute  the  process  for 
assessing  the  damages  to  the  land,  since  in 
case  of  their  default  the  owner  himself  may 
do  so.  It  is,  therefore,  clear  that  the  work 
is  not  to  be  suspended  until  the  damages  are 
assessed  and  paid;  and  this  Is  rendered 
more  undeniable  by  the  13th  section,  which 
in  connexion  with  the  previous  sections  pro- 
vides, that  *ln  tbe  mean  time*  (tbat  Is,  while 
the  process  of  Taluatton  ^gft9§g^ft@jtlXi^  Lc 
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lug  Old  liilaiicUlm  duU  ba  ftWirdeA  to 
■taj  the  proceedtogB  oC  ttw  oompanr  In  Oie 
proaecntlon  of  Qietr  worka,  hhImSi'  ft&  It 
was  not  then  necenaiy,  tbat  the  dunagM 
should  hare  been  assessed  and  paid  before 
the  company  proceeded  to  the  erection  of 
thtfx  bridges^'*  In  Old  Colony  B.  Co.  t. 
Frandngham  Water  Co.,  168  Mass.  561,  27 
M.  ]B.068,18L.B.A.83%lt  was  held  that 
the  prorlsion  for  compftnsatlon  for  land  tak^ 
en  by  water  companies,  predeely  the  same 
u  the  public  statute  relating  to  railroad  com- 
paniea,  except  that  the  eeleetmoi  of  llie  town 
were  thereby  made  the  tribunal  to  determine 
the  BUf&ctency  of  the  secorlty  biatead  of  the 
oountj  commissioners,  was  held  to  be  auffl- 
dent,  and  not  Tlolattve  of  ttie  constttntlon. 
That  proTlston  of  the  statute  was  that  Uie 
water  company  might,  "upon  application  1^ 
either  party,  require  the  Company  to  give  se- 
curity to  the  selectmoa'  of  said  town  for 
payment  of  all  damages  that  may  be  award- 
ed to  them;  and  If,  upon  petition  of  the 
owner,  the  security  aK>ear8  to  the  select- 
men to  have  become  Insuffldent,  they  shall 
require  the  giving  of  further  security."  The 
Supreme  Court  of  Pennsylvania,  in  Wallace 
T.  Railroad  Co.,  1S8  Pa.  168,  22  Atl.  96,  con- 
struing a  statute  from  which  the  proTislons 
of  our  act  now  under  consideration  were 
evidently  taken,  held,  that  after  a  bond  had 
been  taken  with  security  approved  a  bill  In 
equity  wonid  not  lie  against  a  railroad  com- 
pany to  restrain  the  completion  of  the  rail- 
road, on  the  ground  that  both  the  railroad 
company  and  sureties  had  become  Insolvent 
And  speaking  of  the  term  security  In  the 
constitution  of  that  state,  that  court  says: 
"The  only  reasonably  and  therefore  the  true 
construction  of  the  word  'secured'  In  the 
constitntlon,  is  that  it  shall  be  made  rea- 
sonably safe  or  sure  that  the  owner  of  the 
property  taken  shall  be  able  to  collect  the 
compensation  for  it,  and  the  words  'suffi- 
cient sureties*  in  the  act,  must  be  construed 
td  mean  such  sureties  as  at  the  time  they  are 
tak^  make  it  reasonably  certain  that  the 
owner  of  the  property  taken  can  collect  from 
them  a  just  compensation."  According  to 
these  authorities  there  can  be  no  question 
that  the  bond  provided  for  In  the  statute 
fully  answers  the  requirement  of  the  consti- 
tution "secured  to  be  paid." 

[2]  The  next  point  of  error  nq^d,  la  that 
the  easement  or  right  of  way  proposed  la 
without  width  or  d^th  or  definite  descrip- 
tion. The  plan  attadied  to  the  bond  shows 
the  outside  boundaries  of  defendant's  bnd. 
and  fixes  the  right  of  way  or  easement  pro- 
posed to  to  taken  through  the  same  by  refers 
ence  to  a  distinct  line  of  survey,  with  definite 
termini  and  definite  and  distinct  courses  and 
distances,  so  tbat  there  can  be  no  doubt  or 
controversy  as  to  the  true  location  of  the  line 
of  the  proposed  right  of  way  or  easement. 
The  petition  filed  by  the  applicant  even  more 
definitely  describes  this  line,  and  alleges  that 


the  only  pipe  line  which  petitioner  proposes  to 
lay  upon  said  route  will  be  six  inches  in 
diameter  and  will  be  used  exclusively  for 
the  transportation  of  natural  gas.  The  ap- 
plication we  think  conforms  strictly  to  ths 
letter  as  well  as  Hie  spirit  of  the  statntsu 
The  plan  required  by  the  statute  Is  one 
"showing  the  route  of  the  proposed  pipe  line 
oftK  said  land."  The  plan  attached  to  t2ie 
bond  In  this  case  does  tbat.  Can  mote  be 
required?  We  think  not  The  petition  says 
the  pipes  will  be  burled  under  the  surface 
of  the  ground  to  sodk  a  depth  as  not  to  In- 
terfere with  the  use  of  the  land  for  agricul- 
tural purposes.  True  the  application  calls 
for  no  spedflc  width,  but  Vxe  proposal  la  for  a 
mere  right  of  way  or  easunent  to  bury  a  six 
inch  pipe  line  upon  defttidanfs  land  and 
maintain  It  there.  When  so  burled  the  sur- 
face will  be  subject  to  use  and  occupation 
by  the  owner,  exc^t  In  so  far  as  such  use 
and  occupation  may  interfere  with  petltion< 
er*s  right  to  install  and  maintain  the  pipe 
Une  in  place.  After  installation  all  tbat 
a  right  of  way  or  easement  of  this  character 
would  call  for  would  be  right  of  entry  and 
of  ingress  and  egress  to  keep  the  line  In  re- 
pair. Unless  a  definite  width  should  be  ac- 
tually taken  to  the  exclusion  of  the  owner 
of  the  fee,  which  would  be  unduly  bnrden- 
some  on  both  applicant  and  owner,  no  defi- 
nite width  could  be  accurately  described. 
But  It  is  argued  that  without  width  and 
depth  it  will  be  impossible  to  determine  the 
damages.  We  think  there  Is  no  difficulty 
confronting  commissioners  or  Juries  on  this 
Bcora  The  character  of  the  entry  and  of  the 
use  and  occupation  of  land  for  an  easement 
or  right  of  way  of  this  character  is  so  well 
understood  in  the  country  these  days  that 
we  think  a  Jury  would  find  little  difficulty, 
certainly  not  more  so  than  in  other  cases,  in 
reaching  a  proper  estimate  of  the  damages; 
not  only  this,  but  the  Jury  could  and  would 
be  enlightened  by  evidence  on  the  question, 
and  thereafter  the  owner  of  the  right  of  way 
or  easement  would  always  be  confined  to  a 
reasonable  use,  and  liable  to  damages  for 
abuse  of  his  r^ht  We  think  the  statute 
clearly  contemplates  the  taking  of  such  a 
right  of  way  or  easement  Our  case  of  Cros- 
ier V.  Brown.  66  W.  Va.  273,  66  S.  B.  826,  25 
L.  B.  A.  (N.  8.)  174.  says  in  the  first  point  of 
the  syllabus,  tbat  "An  easement  of  private 
way  over  land  must  have  a  particular  defi- 
nite line."  That  case  related  to  a  private 
way  over  another's  land.  It  had  no  partic- 
ular width  or  depth.  In  Lovett  t.  Gas  Ca, 
65  W.  Va.  789,  65  S.  B.  196,  24  U  R.  A.  (N. 
S.)  230,  the  gas  company  It  seems  had  con- 
demned strips  eighteen  Inches  wide  through 
two  tracts  of  land,  which  ot  course  might  be 
done,  but  every  one  knows  that  el^teeo,  inch- 
es would  not  be  sufficient  fOr  Ingress  and 
egress  in  the  work  of  laying  and  maintaining 
such  a  pipe  line.    The  question  which  we 

have  here,  however,  was  not  d^d4eA49/that 
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can.  In  Qas  TramstortatioD  Co.  t.  vniaoa,  70 
W.  Tft.  167*  78  S.  B.  306,  the  proposition  was 
apparently  the  same  as  In  tbla  cas^  to  talce  a 
mere  right  of  way  or  easement  less  than  a 
fee  over  defendant's  land.  Tbe  only  qnes- 
tion  decided  tbere^  which  can  tutTe  any  appli- 
cation here,,  was,  that  in  such  cases  the  land- 
owner Is  entitled  to  damages  not  alone  for 
the  estate  or  interest  actually  taken  but  also 
damages  to  the  residue,  the  fee  In  the  whole 
tract,  indludlng  therein  the  fee  in  that  pert 
of  the  tract  covered  by  such  right  of  way. 
We  ate  of  opinion  to  oramle  this  p(4nt  of 
error. 

[3]  The  next  point  Is  that  the  pubUc  use 
of  the  p'roposed  right  of  way  or  easement  is 
not  sufficiently  shown  to  warrant  the  judg- 
ment complained  of.  This  question  is  raised 
by  the  demurrer,  by  the  pleas  filed,  as  well 
as  by  some  of  those  rejected.  The  cases  re- 
lied upon  in  support  of  this  proposition  are: 
Salt  Co.  y.  Brown,  7  W.  Va.  198 ;  B.  &  O.  R. 
R.  Co.  T.  P.  W.  ft  Ky.  B.  R.  Co.,  17  W.  Va. 
812;  vamer  t.  Martin,  21  W.  Va.  534 ;  Rail- 
road Co.  T.  Iron  Works,  81  W.  Vi.  710,  8 
S.  E.  463;  Cemetery  Association  t.  Redd,  83 
W.  Va.  262,  10  8.  B.  408 ;  Fallsbnrg  Co.  t. 
Alexander,  101  Va.  68,  43  S.  E.  1&4,  61  L. 
R.  A.  120,  09  Am.  St  Rep.  855;  Charleston 
Oas  Co.  T.  Lowe,  62  W.  Va.  662,  44  S.  &  410 ; 
Railroad  Co.  v.  Coal  Co.,  62  W.  Va.  185,  57 
S.  B.  401.  In  substance  it  is  said  of  them 
that  they  affirm  the  following  propositions: 
(1)  That  the  use  which  the  public  is  to  have 
of  the  property  taken  must  be  fixed  and  defi- 
nite, and  on  terms  and  charges  fixed  by  law; 

tbtkt  such  public  use  must  he  a  substantial 
beneficial  one,  obviously  needful  for  the  pub- 
lic, which  it  cannot  do  without,  except  by 
suffering  great  loss  or  incouTenlence ;  (3> 
that  the  necessitT  for  condemnation  must  be 
apparent  and  that  the  public  need  must  be 
an  imperious  one.  These  propositions  are 
drawn  mainly  from  the  language  of  Judge 
Green  in  Vamer  v.  Martin,  supra.  That  case 
Involved  the  constitutionality  of  an  act  of  the 
Ii^iBlature  giving  right  to  take  the  land  of 
another  for  a  private  way.  The  questions  in- 
volved were  rathw  leeUdative  than  judldaL 
The  propositions  were  correctly  applied  in 
that  case.  True  It  is^  however,  that  courts 
may  generally  Inquire  Into  the  question 
whether  the  property  proposed  to  be  taken  Is 
for  a  public  nse^  even  though  the  oondenmor 
be  of  a  dass  of  persons  n  corporations  au- 
thorized to  take  land  tor  public  osa  The 
court  below  properly  exercised  this  Jurlsdlc- 
tkm  in  this  case. '  It  permitted  lasuea  to  be 
made  up  to  try  this  question,  and  by  finding 
and  adjudging  that  the  petitioner  had  the 
Tight  to  take  the  proper^  by  condemnation. 
It  necessarily  decided  that  the  use  to  whidi 
the  right  of  way  or  eaaonent  proposed  to  be 
taken  waa  to  be  devoted  was  a  pnbUc  use, 
dying  tbe  ilgbt  to  take.  We  do  not  pntuma 
to  alter  vpm  aof  lengttiy  dlacDSslon  or  le- 
Ttov  oaC  flw  prior  decisions  of  the  court 


[4]  On  the  first  proposition,  that  tlie  pub- 
lic use  must  be  fixed  ancl  definite,  and  on 
t^rms  and  <fliarges  fixed  by  law,  we  observe 
first,  that  the  legislature  by  g«»ral  law  has 

conferred  upon  pipe  line  companies,  organ- 
ized for  transporting  oil  and  natural  gas, 
the  right  of  eminent  domain,  and  has  thereby 
necessarily  Imposed  upon  them,  as  public 
service  corporations  the  right  and  duty  of 
performing  a  public  service.  That  right  and 
duty  is  fixed  as  firmly  as  If  vrritten  Into  the 
statute.  .Pipe  lines  for  transporting  oil  must 
carry  oil,  as  railroads  mnst  carry  passengers 
and  freight,  at  reasonable  rates,  if  such 
rates  are  not  fixed  by  statute.  Pli>e  line 
companies  organized  for  transporting  gas 
must  serve  the  people  with  gas,  under  rea- 
sonable and  proi>er  regulations,  along  the 
entire  line  traversed,  and  for  reasonable 
rates  fixed  by  themselves,  or  by  statute,  or 
by  contracts  or  ordinances  of  municipalities. 
Are  not  the  rights  of  the  public  so  fixed 
suffiolently  definite  to  answer  the  require- 
ments of  the  law?  We  think  so.  The  rights 
of  the  people  are  thus  protected  In  nearly 
every  case  where  the  public  is  served  by  pub- 
lic service  corporations,  furnishing  water, 
gas,  electricity,  or  transportation.  Charles- 
ton Gas  Co.  V.  Lowe,  supra,  and  Pittsburg 
Hydro-Electric  Co.  v.  Listen,  70  W.  Va.  83, 
73  S.  E.  88,  40  L.  R.  A.  (N.  S.)  602.  recent 
decisions  of  this  conrt  support  these  conclu- 
sions. Calor  Oil  St  Gas  Co.  v.  Franzell,  128 
Ky.  718,  109  8.  W.  328,  86  L.  R.  A.  (N.  S.)  466, 
as  well  as  Olmsted  v.  Proprietors  of  the 
Morrla  Aqueduct,  47  N.  J.  Law,  311.  are  11^ 
wise  in  point.  So  also  are  the  cases  of 
Gibbs  V.  Bait  Gas  Co.,  130  U.  6.  396,  9  Sup. 
Ct  663,  32  L.  Ed.  979;  Munn  T.  lUInola,  M 
U.  S.  133,  24  L.  Ed.  77. 

[B]  On  the  question  of  the  public  necessity 
for  the  use  of  the  property,  covered  by  the 
last  two  propositions  relied  on,  It  may  be 
said  generally,  that  when  a  public  service 
corporation  Is  organized  to  serve  the  public 
It  assumes  the  duties  and  responatbiUties  in- 
cident to  that  service  and  Imposed  upon  it 
by  law.  If  such  corporation  be  a  pipe  Une 
company  to  transport  or  serve  the  public 
with  gas,  it  must  of  necessity  have  land  or 
rights  of  way  from  the  source  of  BOpidy  to 
the  places  of  consumption.  ■  tt  Is  unneces- 
-sary  to  argue  at  this  day  that  natural  gas 
for  light  heat  and  power  Is  of  great  puUlc 
utility,  and  if  the  public  Is  served  there  is 
impious  demand  for  rights  of  way  or  ease- 
ments in  that  serrica  Where  a  public  sez^ 
vice  corporation  has  a  public  duty  to  per^ 
fonn  what  is  necessary  In  the  way  ot  ease- 
ments and  other  means  ot  performing  this 
service  Is  largely  a  matter  within  Its  dlacre* 
tion.  It  is  BO  with  railroad  oompaniee,  and 
we  see  no  reason  why  the  aame  rule  diould 
not  apply  to  pipe  Une  companies  tranqKotUig 
gas.  When  the  legislature  dotHed  this  dass 
of  oompanlea  wltii  the  iKnrer  emioMit  do- 
main wo  must  aaBoma  tbat  tt  vndantpodJliei^ 
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nature  of  the  public  service  to  be  performed, 
and  determined  that  there  was  sufiBclent  pub- 
lic necessity  therefor.  Want  of  general  pub- 
lic necessity  was  urged  In  Hydro-EIectrlc 
Co.  T.  Llston,  supra,  and  the  question  was 
there  met  on  the  authority  of  Lewis  on  Em- 
inent Domain,  by  the  proposition,  that  the 
question  was  not  a  Judicial  but  a  legislative 
one;  that  whether  necessity  for  taking  the 
land  exists  In  favor  of  the  condemnor  is 
largely  a  matter  for  Its  own  determination. 

[6]  Bnt  It  Is  argued  that  but  few  persons 
are  or  will  be  served!  In  West  Virginia  by  the 
proposed  pipe  line;  that  most  of  the  gas 
Is  and  will  be  transported  Into  Pennsyl- 
vania; that  the  i>etltioner  Is  a  corporation 
under  the  laws  of  Pennsylvania,  and  that 
its  principal  business  Is  to  produce  gas  and 
transport  It  Into  that  state,  and  that  the 
sovereign  right  of  eminent  domain  Is  prop- 
erly limited  to  the  service  of  the  people 
of  the  state  where  the  power  is  Invoked. 
While  the  petitioner  Is  a  foreign  corporation 
it  avers  and  proves  Its  authority  to  do  busi- 
ness In  this  state.  Having  obtained  author- 
ity to  do  business  here,  section  30,  chapter 
54,  Code  1906,  confers  upon  it  the  same 
rights,  powers  and  privileges,  and  Imposes 
upon  it  the  same  duties  and  liabilities,  and 
'  subjects  it  to  the  same  rules  and  regulations 
as  domestic  corporations.  £loyd  v.  Loan  & 
inrestnient  Co.,  49  W.  Va.  327,  38  S.  E.  653,  54 
L.  R.  A.  .536,  87  Am.  St.  Eep.  805.  Section  24, 
chapter  62,  of  the  Code,  provides  that  "Such 
company  shall,  for  the  purpose  of  trans- 
porting natural  gas,  oils  and  water,  be 
considered  and  held  to  be  a  common  car- 
rier, and  subject  to  all  the  duties  and  lia- 
bilities of  such  carriers  under  the  laws  of 
this  state."  The  petition  avers  and  the  evl- 
d^ce  shows  that  petitioner  is  serving  many 
persons  in  this  state  with  gas.  True,  but  few 
at  present  are  being  served  by  the  parUcu- 
lar  line  in  question,  but  it  avers  and  proves 
Its  willingness  to  serve  all  persons  applying, 
subject  to  Its  proper  rales  and  regulations. 
It  avers  and  provra  that  It  has  fixed  reason- 
able prices  and  rates  for  such  service.  If 
the  petitioner  is  serving  the  people  of  West 
Vli^nla  with  gas,  and  all  who  apply,  as  it 
avers  and  proves,  It  cannot  be  denied  the 
right  of  eminent  domain  because  It  serves 
the  people  In  another  state  Into  which  its 
pipe  lines  go.  There  is  not  a  particle  of 
evidence  in  the  case  showing  or  tending  to 
show  that  petitioner  has  «y&  neglected  Its 
duty  toward  the  people  of  this  state.  That 
bnt  few  are  shown  to  be  taking  gas  from  the 
particular  line  sought  to  be  extended  through 
defendant's  land  is  of  little  consequence. 
The  petitioner  is  seeking  business.  Practi- 
cally the  same  objections  were  Interposed  to 
the  rights  of  the  petitioner  in  Hydro-Elec- 
tric Co.  T.  Llston,  and  were  met  In  the  same 
way  that  we  have  met  them  here. 

[7]  Lastly,  it  is  urged  that  it  was  error  to 
draiy  the  defendant  the  right  of  trial  by  Jury, 


on  the  question  of  the  public  need  or  benefit 
of  the  proposed  pipe  line.  This  the  author- 
ities hold  is  a  Judicial  question,  and  not  one 
of  fact  to  be  tried  by  a  Jury.  Hydro-Electric 
Co.  V.  Listen,  supra;  Sisson  v.  Buena  Vista 
County,  128  Iowa,  442,  104  N.  W.  454,  70  L. 
R.  A.  440. 

The  foregoing  conclusions  lead  to  an  af- 
firmance of  the  Judgment,  and  this  will  be 
the  mandate  of  the  court. 

LYNCH,  J.,  absent,  having  decided  case  In 
circuit  court 

="  (73  W.  Va.  583) 

COLLINS  et  al.  v.  BOARD  OF  TRUSTEES 
OF  DAVIS  AND  ELEINS  COL- 
LEGE et  aLt 

(Supreme  Goort  of  Appeals  of  West  Virflnla. 
June  17.  1918.) 

fSyllabiu  by  M«  CowtJ 

1.  MlOBANIOB'  laXJSB  (I  llS*)  —  NOTICS  TO 

OwNBB— Patmckt  to  jPbinoxfai.  Contbac- 

lOB. 

The  present  mechanics'  lien  law,  Qode 
1006,  ch.  75,  gives  right  of  direct  Uen  to  one 
performing  labor  or  furoishing  material  under 
a  contract  with  the  pcind^  contractor  or  his 
aubcontractor,  and  no  notice  to  the  owner  ia 
advance  of  the  performance  of  labor  or  fnr- 
niahing  of  mateiial  is  necessary  to  a  protec- 
tion of  the  right  as  against  payments  by  the 
owner  to  the  prindpal  contractor. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  148;  Dec.  Dig.  {  113.«] 

2.  Mechanics'  Liens  (§  116*)— Patmbnt  to 
Peincipal  Co  NTS  actoe— Defects. 

Under  the  mechanics'  lien  law  (Code  1006. 
ch.  75),  payment  by  the  owner  to  the  principal 
contractor  of  a  part  or' all  of  the  contract  price 
constitutes  no  defense  against  a  lien  the  right 
to  which  exists  or  is  incipient  by  the  perform- 
ance of  labor  or  the  famishing  of  material 
prior  to  the  payment. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  160-lSO;  Dee.  Dig.  { 
115.*] 

3.  Mbohanics*  jASSfB  (|  100*)  —  FaiiroiPAi. 

CONTBAOTOB  —  ElTECT  —  RBCOSDBO  OoN- 
TEACTS. 

By  recording  the  contract  with  the  prin- 
cipal contractor,  pursuant  to  Code  1906,  &ap- 
ter  75,  section  6,  Ote  owner  may  limit  bis  lia- 
bilities under  the  contract  so  that  the  amounts 
to  be  paid  by  him  Hfaall  not  exceed  in  the  aggre- 
gate the  contract  price,  and  such  amounts  may 
include  any  payment,  pursuant  to  the  contract, 
made  by  the  owner  to  the  contractor  when  no 
incipient  or  perfected  right  to  Uen  exists  for 
labor  performed  or  material  furnished  before 
the  paymenL 

[Ed,  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  {  133 ;  Dec  Dig.  S  100.*] 

4.  Mechanics'  Liens  100*)  —  BsooBDina 
oe-  contuact  —  noticb  to  iiabobbbs  aho 
Mateeialmen. 

When  the  contract  between  the  owner  and 
the  contractor  Is  recorded,  one  proposing  to 
perform  labor  or  to  furnish  material  under  a 
contract  with  the  principal  contractor  or  his 
subcontractor,  must  take  notice  of  the  times 
of  payment  of  the  contract  price  provided  for 
therem;  and  any  payment  made  according  to 
the  terms  of  the  recorded  contract  before  the 
beginning  of  the  performance  of  labor  or  the 
furnishing  of  material  willfnimil^^^a^lea  for 
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Buch  labor  or  matetial  to  the  amount  of  the 
contract  price  unpaid. 

[Ed.  Notfc— For  other  eaaei.  Me  Mechaidec* 
Ueu,  Cent.  Dig.  1 183;  Dea  Dig.  f  100.*] 

B.  QuBeriON  Nor  Deoidid. 

Quiere:  Maj  the  building  contract  be  re- 
corded for  the  limiting  of  the  owner's  liability 
againat  liens  without  Its  being  acknowledged 
or  proTed? 

e.  BfECHANICS'  LlERB  <f  105*)— PESSOnB  Bit- 

TITLBD — SdBCOHTRACTOBS'. 

A  subcontractor  in  the  sense  of  one  to 
whom  a  specific  portion  of  the  work  is  sublet 
by  the  principal  contractor,  may  assert  a  lien 
under  Code  lw)6.  eh.  76,  see.  8. 

[Bd.  Note^For  other  cases,  see  Medianics' 
Liens,  Cent  Dl^  {  187;  Dea  Dig.  {  lOS.*] 
7.  J-aDaHsnT  (SI  M8»  961*)— Rss  Judicata— 

Pl^ADINO. 

Res  judicata  must  be  pleaded  or  shown  by 
the  record.  It  can  not  be  availed  of  merely 
1^  dtatioa  to  a  published  opinion. 

[Ed.  Note.— For  other  cases,  see  Judgmoit, 
Cent  Dig.  H  1787-1798. 1808-1812;  Dec.  Dig. 
SI  048,  961.*] 

Williams,  J.,  dissenting.  Foffenbarger,  J., 
Assenting  in  part 

(Adai*ionat  fiyHabm  hv  Bdttortal  Bfaff.) 
a  OoNBTmmoNAL  Law  ({  70*)  —  Judiciai. 

POWBB. 

The  Supreme  Court  of  Appeals  must  apply 
legislatire  enactments  as  it  finds  them,  though 
thdr  policy  or  effect  may  be  subject  to  sound 
critidsm. 

[Ed.  Note^For  other  cases,  see  Constlta- 
tional  Law,  Cent  Dig.  ||  129-iai,  187;  j>ec. 
'Dig.  J  70.*) 

Appeal  from  Ctrcalt  Goart,  Bandolpb 
Uoimt7. 

Action  by  Creed  CoIUns  and  others  against 
Board  of  Trustees  of  Davis  and  BUdns  Col- 
lege and  others.  From  a  Judgment  for  plain- 
tiaa,  defendant  College  appeals  Modified 
and  affirmed. 

B.  A.  Bowers,  of  ESklns.  and  Price,  Smith, 
Sidlman  &  Clay,  of  Charleston,  for  appellant 
W.  B.  Ikiaxwell,  D.  H.  Hill  Arnold,  and  Tal- 
bott  St  Hoover,  all  of  E^klns,  for  appellees. 

ROBINSON,  J.  The  decree  sought  to  be 
reversed  by  this  appeal  subjects  to  sale  the 
building  and  grounds  of  the  Davis  and  ElUns 
College  for  Uie  aadsfftction  of  mechanics' 
Hens. 

The  Board  of  Trustees  contracted  with 
Hobbs  &  Co.  for  the  erection  of  the  collie 
building  at  the  price  of  $47,378.  The  con- 
tractors so  far  proceeded  with  th^  under- 
taking  that  approximately  ^,000  of  the  con- 
tract price  was  paid  them  nnder  monthly 
estimates  ef  the  architect,  as  provided  In  the 
contract  Then,  Insolvency  of  the  contractors 
Intervened,  and  by  proceedings  in  the  Federal 
Court  they  were  involnntarily  declared  bank- 
rupts. In  the  bankruptcy  proceedings,  receiv- 
ers appointed  for  the  bankrupt  contractors 
were  directed  to  complete  the  building.  The 
remainder  of  the  contract  price  In  the  hands 
of  the  Board  of  Trustees,  approximately  $7,- 
000,  was  taken  over  by  the  bankruptcy  court 
and  api^ed  toward  the  comi^eaon  of  the  ood- 


tract  by  the  receives.  When  the  bnlldlDg 
was  completed  a  con^derable  sum  remained 
as  assets  of  the  bankrupts  and  was  am)Ued 
as  such  In  the  baukruptc?  proceedings.  Thus, 
it  will  be  observed,  about  $40,000  of  the  con- 
tract price  was  voluntarily  paid  by  the  owner 
to  the  contractors,  and  the  reatdne  was  paid 
ont  by  the  owner  under  the  order  of  the  bank- 
ruptcy court 

Because  of  the  Insolvency  of  the  contrac- 
tors, many  liens  nnder  Code  1906,  chapter  76, 
section  3,  were  asserted  against  the  property 
for  labor  performed  and  material  furnished 
prior  to  the  bankruptcy.  It  seems  that  the 
claims  of  the  direct  laborers  were  satisfied  by 
orders  and  disbursements  made  in  the  bank- 
ruptcy court  The  suit  which  we  have  be- 
fore us  involves  the  enforcem^t  of  Uens 
claimed  by  material  men  and  subcontractors 
of  8i;>eclflc  portions  of  the  work.  It  Is  of 
course  a  proceeding  under  the  statute^  direct- 
ed against  the  property,  while  the  bankmptCT 
case  had  only  to  do  with  the  residue  of  the 
contract  price  as  assets  of  the  bankrupt  con* 
tractors. 

Upon  the  report  of  a  commissioner  a  num- 
ber of  Ilffls  have  been  decreed  against  the 
property,  amounting  in  the  aggregate  to  nearly 
flG.OOO.  Appellant  the  Board  of  Trustees, 
mainly  insists  that  the  property  is  not  at  all 
subject  to  any  of  these  claims.  Specific  ex- 
ceptions to  certain  of  the  claims  decreed  as 
liens  are  also  assigned. 

The  main  routentlott  that  the  property  is 
not  at  all  subject  to  the  claims  that  have  been 
decreed  as  llms  against  it  is  based  on  the 
fiict  that  all  of  the  contract  price  was  paid 
out  by  the  owner.  It  Is  submitted  that  since 
about  $40,000  of  the  contract  price  had  been 
paid  to  the  contractors  before  the  claims 
were  asserted  as  liens,  and  since  the  residue 
was  paid  on  the  contract  by  order  of  the 
bankruptcy  court,  there  Is  no  liability  against 
the  property  under  the  statute  giving  liens 
to  mechanics,  laborers,  and  others.  In  other 
words,  it  is  Insisted  that  when  the  contract 
between  the  owner  and  the  contractor  Is  re- 
corded, the  owner  may  pay  out  the  contract 
price  pursuant  to  the  terms  of  the  contract 
without  liability  for  the  claims  of  those  who 
have  performed  labor  or  furnished  material 
for  the  building,  as  long  as  the  owner  is  given 
no  notice  that  such  claimants  will  look  to 
the  property  for  the  payment  of  their  claims. 
Under  the  present  mechanics'  lien  law,  that 
enacted  by  the  Legislature  of  1891  and  slight- 
ly amended  in  1903,  all  of  which  is  contained 
In  Code  1906,  chapter  75,  we  can  not  sanction 
this  contentlou. 

[I]  That  for  which  appellant  contends  was 
our  law  of  mechanics'  Uens  prior  to  our  pres- 
ent law.  It  was  the  law  as  contained  in  Code 
1887,  chapter  75.  Perhaps  It  was  the  better, 
law ;  but  as  jud^i;es  we  hare  no  province  to 
say  that  it  was,  or  to  adopt  it  for  that  reason. 
Moreover,  it  may  be  that  we  ahoold  return  to 
the  principles  <^  the  enactmoit  contained  In 
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Code  1887,  dutptBT  76;  bnt  it  la  for  tbe  Leglc- 
lature  and  not  fot  ttata  court  to  say  tbat  we 
BbalL  We  must  affjfly  legislative  enactmraits 
as  we  find  them,  tbongb  their  policy  or  ef- 
fect may  be  subject  to  sonnd  crltldam. 

It  will  be  neeeeeaty  to  define  in  a  general 
way  the  meaning  of  tbe  prorlalona  of  the 
preaoit  me<!luuilC8*  Uco  law  In  relation  to  the 
il^ts  of  ttioae  perfttrndng  labor  or  famisb- 
Ing  material  under  a  contract  with  the  princi- 
pal contractor,  since  appellant  contends  tor 
a  coi»tnictlon  iiMely  at  variance  wlOi  that 
whl<dk  we  mnst  annonnoeL 

By  onr  tormer  statute  It  Indeed  was  pro- 
-  vlded  that  a  mechanics'  lien  only  affected 
what  had  not  been  paid  by  the  omar  to  the 
contractor  at  the  time  the  notice  of  the  claim 
of  Usa  was  givio,  nnlees  Uw  persm  rf^imtng 
had  given  notice  to  the  owner  before  doing 
work  or  famishing  material  that  he  would 
look  to  the  owner  for  paymmt  Nosndipro- 
vision  Is  made  by  the  presoit  statute.  The 
piesttt  law  does  provide,  In  section  8,  for 
the  elaimanl^B  notice  to  the  ownw  before  do- 
ing work  or  furnishing  matezlal.  but  that  la 
clearly  in  another  connection  and  fer  a  whol- 
ly different  purpose^  We  shall  see  that  a 
very  different  scheme  of  the  limiting  of  the 
owner'e  liability  la  embodied  In  the  present 
Btatnte,  as  compared  with  that  contained  in 
the  former  law. 

[1]  Hie  present  statute  gives  a  direct  Um 
to  one  performing  labor  or  furnishing  mate- 
rial undn  a  contract  with  the  principal  con- 
tractor or  his  snboontractor.  To  tbat  extent 
it  embodies  the  so^lled  Pennsylvania  system 
as  contradistinguished  from  the  New  York 
system  which  was  the  basis  of  the  former 
statute  contained  in  Code  1887,  ch.  7S.  Phil- 
Um  on  Mechanics'  liens,  sec.  S7 ;  Boisot  on 
Medianics*  liens,  sea  226  ;  27  Gyc.  88; 
Huntw  V.  Tmckee  Lodge,  14  Ner.  24.  Bat 
in  oonstruing  the  present  statute,  section  8, 
whidi  gives  this  direct  lien,  mnst  be  read 
in  connection  with  section  6,  whereby  the 
owner  may  limit  his  Ilabiliti^  by  recording 
his  contract  with  tbe  ^indpal  contractor. 

it,  S]  Section  6  proTidea  that  "no  payment 
by  the  owner  or  bis  agait,  to  a  ctmtractor, 
shall  ^ect  or  Impair  the  lien  of  a  laborer, 
or  material  man,  loovided  tor  in  section 
three."  But  this  provision  is  immediately 
followed  by  these  words:  "But  such  owner 
may  Umit  his  liabilities  so  that  the  amounts 
to  be  paid  by  him  shall  not  exceed  in  the  ag- 
gregate, the  price  atLpnlated  in  the  said  con- 
tracts between  himself  and  the  omtcactor,  by 
having  the  said  contract,  or  so  much  thereof, 
as  shows  the  contract  prioe,  and  the  times 
of  its  payment;  recorded  in  the  oflSce  of  the 
clerk  of  the  coun^  court  of  the  county,  where 
such  house  or  other  structure  Is  altnated, 
prior  to  the  pwfoimanee  of  Uie  labor  and  the 
furnishing  of  the  material,  or  the  machinery 
for  the  same."  we  have  that  vrtiidi 

gives  the  owner  right  to  limit  hla  UablUties 
under  tlie  contract  It  does  not  define  the 
llabllitlea  as  being  mer^  those  arising  from 


Mam.  It  la  broad  enough  to  take  In  any  oOi- 
er  liability  under  the  contract  The  provi- 
sion, however,  must  be  takw  In  relation  to 
the  preceding  one  that  says  no  payment  shall 
affect  or  Impair  any  Hen.  Both  provisions 
must  be  given  effect  Taken  tot^thw,  they 
plainly  say  that  thou^  no  payment  by  the 
owner  to  tbe  contractor  may  affect  or  im- 
pair a  lien,  still  the  owner  may  record  the 
building  contract  and  ther^y  limit  his  Ua- 
bllitieB  under  it,  so  that  the  amounts  to  be 
paid  by  him  shall  not  In  the  aggregate  ex- 
ceed the  contract  lalce. 

Now,  the  act  says  that  the  recording  of  th» 
contract  shall  operate  to  confine  Qie  "amounts 
to  be  paid"  by  Hie  owoex  to  the  contract 
ptlce.  Wliat  amounts?  We  mnst  say  all 
amounta  that  are  properly  payable  under  tbe 
contract,  whether  th^  are  payable  ita 
twms  or  by  the  law  in  relatton  to  liabilities 
for  Hens.  The  recordation  must  not  only 
show  the  contract  price  out  "the  times  of  its 
payment"  Why  give  notice  of  the  times  of 
payment?  Snrdly  Uila  must  be  tat  the  pur- 
pose of  notU^rlng  tboae  about  to  perform  la^ 
bor  or  furnish  material  that  part  of  the  con- 
tract price  may  have  theretofore  been  pidd  by 
the  owner  so  that  a  lien  for  labor  thereafter 
performed  or  material  thereafter  furnished 
will  not  affect  the  AiU  contract  price.  It  Is 
plainly  Implied  that  If  the  contract  is  re- 
corded, payments  to  the  contractor  according 
to  the  terms  of  the  contract  may  somettmes 
safely  be  made  by  the  owner.  But  we  have 
seen  that  th^  can  not  be  made  to  the  Im- 
pairment of  liens.  In  view  of  the  words  of 
both  of  the  provisions,  we  must  hold  that  the 
first  provision  means  that  payments  under 
the  terms  of  the  recorded  contract  can  not 
be  fnade  to  the  Impairment  of  liens  that  exist 
or  have  indplently  set  in  by  virtue  of  sec- 
Hon  8  when  the  payment  under  tbe  contract 
becomes  due.  Suppose,  however,  that  no 
liens  have  attached  vrtien  a  payment  under 
tbe  contract  becomes  due— -that  all  labor  or 
material  has  been  paid  for  In  cash  by  the 
contractor  to  that  time.  Or,  suppose  that  the 
contractor  has  obtained  waiver  of  all  liens 
that  have  set  in  to  that  time.  The  paymmt 
can  th«i  be  made  without  affecting  any  lien, 
if  the  contract  Is  recorded.  It  Is  then  an 
•amount  to  be  paid'  under  the  contract  that  is 
protected  by  the  recording.  It  is  a  Uabill^ 
then  due,  because  no  liens  have  set  in.  The 
contract  demands  that  tbe  owner  pay  it  to 
tbe  contractor  and  tbe  law  does  not  forbid, 
since  paymmt  wlU  not  affect  any  existing 
right  to  lieu.  It  Is  one  of  "the  amounts  to  be 
paid  by  him,"  in  the  language  of  the  act 
When  paid,  It  counts  on  the  limit  of  UablU- 
ties. liens  thereafter  attaching  are  limited 
by  such  payment  And  It  Is  for  this  rrason 
that  the  recordation  mnst  show  tbe  times  of 
the  payment  When  one  is  about  to  perform 
labor  or  to  funiish  material,  he  has  notice 
by  the  recorded  contract  that  payments  may 
have  been  made  and  his  r^t  to  lien  thereby 
cut  down  or  limited  to  the  re8i4|g  ^  Q^fl^ 
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timet  prlca  The  laborer  or  material  man, 
befoTs  perfoxmlng  or  fumlshlDg,  must  take 
notice  of  the  times  of  payment  mentioned  in 
tbe  contract  wlunenr  tltat  contract  Is  re- 
corded. What  other  purpose  could  ttteie  be 
for  the  reqnirement  tbat  tbe  recordlne  aliaU 
show  tbe  times  of  paynKnt? 

We  bold,  therefore^  tbat  tbe  owner  must 
take  notice  of  all  liens  under  section  8  that 
hare  set  In  when  a  payment  to  the  contractor 
becomes  due;  tiiat  be  can  at  no  time  make 
a  payment  under  the  contract  to  tbe  Impair* 
moit  of  a  lien  tbat  may  be  perfected  and  re- 
late back  under  seetim  8  to  a  time  prior  to 
the  irnqtosed  payment,  on  account  of  labor 
performed  or  material  famished  before  that 
tlmew  But  we  also  hold  tiiat  the  laborer  or 
material  man  must  Ukewlse  take  notice  of  all 
payments  tbat  bare  become  due  and  may 
have  ben  paid  under  the  terms  of  tbe  con- 
tact priw  to  Oie  begfamteg  of  tJie  perform- 
ance of  labor  or  O*  fumldilng  of  material 
by  ww*i 

W«  do  not  QferlMk  the  ftict  that  nndor 
section  8  the  right  to  Hen  beglmt  to  mn  when 
any  labor  is  performed  m  maisElal  furaldied, 
antf  tbat  the  Incipient  right  continues  on 
down  during  the  performance  and  famishing 
and  eren  for  thirty-flre  days  thereafter.  I^et 
It  be  distinctly  noted  tbat  we  bold  that  after 
aucb  Hen  right  begins  to  run,  the  owner  can 
not  pay  to  the  contractor  eren  at  the  times 
mantkmad  In  the  recorded  contract  without 
still  b^ng  liable  to  the  lab(»er  or  matefial 
man.  But  where  a  payment  at  a  ttnw  and 
In  tbe  amount  mentioned  in  the  contract  can 
be  made  without  interference  of  Hens,  or 
where  it  can  be  made  by  the  contractor's 
dearlng  up  aU  Uen  llaUUtlaa  to  the  date  of 
the  aame^  it  may  be  made  ttw  owner  and 
thereafter  hla  UabiUty  for  liens  is  reduced 
acooxdingly. 

[4]  When  the  contmct  is  recorded,  the 
amount  of  the  contract  price  is,  in  a  sense, 
a  fnnd  for  the  payment  of  Uans  glren  by  sec- 
tion 3,  for  which  fund  the  proper^  may  be 
resorted  to,  but  the  evident  "*w"*"t  of  sec- 
tion S  is  that  ttie  fnnd  may  be  reduced  by 
payments  made  in  accordance  with  the  re- 
corded contract,  as  to  thooe  who  do  not  be- 
gin to  pttform  labor  or  furnish  mpt^***^^  un- 
til after  those  payments  are  made.  This 
provision  works  no  injustice  to  laborers  or 
material  men.  They  may  observe  by  tbe  re- 
corded contract  when  payments  by  tbe  owner 
to  the  contractor  may  be  made  thereunder. 
Tbiey  may  ascertain  wbat  amount  of  the  con- 
tract price  Is  stin  In  tbe  hands  <it  the  owner 
before  ttiey  begin  to  perform  labor  ox  to  fur^ 
Blah  material,  and  may  refuse  to  extoid 
evsdlt  to  ttM  contractor  if  tbey  deem  their 
r^^  to  llot  security  InsofBdent.  ^Hiey  may 
in  adTauoe  of  giving  tbdr  labor  (a  material 
obaerre  tbat  by  this  limiting  statute  the  fond 
has  been  so  flir  paid  to  the  contractor  that 
It  would  be  unsafe  tor  them  to  extend  credit 
beeanae  of  the  limited  amount  remalnli^  or 
because  of  many  liens  to  wlilch  the  remaining 


amount  may  be  subject  On  the  ottier  hand 
to  hold,  Indeed  In  the  face  of  the  plain  Import 
of  tbe  proviBkm  for  limiting  UablUtles,  that 
the  owner  can  not  make  a  payment  to  the 
contractor  without  taking  the  risk  of  lloia 
Oiat  may  begin  to  set  in  long  after  the  pay- 
ment is  due  under  the  contract  is  Tirtually 
to  hold  that  the  own»  for  bis  own  protection 
most  hold  all  the  contract  price  In  his  hands 
nntn  all  wwk  under  tb»  contract  is  flnidied. 
so  as  to  be  able  to  pay  out  iworately  the 
amount  in  case  mechanics'  liens  taken  In  the 
Old  should  exceed  IL  Such  a  holding  would 
be  onerous  on  both  coptractor  and  owner.  It 
would  annlbilate  tlie  contract  between  them 
as  to  the  times  of  payment  If  tbe  contrac- 
tor did  not  have  lnd^>aident  means  to  carry 
on  the  wo^  It  would  readily  cause  him  to 
fhll  in  the  execution  of  On  contract  and 
wonld  most  frequently  cause  the  owner  the 
annoyance  of  liens  on  his  property  and  the 
task  of  dearfng  them  therefrom.  It  waa 
certainly  not  ao  intended.  The  construction 
we  give  to  the  one  Instilled  by  ttie  spirit  and 
purpose  of  the  law,  as  well  as  by  the  letter 
of  the  law.  It  does  no  more  tban  to  enjoin 
on  the  contractor  tbe  payment  of  all  bills  for 
labor  and  material  of  every  kind  that  hare 
accrued  to  flie  date  of  the  payment  provided 
for  in  the  contract,  and  the  securing  of 
waivers  of  Hens  therafOr,  before  the  owner 
can  pay  him  according  to  On  providons  of 
the  contract  Bow  well  do  we  all  know  that 
the  fnlflUmeat  ot  this  Injunction  by  the  con- 
tractor always  ivovea  beneflcUd  to  hlms^ 
aa  well  as  to  the  owner. 

It  is  only  wboi  tbe  ctmtract  is  not  record- 
ed that  tbe  right  to  Uens  glvea  by  section 
S  to  fliose  performing  labor  or  fumishlug 
matolal  under  a  contract  with  the  principal 
conlxactor  or  his  subcontractor,  has  fuU 
eway.  The  alternative  provitfai  Immediately 
following  the  ^vision  for  recording  the  ctm- 
tract  makes  this  clear.  When,  however,  the 
contract  la  recorded,  the  Umltatloiu  by  the 
statute  on  the  rii^t  to  Uens  under  section  8 
are  such  aa  to  modify  materially  that  right, 
as  we  have  shown. 

While  It  andean  in  the  case  under  consld- 
wation  tbat  all  of  the  contract  price  was 
paid  by  the  owner  to  the  contractors,  tbe 
l^ter  part  thereof  by  the  judgment  of  the 
bankrupt^  court,  still  no  ease  is  pleaded  or 
proved  that  brings  ajqKllant  withlo  any  sav- 
ing of  the  statute  in  relation  to  the  limiting 
of  liabilities  under  the  building  contract  by 
the  recording  thereof.  Though  we  consider 
tbe  ocmtract  a  recorded  one,  still  appellant 
has  made  no  showing  that  any  payment  of 
the  contract  price  by  tbe  owner  limited  Its 
llabiUtiea  thereunder  In  any  way.  Tbe  con- 
tract calls  for  monthly  payments  by  the  own- 
er to  tlu  contractor  in  no  spedflc  amounts, 
but  only  for  monthly  payments  of  ninety  per 
cmt  of  tbe  estimated  work  done  at  the  time 
of  each  payment.  It  is  not  shown  when  the 
work  was  begun  so  that  we  may  flXjtbe^tes^  I 
when  tbe  monthly  paymeiiti  bl^^^^i^^^b^ 
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Is  It  shown  what  the  date  and  amount  of 
each  payment  was.  Therefore,  we  can  not 
see  that  any  payment  under  the  contract  was 
made  so  as  to  be  out  from  under  liens  claim- 
ed, or  BO  as  to  limit  the  liens  to  Any  particu- 
lar part  of  the  fund.  The  burden  was  on  ap- 
pellant to  show  that  its  liabilities  for  liens 
was  limited.  As  far  as  we  can  see  from  the 
record,  none  of  the  Hens  proved,  reported, 
and  decreed  were  limited  by  any  of  the  pay- 
ments which  appellant  made  to  the  contrac- 
tors. Indeed,  from  the  record  generally  It 
would  eeem  that  all  the  payments,  otber  than 
the  one  under  the  order  of  the  bankruptcy 
court,  were  made  r^ardless  of  the  liens 
claimed.  If  appellant  could  have  proved 
otherwise,  It  should  lutve  done  so  before  snb- 
mittlng  its  case  for  final  determination. 

[fi]  The  contract  between  the  owner  and 
the  contractors  involved '  in  this  case  was 
recorded  without  tiavlog  been  acknowledged 
or  proved  by  witnesses.  The  question  wheth- 
er it  is  a  recorded  contract  In  contemplation 
of  the  statute  is  raised,  and  argued.  We  need 
not  say,  In  view  of  our  finding  that  no  case 
of  a  limiting  of  liabilities  is  made,  leven  if 
the  contract  was  properly  recorded.  The  ag- 
gregate of  the  liens  claimed  and  Involved  in 
this  case,  about  $16,000,  Is  far  under  the 
¥40.000  of  the  contract  price  paid  by  the 
owner  to  the  contractors.  The  question  of 
recording,  therefore,  becomes  an  Immaterial 
one. 

[I]  It  is  submitted  as  to  several  of  the 
liens  decreed  that  they  are  not  valid  be- 
cause claimed  by  parties  to  whom  the  con- 
tractors sublet  portions  of  the  work.  It  is 
said  that  a  subcontracts  of  this  character  ia 
not  given  a  lioi  by  the  statute.  We  Interpret 
the  statute  otberwiB&  Section  8  gives  the 
rl^t  of  lien  to  "every  material  man,  work- 
man, laborer,  mechanic  or  other  person,  per- 
forming any  labor  or  fumlahing  any  materi- 
al w  madiinery,  under  a  contract  with  a 
principal  contractor  or  his  snbcontractor." 
Tbia  Is  a  broad  provision.  It  surely  gives 
right  ct  lien  to  any  one  performing  a  portion 
of  Ote  work  and  famishing  material  there- 
for under  any  kind  of  sabcontnct.  All  those 
mentioned  are  Indeed  subcontractors.  The 
statute  does  not  nnd^take  to  make  distinc- 
tion between  them  based  on  the  kind  of  sub- 
contract they  fulfill.  Nor  shall  we  under- 
take to  do  so.  The  statute  even  allows  those 
contracting  with  a  subcontractor  to  take  a 
lien.  Shall  we  cut  out  the  intermediate 
man?  Note  that  it  says,  "or  other  person, 
performing  any  labor  or  furnishing  any  ma- 
terial or  machinery,  under  contract  with  tbe 
principal  contractor."  That  la,  "any  person 
who  iKrforms  any  labor  or  furnishes  any 
material  under  a  contract  with  the  principal 
contractor."  Is  not  one  who  erects  the  foun- 
dation or  a  por<A  under  a  contract  with  the 
principal  contractor  within  this  clause? 
Does  he  not  perform  labor  and  furnish  ma- 
terial undw  his  contract  with  the  principal 


contractor?  Does  the  statute  make  any  dis- 
tinction between  this  sort  of  subcontractor 
and  one  who  performs  a  day's  labor  or  fur- 
nishes a  single  plankT  Plainly,  the  only  test 
Is  that  of  a  contract  with  the  principal  con- 
tractor. Such  a  contract  makes  one  a  sub- 
contractor, ^ough  the  subcontract  may  be 
of  the  character  that  the  subcontractor  does 
not  himself  personally  perform  the  labor  or 
famish  the  material,  he  is  still  one  "perform- 
ing labor  and  famishing  materiaL"  "Un- 
der statutes  providing  for  liens  In  favor  of 
persons  who  'perform*  labor,  the  better  doo 
trine  is  that  one  who  furnishes  the  labor  of 
his  employes,  such  as  a  contractor.  Is  to  be 
considered  as  performing  labor."  20  Amer.  & 
Eng.  Snc.  Law,  340.  Tbe  distinction  sought 
to  be  made  Is  not  Justifled  by  the  plain  Ian* 
guage  of  the  statute.  Moreover,  it  Is  too  re- 
fined to  be  practical.  Indeed,  It  is  apparent 
that  the  plain  Import  of  sections  three  and 
five  la  to  protect  all  persons  who  put  labor 
or  material  Into  a  building  under  contract 
with  the  principal  contractor  or  his  subcon- 
tractor, ^d  though  In  different  connecUona 
In  these  sections  different  terms  are  employ- 
ed to  designate  such  persons,  the  terms 
should  be  considered  as  nsed  inta^uingeiU>l3r 
and  as  referring  to  this  same  class  of  per- 
sons. 

[7]  It  is  suggested  In  appellant's  brief  that 
the  question  of  the  liability  of  the  property 
for  the  liens  claimed  against  the  same  In 
this  suit  Is  res  Judicata — that  the  bankruptcy 
court  decided  that  which  we  are  called  u^oa 
to  decide.  This  point  la  not  sustained  by 
tbe  record.  Indeed  res  Judicata  Is  not  plead- 
ed or  presented  by  tba  record  In  any  way. 
Of  the  ordWB  and  Jodgmoits  of  tbe  bank- 
ruptcy court  the  record  shows  only  that  the 
contractors  wore  declared  bankrupts  and  that 
the  residue  of  the  contract  price  was  expend- 
ed under  the  order  of  that  court  Such  ac- 
tion by  the  bankmptcy  court  afFecta  no  qoea- 
tton  in  this  suit  We  are  cited  to  the  pnb* 
lished  opinion  of  the  court  in  the  bankruptcy 
cas&  ^niat  alone  will  not  do  fbr  a  showing 
of  res  Judicata.  It  api>ears  from  the  opinion 
that  the  case  involved  only  ascertainment  of 
the  assets  of  tbe  bankrupts  and  ascertain- 
ment of  tbe  d^ts  to  which  those  assets  were 
liable.  For  the  purposes  of  that  case  all  the 
mechanics'  liens  Involved  here,  but  one,  were 
upheld  as  valid  against  the  assets  of  the 
bankrupts.  However,  the  case  in  bankruptcy 
did  not  and  could  not  involve  the  question 
whether  the  property  of  appellant  was  liable 
for  these  mechanics'  liens.  Appellant  was 
not  the  bankrupt,  nor  could  these  liens  be 
there  adjudicated  as  against  Its  property. 

The  exception  to  the  lien  decreed  Hanley, 
based  on  tbe  fact  that  he  was  one  of  the 
bondsmen  of  the  contractors,  Is  not  well  tak- 
en.  It  suffices  to  say  that  no  case  was  plead- 
ed, or  otherwise  made  ont;  calling  for  an  ad- 
justment of  llabUltles  betwe^  Hanley  and 
appellant  pjg,,,,^^  GoOglc 
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Lyon,  who  was  a  intMiontractor  for  tbe 
plumbing  woric,  finished  his  contract  nnder 
the  receivers.  It  1b  contended  that  he  lost 
his  light  to  lien  because  he  did  not  assert  bis 
elalm  by  notice  to  the  owner  within  thlrty- 
flre  days  after  ceasing  to  perform  labor  and 
fnmish  material  for  Bobbs  &  Co.  He  gave 
the  notice  within  tbe  statntory  time  after 
eeasins  work  nnder  ttie  recelTera.  Was  he 
working  nnder  the  same  contract?  If  so,  he 
coold  claim  the  lien  within  thirty-flve  days 
after  Onlsblng  It  He  teatlflea  that  be  pro- 
ceeded onder  the  old  contract;  the  receirer 
who  negotiated  wltb  him  In  the  niatter  tee- 
tlfles  that  he  made  a  new  and  Independent 
cMitract  with  bim.  Thns  tbe  evidence  is  In 
direct  conflict.  We  gtre  weight  to  some  eon- 
MsntSoaa  wblch  tend  to  show  that  Lyon 
was  merely  completing  his  original  subcon- 
tract nnder  the  snccessors  of  the  contrac- 
tors, tbe  reotf  Twa,  and  to  tb«  fa^  tliat  the 
conunlaaloner  Anmd  in  favor  of  the  Um  and 
tbe  court  below  confirmed  that  finding.  The 
exception  will  be  ovwmlsd. 

Xbe  croan  assignmqit  of  error  at  to  the 
Uen  of  Kane  ft  K^aet  Hardware  Company 
wfU  be  sustained.  We  are  of  oidnion  that 
the  GommiBBloDer  improperly  disallowed  a 
large  part  of  the  claim  asserted  by  this  com- 
pany, and  that  tbe  court  erroneously  over- 
ruled the  exception  to  the  report  of  the  com- 
missl(mer  In  this  parttcolar.  The  Uen  claim- 
ed was  for  the  sum  of  fl.941.20.  Tbe  amount 
allowed  and  decreed  was  $666.43,  with  Inter- 
est to  February  IS,  1010,  making  in  all  the 
sum  of  188817  as  of  that  date.  The  decree 
should  have  btai  for  the  full  amount  claim- 
ed, wltb  Inteiest  to  February  15,  1010,  mak- 
ing  tbe  sum  of  ¥2,622.66  as  ot  that  date. 
From  the  evidence  It  appears  that  the  Itons 
for  which  tbe  Uen  Is  asserted  are  all  within 
one  amtinuouB  contract  or  running  account, 
and  that  the  commissioner  was  in  error  In 
considering  that  the  right  to  Uen  bad  been 
lost  as  to  some  of  the  Items  by  reason  of 
lapse  of  time.  We  can  not  uphold  the  con- 
tention that  the  materials  were  furnished 
for  separate  and  distinct  purposes  or  under 
distinct  contracts  or  orders.  Therefore  the 
decree  will  be  modified  and  corrected  as  to 
tbe  mechanic's  Uen  of  Kane  ft  Eeyser  Hard- 
ware Company.  The  amount  covered  by  tbat 
Uen  vrill  now  be  decreed  to  be  ¥2,622.56,  as 
of  February  16,  1810.  instead  of  $886.17  as 
ot  that  date. 

If  the  coUege  corporation  Is  not  protected 
hy  the  bonds  it  took  from  the  contractors 
and  must  lose  tbe  amount  of  the  liens  de- 
creed, it  Is  indeed  unfortunate.  But  Its  offi- 
cers in  tbat  event  must  be  themselves  charge- 
able with  tbe  blama  Tbe  contract  with 
Hobbe  ft  Oo.  in  express  terms  gave  them  tlie 
right  to  retain  from  any  payment  of  the 
contract  price  as  it  became  due  an  amount 
sufficient  to  cover  all  claims  of  laboren  or 
material  men  tbat  bad  become  chargeable  to 
the  property  at  the  time.  The  law  enjoined 
en  them  the  duty  to  look  out  for  Uou  of 


subcontractors,  in  any  event  lliey  could 
have  fully  protected  the  coUege  corporation. 
But  instead,  they  paid  over  to  the  contrac- 
tors, ostensibly  on  the  personal  re^nslUIlty 
of  the  lattCT.  An  investigation  before  pay- 
ment, such  as  owners  under  onr  law  must  ' 
make,  would  have  disclosed  the  very  claims 
now  decreed  against  tlie  property. 

The  decree  In  this  cause  must  be  affirmed, 
except  so  far  as  hereinbefore  modified  and 
corrected  in  relation  to  the  Uoa  of  Kane  ft 
Keyser  Hardware  Company. 

WILLIAMS,  J.  (dissenting).  I  think  it  is 
essential  to  determine  whether  the  contract 
between  the  trustees  and  the  Hobbs  ft  Co. 
was  recorded.  In  order  to  determine  the 
rights  of  the  appellees.  If  It  was  not  a  re- 
cordable paper,  I  admit  tbat  tbe  simple  act 
of  spreading  it  upon  the  record  by  the  clerk 
would  not  amount  to  a  recordation.  Raines 
V.  Walker,  77  Va.  92 ;  Abney  v.  Lumber  Co., 
45  W.  Va.  446,  32  S.  B.  256;  Coal  Oo. 
Smith,  63  W.  Va.  687,  60  S.  B.  503. 

It  is  contended  tbat  it  was  not  recordable 
because  it  was  not  authenticated.  I  do  not 
think  authentication  is  necessary.  There  is 
nothing  In  the  mechanics'  lien  statute  re- 
quiring it  to  be  acknowledged  or  verified,  to 
make  it  recordable.  Boisot  on  Me<juinics' 
Liens,  S  78.  says:  "Where  the  statute  does 
not  expressly  so  require,  it  is  not  necessary 
tbat  a  written  contract,  Intended  to  secure 
a  mechanics'  lien,  sbould  be  authenticated 
before  being  recorded,  nor  need  it  be  verified 
by  affidavit"  Section  8,  chapter  74,  Code 
1906,  provides,  in  case  of  sale  of  goods  where 
tbe  seller  deUvers  possession  but  retains  ti- 
tle until  the  goods  are  paid  for,  that  the  sale 
shall  be  void  as  to  creditors  of,  and  pur- 
chasers without  notice,  from  such  buyer,  un- 
less a  notice  of  such  reservation  be  recorded 
in  the  clerk's  office  of  the  county  where  the 
property  is.  Tbe^e  is  no  authentication  re- 
quired by  that  statute  and  this  court  has 
held  that  none  is  necessary  to  make  the 
contract  recordable^  Wagon  Co.  v,  Hutton, 
53  W.  Va.  154,  44  S.  H.  186;  Hatfield  v. 
Haubert,  61  W.  Va.  190,  41  a  B.  144.  And 
further,  as  indicating  that  the  contract  need 
not  be  acknowledged,  tiie  owner  is  not  re- 
quired to  record  the  whole  of  his  contract 
but  may  record  only  "so  much  thereof,  as 
shows  the  contract  price,  and  the  times  of 
payment"  The  contract  in  this  case  was 
recorded  July  8,  1903,  before  any  work  had 
been  done  or  material  furnished  by  appel- 
lees. The  statute  says  the  owner  may  limit 
his  llabUltles,  so  that  the  amount  to  be  paid 
by  him  sliall  not  exceed  In  the  aggregate  tbe 
price  fixed  In  the  contract,  by  recording  his 
contract  with  the  principal  contractor.  I 
think  It  is  clear  that  the  purpose  of  recorda- 
tion Is  to  protect  the  owner  so  that  he  may 
not  be  compiled  to  pay,  in  tbe  anregate  to 
all  persons  concerned,  any  more  than  he 
agreed  to  pay  the  principal  contractor ;  and 
at  the  same  time  to  fl^^d  Ic 
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■nd  lutolaliDeii  ct  the  price  contracted  for 
wWh  the  contractor,  and  of  tbe  times  when 
the  payments  therein  become  dne.  Bolsot 
on  Mechanics*  Liens,  |  78;  Plmlott  t.  Hall, 
55  N.  J.  Law,  192,  26  AtL  94;  Ayres  t. 
Berere^  25  K.  J.  Law,  474. 

A  comparison  of  the  present  statute  with 
the  mechanics*  lien  law.  as  It  was  In  1887, 
will  aiford  material  aid,  I  think,  In  ascer^ 
talnlns  tbe  pnipose  for  wUch  tba  dumges 
In  the  law  were  mad& 

Some  of  the  promliient  features  of  flw 
former  statute  were  as  follows : 

(1)  It  gave  the  principal  contractor,  the  la- 
borer, and  materialmen  liens  of  equal  dig- 
nity. 

(2)  It  required  thirty  days'  written  notice 
to  tbe  0WT1&,  after  ceasing  to  fomlab  materi- 
al or  perform  labor,  In  order  to  preserre  the 
Hen. 

(3)  It  limited  all  liens  to  the  balance  dne 
from  the  owner  to  tbe  principal  contractor, 
at  ttie  time  he  was  given  notice  of  the  lien, 
unless  he  had  been  notified  In  writing  by  the 
lab(»rer  ox  materialman,  before  he  did  any 
work  or  famished  material,  that  he  would 
look  to-  bim  for  his  pay ;  and  In  such  case 
tbe  Iten  was  for  the  full  value  of  the  work 
done  or  material  furnished  by  sncb  person 
after  giving  nptice,  notwithstanding  it  migbt 
exceed  the  contract  prio& 

(4)  It  made  no  provision  for  recording  the 
contract,  and  permitted  the  owner  to  make 
paym^tB  to  the  contractor  according  to  the 
tanm  of  his  contract,  and  thus  to  affect  or 
Unit  tbe  Uene  of  the  laborer  and  material- 
man pro  tanto,  unless  he  had  beea  notified 
by  them  in  writing,  as  above  stated. 

The  fltaHngtiiaiitng  featores  of  the  present 
lav  are: 

(1)  It  BohoEdlnatM  tbe  lien  of  the  principal 
oontraetor  to  Qte  liens  (tf  the  laborer,  materi- 
alman, and  subcontractor,  and  makes  the  lat* 
tar  liens  of  cQual  dtsmtj. 

(2)  The  time  within  which  notice  of  the 
Hen  la  to  be  given  the  owner  Is  changed  from 
thlrt7  to  tMttihflw  days. 

00  It  cffnly^TMT  the  same  pnnrislon  as  0ie 
old  law,  whereby  the  laborv  or  materialman 
nay  secure  a  lim  for  the  full  amount  of 
his  daim,  by  notifying  the  owner  in  writing 
befMe  pexCorming  labor  or  famishing  mate- 
ria], that  he  will  look  to  him  for  his  pay; 
and,  in  the  evmt  such  notice  is  given.  It  dis- 
penses with  the  thirty-flve  days'  notice,  un- 
less the  owner,  in  wilting,  reauireB  It  It 
also  givai  the  owner  the  right  to  demand  of 
the  laborer  m  materialman,  in  writing;  that 
he  file  with  bim  bis  Itemised  account;  and, 
In  the  evut  <it  his  f&llnre  to  do  so  within 
ten  days  thereafter,  releases  the  owner  and 
his  property  from  any  liability  for  all  work 
or  material  done  or  furnished,  prior  to  the 
time  of  his  giving  the  notice. 

(4  It  does  not  expressly  limit  the  amount 
of  Uens  to  the  price  stipalated  with  the  prin- 
cipal contractor,  but  it  provides  that  the 
owner  may  do  so  by  having  his  contract  with 


the  principal  contractor,  "or  so  much  there- 
of, as  shows  the  contract  price  and  the  times 
of  its  payment,"  recorded. 

If  the  owner  records  his  contract  before 
any  work  is  done  or  material  furnished,  the 
lis^ilUty  of  his  property  for  Uens  Is  no  great- 
er, I  think,  than  it  was  under  the  law 
1887.  ^l^t  such  is  the  result  of  recording 
the  contract.  Is  clearly  ImpUed  from  the  lan- 
guage of  the  latter  part  of  section  5,  which 
says  what  shaU  be  the  efl^ect  of  his  failure 
to  recOTd  his  contract  It  says  that,  if  be 
fails  to  record  ttie  contract,  the  property 
shall  '1>e  held  liable  for  the  true  value  of 
aU  labor  done,  and  matwial  and  machinery 
furnished  thereto,  ivlM  to  such  recording; 
although  the  same  may  exceed,  in  the  aggre- 
gate, the  mice  Bttpulated  In  Uie  contract  be- 
tween the  owner  and  the  contractor."  Note 
the  words;  "intor  to  such  recording."  Most 
not  the  converse  of  this  be  trae?  If  his 
proper^  is  made  liable  because  of  his  fail- 
ure to  record  his  contract.  Is  it  not  clear 
that  the  Leglslatore  Intended  that  the  re> 
oordliv  should  have  the  effect  to  reUeve  It  of 
llablUty;  and  more  espedally  so,  when  the 
act  expressly  says  the  owner  may  thns  limit 
his  liability  so  that  the  amount  for  which 
the  pr«^>ert7 1>  liable  shaU  not  eoraeed,  in  the 
aoffregat^,  the  amount  stipulated  in  the  oon- 
tract  What  effect  diould  be  given  to  tbe 
language  of  section  S,  via. ;  *Wo  payment  by 
the  owner 'or  his  agent,  to  a  contractor, 
ShaU  atfeet  or  Impair  the  Uen  of  k  labwer,  or 
matttlalnan,  provided  for  in  seeUon  three 
of  this  chapter.**  rEo  give  it  fttU  effect  ea 
if  it  stood  alone,  would  nullify  the  provision 
for  Uniting  the  owner's  ttaUUty,  and  would 
prevent  him  from  carrying  out  his  contract 
with  the  principal  oontiactor.  Bat  aU  puts 
of  the  act  must  be  given  some  effect  and 
aU  made  to  hammilssb  if  posstbloh  H«m 
the  ^fect  of  that  provision  mast  be  United. 
To  what  extent?  Tbe  <^flnion  Units  Its  m>- 
pUoatlon  to  payments  made  to  the  principal 
contractor,  after  the  materialman  or  laborer 
has  begun  to  furnish  material  or  perform  la- 
bor, notwithstanding  the  owner  has  recorded 
his  contract  before  that  time,  and  gives  no- 
effect  to  the  recordation  as  a  notice  to  the 
Uen  claimants.  Bat  the  statute  says  that 
If  he  fails  to  record  his  contract,  he  shaU 
only  be  Uatde  for  what  has  been  done  Prior 
to  tbe  recording  of  the  contrut  To  ny 
mind,  that  means  that  if  the  own«  records 
his  contract  before  anything  is  done  or  fur- 
nished, his  property  is  not  liable,  unless  be 
has  received  the  written  notice  which  sec- 
tion 8  provides  may  be  glvm  bin  by  tbe 
laborer  or  materialman,  before  be  has  be- 
gun work  or  famished  naterlaL  Hence,  I 
think,  the  words,  "No  payment  by  the  own- 
er," etc.,  should  be  construed  to  mean,  no 
payment  made  by  tbe  owner  to  the  principal 
contractor,  before  bis  contract  shall  have 
been  recorded,  shall  Impair  the  Uen  of  a 
laborer  or  materialman  provided  for  in  sec*- 
tion  3  of  this  chaptei^  ^^^]^ 
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Tbe  constroctton  placed  qpon  that  clause 
of  the  statute  by  the  oplslon  Imposes  upon 
the  owner  the  burdensome  duty  of  ascertain- 
ing that  every  materialman  and  laborer  is 
paid  the  full  amount  due  him  for  material  or 
labor,  before  he  can  safely  make  a  payment 
to  the  ptindpal  contractor  according  to  the 
terms  of  his  contract  It  will  place  upon 
him  the  burden  of  giving  personal  oversight 
to  the  construction  of  his  building,  to  ascer- 
tain who  is  doing  labor  upon  it,  and,  If  pos- 
sible, who  is  furnishing  material  to  be  used 
in  its  construction,  the  very  thing  which,  as 
It  appears  to  me,  the  making  and  recording 
of  bis  contract  was  designed  t6  relieve  him 
of.  I  think  the  recordation  of  the  contract 
is  designed  to  be  constructive  notice  to  every 
materialman  and  laborer,  who  thereafter  be- 
comes interested,  both  as  to  the  price  for 
which  the  contractor  has  agreed  to  build  tbe 
house  and  the  amounts  and  times  when  he 
is  to  recdve  his  payments.  And,  having  such 
notice,  they  must  assume  that  the  owner 
will  comply  with  his  contract  and  make  pay- 
ments when  they  become  due;  and.  In  order 
that  their  liens  shall  attach  to  and  bind  such 
payments,  they  must  give  to  the  owner  the 
written  notice,  provided  for  In  section  8, 
that  they  will  look,  to  him  for  pay.  It  seems 
to  me  that  this  construction  is  not  only  con- 
sistent with  the  language  of  the  statute,  but 
is  much  more  reasonable  and  practical  than 
the  one  given  in  the  opinion,  and  will  oper- 
ate justly  upon  all  persons  Interested.  If 
the  owner  is  to  be  held  liable,  notwithstand- 
ing the  recording  of  his  contract,  (or  all 
labor  and  material  done  and  furnished  after 
the  recording  of  it,  he  is  in  a  position  where 
he  ia  liable  to  be  Imposed  upon,  if  the  princi- 
pal contractor  happens  to  be  a  dishonest 
man.  The  contractor  usually  buys  his  mate- 
rial from  many  different  persons,  located  in 
different  parts  of  the  country,  and  the  owner 
must  get  his  information  from  him  on  whose 
order  they  were  furnished.  And  If  he  falls 
to  give  him  correct  Information,  and  the 
owner  should  make  payment  to  the  contrac- 
tor, he  would,  nevertheless,  be  liable  to  the 
materialman  according  to  the  opinion,  even 
though  he  had  recorded  his  contract  By  the 
law  of  1S8T,  which  did  not  provide  for  re- 
cording the  contract,  the  owner  could  pay 
to  the  contractor,  and  thereby  cut  off  the 
liens  of  the  materialmen  and  laborers,  pro 
tanto,  unless  he  had  received  written  notice 
that  he  would  be  looked  to  for  payment  1 
think  the  clause  In  question  was  designed  to 
prevent  a  payment  to  the  prlndpal  contrac- 
tor from  having  that  effect  only  In  case  the 
contract  was  not  recorded. 

The  contract  in  this  case  was  recorded  be- 
fore any  material  was  furnished  or  work 
done;  there  is  no  evidence  that  the  trustees 
were  notified  In  writing  by  any  of  the  lien 
dalmanta  that  tbar  woaJA  bt  looked  to  Cor 


pay  before  they  did  work  or  furnished  Bfa- 
terial;  the  decree  shows  that  the  property 
Is  made  liable  for  several  thousand  dollars 
more  than  the  contract  price;  and,  for  the 
foregoing  reasons,  X  think  the  decree  should 
have  been  reversed. 

POETENBARGER,  J.  (concurring.  I  con- 
cur In  the  conclusion  in  this  case,  but  not 
in  the  construction  of  the  statute  adopted 
by  my  Associates.  Under  the  mlee  of  Inter- 
pretation, a  slight  and  unnecessary  implica- 
tion raised  from  certain  terms  used  In  sec- 
tion 6  of  the  statute  cannot  be  permitted  to 
limit  cut  down,  or  destroy  the  positive  terms 
of  section  S,  giving  the  laborer  and  material- 
man liens  for  their  labor  and  materials,  su- 
perior to  that  of  the  principal  contractor, 
and  of  section  6  itself,  saying  no  payment  to 
a  contractor  shall  impair  those  liens. 

No  extensive  argument  in  support  of  this 
pMltion  is  offered  here,  because  It  rests  up- 
on the  plain  letter  of  the  statute,  entirely  ac- 
cordant with  its  sidrit  Since  the  terms 
thereof  contravene  no  constitutional  provi- 
sion nor  settled  policy  or  system  of  law  per- 
taining to  a  different  subject  there  Is  no 
basis  for  an  assumption  or  presumption  of 
l^islative  intent  to  except  anything  there- 
from by  Implication,  as  is  sometimes  the  case. 
To  effect  an  exception  by  an  Implication  aris- 
ing from  the  terms  of  the  statute  itself,  not 
from  presumption  founded  upon  a  constitu- 
tional limitation  or  an  established  prindple 
of  public  policy,  the  implication  must  be  a 
necessary,  not  a  mere  probable  or  possible, 
one.  The  court  here  limits  and  restrains  the 
express  terms  of  sections  3  and  6  of  the 
statute  by  a  clearly  unnecessary  and  barely 
probable  or  possible  implication. 

I  must  dissent  from  another  proposition 
asserted  by  the  opinion.  Section  8  gives  no 
lien  to  a  subcontractor  as  such.  He  has  a 
lien  only  for  labor,  materials,  or  machinery 
furnished  by  him,  and  none  for  any  share  In 
the  prlndpal  contractor's  profit  The  first 
proposition  asserted  by  my  Associates  will 
permit  the  owner  and  prindpal  contractor, 
by  the  terms  and  provisions  of  their  recorded 
contract,  to  defeat  claims  of  laborers  and 
materialmen,  and  the  second  will  permit  the 
same  thing  to  be  done  by  transactions  be- 
tween the  prlndpal  contractor  and  the  sub- 
contractor, contrary  to  the  manifest  purpose 
and  spirit  of  the  statute  as  well  as  its  letter. 

Properly  applied,  tbe  statute  may  be  more 
onerous  and  burdensome  upon  owners  and 
prindpal  contractors  than  due  protection  to 
the  rights  of  laborers  and  materialmen  re- 
quires, but  that  does  not  Justify  any  modifi- 
cation by  the  courts.  It  is  a  question  of 
policy  or  expediency  for  the  Legislature 
NottUng  will  bring  about  the  repeal  of  a 
bad  law  more  quickly  or  eflectoaUy  tluui 
rigid  enfOtoemeot  OtetwL 
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(W.Va. 


(72  W.  Ta.  S80 

TUBNBR  et  aL  T.  HINCHMAN  et  aL 

(Snpreme  Goart  of  Appeals  of  West  Virginia. 
D«c.  19,  1912.  Reheailiig  Deniea 
Jose  80,  1918.) 

(SyUabuM  by  the  Couri.} 

1.  Dbbdb  (S  196*)  — ExaounoiT— TJudcb  In- 

TLUBNCE. 

When  a  deed  U  made  by  a  man  88  yean  of 
age,  long  saffering  from  painful  diseaae,  feeble 
in  body  and  mind  from  age  and  disease,  which 
deed  converB  all  his  landB,  of  great  value,  to 
two  sons,  in  whom  he  reposed  confidence,  who 
transacted  his  basioess,  and  resided  close  to 
him,  the  deed  drawn  by  one  of  the  sodb  at  his 
own  home,  not  in  the  presence  of  the  father, 
executed  in  the  presence  of  the  two  sons,  In 
the  absence  of  four  daughters  living  at  a  dis- 
tance, the  deed  not  read  or  explained  to  the 
father,  the  sons  having  had  a  private  inter- 
view with  him  the  day  before,  which  deed  con- 
veys to  the  sons  all  the  father's  land,  of  great 
value,  whereas  the  daughters  are  to  be  paid 
money  Car  less  than  the  value  of  the  land.  He 
had  often  expressed  an  intent  to  bestow  his 
land  eqaally  upon  all  his  children.  At  the  date 
of  the  deed  one  of  the  sons  held  a  deed  for  all 
his  father's  land.  The  father,  within  a  few 
months  before  and  after  the  deed  to  the  two 
sons,  made  wills  and  deeds  inconsistent  with 
the  deeds  to  the  two  sons,  as  If  he  stUl  owned 
the  land.  These  drcnmstances  make  a  strong 
prima  facie  case  of  nndue  Influence,  and  caO 
for  clear  evidence  of  fair  dealing  on  the  part  of 
the  sons. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  587-593,  649;  Dec.  Dig.  {  196.*] 

2.  Deeds  (J  211*)— TJndije  Iniluencb— Suf- 
nciENCT  OF  Evidence. 

The  facts  and  oircumstances  of  this  case 
establish  undue  influence  upon  the  grantor  In 
the  procurement  of  a  deed  conveying  land. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  637-647;  Dec  Dig.  g  211.*] 

Williams  and  Robinson,  JJ^  dissenting. 

Appeal   from  Circuit  Court,  Kanawha 

County. 

Bin  by  Wllliani  Tamo'  and  others  against 
JoB^ta  W.  Hlncbman  and  others.  From 
jvdgmeDt  for  defendants,  plaintiffs  appeal. 
Revised  and  remanded. 

Vinson  &  Thompson  and  T.  J.  Bryan,  all 
of  Huntington,  for  appellants.  J.  S.  Miller, 
C.  H.  Hudson,  and  Ellison  &  England,  all  of 
Logan,  and  Geo.  J.  McComas,  of  Huntington, 
for  appellees. 

BRANNON,  P.  B7  a  deed  dated  May  29, 
1006,  James  H.  Hlncbman  conveyed  to  his 
two  sons,  George  R.  HInfTiiman  and  Joseph 
W.  Hlnphman,  flre  tracts  of  land  In  Logan 
county  aggregating  1,162  acres.  TtAs  la  a 
suit  brought  by  other  dilldren  of  James  H. 
Hlncbman  to  annul  and  set  atide  the  deed  on 
the  grounds  that  James  H.  Hlnidiman  waa 
mentally  Incompetoit  to  make  It,  end  that  his 
sons  obtained  it  by  undue  influence  upon  their 
father.  The  case  resulted  In  a  decree  dis- 
missing the  suit,  from  which  WlUlam  Turner 
and  wife  and  other  parties  have  appealed. 

The  evldoice  In  the  case  Is  from  many  wit- 
nesses on  both  Bides.   It  Is  useless  to  redte 


It  We  have  come  to  the  concluslcm,  from 
the  evidence  and  drcnmstances  of  the  caati, 
that  James  H.  Hlncbman  was  mentally  in- 
competent to  make  the  deed,  from  weakness 
of  mind  and  undue  Influence  exerted  upon 
bim  by  his  sons,  leaving  his  mind  not  free. 

[1,2]  Opinion  evidence  Is  given  on  both 
ddes  to  show  that  he  was  competent  and  In- 
competent. Perhaps  we  may  say  that  this 
oral  evidence  of  incapacity  is  stronger  than 
that  of  his  capacity,  because  comli^  from 
persona  who  were  with  Hlncbman  more  than 
those  asserting  his  capacity  and  better  able 
to  Judge.  But  we  test  the  case  more  by  the 
circumstances,  and  when  we  add  to  those 
circumstances,  beyond  dispute  the  oral  evi- 
dence of  incompetency,  we  think  such  oral 
evidence  has  great  weight,  taken  along  with 
such  drcnmstances.  James  H.  Hlncbman 
when  he  made  that  deed  had  attained  the 
great  age  of  88  years.  He  was  then,  and 
for  some  tiUne  before  had  be^,  affilcted  with 
chronic  diarrhoea,  angina  pectoris,  and  senile 
infirmities.  He  was  confined  to  his  bed  most 
of  the  time,  for  several  years  not  going  out. 
Hie  acts  tondilng  his  valuable  estate  were 
utterly  incondstent  with  each  other,  and 
tend  to  show  that  he  really  Old  not  know 
bis  estate  or  its  value,  and  had  no  fixed  ideas 
as  to  the  object  of  his  bounty.  He  had  left 
six  children,  the  two  sons  to  whom  the  deed 
In  question  was  made  and  four  daughters. 
See  bow  unreasonable  and  Inconsistent  were 
his  acts  as  to  his  land.  By  a  deed  the  19th 
of  March,  1904,  he  conveyed  all  these  lands 
to  one  son,  George  R.  Hlnchman.  Though  not 
the  owner  of  the  land  after  that  deed,  yet  he 
made  a  will  on  the  30th  of  August,  1904,  at 
the  Instance  of  Joseph  Hlnchman,  saying  that 
be  understood  that  a  deed  was  on  record  pur- 
porting to  be  signed  by  him,  conveying  to 
George  R.  Hlnchman  said  land,  and  reciting 
that  at  the  date  of  the  deed  be  was  sick  and 
unable  to  transact  business  of  any  character 
on  the  account  of  111  health  and  age,  and  say- 
ing that  George  Hlnchman  that  day  prepared 
and  brought  It  to  him  in  the  nighttime^  and 
without  reading  It  Insisted  on  bis  father  exe- 
cuting it,  and  had  paid  nothli^  and  had 
thereto  obtained  from  him,  against  the  in- 
ter^t  of  his  other  children,  and  without  Just 
reason  to  do  so,  all  the  real  estate  owned 
by  him ;  and  saying  tliat  it  was  not  his  pur- 
pose to  discriminate  against  his  otbw  diil- 
dren  and  take  from  them  an  equal  share  of 
his  estate  in  favor  of  George  Hlnchman:  and 
saying  that  George  had  obtained  the  deed  by 
mlstepresentatl<Hi,  undue  influence  and  im- 
proper conduct,  and  that  he  (the  fatbe^  da- 
slred  to  annul  it,  and  to  give  all  Ua  diildren 
equal  shares;  and  by  said  wlU  he  devised 
said  land  equally  among  his  children.  James 
H.  Hlnchman  had  been  recorded  of  Logan 
county,  and  had  been  a  member  of  the  House 
of  Delegates  in  days  gone  by,  and  yet  bis 
mind  had  so  far  weakened  that  he  did  not 
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know  tliat  be  conld  not  by  will  cancel  the 
deed  to  bis  son  or  give  tbe  land  to  others. 
The  old  man  aura^t  he  was  still  owner  of 
tbe  land. 

What  hla  next  act?  George  Hinchman 
likely  heard  ot  that  wUL  He  went  to  bis 
■father  with  a  prepared  deed,  and  bad  him 
execute  It  on  the  16th  of  S^tttnber,  1904, 
conveying  the  same  land  by  more  particular 
description,  saying  this  se«md  deed  was  to 
core  any  defect  that  might  exist  in  the  for- 
mer deed  by  reason  of  Tagueneas  of  descrip- 
tion.  The  former  deed  seems  sufficient  in 
this  respect,  and  the  true  reason  likely  was 
to  get  the  father's  confirmation  and  doubly 
bind  him,  and  to  frustrate  and  defeat  the 
will  of  SOth  of  August.  1901.  On  the  stand 
be  said  that  be  got  up  his  deed  to  make 
assurance  doubly  sure.  Be  was  after  the 
naa'B  share.  Now,  on  the  12th  of  S^tember, 
three  days  before  this  conflnnatory  deed,  he 
mote  his  tathtf,  aa  is  not  dmled,  that  he 
lud  iwt  been  fixing  to  come  to  see  Um,  when 
a  dilld  took  sick.  The  letter  went  on  to  say, 
*^  have  that  deed  made  to  yon  all  right,  and 
will  have  It  recorded  today.  I  have  had  it 
wrote  some  tlme^  bat  never  got  a  notary  here, 
BO  Marg  oould  eign  it  I  wiU  be  up  as  soon 
aa  I  can."  XUa  diowa  that  his  father  had 
retiDeeted  a  reotrnv^ance*  and  that  George 
acceded  to  It;  bat  lo,  three  days  later,  this 
reoonveyanoe  toms  out  to  be  one  by  which 
tb»  old  deed  to  George  is  approved  and  re- 
flxecated  by  his  tether.  This  goes  to  show, 
not  only  undue  Influence  and  ftand,  but 
weakness  of  mind  of  the  fattier.  If  compe- 
teat,  why  would  he  consent  to  a  deed  con- 
flmdng  a  deed  wlUch  he  had  asked  to  be 
revoked? 

What  the  next  act?  In  October,  1904, 
James  H.  Hlnchmari  brought  a  suit  against 
George  Hinchman  to  cancel  the  two  deeds 
which  James  H.  fflnchman  had  made  to  him, 
alleging  in  his  bill  that  George  R.  Hinchman 
bad  advised  him  to  convey  bis  land  to  blm 
so  that  It  could  be  better  divided  among  his 
children,  and  promising  to  hold  It  for  them 
all,  and  that  he  came  with  the  deed  of  the 
15tb  of  September  at  night,  when  the  old  man 
was  sick  in  bed.  and  that  he  executed  the 
deed,  being  at  tbe  time  so  tAA  and  feeble 
that  he  could  not  understand  it,  and  that  it 
was  procured  by  fraud  and  mlsrepresenta- 
tiwL  He  allied  that  he  vranted  aU  children 
to  share,  and  that  George  had  promised  to 
reconvey,  as  he  could  not  make  a  division 
between  the  children,  and  that  he  (the  father) 
thongbt  he  was  only  getting  back  bis  land  by 
this  deed.  This  is  v^  likely.  He  made  his 
son  Joseph  hla  attorney  In  fact  to  attend  to 
all  Us  buslueas,  and  Joseph  was  active  in 
the  prosecution  of  this  salt  by  jsodndng  wit- 
iirmnns  and  taking  other  st^  in  it  As  wlt- 
nen  the  (M  man  swor^  in  a  dopoaitlon-iik 
Oiat  fluJt  as  to  tbe  September  deed,  that  he 
tbooght  it  gave  him  his  land  back,  as  George 
had  promised.  ▲  eompromlBe  waa  made  of 


that  suit  and  it  was  dismissed.  It  seems 
clear  that  by  the  compromise  tbe  land  was 
to  be  conveyed  back  to  James  H.  Hinchman 
and  divided  between  the  six  children  equally. 
By  deed  dated  tbe  28th  of  May.  1905.  George 
R.  Hinchman  conveyed  the  land  back  to  his 
father,  and  by  deed  of  the  same  date  the 
father  conveyed  the  same  land  to  his  two 
sons.  George  and  Joseph  Hinctunan,  the  deed 
in  controversy  in  this  case.  On  June  23, 
1905,  the  father,  James  H.  Hindiman.  made 
a  will  by  which  be  confirmed  tbe  deed  which 
he  bad  made  to  George  and  Joseph  Hinch- 
man of  tbe  29th  of  Blay,  1905.  If  that  deed 
was  good,  why  this  will?  Did  the  sons  fear 
as  to  its  validity,  and  desire  their  father  to 
confirm  it  by  will?  The  old  man  seems  to 
have  thought  that  be  still  owned  the  land 
and  could  devise  It  A  little  later  on,  on  the 
27th  of  July,  1906,  James  H.  Hinchman  made 
another  will,  which  was  probated.  This 
will  states  that  certain  litigation  between 
James  H.  Hinchman  and  George  R.  Hinch- 
man bad  been  compromised,  and  that  the 
compromise  was  not  carried  out  according  to 
the  agreement,  and  that  it  bad  come  to  his 
knowledge  that  a  deed  was  on  record  pur- 
porting to  have  been  made  by  blm.  James  H. 
Hinchman,  on  the  29th  of  May.  1905,  convey- 
ing all  his  real  estate  to  Joseph  W.  Hinch- 
man and  George  B.  Hlnt^iman,  and  that  said 
deed  was  contrary  to  bis  wishes,  because  he 
desired  a  fair  division  made  of  all  his  proi>* 
erty  between  all  his  heirs.  This  will  th^ 
repudiated  and  rescinded  the  deed  of  May  29. 
1905,  as  being  no  act  of  the  testator.  The 
will  further  recites  that  it  bad  come  to  the 
knowledge  of  the  testator  that  a  will  was 
in  existence  purporting  to  be  made  by  him. 
conveying  all  his  real  estate  to  Joseph  W. 
Hinchman  and  George  R.  Hinchman,  and 
stating  this  was  contrary  to  his  wishes.  By 
tbe  will  of  27tb  of  Ju^  he  devises  all  his 
land  eQually  among  all  his  living  children 
and  tbe  children  of  one  dead.  The  old  man 
seemed  not  to  comprehend  that  he  did  not 
own  the  land;  he  seemed  to  think  he  could 
yet  give  It  to  his  children  impartially  by 
wUL 

Now  may  we  not  say  that  these  acts  of 
James  H.  Hinchman,  making  inconsistent  dis- 
posal of  this  land,  giving  by  one  act  to 
George  R.  Hinchman,  by  another  to  his  two 
sons,  by  andther  to  bis  children  equally — six 
of  these  inconsistent  acta  within  16  months — 
show  that  he  was  incompetoit?  He  does  and 
undoes.  These  drcumstances  are  strong  to 
show  that  the  old  man  was  in  second  <dilld- 
hood.  ^  He  was  broken  by  age  and  disease 
and  BUffierlng.  He  was  a  mental  wreCk.  He 
was  plastic  clay  in  tbe  potter's  hand.  We  can 
the  more  tnily  say  this  when  we  reflect  that 
he  did  not  writo  one  ot  these  papers,  but 
th^  wwe  brought  to  him  by  Interested  par- 
tlea.  It  does  not -appear  that  be  suggested 
or  drew  up  or  originated  any  of  Uiese  incon- 
sistent papera  it  does  not  appear^  that  hg 
manifested  any  desire  act^ttbe  dUporit^^C 
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Ids  propearty  ottier  than  a  heartfelt  desire 
that  all  bla  children  ihotild  share  equally. 
That  was  bla  only  ruling  purpoHe-  Those 
Inconslfltent  papers  go  to  show  that  James 
H.  Hlnehman  In  the  dotage  of  age  and  weak- 
ness of  body  would  yield  to  any  child  that 
would  solicit  his  action.  He  had  no  force  of 
will  to  reelst.  If  not  so,  why  wonid  he  yield 
to  first  one,  then  another?  ^e  rery  fact  that 
he  was  once  a  man  of  Intellect  lends  atrength 
to  the  statement  that  he  was  later  an  Im- 
becile; for  it  be  had  not  lost  all  his  natural 
business  capacity,  we  would  not  find  him 
making  such  inconsistent  papers,  such  dispo- 
sition of  his  property.  No  man  in  his  senses 
wdnld  do  this.  TblB  charge  of  Incompetency 
is  sustained  by  the  shocking  Injustice  to  his 
datwhters  from  the  deed  involved  In  this 
suit.  The  land  was  about  1,800  acres  In  a 
fine  coal  re^n  in  Logan  county,  worth 
anywhm  from  $30,000  to  $S0,000.  The 
four  daughters  had  never  received  anything 
from  their  father.  That  deed  gave  each  of 
them  only  $1,500.  The  sons  got  the  lion's 
share.  Can  we  think  that  a  man  who  had 
held  a  responsible  position,  and  of  good  char- 
acter and  prlndple,  who  la  shown  to  have 
had  strong  love  for  his  children,  would  thus 
make  rich  men  of  two  sons  and  give  his 
dan^ters  pittance? 

Any  one  reading  a  depodtSon  given  by 
James  H.  Hinchman  a  few  months  before 
the  date  of  the  deed  must  be  struck  with  the 
fact  that  be  was  of  very  feeble  mind.  I  can- 
not give  the  details  of  that  deposition,  but  it 
shows  great  feebleaesa  of  mind.  So  much 
as  to  the  want  of  capacity  of  James  H.  Hinch- 
man to  make  tbe  deed.  Aa  to  Jos^h  W. 
Bincbman,  he  was  an  aetlTe  prosecutor  of 
that  snlt,  in  the  name  of  bis  father,  to  set 
aside  the  two  deeds  made  by  hla  father  to 
George  B.  BOnchmaii,  based  on  the  charge  of 
mental  weakness  of  bis  father.  By  letters  to 
his  rifiters  be  called  upon  them  to  ^ht 
George  R.  Hinchman  In  tike  suit  to  set  aside 
those  deeds.  In  letters  to  his  sisters  be  did 
this,  and  daiotmced  his  brother  as  guilty  of 
frand,  eaUlng  him  a  -meak  tblet"  He  said 
In  one  letter  that  bis  fatho:  was  "bnt  a  poor 
old  feeble  thing ;  be  Is  ft  mental  and  physical 
rede  &  the  man  that  wonld  dare  to  take  ad- 
vantage of  him  how  could  I  call  him  my 
brotiier.'*  In  a  letter  abont  the  snlt  of  his 
father  against  George  B.  Hinchman  be  said: 
"I  have  got  pap  fully  awakened,  but  be  Is  Joat 
like  a  Uttle  child,  perfectly  Inactive^  forget- 
ful, and  IndilCerent  Have  to  tell  him  again 
to  day  what  I  told  him  day  before  yesterday." 
He  told  several  persons  that  owing  to  age 
and  infirmity  he  was  a  mental  wreck  and 
incapable  of  transacting  any  business  of  im- 
portance, and,  childlike,  could  be  influenced 
to  sign  any  paper,  and  said  he  would  so  state 
on  oath.  Such  was  Joseph's  opinion  as  to 
his  father's  mental  condition.  So  much  as 
to  the  question  of  capadlr  Of  James  H. 
Hinchman  to  make  the  deed. 
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Now  as  to  nndoe  tnfiaence.  The  two  broth- 
era  were  men  of  mature  age  and  seemed 
astute.  They  lived  within  lees  than  a  mile 
of  thdr  father's  house.  The  old  man  trans- 
acted no  business,  but  left  it  all  to  those 
two  sons,  particularly  to  George  R.  Hinch- 
man. The  daughters  lived  in  another  coun- 
ty. They  and  their  has  bands  seldom  saw 
the  old  man,  bnt  those  two  sons  were  in  al- 
most dally  intercourse  with  their  father: 
George  R.  Hinchman  ent  a  large  amount  of 
timber  from  his  father's  land  and  received 
the  money  therefor,  and  collected  oil  rental, 
and  deposited  the  money  In  hia  own  name  in 
the  bank.  He  did  not  turn  It  over  to  hia 
&ther,  and  only  paid  him  petty  sums  now 
and  then.  When  his  father  sued  him  to  set 
aside  the  two  deeds  above  mentioned,  be  also 
aued  him  In  assumpsit  for  those  moneys, 
clalmli^  some  ${^000.  All  the  evidence  shows 
tbat  the  old  man  had  confidence  In  these 
sons,  committed  all  hla  business  to  them,  and 
that  they  bad  unbounded  influence  over  him. 
They  could  get  him  to  make  any  paper  they 
wished,  as  shown  by  the  inconsistent  papers, 
above  mentioned,  and  other  evidence.  On 
Sunday  May  28th,  George  and  Joseph  Hinch- 
man went  to  th^  father's  borne.  One  of 
them  came  from  Ohio,  to  wfaldi  be  bad  a 
few  weeks  b^ore  moved.  Shortly  befiffs 
tha^  abont  the  5th  of  Hay,  the  two  brothers 
bad  arranged  a  oompromlse  of  the  suits  to 
cancel  the  deed  to  George  Hinchman,  by 
which  compromise  George  was  to  give  up  the 
land,  and  It  was  to  be  divided  equally  among 
the  six  cUldrm.  For  sndi  a  result  JosejA 
Hlndunan  had  beoi  straggling  for  months. 
On  tbat  Sunday  a  private  conference  took 
Idace  between  the  father  and  those  two  sons. 
A  grandson  swears  tbat  one  of  the  sons 
gested  to  blm  that  be  and  his  wife,  then  liv- 
ing with  Jamea  H.  Hinchman,  visit  a  neigh- 
bor and  leave  the  two  atms  with  their  father, 
as  they  bad  some  business  matters  to  talk 
over  with  blm.  The  grandson  and  his  wife 
did  so.  The  two  sons  and  their  fiitber  had 
that  conference  to  themselves.  What  did 
they  say  to  the  old  man?  We  do  not  know. 
Did  they  tell  him  tbat  on  the  next  day  the 
compromise  would  be  carried  out  and  thus 
misrepresent  the  character  of  the  deed  which 
the  old  man  made  next  day?  Did  they  teU 
blm  that  he  was  to  get  back  hla  land  and 
make  a  deed  of  equal  diviaion  among  all  the 
children?  Or  did  they  overween  him  to  con- 
sent to  the  deed  of  the  next  day,  giving  all 
hla  lai^  estate  to  the  two  sons.  That  se* 
cret  conference  speaks  strongly  in  this  case. 
It  was  on  Sunday.  The  case  was  pressing. 
It  la  not  without  force  to  remark  that  George 
and  Joseph  seemed  afraid  to  aay  whether 
they  were  there  together.  They  say  that 
they  cannot  say  as  to  this.  Strange!  But 
there  they  wer&  George  had  a  deed  for 
all  the  land.  The  old  man  says  George  made 
a  proposition.  What?  There  he  was,  hav- 
ing all  the  land  In  ^ti^B^^K^t^L^ 
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celred  It  In  tnut  to  dlrUe  among  all  the 
ctilldren.  Perhaps  he  said  to  his  father,  "If 
yon  will  deed  the  land  to  me  and  Joseph,  I 
will  surrender  the  land  to  yon."  He  had 
the  land  In  Ms  band  as  a  weapon  of  coercion. 
B^th  brothers  may  have  used  It  as  a  club  to 
compel  such  deed.  The  old  weak  man,  thus 
coerced,  was  in  vlncolla,  moved  by  undue  in- 
fluence: 

We  do  not  deny  the  role  of  Delaplain  t. 
Orubb,  44  W.  Va.  012,  80  S.  BL  201,  67  Am. 
St.  Bep.  788k  that  a  man  la  primed  to  be 
able  to  make  a  deed;  we  do  not  say  that 
mnchman  was  Incompetent  to  make  a  free 
and  TOluntary  deed,  but,  old  and  weak  as 
be  was,  he  waa  not  free  under  the  drcum- 
stanoe  that  George  had  his  land  and  could 
dictate  terms  of  surrender.  Anyhow,  the 
next  day  is  bom  a  deed  by  which  the  old 
man  glTes  all  his  land,  worth  from  $30,000 
to  $50,000  then,  and  prospectlTely  more,  to 
his  two  aonsL  Joseph  Hlnchman,  who  had 
been  wilting  to  hla  sisters  that  be  was  fight- 
ing for  equal  division,  suddenly  deserts  them, 
and  becomes  owner  of  half  himself  and  con- 
eedes  the  othor  bait  to  bla  late  antagonist 
Sudden  change  this  desertion  of  his  allies. 
What  la  the  reasonable  explanation?  Con- 
federacy and  combination  between  the  two 
brothers  to  wrong  the  sisters,  and  d^eat 
tbeir  £aUier*8  cbulsbed  object,  equality  be- 
.tween  the  children  of  his  loins.  What  did 
the  aged  man  think  the  deed  meant?  Joseidi 
bad  been  made  by  him,  by  power  of  attor- 
ney, bis  agent  to  transact  bis  buslneos.  Jo- 
seph bad  been  fighting  George  to  cancel  the 
deed.  They  compromised.  The  fath^ 
tbougbt  they  had  made  peace;  that  Joseph 
bad  sacceeded  in  regaining  his  land.  What 
more  reasonable  than  to  say  that  he  thought 
be  was  getting  back  bis  land,  and  distribut- 
ing it  after  his  death  among  all  his  chil- 
dren? How  could  he  think  that  Joseph, 
whom  he  had  chosen  to  fight  for  his  chil- 
dren, was  doing  anything  else?  Why  did  the 
compromise  perish  so  soon?  It  perished,  as 
in  thousands  of  instances,  at  the  bidding  of 
gain.  Who  believes,  knowing  that,  the  fa- 
ther who  wanted  equality  would  so  suddenly 
change  and  sedately  cnt  off  his  daughters? 
In  a  will  made  In  less  than  two  months  be- 
fore his  death,  when  he  was  nearlng  Its 
portal,  he  denounced  that  deed,  declaring 
that  it  was  contrary  to  his  wl^  tried  to 
carry  out  that  wish  by  devise  equal  among 
all  bis  children.  Anybody  reading  this  case 
must  realize  more  clearly  than  I  can  ex- 
press It,  that  the  deed  of  May  20,  1906,  is  the 
child  of  undue  influence  and  fraud  upon  an 
old  dying  father.  See  the  Injustice  It  has 
done  am<»ig  childrra  having  equal  claims. 
George  Hlnchman  had  received  thoosands  of 
dollars  from  his  father's  money  for  timber 
and  oil  rental,  tor  which  he  never  accounted. 
He  and  Us  brother  get  $12,000  eadi,  lll^y 
much  mor^  In  land.  The  iisters  get  $1,500 
ea<A,  and  oat  of  Uda  tba  bard  dead  mates 


them  deduct  certain  costs.  The  bojn  Indeed 
get  the  lion's  share.  We  know  that  George 
R.  Hlnchman  Importuned  bis  father  to  make 
a  conveyance,  as  he  told  his  father  that  if 
he  Intended  to  give  him  anything  be  wanted 
it  at  once,  as  life  was  uncertain.  This  de- 
mand resulted  In  the  deed  of  March  19,  1004, 
giving  George  all  the  land.  He  had  his  aim 
set  all  the  time  to  secure  the  lion's  share. 

I  might  detail  other  cl^rcmnstances  against 
this  deed,  but  It  is  oselesa  "We  admit  that 
if  a  party  is  capable,  his  wish  is  law,  but 
there  is  no  fixed  rule;  each  case  must  stand 
on  Its  own  foots,  and  the  facts  In  one  case 
rarely  govern  another,"  says  Oreer  t.  Grew, . 
0  Orat  (Va.)  880.  There  It  Is  laid  down  as 
a  >nile  that:  ''Although  the  grantor  or  testa- 
tor may  labor  under  no  legal  incapacity  to 
do  a  vaUd  act  or  make  a  contract,  yet  if  tbe 
whole  transaction,  taken  together  with  all 
the  facts,  mental  weakness  being  one  of 
them,  shows  that  the  particular  act  was  not 
attended  with  the  consent  of  his  will  and 
understanding.  It  Is  .void." 

I  find  In  Minor  <m  Real  Property,  }  1104, 
the  fi^wlng  In  ««specta  to  nnjnat  acts:  "This 
class  comprehends  cases  where  advantage 
baa  been  taken  of  the  mental  weakness;  or 
of  tbe  necessities  or  actual  condition  of  one 
of  the  contracting  parties,  putting  him  under 
the  power  of  the  other;  or  of  nndne  Influence 
arising  out  of  tbe  nature  of  the  social  re- 
lation In  which  the  parties  stand  to  each 
other;  or  of  bnslnass  relations  incomdstwt, 
for  the  time  being,  with  the  transaction  in 
question.  Weakness  of  mind  alone,  where 
tikeie  la  a  1^1  capacity  for  business,  does 
not  Invalidate  an  Instrnmoit;  bat  if  con- 
nected with  any  drcnmstances  of  surprise, 
inadequate  consideration,  undue  influence,  or 
the  like,  it  affords  strong  and,  in  general, 
satisfactory  proof  of  frand.  The  question 
always  Is  whether  the  party  baa  yielded  an 
Intelligent  and  willing  consent  to  the  trans- 
action; and  if  it  appear,  considering  all  the 
facts — ^mental  weakness  being  one — that  such 
consent  is  wanting,  tbe  act  la  void."  Sam- 
uel V.  Marshall,  3  Leigh  (Va.)  567,  lays  down 
this  principle,  namely:  "A  person,  reduced 
to  a  state  of  mental  Imbecility  by  habitual 
intoxication,  makes  a  voluntary  and  Irrevo- 
cable deed  of  gift  of  his  whole  estate,  to  a 
cousin  german,  to  the  disherison  of  hla 
half-slsterB,  reserving  the  use  to  the  donor 
for  life,  without  any  reasonable  motive  as- 
signed for  such  an  actf  held  fraud  and  im- 
poslUrai  may  be  inferred  from  tbe  circum- 
stances, and  from  the  very  nature  of  the  con- 
tract; and  this  deed  of  gift  la  fraudulent 
and  void." 

Haitman  v.  Strickle-,  82  Ya.  288,  tells 
us  that  when  a  will  of  an  oM  man  differs 
from  his  previously  expressed  intention,  and, 
in  favor  of  those  standing  in  relation  of  con- 
fidence, it  raises  a  violent  presompUon  of 
fraud  and  undue  influence,  whicb-must  bei 
overcome  by  satlafiictory  [fiefiasan^jLjlQljidS  LC 
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ed  in  VUtelaw  t.  Simms,  90  Va.  688,  19  S. 
E.  118w 

TUB  deed  was  prepared  by  Josepb  Hinch- 
man  at  liia  own  borne,  not  at  Ue  father's 
bome^  not  In  his  presence.  It  was  not  read 
to  him.  Tbese  are  important  fiicta.  The 
deed  was  banded  to  him  while  In  or  sitting 
on  taJs  bed.  He  was  nearly  blind.  When 
asked  if  he  nndrastood  It  be  runariced,  "We 
have  talked  It  orer.**  Bnt  what  tbe  talk 
6t  tbe  day  before  was  we  do  not  know.  Per; 
haps  be  was  told  he  was  getting  back  his 
land,  or  making  a  divisl<m.  of  it  among  bla 
children.  Tbe  notary  who  took  his  acknowl- 
edgment Is  dear  that  tbe  deed  was  not  read 
to  tbe  old  man,  but  be  had  it  in  tals  hand  as 
If  reading  it  A  pbysldan  swears  that  be 
knew  the  old  man  coold  not  read  welL  May 
we  not  ask.  Why  was  not  so  important  a 
deed  read  and  explained  to  tbe  tnSl  old 
man? 

Tbe  fact  that  tbb  execution  of  a  wUl  was 
kept  secret  from  some  of  tbe  children  Is 
often  entitled  to  great  consideration  In  con- 
nection wltb  eTldence  tending  to  show  nndae 
Influence.  "Tbns,  where  a  testatrix  was  old 
and  feeble,  with  a  mind  so  impaired  that 
she  was  easily  Influenced  by  those  possesdng 
her  confidence.  •  *  •  and  her  will  was 
executed  In  the  preBence  of  one  of  her  chil- 
dren, who  was  greatly  benefited  by  It,  the 
court  regarded  tbe  secrecy  of  Its  execution 
as  a  drcumstance  tending  to  establisb  un- 
due infiuence."  31  Am.  St.  Bep.  684.  There 
we  also  see  that  when  it  is  alleged  tbat  tbe 
Instrument  was  procured  by  undue  Influence, 
or  was  made  while  its  maker  was  not  of  dis- 
posing mind,  the  fact  tbat  its  provisions 
are  not  In  harmony  wltb  a  free  and  rational 
mind  must  always  lend  probability  to  the 
chaise.  It  may  happen,  too,  that  the  evi- 
dence discloses  what  were  the  affections  and 
wishes  of  the  testator  but  a  short  time  be- 
fore, and  nothing  has  occurred  to  change 
them,  and  the  act  is  variant  from  them,  the 
change  must  be  explained;  else  It  will  show 
tbat  his  act  was  not  that  of  a  free  and  dis- 
posing mind.  We  know  the  old  man's  cher- 
ished intent  of  equality  among  his  children. 
We  see  nothing  to  make  him  change  it,  ex- 
cept the  pressure  of  bis  two  sons  to  grasp  tbe 
lion's  share.  Why  should  they  get  all? 

In  Leonard  v.  Burtle,  226  III.  422,  80  N.  E. 
992,  the  syllabus  is  as  follows:  "Proof  that 
the  testatrix,  who  was  old  and  feeble,  re- 
posed great  confidence  in  her  son,  who  acted 
as  her  agent,  and  that  tbe  latter  procured 
bis  attorney  to  draw  the  will,  and  that  tbe 
son  and  the  attorney  were  alone  with  testa- 
trix at  tbe  drawing  and  execution  of  tbe  will, 
which  made  the  son  practically  tbe  only  ben- 
eficiary of  a  large  estate,  whereas  the  other 
children  and  grandchildren  were  given  but 
small  amounts,  establishes  prima  facie  the 
disrge  of  undue  influence  by  the  son." 

I  quote  from  1  Underbill  on  Wills,  107,  tbe 
following:  "Thus  if  tbe  testator  is  an  old 
and  feeble  man,  unable  to  devote  his  attenr 


Uaa  to  tbe  active  managanent  of  bis  estate, 
and  if  he  liad  for  snne  time  prior  to  the 
execution  of  tbe  wlU  permitted  the  legatee 
to  oerdse  an  exdualre  and  eomplete  oon- 
trol  of  all  blB  property,  ttie  drawing  of  a 
will  in  liis  own  fkm  by  tlie  ccmfidentlal 
agent,  to  the  total  exclusion  of  tbe  claims 
of  members  of  the  testator's  family,  would  be 
a  drcumstance  <^  the  greatest  suqpldon;  pre- 
snmptloa  of  fraud  and  of  undue  Inflnenoe 
would,  in  sncb  a  case,  be  almost  irresistible. 
Bnt  It  is  still  a  presumption  of  fact  and  may 
be  rebutted.  Tbe  clearest  evidence  would 
be  required  from  tbe  proponent,  extending 
mudi  further  than  mere  proof  of  due  execu- 
tion and  acqufdntance  with  the  contents  of 
the  will."  Pomeroy's  Eq.  i  947,  says  tbat 
when  mental  weakness  and  failure  of  mem- 
ory are  accompanied  by  other  inequitable  In- 
ddents,  equity  will  annul  the  conreyanee, 
and  tbe  burden,  where  there  is  real  weak- 
ness. Is  on  tbe  grantee  to  show  "perfect  fair- 
ness and  capadty."  Our  own  case  of  Mc- 
Mecben  v.  McMechen,  17  W.  Va.  683.  41  Am. 
Rep.  682,  holds  such  prindples  where  an  in- 
terested party  draws  a  will.  See  31  Am. 
St.  Rep.  685. 

I  do  not  intend  to  say  tbat  mere  relation- 
ship attords  a  legal  presumption  of  undue 
Influence;  but  I  do  say  tbat  it  is  an  Import- 
ant fact  to  be  considered  In  connection  wittk 
other  drcumstances  of  the  case.  I  do  not 
deny  the  prindples  laid  down  in  Delaplaln  v.  * 
Grubb,  44  W.  Va,  612,  30  8.  B.  201,  67  Am. 
St  Bep.  788,  and  Buckey  t.  Buckey,  38  W. 
Va.  168,  18  S.  E.  383,  and  Uke  cases,  that  a 
man  is  presumed  to  be  competent  at  tbe 
factum  of  a  deed;  but  each  case  stands  on 
its  own  facts  and  drcumstances,  and  I  place 
the  decision  of  this  case  on  Its  facts  and  dr- 
cumstances differing  it  from  those  cases. 
I  draw  a  marked  distinction  between  those 
cases  and  this.  In  them  the  parties  making 
the  instruments  were  active  in  having  them 
prepared,  whereas  4n  this  case  the  father 
did  not  do  so,  but  the  deeds  were  made  ready 
In  his  absence  by  the  benefldary. 

Our  conclusion  Is  to  reverse  and  set  aside 
tbe  deed  of  the  2gth  of  May,  1905,  from 
James  H.  Hlncbman  to  Oeorge  R.  Hincbman 
and  Joseph  W.  Hincbman,  and  remand  tbe 
case  for  otber  purposes  contemplated  by  tbe 
bin. 

POFFENBARGSIR,  J.  (concurring).  The 
rule  announced  by  this  court  in  Black  v. 
Post  67  W.  Va.  253,  67  S.  E.  1072;  Wood- 
viUe  V.  WoodviUe,  63  W.  Va.  286,  60  S.  B. 
140;  Bade  v.  Feay,  63  W.  Va.  166,  61  S.  D. 
348;  Teter  v.  Teter,  69  W.  Va.  449,  53  S.  E. 
779;  Noffslnger  v.  Famaworth,  46  W.  Va. 
410,  33  S.  E.  246;  Delaplaln  v.  Grubb,  44  W. 
Va.  612.  30  8.  B.  201.  67  Am.  St  Bep.  788 ; 
and  Buck^  v.  Buckey,  38  W.  Va.  168,  18 
S.  B.  383— renders  It  very  difficult  to  ovei^ 
throw  a  deed  or  will  for  mental  Incompeten- 
cy or  undue  Influence,  or  both.  Tested  by 
tbat  rule,  tbe  e^ai^fi,,^  b^»fJai)g¥L"- 
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sailed  was  clearly  competNit  to  execute  a 
Toluntary  deed,  and  that  rale -will  sustain 
this  deed  against  manr  of  the  facts  relied 
upon  as  proving  the  exercise  of  undue  In- 
flne&ce.  But  tUs  case  Is  disUngnlshed  tvom 
those  referred  to  by  two  weighty  drcnin- 
stances,  not  fOnnd  In  any  of  them,  numerous 
Inconsistent  dispositions  IndlcatlTe  of  defec- 
tlre  mentality  respecting  the  disposition  of 
property  by  gift,  and  contemporaneous  pos- 
session of  the  title  to  the  property  by  one 
of  the  grantees,  naturally  and  necessarily 
working  restraint  and  oontrol  of  the  will, 
wishes,  and  power  of  the  grantor.  As  to  his 
property,  be  was  not  a  free  agoit,  because 
It  was  already  out  of  his  ownership  and  be- 
yond his  control,  and  In  the  hands  of  the 
son  88  a  weapon  of  coercion.  At  the  date  of 
the  deed  of  May  29,  1906,  and  the  execution 
thereof,  father  and  sons  did  not  stand  at 
arm's  length  and  on  an  equal  footing.  The 
aged  and  feeble  father  was  not  then  In  law 
the  owner  of  hla  very  contdderable  estate,  nor 
Id  a  position  to  do  with  it  as  he  pleased. 
One  of  the  sona  had  prerioiiBly  gotten  the 
title  th«eto  in  hims^,  and  the  father  was 
then  endeaT<nlng  to  re^dn  It  Uentally  and 
pbysicaUy  unable  personally  to  conduct  the 
litigation  necessary  to  reclamation,  he  had  In- 
trusted this  ^portant  business  to  his  other 
son.  When  both  eons  appeared,  recommend- 
ing a  compromise,  a  reliniiniahmeut  of  at 
least  one-half  of  the  land  and  all  the  money 
In  controversy,  we  may  well  soppose  the 
fiither  f  tit  still  more  de^ly  hla  helpless  po- 
sition. 

The  deed,  malting  flagrantly  unequal  dis- 
tribution of  the  estate,  corresponds  in  char^ 
acter  with  the  untoward  drcomstances  nnder 
which  it  was  made.  On  the  face  of  the 
transaction,  we  perc^ve  the  natural  relation 
of  cause  and  effect,  calling  for  a  satisfactory 
explanation.  These  circumstances  shift  the 
burden  of  proof  to  the  shoulders  of  the  gran- 
tees, •  under  a  well-settled  equity  prindpla 
A  mortgagee,  or  other  person,  baring  in  his 
hands  tbe  title  to  another's  property  as  a 
secnilty  or  for  some  other  special  purposov 
and  obtalntng  an  absolute  conveyance  or  ac- 
quittance as  to  the  equity  of  redemption  In 
some  form,  must  show  he  obtained  It  fairly. 
Llskey  T.  Snyder,  56  W.  Va.  610,  49  S.  E. 
515.  Though  the  element  of  purchase  Is  not 
luToIved  here,  the  principle "  applies,  for  the 
advantage  of  the  grantee  over  the  grantor, 
the  inequality  of  footing,  glvli^  rise  to  the 
presumption  of  unfairness  In  the  class  of 
cases  referred  to,  Is  present  and  presump- 
tively operative.  This  rule  applies  In  cases 
of  admitted  competency  on  the  part  of  the 
grantor.  This  circumstance,  regarded  In 
equity  as  a  coercive  Influence  strong  enough 
to  overpower  the  will  of  men  In  full  posses- 
sion of  mental  vigor  and  power,  may  well  be 
supposed  to  doubly  Influence  the  aged,  af- 
flicted, deserted,  and  mentally  weak.  Under 
such  circumstances,  these  two  sons  were  un- 


der a  duty,  In  securing  a  conveyance  of  their 
father's  estate,  to  proceed  in  such  manner  as 
to  place  their  good  faith  In  the  transaction 
t>eyond  question  and  leave  no  doubt  as  io  the 
grantor's  full  knowledge  of  tbe  purpose  and 
character  of  the  conveyance  and  his  full, 
free,  and  deliberate  choice  In  the  matter  of 
tbe  disposition  of  his  property  by  gift 

The  unusual  and  anomalous  character  of 
the  transaction  here  Involved  becomes  mani- 
fest when  tbe  attendant  circumstances  are 
compared  with  those  under  which  testamen- 
tary gifts  are  generally  made.  Ordinarily 
the  donor  has  full  and  unquestioned  dominion, 
and  bis  will,  not  that  of  the  donee,  is  domi- 
nant, controlling,  and  has  free  course.  Here 
the  donor  legally  had  nothing  in  his  power 
to  give.  It  was  already  in  the  bands  of  one 
of  the  donees.  The  latter,  not  the  real  own- 
er, was  master  of  the  situation,  and  the  for- 
mer an  antagonist  or  suppliant 

If  the  record  can  be  said  to  disclose  any 
effort  to  show  the  fairness  of  the  transaction. 
It  is  abortive.  The  two  sons  went  to  the 
father  In  secret  and  prearranged  some  sort 
of  an  understanding  as  to  a  deed.  Then  one 
of  them  prepared  it  not  in  the  presence  and 
under  the  direction  of  the  donor,  but  at  bis 
own  home  some  distance  away.  It  was  not 
read  and  explained  to  the  grantor.  Nobody 
was  present  when  he  signed  It  except  the 
two  sons  and  the  notary,  who  took  his  ac- 
knowledgment They  say  he  had  the  deed  In 
his  bands  as  If  reading  It,  but  do  not  say  he 
actually  read  it  Under  the  circumstances, 
it  ought  to  appear,  not  only  that  he  read  .It 
or  that  It  was  read  to  him,  but  also  that  it 
was  fully  explained  to  him,  and  the  ques- 
tion of  his  comprehension  of  the  full  meaning 
and  Import  thereof  placed  beyond  the  shad- 
ow of  a  doubt 

The  claim  of  an  equity  In  the  two  sons, 
conforming  to  the  character  and  effect  of  the 
deed,  is  founded  upon  transactions  dating 
back  to  the  year  1871,  more  than  30  years 
prior  to  the  date  of  tbe  deed.  This  is  the 
old  deed  found  among  the  grantor's  papers, 
indicating  Intent  at  the  time  of  Its  execu- 
tion, to  convey  the  land  to  the  two  sons  In 
consideration  of  love  and  affection  and  cov- 
enants of  maintenance  of  the  grantor  and  his 
wife  during  their  natural  lives.  It  Is  claim- 
ed this  deed  was  actually  delivered  and  then 
lost  and  that  It  was  made  partly  in  consid- 
eration of  Indebtedness  of  the  grantor  to  be 
paid  by  tbe  two  sons.  If  there  was  such  in- 
debtedness and  they  paid  It,  and  the  delivery 
of  the  deed  was  postponed  pending  the  dls- 
chai^e  of  the  Indebtedness,  they  were  no 
doubt  entitled  to  a  delivery  thereof  within  10 
or  15  years  after  the  date  of  tbe  deed.  Or, 
if  it  was  delivered  and  then  lost  15  or  20 
years  before  the  date  of  the  deed  In  questitm 
here,  there  is  no  evidence  of  any  ^ort  to 
procure  a  new  deed,  and  It  Is  highly  improb- 
able that  these  two  men,  entitled  to  a  valu- 
able estate,  would  remain  silentter  so  long 
a  period,  with  knowle^i^ioldti^^jn^^mv 
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or  loss  of  tbelr  monlinent  of  title.  Th»  facts 
and  dicnmstances  are  inconslatent  with  the 
theory  of  reliance  upon  an  equitable  title  to 
the  land  or  title  under  the  lost  deed.  The 
evidence  of  tbls  claim  Is  obrlonaly  i^^ng  in 
certainty  and  dlrectneas. 

WILLIAMS,  J.  (dissenting).  I  think  the 
decision  of  this  case'  clearly  wrongs  if  former 
dedaions  by  this  court  of  similar  cases  are 
to  have  any  weight  as  precedents.  I  think 
the  evidence  in  the  case  of  Teter  t.  Teter, 
59  W.  Va.  449,  63  8.  B.  779,  and  Blaek  v. 
Post,  67  W.  Va.  268,  67  8.  m  1072,  and  oth- 
ers I  might  name,  make  much  stronger  cases 
against  the  validity  of  the  deeds  thereby 
assailed  than  appellants  have  made  In  the 
present  case,  and  yet  In  those  cases  this 
court  held  that  the  evidence  wss  not  snffl* 
dent  to  overthrovr  the  deeds. 

The  law  presumes  the  grantor  was  compe- 
tent, and  that  his  deed  was  made  without 
undue  influence  or  fraud,  and  Imposes  the 
burden  upon  plalntUfS,  who  have  assailed  it, 
to  overcome  those  presumptions  by  proof. 
I  do  not  think  the  proof,  in  the  present  case, 
is  suffldrat  to  overcome  either  of  the  pre- 
sumptions. On  the  question  of  competency, 
I  think  the  testimony  of  Mr.  Hlnchman 
himself,  taken  to  be  read  as  evidence  la 
the  suit  then  pending  against  his  son,  George, 
and  the  testimony  of  persons  who  had  deal- 
ings with  Mr.  Hlnchman,  not  very  remote 
from  the  time  the  deed  in  question  was  mad^ 
is  the  most  valuable  evidence  In  the  case 
on  that  point  True,  Mr.  Hlnchman  ms 
enfeebled  by  disease  and  age.  and  ftt  times 
was  forgetfuL  Loss  of  memory  Is  common 
to  old  age.  But  I  cannot  doubt  that  he  then 
well  knew  the  property  which  he  was  con- 
veying, and  the  persons  to  whom  he  was 
conv^lng  It,  and  also  knew  the  legal  ^ect 
of  his  deed.  That  knowledge  Is  snffident 
to  satisfy  the  legal  requirement  as  to  capac- 
ity. That  be  was  physically  weak  does  not 
prove  that  his  mind  was  so  impaired  that 
h«  did  not  know  what  he  was  doing.  A  sam- 
ple of  bis  own  testimony,  taken  in  Hareh, 
1806,  about  two  mwths  befbre  the  deed  In 
controversy  was  made,  will  best  illustrate 
the  state  of  the  old  gMitleman**  mind  at 
that  time:  '*Q.  State  your  age,  residence, 
and  occupation.  Ans.  I  ms  87  years  old 
the  4th  day  at  last  January,  L(^n  county. 
West  Tlrginla.  occupation  now  is  ^t- 
ting  around  the  flre.  Q.  Are  yon  the  plain- 
tiff In  this  suit?  Ans.  Yes,  sir.  Q.  How 
many  children  have  you  living?  Ana.  Four. 
Q.  How  many  dead  that  have  living  heirs? 
Ans.  Two.  Q.  What  relatimi  are  you  to 
the  defendant?  Ans.  X  am  sorry  to  tell 
you  that  I  am  his  father." 

He  had  been  a  man  of  more  than  ordi- 
nary mind,  he  had  served  as  clerk  of  the 
court  of  his  county  for  a  number  of  years, 
and  had  represented  his  county  In  the  state 
Legi^tur^  and,  not  more  than  four  or  Ave 


years  bsAwe  Us  deatbt  b»  Mrved  as  secre- 
tary to  the  .  board  of  education  of  his  school 
district  Mr.  Ourry,  the  assessor,  visited 
him  on  the  9th  or  10th  of  April,  only  five 
or  six  beCora  the  deed  ms  madey  and 
he  statsB  that  Mr.  Hlnchman  gave  him  a 
list  of  his  property  on  that  occaaUm.  Mil- 
lard Stafford,  his  grandson,  and  MlUard'a 
wife,  were  living  with  him  at  the  tim& 
They  both  testlfled  as  plalntifTs  witnesses, 
and  their  testimony,  I  think,  proves  his 
capadty,  b«yond  question.  None  of  the  wit- 
nesses were  experts,  and  their  mere  opinions 
concerning  his  capacity  are  of  little  value. 
The  witnesses  who  have  given  opinions  as 
to  his  competency  are  about  equal  in  num- 
ber, pro  and.  con.  The  state  of  the  old 
man's  mind  can  be  best  Judged  by  what  he 
said  and  did,  at  the  time,  and  near  the  time, 
when  the  deed  was  executed.  Millard  Staf- 
ford and  his  wife  had  been  living  with  him 
about  all  months,  and  Millard  says  that  his 
sons,  Joe  and  Qeorge,  came  to  see  their  fa- 
ther on  Sunday,  the  day  before  the  deed  was 
executed;  that  Joseph  told  witness  that  he. 
and  Oeorge  wanted  to  have  a  talk  with 
their  father  about  the  suit,  which  he  then 
had  against  George,  and  which  Joseph  was 
seeking  to  have  settled;  that  he  had  better 
take  his  wife,  and  go  over  to  Huse  Bills*; 
that  he  and  his  wife  did  go  to  Ellis',  and  re- 
turned that  evening  about  4  o'dock,  and 
found  Joe  and  George  still  there.  But  be- 
fore Millard  and  bis  wife  left  the  house,  the 
old  gentleman  was  seized  with  a  severe  pain, 
and  Millard  and  George  helped  him  to  bed. 
He  was  BuCferlng  with  arterlosderosts  which 
at  times  would  give  him  violent  pain,  and 
after  the  pain  would  pass  off  he  would  then 
be  able  to  be  up  and  go  about  the  house, 
and  it  would  be  some  time  before  another 
attack.  True,  Millard  Stafford  gives  it,  as 
his  opinion,  that  the  old  man  was  not  ca- 
pable of  making  a  deed.  But  the  following 
facts,  and  conversations  with  him,  related  by 
Millard  as  having  taken  place  on  the  day  be- 
fore, and  on  the  same  day  on  which  the  deed 
was  made,  are  worth  more  to  prove  compe* 
tency  than  the  mere  opinions  of  all  the  wit- 
nesses who  have  testlfled  in  the  case.  They 
are  facts  which  are  like  figures,  and  tnm 
such  facts  the  court  can  readi  its  own  con- 
clusion. He  says:  "Grandpap  was  sitting 
at  the  kitchen  •window,  and  he  said  that  he 
didn't  believe  that  Oeorge  was  going  to  do 
what  be  itemised  to  do,  and  that  be  was 
going  back  on  him.  I  asked  him  what  be 
promised  to  do,  and  he  said,  1  made  a  prop* 
osltlon  to  him  yesterday  eventnft  and  It  was 
for  him  to  deed  me  bade  the  land  as  it  was, 
and  George  took  me  up  on  the  flrst  proposl- 
Oott.'**  Stafford  further  says  that  at  noon 
on  the  following  day  the  old  man  told  him 
"that  Oeorge  had  done  what  he  promised 
to  do,  and  that  he  had  deeded  his  land  back 
to  him  and  taken  the  deed  to  be  put  on  reo- 
ordfoThlm."  Omto^^^l^^,^^ 
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K^fl  Uiat,  on  the  same  day,  and  only  a  short 
while  after  the  foregoing  statement  was 
made  to  Mm  bj  his  grand&ther,  he  went 
down  to  bis  Uncle  Joe's,  and  his  Un<de  Joe 
told  him  how  the  matter  had  been  fixed  np, 
and  that  it  was  altogether  different  from 
what  his  grandfather  had  told  blm.  Now,  if 
Stafford's  evidence  provra  anything,  it  proves 
tliat  the  old  man  was  capable  of  mahlog 
bis  son  George  some  kind  of  a  propcnition 
respecting  the  settlement  of  the  pending 
lawsuit  between  them.  Moreover,  It  proves 
that  he  was  capable  of  recollecting  It  on  the 
next  day  after  It  was  made.  Does  that  not 
prove  capacity?  I  think  it  does.  I  will 
again  retev  to  this -bit  of  testtnumy,  a  little 
later  on,  in  relation  to  Its  bearing  on  the 
question  <tf  fraud  and  undue  influence;  Can 
any  one,  for  an  Instant,  believe  that  was  the 
whole  of  the  understanding,  or  agreement,  be- 
tween George  and  his  father?  Certainly  not, 
it  Ifl  altogeOier  onilateraL  But  it  is  very 
reasonable  to  b^ere  that  It  was  all  of  it 
that  was  toM  to  Stafford.  Ttx9  <da  man  had 
retaon  to  keep  the  part  which  he  was  to  per- 
form to  himself. 

Staflbrd,  MiUaid's  wife,  says  that 
at  tunas  the  old  man  "seaaed  that  he  wasn't 
exactly  right  In  his  mind.'*  She  alao  says 
that  on  the  day  befor*  the  deed  was  made 
ha  was  not  wtH,  "but  on  Utat  day  (May  2^ 
1906)  be  seemed  pretty  pert"  Now,  taking 
the  testimony  of  tiiese  two  witnesses  to- 
gether, tt  proves  that  on  May  28th,  the  day 
on  which  he  was  seised  with  severe  pains, 
and  tberatora  less  capable  of  transacting 
bnslnees  than  when  not  suffering  physical- 
ly, he  was  capable  of  submitting  to  his  son 
Oeoive  a  pn^Kwltion  whereby  the  pendiiw 
salt  was  to  be  settled,  and  was  capable  on 
tbe  next  day  of  recollecting  It,  and  of  ex- 
pressing a  fear  that  George  would  not  com- 
ply with  his  prondse  to  carry  it  oat  If 
he  had  capadty  to  do  that  on  tiie  28th.  does 
It  not  show  Bnffldent  capacity  to  execute  a 
deed,  and  would  he  not  have  even  greater 
capacity  on  the  next  day,  when  he  was  not 
suffering  so  much  pain,  but  was  able  to  be 
out  of  bed  and  to  occupy  a  seat  by  the  kitch- 
en window?  I  have  no  doubt  that  he  had 
all  the  capacity  the  law  requires  a  grantor 
to  have  in  order  to  make  a  good  deed.  It  is 
proven  by  facts,  not  opinions  of  biased,  non- 
expert witnesses,  and  the  proof  Is  establish- 
ed by  plaintiff's  own  witnesses.  That  he 
thereafter  made  wills,  Inconsistent  with  his 
deed,  proves  nothing  as  to  capacity.  It 
otly  proves  that  he  afterwards  changed  his 
mind.  He  was  very  old,  and  no  doobt 
childish,  a  condition  common  to  most  persons 
who  live  to  so  great  an  age,  and  I  have  no 
doabt  he  was  Influenced  to  change  bis  mind 
on  account  of  the  Importunities  of  plaintiffs, 
or  at  least  of  some  of  them,  who  were  less 
favored  by  the  deed  than  the  two  sons. 
That  the  deed  made  an  unequal  distribution 
unong  his  children  proves  nothing  as  to 


capacity,  nor  can  it  proptfiy  be  said  to  savor 
of  injustice.  The  property  was  old  man 
Hlnchman's,  and  he  had  a  right  to  do  wliat 
he  pleased  with  it  It  Is  a  common  occur- 
rence, in  making  disposition  of  their  proper- 
ty, tor  parents  to  make  an  unequal  divlalou 
of  it  among  their  children.  We  do  not 
know  what  may  have  Influenced  ISi.  Hinch- 
man  to  do  so,  and  we  have  no  cause  to  in- 
quire into  his  motive  for  giving  his  sons  tbe 
lion's  share.  The  law  Justifiea  hla  deed,  it 
he  was  competent  to  make  It,  and  was  not 
deceived. 

Is  the  charge  of  fraud  and  undue  Influence 
sustained?  I  think  not  Giving  all  the  evi- 
dence that  appears  In  the  case  the  greatest 
force  to  which  It  Is  legally  entitled  on  this 
point  It  proves  no  more  than  that  the  two 
sons  had  an  opportunity  to  commit  a  fraud, 
had  they  beei  so  disposed.  But  we  held  in 
Black  V.  Post,  67  W.  Va.  253,  67  &  D.  1072, 
that  fraud  could  not  be  inferred  from  mere 
opportunity  to  commit  It  Should  we  Infer 
ttiat  fraud  was  actually  committed  because 
the  sons  asked  Stafford  and  his  wife  to  visit 
a  n^hbor  near  by.  In  order  to  give  them  an 
Qiq^ortunlty  to  adjust  a  matter  of  business, 
and  settle  a  Utterly  contested  lawsuit  be- 
tweoi  the  fatbw  and  one  of  tbe  sons,  In 
which  the  other  son  was  acting  as  attorney 
In  fact  for  tbe  father?  I  think  not  It  la 
perfectly  natural  and  reasonable  that  they 
should  want  to  transact  audi  businesa  In 
private.  Important  buslnesB  la  usually  trans- 
acted  In  private.  Again,  Is  It  at  all  probable 
that  Joe  Hlnphman  would  have  told  Millard 
Staffrad,  on  the  same  day,  and  almost  Im- 
mediate after,  tbe  deed  had  been  executed 
exactly  how  the  buslueM  had  been  setUed, 
it  he  and  hla  broOier  George  bad.  In  fact 
practiced  a  fraud  on  ttuSx  old  father?  It 
Is  nnreasonable  to  think  so.  It  la  a  drcum- 
Btance,  which,  to  my  mind,  la  more  conslstoit 
with  square  dealing  than  with  fraud.  In- 
stead of  proving  that  tbe  old  man  aubml^ 
ted  to  bla  son  George  a  proposition  on  Uie 
28tli,  which  he  accepted,  and  agreed  to  con- 
Bummato  on  the  29th,  but  that  Instead  of 
carrying  it  out  he  united  with  his  brother, 
Jo^  in  the  fraudulent  consummation  of  a 
wholly  different  arrangement  Millard  Staf- 
ford's testimony  tends  to  prove  the  contrary. 
That  which  the  old  man  told  Stofford  was 
to  be  done  harmonizes  with  the  presumed 
fairness  of  what  was  oone.  Stafford  does 
not  say  that  his  grandfather  told  him  aU 
that  was  embraced  in  the  proposition  that 
he  submitted  to  George,  and  even  If  he  had 
told  him  all  that  bad  passed  between  him 
and  George,  and  It  had  afterwards  turned 
out  differently,  It  would  not  be  sufllcient  to 
prove  fraud.  Because  the  old  man  might 
very  reasonably  have  agreed  to  a  different 
proposition  when  he  and  George  met  But 
Stafford's  testimony  does  not  prove  that  a 
proposition,  different  from  the  one  which  the 
old  man  had  made  to  G^JfJfffed'R^^J^^g 
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carried  Into  tbe  deed.  He  says  the  old  man 
told  him  that  George  had  agreed  to  deed 
the  land  back  to  blm»  bat  he  does  not 
aaj  that  he  told  him  what  he,  the  old  man, 
had  agreed  to  do  with  it  after  he  got  It 
So  much  of  the  agreemrat  as  the  old  man 
told  him  George  was  to  perform  was  In  fact 
performed,  bat  what  the  old  man  was  to  do 
was  not  apparently  made  known  to  Stafford. 
So  that,  what  the  old  man  told  him  George 
had  agreed  to  do  Is  altogether  consistent  with 
what  his  uncle  Joe  told  him  had  actually 
been  done.  George  did  reconvey  to  him 
the  land,  Jnst  aa  the  old  man  said  he  had 
agreed  to  do.  But  is  it  mireaaonable  to  sup- 
pose that  the  old  man  purposely  withheld 
from  his  grandson  Information  respecting 
the  disposition  which  he  was  to  make  of  the 
land  after  It  was  reconveyed  to  him?  I 
think  not,  because  be  knew  It  would  cause 
dlsaatlBfaction  among  his  other  children,  as 
soon  aa  It  became  known  to  them.  Again, 
If  the  sons  had  planned  to  dec^ve  th^r  ta.- 
ther,  why  did  they  not  send  Stafford  and  his 
wlf6  away  trom  the  bonse  on  the  day  the 
alleged  fraud  was  consnmmated,  rather 
than  on  the  day  before  when  the  agreement 
was  made?  They  were  at  home  on  the  29th 
of  May. 

In  1904  the  old  man  had  conv^ed  all  his 
land  to  his  son  George,  and  there  was  a  bit- 
tetlj  contested  suit  then  pendii^  to  have 
the  deed  set  aside,  and  depositions  of  many 
witnesses  had  been  taken.  It  was  a  doubt- 
ful contest,  and  no  one  could  anticipate  the 
outcome  of  It  Now,  does  It  comport  with 
good  reason  to  say  that  George  had  consent- 
ed to  surrender  that  contest  and  reconvey 
all  the  land  to  his  father,  for  no  other  con- 
sideration than  that  he  should  receive  an 
equal  share  In  the  land  with  tbe  other  chil- 
dren? I  think  not  He  knew  he  would  cer- 
tainly get  that  mnch  by  inheritance,  in  case 
the  deed  should  be  declared  void.  Because, 
If  the  old  man  was  Incapable  of  disposing  of 
bis  property  by  making  an  unequal  dlvlston 
of  It  In  George's  favor,  he  was  equally  in- 
capable of  making  any  kind  of  disposition  of 
it,  either  by  deed  or  wHU  which  would  op- 
erate to  defeat  bis  inheritance. 

The  previously  expressed  Intention  of  the 
old  man  to  make  all  hla  fUdldren  equal  in 
tbe  distribution  of  hta  property  la  not  evi- 
dence to  d^eat  bla  deed.  His  intentions 
may  have  changed,  and  tbe  execution  of 
the  deed  Is  tbe  best  possible  evidence  that  he 
did  change  his  mind,  if,  In  fact  he  ever  in- 
tended to  make  them  equal.  That  Mr. 
Hlncbman  was  easily  influenced,  and  could 
have  been  unduly  influenced  by  the  persua- 
sions of  bis  two  sons,  does  not  prove  that  be 
was,  in  fact  unduly  Influenced  by  them  to 
make  the  deed.  We  repeat,  tbe  law  does  not 
infer  fraud  from  mere  opportunity  to  com- 
mit it.  The  iHCOOf  In  this  case  rises  no  high- 


er than  to  show  opportn&ity  to  commit  fraud. 

Two  deeds  were  executed  on  die  29tbi. 
one  to  Mr.  Hlncbman  and  the  aOm  by  him. 
One  was  acknowledged  by  him.  and  the  other 
by  his  Bon  George.  The  notary  tesUflea  that, 
^ile  he  waa  writing  out  the  certificate  of 
George's  aciknowtedgment,  tbe  old  man  was 
looking  over  the  other  deed.  He  was  an  in- 
telligent man,  and  the  presumption  is  that 
he  read  it  It  la  not  necessary  that  it  should 
have  been  read  to  him.  Again,  if  the  sons 
were  engaged  in  a  game  of  fraud,  it  is  not 
to  be  presumed  that  they  took  the  notary 
into  their  confldence;  neither  is  it  reasonable 
to  suppose  that  they  would  have  undertaken 
it  in  bis  presence.  There  was  too  mnch  risk 
of  its  discovery. 

Much  probative  force  seems  to  be  given, 
in  the  majority  opinion,  to  the  letters  wrlt- 
t^  by  Joe  to  his  sisters,  pending  the  suit 
between  tbe  old  man  and  George,  concerning 
the  view  Joe  then  had  as  to  the  old  man's 
mental  condition,  and  also  as  showing  de- 
ception and  fraud  on  his  part  His  conduct. 
In  that  r^ard,  was  certainly  not  commend- 
able, nor  even  excusable.  But  he  was  then 
seeking  to  enlist  the  sympathy  and  assist- 
ance of  his  sisters,  In  a  suit  against  George, 
which  he  was  prosecuting  under  power  of  at- 
torney from  his  father.  The  old  man  waa 
then  living,  and  none  of  his  children  had  any 
kind  of  interest  in  his  lands  of  which  they 
could  be  dtfrauded.  While  tbe  old  man  lived 
they  could  have  no  estate  In  his  land.  And, 
evea  If  Joe  did  dec^ve  his  sisters,  it  does 
not  prove  that  be  deceived  bis  father  into 
making  tbe  deed.  But  whatever  effect  Joe's 
conduct  might  have,  aa  proof  of  lila  own  bad 
faith,  it  omnot  be  read  as  evidence  against 
George.  It  was  a  transaction  between  otJier 
parties,  and  the  familliu-  maxim,  "res  inter 
alios  acta  altert  nocere  non  debet"  applies. 

I  am  clearly  of  the  opinion  tbat  the  erl- 
dmce  Is  wholly  Insnfflt^ent  to  overcome  the 
legal  presumptions  that  James  H.  Hlncbman 
was  capable  of  executing  the  deed,  and  tbat 
ita  executl<m  was  nnattoided  with  fraud. 
On  tbe  contrary,  every  ftict  proven,  in  rela- 
tion to  the  execution  of  the  deed.  Is  perf^- 
ly  consistent  with  fair  dealing.  It  became 
known,  as  soon  as  tbe  deed  was  made,  how 
the  old  man  had  disposed  of  his  property; 
he  lived  for  nearly  four  months  thereafter, 
and  plaintiff  made  no  effort  to  take  and  pre- 
serve his  testimony. 

In  conclusion,  it  appears  that  tbe  suit  of 
James  H.  Hlncbman  against  George  Hlncb- 
man was  settled  and  dismissed,  In  consider- 
ation of  the  deed  which  the  majority  opinion 
holds  to  be  void.  Is  it  not  exceedingly  un- 
fair to  George  Hlnchman  to  declare  this  deed 
void,  and  not  restore  him  to  his  rights  as 
they  were  before  that  suit  was  dismissed? 
The  parties  should  be  placed  in  statu  quo, 
but  bow  can  that  be  done?  Is  there  not 
great  danger  that  tbe  deciGi<m-4>f  this  cpnrt 

Digitized  by  CjOOglC 


TATLOB  T.  BUFFAIiO  OOLUEBIES  OO. 


27 


m&s  operate  to  do  him  an  Irreparable  in- 
justice?    I  would  a.ffirm  the  decree. 

ROBINSON,  J.  (dlssenUngJ.  The  deci- 
sion of  the  majority  meets  an  emphatic,  but 
respectful,  dissent  on  my  part.  It  Is  totally 
at  variance  with  principles  enunciated  In 
Bnckey  t.  Bnckey,  38  W.  Ta.  168,  18  H.  B. 
883;  Delaplain  v.  Grubb,  44  W.  Va.  618,  80 
S.  B.  201,  67  Am.  St  Rep. -788;  Famsworth 
T.  Noffslnger,  46  W.  Va,  410,  33  S.  R  246 ; 
Teter  t.  Teter,  50  W.  Va.  449,  53  S.  B.  779; 
WoodTlUe  V.  Woodville,  63  W.  Va.  286,  60 
S.  E.  140;  Black  v.  Post,  67  W.  Va.  253,  67 
S.  E.  1072,  and  other  cases.  The  evidence 
In  the  case  does  not  overthrow  the  presum[>- 
tlon  In  favor  of  the  mental  competency  of 
the  grantor  In  the  deed.  Nor  does  It  suc- 
cessfully assail  the  deed  as  one  secured 
through  fraud  or  undue  Influence.  It  is  use- 
less to  mention  signlflcant  features  of  the 
testimony  not  discussed  In  the  majority 
opinion.  To  say  the  least,  the  evidence  is 
conflicting  along  every  line.  Different  minds 
might  draw  different  conclusions  from  It 
An  able  and  cautious  chancellor  has  passed 
on  it  A  well  known  and  salutary  rule  for- 
btds  that  his  flndlng  and  the  decree  made 
thereon  be  OTerthrowiL 


(72  W.  Va.  853) 
TAYLOR  T.  BUFFALO  COLLIERIES  Oat 
(Supreme  Coort  of  Appeals  of  Weat  Virginia. 
AprU  28, 1913.) 

(BvOabrnt      the  OonrtJ 

1.  GOKTUOrs    (I  147*>-O6MSTJWffOII0»-lBI- 
TIHnOH. 

In  construing  the  provisions  of  a  contract 
in  an  effi>rt  to  ascertato  the  true  intent,  mean- 
ing, and  purport  thereof,  courts  will  and  mast 
almya  ezamine  the  contract  in  its  eDtirety,  or 
such  parts  thereof  as  may  discloae  or  tend  to 
disclose  the  object  and  purpose  sought  to  be 
attained  by  the  parties  thereto. 

[Bd.  Note.— For  other  cases,  see  Contracta, 
Gent  Dig.  |9  730,  743;  Dec  Dig.  >  147.*] 

2.  GonruoTB  (|  156*)— OowsTEncnoN— Gzn- 

XRAI.  TKBICB. 

Where  a  particular  purpose  is  sought  by  a 
contract,  and  the  language  pertaining  thereto 
^  dear  and  certain,  no  general  terms  used 
therdn  will  extend  the  meaning  thereof  b^ond 
the  intent  and  purpose  so  definitely  expressed. 

POd.  Mote^^For  other  cases,  see  Ctmtracts, 
Cent  Dig.  1  737;  Dec  Dig.  |  166.«] 

3.  COHTBACTS    a  147*)— COHSTKDCTION— IN- 
TKNTTON. 

The  court  should  regard  the  obvious  intent 
and  de^gn  of  the  parties,  and  the  object  to  be 
attained  by  them,  as  well  as  the  language  of 
the  instrument  itself. 

PSd.  Note.—For  other  cases,  see  Contracts, 
Cent  Dig.  M  730,  743;  Dec  Dig.  S  147.*] 

(AMUtoMi  BvlMiu      BditorUa  Stuff  J 

4.  Miins  AND  MinxKAxe  (I  70*)  —  Miriito 

L«Ajn— CoNBTBDCmON. 

Under  a  miolDg  lease,  which,  in  the  first 
disuse,  specifically  described  the  property  leas- 
ed, and  in  a  subsequent  clause  reserved  to  tbe 
owner  of  an  interest  In  such  property  a  6  per 


cent  interest  in  the  "property  or  lease  here- 
in demised,  contracted,  and  described,"  which 
Interest  sbonld  be  held  in  tbe  nature  of  paid-up 
and  nosassessable  stock  in  the  lessee's  com- 
pany, which  stock  should  be  evidenced  by  6  per 
cent,  of  every  issue  of  capital  stock  of  the 
company,  sndi  owner  was  entitled  to  6  per 
cent,  only  of  the  stock  Issued  under  author!^ 
vested  in  the  company  at  the  time  of  contract- 
ing, and  not  to  anj  part  of  stock  issued  under 
authority  subsequently  regularly  acquired  from 
the  state  after  the  company  had  acquired  valu- 
able mining  property  other  than  that  covered 
by  the  lease. 

[Bd.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S|  192-107;  Dec  Dig.  } 
70.*] 

Appeal  from  Circuit  Court,  Mingo  County. 

Action  by  R.  N.  Taylor  against  the  Buffalo 
Collieries  Company.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Modified  and 
affirmed. 

O.  R.  C.  Wiles,  of  Williamson,  and  Camp* 
bell.  Browii  &  Davis,  of  Huntington,  tot  ap- 
pellant Stokes  A  Bionaon,  of  Williameon, 
for  appellee. 

LTNOH,  J.  ThB  bill  in  this  cause  was  dlfr 
missed  by  tbe  drcnit  cotut,  ■apoa  defendants  a 
demnner  theieta  Plaintlfl  appeals. 

His  right  to  relief  is  baaed  upon  a  con- 
tract between  him  and  Leftwlcb  (wbo  la  not 
a  party  and  annuwttly  not  intetested)  and 
tbe  BufAtlo  OoUlerlea  Company,  dated  Angnat 
8. 1908.  It  is  nnneeesaaiy.  to  qnote  more  than 
two  clauses  of  tbe  contract,  the  first  and  the 
thlrte^th,  because  they  saffldently  express 
tbe  trne  inteiU;  meaning,  and  pnrpose  tbere- 
of,  BO  far  as  necessary  to  the  prosper  determi- 
nation of  plaintUTa  rlglit  to  the  relief  aong^t: 

"First  That  In  conslderatlnn  of  tbe  tmns, 
conditions,  end  stlpalattons  hereinafter  set 
oat  to  be  and  performed  by  the  parttei 
hereto  raipectlTely,  t3ie  parUeA  of  tbe  first 
part  do  hereby  let  and  leue  to  tbe  party  of 
tbe  second  part,  with  the  consent  of  the  Buf- 
falo Land  ft  Goal  Company,  wbldi  said  ctm- 
aent  la  ber^  attached,  as  part  of  tbia  lease, 
the  ezxlnslTe  r^t  and  inivileKe  <tf  mlnii«, 
shipping  and  selling  all  tbe  coal  on,  under,, 
and  from  the  premises  hereinafter  described 
(800  acres),  togetlter  with  the  privilege  of 
mannfactoTlng  ccrice  and  all  otlker  by-prod- 
ncts  of  coal  on  and  from  said  premises,  for 
a  term  of  00  years,  or  nntU  aU  the  mer- 
chantable coal  on,  in,  and  under  said  land 
shall  bare  been  mined  and  rraaoved  there- 
from." 

"Tblrteenth.  It  ia  farther  agreed,  stlpnlat- 
ed,  and  understood  by  and  between  the  par- 
ties hereto  that  the  lessors,  Everett  Iieftwlch 
and  B.  N.  Taylor,  shall  have  and  do  ber^y 
retain  and  reserve  unto  themselves,  their 
belra  or  ■irdg"^,  a  one-tenth  Interest  in  and 
to  all  the  ligbts,  privileges,  and  property 
Interest  in  or  pertaining  to  Uie  property  or 
lease  herein  demised,  contracted,  and  describ- 
ed, whlidi  iinterest  shall  be  held  in  the  natnre, 
shape,  and  condition  of  paid-up  and  nonas-' 
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sessable  stock  In  tbe  leasee's  company,  which 
stock  shall  be  evidenced  bj  certificate  prop- 
erly issued,  executed,  and  signed  by  the 
proper  ofScers  of  said  company,  one-half 
of  the  said  10  per  cent  of  the  stock  of  said 
company  to  be  issued  to  each  of  the  lenors 
aboTe  named  or  his  personal  and  legal  rep- 
resentatlTes  separately  and  In  such  denomi- 
nation as  he  may  direct;  but  In  case  no  such 
direction  be  gtvoi  then  the  proper  officers 
of  eaid  company  shall  issue  to  «tcb  of  the 
lessors  above  named  6  per  ceaaL  of  each  and 
every  lasue  of  stock  which  may  now  'or  here- 
after be  made,  and  evidence  the  same  by  one 
certificate  for  each  lessor  or  his  representa- 
tives, as  above,  covering  his  said  6  per  cent, 
of  said  stock  issued,  whether  preferred,  com- 
mon, or  otherwise,  and  whenever  or  under 
whatever  <drcamstances  said  company,  Its 
successors  or  assigns,  may  issue  any  stock. 
And  whenever  said  company,  its  successors 
or  assigns,  may  issue  any  stock  of  whatever 
kind,  or  for  whatever  purpose,  10  per  cent 
of  such  stock  shall  be  issued  to  said  lessors 
as  above  described,  and  the  said  10  per 
cent  shall  be  paid-up  and  nonassessable 
stock,  without  cost  to  or  charge  upon  the 
said  lessors  above  named  or  their  repre- 
sentatives; and  the  holders  of  the  nonas- 
se^ble  stock  herein  provided  fw  shall  be 
entitled  to  their  pro  rata  dividends  as  are 
other  stockholders." 

By  its  articles  of  incorporation  and  char- 
ter, defendant  was  authorized  to  issue,  and 
subsequent  to  its  organisation  did  issue,  1,- 
000  shares  of  Its  capital  stock,  of  the  par 
value  of  ^  per  share,  and  distributed  the 
same  to  Its  stockholders  In  the  proper  pro- 
portions, Indudlng  the  plaintiff,  to  whom  It 
issued  S  per  cent  thereof,  or  00  shares.  Of 
this  plaintiff  does  not  complain.  Some  time 
thereaftOT  he  tdA  and  assigned,  in  the  nsnal 
manner,  Uie  eaUflcate  thereof  so  ddlvered 
to  him. 

The  gravamen  of  Uie  complaint  alleged  by 
the  bill  is  that  from  time  to  time  thereafter, 
and  without  plalntUTs  knowledge  until  with- 
in a  tew  months  before  the  institution  of  the 
suit  defendant  obtained  from  the  state,  by 
the  TC«olar  method,  authority  to  increase  Its 
capital  stock  to  a  maximum  of  $300,000,  and 
that  pursuant  thereto,  it  did  Increase  the 
same  from  $60,000  to  or  near  the  authorized 
maximum  limit,  6  per  cent  of  which,  though 
demanded  by  him.  It  has  failed  and  refused 
to  issue  to  him,  which  he  claims  under  the 
Iirovislons  of  the  thirteenth  clause  of  the 
contract  As  Incident  to  the  rights  thus  aa- 
sorted,  plaintiff,  by  the  bill,  further  com- 
plains of  deftodant's  denial  of  the  privileges 
legally  due  him  as  one  of  its  stockholdera. 
He  admits  that  defendant  has  lUceeBBfolIy 
conducted  its  corporate  business^  has  acqolx^ 
ed  and  la  operating  mining  leasn  on  lands 
otlier  than  those  leased  to  it  by  himself  and 
Leftwlch,  "and  has  lately  acqoiied  and  Is 
now  the  owner  ot  large  holdings  of  valo^e 
nal  estate  pnfcbaaed  trom  the  profits  made 


In  Ita  said  bualness  of  mining  and  shipping 
coal,  •  •  •  and  has  made  large  divi- 
dends and  profits,"  in  which  it  refuses  him 
any  participation  under  the  contract  as  he 
interprets  it  The  relief  sought  Is  a  decree 
requiring  defendant  to  Issue  to  him  6  per 
cent  in  value  of  the  sbarea  issued  by  It  In 
ezceaa  of  the  first  Issue  of  1,000  shares,  and 
to  accord  to  him  all  the  rights  and  privileges 
of  a  stockholdec  tlwreln,  and  for  discovery 
and  an  accounting. 

[1,2]  The  provisions  of  clause  13  are,  it 
la  true,  comprehensive  and  explicit  and,  on 
a  cursory  examination,  seem  to  sustain 
plaintiff's  claim  to  relief.  But,  when  care- 
fully examined,  and  tested  by  the  canons  of 
construction  applicable  alike  to  all  contracts 
whatever  th^  purpose  or  character,  the 
proper  condualou  accords  with  the  rulings  of 
the  circuit  court  on  the  demurrer  to  the  bill. 
As  la  said  in  Natural  Gas  Co.  v.  Oil  Oo.,  56 
W,  Va.  402.  49  S.  B.  548:  "When  a  con- 
tract Is  made  for  the  accomplishment  of  one 
main  purpose,  as  is  usually  the  case.  It  is 
necessarily  the  purpose  of  both  parties,  the 
thing  on  which  their  minds  met  and  as  to 
which  they  are  In  perfect  accord;  and  every 
provision  of  the  contract  must  be  read  In  the 
light  of  such  purpose.  In  other  words,  the 
whole  instrument  must  be  considered  In 
seeking  its  true  meaning."  See,  also,  Min- 
ing Co.  V.  Fuel  Co.,  69  W.  Va.  47,  70  S.  B. 
857;  Lumber  Co.  v.  WUson,  69  W.  Va.  698, 72 
S.  B.  661;  Johnson  v.  Welch,  42  W.  Va.  18, 24 
S.  B.  686;  Hurst  v.  Hurst  7  W.  Va.  289;  Oil 
Co.  V.  Knox,  68  W.  Va.  862,  365,  69  S.  B.  1020; 
Coal  Co.  V.  Coal  Co.,  67  W.  Va.  008,  615, 
68  S.  E.  124.  "Where  a  particular  tmrpoee 
Is  to  be  accomplished,  and  the  language 
which  expresses  It  Is  clear  and  curtain,  no 
general  words  used  in  the  same  agreement 
shall  extend  the  meaning  of  the  parties." 
Bloss  T.  Plymale,  8  W.  Va.  393, 100  Am.  Dec. 
752;  Ice  Ca  v.  Ice  Co.,  99  Va.  246,  37  S.  E. 
851;  Glenn  v.  BuUdlng  Co.,  99  Va.  695,  40 
S.  E.  26;  9  Cyc.  579,  584,  687.  Measured 
by  these  principles,  established  by  this  court 
and  In  accord  with  our  views,  la  plaintiff's 
interpretation  of  the  contract  under  con- 
sideration 0ie  proper  interpretation  thereof? 
The  answer  to  this  Inquiry  finally  deter- 
mines  the  issues  between  the  parties  to  the 
controversy. 

[I]  Plaintiff's  contention  la  that,  by  clause 
IB,  he  la  entitled  to;  and  haa  the  equitable 
right  to  compel  defrndant  to  Issue  to  him, 
a  definite  percoitage  ot  its  capital  stock, 
whenever  or  for  whatever  purpose  or  char- 
acter issued,  whether  Issued  for  operations 
on  the  premises  leased  him  and  Leftwldt, 
or  by  others  with  whom  or  In  whose  lands 
or  the  coal  thvenndw  the  plaintiff  has  not 
and  posdbly  may  never  have  any  Interest 
or  claim — a  r^ht  without  limit  in  duration, 
except  perhaps  by  tlie  dissolution  <a  insolv- 
ency of  tb»  corporation.  Of  course,  courts 
cannot  nor  do  tbey  attempt  to,  ^ther  maka 
contracts  for  parties  competent  to  transact 
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biudnesB  for  tbemnlTes,  or  nUere  fliem  from 
eelf-lmpooed  Imprudent  agreements,  except 
wbere  fraud  la  charged  and  dear^  estab- 
lUbed.  mter  aeek  only,  by  fixed  and  definite 
rales,  to  ascertain  and  declare,  not  whether 
the  tenna  of  the  contract  are  prudent  or  Im- 
prodent,  but  what  the  actoal  toma  of  their 
acreemoit  are,  and,  when  thtu  determined, 
to  enforce  them  according  thereto. 

[4]  ^th  tbla  purpose  In  view,  It  Is,  as 
herMofore  stated,  necesaary  td  construe 
danse  13  In  connection  wltli  the  first  clause, 
became  ttier^  tba  partlee  Idmtlfy  or  pro- 
Tide  Bieana  for  Identiflcatlon  of  the  property 
to  iriUdi  the  agreooent  relates,  and  to  which 
clause  13  refers.  The  latter  states  with  pre- 
cision that  "it  is  furtha  agreed,  stipulated, 
and  undentood  by  and  between,  the  parties 
hereto  fiiat  the  lessors,  Slmett  Leftwleh  and 
B.  N.  Taylor,  shall  hare  and  do  her^y  re- 
tain and  reserve  unto  tbnneelTea,  their  hdrs 
and  asslgni^  a  one-tenth  interest  in  and  to  all 
the  ri^ts,  prlTllegea,  and  property  Inter- 
aat  In  or  pertaiidng  to  the  propa^  or  leiue 
ktntn  demlM^  eonlraeted,  and  teaaribedf' — 
thus  clearly  limiting  the  anpUcatlon  of  the 
otherwise  general  and  comprehenslTe  sub- 
sequent proTiskms  thereof  to  the  particular 
pnqjierty  fiurming  Uie  snbject^nattw  of  the 
entire  contract  This  Umltatlott  is  further 
praacEibed  by  Qie  additional  provision  that 
the  one-tenth  "interesf  in  "the  rights,  priv- 
ileges,  and  pruperty"  therein  "demised,  con- 
tracted, and  deseribed"  "shaU  be  held  In  the 
nature,  eOiape,  and  ccmdltlon  of*  paid-up  and 
nonassessable  shares  In  each  and  every  is* 
sue  of  the  capital  stock  ia-  the  company,  of 
whatever  character,  for  whatever  purpose, 
or  whenever  Issued,  portainii^  not  generally 
to  all  the  property  thereafter  acquired  by  It, 
but  qnclfically  to  the  property  which  the 
eontnet  definite  describes,  and  to  which  its 
apidlcatlon  is  therdsy  ctmflned.  This  Is  a 
reasonable  construction  thereof,  and  the  one 
anwraitly  first  adopted  by  the  plalnttfl,  be- 
cause he  ddiayed  assertion  of  any  claim  to 
or  share  in  tlw  authorised  increase  from 
Vdtruary,  1907,  the  date  when  authorised, 
the  certl^te  for  whidt  was  i^mptly  re- 
corded la  the  proper  office  of  Mingo  county, 
until  June,  1010:  This  delay  he  seeks  to  ex- 
cuse hf  an  indefinite  statement  that  he  "has 
lately  discovered"  Uie  authority  thus  aequlr* 
ed  by  the  defendant  As  fnrth«  evidence  of 
an  Intent,  snffldnitly  expreesed  in  the  lease, 
that  the  Interest  of  the  plalntlfl  should  be 
limited  to  the  demised  premises,  the  con- 
tract provides,  In  addition  to  dauae  18,  for 
a  rental  of  1(1  cents  per  ton  and  a  minlmnm 
royalty  of  ^000  annually.  Any  other  con- 
■troction  or  Interinretatlon  of  these  provi- 
sions is  not  only  unreasonable,  but  In  viola- 
tion of  the  established  roles  therefor  previ- 
ously announced  herein,  as  well  as  in  conflict 
with  the  real  purpose  expressed  in  the  agree- 
ment 

Mot  having  asked  and  not  granted  leave 


to  amend  his  bill  before  final  decree,  and 
asking  it  now,  Ow  decree  of  the  ctrenlt  court 
is  to  that  extent  modified,  and,  aa  so  modi- 
fied, it  la  affirmed. 


a*0  Oa.  470) 

ALLEN  V.  STATU. 
(Snpreme  Court  of  Georgia.    Aug.  12,  191S.) 

(SvUahui  hy  the  Court,) 

1.  Cbocinal  Law(}  608*)  —  Contznoahcb — 
Denial  of  Motion. 

It  does  not  appear  that  there  was  any 
abuse  of  discretion  io  OTermUng  a  motion  for 
a  continuance  In  the  present  case,  there  being 
no  Bhowing  on  the  part  of  tiie  movant  that  the 
absent  witness  resided  in  the  coanty  in  which 
the  case  was  pending,  or  even  In  this  state. 
Motions  for  a  continuance  are  peculiarly  with- 
in the  discretion  of  the  trial  court,  and  that 
discretion  will  not  be  controlled  by  this  court, 
unless  It  has  been  manifestly  abused.  Hardy 
V.  State,  117  Ga.  40.  43  S.  B.  434. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Ig^lj^Cent.  Dig.  U  1848-1361;   I>ec.  Dig.  | 

2.  CBDaSAi.  Li.w  (I  762*)— iNsrBucTiONS— 
BxPBBBSXOir  or  Opuizon. 

The  court  did  not  err  in  charnng  the  Jury 
that  "in  prosecutions  for  rape  the  fact  that  the 
woman  made  complaint  soon  after  the  assault 
took  place  is  evidence,  but  the  particulars  of 
the  complaint  cannot  be  gone  into."  This  was 
a  statement  of  a  general  legal  principle,  and 
did  not  amount  to  an  expression  of  an  opinion 
on  the  facts  of  the  instant  case.  Nor  was  it 
unauthorized  by  the  evidence  in  the  case.. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  jl  1731,  1750,  1754.  1758, 
1750, 1769;  Dec.  Kg.  I  7&.*] 

3.  SUFFlUUnOT  OF  BVIDBNCB. 

There  was  snffident  evidence  to  authorize 
the  verdict  of  the  jury ;  and  that  verdict,  hav- 
ing received  the  sanction  of  the  trial  judge, 
will  not  be  disturbed  here. 

Error  from  Superior  Oonrt  Fayette  Coun- 
ty; R.  T.  Daniel,  Juige. 

Bob  Allen  was  convicted  of  crime,  and 
brings  error.  Affirmed. 

W,  B.  Holllngswortfa  and  J.  W.  Culpepper, 
both  of  Fayettevllle,  for  plaintiff  in  error, 
a  M.  Owen,  SoL  Qen.,  ot  Zebnlon,  and  T.  8. 
Felder,  Atty.  Gen.,  for  the  State. 


BECK,  3.  Judgment  affirmed. 
Justices  concur. 


AU  the 


(IM  Oa.  3SI) 

LYNN  V.  STATE. 
(Snpreme  Court  of  Georgia.    June  13,  1013.) 

(SyUahut  by  the  Court.) 
1,  Grand  Jubt  (|  7*)  —  Oboanizatzon  —  Va- 

UDITT. 

By  the  act  approved  August  18,  1011  (Acts 
1911,  p.  81),  creating  the  Dublin  judicial  circuit, 
four  terms  of  court  were  created  for  Laurens 
county,  namely,  Januair,  April,  July,  and  No- 
vember, and  it  is  provided  in  this  act  that  the 
grand  Jaries  of  the  coanties  of  the  circuit  shall 
not  be  convened  except  for  the  spring  and  fall 
terms  of  the  court,  unless  In  the  dlBcretion  of 
the  presiding  judge  it  shall  be  deetaied  expedient 
to  call  a  special  session  of  the  grand  jury  at 


•VHredMri 
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Bome  other  term.  At  the  close  of  tbe  October 
term,  1912,  of  the  BOperlor  court  of  Laurens 
county  the  preaiding  judge  drew  the  required 
number  of  Dames  of  peraona  to  serve  u  grand 
jurors  at  the  January  term,  1913,  of  the  su- 
perior court.  Before  &nj  iodictment  was  re- 
turned against  them  the  defendaotB  challenged 
the  array  of  grand  jurors,  for  the  alleged  rea- 
son that  they  could  only  be  convened  legally 
at  the  April  and  October  terms  of  the  court. 
A  demurrer  was  filed  to  ttie  challenge  to  the 
array,  which  was  sustained  by  the  court  Aft- 
er indictment,  and  before  arraignment,  the  de- 
fendants filed  a  plea  in  abatement,  substantially 
on  the  same  grounds  as  set  out  in  the  chal- 
lenge to  the  array.  A  demurrer  was  likewise 
filed  to  the  plea  in  abatement,  and  sustained  by 
the  courL  Eeld,  that  the  court  did  not  err  in 
sustaining  the  demurrers. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Gent  Dig.  H  2,  10,  21;  Dec.  Dig.  |  7.*j 

2.  JuBY  (I  66*)  —  Panel -~JoxifT  Gbikihal 

Wliere  two  persona  are  jointly  indicted  for 
murder,  and  a  panel  at  48  jurors  la  put  upon 
them  as  trial  jurors,  and  tfaey  elect  to  be  tried 
tc^ethen  they  cannot  demand  ft  pand  of  96 
jurors  from  which  to  strike. 

[Ed.  Note.— For  other  cases,  see  Jun,  Gent 
Dig.  $S  283-290.  SOB;  Dec.  lilg.  S  6&f| 

3.  Cbzhirai.  Law  (81  422.  783,  '764.  1178*)— 
HoMicTDE  (SI  144,  301*)— Appeal— Habh- 

LEB8  Bbbob— I NSTBucnoNs— Motive— Cbed- 

IBILITT  OP  WlTKBaSE»— ETIDENCB. 

The  court  did  not  err  in  refusing  to  give 
the  Jnrv  the  written'  requests  to  cha^e  m  con- 
tained In  the  third,  fourth,  fifth,  and  sixth  divi- 
sions of  the  opinion. 

[Ed.  Note.— For  other  cases,  see  Oriminal 
Law.  Cent  Dig.  H  984-988,  1731-1748.  1752, 
1768.  1770.  3164^168;  Dec.  Dig.  18  763, 
764,  1173  i*  Homicide,  Cent  Dig.  88  261, 
624.  633;  Dec.  Dig.  |}  144.  801.*] 

4.  Cbihinal  Law  ({{  427,  779*)— Conbpibact 
—  gxbcttustaittiai.  evideitcb  —  inbtbuo- 

TIOR& 

The  Instruction  contained  In  the  seventh 
division  of  the  opinion  was  not  erroneous. 

(a)  A  conspiracy  may  be  shown  by  circum- 
stantial evidence,  as  well  as  direct  testimony, 

(b)  That  there  was  no  conspiracy  dialled  in 
terms  in  the  bill  of  indictment  between  tbe  de- 
fendants jointly  indicted  does  not  make  the 
giving  of  a  correct  instruction  to  the  jury  on 
tile  subject  of  conspiracy  error,  where  there 
is  evidence  to  authorize  such  a  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1012-1017,^858;  De&  Dig. 
K  427,  779.*] 

5.  Gbiuinal  Law  (8  695%.  New,  vol.  17  Key- 
No.  Series)— WiTNBSBES  (8  37*)— Competem- 
CY— TkIAL— BBOEPTIOR  or  BVIDEHCE— BUL- 
IHO. 

Where  objection  if  made  to  the  admissi- 
bility of  testimony,  and  the  court  does  not  rule 

Tn  the  objection,  but  the  testimony  is  allow- 
to  go  to  the  jury,  the  failure  of  the  court 
to  rule  upon  the  evidence,  under  the  facts,  is 
equivalent  to  overruling  the  objection. 

(a)  That  a  witness  did  not  hear  all  of  the 
conversation  between  two  defendants,  jointly 
indicted,  and  about  wiiicb  he  is  asked  to  testi- 
fy, is  no  ground  of  objection  to  his  stating  so 
mudi  of  it  as  he  did  near. 

[Ed.  Note.— For  oUier  cases,  see  ^tneuai, 
Gent  Dig.  »  80-87;  Dee.  Dig.  |  87.*] 

6.  Cbihinal  Law  (8  427*)— Evidence— Con- 
spiracy. 

Where  two  persons  are  jointly  Indicted  for 
murder,  and  the  state  relied  largely  upon  cir- 
cumstantial evidence  for  conviction  and  the  ex- 
istence of  a  conspiracy  to  commit  the  murder. 


It  was  not  error  to  admit  the  following  letter 
to  the  deceased  in  evidence  (wliicb.  according 
to  admission  of  counsel  for  defendants  in  open 
court,  was  written  jointly  by  the  defendants), 
as  tending  to  show  a  conspiracy  between  them : 
"DubUn,  Ga.  Dec  13th  1912.  Uncle  Frank 
Hightower  Alonso  and  the  children  Is  plan- 
ning to  go  and  getting  ready  to  go  to  Wilka  Co 
next  Tuesday,  they  wiU  be  gone  thre^  days 
you  dont  know  how  desolate  it  is  out  here  when 
me  and  the  baby  Is  left  alone.  We  cant  all 
leave  on  account  of  our  stock.  We  have  plenty 
of  ligbtwood  ready  cut  You  can  come  In  your 
wagon  every  day  and  get  a  load  I  wiU  give 
you  a  good,  good  good  dinner.  Please  come 
visit  me  in  my  loneliness.  You  will  never  re- 
gret the  tim&   Alice  Lynn  R  0  Dublin,  Ga." 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAWj^Oent  Dig.  |f  1012-10]?;  Dee.  Dig.  i 

7.  WrnvKfiSES  (88  274.  S56*1-Cbiminal  Law 
(g  1169*)  —  Evidbnob  —  Ohabaoteb  op  De- 

XENDAHX— COHPBIXNOY  Qp  WlTNEBaBB— AP- 
PEAL—HABHLBSB  Ebbob. 

A  witness  was  called  by  the  defendant  for 
the  purpose  of  proving  his  general  good  charac- 
ter. On  direct  examination  he  testified  that 
be  did  not  know  the  defendant's  general  char- 
acter ;  that  all  he  knew  was  personal  The 
court  declared  the  witness  Incompetent,  and  he 
withdrew  from  tbe  witness  dialr.  Subsequent- 
ly the  state  asked  leave  to  put  the  witness  back 
on  tbe  stand  as  defendant's  witness  and  cross- 
examine  him,  which  was  allowed  to  be  done  bj 
the  court  The  witness,  ovw  objection  of  de* 
fendant's  counsel,  testified  In  answer  to  a  ques- 
tion from  state's  counsel :  "I  have  heard  him 
[the  defendant]  use  words  that  carried  with 
them  a  meaning  which  implied  a  threat'  on  his 
[I>avis'.  a  third  person]  life."  S«ld,  that  this 
was  error,  but  under  the  facts  of  this  case  will 
not  require  a  new  trial. 

r<^^-r^°^Si''^°^  WlboesBes. 
Ccait  Dig.  18  1154-1156,  966,  966;  Dec.  Dig.  ^ 
274,  365:*  Criminal  Law.  Cent  Dig.  88  754, 
8088,  8180,  8187-3143;  Dec,  Dig.  {  1169.*] 
8  Tebdict  SrrBTAiNED— No  Ebbob. 

1'he  evidence  is  sufficient  to  authorin  the 
verdict 

Error  from  Superior  Court,  Laurens 
County;  K.  J.  Hawkins.  Jndge. 

A.  L.  Lynn  was  convicted  of  muider,  and 
brings  error.  Afflrmed. 

Davis  &  Nev,  of  Did>llii,  for  plaintiff  in 
error.  E.  L.  Stephens,  SoL  Gen.,  of  Wrights- 
Tllle^  J.  8.  Adams  and  Davis  ft  Stnrgis,  all 
of  Dnhlln,  and  T.  S.  Felder,  Atty.  Gen.,  tor 
the  State. 

HILL,  J.  At  the  Jfannary  tenn,  19i8,  of 
the  sapeilor  court  of  Imokds  conn^,  A.  L. 
Lynn  and  Alice  Lynn,  hla  wife,  were  jointly 
Indicted  and  tried  for  tbe  murder  of  F.  M. 
Hightower.  The  Jury  roidered  a  vwdict 
finding  tbe  defendant  Alice  I^nn  not  goilty, 
and  tbe  defendant  A.  L.  I^nn  gnllty,  wltlL 
a  Tecommradation  to  life  imprisonment  In 
tbe  penitentiary.  To  the  judgment  of  the 
court  overroling  his  motion  for  a  new  trial, 
A.  L.  Lynn  excited. 

[1]  1.  One  groDDd  of  tbe  amended  motlcm 
for  a  new  trial  is  because  tbe  court  erred  In 
sustaining  a  demurrer  filed  to  the  challenge 
to  the  array  of  grand  Jurors  before  they  had 
returned  a  true  bill  against  the  defendants. 
The  grand  jury  by  whom  the  defendant  was 
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indicted  was  drawn  at  the  regnlar  fall  term 
of  conrt,  and  summoned  to  appear  at  tbe 
next  tenn,  to  wit,  tbe  January  term,  when 
tbeiy  were  iuqianded.  At  Oiat  term  the  de- 
fttidant  was  indicted.  He  challenged  the  ar- 
ray on  the  groosd  that  the  grand  Jury  was 
not  a  legal  onew  He  oontcokded  that  the  pro- 
TlBlon  of  Oie  act  creattng  tiie  DnUln  drcolt 
(Acts  1911,  p;  82)«  which  prorides  that  the 
grand  Juries  of  the  counties  €t  that  drcolt 
"shall  not  be  convened  except  for  the  q»ing 
and  fUl  terms  of  tile  court  unless  In  the 
diaeretton  of  the  presiding  Judge  It  shall  be 
deemed  expedient  to  call  a  special  sessUm 
ai  tbe  gnmd  jnzy  at  some  otheor  tem^**  was 
unconstitutional  because  not  uniform  with 
tbe  practice  in  regard  to  summoning  grand 
Juries  for  each  term  of  court  prescribed  by 
gowral  laws,  and  also  because  the  grand  Ju- 
ry wwe  not  called  in  epedal  eesston  at  die 
January  term  of  court  in  accordance  with 
tiliat  act;  if  It  were  coiutitDtlanaL  It  is  an- 
necessary  to  decide  whether  the  jnoTislon  of 
tbe  Mt  abore  quoted  Is  or  is  not  constltn- 
tumal  In  rither  erent  the  grand  Jury 
wbldi  Indicted  the  defendant  was  a  legal 
grand  Jury*  and  that  is  ell  that  concerns 
bim.  Under  the  general  law  provision  is 
made  for  having  a  grand  Jury  at  each  term 
of  conrt  Penal  Oode,  |  828.  If,  thertfore, 
ttie  above^noted  provision  Is  invalid  and 
Bbonld  be  stridden  from  the  act,  under  the 
gmml  law  a  grand  Jnry  oonld  be  drawn  at 
thB  fall  term  of  court  and  summoned  for  the 
next  regnlar  term  thereafter,  to  wit,  the 
January  term,  on  the  other  hand,  the 
provision  (tf  tbe  act  above  oooted  dionld  be 
bold  to  be  oonstltntiwal,  there  is  nothing  in 
ft  which  would  make  the  grand  Jury  so 
drawn  and  summoned  an  ill^l  grand  Jury. 
It  declares  that  the  grand  Juries  shall  not  be 
"convened"  exc^t  for  the  spring  and  fall 
terms  of  tiie  court  unless  In  the  discretion 
of  tbe  court  tt  shall  be  deemed  eipedient  "to 
call  a  special  session  of  the  grand  Jury  at 
Bome  othw  term."  When  the  presiding  Judge 
drar  a  grand  Jury  at  the  fall  term  of  court, 
and  caused  the  Jurors  so  drawn  to  be  sum- 
moned to  appear  at  the  January  term  there- 
after, and  impaneled  them  and  caused  them 
to  proceed  to  discha^  the  duties  of  a  grand 
Jury,  this  was  sufficient  evidence  that  in  his 
discretion  he  deemed  It  necessary  for  the 
grand  Jury  to  be  in  session  at  that  term,  and 
*tliat  he  called  a  special  session  of  the  grand 
Jnry  thereat  No  formal  order  w  declara- 
tion further  than  this  was  necessary  for 
that  purpose.  The  act  require  the  grand 
Jury  to  be  convened  at  the  spring  and  fall 
terms  of  the  court,  and  leaves  It  to  the  dis- 
cretion of  the  presiding  Judge  to  call  a  spe- 
cial session  of  the  grand  Jury  at  some  other 
term.  It  was  held  in  Tompkins  v.  State,  138 
Ga.  466,  75  S.  B.  5H  that  grand  jurors  who 
bad  served  at  one  regnlar  term  of  the  su- 
perior court  were  declared  by  the  L^jslature 
to  be  Ineligible  for  Jury  duty  at  the  next  suc- 
ceeding term,  and  that  under  the  act  creat- 


ing the  Dublin  circuit  the  presiding  Judge 
could  not  summon  a  grand  Jury  which  had 
served  at  one  regnlar  term  to  serve  at  the 
next  succeeding  regular  term  of  court  It 
was  suggested  that  probably,  under  the  pow- 
er to  call  a  spedal  session  of  the  grand  Jury 
at  some  other  term,  the  same  grand  Jury 
might  be  recalled  at  such  a  term  as  grand 
Juries  could  be  called  in  special  session  un- 
der the  general  law;  but  what  was  said  in 
regard  to  calling  back  a  grand  Jury  to  serve 
at  two  succeeding  terms  was  not  a  construc- 
tion of  the  entire  provision  of  the  act  or  a 
declaration  that  it  had  no  meaning  except 
in  regard  to  audi  a  situation.  In  the  pres- 
ent case  there  was  no  ^ort  to  require  a 
grand  Jury  which  had  served  at  one  term  to 
return  and  serve  at  the  next  succeeding  reg- 
nlar  term.  A  new  grand  Jury  was  drawn  at 
the  fall  term,  and  summoned  to  serve  at  the 
January  term,  and  then  impaneled.  As  to 
that  situation,  the  action  of  the  Judge  was  a 
suffld^  conq)liance  with  the  provision  of 
the  act  authorising  him  to  call  a  spetdai  ses- 
sion of  tbe  grand  Jury  at  the  January  term. 
Thus,  if  the  constitutional  attack  on  this 
provision  of  tbe  act  should  be  sustained,  un- 
der tbe  general  law  the  grand  Jury  which  in- 
dicted the  defendant  was  legally  drawn,  sum- 
moned, and  impaneled  at  the  term  when  the 
indictment  was  found.  If  the  ^vidon  of 
the  act  should  be  treated  as  valid,  what  was 
done  was  a  sufficient  compliance  with  its 
terms,  and  the  grand  Jury  was  a  legal  grand 
Jnry.  This  being  so,  in  either  event  the 
conrt  properly  refused  to  sustain  the  <Aial- 
lenge  to  the  array  and  the  plea  in  abatement 
whldi  raised  the  same  question. 

[I]  2.  After  arraignment  a  panel  of  48trav- 
eree  Jurors  was  put  ia>on  the  defendants^ 
A.  Ii.  Lynn  and  AUce  I^nn,  and  a  list  of  the 
names  of  the  48  Jurors  was  fomidhed  them, 
and  the  conrt  ordered  tbe  striking  of  the  Jnry 
from  tbe  list  so  furnished.  -  The  defendahts 
objected  to  the  ruling  of  the  court  that  they 
strike  from  the  list  of  48  jurors,  and  demand- 
ed a  panel  of  96  Jurors  to  be  furnished  them 
before  being  compelled  to  commence  their 
strikes.  The  defendant  assigns  error  on  the 
refusal  of  the  court  to  furnish  a  panel  of 
96  Jurors,  Insisting  that,  as  there  were  two 
defendants  on  trial  Jointly,  each  defendant  was 
(as  the  court  held)  entitled  to  20  peremptory 
strikes,  and  as  the  defendants  were  Jointly 
indicted  and  Jointly  on  trial,  they  were  en- 
titled to  a  panel  of  96  Jurors  from  which  to 
commence  striking, .so  that  each  might  have 
his  or  her  20  i>eremptory  challenges  with 
knowledge  of  the  personnel  of  the  entire 
panel  of  96.  At  common  law  the  preparation 
of  a  list  of  those  liable  to  be  summoned  to 
serve  as  Jurors  at  a  succeeding  term  of  court 
was  unknown.  The  sheriff,  coroner,  or  offi- 
cials known  as  "elisors"  had  an  uncontrolled 
discretion  to  summons  such  "good  and  lawful 
men"  as  they  might  select,  by  virtue  of  a 
writ  of  venire  facias.  Ttiis  practice  was  said 
to  have  led  to  abuses,  flM^^niyb}IOi^©gIe 
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Jnileit'*  and  bla^nmlUnc  dttnna.  1  Iliomp- 
aon  on  Trlali,  1 1&  To  preront  a  recnRowe 
of  thla  erll,  atatntes  have  been  paased  In 
neariy,  U  not  all,  American  statea,  providing 
for  the  drawing  from  tiie  joiy  box,  prerlona- 
ly  prcvared  by  officials  designated  for  tbat 
pmpoae  wider  fixed  mlei^  at  "a  glT«n  time 
before  the  oommenoement  of  anj  term  of 
conrt,  or  at  other  stated  periods,  of  a  list  of 
persons,  within  the  cottntj,  or  oOter  julsdle- 
dm,  from  whom  Jnrors  are  to  be  sommoned." 
Id.  I  — k  Thus,  onr  statate  provides  how 
Juries  are  impanded  to  try  any  person  In- 
dicted for  a  felony:  "When  any  person  shall 
stand  Indicted  for  a  felony,  the  coart  shall 
have  Impaneled  forty-elsht  jarors,  twenty- 
fonr  of  whom  shall  be  taken  from  the  two 
panels  of  petit  Jurors,  from  which  to  select 
the  Jury,  if  the  jury  cannot  be  made  up  of 
said  panel  of  forty-eight,  the  court  shall  con- 
tinue to  furnish  panels,  conslatlag  of  such 
number  of  Jurors  as  the  court,  In  its  discre- 
tion, may  think  proper,  nntU  a  Jury  Is  ob- 
tained." And  see  section  863.  The  defend- 
ant can  require  no  more  than  the  statute 
grants  to  him.  He  is  granted  a  panel  of  48 
jurors ;  and,  while  two  were  indicted  joint- 
ly, each  had  the  right,  as  did  the  state,  to  a 
severance  on  the  trial,  if  the  election  was 
made.  Penal  Code,  |  995.  Had  the  defend- 
ant elected  to  be  separately  tried,  he  would 
have  had  a  full  panel  of  48  jurors  from 
which  to  strike.  But  as  he  did  not  elect  to 
sever,  but  to  be  tried  jointly,  it  cannot  be 
held  that  be  was  entitled,  as  a  matter  of  law, 
to  a  panel  of  96  jurors.  It  is  apparent  what 
sndi  a  ruling  would  lead  to,  If  a  number  of 
persons  were  jointly  Indicted  and  all  the  de- 
fendants elected  to  be  jointly  tried,  and  each 
Insisted  on  the  rule  contended  for  luxe.  The 
defendant  is  entitled  to  all  that  the  statute 
grants  to  him,  and  no  more^  and  It  grants 
to  him  a  panel  of  48  Jurors,  and  the  right  to 
sever  on  the  trial.  It,  therefore,  he  was 
fornlsbed  a  panel  of  48  Jurors,  as  required 
by  the  statute,  and  he  declined  to  sever  on 
the  trial,  he  has  been  deprived  of  no  right 
See  Cason  v.  State,  184  Ga.  786  (la),  68  S.  B. 
654. 

[S]  8.  Error  Is  asdgned  because  the  court 
left  off  the  last  danse  <tf  the  following  re- 
quest to  chai^  the  Jury:  *^etore  there  can 
be  any  convletl(m  of  nnudar,  ^ther  express  or 
implied,  malice  must  be  shown  from  fbe  evl- 
doice.  Where  the  state  proves  the  killing,  a 
presumption  of  malice  arises;  but  where  the 
defendant  admits  the  killing  with  a  deadly 
weapon,  but  adds  an  ezplanatioa  which 
might  native  malice,  no  presumption  would 
arise  that  the  homidde  was  murder  from 
such  an  admission.  In  otber  words,  where 
the  killing  Is  shown  by  the  admission,  and  at 
the  same  time  the  admission  Is  made  there  is 
an  explanation  Justif:rtng  the  defendant,  It  Is 
stlU  necessary  in  order  for  the  Jury  to  con- 
vict, for  the  state  to  prove  malice,  either  ex- 
press or  implied."   The  charge  and  refusal 


to  charge  could  not  have  injuriously  affected 
the  d^endant  A.  Ii.  Ljoa,  It  eonid  oidy  ap- 
ply to  tiie  defendant  Alice  I^m,  who  admit- 
ted tbe  kUllng  and  sought  to  Justify  it,  and 
who  was  acquitted  by  the  jury.  The  state 
did  not  rely  upon  any  confession  <a  the  de- 
fendant A.  L.  lornn,  and  be  could  not  there- 
fore be  hurt  by  the  diarge  as  glToi,  and  Uie 
aXxml  to  diarga. 

4.  It  wad  not  emnr  to  refose  fo  give  the  fol- 
lowing charge  to  the  jury:  fEbe  state  Is  not 
compelled  to  show  a  motive  in  order  to  con- 
vict of  murder,  ivovided  either  fxpnm  or 
Implied  maUoe  is  shown,  but  there  can  be  no 
0(Hivlction  of  murder  without  thtf  the  ptoct 
of  expivss  malice,  or  a  presonqttlon  from 
which  malice  can  be  Implied,  for  there  Is  no 
murder  witliont  maUce,  and  no  malice  witii- 
ont  motive,  and  the  absence  of  the  proof  of 
motive  is  a  strong  drcumstanee  in  favor  vt 
Innocence,  and  this  Is  especially  true  where 
the  guilt  of  the  accused  is  donbtfnl.**  Gamp- 
beU  ▼.  States  124  Oa.  482  (B),  485, 52  S.  B.  914- 

5.  BrrOT  is  assigned  because  the  cou^t  re- 
fused to  Instruct  the  Jury  as  requested  by 
the  defendant  In  writing,  as  foUowst  "I  also 
charge  you.  If  you  bdleve  ttut  the  deceased 
was  attouptlng  to  have  carnal  knowledge  of 
Mra  A.  U  Lynn  fordbly  and  against  her  will, 
that  her  husband  A.  L.  Lynn  would  have  been 
Jostifled  in  killing  the  deceased."  The  court 
did  not  err  In  refusing  to  chaz^  as  requested. 
There  was  'no  evidence  to  authorize  the 
diarge,  nor  was  there  any  evidence  to  show 
that  any  assault  had  been,  made  upon  the 
defendant  Mrs.  A.  L.  Lynn,  or  that  her 
husband,  A.  L.  Lynn,  had  killed  the  de- 
ceased to  prevent  an  assault  being  made  up- 
on his  wife.  Her  statement,  not  nnder  oath, 
that  she  killed  the  deceased  could  not  be  tak- 
en as  eridence  In  favor  of  her  hnsband.  Ber- 
ry V.  State,  122  Ga.  429,  SO  S.  E.  340.  The 
defendant's  whole  defense  was  based  on  the 
theory  that  he  was  not  present  at  the  killing, 
or  that  he  took  any  part  In  It;  he  sought  to 
establish  an  alibi,  and  to  prove  tbat  at  the 
time  of  the  killing  he  was  at  a  place  otber 
than  the  scene  of  the  homidde.  The  court 
had  fully  instructed  the  jury  as  to  the  right 
of  the  defendant  Alice  Lynn  to  protect  her- 
self from  the  assault  she  claimed  was  made 
upon  her,  but  he  correctly  declined  to  charge 
Uiat  her  husband  would  have  been  Justified 
In  killing  the  deceased  under  these  drcum- 
atances,  or  on  the  theory  that  it  was  neces- 
sary for  him  to  kill  the  deceased  to  prevent 
the  assault  from  being  made. 

6.  The  court  did  not  err  in  refusing  to  give 
the  following  request  to  charge  to  the  Jury: 
"I  charge  you,  gentlemen  of  the  Jury,  that 
the  testimony  of  a  detective  or  person  inter- 
ested in  the  outcome  of  the  case,  or  that 
has  any  prejudice  or  bias  resting  on  his 
mind  against  the  accused,  should  be  scanned 
with  care.  A  detective  or  person  interested 
in  the  outcome  of  the  case  is  not  thereby 
rendered  Incompetent  from  testifying,  and  do 
person,  no  ™itterj»^w  ^u(^j^^j^^(nter- 
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ested,  or  how  itrongly  they  are  prejudiced, 
or  how  unworthy  they  are  of  belief,  and 
[are?]  merely  for  that  reason  rendered  In-, 
competent  as  a  witness,  but  their  testimony 
must  be  admitted,  and  their  truthfulness  or 
untruthfulness  is  to  be  determined  by  the 
jury."  The  competency  of  testimony  la  for 
the  court  to  determine,  and  the  weight  to  be 
given  it  and  the  credibility  of  the  witnesses 
is  ezdualTely  for  the  determination  of  the 
Jury.  CalTln  t.  State,  118  Oa.  73,  75,  44  S. 
B.  848;  Merritt  y.  State,  107  Ga.  675  (4),  84 
8.  E.  361;  Ryder  t.  SUte.  100  Oa.  628  (6).  28 
8.  E].246,38L.B.A.721,62Am.8t  Rep. 
834;  Rouse  T.  State^  185  Oa.  227,  69  S.  B.  180. 

[4]  7.  The  foUowljig  charge  of  the  court 
was  not  erroneous:  "The  state  contends  in 
this  case  that  there  was  a  conspiracy  on  the 
part  of  the  defendants  A.  L.  Lynn  and  Alice 
Lynn  to  take  the  life  of  the  deceased,  F.  M. 
Hightower.  It  is  for  yon  to  determine  firom 
the  evideiue  whether  ox  not  there  was  a  con- 
spiracy.  A  conspiracy  may  be  defined  as  a 
com  M  nation  or  agreement  between  two  or 
more  persons  to  do  an  unlawful  act  The 
existence  or  ncmexistenoe  of  a  conspiracy  or 
etuniDon  Intent  may  be  established  by  proof 
of  mets  end  condnct,  or  by  proof  of  express 
agreement.  It  any.  It  may  be  proved  by 
circumstantial  evidence,  as  well  as  direct 
teetlmony.  It  you  determine  there  was  a 
conspiracy  between  two  or  more  persons  to 
do  the  act  ellii^  in  the  indlctmoi^  then  I 
diaige  joa  that  any  act  done  in  pnrsnance 
of  that  agreement^  by  any  one  ot  the  persons 
to  me  agreement  la  the  act  ot  both,  it  done 
within  the  scope  of  the  agreement.  If  you 
believe  there  was  a  conspiracy  and  common 
intent  between  the  defendants  to  do  an  nn* 
lawtni  act;  as  diarged  in  ttds  troe  bill  ot 
taidictmeDt  tSuai  I  charge  yon,  it  one  ot  than, 
if  there  was  such,  did  the  act  alleged  in  the 
indictment— that  is  klU  F.  U.  Bl^tower^ 
and  the  other  defendant  stood  1^  aiding  and 
asslatlDg  aboDt  the  act,  thai  the  other  would 
be  guilty  ot  tha^act  that  the  one  who  stmck 
the  fatal  blow  would  be  guUty  of."  It  Is  in- 
sisted that  this-diarge  was  error  because 
there  was  no  evUtenoe  to  suxvort  or  warrant 
ft  charge  on  tiie  Question  at  conspiracy,  and 
that  the  charge  amounted  to  an  exivesdon  of 
opinion  on  the  part  ot  tl)e  court  that  there 
was  a  0(Hiq>iracy  between  the  movant  uid 
Ids  wife,  Alice  Lynn;  also  that  the  charge 
"raised  circumstantial  evidence  to  the  same 
dignity  as  that  ot  positive  evidence.**  We  do 
not  ttdaik.  the  charge  open  to  any  of  the  ob- 
jectlona  urged  against  It  Tben  was  snffl- 
dent  evidence  to  warrant  a  charge  on  the 
law  ot  oraqdracy,  and  the  tact  that  the  in- 
dictment did  not  In  terms  diarge  a  Con- 
Qdracy  did  not  make  It  erroneous  for  that 
reason.  Nor  Is  tiie  <iuata  opoi  to  the  objec- 
tiim  Qiat  a  convlnuy  cannot  be  shown  by 
drcomatantial  evidence.  This  court  has  re- 
peatedly ruled  that  a  conspiracy  may  be 
shown  by  snch  evidence  Tomer  v.  States 
138  Ga.  808,  812,  76  &  B.  849;  Dixon  T. 
79  8Jil^ 


State,  U6  Oa.  186  (8).  42  S.  B.  357 ;  HcElroy 
V.  State.  126  Ga.  37  (2).  63  S.  B.  758;  Weaver 
V.  State,  135  Ga.  817  (1).  68  S.  B.  488. 

[I]  8.  The  defendant  and  bis  wife  were 
Jointly  indicted  for  murder.  On  their  trial 
certain  evidence  of  a  detective  was  offered 
by  the  state,  which  tended  to  show  a  confes- 
sion on  their  part  while  they  were  confined 
in  jail.  The  witness  testified  to  certain  con-  ■ 
Tersatlons  between  the  husband  and  wife, 
secured  by  means  of  a  dictagraph,  whl^  had 
been  placed  in  the  cell  occupied  by  them.  It 
is  insisted  that  this  evidoice  was  inadmis- 
sible because  the  testimony  of  the  witness 
showed  that  he  did  not  hear  all  of  the  con- 
versation, and  that  a  part  of  thdr  conversa- 
tion would  not  be  admissible  unless  all  of  it 
was  heard  by  the  witness.  To  the  objection 
thus  urged  the  court  did  not  rule  one  way 
or  the  other,  but  the  testimony  was  before 
the  Jury,  and  was  argued  by  the  attorneys 
to  them.  Under  the  tacts  the  failure  of  the 
court  to  rule  upon  the  objection  urged  to  (he 
admissibility  ot  the  evidence  was  equivalent 
to  oveAmllng  the  objection.  As  to  the  first 
ground  ot  the  objection,  that  the  witness  was 
Incompetent  to  testify  unless  he  heard  all  of 
the  conversation,  this  court  has  held  that 
the  tact  that  a  witness  did  not  hear  bU  ot  a 
convOTsatlon  between  defendants  Jointly  In- 
dicted, and  about  vhich  he  is  called  to  tes- 
tify. '*Ib  no  ground  of  objection  to  his  stating 
so  mxub  ot  it  as  he  did  hear."  Westmoreland 
V.  State,  45  Ga.  225  (8) ;  Wooltolk  t.  States 
86Ga.71(12),  99,11S.B.814. 

[I]  9.  The  following  lettu  was  offered  In 
evidence  by  the  stat^  and  evidence  was  in- 
trodnced  to  prove  its  execution  by  the  de- 
fendants Jointly:  "Dublin.  Ga.  Dec.  13th 
1912.  Uncle  Frank  Hightower  Alonxo  and 
the  children  is  planning  to  go  and  getting 
ready  to  go  to  Wllks  Oo  next  Tnesday,  th^ 
will  be  gone  three  days  yon  dont  know  how 
desolate  it  is  out  here  when  me  and  the 
baby  la  left  alone.  We  cant  all  leave  on 
account  of  our  stock.  We  have  plenty  of 
lightwood  ready  cut  Ton  can  come  In  your 
wagon  every  day  and  get  a  load  I  will  give 
yon  a  good,  good  good  dinner,  ^ease  come 
visit  me  In  my  loneliness.  Ton  will  never 
r^ret  the  time.  Alice  Lynn  R6  Dublin,  Ga." 
It  was  admitted  by  counsel  for  the  defend- 
ants, In  open  court  tbat  the  defendant  Alice 
Lynn  wrote  a  portion  of  the  letter,  and, 
owing  to  her  nervous  condition,  her  husband, 
A.  L.  Lynn,  wrote  the  remainder,  but  ob- 
jection was  made  to  ito  being  admitted  In 
evidence^  on  the  ground  that  it  was  Irr^ 
vant.  and  had  no  bearing  one  way  or  Ute  oth- 
er on  the  case.  We  think  the  letter  was  ad< 
misslble  as  tending  to  show  a  conspiracy  on 
the  part  of  Lynn  and  his  wife  to  have  the 
deceased  visit  t^ielr  home  tor  the  purpose  ot 
mnrdwlng  hlpi,  as  contended  by  the  state. 
This  theory  was  contested  by  the  defendants, 
and  for  the  purpose  In^cated  tt  vras  admis- 
sible In  evldemn. 

11}  10.  73ie  sixteenth  ground  of  iOieinofli^ 
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assigns  error  because,  dnrii^  the  progress  of 
the  trial,  "and  while  witnesses  were  being 
ezamlned  In  behalf  of  the  defendant,  and,  as 
movant  contends,  specifically  In  bdialf  of 
himself,  the  witness  M.  H.  Blackshear  was 
called  to  the  stand  hj  the  defendants  for 
the  purpose  of  proving  their  good  diaracter, 
but  said  witness  testlfled  as  follows:  Wit- 
ness was  asked:  *Q.  Do  yon  know  Mr.  and 
Mrs.  A.  Xj,  Iiynn?  A.  I  know  Bfr.  A.  Ia  I^ynn. 
Q.  How  long  have  you  known  Mm?  A.  I 
have  known  falm  seven  or  eight  years.  Q. 
Do  you  know  his  charactra  or  general  reputa- 
tion In  the  neighborhood?  A.  I  don't  think 
I  do ;  the  aialj  knowledge  I  bare  of  htm  la 
personal.*  The  court  held  that  said  witnras 
had  not  qualified  as  a  character  witness,  and 
no  further  questions  were  then  asked  said 
witDffis  by  either  side,  and  he  was  excused. 
The  following  day,  after  the  defendants  had 
closed  their  testimony,  and  the  state  ms  of- 
fering testlmoi^  In  r^ttal,  Oapt  W.  C. 
Davis,  who  was  examining  the  witnesses  for 
the  state  stated  to  the  court  fts  follows:  *I 
desire  to  recall  Mr.  Blackshear  fOr  the  pur- 
pose of  examining  him  on  the  cross  as  the 
defendant's  witness.'  This  being  allowed  by 
the  court,  witness  was  asked  the  following 
questions:  *Q.  Did  you  ever  hear  Mr.  A.  L. 
I^n  threaten  to  kill  Mr.  Geo.  B.  Davis?' 
This  was  objected  to  by  movant,  on  the 
ground  that  the  witness  had  not  qualified  as 
a  character  witness  on  the  direct  examina- 
tion, and  had  not  testified  to  good  character 
on  the  direct,  and  that  it  was  not  lawful  fbr 
any  witness  who  had  tailed  to  qualify  as  a 
character  witness  on  the  direct  to  answer 
specific  acta  of  bad  character  on  the  cross 
examination,  which  objection  was  overruled 
by  the  court;  and  the  wltnera  answered  as 
follows:  'A.  Yes,  air;  X  heve  heard  him 
use  words  that  carried  with  them  a  meanliv 
which  Implied  a  threat  on  his  life.  Q.  Why 
did  he  do  it?  A.  I  presume  it  was  because  he 
was  very  angry.  Q.  What  had  Mr.  Davis 
done  to  him?  A.  It  was  in  connection  with 
a  suit  that  Mr.  Davis  had  brought  for  Mr. 
Ijyun's  brother  against  A.  L.  I^nn.'"  The 
d^endant  objected  to  this  testimony  going  to 
the  Jury,  and  excepted  to  the  ruling  of  the 
court  overruling  the  objection.  We  under- 
stand the  general  rule  to  be  that  where  the 
defendant's  diaracter  is  put  in  evidence,  and 
a  witness  for  the  d«rendant  has  testified  on 
direct  examination  as  to  the  defendant's 
general  good  character,  he  may,  on  cross-ex- 
amination, be  questioned  as  to  specific  acts 
of  bad  character  or  of  violence  on  the  part  of 
the  defendant  Did  the  testimony  in  this 
case  come  up  to  this  rule?  On  direct  ex- 
amination the  witness  answered,  as  to  his 
knowledge  of  the  general  reputation  (rf  Qie 
def^dant  In  the  ndgbborhood:  **I  dont 
think  I  do;  the  only  knowledge  I  have  of 
him  -is  peraonaL"  We  think  the  court  cor- 
rectly held  that  the  witness  was  not  quali- 
fied as  a  character  witness.  But  the  serious 
question  arises  when  the  witness,  who  was 


pat  back  on  the  stand  by  the  state  to  be 
crosB-ezamlned,  tesUfled:  "I  have  heard  him 
[the  defendant]  use  words  that  carried  with 
them  a  meaning  which  implied  a  threat  on 
his  [Geo.  B.  Davis']  life."  Do  these  words 
mean  that  the  defendant  was  a  man  of  vio- 
lent <^taracter?  Can  the  question  be  asked 
on  cross-examination,  and  the  answer  admit 
ted,  as  not  being  in  violation  of  the  rule  as 
to  proof  of  violent  character  on  the  part  of 
the  defendant,  who  had  voluntarily  put  his 
character  in  Issue  by  othor  witnesses?  And 
did  the  question  and  answer  prejudice  the 
defendant  before  the  Jury  so  as  to  require 
a  new  trial?  There  are  cases  in  which  it  has 
been  held  tliat  where  ttiere  Is  ample  com- 
petent evidence  to  support  the  verdict,  a  new 
trial  will  not  be  granted  notwithstanding  evi- 
dence had  been  erroneously  admitted  to  the 
Jury. .  Laby  v.  State,  102  Ga.  688,  646,  2»  S. 
B.  4M.  The  defendant  bad  put  his  good  char- 
acter in  issue.  As  to  whether  it  was  good 
la  a  BiUwtantive  ta.ct,  and  the  Jury  will  con- 
rider  4nd  weigh  the  evidence  on  that  que*- 
tlon  in  connection  vpifh  all  the  other  evidence 
offered  by  the  state,  in  arriving  at  thdr  ver- 
dict His  good  character  is  not  a  substantive 
defense,  but  may  be  considered  by  the  Jury, 
and  nuy  of  itself  raise  a  doubt  in  their 
minds  as  to  his  guilt  See  Scott  v.  State,  187 
Ga.  837  (8),  78  8.  E.  575.  We  think  It  was 
error  to  allow  the  witness  to  answer  tbe 
question  propounded  as  to  specific  threats  of 
violence;  and,  while  ttie  answer  Is  not  a  di- 
rect statement  of  a  threatened  act  of  violence 
on  the  part  of  the  accused,  it  might  be  equiva- 
lent to  that  But  we  do  not  think  the  evi- 
dence could  have  been  prejudicial  to  the  de- 
fendant under  tbe  facte  ot  this  case.  The 
person  said  to  have  been  threatened  by  the 
defendant  was,  according  te  the  record,  Mr. 
George  B.  Davis,  counsel  for  the  defiant  In 
this  case,  and  who  examined  the  witnesses 
for  him.  If  the  language  objected  to  amount- 
ed to  a  threat  on  the  life  of  Mr.  Davis — and 
we  doubt  it— It  made  little  Impression  on  the 
witness  Blackshear,  for  he  testified  further, 
"If  I  had  thought  he  was  going  to  kill  you, 
Mr.  Davis,  I  would  have  told  you."  Tf  the 
language  of  the  defendant  testified  to,  there- 
fore, made  no  Impr^lon  on  the  mind  of  the 
witness  who  heard  it  that  It  amounted  to  a 
threat  to  take  Che  Ufe  of  Mr.  Davis,  it  can 
hardly  be  supposed  that  it  would  impress  the 
Jury  that  it  was  a  threat  to  teke  Mr.  Davi^ 
life,  or  to  impress  them  with  the  Idea  that 
the  defendant  was  sudi  a  violent  man  aa 
that  he  would  likely  commit  a  homicide  .with- 
out sufficient  provocation.  It  will  be  observed 
that  the  witness  did  not  testis  that  the  de- 
fendant was  a  man  .of  violet  character.  He 
merely  said  that  he  had  heard  him  use  words 
which  caiTied  a  meaning  that  implied  a 
threat  on  the  Ufe  of  the  person  alleged  to 
have  been  threatened.  We  cannot  conceive 
that  a  Jury  of  average  Intelligence  would  be 
influenced  by  language  so  hedged  about  ae 
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bopUeO.  The  langnage  Itself  was  not  given. 
Barely  no  Juiy  trying  one  fbr  his  MSb  would 
convict  merely  because  of  this  testimony. 
And  while  we  think  that  the  admission  of 
the  evidence  was  erroneons,  ws  cannot  say 
It  was  Boffidoitly  so  to  reqnlie  a  new  trial, 
opedally  in.  view  of  the  &ct  tliat  the  Jury 
knew  tbat  ttao  'implied"  threat  was  with  ref- 
erence to  one  of  defendants  own  counsel. 
HUott  V.  States  182  Ga.  758  U).  64  S.  BL 1090; 
Strldclaod  v.  State,  137  Ga.  116,  ue  (Ga),  72 
8.  K.  022;  Cibestnut  v.  State^  112  Ga.  866  (1), 
37S.  B.884. 

[I]  11.  The  evidence  was  suffldent  to  snp-* 
pert  the  verdict;  and  none  of  ttie  assign- 
Bents  of  error  are  snch  as  to  require  the 
gnuit  of  a  new  trlaL 

Judgment  affirmed.  All  the  Justices  con- 
enr;  BBCK  and  ATKINSON,  JJ..  specially. 


(MO  Oa.  «•) 

McGregor  t.  PILCHBR  et  al 
<S(vreme  Court  of  Georgia.    Aug.  18,  1913.) 

Sbtiew  oh  Appul. 

There  being  no  complaint  tbat  any  error 
wu  committed  upon  the  tiiaJ,  and  the  evidence 
beiof  Boffident  to  authorize  the  verdict,  the 
court  did  not  err  in  refusing  a  new  trial. 

Error  from  Superior  Conrt,  Warren  Ooun- 
ty;  B.  F.  Walker,  Judge. 

Action  between  L.  D.  McGregor  and  W.  W. 
FUcher  and  'others.  From  the  Judgment, 
McGregor  lolngs  error.  Affirmed. 

John  T.  West,  of  IliomBim,  and  Wm.  M. 
Hawes,  of  Warrenton,  for  plaintlfl  In  error. 
I.  P.  Davis  and  M.  L.  Felts,  both  of  War- 
raiton,  for  defoidant  in  error. 


Ar^INSON»  J.  Judgment  affirmed, 
the  Justloes  concur. 


All 


0«  Oa.  M) 

COOPER  T.  COOPER, 
(Supreme  Court  of  Georgia.   Aug.  13,  1918.) 

(ByJIaitu  by  1h»  Court.} 
BxTDBAi.  or  Nkw  Tbiaz,. 

.  Hiere  being  no  complaint  that  any  error 
of  law  was  committed  upon  the  trial,  and  the 
evidence  b^ng  auffldent  to  authorise  tibe  ver- 
Act;  the  court  did  not  err  in  refuiring  to  grant 
a  oew  trial. 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Action  between  Lizzie  Cooper  and  Tom 
Cooper.  From  the  Judgment,  Uzde  Cooper 
brlngB  error.  Affirmed. 

Johnson  &  Johnson,  of  Gainesville,  for 
Idaintlff  in  error.  J.  G.  Collins,  of  Gaines- 
vQlflh  tOK  defendant  In  error. 

FISH,  a  J.  Judgment  affirmed.  An  the 

Justices  concur. 


CU  Ga.  App.  S34) 
BDWABDS  V.  SAVANNAH  TRUST  GO. 
(No.  4,606.) 
(Court  of  .^peals  of  Georgia..  Aug.  16, 1013.) 

(8yllahu»  bv  the  Court.) 

1.  Bills  amd  Notes  (t  499*)  —  Action  on 
Note—Patuent. 

"The  maker  of  a  negotiable  promissory 
note  pays  the  amount  due  thereon  to  any  per- 
son other  tban  the  bolder  at  bis  own  risk,  and 
a  defense  to  an  action  on  such  note,  setting  up 
payment  to  one  authorised  by  the  holdw  to  col- 
lect for  him,  casts  upon  the  defendant  the 
burden  of  showing,  not  only  that  be  has  paid 
the  money,  but  tbat  he  baa  made  payment  to  a 
person  authorized  bj  the  holder  to  receive  it, 
or  dse  that  it  actaially  reached  tiie  holder's 
bands." 

[Ed.  Note.— For  other  caseiL  see  Bills  and 
Notes.  Cent  Dig.  H  1682,  1695-1697;  Dec. 
Dig.  i  499.*1 

2.  Bills  and  Notbs  (|  426*)  —  Patheitt  — 
Evidence. 

In  Uie  present  case  there  wa«  no  evidence 
frran  which  the  jury  could  rightly  infer  that 
the  person  to  whom  the  alleged  payment  was 
made  was  the  aeent  of  the  bolder,  or  was  au- 
thorized generally  or  specially  to  receive  for 
it  payment  of  the  note,  or  that  the  holder  ever 
received  the  money;  and,  the  only  defense  made 
being  that  of  payment,  the  court  did  not  err  in 
directing  a  verdict  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  BiUs  and 
N^es,  Cent.  Dig.  |i  1223-12&:  Dec.  Dig.  | 

Error  from  City  Court  of  ReidsvlUe;  E. 
C.  Collins,  Judge. 

Action  by  the  Savannah  Trust  Company 
against  J.  R.  Edwards.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed- 

H.  H.  Elders,  of  Reldsvllle,  for  plaintiff 
in  error.  Travis  &  Travis,  of  Savannah,  for 
defendant  in  error. 

RUSSELIj.  J.  [1,  2]  The  facts  in  this  case 
bring  it  sauarely  within  the  rule  stated  In 
the  headnotes,  which  we  quote  from  Bank 
of  the  University  v.  Tuck,  101  Ga.  104,  28 
S.  E.  168.  It  appears  from  the  record  that 
the  plaintiff  in  error  has  fully  paid  the 
note,  and  it  is  Indeed  (as  he  InsdstB)  a 
hardship  that  he  Is  compelled  to  pay  the 
note  the  second  time.  However,  the  rule  is 
well  settled  that  the  maker  of  a  note,  who 
pays  it  to  any  other  person  than  the  bolder, 
dora  so  at  bis  peril.  There  does  not  appear 
in  the  case  any  proof  that  Heyward  &  Ga, 
the  original  [myees  of  the  note  sued  on,  were 
the  agents  of  the  Savannah  Trust  Company, 
the  bolder  of  the  note.  When  Edwards  made 
each  payment  upon  bis  note,  it  was  bis  duty 
to  himself  to  have  seen  tbat  Heyward  & 
Co.  bad  the  note,  and  that  the  payments 
were  properly  credited  upon  it,  and  when  he 
made  the  final  payment  be  should  have  de- 
manded the  surrender  of  the  note.  If  he  bad 
done  this,  be  would  have  ascertained  tbat 
before  its  maturity  the  note  had  been  trans- 
ferred as  collateral  to  the  Savannah  Trust 
Company,  and  he  would  thus  have  been 
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saved  havliig  to  pay  It  a  second  ttme.  While 
the  hardship  of  haTlns  to  pay  a  note  the 
second  time  Is  very  great,  one  who  does  not 
exodae  snffldent  care  to  aacertaln  whether 
the  person  to  whom  be  Is  xnTlns  the  monejr 
really  owns  the  note  or  not  cannot  complain 
of  the  restilt  of  his  own  carelessness. 

It  developed  upon  the  trial  that  almost 
aU  of  the  testimony  of  T.  B.  Heyward  vaa 
wlthont  any  probatlTe  valae  whateTor.  His 
testimony  certainly  did  not  establi^  the  fact 
that  he  was  authorised  to  collect  the  note 
as  agent  for  the  Savannah  Tnat  Company, 
nor  even  establish  that  It  was  the  custom  of 
the  Savannah  Trost  Company  to  permit  Its 
debtors  to  collect  notes  placed  with  it  as 
collateral;  for  the  witness  teeUfled  to 
this  point,  in  his  first  answer  upon  ctims- 
examination,  stated  that  he  did  not  know,  of 
Us  own  penonal  knowledge,  anything  he 
had  testified  to.  The  chief  complaint  of  the 
plaintiff  in  error  is  that  the  conrt  erred  in 
ruling  out  his  own  testimony.  This  testi- 
mony merely  showed  payment  in  full  on 
his  part  to  the  original  payees  of  the  note ; 
but  there  nothing  in  his  testimony  which 
was  relevant  so  tar  as  the  Savannah  Trust 
Company,  the  plaintiff  in  this  case,  was 
concerned.  As  to  the  Savannah  Trust  Com- 
pany the  payments  to  Howard  ft  Co.  were 
ent^ely  irrelevant  It  is  perhaps  true  that 
Uie  court  ruled  out  tUs  testimony  at  too 
early  a  stage  In  the  trial.  If  subsequently 
evldrace  had  been  tendraed  whldi  would 
show  that  Heyward  &  Co.  were  still  the 
owners  of  the  bote  at  the  time  that  the  pay- 
ments were  made,  or  If  there  had  been  any 
proof  that  Heywood  &  Co.  were  authorized 
to  collect  the  note  In  behalf  of  the  Savannah 
Trust  Company,  this  ruling  would  have  been 
error.  But,  since  there  was  no  such  evi- 
dence, the  rallDg  did  not  harm  the  defend- 
ant, or  afford  him  any  ground  for  complaint 

This  note  appears  to  have  been  twice 
transferred— first  by  Heyward  &  Co.  to  the 
Electric  Fertilizer  Company,  and  thereafter 
by  that  company  pledged  as  collateral  to 
the  Savannah  Trust  Company.  Without  the 
production  of  the  note,  the  maker  was  not 
required  to  pay  Heyward  i&  Co.,  for,  as  he 
knew,  the  note  was  negotiable.  There  was 
no  error  In  directing  the  verdict  for  the 
plaintiff. 

Judgment  affirmed. 


(U  Ga.  App.  S21) 
HAY0B,  BTa,  OF  AMERICUS  v.  PHIL- 
LIPS.   (No.  4,500.) 
(Court  of  Appeals  of  Georgia.   Aug.  16,  1913.) 

(ByUahut  hy  ihe  Court.) 

1.  EhniTEUT  DoHAm  ^  101*)  — Ckaitoe  of 
Stbbet  Grade  —  Lzabiutt  to  ABurrzHa 

OWNEB. 

A  munidpal  corporation  is  liable  to  a  prop- 
tt^  owner  for  the  damage  consequent  upon  al- 
tering the  grade  of  the  street  or  sidewalk  in 

•For  oUwr  ci 


front  of  his  premises,  whereby  his  means  of  In- 
gress and  egress  are  impaired  or  destroyed,  or 
a  diminution  of  the  maiket  value  of  his  prop- 
erty results.  Central  of  Qa.  Ry.  Co.  v.  Garri- 
son. 12  Ga.  App.  369,  77  S.  E.  198,  and  dt ; 
City  of  Atlanta  v.  Green,  67  Ga.  386:  Augusta 
V.  Schrameck,  96  Ga.  426,  23  S.  E.  405,  61 
Am.  St  Rep.  146:  Bougbton  v.  AtlanU,  113 
Go.  94^  38  S.  E.  816 ;  Columbus  v.  McDaniel, 
117  Ga.'823,  45  S.  E.  59:  East  Rome  v. 
Lloyd.  124  Ga.  8S2,  &3  S.  E  103;  Rome  v. 
Rhodes,  184  Ga.  650.  68  S.  B.  830. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  269,  270;  Dee.  Dig.  1 
lOL*] 

,2.  EifiiTznT  Domain  (f  208*)— Chaitqe  or 
Stseet  Gbadb— Eviubnob  of  Dauaqx. 
The  fact  that  the  plaintifl  had  put  down  a 
brick  sidewalk  in  front  of  his  property,  and  bad 
been  required  to  pay  for  the  curbing  thereof, 
was  illustrative  of  the  value  of  the  premises 
prior  to  the  monlcipal  Improvement  by  which 
ne  alleged  he  had  been  injured,  and  was  there- 
fore properly  admitted  in  evidence.  The  fact 
that  the  grade  on  which  the  sidewalk  bad  been 
put  down  was  fixed  by  the  city  engineer  was 
irrelevant;  but,  as  the  objection  went  to  the 
evidence  as  a  whole,  the  court  was  not  required 
to  separate  the  irrelevant  testimony  from  that 
which  was  relevant  in  order  to  exclude  the 
former. 

[Ed.  Note.— For  other  cases,  see  Bhninent  Do- 
main. Cent  Dig.  f  542 ;  Dec.  Dig.  f  208.*] 

8.  MnnCIFAI.     COBPOBATIONS     (I     846*)  -~ 

Chanob  or  Stbbbt  Grade- Evidbrcb  or 
Dauaqe, 

There  was  no  demurrer  to  the  petition,  and 
since  it  was  therein  alleged  tiiat  the  city,  in 
raising  the  grade  of  the  street  in  front  of  the 
pUintififs  property,  had  failed,  neglected,  and 
refused  to  provide  suitable  and  adequate  means 
for  the  conveyance  of  the  volnme  of  water 
which  flowed  through  a  natural  depression  of 
the  land  at  that  ^int  and  by  reason  of  this 
failure  water  dammed  np  and  ponded  into  an 
alleyway  adjacent  to  his  lot  whence  it  flowed 
into  his  store,  any  testimony  tending  to  sbow 
tliat  tus  store  was  subject  to  overflows  of  rain- 
water, caused  by  failure  to  provide  adequate 
means  of  conv»ance  for  the  water,  was  rele- 
vant and  materLsL  While  the  petitbn  may  be 
subject  to  special  demurrer  calling  for  informa- 
tion as  to  how  the  water  dammed  up  by  the 
elevation  of  the  street  and  sidewalk  flowed  into 
the  plaintiff's  property,  still  in  the  absence  ot 
such  demurrer  It  was  permissible  for  bim  to 
prove  that  owing  to  the  city's  act  in  raising  the 
sidewalk,  water  overflowed  his  store,  and  to 
prove  that  the  water  entered  either  in  front,  or 
in  the  rear,  or  upon  the  side,  or  from  all  these 
directions. 

[Ed.  Mote.-^For  other  cases,  see  Munidpal 
Corporations,  Gent  Dig.  ||  1706-1802;  Dee. 

4.  Municipal  Cobpobatiokb  d  846*)  — 
Change  of  Sibbet  Gbadb— DvnnKCE  ov 
Dauaoe. 

Under  the  allegations  of  tlie  petition,  evi- 
dence that  water  overflowing  from  an  inade- 
quate manhole  spread  over  the  street  and  side- 
walk, and .  thence  flowed  into  the  plaintiff's 
store,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  1796-1802;  Dec 
Digri  845.*i 

6.  Tbiai.  (g  228*)— Instbuotion- Lanouacw— 
Dbfiniteness. 

The  action  being  one  to  recover  damages 
for  injuries  to  the  plaintiff's  storehouse,  and 
consequent  diminution  of  the  market  value  of 
the  storehouse  and  the  lot  whereon  it  was  sit- 
uated, it  was  not  error  for  the  court,  in  charg- 
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ing  the  Jnrj,  to  refer  to  the  lot  as  "the  prop- 
erty." 

[£d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  509-612,  626;  Dea  Dig.  |  228.^] 

6.  Tbui.  (I  269*)— iMamjonoira. 

Tlie  defendant  pleaded  that  the  grade  of 
the  street  had  been  changed  with  the  consent 
of  the  plaintiff.  In  the  absence  of  an  appropri- 
ate wntten  request  for  more  specific  uistruc- 
tioiis,  the  court  was  not  required  to  give  the 
jury  the  meaning  of  the  word  "consent,  as  de- 
fined in  section  4490  of  the  avii  Code  of  1910. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  64S-660 ;  Dec.  Dig.  i  26».«] 

7.  EJiciiiBiiT  DoUAiN  ({f  79,  80*)— Chanqi  of 
Stbbet    Okadk—Waivkb    or  Damagks— 

Since  "waiver"  Is  a  relinqalBhrnent  of  a 
known  right,  the  coart  correctlj  charged  the 
jury  that  the  piaintiff  would  have  to  be  in  pos- 
session of  all  the  facts,  and  know  the  condition 
in  which  the  municipal  improTement  in  question 
would  leave  his  property)  oefore  he  could  be  so 
bound  by  his  consent  or  acquiescence  in  the 
proposed  municipal  improvement  as  to  waive 
any  damages  which  might  result  to  him  thereby. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do* 
main.  Cent  Dig.  H  206-214 ;  Dec.  Dig.  S|  79, 
80.* 

For  other  definitions,  see  Wwdi  and  Phzasei^ 

ToL  8,  pp.  7376-738L3 

8.  HVHIOIFAI.     OOBPOKATIORB     (|     8S8*)  — 

Orange  or  Stbxct  Gbadb— Ijabiutt  ros 
Dauaoks. 

According  to  the  evidence,  the  overflows 
into  the  plaintiff's  store  were  of  such  character, 
and  occurred  at  a  time  sufficiently  antecedent 
to  the  action,  as  to  raise  the  inference  and  au- 
thorise the  presumption  that  the  mnnidpality 
knew  of  the  defects  in  the  sewer,  to  whidi  the 
Injory  of  the  plaintilTs  property  was  traceable. 

[Ed.  Note^FoT  other  cases,  see  Municipal 
^^rations,  Gent  Dig.  {  1789;  Dec  Dig.  S 

9.  EixcBssm  Dakaobs. 

Tbe  verdict  is  supported  by  evidence  which 
would  have  authorized  a  larger  finding  in  be- 
half of  the  plaintiff  ttian  that  returned  by  the 
Jury,  and  the  contention  that  it  Is  excessive  is 
wiuovt  merit 

Error  from  City  Court  oi  Ameriau;  W.  P. 
WalUa,  Judge  pro  hac; 

Action  by  M.  B.  Phillips  against  the  May- 
or, etc.,  of  the  City  of  Amerlcus.  Judgment 
for  plaintiff,  and  defmdant  brings  error.  Af- 
firmed. 

HoIUb  Fort,  of  AmericuB,  for  plaintiff  In 
error.  L.  J.  Blalock  and  J.  A.  Hlxon,  both 
of  Amerlcns,  for  defendant  in  error. 


BUSSBLI^  J.  Judgment  affirmed. 

(13  O*.  ApP.  SU)  wamm^ 

SOtfCHBBN  Kr.  Oa  T.  LOFTON. 
(No.  4.487.) 

(Ooart  of  Appeals  of  Georgia.  Ang.  16, 1918.) 

Raxlbqadb  (I  400*)— Injubt  to  Lxoinsn  on 
Tbaos— Qttistion  tob  Jubt. 

The  court  did  not  err  in  orermling  the  de- 
murrer. 

(a)  It  is  for  the  Jury,  and  not  for  tbe  court,  to 
say  whether  It  la  want  of  ordinary  care  for  a 
licensee,  trlio  does  not  know  that  a  train  Is  due 


or  coming,  to  step  upon  a  railroad  track  with- 
out looking  for  the  approach  of  a  train.  Fail- 
ure to  look  out  for  a  train  may  b^  such  ne^- 
gence  as  will  defeat  a  recovery  for  any  injuries 
which  might  have  been  avoided  by  the  injured 
party;  but  the  question  as  to  whether,  under 
the  facts  and  circnmstances  of  a  particnlai 
case.  It  was  the  duty  of  the  licensee  to  look 
and  listen  (or  look,  if  a  deaf  man),  is  for  deter- 
mination by  the  juiy. 

(b)  In  an  action  by  a  wife  against  a  railway 
company  for  tbe  kiUing  ot  her  husband,  it  is 
alleged  that  he  was  proceeding  along  a  path- 
way between  the  main  line  and  a  dde  track  on 
the  north  side  of  Uie  main  line  to  the  defend- 
ant's depot,  for  the  purpose  of  becoming  a  pas- 
senger upon  one  of  tbe  defendant's  trains; 
that  the  pathway  was  such  that  the  defendant 
was  bound  to  anticipate  the  presence  of  pe- 
destrians thereon,  and  that  It  crossed  to  the 
south  side  of  the  defendant's  main  line  to  the 
usual  place  of  taking  on  and  putting  off  pas- 
sengers at  the  defendant's  depot;  that  as  he 
was  crossing  this  track,  at  the  usual  and  cus- 
tomary place,  in  plain  view  of  the  defendant's 
engineer^  he  was  struck  and  killed  by  an  en- 
gine which  was  40  feet  away  at  the  time  he 
started  to  cross,  and  which  was  running  at  a 
speed  of  from  15  to  20  miles  an  hour,  although 
a  municipal  ordinance  forbade  Uiat  the  tram 
should  be  operated  at  a  greater  rate  of  speed 
than  6  miles  per  hour ;  that  the  deceased  was 
hard  of  hearing,  but  the  employ^  of  the  rail- 
way company  did  not  blow  a  whistle,  sound  a 
bell,  or  give  any  other  signal  as  required  by 
law,  when  approaching  the  crossing  mentioned 
in  the  petition,  and  even  after  they  saw  him. 
or  could  have  seen  him  if  they  had  been  keep- 
ing a  lookout  in  antidpation  of  his  presence  at 
that  time  and  place,  tbe  emergency  brakes 
were  not  applied,  nor  any  other  effort  made  to 
slacken  the  speed  of  the  train.  It  was  alleged 
that  the  defendant  was  negligent  in  failing  to 
anticipate  the  presence  of  pedestrians,  or  to 
keep  a  proper  lookout,  and  la  operating  the 
tram  at  from  15  to  20  miles  an  hour,  in  viola- 
tion of  a  municipal  ordinance:  and  it  was 
charged  that  by  the  nse  of  orduiary  care  the 
train  might  have  been  stopped  by  the  use  of 
emergency  brakes  before  reaching  the  point 
where  the  deceased  was  struck,  If  any  effort  bad 
been  made  to  stop  the  train  after  the  defend- 
ant's servants  In  charge  of  tlie  train  became 
aware  of  his  presence  upon  the  track.  Seldt 
that  the  petition  shows  a  case  for  submission 
to  a  jury,  in  order  that  they  may  determine,  in 
the  light  of  any  evidence  that  may  be  submit- 
ted, whether  the  running  of  the  train  in  the 
place  in  question,  at  the  speed  designated,  was 
in  violation  of  the  alleged  municipal  o^nance, 
and  was.  for  this  or  any  otiier  reason.  negU- 
gence  as  related  to  the  deceased,  vrtietber  the 
engineer,  under  the  drcumstances,  should  have 
looked  out  for  the  deceased,  and,  if  so,  wheth- 
er he  failed  to  observe  that  du^.  Farther- 
more,  in  view  of  the  amendment  aUeging  willfiil 
and  wanton  negligence,  the  jury  may  find,  If 
the  allegations  of  the  petition  be  supported  by 
evidence,  that  the  negligence  of  the  defendant's 
agents  was  so  gross  as  to  be  wanton.  The  de- 
cision in  this  case  Is  controlled  1^  the  rulings  of 
the  Supreme  Court  in  Crawford  v.  Soutbem 
Bailvray  Company,  100  Ga.  870.  38  S.  B.  826, 
and  Ashworth  v.  Southern  Railway  Company, 
116  Ga.  635,  43  S.  E.  86,  69  L.  R.  A.  592 

[Ed.  Note.— For  other  cases,  see  Railroads. 
(3ent  Dig.  fS  1366-1881;  Dee.  Dig.  {  400.*] 

Error  from  City  Oourt  of  Baxl^;  A.  V. 
Sellers,  Judge. 

Action  by  Mary  Iiofton  agalnat  tbe  South* 
em  Railway  Company.  Judgment  for  plain- 
tlfr,  and  definidant  brings  error.  Affirmt 


licensee,  «rho  does  not  know  that  a  train  Is  due  tUT,  and  defendant  brings  error.  Affirmed 
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Bomet,  Twitty  &  Reese,  of  Brnnswlck^  and 
J.  B.  Moore,  of  Bazley,  for  plaintiff  In  error. 
Parker  &  Hlghsmlth,  of  BaZleyt  for  defend' 
ant  In  error. 

BUSSELI^  J.    Judgment  affirmed. 

POTTLE,  J.  (concurring  Bpedally).  I  con- 
car  In  the  Judgment  of  affirmance  solely  on 
tbe  ground  tbat  In  the  petition  as  amended 
It  Is  alleged  that  after  the  defendant's  serr- 
anta  saw  the  person  for  whose  homicide  the 
anlt  la  brought,  and  observed  his  presence  In 
a  position  of  peril,  they  could,  in  the  exer- 
cise of  ordinary  care,  have  avoided  killing 
him.  Under  the  facts  alleged  the  plaintiff  Is 
not  entitled  to  recover  for  mere  negligence 
less  than  wUlfulness  and  wantonness.  Mc- 
Iver  V.  Georgia  Southern  &  Florida  Railway 
Company,  108  Ga.  306.  33  S.  IS.  901 ;  Roach 
V.  Atlanta  Railway  Company,  119  Oa.  98,  46 
8.  E.  968;  Georgia  Railroad  Company  v.  Wil- 
liams. 3  Ga.  App.  274,  68  S.  E.  846;  Central 
of  Georgia  Ballvay  Co.  t.  Mulllns,  7  Ga. 
App^  381,  66  B.  m  1028. 


02  Oa.  App.  ISZ) 

ELTEA-AUBTBLL  CO.  t.  JAOKBON  OA^ 

RAGE.   (Na  4,6Ba) 
(Court  of  Appeals  of  Gwagla.   Aug.  15, 1^3.) 

/5ifII«&M  &v  fA«  Court.) 
EvzoxKos  (I  446*)— Paboi.  Evxdeho»-<}oh- 

TEACT8. 

The  rule  that  parol  evidence  la  Inadmlsd- 

ble  to  add  to,  take  from,  or  vary  a  written  con- 
tract has  no  ujiplicatioQ  in  a  case  where  a 
waiver  of  one  of  the  stipalatitHia  of  the  contract 
Is  asserted,  and  tt  Is  proved  tbat  the  waiver 
waa  sobseiKient  to  the  executlim  of  the  original 
cootract.  The  general  rale  does  not  purport  to 
exclude  negotiations  respecting  written  con- 
tracts, acept  such  as  are  prior  to  or  contempo- 
raneous with  the  makins  of  the  written  instru- 
ment, and  It  la  admiesiole  to  prove  by  parol  a 
subsequent  partial  modification  or  the  entire 
disctiarge  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  II  2062-2065;  Dec  Dig.  |  446.*] 

Error  from  City  Court  of  Jackson;  H.  M. 
Fletcher,  Judge. 

Action  by  the  Elyea-Austell  Company 
against  the  Jackson  Oarage,  a  partnership. 
Judgment  for  defttidants,  and  plaintiff  brings 
error.  Affirmed. 

C.  I/.  Redman,  of  Jackson,  for  plaintiff  In 
error.  W.  B.  Watklns,  of  Jackson,  for  de- 
fendants in  wRff. 

RUSSELL,  J.  The  Elyea-AusteU  Company 
sued  the  Jackson  Garage,  of  Jackson,  Ga., 
a  partnership,  upon  an  account,  and  the  Jury 
returned  a  verdict  in  favor  of  the  plaintiff, 
bat  only  for  a  portion  of  the  amount  claLmed. 
Thereupon  the  plaintiff  moved  for  a  new 
trial,  and  it  exeats  to  the  judgment  over^ 
ruling  this  motion. 

Upon  the  trial  the  plaintiff's  president  tea- 


tiUBed  to  the  correctness  of  tbe  account  as 
stated.  Among  other  defenses,  the  defoid- 
ants  sought  to  recoup  damages  on  account  of 
an  alleged  breach  of  one  of  the  stipulations 
of  the  contract  between  the  parties,  and  it 
appears  from  the  verdict  that  the  Jury  sus- 
tained this  contentton.  In  the  contract, 
which  was  introduced  by  the  defendants,  the 
plaintiff  agreed  not  to  sell  "IniUan"  motor- 
cycles at  a  discount  in  the  territory  allotted 
to  the  defendants,  during  the  continuance  of 
the  agreement  It  appears  from  the  evidence 
that  in  violation  of  this  stipulation,  the  plain- 
tiff sold  to  Edwards  and  Jenkins,  both  of 
whom  live  at  Jackson,  Ga.,  an  Indian  motor- 
cycle at  the  list  price  of  f225.  Edwards  and 
Jenkins  both  testified  tbat  the  plaintiff  told 
them  they  had  a  contract  with  the  Jackson 
Garage  by  which  they  could  not  ship  tbe 
motorcycle  to  Jackson,  and  so  it  was  shipped 
to  the  purchasers  at  Locust  Groves  Accord- 
ing to  the  stipulation  of  the  contract  in  ques- 
tion, the  discount  which  would  have  repre- 
sented tbe  profit  to  the  defendants.  In  case 
they  had  sold  the  motorcycle  to  Edwards  and 
Jenklna,  was  20  per  cent,  of  the  list  price 
of  $225,  or  $45,  which  tbe  Jury  aj^arently 
allowed  the  defendants  to  recoup.  There 
was  other  testimony  on  the  part  of  the  de- 
fmdants  which  authorizes  and  accounts  for 
the  remainder  of  the  difference  between  the 
amount  of  the  verdict  and  the  sum  originally 
claimed  by  the  plaintiff. 

In  the  contract  Introduced  by  the  defend- 
ants there  la  a  atipniation  requiring  tbe  Jack- 
son Garage  to  carry  a  sample  motorcycle  or 
motorcycles  always  io  stodc  during  tbe  oon- 
tinuanoe  of  tbe  agreement,  but  the  defend- 
ants testlfled  that  gnbeeqaenUy  to  tiie  dgnlng 
of  the  contract  the  Blyea-Austell  Company 
agreed  to  walre  this  oondltlon.  The  testl- 
mony  as  to  this  waiver  was  pennltted  by 
the  court,  over  the  objection  of  plaintiff 
that  it  was  Inadndaalbie  to  nry  the  written 
contrail  by  parol  e^enee.  Hie  error  as- 
signed upon  the  admlsalon  of  this  testimony 
is  the  only  point  seriously  Insisted  upon  here. 
The  burden  of  the  plaintiff's  complaint  Is 
that  tbe  court  erred  In  allowing  the  de- 
fendants to  testis  that  the  portion  of  the 
contract  (wherein  the  plaintiff  agreed  tbat  tbe 
defendants  should  bave  a  certain  commission 
on  motorcycles)  was  waiTed  in  respect  to  the 
condition  requiring  tbe  defendants  to  keep  a 
sample  motorcycle  <ai  exhibition.  We  find  no 
error  in  the  ruling  upon  ihe  admissibility  of 
the  evidence.  The  case  is  not  one  of  an  at- 
tempt to  alter  or  vary  the  terms  of  a  written 
contract,  by  seeking  to  prove  a  prior  or  con- 
temporaneous parol  agreement,  but  Is  one  in 
which  the  testimony  is  to  the  effect  that  sub- 
sequenUy  to  the  execution  of  the  contract, 
and  entirely  disconnected  therewith,  there 
was  an  express  waiver  of  the  dondiUon  to 
which  we  have  referred. 

The  cases  dted  by  counsel  for  plaintiff  in 
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error  do  not  anBtaln  his  contention.  In  Haw- 
Una  r.  Staddard,  182  Ga.  206,  68  S.  B.  862, 
131  Am.  St  B^.  190,  Judge  Holden  points 
oat  tbat  parol  testimony  as  to  the  agreements 
in  ipiestlon  were  contemporaneons  with  tbe 
contract  and  tbe  same  Is  trne  of  the  case  of 
Reams  t.  Thompson,  5  6a.  Ai^.  226,  62  S.  BL 
1014,  in  which  Jndge  Powell  delivered  the 
opinion  of  this  court  The  rule  stated  In  the 
faeadnote  Is  announced  in  Loreless  v.  Bridges, 
136  Ga.  389  (1).  71  S.  B.  166,  and  It  had  been 
previously  and  frequently  recognized  by  the 
Supreme  Court  and  by  text-writers.  See 
Jonea  on  Evidence,  442,  667;  CivU  Code,  | 

Judgment  affirmed. 


(IS  Ga.  App.  m) 

FAI80N  T.  STATB.   (No.  5,023.) 
(Court  ot  Appeals  of  Georgia.   Aug.  12,  1918.) 

(Svllainu  by  the  Court  J 

1.  GBnaHAi.  IiA.w  a  825*)    Isbibuotiohb  — 
SumciBKCT— Bequests. 

While  it  is  the  duty  of  a  Judge  In  the  trial 
of  a  criminal  case  to  state  the  contentioDs  of 
both  the  state  and  the  defendant,  stlllf  in  the 
absence  of  a  request  for  more  definite  mstnic- 
tiouB.  a  statement  by  the  court  that  the  grand 
niry  has  returned  an  tauUctment  against  the  de- 
fendant charing  him  with  the  offense  of  mur- 
der, and  that  to  this  the  defendant  has  filed  a 
plea  of  not  guilty.  wbJch  makes  tbe  issae  for 
them  to  try,  sufflcienUy  presents  the  issue. 
Espeidally  is  this  true  where  the  court  in  Its 
in«tmetion%  defines  the  varloos  grades  of  faom- 
idde  appHcable  to  tbe  evidence. 

[Sid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2006 ;  Dec.  Dig.  1 825.*] 

2.  HoiaoiDs  (I  809*)  —  iNsnnciiOHB  —  Bti- 

DXNCE. 

In  the  present  case  testimony  was  adduc- 
ed which  tended  to  show  a  mutual  intent  to 
fight  and  which  authorized  tbe  instruction  of 
the  conrt  upon  tbe  subject  of  voluntary  man- 
slaughter. Gann  v.  State,  30  Ga.  67;  Young  t. 
State,  10  Ga.  App.  116,  72  S.  H.  935:  Bicker- 
son  T.  State,  10  Ga.  App.  464  (1),  78  S.  B.  681. 

[Ed.  Note.— For  other  cases,,  see  Homldde, 
Cent  Dig.  H  6^  650,  6S2-66B;  Dea  Dig.  S 
809.*] 

8.  GBmNAi.  Law  ({  824*)— Instbuotiors. 

"Where  the  court  gives  in  charge  to  tbe 
Jnn  the  principles  of  law  with  respect  to  the 
right  of  a  slayer  to  kill  In  order  to  prevent  the 
commiBflion  of  a  felony,  the  failure  to  define  the 
term  'felony,'  as  need  in  such  charge,  in  tbe  ab- 
sence of  a  request  to  give  such  definition,  is  not 
error  reqnirluK  a  new  triaL"  Hdma  t.  State, 
138  Ga.  827  (7),  76  a  B.  858. 

[Bd.  Note.—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1996-2004;  Dec.  Dig.  | 
824.*] 

4.  HomoiDi  (i  840*)  — APPBAL  — Habklbss 

E3BB0B— IirffntUCTZONS. 

The  defendant,  having  been  convicted  of 
voluntary  manslaughter,  cannot  complain  of  the 
alleged  errors  of  tbe  court  in  diargutg  the  law 
of  murder. 

[Bd.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  H  716-717,  720;  Dec  Dig.  t  840.*] 

&  HoHioiDE  (§  300*)  —  Cbiuinal  Law  Q 
1122* )— Appbai^Bicobd— InsTBUcnons. 
Under  the  evidence  there  was  no  error  in 
charghig  the  jury  upon  the  subject  of  justifia- 


ble homicide,  as  contained  in  section  70  of  tlie 
Penal  Code  of  1010,  nor  the  doctrine  ot  rea- 
sonable fears  as  contained  in  section  71 ;  and, 
since  there  was  no  reqaest  that  the  entire 
charge  be  sent  up  in  tbe  record,  it  is  not  made 
to  appear  that  &e  charge  of  tbe  court  as  to 
mutual  combat  and  the  defense  which  could 
arise  under  section  73  of  the  Penal  Code,  was 
so  ^ven  as  to  confuse  the  jury,  or  tbat  this 
instmction  was  injurious  to  the  defendant 
Where  only  fragmentary  excerpts  from  tbe 
charge,  in  themselves  abstractly  correct,  are 
presented  for  tbe  consideration  of  this  court, 
and  the  plaintiff  in  error  does  not  cause  the  en- 
tire charge  to  be  transmitted  to  this  court  it 
will  be  presumed  tbat  the  instruction  of  which 
complaint  Is  made  was  properly  qualified,  and 
BO  presented  as  not  to  be  confusing  to  the  jury 
or  injurious  to  the  defendant 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  »  614,  616-620,  622-680;  Dec.  I^. 
£,800;*  Criminal  liaw.  Cent  Dig.  ||  294^ 
2945;  Dec^  Dig.  1 1122.*] 

6.  Hoinoira  (I  800*)— iNBTsnonoira  — Di- 

FENSB. 

Upon  an  inspection  of  that  portion  of  the 
charge  to  which  general  exception  is  taken,  on 
the  ground  that  the  charge  upon  sections  70, 
71,  and  73  of  tbe  Penal  Code  of  1910  foUowed 
in  such  quick  succession  as  to  confuse  the  jury, 
it  appears  tbat  tbe  exception  Is  witbont  merit 
[Ed.  Note.— For  other  esses,  see  Homicide, 
Gent  Dig.  U  614,  616-620,  622-680;  De&  Dig. 
I  800.*] 

7.  Betibw. 

The  evidence  authorised  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  Saperior  Court  Johnson  Coun- 
tj;  K.  J.  Hawkins,  Judge. 

Charley  Falson  was  convicted  of  voluntary 
manslaughter,  and  brings  error.  Affirmed. 

J.  Ii  Kent  of  Wrightsvllle,  for  plalntitr 
In  error.  E.  L.  Stephens,  Sol.  Gen.,  of 
Wrightsvllle,  for  tbe  State. 

RUSSELI^J.  Judgment  aflirmed. 


(13  Qa.  App,  236) 
MARTIN  T.  COX.    (No.  4;673.) 
(Court  of  Appeals  of  Georgia.  Aug.  16,  1918.) 

(Svllabut  ly  th«  Oourt.) 

1.  pucadinq  (s  221*)— dbintbbeb  to  petition 
— Ekrob  in  Ovebbuunq— Effect. 

Since  the  trial  judge  erred  in  overruling 
the  demurrer  to  the  petition,  the  farther  pro- 
ceedings on  the  trial  were  nugatory. 

[Bd.  Note^Foi  other  cases,  sea  Pleading, 
Cent  Dig.  |  S67;  Dec  Dig.  1 221.*1 

2.  CONTBAOTB  (8  10*)— VaLIDITT— UNILATEEAL 
COHTBAOI. 

The  contract  upon  which  the  plaintiff  based 
his  right  of  action  is  plainly  unilateral,  for  un- 
der it  he  did  not  assume  an  obligation  to  sell 
the  stock  which  be  contended  the  defendant  had 
bonnd  himself  to  boy. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  H  21-M ;  Dec  Dig.  f  10.*] 

Error  from  Citjr  (3oart  ot  (^nmtnu ;  O.  7. 
Tigner,  Judge. 

Action  by  W.  J.  Cox  against  M.  M.  Mar- 
tin.   Judgment  for  plalntMT,  and  defendant 

brings  error.  Reversed. 


"Wvt  olbsr  eaSM      ssme  topic  sad  section  NUUBBR  in  Deo^g.  4;  Ajd.  Dig.  Ktj-Uo^^^^^A  Rcp'r  ii^^^ 


10 


79  SOUTHBAflTBBN  BBPOBTBB 


(Ga. 


8.  M.  DftTli  and  Wynn  ft  Woblwender,  all 
of  Oolnmbm^  for  pl^^^^fff  In  error,  UcCatcb- 
en  &  Bowtoi,  ct  Colombui,  for  defendant 
In  error. 

BDSSDIX^  J.  Ooz  sued  Martin,  alleglns 
that  ICartln  entered  Into  a  contract  with 
him  to  parchase  from  him  12  shares  of  the 
capital  gtoA  of  the  Martin  Fandtore  Com- 
pany at  a  price  not  less  tban  |l,00(h  and 
that  he  tmdered  the  atodc  to  Marttai  In  par- 
aoance  of  the  contract,  stating  his  desire  to 
Bell,  but  that  Martin  lefosed  to  take  the 
atodk,  and  confleqnenUy  Is  indebted  to  him 
In  the  nun  of  tlJBOO,  with  Interest  ThB  conr 
tract  (a  copjr  of  whldi  Is  attached  to  the 
petition)  was  as  foUows:  "State  of  Alaba- 
ma, Jefferson  Oonnty.  This  agreement,  en- 
tered Into  this  the  IDth  day  of  Angnst,  1908, 
witnesseth:  That  I,  M.  M.  Martin,  do  here- 
by agree  to  pnrdiaae  of  WUl  J.  Ooz,  one 
year  from  date^  12  shares  of  the  e^tal  stock 
of  the  0.  A.  Martin  Famltare  Company,  at 
a  prloe  to  be  nmtnally  agreed  upon  of  not 
less  tban  91,600,  shonld  said  W.  J.  Ooz  wish 
to  BeU  Bam&  Should  the  said  Wm.  J.  Coz 
desire  to  sell,  he  shall  gtre  to  the  said  M. 
M.  aCartin  80  days'  notice  of  his  Intention  to 
seU."  [Signed]  M.  M.  Uartln.  W.  J.  Ooz.*' 
The  jary  found  a  rerdlct  In  ftiTor  of  the 
plaintlfl  for  9^,600.  The  defoidant  ezcepted 
to  the  orermling  of  his  demurrer  to  the  peti- 
tion, and  also  to  the  Jndgmnat  orermling  his 
motion  for  a  new  trial. 

[1]  1.  The  motion  for  a  new  trial  contains 
IB  gronnds,  in  wMcb  error  im  assigned  upon 
various  rulings  as  to  the  i^iBslblllty  of 
testimony,  and  upon  instructions  to  the  Jury. 
We  shall  not  ccmcem  ourselves  with  any  dla- 
coBlon  ot  the  numerous  grounds  of  the  mo- 
tion for  a  new  trial,  for  the  reason  that.  In 
our  opinion,  the  court  erred  In  orermling 
the  demurrer  to  the  petition.  The  dnnurrer 
should  hare  been  sustained  and  the  petition 
iiiwfwiwa^,  JFoi  that  reason  all  of  the  sub- 
sequent proceedings  in  the  trial  were  nuga- 
tory. 

[2]  2.  In  the  demurrer  the  point  is  made 
that  the  contract  upon  whlcb  the  suit  la  based 
Is  unilateral.  It  Is  speddcally  pointed  out  In 
three  grounds  of  the  demurrer  that  by  the 
alleged  contract  the  plaintiff  was  not  bound 
to  sell  his  stock,  or  to  do  any  other  thing 
whatsoerer,  and  that  he  made  no  promise 
or  agreement  whatsoever.  Nothing  is  better 
settled  than  that  neither  party  to  an  ostensi- 
ble executory  contract  is  bound,  unless  both 
parties  are  bound.  "That  the  promise  by 
one  wltb  nothing  In  return  ia  void  is  axio- 
matic." Bishop  on  Contracts  (2d  Ed.)  35. 
Of  course,  this  statement  does  not  apply  In 
full  force  to  an  option,  because  it  la  equally 
well  oettled  that  a  contract  by  whlcb  the 
owner  of  property  agrees  with  another  that 
the  latter  shall  have  the  right  Co  buy  the 
property  at  a  fixed  price  within  a  certain 
tlnu^  It  based  upon  a  valid  oonalderation,  la 


binding  and  wlU  be  enforced.  Wearer  r. 
Burr,  81W.  ya.  786,8&l&.  748,  8I«R.A. 
Oil;  Bradford  r.  Fosta,  87  Tenn.  ^  9  8.  w: 
196;  Linn  r.  McLean,  80  Ala.  800;  Sonlfrain 
r.  McDonald  27  Ind.  269;  Herrman  r.  Bab- 
cock,  103  Ind.  401,  8  N.  BL  142.  An  option 
rests  upon  the  prindiAe  that  "it  Is  Just  as 
cuDp^ent  for  a  man  to  bind  himself  to  make 
a  contract  of  sale  as  it  is  for  him  to  bind 
hlmseU  to  buy  a  contract  of  sale,"  De  Butta 
r.  Muldrow,  16  OaL  605.  We  think  that  un- 
der  the  rale  laid  down  In  Morrow  v.  South- 
em  Stzpress  Company,  101  Ga.  810,  28  S.  BL 
998,  in  whidli  it  was  said  tha^  ''where  mu- 
tual promises  are  relied  upon  as  considera- 
tion to  siqiport  a  contract  the  obllgatlims  of 
the  contract  must  be  mutually  binding  upon 
the  respecUre  parties;  and  if  one  assume 
under  such  an  agreemoit  to  do  a  qiedal  act 
beneficial  to  another,  and  that  other  under 
tiie  terms  of  ttie  contract  la  under  no  obll>- 
gatton  to  perform  any  act  of  corresponding 
advantage  to  the  fbrmer,  the  agreement  Is 
wittiout  snCh  craslderatlon  as  will  siuqport 
the  promise  of  the  party  assuming  to  per- 
form," the  demorrar  raising  the  point  that 
the  contract  In  the  present  case  Is  without 
con^eration  Is  good.  See,  also,  Oooley  r. 
Moss,  128  Go.  707.  61  S.  EL  626. 

Without  ruling  upon  this  p<^t,  however. 
It  Is  rery  clear,  from  a  reading  of  the  con- 
tract which  we  hare  quoted,  that  the  con- 
tract is  unilateral,  and  this  lAaae  of  the  case 
is  not  affected  by  the  fact  that  Ooz,  as  well 
as  Martin,  signed  the  instroment  Martin 
promised  to  buy  the  stock  from  Cox.  if  Coz, 
at  the  time  desdgnated,  wldied  to  sell  It;  but 
Coz  did  not  promise  to  sell  hia  stock  to 
Martin,  even  if  Martin  should  wish  to  buy 
It  at  that  Ume^  nor  did  he  In  any  my  obli- 
gate himself  to  sell,  no  matter  how  anxious 
Martin  might  be  to  buy.  Under  the  prori- 
siona  of  the  Instrument  Martin  was  bound 
to  buy,  but  Cox  was  not  bound  to  sdL  The 
ruling  upon  the  detburrer  is  controlled  by 
the  decisions  of  the  Supreme  Court  in  Mc- 
Oaw  Manufacturing  Co.  v.  Rountree,  115 
Ga.  408,  41  S.  EL  664,  Simpson  v.  Sanders. 

130  Oa.  266  (1),  60  S.  E.  541,  and  Mallet  & 
Nutt  T.  Watklns,  182  Oa.  700,  64  S.  E.  909. 

131  Am.  St.  Bep.  226,  and  the  derision  of 
this  court  In  Oliver  Construction  Company 
V.  Boeder,  7  Ga.  App.  276,  66  S.  BL  956.  In 
the  latter  case  Judge  Powell  says:  "It  would 
be  profitless  for  us  to  elaborate  the  proposi- 
tion that  a  contract,  to  be  enforceable,  must 
be  mutual.  Negotiations,  propositions,  and 
tentative  understandings  between  parties  do 
not  become  contracts  until  both  parties  are 
bound.  •  •  •  Generally  speaking,  if  one 
party  cannot  hold  the  other  to  the  terms  of 
the  contract,  and  compel  him  to  perform  un- 
der it,  or  bring  an  action  against  him  for 
his  refusal  to  perform,  the  transaction  is 
unilateral,  and  no  contract  exists  as  against 
either  party." 

Judgmmt  reversed. 
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(IS  Oft.  App.  ttO) 

J.  B.  OABB  ft  GO.  T.  SOUTHERN  BT.  00. 

(No.  4,816.) 
(Court  c<  AppMta  of  Q«orgiK.  Jom  26, 

X.  TOBXB  (B  1*)-<30RTU0T  LlABIUTT— LMAL 

Duty. 

A  tort  nut7  consist  in  the  Tlolation  of  a  pob- 
Ik  duty  impoBed  by  the  general  law  opon  all 
petBons  occapylns  the  particular  relation  inTolv- 
ed  in  the  given  transaction  or  res  geatas.  It  a 
contract  imposes  a  legal  daty  upon  a  penKm,  the 
neglect  <tf  uiat  doty  Is  a  tort  founded  upon  a 
contract  In  rach  a  ease  the  liability  arises  ont 
of  the  breach  of  dnty  Incident  to  and  created  by 
the  contract,  bat  is  only  dependent  upon  the  con- 
tract to  the  extent  necessary  to  raise  Ute  doty. 
The  tort  conaiats  in  the  breach  of  dnty. 

[Ed.  Note.— For  otber  cases,  see  Torts.  Oent 
Big.  U  1.  3,  6;  Dec  Dig.  1 1* 

For  other  definitions,  see  Words  and  Phraseii 
foL  8k  pp.  700T-7009J 

2.  Dahaoss  (I  20*)— TosTB— Natuu  or  Rs- 

OOTKKT. 

The  petition  sets  forth  an  action  ex  delicto, 
and  therefore  the  plaintiSi  were  not  restricted  to 
the  recorery  of  such  damages  as  were  reasonably 
within  the  contempladoa  of  the  parties,  but  were 
entitled  to  recover  for  such  damage  as  might  be 
properly  directly  traceable  to  the  defendant's 
n^iect  or  failure  to  use  due  care  in  delivering 
the  -shipment  which  It  had  accepted  for  trans- 
portation. 

(£d.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  »  66-67;  Dec  Dig.  |  20.*] 

8.  Cabhibbs  (fi  106*)— Tkanspobtatioh  wr 

B^uaoHT—DBLAT— Damages. 

Where,  in  a  suit  brought  to  recover  damages 
on  account  of  the  failure  of  a  common  carrier  to 
deliver  a  slilpment  within  a  reasonable  time.  It 
i^peaied  ttma  the  petition  that  the  plaintifts 
were  contractors  constructing  a  building  under  a 
time  lindt,  and  that  the  material  constituting 
the  delayed  shipment  was  of  an  nnosnal  kind, 
especially  designed  for  the  bnllding  then  under 
oonstmctlon.  Items  of  damages  set  forth  in  the 
petition,  consisting  of  wages  paid  to  a  workman 
who  was  idle  while  waiting  for  the  shIiKttent,  the 
expense  of  tracing  the  riiipment,  the  forfeit 
which  the  contractors  were  compelled  to  pay  by 
reason  of  the  delay,  and  interest  upon  money 
whidi  they  were  for  the  same  reason  compelled 
to  borrow,  were  not  snbjeet  to  demurrer  as  being 
too  nmwbs  tot  leuoiiuy. 

[Ed.  Note.— F<»  other  cases,  see  Carriers, 
•Cent.  Dig.  II  461-408;  DseT^  1 106.*] 

4.  CABsma  (I  106*)— Tbanbpobxatioh  or 

Fbeioht— Dauaobs—Lost  TnoE. 

The  court  properly  sustained  the  demurrer 
to  Oiose  items  M  damages  set  forth  as  "lost 
tUne"  of  the  two  partners  compMing  the  plain- 
tiff firm  niK>n  the  ground  that  such  damages  were 
too  remote :  It  not  appearing  how  or  why  it  was 
necessary  for  the  plaintiflh  to  lose  the  time,  or 
(except  u  a  conduaion  of  the  pleader)  Oat  they 
did  not  or  could  not  at  Uut  tune  have  obtained 
any  other  contracts  of  employment  of  the  value 
alleged,  especially  since  the  petition  alleges  that 
the  plaintiffB  were  contractors,  and,  in  the  ab- 
sence of  distinct  aU^atlons,  showing  a  certain- 
ty of  profits,  it  would  be  entirely  specnlatiTe  as 
to  whether  the  contractors  would  have  made  or 
lost  money  upon  the  contract,  even  if  they  had 
had  the  opportunity  of  """mg  another  rontract 
within  the  time  alleged  to  have  been  lost. 

[Ed.  Note—Tor  other  cases,  see  Carriers^ 
Cent.  Dig.  1}  461-468 ;  Dec.  Dig.  |  106.*] 

Btror  from  Git;  Ooort  of  Atlanta;  H.  M. 
Held,  Judge. 


Action  by  J.  B.  Carr  ft  Co.  against  the 
Southern  Railway  Company.  Jndsment  for 
defoidant,  and  plaintiff  brlnga  arror.  Re- 
veraed. 

Oreen,  Tllson  ft  McKlnnfliy,  of  Atlanta,  for 
plaintiff  in  error.  McDanM  ft  Black,  of  A^ 
lanta,  for  defendant  Id  error. 

RUSSELL^  J.  The  plaintiffs,  who  are  al-. 
leged  to  be  a  firm  of  contractors  engaged  in 
the  construction  of  houses  and  other  build- 
ings, filed  a  s^lt  against  the  Southern  Bail- 
way  Company  for  damages  for  failure  to  de- 
liver within  a  reasonable  time  a  shipment 
which  it  had  accepted  for  transportation. 
The  petition  seta  out  that  plalntlfCs  were  un- 
der contract  to  boUd  a  courthouse  for  Colom- 
bia county.  Ark.  They  had  the  Indde  wood- 
wwk  gottoi  out  by  the  Woodward  Lomber 
Company  of  Atlanta,  Ga.  The  Woodward 
Lumber  Company  delivered  a  .car  of  thla 
inside  finish  to  the  defendant  railway  com- 
pany at  Atlanta,  Qa.,  consigned  to  J.  B,  Carr 
ft  Co.  at  Magnolia,  Ark.  This  finished  build- 
ing material  was  loaded  in  Illinois  Coitral 
car  No.  16,934,  and  was  delivered  to  the  rail- 
way company  with  direction,  as  appears 
from  the  bill  of  ladli^,  to  transport  the  same 
by  way  of  the  Queen  ft  Crescent  route  at 
Meridian,  Mls&  It  is  alleged  in  the  petition 
that  instead  of  transporting  the  car  load  of 
material  as  directed  In  the  bUl  of  lading 
and  aa  it  had  contracted  to  do.  the  Southern 
Railway  Company  carried  the  car  to  Chat- 
tanooga, Tenn.,  ud  there  delivered  the  car 
load  of  bnildlhg  material  to  the  Queen  ft 
Gresoent  route  marked  "Empty,"  and  that  it 
was  thus  carried  to  CAnisvlUa,  Ky.,  aa  an 
unpty  car,  and  lay  there  for  two  months, 
although  two  weeks  was  a  reasonable  time 
for  the  transportation  of  the  car  from  At- 
lanta to  Magnolifl,  Ark.  The  petition  alleges 
that  "said  Southern  Railway  Company  was 
negligent  in  the  tranamlBSlon  of  aald.  car  of 
builder'a  material  from  Atlanta,  Oa.,  to  Mag- 
nolla,  AA.,  In  that  said  ear  was  by  aaid 
Southern  Railway  Company  negligently  mark- 
ed 'Bmpty'  and  deUvered  to  said  Queen  ft 
Orescent  route  at  Chattanooga,  Tenn.,  to  be 
carried  to  the  yards  of  the  OUnols  Central 
Railroad  at  Louisrille.  B:y..  to  which  place 
said  car  load  of  matwial  was  carried  aa  an 
empty  car,  as  above  stated,  and  there  re- 
mained until  on  or  about  the  80th  of  July, 
1006,  as  abore  stated;  said  Southern  Bail- 
way  thus  negllgaitly  diverting  said  car  from 
the  route  directed  In  said  bill  of  lading  and 
thus  causing  an  unusual,  unnecessary,  and 
unreasonable  delay  in  the.  transmission  of 
said  car  from  Atlanta,  Ga.,  to  Magnolia^  Aik.** 
The  plalntiflb  made  constant  effoit  to  trace 
the  car.  and  the  confflthm  of  tlie  courthouse 
was  such  that  the  Inside  flnUh  was  needed 
by  the  middle  of  Jjmie,  1008.  and  this  ma- 
terial would  have  bem  at  Its  destination,  in 
the  ordinary  course,  within  this  time,  and  yet 
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the  plaintiffs  did  not  neetTv  It  until  two 

months  thereafter. 

It  la  alleged  that,  becanse  of  the  delay  con- 
seqaent  npon  the  nond^very  of  the  car  load 
of  nuterlal,  the  plalntUfs  were  compelled  to 
suspend  work  on  the  conBtructlon  of  the 
coarthoose  abont  the  middle  of  June,  1906; 
that  tiley  were  compiled  to  keep  certain 
■  of  their  men  employed  npon  the  construction 
of  the  courthouse  on  wages;  that  by  reason 
of  said  nondellTery  they  were  compelled  to 
pay  SI  A.  Zobell  $8  per  day  for  45  days, 
amounting  to  $135  during  which  time  Zobell 
was  Idle  by  reason  of  the  nondelivery  of 
said  car  of  material;  that  petitioner  H.  A. 
Carr,  by  reason  of  the  nondelivery  of  said 
car  of  builder's  material,  lost  two  months 
of  time  while  waiting  at  Magnolia,  Ark.,  for 
said  car,  which  time  was  worth  flOO  per 
month  or  $200;  that  petitioner  J.  B.  Carr 
lost  two  months  of  time  while  waiting  at 
Magnolia,  Ark.,  for  the  same  reason,  and  Ms 
time  was  worth  |200  per  month  or  $400;  that 
petitioners  were  compelled  to  expend  1114.20 
for  the  expMiBes  of  J.  B.  Carr  on  two  trips 
from  Maguolia,  Ark.,  to  Atlanta,  Oa.,  and  re- 
turn, In  their  efforts  to  locate  the  car  of 
builder's  material;  that  the  contract  of  the 
petitioners  with  said  Columbia  county.  Ark., 
provided  for  a  forfeit  of  $20  per  day  should 
petitioners  fall  to  complete  the  courthouse 
by  the  27di  day  of  July,  1900;  that  by  rea- 
son of  the  nondelivery  of  said  car  of  material 
they  were  unable  to  complete  the  courthouse 
until  the  29th  day  of  S^tember,  1906,  wbea 
the  petitioners,  by  compromise, '  settled  the 
forfeit,  due  to  their  failure  to  complete  the 
building  on  time,  for  $200;  that  by  reason  of 
the  delay  caused  by  the  nondelivery  of  the 
car  th^  were  compelled  to  borrow  $14,000 
and  pay  Interest  thereon  for  two  months, 
amounting  to  $186.66.  The  petitioners  there- 
fore place  their  damages  at  $1,235.86,  with 
interest  from  the  15th  day  of  August,  1906, 
alleging  that  they  were  "damaged  by  the 
negl^nce  of  the  Southern  Hallway  Com- 
pany as  above  stated."  ■ 

The  ninth  paragraph  of  the  petition  alleges 
that:  "By  reason  of  the  above-stated  fftcts. 
said  Sonthem  Bailway  Oompany  Is  Indebted 
to  your  petlttoners  in  the  sum  of  $1,235.86, 
with  Interest  from  tJae  ISth  day  of  August, 
1906,  which  Bimnmt  has  been  demanded  of 
said  company  by  your  petitioners,  and  pay- 
matt  of  the  same  was  refased  by  said  com- 
pany, and  la  still  refused."  Attached  to  the 
petition  as  an  exhibit  Is  a  bill  of  lading  ac- 
knowledging receipt  of  a  car  of  builder's 
material,  I.  O.  ■  15934.  consigned  to  "J.  B. 
Carr  &  Co."  at  "MagnoUa,  Ark.."  and  marked 
"c/o  Q.  &  C.  at  Meridian.  Miss." 

The  defendant  demurred  to  the  petition 
generally,  because  no  cause  of  action  Is  set 
out,  and  because  the  items  composing  the 
$1,236.86  sued  for  are  not  a  subject-matter 
of  recovery,  and  not  the  legitimate  conse- 
quences of  the  failure  of  the  company  to  de- 


liver the  shipment,  as  the  itemt  of  damage 
could  not  have  been  hel^  to  have  been  rea- 
sonably within  the  contemplation  of  the  par- 
ties when  the  slilpment  was  delivered  to  the 
defendant  Ttie  defendant  demurred  special- 
ly to  the  ^gbth  paragraph  (In  which  the 
various  Items  of  damage  are  set  forth  as  a 
whole),  and  also  demurred  specially  to  each 
^)eciiic  item  set  forth  In  paragraph  8.  The 
trial  judge  sustained  the  demurrer  and  dis- 
missed the  petition. 

[1]  1.  Necessarily  the  first  question  which 
presents  Itself  Is  whether  the  action  Is  one 
for  damages  arising  ex  contractu  or  is  one 
for  a  tort  based  upon  a  breach  of  public  duty. 
In  which  the  contract  is  only  referred  to  as 
a  necessary  matter  of  Inducement  and  to  fix 
liability  upon  the  tort-feasor,  for  the  learned 
trial  Judge,  In  sustaining  the  demurrer  which 
seta  up  tliat  the  damages  could  not  be  held 
to  be  reasonable  in  the  contemplation  of  the 
parties,  mnst  have  adjudged  that  the  suit 
was  one  upon  contract  In  suits  to  recover 
damages  for  breach  of  contract  the  damages 
recoverable  must  necessarily  be  such  as  were 
within  the  contemplation  of  the  parties,  but 
in  an  injury  due  to  tort  any  damages  may  be 
recovered  which  might  reasonably  have  been 
anticipated  as  a  consequence  of  the  breach. 

[2]  We  think  the  petition  In  the  present 
case  is  very  plainly  an  action  upon  a  case 
In  which  the  Injured  party  is  proceeding  for 
a  wrong,  and  that  the  contract  Is  not  counted 
on,  though  It  is  necessarily  shown,  in  order 
to  make  it  appear  how  the  wrong  was  Injurl- 
0U&  If  a  contract  Imposes  a  legal  duty  upon 
a  person,  the  n^eet  of  that  duty  is  a  tort 
founded  upon  a  contract  1  Addison  on  Torts, 
S  27.  And  in  such  a  case  "the  liability  arises 
out  of  a  breach  of  duty  incident  to  and  cre- 
ated by  the  cwtract;  but  It  la  only  d^end- 
ent  upon  the  contract  to  the  extent  necessary 
to  raise  the  duty.  The  tort  oonslBts  In  the 
breach  of  Auty.*'  Id.  note  1.  Tested  1^  these 
principles,  this  action  Is  not  a  suit  to  ea- 
foree  a  contract  tiiongh  the  contract  is  re- 
fared  to  when  It  asks  for  damages.  Stnce' 
the  breach  of  the  contract  alleged  Is  a  breach 
of  a  public  duty  by  a  common  carrier,  the  ac- 
tion mnst  be  construed  as  one  ex  ddicto. 
Even  if  tliere  were  doubt  upon  the  qnestton, 
we  should  hold,  as  has  bem  several  times 
held,  that  the  doubt  should  he  resolved  by 
cmstrulng  the  action  as  one  sounding  In  tort, 
since  a  waiver  of  the  tort  must  be  Implied 
when,  in  such  a  case,  the  action  is  based  upon 
the  contract 

Pleadings  are  always  to  be  construed  most 
strongly  against  the  pleader,  and  it  Is  true 
that  the  ninth  paragraph  of  the  petition.  If 
standing  alone,  would  incline  us  to  the  view 
that  the  plaintlfls  were  attempting  to  sue,  iu 
the  same  action,  for  a  tort  and  upon  a  con- 
tract but  the  defendant  did  not  take  this 
view  and  has  filed  no  demurrer  raising  this 
point;  and,  while  the  ninth  paragraph  is 
somewhat  inconsl^^^^^h^^f^^pjui  a 
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vlKde,  It  cannot  be  btid  to  detract  from  tat 
wltbdraw  tbe  allegattoiu  tn  ttie  otber  para- 
grapbs  of  the  petition  which  plainly  evidence 
tbe  lntentl(Hi  of  the  plalntUCs  to  stake  thetr 
case  npon  a  tort  We  do  not  condder  that 
the  fact  of  tbe  UU  of  lading  being  at- 
tadied  to  tbe  petition  evidences  any  Inten- 
tion on  the  part  of  the  tfalnttflh  to  rae  upon 
the  contract;  because  aa  wag  hsUA  In  City  4k 
Saborban  Railway  Co.  of  Savannah  t.  BrauM, 
70  Cta.  876:  "Tbe  tort  In  sndi  a  case  Is  con- 
nected with  thft  contract  only  ae  It  enabled 
the  tort-feasors  to  bring  the  vrrong  bito  It. 
*  *  *  If  a  contract  Imposes  a  1^1  dnty 
upon  a  person,  the  neglect  of  that  dntgr  Is  a 
tort  founded  npon  a  omtract  •  •  *  And 
In  SDdb  a  caae,  'the  UabUit;  arises  out  of  a 
breach  of  duty  Incident  to  and  created  by  the 
contract ;  but  it  Is  only  depoident  npon  .the 
contract  to  tbe  extent  necessary  to  raise  the 
dnty.  The  tort  consists  In  tbe  breadL  of 
dnty.'- 

[I]  The  Indstence  of  the  defendant  was 
that  the  damages  sought  to  bfr  recovered  were 
not  In  tbe  omtemplatlon  of  the  parties;  and,lf 
the  snit  could  be  held  to  be  an  action  ex  con- 
tractu, the  demurrer  should  properly  have 
been  sustained,  because  it  is  vary  easy  to  see 
that  neither  party,  at  the  time  of  making  the 
contract,  contenplated  that  any  of  the  losses 
or  expenditures  claimed  by  tbe  plaintiffs 
would  be  probable  or  neeeesary.  Construing 
the  action,  iuwever,  as  we  do,  as  one  In  tort, 
It  Is  oitinly  Immaterial  that  these  matters 
were  not  within  the  contemplation  of  tbe  par- 
ties at  tile  time  the  contract  for  sbipmoit 
was  made;  The  tort-feasor  is  liable  for  any 
damages  consequent  upon  his  act  and  which 
are  directly  traceable  to  it,  if  they  could 
reasonably  have  been  anticipated  as  likdy  to 
be  the  result  of  his  neglect  or  failure  to  per- 
form his  dnty.  In  an  acOon  sounding  \n  tort, 
the  measure  of  damages  is  different  from  that 
In  an  action  based  upon,  a  contract  In  a  suit 
upon  a  contract,  no  element  of  damage  is  re- 
ooverablcb  unless  it  can  reasonably  be  con- 
sidered to  have  been  within  the  contempla- 
tion at  the  parties  at  Oie  time  they  entered 
Into  the  contract  In  actions  ex  delicto,  liow- 
evOT,  the  rule  of  liaUUty  la  much  broader. 
**In  the  field  of  delict  liability  is  much  more 
far  reading.  Here  the  rule  Is  that  the 
wrongdoer  la  liable  for  all  consequences 
which  naturally  follow  Irora  Us  wrcmgfnl  act, 
provided  only  they  be  not  too  remote."  1  Street 
on  Foundations  of  L^al  Liability,  88,  and 
«dtationa.  In  otber  words,  according  to  BIr. 
Sbreet;  foresight  and  lilndalgfat  respectively 
furnish  the  key  to  the  question  of  the  extent 
of  llaMUty  In  the  respectlTe  fields  of  contract 
and  tort 

TbB  rule,  as  we  undCTstand  It  is  weU  stat- 
ed in  Stevens  t.  Dudley,  66  Tt  166:  "The 
gmnal  rule  Is  that  tbe  person  who  is  guilty 
of  a  negligent  act  la  reqwnslble  for  all  the 
injoriona  results  whidi  flow  therefrom  by 
ordinary  natural  sequence  without  the  inter- 
position of  any  other  negUgoit  act  or  over- 


powering force.  *  *  •  It  Is  the  nneqieet- 
ed,  rather  than  the  expected,  tiiat  happens 
in  the  great  majority  of  the  cases  of  negli- 
genca" 

lieasnred  by  the  rule  laid  down  by  Ur. 
Street  in  Uts  Foundatl(mB  of  Legal  liability, 
ToL  1,  Ik  8<^  the  present  action  must  be  treat- 
ed as  one  ex  delicto,  because  the  law  of  neg- 
ligence is  one  single  homogeneous  body  of 
legal  prlndid^  and  negligence  considered  as 
pure  delict  cannot  be  dissevored  from  negli- 
gence considered  as  a  breach  of  imposed 
positive  dut7<  Foresight  of  hum  Is  an 
essoidaUy  antecedent  condition  of  liability, 
;  but,  when  negligence  is  shown,  a  defendant 
,  who  la  charged  with  the  discharge  of  a  duty 
to  the  public^  la  diargeable  with  all  the  in- 
jurious cimseqottioes  which  inoxlmately  fol- 
low and  whtxb  are  not  too  remote.  Hr.  Be- 
van,  In  his  work  on  N^Ugence  <!.  Sevan, 
Negligence  In  Law,  106).  says  that  reasonable 
foresight  of  harm  supplies  the  criterion  for 
determining  the  preliminary  question  as  to 
whether  negligence  in  fact  e^dsts  in  a  parties 
nlar  case,  but  that  notwithstanding  nee^- 
gence  t>elng  established,  the  extent  of  liabili- 
ty Is  determined  by  tbe  rule  of  liability 
which  applies  in  tort ;  that  is  to  say,  liability 
for  established  negligence  extends  to  all  con- 
sequences of  which  that  negligence  can  be 
considered  the  legal,  natural,  and  proximate 
cause.  Upon  this  point  see  Cbappell  v.  West- 
em  Railway  of  Alabama,  8  Ga,  App.  792,  70 
S.  SI  208,  citing  Atlantic  Coast  Line  R.  Co. 
T.  Daniels,  8  Ga.  App.  776,  70  S.  B.  203.  The 
rule  announced  in  City  &  Suburban  Railway 
Co.  of  Savannah  t.  Branss,  supra,  has  been 
followed  in  Head  v.  Georgia  Pacific  R.  Co., 
79  Ga.  858-360,  7  8.  E.  217,  11  Am.  St  Rep. 
434;  Southern  Bell  Telephone  de  Telegraph 
Co.  V.  Earle,  118  Ga.  607(5>-610(6),  4B  8.  B. 
319;  Wolff  T.  Southern  Ry.  Co..  130  Ga.  251, 
60  8.  B.  569. 

We  have  dealt  with  the  measure  of  dam- 
ages, in  the  determination  of  the  nature  of 
the  action,  because  none  of  tbe  Items  of 
damage  alleged  by  the  plaintiffs  would  be  re- 
coverable if  tbe  action  is  one  upon  tbe  con- 
tract, since  none  of  them  could  be  said  to  be 
properly  within  the  cont^plation  of  tbe 
parties  at  the  time  the  contract  was  made. 
On  the  other  hand,  construing  the  contract, 
as  we  must  ss  one  In  tort  dependent  upon 
the  defendant's  breach  of  duty,  as  evidenced 
by  the  contract  we  will  next  Inquire  whether 
any  m  all  of  these  Items  of  damage  are  too 
remote  to  be  the  subject-matter  of  recovery. 
Of  course  vrtiat  we  shall  say  upon  this  point 
la  not  conclusive,  except  as  a  matter  ot  law, 
for  of  course  the  plaintiffs  will  have  to  iwove 
the  allegation  that  these  damages  were,  as 
alleged,  the  necessary  result  of  and  directly 
traceable  to  tbe  alleged  failure  to  "deliver 
within  a  reasonable  time."  We  think  that  If 
the  plalntUCs  establish  the  aUegatlon  that  It 
vras  necessary,  in  anticipation  of  the  daUy 
arrival  of  the  flnislwd  inride  work^of  Ofe^ 
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coartbovae,  to  retain  tbe  services  of  Ur.  Zo- 
bellf  and  they  paid  him  the  sum  mentioiiedf 
they  would  be  entitled  to  recorer  It,  npon 
proof  ot  tbe  allegations  as  to  the  caase  of 
the  delay.  Ijlkewlse  It  has  been  raled  more 
than  once  1^  tbe  Suiweme  Conrt  that  tbe  nec- 
essary expenses  for  tracing  lost  shipments  Is 
a  proper  subject  of  ncovery  la  an  action  for 
damages,  sndi  as  the  present  case.  We 
tblnk,  also,  that  the  plalnUfFs  are  entitled  to 
recover  the  amount  they  paid  in  compromise 
of  the  penalty  for  failing  to  complete  the 
buildings  In  tlme^  provided  the  jury  are  sat- 
lided  that  tbelr  UabUty  to  this  penalty  was 
doe  to  tbe  delay  in  the  deUvery  of  the  ship* 
ment  set  out  In  tbe  petition.  And  if,  by  rea- 
son of  the  delay,  the  plaintiffs  wan  required, 
In  order  to  maintain  their  credit  and  mert 
draiands  when  due^  to  borrow  914,000,  wbldi 
ttiey  would  not  have  had  to  borrow  but  for 
the  <MKy  in  deUvery  of  this  shiimient,  they 
would  he  wtltled  to  have  judgment,  for  tbe 
reasons  stated  in  the  headnota 

[4]  We  think  tbe  trial  lodge  iwopaly  sus- 
tained the  demurrer,  so  far  as  ritfates  to  tbe 
alleged  value  of  the  time  of  the  two  part- 
ners comitosing  the  plaintiff  firm,  upon  the 
ground  that  these  items  were  too  remote  for 
recovery,  since  thae  are  no  allegations  show- 
ing bow  or  why  it  was  necessary  for  the 
plaintiffs  to  lose  flie  tbne.  and  It  not  appear^ 
Ing,  except  as  a  conclusion  of  the  pleader, 
that  these  contractors  did  not  or  could  not 
all  that  time  have  obt^ned  any  other  coa- 
tracte  of  employment  of  the  value  alleged. 
TtdB  is  espedaUy  true  dnce  the  petition  al- 
leges the  plaintiffs  were  contractors,  and,  In 
the  absence  of  distinct  allegations  showing  a 
certain^  of  prodts,  It  would  be  wholly  ai>ecu- 
latlve  as  to  whether  the  contractors  would 
have  made  or  lost  mon^  upon  tbe  contract, 
even  If  they  had  bad  tbe  opportunity  of  mak- 
ing another  contract  within  tbe  time  alleged 
to  have  been  lost 

Judgment  reversed. 


08  Qa.  App.  SS8) 
HABPER  V.  V.  HAMMOND  &  SONS.  (No. 
4.B83.) 

(Court  (tf  Appeals  of  Georgia.   Aug.  16,  1913.) 

(SyUahiu  ly  the  Court.) 

1.  EviDBncx   (S  354*)— DootniKNTABT  Evi- 
dence. ■ 

Tbe  mere  fact  that  a  book  ig  kept  in  ledger 
form  is  not  a  valid  objection  to  Its  admissioD  as 
a  book  of  original  entries,  under  section  6780  of 
the  CivU  Code  of  1010. 

[Bd.  Note.— For  other  case^  see  Bvidence, 
Crat.  Dig.  111483-1488;  DecTDlg.  1  8S4.*) 

2.  BviDKHOi   (S  864*)— DoomiKNTABT  Bvi- 

DENCK. 

Even  If  the  book  offered  in  evidence  in  this 
case  waa  not  a  book  of  original  entries,  it  was 
properly  admitted  in  corroboration  of  an  admia- 
■ion  by  the  defendant  that  be  was  indebtied  to 
die  plaintifEi  in  an  amount  approximately  the 
same  as  that  daimed  1^  them.    Whether  the 


(Ga. 

plaiatiffB*  wltnenes.  who  testified  to  die  correct- 
nesB  of  the  entries,  be  considered  as  clerks  or  as 
partners,  their  testimony  as  to  the  correctness  of 
tbe  books  was  admissible. 
^  lEd.  Note.— For  other  cases,  see  EvidencSb 
Cent  Dig.  H  1482-1488:  DMTblg.  1  864.*] 

3.  EVIDBHOl    (i  864*)— DOOnCBNTABT  EVI- 

DENCS. 

As  a  general  rule,  the  testimony  of  those 
persons  who  have  knowledge  of  the  facts  from 
which  the  books  are  made  up  is  in  itself  primary 
evidenofc  and  tbe  boolu  themselves  are  admia- 
sible  only  by  way  of  corroboration.  The  provi- 
sions of  the  Code  are  designed  to  admit  the  books 
of  original  entries  as  direct  and  primary  evi- 
dence In  cases  such  as  those  where,  pethapa,  the 
fact  of  the  delivery  of  spedfic  Itema  of  an  ao* 
count,  or  the  performance  of  partieular  servicea^ 
cannot  otherwise  be  deflnituy -proved,  and  la 
similar  casea. 

[Ed.  Note^For  other  eases,  see  Evidence 
Cent  Dig.  If  148^1483 ;  DMTDIg.  1 894.*]^ 

4.  Review  oh  Appeal. 

The  trial  judge  did  not  err  In  overruling  the 
ezceptioDB  of  law  and  <tf  fact  to  the  tepwt  of 
the  auditor,  and  In  randnlng  judgment  fur  the 

plaintifiEs. 

Error  from  Superior  Court,  Chattooga 
County;  J.  W.  Maddoz,  Judge. 

Action  by  T.  Hammond  &  Sons  against  C. 
D.  Harper.  Judgment  for  plainUff,  and  de- 
fendant brings  error.  AfBrmed. 

Harris  &  Hands,  of  Bom^  for  plaintiff- in 
error,  a  D.  Rivers,  of  Summervllle,  tor  de- 
fendante  In  error. 

RUSSELL,  J.  Hammond  &  Sons  sued 
Harper  in  the  county  court  of  Chattooga 
county  upon  an  account,  and  that  court  ren- 
dered judgment  for  the  plaintiffs.  Upon  ap- 
peal to  the  superior  court  hla  honor,  Judge 
Maddoz,  referred  the  case  to  Hon.  J.  M. 
Bellah  as  auditor,  and  the  auditor  filed  a 
report  finding  In  favor  of  the  plaintiffs  an 
amount  $13  less  than  their  claim.  The  de- 
fendant filed  exceptions  both  of  fact  and  of 
law,  and  the  case  was  as  a  whole  submitted 
to  the  Judge  of  the  superior  court  without 
intervention  of  a  Jury.  The  only  exception 
of  law  complains  that  the  auditor  erred  In 
admitting  the  plaintiffs'  ledger  as  a  book  of 
original  entries.  The  exception  of  fact  was 
based  upon  the  contention  that  the  evidence 
of  V.  Hammond  did  not  prove  a  complete 
admission  of  Indebtedness  on  the  part  of  the 
defendant,  and  also  that,  In  the  absence  of 
the  plaintiffs'  ledger,  there  was  no  evidence 
whatever  to  support  the  finding  In  favor  of 
the  plaintiffs. 

[1  ]  1.  The  testimony  as  to  the  book  which 
the  auditor  admitted  in  evidence  as  the  plain- 
tiffs* book  of  orlgtual  entries  was  to  the  ef- 
fect tliat,  while  memorandum  entries  In  pen- 
cil were  made  by  the  Hammond  boys  at  the 
time  of  each  purchase  lii.  small  memorandum 
books  (about  4x7  Inches),  ^ach  item  was 
shortly  thereafter  transcribed  upon  what 
the  witnesses  called  the  "ledger.'*  In  no  In- 
stance was  there  delay  beyond  Saturday 
night  of  eaCh  week  in  transcribing  these 
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Items,  and  tlie  only  pnrpose  of  the  so-called 
'Hedgei''  seems  to  bare  been  to  separate  Into 
distinct  accoimts  the  pnrdiaseB  made  by  the 
different  tenants  or  croppers  of  the  defend- 
ant We  think  it  is  well  settied  that  the 
provisions  at  section  6769  of  the  Civil  Code, 
in  90  far  as  they  relate  to  books  of  original 
entry,  are  not  confined  to  mere  memorandnm 
slips,  or  memorandum  books  upon  which  Is 
first  entered  a  memorandnm  of  a  buyer's 
purchase.  We  think  the  trial  judge  rightly 
held,  from  the  descrlptl<m  of  the  so-called 
ledger  given  by  the  witnesses,  that  it  was 
a  book  of  original  entries.  "The  mere  fact 
that  a  book  Is  kept  In  ledger  form  Is  not  a 
valid  objection  to  Its  admission  as  a  book  of 
original  entries."  9  Am.  Sng.  Bnc.  Et.  022 ; 
Bush  7.  Fourcher,  8  Oa.  App.  4S,  69  S.  B. 
459 :  Bracken  v.  Dillon.  64  Oa.  260,  37  Am. 
RepL  70;  Hlnkle  v.  Smith  A  Son,  127  Oa.  437. 
56  S.  B.  464.  This  principle  Is  also  recognized 
by  the  courts  of  last  resort  of  other  statea 
Sanborn  v.  Cunningham,  33  Pac.  894;i  Fax- 
on T.  Hollls,  13  Mass.  427;  Swain  v.  Cheney, 
41  N.  H.  232;  Wells  t.  Batch,  43  N.  H.  246; 
Jones  T.  De  Kay,  3  N.  J.  Law,  955;  Rodman 
T.  Hoops,  1  Dall.  (Pa.)  86,  1  L.  Ed.  47;  Hoo- 
ver T.  Gehr.  62  Pa.  136 ;  Mathews  v.  Sanders, 
15  Ark.  256. 

[2]  2.  We  are  of  the  opinion  that  the  t^ 
tlmony  of  Y.  Hammond  as  to  the  defendant's 
admission  of  indebtedness  was  properly  ad- 
mitted by  the  auditor.  It  is  true  that  the 
admlsaiOD  did  not  go  to  the  exact  amount 
claimed  by  the  plaintiffs;  but  It  Included 
that  amount,  for  It  can  be  construed  as  an 
admission  of  a  greater  liability  than  that 
claimed  by  the  plaintiffs.  For  this  rea- 
son, even  if  the  book  tendered  by  plaintiffs 
was  not  admissible  at  the  time  It  was  first 
offered,  the  error  was  harmless,  and  was 
eared  by  the  subsequent  testimony  as  to  the 
defendant's  admission  of  liability.  Whether 
the  Hammond  boys  be  considered  as  clerks 
or  as  partners,  their  testimony  was  admls- 
rible;  for  If  tbey  be  considered  as  clerks, 
the  bias  of  interest  Is  removed,  and  If  they 
were  partners  In  the  firm  of  V.  Hammond  & 
Sous  (and  they  testified  that  they  together 
made  an  the  entries),  their  testimony  would 
be  admissible  as  that  of  a  party  who  kept  no 
clerk. 

[3]  S.  As  a  general  mie,  the  testimony  of 
those  persons  who  have  knowledge  of  the 
facts  from  which  the  books  are  made  up  Is 
in  itself  primary  evidence,  and  the  books 
themselves  are  admissible  only  by  way  of 
ooETOboratton.  The  provisions  of  the  Code 
are  designed  to  admit  the  books  of  original 
entilea  as  direct  and  primary  evidence  in 
those  cases  where,  perhaps,  tbe  tuct  of  the 
delivery  oi  wedflc  items  of  an  acoonnt,  or 
the  perfomuuiQe  of  particular  aerrleea,  can- 
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not  otherwise  be  definitely  proved,  and  in 
similar  cases.  Bnsh  v.  Fonrcher,  supra; 
Swift  V.  Oglesby,  8  Oa.  App.  544,  70  S.  B. 
97;  Alexander  Lumber  Co.  v.  Withers  Fonn-. 
dry  Works,  9  Ga.  App.  266,  70  S.  B.  1125.  As 
was  ruled  by  the  Supreme  Court  In  Hlnkle  v. 
Smith,  127  Oa.  437,  66  8.  EL  464.  the  book, 
when  taken  In  consideration  with  the  testi- 
mony as  to  the  defendant's  admission  of 
Indebtedness,  "only  tended  to  prove  facta 
already  established  by  other  uncontradicted 
evidence."  for  the  defendant  withdrew  all  of 
his  testimony  which  tended  to  show  that  he 
had  paid  the  account  by  putting  an  equal 
amount  into  a  bostneas  ventore  In  Chat-  • 
tanooga. 

[4]  4.  The  trial  Judge  did  not  err  in  over- 
ruling the  exceptions  of  law  and  of  fact  to 
the  report  of  the  auditor,  and  In  rendering 
Judgment  for  the  plaintiff  The  only  real 
question  raised  in  the  case  was  whether  the 
auditor  erred  In  admitting  Hammond  &  Sons' 
ledger.  The  only  parties  who  made  entries 
In  the  book  both  testified  fnlly  and  satisfac- 
torily to  the  correctness  of  these  entries,  and 
the  case  was  tried  under  the  rule  laid  down 
by  Judge  Lumpkin  in  Day  v.  Crawford,  13 
Oa.  610,  when  he  said:  "Let  the. clerk  prove 
the  books  who  made  the  entries  in  the  due 
course  of  his  business."  Under  the  evidence, 
the  book  which  is  called  the  ledger  in  this 
case  was  no  more  than  a  "daybook"  or 
Jonmal,  from  which  were  copied,  Item  by 
item,  the  temporary  memoranda  of  purchas- 
es made  by  the  defendant's  agents.  Only  the 
book  of  original  entries  is  admissible  In  prov- 
ing an  account,  under  the  provisions  of  sec- 
tion 5769 ;  but  It  Is  the  nature  of  the  proof 
in  relation  to  the  book,  and  not  the  name  by 
Milch  the  book  is  called,  whldi  must  at  last 
detwmine  whether  the  book  In  question  is  or 
is  not  the  book  of  originaL^ntrlea. 

Judgment  affirmed. 

(U  Oa.  App.  SIB) 

SAVANNAH  ICE  CO.  v.  CANAL-LOUISI- 
ANA BANE  &  TRUST  00. 

CANAL-LOUISIANA  BANK  ft  TRTJffT  CO. 
T.  SAVANNAH  ICD  GO. 
(Nos.  4,720,  4,748.) 

(Court  of  Appeals  of  Oeo^a.   May  20,  1918. 
Behearing  Denied  Jone  25,  1918.) 

(SyBabut      the  Court.) 

1.  COBPOBATIONS  (|  180*)— "CHABTEft"— 0DTT 

or  Stockholdbbs— Diversion  ov  Assets. 
The  charter  of  a  corporation  is  a  contract 
between  the  state  and  the  shareholders  and  be- 
tween the  shareholders  themsdves.  The  state 
contracts  to  permit  the  exerdse  of  the  powers 
granted  in  tbe  charter,  and  not  to  Impair  the 
obligation  of  any  contract  made  in  pursuance 
thereof.  The  shareholders  engage  not  to  exceed 
the  powers  conferred  upon  them  by  law,  and 
each  stockholder,  by  accepting  the  cliarter, 
agrees  with  the  others  not  to  divert  the  assets 
of  the  corporation  to  a  purpose  forei^  to  the 
objects  of  the  organiEatlon.    As  to  this  matter 
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the  law  makes  no  distinction  between  public 
and  private  corporationB. 

[Eld.  Note.— For  other  cases,  Bee  Corporations, 
Cent  Dig.  H  665-673;  Dec/Dig.  S  iSO.* 

For  other  definitions,  see  Words  and  Phrasea, 
VOL  2,  pp.  108&-1090 ;  voL  8,  p.  7600.] 

2.  COBPOBATIONB  (f  370")— POWBBS. 

Corporations  are  granted  no  rights  and 
clotlied  with  Qo  powers  except  those  which  are 
expressl;  conferred  by  law  or  the  charter,  or 
which  arise  therefrom  by  necessary  implication. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  lGll-1518;  Dec.  Dig.  |  370.*] 

3.  COBPOBATIONB  (|  484*)— Po  WEBS— LBNDinO 

or  Cbbdit. 

No  corporation,  whether  pnblic  or  private, 
organixed  under  the  lawa  of  this  state  caUi  in 
the  absence  of  express  charter  authority  so 
to  do,  lend  its  credit  for  the  mere  accommoda- 
tion of  third  persons. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1815;  Dec.  Dig.  {  484."] 

4.  COBPOBATIONS  (i  467*)— POWEBB— COMHEB- 
OXAL  FAFBB— ACOOHHODATION  INDOBSEMENT. 

Aathority  to  make  an  accommodation  in- 
dorsement of  commerdel  paper  will  not  be  im- 
plied from  the  power  to  lend  or  borrow  money 
on  such  paper  and  generally  to  exercise  the 
powers  usually  incident  to  corporations  under 
the  lawa  of  tlus  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  1831 ;  Dec  Dig.  g  467.«f 

6.  Biixs  AND  Notes  (S  367*)— Accommoda- 
tion Papeb— Bona  Fide  Pubciiaseb— Cob- 
fobationb. 

Zf  a  corporation  having  the  power  to  in- 
done  commercial  paper  in  furtherance  of  its 
business  should  indorse  and  pnt  snch  paper  in 
circulation,  a  bona  fide  purchaser  thereof  will 
be  protected,  even  though  the  indorsement  waa 
made  merely  for  the  accommodation  of  third 
peraons,  if  he  have  no  notice  of  this  fact. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
NotoL  Cent  Dig.  U  947,  848;  Dee.  Dig.  | 
oB7.'] 

6.  Bills  and  Notes  JI  837*)— Accommoda- 
tion Papeb— Bona  Viue  Pubohasbr— Cob- 

P0BATX0N8. 

The  plaintiff  in  tUs  case  was  not  a  bona 
fide  holder  of  the  note  sued  on,  without  notice 
of  the  character  and  purpose  of  the  defendant's 
indorsement ;  and  the  evidence  demanded  a 
finding  that  the  contract  of  indorsement  was 
tor  the  mere  acconunodation  of  the  maker  of 
the  note,  and  that  the  indorsing  corporation  re- 
ceived no  benefit  from  its  indorsement 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  H  818,  856-863;  Dec.  Dig. 
S  337.*] 

7.  COKPOBATIONS  (|  603*)— MeBGEB— OWNEB- 

suip  or  Stock. 

Though  one  corporation  may  own  all  the 
stock  in  another  corpwation,  tiie  two  do  not 
become  merged  but  rfemain  separate  and  distinct 
legal  entities. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  SS  2404-2409;  Dec  Dig.  |  603.*} 

8.  COBPOBATIONS  (H  385,  388,  487*)— "Ultba 
ViBics  Act*'— Estoppel— Right  to  Rescind 
Contbaot. 

An  ultra  vires  act  of  a  corporation  is  one 
in  excess  of  charter  power.  A  corporation  may, 
like  any  other  person,  be  estopped  to  plead  the 
want  of  authority  of  an  agent  to  do  an  act 
whldi  the  corporation  had  the  legal  right  to 
perform,  but  a  corporation  is  not  estopped  to 
challenge  the  legality  of  an  ultra  vires  contract 
which  u  executory,  unless  aome  Innocent  per- 
son bsB  been  misled  to  his  injury  and  has  part- 


ed with  something  upon  the  belief  that  the  con- 
tract was  executed  in  furtlierance  of  the  cer- 
porate  enterprise.  If  an  ultra  vires  contract  be 
executed,  the  corporation  cannot  retain  the 
benefit  which  It  has  received  and  repudiate  the 
contract 

rSd.  Note.— For  other  cases,  Bee  Oorporationa, 
Cent  Dig.  M  1M5-1647,  1556-1567, 1893-1898; 
Dec  Dig.  H  385,  388,  487.* 

For  other  definiticns,  see  Words  and  Phrases, 
vol.  8.  pp.  7145-7146.] 

e.  Pbincipal  and  Subett  (S  177*)  —  ACOOM- 

UOOATION  IND0B6E&— NATUBE  OE  CONnAOT. 

The  contract  of  a  surety  or  accommodatiaK 
indorser,  being  to  pay  if  the  maker  does  not  i> 
executory  unm  payment  by  the  surety  is  actual- 
ly made. 

[Ed.  Note.— For  other  cases,  see  Principal  and 

Surety,  Dec  Dig.  |  177.*] 

10.  COBPOBATIONS  ({  487*)  —  IXUGAI.  CON- 
TRACT—RATIFICATION . 

A  corporation  cannot  ratify  a  contract 

whidi  it  has  no  legal  power  to  make. 
[£d.  Note.— For  other  cases,  see  Corporations 

Cent  Dig.  §g  1893-1898 ;  Dec.  Dig.  §  487.*] 

U.  COBPOBATIONS  (I  487*)  —  ILLEGAL  CON- 

TBAOT— Right  to  ENroBOB— Ratification. 
An  executory  contract  of  a  corporation 
wholly  beyond  the  scope  of  corporate  power 
cannot  be  enforced  against  it  by  one  who,  at  the 
time  the  contract  was  made,  bad  notice  of  its 
iUegalitF,  even  though  all  of  the  stodtholdera 
assented  to  its  execution  or  ratified  it  after  it 
was  made.  This  rule  is  applied  whether  tbe 
corporation  be  of  a  public  or  a  private  nature, 
and  without  reference  to  whether  any  public 
policy  is  contravened  by  the  contract,  or  any 
Interests  of  creditors  are  injuriously  affected  by 
it  The  stockholders  in  a  corporation  cannot 
substitute  their  will  for  the  legislative  grant  of 
power. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  ff  189S-1898;  Dec  Dig.  i  487.*] 

12.  JdDGHENT    rOE    PUXHTIIT,  Unauthok- 

IZED. 

The  evidence  demanded  a  judgment  in  fa- 
vor of  the  defendant,  and  it  was  error  to  award 

judgment  for  the  plaintiff. 

Error  from  City  Court  ot  Savannab ;  Da- 
vis Freeman,  Judge. 

Action  by  the  Canal-Louidana  Bank  & 
QYust  Oompany  against  the  Savannah  Ice 
Company.  From  the  judgment  defendant 
brings  error,  and  plalntlfr  flies  cross-bllL 
Judgmoit  on  main  bill  reversed  and  on  cross- 
bill afiSrmed. 

Osborne  &  Lawrence,  of  Savannah,  for 
plalntlCf  in  error.  W.  L.  Clay  and  O'Byrne, 
Hartrldge  &  Wright,  all  of  Savannah,  for 
defendant  tn  error. 

POTTLE,  J.  The  Ganal-Lonlsiaiia  Bank  & 
Trust  Oompany  sued  the  Bavannab  Ice  Com- 
pany,  a  corporation,  upon  a  promissory  note 
made  by  the  Crescent  Ice  Company  to  its 
ovm  order  and  Indorsed  by  that  company  and 
the  defoidant  The  defendant  pleaded  that 
Its  Indorsemmt  was  merely  for  the  accom- 
modation of  the  maker ;  that  it  bad  no  char- 
ter authority  to  Indorse  for  accommodation; 
and  tbat  these  facts  were  well  known  to  the 
plaintlir.  A  demurrer  to  tbls  plea  was  over- 
ruled and  exceptions  pendente  lite  duly  filed 
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ty  tbe  plalntifl.  Hie  case  was  nd)iDitted  to 
Uie  Judge  withont  the  Interrentloii  of  a  Jary, 
and  be  ruidered  a  Jadgraent  In  tnvor  of  the 
Idalntlff.  TbB  deCwdant  lias  filed  a  bill  of 
vnepttona  complaining  of  tUa  judgment,  and 
the  plalntUE  ezc^ta  to  the  ovemiUng  of  ita 
demurrer  to  the  defmdan^a  plea. 

nie  Judgment  <tf  the  trial  judge  In  favor 
at  the  plaintiff  was  based  npon  the  following 
facts:  The  Central  Ice  Company  was  In- 
corporated under  the  laws  of  New  Jersey  SDd 
•rganlzed  fttr  the  purpose  of  holding  and 
owning  stock  in  a  number  of  subsidiary  com- 
panies engaged  In  the  business  of  the  man- 
ufacture and  sale  of  Ice.  It  owned  all  of  the 
capital  stoc^  of  the  Savannah  Ice  Company, 
except  one  share  issued  to  each  of  the  direc- 
tors to  qualify  them  to  act  as  officers  of  the 
company.  In  like  manner  it  owned  all  the 
abarefi, .  except  the  directors'  shares  In  sev- 
eral other  subsidiary  companies.  It  owned 
two-thirds  of  the  Btock  of  the  Cresceut  Ice 
Company ;  the  other  third  being  held  by  the 
Electric  Corporation  of  Boston.  Each  of 
these  various  subsidiary  companies  had  been 
in  the  habit  of  lending  Its  credit  to  the  other 
companies  at  various  times  In  order  to  aid 
them  in  the  conduct  of  tbelr  business.  The 
Crescent  Ice  Company  was  in  need  of  money 
to  be  used  in*  rehabiUtatlng  Its  plant  and  aid- 
ing it  in  the  conduct  of  its  business.  The 
owners  of  the  stock  in  this  company,  to  wit, 
the  Central  Ice  Company  and  the  Electric 
Corporation  of  Boston,  agreed  to  supply  the 
funds  necessary  for  the  purpose ;  the  Central 
Ice  Company  to  furnish  two-thlrda  and  the 
Electric  Corporation  one-third.  A  part  of  the 
money  to  be  supplied  by  the  Central  Ice  Com- 
pany was  r^llzed  from  a  note  (of  which  the 
note  sued  on  was  a  renewal)  for  f  6,000,  dated 
March  19.  1009,  due  four  months  from  date, 
executed  by  the  Crescent  Ice  Company,  pay- 
able to  Its  own  order,  and  indorsed  by  the 
maker  and  the  Savannah  Ice  Company  by  its 
preaidait,  Louis  P.  Hart,  This  note  was 
Alsconnted  in  the  regular  course  of  business 
by  the  Canal-Lonlsiana  Bank  &  Trust  Com- 
pany. It  was  renewed  ten  Afferent  times; 
the  inindpal  being  reduced  somewhat  in 
amount  by  payments.  The  note  sued  on  was 
for  $5,000  principal,  and  was  dated  October 
lOt  1911,  and  became  due  January  14,  1912. 
The  stockholdm  and  directors  of  the  Cen- 
tral Ice  Company  and  of  the  Savannah  Ice 
Company  were  identical,  with  the  follow- 
ing excQitions:  B.  O.  Hopkins  and  one 
Mulky  were  directors  and  stockholdors  of  the 
Central  Ice  Company,  but  had  no  connec- 
tion wiUi  the  Savannah  Ice  Company.  EL  W. 
Hopkins  resigned  as  director  in  boUi  conqta- 
nies  In  December,  1909,  and  In  the  spring  of 
1910  Joseph  A.  Bailey  succeeded  Hopkins  as 
a  OlMctor  In  both  companies.  B.  O.  Hopldns 
resigned  as  a  director  in  the  Central  Ice 
Company  on  May  15,  1911.  All  of  the  di- 
rectors of  the  Savannah  Ice  Company,  ez- 
«^t  Hill,  were  iOrectam  In  the  Orescent  loe 


Company,  and.  In  addition,  there  were  three 
other  directors  who  had  no  connection  with 
the  Savannah  Ice  Company.  Hart,  the  preel- 
dent  of  both  the  Central  Ice  Oompany  and 
the  Savannah  Ice  Company,  teadlled  that 
every  director  and  stockholder  In  the  Savan- 
nah Ice  Oompany  and  ev^  director  in  the 
Central  Ice  Company,  except  Mulky,  knew 
of  the  manner  In  which  the  original  note  dis- 
counted with  the  bank  was  Indorsed  and 
discounted.  On  May  26, 1909,  at  a  stockhold- 
ers' meeting  of  the  Savannah  Ice  Company,  a 
resolution  was  passed  ratlQrlng,  approving, 
and  oonflrming  all  of  the  acts  of  the  board  of 
directors  for  the  past  year.  On  May  3,  XSIO, 
and  again  on  April  13,  1911.  similar  resolu- 
tions were  passed  by  the  stockholders  of  the 
Savannah  Ice  Company,  and  at  the  last  meet- 
ing all  the  acts  of  the  officers  of  the  company 
In  making  Indorsem^ts  In  the  name  of  the 
company  were  ratified  and  confirmed.  The 
Savannah  Ice  Company  was  incorporated  for 
the  purpose  of  buying,  selling,  and  mannfac- 
turlng  Ice,  beer,  soda,  and  mineral  waters, 
and  generally  to  conduct  a  wholesale  or  re- 
tail jobbing  and  commission  business  in  all 
kinds  of  personal  property.  The  charter  au- 
thorized the  company  amongst  other  things, 
to  "lend  or  borrow  money  on  note,  bill.  bond, 
pledge,  deed,  mortgage,  or  other  obligations 
and  liens,"  and  generally  to  exercise  such 
powers  as  are  usually  incident  to  corpora- 
tions under  the  laws  of  this  state. 

[1,2]  1.  The  charter  of  a  corporation, 
whether  granted  directly  by  the  General  As- 
sembly or  by  the  executive  or  judicial  de- 
partment of  the  goverument  under  author!^ 
delegated  by  the  General  Assembly,  Is  a  con- 
tract between  the  state  and  the  shareholders, 
and  between  the  shareholders  themselves. 
The  obligation  of  the  state  is  that  it  will 
permit  the  shareholders  to  exercise  the  pow- 
er and  enjoy  the  privileges  granted  in  the 
diarter,  and  that  the  coutracts  of  the  corpo- 
ration, made  in  pursuance  of  the  charter,  will 
not  be  impaired  by  the  state.  The  share- 
holders on  their  part  contract  with  the  state 
that  they  will  not  exceed  the  powers  granted 
in  the  charter,  and  agree  with  each  other 
that  they  will  devote  the  assets  of  the  cor- 
poration to  the  objects  and  purposes  of  the 
charter  and  not  otherwise.  Central  Railroad 
Co.  V.  Coilhis,  40  Ga.  583,  624 ;  Midland  aty 
Hotel  Co.  V.  Gibson.  11  Oa.  App.  829,  76  S. 
E.  600.  No  principle  is  better  settled  in  this 
state  than  that  the  stockholders  In  a  owpo- 
ratkm  are  granted  no  ri^ts  and  dothed  with 
no  powers  except  such  as  are  expressly  set 
forth  in  Uie  diarter  or  as  arises  therefrom  by 
necessary  Implication.  8  Bnc.  Dig.  Oa.  Rep. 
641.  This  principle  has  beai  embodied  In 
the  statutory  law  of  this  state  in  reference  to 
corporationa  chartered  by  the  superior  court 
"Corinrationa  tlius  created  may  exercise  all 
corporate  powers  necessary  to  the  purpose  of 
their  organization,  but  shall  make  no  con- 
tract or  purchase  or  hold  any  urSperty.  ,ofl 
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any  Und.  tzevt  ndi  ai  is  seoeMary  in 
leglttmatdr  carrying  into  effect  Bodtv  imr- 
pose,  or  for  Mcnrlns  debts  doe  to  the  com- 
pany." GiTlI  Oode^  i  2828  <B).  Under  llie 
pneent  law  of  thla  stat^  eorp(»atlona  ez- 
radslDg  a  pnbUc  or  Qiuud  public  function  are 
diartered  by  the  Secretary  oC  State,  except 
municipal  corporations  which  are  chartered 
directly  by  the  General  Anembly.  All  othw 
corporations  are  chartered  by  the  superior 
court  The  primary  object  of  every  private 
corporation,  other  than  charitable  or  eleemosy- 
nary institutions,  Is  private  gain  for  its  stock- 
holders. The  contract  which  every  share- 
holder makes  with  the  others  Is  that  the 
fnnds  and  property  of  the  corporation  will  be 
used  solely  for  the  benefit  of  the  shareholders 
and  in  the  manner  set  forth  In  the  charter. 

[S,  4]  It  is  not  open  to  serious  argument 
that.  In  the  absence  of  charter  authority,  a 
corporation  has  no  right  to  lend  its  credit  for 
a  purpose  which  will  not  promote  the  objects 
and  purposes  of  the  corporation.  First  Na- 
tional Bank  T.  Monroe,  135  Oa.  614,  68  S.  B. 
1123, 82  a  A.  (N.  a)  560;  Houser  v.  Farm- 
ers^ Supply  Co.,  6  Oa.  App.  102,  64  S.  B. 
2B8L  ISiere  Is  nothing  In  the  diarter  of  the 
Savannah  ice  Company  which  either  express- 
ly or  by  necessary  ImpUcatton  authorized  it 
to  lend  Its  credit  for  the  mere  accommodation 
of  third  persons.  No  snch  power  will  be 
presumed  to  have  Iwai  granted  unless  the 
language  of  the  Charter  requires  sudi  a  con- 
stmctlon.  It  Is  the  duty  of  the  governing 
authorities  ot  a  corporation  to  devote  its  as- 
sets for  the  benefit  of  Its  stockholders;  and 
it  would  require  express  language  In  a  charter 
to  authorize  a  court  to  hold  that  the  corpo- 
ration had  the  power  to  divert  Its  assets  to  a 
purpose  wholly  foreign  to  the  business  which 
the  corporation  was  organized  to  carry  on, 
and  in  a  manner  detrimental  to  the  inter- 
ests of  the  stockholders.  The  assets  of  a 
corporation  constitute  a  trust  fund  to  be  ad- 
ministered for  the  benefit  of  the  sharehold- 
ers and  creditors  of  tlie  coriKiratlon.  With- 
out express  authority  so  to  do^  the  officers  of 
a  corporation  have  no  {wwer  to  use  itM  funds 
for  any  other  purpose. 

[B]  The  Supreme  Court  of  this  state  has 
held  that  a  bona  fide  purchaser  for  value  of 
a  note  Indorsed  by  a  corporation  for  ac- 
commodation only,  and  without  notice  of  the 
real  character  and  purpose  of  the  indorse- 
ment,'will  be  protected  even  though  the  cor- 
poration had  no  auQiority  to  make  the  In- 
dorsement Jacobs  Pharmacy  Co.  t.  South- 
ern Banking  &  Trust  Co^  97  Oa.  S73,  2S  B. 
B.  ITL  That  dedaion  Is  based  upon  the 
theory  that,  since  a  corporation  has  the  pow- 
er to  make  and  Indorse  negotiable  Instm- 
ments  in  ttw  course  of  its  business  In  fur- 
therance of  Its  enterprise,  one  who  acquires 
tm  value  suCta  an  instrument,  made  or  in- 
dorsed by  a  corporation,  has  the  right  to  as- 
sume that  It  was  executed  or  negotiated  in 


due  course  of  bnslneas  and  not  ftff  accom- 
modation., 

EH  The  reocffd  In  the  meseat  caae^  how- 
ever, does  not  Justify  the  conclusion  that  the 
plalwtlif  bank  was  an  innocent  ponliaser  of 
the  note  sued  en.  The  note  was  made  by  tiie 
Crescent  Ice  Company  payable  to  its  own  or- 
der, and  this  fkct  alone  was  enough  to  sug- 
gest to  the  bank  that  the  Savannah  Ice  Com- 
pany probably  had  no  interest  In  the  pro- 
ceeds of  tiie  note.  But  in  addition  to  tUa, 
before  the  original  note  was  discounted  by 
the  bank,  the  Orescent  Joe  Company,  acting 
through  its  president,  Louis  P.  Hart,  wrote 
to  the  bank  a  letter  stating  that  the  ice  com- 
pany applied  for  a  loan  of  $6,000  for  four 
months,  upon  a  paper  which  would  be  In- 
dorsed by  Louis  P.  Hart  and  the  Savannah 
Ice  Company,  with  the  understanding  that 
not  less  than  15  per  cent  of  the  loaik  would' 
be  kept  on  d^Toslt  with  the  bank,  and  that  at 
least  25  per  cent  of  It  would  be  paid  on 
maturity.  Inclosed  with  Oils  letter  was  a 
copy  of  the  last  financial  statement  of  the 
Savannah  Ice  Company.  A  short  while  aft- 
er this  letter  was  written  the  loan  was  made, 
and  the  money  was  deposited  in  the  bank  to 
the  credit  of  the  Orescent  Ice  Company.  The 
bank  was  diargeable  with  notice  of  the  law 
of  this  state  which  prohibits  a  corporation 
trova  making  accommodation  indorsements, 
and  therefore  knew  that  the  Savannah  Ice 
Company  had  no  power  to  lend  its  credit  In 
the  absence  of  express  charter  authority  so 
to  do.  Certainly  the  bank  was  not  Justified 
In  assuming  that  charter  authority  bad  been 
granted.  On  the  contrary,  persons  dealing 
with  a  corporation  must  assume  that  It  has 
no  power  to  use  Its  assets  or  pledge  its  cred- 
it, excwt  to  subserve  the  interests  of  the 
stot^olders  and  the  enterprise  which  the 
corporation  Is  authorized  to  carry  on.  The 
bank  knew  that  the  prlndiMU  business  of  the 
Savannah  Ice  Company  was  the  manufacture 
and  sale  of  Ice.  Its  very  name  Imported  this. 
When  the  bank  accepted  the  indorsement  of 
this  corporation  and  advanced  its  money  on 
the  faith  of  it  it  did  so  with  the  knowledge 
that  the  corporation  had  no  power  to  make 
the  indorsement 

[7]  It  is  also  contended  that  the  indorse- 
ment of  the  Savannah  Ice  Company  whs  In- 
due course  of  business  and  fCr  its  own  boie* 
fit  and  not  fOr  the  mere  accommodation  of 
the  Orescoat  Ice  Company.  It  is  urged  that 
the  Centnd  Ice  Company  and  the  Savannah 
Ice  Com^my  were  substantially  one  and  the 
Same ;  that  the  mon^  supplied  by  the  bank 
was  directly  for  the  b^ilt  of  the  Gmttal 
Ice  Company;  and  that  Cor  this  reason  the 
advanconent  of  the  money  Inured  to  the 
boieflt  of  the  Savannah  Ice  Company.  A 
corporation  Is  a  legal  entity,  separate'  and 
distinct  from  the  stockholders.  A  corpora- 
tion represents  all  of  the  sto^olders,  but 
for  many  purposes  is  regarded  as  a  distinct 
entity.  Hence^  though  one^  pe^i^OQ  .-ilMild. 
Digitized  by 
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ao^talre  all  tbe  stock  In  a  corporation,  the 
Individual  BhareboldezB  and  the  corporation 
would  BtlU  In  law  be  two  aqiarate  and 
distinct  persons.  And  eo  one  corporation 
may  own  all  the  stock  In  another  corpora- 
tion, but  the  two  coiporattona  do  not  beeoma 
merged,  but  remain  separate  and  distinct 
entitleB.  6ee  Waycross  Airline  BaUroad  Oo. 
T.  Offennan  &  Western  Railroad  Oo^  109 
Qa.  82T,  36  8.  SL  '2T6;  Garmany  t.  Law- 
ton.  124  Oa.  876,  68  S.  S).  669.  110  Am.  St 
a07.  Although  It  appears  from  the 
record  that,  at  tbe  time  the  origiiuU  note 
was  discounted  at  the  bank,  tbe  Central  lee 
Omnpany  owned  all  ot  the  atocb  In  the  Sa- 
Tannah  loe  Company,  except  the  directors' 
shares,  still,  in  law  the  two  corporations 
were  as  separate  and  distinct  as  if  the 
Central  Ice  Company  had  owned  none  of 
the  stock  of  the  Sarannah  Ice  Company. 
And  the  latter  company  had  no  more  power 
to  lend  Its  credit  for  the  accommodation  at 
the  Central  Ice  Company  than  it  did  for  any 
other  purpose.  So.  that,  even  If  the  indorse- 
ment could  be  treated  as  having  been  for 
the  benefit  of  the  Central  Ice  Company,  It 
was  none  tbe  less  ultra  vires. 

[I.  I]  It  Is  next  Insisted  that  the  indorse- 
ment should  not  be  regarded  as  merely  for 
acoonuDodation,  because  it  was  made  in  ac- 
cordance with  a  system  of  financing  the 
subsidiary  companies  which  the  parent  com- 
pany had  been  conducting  for  many  years. 
It  is  argued  that  the  holding  company  was 
really  the  head,  haying  the  will  and  the 
subsidiary  companies  were  but  the  members 
of  tbe  body  acting  in  response  to  this  will; 
that  in  tbe  past  other  members  ot  this  body 
had  loaned  their  credit  for  the  benefit  of  the 
Savannah  Ice  Company;  and  that  the  Ice 
company's  Indorsement  was  really  In  return 
for  sindlar  favors  of  this  kind  which  had 
been  extended  to  it  The  fact  that  these 
other  companies  had  exceeded  their  charter 
powers  and  indorsed  for  the  Savannah  Ice 
Company  and  for  each  other  could  not  ren- 
der l^al  an  act  of  the  Savannah  Ice  Com- 
pany in  excess  of  Its  charter  power.  If  two 
CO ri)o  rations  should  exchange  indorsements 
In  order  to  raise  the  same  amount  of  money 
to  be  applied  for  the  benefit  of  each,  the  one 
Indorsement  might  be  regarded  as  a  con- 
sideration for  the  other,  though  It  has  been 
held  that  a  corporation  would  not  be  liable 
evra  though  Its  Indorsement  be  on  an  in- 
dependent con^deration.  Rogers  v.  Jewell 
Belting  Co.,  184  lU.  B74,  56  N.  B.  1017.  But 
this  is  not  the  case  here.  The  record  dis- 
closes that  the  Savannah  Ice  Company  re- 
celved  absolutely  no  present  benefit  from  Its 
indorsement  nor  promise  of  future  benefit 
in  consid^tlon  for  the  Indorsement  And, 
nnleos  It  obtained  one  or  the  other,  its  In- 
dorsement must  be  treated  as  merely  for 
accommodation. 

[11,11]  lAuiy  of  tbe  adjudicated  cases 
■peak  of  two  dasses  of  ultra  vires  acts  of  cor- 
porations, <me  wUdt  is  in  excess  ot  idiarter 
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power,  and  the  other  where  an  officer  of  a 
corporation  undertakes  to  do  an  act,  within 
the  charter  power  which  he  had  no  authority 
to  perform.  In  reality  It  Is  a  misnomer  to 
speak  of  the  latter  character  of  acts  as  ultra 
vires,  because  such  acts  are  within  the  power 
of  the  cmrporattott,  and  are  simply  In  excess 
of  the  authority  of  the  officer  or  agent  at- 
tempting to  perform  them.  Strictly  speaking, 
an  nltra  vires  act  of  a  corporation  is  one  which 
it  has  no  power  under  its  charter  to  perform. 
Some  confusion  has  arisen  In  the  decided 
cases  on  account  of  what  seems  to  be  a  mis- 
apprehension of  the  distinction  between  these 
two  classes  of  acts.  Where  a  corporation 
has  charter  authority  to  do  an  act  it  will 
always  be  estopped  to  question  the  authority 
of  one  whom  it  held  out  as  having  the  power 
to  act  for  it  or  whose  act  has  been  ratified 
by  the  corporation  after  its  p^ormance. 
Eazlehnrst  v.  Savannah,  etc,  R.  Oo.,  43  Oa. 
65 ;  ■  City  Fire  Ins.  Co.  v.  Carrugl.  41  Oa.  673. 
A  corporation  can  act  only  through  its  agoit 
and  the  law  of  principal  and  agent  is  appli- 
cable to  it  In  substantially  the  same  way  as 
it  is  applied  to  natural  persons.  In  reference 
to  acts  wbldi  are  stricUy  ultra  virea,  the  Su- 
preme Court  of  the  United  States  holds 
broadly  that  neither  consent  of,  nor  ratifica- 
tion by,  all  the  stockholders  can  estop  a  cor- 
poration from  pleading  its  want  of  power. 
Thomas  v.  Railroad  Oo.,  101  U.  S.  71,  83,  2S 
L.  Ed.  950. 

In  First  National  Bank  of  Concord  v. 
Hawkins,  174  U.  S.  364.  19  Sup.  Ct  J39,  43 
U  Ed.  1007,  the  court  said:  **  'A  contract  of 
a  corporation  which  is  ultra  vires  in  the 
proper  sense  (that  is  to  say,  outside  the  ob- 
ject of  Its  creation  as  defined  In  the  law  of 
its  organization,  and  therefore  beyond  the 
powers  conferred  upon  It  by  the  Legislature) 
is  not  voidable  only,  but  wholly  void  and  of 
no  legal  effect  The  objection  to  the  contract 
Is  not  merely  that  the  corporation  ought  not 
to  have  made  It  but  that  it  could  not  make  It 
The  contract  cannot  be  ratified  by  either  par- 
ty, because  it  could  not  be  authorized  by  ei- 
ther. No  performance  on  either  side  can 
give  the  unlawful  contract  any  validity  or  be 
the  foundation  of  a  right  of  action  upon  It 
When  a  corporation  Is  acting  within  the  gen- 
eral scope  ot  the  powers  conferred  upon  It 
by  the  Legislature,  the  corporation,  as  well 
as  persons  contracting  with  It  may  be  es- 
topped to  deny  tiiat  it  iias  complied  with  the 
legal  formalities  which  are  prerequisites  to  Its 
existence  or  to  its  action,  because  such  req- 
uisites might  in  fact  have  been  compiled 
with.  But  when  the  contract  is  beyond  the 
powers  conferred  upon  it  by  existing  laws, 
neither  the  corporation  nor  the  other  party 
to  the  contract  can  be  estopped  by  assenting 
to  it  or  by  acting  upon  It  to  show  that  it 
was  prohibited  by  those  laws.' "  See.  also, 
4  EJncy.  u.  S.  Supreme  Court  Reports,  747. 

In  this  state,  however,  the  strict  rule 
above  announced  has  been  modified  to  some 
extent  so  that  with  us  0;^ti;$g«^lk.Jlis]XJkd 
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coarts  will  not  Interfeie  with  an  nltia  Tina 
contract  of  a  corporation  which  has  been  exe- 
cuted, hnt  will  refuse  to  aid  In  the  enforce- 
ment of  snCh  a  contract  when  It  la  merely 
execntory.  See  Harrlman  t.  First  Brjran 
Baptist  Ohordi.  68'  Oa.  186,  80  Am.  Rep*  117; 
Johnson  T.  Mercantile  Trust  Oo.,  94  Ga.  824, 
21  S.  £L  B76;  Towers  Bxcelslor  &  Olnnerr 
CompaDy  t.  Inman,  96  Ga.  C06,  23  S.  EL  418; 
Koblmss  T.  Zachery,  77  S.  E.  812;  Oozart  t. 
Geoi^a  R.  R.  CO.,  54  Ga.  380.  This  view  seems 
to  be  In  accordance  with  modem  authorities. 
1  Clark  &  Marshall,  Private  Corporations, 
I  206.  It  is  very  clear  that  the  contract  of 
Indorsement  was  ezecntory.  The  corpora- 
tion engaged  to  pay  If  the  maker  did  not,  and 
until  It  compiled  with  Its  engi^ement  Its 
contract  was  executory. 

The  serious  question  In  the  present  case, 
and  the  one  with  which  we  have  had  most 
difficulty,  Is  whether  consent  of  all  the  stock- 
holders of  a  private  corporation  to  the  per- 
formance of  an  ultra  vires  act,  upon  the 
faith  of  which,  another  has  parted  with  his 
money,  would  estop  the  corporation  from 
pleading  the  illegality  of  the  act  Of  course, 
it  would  estop  the  Individual  stockholders 
who  consented.  And  It  Is  argued  with  a 
great  deal  of  force  that,  since  the  corpora- 
tion represents  and  -«cts  for  the  stockhold- 
ers, if  all  of  them  are  estopped  the  corpo- 
ration should  likewise  be  estopped,  unless 
the  Interest  of  the  public  or  of  creditors  of 
the  corporation  are  Injuriously  affected.  The 
record.  Is  silent  as  to  whether  the  Savannah 
Ice  Company  was  In  debt  at  the  time  it  lent 
Its  credit  to  the  Crescent  Ice  ComiHiny.  It 
might  well  be  said  that  one  seeking  to  en- 
force an  ultra  vires  act  of  a  corporation  car- 
ries the  burden  of  showing  that  there  were 
no  creditors  whose  Interests  might  be  ad- 
versely affected,  and  also  that  the  act  was 
not  in  violation  of  any  public  policy.  But 
we  prefer  to  base  our  decision  upon  the 
broader  ground  that  the  consent  of  all  the 
stockholders  will  not  estop  the  corporation 
from  challenging  the  l^Uty  of  an  act  which 
'  Is  wholly  beyond  the  scope  of  Its  charter 
powers.  Nor  does  It  oecnr  to  na  that  It 
would  be  necessary  for  the  state  to  Intervene 
where  the  act  Is  In  vlolatlim  of  some  public 
policy,  or  that  creditors  should  appear  and 
directly  Salience  the  legality  of  the  act 
upon  the  ground  that  it  injuriously  affected 
tbrir  interests.  It  la  the  dn^  of  a  corpora- 
tion to  urge,  in  a  anlt  upon  an  ultra  vires 
contract,  any  defense  which  either  the  state 
or  creditors  might  set  up.  Corporations  are, 
and  should  be,  held  to  a  strict  accountability 
for  tbeir  acts.  In  return  for  tbe  privileges 
conferred  and  the  exemptions  granted  them 
by  law,  the  shareholders  should  see  that  no 
act  is  performed  in  the  name  of  the  legal  en- 
tity which  is  beyond  the  legitimate  scope  of 
the  powers  granted  In  the  charter.  The  de- 
cided weight  of  authority  in  this  country 
Is  that  consent  of  tbe  stockholders  cannot 


validate  an  act  wholly  beyond  the  corpo- 
rate powers.  1  Qark  ft  Marshall,  Private 
Corporations,  S  182,  and  cases  cited;  Park 
Hotel  Co.  T.  Fourth  Nat  Bank.  88  Fed.  742, 
30  a  C.  A.  409  ;  4  Sncy.  U.  S.  Sup.  Gonrt 
Reports,  746,  and  cases  cited. 

The  general  rule  is  thus  tersely  stated  by 
Jndge  Sanborn  in  Park  Hotel  Go.  v.  Fourth 
Nat  Bank,  supra:  '  "A  contract  which  a 
corporation  has  no  power  to  make  it  has  no 
power  to  ratify  and  no  power  to  estop  its^f 
from  denying."  A  contrary  view  was  taken 
by  the  Court  of  Appeals  of  New  York  In  the 
case  of  Martin  v.  Niagara  Falls  Mfg.  Co.,  122 
N.  T.  166,  25  N.  E.  303,  where  It  was  held 
tliat,  where  an  accommodation  Indorsement 
by  a  corporation  was  ratified  by  the  stock- 
holders and  no  other  rights  Intervened,  the 
corporation  would  be  bonnd.  See,  also,  Per- 
kins V.  Trinity  Realty  Co.,  69  N.  J.  Bq.  723, 
731,  61  Atl.  167;  Murphy  v.  Arkansas  Land 
Oo.  (0.  C.)  97  Fed.  723.  Using  these  deci- 
sions as  autborlty,  Cook,  In  his  work  on  Cor- 
porations, states  the  law  as  follows:  "The 
theory  of  a  cor[>oratIon  Is  that  It  has  no 
powers  except  those  expressly  given  or  nec- 
essarily Implied.  But  this  theory  is  no  lon- 
ger applied  to  private  corporations.  A  pri- 
vate corporation  may  exercise  many  extra- 
ordinary powers,  provided  all  of  its  stock- 
holders assent  and  none  of  Its  creditors  are 
injured.  There  is  no  one  to  complain  except 
the  state,  and,  tbe  business  being  entirely 
private,  the  state  does  not  interfere.  Thus, 
CO  years  ago  the  courts  would  summatlly 
have  declared  it  illegal  for  a  business  cor- 
poration to  become  an  accommodation  In- 
doraer  of  commercial  paper.  But  to-day  there 
Is  no  rule  of  public  policy  which  prohibits  a 
private  corporation  having  a  capital  stock 
from  becoming  the  accommodation  Indorser 
of  commercial  paper,  provided  such  Indorse- 
ment Is  made  with  the  knowledge  and  as- 
sent of  all  the  directors  and  stockholders, 
and  provided  corporate  creditors  are  paid." 
Cook  on  Corporations  (6th  Ed.)  vol.  1,  I  3. 

In  Angnsta  B.  B.  Co.  t.  City  Council,  100 
Ga.  701,  717,  88  S.  B.  126,  the  foregoing  ex- 
tract from  Cook  was  quoted,  but  without  ei- 
ther approval  or  disapproval,  and  there  is 
nothing  in  tbe  facts  of  that  case  which  called 
for  a  decision  of  the  question  now  under 
oondderation. 

In  Dublin  Fertilizer  Works  v.  Carter,  6  Ga. 
App.  835.  65  S.  B.  1082,  in  a  discussion  of  the 
subject  of  ultra  vires  acts  of  corporations, 
the  court  said:  "None  of  the  reasons  upon 
which  the  doctrine  of  ultra  vires  Is  based 
apply  to  tbis  contract.  It  is  simply  a  con- 
tract made  by  a  private  trading  corporation 
with  an  Individual,  opposed  to  no  public  pol- 
icy, prohibited  by  no  law  of  the  state,  and 
In  which  the  public  has  no  Interest  whatever; 
and,  to  strike  down  a  contract  of  this  char- 
acter as  being  ultra  vires.  It  seems  to  us 
would  be  to  encourage  dishonesty  and  a  want 
of  fair  dealing  a^.^^^^a^ej^gy^J^wlth- 
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oat  aubserrlng  any  pnblic  benefit  We  tblnk, 
as  above  stated,  that  the  contract  now  under 
consideration  was  not  an  ultra  vires  con- 
tract ;  but,  even  it  It  was,  under  the  facta  of 
this  case  it  would  seem  to  be  inequitable  and 
unjost  to  permit  such  a  defense."  In  that 
case  it  was  held  that  the  act  in  question  was 
not  ultra  vires,  and  therefore  the  dlscusEdon 
as  to  the  rule  which  would  have  prevailed 
bad  the  act  been  beyond  the  corporate  power 
was  obiter. 

It  is  to  be  observed  that  in  the  above-quot- 
ed extract  from  Cook  the  author  says  that 
SO  years  ago  the  courts  would  summarily 
have  declared  it  illegal  for  a  business  corpo- 
ration to  become  an  accommodation  ludorser 
on  commercial  papv,  but  that  to-day,  If  all 
the  stockholders  assent  and  creditors  are  not 
Injured,  such  an  act  Is  held  to  be  1^1.  The 
law  of  Georgia  on  that  subject  has  been  the 
same  for  many  years.  The  statute  expressly 
o>minauds  that  the  corporation  shall  make 
no  contracts,  except  such  as  are  necessary  In 
Intimately  carrying  into  effect  the  objects 
and  purposes  of  the  organization,  or  for  se- 
curing a  debt  due  to  the  company.  Any  con- 
tract, therefore,  which  cornea  within  this 
statutory  prohibition  is  void,  and  no  consent 
or  ratification  can  make  an  act  valid  which  Is 
absolutely  void  ah  initio.  In  our  view  of  the 
matter,  stockholders  In  a  corporation  cannot 
by  consult  set  aside  and  render  void  a  limi- 
tation placed  by  law  upon  the  corporate  ac- 
tion. If  they  could,  it  would  serve  no  good 
purpose  to  limit  the  powers  of  a  corporation. 
The  shareholders  could  receive  all  the  bene- 
fits (tf  Incorporation  and  not  be  subject  to  any 
of  tbe  restrictions  Imposed  upon  them  by 
law.  See  Steiner  v.  Steiuer  Land  Co.,  120 
Ala.  128.  20  Sooth.  485,  407.  If  the  view 
oontended  for  by  the  def^dant  in  error  be 
sound,  thm  a  mercantile  coxporatlon,  with 
the  consent  of  all  its  stockholders,  could  em- 
bark In  a  nuurafftcturing  business  or  in  other 
enterprises  whoUy  foreign  to  the  objects  and 
purposes  cExpressed  in  the  diarter.  A  corpo- 
ration as  an  entity  has  no  such  power,  and 
such  powor  cannot  be  conferred  npon  it  by  Its 
shar^olders.  If  tbey  Uiemselves  engage  in 
an  enterprise  wholly  fore^  to  the  organiza- 
tion, they  would  be  liable  as  Individuals  or 
as  partners;  but  tii^  cannot,  by  ei»aging  In 
nltra  yttea  acts,  bind  the  corporation  as  •  a 
legal  entity  separate  and  distinct  from  the 
sbar^lders.  We  do  not  mean  to  say  that 
a  corporation  can  never  be  estopped,  for  there 
are  Instances  where  it  is,  such  as  where  a 
bona  fide  purchaser  acquires  an  obligation  of 
a  corporation  which  on  Its  face  appears  to 
hava  oeen  wltbln  the  corporate  power.  But 
with  this  exception,  and  possibly  one  or  two 
others,  a  corporation  as  such  can  never  be 
estopped  to  plead  the  illegality  of  an  act  of 
Its  officers  or  agents  wholly  beyond  the  scope 
of  the  coriwrate  businesSi. 

[IS]  Tbe  facts  in  the  present  case  are  prac* 


tlcally  undisputed,  and  the  defoidant  was 
entitled  to  a  Judgment.  The  court  properly 
overruled  the  demurrer  to  the  defoidant's 
plea,  as  it  set  forth  a  defense  and  was  suffi- 
cient In  form. 

Judgment  on  main  bill  of  exceptions  re- 
vised; on  cross-bill  affirmed. 


(13  Oa.  App.  241) 
SMITH  T.  STATE.    (Na  4,787.) 
ffknat  of  Appeals  of  Georgia.   Ang.  16,  1918.) 

(Svllabut  bv  the  Oonrt,) 
L  GannNAi.  Law  (|  1160*)— Rivinw— Sdwi- 

CIBNCT  OF  EVIDBKOC 

The  Jury  would  have  been  aathorized  to 
acquit  the  accused,  if  it  bad  beUeved  his  witneas- 
es  aad  bis  statement ;  but  since  tbe  evidence  in 
behalf  of  the  prosecution  authorised  tbe  Jury  to 
return  a  verdict  of  euilty,  and  there  is  no  com- 
plaint that  any  error  of  law  was  committed  on 
the  trinl,  this  court  is  without  JuriBdictlon  to 
set  aside  the  finding  of  the  jury.  The  issue  is 
one  wholly  of  fact,  and  che  verdict  was  approved 
by  the  trial  Judge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gsnt  Dig.  |  3084 ;  DecTDig.  1 1160.*] 

2.  DlSOBOEBLT    HOUSI    ^    17*>— BVZDENCB— 

SUFFICIENCT. 

To  authorize  conviction  In  a  prosecatlon 
for  the  offense  of  keeping  a  lewd  bouse,  it  is 
not  enough  to  prove  the  general  reputation  of 
the  house,  or  of  its  inmates,  or  botn ;  for  tbe 
gist  of  the  offense  is  that  the  house  was  kept 
"for  the  practice  of  fornication  or  adultery," 
and  the  Jury  must  be  satisfied  that  acts  of 
lewdness  were  practiced  in  the  house  in  ques- 
tion, and  that  the  house  was  maintained  for  the 
purpose  of  prostitotion.  Reputation  for  lewd- 
ness, however,  may  be  a  circumstance  tending 
to  wow  ibs  character  of  the  home,  and  may  be 
considered  by  the  jury  in  corroboration  of  such 
facts  and  circumstances  as  may  reasonably  sat- 
isfy them  of  the  essential  fact  that  fomicatloa 
or  adultery  was  actually  committed  therein. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Cent  Dig.  IS  26-20;  Dec  Dig.  fi  17.*] 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

H.  H.  Smith  was  convicted  of  keeping  a 
disorderly  house,  and  brings  error.  AfSrmed. 

B.  P.  Galllard,  Jr..  of  Gainesville,  for 
plaintiff  In  error.  Bobt  McMillan,  Sol.  Gen., 
of  GlarkesvUle,  for  the  State. 

BUSSELL,  J.  The  defoidant  was  convict- 
ed of  the  offense  of  keeping  a  lewd  house, 
and  excepts  to  the  Judgment  refusing  a  new 
trial.  The  only  point  made  Is  that  the  ver- 
dict is  contrary  to  law,  because  it  Is  unsup- 
ported by  the  evidence  submitted  on  the 
trial.  The  plaintiff  In  error  relies  upon  the 
ruling  of  this  court  in  Coleman  v.  Stnte,  5 
Ga.  App.  766,  64  S.  E.  828,  and  rulings  of 
the  Supreme  Court  In  Weems  v.  State,  84 
Ga.  461.  11  S.  E.  SOI.  and  Llghtner  r.  State, 
126  Ga.  563,  65  S.  E.  471. 

[1]  It  is  insisted  that  the  evidence  falls  to 
show  beyond  a  reasonable  doubt  that  the 
house  was  kept  for  the  purpose  of  the  prac- 
tice of  adultery  and  fornication,  and  that 
the  evidence  fails  to  show  that  such  an  act 
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or  acUi  wexe  oDnuuItted.  A  review  of  ttta 
record  shows  that  the  evldeftce  In  behalf  of 
the  defendant,  if  It  had  been  believed  by  the 
Jury  In  the  exerdse  of  their  right  of  deters 
mining  the  crediMIlty  of  witnesses,  woald 
have  anthorized  the  acquittal  of  the  accused ; 
bnt.  on  the  other  hand,  it  cannot  be  said 
that  the  eridence  adduced  by  the  prosecn- 
tlon  was  insuffllclent  to  authorlK  cmvlctlon. 
There  Is  evidettce  that  the  plaintiff  in  error 
l8  a  nuuTled  man,  whose  bunUy  resided  In 
the  same  town  with  himself.  He  did  not 
llTe  with  his  fiunily,  bnt  lived  In  a  room 
r»ted  in  an  office  building.  thoiu;h  he  pro- 
vided for  his  diUdren.  One  witness  testUled 
that  this  room  was  visited  both  day  and 
night  tor  vromen  of  bad  diaracter  tor  lewd- 
ness. One  woman  of  sn<^  rcrputatlon  was 
shown  to  have  been  tiuacs  more  than  onc^ 
under  drcnmstances  which  authorised  the  in* 
ference  that  her  presence  was  for  the  pnr^ 
pose  of  engaging  In  tllMt  intercourse  wiUi  a 
man  otiier  than  the  defendant,  whose  name 
was  not  disclosed.  On  one  occasion  the  po- 
lice, after  quite  an  ^ort;  secured  entrance 
to  the  defendant's  room,  and  there  found  a 
man  on  the  bed  and  a  woman  c£  alleged  bad 
reputation  in  the  room.  At  another  time  tte 
policemen  heard  people  talking  In  the  do* 
fendan^s  room  at  night  They  entered  the 
room;  the  woman  vras  not  there,  bnt  on 
search  Ui^  found  her  upon  the  roof,  par- 
tially undressed ;  and  other  circumstances  In- 
dicated that  It  was  the  accused  who  took 
this  means  of  attempting  to  ctmceal  her  from 
the  policemen.  A.  witness  testified  that  the 
def aidant  had  tried  to  get  him  to  go  to  this 
room  to  see  a  woman,  and  several  witnesses 
testlfled  that  the  reputation  of  the  bouse  and 
of  the  women  vrtio  freauoited  the  {dace  was 
bad  for  lewdness.  It  wks  testlfled,  and  was 
admitted  by  the  defendant  in  bis  statemmt, 
that  he  had  paid  ctt  a  <dalm  for  leat  which 
was  partly  against  the  girl  who  was  found 
in  his  room  In  company  vrlth  a  man  by  the 
name  of  Low&  It  Is  true  that  no  witness 
saw  the  actual  commission  of  any  act  of 
lewdness,  but  upon  one  occasion  a  witness 
saw  a  .girl  In  the  room  with  her  dress  up  to 
her  knees,  and  a  man  sitting  on  the  bed  who 
was  very  much  ezdted  and  red  in  the  face 
when  the  room  was  entered,  and  who  did 
not  want  his  name  mentioned.  Another  wit- 
ness saw  the  same  woman  in  the  room  when 
the  bed  was  In  a  tom-np  conditlonf  and  a 
man  lying  on  it  This  witness  testified  tliat 
at  another  time  he  failed  to  find  the  wo- 
man in  the  room,  but  that  the  defendant  ad- 
mitted he  bad  pushed  her  out  of  the  vrlndow. 
We  think  the  testimony  as  to  the  circum- 
stances under  which  the  woman  was  found 
more  than  once  in  the  defendant's  room  with 
other  men  authorized  the  Jury  to  Infer  that 
the  ofEense  of  adultery  and  fornication,  or 
adultery  or  fornication,  was  actually  com- 
mitted in  the  room  in  question,  and  is  so 
corroborated  by  testimony  as  to  the  reputa- 
tion of  the  place  and  the  womeiw  as  well  as 
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by  the  testtmony  to-fbe  effect  fbat  Uie  de- 
f aidant  BoU(Ated  one  of  the  witnesses  to  meet 
a  woman  In  his  room,  as  to  aothorlae  the 
Jury  to  find  the  defendant  gulUy. 

£2]  2.  We  held  In  Coleman  ▼.  Stat^  6  Oa. 
App^  766,  04  S.  in.  828,  that  It  was  error  to  in- 
struct the  Jury  that  'it  is  not  necessary  for 
the  state  to  prove  that  there  were  acts  of 
adultery  or  fornication  committed  at  such 
houses"  and  the  Judgmcot  refusing  a  new 
trial  was  reversed,  for  the  reason  that  the 
iwobatlve  value  of  the  reputation  of  the 
bouse,  as  a  drcumstanoe  conobontlve  of  tes- 
timony, either  direct  or  drcomstantlal,  to  the 
effect  that  acto  of  lewdness  were  actually 
committed  In  the  bouse  In  question,  is  sole> 
ly  for  determination  by  the  jury,  and  the 
mere  fact  that  a  house  has  a  bad  r^ntatlon 
is  not  of  Itself  sufficient  to  establish  the  fact 
that  It  deserves  that  r^utatton,  so  as  to  con- 
vict an  occupant  of  the  house  of  the  statutory 
offense.  To  authorize  conviction  of  the  of- 
fense of  keeping  a  lewd  bouse,  It  Is  not 
enough  to  prove  the  general  reputation  of  Oie 
bouse,  or  of  Its  inmates,  or  both;  for  the  gist 
of  the  offense  Is  that  the  house  was  kept 
"for  the  practice  of  fornication  or  adultery" 
(Penal  Code,  S  382),  and  the  Jury  must  be 
satisfied  that  acts  of  lewdness  were  practiced 
in  the  house  In  question,  and  that  the  house 
was  maintained  for  the  purpose  of  iwostitu- 
UoQ.  Reputation  for  lewdness  may  be  a  cir- 
cumstance tending  to  show  the  character  of 
the  bouse,  and  may  be  considered  by  the  jury 
in  corroboration  of  such  facte  and  circum- 
stances as  may  reasonably  satisfy  them  of 
the  essential  fact  that  fornication  or  adultery 
was  actually  committed  therein.  In  the 
Coleman  Case  the  Judge,  in  effect,  told  the 
Jury  that  the  accused  might  be  convicted 
upon  mere  proof  of  the  reputation  of  the 
house  and  its  inmates.  In  the  present  case, 
however,  there  is  no  complaint  that  the 
court  fell  into  a  similar  error,  and  there  is 
testimony  sufficient  to  authorize  the  Jury  to 
infer,  to  the  exclusion  of  every  reasonable 
doubt,  that  the  room  in  question,  with  the 
permission  of  the  defendant,  was  used  for 
purposes  of  prostitution,  and  that  acte  of 
lewdness  were  actually  committed  therein. 

We  recognize  the  principle  announced  In 
the  ruling  of  the  Supreme  Court  in  the  Cases 
of  Weems  and  Llgbtner,  supra  (as  will  be 
seen  by  reference  to  the  opinion  of  this  court 
In  Conner  v.  Stete,  3  Ga.  App.  475,  60  S. 
E.  Hi),  that  one  cannot  be  found  guilty  of 
illicit  intercourse  upon  circumstantial  evi- 
dence, where  the  incriminatory  circumstances 
are  as  compatible  vrith  the  theory  of  his  in- 
nocence as  with  the  inference  of  guilt  In 
the  Weems  and  Lightner  Cases  the  evidence 
showed  nothing  more  than  that  the  accused 
in  each  case  had  the  opportunity  (provided 
the  female  was  willing)  to  commit  the  of- 
fens&  In  no  case  would  this  alone  be  suffi- 
cient to  authorize  conviction  of  an  act  of 
illicit  Intercourse.  As  to  the  fact  of  inter- 
course^ tills  case  n^tMfSS«Si*s;^t^iai 
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to  tbe  Weems  Case,  If  the  girl  In  question 
had  only  been  seen  once  at  tbe  room  of  tbe 
accosed ;  bot,  according  to  the  testimony  for 
tbe  states  abe  was  several  times  a  visitor  to 
the  room  of  tbe  defendant  under  circum- 
stances which  require  explanation.  The 
Weems  Case  is  really  very  little  in  point, 
because  in  that  case  It  was  apparent  that 
Weems  did  not  have  time  to  commit  the 
adulterous  act,  which  was  prevented  by  the 
ai>pearance  of  tbe  prosecutor.  As  was  said 
In  Johnson  v.  SUte,  119  Ga.  446,  4«  S.  B. 
634,  the  judgment  of  conviction  in  Weaver 
T.  state,  74  Qa.  876,  and  in  Weems  v.  State, 
Bupra,  did  not  Justify  the  inference,  beyond 
a  reasonable  doubt,  that  tbe  carnal  act  had 
been  committed.  Tbe  same  principle  la  dealt 
with  in  Sutton  v.  State.  124  Ga.  820,  S3  S.  B. 
381.  In  the  Coleman  Case,  supra,  this  court 
very  properly  held  that  in  a  prosecution  for 
keeping  a  lewd  bouse  tbe  evidence  must  be 
snffldent  to  satisfy  tbe  jury  that  acts  of 
lewdness  were  actually  committed  in  the 
house  in  question.  Proof  of  a  single  act 
woold  perhaps  not  be  snflBcient  to  authorize 
a  conviction  of  keeping  a  lewd  house;  for 
this  offense,  in  point  of  habitude,  Is  similar 
to  the  oflenq^  of  living  in  a  state  of  adultery 
or  fornication,  in  which  a  convlcUon  would 
not  be  supported  by  proof  of  a  single  act 
of  Illicit  intercourse.  There  is  no  intimation 
in  tbe  opinion  in  tbe  Coleman  Case  that  proof 
of  the  reputation  of  the  alleged  lewd  house 
or  of  its  inmates  is  not  admissible  In  cor- 
roboration of  other  circnmstances  tending  to 
show  that  the  house  in  question  Is  main- 
tained for  the  purpose  of  prostitution.  The 
decision  upon  this  point  Is  merely  to  the 
effect  that  tnere  proof  of  a  reputation  for 
lewdness  la  not  sufficient  to  authorize  convic- 
tion. The  rule  laid  down  In  Clement  v.  Kim- 
ball, 98  Mass.  S35,  that  "such  testimony  often 
becomes  competent  when  there  la  other  evi- 
dence In  tbe  case  to  show  relations  of  an 
equivocal  character,"  is  clearly  recognized. 

If  there  was  nothing  more  in  this  case  than 
tbe  proof  of  tbe  reputation  of  tbe  room  and 
of  the  women  who  visited  there,  which  was 
adduced  by  tbe  state,  or  If  the  Judge  in  the 
present  case  had  instructed  the  Jury  that  this 
testimony  as  to  reputation  would  be  sufficient 
to  authorize  conTlction  of  the  accused,  the 
case  at  bar  would  be  controlled  by  tbe  ruling 
in  the  Oolouan  Cue.  Inaamuch,  however, 
as  there  are  drcnmstances  wbi(!h  Authorise 
the  Jury  to  Infer  that  more  than  one  act  of 
lewdness  was  committed  In  the  room  rented 
by  the  def^dant,  the  case  dUEbrs  from  tbe 
Coleman  Case.  If  tbe  Jury  had  been  satis- 
fied beyond  a  reasonable  doubt,  by  tbe  dr- 
cijimtances  whldi  snxroonded  the  female  in 
question  upon  the  occasions  when  she  was 
aem  with  other  men  In  the  room  of  the  ao> 
cnsed,  that  an.  illicit  act  had  actually  been 
committed,  tbe  proof  of  reputation  and  the 
frequency  of  the  female's  visits  to  tbe  room, 


when  considered  In  corroboration  of  the  cir- 
cumstances indicating  that  sexual  intercourse 
had  taken  place,  would  be  sufficient  to  render 
tbe  Incriminatory  circumstances  far  more 
consistent  with  guilt  than  with  Innocence. 

The  credibility  of  the  witnesses  as  well  as- 
their  prejudice  or  bias,  if  any  existed,  was 
exclusively  for  the  Jury,  their  finding  is  ap- 
proved by  the  trial  Judge,  and  this  icourt  has 
no  power  to  Interfere. 
.  Judpnent  affirmed. 

(it  6a.  App.  76G) 

SAVANNAH  ELECTRIC  CO.  v.  tACKENS. 
(No.  4,7SS.) 

(Court  of  Appeals  of  Geocgia.  June  10,  1913.) 

(SyUahMt  ty  ike  Ownri.) 

1.  New  Trial  (§|  11,  168*)— Obdkbs— Jddq- 

HBHT— DlSCBSnON. 

A  judgment  overmllng  a  motion  for  a  new 
trial  will  not  be  reversed  merely  because  in  the 
order  the  trial  Judge  recites,  *8o  two  juries 
Iiave  found  on  the  facta  in  favor  the  plain- 
tiff, and  I  would  not  be  Justified  la  granting 
thia  motion,  unless  there  has  been  an  error  of 
law  committed  b;  tbe  court  against  the  defend- 
ant." The  proper  construction  of  such  an  or- 
der is  that,  in  view  of  the  fact  that  the  verdict 
complained  of  was  the  second  Concurrent  ver- 
dict upon  coDflictins  evidence,  and  tbe  discre- 
tion («  the  trial  Juue  was  not  as  broad  as  it 
would  have  been  nad  the  first  verdict  bem  un- 
der review,  he  did  not  feel  that  he.  ought  to  in- 
terfere with  the  jury's  finding. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  33(^-382;  1^  Dig.  S3  11, 

163.*]  J 

2.  Gabhubs  (I  S48*>— Iiv'^^  ™  FAtsBnaiBS 

— iRSISnOTIonS— BviDtBTOE. 

The  evidence  was  not  such  as  to  require  an 
instruction  tiiat  the  plaintiff  would  not  be  en- 
titled to  recover  if,  by  the  exercise  of  ordinary 
care,  she  could  have  avoided  the  consequences 
of  the  defendant's  negligence.  The  proximate 
cause  of  the  plalntiff'B  uijQiT  was  the  sudden 
jerk  of  the  car  from  which  she  was  attempting 
to  alight,  and  the  consequences  of  this  negli- 
gence could  not  have  been  avoided  after  It  be- 
came existent  and  operative. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  1403-1405;  Dea  Dig.  S  848.*] 

3.  Tbial  (S  191*)— Ikjubim  to  Pabsskqebs— 

iHSTBnCTIONS. 

Construed  in  tbe  light  of  the  entire  charge, 
there  was  not  error  in  any  of  the  instruction  of  , 
which  complaint  is  made  in  the  motion  for  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  81  420-481,  435 ;  Dec  Dig.  |  191.«] 

4.  CaBBIEBS  (I  818*>— IRJTTBT  TO  PaSSBHGIB— 

EjVIDKROB. 

The  evidence  authorized  the  verdict 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  n  1270,  1307-1314;   Dec.  Dig.  J 
3ia*] 

Error  from  City  Court  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  Martha  Lack  ens  against  the  Sa- 
vannah Electric  Company.  Judgment  for 
plaintitt,  and  defendant  brings  error.  Af- 
firmed. 

Osborne  ft  Lawrmce^  of  Sarannah,  tor 
plaintiff  in  error.  AnderscND,  Cann  &  Cann, 
of  Savannah,  for  defendant  in  error. 


*W9r  oCher  cesss  ss*  saoM  teple  sad  seetlon  NUHSbb  in  Dec  IHg.  £  Adl 
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FOTTLSV  J.  Tbe  pUlntlff,  wbo  a 
passaiger  on  tbe  defendant's  railway,  has 
twice  recovered  for  personal  injnrles  alleged 
to  bare  been  caused  t^r  the  defeodant'B  neg- 
Ilflenoe.  The  trial  judge  set  asUle  the  fitBt 
verdict;  and,  upon  the  hearing  of  the  second 
motl(ni  Cor  a  new  trial,  passed  the  following 
order:  "This  case  has  been  twice  tried;  two 
verdlcta.  one  for  95,000  and  one  for  96,192, 
being  rendered  for  idalnUff.  On  tlie  second 
trial,  in  addition  to  the  witnesses  testl^rlng 
on  the  first  trial,  Mtb.  Smith  and  Mrs.  Sdiloas 
testified  for  defendant  So  two  juries  have 
found  on  the  facts  In  fiivor  of  plalnttff,  and 
I  would  not  be  jnstlfled  in  granting  this  mo- 
tion, unless  there  has  been  an  error  of  law 
onnmltted  by  the  court  against  the  defend- 
ant '  I  do  not  think  thero  is  any  rererslble 
error  complained  of  as^lnst  the  defmdant, 
and  the  motion  is  therefore  overmled  and  a 
new  trial  denied." 

The  petition  contained  two  counts.  The 
first  count  diarged  negligence  in  not  giving 
the  plaintiff  snffldent  time  to  alight  from 
the  street  railway  ear  after  It  had  been  stop- 
ped for  that  purpose^  and  in  starting  the 
car  while  the  plaintiff  was  in  the  act  of 
alighting  therefrom.  The  second  count  need 
not  further  be  referred  to,  dnee  it  is  not  re- 
lied on  for  a  lecorery,  and  there  was  no  eri- 
doice  in  support  thereof.  The  defendant 
filed  no  special  defense,  but  contented  Itself 
with  a  gener^  dodal  ot  til  material  aTer> 
mmta,  indndinlc  the  allegation  that  ttw  plain- 
tiff was  free  from  fault 

[1]  L  Where  there  hare  been  two  con- 
current Terdicts  in  bvor  of  a  party  Utlgant 
the  second  giant  of  a  new  trial  "on  account 
of  alleged  conflict  between  the  evidence  and 
the  venUct  wiU  be  closdy  examined  to  see* 
,  that  the  discretion  of  the  court  below  haa 
beoi  justly  and  wisely  exercised,  in  view  of 
the  peculiar  issues  and  facts  of  each  case, 
and  having  due  r^rd  to  the  general  con- 
sideration of  the  fitness  of  juries  to  ascer- 
tain the  facts,  and  the  necessity  that  thore 
must  be  some  end  to  litigation."  VasEde  v. 
Central  of  Ga.  Ry.  Co.,  135  Ga.  8,  68  S.  a 
782 ;  Stewart  v.  Central  of  Georgia  By.  Co., 
3  Ga.  App.  307,  60  S.  B.  1.  In  the  case  last 
dted  a  number  of  the  dedslons  of  the  Sn* 
preme  Court  are  also  referred  to,  from  which 
the  rule  seems  to  be  dedudble  that,  where 
evidence  decidedly  preponderates  in  fovor  of 
the  verdict,  a  second  new  trial  should  not 
be  granted.  In  the  case  then  under  consid- 
eration this  court  followed  the  rule  announc- 
ed by  the  Supreme  Oourt  hi  Taylor  v.  Cen- 
tral of  Georgia  Ry.  Co.,  70  Oa-  SSO^  6  B.  BL 
114,  to  the  ^ect  that  the  power  of  the  courts 
to  grant  new  trials  is  not  limited  as  to  the 
number  of  times  it  may  be  exercised, '  "but 
the  presumption  at  the  legality  of  such  grant 
weakois  upon  each  concurrrat  verdict"  It 
must  be  admitted  that  the  mle  denyii^  to 
the  trial  Judge  the  right  to  grant  a  second 
new  trial  upon  conflicting  evldoioe^  where 
the  evidence  deddedly  preponderates  In  fa- 


vor of  the  verdict,  Is  not  altog^er  satls- 
&ctory.  The  preponderance  of  tba  evidence 
is  not  always  with  th»  greater  number-  of 
witnesses,  and  it  is  frequently  doubtful  where 
the  legal  preponderance  lies.  There  may  be 
one  witness  known  to  the  jury  and  Judge  to 
be  a  man  of  absolute  IntlBgrity  and  impart 
tiality,  and,  In  thdr  oidnion,  the  testimony 
of  thb  witness  might  properiy  outweigh  that 
of  a  dozen  witnesses,  whose  ^m'^w^wy  might 
not  on  account  of  interest  or  bias,  or  Mend- 
ship  for  one  of  the  parties,  or  on  account  of 
the  knowledge  the  judge  or  the  jn^  mi^t 
have  of  their  diaracter,  be  entitled  to  as 
mudi  wel^t  as  that  of  the  one  witness  upon 
whose  testimony  the  verdict  was  based. 
These  are  some  of  the  considerations  which 
give  sanctity  to  the  Jury's  finding  after  it 
has  met  the  approval  of  the  trial  Judge. 
Frequently  from  the  printed  record  the  pre- 
ponderance of  the  evidence  seans  to  be 
against  the  verdict  and  sometimes  it  is  actu- 
ally so ;  but  the  reviewing  court  la  not  in 
as  good  position  to  determine  where  the  pre- 
ponderance lies  as  is  the  Judge  who  has  pre- 
sided during  the  trial,  seen  the  witnesses, 
noted  their  manner  of  testifying,  and  has 
felt  the  force  of  that  indeflnable  sonietjilng 
wbUh  can  <mly  be  derived  from  the  atmos- 
phere of  the  trial.  BomeUmes  truth  can  be 
felt  when  It  cannot  be  aeea ;  and  the  trial 
judge  is  in  a  much  better  position  than  the 
appellate  court  to  feel  its  Infiuoice  and  rec- 
ognise its  presence. 

While  under  the  law  of  this  state,  the  line 
betwe^i  the  duty  of  the  trial  judge  and  that 
of  the  jury  is  dearly  marked,  and  thdr  func- 
tions are  separate  and  distinct  the  duty  of 
the  judge  being  confined  to  InsCmcting  the 
jury  in  the  principles  of  Uiw  applicable  to  the 
case  and  In  poUring  the  trial  to  see  that  no 
element  of  unfaimon  enters  Into  it  and  t3iat 
of  the  jury  being  to  And  the  Acts  and  apply 
the  principles  of  law  as  given  them  in  diarge 
by  the  court  still  the  Judge  Is  fdven  the  power 
to  veto  the  Jury's  finding  of  the  fact^  and 
such  finding  will  not  be  approved  by  the  re- 
viewing court,  unless  it  has  received  the  ex- 
press or^imtdied  sanction  of  the  trial  judge; 
and  this  would  seem  to  aK>ly  without  refer- 
ence  to  the  number  of  concurrent  verdicts  of 
the  Jury,  although  we  are  not  called  on  now 
to  decide  whether  or  not  the  veto  power  of 
the  Judge  might  be  lost  after  a  number  of 
concurrent  verdicts  have  been  returned  in 
favor  of  the  same  party.  But  the  sanction  of 
the  verdict  by  the  trial  Judge  need  not  be 
exivesB ;  it  Is  to  be  implied  l^rom  his  failure 
to  disapprove^  evidenced  by  the  overruling  of 
the  motion  to  set  aside  the  verdict  When- 
ever a  motiott  for  a  new  trial  Is  overmled  by 
the  presiding  judge,  there  Is  a  presumption 
that  the  verdict  has  met  with  his  approval, 
because  it  is  his  du^,  whea  considering  the 
motion,  to  pass  upon  the  facte;  and  this 
court  is  bound  to  presume  that  he  has  per- 
formed this  duty,  unless  the  contrary  affirma- 
tively appears  Hence  It  fol^fW^j^l^^ho 
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anerta  that  the  trial  Judge  has  foiled  to  ex- 
ercise the  discretion  Imposed  upon  blm  by 
law,  and  which  the  law  Imperatively  requires 
him  to  exercise,  most  brlng^  clear  and  nnmls> 
takaMe  proof  of  that  fact  If,  In  pas^g  up- 
on the  motion  for  a  new  trial,  the  trial  Judge 
asserts  In  bis  order  that  be  has  no  aotfaorlty 
to  Interfere  with  the  Jury's  flndlng  upon  the 
tssaes  of  fact,  he  has  failed  to  exercise  the 
discretion  imposed  upon  him  by  law,  and  the 
case  will  be  dealt  with  upon  the  assumption 
that  the  Judge  would  have  granted  a  new  trial 
If  he  bad  thought  he  bad  the  power  to  do  so. 
See  Merchants'  &  iHIners'  Transportation  Go. 
T.  Corcoran,  4  Ga.  App.  654,  62  S.  E.  130; 
Barannah  Electric  Co.  t.  Badenhoop,  6  Oa. 
App.  371,  376,  65  8.  B.  50;  Walters  t.  State, 
6  Ga.  App.  665,  566.  65  S.  E.  357;  Livingston 
r.  Taylor,  132  Ga.  9,  63  S.  E.  694 ;  Central  of 
Georgia  By.  Co.  t.  Harden,  US  Ga.  453,  38 
S.  E.  949.  If,  however,  the  order  of  the  trial 
Judge  Is  equivocal  and  susceptible  of  two  con- 
structions, that  Interpretation  will  be  given 
it  which  is  in  consonance  with  the  theory 
that  the  trial  Judge  has  performed  his  du^ 
and  exercised  the  discretion  vested  In  him  by 
law. 

Some  stress  Is  laid  by  the  defendant  in  er- 
ror upon  the  fact  that  this  is  the  secoud  ver- 
dict, and  that  the  Judge  has  not  as  broad  dis- 
cretion as  he  would  have  had  had  the  finding 
in  the  plaintifTs  favor  been  the  flrst  one.  It 
is  true  that  the  Judge's  discretion  is  some- 
what weakened  after  the  second  verdict,  but 
in  passing  upon  the  second  verdict  it  is  as 
much  his  duty  to  exercise  whatever  discre- 
tion he  had  as  it  Is  to  exercise  the  broader 
discretion  with  which  the  law  vests  him  in 
dealing  with  the  flrst  verdict.  Evidently  the 
pnrpwe  of  the  law  is  to  require  the  trial 
Judge  to  give  more  force  and  e£Fect  to  each 
succeeding  verdict  It  makes  no  diCFerence 
bow  greatly  the  evidence  may  preponderate 
In  favor  of  the  verdict,  if  there  be  a  conflict, 
however  slight,  the  discretion  of  the  trial 
Judge  in  setting  the  flrst  verdict  aside  will 
never  be  controlled.  In  reviewing  that  ver- 
dict he  may  enter  the  Jury  box  and  become 
both  Judge  and  Jury.  In  reviewing  the  second 
verdict  he  may  and  ought  to  resolve  his 
doubts  in  favor  of  the  Jury's  finding.  And 
with  each  succeeding  verdict  the  power  of  the 
Jury  increases,  and  that  of  the  Judge  dimin- 
lahee  in  a  corre^ndlng  degree.  If  the  Judge 
Is  dear  that  the  second  verdict  Is  wrong,  he 
should  set  It  aside;  but  If,  in  pas^g  upon 
tike  second  verdict,  the  trial  judge  entertains 
doubt  In  reference  to  the  truth  of  the  case, 
and  in  overruling  the  motion  for  a  new  trial 
says,  in  substance,  "Had  I  been  on  the  jury, 
I  would  probably  not  have  found  this  ver- 
dict, but  the  question  Is  doubtful,  and  I  will 
resolve  my  doubts  In  favor  of  the  Jury's  flnd- 
ij^,"  he  would  be  doing  merely  what  the  law 
says  he  ought  to  do,  and  an  order  to  that  ef- 
fect would  not  be  regarded  as  such  a  dls> 
approval  of  the  verdirt  as  that  the  reviewing 
court  would  be  bound  to  assume  that  the 


Judge  had  tailed  to  exercise  tbe  discretion 
Imposed  upon  him  by  law.  In  the  present 
case  tbe  trial  Judge  said:  "So  two  Juries 
hare  found  on  the  facts  in  favor  of  the  plain- 
tiflT,  and  I  would  not  be  Justified  in  granting 
this  motion,  unless  there  has  been  an  er- 
ror of  law  committed  by  the  court  against 
the  defendant"  In  the  li^t  of  the  principles 
above  discussed,  and  especially  of  the  rule 
which  requires  us  to  assume,  until  the  con- 
trary appears,  that  the  Judge  has  performed 
his  duty,  what  construction  should  be  given 
this  order?  It  means,  we  think,  simply  that 
the  Judge  was  of  the  opinion  that,  in  view  of 
the  fact  that  this  was  a  second  verdict,  he 
did  not  have  as  broad  discretion  as  he  would 
have  bad  in  dealing  with  a  first  verdict ;  and 
that  for  that  reason  he  would  not  be  Justified, 
under  the  rules  of  law  applicable  to  the  case, 
in  setting  aside  the  verdict  In  other  words, 
that  while  he  would  not  perhaps,  have  made 
tbe  finding  had  he  been  on  the  Jury,  he  did 
not  feel  that,  with  the  diminished  discretion 
which  tbe  law  gives  him.  It  would  be  right  to 
set  the  verdict  aside.  The  trial  Judge  who 
passed  upon  this  motion  la  one  oi  the  fairest 
and  ablest  magistrates  whose  dedslons  are 
subject  to  review  by  this  court  He  is  famil- 
iar with  the  rule  of  law  which  requires  him, 
in  passing  upon  a  motion  for  a  new  trial,  to 
exercise  such  discretion  as  the  law  imposes 
hpon  him.  Properly  construed,  we  do  not 
think  there  is  anythiog  in  the  order  which 
requires  a  finding  that  be  has  failed  to  per- 
form this  duty. 

[2]  2.  It  remains  to  be  determined  wheth- 
er any  error  of  law  has  been  committed  of 
sufficient  materiality  to  require  a  reversal  of 
the  Judgment  overruling  the  motion  for  a 
new  triaL  The  Judge  charged  the  Jury,  in 
substance,  that  iif  the  defendant  failed  to  ex- 
ercise extraordinary  care  in  giving  the  plain- 
tiff reasonable  time  in  which  to  alight  from 
the  car,  and  negligently  caused  the  car  to 
move  while  she  was  in  tbe  act  of  alighting, 
and  the  injury  was  due  to  tbla  tailiue  to 
exercise  such  extraordinary  care,  the  plain- 
tiff- would  be  mtlUed  to  recover.  Error  Is 
assigned  upon  this  instmctioD,  upon  tbe 
ground  that  the  court  faUed,  in  same  con- 
nection, to  cha^  the  Jury  that  the  plaintiff 
would  not  be  entitled  to  recover  if,  by  the 
exercise  of  ordinary  care,  she  could  have 
avoided  the  Injury.  In  another  part  of  the 
charge  the  Jury  were  distinctly  Instructed 
that  the  plaintiff  could  not  recover  if  tbe  in- 
Jury  was  caused  by  her  own  negligence,  or  if 
she  could  have  avoided  the  consequences  to 
herself  caused  by  the  defendant's  n^llgence. 
Tbe  duty  imposed  by  law  upon  tbe  plaintiff 
to  exercise  ordinary  care  to  avoid  the  conse- 
quences of  the  defendant's  negligence  does 
not  arise  until  that  negligence  is  existing, 
and  is  either  apparent  or  the  circumstances 
are  such  that  an  ordinarily  prudent  person 
would  have  reason  to  apprehend  Its  exist- 
ence.   Western  4  AUiyfji^^^^^j^^^'^e 
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FugoMD.  118  Oa.  706.  89  S.  B.  SOtt,  M  L. 
fi.  A.  802.  It  has  been  sevwal  tlmM  bdd 
tbat,  where  tbe  pleadings  and.tbe  evidence 
reaolre  It,  the  Jadge.  eren  In  the  absence  of 
a  written  reqneBt,  aturald  tiiarge  the  jvry 
that  a  plaintiff  cannot  recover  on  account  of 
negligence,  the  conseqnencee  of  which  he 
eoold  have  avoided  by  the  exerdae  of  ordi- 
nary care.  And  where  thero  la  a  general 
denial  of  the  auction  that  the  plaintiff  was 
free  from  fault  it  la  not  essential  that  this 
role  of  law  eboold  be  pleaded  as  an  afftnna- 
tlve  defense.  West  End  By.  Co.  v.  Mozely,  79 
Ga.  463,  4  S.  E.  324;  Atlanta  Ry.  Co.  v.  Oard^ 
uer.  122  Ga.  82,  49  S.  E.  818;  Atlantic  Coast 
Line  Railroad  Co.  v.  Canty,  12  Ga.  App.  411, 
77  B.  E.  669.  In  cases  of  suits  by  employes 
before  the  passage  of  the  act  of  1909,  It  was 
held  that,  if  the  Judge  Instrocted  the  Jury 
that  before  the  plaintiff  could  recover  be  must 
be  entirely  free  from  fttult  or  negligence,  it 
was  not  erroneous  to  fall  to  charge  that  he 
could  not  recover  if,  by  the  exercise  of  or^ 
dlnary  care,  he  conld  have  avoided  the  con- 
sequences of  the  defendant's  negligence. 
liOQlsville  &  Nashville  R.  Co.  v.  Thompson, 
118  Ga.  983.  39  S.  B.  483;  Georgia,  Florida 
it  Alabama  Ry.  Go.  v.  Sasaer,  4  Oa.  App.  276, 
61  S.  E.  506.  These  decisions  doubtless  pro- 
ceed npon  the  theory  that  an  employ^  could 
not  be  wholly  free  from  fault  if.  by  the  ex- 
ercise of  ordinary  care,  he  could  have  avoid- 
ed the  consequences  of  the  defendant's  neg- 
ligence, and  that  for  this  reason  a  general 
instruction  that  he  must  have  been  entirely 
free  from  fault  or  negligence  was  snfflclent, 
in  the  absence  of  a  written  request  for  a 
more  specific  charge.  It  U,  of  course,  not 
erroneona  to  fail  to  charge  the  rule  of  law 
now  under  conslderaUon,  unless  both  the 
pleadings  and  tike  evidence  require  such  an 
instruction. 

In  the  present  casey  the  plaintifl  having 
alleged  ttiat  she  was  wholly  free  from  ftmlt, 
and  this  allegation  having  been  denied,  the 
pleadings  wwe  sufficient,  under  Qie  author- 
i^  of  the  MoKly  and  Gardqer  Oasea,  above 
cited,  to  raise  an  Issue  as  to  wlwther  she 
could,  by  the  exercise  of  ordinary  oare,  have 
avi^ed  the  c(»)Beqnence8  of  tiie  defendant's 
ne^igenca  On  principle  It  would  Be«n  that 
thia  rule  of  law  constitutes  as  affirmative  de* 
ftaise^  and  should  be  specially  pleaded.  Cer- 
tainly, whether  specially  pleaded  or  not;  It 
should  not  be  given  in  charge^  unleoi  the  Jury 
would  be  antborised  to  find  tiiat  the  plaintiff 
could,  by  the  exercise  of  ordlxuiy  care,  have 
avoided  the  consequencea  of  the  defendant's 
negligence.  According  to  the  testimony  for 
the  pli^tUf,  the  car  had  come  to  a  full  stop, 
and  she  was  in  the  act  of  alighting,  when 
the  car  gave  a  sudden  JertE,  and  she  was 
thrown  to  the  pavement  According  to  the 
testimony  of  the  conductor  and  motorman 
and  some  of  the  passengers,  the  car  had 
stopped,  and  the  plaintiff  was  standing  on 
the  step,  when  she  saddenly  tumbled  over 


am  if  she  had  been  pushed  forward;  there 
was  no  Jwk,  and  the  car  was  not  in  motion. 
One  witness  testified  that  the  plaintiff  fell 
atta  she  had  gottoi  off  the  oar.  One  of  the 
defendant's  witnesses  testified  that  the  plain- 
tiff was  standing  on  the  running  board  and 
stepped  off  while  the  car  was  moving,  and 
the  ieri.  of  the  car  precipitated  her  to  the 
ground.  The  Jury  evidentiy  accepted  the 
plalntlfTs  version  of  the  transaction,  and, 
if  that  be  the  troth  of  the  case,  the  proximate 
cause  of  the  plaintiff's  Injury  was  the  negli- 
gence of  the  motorman  in  suddenly  starting 
the  car  foward  before  she  had  time  to  alight 
Under  this  theory  the  role  of  law  invoked, 
requiring  the  plaintiff  to  exercise  ordinary 
care  to  avoid  the  consequences  of  the  de- 
fendant's negligence,  was  not  applicable; 
for.  as  was  said  by  thia  court  in  the  case  of 
the  Georgia,  Florida  ft  Alabama  Ry.  Co.  v. 
Sasser,  suinu,  "the  beginning  and  the  end 
of  the  whole  casualty  were  included  in  the 
same  twinkling  of  an  eye,"  and  there  was 
nothing  which  the  plaintiff  could  have  done 
to  avoid  the  consequences  of  the  defendant's 
negligence  after  it  became  existent  and  oper- 
ative. If  the  testimony  of  most  of  the  de- 
fendant's witnesses  be  accepted  as  the  troth 
of  the  case,  the  plaintiff's  injury  was  the  re- 
sult of  pure  accident,  for  which  nobody  was 
to  blame,  and  there  was  no  negligence,  the 
consequences  of  which  it  waa  her  duty  to 
avoid.  Under  the  testimony  of  the  witness 
Mrs.  Schloss  the  defendnat  was  not  negligent 
in  foiling  to  stop  the  car  before  it  reached 
the  street  crossing  where  the  plaintiff  de- 
sired to  alight  If  the  plaintiff  attempted  to 
step'off  the  moving  car  before  it  reached  her 
destination,  without  the  knowledge  of  the 
motorman,  the  defendant  waa  gnUty  of  no 
negligence.  If  the  defendant  was  negligent 
in  falling  to  stop  promptly  at  the  street  eroas- 
Ing,  the  sudden  Jerk,  and  not  the  failure  to 
stop,  was  the  proximate  cause  of  the  in- 
jury; for,  according-  to  the  testimony  of 
Mrs.  Schloss,  the  plaintiff  was  precipitated 
to  the  ground  in  consequence  of  a  Jerk,  which 
the  plaintiff  bad  no  reason  to  anticipate,  and 
the  consequraces  of  which  she  could  not  have 
avoided.  So  that  under  no  view  of  the  evi- 
dence was  an  instruction  upon  this  theory 
demanded. 

The  plaintiff  in  error  rtilles  upim  the  de- 
cision of  the  Supreme  Court  in  tiie  case  of 
West  End  Ry.  Co.  v.  Mozely.  79  6a.  468,  4 
S.  E.  824.  In  that  ease  the  following  Instruc* 
tion  was  held  to  be  erroneous,  because  the 
Judge  failed  to  qualify  it  by  charging  that 
the  plaintiff  must  have  used  ordinary  care 
to  avoid  the  consequences  of  the  defendant's 
negligence:  "If  the  plaintiff  signaled  the 
driver  to  stop,  and  the  driver  did  not  stop 
so  as  to  allow  the  plaintiff  reasonable  op- 
portunity to  alight  with  safety,  but  the  driv- 
er only  slackened  bis  speed,  and  the  plain- 
tiff, to  avoid  being  carried  beyond  his  des- 
tination,  uid  avaUtag  Mm^^g^  ojh 
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portDDlty  wu  afforded  Urn  to  Mllgbt,  endeav- 
wed  to  get  off  ttw  car  wMle  in  motton  and 
wu  thxmm  by  a  ndden  Jerk  oC  tlie  car,  tiie 
defendant  woold  be  Uable,  proyided  70a  be- 
Uere  from  tbe  evidence  ttaat  the  driver  was 
ne^igent  In  not  Btop&tag  the  car  altogether." 
Tba  Snpreme  Court  held  that  this  charge 
should  have  been  further  qualified  by  eaylng, 
"If  tbe  jury  further  believed  that  the  plain- 
tiff used  aU  reasonable  and  ordinary  care  and 
dOlgaiea  to  avoid  the  consequoioea  of  the 
deCendanTs  negligence  to  hlmsdt."  Under 
the  instruction  Just  quoted  the  negligence 
of  the  defendant  consisted  In  falling  to  atop 
Oe  car  at  the  plaintiff's  destination.  This 
MgUgenea  was  necessarily  apparent  to  the 
plaintiff.  It  was  therefore  his  duty  to  use  or- 
dinary care  to  avoid  the  oooseanaioee  of  the 
negligence  of  the  defwdant  in  taUng  him 
b^ond  his  destination.  The  act  of  attempt- 
ing to  aUi^t  from  the  moving  ear  at  his  des- 
ttaiatloa  was  not  necessarily,  as  a  matter  of 
law,  Bueh  negligence  as  would  completely  de- 
feat Us  right  to  recover;  but  If  he  was  lack- 
lag  in  ordinary  care,  and  by  Ihe  exerctoe 
of  soch  diligence  could  have  avoided  Oxe 
anuequoiees  ct  the  defendant's  negligence, 
lie  was  not  entitled  to  recover.  There  ts  no 
tbeory  of  the  evidence  In  the  present  case 
whidk  would  bring  It  within  the  rule  an- 
nounced In  the  Mosely  Gas^  unless  it  be 
that  contained  In  the  testimony  of  the  de- 
fendant's witness  Mrs.  Schloss.  WhUe  this 
witness  does  testify  that  the  plaintiff  was 
In  the  act  of  alighting  from  the  moving  car. 
taking  her  testimony  altogether,  tbe  car  sud- 
denly started  while  tbe  plaintiff  was  in  (he 
act  of  ali^tlng,  and  this  n^llgent  act  in 
suddenly  starting  the  car  was  the  proximate 
cause  of  the  plalntUTa  Injuries.  If  the  mo- 
torman  knew  that  the  plaintiff  was  endeav- 
oring to  alight,  and  suddenly  accelerated  the 
speed  of  the  car,  there  was  nothing  that 
the  plaintiff  could  hare  done  to  avoid  the 
consequences  of  this  act  of  negligence  after 
It  became  apparent  On  the  other  hand,  if 
the  motonnan  did  not  know,  and  by  the  exer- 
cise of  due  diligence  could  not  ascertain,  that 
the  plaintiff  was  attempting  to  alight  from 
the  moving  car,  he  was  not  guilty  of  negli- 
gence In  moving  It  forward.  Bven  assuming 
that  the  testimony  of  this  witness  is  the 
truth  of  the  transaction,  the  car  was  moving 
slowly  when  the  plaintiff  attempted  to  alight, 
and  she  donbtless  would  not  have  been  In- 
jured at  all  If  the  speed  of  the  car  had  not 
suddenly  been  increased.  Tbe  sudden  In- 
crease of  «peeA,  and  not  the  failure  to  stop 
at  the  street  crossing,  was  the  proximate 
cause  of  the  plaintiff's  damage.  So  that,  un- 
der any  theory  of  the  evidence,  the  Jury  were 
compelled  to  And  that  the  plalntUTs  Injuries 
resulted  from  the  negligence  of  the  defendant 


in  suddenly  Jerking  the  car  forward,  and  this 
was  done  so  quickly  that  no  amount  of  dili- 
gence would  have  availed  the  plaintiff  after 
this  negUgenoe  became  apparent  to  her. 

[1]  8.  Complaint  Is  also  made  of  a  charge 
whldi  Instructed  tbe  Jury  natively  that  the 
plaintiff  would  not  have  a  right  to  recover  if 
her  Injuries  were  not  due  to  one  or  more  acts 
ammerated  in  the  charge,  among  others,  to 
the  failure  to  warn  her  of  the  intention  to 
start  tbe  car.  The  trial  Judge  added  that,  if 
the  plaintltt's  Injuries  were  doe  to  the  de- 
fendant's failure  of  doty  In  the  respect  indi- 
cated, she  would  have  a  right  to  recover. 
Taken  alone,  this  extract  from  the  charge 
might  be  subject  to  the  criticism  that  It  as- 
sumed that  certain  acts  on  tbe  part  of  the 
defendant  would  be  n^llgence,  whereas  this 
was  a  question  exclusively  for  determination 
by  the  Jury ;  but  when  It  Is  read  in  the  light 
of  the  entire  charge  (which  Is  manifestly 
fair  to  the  defoidant,  and,  taken  as  a  whole, 
clearly  states,  the  rule  of  law  applicable  to 
the  case,  and  also  the  rule  that  it  Is  for  the 
Jury  to  say  whether  the  defendant  has  been 
negligent  In  the  several  respects  allured  In 
the  petition),  we  do  not  think  a  new  trial  Is 
demanded  on  account  of  this  extract 

[4]  4.  The  evidence  fully  authorized  the 
verdict  The  plaintiff  In  error  contends  that 
the  great  preponderance  of  the  evidence  Is 
with  the  defendant  and  urges  this  as  a  rea- 
son why  the  Judgment  should  be  reversed  be- 
cause the  Judge  failed  to  unqualifiedly  ap- 
prove the  verdict  As  illastratlng  what  we 
have  said  above  about  doubts  In  reference 
to  where  the  preponderance  of  the  evidence 
lies,  tbe  evidence  makes  a  different  impres- 
sion upon  our  minds  from  that  which  It  has 
made  upon  counsel  for  tbe  defendant  It  Is 
true  the  defendant  had  the  greater  number 
of  witnesses,  but  the  tbeory  presented  by 
thnn  that  tbe  plaintiff,  without  any  reason 
apparently  for  so  doing,  stood  for  some  time 
on  the  step  of  tbe  car,  which  had  already 
stopped  at  her  destination,  and  suddenly 
tumbled  off  without  fault  on  the  part  of  the 
defendant,  and  without  any  proof  that  she 
had  bad  a  sudden  accession  of  illness,  Is  very 
much  more  unreasonable  than  her  tbeory 
that  she  was  in  the  act  of  alighting  from 
the  car,  which  had  come  to  a  stop,  and  the 
motonnan  suddenly  moved  tbe  car  forward, 
and  she  was  thrown  to  the  ground.  The 
plaintiff  was  a  woman  66  years  of  age^  and 
in  all  probability  could  not  alight  from  a  car 
as  rapidly  as  could  a  person  younger  and 
more  vigorous.  One  of  the  defendant's  wit- 
nesses was  Impeached  by  proof  of  contradic- 
tory statements.  The  verdict  was  not  legal- 
ly excessive,  and  the  Judge  did  not  err  in 
overruling  the  motion  for  a  new  trlaL 

Judgment  aiBrmed. 
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(Oa. 


(11  Oa.  App.  887) 

HTBB  T.  a  B.  HOL.MES  &  CO.  (No.  4^81.) 
(Court  of  Appeals  of  Georgia.   Jane  26,  1918.) 

(SyUahut  by  the  Court,) 

1.  PlAADING  (S  808*)— VnOXTBlf  iHaTBUlOKT 
— AlTAOHlCBnT. 

The  court  did  not  err  In  overruling  the  de- 
tnnrren  to  the  defendant's  antwa  after  the  an- 
swer had  been  amended. 

lEA.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  SI  M,  935-041 ;  Dec.  Dig.  {  308.*] 

2.  Pleading  (S  237*)— Appeal  and  Eksob  (S 
1(MS2»)— Etidbnob  (I  44S*)— Amendment— 

CONFOBMITY    TO    GTIDBRCB— PABOL  TeBTI- 

MONT— WBITTKN  COKTRAOT. 

Either  par^  to  a  eaose  may,  by  proper 
amendment,  conform  his  pleadings  to  the  evi- 
dence which  has  been  Introduced,  and  after  such 
amendment  the  court  may  properly  refnse  to 
rule  ont  testimony,  though  it  would  originally 
have  been  irrelevant  or  incompetent.  Under 
the  amendment  allowed  by  the  court  in  this 
case,  without  objection,  the  oral  evidence  touch- 
ing the  written  contract  originally  alleged  in 
the  petition  was  rdevant  and  competent,  and 
the  coart  did  not  err  in  overruling  the  motion 
to  exclude  this  testimony. 

[EkI.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  $§  603-619  ;  Dec  Dig.  8  237;*  Ap- 
peal and  Error,  Cent  Dig.  H  4171-4177 ;  Dec 
Dig.  I  1052  *  Evidence,  Cent  Dig.  8S  2048- 
2051 ;  Dec  Dig.  |  443.*] 

a  Evidence  (|  94*)— "Bubdem  of  Pboof"— 

What  CoNsnroTEa. 

One  who  assumes  the  burden  of  proof  is 
only  required  to  carry  the  burden  of  evidence 
until  his  contention  has  been  prima  fade  es- 
tablished. The  position  of  the  "burden  of 
proof*  is  determined  by  the  pleadings,  and  as 
to  this  the  burden  of  proof  is  unchanging ;  once 
imposed  it  remains.  But  the  burden  of  testi- 
mony may  be  shifted  and  alternate  between  the 
parties  according  to  the  contingencies  and  crises 
of  the  trlaL 

[Ed.  Note.— For  other  casM,  see  Evidence, 
Cent  Dig.  H  116,  117;  Dec  Dig.  {  94.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  904-907 ;  voL  8,  p.  7593.] 

4.  Trl&l  (I  234*)— Evidence  (5  75*)— Pbe- 
suMpnoHS— Evidence  Withheld. 

A  trial  judge  la  declaring  that  the  party 
havliv  the  harden  of  evidence  with  regard  to  a 
particular  fact  has  so  discharged  it  that  the 
burden  of  evidence  has  been  shifted  to  his  op- 
ponent may  properly  consider  the  question  as  to 
which  party  has  within  his  possession  or  con- 
tool  the  more  precise  and  conclusive  knowledge 
as  to  the  particular  fact  or  facts  in  issue.  Gen- 
erally, facts  that  are  peculiarly  within  the 
knowledge  of  a  party  must  be  proved  by  him, 
and  a  Judge  may  more  promptly  discharge  a 
litigant  from  bis  burden  of  evidence  either 
when  knowledge  as  to  the  proposition  is  pe- 
culiarly within  the  power  of  his  opponent,  or 
where  the  proposition  is  a  negative  one.  Where 
the  means  of  proving  a  negative  are  not  within 
the  power  of  one  of  the  parties,  but  all  the 
proof  on  the  auUect  Is  within  the  control  of 
the  other,  who,  if  the  negative  Is  not  tma,  can 
disprove  it  at  once,  the  troth  of  the  negative 
averment  can  be  presumed  from  the  fact  that 
the  party  who  has  within  his  power  proof  (if 
such  exists)  that  the  negative  is  not  true  still 
withholds  or  does  not  produce  such  proof.  In 
other  words,  in  such  a  case,  the  harden  of  proof 
is  thrown  npon  the  party  having  the  power  to 
produce  such  proof  to  prove  the  amrmetive 
against  the  negative  averment 


5.  Pleading  (fi  237*)— Ahbndmxnt— Scope. 

It  is  not  error  to  allow  an  amendment  to 
the  pleadings,  after  the  dose  of  the  evidence 
and  the  argument  of  ooonsel,  provided  the 
amendment  is  exported  by  evidence,  and-  Is  not 
otberwlae  objectionable  for  audi  reason  as  the 
introduction  of  new  parties  or  a  sew  cause  of 
action,  and  the  like. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8S  603-610 ;  Dec.  Dig.  f  237.*] 

6.  Continuance  <|  46*)— Obound^— StrsPBiBK 
—Motion. 

A  motion  for  contlnoance  based  npon  the 
ground  of  surprise  is  defective,  onless  the  court 
u  advised  in  the  showing  for  continuance 
wherein  and  in  what  respect  the  movant  is  not 
prepared  to  proceed  with  Uie  trial,  and  how  or 
why  he  will  be  better  prepared  to  meet  the  Is- 
sue in  the  event  the  court  should  continne  the 
case  npon  his  motion. 

[Ed.  Note.— For  other  cases,  see  Otmtinaance, 
Cent  Dig.  It  182-140;  Dec  IMg.  8  4&*] 

(Additional  Syllabiu  hy  Bditorittl  Staff.) 

7.  Evidence  ^  90*)— "Onus  Pbobandi." 

The  meaning  of  the  term  "onus  probandl" 
ie  that  if  tiie  party  who  has  the  burden  of 
proof  does  not  offer  any  evidence  in  tiie  case, 
the  issue  must  be  found  against  him  (dtiiig  1 
Words  and  Phrases  906). 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8  112 ;  Dee.  Dig.  |  90.*] 

Error  from  City  Court  of  Uoultrle ;  W,  EL 
Thomaa,  Judge. 

Action  by  J.  W.  Hyer  against  C.  E.  Holmes 
&  Co.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

B.  L.  Bryan,  of  Moultrie,  for  plaintiff  In  er- 
ror. T.  H.  Parker  and  Shipp  ds  Klln^  all  of 
Moultrie,  for  defendant  in  error. 

RUSSELL,  J.  The  plaintiff  In  error 
brongfat  suit  against  C.  E.  Holmes  &  Co. 
upon  a  note  for  $3,500  and  Interest  and 
attorney's  fees.  The  note  was  payable  to  the 
order  of  the  People's  Bank  of  Fensacola, 
Fla.,-and  in  the  course  of  the  trial  the  peti- 
tion was  amended  to  show  that  it  had  been 
duly  transferred  and  assigned  to  the  plain- 
tiff. The  firm  of  C.  E.  Holmes  &  Co.  was 
composed  of  several  persons,  and  both  the 
partnership  and  the,  individuals  composing  it 
were  sued,  but  C.  E.  Holmes  was  the  only- 
partner  served.  Several  amendments  to  his 
original  answer,  which  were  presented  to  and 
allowed  by  the  court,  are  made  the  subject- 
matter  of  exception.  As  set  out  in  bis  an- 
swer, as  finally  amended,  his  defense  rested 
upon  the  proposition  that  he  bad  sold  to  Hyer, 
the  plaintiff,  bis  fourth  interest  in  the  firm 
of  C.  B.  Holmes  &  Co.,  upon  Hyra's  agree- 
ment to  pay  him  $10,000  for  his  interest,  and 
also  to  pay  tlie  debts  of  the  firm,  provided 
they  did  not  exceed  $35,000;  that  of  these 
partnership  debts  tbe  sum  of  $6,000  was  due 
to  Holmes  himself,  as  was  also  tbe  note  in 
■alt ;  and  that  he  not  only  dM  not  owe  the 
note  for  $8,500,  bat  tbe  plaintiff  owed  blpa 
$10,000,  according  to  the  terms  of  the  con- 
tract of  sale.  The  jury  sustained  hla  plea, 
and  returned  a  verdict  in  his  favor  and 
against  the  plaintiff  for  $10,000  principal. 
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iBtenst  to  dat^  and  costs  of  the  salt. 
Tbis  writ  of  enor  pnsoitB  for  review  cer* 
tala  roUngB  to  whicb  exceptions  were  taken 
pendoite  Utei,  and  also  the  Jndgment  orer- 
rnUng  the  motion  for  a  new  trial.  There 
can  be  no  qnesttoa  that  the  evidence  an- 
th(«lsed  the  finding  of  the  Jury,  and,  In  fact, 
tide  is  onquestloned  In  the  brief  of  counsel 
for  the  plaintiff  In  error.  It  Is  Insisted,  how- 
ever, that  the  verdict  Is  wholly  unwarranted 
because  It  depends  npon  and  was  Induced  by 
oTOfs  of  the  court  in  aUowtnx  amendments 
to  the  defendant's  answer,  and  In  admitting 
and  refusing  to  exclude  evidence  whldi  the 
plalntjg  in  error  contends  was  illegal.  Er- 
ror  Is  also  assigned  upon  the  refusal  of  the 
court  to  continue  the  case  on  the  groond  of 
suiprlse,  and  upon  the  allowance  of  an  amend- 
ment to  the  answer  after  the  evidence  had 
been  dosed  and  the  aigument  In  the  case  con- 
cluded. -  Furthermore  it  Is  stroi^ly  Insisted 
that,  since  the  defendant  assumed  the  bur- 
den of  proof,  the  court  erred  In  holding,  un- 
der the  circumstances  of  the  case,  that  it 
was  not  incumbent  upon  the  defendant  to 
prove  that  Hyer  bad  not  paid  any  more  than 
$35,000  of  the  d^ts  of  the  partnership,  as 
be  had  contracted  to  do.  We  will  first  con- 
sider the  assignmeuts  of  error  relating  to  the 
amendments  to  the  answer. 

[1]  1.  On  February  16, 1912,  the  court  per- 
ultted  the  defendant  O.  El.  Holmes  to  amend 
his  answer  by  setting  up  that  at  the  time 
he  delivered  the  property  which  consisted  of 
his  fourth  intereat  in  the  firm  of  C.  E. 
Holmes  &  Co.  to  Hyer  and  Gonzales  he  deliv- 
ered to  them  all  of  his  books  of  account,  and 
other  evidences  of  Indebtedness  by  Holmes 
k  Co.,  and  that  since  then  he  had  no  ac- 
cess to  those  books,  and  was  unable  to  fur- 
nish a  list  of  the  creditors  of  Holmes  A  Co. 
The  amendment  alleged  also  that  the  con- 
tract by  which  Hyer  and  Oonzalee  assumed 
to  pay  all  the  debts  of  Holmes  &  Co.,  includ- 
ing the  note  sued  on,  was  in  writing  and  ex- 
ecuted In  duplicate,  but  that  the  defendant 
bad  lost  his  copy  of  the  contract,  and  It 
was  Impossible  for  him  to  attach  a  copy  of 
the  contract  to  the  answer,  but  that  at  the 
time  of  the  sale  the  principal  creditor  of 
Holmes  ft  Co.  was  the  firm  of  J.  P.  Wil- 
liams ft  Co.,  which  firm  held  a  security  deed 
to  all  of  the  real  estate  of  Holmes  ft  Co.,  and 
that  die  defendant  delivered  to  Hyer  and 
Gonzales  a  written  order  directing  J. 
WlUlams  ft  Go.  to  execnto  and  d^ver  to 
Hyer  and  Gonzales  title  thereto,  and  that 
upon  this  ittstrumait  they  secure  and  re* 
oeived  from  Williams  ft  Co.  the  def aidant's 
fourOi  Interert  In  the  partn^sh^  property. 
In  the  amendmmt  the  note  which  was  the 
basis  of  the  suit  was  stated  to  be  qua  of  the 
debts  of  the  firm  of  Holmes  ft  Co.  which 
Hyer  and  GonzfOes  agreed  to  pay;  and  It 
was  also  alleged  that  the  plainUfC  had  not 
paid  tte  defendant  a  dd)t  of  (8,000,  included 
In  the  indditedneaa  of  Holmes  ft  Co.,  which 


the  purcAtasers  of  his  tntoest  assumed.  By 
fnrtha  amendment  the  defendant  struck  ttiat 
portltm  of  his  original  plea  in  whidi  he  pray- 
ed recouKHnent  and  judgmoit  i^lnst '  the 
plaintiff  for  $6,000  as  evidenced  by  six  notes 
of  ¥1,000  each  allied  to  be  owned  by  the 
Citizens'  Bank  of  Moultrie 

In  the  demurrer  to  this  amendment  it  was 
inristed  that.  Inasmuch  as  Oie  defendant  had 
assumed  the  burdoi  of  proof,  he  shpuld  be 
required  to  attadi  a  list  of  the  items  of  in- 
debtedness, and  also  to  attach  a  copy  of  the 
deed  all^^  by  the  defendant  to  have  been 
executed  by  himself  to  the  plaintiff  and  C. 
P.  GoQzales,  together  with  a  copy  of  the  al- 
leged agreement  to  assume  and  pay  certain 
indditedness  of  G.  XL  Holmes  ft  Go.  .  We 
think  the  court  was  right  In  overmUng  this 
demurrer.  A  demurrer  to  the  answer  before 
amendment  based  upon  several  grounds  had 
been  overruled,  but  no  exceptions  to  this  rul- 
ing had  been  preswved.  The  only  question 
then  presented  to  the  court  was  whether  the 
court  should  require  the  defendant  (who,  ac- 
cording to  the  allegations  of  the  original  an- 
swer, had  in  his  possession  none  of  the  docu- 
mentary evidence  which  the  plaintiff  asked 
to  be  set  out)  to  attach  copies  thereof  upon 
pain  of  being  dismissed  if  he  failed  to  do  so 
(and  that,  too,  when  it  affirmatively  appear- 
ed that  this  evidence  was  peculiarly  within 
the  knowledge  and  power  of  the  plaintiff), 
merely  because  in  his  original  answer  the  de- 
fendant had  assumed  the  burden  of  proof. 
Bren  if  the  question  can  be  raised  by  demur- 
ler,  the  court,  under  the  allegatlonB  in  the 
original  answer,  did  not  err  in  allowing  these 
amendments  because  no  exceptions  were  fil- 
ed to  the  order  oTermUng  the  demurrer  to 
the  original  answer,  and  that  ruling  was  res 
Judicata.  Consequently,  If  the  amendment 
merely  amplified  the  statement  of  the  cause 
of  action  set  up  in  the  original  answer,  with- 
out Introducing  a  new  cause  of  action  or  any 
additional  par^,  It  would  be  germane  and 
allowable: 

The  propriety  of  the  court's  ruling  upon 
the  burden  of  proof  cannot  be  tested  by  de- 
murrer, but,  even  if  it  could,  there  is  no  mer- 
it in  the  demurrer,  so  far  as  it  relates  to  this 
point,  for  the  reason  that  In  the  original  an- 
swer it  Is  allied  that  the  plaintiff  was  in 
any  event  to  pay  as  much  as  $35,000  of  the 
debts  of  C.  E.  Holmes  ft  Co.,  and  a  list  of 
the  creditors,  even  if  It  were  admitted  to  be 
correct,  would  not  supply  proof  that  any  of 
the  oblations  due  these  creditors,  or  as 
much  of  them  as  might  amount  to  $35,000, 
had  in  fact  been  inld,  or  were  not  paldL  by 
the  plaintitL 

As  to  the  (intention  that  a  copy  of  the  doc- 
umento  refUred  to  should  be  attached  to 
the  answw,  it  Is  only  necessary  to  say  that 
it  is  alleged  In  the  answer  that  his  copies  had 
been  lost,  inrecluding  the  possibility  of  the 
defendant's  iUAng  more  than  setting  out  the 
suhstanoe  of  the  contract,  and  It  ^^^^^^[^ 
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ttiat  ft  duplicate  cop7  of  the  contract  was  al- 
leged to  be  In  tbe  possession  of  the  opposite 
party  and  b^ond  tbe  jurisdiction  of  this 
state  t  that  Is,  in  the  state  of  Florida. 

[2]  2.  As  to  the  other  amendment,  It  will 
also  be  oecessary  to  deal  somewhat  with  the 
evidence,  because  some  of  the  amwdmenta 
were  allowed  after  the  Introduction  of  testi- 
mony, and  their  propriety  depends  apon  the 
pertinency  of  the  testimony  to  the  Issue.  As 
originally  pleaded,  the  defendant's  defense 
of  recoupment  was  based  upon  tbe  contract 
alleged  to  have  been  made  with  Hyer,  and  In 
writing.  As  amended,  the  contract  was  an 
ana  icontracc  made  with  Hyer  contempo- 
raneously with  and  as  an  inducement  to  a 
written  contract  by  whii^  the  property  In 
question  ms  nominally  sold  to  one  0.  P. 
Gonsales.  But  there  was  no  real  chai^  in 
tbe  atatemmt  of  the  cause  of  action,  and  no 
new  party  was  Introduced.  Though  the  orig- 
inal petition  set.fordi  that  fiw  contract  was 
between  Hyer  and  the  defendant  Holmes,  and 
the  contract,  when  introduced,  showed  that 
the  parties  really  mentioned  In  the  writing 
woe  Holmes  and  QtHuales  instead  of  Hyer), 
still  parol  evidence  to  tbe  effect  that  the 
contract  was  in  fact  made  between  Hyer  and 
Holmes,  and  that  at  Hyer*8  instance,  for  rea- 
sons sufficient  to  himsdA  Gonzales'  name  was 
used  instead  of  his  own,  was  admissible.  Of 
course,  the  rule  is  well  settled  that  parol 
evidence  is  generally  Inadmissible  to  vary  the 
terms  of  a  contract,  but  it  was  for  the  jury 
to  say  whether  or  not  the  snbstltntion  of 
Gonsales'  name  tor  that  of  Hyer's,  in  the 
contract,  and  at  Hyer's  reqaest,  was  fraudu- 
lent, and  the  suggested  substitution  made 
with  the  view  of  enabling  Hyer  to  evade  his 
obligation  and  avoid  paying  for  the  property 
he  bad  purchased  from  Holmes.  There  were 
introduced  in  evidence  five  notes  for  fl,000 
each,  signed  by  J.  W.  Hyer  as  trustee,  which 
It  was  testified  were  a  part  of  the  considera- 
tion of  the  contract  of  purchase,  and  the  con- 
tract of  sale  signed  by  Holmes  was  trans- 
ferred by  Gonzales  to  Hyer  within  a  few 
days  after  its  execution,  and,  in  pursuance 
of  the  contract,  J.  P.  Williams  ft  Co.  convey- 
ed, not  to  Gonzales,  but  to  Hyer,  Holmes* 
fourth  Interest  In  16,912  acres  of  land  in  San- 
ta Rosa  county,  Fla.,  with  sawmills,  eight 
miles  of  railroad,  and  the  appurtenant  engine 
and  rolling  stock.  It  Is  undisputed  In  the 
evidence  that  Hyer  got  Holmes'  fourth  in- 
.  tereat  in  the  partnership  assets  of  O.  B. 
Holmes  ft  Co.  It  Is  undisputed  that  he,  and 
not  Gonzales,  carried  on  all  the  negotiations 
leading  up  to  the  purchase  and  Its  consum- 
mation. According  to  the  defendant's  con- 
tention, the  larger  portion  of  the  purchase 
price  had  not  been  paid  to  him,  and  tbe  note 
upon  which  Hyer  was  suing  him  should  have 
been  paid  by  Hyer  and  the  Indebtedness  dis- 
charged. Instead  of  being  transferred  to  Hy- 
er  as  the  purdiaser  thereol  It  was  not  de- 
nied ffVfln  by  Hyar  blmaeU;  that  he  was  to 


pay  as  much  as  $35,000  at  the  debts  of 
Holmes  &  Go.  as  part  of  the  oMlderatlon 
of  his  purchase  from  Holmes,  and  It  appeared 
from  the  testimony  Hmt  Immediately  after 
Hyer's  purchase  all  of  the  books  of  the  firm 
of  0.  B.  Holmes  &  Co.  were  turned  over  to 
Hyer,  and  that  they  were  not  afterwards 
seen  by  Holmes.  It  seems  to  us  that  this  tes- 
timony was  relevant,  and  was  properly  ad- 
mitted, in  order  that  the  jury  might  be  able 
to  do  Justice  in  the  case,  and  that  It  is  Im- 
material whether  the  amendments  or  the  evi- 
dence came  first  If  the  court,  upon  tbe 
statement  of  counsel  as  to  what  he  expected 
to  prove,  allowed  the  am^dments  setting  up 
the  facts  substantiaUy  as  above,  then  tbe 
court  did  not  err  in  admitting  tbe  evidence  In 
support  of  tbe  amendments,  or  in  refusing 
to  exclude  it  upon  motion  of  the  idaintlff.  If 
the  evidence  was  first  admitted,  then  tbe 
amendments  were  proper,  because  they  con- 
formed to  tbe  evidence,  and  yet  did  not  in- 
troduce a  new  cause  of  action. 

[I]  8.  One  of  tbe  m^  contentions  of  the 
plftlntur  is  that,  even  conceding  that  there 
was  a  contract  such  as  was  alleged  by  the 
deftedant,  and  that  by  Its  provisions  the 
plaintiff  vras  bound  to  pay  flie  indebtedness 
Vt  Holmes  ft  Co.  to  the  extent  of  ¥35.000, 
nevertheless,  since  the  defendant  had  as- 
sumed the  burden  of  proof.  It  devolved  upon 
tbe  defendant  to  prove  tliat  the  plaintiff  bad 
not  in  fact  i>ald  that  amount  In  other 
words,  the  Insistence  of  tbe  plahitlff  Is  Qoit 
the  defendant,  having  assumed  the  burden  of 
proof,  failed  to  carry  that  burden  unless  he 
established  a  negative  even  though  the  proof 
upon  tbe  subject  was  alleged  and  shown  to 
be  peculiarly  within  the  power  of  the  plain- 
tiff and  beyond  the  control  of  the  defendant 
The  point  was  raised  first  by  demurrer,  and 
then  by  motion  to  e±clude  the  testimony  in 
behalf  of  the  defendant  and  lastly  it  was 
presented  In  the  motion  for  new  trial.  Noth- 
ing is  better  settled  than  that  where  one 
who  is  sued  upon  a  promissory  note  assumes 
the  burden  of  proof  (and  thus  admits  that 
the  plaintiff  Is  entitled  to  recover  unless  he 
establishes  the  defense  upon  which  he  relies), 
he  must  establish  his  affirmative  defense  by 
a  preponderance  of  evidence,  Just  as  the 
plaintiff  is  required  to  do  In  a  case  in  which 
no  admissions  are  made.  But  the  terms 
"burden  of  proof  and  "burden  of  evidence" 
are  not  synonymous.  The  burden  of  evidence 
may  shift  but  the  burden  of  proof,  either 
when  imposed  by  law  or  when  voluntarily 
assumed,  Is  nnChanging.  Martin  v.  Munroe, 
130  Ga.  79,  60  S.  E.  2S3.  The  legal  obligation 
of  carrying  the  burden  can  only  be  fulfilled 
by  producing  sudi  preponderance  of  evidence 
as  to  satisfy  the  minds  of  the  Jury  when  the 
evidence  has  finally  been  concluded.  How- 
ever, Just  as  the  defendant  may  admit  a 
prima  fode  case  in  behalf  of  the  plaintiff 
up(m  whom  the  law  originally  places  the  bur- 
den of  making  oat  his  cas^  se-the  defndanft 
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may  make  oat  a  prima  fade  case  In  rebuttal 
of  tbe  plalntlfTs  prima  f&de  case,  equally  as 
Btroog;  and  alnce  the  plaintiff  cannot  re- 
cover although  he  may  have  -established  a 
prima  fade  case,  either  by  eTldence  or  ad- 
mlssion*  unless  the  evidence  In  his  favor  pre- 
ponderates, when  the  defendant  has  made  out 
a  prima  facie  case  as  strong  in  bis  behalf 
as  that  admitted  In  behalf  of  the  plaintiff, 
it  would  seem  that  the  burden  of  evidence 
would  be  shifted,  and  the  plaintiff  would  be 
required  to  produce  such  additional  evidence 
in  support  of  his  prima  fede  case  as  would 
overbalance  the  prima  facie  defmse  of  tbe 
defendant  before  the  plaintiff  would  h*  en- 
titled to  recover. 

[4]  4.  "The  term  "burden  of  proof  means 
that  the  burden  Is  coextensive  with  the  legal 
.proposition  sought  to  be  proved,  and  It  ap- 
plies to  every  fact  which  Is  essential  to  or 
necessarily  Involved  in  a  proposition.  It 
'  does  not  ajiply  to  facts  relied  on  in  defense 
to  estabUsh  an  Independent  prop<ffimon,  how- 
ever Inconsistent  such  proposition  may  be 
with  that  on  which  the  plaintiff's  cause  de- 
pends. If  the  defendant  famish  proof  of  an 
Independent  proposition  which  is  Inconsis- 
tent with  that  on  which  the  plaintiff's  case 
rests,  the  burden  Is  on  the  plaintiff,  not  to 
disprove  those  particular  facts,  nor  the)  prop- 
osition which  they  tend  to  establish,  but  to 
maintain  the  proposition  on  which  his  own 
case  rests,  notwithstanding  the  adverse  tes- 
timony and  tiie  whole  evidence  In  the  case." 
Wilder  Ooles.  100  Mass;  48T,  490.  "There 
is  a  manifest  distinction  between  the  'burden 
of  evidence*  and  the  'burden  of  proof.'  How 
far  tbe  burden  of  evidence  may  bear  upon 
a  party  to  Utigatlon  Is  usually  more  for  the 
Jury  to  determine  as  a  matter  of  fact  than 
for  the  ruling  of  the  court  as  a  matter  of 
law.  Generally,  the  burd^  of  proof  upon 
any  afflrmatlTe  proposlUon  necessary  to  be 
establiabed  as  tlw  fonndatlon  of  a  suit  does 
not  sliift  from  plaintiff  to  defendant,  while 
the  burden  of  evidence,  or  of  the  weight  or 
preponderance  of  evidence  or  tbe  burdm  of 
emanation,  may  shift  fnun  one  side  to  the 
other,  according  to  the  teBttmony."  Buswell 
T.  Fuller,  89  Me.  600^  86  AtL  1039.  So  also 
in  the  case  of  Feurt  v.  Ambrose,  84  Mo. 
App.  860,  366,  It  was  held  that:  "The  'bur- 
den of  proof  which  means  the  burden  of  eft- 
tabllshlng  a  case,"  and  the  well-settled  law 
is  that  anch  burden  "remains  unchangeably 
throughout  the  entire  case  exactly  where  the 
pleadings  originally  placed  It  The  burden 
of  proof  in  the  sense  of  the  'burden  of  the 
evidence,'  •  •  •  may  shift  constantly  as 
the  evidence  Is  introduced  by  one  side  or  the 
other,  as  one  scale  preponderates  over  Its 
fellow;  but,  when  all  the  evidence  is  In,  it 
is  legally  necessary  to  action  by  the  tribunal 
that  the  final  balance  be  one  way.  This  ne- 
cessity does  not  at  any  time  shift,  but  re- 
mains constantly  throughout  the  trial  on  one 
of  tbe  parties  alone^  to  wit,  on  htm  who  had 
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the  afflrmatlTe.   This  is  the  burden  of  es- 
tablishing tbe  burd^  of  prool" 

The  burden  of  proof  is  a  rule  of  law,  Qke 
burden  or  weight  of  the  evidence  is  one  of 
fact — the  former  belongs  to  the  court,  tbe 
othOT  to  the  jury.  "Whether  the  'burden  of 
proof  as  to  a  certain  fact  Is  on  the  plaintiff 
or  def^dant  the  court  will  determine  upon 
the  settled  rules  of  Judicial  evidence,  one  of 
which  Is  that  the  burden  of  maintaining  any 
Issue  of  fact  rests  upon  him  who  from  the 
nature  and  character  of  the  fact  has  or 
might  have  peculiar  evidence  thereon." 
Little  Pittsburg  Co.  r.  Little  Chief  Co.,  11 
Colo.  223,  17  Pac.  760,  7  Am.  St.  Rep.  226. 
We  will  consider  the  facts  in  the  light  of 
this  rule. 

The  defendant  Holmes  began  the  case  with 
both  the  burdw  of  proof  and  the  bnrden  of 
evidence  resting  upon  him.  It  devolved  up- 
on him  to  prove  the  execution  of  the  contract 
and  the  delivery  of  the  property  as  alleged  In 
tbe  plea.  One  of  the  stipulations  of  the  con- 
tract was  that  the  plaintiff  should  pay  debts 
of  the  firm  to  the  extent  of  $35,000.  At  this 
point  the  question  arises  as  to  whether  the 
defendant  was  compelled  to  prove,  not  only 
that  the  plaintiff  contracted  to  pay  the  $3S,- 
000  of  debts,  including  the  note  upon  which 
the  plaintiff  sued,  but  also  whether  the  plain- 
tiff had  complied  with  his  contract  by  paying 
the  Indebtedness,  or  had  failed  to  comply  . 
therewith,  a  fact  which  must  rest  peculiarly 
within  the  knowledge  of  the  plaintiff,  and 
not  the  defendant  It  was  certainly  not  nec- 
tary for  Holmes  to  show  what  amount  was 
due  by  tbe  firm  at  the  date  of  the  sale,  for 
the  reason  (if  there  were  no  other)  that  It 
affirmatively  appeared  that  all  the  records  of 
this  indebtedness  were  In  the  possession  of 
the  plaintiff  and  In  the  state  of  Florida  be- 
yond the  jurisdiction  of  the  court  And  we 
do  not  think  that  the  trial  Judge  erred,  un- 
der the  peculiar  circumstances  of  the  case, 
In  holding  that  the  defendant's  prima  fade 
case  was  suffldent  without  putting  the  de- 
fendant to  the  necessity  of  attempting  to 
prove  a  negative  as  to  the  payment,  the 
proof  of  which  necessarily  rested  peculiarly 
within  the  knowledge  of  Ms  opponent 

[7]  The  strict  meaning  of  the  term  "onus 
probandi"  is  that  If  the  party  who  has  the 
burden  of  proof  does  not  offer  any  evidence 
In  the  cause,  the  issue  must  be  found  against 
him.  1  Words  &  Phrases,  806.  When  Holmes 
showed  that  he  had  fully  compiled  with  the 
contract  to  which  he  testified,  the  burden  of 
evidence  shifted,  and  It  devolved  upon  Hyer 
to  submit  testimony  showing  that  he  had 
complied  with  the  cross-obligations  of  the 
contract  As  pointed  out  in  the  case  of  Lit- 
tle Pittsburg  Co.  V.  Little  Chief  Co.,  supra, 
this  was  a  subsidiary  fact  the  establishment 
of  which  rested  upon  him,  because,  from  the 
very  nature  and  character  of  the  fact  he 
should  have  had  i>ecuUar  evidence  upon  the 
subject  C  E.  Holmes  &  Company  might 
hare  owed  more  than  *3{^|Pef^f  ^£5^^  [c 
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ml^t  not  bare  potd  a  cent  of  It,  thoogb 
bound,  according  to  tbe  testimony  of  tbe  de- 
fendant, to  pay  tbe  dd>ta  of  G.  B.  Holmes  & 
Ca  up  to  at  least  $35,000  and  more,  before 
he  conld  be  reUered  tnnn  tbe  payment  of 
HOOO  retained  by  blm  to  meet  Holmes' 
share  of  any  lndebtedn»s  in  excess  of  fSS,- 
000,  and  the  K^OOO  dne  O.  B.  Holmes  on  the 
books  of  the  company.  The  defendant  show- 
ed that  Hyer  bad  not  paid  all  tbe  Ind^ted- 
ness  by  testlfylQg  that  Hyer  bad  never  paid 
him  tbe  ff^OOO  wUch  C  B.  Holmes  &  Co. 
were  Indebted  to  blm  (HolmeaD,  nor  the  note 
of  $3,500  which  was  the  sabjectrmattw  of 
the  salt,  and  which,  according  to  the  defend* 
anf  B  tesUmony,  should  have  been  extlneiilsh* 
ed  by  Hyer's  payment  to  the  People's  Banfc. 

In  section  969  of  2  Chamberlayntf  s  Modern 
Bvidence  tbe  role  Is  announoed  as  follows: 
"Tbe  Inddebce  of  the  bnrdoi  of  eridenoe  at 
tbe  beglnnlns  of  tbe  trial  is  npon  the  party 
having  Uie  bordoi  of  proof — L  e.,  npon  tbe 
actor — ^nntll  he  shall  have  estabUsbed  a  prl< 
ma  fade  case  In  bis  &Tor  as  to  tbe  troth  of 
every  material  allegation  embraced  in  bis  af- 
firmative case.  In  discharging  this  burden 
of  evidence  it  is  not  absolntely  necessary 
that  all  essential  focta  sbonld  be  established 
directly  by  tbe  testimony  of  witnesses,  tbe 
statement  of  documents,  or  the  percepUon  of 
tbe  trlbmial.  Tbe  iiar^  having  the  bnrden 
of  evidence  may  establish  his  prima  fade 
case  ratlrely  by  adducing  evidence.  As  soon 
as  tbe  party  having  tbe  burdm  of  proof 
shows  these  facts,  the  burden  of  evidence,  so 
flu  as  be  Is  concerned,  is  dlsdiai^ed  and  1^ 
transferred  to  his  adversary,  and  remains 
with  him  so  long  as  the  actor's  original  case 
contlnnes  to  retain  Its  prima  fade  qnallty. 
The  podtlon  of  tiie  burden  of  proof  in  the 
meantime  stands  in  no  way  affected."  Like- 
wise in  section  971  of  the  same  work,  tbe  au- 
thor says:  "Tbe  bnrden  of  evidence  may,  and 
frequently  does,  vibrate  between  the  parties, 
and  is  a  necessary  and  usual  Inddent  of  any 
contest  to  be  determined  by  tbe  use  of  tbe 
fitcts,  as  tbe  establishment  of  a  prima  fode 
case  presents  to  a  party  the  alternative  of 
prodndng  evidence  to  meet  It  or  of  b^ng  de- 
feated In  the  action." 

Under  the  contract  eatabllabed  by  the  tes- 
timony of  the  defendant,  If  it  was  credible, 
Hyer  was  bound  to  prove  that  he  had  paid 
the  $35,000  indebtedness  stipulated  in  the 
contract,  and  $16,000  in  addition,  in  order  to 
defeat  Holmes'  r^ht  to  recover.  As  already 
stated,  no  matter  what  the  debts  of  Holmes 
A  Co.  amounted  to,  Hyer  may  not  have  paid 
any  of  tbem,  and  tbe  fttcts  regarding  any 
payments  made  rested  peculiarly  wltUn  bis 
(Hyer's)  knowledge.  Having  proved  the  con- 
tract and  the  obligation  of  Hyer  to  pay  tbe 
debts  of  Holmes  ft  Co.,  the  court  properly 
held  that  it  was  necessary  for  Hyw  to  prove 
that  be  bad  made  the  payments  In  compll* 
ance  with  his  obUgatlou  so  to  do,  or  that 
otherwise  be  would  liave  tailed  to  carry  tbe 


burden  by  law  devolving  npon  blm  as  a  plain- 
tiff. In  spite  of  the  admission  (tf  tlie  def^d- 
ant  that  prima  fade  he  was  entitled  to  re- 
cover. Furthermore,  tbe  only  debts  wblcb 
could  fall  within  the  provisions  of  the  con- 
tract, and  wblfib  were  shown  to  have  been 
In  eziatence,  were  both  of  them  unpaid,  ac- 
cording to  the  testimony  of  tbe  defendant. 
If  there  is  any  presumption,  either  way,  as 
to  the  existence  of  any  other  debts.  It  was  to 
be  presumed  that  there  were  no  others,  be- 
cause the  books  of  account  which  contained 
the  statement  of  tbe  Indebtedness  due  by  G. 
E.  Holmes  &  Co.  had  been  delivered  to  Hyer 
before  tbe  consummation  of  the  contract. 
Hyer  bad  ample  opportunity  to  ascertain  the 
amount  of  the  indebtedness  due  by  O.  E. 
Holmes  ft  Co..  because  these  books  showed 
all  the  accounts  of  all  tbe  creditors,  includ- 
ing that  of  C.  B.  Holmes  (who  bad  a  credit . 
of  $6,000).  Bj«t  wae  served  with  notice  to 
produce  these  books,  and,  according  to  the  , 
testimony,  they  were  In  the  state,  of  Florida, 
b^ond  the  jurisdiction  of  the  court,  and 
their  production  could  not  be  comi>elled.  In 
Cbamberlayne's  Modem  Evidence  (section 
978  et  seq.)  the  author  well  says:  "In  con- 
sidering the  amount  of  evidence  necessary  to 
shift  the  burden  of  proof,  the  court  looks  to 
the  opportunities  of  knowledge  with  respect 
to  the  fact  to  be  proved  wblc^  may  be  pos- 
sessed by  the  parties  respectively.  It  is  of- 
ten said  that  facts  that  are  especially  within 
the  knowledge  of  a  party  must  be  proven  by 
blm.  This  rule  Is  especially  applied  wbere 
the  facts  particularly  well  known  to  the  oth- 
er side  presents  the  further  dlGQculty  In  the 
way  of  adequate  proof  that  It  Is  negative^ 
Under  the  drcamstancea,  It  occurs  with  spe- 
cial frequency  that  tbe  other  party  Is  called 
iQton  to  prove  it  It  being  within  the  admin- 
istrative power  of  the  court  to  decide  at 
what  point  a  prima  fade  case  has  been  es- 
tablished— 1.  e.,  when  the  burden  of  evidence 
has  been  discharged — the  presiding  Judge 
may  well  bear  constantly  in  mind  the  rela- 
tive ability  of  the  parties  to  make  proof  up- 
on a  given  point"  If  it  is  within  the  ad- 
ministrative power  of  the  court  to  decide  at 
what  point  a  defendant  who  Is  endeavoring 
to  set  up  a  cross-action  has  established  a  pri- 
ma fade  case,  then  It  cannot  be  said  the 
Judge  In  the  present  case  erred  in  holding 
that  the  def«idant  was  not  required  to 
prove  that  the  plaintiff  bad  not  paid  as  nmcli 
as  $86,000  of  the  debts  of  O.  B.  Holmes  ft 
Co.,  for  "tbe  bnrden  of  proof  may  be  shifted 
wboi  sufficient  facts  are  estabUsbed  to  raise 
a  stnmg  presumption  In  favor  of  the  truth 
of  tbe  neeativeL"  De  Lacbalse  v.  Maglnnls. 
44  La.  Ann.  1048,  U  South.  716.  It  Is  often 
Impossible  to  prove  a  negative,  and  for  this 
reas(m  the  degree  of  proof  required  to  sup- 
port a  negative  proposition  and  to  shift  the 
bnrden  must  vary  according  to  the  circum- 
stances of  the  case.  Often  slight  evidence 
will  be  sufficient  to  shift  tbe  burden  to  the 
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party  harbiff  the  cnatest  opportunity  of 
knowledge  concernins  the  futs  in  question. 
The  defendant  tn  his  answer  claimed  that 
the  plalnttfl  had  not  paid  the  185.000  of 
debts;  he  snpptnted  this  his  testiniony 
that  two  ot  the  d^>ts,  amounting  to  nearly 
910,00(^  had  not  been  paid.  He  showed  that 
pmot  which  would  rdiut  his  claim  lay  pecu- 
liarly witiiin  the  knowledge  and  power  of 
Iflalntlfl.  The  court  did  not  err  in  ad- 
Judging  that  at  that  point  the  defttidant  had 
established  a  prima  fade  case.  After  all, 
fha  necesiity  ot  tha  plaintifTs  producing  the 
proof  is  setOed  our  own  Code,  for  "where 
a  party  has  evidence  in  his  power  and  within 
his  readi,  by  which  he  may  repel  a  claim  or 
diarge  sialnst  him,  and  omits  to  produce  it, 
or,  having  more  certain  or  more  satisfactory 
eridence  in  his  poww,  relies  on  that  which 
Is  of  a  weaker  and  inferior  nature^  a  pre- 
snmptlMi  arises  that  the  charge  or  claim  Is 
weU  fouhded.**  OMl  Code,  |  5740. 

[i]  S.  One  of  the  amendments  to  the  allow- 
ance of  whkih  exception  is  taken,  was  pre- 
soited  after  the  conclusion  of  the  evidence 
and  the  argument  The  amendment  SKKars 
to  be  pertinent  to  the  evidence  and  germane 
to  Oie  Issuft  It  is  wdl  settled  that  an 
amendment  which  meets  these  requirements 
Is  permissible  at  any  of  the  case  prior 
to  the  rendition  of  the  vordict 

[I]  e.  In  fbB  tenth  ground  of  the  amraded 
motion  for  a  new  trial  error  la  assigned  upon 
the  refusal  of  the  court  to  continue  the  case, 
t>ased  upon  the  gronod  of  surprise.  The  ex- 
act exception  is  as  foUowe:  "Because  after 
the  allowance  of  the  amendment  set  forth 
In  the  ninth  ground  of  this  amended  motion 
[movant]  pleaded  surprise  and  moved  the 
court  to  continue  the  case,  which  plea  and 
motion  the  court  then  and  there  overruled, 
which  ruling  of  the  court  movant  contends 
was  improper  and  llIegaL"  If,  as  a  matter  of 
fact,  the  motion  to  continue,  based  upon  the 
ground  of  surprise,  was  properly  made,  then 
the  assignment  of  error  is  not  sufficiently  fall 
to  present  anything  for  our  conslderatt(Hi. 
On  the  other  hand,  If  the  ground  of  the  mo- 
tion contains  a  tme  redtal  of  what  occorred, 
the  court  very  properly  overruled  the  motion 
to  continue,  because  a  motion  for  continu- 
ance, based  upon  the  ground  of  surprise,  must 
state  how  the  party  who  asks  a  continuance 
Is  surprised.  In  other  words,  It  must  be 
made  to  appear  to  the  court  that  there  Is  some 
reason  on  account  of  which  the  party  is  less 
prepared  to  proceed  with  the  trial  than  he 
would  probably  be  if  tbe  motion  to  continue 
the  case  were  granted. 

The  evidence  fully  authorized  the  finding 
in  favor  of  the  defraidant  below,  and  the 
trial  Judge  did  not  err,  either  in  the  allow- 
ance of  tbe  amendments,  the  admission  of  the 
evidence,  the  refusal  to  continue  the  case^  or 
in  refusing  a  new  tilaL 

Judgment  affirmed. 
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02  Om.  App.  ini 
MORBOW  T.  STATE.  (No.  4,8tiV). 
(Oonrt  of  Appeals  of  Georgia.   Aug.  16,  1918.) 

(Svltabiu  by  the  Court,) 

1.  BAFK  (I  63*)— AS8AULl^-€!ON8ENT— Sum* 
OIKKDT  or  BVIOKSOB. 

Assominc  that  the  female  in  this  case  was 
mentally  capable  of  giving  an  intelligent  consent 
bvthe  act  of  sexual  intercourse,  tbe  offense  prov* 
ea  was  no  greater  than  an  attempt  to  commit 
fornication,  without  an  element  of  assault  with 
intent  to  rape. 

[Ed.  Note. — For  other  cases,  see  Rape.  Cent 
Dig.  K  71-74,  76 ;  Dee.  Dig.  {  63 

2.  Rape  (Si  12,  43*)— GAPAorrT  to  Coitbsnt— 

EtVIDRNCC 

Under  tbe  law  of  this  state,  seznal  inter- 
course with  an  infant  onder  10  years  of  age  is 
rape,  as  under  that  age  the  female  is  conclusive- 
ly presumed  to  be  incapable  of  giving  consent, 
and  tbe  man  is  conclusively  presumed  to  have 
used  force.  Between  tbe  ages  of  10  and  14  ■ 
years  tbe  law  raises  a  presumption  that  tbe  fe- 
male is  incapable  of  siTing  intelligent  assent  or 
dissent  to  the  sezuaT  act,  and  casts  upon  the 
man  the  burden  of  overcoming  this  presumption. 
After  the  age  of  14  years  the  legal  presumption 
arises  that  the  female  is  mentally  capable  of 
giving  consent,  and  the  burden  is  on  tbe  prose- 
cution, when  consent  is  shown,  to  overcome  this 
presumption.  After  the  age  of  14  years  the  ques- 
tion of  physical  development  is  relevant  only  for 
the  purpose  of  illustrating  the  question  of  men- 
tal ca^city.  Tbe  test  after  this  age  is  mental 
capacity  to  understand  the  sexual  act  and  to 
give  intelligent  assoit  to  its  commission. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  {{  11,  62,  «S ;  Dec.  Dig.li  12,  43.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6919-6025 ;  voL  8,  p.  7778.] 

3.  BaFK  (I  63*>-*A8SA17LT— CAFAOm  TO  CON- 
SENT—SOSTIOIK  NOT  ov  Evidence. 

On  the  trial  of  an  indictment  for  rape, 
where  tbe  female  was  over  14  years  of  age,  and 
the  evidence  showed  that  she  was  neither  "a 
lunatic,  idiot,  imbecile,  or  affected  by  inBanity." 
and  that  aitboueh  weak  in  mental  development 
she  was  nevertheless  mentally  capable  of  compre-  , 
bending  and  consenting  to  tbe  sexual  act,  and 
did  consent  to  the  act,  only  expressing  dissent  to 
its  consummation  when  she  saw  that  she  and  tbe 
accused  were  discovered  in  flagrante  delicto; 
that  she  neither  then  nor  subsequently  made  any 
complaint,  but  afterwards  on  tiie  same  day  saw 
the  accused,  and  agreed  to  m^t  him  on  the  next 
day  for  the  purpose  of  renewing  tbe  illicit  re- 
lations chat  had  been  interrupted — the  conviction 
of  the  accused  of  the  crime  of  assault  with  intent 
to  rape  was  unauthorized  by  the  evidence,  and 
therefore  was  contrary  to  law. 

rSd.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  H  71-74,  76;  Dec  Dig.  {  53.*] 

4.  Sexual  Intibooubse— InOAFAcrrr  to  Oor- 

SENT. 

There  was  ample  evidence  to  authorize  tbe 
jury  to  find  that  Lillie  Jones  was  mentally  inca- 
pable of  expressinx  any  intelligent  assent  or  dis- 
sent, or  of  exercising  any  judgment,  in  the  mat- 
ter of  the  saxual  intercourse  proposed  by  the  de* 
fendant  In  my  opinion  tbe  case  is  fully  con- 
trolled by  the  ruling  of  Qie  Supreme  Court  in 
Core  V.  State,  119  Ga.  418,  423.  46  S.  E.  671, 100 
Am.  St.  Rep.  182,  and  the  judgment  refiuiing  a 
new  trial  should  be  affirmed.  (Per  Russell,  J., 
dissenting.) 

Error  from   Superior   0>urt,  Haralson 
County;  Price  Edwards,  Judge. 
B.  R.  Morrow  was  convicted  of  assault 
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with  Intent  to  commit  npe,  and  biingB  &• 
nr.  Berened. 

Morrow  was  indicted  for  rape,  and  was 
convicted  of  the  offense  ot  assault  with  in- 
tent to  commit  rape.  He  made  s  motion  for 
a  new  trial  vpon  the  general  groonds  and  up- 
on nnmenras  special  asslgnmaits  of  wror. 
The  motion  btfng  orermled,  the  case  la  here 
for  review. 

The  evidence^  snbstantlaUr  stated,  is  «as 
follows:  The  accnaed  was  6S  years  of  age. 
The  female  alleged  to  have  been  assaulted 
was  is  her  fifteenth  year.  The  girl  gives  the 
Collowiug  account  of  the  occurrence :  "I  saw 
Ur.  B.  B.  Mormw,  the  defendant  in  this  case, 
along  about  January  11,  1918|  this  year.  He 
came  down  to  the  mill  that  wedc,  and  told 
me  to  be  sure  to  oome  to  town,  and  be  would 
give  me  a  present  I  worked  at  the  mill* 
He  told  me  to  come  to  town  Saturday  after- 
noon.  The  mlU  closes  down  on  Saturday 
sometimes  half  past  10  and  sometimes  11.  I 
went  to  town  that  afternoon  to  g^  some 
candy  and  stuff,  and  he  seen  me.  No  one 
was  with  me  v^en  I  went  to  town.  I  met 
up  with  Mr,  Morrow  after  I  got  to  town.  He 
told  me  to  come  down  Head  avenue;  be  had 
a  nice  present  for  me  down  there.  He  kept 
.on,  and  said  It  was  Just  a  little  pleoe;  said 
right  down  there,  ibe  last  house.  I  went 
down  Head  avenue;  Bfr.  Morrow  went 
ahead;  I  don't  know  how  far  ahead;  Just 
ft  little  piece;  I  don't  know  bow  many  feet 
When  we  got  down  there  to  the  old  bridge, 
be  went  on  up  in  the  woods,  and  I  started  to 
turn  around,  and  he  made  me  go  on.  He 
took  me  by  the  hand  and  made  me  go.  I 
dldnt  do  anything;  I  was  scared  of  him. 
He  didn't  do  anything,  only  hold  me  by  the 
hand  and  made  me  go.  He  didn't  do  any- 
thing until  we  got  down  there;  then  he  laid 
me  down.  He  started  to  stick  his  finger  up 
me.  I  don't  ,know  what  I  mean  by  'up  me,' 
right  there  [indicating].  Then  he  didn't  do 
anything  until  them  men  come  on  [the  three 
men  who  surprised  the  parties],  and  I  com- 
menced screaming  and  tried  to  get  away 
from  him.  I  was  lying  down.  He  made  me 
lie  down.  When  he  made  me  lie  down  I 
didn't  do  anything.  What  I  done  to  keep 
him  from  makii^  me  lie  down,  I  commenced 
pushing  him,  and  hollered  and  cried,  and 
told  him  I  wanted  loose.  Then  he  wouldn't 
let  me.  He  told  me  Just  to  stay  behind;  they 
wouldn't  see  me;  they  would  go  on.  Then 
he  didn't  do  anything,  only  bold  me;  I  got 
away  from  him.  He  was  lying  down  on  the 
ground.  He  was  on  his  face,  his  side.  I 
was  right  against  him,  under  him.  I  saw 
him  do  something  with  his  clothes.  He  com- 
menced unbuttoning  his  pants.  Then  he 
commenced  pulling  that  thing  out  He  didn't 
do  anything  with  it  I  got  away  from  him 
when  them  men  coma  He  never  stuck  any- 
thing else  in  me.  When  I  went  down  there 
I  didn't  know  what  he  wanted  to  do.  I 
thought  be  bad  a  present  down  thera  When 


I  got  up  I  went  up  to  Mr.  Wheeler's  uptown. 
I  then  went  into  the  drug  store  and  got 
some  ice  cream.  I  don't  know  what  Mr.  Mor- 
row tried  to  do  at  the  bridge." 

On  cross-examination  she  further  stated: 
"I  went  np  there  with  him  expecting  to  get 
a  present  I  don't  know  whether  I  resisted 
or  not  The  first  thing  when  I  got  up  there 
be  made  me  sit  down.  He  pulled  me  down. 
I  was  standing  up.  He  waa  sitting  on  the 
ground  when  he  pulled  me  down.  He  was 
holding  me  before  he  pulled  me  down,  was 
hold  of  me  all  the  time.  He  had  a  hold  on 
my  hand.  There  was  a  house  on  the  hill 
right  above  us.  Z  Just  sat  down  there  by 
him.  Then  the  oext  thing  I  saw  those  men 
were  coming.  When  I  saw  them  coming  he 
had  started  to  do  sometliing;  had  started  to 
do  that  other  thing;  had  started  to  put  his 
hand  under  my  dress.  I  don't  know  how  far 
away  those  men  were  when  I  first  saw 
them.  I  said:  There  are  those  men;  they 
are  following  me  from  town.'  Then  I  com- 
menced trying  to  get  up.  I  didn't  try  to  get 
up  before  that  I  had  already  lay  down;  he 
was  right  In  front  of  me;  he  was  trying  to 
hide  me.  Mr.  Morrow  told  me  they  wouldn't 
see  me.  Tb&i  I  got  loose  and  went  on.  I 
wait  a  little  piece  and  cut  across  through 
the  woods,  and  went  In  that  other  way;  went 
In  that  road.  I  didn't  go  back  the  same  way 
I  came.  Z  was  not  hurt  In  any  way.  My 
clothing  was  not  torn  In  any  way.  My  cloth- 
ing was  not  unbuttoned,  disarranged,  or  any- 
thing of  that  sort  I  don't  know  whether 
Mr.  Morrow  and  me  was  good  friends  or  not 
Z  lived  in  his  house.  After  this  took  place 
down  there  this  time,  Z  went  on  back  to 
town,  and  I  saw  him  again,  and  had  anoOier 
talk  with  him  there,  in  Hattie  Wheeler's 
presence.  I  agreed  to  meet  him  again  the 
next  day.  I  was  going  to  meet  bim  ovw 
there  about  Qie  bridge^  near  our  house,  tbe 
next  day,  dovm  below.  I  bad  met  him 
quently.  I  dldnt  teU  Hattie  anytblng  that 
had  taken  place.  1  went  on  home  that  eve- 
ning. I  never  told  my  folks  anything  about 
It  The  first  time  I  told  U  was  to  mama 
Sunday.  1  never  did  tell  It  until  Mr.  Pope, 
the  marshal,  vrent  down  to  our  houa&  When 
he  went  down  there  they  asked  me  to  tell 
it  before  be  told  It" 

Two  men  who  saw  the  accused  and  the 
girl  talking  together  in  town  testified  sub- 
stantially as  follows:  They  saw  the  girl  and 
the  accused  talking  together  In  town,  and 
thought  they  were  fixing  to  do  something, 
and  decided  to  watch  them  and  to  follow 
them.  Tbe  accused  went  on  down  Bead 
avenue  In  front  of  the  girl,  the  girl  foHow- 
Ing  on  behind;  and  when  they  got  to  the 
place  where  they  finally  stopped,  the  girl  was 
about  100  yards  behind  him.  The  witnesses 
were  about  40  yards  distant,  and  saw  that 
the  accused  was  lying  on  top  ot  the  girl  in 
the  attitude  of  having  sexual  intercourse. 
He  was  making  no  motion,  uid  neither  was 
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Bbe.  Neither  one  nid  anything.  "Tlie  girl 
lint  tflacoTered  oa,  and  abe  apparently  told 
tbe  aoensed  of  our  presenca  She  made  no 
outcry  or  anytiUng  of  that  kind,  and  we 
beard  no  cry  from  any  one.  On  seeing  tu 
tb9  slrl  got  HP  and  walked  oft  a»  anidt  as 
abe  got  vph  Ibn  tbe  accused  went  on  over 
the  bllL  Nothing  waa  aald  by  dther  (me  of 
them.  The  accused  did  not  have  hold  of  the 
girl  at  an  cm  018  way  down  fliere,  bat  went 
on  in  front  of  her.  He  did  not  bare  hold  of 
her  when  they  tnmed  Into  the  woods.  The 
girl  made  no  outcry,  nor  did  she  struggle  to 
get  away.  We  worn  where  we  eonld  get  a 
good  Tiew.  After  tbe  occurrence  that  aftei^ 
noon  we  saw  the  accused  and  the  girl  go 
off  to  ttiunselTes,  talking;  but  we  did  not 
bear  what  tbey  said.** 

In  addition  to  the  erldenoe  relating  to  tbtf 
actual  ooconenc^  tbe  state  claimed  that  t3ie 
girl  alleged  to  haTe  been  assaulted  was  men- 
tally Incapable  vC  eonsentlng  to  sexual  Inters 
course;  that  tbls  mental  incapacity  was 
known  to  tbe  accused,  and  for  these  reasons 
the  accused  was  prllty,  although  no  actual 
force  was  used  by  him  In  tbe  endesTor  to  ac- 
complish his  purpose,  and  no  resistance  was 
mada  by  tbs  fttnale.  On  tbe  subject  ot  Uie 
mental  capacity  of  the  girl,  the  following 
evidence,  in  subetance,  was  Introduced:  The 
girl's  mother  tertifled  that  she  was  In  her 
fifteenth  year;  Oiat  she  bad  been  to  sc^bool 
In  Carroll  county  about  flve  months;  that 
she  started  to  school  when  she  was  eight  or 
nine  years  old;  that  she  learned  to  read  by 
the  pictures  in  the  book;  that  die  was  not 
bright,  and  acted  aronnd  tbe  house  like  a 
child  eight  or  nine  years  old;  that  she  had 
never  bad  her  menstmal  periods;  that  she 
was  forgetful,  and  did  not  attend  to  her 
work  unless  ber  mother  got  behind  her  and 
made  her  do  it;  that  she  would  work  well 
when  called  on  to  do  so;  that  she  could 
write  her  name;  that  she  helped  the  childr»i 
in  Carrollton.  The  father  testified  that  the 
girl  was  forgetful,  had  learned  to  read  and 
write  by  heart,  had  difficulty  in  learning  to 
tell  the  time  of  day.  She  was  permitted  to 
collect  ber  wages  from  the  mill.  She  had 
worked  for  several  years  In  the  cotton  mill, 
and  the  mill  boss  testified  that  she  "did  not 
make  tbe.best  band  in  the  world,'"  waa  negli- 
gent with  her  work;  that  the  work  she  did 
was  spinning;  that  she  ran  four  sides;  that 
tbe  ordinary  hand  can  run  four  to  six  sides, 
some  run  two  or  three;  that  she  was  not 
bright,  and  was  forgetfuL  There  are  128 
threads  on  a  side.  There  is  1  thread  to  every 
spindle.  She  looked  titter  four  sides,  and 
there  were  at  least  100  spindles  on  a  side ; 
that  she  looked  after  400  spindles,  which 
would  be  800  strands  that  she  kept  constantly 
on  hot  mind;  that  she  got  66  cents  a  day, 
and  sometimes  she  ran  five  sides  and  got 
more;  that  her  work  was  never  rejected,  nor 
was  she  turned  off  for  failure  to  do.  the  work. 
A  doctor,  who  waa  introduced,  testified  that 
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be  had  made  no  examination  of  tbe  girl  to 
determine  as  to  her  physical  derelopmeat, 
but  that  he  had  talked  to  her  and  to  ber 
parents,  and  that  bis  opinion  was  that  abe 
waa  not  a  normal  child  of  tbat  age^  was  not 
able  to  grasp  ideas  like  oth»  people  <hi  vari- 
ous subjects;  that  she  could  iqnak  vowela 
bettw  than  consonants;  that  on  some  things 
she  waa  right  bright,  and  of  others  ahe  knew 
noUdng  at  all;  be  could  not  state  whether 
any  aexnal  passion  had  been  developed  in 
bar;  sometinies  girla  while  not  dereiiqped 
mentally  bad  developed  strong  sexual  pas- 
alons.  This  la,  in  substance,  all  the  evidence 
In  the  case. 

The  accused  in  taia  statemrat  to  the  Jury, 
denied  his  guilt,  saying  that  be  had  never  in 
his  life  bad  sexual  Intercourse  without  the 
consent  of  the  other  party;  tbat  when  be 
and  the  girl  left  tbe  town  Saturday  afternoon 
it  was  in  pursuance  of  a  mutual  understand- 
ing for  a  purpose  which  she  understood. as 
well  aa  he  did;  that  be  never  pulled  her 
down  or  used  any  fence  ndiateVer,  and  never 
consummated  the  act  of  sexual  intercourse 
with  her  fliat  evening;  that  he  had  lived  In 
tbe  bouse  with  the  girl  and  her  parents  for 
a  while,  and  thought  that  she  had  as  good 
sense  as  any  girl  that  he  ever  saw. 

W.  h.  Watterson,  of  Jonesboro,  B.  R.  Ar- 
nold, of  Atlanta,  and  Griffith  &  Matthews,  of 
Buchanan,  for  plaintiff  In  error.  J.  R, 
Hutcheson,  Sol.  Gen.,  of  DouglasvlIIe,  and 
U.  G.  Brock  and  M.  J.  Head,  both  of  Taf 
lapooaa,  for  tbe  State. 

HILI^  a  J.  (after  stating  the  facts  aa 
above.)  [11  1.  We  will  first  consider  the 
case  on  the  assumption  that  the  girl  all^;ed 
to  have  been  assaulted  was  of  sound  mem- 
ory and  discretion  In  a  legal  sense,  mentally 
capable  of  understanding  and  consenting  to 
the  sexual  act,  for  the  purpose  of  determin- 
ing if  the  facts  show  the  coomilssion  of  tbe 
crime  for  which  the  accused  was  convicted. 
Rape  is  defined  by  the  Penal  Code,  S  93.  as 
"the  carnal  knowledge  of  a  female  forcibly 
and  against  her  will."  This  definition  is 
taken  from  the  common  law,  and  is  substan- 
tially the  same  In  every  country  where  the 
act  Is  made  a  crime;  and  tmth  the  criminal 
act  itself  and  the  attempt  to  commit  the 
criminal  act  have  been  visited  from  the  eai^ 
liest  times  with  the  heaviest  penalties.  Tfi 
constitute  this  crime  two  things  must  con 
cur:  The  man  must  use  force  to  accomplish 
his  purpose,  and  the  act  must  be  without  tb* 
consent  and  against  tbe  will  of  the  female 
Thou^  the  man  may  use  forc^  If  eventual- 
ly the  woman  consent  there  Is  no  rape;  and, 
if  the  woman  does  not  actually  consent,  yet 
if  tbe  evidence  dlsdoaee  that  the  ai^  Is  not 
against  her  will,  there  la  no  rape.  In  what 
Is  here  said  we  are  confining  tbe  dlsciusion 
to  tbe  question  of  fOrce  which  la  Used  to 
overcome  tbe  woman,  leaving  out  of  consider- 
atlon  tlie  question  of  fraud  or  any  «Aer  im< 
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lawful  means,  sucb  as  threats,  putting  in 
fear,  or  Intimidation  of  an?  character,  con- 
fining ourselves  to  this  phase  of  the  ques- 
tion, we  hold  that  the  act,  to  constitute  rape, 
must  liave  been  done  by  force  and  against 
the  will  or  resistance  of  the  female.  Her  re- 
sistance must  not  be  a  mere  pretext,  the 
result  of  womanly  reluctance  to  consent  to 
the  intercourse,  but  the  resistance  must  be 
up  to  the  point  where  It  is  overpowered  by 
actual  force;  and  any  fact  tending  to  the 
inference  that  there  was  not  the  utmost  re- 
luctance and  the  utmost  resistance  should 
be  always  received  by  the  Jury  as  illustrating 
the  question  of  force.  If  a  female  be  appre- 
hensive of  the  purpose  of  a  man  to  have 
carnal  knowledge  of  her  person,  and,  re- 
maining conscious,  does  not  use  all  her  own 
powers  of  resistance  and  defense,  and  all 
her  powers  of  calling  others  to  her  aid,  and 
does  yield  before  being  overcome  by  greater 
force,  or  by  fear,  or  being  surrounded  by 
hostile  numbers,  a  jury  may  infer  that,  at 
some  time  in  the  course  of  the  act,  it  was 
not  against  her  will.  The  phrase  "the  ut- 
most resistance"  is  a  relative  one;  the  re- 
sistance may  be  more  violent  and  prolonged 
by  one  woman  than  another,  or  in  one  set  of 
attending  physical  circumstances  than  in 
another.  In  one  case  a  woman  may  be  sur- 
prised at  the  onset,  and  her  mouth  stopped 
so  that  she  cannot  cry  out,  or  her  arms  pin- 
ioned so  that  she  cannot  use  them,  or  her 
body  so  pressed  about  that  she  cannot  strug- 
gle. But  whatever  the  circumstances  may 
be,  there  must  be  the  greatest  effort  of  which 
she  is  capable  to  foil  the  pursuer  and  pre- 
serve the  sanctity  of  her  person.  This  is  the 
extent  of  her  ability.  Smith  r.  State,  77  Oa. 
705;  Vanderford  t.  State,  126  Ga.  758,  769, 
6S  8.  E.  1025. 

Bearing  these  general  principles  in  mind, 
let  us  apply  them  to  the  undisputed  facts, 
for  the  purpose  of  determining  If  the  crime 
of  rape  was  contemplated  or  attempted  by 
the  accused.  The  man  goes  to  where  the 
girl  is  at  work,  and  invites  her  to  come  to 
town  the  followlug  Saturday,  so  he  can  give 
her  a  present  She  accepts  the  Invitation, 
and  on  the  next  Saturday  we  find  her  In 
town,  talking  to  the  man,  under  such  circum- 
stances as  led  three  bystanders  to  observe 
their  conduct  and  susplect  their  purpose. 
This  fact  alone  Is  significant  of  a  mutual 
unlawful  design.  The  man  does  not  then 
give  her  the  present,  but  tells  her  be  will 
give  it  to  her  in  a  certain  place  out  of  the 
town,  and  asks  her  to  go  with  him  there. 
They  do  not  go  off  together.  If  their  pur- 
pose had  been  proper,  if  she  had  really 
thought  she  was  going  vrith  the  man  for  the 
purpose  of  getting  a  present  which  be  de- 
aired  to  give  her,  tiiey  would  have  gone  away 
tf^ther.  Instead  of  this  they  separate;  he 
goes  and  she  follows  some  distance  behind. 
Itila  separation  Is  strongly  Indicative  of 
cimscioiis  guilt  When  tbey  reached  the 
woods  near  to  the  point  of  destination,  tbe 


man  took  her  by  the  hand  and  made  her  go. 
'  She  does  not  state  that  she  refused  to  go, 
or  evinced  any  reluctance  In  going,  or  made 
any  resistance  to  his  efforts  to  make  her  gu, 
nor  does  she  suggest  that  be  used  any  force 
when  taking  her  by  tbe  hand  in  compelling 
her  to  go  with  bim.  On  the  contrary,  she 
declares  that  she  "did  not  do  anything,"  but 
that  she  was  "scared  of  him."  He  did  noth- 
ing to  arouse  her  fears  or  to  enforce  her 
obedience.  There  were  three  men  following 
her,  and  a  house  stood  close  by,  yet  she  made 
no  resistance  and  uttered  no  cry  for  help. 
She  further,  states  tliat  when  they  got  dowu 
by  tbe  "old  bridge"  "be  laid  me  down,"  and 
then  took  a  most  indecent  liberty  with  her 
person.  Certainly  she  was  then  apprised  of 
tbe  fact  that  his  purpose  was  not  to  make 
her  a  present,  but  that  his  intention  was  to 
commit  some  offense  against  her  person. 
Nevertheless,  she  made  no  outcry  or  resist- 
ance to  this  Indecent  act  of  pbyBical  contact 
with  her  person.  Her  language  shows  that 
she  fully  understood  what  the  act  meant, 
yet  her  maidenly  modesty  made  no  protest, 
and  sfae  silently  and  unresistingly  permitted 
other  suf^estlve  advances  towards  tbe  con- 
summation of  a  mutual  intent  While  she 
was  lying  down,  according  to  her  statement, 
he  unbuttoned  his  pants  and  eominenced 
puUIng  out  his  private,  and  lay  down  upon 
her  i>erson,  but  before  tbe  act  was  consum- 
mated Bbe  discovered  tlie  near  presence  of 
the  three  men.  Sbe  says  (and  It  la  very  sig- 
nificant) Uiat  Just  at  this  particular  stage  of 
the  proceedings,  obsnvlng  tbe  presence  of 
the  three  men,  she  called  the  attenUon  of  the 
accused  to  than,  declaring  tbat  tbey  bad  fol- 
lowed lier  '*trom  town." 

Was  not  the  tact  that  she  snqwcted  tbat 
these  men  were  following  her  most  signifi- 
cant of  conscious  guilt?  Vfh&i  sbe  saw  tbem 
watching,  then,  and  not  until  then,  according 
to  her  testimony,  did  sbe  cry  out  and  m- 
deavor  to  get  away.  But  sbe  did  not  cry 
out  when  she  got  loose,  but  ran  away  from 
those  who  would  have  responded  to  a  call  for 
assistance.  She  makes  It  very  clear  tbat  the 
presence  of  the  three  men  Interrupted  fur- 
ther proceedings  between  her  and  the  accus- 
ed, and  testifies  that  the  accused  endeavor- 
ed to  shield  her  from  discovery,  and  attempt- 
ed to  quiet  her  fears  of  discovery,  telling  her 
that  they  had  not  been  seen.  Is  it  not  per- 
fectly clear  that  her  perturbation  of  mind 
was  caused  by  the  presence  of  the  three  men, 
and  not  by  any  conduct  on  the  part  of  tbe 
accused?  Can  there  be  any  rational  doubt 
that  It  was  the  presence  of  the  three  men 
that  prevented  the  consummation  of  the  act 
of  sexual  intercourse,  and  not  any  resistance 
on  tbe  part  of  tbe  girl?  If  she  had  doubted 
the  purpose  of  the  accused  up  to  the  time 
when  they  reached  the  place  down  by  tbe 
"old  bridge,"  she  then  became  perfectly 
aware  of  it  If  sbe  had  been  a  virtuous  girl, 
ber  virtue  would  then  b&ire  taken  Alarm. 
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She  would  have  resisted  to  the  extent  of  bev 
{Ayslcal  power;  slie  woald  bare  oiade  on 
onte^;  sbe  would  taave  called  upon  the 
three  mm  who  were  watching  for  assistance ; 
she  wonld  bare  gone  to  them  for  assistance^ 
and  not  have  gone  rai^dly  away  In  an  oppo- 
site direction,  so  as  to  avoid  recognition. 
She  thea  goes  back  to  tbe  town,  joins  a  girl 
ftiend,  maicee  no  statement  to  the  girl  friend 
of  tbe  conduct  of  the  accused,  and  In  a  short 
ttme  thereafter  she  Is  seen  again  talking  with 
tbe  accused,  and  promisee  to  meet  him  again, 
"over  there  about  the  bridge."  Wonld  sbe 
have  made  tbe  promise,  would  sbe  have  acted 
In  this  way,  If  she  bad  beea  a  virtuous  wo- 
man, outraged  by  the  conduct  of  this  man? 
Can  there  be  any  other  rational  interpreta- 
tion placed  upon  her  conduct  in  tbe  light  of 
all  these  facts  but  than  this  case  was  not 
one  of  assault  with  intent  to  rape,  but  a  mu- 
tual attempt  at  fornication,  the  woman  un- 
derstanding and  consenting  to  the  act,  and 
its  mutually  desired  consummation  only  be- 
ing prevented  by  the  untimely  appearance 
of  the  three  spying  persona.  Is  It  not  an  ab- 
surdity to  say,  under  these  fticts,  that  this 
girl  was  decoyed  to  ttSa  lonely  place  by  the 
promise  of  a  present,  and  there  assaulted  by 
the  accused,  with  felonious  Intent? 

We  are  not  unmindful  of  the  fact  that  she 
testifled  that  she  did  make  an  outcry  and 
did  endeavor  to  get  away  from  the  accused, 
but  these  statements,  as  we  have  endeavored 
to  show,  are  so  at  variance  with  all  tbe  facts 
of  the  case  that  they  cannot  be  accepted  as 
the  truth  of  the  transaction,  but  must  be 
rejected  as  a  mere  pretense  and  excuse  by 
the  girl  when  she  had  become  aware  of  the 
fact  that  her  conduct  with  the  accused  had 
become  known.  She  did  not  even  make  com- 
plaint, to  her  mother  or  father  wben  she  went 
home  Her  complaint  followed  the  knowl- 
edge that  tbe  conduct  of  the  accused  and 
berself  had  been  discovered.  But  why  should 
she  have  made  complaint  when  she  bad 
agreed  to  give  her  aged  assailant  another 
opportunity  of  assaulting  her?  Further,  her 
statement  that  sbe  made  an  outcry,  and  en- 
doivored  to  get  away  from  ber  lustful  as- 
sailant, cannot  be  believed  for  another  rea- 
son. The  three  men  stood  within  40  yards  of 
the  couple.  Two  of  them,  testifying  for  the 
Btate^  said  that  the  woman  made  no  effort 
of  resistance ;  that  she  made  no  outcry  what- 
ever. It  she  had  made  any  outcry,  and  bad 
made  tbe  resistance  that  she  said  she  did,  Is 
It  conceivable  that  these  three  men  would 
have  stood  there  sUoitly  by  and  made  no 
^Eort  to  rescue  her  from  the  clutdiee  of  her 
Bsnilant?  Would  th^y  not  bare  ruAed  to 
ber  aairiBtance  it  they  had  seen  the  slightest 
evidence  of  any  felonious  assault  upon  her 
person?  They  r^rded  the  act,  as  all  the 
faeti  duocnuibrate,  as  b^ng  slmplir  the  act  of 
a  man  and  a  giil  ii^ulglng  In  unlawful  sex- 
ual Intwoontse,  or  attempting  to  do  so. 

It  mi^  te  eaid  that  thia  queetlMi  wfta  for 


Uie  faiy.  Indeed,  It  was  so  said  1^  learned 
counsel  for  the  state,  and  so  it  was;  but 
this  court  cannot  assume^  under  ttie  fiftcts  of 
this  case,  that  the  jnry,  b^evlng  the  girl  to 
be  of  sound  mind  and  fully  capable  of  giving 
consont;  made  such  reslatance  as  indicated 
that  the  act  intended  or  attempted  by  tbe  ac- 
cosed  was  agalmt  ber  wllL  The  jury  must 
have  based  thrir  verdict  In  this  case  upon 
the  theory  that  the  girl  was  non  compos 
mentis,  and  that  the  accused  knew  of  this 
fact  and  took  advantage  of  it,  and  that  It 
was  only  necessary  to  prove  that  be  attempt- 
ed to  have  carnal  knowledge  of  her  person ; 
that  she  did  not  resist  because  she  did  not 
understand  tbe  nature  and  character  of  the 
act  attenyited,  and  that  if  she  gave  any  con- 
sent It  was  due  to  her  nuntal  Incapadty  to 
understand  the  act,  and  that  the  attempt  to 
have  intercourse  with  a  woman  of  her  men- 
tal Incapad^,  even  though  no  redstance 
was  offered,  was  equivalent  to  the  use  of 
force. 

[2, 3]  2,  8.  It  la  well  settled  that  the  act 
of  sexual  intercourse  with  a  woman  who  is 
so  destitute  of  mind  as  to  be  Incapable  of 
giving  consent  is  rap^  tiumgh  atae  does  not 
resist  A  learned  writer  on  this  subject  lays 
down  the  fbllowlng  as  a  test  of  mental  ca- 
padty  In  such  cases:  "The  test  of  mental 
capacity  under  tUs  rule  is  whether  she  was 
capable  or  incapable  of  giving  consent,  or  of 
exercising  any  Judgment  In  the  "matter." 
Clevenger  on  Medical  Jurisprudence  of  In- 
sanity, VOL  1,  202,  and  citations.  The  learn- 
ed author,  in  a  further  discussion,  uses  tbe 
following  language:  "And  very  siUght  proof 
of  force  is  necessary  when  the  woman  lacks 
tbe  intelligence  to  comprehend  the  nature 
and  consequences  of  the  act,  and  to  distin- 
guish morally  and  legally  between  right  and 
wrong ;  and.  wben  the  man  does  not  suppose 
that  be  has  ber  consoit,  the  force  required 
and  whldi  is  Involved  in  the  carnal  act  Is 
auffldent  But  where  the  will  la  active, 
though  perverted,  the  act  Is  not  rape,  when 
all  Idea  of  force  or  unwillingness  is  dis- 
tinctly disproved.  And  the  mere  fact  that  a 
woman  is  weak-minded  doee  not  disable  or 
debar  ber  from  giving  consent  to  the  act, 
and  intercourse  with  her  when  she  was  ca- 
pable of  exerdsing  her  will  suffidently  to  con- 
trol her  personal  actions  is  not  rape;  and. 
If  there  Is  reasonable  doubt  whether  force 
was  used,  tbe  jury  should  acquit,  though  the 
woman  was  of  weak  mind.  •  *  •  The 
burden  of  proof  of  insanity  at  tbe  time  of 
tbe  act,  and  that  tlw  carnal  knowledge  was 
obtained  by  fbroe  and  without  consent,  rests 
with  tbe  prosecution.  There  must  be  some 
evidence  that  she  was  incapable  from  im- 
bedllty  of  expressing  assrait  or  dlssrait,  and 
wben  consent  is  given  from  mere  animal  pas- 
sion or  instinct,  it  is  not  rape,  and  a  convic- 
tion cannot  be  suBtained,  in  the  absence  of 
evidence  as  to  her  general  character  tor 
cbastit?  and  decency,  or  anything  else,  to 

raise  a  presumption  that  sbe  did  nqTConsent^ 
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EMOenos  of  the  connection  and  tbe  Imbe- 
cility alone  1>  InsnflBciait**  The  Snprone 
Oamt,  In  ttu  oaae  of  Gore  t.  State,  119  Ga. 
418,  46  S.  B.  en,  100  Am.  St  Bep.  182,  quotes 
with  approval  this  antluHlly  and  declares 
ttiat  the  test  of  mental  capacity  la  as  fol- 
lows: "A  man  who  has  sexnal  Intercourse 
with  an  Imbecile  fonal^  who  is  mentally  in- 
capable of  upresstng  any  tntelHgent  assent 
or  dtssent,  or  of  exerdstng  any  judgmoit  in 
the  matter,  is  guilty  of  rape,  though  no  more 
force  be  used  ttian  Is  necessary  to  accom- 
plish the  carnal  ad;  and  though  the  woman 
offer  no  restBtance."  It  has  been  de<dded  by 
courts  both  In  Utls  country  and  in  England 
that  in  females  of  diseased  mentality,  not 
reacbii^  complete  idiocy,  if  consent  is  given 
and  no  force  employed,  the  crime  la  not 
rape,  bnt  wh^  a  state  of  Idiocy  from  de- 
mentia or  imbecility  places  the  woman  at 
the  mercy  of  the  ravtsher,  carnal  intercourse 
is  regarded  as  rape.  See  cases  died  in 
Wtthaus  &  Becker's  Medical  Jurisprudence, 
ForoiBtc  Medidne  and  Toxicology,  voL  2,  p. 
006.  The  Jury  should  take  into  considera- 
tion the  mental  conation  of  the  woman — 
whether  this  mwtal  conditl<m  amounts  to 
complete  idiocy,  or  Imbecility,  or  was  short 
of  this  complete  oondltloii— in  deterndnng  the 
question  of  the  guilt  of  the  accused. 

Applying  the  test  here  laid  down  by  the 
Supreme  Court  to  the  evidence  relating  to 
the  meittal  capacity  of  the  woman  in  this 
case,  does  it  show  that  she  was  mentally  In- 
capable of  giving  consent  to  the  act  of  sexual 
intercourse?  Before  making  the  concrete  ap- 
plication of  this  test  to  the  facts  of  the  case, 
we  will  briefly  discuss  the  age  of  consent  un- 
der the  laws  of  this  8tat&  Tbe  P^ial  Code 
(1010)  I  84,  provides  that  an  infant  under  10 
years  of  age  cannot  be  found  guilty  of  any 
crime;  and  as  the  act  of  sexual  intercourse 
Implies  tbe  commission  of  a  criminal  act,  an 
infant  under  10  years  of  age  could  not  be 
guilty  of  this  offense.  In  passing,  the  writer 
takes  occasion  to  say  that  in  his  oidnlon 
this  age  of  consent  is  so  low  as  to  be  an  im- 
I>eachment  of  the  humanity  and  civilization 
of  this  state.  It  is  a  remarkable  fact  that 
while  in  the  southern  states  a  crime  against 
the  sanctity  of  the  female  person  Is  more  se- 
verely punished  than  in  any  other  section  of 
this  Union,  yet  the  age  of  consent  in  most  of 
the  Southern  states  Is  much  lower  than  in 
the  ottier  states  of  the  country,  except  in  the 
state  of  Delaware^  where  tbe  astounding  and 
shocking  age  of  ccmseut  Is  seven  years;  al< 
thou^  In  that  state  the  age  at  irtdch  a  fe- 
male  can  be  seduced  is  that  of  16  yeara.  In 
Georgia,  between  the  ages  of  10  and  14  yean 
th»e  Is  a  1^^  presumptimi  of  IncapacU?  to 
commit  a  crime;  and  fba  burden  la  ujjHm  the 
state,  between  these  ages,  to  overcome  by 
dear,  proof  this  iKresnmptton.  Penal  Oode 
(1910)  I  Sa  Under  the  statutes  of  this  state 
an  infftnt  under  10  years  cannot  consent  to 
sexual  intercourse,  and  the  &ct  that  such  Is 
her  age  is  oonduaive  that  the  act  is  done « 


forcibly  and  against  her  wUL  St^hen  v. 
State,  11  Ga.  226;  QoOu.  T.  State,  56  Ga. 
86.  Where  the  infant  is  between  the  agea  of 
10  and  14  the  legal  iffesumptton  Is  that  she 
cannot  consent  to  sexual  intercourse,  and  be- 
tween these  ages,  in  determining  her  capabil- 
ity to  consent  to  carnal  knowledge  of  bar 
person,  the  jury  may  considv  her  physical 
and  mental  development.  Jones  t.  Stats,  106 
Ga.  365,  34  S.  E.  174.  Aftar  a  female  ar- 
rives at  the  age  of  14,  so  tar  as  the  law  is 
concerned  on  the  qneertlon  of  mental  capac- 
ity, she  is  a  normal  woman.  In  full  posses- 
sion of  her  mental  and  phyilcal  powers.  In 
other  words,  after  that  time  the  question  of 
age  cnta  no  figure  whatever  in  determining 
the  question  of  consent,  for  even  after  that 
ag^  if  the  woman  Is  mentally  incapiU)le  of 
expressing  any  intelligent  assent  or  dtasent, 
or  of  exercising  any  Judgment  in  the  matter, 
sexual  intercourse  with  ber  is  rape,  although 
It  may  be  accomplished  wlfliout  tlie  use  of 
any  force  exc^  that  wbidt  la  necesnry  to 
accomplish  the  carnal  ^ct,  and  although  tiho 
woman  may  Interpose  no  resistance.  If  a  wo- 
nutn  consoite  to  sexual  intercourse  after  she 
reaches  the  age  of  14  years,  and  the  man  Is 
charged  with  the  offense  of  rape,  the  burden 
Is  upon  tiie  state,  in  the  abfience  at  any  fraud 
or  other  unlawful  means  to  procure  the  con- 
sent of  the  female  to  the  act,  to  prove  the 
woman's  mental  incapacity.  L^lly  she  is 
presumed  to  be  capable  ot  giving  consent 
after  she  reaches  that  ag&  It  is  not  thai  a 
question  of  i^iydcal  Incapadty  or  lack  of 
sexual  desire  on  the  part  of  the  woman,  bnt 
the  sole  question  Is  one  of  mental  incapacity, 
and  this  mental  Incapadty  must  reach  tbe 
point  where  the  woman  is  Incapable  of  ex- 
pressing any  Intelligoit  assent  or  dlsKut  to 
the  sexual  Intercourse. 

Let  ua  now  briefly  make  an  application  of 
the  evidence  to  tbe  rule  of  law  above  indicat- 
ed, and  see  if,  under  the  test  there  laid  down, 
tbe  girl  in  tbis  case  was  mentally  Incapable 
of  expressing  Intelligent  assent  or  dissent  to 
the  act  of  sexual  Intercourse.  In  the  first 
part  of  this  opinion,  assuming  that  die  was 
mentally  capable,  we  have  endeavored  to 
show  that  the  only  rational  conclusion  is  that 
she  did  consent  to  the  act  of  sexual  inter- 
course, which  was  only  prevented  by  the 
proximity  of  the  three  men  and  her  discov- 
ery of  thdr  presence.  If  we  take  her  own 
testimony  as  ttie  truth  of  the  tramactlou, 
while  It  falls  fbr  short  of  showing  such  re- 
sistance to  the  act  of  sexnal  intercourse  as 
would  make  a  case  of  rape,  or  of  attempt  to 
rape,  yet  it  does  show  that  she  fully  realized 
the  character  of  the  act  contemplated.  Was 
it  an  intelligent  assent?  In  other  words,  was 
she  consdous  mentally  of  the  diameter  of 
the  act  contemplated?  Did  she  realize  that 
it  was  wrong?  Tbe  res  gestse  throw  a  fiood 
of  li^t  on  this  question,  and  In  this  light  no 
doubt  can  be  entertained  that  she  was  fully 
consdous  of  what  the  accused  intended  to 
t  do,  and  as  fully  consdous  ^'(^^^i^j^'f^  ^' 
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Uw  act  In  tte  langiuc*  of  tlw  Sqprane 
Gonrt  In  the  case  ot  Owe  r.  8tate»  mpra,  the 
sole  amBtton  to  be  determlnea  U  wbeUier  tbe 
facts  of  the  present  can  bring  It  within  the 
rule  which  declares  the  act  to  be  rape 
"where  the  woman  la  ao  Idiotic  as  to  be  In- 
capable of  npreealng  any  jodgmoit  in  the 
matter,"  or  ^ethor  Uie  girl  btion«8  to  '*tbat 
daaa  of  onfortonate  females  who,  while 
weak-minded,  jtt,  poaeeaB  enffldent  mental 
capacity  to  comprehend  the  nature  and  con- 
aequencea  of  the  act,  and  are  able  to  bring 
to  bear  that  judgment  which  a  man  with 
that  knowledge  would  exerdse."  Aa  before 
stated,  the  mere  fact  that  a  woman  ia  weak- 
minded  does  not  disable  or  debar  her  from 
gXvlBg  consent  to  the  senal  act  There  most 
be  some  evidence  that  she  was  incapable, 
frcHn  Imbecility,  of  ezpreBelng  intdligent  as- 
sent or  dissent 

In  onr  opinliHi  tiw  eridence  on  this  sub- 
ject, constmlng  it  most  strongly  in  support 
ot  the  rerdict,  fiills  ta.t  short  of  proving  tbe 
^xi  In  this  case  was  an  idiot,  or  an  imbecile, 
car  was  inflicted  with  lnBanit7'  Indeed  It  Is 
not  insisted  that  she  is  idiotic,  or  that  she 
is  an  Imbecile,  or  that  she  is  insane.  The 
ntmoet  eztoit  to  which  the  eridoice  goes  is 
that  she  was  not  a  girl  of  strong  mind,  or 
of  normal  intelligence.  Tbe  evidence  shows 
that  she  onfortunately  bad  had  little  op- 
portunity of  developing  her  mind.  She  be 
longed  to  that  nnfbrtnnate  class  of  diil- 
dren  whose  parents,  either  from  a  lack  of 
means,  or  from  cupidlt7.  or  from  Incapabil- 
ity of  apprcfdadng  its  Importance,  refuse  to 
give  their  offspring  the  opportonity  of  de- 
veloping the  intellect  The  evidoice  of  her 
parents  ia  that  her  educational  opportunities 
had  been  exceedingly  limited ;  ttiat  she  had 
been  to  school  only  a  short  time.  Neverthe- 
less, she  was  able  to  read,  to  memotize  what 
she  bad  read,  and  to  write  her  name.  Her 
mother  states  that  she  acted  like  a  child  of 
tight  or  nine  years  of  age,  and  that  her  men- 
stmal  period  had  never  come.  We  attach 
lliUe  importance  to  the  evidence  that  she 
had  not  physically  developed.  We  do  not 
not  think  that  the  fact  of  phydcal  develop- 
ment after  14  years  of  age  is  to  be  consid- 
ered, except  as  it  may  illustrate  mental  de- 
velopment The  opinion  that  she  acted  Uke 
a  child  of  el^t  or  nine  years  of  age  has  no 
probative  value  The  work  she  did  furnishes 
the  most  practical  and  satisfactory  proof  of 
capacity.  The  evidence  shows  that  this  girl 
had  been,  working  for  three  years  in  a  cot- 
ton foctory;  that  she  had  been  earning  06 
cento  a  day,  sometimes  mora  The  child  was 
supporting  her  father's  family  by  her  labor, 
the  boss  of  the  mill  testified  that  while  not 
a  bright  hand,  yet  she  did  her  work  In  a 
satisfactory  manner.  This  witness  further 
stated  that  her  work  at  the  cotton  mill  was 
qdnnlng:  that  she  ran  four  sides;  that  the 
ordinary  hand  ran  from  four  to  six  sides ; 
some  only  ran  two  or  three ;  that  he  had  not 
observed  her  ways  and  conduct  at  the  mill, 


to  amount  to  anything;  that  at  first  it  seun- 
ed  she  was  not  bright,  and  was  forgetful. 
It  is  true  Qiat  this  witaiera  said  also  that  she 
vnm  not  attentive  and  neglected  her  work, 
and  that  die  aesned  to  be  not  "real  bright" 
tiiat  ehe  neglected  her  work,  but  the  work 
whidi  she  did  in  the  mUI  sPeaks  most  strong- 
ly of  her  mental  capacity,  and  has  far  more 
value  than  mere  opinion.  As  before  stated, 
the  evidence  shows  that  she  ran  .four  sides, 
128  threads  cm  a  dde^  1  thread  to  every  es^- 
die.  Two  ropes  come  down  through  the 
spools,  called  bobbins,  and  they  are  spun  to- 
gether; two  strands  of  rope  are  put  to-  . 
gather  and  epun  Into  one  thread  and  put  on 
the  bobt^  underneath.  She  looked  after 
four  sides,  with  at  least  100  spindles  on  a 
side,  400  spindles,  which  would  be  800  strands 
of  this  roping  to  be  kept  In  mind.  This  work 
kept  her  oonstontly  engaged.  She  could  not 
have  done  the  woric  sattsfoctortly  tmless  she 
bad  the  power  of  close  attention,  and  close 
attention  is  one  of  the  best  tests  of  mental 
capacity.  This  witness  farther  testified  that 
she  not  on^  did  Oiia  work  for  which  she 
was  paid  66  cents  a  day,  but  that  some  times 
she  ran  five  sides,  and'  that  hn  woriE  was 
never  rejected,  nor  was  she  tamed  off  for 
failure  to  do  the  work;  toat  the  majority 
of  hands  run  from  fonr  to  seven  sides. 

Testing  this  girl's  mental  capacity  by  her 
work,  we  find  that  she  did  the  work  with  the 
same  skill  and  ability  as  was  done  by  a 
majority  of  those  edmllafly  engaged.  Sum- 
ming up  the  evidence  aa  to  this  point,  ^ 
utmost  tiiat  can  be  said  as  to  the  mental  in-  ' 
capacity  of  the  s^rl  i»  that  she  was  weak- 
minded  or  dull,  but  it  cannot  t>e  said  that, 
she  was  insane  or  non  compos  mentis.  No 
material  Instance  is  glv^  In  the  evld^ce  of 
any  nhlbition  of  mental  deficiency,  but  the 
testimony  shows  that  she  performed  the  diffi- 
cult tasks  assigned  to  her  at  the  mill — tosks 
that  required  both  responsibility  and  men- 
tality— in  the  same  manner  as  others  per- 
formed them,  and  that  she  was  paid  for  her 
work  snbstontlal  wages.  Her  mental  devel- 
opment was  prevented  by  the  poverty  of  her 
parents  and  by  the  lowliness  of  her  condition. 
She  was  placed  at  manual  labor  when  she 
should  have  been  given  an  opportunity  for 
mental  development  Under  the  facts  la  this 
case  this  ^1  is  v&y  far  from  the  standard 
laid  down  by  our  Supreme  Court  In  the  case 
of  Gore  v.  State,  supra,  as  being  "so  idiotic 
as  to  be  incapable  of  expressing  an  intelli- 
gent assent  or  dissent,  or  exercising  any 
Judgment  In  the  matter."  Without  discuss- 
ing this  phase  of  the  case  further,  we  con- 
clude that  while  the  accused  was  guilty  of  a 
most  shameful  act,  he  was  not  guilty  of  the 
crime  of  assault  with  intent  to  commit  rape. 
We  are  satisfied  that  the  shameful  character 
of  the  act,  considering  the  great  disparity 
between  the  accused  and  the  girl  in  age 
and  experience  aroused  In  tbe  minds  of 
tbe  Jurors  a  natural  and  altogether  lauda- 
ble sense  of  IndlgnaUon,  ^^w^^^  jPr^v^^fo 
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calm  consideEatloii  of  Qie  erldence  In  tbe 
light  of  the  well-settled  principles  of  law 
annoaiiced  In  this  opinion. 

There  are  nnmenms  assignments  of  error 
aa  to  excerpts  from  the  charge  of  the  court. 
While  tbe  InstmctlonB  as  to  mental  capacity 
of  the  girl  were  not  folly  authorlKed  by  tbe 
erldence,  In  that  they  presented  to  the  jury 
tbe  lasne  of  the  girl's  imheellily,  Idiocy,  or 
Insanity,  without  any  evidence  to  authorize 
such  presentation,  yet  the  charge  as  a  whole 
Is  a  very  able  presentation  of  the  Issues  in 
the  case ;  but,  in  tbe  view  that  we  entertabi 
of  tbe  erlcleiice,  as  fully  discussed  In  tbe  opin- 
ion, we  bare  concluded  tbat  tbe  verdict  Is 
contrary  to  law,  because  wholly  unauthorized 
by  the  evidence;  and,  tberefore,  whether 
there  were  any  errors  in  tbe  charge  need  not 
be  decided. 

Judgment  reversed. 

RUSSELL,  J.  (dissenting).  [4]  Times 
without  number  this  court  has  held  tbat  it  Is 
without  Jurisdiction  to  set  aside  a  verdict 
approved  by  tbe  trial  Judge,  It  there  was 
some  evidence  in  support  of  tbe  verdict,  and 
if  no  material  error  of  law  was  committed. 
Adhering  to  this  well-settled  rule,  I  cannot 
consent  to  reverse  tbe  Judgment  of  the  trial 
Judge  In  refusing  a  new  trial  upon  the  record 
now  before  us.  In  my  opinion  there  was 
ample  evidence  to  authorize  tbe  Jury  to  find 
that  the  injured  female  was  an  imbecile,  in- 
capable of  exercising  any  will  in  regard  to 
the  attempted  Intercourse.  If  she  was  men- 
tally incapable  of  consent  to  sexual  Inter- 
course, such  intercourse  with  ber  would  have 
been  rape,  and  an  attempt  to  have  Inter- 
course would  be  assault  with  Intent  to  rape. 
According  to  the  evidence  whlcb  tbe  Jury  bad 
before  It,  this  girl,  a  little  more  than  14 
years  of  age,  had  never  tried  to  count  60; 
her  father  bad  tried  to  each  her  to  tell  tbe 
time  of  tbe  day  upon  a  clock,  but  she  had 
never  been  able  to  acquire  even  this  abnple 
attalnmmt  A  physbdan,  teaOtjing  aa  an 
expert,  said  she  was  no  more  developed  than 
a  child  of  dght  years  of  age.  The  fttha  and 
mother  of  tbe  child  both  testified  to  dreum- 
■tances  which,  In  my  opinion,  fully  authorized 
the  Jury  to  ccmclude  that  she  was  ui  imbedle 
Who  better  than  they  Qt  they  are  credible 
witnesses)  could  state  the  fiicts?  It  is  true, 
In  stating  the  conclusion  ther  readied  from 
the  circumstances  which  they  detailed,  they 
used  no  stronger  expression  tiian  "weak- 
minded,"  hut  tbe  use  of  this  expression  is 
illustrated  both  by  the  usual  slgidflcance  of 
that  word  In  common  parlance,  as  well  as 
by  that  feeling  of  commiseraHon  Inspired  by 
parental  tenderness  and  a  natural  disinclina- 
tion to  disclose  tbe  affliction  of  their  off- 
spring. I  think  the  Jury  were  fully  author- 
ized to  find  that  this  child,  who  bad  been 
sent  to  school  three  separate  times,  covering 
in  all  a  period  of  more  than  18  months,  and 
yet  had  not  been  able  to  learn  all  of  her 


letters;  this  child  who  could  not  tell  the  time 
upon  a  clock,  althou^  her  brothers,  much 
younger  than  herseb^  could  do  so;  this  child 
who  read  ber  books  upside  down,  and  whom 
ber  parents  (diasanded  by  affection  from  us- 
ing a  harsher  term)  docribed  as  "weak-mind- 
ed"— was,  in  fact  and  In  law,  an  Imbecile. 
Above  all  this,  the  Jury  saw  the  girl  as  a 
witness ;  they  beard  her  answers  to  tbe  ques- 
tions upon  direct  and  cross  ecamlnation. 
Tbe  Jury  bad  tbe  oi^rtnnity  of  looking  Into 
the  fftce,  the  eyes,  and  tbe  very  soul  of  the 
person  whose  imbedllty  is  at  issue  In  this 
case,  while  we  can  only  view  it  In  the  cold 
tines  of  tbe  transcript  of  the  record. 

The  defendant  bad  boarded  in  the  bouse  of 
this  child's  tatbor.  No  man  knew  better  Oulq 
he  her  weakness.  He  inveigled  her  Into  the 
disgraceful  position  in  which  she  was  seen 
by  the  three  young  men  (if  it  be  assumed 
that  she  assented,  or  attempted  to  assent,  to 
illicit  intercourse)  by  the  promise  of  giving 
ber  a  nice  present  This  la  one  version  of 
the  case.  But  what  rule  of  law  is  there  un- 
der which  it  can  be  held  that  the  Jury  did 
not  have  tbe  right  to  believe  the  testimony 
of  the  girl  upon  this  point,  and  find  tbat 
she  was  induced  by  the  promise  of  a  present 
to  go  into  the  woods  with  the  defendant,  but 
that  when  tiie  crudal  moment  arrived  when 
tbe  chastity  of  ber  person  was  to  be  violat- 
ed, she  resisted  to  tbe  extent  of  her  limited 
ability.  There  Is  a  period  of  at  least  five  min- 
utes whldi  is  covered  only  by  the  testimony  of 
the  alleged  Injured  female  and  the  statement 
of  tbe  defeidant  Why  should  not  the  jury 
have  believed  her  version  of  what  happened 
during  this  five  minutes  in  preference  to  the 
defendantr-a  man  of  years  and  experience, 
whose  own  admission  places  blm  In  the  dis- 
graceful pojdtion  of  trifling  with  a  child,  at 
best  weak  and  unfortunate,  and  a  member 
of  a  f&mily  In  whose  home  he  bad  been  domi- 
dled.  HowevOT,  without  regard  to  conflicting 
testimony  as  to  the  details  of  the  oFTeuse 
charged  in  the  Indictment,  I  rest  my  dissent 
upon  the  proposition  that  the  testimony 
shows  that  the  girl  alleged  to  have  been  as- 
saulted is  in  law  incapable  of  consenting  to 
s^nal  Intercourse.  It  Is  uncontradicted  (un- 
less her  appearance  before  tbe  Jury  contra- 
dicted It)  tbat  this  girl  is  no  better  developed, 
mentally  or  physically,  than  a  child  of  eight 
years.  It  is  well  said  In  the  opinion  of  tbe 
majority  that  the  age  of  consent  in  this  state 
Is  BO  low  as  to  be  an  Impeachment  of  our 
dvllization.  Unquestionably  the  age  of  con- 
sent in  this  state  should  be  raised.  But  what 
practical  protection  would  be  afforded  by 
raising  the  age  of  consent  if  the  law  did  not, 
in  its  humanity,  protect  those  who,  regardless 
of  their  age,  are,  through  imbecility,  unable 
to  consent?  This  protection — a  defense 
against  their  own  weakness — our  law  has 
ever  undertaken  to  give  to  that  unfortunate 
class  who  are  of  themselves  Incapable  of  ex- 
ercising a  rational  choice.  Even  mature  wo- 
men of  as  Uttie  mentality  as^thi^ji^^i|i^ro- 
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tected  tqr  law,  not  tody  asftlnst  tbe  animal 
lusts  of  membem  of  the  opposite  sex,  but 
agsloBt  tbumselTes  as  well;  and  mem  who. 
knowing  of  their  Imbedlltr,  take  adrantage 
ct  their  helpless  condition  to  gratify  their 
Instfal  propeodUes  are  guilty  of  rape,  even 
If  no  more  force  Is  used  than  Is  required  t& 
perform  the  carnal  act,  and  no  re^stance  be 
tOten/l  by  the  female.  To  quote  the  language 
of  tbe  lllnstrlons  C»ilef  Justice  Campbell,  In 
Regina  t.  netcher,  8  Cox  C  C.  248  (lu  R.  I. 
G.  C  39):  "It  would  be  monstrous  to  say  that 
these  poor  females  are  to  be  subjected  to  such 
violence  without  the  parties  inflicting  it  being 
liable  to  be  indicted.  If  so,  every  drunken 
woman,  returning  from  market,  and  happen- 
ing to  fall  down  on  the  roadside,  may  be 
ravished  at  the  wlU  of  the  passers-by." 

One  of  the  most  important  elements  en- 
tering Into  the  determination  of  tbe  girl's 
imbecility 'naturally  must  have  been  her  ap- 
pearance and  demeanor  upon  the  stand.  The 
judge  and  the  Jury  saw  her  upon  the  stand, 
and  we  cannot  put  ours^ves  in  the  place  ot 
the  Judge  and  the  jury.  It  is  well  settled 
that  one  may  be  convicted  ot  rape  of  a  ma- 
ture woman  who  falls  to  resist  because  of 
imbecility.  The  female  here  involved  was 
but  little  more  than  14  years  of  age,  and 
there  was  evidence  that  she  was  weak  in 
mind.  As  was  said  by  the  Supreme  Court  In 
Gore  T.  State,  119  Ga.  423,  46  S.  E.  673,  100 
Am.  St  Rep.  182,  'The  Jury  are  constituted 
by  law  the  Judges  of  all  these  matters.  They 
have  by  thdr  verdict  solemnly  affirmed  that 
the  Intellect  was  so  weak  that  she  was 
Incapable  of  consenting  to  the  act  of  sexual 
intercourse,  and  we  do  not  fe^  disposed  to 
usurp  tbetr  functions,  and  at  this  distance, 
upon  a  printed  record,  without  ever  having 
seal  the  ^1.  declare  that  we  are  b^ter  judg- 
es of  the  i^l's  mental  condition  than  the 
members  of  the  jury  were.  The  trial  Judge 
also  saw  Qie  girl  and  heard  hw  testimony, 
and  be  is  satlsfled  with  the  verdict" 

I  am  fixed  In  the  opinion  that  there  was 
ample  evidence  to  authorize  the  jury  to  find 
that  liUie  Jones  was  mentally  incapable  of 
expressing  any  int^gent  assent  or  dissent, 
or  of  exercising  any  judgment  In  the  matter 
of  the  sexual  Intocourae  proposed  by  the  de- 
fendant that  the  case  is  fully  controlled  by 
the  ruling  of  the  Supreme  Court  in  Gore  t. 
State,  supra,  and  that  the  judgmoit  refusing 
a  new  trial  should  be  affirmed. 

(U  Oft.  App,  158) 

SNELL  V.  STATE.   (No.  4,980.) 
(Court  (tf  Appeals  of  Georgia.   Aug.  11,  1918.) 

rSvUsbv*  fiv  th9  OourU) 

1.  IitDionoENT  AitD  Infokuation  ({  84*)— Ao- 

CBSSOBT  BeFOBS  THB  FAOT. 

In  the  indictment  of  an  accessory  before  the 
fact  it  is  not  necessary  to  state  the  manner  of 
committiftc  Uie  offense.  It  is  Bnflicient  to  charge 
generally  Uiat  be  feloniously,  willfully,  and  un- 


lawfully did  procure,  counsel,  and  eommsnd  the 
principal  to  commit  It.  The  indictment  in  the 
present  case  was  good  as  against  both  the  gen- 
eral and  special  gronnds  of  the  demurrer. 

[Ed.  Note.— For  other  eases,  see  lodlctment 
and  Information.  Gent  Dig.  Si  227,  228;  Dec. 
Dig.  S  84.*I 

2.  Homcinr      100*1—  ^ccepsort  reporb  tbtk 
Fact. 

The  verdict  is  without  evidence  to  support 
it,  and  therefore  is  contrary  to  law. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  130;  Dec.  Dig.  {  100.  *1 

(Additional  SvUabut  by  Editorial  Staff.) 

3.  Indictment  and  Infobmation  (8  110*) — 

IiANODAOK  OF  STATUTS— AXTKHFT  TO  IN- 
DUCE Abobhon. 

Under  the  express  provisions  of  Pen.  Code 
1910,  S  954,  an  indictment  charging  an  assault 
with  intent  to  murder,  under  section  81,  making 
it  sncb  offense  to  cause  death  by  an  attempted 
abortion,  is  sufficient  as  against  a  general  de- 
murrer when  the  allegations  are  dear  and  dis- 
tinct and  in  tbe  language  of  the  statute,  though 
it  does  not  all^e  tne  character  of  the  instru- 
ments, and  how  and  upon  what  part  of  the  per- 
son of  the  female  they  were  used. 

[Ed.  Note.- For  other  cases,  see  Indictment 
and  Information.  Cent  Dig.  If  288-2D4;  Dec 
Dig.  I  HO.*] 

4.  Ikdicthent  and  Infobmation  (|  84*)— Ac- 
(assobt  befobb  the  fact. 

An  indictment  stating  that  accused  "did 
then  and  there  unlawfully,  feloniously  and  will- 
fully procure,  counsel,  and  command  the  prin- 
cipal to  commit  an  assault  with  intent  to  mur- 
der, in  violation  of  Pen.  Code  1910,  (  81,  was 
sufficient  to  cha^e  defendaat  as  an  accessory  be- 
fore the  fact,  though  it  did  not  specifically  state 
the  evidentiary  facts  as  to  how  he  procured,  coun- 
seled, or  commanded  tlie  principal  to  commit  tbe 
crime. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent  Dig.  It  227.  228;  Dec. 
Dig.  I  84.*] 

6.  HoHiciDE  Q  142*)— Vaxiance— Pbinoipal 

AND  ACOBBSOBT. 

A  person  indicted  as  an  accessory  before 
the  fact  to  an  assault  with  intent  to  murder,  in 
violation  of  Pen.  Code  1910,  g  81,  cannot  be  con- 
victed, upon  evidence  which  shows  him  to  be  a 
principal,  either  In  the  first  or  the  second  de- 
gree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  250-259;  Dec  Dig.  1 142.*] 
Hill,  a  J.,  dissenting. 

Error  from  Superior  Court  Muscogee  Coun- 
ty; S.  P.  Gilbert,  Judge. 

Wm.  Snell,  alias  Bill  Jenkins,  was  convict- 
ed as  an  accessory  before  the  fact  to  an  as- 
sault with  Intent  to  murder,  and  brings  er- 
ror. Beversed. 

The  plaintiff  in  error  was  indicted  and 
convicted  as  an  accessory  before  the  fact  to 
an  assault  with  intent  to  murder,  under  sec- 
tion 81  of  the  Penal  Code,  which  reads  as  fol- 
lows: "Any  person  who  shall  administer  to 
any  woman,  pregnant  with  a  child,  any  medi- 
cine, drug,  or  substance  whatever,  or  shall  use 
or  employ  any  Instrument  or  other  means, 
wltli  Intent  thereby  to  destroy  such  ddld, 
unless  the  same  shall  have  been  necessary  to 
preserve  the  life  of  sudi  mother,  or  shall 
have  been  advised  by  two  physicians  to  be 
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necentiy  for  waA  poxposB^  dull.  In  ease  tb/b 
deatb  of  dilM  or  motber  bo  fiiereby  prodoo- 
od,  be  gnlltsr  of  an  aaaanlt  with  Intent  to 
muTdw.*'  Tbe  Indlctmait  (omltttng  mere  for- 
mal parts)  Is  In  tlie  foUowlns  langnage: 
"Caiarge  and  accuse  W.  F.  Wbltebead,  of 
tbe  county  and  state  aforesaid,  with  the  of- 
fense of  assault  with  Intent  to  murder,  and 
Oand  B.  Onllatt,  Tom  Pace,  and  William 
Snell,  alias  'Bill  Jenkins,'  with  the  offense  of 
accessory  before  the  ftict  to  said  assault  with 
intoit  to  murder;  for  that  tbe  said  W.  F. 
Whitehead,  on  the  20th  day  of  July  In  the 
Tear  1912,  In  the  county  aforesaid,  did  then 
and  there,  unlawfully  and  with  force  and 
arms,  use  and  employ  a  certain  Instrument 
and  Instmments  to  the  grand  jurors  un- 
known, and  by  pressing  upon  the  person  of 
Buby  Osbom,  she  being  then  and  there  a  wo- 
man pregnant  with  a  child,  said  child  being 
BO  far  developed  in  Its-  mother's  womb  as  to 
be  ordinarily  called  'quick/  and  said  Instru- 
ment and  Instrumeuts  and  said  pressure  be- 
ing then  and  there  used  and  applied  with  In- 
tent thereby  to  destroy  such  child,  and  by 
tbe  use  of  such  instrument  and  Instruments 
and  by  such  pressure  the  deatb  of  such  child 
was  thereby  produced,  the  use  of  said  instru- 
ment and  instruments  and  said  pressure  not 
being  then  and  there  necessary  to  preserve 
the  life  of  said  motber,  nor  having  been  then 
and  there  advised  by  two  physicians  to  be 
necessary  for  such  purpose;  and  for  that  the 
said  Claud  B.  Gullatt.  Tom  Pace,  and  Wil- 
liam Snell,  alias  'Bill  Jenkins,*  being  absent 
at  the  time  of  the  commission  of  the  crime 
aforesaid,  by  the  sald.W.  F.  Whitehead,  did 
yet  then  and  there  unlawfully,  feloniously, 
and  wHlfully  procure,  counsel,  and  command 
the  said  W.  F.  Whitehead  to  commit  the 
crime  of  assault  with  Intent  to  murder  afore- 
said. And  the  Jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  say  that  the  said  W.  F. 
Whitehead,  In  manner  and  form  aforesaid, 
unlawfully  and  with  force  and  arms  did  com- 
mit the  crime  of  assault  with  Intent  to  mur- 
der, and  that  the  said  Claud  B.  GuUatt,  Tom 
Pace,  and  William  Snell,  alias  'Bill  Jenkins.* 
being  absott  at  the  time  of  the  commission 
of  said  crime  of  assault  with  intent  to  mur- 
der, did  then  and  there  unlawfally,  teloni- 
oudy,  and  willfully  prorare,  counsel,  and 
conunand  tbe  said  W,  F.  Whitehead  to  com* 
mit  the  said  crime  in  manner  and  form 
aftnesadd,  contrary  to  the  lavrs  of  nld  rtate," 
eta  On  this  indictment  Uie  principal  defend- 
ant, W.  F.  Whitehead,  was  tried  and  convict- 
ed; and  irtien  the  plalntift  in  error,  WllUam 
Snkl,  alias  "Bill  JenUns,**  was  arraigned  he 
entered  a  demurrer  to  tbe  indictment  on  tlie 
following  grounds:  "(1)  Because  said  Indlct- 
meot  ae^  forth  no  crime  and  charges  no  of- 
fense under  tbe  laws  of  said  state  against 
this  defoidant  09  Because  the  charges  and 
allegatlona  constitnte  no  crime  under  the 
laws  of  said  state.  &)  Because  the  charges 
and  allegations  in  aald  Indictment  are  too 


vague  and  inde&iit^  and  fkdl  to  pat  defend- 
ant on  notice  as  to  what  apedfle  conduct  h« 
has  been  guilty  of,  constituting  said  offense 
of  accessory  befortt  tbe  tact  In  aald  Aai^, 
and  falls  to  pat  blm  on  notice  as  to  how  and 
in  what  manuer  be  has  ctnupired  and  co-op- 
erated  with  the  principal  and  with  tbe  other 
aooesBories  named  In  said  Indlctmrat  in  the 
commission  of  said  crime.  (4)  Because  the 
charges  and  allegations  in  said  Indictment 
fall  to  pot  this  defendant  on  suffldent  notice 
to  enable  him  to  prepare  his  defense,  in  that 
they  are  too  vague  and  Indefinite  and  fail  to 
state  where,  when,  and  how  tbis  defendant 
'procured'  said  W.  F.  Whitehead  to  commit 
this  crime;  whether  by  hiring  with  money  or 
other  things  of  value,  by  inducement,  persua- 
sion, or  otherwise.  (5)  Because  the  charges 
and  allegations  in  said  indictment  fall  to  put 
tills  defendant  on  notice  sufficient  to  enable 
him  to  prepare  his  defense,  in  that  they  are 
too  vague  and  indefinite  and  fail  to  state 
where,  when,  and  how  this  defendant  did 
'counsel'  said  Whitehead  to  commit  said 
crime,  and  what  means  were  used  to  counsel 
said  Whitehead  in  the  commission  of  said 
crime.  (6)  Because  the  charge  that  this  de- 
f^dant  did  'command'  the  said  Whitehead 
to  commit  said  crime  fiills  to  set  forth  where 
and  how  this  defendant  commanded  the  com- 
mission of  said  ottenae.  (7)  Defendant  spe- 
cially demurs  to  the  following  language  in 
said  indictment,  to  wit:  'Did  then  and  there, 
unlawfully  and  with  force  and  arms,  use  and 
employ  a  certain  Instrument  and  instruments 
to  the  grand  Jurors  unknown,  and  by  press- 
ing upon  the  person  of  Ruby  Osbom,  she  be- 
ing then  and  there  a  woman  pregnant  with  a 
child,  said  child  being  so  far  developed  in  Its 
mother's  womb  as  to  be  ordinarily  called 
"quick,"  and  said  Instrument  and  instru- 
ments and  said  pressure  being  then  and  there 
used  and  applied  with  Intent  tlureby  to  de- 
stroy said  ^dld,  and  by  the  ose  of  said  lo- 
stmment  and  Inatrumente  and  by  such  pres- 
sure the  death  of  said  child  was  thereby  pro- 
duced;* because  said  language  and  charges 
do  not  set  forth  with  sufficient  particularity 
and  deflnlteneas  to  put  this  defendant  on  no- 
tice as  to  what  kind  or  character  of  instru- 
ment and  instruments  vrare  used,  and  does 
not  set  forth  bow  said  Inatrumenta  vreie 
used,  and  does  not  set  forth  where  said  In- 
strument and  Instnunents  were  used,  and 
does  not  set  forth  on  what  part  of  the  person 
the?  were  used  by  the  said  W.  F.  VHiitehead; 
because  said  language  and  charges  fall  to  set 
fortb  vrith  sufficient  particularity  and  defl- 
nlteness  as  to  what  Und  of  pressure  was 
used,  nor  how  said  pressure  was  used,  nor 
upon  what  part  of  the  person  of  Ruby  Os- 
bom said  pressure  was  applied,  nor  with 
what  means  or  Instrument  said  pressure  was 
applied  and  used."  Tbe  trial  Ju^  overruled 
the  demurrer,  and  exceptions  pendente  Ute 
were  duly  filed.  The  accused  was  thereafter 
convicted,  bl.  tJ&tygtt''^ 
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orenmled,  and  he  biings  error,:-  The  view  ea- 
tertained  by  the  majority  of  the  court  as  to 
the  evidence  makes  nnneceBsary  a  considera- 
tion of  the  special  grounds  of  the  motion  for 
a  new  trial. 

A.  W.  Cozart,  of  Golumboa,  for  plalntig  la 
error.  Geo.  C.  Palmer,  SoL  Oen,,  of  Colmn-, 
boa,  for  tbe  State. 

MiLd^  C  J.  (after  sUtlng  the  facts  as 
above).  [3]  The  indictment  was  In  the  lan- 
giiage  of  the  statute,  and  It  Is  declared  In 
Penal  Code  1910,  3  8M,  that  "every  Indlct- 
ment  or  accusation  of  tbe  grand  jury  shall 
be  deemed  sufficiently  technical  and  correct, 
which  states  the  offense  In  the  terms  and 
language  of  this  Code,  or  so  plainly  that  the 
nature  of  the  offense  charged  may  be  easi- 
ly understood  by  the  Jury."  While  this 
section  was  Intended  to  simplify  criminal 
pleading,  and  in  fact  greatly  does  so,  yet  it 
was  not  intended  by  this  section  that  It 
should  not  be  necessary  to  set  forth  tbe  of- 
fense and  the  time  and  place  of  committing 
the  same,  with  sufficient  certainty  and  de- 
scription to  put  the  accused  on  notice  of  the 
crime  with  which  he  is  chafed  and  to  en- 
able him  to  make  his  defense.  Burkes  v. 
8tate,  7  Ga.  App.  30,  65  U.  SI  1091 ;  John- 
son T.  State,  90  Ga.  441,  444,  16  S.  B.  82.  In 
other  words  the  section  in  question  was  not 
intended  to  dispense  with  the  sabstance  of 
good  pleading,  but  was  intended  simply  to 
do  away  with  mere  tedinicaUties,  allegations, 
and  useless  repetition.  We  think,  therefore, 
tbat  the  indictment  was  certainly  good  as 
against  a  general  demurrer.  The  allega- 
tions are  full,  clear,  and  distinct  as  to  the 
principal  perpetrator  of  tbe  crime.  The  oh- 
lection  that  it  is  too  indefinite  and  vague,  in 
that  it  f&Us  "to  set  forth  with  sufficient 
particularity  and  definlteness  to  put  the  de- 
fendant on  notice  as  to  what  Mnd  or  char- 
acter of  instrument  or  Instruments  were 
used,  and  does  not  set  forth  how  said  In- 
stmmentB  were  used,  and  does  not  set  forth 
on  what  parts  of  the  person  they  were 
used"  by  the  principal  perpetrator  of  the 
crime.  Is  without  merit  Even  as  to  the 
principal  perpetrator  It  was  entirely  suffi- 
cient to  allege  that  In  the  act  he  used  some 
instnunent  or  instruments  wMch  were  to 
the  Jurors  unknown,  tlv&i  if  the  Instrument 
or  lnstmm«kts  were  known,  It  was  not  nec- 
Ksary  to  descilbe  them  or  set  them  forth 
with  particularlt7i  or  to  allege  anything  fur- 
ther in  regard  to  them  than-that  the  crime 
was  committed  by  the  use  of  an  instrument 
or  instruments  by  the  principal  offender.  It 
was  wholly  Immaterial  to  allege  upon  what 
part  of  the  person  of  the  female  the  Instru- 
ments were  pressed.  It  the  pressure  of  the 
lostmments  upon  any  part  of  the  person 
produced  a  criminal  abortion,  that  would  be 
sufficient,  and  it  is  not  too  mudi  to  expect 
itf  the  Intelligence  of  an  ordinary  Jury  that 


they  would  fatly  understand  Qiat  the  use 
of  the  instruments  and  the  pressure  of  tbe 
Instruments  was  made  upon  tbat  part  of 
the  body  of  the  female  upon  which  such 
use  and  pressure  would  accomplish  the  crime 
perpetrated.  It  was  certainly  not  essential 
to  t^  In  the  indictment  how  the  principal 
accused  used  the  instruments ;  any  use  of 
the  instruments  upon  the  person  of  the  fe- 
male which  produced  the  criminal  result 
would  support  this  allegation  of  the  indict- 
meat  The  means  or  manner  of  effecting  the 
criminal  Intent  or  the  circumstances  evin- 
cive of  the  design  with  which  tbe  act.  Illegal 
In  itself,  was  done  are  generally  considered 
to  be  matters  of  evidence  to  tbe  Jury  to 
demonstrate  the  intent,  and  not  necessary 
to  be  incorporated  in  the  Indictment  Travis 
v.  State,  83  Ga.  372,  9  9.  Bl.  1063;  Joyce 
on  Indictments,  S  293.  And  It  Is  an  elemoi- 
tary  principle  of  pleading  that  It  is  never 
necessary  to  allege  In  an  indictment  mere 
matter  of  evidence,  unless  It  altera  the  of- 
fense. Clark's  Crlm.  Proc.  166;  Joyce  on 
Indictments,  S  296 ;  Minter  v.  SUte,  104  Ga. 
743,  748,  30  S.  E.  089 ;  Brown  v.  State,  116 
Qa.  669,  562,  42  S.  S.  795. 

In  the  case  of  Hall  t.  State,  133  Ga.  177, 
178,  65  S.  E.  400,  401,  the  indictment  alleged 
tbat  tbe  defendant  committed  the  offense 
(assault  with  intent  to  murder)  "by  stabbing 
the  said  Henry  Howell  with  a  certain  knife 
and  with  other  sharp  instruments  to  the 
grand  Jury  unknown."  The  defendant  de- 
murred to  the  allegation  that  the  stabbing 
was  done  "with  other  sharp  Instruments  to 
the  grand  Jury  nnknown,"  because  it  was 
too  general  to  put  the  accused  upon  proper 
notice  as  to  what  instrument  was  alleged 
to  have  been  used  by  him;  also,  because  It 
was  too  indefinite  In  that  the  weapon  alleged 
to  have  been  used  was  not  particularly  set 
forth.  It  was  held  tbat  there  was  no  merit 
in  the  demurrer.  See,  also.  Hicks  t.  State, 
105  Ga.  627,  31  S.  B.  579.  In  Malone  v.  State. 
77  Ga.  767,  Chief  Justice  Jackson,  speaking 
for  the  court  In  passing  upon  the  sufficiency 
of  the  indictment  in  tbat  case,  said:  "The 
Indictment  is  good.  It  is  charged  tbat  with 
the  knife,  a  weapon  likely  to  produce  death, 
the  stabbing  was  done  with  Intent  to  kll!  and 
murdet."  in  other  words,  tbat  the  language 
was  suffldenUy  specific  to  show  tbat  tbe 
knife  was  used  to  stab  the  decedent  It 
was  Immaterial  In  what  part  of  his  person 
the  wound  was  inflicted.  The  allegations 
In  the  indictment  in  the  present  case  are 
almost  identical  with  those  In  the  case  of 
Commonwealth  v.  Snow,  116  Mass.  47,  where 
the  d^endant  was  convicted  of  producing 
a  criminal  abortion.  The  following  part  of 
tbe  Indictment  was  held  to  be  good:  "A 
certain  instrument,  tbe  name  of  which  Is 
to  the  Jurors  unknown."  "In  an  indict- 
ment for  assault  with  Int^t  to  murder, 
at  common  law,  or  under  a  statute  whidi 
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does  not  specffy  the  iDstrutnent,  It  has  been 
held  unnecessary  to  state  the  Instrument  or 
the  means  made  use  of  by  the  assailant  to 
effectuate  the  murderous  Intent"  1  Whar- 
ton, Crim.  Law  (10th  Ed.)  |  644;  Wharton, 
Crlm.  PI.  &  Pr.  g  159 ;  State  v.  Williams,  52 
N.  C.  446,  78  Am.  Dec.  248.  Mr.  Bishop,  in 
his  New  Criminal  Procedure,  says:  "But  in 
the  absence  of  anything  In  the  statute,  the 
manner  of  the  assault  or  of  the  beating,  or 
'  the  kind  of  weapon,  need  not  be  stated." 
3  Greenleaf,  Et.  (16tb  Ed.)  fi  49;  3  Bishop, 
New  Crlm.  Proo.  (2d  Ed.)  |  77  (3).  "In  a 
prosecution  for  administering  a  drug  or  med- 
icine to  a  pregnant  woman  for  the  purpose 
of  producing  an  abortion,  It  is  not  necessary 
to  allege  what  drug  or  medldne  was  admin- 
istered. An  averment  that  it  was  a  drug 
•  •  •  calculated  to  produce  an  abortion 
is  sufHclent"  Watson  t.  State,  9  Tex.  App. 
237.  The  Indictment  "need  not  describe  In- 
strument used  or  manner  of  use,  provided  It 
alleges  the  kind  or  character  of  the  Instru- 
ment, or  that  the  manner  of  use  is  unknown." 
State  V.  Longstreth,  19  N.  D.  268,  121  N.  W. 
1114,  Ann.  Cas.  1912D,  1317.  The  allegation  of 
the  Indictment  In  the  present  case  is  entirely 
sufficient  under  the  statute,  for  the  statute 
says  that  "any  person  who  shall  administer 
to  any  woman,  pregnant  with  a  cblld,  any 
medicine,  drug,  or  substance  whatever,  or 
shall  use  or  employ  any  Instrument  or  other 
means,  with  intent  thereby  to  destroy  such 
cblld,"  with  criminal  Intent,  1b  guilty  of 
assault  with  Intent  to  murder.  It  Is  wholly 
unnecessary  to  describe  in  the  Indictment 
the  manner  in  which  the  Instruments  were 
used.  "It  will  be  presumed  that  they  were 
used  upon  her  body."  People  v.  Wah  Hing, 
15  Cal.  App.  195,  114  Pac  416;  2  Wharton, 
Crim.  Law  (11th  Ed.)  }  786.  We  therefore 
conclude  tbat  it  Is  abundantly  established  by 
authority  that  the  Indictment  in  the  present 
case  Is  not  subject  to  the  objection  urged 
against  it,  either  as  to  the  character  of  the 
instruments  tbat  were  used,  how  they  were 
osed,  or  upon  what  part  of  the  person  of  the 
woman  they  were  used. 

[1,4]  Now,  as  to  the  accessory  before  the 
fact  It  is  distinctly  alleged  In  the  language 
of  the  statute  that  being  absent  at  the  time 
of  the  commission  of  the  crime  of  assault 
with  intent  to  murder,  the  accused  "did  then 
and  there  unlawfully,  feloniously,  and  will- 
fully procure,  counsel,  and  command"  the 
principal  perpetrator  to  commit  the  crime  as 
set  out  In  the  Indictment  The  objection  to 
this  language  is  that  It  does  not  specifically 
state  where,  when,  and  how  the  accessory 
before  the  fact  named  procured,  counseled, 
or  commanded  the  principal  to  commit  the 
crime.  These  words  must  be  taken  in  thdr 
popular  sense;  and  their  use  sufficiently  In- 
forms the  accessory  iKfore  the  fact  of  the 
crime  charged  against  him,  to  wit,  that  he 
did  «ltber  oouusel,  command,  or  procure  the 
commission  of  the  crime  by  the  principal  ae- 


I  cnsed.  'How  It  waa  done  was  a  matter  to  be 
shown  by  the  evidence.  The  demurrer  on 
this  point  we  think,  is  fully  controlled  by 
the  decision  of  the  Supreme  Court  In  the  case 
of  RawUns  v.  State,  124  Oa.  31,  41.  52  S.  E. 
1,  S.  as  follows:  "The  Indictment  charges 
that  the  four  alleged  principals  committed 
the  ofFense  of  murder  upon  named  persons, 
and  then  proceeds  to  charge  that  J.  G.  Rawl- 
ins and  Frank  Turner,  being  absent  at  the 
time  of  the  commission  of  the  crime,  did  'un- 
lawfully, feloniously,  willfully,  and  of  their 
malice  aforethought  procure,  counsel,  and 
command'  the  alleged  prlndpals  to  commit 
the  crime.  Complaint  is  made  that  there  is 
nothing  In  this  language  which  charges  the 
alleged  accessories  before  the  fact  with  any 
act  which  would  make  them  accessories.  That 
which  makes  one  an  accessory  before  the 
fact  la  the  procuring,  counseling,  and  com- 
manding another  to  commit  a  crime,  and 
this  Is  the  only  act  necessary  to  constitute 
the  offense;  and  when  it  Is  charged  in  the 
language  of  the  statute  that  the  accused  did 
procure,  counsel,  and  command  the  alleged 
principal  to  commit  the  crime,  he  Is  charged  in 
terms  with  that  which  constitutes  the  offense, 
and  it  is  hard  to  conceive  how  the  charge 
could  be  made  more  clear  and  more  specific." 
8  Bishop,  New  Crlm.  Proc.  (2d  Bd.)  {  8 ;  Pul- 
ford  V.  State,  50  Ga.  591.  We  conclude  that 
the  trial  Judge  properly  overruled  the  demur- 
rer on  all  the  grounds  ther^  stated,  both 
general  and  special. 

[2,  fi]  On  the  evidence  the  opinion  of  the 
majority  of  the  court  prepared  by  Judge  Pot- 
tle, is  as  follows: 

"Section  45  of  the  Penal  Code  contains, 
substantially,  the  common-law  definition  of 
an  accessory  before  the  fact.  The  accused 
was  indicted  as  an  accessory  before  the 
fact,  and  It  is  well  settled  that  one  so  in- 
dicted cannot  be  convicted,  upon  evidence 
which  shows  him  to  have  been  a  princi- 
pal, either  In  the  first  or  the  second  degree. 
The  question,  therefore,  upon  the  merits  is 
whether  the  accused  procured,  counseled,  or 
commanded  Dr.  Whitehead  to  commit  the 
abortion  upon  the  female  named  in  the  Indict- 
ment It  may  be  conceded  that  if  he  had  ad- 
vised another  to  procure  Dr.  Whitehead  to 
commit  the  crime,  he  would  have  been  as 
guilty  as  if  he  had  directed,  incited,  or  coun- 
seled the  perpetrator  of  the  crime  to  commit 
It;  but  in  the  opinion  of  the  majority  of  the 
court  the  evidence  does  not  show  that  the  ac- 
cused procured  the  commission  of  the  crime 
within  the  meaning  of  section  45  of  the  Penal 
Code.  There  Is  no  suggestion  in  the  evidence 
that  the  accused  had  any  conversation  upon 
the  subject  with  either  Onllatt  or  Dr.  White- 
head, or  that  he,  either  directly  or  indirectly, 
counseled  or  advised  either  of  those  persons 
to  commit  this  crime.  If  the  conviction  can 
be  supported  at  all,  it  must  rest  solely  upon 
the  fact  that  the  accused  furnished  the  room 
In  whidi  the  crime  was  committed,  with 
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knowledge,  at  the  time  It  waa  farnlshed,  tbat 
a  criminal  abortion  was  to  be  performed. 
Thia  was  his  sole  connectloD  with  the  of- 
fensa  He  did  not  advise  It,  nor  even  In  a 
remote  way  suggest  to  any  person  connected 
with  the  criminal  transaction  that  an  abor- 
tion should  be  performed.  We  do  not  think 
that  mere  knowledge  tbat  a  crime  is  contem- 
plated and  the  mere  furnishing  of  a  room 
In  which  that  crime  is  to  be  committed  will 
render  the  owner  of  the  room  an  accessory 
before  the  fact  to  the  crime.  'Any  degree 
of  incitement  with  the  actual  Intent  to  pro- 
cure the  commission  of  the  crime  Is  suffi- 
cient;' but  the  authorities  are  all  to  the  effect 
that  there  must  be  'some  degree  of  direct 
incitement*  See  1  Russell,  Law  of  Crimes 
{7th  Eng.  Ed.)  S  117,  with  references  to  nu- 
merous English  authorities.  For  example, 
the  author  refers  to  the  case  of  R.  v.  Pret- 
well,  li.  &  C  161.  In  that  case  the  prisoner 
was  requested  by  a  pregnant  woman,  wbo 
sought  to  procure  an  abortion,  to  obtain,  and 
he  did  obtain,  for  her  corrosive  sublimate; 
being  Influenced  by  a  threat  that  she  would 
destroy  herself  if  she  did  not  get  it.  He 
knew  the  purpose  for  which  she  wanted  it; 
hut,  though  he  gave  It  to  her  for  that  pur- 
pose, he  was  unwilling  that  she  should  use  It, 
and  did  not  administer  It  to  her  nor  cause 
her  to  take  It  She  did  take  It,  however,  and 
died  In  consequence.  It  was  held  that  the 
prisoner  could  not  be  convicted  as  accessory 
before  tbe  tact  In  another  case  the  prisoner 
held  stakes  at  a  prize  fight,  which  resulted 
in  the  death  of  one  of  the  Combatants.  Oock- 
bum,  G.  J.,  said:  'To  support  an  Indictment 
of  being  accessory  before  the  fact  of  man- 
slaughter there  must  be  an  active  proceeding 
on  the  part  of  the  prisoner ;  he  is  perfectly 
passive  here;  all  he  does  is  to  accept  the 
stakes.'  R.  v.  Taylor,  L.  B.  2  O.  a  148.  In 
Hately  r.  State,  16  Oa.  346,  it  la  ruled  sub- 
stantially that  the  prisoner  must  have  incited 
the  commission  of  the  crime  before  he  can 
be  convicted  as  accessory,  before  the  fact 

"The  evidence  in  the  present  case  does  not 
show  tbat  the  pr^ner  participated  in  the 
criminal  offense  performed  by  Dr.  White- 
head. He  nether  counseled  it,  nor  advised 
it,  nor  procured  its  couimisslon,  and  It  does 
not  ereo  appear  that  he  was  willing  for  the 
crime  to  be  committed,  except  that  he  did 
permit  the  use  of  a  room  in  his  house  in 
which  the  crime  was  committed.  The  pris- 
oner was  conducting  an  assignation  house 
and  was  in  the  habit  ot  lettii^  his  rooms 
for  Immoral  imrposes,  and  the  woman  and 
the  putatiTe  father  of  tbe  dilld  occupied 
this  room  together  for  two  days  before  tbe 
abortion  was  committed.  The  evidence  shows 
that  at  this  time  the  fact  that  the  woman 
was  pregnant  could  not  have  been  ascw- 
tained  by  casual  examination.  After  the 
crime  was  committed  the  accused  cared  for 
the  woman,  furnishing  her  food  and  neces- 
sary medical  attention,  all  at  his  own  ex> 
penae,  and  idmply,  as  the  evidence  discloses, 


as  an  act  of  humanity.  He  was  in  no  way 
concerned  in  the  criminal  act  There  was 
no  motive  for  Its  commission  by  blm  through 
the  agency  of  another,  and  no  reason  what-' 
ever,  as  shown  by  the  evidence,  why  he 
should  have  been  Interested  in  having  the 
criminal  abortion  performed.  If  he  was 
present  In  a  legal  sense  when  the  crime  was 
committed  and  aided  and  abetted  It  be  could  . 
be  convicted  as  a  principal  in  the  second  de- 
gree. Merely  aiding  the  commission  of  the 
offense  by  furnishing  a  room  within  which 
the  crime  could  be  committed  Is  not,  with- 
out more,  such  a  procuring  of  another  to 
commit  the  crime  as  would  render  tbe  ac- 
cused guilty  as  an  accessory  before  the  fact 
See  12  Cyc.  191  (2)." 

I  do  not  concur  In  the  opinion  of  my  Asso- 
ciates tbat  the  evidence  was  not  sufficiently 
conclusive  to  support  the  chaige  against  the 
accused  of  being  an  accessory  before  the  fact 
The  distinctions  between  principals  in  the 
first  and  second  degree  and  accessories  be- 
fore tbe  tact  are  fanciful  rather  than  sub- 
stantial. Ail  are  deemed  equally  guilty  and 
are  punished  alike.  And  it  has  been  held 
that'  on  an  Indictment  against  one  as  princi- 
pal in  the  first  degree,  If  the  evidence  war- 
rants It  a  verdict  may  be  had  against  him 
as  either  a  principal  lu  the  second  degree  or 
an  accessory  before  the  fact  In  some  of  the 
states  the  common  law  has  been  changed  by 
statute  so  as  to  abolish  these  distinctions, 
and  accessories  before  the  fact  are  consid- 
ered as  principals.  1  Wharton,  Crlm.  Law 
(11th  Ed.)  {  338,  note  6.  Espedally  should 
this  distinction  be  Ignored  when  the  crimi- 
nal act  Is  the  result  ot  a  conspiracy  or  con- 
federacy, tor  every  person  entering  Into  a 
con^iracy  or  common  design  is  deemed  in 
law  a  party  to  all  acts  done  by  any  ot  the 
other  parties  In  furtherance  of  the  common 
design.  All  are  equally  guilty  where  the 
separate  acts  of  each  contributed  to  produce 
the  criminal  act  although  personal  knowl- 
edge or  participation  In  every  act  of  each  is 
not  necessary,  provided  they  all  tend  to  the 
consummation  of  the  same  criminal  act.  The 
facts  in  the  present  case,  in  my  opinion, 
prove  the  existence  of  a  conspiracy  between 
the  physician,  the  putative  ftither,  and  the 
plaintiff  In  error,  Jenkins,  the  owner  ot  the 
house  where  tbe  criminal  abortion  was  per- 
formed. While  this  may  be  true,  the  stat- 
ute of  this  state,  which  still  preserves  the 
common-law  distinction,  characterizes  these 
offenses  differently,  though  punished  alike. 
Whitehead,  the  physician,  who  actually  per- 
formed the  physical  act  of  causing  the  abor- 
tion, was  the  prlnc^al  perpetrator,  and  Gul- 
latt.  who  hired  the  pbyslctan  to  produce  the 
abortion,  and  the  accused,  who  rmted  the 
room  and  bed  to  Oullatt  for  tbe  purpose, 
were  accessories  before  the  tact  Assuming 
the  truth  ot  the  aUesattons,  there  can  be  no 
doubt  as  to  the  guilt  ot  Whitehead  and  Gul- 
latt  as  (barged.  t 

The  majority  of  the  mfflftcth^Alt^'liOfflJ^* 
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eTldence  does  not  sbow  rach  participation  In 
ttu  common  criminal  design  by  the  accoaed 
^8  to  warrant  his  conviction.  In  coming  to 
this  conclusion  they  conBtroe  the  general 
words  of  the  definition,  *^rocure,  counsel, 
and  command"  the  commission  of  the  crimi- 
nal act,  necessary  to  make  an  accessory  be- 
fore the  fact,  as  meaning  to  "Indte,"  "en- 
conrage,"  "cause."  The  words  "counsel  and 
command"  have  no  application  to  the  facts; 
but  In  my  opinion  the  word  "procure,"  nsed 
in  the  definition.  Is  broad  enough  to  embrace 
the  acts  and  conduct  of  the  accused.  I  am 
,  atrengthened  In  this  view  by  the  definition 
'  omtained  in  Penal  Code  IdlO,  |  44.'  "An  ac- 
cessory is  one  who  la  not  the  chief  actor  In  the 
offense,  nor  present  at  Its  performance  but 
In  some  way  concerned  therein  either  before 
or  after  the  act  committed."  This  definition 
is  certainly  broad  enough  to  indude  the  acts 
and  conduct  of  the  accused,  If  its  meaning  Is 
not  restricted  by  the  section  following,  which 
defines  an  accessory  before  the  fact  as  one 
who,  being  absent  at  the  time  of  the  crime 
committed,  "doth  yet  procure,  counsel,  or 
command  another  to  commit  a  crime."  The 
two  sections  should  be  construed  together, 
and,  so  construed,  one  who  aids  and  abets  the 
commission  of  a  crime  by  knowingly  contrlb- 
uting  to  Its  conmilsslon  would  seem  to  "pro- 
cure" its  commission  in  the  meaning  of  the 
statute.  There  Is  evidence  that  the  accused, 
with  knowledge  that  a  criminal  abortion  was 
to  be  produced,  rented  a  room  and  a  bed  for 
the  purpose  and  hired  a  nurse  to  be  present 
and  attend  to  the  woman  before,  at,  and 
after  the  commission  of  the  crime.  It  la 
probable  that,  If  the  accused  had  been  In  his 
bouse  whm  tSie  crime  waa  committed,  for  the 
pnipoaa  of  being  so  near  aa  to  render  any 
necessary  asslatanoe  or  to  prevent  any  posd- 
Ue  IntoTOptlon,  he  would  have  been  a  prln- 
e^wl  In  the  second  degree,  being  constructive- 
ly present;  but  as  to  thia  the  evidence  ts 
■ilant  In  r»ntii«  the  room,  funilshlng  the 
bed  and  nuzae^  and  taking  care  of  the  woman 
befbre  the  crime  was  oommitted,  he  con- 
trtbated  in  a  very  anbstantia]  manner  to  Its 
commission,  and.  In  my  (pinion,  these  acts 
made  him  an  accessory  before  the  fiict  In 
Beg.  T.  Hollls  and  Blakwnwn,  12  Cox's  Crlm. 
Caa.  468,  a  case  of  criminal  abortion,  a 
conviction  of  Blakeman  aa  an  accessory  be- 
fbre the  fact  was  upheld;  the  only  evidence 
against  him  being  the  furnishing  of  a  room 
with  knowledge  that  an  abortion  was  to  be 
caused  by  HolUs,  the  principal,  Bovlll,  0.  J., 
saying;  "Hollls  found  the  drug  and  Blakeman 
the  room  where  the  prosecutrix  was  taken  to, 
and  in  a  short  time  the  effect  intended  was 
produced."  In  that  case  the  statute  defining 


an  accessory  before  the  fact  was  Identical 
with  the  one  in  our  Penal  Code.  In  Common- 
wealth V.  FoUanshee,  165  Mass.  274,  29  N.  B. 
471,  a  case  of  criminal  abortion,  it  was  held 
Uiat  one  was  not  an  accessory  before  the  fact 


because  she  procured  ether  for  the  accused, 
which  he  administered  to  a  pregnant  wom&n 
for  the  purpose  of  procuring  an  abortion ; 
the  evidence  not  showing  that  "she  knew  the 
purpose  for  which  it  was  to  be  used."  The 
two  cases  relied  upon  by  Judge  Pottle  are 
distinguishable  on  the  fticts  from  the  two 
cases  above  dted,  aa  well  as  from  the  Instant 
case.  In  R.  V.  Fretwell,  L.  ft  a  161,  although 
the  accused  gave  to  the  pregnant  woman  at 
her  request  the  drug  after  her  threat  to  take 
It  to  cause  a  miscarriage,  Uie  court  held  that 
he  waa  not  gull^  of  being  an  accessory,  be- 
cause "he  was  unwilling  that  abe  abould  use 
It,  and  did  not  administer  It  to  her  nor  causa 
her  to  take  It"  In  B.  v.  Taylor,  2  Cr.  Caa. 
Res.  147.  the  court  held  that:  "A  stakeholder 
who  takes  no  part  in  the  arrangements  for 
a  prize  fight,  and  does  nothing  more  than 
hold  the  stakes  and  pay  them  over  to  the 
winner,  is  not  an  accessory  befbre  the  fbct 
to  the  manslaughter  of  one  of  the  com- 
batants." The  essential  factors  of  guilt,  to 
wit,  knowledge  that  a  crime  was  to  be  perpe- 
trated, and  aiding  and  abetting  ita  commis- 
sion, were  lacking  In  these  cases.  Here  the 
accused  knew  that  a  criminal  abortion  was  to 
be  committed,  and  furnished  for  hire  a 
secret,  private,  convenient  place  for  that  pur- 
pose. For  these  reasons,  while  the  question 
Is  not  free  from  donbt,  I  think  the  evUence 
authorized  the  verdict 
Judgment  reversed. 

RUSSELL,  J.  (concurring  specially).  I 
agree  to  the  reversal  of  the  Judgment  of  the 
lowtf  court,  upon  the  ground  that  the  verdict 
was  contrary  to  the  evidence;  but  I  am 
further  of  the  opinion  that  the- Indictment 
was  demurrable.  One  charged  as  an  acces- 
sory, in  common  with  all  who  are  accused  of 
crime,  has  the  right  to  be  definitely  informed 
as  to  the  precise  nature  of  the  transaction 
as  to  which  he  Is  called  on  to  defend. 

HIIX,  0.  J.,  dlssenta. 


(U  Qa.  App.  300) 

BROWN  T.  HAWKINS.   (No.  4,M4.) 
(Coort  of  Appesli  of  Georgia.  Aug.  25, 1018.) 

CStfUa&M  iy  the  OourtJ 
Affbal  Asn  Ebbob  (J  999*)— Naw  Tsui.  (| 

69*)— Findings  of  Jubt. 

The  Court  of  Appeals  is  without  jurisdic- 
tion to  coDsider  assignments  of  error  address- 
ed solely  to  the  findmg  of  the  jury  upon  issu- 
able facts.  There  is  no  complaint  that  any  er- 
ror of  law  was  committed,  the  evidence  author- 
ized the  verdict  rendered,  and,  though  the  tes- 
timony in  behalf  of  tlia  losmg  party  would 
have  warranted  a  different  verdict,  uie  trial 
jndge  did  not  err  in  refusing  a  new  trial,  for 
the  credibility  of  the  witnesses  Is  a  matter  ex- 
clusively for  the  Jury.  Davis  v.  Klrklanil,  1 
Ga.  App.  6.  68  S.  B.  209. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3912-3921,  8928,  S924: 
Dec.  Dig.  «  999:*  New  Trial,  Gent  Dig.  | 
141 ;  Dec.  Dig.  f  69.*] 
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Brror  from  Olty  Oourt  (tf  Han  Gonntr; 
F.  A.  Irwin,  Judge. 

Action  by  j.  w.  Brown  MEaiiut  J.  D.  Haw- 
kins.  From  the  Jndn^ment,  Brown  brings  er- 
ror. Aflirmed. 

Adama  ft  QnUllaii,  of  Gaiuflarllle,  fbr 
plaintiff  In  error.  Howard  ^ompactti,  of 
Gainesville,  for  defendant  In  error. 

BUSSBLUJ.  Jodgment  amrmed. 


(U  Oa.  AvQ.  sas) 

PEOVEDBNCB-WASHINGTON  TSS.  CO.  t. 

SPENCB.    (Mo.  6,029.) 
(Court  «f  App«ala  of  OeorgU.  Aug.  28, 1813.) 

1.  Action  oh  Pouct. 

The  Insurer  admitted  Ilabilit?,  bat  claim- 
ed the  lose  wae  lew  than  the  amount  stipulat- 
ed in  the  poli^,  end  adn^tted  that,  if  the  plain- 
tiff was  entitled  to  reeorer  attomej's  fees,  10 
per  coit.  woold  be  reasonable. 
%  Nbw  Tbiai.  a  70*)— Obounds. 

Under  a  nulnf  Invoked  b;  the  defendant, 
the  only  iasaee  eabmitted  to  the  jury  were  the 
▼alne  of  the  automolHle,  the  amount  of  the 
fcma,  and  whether  the  iaay  in  the  pay ment  of 
the  poUcx  was  due  to  bad  faith.  The  finding 
of  the  Joz7  upon  these  issaes  of  fact  is  sop- 
ported  by  eTidence,  and  there  is  no  complaint 
that  anj  error  of  law  was  committed.  Conse- 
qnentlj  the  trial  judge  properlj  overmled  the 
notion  for  a  new  trlaL 

[Ed.  Note^For  other  eases,  see  New  Trial, 
Gent.  Dig.  11  142,  148:  Dec.  Dig.  |  70.*] 

Bnor  from  Otty  Oonrt  nt  OamlUa;  B.  D. 
Bush,  Judge. 

Action  b7  J-  M.  Spence  against  the  ProTi- 
denee- Washington  Insnrance  Oompany.  Judg- 
ment for  plaintiff,  and  deftadant  brings 
error.  Aflirmed. 

Leonard  Haas,  of  Atlanta,  and  Peacock  A 
Gardner,  of  Camilla,  for  plaintiff  In  error. 
B.  M.  Davis,  of  Camilla,  tm  defendant  In 
tfror. 

BUSSBLL^  J.  Judgment  afllnned. 


03  Oa.  App.  268) 

WnSTBBN  A  A.  B.  OO.  T.  BWANBON. 

(No.  4,774.) 
(Court  ef  Appeals  of  Georgia.  Ang.  2S,  1918.) 

(BfUahitM  »tf  tlM  Court.} 
Bailboads  (I  419*)— KiujNa  Doo  oh  Track 

— Bkcotkbt  or  Damaoks.  ' 

Damages  are  not  recoTerable  for  the  neg- 
ligent killing  of  a  dog  bj  the  running  of  the 
locomotive  and  cars  of  a  railroad  companj. 
Gaddia  t.  Southern  By.  Co.,  0  Ga.  App.  272,  71 
S.  E.  7.  In  the  present  ease  there  was  no  evi- 
dence that  the  kHUng  of  the  dog  was  caused 
hj  the  willfol,  wanton,  or  malidoos  act  of  the 
agents  of  the  railroad  company,  and  therefore 
toe  verdict  against  the  company  was  uoau- 
Oorlsed  bj  law. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  1489-1500;  Dea  Dig.  |  410.*] 

Earror  from  Superior  Conrt,  Catoosa  Coun- 
ty: A.  W.  Flte,  Judge. 


Action  b7  J.  H.  Swanson  against  the  West- 
ern &  Atlantic  Ballroad  Company.  Judg- 
ment for  plaintiff;  and  defendant  brings  er^ 

ror.  Beversed. 

Maddox,  McCamy  A  Shumate,  ot  Dalton, 
and  Tye,  Peeptea  &  Jordan,  of  Atlanta,  for 
plaintiff  in  uror. 

UIIAj,  0.  J.  Judgment  reversed. 


(U  Oa.  App.  187) 

UOBIXt  T.  CmZBNS*  BANK  OF  VAL- 

D08TA.   (No.  4,00&) 
(Court  of  Appeals  of  Georgia.  Aug.  2B,  1918.) 

(Svltahut  by  Court.) 

Appeal  akd  Bkbob  (f  935*)— Bstisw— Pbb- 
SmfFnOHS— iHBUmoiBNT  RaooBD. 

None  of  the  questiODB  which  it  la  sought 
to  raise  by  the  amdavit  of  illegality  in  this 
case  can  be  determined  without  a  considera- 
tion of  the  judgments  and  records,  the  validity 
and  eonstmction  oi  which  are  bronght  in  qoes- 
tiiMi  by  the  affldavit  No  copy  of  such  judg- 
ments being  attached  to  the  affidavit  of  ille- 
gality or  set  out  therein,  it  must  be  presumed 
that  in  passing  iqion  the  caae  the  trial  judge 
eorreeUy  deterndned  these  questions,  or  else 
that  he  was  unable  to  determine  them  by  rea- 
son of  the  indefinite  and  uncertain  averments 
of  the  affidavit. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
^^r,  Cent.  IMg.  H  8788-3786;  Dea  Dig.  | 

Error  from  Superior  Court,  dlnch  County; 
Helvln  Meeks,  Judge  pro  hac. 

Trial  of  illegality  between  W.  H.  Mobley 
against  the  CltlzenE^  Bank  of  Valdosta.  From 
the  Judgment,  W.  H.  Mobley  brings  error. 
Affirmed. 

Franklin  A  Langdala^  of  Valdosta,  for 
plaintiff  in  aim.  B.  G.  Dldcezson,  of  Homer- 
Tille,  and  8.  O.  Townaeotd,  of  SL  Marys,  for 
deSmdant  in  error. 

POTTLE,  J.  Judgment  afSrmed. 


(U  Oa.  App.  W) 

PABKEB  T.  G.  O.  LOVING  A  Ca 
(No.  4,888.) 
(Court  of  Appeals  of  Georgia.  Ang.  20,  1918.) 

(SyUahua  h«  the  Court.) 

1.  Appeal  ahd  Ebbob  (|  618*)— Bbtzew  — 
Refusal  of  Amekdmbnt— Becobd. 

An  amendment  which  is  rejected  is  no 
part  of  the  record,  and  an  assigoment  of  er- 
ror upon  its  refusal  cannot  be  coDsidered,  on- 
less  the  amendment  is  set  forth,  either  literal- 
ly or  in  substance,  in  the  bill  of  exceptions,  or 
attached  thereto  as  an  exhibit 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  2342-2366;  Dec.  Dig.  | 
618.*] 

2.  LivBBT  Stable  Keepebs  (|  11*)  —  Dili- 

QRNCB  BeQUIBED— "OBDIHABT  GABB." 
Livery  stable  keepers,  who  let  animals  and 
vehicles  for  hire,  are  not  common  carriers  of 
paesengerB,  and  as  such  bound  to  exercise  ex- 
traorduiary  diligence  for  the  safety  of  their 
passengers.    They  are  boond  only  to  exercise 
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"ordinaiy  care"  and  dtUgence,  which  U  such 
care  and  skill  as  prudent  and  cautions  men 
experienced  in  the  boBineBs  are  accustomed  to 
UBe  under  similar  drcumataDces.  Under  the 
Code  of  this  state  bailors  for  hire  warrant 
"that  the  thing  bailed  ia  free  from  any  secret 
fault  rendering  it  unfit  for  the  purposes  for 
which  it  iB  hired." 

[Ed.  Note.— For  other  cases,  see  Overy  Sta- 
ble Keepers,  Cent  Dig.  1 12;  Dec.  Dig.  S  11* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  6,  pp.  60^-6042;  voL  8,  pp.  7739, 
7740.] 

3.  LiTEBT  STABLB  EBKPSBS  (|  11*)--LI&BII.- 

ITT— HiBiNo  VsHicLB— Case  Requibed. 
Where  one  hires  for  the  use  of  himself  and 
family  a  vehicle  which  is  ordinarily  used  for 
the  carriage  of  several  personSj  the  owner 
owes  to  each  member  of  the  family  who  uses 
the  vehicle  the  aame  degree  of  care  as  is  ow- 
ing to  the  person  to  whom  the  vehicle  is  let; 
and  this  is  true,  without  reference  to  wheth- 
er the  owner  has  actual  notice  that  the  vehicle 
Is  to  be  employed  for  the  carriage  of  any  oth- 
er person  than  he  to  whom  it  is  let 

[Ed.  Note. — For  other  cases,  see  Live^  Sta- 
ble Keepers.  Cent  Dig.  8  12;   Dec.  Dig.  | 


Error  from  City  Court  of  Americas ;  B.  L. 
Greer,  Judge. 

Action  by  E.  E.  Parker,  guardian,  against 
6.  O.  Loving  &  Co.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed. 

W.  P.  WalUs  and  U  J.  Blalock,  both  of 
Amerlcns,  for  plaintiff  In  error.  SUw  A 
Sheppard,  of  Amerlcm,  for  defendants  In 

error. 

POTTLE,  J.  Parker  brought  suit,  as  guard- 
Ian  for  an  Insane  person,  to  recover  damages 
for  injuries  to  bis  ward,  received  by  being 
thrown  from  a  vehicle  in  which  she  was  rid- 
ing and  whitch  had  been  let  by  the  defend- 
ants to  the  guardian.  It  Is  alleged  that 
the  defendants  furnished  defective  harness 
which  bad  been  broken,  and  which  was  tied 
together  with  a  cotton  string;  that  while 
driving  along  the  road  In  a  usual  and  ordi- 
nary manner,  and  without  fault  on  the  part 
of  the  plaintiff,  the  string  broke  and  the 
tongue  of  the  vehicle  droKwd  to  the  ground, 
and  the  horses  became  frightened  and  ran 
away.  It  la  alleged  in  the  petition  that  the 
^aintUTa  ward  was  a  member  of  his  family, 
being  hia  slater,  and  that  he  hired  the  Tehl- 
<!Ie  for  the  purpose  of  taking  his  family.  In- 
cluding hla  ward,  on  a  visit  to  his  wlfe'a 
mother,  a  distance  of  some  eight  or  nine 
mllea.  The  trial  Judge  rejected  a  proffered 
amendment  to  the  petition,  and  snstalned  a 
demurrer  npon  the  ground  that  the  petition 
fidled  to  show  any  duty  owing  by  the  defend- 
ants to  tbe  plaintiff's  ward,  and  that  It  also 
aroeared  from  the  petition  that  the  plaintiff 
could  have  known  of  tlw  defteta  in  the 
hamesa  complained  of.  and  by  the  exerdae 
of  ordinary  care  could  have  arolded  the  con- 
sequences of  the  defendant's  negligence. 
The  idaitttlff  has  excepted  to  the  rejection 
of  the  amendment  to  his  petition,  and  also 
to  the  dismissal  of  the  original  petition. 


[1]  1.  The  rejected  ammdmeDt  was  no 
part  of  the  record,  and  ooold  not  be  specified 
and  be  brought  to  this  court  as  such.  The 
amendment  la  not  set  out  in  the  bill  of  ex- 
ceptions, either  literally  or  In  substance,  nor 
attached  thereto  as  an  exhibit  Consequent- 
ly this  court  cannot  consider  what  purports 
to  be  a  copy  of  the  amendment  embraced  In 
the  transcript  of  the  record,  and  cannot  de- 
termine the  assignment  of  error  upon  the 
refusal  to  allow  the  amendment  Taylor  v. 
McLaughUn,  120  Ga.  703,  48  S.  E.  203. 

[2]  2.  A  livery  stable  keeper,  who  lets 
horses  and  vehicles  for  hire,  is  not  a  com- 
mon carrier  of  passengers,  and,  as  each, 
bound  to  exercise  extraordinary  diligence  for 
the  safety  of  bis  passengers.  The  relation 
between  the  hirer  of  the  vehicle  and  the  own- 
er is  that  of  bailee  and  bailor ;  and  the  lia- 
bility of  the  owner  is  governed  by  the  rules 
applicable  to  such  a  contract  of  bailment. 
He  Is  but  a  private  carrier  for  hire,  and  re- 
quired to  exercise  due  care  and  diligence  In 
performance  of  the  duty  imposed  upon  him 
by  the  contract;  that  is  to  say,  such  care 
and  skill  as  prudent  and  cautious  men  ex- 
perienced  In  the  business  are  accustomed  to 
use  under  similar  circumstances.  '  See  25 
Cyc.  1513,;  Brlckson  v.  Barber  Bros.,  S3 
Iowa,  367,  49  N.  W.  838 ;  Payne  v.  Halstead, 
44  lU.  App.  97 ;  Badley  v.  Cross,  34  Vt  5S6. 
80  Am.  Dec.  699;  Stanely  v.  Steele,  77  Conn. 
G88.  60  Atl.  640,  69  L.  R.  A.  561,  2  Ann.  Cas. 
342;  McGregor  v.  Gill,  114  Tenn.  524,  S6 
S.  W.  318,  108  Am.  St  Rep.  919.  Under  the 
Code  of  this  state  the  obligation  of  a  bailor 
for  hire,  amongst  other  things.  Is  "to  keep 
the  thing  In  suitable  order  and  repair  for 
the  purposes  of  the  bailment,  to  warrant  the 
right  to  possession,  and  that  the  thing  balled 
Is  free  from  any  secret  fault  rendering  It 
unfitted  for  the  purposes  for  which  it  Is 
hired."  Civil  Code,  9  3479.  Here,  therefore. 
Is  a  statutory  declaration  that  due  care  on 
the  part  of  the  bailor  requires  him  to  ex- 
amine the  thing  balled,  for  the  purpose  of 
seeing  that  It  has  no  hidden  defects  which 
would  render  It  unsuitable  for  the  purposes 
for  which  it  was  hired.  What  would  he  ordi- 
nary care  d^)end8  apw  the  particular  busi- 
ness in  hand,  the  ctrcumstances  surround- 
ing the  particular  transaction,  and  the  situa- 
tion of  the  parties. 

Under  our  statute  the  bailor  warrants  the 
soundness  and  suitableness  of  the  thing  bail- 
ed, and  Is  liable  for  any  injury  or  damage 
wUch  may  result  from  a  latent  defect  of 
which  the  bailee  has  no  knowledge  and  the 
consequences  of  which  he  could  not  avoid 
by  the  exercise  of  ordinary  car&  Much 
more  Is  It  the  duty  of  the  bailor  to  see  that 
the  thing  balled  Is  free  from  patent  defects 
which  render  It  unfit  for  the  purposes  for 
which  it  was  hired.  If  the  hirer  knows  of 
the  defect,  or  In  the  etaxiae  of  ordinary  care 
ought  to  have  discovered  it,  and,  notwith- 
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standing  this  actual  or  Implied  knowledge, 
be  uses  the  thing,  and  Injury  results  on  ac- 
count ot  the  defect,  he  will  be  held  to  have 
waived  his  right  to  daim  damages,  since 
by  the  exercise  of  ordinary  care  he  could 
have  avoided  the  consequences  of  the  bailor's 
neglect  But  what  would  amount  to  the 
care  the  hirer  ought  to  use  to  discover  the 
defect  Is  a  question  of  fact  for  the  Jury. 
It  cannot  be  said  as  a  matter  of  law  that, 
simply  because  a  piece  of  harness  was  tied 
with  a  string,  the  hirer  is  guilty  of  such 
negligence  in  using  It  as  would  defeat  his 
right  to  recover  damages  of  which  the  defec- 
dve  harness  was  the  proximate  cause.  The 
questioa  whether,  in  the  exercise  of  ordi- 
nary care,  he  ought  to  have  discovered  the 
defect,  and  whether.  If  he  had  discovered 
It,  and  that  the  harness  had  been  repaired 
by  means  of  a  string,  he  was  still  guilty  of 
negligence  in  Hsiug  It  In  this  condition,  were 
both  questions  of  tact,  neither  of  which 
could  be  resolved  against  the  plaintiff  as  a 
matter  of  law. 

[S]  3.  Since  the  relation  between  the  par- 
ties arose  solely  from  contract,  the  right 
of  the  plaintiff's  ward  to  recover  must  de- 
pend upon  whether  she  sustained  any  con- 
tractual relation  with  the  defendants,  either 
express  or  Implied,  so  as  to  raise  a  duty  on 
tbelr  part  to  use  ordinary  tare  and  diligence 
for  ber  care  and  protection.  It  Is  alleged 
in  the  petition  that  the  plalntlffB  ward  was 
a  member  of  Ms  fondly,  and  that  b&  hired 
the  reblde  for  the  poipose  of  transporting 
his  family;  but  It  is  nowhere  alleged  that 
the  defendants  knew  that  the  plaintiff's  ward 
was  a  member  of  his  family,  or  that  be  In- 
tended to  convey  her  In  the  vehicle  which 
be  talred.  It  is  not  evMi  distinctly  alleged 
that  the  defendants  knew  that  the  plaintiff 
Intended  to  transport  bis  f&mily,  though  this 
may  be  inferred  from  the  allegations.  AH 
this  is,  however,  ImmaterlaL  The  fact  that 
a  vtiilcle  capable  of  conveying  Boveral  per- 
sona was  hired  was  itself  enough  to  pnt  Uie 
biro-  on  notice  that  the  person  to  whom  It 
was  let  Intended  to  convey  therein  persons 
other  than  himself.  In  such  a  case  there 
was  an  Implied  agreement  on  the  part  of 
the  lilrer  that  the  vehicle  might  be  used  for 
the  conveyance  of  any  person  whom  the  per- 
-son  to  whom  it  was  let  might  invite  to  ac- 
company him,  or  at  least  for  the  carriage  of 
members  of  his  family,  for  whom  he  was 
obliged  to  provide  necessary  means  of  travel. 

The  plaintiff  was  a  member  of  the  family, 
under  the  protection  of  her  brother,  who 
hired  the  vehicle,  and  the  implied  agreement 
that  she  might  be  transported  in  the  vehicle 
raised  a  doty  on  the  part  of  the  hirer  to 
use  the  same  measure  of  diligence  for  her 
protection  as  for  the  person  to  whom  the 
vehicle  was  let  The  conrt  erred  In  sustain- 
ing the  demurrer. 

Judgment  reversed. 


(IS  Oft.  App.  W) 

BEARDEN  v.  STAl^fa.    (No.  4,772.) 
(Conrt  of  Appeals  of  Georgia.  Aug.  26, 1813.) 

fSyllaInf  ly  the  Court.) 

1.  Cbiuinai,  Law  (8)  274,  909*)— New  Tbial 
— Plba  of  Ouiut— Wetsdbawal. 

The  trial  judge  did  not  err  in  refusing  to 
entertain  a  motioa  for  a  new  triaL  One  who 
bas  filed  a  plea  of  gailty  in  a  criminal  case  can- 
not move  for  a  new  tnal.  Where  one  accused 
of  crime  voluntarily  pleads  guilty  to  the  charge, 
a  new  trial  cannot  be  nanted.  for  there 
was  no  verdict.  A  plea  of  jmiity  may,  as  a 
matter  of  right,  be  withdrawn  oef ore  sentence ; 
and  after  aenteoce  the  judge  may  permit  it  to 
be  withdrawn  upon  meritorious  grounds,  ad- 
dressed to  bis  discretion.  But  neither  before 
nor  after  sentence  can  a  motion  for  a  new  trial 
be  employed  as  a  means  of  withdrawing  a  plea 
of  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  632,  638,  2181;  Dec.  Dig. 
K  2^4,  909.*] 

2.  Criminal  Law  (S  269*)— Plea  or  Quwrt. 

At  common  law  a  peraonal  plea  was  nec- 
essary on  one's  arraignment  for  trial  in  a 
criminal  cEise;  but  under  the  provisions  of 
section  971  of  the  Penal  Code  of  1910  of  Geor- 
gia (as  nnder  the  Codes  of  Criminal  Procedure 
of  most  of  the  states),  tlie  plea  of  the  defend- 
ant may  be  made  by  his  attorney.  One  of  the 
chief  purposes  of  the  reqnirement  that  a  de- 
fendant be  present  at  every  stage  of  his  trial 
is  to  enable  him  to  consult  with  his  counsel, 
and  bv  the  presence  of  the  accused  to  properly 
hold  him  bound  by  his  own  acts,  and  to  the 
acts  of  his  counsel  In  his  presence,  to  which  be 
interposes  no  objection.  As  to  the  latter,  the 
attorney  general^  stands  in  the  shoes  of  his 
client^  and  if  the  client  assents,  or  fails  to  ob- 
ject, he  is  bound  thereby. 

[Eld.  Note.— For  other  cases,  see  Criminal 
I«w,  Cent  Dig.  U  621-623,  920,  680;  Dec 
Dig.  I  269.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  E.  Thomas,  Judge. 

A,  Bearden  was  convicted  of  violation  of 
the  prohibitory  law,  and  brings  error.  Af- 
firmed. 

R.  R.  Jackson,  of  Atlanta,  Homer  A.  Legg, 
of  Blue  Ridge,  and  Myer  I.  Goldberg,  of  At- 
lanta, for.  plaintiff  in  error.  Hugh  M.  Dor- 
sey,  SoL  Gen...  of  Atlanta,  for  the  Stata 

RUSSELL,  J.  Bearden  was  arraigned  In 
the  superior  court  of  Fulton  county,  charged 
with  the  unlawful  sale  of  alcoholic,  spiritu- 
ous, malt,  and  Intoxicating  liquors.  The 
state  Introduced  testimony  which  would  have 
authorized  the  conviction  of  the  accused, 
though  It  would  not  have  demanded  a  ver- 
dict of  guilty.  When  the  state  rested  its 
case,  the  defendant,  through  his  attorney, 
withdrew  the  plea  of  not  guilty  which  had 
been  filed  upon  arraignment  and  filed  a  plea 
of  guilty,  and  thereupon  the  court  sentenced 
the  defendant  to  serve  12  months  at  hard  la- 
bor upon  the  public  works. 

On  the  following  day  (and  after  the  court 
had  Imposed  senteuce)  the  defendant  tendered 
a  so-called  motion  for  a  new  trial  There  are 
only  two  grounds  in  the  motion :  (1)  Because 
the  verdict  Is  without  evidence  to  snmiort  It; 
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and  (Zi  beeauw  tbe  Terdlct  Is  decidedly 
agaliist  the  welgbt  6t  erldeoce  and  contrary 
to  the  evldmce  and  tbe  law  applicable  In  the 
case.  As  aii(^lary,  as  we  suppose,  to  tlte 
above-stated  motloD,  the  defendant  attached 
to  It  an  affidavit,  in  which  It  Is  averred  that 
the  plea  of  gollty  was  entered  without  his 
consent  and  agalnbt  his  wishes,  that  he  is 
not  guilty  of  the  offense  charged  in  the  in- 
dictment, and  that  he  makes  the  affidavit  in 
order  that  the  court  may  permit  the  filing  .of 
a  motion  for  a  new  triaL  The  trial  Judge 
passed  an  order  declining  to  entertain  the 
motion,  for  the  reason  that  the  plea  of  guilty 
was  entered  by  the  attorney  of  record  of  the 
defendant  after  the  state  liad  introduced  evi- 
dence authorl^ng  a  verdict  of  guilty,  and 
iLut  this  motion  was  not  presented  until  aft- 
er the  seutence  bad  been  Imposed.  The  de- 
fendant excepts  to  this  judgment 

[1]  We  think  the  court  properly  refused  to 
entertain  a  motion  for  a  new  trial.  It  would 
seem  to  be  elemental  that  one  who  has  vol- 
untarily filed  a  plea  of  gnllty  In  a  criminal 
case  could  not  thereafter,  in  the  same,  case, 
file  a  motion  for  a  new  trial.  The  profession 
generally  seems  to  have  considered  the  point 
BO  well  settled  that  we  have  been  unable  to 
find  an  adjudication  upon  the  subject  In 
Georgia.  A  motion  for  a  new  trial  cannot 
be  made  upon  a  plea  of  guilty  for  the  rea- 
son (if  for  no  other)  that  there  is  no  verdict 
where  there  is  a  plea  of  guilty,  and  the  only 
object  of  the  motion  for  a  new  trial  is  to  set 
aside  a  verdict  which  has  been  rendered,  so 
that  upon  another  trial  a  different  verdict 
may  be  obtained.  The  purpose  of  the  motion 
for  a  new  trial  is  to  obtain  another  trial. 
Where  a  plea  of  guilty  la  filed,  the  Judgment 
does  not  rest  upon  the  results  of  a  trial,  but 
upon  the  plea«  which  is  nothing  more  than  a 
confesrion  In  Judlclo.  The  verdict  is  the 
point  of  attack  to  which  a  motion  for  a 
new  trial  and  everything  it  contains  Is  di- 
rected. If  there  is  no  verdict,  a  motion  has 
no  ralson  d'etre. 

The  law  provides  a  different  means  for 
avoiding  the  consequences  of  a  plea  of  guilty. 
The  defendant  may  withdraw  his  plea  of 
guilty,  as  a  matter  of  right,  before  sentence 
is  imposed,  and  he  may  withdraw  bis  plea 
after  sentence  has  been  imirased  for  any 
meritorious  reason  which  addresses  itself  to 
the  sound  discretion  of  the  trial  court.  If 
there  is  any  valid  and  sufficient  reason  why 
the  defendant  should  be  permitted  to  with- 
draw his  plea  after  sentence,  in  order  to 
prevent  injustice,  the  failure  of  the  court  to 
ezerdse  this  discretion  In  favor  of  the  with- 
drawal of  the  plea  Is  an  abuse  of  discretion. 
Griffin  v.  State,  12  Ga.  App;  615.  77  S.  B.  1080. 
If  there  cannot  be  a  motion  for  a  new  trial 
In  a  case  in  which  no  verdict  has  been  ren- 
dored,  certainly  a  motion  for  a  new  trial  la 
not  a  proiw  mode  of  withdrawing  a  plea  of 
gnUty. 

[f]  2.  At  common  law  a  personal  plea  was 


necessary  on  one's  arraignment  for  tiial  la 
a  criminal  case,  but  under  the  provisions  of 
section  971  of  the  Poial  Code  of  Georgia  (as 
under  the  Codes  of  Criminal  Procedure  of 
most  of  the  states^,  the  plea  of  the  defend- 
ant may  be  made  by  his  attorney.  One  of 
the  chief  purposes  of  the  requirement  that  a 
defendant  be  present  at  every  stage  of  his 
trial  is  to  enable  the  accused  to  consult  with 
his  counsel,  and  by  the  presence  of  the  de- 
fendant properly  hold  him  bound  by  his  own 
acts,  and  to  the  acts  of  his  counsel  in  his 
presence,  to  which  he  Interposes  no  objection. 
As  to  the  latter  the  attorney  generally  stands 
in  the  shoes  of  his  client,  and  If  the  client 
assents,  or  falls  to  object,  he  Is  bound  there- 
by. Allyn  V.  State,  21  Neb.  593,  33  N.  W. 
212 ;  State  v.  Greene,  66  Iowa,  12,  23  N.  W. 
154 ;  State  v.  Jones,  70  Iowa,  B05,  30  N.  W. 
750;  Bateman  v.  SUte,  64  Miss.  233,  1  South. 
172;  State  v.  Blake,  5  Wyo,  107,  38  Pac. 
354 ;  State  v.  Bicbardson,  98  Mo.  564,  12  S. 
W.  245;  Conway  t.  State,  6  Wya  107,  38 
Pac.  354. 

In  State  v.  Richardson,  supra,  the  defend- 
ant pleaded  not  guilty  to  an  indictment  for 
larceny.  Thereafter  he  withdrew  his  plea, 
and  pleaded  guilty,  and  was  sentenced  for 
two  years.  The  next  day  he  moved  to  have 
the  judgment  set  aside,  and  asked  leave  to 
plead  not  guilty,  alleging  In  an  affidavit  that 
he  was  not  gnllty,  and  that  his  plea  was 
made  under  a  mistake  as  to  ihe  statements 
made  at  the  time  by  the  offix^ers  of  the  court. 
This  motion  was  denied  by  the  trial  Judge, 
and  the  judgment  was  affirmed  by  the  Su- 
preme Court  of  Missouri.  The  facts  which 
might  call  for  intervention  In  behalf  of  the 
accused  were  much  stronger  In  the  Richard- 
son Case  than  in  the  case  at  bar.  Richard- 
son was  not  represented  by  counsel  at  the 
time  he  filed  Ms  plea  of  guilty,  and  he  plead- 
ed guilty  upon  representations  of  some  offi- 
cers of  the  court  that  another  case  pending 
against  him  would  be  dismissed.  There  was 
also  evidence  as  to  a  conversation  with  the 
deputy  sheriff,  when  the  accused  was  being 
taken  back  to  Jail,  from  which  it  might  be 
inferred  that  he  did  not  understand  the  fnll 
purport  and  effect  of  his  plea. 

In  the  present  case  Bearden  was  represent- 
ed by  counsel,  and  hel  filed  the  plea  in  his  be- 
half after  the  testimony  for  the  state  had 
been  introduced.  Bearden  interposed  no  ob- 
jection when  this  attorney,  in  his  presence, 
stated  to  the  court  tliat  bis  plea  of  not 
guilty  would  be  withdrawn,  and  that  a  plea 
of  guilty  would  be  filed.  He  did  not  assert 
his  Innocence  when  sentence  was  Imposed  (as 
was  the  case  in  Conway  v.  State,  supra).  As 
we  have  already  said,  the  provisions  of  our 
Code  in  regard  to  the  plea  of  a  defendant 
upon  arraignment  differ  from  the  rule  of 
the  common  law  upon  that  subject  In  our 
state  the  attorney  stands  In  the  client's 
shoes.  The  client  has  the  right  to  direct 
the  conduct  of  his  cas^  ai^in  the  event  of 
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Imcondlable  conflict  bettre«n  bit  Tlews 
and  tbose  entertained  by  Ub  coonael  be  haa 
tbe  rlsht  to  discharge  his  covnaeL  Bren 
U  th«  motion  made  bj  the  defendant  in  tbia 
case  bad  been  one  to  withdraw  tbe  plea,  we 
do  not  think  It  wonid  have  ben  any  abnae 
of  discretion  to  bare  denied  U; 
Jndsment  affirmed. 


(IS  Oft.  App.  MP 

PATTON  T.  WHWWT.WR  et  aL  (Zfoi  .6,082.) 
(Coort  of  Appeals  of  Georgia.   Aug.  iSD,  IfilS.) 

(BvtUbnt  H  (k«  Oomrt.) 
AntnuncT  axd  Guxitt  d  189*)— Ano»iRT*8 

•The  attom«  tat  the  defendant  had  a  lien 
upon  the  defendant'!  Interest  hi  the  pending 
salt  for  his  contingent  fee,  which  could  not  be 
defeated  hj  any  lettlement,  made  without  his 
consent;  after  the  salt  was  filed.  The  lien  of 
•a  attomer  at  law  npoo  the  sabject-matter  of 
a  siilt  wlwdt  he  baa  been  employed  to  prose- 
cnte  or  to  defend  cannot  be  rendered  IneffectlTe 
by  a  contract  of  bU  client  Ohr.  Oode  IMO,  | 
WM,  par.  2. 

[Bd.  Note.— Tor  other  cases,  see  Attorney 
and  OBent^  Omt  Dig.  H  407-4U;  Dec.  Dig. 
I  188.*3 

Bm»r  ttcm  Snperlor  Court,  Haralson  Coun- 
ty; Price  Edwards,  Judge. 

Action  by  A.  J.  Paytrat  against  J.  0. 
Wheeler  and  ottiers.  Judgment  for  plalntUT. 
From  an  order  giving  an  attorney  of  detend- 
ante  a  Hen  on  the  money  In  qneetion,  plain* 
tiff  brings  error.  Affirmed. 

Qrlfflth  A  Matthews,  of  Bnchanan,  for 
plaintiff  in  error.  W.  P.  Boblnami,  .of  Bn< 
cbanan,  for  defWidantB  In  oror. 

BU8SKLL,  J.  It  appears  from  the  record 
that  Wheeler  bad  been  accased  of  taking 
certain  mon^  from  tbe  person  of  Payton. 
Parker,  tbe  aberitt,  arrested  ¥^eeler.  and 
found  some  money  opon  his  person,  and  took 
posseeslou  of  it.  Payton  brought  an  action 
against  Wheeler  and  the  aberUf  for  money 
bad  and  recelTed.  After  Judgment  by  tbe 
magistrate  In  favor  of  Payton,  and  on  appeal, 
Wbeeler,  by  his  attorney,  perfected  his  plea 
by  alleging  that  tbe  money  which  bad  beoi 
taken  from  lilm  the  sbwiff  ms  tbe 
property  ot  bis  wifi^  placed  In  his  hands  by 
ber  Instructions,  to  pay  certain  demands 
ageinst  ha.  SSie  sberUC  answered  that  be 
bad  tbe  fund  in  dilate  in  Us  bands,  but 
was  merely  holding  it  as  trustee  for  whomso- 
ever It  might  rifllhtly  belong  to,  and  was 
ready  to  pay  it  over  to  tbe  person  whom  Uie 
courts  ndght  adjudge  to  be  tbe  owner.  At 
the  trial  on  the  appeal  a  written  agreement; 
iflsned  by  tbe  defendant  Wheeler  and  bis 
wife,  to  the  effect  that  the  plaintiff,  Payton, 
should  have  the  money  which  was  in  the 
bands  of  the  sbvlfl,  and  tbat  no  fnrthor 
dalm  te  the  same  would  be  made  by  tbem, 
was  pot  In  evidence;  and  Peyton's  counsd 
testlfled  that  one  Johnson  got  Wheeler  and 


his  wife  to  sign  tbe  agreement,  and  brought 
it  to  him,  and  that  tbe  money  was  thereafter 
paid  over  to  blm,  as  attorney  for  the  plain- 
tiff, by  the  sheriff,  under  this  agreement  of 
Whe^er  and  Ux&  Wheeler.  He  further  tes- 
tifled  that  he  told  Johnson  he  would  not 
agree  to  asstst  Wheeler,  who  had  been  con- 
victed of  larceny,  unless  Payton  consented, 
because  be  had  represented  Payton  In  tbe 
prosecution  of  Wheeler,  and  that  he  asked 
Johnson  to  see  Wheeler's  attorney,  Robinson, 
and  advise  him  as  to  tbe  proposed  agreement 
with  Wheeler  and  bis  wife.  It  does  not  ap- 
pear that  Johnson  ever  saw  Robinson.  How- 
ever, In  a  convenatiott  between  Griffith,  as 
attorney  for  Payton,  and  Bobinson,  as  attor- 
ney for  Wheeler,  Robinson  stated.  In  effect, 
that  his  fee  in  the  case  was  contingent,  and 
that  he  was  to  have  a  half  of  the  money  If 
the  Wheelers  won  the  casa  The  settlement 
between  Payton  and  the  Wheelers  bad  been 
agreed  upon  at  tliat  time.  Robinson's  state- 
ment on  the  trial  of  the  appeal  was  that  he 
had  been  employed  by  Wheeler  and  Mrs. 
Wheeler  to  represent  them  in  the  pending 
case,  and  was  to  have  a  half  of  the  money 
sued  for,  for  representing  tbem,  provided 
they  won  the  case;  that  bis  fee  was  con- 
tingent, and  that  he  knew  nothing  about  the 
settlement  until  B.  S.  Griffith  (Peyton's  at- 
torney) mentioned  It  to  blm.  This  statement 
of  Oie  attorn^  for  Wheeler  and  Mrs.  Wheel- 
er vras  undisputed  by  anything  In  the  evi- 
dence, and  under  It  he  bad  the  right  to  pro- 
ceed with  the  case  for  tbe  purpose  of  coUect- 
Ing  bis  fee,  and  upon  the  evidence  adduced  a 
finding  in  fiivor  of  Ills  client,  in  order  to  sat- 
isfy bis  lien  for  a  half  of  the  fond,  was  de- 
manded; fbr  tbe  only  evidence  before  the 
Jury  as  to  the  ownersblp  of  the  money  com- 
pelled tbe  1^1  conclodon  that  Wheeler  was 
the  owner  thereof.  The  only  evidence  of  Pay- 
ton's  title  which  was  before  the  jury  was 
that  he  derived  it  throui^  his  agreement 
with  Wheeler  and  his  wife.  It  may  be  that 
Payton  could  have  shown  otherwise  tbat  It 
was  tils  mon^.  but  be  did  not  do  so.  He 
relied  upon  tbe  agreemoit  wMdi  was  Intro- 
duced, and  under  tbe  twma  of  whidi  tbe 
Wheelers  simply  consented  to  let  blm  have 
tbe  mon^  and  make  no  further  daim  for  It 
Under  tbe  provisions  of  sectlou  3864  of  the 
Opde  of  1910^  attorneys  have  a  lien  upon 
suits,  Judgments,  and  decrees,  superior  to  all 
lims  but  tax  liens,  and  no  person  shall  be  at 
liberty  to  sstlsty  a  suit  Judgment  or  decree 
until  tbe  lien  or  claim  of  the  attorney  for 
his  fee  Is  fully  satisfied,  and,  for  tiie  purpose 
of  enforcing  his  lien,  the  attorney  fit  law  baa 
the  same  right  over  a  suit  as  his  client  had 
fbr  tlie  amount  orlgluaUy  due  tbereon.  It  is 
very  plain  tbat  Puyton'a  attorney  sou^t  to 
aet  in  tSie  utmost  good  faith  with  tbe  attor- 
ney for  Wheeler ;  bnt  this  baa  no  effect,  one 
way  or  the  other,  upon  tbe  rights  of  the  lat- 
ter. Robinson,  as  attorney  for  Wheeler,  bad 
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a  Men  upon  the  subject-matter  of  tbe  i>eQd- 
ing  Bult;  contingent  upon  recovery.  TUs 
rigbt  was  fixed  as  soon  as  the  ault  was  flled, 
and  could  not  be  divested  by  any  settlement 
or  contract,  It  matters  not  by  whom  the  set- 
tlement may  hare  been  made  or  attempted. 
The  case  Is  fully  controlled  by  the  ruling  of 
this  court  In  Georgia  Railway  ft  Electric 
Company  t.  Crosby,  78  S.  E.  612,  and  the 
rule  Is  aa  fully  applicable  to  counsel  for  at- 
torneys representing  the  defendant  as  to  the 
plaintiff's  counsel.  The  facts  of  the  present 
case  illustrate  the  necessity  for  the  applica- 
tion of  the  rule  to  counsel  for  defendant  and 
plaintiff  alike,  and  many  similar  instances 
might  be  suggested.  A  case  which  frequently 
arises  Is  where  the  defendant's  claim,  by  way 
of  recoupment  or  set-oCT,  may  Justly  far  ex- 
ceed the  original  demand  of  the  plaintiff. 

Upon  the  hearing  of  the  certiorari  In  the 
superior  court  the  Judge  correctly  held  that 
the  agreement  of  the  defendants  to  settle  the 
case,  which  would  probably  tiave  resulted  In 
rendering  the  lien  of  the  attorney  for  his 
fee  wholly  worthless,  should  not  be  x>ermltted 
to  defeat  the  Uen  provided  by  law.  An  agree- 
ment or  contract  of  a  client  cannot  render  in- 
effective the  lien  of  an  attorney  upon  the 
subject-matter  of  a  suit  which  he  has  been 
employed  to  prosecute  or  to  defend. 

Judgment  affirmed. 


(IS  Oa.  App.  2GS) 

MODUN  T.  SMITH  et  aL   (No.  4,63a) 
(Conrt  of  Appeals  of  Georgia.   Aug.  25. 1918.) 

(Byllabut  bv  the  CoitrtJ 

1.  Apfbai.  and  Ebbob  (I  671*)— DiamSBAir- 

JUBISDICTION. 

When  a  motion  to  dismiss  a  bill  of  excep- 
tions depends  upon  the  adjudication  of  an  issue 
of  fact  dehors  the  record,  the  motion  will  be 
overruled,  for  the  Court  of  Appeals  is  not  a 
court  of  original  jurisdiction,  and  as  a  court 
of  review  it  has  no  other  jurisdiction  than  "the 
correction  of  errors  in  law  and  equity." 

[Ed.  Note.— For  other  eases,  aee  Appeal  and 
E^r,  Cent.  Dig.  SI  2867-2872;  Dec.  Dig.  S 
671.*] 

2.  GABNiSHMsnr  (i  42*)— Pbopebtt  Scbjiot 
— "Contingent  Feb"  of  Attobney. 

A  debt  due  by  an  attorney  cannot  be  col- 
lected by  process  of  garnishment  served  upon 
a  debtor  of  one  of  his  clients,  although  the  at- 
torney may,  as  a  result  of  bis  services,  have  a 
contingent  interest  in  the  debt  to  the  client 
A  "contingent  fee"  of  an  attorney,  wtiich  is  a 
proportionate  part  of  a  judgment  recovered  by 
tiim  for  his  cUent,  cannot  be  impounded  and 
subjected  to  an  indebtedness  of  the  attorney 
by  garnishing  the  judgment  debtor.  The  debt- 
or of  the  client  does  not  become  the  debtor  of 
the  client's  attorney  by  virtue  of  the  fact  that 
under  the  terms  of  his  employment  the  lawyer 
will  be  entitled  to  retain  a  stipulated  portion 
of  the  recovery  aa  his  fee  when  or  after  the 
fund  as  a  whole  has  been  collected. 

[Eld.  Note.— For  other  cases,  see  Garnish- 
ment, Cent  Dig.  H  83-88;  Dec  Dig.  &  42.«1 

Error  from  OUy  Cionrt  of  Atlanta ;  H.  M. 

Reld,  Judge. 


Action  by  O.  J.  Modlln,  administratrix, 
against  Burton  Smith  and  others.  Judgment 
for  defendants,  and  plalntUC  biliw  -error. 
Affirmed- 

W.  A.  James,  of  Atlanta,  for  plaintiff  in 
error.  Moore  &  Branch,  of  Atlanta,  for  de- 
fendants In  error. 

RUSSELL,  J.  [1]  A  motion  waa  made  to 
dismiss  the  writ  of  error  in  the  present  case. 
The  plaintiff's  bill  of  exceptions  was  prepar- 
ed and  presented  by  W.  A.  James,  Esq.,  who 
signed  It  as  attorney  for  the  plalntlfl  In  er- 
ror. The  plaintiff  In  error,  through  other 
counsel,  now  asks  that  the  writ  of  error  be 
dismissed,  npon  the  grotmd  that  tt  was 
brought  to  this  court  without  her  antborlty, 
and  avors  that,  on  the  contrary,  she  opeclflc- 
ally  directed  Mr.  James  not  to  file  a  bill  of 
exceptions,  and  that  after  the  Judgmoit  In 
the  lower  conrt  she  dlacAiarged  him.  The 
statements  in  thU  motion  are  verified  by 
her  oath,  but  th^  are  nneqalTocally  denied 
in  the  sworn  answer,  or  objectiona,  of  the 
attorn^  who  ai^ed  the  bill  of  .exceptlona. 
There  are  other  affldavlta  bearing  npon  this 
issue  between  Mrs.  Modlln  and  the  attorn^. 
The  motion  to  dismiss  the  bill  of  ezeeptionB 
most  be  overruled.  This  conrt  Is  a  tribunal 
for  the  review  and  correction  of  errors,  and 
Is  not  a  court  of  original  Jurladlctlmi,  and 
for  this  reason  we  cannot  undertake  to  de- 
cide any  question  the  detomlnation  of  which 
depends  mwn  an  issue  as  to  facts  dehors  the 
record  and  entirely  disconnected  from  the 
questions  sought  to  be  presented  therein. 
We  will  say,  in  passlttg,  that  an  attorney 
shown  to  have  been  once  employed  in  a  case 
Is  presumed  to  continue  in  that  relation,  in 
the  absence  of  positive  evidence  of  liia  dis- 
charge, and  that  the  scriptural  dictum,  "The 
laborer  is  worthy  of  his  hlr^"  is  as  much  ap- 
plicable to  lawyers  as  to  others.  Evidence 
of  an  attorney's  discharge  without  any  rec- 
ompense for  services  already  rendered  should 
not  be  viewed  with  special  &vor. 

[2]  2.  It  aK>ears  tn>m  the  record  that 
Smith,  as  an  attorney  representing  a  Mrs. 
Randolph  in  an  action  against  the  Seaboard 
Air  Line  Railway  fOr  damages  for  personal 
Injuries,  under  the  tbnna  of  his  employment 
was  to  receive,  as  a  fee  for  his  services,  a 
proportionate  part  of  whatever  amount  might 
be  recova«d  by  her.  There  is  somA  dlqrate 
as  to  whether  Smith's  fee  was  to  be  a  third 
or  a  half  of  the  recovery,  but  this  is  Imma- 
terial. Mrs.  Randolph  recovered  a  verdict 
against  the  Seaboard  Air  line  Bailway  for 
79,826.31,  with  interest  from  the  date  of  ttae 
verdict,  which  was  affirmed  by  the  Supreme 
Court  upon  the  fifth  ai^Etearanee  of  the  case 
before  that  tribunal.  Seaboard  Air  line 
Railway  v.  Randolph.  186  Ga.  tfOtS,  71  8.  E. 
887.  The  judgment  was  affirmed  May  11, 
1911,  and  June  16,  1911,  Mrs.  Modlln,  the 
plaintiff  In  error  here,  as  administratrix  de 
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bonis  non  com  testamokto  anneEO  of  Wiley 
Bice,  sued  out  a  garnlBbment,  and  canaed 
summoDS  of  garalshmeDt  to  be  served  upon 
an  agent  of  the  Seaboard  Air  Line  Railway. 
In  tbe  affidavit  upon  which  the  garnishment 
was  predicated,  the  adminlBtratrix  swore 
that  Smith  owed  the  estate  of  Wiley  Rice 
$4,666  aa  principal  and  Interest  upon  a  judg- 
ment rendered  by  the  dty  coart  of  Atlanta 
on  Jnne  23,  1903,  and  that  she  had  reason  to 
apprehend  the  loss  of  that  sum,  or  some  part 
thereof,  unless  process  of  garnishment  Issued. 
On  Jnly  3,  1911,  the  Seaboard  Air  Line  Rail- 
way filed  an  answer,  in  which  It  denied  hav- 
ing In  Its  hands  any  property  or  effects  b%- 
longing  to  Smith,  but  stating  the  facts  above 
redted  with  reference  to  the  rendition  of  the 
Judgment  against  it,  and  tliat  It  was  Inform- 
ed that  Smith  was  the  owner  of  and  entitled 
to  331/s  per  cent  of  the  judgment  In  favor  of 
Mrs.  Randolph  against  the  railway  company 
as  bis  fee  for  services  as  an  attorney  In  ob- 
taining the  Judgment,  and  asking  a  speedy 
determination  of  the  Issue,  so  that  the  rail- 
way company  might  be  saved  further  inter- 
est. On  Jnly  4,  1911,  Smith  gave  a  bond 
conditioned  to  pay  the  Judgment  rendered 
on  the  garnishment,  and  on  July  6,  1911,  the 
Seaboard  Air  Line  Railway  Issued  a  voucher 
for  $10,636.17,  payable  to  the  order  of  Smith 
and  his  associate  counsel,  as  attorneys  of 
record  for  Mrs.  Randolph,  which  voucher 
was  Indorsed  by  them  and  paid  on  July  11th. 
On  September  2,  1911,  the  defendant  Smith 
excepted  or  demurred  to  the  garnishee's  an- 
swer, and  also  traversed  the  answer  of  the 
railway  company,  and  averred  that  It  owed 
him  nothing,  and  on  October  9,  1911.  the 
railway  company  amended  Its  answer  by 
stating  the  fiicts  with  reference  to  tbe  Issu- 
ance and  payment  of  the  voucher  In  settle- 
ment of  the  Judgment  In  favor  of  Mrs.  Ran- 
dolph. The  plalntlfl  In  error,  by  her  attor- 
ney, on  January  l,  1912,  demurred  to  the 
traverse  and  exceptions  filed  by  Smith,  upon 
the  ground  that  no  person  except  the  plaintiff 
or  a  claimant  of  the  funds  In  the  garnishee's 
hands  can  accept  to  the  garnishee's  answer 
or  traTerse  lt,<  «nd  that  Smith  could  not  except 
to  or  traverse  the  answer  of  the  garnishee^ 
becanse  he  himself  said  that  the  garnishee 
owed  him  nothing.  The  plaintiff,  on  Jan- 
nary  26,  1912,  traversed  the  garnishee's  an- 
swer as  to  the  proportionate  Interest  of 
Smith  In  the  Judgment  In  favor  of  Mrs. 
Randolph,  and  set  up  that  Smith's  interest 
was  a  half  of  Mrs.  Randolph's  recovery,  In- 
stead of  331/s  per  cent  The  defendant 
Smith  and  his  surety  on  the  garnishment 
bond  moved  the  court  to  enter  a  Judgment 
discharging  the  bond  and  releasing  the  surety 
thereon  from  all  liability,  and  declaring  that 
no  money  or  other  proper^  subject  to  gar- 
nishment was  impoundeid  by  the  garnishment 
proceedings.  On  November  6,  1912,  the  oonrt 
rendered  a  Judgment  to  this  effect. 

It  Is  not  necessary  to  deal  with  tbe  Ques- 
tion whetfaor  a  defendant,  who  denies  that 


the  garnishee  owes  him  anything,  and  denies 
that  the  garnishee  has  any  of  bis  money  or 
effects  In  iwssesslon,  can  except  to  the  an- 
swer of  the  garnishee  or  traverse  It  This 
point  Is  raised  by  one  of  the  demurrers  filed 
by  counsel  for  tbe  plaintiff  In  error,  but  a 
ruling  upon  the  exceptions  and  traverse  filed 
by  the  defendant  Smith  Is  unnecessary.  In 
view  of  the  fact  that  the  trial  judge  very 
properly  held  that  the  controlling  question 
In  tbe  case  was  whether  the  coDtingent  In- 
terest of  an  attorney  in  a  debt  due  by  a 
third  person  to  one  of  the  attorney's  clients 
can  be  Impounded  by  a  proceeding  In  gar- 
nishment at  the  Instance  of  one  who  Is  a 
creditor  of  the  attorney,  but  who  Is  not  a 
creditor  of  the  particular  client  of  his  In 
whose  favor  the  Judgment  was  rendered. 
We  thlnlc  the  trial  Judge  correctly  held  that 
the  summons  of  garnishment  was  ineffectual 
to  Impound  Mr.  Smith's  interest  in  tbe  Judg- 
ment against  the  Seaboard  Air  'Line  Railway 
and  in  favor  of  Mrs.  Randolph,  whatever 
that  Interest  might  be,  so  that  tbe  amount 
represented  by  this  Interest  could  by  ap- 
propriate Judgment  against  the  garnishee 
be  applied  in  payment  of  the  Judgment  In 
favor  of  Wiley  Rice's  estate.  If  this  be  so. 
It  Is  Immaterial  what  steps  were  taken  as  to 
the  giving  of  a  bond  to  dissolve  the  garnish- 
ment; nor  would  It  make  any  difference  to 
whom  the  Seaboard  Air  Line  Railway  may 
have  paid  the  money. 

Counsel  for  the  plaintiff  In  error  Insists 
that  the  whole  matter  should  have  been  sub- 
mitted to  a  jury.  Even  if  the  contention 
of  counsel  for  plaintiff  In  error,  to  the  effect 
that  the  defendant  had  no  right  to  file  either 
exceptions  or  traverse,  is  correct  there  was 
nothing  to  submit  to  a  Jury.  Certainly  It 
cannot  be  questioned  that  the  plaintiff  had 
the  right  to  traverse  the  answer  of  the  Sea- 
board Air  Line  Railway,  and  she  attempted 
to  do  so;  but  after  all,  she  did  not  deny  any 
statement  of  the  answer  of  the  railway  com- 
pany, except  as  to  the  proportion  of  Mr. 
Smith's  alleged  Interest  in  Mra  Randolph's 
recovery.  The  fact  that  the  verdict  rendered 
against  the  railway  company  was  In  favor 
of  Mrs.  Randolph,  and  not  in  favor  of  Mr. 
Smith,  was  absolutely  undisputed.  Tbe  first 
question  presented  to  the  court  therefore, 
was  whether  the  judgment  debt  owed  by  the 
railway  company  to  one  person  could  be  Im- 
pounded for  the  purpose  of  being  applied 
upon  an  outstanding  debt  of  another  person, 
conceding  that  the  latter  person  had  an  un- 
divided Interest  In  the  judgment  debt  The 
case  is  stronger  where  the  latter  person's  In- 
terest (undisclosed  in  the  Judgment)  In  the 
debt  due  by  the  railway  company  arose  by 
virtue  of  the  fact  that  It  was  his  fee  as  an 
attorney  for  servkys  rendered  in  the  case 
than  if  this  interest  depended  upon  other 
and  different  circumstances.  As  a  general 
rule,  the  Interest  of  a  partner  cannot  be 
reached  by  a  gamtshment  served  04  a  debtor 
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Branch,  Scott  A  Co.  t.  Adam,  61  Ga.  114. 
The  Code  provldeB  that  the  Interest  of  a 
partner  In  a  partnership  may  be  reached  by 
garnishing  the  partnership;  but  there  la 
no  provision  In  the  law  of  garnishment,  so 
far  as  we  are  awar«;  for  reaching  the  inter- 
est of  a  partner  In  the  partnership  assets  by 
garnishing  the  debts  due  to  the  Arm.  The  ef- 
fect of  such  a  course  would  apparently  be 
tantamount  In  Its  ultimate  effect  to  subject- 
ing, by  sale,  tangible  assets  of  the  partner- 
^p  to  the  payment  of  the  debts  of  one  of 
the  partners  without  first  gamlshhig  the 
partnership,  or  without  garnishing  the  part- 
nership at  alL  It  may  be  that  any  Interest 
of  a  partner  In  the  assets  of  a  firm  can  be 
reached  by  appropriate  proceedings  In  equity, 
but  the  first  question  the  court  had  to  decide 
was  purely  one  of  law,  and  the  dty  court  of 
Atlanta  is  without  jurisdiction  to  afford  af- 
firmative equitable  rellet 

Conceding  that  there  was  a  joint  owner- 
shlp  by  Mrs.  Randolph  and  Smith,  aa  client 
and  attorney,  in  the  fund  recovered  against 
the  railway  company,  we  do  not  think  that 
garnishment  would  be  the  proper  remedy  to 
reach  the  Interest  of  Smith  as  a  joint  owner 
of  this  money.  20  Cyc.  1030.  A  garnishing 
creditor  stands  In  no  better  position  as 
against  the  garnishee  than  the  debtor  him- 
self does.  Singer  Sewing  Machine  Co.  t. 
Southern  Grocery  Co.,  2  Ga.  App.  545,  59  S. 
E.  4T8.  So  while  Smith,  as  an  attorney  at 
law,  might  collect  for  his  client  the  amount 
of  the  judgment  against  the  Seaboard  Air 
Line  Railway,  Smith  as  an  individual — ^not 
an  attorney  at  law — could  not,  by  the  iMAg- 
ment  la  favor  of  Blra.  Randolph,  enforce  the 
payment  of  his  tnterest  in  that  Judgment, 
no  matter  what  bis  Intsrest  might  be.  Con- 
ceding the  utmost  contention  of  oounael  for 
the  plaintiff  in  firror,  to  wit;  that  Smitb  had 
a  Joint  undivided  Interest  amounting  to  half 
the  ddit  due  by  the  railway  company,  the 
lower  court  rightly  decided  that  this  interest 
could  not  be  readied  by  gandshment  <  A  debt 
doe  Jointly  to  the  d^endant  and  another  can- 
not be  reached  by  garnishment  In  an  action 
against  tiie  main  defendant  Badgu  Lomber 
Company  t.  Stem,  12S  Wi&  618,  lAl  N.  W. 
1093,  8  Ann.  Ca&  802,  and  note. 

Bnt,  aside  from  this  view,  the  judgment 
of  the  lower  court  was  rl^t,  because  an 
attorney  at  law,  where  his  fee  as  attorney 
for  the  plaintiff  is  payable  by  special  oon- 
tract  out  of  the  proceeds  of  the  suit,  has 
merely  tan  inchoate  lien.  Twiggs  v.  Cham- 
bers, 56  Ga.  270;  Coleman  v.  Ryan,  58  Ga. 
136;  Rodgers  v.  Furse,  83  Ga.  123,  9  8.  B. 
669;  Swift  V.  Register,  97  Ga.  448,  25  S.  U 
316.  The  attorney's  lien  Is  inchoate  as  soon 
as  the  action  is  commenced.  Rodgers  v. 
Furse,  supra.  That  it  is  essential  to  show 
the  right  of  the  plaintiff  to  recover,  before 
the  lien  can  be  perfected  or  established.  Is 
pointed  out  in  the  Swift  Case,  supra.  Even 


after  Judgment  the  attorney  who  recovered 
the  judgment  lias  only  a  lien.  This  Hen  can- 
not be  disregarded  by  the  debtor  who  has  no- 
tice of  the  lien,  either  before  or  after  Judg- 
ment; bnt  it  la,  after  all,  bnt  a  lien,  dvll 
Code,  18364. 
Jadgmmt  affirmed. 


(13  Oft.  App.  2M) 

FISaSB  V.  BEACH,  HINSON  ft  CO.  et  aL 
(No.  4,460.) 

(Court  of  Appeals  of  Georgia.   Aug.  25,  1018J 

TbOVEB  and  COHVEBSION  (I  16*)— BVIMNOE. 

This  was  an  action  ol  trover  for  the  re- 
covery of  a  horas.  The  evidoice  demanded  a 
finding  that  the  deteodsjit;  whUe  a  member  of 
a  partnership  which  was  succeeded  by  tha 
plaintiffs,  and  which  formerly  owned  the  horse 
Bued  for.  had  exchanged  the  horse  for  another 
horse,  wUtA  the  partnenhlp  aoeepted  and  used 
as  Its  own,  and  that  when  the  plauitilb  cams 
Into  posaessioa  of  its  assets  the  partnership 
bad  parted  with  the  title  to  the  horse  sued  for. 
The  evidence  demanded  a  Terdict  In  favor  of 
the  defendant  The  mortgage  introduced  in  ev- 
idence, and  in  which  the  horse  sued  for  was 
deBcrlbed,  was  Irrelevant,  becaose  ttie  nncon- 
tradicted  evidence  showed  that  the  exchange 
of  horses  was  not  made  until  after  the  mortgage 
was  executed. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversiwi,  Cent  Dig.  81 119-147 ;  Dec  Dig.  | 
18.*] 

Krror  from  City  Court  ct  Douglas;  John 
C.  McDonald,  Judge. 

Action  by  Beach,  Hlnson  ft  Co.  and  others 
against  A.  B.  Fisher.  Judgment  fbr  plain- 
tiffs, and  defendant  brings  error.  Reversed. 

Bogws  ft  HeaUi  and  J.  W.  Qolnoey,  all  of 
Dongbu,  for  plaintiff  in  mtot.  V.  B.  Padgett, 
of  Bazley,  and  U.  D.  Dldcerson,  of  I>ougla% 
for  defendants  In  emw. 

BUSSSLE^  J.  Judgment  xeveraBdi 


(U  Gil  App.  171) 

ATKINSON  et  al.  v.  KENNDDT.  (No.  4,883.) 
(Court  of  Appeals  of  Georgia.   Aug.  20,  1913.) 

(BvlUbua  &v  the  Court.) 
Carsoers  (SI  320,  347*)— iRJiTBin  *o  PASBKir- 

OEB— QUKSTIONS  XVB  JUBT. 

Where  a  train  stops  short  of  the  station 
after  the  name  of  the  station  has  been  called, 
and  a  passenger,  believing  that  the  station  has 
been  reached,  xets  off  in  the  darkness,  and  is 
injured  by  falling  into  a  ditch  or  deep  cut 
whether  the  railroad  company  was  negligent  in 
not  warning  the  passenger  that  the  station  bad 
not  been  reached,  and  whether  the  passenger 
was  DegllseDt  in  alighting  at  the  place  where 
the  train  had  stopped  witooat  assuring  himself 
that  the  BtatioD  had  been  reached,  or  that  ths 
place  was  safe,  are  qaestionB  of  fact  that  should 
be  submitted  to  the  jury.  Miller  v.  East  Tom., 
Va.  ft  Ga.  Ry.  Co.,  93  Ga.  630,  21  S.  E.  153 ; 
Baltimore  ft  Ohio  Southwestern  B.  Co.  v.  Mul- 
len, 217  IlL  203,  76  N.  E.  474,  2  L.  R.  A.  (N. 
8.)  116,  8  Ann.  Cas.  1015.  A  petition  alleging 


Aj^Dtion  alieglD; 
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in  saUtaBM  Um  tottgeiag  ftcto  was  not  mb- 

ject  to  demnmr. 
[Bd.  Note.— For  other  "^uJ^^^^ 

132&.  1346,  136&-1386,  1S8S-1S97.  1402;  Dm. 
Dig.  II  320.  S47.*} 

Srror  from  Ottr  Cout  at  Tbomurllto;  W. 
H.  Hammona,  Judge. 

AcUon  0.3.  KenTwfly  «sUiiit  H.  IL  At- 
klnBon  and  another,  racalTeza.  Judgment  for 
plaintlfl,  and  dotaidanti  brine  anor>  At- 
flnued. 

BoBser  Jk  Brandon,  of  Atlanta,  and  J.  H. 
Merrill,  of  Thomaartile,  for  plalntUts  In  er- 
ror. Tbeodwe  Tltna,  of  TbomasTillfl^  for  de- 
fendant In  wxor. 

TtTTeiit  CL  J>  Judgment  affltmedi 

HOI/TON  T.  HEBABD  CTPBS88  Oa 
(No.  4,831.) 

(Oeort  of  Appeab  of  OeoigU.   Aug.  26,  IftlS.) 

rSylletM  by  <ib«  OtmrtJ 
IfAaraa  Airo.  SuTAm  ({  ltS6*)— Ihjusu  to 

SaaTANT— CONTBIBTJTOBT  NeGLIQBNCS. 

ThiB  case  is  controlled  hj  the  decision  of  this 
OBUt  In  Elliott  T.  TiftoD  Mm  A  Gin  Oo..  12  Oa. 
App.  408.  n  8.  B.  667,  and  the  decision  of  the 
Snpieme  Court  In  Oommercial  Guano  Co.  t. 
Neather.  114  Ga.  416.  40  S.  E.  209.  An  adult 
serrmnt  was  injured  hj  coming  in  contsot  with  a 
revolying  shaft  upon  which  was  a  set  screw, 
which  caught  in  the  tervant's  clothing.  Held, 
that  the  d&nger  of  coming  into  proximitj  to  ^e 
diafdng  was  obvioni  to  a  person  of  the  serrant's 
age  and  experience,  and  It  was  not  iiMombent 
upon  the  master  to  give  hint  warning  with  re- 
qieet  thweto.  A  nonsuit  was  properly  awaided. 

[Bd.  Mots.'— For  other  cases,  see  Master  and 
Semnv  Cent  I^.  1810;  Dec  Dig.  |166L*] 

Ikror  from  City  Court  of  WaycnM;  Jobn 
C  McDonald,  Judg& 

Aetl<m  by  J.  8.  Holton  agalnit  the  Bebard 
Cypress  Company.  Judgment  for  d^endant; 
and  plaintiff  brings  error.  Affirmed. 

W.  W.  Bennett,  of  Baxley,  for  plaintUt  In 
error.  Wilson,  Bennett  &  Lambdin,  of  Way- 
eroes,  for  defendant  in  error. 

POTTCiB,  J.    Judgment  afflnned. 


(U  Oa.  App.  n-l) 

VBBNON  T.  8TATB.   (No.  4*886.)  ■ 
(Oowt  of  Appeals  of  Oeo^la.   Aug.  26k  lOlA) 

(SyUabiu  by  fke  OourU 

L  CanoKAL  Law  ($  112&*>- AmAL-AflaxaM- 

unn  or  Bsbob. 

Not  mcrelr  the  Talldity,  but  the  Tery  exist- 
eace^  of  an  assignment  of  error,  depends  upon  its 
approval  and  rerification  by  the  trial  judge.  The 
asatgnment  of  error  with  reference  to  the  return 
of  the  jury  Into  court,  and  the  additional  in- 
stnictions  or  recharge  alleged  to  have  been  glTen. 
as  qnalifiad  by  the  explanation  of  the  trial  Judges 
affords  no  ground  for  exceptlon|  and  no  reason 
why  the  judgment  rendered  should  be  set  aside. 

[E!d.  Note.— For  other  casea,  see  Criminal  Law, 
Cent.  Dig.  II  2954-2964 ;  Dec.  Dig.  {  1129.«] 


2.  SumaxNCT  oi  Stidbnce. 

The  eridenee  authorised  the  Terdlct,  and 
there  was  no  enwr  in  refusing  a  new  triaL 

Brror  from  City  Court  of  Jefferaon ;  O.  A 
Johna,  Jodga 

Ben  Vernon  was  convicted  of  crime,  and 
brtuff  wror.  Affirmed. 

Bay  A  Bay,  of  Jefferson,  tot  plaintiff  In  er- 
ror. P.  Cooley,  SoL,  of  J^erson,  for  ttw 
State. 

BUBSBLI^  J.  Judgment  aiBrmod. 


(u  Oa.  App.  aon 

HOLLIS  T.  STATB.  (N^.  4.9700 
(Oonrt  of  Appeals  of  Georgia.  Aug.  26, 10UD 

(Bvtlahu  &y  the  OourtJ 

1.  iNDICnaCHT  AND  iNrOBMATIOH  (|  189*)— 

Oftbnbb  CHABoaD— GoHTxorxon  ow  Lassaa 

OlTBNai. 

One  accused  of  stabbiog  can  lawfully  be 

convicted  of  assault  and  battery,  in  a  ease  iraere 
there  is  eridenee  of  an  asaanlt  and  battery  inde- 
pendently of  the  stabbing.  WhUden  y.  State,  26 
Ga.  396,  71  Am.  Dec  181 ;  Bives  v.  State,  74 
Ga.  375 ;  Sessions  t.  State,  116  Ga.  ^  41  3. 
E.  259.  In  the  present  case  the  fact  that  the 
accused  struck  the  prosecutor  was  established  by 
hit  own  statement,  aa  well  as  by  ^e  testimony 
of  the  prosecutor.  According  to  the  defendant  s 
statement,  he  struck  the  prosecutor  with  his  fist ; 
according  to  the  prosecutor,  the  blow  was  struck 
with  the  jaws  of  a  knifehaodle;  and  In  either 
event  the  lawfulness  of  the  attack  depended  up- 
on the  justification  of  the  accused  In  delivering 
the  blow.  Upon  this  point  the  Jury  found  ad- 
versely to  the  accueed. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Informati(Ht,  Cent  Dig.  SI  682-695;  Dec 
Dig.  I  189.*] 

2.  GBnaiTAL  Law  ({  826*>— InsTBuonoNS. 

When  the  charge  of  the  court  is  considered 
as  a  irtiole,  U  is  manifest  that  the  excerpts  to 
which  exception  is  taken  could  not  have  harmed 
Che  defendant,  and  were  not  expressive  of  any  in- 
timation or  opinion  on  the  part  of  the  court  aa  to 
what  had  beut  proved  in  the  case.  Each  of  tbe 
legal  propositions  stated  by  the  court  is  conect 
in  the  abstract,  and  applicable  to  the  evidence, 
and  if  fuller  or  additional  Instructions  were  de- 
sired the7  should  have  been  requested. 

[Ed.  Note.— For  other  cases,  see  Criminal  Isiw. 
Cent.  Dig.  I  2006;  Dec  Dig.  |  826.*] 

8.  ASBAVUt  AND  BAlTXaT  (|  96*)— BJSOIZOIT  OF 
^^BBPASSBB. 

Even  a  trespasser,  where  he  is  rightfully  or- 
dered to  leave  a  building  by  one  having  the  prem- 
ises in  charge,  is  entiued  to  be  allowed  such  a 
period  of  time  as  is  necessary  to  enable  him  to 
make  his  exit  from  the  room  or  building  he  is 
ordered  to  vacate.  The  amount  of  time  reason- 
ably necessary  to  enable  such  a  trespasser  to 
effect  his  deiwrtore  may  be  varied  fay  circum- 
stance, and  to  a  questiim  of  fact  for  determina* 
tion  by  the  iury,  and  the  trial  judge  did  not  err 
in  so  charging  the  ^ry. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  I  141 ;  Dec.  Dig.  {  95.*] 

Error  from  City  Ooort  of  Elberton;  Geo. 
G.  Grogan,  Judge. 

Pat  Hollla  was  convicted  of  assault,  and 
brings  error.  Affirmed. 


•Per  ether  eases  sae  seats  topic  and  seeUoa  NUHBBB  in  Deo.  Dig.  a  Am.  Dig.  Kej-No. 
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Worley  &  Nail.  Of  BIbertOD,  for  jOaintlff  In 
error.  Boozer  Fayne^  SoU  of  Mberton.  for 
tbe  State. 

BUSSBIXk  J.  Judgment  afflizned. 


(U        App.  XIV) 

0B0B6IA  &  F.  BT.  GO.  T.  NORMAM. 
(No.  4,870.) 
(Coart  <ft  Appeals  of  Georgia.   Aug.  26, 1918.) 

(ByOabiu  by  the  Court.) 

Raiiaoadb  ((  441*)  —  KII.LINO  Stock  — Pbx< 

suHPTioN  or  Nbqliqehox. 

The  statutory  presumptioii  of  negligence, 
which  arose  on  proof  that  the  cattle  were  kill- 
ed by  the  nmning  of  the  locomotive  and  cars 
of  the  defendant  railroad  compaoy,  not  having 
been  rebutted  by  the  evidehce,  a  verdict  based 
alone  on  the  presumption  was  authorized  by 
law,  and  the  judgment  refusing  a  new  trial 
must  be  affirmed. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ||  1575-1595;  Dec.  Dig.  {  441.*] 

Error  from  Superior  Court,  Colquitt  Coun- 
ty; W.  B.  Thomas,  Judge. 

Action  by  Snale  Norman  against  the  Geor- 
gia ft  Florida  Hallway  Company.  Jndgm»it 
for  plaintltf ,  and  deftodant  brings  error.  Af- 
firmed. 

W.  F.  Way,  of  Moultrie,  for  plaintiff  in 
error.  Shlpp  ft  Kline,  of  Monltrle^  fOr  de- 
fendant In  error.  f 

HILL,  O.  J.  Judgment  affirmed. 

(U  Oa.  App.  301) 

WILSON  T.  GLARE.    (No.  4,928.) 
tConrt  of  Appeals  of  Georgia.   Aug.  26,  1918.) 

(8yUahu$      the  Oomrt.) 

Apful  and  Ebbos  (I  1196*)— Law  or  thb 

Case— SaooND  Tbial. 

When  this  case  was  before  this  court  at 
a  previous  term,  it  was  held  that  a  verdict  in 
favor  of  the  claimant  was  demanded  by  tbe 
evidence.  Wilson  v.  Clark,  11  Ga.  App.  348,  75 
S.  E.  834.  Tbe  decisiou  then  rendered  is  tbe 
law  of  the  case.  The  evidence  in  the  present 
record  differs  in  no  material  respect  from  that 
introduced  on  the  former  trial,  and  under  that 
decision  a  verdict  in  favor  of  the  claimant 
should  hare  been  directed.  The  jury  having 
returned  a  verdict  In  fbvor  of  the  plaintiff  In 
attachment,  it  was  error  to  oTermle  the  didm- 
ant's  motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BnOTj^Cent  Dig.  H  4661-^665;   Dec.  Dig.  { 

Error  from  Superior  Court,  Catoosa  Coun- 
ty; A.  W.  Fite,  Judge. 

Action  between  J.  M.  Wilson  and  J.  W. 
Clark.  From  the  judgmoit,  Wilson  brings 
enor.  Beversed. 

W.  H.  Payne,  of  Chattanooga,  Tenn.,  and 
Maddox,  McCamy  ft  Shumate,  of  Dalton,  for 
plaintiff  In  error.  W.  D.  Mann,  of  Dalton^ 
for  defOndant  In  error. 

POTTLE,  J.  jQdgment  teroMd. 


{13  Oe.  App.  287) 
DEAN  V.  RETNOLDS  HOME  MIXTCBE 
GUANO  00.    (No.  4,665.) 
(Court  of  Appeala  of  Georgia.    Aug.  26,  1913.) 

(Byltabua  »y  the  Court.) 
Appeal  and  Ebbob  ({  979*)— RErusAi  of 

New  Tbial— Confijcttng  Evidence. 

The  conflict  between  the  parties  as  to  tbe 
only  two  material  issues  in  tbe  case  was  acute. 
These  two  points  were  fairly  submitted  to  the 
jury  by  the  presiding  judge.  The  verdict  ren- 
dered 18  supported  by  evidence,  and  for  tlus  rea- 
son the  discretion  of  the  trial  court,  in  refus- 
ing a  new  trial,  cannot  be  controlled. 

[Ed.  Note.— For  other  cases,  see  Ajppeel  and 
Error.  Cent  Dig.  H  8871-S873,  3877;  Dec. 
Dig.  i  979.*] 

Error  from  City  Court  of  Oglethorpe; 
L.  Greer,  Judge. 

Action  by  the  Reynolds  Home  Mixture 
Guano  Company  a^Unst  Mrs.  S.  E.  Dean. 
Judgmrat  for  plaintiff,  and  d^endant  brings 
error.  Affirmed. 

J.  J.  Bull  &  Son,  of  Oglethorpe,  for  plain- 
tiff In  error.  Jere  M.  Moor^  of  Montezuma, 
for  defendant  In  error. 

RUSSELL,  J.  The  Reynolds-  Home  Mix- 
ture Guano  Company  sued  Mrs.  S.  B.  Dean 
upon  a  promissory  note,  which  stated  that 
its  consideration  was  90  bags  of  commercial 
fertUiser  purchased  by  the  defeudaut  The 
defendant  filed  a  plea  of  non  est  factum,  and 
also  defended  upon  the  ground  that  she  had 
never  purchased  the  fertlUzer  from  the  plain- 
tiff, and  that  the  debt,  if  due,  was  her 
husband's  debt  The  Jury  found  fbr  the  plain- 
tiff. Hie  defmOant  adduced  evidence  fully 
supporting  her  defenses,  and  therefore, 
necessarily,  the  inquiry  arises  as  to  whether 
sufficient  testimony  was  adduced  in  behalf  of 
the  plaintiff  to  authorize  the  Jury's  finding. 
The  defendant  testified  that  she  never  signed 
the  note  in  question,  and  had  never  author- 
ized any  one  to  sign  it  in  her  behalf.  The 
agent  of  the  plaintiff  testified  that  the  note 
was  signed  in  the  def^idant^s  presoice  and 
at  her  express  request  and  direction.  It  was 
for  the  Jury  to  determine  which  witness 
swore  truly.  Likewise,  while  the  d<^endant 
testified  that  the  guano  was  purchased  by 
her  husband  for  himself,  and  that  she  liad 
nothing  to  do  with  the  transaction  (and 
otbet  evidenoe  to  this  effect  was  introduced 
In  her  behalf),  we  think  that,  if  the  Jury  be- 
lieved that  she  authorized  the  execution  of 
her  signature  to  tbe  note,  the  Jury  would  be 
autiioriBed  to  Infer,  hot  only  trom  the  fact 
that  she  freely  gave  the  note,  but  from  the 
fact  that  she  had  been  accustomed  in  preced- 
ing years  to  purchase  fertilizer  from  the 
plaintiff,  and  from  the  admission  that  she 
owned  the  land  upon  which  the  guano  was 
used,  and  trom  the  t&ct  that  she  authorized 
a  Itfter  "to  bold  the  matter  up  fOr  a  few 
days  and  I  [she]  will  be  down  and  arrange 
it,"  that  the  debt  evidenced  by  the  note  was 
her  debt,  and  not  that  of  her  husband. 


•For  other  easas  ass  ssms  tople  sod  ssotlon  NUUBBR  In  Dee.  Dig.  ft  Aid.  DI«B;^{f;|^%^0^l9Ol]$>^li^<l*x*>^ 
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Bzeqitlon  Is  taken  to  the  admission  of 
tlK  testimony  as  to  tbe  contents  of  a  letter, 
upon  the  ground  that  the  loss  of  the  writing 
was  not  8n£QcientIy  acconnted  for;  bnt  an 
examlnatloD  of  the  record  sbows  that  this 
objectton  Is  without  merit  The  plaintiff's 
attorney  testified  that  he  had  received  by  dne 
coarse  of  mall  a  letter,  signed  In  the  name 
of  the  defendant,  and  that  on  a  previous  trial 
of  the  case  he  had  the  letter  in  his  posses- 
sion. Be  carried  the  letter  to  his  office,  and 
It  had  been  lost.  He  testified  that  he  made 
an  "extraordinary  search"  In  trying  to  find 
It  Upon  this  proof  the  court  did  not  err 
Id  admitting  secondary  evidence  as  to  the 
contents  of  the  letter.  Furthermorer  there 
was  no  testimony  admitted  as  to  the  contents 
of  the  lost  letter,  except  the  admissions  of 
the  defendant  niton  that  point. 

The  court  correctly  charged  the  jury, 
after  fully  stating  the  contention  of  the  de- 
fHidant,  that  "when  the  plaintlCF  comes  into 
court  and  introduces  Its  note  In  evidence, 
Dothing  else  appearing,  It  is  entitled  to 
recover  a  verdict  against  the  defendant,  be- 
cause that  is  making  out  what  the  law  calls 
a  prima  facie  case  In  favor  of  the  plaintiff, 
and  If  nothing  else  appears  they  are  entitled 
to  recover."  Immediately  following  this  ex- 
cerpt the  court  proceeded  very  correctly  to 
instruct  the  Jury  as  to  the  defendant's  plea 
of  non  est  factum,  and  her  defense  that  the 
debt  was  that  of  her  husband.  It  Is  true 
tliat  the  trial  Judge  did  not  in  express  terms 
charge  the  jury,  as  ruled  in  Stanton  v. 
Burge,  84  Ga.  435,  that  the  burden  of  proof 
la  on  the  plaintiff  to  prove  the  execution  of 
tlie  note  when  a  plea  of  non  est  factum  is 
interposed.  But  it  is  not  necessarily  error 
to  fail  to  iustmct  the  Jury  as  to  where  the 
burden  'of  proof  lies,  in  the  absence  of  a 
timely  and  appropriate  request  for  instruc- 
tion upon  that  point. 

The  case  presents  nothing  but  an  issue  of 
fact,  which  has  been  adjudicated  by  the  jury 
within  the  scope  of  their  prerogative,  and 
the  court  did  not  err  In  rtfosliv  a  new  trial. 

Jndgmoit  affirmed. 

Cii  Qa.  Am-  SOS) 

COOK  T.  STATE.   (No.  4.080.) 
(Court  of  Appeals  of  Georgia.    Aug.  20,  1918.) 

(ByUahm  fiy  t%4  Court.) 
L  GBDnNAI.  LA.W  <|  824*)— Instbuotzons— 
RuaoRABU  Doubt. 

In  the  absence  of  an  appropriate  and  time- 
ly reaneBt  that  the  meaning  of  the  term  "rea- 
■onable  donbtf*  be  defined  for  the  jury,  it  is  not 
error  for  the  trial  judge  to  confine  Ua  instruc- 
tioQs  upon  this  aubject  to  the  statement  that 
guilt  of  the  accused  muat  be  proved  beyond 
a  reasonable  doubt,"  and  that  ''the  testimony 
which  the  Btate  Is  repaired  to  produce  to  re- 
move the  preanmption  of  innocence  must  be  of 
atteh  a  character  and  carry  such  weight  aa  to 
remova  from  yonr  minds  any  reasonable  doubt 
of  Oie  defendant's  guilt.'*  ^Aie  instruction  giv- 
en in  the  present  ease  upon  the  subject  of  rea- 
sonable doubt  Is  approved.   "So  give  a  spedfie 


meaning  to  the  word  'reasonable,'  when  applied  ^ 
to  'reasonable  doubt.'  is  trying  to  count  what 
is  not  numbered  and  to  measure  what  ia  not 
space."    See  Barker  v.  State,  1  Ga.  App.  28S, 
57  S.  B.  990,  and  citations. 

[Ed.  Note.— For  other  cases,  see  Grlniinai 
Law,  Oent  Dig.  H  1996-2004;  Dec  Dig.  | 
824.*] 

2.  GBnaNAi.  L«aw  (|  814*)— Ihstbuoiiomb— 

Limitations. 

Ttiougb  the  fact  that  the  ofEenae  was  com- 
mitted was  denied,  there  was  no  testimony 
whatever  to  dispute  tbat  the  offense,  if  commit- 
ted at  all,  waa  committed  within  the  period  of 
two  years.  Consequentiy  the  omission  of  the 
trial  judge  to  instruct  me  jury  that  the  evi- 
dence must  show  that  the  offense  was  commit- 
ted within  the  statute  of  limitations  was  not 
harmful  to  the  accused.  Allen  v.  State,  8  Ga. 
App.  284,  68  S.  B.  1009. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |$  1821,  1^,  1839,  1860, 
1866.  1883,  18W,  1924,  1979-1985;  Dec.  Dig. 
S  814.«] 

3.  Criuinai.  Law  (%  658*)  —  CnEDiBiLrrT — 
QDEsnoir  fob  Jxtbt. 

The  evidence  authoriEed  the  verdict  of 
guilty.  It  is  the  privilege  of  the  jury  to  be- 
lieve the  testimony  of  a  single  witness  in  pref- 
erence to  that  of  any  number  of  witnesses 
whose  testimony  may  contradict  him,  and  even 
though  testimony  be  adduced  which  would  suf- 
fice to  successfully  impeach  tbe  witness,  if  this 
impeaching  testimony  were  accepted  by  the  Ju- 
ry. JoUy  V.  State,  6  Ga.  App.  454,  63  S.  B. 
520:  Hudgins  v.  State,  7  Ga.  App.  785,  68  S. 
E.  336 ;  Chatman  v.  State,  8  Ga.  App.  843,  70 
S.  E.  188:  HoUoway  v.  State,  10  Ga.  App.  60, 
72  S.  B.  S12. 

[Ed.  Note.- Por  other  cases,  see  Orlminal 
Law,  Cent  Dig.  H  1309.  1310;  Dec.  Dig.  | 
B6S.*1 

Error  from  dtf  Court  of  Miller  County; 
W.  I.  Geer,  Judge. 

Jim  Cook  was  convicted  of  crime,  and 
brings  error.  AfBrmed. 

Bush  ft  Stapleton.  of  Colquitt,  for  plaintiff 
In  error.  "P.  D.  Rich,  Sol.,  of  Colquitt;  for 
the  State. 

BUSSBLts  J.    Judgment  affirmed. 


(U  aa.  App.  »4} 
BUTTS  y.  STATE.    (No.  4,845.) 
(Court  of  Appeals  of  Geoi^^   Aug.  2S.  1918.) 

^SyJfobut  fiy  tfee  Oowri.) 

1.  OsnnvAL  Law  (S  922*)— New  Tbiai^Iv- 

stbtjcxxonb— Pbebtjmption  of  Innocence. 
The  failure  of  a  trial  judge  in  a  criminal 
case  to  charge  tbe  juir  to  the  effect  that  the  de- 
fendant enters  upon  bis  trial  with  a  presump- 
tion ot  innocence  in  his  favor,  and  that  this 
presumption  remains  with  him,  in  the  nature  of 
evidence,  until  rebutted  by  proof  satisfying  the 
jury  of  bis  guilt  to  the  exclusion  of  reasonable 
doubt  i"  error  requiring  the  grant  of  a  new 
trial 

[Ed.  Note.— For  other  eases,  see  Criminal 
Lflw,  Gent  Dig.  H  2210-2218;  Dec.  Dig.  I 
922.*] 

2.  Cbimimal  Law  {%%  808,  661*)— iNsranc- 

TIONS  —  TbKBTIMPTION  OF  InICOOBNOK"  — 
"RSASONABLB  DOUBT." 

The  preaumption  of  innocence  la  affirma- 
tive  proof  in  behalf  of  one  accused  of  crime, 
and  placea  upon  tbe  prosecution  the  burden  of 


*For  eUMT  esMs  ase  iHnw  torio  tai  saoUon  NUMBER  ta  Dae.  Dig.  A  Am.  Dig.  Kay-No.  i^i^rfttt^ 
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Kbattinc  It  by  proof  irttidi  diall  Mtiafj  the 
jury  of  the  defendant's  foilt  beyond  any  rea- 
sonaUe  doabt  TIm  term  "prenunptfon  of  la* 
nooene^*  li  not  ijnonTinoii*  wltfi  titftt  of  **raar 
■onable  doubt"  TThe  pienimptbHi  rum  to  a 
tabs  tan  tive  right,  which  U  in  the  nature  of  er- 
Idence ;  and  the  phrase  "reawmable  doabf*  ap- 

Slies  to  the  decrree  of  proof  neceicary  to  pro- 
ace  mental  eoavictlon. 

[Bd.  Note.— For  other  cues,  see  Criminal 
Law,  Cent  Dig-  II  781,  1267;  Dee.  Dig.  H 
308,  561.* 

For  other  definitions  Me  Words  and  Phrasee, 
^77^9^  6689;  toLT,  pp.  fi96&-fi97a;  vol  8. 

8.  IitsTKUonona 

The  court  correctly  charged  the  ixaj  die 
principles  of  law  relating  to  accomplices  and 
the  weight  to  be  given  the  testimony  of  an  ac- 
complice, and  the  court  did  not  err  in  the  ad- 
minon  of  Ot»  testimony  to  which  exception  la 
taken. 

Srror  from  Superior  0[mrt»  Baldwin  Oonn- 
^ ;  Jas.  B.  PariE,  Judgfli 

Tom  Butts  was  convicted  of  cdm^  and 
brings  error.  Beversed. 

John  A.  ^ley,  of  MlUedgerlUe.  for  plain- 
tlfl  In  wror.  Job.  SL  Pottle,  Sol.  Oen^  of 
MniedgevUle,  for  the  State 

BUSSBUi,  J.  [1]  1.  We  shall  not  discuss 
the  testimony  in  the  case,  since  we  are  con- 
strained to  grant  a  new  trial  upon  the  assign- 
ment of  error  In  which  complaint  Is  made 
that  the  trial  judge  failed  to  instruct  the 
]ui7  that  the  defendant  altered  upon  his 
trial  with  the  presnmption  of  Innocence  in 
bis  favor,  and  that  this  presnaqttion  remains 
with  him  throughont  the  trial,  until  it  is  re- 
butted by  proof  satisfying  the  joiy  of  the 
defendant's  gnllt  to  the  ezdnslon  of  any  rea- 
sonable doubt  The  precise  point  was  ruled 
by  this  court  In  Beddick  t.  State,  11  Ga.  App. 
160  (4),  74  8.  a  001. 

[2]  2.  As  well  pointed  out  by  Mr.  Jnstlc* 
(now  Ofalef  Justice)  White,  In  Coffin  T.  United 
States,  166  U.  8.  432,  IS  Snp.  Ot  894,  89  L. 
Ed.  4S1,  the  legal  presumption  of  innocence 
Is  to  be  regarded  by  the  Jury,  In  every  case, 
as  a  matter  of  evidence^  To  use  the  lan- 
guage of  Justice  White:  '^e  presumption 
of  Innocence  Is  a  conclusion  drawn  by  law  In 
favor  of  the  citizen,  by  virtue  whereof,  when 
brought  to  trial  on  a  criminal  charge,  he 
must  be  acqoltted,  unless  proven  guilty.  In 
otbw  words,  this  presnmption  Is  an  Instm- 
ment  of  proof  created  by  law  in  favor  of  one 
accosed,  wh«eby  his  Innocence  Is  established 
until  saffldent  evidence  is  Introduced  to  over- 
come the  proof  which  the  law  has  created. 
•  •  •  'Reasonable  donbf  •  •  *  Is,  of 
necessl^,  tba  oondttlon  <tf  mlad  prodnced  by 
proof  reanltlng  from  evidence  In  the  causa 
It  Is  Uie  remilt  of  the  i^mf,  not  the  proof 
Itself;  whercas  tb»  piesomptlon  of  Innocence 
Is  one  of  the  iBstnunoitB  of  proof,  going  to 
bring  aboot  the  proof  from  which  reasonable 
donbt  arlsat.  Tltaa,  one  la  a  eavse;  flu  oth- 
er, an  ^Bset**  Nnmenras  cases  are  dted  by 
the  learned  jurist  clearly  illustrating  the 


proposition  that  the  presnmptten  of  Inno- 
cence Is  not  synonymous  with  reasonable 
doubt  A  parusal  of  flie  opinion  of  Justice 
White  In  the  case  Just  dted  wlU  delight  any 
one  wltti  a  taste  for  Usti»7  ud  literature 
as  well  as  students  of  the  law. 

[I]  8.  We  find  no  nror  In  flie  mllncs  ct 
the  court  upon  the  admissibility  of  testi- 
mony ;  nor  Is  the  comi^nt  whldi  Is  ad- 
dressed to  flie  Instractlons  of  the  court  on 
the  subject  of  aceompUces  wall  founded. 
The  plaintiff  in  wtor  is  entitled  to  another 
trial,  because  he  was  deprived  of  a  substan- 
tial rl^t  The  fallnrs  of  the  judge  to  pre- 
sent to  tlw  oonslde^tion  of  the  jury  the  pre- 
sumptftiu  Qt  innocence^  wbldi  was  a  shi^ 
in  the  nature  of  erldenice  in  bis  fftvor,  jflaioeH 
upon  the  state  a  Ugbtar  burden  than  that 
Imposed  upon  it  by  law,  and  took  from  the 
dtf endant  an  important  accessory  of  the 
trial,  which  might  of  itidf  have  raised  a 
reascmable  doubt 

Judgment  reversed. 

(U  Oa.  A»o.  288) 

SMITH  V.  D.  ROTHSCHILD  ft  00. 
(No.  4,916.) 

(Court  of  Appeals  of  Georgia.   Aug.  26,  1918.) 

(ByUabuB  6tf  the  OourtJ 

1.  BzsctjnoH    (i  194*>—Lbtt— Ouni  or 
Third  Pebsou— Evidkncb. 

There  waa  sufficient  evidence  to  authorize  the 
finding  tliat  title  to  the  property  levied  on  was 
in  the  defendant  in  execution  at  the  date  of  the 
levy. 

[£d.  Note.— For  other  cases,  see  EIxecotioD, 
Cent  Dig.  H  &71-fi74;  Dec  Dig.  $  194.*] 

2.  BxsounoM  (|  108*)— Claim  or  Thibd  Peb- 

BON— JUOOMXHT  AaAIHST  CLAIM A.WT— DaM  - 
AOXS. 

Where  property  is  levied  on  as  tliat  of  a  hus- 
band, and  his  wife  files  a  claim,  and,  hnder  the 
evidence,  the  main  issue  is  as  to  whether  the 
wife's  claim  is  collusive  and  fraudulent,  and  the 
jury  are  authorized  to  find  that  it  is,  they  bave 
the  right,  if  th^  find  for  the  plaintiff,  to  assess 
damages  on  the  ground  that  the  claim  was  filed 
for  delay. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  1679;  Dec  DigTue.*] 

3.  Appeal  ash  Bbbob  (|  1066*)— Ikstbuc- 
noNfr— Habmlsss  Ebbob. 

The  instraction  that  if  the  husband  made  a 
sale  of  a  stock  of  merchandise  in  bulk  to  bis  wife, 
the  sale  would  be  void  unless  the  provisions  of 
the  sales  In  bulk  act  had  been  complied  with, 
even  if  not  applicable  to  anj  issue  raised  by  the 
evidence,  was  nevertheless  harmless  to  the  claim- 
ant 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;  Dec  Dig,  §  1066.*] 

4.  Appkal  ahd  Bbbob  ({  1074*)— Habhlesb 
Bbbob. 

While,  after  the  filing  of  a  claim  and  after 
a  return  of  the  papers  to  court  the  sheriff  has 
no  right  without  permission  of  the  court  to 
amend  his  return  of  levy,  still.  If  he  does  so. 
and  on  objection  during  the  trial  the  return  1* 
treated  as  If  the  addition  had  not  been  made, 
and  the  claimant  is  accorded  all  the  rights  he 
would  have  liad  under  the  return  as  first  made, 
a  verdict  in  favor  of  the  idaintiff  will  not  be  set 
aside,  merely  because  the  court  did  not  pass  an 
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order  itxikiiic  fk«B  tt«  ntom  tlw  wordi  wo 

added. 

rEd.  Note.~For  other  cuet,  m*  Appeal  and 
Brror.  Cent  Dig.  U  4248-4262;  Dm.  Diff.  | 
1074.*] 

0.  BncnTzoH  a  190*>— OeiUM  bt  Thibd  Pbb- 
amr— HsAxnro— IELtoht  to  Omr  ahs  Closb. 
Whera*  In  1b»  trial  of  a  claim  case,  the 
claimant  denies  that  the  defendant  In  execution 
waa  in  poMession  at  the  date  of  the  lery,  It  la 
not  error  to  award  to  the  plaintllf  In  fl.  fa.  the 
opening  and  conelnelon. 

[Ed.  Note.— For  other  casei,  aee  Ezecntion. 
Gent  Dig.  {  576;  Dec  Dig.  |  196.*] 

6.  Nbw  Tbzaz,  (I  29*)— MisooitdiroT  or  Cow- 

BEL. 

Oonnael  btr  the  plaintiff  having  remarked 
in  the  hearing  and  presence  of  the  Jury,  while  the 
claimant  was  on  the  stand  as  a  witness,  that  If 
the  claimant  "were  let  alone  ahe  would  impeach 
Iwrael^"  and  oonnael  for  the  claimant  having 
promptlj  mored  for  a  mistrial  on  aoconnt  of  tibia 
remark,  and  the  court  having  declined  either  to 
award  a  mistrial  or  to  rebuke  counsel,  a  new 
trial  should  have  been  granted  upon  this  grooud 
of  the  mot^n. 

tBd.  Note.— For  otiier  cases,  see  New  Trial, 
Ont.  Dig.  II  48,  44;  Dec  Dig.  I  29.*] 

Error  trom  Olty  Oonrt  at  Balubrldgo ;  H. 
B.  Spooner,  InHge. 

Actltm  1^  Rothsditld  ft  GOb  against  W. 
J.  If.  Smith.  Judgment  for  idalntlfF.  On 
levy  of  ezecatlon,  Annie  M.  Smith,  vlfe  of 
defendant  Intetpoaed  a  claim.  Judgnmit  for 
plaintiff,  and  claimant  brings  err*.  Re- 
versed. 

G.  G.  Bower,  of  Bainbridge,  for  plaintiff  in 
error.  P.  D.  lUdlt  of  GotQaitt^  for  defendant 
In  mor. 


POTTLE,  3.  An  execntlon  iBBolng  fn»n  the 
citT  court  of  Bainbridge  In  favor  of  Botbs- 
child  &  Co.,  against  W.  J.  M.  Smith  was,  on 
Angnst  9,  1910,  levied  by  the  sheriff  upon  a 
atock  of  goods  in  a  storehouse  In  the  village 
of  Bldorendo..  Annie  M.  Smith,  the  wife  of 
the  defendant  In  fi.  fa.,  interposed  a  claim. 
Upon  the  trial  the  Jury  found  In  Cavor  of  the 
plaintiff,  and  also  assessed  damages  against 
the  claimant  for  delay.  Her  motion  for  a 
new  trial  was  overruled,  and  she  excepts. 

II]  L  It  Is  Insisted  that  the  verdict  in 
favor  of  the  dalmant  was  demanded  by  the 
evidence.  Both  the  claimant  and  her  hus- 
band testified,  in  substance,  that  during  Sep- 
tember, October,  and  a  part  of  November, 
1909.  the  husband  condncted  a  small  mercan- 
tile buslnees  in  the  storehouse  in  which  the 
goods  were  located  at  the  time  they  were 
levied  on;  that  in  the  latter  part  of  No- 
vember the  stock  bad  run  down  until  there 
was  in  the  storehouse  only  $16  or  |20 
worth  of  goods ;  that  these  goods  were  mov- 
ed out  of  the  BtorerooiQ  by  the  husband,  ei- 
ther upstairs  In  the  building,  where  he  and 
Ms  wife  resided,  or  to  his  farm,  located  some 
distance  from  Bldorendo;  that  after  this 
was  done  the  wife,  with  her  own  money, 


whicli  she  bad  obtained  from  Insnranoe  i^ 
on  her  father's  life,  bought  the  stock  of  goods 
which  was  in  the  stor^onse  in  the  latter 
part  of  November,  1009,  and  thereafter  con- 
ducted the  business  in  her  own  name.  Both 
the  husband  and  the  wife  testified  positlTely 
that  at  the  time  the  levy  was  made  the  hus- 
band did  not  own  any  portion  of  the  goods 
levied  on.  The  plalntHTs  theory  of  the  case 
was  that  the  merchandise  belonged  to  the 
husband,  and  that  when  be  became  indebted 
he  abandoned  the  business  and  put  his  wife 
in  control,  either  by  selling  her  the  goods  in 
bulk  or  by  making  to  her  a  gift  of  the  mer- 
chandise. In  support  of  this  theory  tiie 
plaintiff  Introduced  a  witness  by  the  name  of 
Williams,  who  testified  that  he  resided  in 
EUdoreudo,  which  was  a  small  place  contain- 
ing only  three  stores;  that  he  himself 
was  a  merchant,  conducting  a  business 
within  60  feet  from  that  of  Smith;  that 
the  stock  of  merchandise  In  the  store- 
house with  the  Smiths  did  not  run  down 
as  daimed  by  them  in  November,  lOOB, 
and  tiiat  Smith  simply  abandoned  the  bud- 
ness  and  put  his  wife  In  charge.  This  wit- 
ness swore  positively  that  no  goods  •  were 
carried  olt  and  none  brought  In.  He  further 
tesUfled  Uiat  Smith  bad  told  him  that  he 
bad  sold  the  stock  of.  merchandise  to  his 
wlf^  and  that  he  (the  witness)  could  swear 
of  his  own  knowledge  that  tlw  wife  began 
buadneas  with  tlie  same  stock  of  merchandise 
wiUi  which  Smith  had  been  conducting  the 
business,  and  that  the  stodc  had  not  notice- 
ably run  down  as  claimed  by  the  Smiths. 
OOair  witnesses  testified  tbat  they  lived  in 
the  vldntty,  and  had  an  (q)portunity  to  ob- 
serve tbe  store  from  time  to  time;  that,  if 
any  goods  had  been  moved  out  and  replaced 
with  new  stock,  th^  would  have  known  it; 
and  that  they  had  never  seen  such  an  occur- 
rence take  place. 

We  think  the  evidence  raised  an  issue  of 
tact  In  reference  to  the  ownership  of  the 
pn^perty,  which  was  proporly  submitted  to 
the  jury  for  th^  determination.  Bvoi  in 
ordinary  cases,  slight  evidence  of  fraud  may 
be  sufflcloit  to  carry  a  case  to  flie  Jury  oo 
this  issue.  Civjl  Code,  |  4626.  In  transac- 
tions between  husband  and  wlf^  the  rule 
ought  to  be  applied  with  even  more  strictness. 
Civil  Code,  I  SOIL  The  evidence  of  the  dec- 
larations of  the  defendant  in  fl.  fa.,  unfavor- 
able to  the  claimant's  theory,  was  not  ob- 
jected to.  Admissions  or  declaratious  of  a 
defendant  In  fl.  fa.,  made  while  the  defend- 
ant Is  in  possession,  are  generally  admissible 
against  the  claimant,  but  not  if  made  after 
the  defendant  has  parted  with  possession. 
Banks  V.  McOandless,  119  Ga.  793,  47  S.  E. 
832 ;  Ozmore  v.  Hood,  63  Ga.  114.  The  bona 
fides  of  the  wife's  claim  of  title  rested  upon 
the  claim  of  both  the  husband  and  the  wife 
tbat  his  stock  of  merchandise  had  mn  down, 
and  that  what  remained  bad  been  moved  out 
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and  replaced  wltb  goods  bougbt  by  the  wifa 
Wltneaaea  wlio  were  In  a  position  to  know 
testtOed  posltlTelr  that  no  swdi  subatltatton 
of  stoAs  had  taken  place,  but  that,  on  the 
contrary,  the  husband  sinblT  went  out  and 
the  wife  wait  In,  and  took  posa^&slon  of  the 
same  stock  with  whidi  the  husband  had  been 
condnctli^  the  bndness.  The  jnry  bad  a 
right  to  accent  this  testimony,  and.  If  ao, 
they  bad  the  fnrtber  right  to  dtebelieve  the 
testimony  of  both  the  husband  and  wife  that 
she  had  replenlahed  the  stock  with  her  own 
mon^.  Especially  so,  in  view  of  the  hns* 
band's  statement  that  he  had  sold  oat  to  his 
wife. 

[2]  2.  The  Jury  haying  reached  the  con- 
clusion that  the  Claimant  and  her  hnsband 
had  coUnded  to  defeat  the  jdalntUTs  demand, 
they  were  also  authorized  to  find  that  the 
claim  was  instltnted  In  bad  faith,  and  hence 
merely  fOr  delay.  See  CItII  Code,  |  51d9. 
This  la  not  like  a  case  where  a  claimant  in 
good  fidth  tests  a  donbtfol  question  of  law 
(Clark  T.  Lee,  61  Ga.  284) ;  nor  a  case  where 
one  not  a  party  to  fraudulent  collusion,  and 
without  notice  of  the  fraud,  in  good  faith 
flies -a  claim  in  order  to  test  the  question 
whether  the  proper^  was  sold  Blra  to  hinder, 
dday  and  defraud  creditors  (Planters'  Bank 
T.  Cotton  Hills,  60  Ga.  168). 

[S]  S.  The  charge  of  the  court  on  the  sub- 
ject of  sales  of  goods  in  bulk  was  probably 
not  applicable,  but  it  did  the  claimant  no 
barm.  Its  effect  was  that,  even  If  the  jury 
should  believe  the  husband  had  in  good  faith 
sold  the  stock  of  goods  In  bnik  to  Mb  wife, 
the  sfUe  would  be  void,  under  the  sales  In 
bulk  act  OlTll  Code,  |  3226  et  seq.  If  the 
evidence  authorhsed  the  charge,  it  was  prop- 
erly given ;  If  not,  it  was  harmless,  and  did 
not  prejudice  the  claimant  in  reference  to 
the  real  issue  In  the  case,  which  was  whether 
her  claim  of  title  was  bona  fide  and  well 
founded,  or  whether  it  was  fraudulent 

[4]  4.  After  the  lery  by  the  deputy  sheriff, 
the  sheriff  added  to  the  return  the  words, 
"same  in  the  possession  of  W.  J.  M.  Smith." 
Claimant's  counsel  moved  to  strike  these 
words  from  the  levy,  upon  the  ground  that 
th^  had  been  made  without  authority.  The 
claim  having  been  filed  and  the  papers  re- 
turned Into  court,  the  sheriff  bad  no  author- 
ity to  amend  his  return  without  permission 
of  the  court.  But  the  only  advantage  which 
the  claimant  could  obtain  from  having  his 
motion  sustained  was  to  prevent  the  plaintiff 
from  making  out  a  prima  fade  case  upon  the 
sheriff's  untraversed  return.  As  the  plaintiff 
took  the  burden,  the  claimant  accomplished 
all  she  sought,  and  it  was  not  prejudicial 
that  the  court  did  not  formally  strike  from 
the  return  the  words  added  by  the  sheriff. 

[I]  6.  The  position  assumed  by  the  claim- 
ant in  denying  that  the  defendant  was  in 
possession  was  inconsistent  Avltb  her  claim 
to  the  opening  and  conclusion,  and  the  court 


did  not  err  in  holding  Uiat  the  plaintiff  was 
entitled  to  open  and  conclude. 

r<]  6.  A  new  trial  is  granted  In  ttds  case 
soldy  because  of  the  remark  made  by  coun- 
sel for  the  plaintiff  set  forth  in  0ie  sixth 
headnote.  The  counsel  states  in  his  brief 
that  the  remark  was  really  made  to  counsel 
for  the  claimant,  and  in  a  coUoqny  between 
the  attorneys,  and  was  not  Intended  tot  the 
jnry.  We  must,  however,  take  the  record  as 
it  Is.  From  the  motion  for  a  new  trtal  it 
appears  that  the  remark  was  made  before 
the  jnry  and  in  thdr  hearing.  Tn  making 
tSie  remark,  counsel  went  beyond  Ua  right 
to  comment  upon  the  evidence  and  the  wit- 
nesses  in  argument  to  the  jury.  If  the  tes- 
timony of  a  witness  authorizes  the  conclu- 
sion, an  attorney  may  properly  argue  that 
the  witness  has  shown  himself  to  be  un- 
worthy of  credit  on  account  of  the  unreason- 
able and  contradictory  statements  appear- 
ing In  the  teBtim(Hiy ;  but  this  Is  quite  a  dif- 
ferent thing  from  telling^  thb  jnry,  while 
the  witness  is  on  the  stand,  that  if  he  la  let 
alone  he  wHl  impeach  himself.  In  harmful 
effect,  this  may  be  equivalent  to  testimony 
that  the  witness  Is  of  bad  character  and  not 
worthy  of  credit;  and  a  witness  Is  impeach- 
able only  by  1^1  evidence.  In  the  case  of 
a  popular  and  influential  attorney,  such  as 
was  the  counsel  who  made  the  remark  in 
this  case,  an  expression  of  his  opinion  as  to 
the  character  of  the  witness  is  likely  to  have 
weight  with  Hie  jury  and  prejudice  the  ad- 
versary's case.  And  especially  Is  this  true 
where  the  presiding  judge,  upon  his  atten- 
tion being  called  to  it,  fails  to  rebuke  counsel, 
and  by  his  silence,  in  the  minds  of  the  jury, 
puts  the  stamp  of  bis  approval  upon  the  re- 
mark so  made.  The  court  has  several  times 
indicated  its  dlspodtlon  to  require  counsel 
and  litigants  to  adhere  to  the  rules  of  cor^ 
rect  practice,  that  the  trial  may  be  order- 
ly, and  free  from  unfair  and  prejudicinl  mat- 
ter, either  of  evidence  or  of  argument.  The 
object  of  all  legal  Investigations  is  the  dis- 
covery of  the  truth;  hut  truth  must  be  dis- 
covered by  the  application  of  rules  of  law 
to  competent  and  relevant  evidence,  and  aft- 
er a  trial  In  accordance  with  orderly  pro- 
cedure. The  remark  made  by  counsel  In  the 
present  case  was  doubtless  Inadvertent,  and 
not  intended  to  prejudice  the  adversary's 
case.  But  its  harmful  effect  was  not  remov- 
ed, either  by  a  withdrawal  of  the  Improper 
remark  and  explanation  by  the  counsel,  or 
by  a  rebuke  by  the  court;  and  as  counsel 
for  the  claimant,  by  moving  for  a  mistrial, 
promptly  invoked  a  ruling  from  the  court, 
we  feel  constrained  to  reverse  the  Judgment 
overruling  the  motion  for  a  new  trial  on 
this  ground.  Martin  v.  State,  10  Ga.  Api). 
798,  74  S.  E.  306 ;  Clarke  v.  State,  5  Ga.  App, 
93,  62  S.  B.  663 ;  Pelham  B.  Co.  t.  HlUott,  11 
Ga.  App.  621,  75  S.  E  1002. 

Judgmwt  reversed. 
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<U  O*.  App.  SW) 

JOHNSON  T.  SEABOARD  AIR  LINE  BT. 
(No.  4^.) 

<Gourt  «f  Appeals  of  Georgia.  Aug.  2S,  1913.) 

(BvlUbut  i9  <A«  Court.) 
X.  CASBms  (}  247*)— Passkrobb  Takxno 
WaoNa  Train. 
One  who,  after  haviiiK  purchased  a  railway 
ticket,  takes  the  wrong  train  b;  mistake,  is  to 
be  regarded  as  a  passeaser  wlule  riding  there- 
on, end  nntU  he  has  Bsfely  alighted  tberwom. 

[Eid.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  8S  9S4r-9g3;  Dec.  Dig.  {  247.*] 

2.  Cabbiebs  ({§  264,  303,  319*}— Mistasi  or 
Passenoeb— Duty  or  Cabbiebs. 

If  the  mistake  was  not  caused  bj  any  neg- 
ligence on  the  part  of  the  carrier  or  ito  serrants, 
the  carrier  is  not  Iwand  to  retam  the  passenger 
to  the  point  where  the  mistake  was  made,  but  is 
under  a  duty  to  afford  him  a  safe  place  to  alight 
from  the  train.  For  injarles  resulting  from  re- 
pairing ttie  passeoger  to  disembark  at  an  an- 
safe  place,  the  carrier  would  be  liable,  but  not 
for  mental  and  physical  suffering  occasioned  sole- 
ly by  the  mistake  in  taking  the  wrong  train,  or 
in  making  an  dtort  to  return  to  a  place  of 
safe^. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  1037-1039, 1218, 1218, 1224, 1226- 
1232,  m4-1240, 1243. 1338-1345 :  Dec.  Dig.  » 
264,  803,  319.*] 

3.  Cabbiebs  (§  264*)— AonoR  bt  Passbhokb— 
Prztioit— DmUBBKB. 

The  failnre  of  a  railway  ticket  agept  to  in- 
form a  passenger  upon  which  of  two  nearby 
tracks  his  train  will  come  cannot  be  made  the  ba- 
sis of  a  recovery  for  taking  the  wrong  train,  in 
the  absence  of  a  request  from  the  passenger  for 
information  upon  the  subject,  or  of  something  to 
indicate  to  the  agent  that  the  passenger  is  likely 
to  take  the  wrong  train. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  II  1037-1039;  Dec.  Dig.  {  264.*] 

4.  CAEBIEB8  (5  275*)— Taking  Wboh4  Teain 
—Action— Petition. 

There  was  no  error  in  snatalniog  the  de- 
mnrrer  to  the  plaintitTs  petition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1076,  1077 ;  Dec  Dig.  f  276.*] 

Error  from  City  Court  of  Folk  Oounty; 
F.  A.  Irwin,  Judge. 

Action  by  Mrs.  Neely  Johnson  against  the 
Seaboard  Air  line  Railway.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
flrmed. 

L  1*.  Mnndy,  of  Rockmart,  and  W.  W. 
Mundy,  of  Cedartown,  for  plainUff  in  error. 
Brown  ft  Randolph,  of  Atlanta,  and  Anlt 
ft  Wiii^t^  of  Cedartown,  fttr  defendant  In 
error. 

POTTLE,  J.  The  plalntlfTa  petition  was 
dismissed  on  demurrer.  Her  action  was 
predicated  upon  the  following  allegations: 
Plaintiff  desired  to  go  to  TaylorsvlUe,  on  the 
line  of  tbe  d^endantTs  railway.  She  came 
from  her  home  In  Corryvllle  to  Rockmart, 
to  take  the  train  for  Taylorsrllle,  being  a 
Strang^  In  Rockmart  At  this  point  the 
defoidant  lias  a  main  line  leading  to  and 
from  Atlanta,  and  a  branch  line  leading  to 
Tnylorsrilie.  Plaintiff  bougbt  a  ticket  to 
tbe  latter  point,  and  upon  inquiry  from  the 


ticket  agent  was  Informed  by  him  that  the 
train  would  arrive  in  40  minutes.  At  the 
expiration  of  this  time  one  of  tbe  defend- 
ant's trains  approached  on  tbe  main  line, 
and  plaintiff,  without  making  further  In- 
quiry, boarded  the  train  and  took  a  seat 
Shortly  after  its  departure,  and  when  the 
train  had  gotten  between  one  and  two  miles 
from  Rockmart  the  conductor  came  through 
taking  up  tickets,  and  Informed  plaintiff 
ttiat  she  was  aboard  the  train  going  to  At- 
lanta. Thereupon  the  train  was  stopped, 
and  she  got  off.  It  is  alleged  that  she  was 
ordered  to  get  off  by  the  conductor,  but  it 
is  not  averred  that  she  requested  him  to 
take  her  on  to  the  next  station.  Plaintiff 
was  a  weak,  feeble  woman,  of  delicate  health 
and  64  years  of  age.  She  was  put  off  near 
the  woods  beyond  a  high  trestle,  on  top  of 
a  high  embankment  In  alighting  she  fell 
to  the  ground  and  was  greatly  embarrassed 
by  the  fall,  as  several  passengers  were  ob- 
serving her.  She  was  forced  to  stand  on  the 
narrow  and  high  embankment  until  the  train 
moved  away,  in  coiuequence  of  which  she 
became  frightened  and  nervous,  and  was  in 
no  condition  to  take  the  long  walk  back  to 
Rockmart.  The  conductor  told  her  It  was 
only  a  few  steps  back,  and  if  she  would  run 
she  would  catcli  her  train.  She  did  not 
know  this  was  untrue,  and  started  back  In 
a  run  or  fast  walk,  and  when  she  reached 
Rockmart  was  completely  exhausted,  and 
suffering  from  the  nervous  strain  and  fatigue 
of  the  walk.  When  she  boarded  the  train, 
the  conductor  did  not  Inform  her  she  was  on 
tlie  wrong  train,  but  she  "passed'  the  agent 
and  he  saw  her  board  said  train,  and  he 
knew  she  was  going  to  TaylorsvlUe.  and 
misled  petitioner  by  not  explaining  to  her 
that  her  train  left  from  the  rear  of  the 
depot" 

[1]  Although  the  plaintiff  boarded  the 
wrong  train  by  mistake,  she  was.  while  rid- 
ing thoreon,  so  far  a  passenger  as  to  entitle 
her  to  protectlm  against  the  company's 
n^llgence;  and  If,  wblle  such  a  passenger, 
she  had  been  injured  as  a  resnlt  pt  the  fail- 
ure of  the  company's  employes  to  exerdse 
dne  care,  the  defendant  would  have  been 
liable.  Cincinnati  Railroad  Go.  t.  Carper, 
112  Ind.  26,  IB  N.  B.  122,  14  N.  B.  352,  2 
Am.  St  Rep.  144;  Columbus  Railway  Co. 
T.  Powell,  40  Ind.  87 ;  1.  ft  O.  N.  Ry.  Co.  r. 
Gilbert,  64  Tex.  586;  Arnold  t.  Penn  Ball- 
road  Co.,  U6  Pa.  186,  a  AtL  218,  2  Am.  St 
Rep.  642. 

[Z]  But  whether  a  passenger  or  a  tres- 
passer, the  defendant's  servants  were  bound 
to  afford  her  a  safe  place  to  alight  It  is  not 
alleged  that  the  plaintiff  sustained  any  dam- 
age in  consequence  of  having  been  forced  to 
alight  at  an  unsafe  place.  It  is  alleged  mere- 
ly that  she  was  embarrassed  by  reason  of 
falling ;  and,  so  far  as  appears,  tbe  fail  was 
not  doe  to  any  negligoice  upon  the  part  of 
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uv  atBDt  br  swrant  of  tiw  dfltendant  Tb» 
entire  Injury  Buffered  bj  the  plaintiff  was 
due  to  the  fact  that  ah*  was  compiled  to 
walk  back  to  Bockmazt,  a  distance  of  about 
two  mile^  and  to  the  ezcltemoit  and  nexr- 
onsness  caused  by  bavlnff  boarded  the  wrcoig 
train.  Hoe  right  to  reoorer  must  therefore 
depend  upon  whether  her  act  In  taldng  the 
wrong  train  was  occasioned  by  any  act  of 
omission  or  oomndsBion  on  the  part  of  the 
defendant's  agents  whiclk  would  amount  to 
negUcenoe;  for,  U  Hie  mistake  was  due  to 
Ow  compai^'s  taiHt,  It  was  bound  to  take 
her  back  to  the  point  where  the  mistake  was 
made,  and  would  be  liable  for  any  Injuries 
sustained  by  her  as  a  result  of  her  BBott  to 
reach  a  place  of  safety.  I.  &  Q.  N.  By.  Co. 
T.  Oilbot,  61  Tex.  636.  On  the  other  hand, 
if  the  mistake  in  taking  the  wrong  train  was 
not  due  to  the  company's  default,  it  was 
bound  only  to  provide  her  a  safe  place  to 
disembark  after  the  mistake  was  discorered, 
and  when  she  had  thus  alighted  the  relation 
of  carrier  and  passenger  ceased,  and  the  com- 
pany was  no  longer  under  a  duty  to  her  aa 
a  passenger.  Cincinnati  Railroad  Ca  t.  Car- 
per, 112  Ind.  26,  13  N.  B.  122,  14  N.  B.  352, 
2  Am.  St  Bep.  144.  If  the  plalntlfl  took  the 
wrong  train  In  consequence  of  negligence  on 
the  part  of  the  ticket  agent,  the  conductor 
would  have  had  no  right  to  put  her  off  at 
the  place  where  she  alighted,  whether  he 
knew  of  the  agent's  negligence  or  not  Head 
T.  Oa.  Pacific  By.  C!o.,  79  Ga.  358,  7  S.  B.  217, 
11  Am.  St  Bep.  434. 

[$]  The  agent  correctly  gare  the  plaintiff 
all  the  Information  she  sought  In  the  ab- 
sence of  something  to  suggest  the  contrary, 
the  agent  was  not  bonnd  to  assume  that  the 
plaintiff  did  not  know  which  train  to  take. 
Both  tracks  were  In  plain  view,  and.  If  the 
plaintiff  was  in  doubt  she  could  easily  hare 
Inquired  of  the  agent,  or  of  the  conductor 
when  she  boarded  the  train.  It  is  no  part 
of  the  ticket  agrafs  duty  to  follow  passen- 
gers up  to  see  that  they  do  not  get  on  the 
wrong  train.  Hla  business  Is  In  the  tldcet 
<^ce,  and  bis  duty,  so  far  as  passengers  are 
concerned,  Is  ended  when  he  famishes  the 
means  of  transportation  and  gives  such  in- 
formation In  connection  with  its  use  as  Is 
necessary  to  ratable  the  passenger  to  prop^ 
ly  use  the  ticket  If  he  Is  applied  to  for  In- 
formatiott  in  reference  to  schedules,  or  as  to 
the  particular  train  which  the  passenger 
ou^t  to  tak^  it  is  his  duty  to  glTe  the  nec- 
essary information;  but  It  Is  not  his  duty 
to  Tolunteer  information  In  reference  to 
these  matters  to  all  passengers  who  apply  for 
tickets,  in  the  absence  of  some  intimation 
that  the  information  Is  desired.  The  state- 
mnt  that  the  train  would  be  due  in  40  min- 
utes was  not  misleading,  at  toast  in  the  ab* 
sBwa  of  some  allegation  that  it  was  nntrae^ 
and  that  the  only  train  due  about  that  time 
was  the  one  which  plaintiff  mistakenly 


boarded.  The  allegation  that  plaintiff  passed 
the  agent,  and  he  saw  her  board  the  train, 
Is  not  aniacisat  to  show  negligence  on  his 
mrt;  for  it  waa  no  part  of  bis  duty  to  be 
on  tiie  lookout  to  see  that  She  did  not  take 
the  wrong  train,  and  unless  he  purpoeely 
stood  by,  and  knowingly  and  IntentlonaUy 
permitted  her  to  make  the  mistake,  the  com- 
pany would  not  be  to  blame.  The  auc- 
tions do  not  show  that  he  did  this. 

[4]  It  is  clear  tiom  the  petition  that  the 
plaintiff's  mistake  was  due  to  bw  own  fail- 
ure to  exercise  ordinary  care,  and  not  to 
any  negligence  on  the  part  of  the  defend- 
ant The  demurrer  was  properly  sustained. 

Judgment  affirmed. 

(IS  Oik  App.  IBB) 

HcKINNBT  et  at  T.  BATTLB  BBOR. 
(No.  4,560.) 
(Court  of  Appeals  of  Georgia.  Aug.  26, 1913.) 

(ByUabua  hf  OourtJ 

1.  Sales  (|  467*)— CoNornoiiAL  Sales. 

Where  a  promissory  note  given  for  the 
parcbase  of  a  horse  reserres  to  the  seller  the 
title  to  the  property  antil  it  is  paid  for,  loss  in 
case  of  death  without  faolt  on  the  part  of  the 
buyer  will  fall  upon  the  seller  as  owner  of  the 
property,  in  the  absence  of  a  stipulation  to  the 
contrary.  It  la  within  the  power  of  the  con- 
tracting parties,  under  the  proviaiona  of  aec- 
tion  4123  of  the  <3ivil  Code  of  1910,  to  agree 
that  the  parcbaser  shall  bear  the  risk  of  the 
loss. 

[Ed.  Note.— For  other  eases,  see  Sales.  Cent 
Dig.  K  1354,  1368-1364;  Dee.  Dig.  §  467.*] 

2.  Sales  (5  467*)— CowraAOT-CoNBTBUCTioN. 

In  a  contract  of  sale,  with  reservation  of 
title  to  the  seller,  as  above  referred  to,  a  stip- 
ulation to  the  effect  that  it  is  expressly  under- 
stood that  the  aeller  does  not  insure  the  health, 
life,  soundness,  or  work  of  the  horse,  but,  "in 
cane  of  loss  or  damage  to  said  property,  the 
same  shall  be  the  loss  of  the  buyers,"  when 
construed  as  a  whole,  includes  loss  by  death. 

TEd.  Note.— For  other  caaes,  see  Sales,  Cent 
Dig.      1354.  1388-1304;  Dec  Dig.  I  467.*] 

Brror  from  City  Court  of  Albany;  D.  F. 
Crosland,  Judge. 

Action  by  Battle  Bros,  against  Thomas  Mc- 
Elnney  and  another.  Judgment  for  plaintiffs, 
and  defendants  bring  error.  Affirmed. 

B.  J.  Bacon,  B.  H.  Ferrell,  and  D.  B.  Bed* 
feam,  all  of  Albany,  for  plaintiffs  In  error. 
Mann  ft  MUner,  of  Albany,  for  defoidants  in 
error. 

BUSSBIXt  J.  The  action  was  against 
Thomas  McEinney,  individually  and  as  ad- 
ministrator of  his  wife,  upon  a  promissory 
note  given  by  them  to  Battle  Broa,  the  plain- 
tiffs, for  the  purchase  price  of  a  mare.  In 
the  note  Battle  Bros,  reserved  title  to  the 
mare  until  payment  of  the  note,  with  a  stipu- 
lation, however,  that  In  case  of  loss  or  dam* 
age  to  the  properly  the  same  should  be  the 
loss  of  Qie  buyers,  and  this  stipulati<ni  is 
coupled  with  the  express  ccHiditlon  that  the 
sellers  do  not  Insure  the  health,  life,  sound- 
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nesa,  m  woife  of  the  uld  mua  Two  pleas 
were  filed — (me  setting  op  traod  on  the  part 
<tf  the  BdlwB,  and  the  other  tbe  death  of  the 
bone  and  tbe  Insistence  of  tbe  defendants 
upui  a  redsaUm  of  the  contiacti  and  that 
the  loss  occaatoued  by  death  ahonld  be  the 
loea  of  the  plalntUb.  The  tital  Judge,  upon 
an  InapectUm  of  the  contract  at  sale,  de- 
dined  to  anbmlt  to  tlw  jury  the  laane  that  the 
loBB  dne  to  tbe  death  of  ttie  mate  ahould 
Can  upon  the  aeUera.  Tbe  isaae  of  teiud 
was  fairly  aabmitted  by  tbe  court,  and  upon 
this  issue  the  Jury  found  In  favor  of  the 
plain tlfTs.  Tbe  contention  that  the  dtfend- 
ants  ^onld  be  discharged  from  liability  upon 
the  ground  of  fraud  Is  abandoned  In  the 
brief,  and  tbe  only  question  presented  by 
tbe  record  is  whether  tbe  court  erred  in  re- 
ftiBlDg  to  present  tbe  defendants'  contention, 
that  the  death  of  tbe  mare  was  tbe  loss  of 
tbe  sellers,  and  ttiat  there  ahould  be  a  tesds- 
aion. 

[1]  We  Oilnk  that  tbe  judge  correctly  held 
that  the  death  of  the  mare  was  tbe  loss  of 
tbe  buyers,  and  not  of  tbe  sellers.  .  Under  tb& 
proTlslons  of  OMl  Code,  {  4123,  tbe  principle 
stated  by  counsel  for  the  plaintiffs  In  error, 
and  which  it  Is  Insisted  the  court  erred  In 
not  presKJtlng  to  tbe  Jury— that  where  prop- 
erty Is  sold  and  delivered,  and  title  Is  not 
to  pass  until  payment  In  full  of  tbe  purchase 
money,  and  tbe  property  Is  destroyed  or  dies, 
all  without  fault  of  tbe  rradee,  tbe  loss  must 
tall  on  tbe  vendor — ^Is  a  correct  general  rule. 
However,  an  exception  to  this  rule  may  be 
created  In  any  case  by  an  express  contract 
under  which  the  buyer,  and  not  the  seller, 
assumes  the  risk  of  loss.  In  onr  opinion  that 
Ja  precisely  what  occurred  in  this  case.  Tbe 
Code  section  expressly  provides  for  excep- 
tions by  contract  Section  4123  of  tbe  Civil 
Code  declares:  "Where  property  is  sold  and 
delivered,  but  title  is  not  to  pass  until  pay- 
ment In  full  of  tbe  purchase  money,  and  tbe 
property  is  loet,  damaged,  or  destroyed  with- 
out tbe  vendee's  fault,  he  Is  entitled  to  reads- 
alon  of  tbe  contnu^  or  to  an  abatement  In 
tbe  prtoe,  uinte$$  i<  <i  othertoite  affreed  in  the 
conirwa  of  tale:"  t«amed  counsel  for  tbe 
plaintiffs  in  error  do  not  Insist  that  an  ex- 
ertion cannot  be  made  by  which  tbe  loss 
shall  be  that  of  tbe  buyer.  Tb^  contend 
that  under  the  terms  of  tbe  contract  here  In- 
volved  tbe  contingency  of  the  death  of  tbe 
nare  was  not  provided  for  In  tbe  exception 
attempted  to  be  made,  and  for  tbat  reason 
that  the  defendants  should  be  relieved  under 
the  general  rule  embodied  In  section  4123. 
The  contentloa  In  tbe  present  case  Is  that  the 
words  "loss  or  damage^"  used  In  reCwrlng  to 
the  mare,  do  not  Include  Oeoth. 

since  eadi  word  anployed  in  a  amtract 
arast  be  considered  and  weighed  in  connec- 
tion with  other  words  and  phrases  referring 
to  tlw  same  object*  or  Included  within  the 
same  subject-matter,  we  cannot  concur  In  this 


view.  Tbe  writing  under  consideration,  after 
descxibing  the  maxe,  which  the  Instrument 
avers  la  brought  after  a  Aill  InapedliMi  and 
without  warranty,  ^ther  ezpreeaed  or  Im- 
plied, states  that  'it  is  e]q>res8ly  understood 
tbat  Battle  Bros,  do  not  insure  the  health, 
lifSh  soundness,  or  work  oX  said  .mare; 
*  *  *  but;  In  case  of  loes  or  damage  to 
said  propOTty,  same  diall  be  the  loss  of  the 
buyers.**  In  onr  opinion  ttie  verbiage  of  the 
contract  above  quoted,  when  construed  all  to- 
gether, la  amply  snlBcimt  to  constitute  a 
stttnilatl<m  tbat  tbe  loss  shall  foil  on  tbe 
buyers  in  Hie  event  the  property  Is  lost,  dam- 
aged, or  destroyed,  and  Includes  loss  by 
death.  The  word  "loss"  In  this  contract  re- 
lates back  to  "life"  In  the  previous  clause; 
and  loss  of  life  is  nothing  more  nor  less  than 
death. 

Tbe  ruling  In  Smith  v.  Culpepper,  108  Oa. 
7G9,  33  S.  K.  49,  cited  by  counsel  for  tbe 
plaintiffs  In  wror,  la  not  in  point,  because 
In  that  case,  as  appears  from  an  examina- 
tion of  tbe  record,  there  was  no  attempt  to 
make  an  exception  to  tbe  general  rale  laid 
down  In  Code  section  4123.  Of  course,  as  In- 
sisted by  counsel  for  the  plaintiffs  In  «rror, 
tbe  contract  should  be  construed  most  strong- 
ly Mslnst  the  plaintiffs,  because  they  pre- 
pared It ;  but  In  our  view  no  other  reasonable 
construction  can  be  placed  upon  tbe  contract 
than  tbat  given  by  tbe  trial  judge.  For  this 
reason  tbe  distinction  very  learnedly  drawn 
between  subjective  and  objective  loss  Is  Inap- 
plicable to  tbe  present  caaa 

Judgment  afilrmed. 

(U  Q«.  App.  KW) 

BARLOW  v.  STATE.    (No.  4,9S7.) 
(Court  of  Appeals  of  Oeorgla.   Aug.  26,  1918.) 

(SvOahut  »y  the  Court.) 
1.  OBOjajiAX.  Law  ({  1144*)— Apfial— Pbb- 

ST7MPTI0N— STEIKINO  PUCA  IV  ABATEMENT. 
As  appears  from  tbe  record,  tbe  plea  in 
abatement  was  filed  after  arraignment  and  the 
joinder  of  iasae.  "In  order  for  the  striking  of 
a  plea  in  abatement  to  famish  a  ground  for  re- 
versal. It  must  affirmatlTely  appear  that  such 

filea  was  filed  before  arraignment;  otherwise, 
t  will  be  presumed  tbat  tbe  judgment  of  the 
court  was  nght,  and  that  the  plea  was  filed  aft- 
er arraignment'^  Moseley  v.  State,  74  Qa.  404 ; 
Stats  V.  Baster.  80  Ohio  St  542,  27  Am.  R«i. 
478 ;  State  v.  Sharp,  110  N.  C  604,  14  S.  E. 
CM:  State  v.  Blckey,  10  N.  J.  Iaw,  83:  State 
V.  Hamlin,  47  Conn.  80.  86  Am.  Rep.  64 :  U. 
S.  V.  White,  6  Oraneb,  O.  C.  467,  FedT  Gas.  No. 
ie,67». 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  U  2736-2761,  2766-2771,  2774- 
2781,  2901,  8016-^7;  Dml  Dig.  |  U44.*] 

2L'  CftmifAL  Law  d  278*)— Pcba  in  Abatc- 
UBNT— OBjzonoNa 

'*Th6  only  objections  which  can  be  taken 
to  a  grand  juror  by  plea  in  abatement  must  be 
such  as  would  disqualify  the  juror  to  serve  In 
any  case.  •  *  *  All  other  obJectionB  effect- 
ing the  incompetency  of  tbe  Juror  must  be  tak- 
en by  challenge,  if  at  all,  and  will  not  be  heard 
after  the  time  for  challenging  is  past  Thus,  It 
is  not  a  good  plea  to  an  indTctment  for  muraer 
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that  a  member  of  the  grand  jurr  which  found 
the  Indictment  was  a  nephew  of  the  person  who 
was  murdered."  Thompson  &  Mernam  on  Ju- 
ries. {  635. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  638-642 ;  Dec  Dig.  %  27a*] 

3.  LaBCENT   (8  66*)  —  ClBODltSTAHTIAL  Bvi- 

DBKCB— SUTIXCIBRCT. 

Although  the  evidence  Is  circumstantial, 
and  barely  sufficient  to  exclude  every  other  rea- 
sonable hypothesis  save  that  ol  the  defendant's 
guilt,  no  reasonable  supposition  can  t>e  drawn 
from  the  evidence  which  will  connect  any  other 
person  with  the  disappearance  of  the  watch, 
whidi  was  proven  to  have  been  in  a  room  of 
the  prMecutor's  house  at  the  time  that  the  ac- 
cnsM  entered  it,  and  the  lora  of  which  appears 
to  have  been  concurrent  with  the  departure  of 
the  accused.  Sheffield  State,  1  Ga.  App.  135, 
57  S.  B.  069. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  ig  152,  164, 165, 167-169  ;  Dec  Dig. 

nrror  from  Superior  Court,  Fayette  Coun- 
ty; R.  T.  Daniel,  Judge 

Bill  Barlow  was  convicted  of  larceny,  and 
brings  error.  Affirmed. 

J.  W.  Culpepper,  of  Fayetteville,  for  plain- 
tiff in  error.  E.  M.  Owen,  Sol.  Oen.,  of 
Zebulon,  and  3.  W.  Wise,  of  Fayetteville,  for 
the  State.  ' 

BU8SBLL,  J.    Judgment  affirmed. 


<13  OA.  App.  301) 

COSPBK  V.  STATE.    (No.  4,932.) 
(Court  of  Appeals  of  Oeorgia.  Aug.  25,  1913.) 

(BvUalHU      tha  Court.) 

1.  Cbihinal  Law  (8  1030*)— CoNSTiTtrriOK- 
AL  Law  (i  46*}— Determination  of  Con- 

STITDTIOnAI.  QDBBTIONS— NECESSITT— CeB- 
TIFIOATION  TO  SUPBEU  CODBT. 

The  question  whether  a  statute  is  for  any 
reason  unconstitutional  will  not  be  certified  to 
the  Supreme  Court,  when  a  determiuation  of  the 
issues  involved  can  be  reached  without  a  deci- 
sion of  that  question.  Nor  will  a  reviewing 
court  pass  upon  the  conatitutlonaUty  of  a  stat- 
ute, unless  it  appears  that  the  question  was 
made  in  the  court  below  and  passed  upon  by 
the  trial  judge. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8S  2619-2621,  2632.  2653; 
Dec  Dig.  S  1030:*  Constitutional  Law,  Gent 
Dig.  H  43-15;   Dec  Dig.  f  46.*] 

2.  Weapons  (i  8*)— Casbtinq  Weapons. 

"The  act  approved  August  12,  1010  (Acta 
1910,  p.  134).  entitled  'An  act  to  prohibit  any 
person  from  having  or  carrying  about  his  per- 
son •  •  *  any  pistol  or  revolver  without 
first  having  obtained  a  license  from  the  ordi- 
nary,' etc,  should  receive  a  reasonable  con- 
struction, in  accord  with  the  purpose  of  the 
Legislature  in  enacting  it."  Jackson  v.  State, 
12  Oa.  App.  427.  77  S-  E.  371;  Strickland  v. 
State,  137  Ga.  1.  72  S.  E.  260,  36  L.  B.  A. 
IN.  S.)  115,  Ann.  Cas.  1913B,  323;  Id.,  137 
Ga.  115,  72  S.  E.  922. 

[Ed.  Note^For  other  case*,  see  Weapons, 
Cent  Dig.  f  8:  Dec  Dig.  |  8.*] 

8.  GBnuNAi.  Law  (§(  20,  788*)— Bvidbncb— 
QiniBTioir  or  Intent. 

A  criminal  intent  is  an  essential  ingredient 
of  crime,  and  while  it  may  be  presumed,  as  a 
matter  of  law,  that  one  anticipates  the  natural, 
ultimate  consequences  of  his  act,  the  question 


of  intention  rests  ultimately  irfth  die  Jury,  and 
is  not  for  the  conrt 

TEd.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I|  21,  24,  26,  170B,  1707;  Dec 
Dig.  fiS  20,  73§.*"  ^ 

4.  Weapons  {|  IS*)— Gabbthto  WnAFOirs— 

Evidence. 

One  who  finds  a  pistol  on  a  public  road, 
and  carries  it  to  his  home  solely  for  the  pur- 
pose of  safekeeping  until  the  pistol  is  called  for 
by  its  owner,  is  not  guilty  of  a  violatioD  of  the 
act  prohibiting  the  carrying  of  pistols  without 
a  license;  and  it  is  error  to  iDstmct  the  jury 
that  under  such  a  state  ni  facts  they  should 
convict  the  accused. 

[Bid.  Note.—For  other  cases,  see  Weapons, 

Cent  Dig.  81  16,  17;  Dec  Dig.  8  13.*] 

Error  from  Superior  Court,  Heard  County  ; 
R.  W.  Erevan,  Judge. 

Henry  Cosper  was  convicted  of  carrying  a 
weapon,  and  brings  error.  Beversed. 

S.  HoldemesB,  of  Carrollton,  for  plalnttfC 
In  error.  J.  B.  Terrell,  SoL  Gen.,  of  Green- 
ville, for  the  Statfc 

RUSSELL,  J.  The  facts  are  very  brief. 
The  state's  witness  saw  the  defendant  car- 
rying a  pistol  on  a  public  road,  going  toward 
the  defendant's  home.  He  bad  it  in  his  band, 
openly  and  not  concealed.  The  defendant 
bad  no  license  authorizing  him  to  carry  a 
pistol.  The  defendant  (who  was  a  boy  18 
years  of  age)  stated  that  on  tlie  day  he  met 
tbe  witness  (who  was  on  his  way  from  the 
borne  of  the  defendant's  father)  he  saw  a  pis 
tol  In  the  middle  of  the  road.  He  picked  it 
up  and  carried  it  to  his  father's  house,  and 
did  not  Imow  who  was  the  owner  of  the  pis- 
tol. A  day  or  two  later  Sam  Cavender,  who 
had  lost  a  pistol,  came  to  the  defendant's 
house  and  Identified  it,  and  the  defendant 
delivered  the  pistol  to  Cavender.  The  de- 
fendant stated  that  he  did  not  himself  own 
any  pistol,  and  had  no  intention  of  vloIatlnK 
the  law,  but  merely  picked  it  up  and  preserv- 
ed it  for  the  owner. 

[1]  1.  Counsel  for  plaintiff  In  error  seeks 
to  question  the  constitutionality  of  the  act 
of  1010  (Acts  1910,  Ik  134).  In  our  opinion 
the  point  which  the  learned  couns^  for  plain- 
tiff In  error  seeks  to  raise  was  settled  by  the 
ruling  of  the  Supreme  Court  In  Strickland  v. 
Stete,  137  Oa.  1,  72  B.  B.  260,  36  L.  B.  A. 
(N.  S.)  116,  Ann.  Cas.  lOlSB,  323.  But  In 
any  event  we  shall  not  deal  with  the  ques- 
tion of  the  constitutitmallty  of  tbe  act  aa 
affecting  tbe  plaintiff  In  error.  The  qoestion 
as  to  whether  a  statute  is  for  any  reason  con- 
stitutional will  not  be  certlfled  to  the  Su- 
preme Court,  when  a  determination  of  the  is- 
sues Involved  can  be  reached  without  a  deci- 
sion Involving  tbe  constltudonality  of  ttie 
law  In  question.  Wlmberly  v.  Oeo^a  South- 
ern A.Florida  B.  Co.,  6  Qa.  App.  2^  6S  Q. 
E.  29.  Nor  wiU  a  reviewing  court  pass  apim 
the  constitutionality  of  a  statute,  unless  it 
appears  that  the  question  was  made  In  the 
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r-onrt  below  and  passed  nprni  by  the  trial 
Judge.  Griggs  t.  State.  ISO  Qa.  16,  60  B.  ZL 
103. 

[2]  2.  The  conrt  enlarged  the  Jury  that,  if 
tbey  beUered  It  to  be  tme  that  the  defendant 
lacked  the  i^stol  up  on  the  public  highway 
and  caiTled  it  on  his  petmm  to  bis  home  (It 
being  ccoiceded  that  the  defendant  had  no 
license),  he  wonld  be  guilty  under  the  law. 
As  w:aa  said  by  Judge  Lumpkin,  In  delivering 
the  opinion  ot  the  court  In  Uie  Strickland 
Case,  supra:  "The  act  forbidding  the  carry- 
ing of  pistols  without  a  license  should  re- 
ceive a  reasonable  constmctlon.''  Foilowlng 
this  mling,  In  3&tkam  v.  State^  12  6a.  App. 
427.  77  8.  B.  371,  this  court  hdd  that  the 
statute  was  not  Intended  to  prevent  the  man- 
ual  possession  of  a  pistol  for  such  a  length 
of  time  as  was  necessary  to  examine  It  with 
a  view  to  Its  purchase,  nor  to  penalize  the 
act  of  one  who,  having  a  pistol  In  his  band 
for  no  other  purpose  than  that  of  examlna- 
tlon.  might  be  temporarily  called  aside  by 
some  one  who  wished  to  speak  to  him.  In 
the  present  case.  If  there  had  been  no  evi- 
dence but  that  in  behalf  of  the  state,  the 
Jury  would  have  been  warranted  in  convict- 
ing the  accused.  But  the  defendant  made  a 
statement,  and  It  was  the  ri^t  of  the  Jury, 
if  they  saw  fit.  to  believe  that  statement  If 
they  believed  It.  it  was  the  right  and  duty  of 
the  jury  to  apply  the  rule  of  reason  and  the 
test  of  reasonableness  to  the  circumstances 
under  which  the  accused  had  the  ^to\  in 
his  possession,  as  well  as  to  ascertain  wheth- 
er or  not  there  was  in  fact  any  Intent  to 
commit  a  crime.  The  charge  of  the  trial 
Judge  practically  eliminated  the  defendant's 
t-tatement  from  the  case,  and  was  a  holding 
that,  as  a  matter  of  law,  one  has  no  right  to 
[lick  up  a  pistol  lying  in  the  public  road,  no 
niutter  what  may  be  his  purpose  In  so  doing. 

Under  the  charge  of  the  learned  trial 
Judge,  the  Jury  was  obliged  to  convict  the 
accused,  even  If  they  believed  the  defend- 
ant's statement  The  opinion  of  the  Judge 
who  presided  In  this  case  is  entitled  to  great 
consideration,  because  he  Is  not  only  an  up- 
rl^t  magistrate,  without  fear  and  without 
reproach,  but  he  Is  also  a  most  erudite  Jurist; 
but  still  we  cannot  concur  In  the  view  of  the 
statute  as  presented  in  the  instruction  above 
quoted.  As  has  been  several  times  pointed 
out  by  this  court  (and  the  fact  is  also  re- 
ferred to  by  Justice  Lumpkin  in  the  Strick- 
land Case,  supra),  the  «ale  of  pistols  In  this 
state  is  not  unlawful.  There  was  a  time 
when  It  was  illegal  to  sell  pistols  In  Georgia, 
but  that  law  was  repealed.  It  must  be  as- 
sumed that  the  Legislature  was  cognizant 
of  the  history  of  prior  legislation  upon  this 
subject  at  the  time  the  act  of  1910  (Acts 
1910,  p.  134)  was  passed.  In  the  opinion  of 
the  majority  of  the  Supreme  Court  the  Leg- 
islature did  not  Intend  to  prevent  the  car- 
riage or  delivery  at  a  pistol  from  the  place 
of  sale  to  the  home  of  the  purchaser.  The 
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purpose  of  tiie  carrying  must  be  taten  Into 
cmislderatlon,  and  there  must  be  some  indi- 
cation that  the  carrying  Is  more  or  less  ha- 
bitual. Jackson  v.  State,  supra.  Of  course, 
It  would  never  do  to  hold  otherwise  than 
that  evidence  of  carrying  on  one  occasion 
would  be  sufficient  to  authorize  the  conclu- 
sion that  the  accused  habitually  carried  the 
pistol  Identified  by  proof  as  having  been  car- 
ried on  that  occasion,  without  a  license.  But 
we  are  not  prepared  to  hold  that,  If  in  any 
case  it  should  plainly  appear  that  the  carry- 
ing was  a  mere  temporary  incident  due  to 
an  emergency  of  some  kind,  or  absolutely  nec- 
essary for  the  transportation  of  the  property 
and  Its  preservation,  or  to  prevent  a  breach 
of  the -peace — perhaps  a  homicide — one  who 
could  show  a  good  reason  for  not  taking  out 
a  license.  In  the  fact  that  he  had  never  own- 
ed a  pistol,  should  be  subjected  to  punish- 
ment for  failure  to  take  out  a  license. 

[3]  S.  In  the  offense  of  carrying  a  pistol 
without  taking  out  the  license  required  by 
law,  as  in  every  other  act  denounced  by  law 
as  criminal,  the  culpability  of  the  accused 
must  be  determined  by  the  intent  with  which 
the  act  was  done.  True,  as  a  general  rule, 
the  law  supplies  proof  of  Intent  by  the  pre- 
sumption that  every  person  Intends  the  legit- 
imate consequences  of  his  act;  but  this  pre- 
sumption may  be  rebutted,  either  by  the 
evidence  in  the  case  Or  the  defendant's  state- 
ment if  the  Jury  see  proper  to  believe  it. 
To  constitute  a  crime,  not  only  must  an 
act  be  done  which  Is  forbidden  by  law,  but 
there  must  be  operating  In  addition  to  this 
and  In  the  act  Itself  an  intention  to  vio- 
late the  law,  or  criminal  negligence.  It  is 
elementary  that  there  must  be  "a  union 
or  Joint  operation  of  act  and  intention,  or 
criminal  negligence,"  to  constitute  a  crime. 
Having  proved  the  commission  of  an  act 
forbidden  by  law,  the  legal  presumption  that 
the  apparent  violation  of  the  law  was  will- 
ful and  Intentional  fortifies  the  prosecution, 
and  completes  the  case  In  behalf  of  the 
state.  But  this  does  not  preclude  the  possi- 
bility of  the  defendant's  showing  that  he  had 
no  Intention  of  violating  tbe  law.  Especial- 
ly Is  this  true  in  those  cases  where  the  grava- 
men of  the  offense  consists  in  tbe  particular 
Intention,  with  which  the  act  was  done.  In 
all  such  cases  the  question  the  intention 
Is  one  wholly  for  the  jury. 

We  are  of  tbe  opinion  that  the  same  rule 
should  be  applied  in  a  case  such  as  this, 
where  the  gravamen  of  the  offense  Is  the 
failure  to  obtain  permission  to  do  the  act 
which,  If  the  legal  requirements  had  been 
complied  with,  would  have  been  permissible. 
In  other  words,  if  the  defendant  In  the  pres- 
ent case,  being  over  18  yeara  of  age,  bad  ap- 
plied for  a  license  and  had  complied  with 
the  other  statutory  requirements,  he  could 
have  obtained  one.  Had  he  obtained  the 
license,  his  carrying  the  pistol  would  not 
have  be&i  Illegal.  Can  it  be  aal^'^hat.  If 
Digitized  by  ^ 
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me  Jary  are  ntlifled  trom  the  dromofrtanoM 
tbat  there  was  no  reason  why  he  sbonld  have 
takrat  ont  a  license  to  carry  a  pistol,  he 
should  be  pnnished,  forsooth,  because  he  had 
not  obtained  a  license?  In  forbidding  per^ 
Bone,  other  than  those  excQtted  from  the 
operation  of  the  act,  to.  carry  jdstols  with- 
out first  obtaining  a  Ucens^  it  must  be  aa- 
Bomed  that  the  Legislature  had  in  mind  one 
who  intoided  to  carry  a  pistol.  If  one  in- 
tends to  carry  a  pistol,  and  does  carry  It, 
without  obtaining  a  llc«ise,  he  la  goUty  of 
a  violation  of  the  law  now  In  question;  but 
If  one  who  has  not  obtained  a  license,  for 
the  reason  that  he  has  never  Intended  to  car^ 
ry  a  pistol,  is  fbreed  by  some  exigency  (the 
stress  of  which  the  jury  la  to  consider  as 
lUnstmtlTe  of  his  intention)  to  remove  a 
pistol  from  an  unsafe  to  a  safe  place,  or  to 
prevent  its  unlawful  use,  the  accused  should 
not  be  convicted.  It  is  In  every  case  for  the 
jury,  from  the  circumstances  of  the  case, 
to  determine  whether  the  accused  intended 
to  carry  a  pistol  without  obtaining  a  license. 
Of  course,  if  nothing  more  appeared  than 
that  he  had  carried  a  pistol  and  had  not 
obtained  a  license,  or  if  It  appeared  that  the 
exigency  was  not  such  as  satlsfbctorlly  to 
negative  the  assunqitlon  that  the  pistol  car- 
rier intoided  to  violate  the  law,  the  accused 
would  properly  be  convicted.  But  If,  on 
the  other  hand,  the  defendant,  either  by 
proof  or  by  his  statement,  it  credible,  rebuts 
the  presumption  of  criminal  Intention  aris- 
ing from  pro<rf  that  be  carried  the  pistol, 
an  acquittal  would  be  authorized. 

[4]  4.  One  who  finds  a  i^tol  on  a  public 
road  and  carries  It  to  his  home,  solely  for 
the  purpose  of  safekeeping,  until  the  pistol 
Is  called  for  by  its  owner,  is  not  guilty  of 
a  violation  of  the  act  prc^lbitlng  the  carry- 
ing of  pistols  without  a  license,  and  it  Is 
error  to  Instruct  the  Jury  that  under  such  a 
state  of  facta  they  should  convict  tbe  accus- 
ed. And  for  this  reason.  In  our  opinion,  it 
was  error  to  tell  the  jury  they  were  by  law 
required  to  convict  the  accused,  regardless 
of  his  statetueiit  Of  course.  It  can  never  be 
known  whether  or  not  the  jury  would  tmve 
believed  tbe  defendant's  statement;  but  they 
might  have  believed  It,  and  If  It  is  the  truth 


at  the  cue,  tbe  defendant  was  not  guilty, 
although  he  had  not  paid  the  license  required 
by  law,  because  there  never  was  a  time 
when  he  had  carried  or  intended  to  carry 
a  pistol  vrithln  the  true  meanhig  and  reason* 
able  Intendment  of  the  act  of  ISIO. 

The  word  "carry^  sometimes  involves  the 
idea  ot  baldtnde,  and  as  pointed  out  in  the 
Jackson  Oas^  supra,  tiiere  must  he  mora 
than  a  mere  temporary  handling  of  the  pistol 
to  constitute  the  offense  defined  in  the  act 
of  1910.  When  we  consider  the  Intention  of 
the  Legislature  In  passing  this  statute,  as 
well  as  the  ruling  of  the  Supreme  Court  in 
Modesette  v.  SUte,  116  Oa.  682,  41  a  E  992, 
in  which  It  was  held  that  me  who  comes 
Into  possession  of  a  pistol  at  a  public  gather* 
Ing  Is  not  guilty  of  carrying  the  weapon  to 
the  gathering  (which  ruling  was  followed  In 
Culberson  v.  State,  119  Oa.  805,  47  8.  B.  175. 
and  Amorous  v.  Stat^  1  Oa.  App.  S13,  57 
S.  n.  900),  and  bear  in  mind  the  reasoning 
in  the  ^Tldcland  Case,  supra,  and  the 
authorities  therein  dted,  especially  Hill  v. 
State,  53  Ga.  472,  It  is  apparent  that  the 
light  to  carry  arms  guaranteed  by  the  Consti- 
tution (the  exercise  of  which  may  be  regulat- 
ed, bnt  cannot  be  prohibited)  Is  one  ot  habi- 
tude^ That  this  la  true  has  been  universally 
admitted  in  those  rulings  in  which  it  was 
held  that  the  proof  of  concealment  (tf  a  pistol 
for  but  a  moment  was  sufficient  to  authorize 
conviction,  because  it  was  necessary  that  one 
who  carried  a  pistol  should  have  the  habit 
of  carrying  it  openly  and  fully  exposed  to 
view,  so  that  one  having  his  person  in  view 
would  at  all  times  know  that  the  pistol  car- 
rier was  armed.  Certainly  the  grant  of  a 
license  for  a  designated  term  involves  the 
thought  that  the  applicant  for  the  license  in- 
tends to  obtain  the  right  to  carry  a  pistol 
(though  openly)  as  often  as  he  desires  during 
the  life  of  his  license  and  to  le^lfze  tbe 
habit  (if  he  has  the  habit)  of  carrying  the 
pistol.  For  this  reason,  the  statement  of 
the  accused  that  he  did  not  own  a  pistol, 
and  did  not  intend  to  violate  the  law,  if  cred- 
ible to  the  Jury,  was  of  such  legal  signifi- 
cance that  the  Jury  should  have  been  permit- 
ted to  at  least  consider  IL 

Judgment  reversed. 
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Dx  parte  IfASSBBL 

STATSl  T.  MASSEa 

(Sapnmt  Oonit  of  South  Carolina.    May  24. 
1018.  Behearinc  Denied  Auff.  26*  181S.) 

1.  Habsu  OoBPua  (S  02*)— Soora  or  In- 

L^lation  as  to  extradition  belns  within 
the  power  of  CmgrtM,  Itt  ttatntea  are  para- 
mount to  state  Cimstltntlona  and  atatutea,  and 
all  that  a  state  court  can  do  nnder  habeas  cor- 

8 OS  by  one  held  under  an  eztraditiou  warrant 
>  to  determine  whether  the  conditions  of  the 
fadeial  Constitution  and  statntoa  ban  been 
complied  with. 
[Ed.  Note.— For  other  cases,  see  Habeaa  Cor- 
na.  Cent  Dig.  81  81,  83.  87-96;  Dec  Di«.  i 
~      EztradiUon,  Cent  Dig.  I  45.] 

2.  Habeas  Cobfus  (M  UO*)— Bail  Pindino 
FinAi.  Hkabino. 

Ordinarily  bait  may  be  granted  pending  a 
llnal  hearing  in  habeas  corpos  proceedings ;  but 
where  the  prisoner  is  held  for  extradition,  bail 
should  not  be  allowed,  if  the  federal  law  has 
been  complied  with,  as  it  muat  be  preaumed  the 
atate  extraditing  will  accord  the  prisoner  all 
his  lenl  rights,  thongh,  if  &o  law  has  not  been 
compued  with,  the  prisoner  may  be  released  ab- 
solutely or  on  bail. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  8  9» ;  Dee  Dig.  |  110.*] 

S.  Haw^ff  CoBPiTB  a  92*)— ScoPK  or  In- 
Q may— Extradition  Pbockkdings. 

In  habeaa  c<^nB  proceedings  the  court  may 
determine  whether  the  prisoner  is  subject  to 
extradition  under  the  feaeral  statute,  as  wheth- 
er he  is  the  person  charged,  whether  he  is  a 
furtive  from  justice,  whether  he  was  in  the 
demanding  state  when  the  offeose  was  commit- 
ted, and  whether  the  act  charged  was  a  crime  in 
the  demanding  state ;  but  the  court  cannot  Id- 
qnire  Into  the  motlTe  of  the  extradition  or  the 
merits  ot  tin  case. 
[Ed.  NotBu— For  other  cases,  see  Habeas  Cor- 
as. Cent  Die.  SI  81.  83,  87-96;  Dec.  Dig.  « 
~     Eb^MlUon,  Cent  Dig.  |  46.] 

4.  EiXTBADiTiON  (8  39*>— Vauditt  of  BxQtn- 
sxtion—Pbesumftion. 

When  extradition  papers  are  regular  on 
their  face,  even  intendment  Is  in  favor  of  their 
validity,  and  the  burden  is  on  the  prisoner  to 
show  tiiat  tiie  statntes  have  not  been  complied 
with. 

[Eld.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  H  46,  46;  Dec.  Dig.  8  38.*] 

5.  Habiab  CoBPtTB  (I  110*)— ScoPB  or  IN- 

QUIST- EXTBADxnON. 

That  the  prisoner  was  held  for  extradition 
for  a  crime,  but  was  guilty  of  no  moral  wrong, 
and  the  prosecution  was  a  hardship,  and  insti- 
tuted to  collect  a  debt,  and  the  Governor  of 
another  state  had  refused  extradition,  did  not 
show  that  the  statutes  had  not  been  complied 
with,  and,  the  extradition  papers  being  regular 
on  their  face,  the  court  ened  in  admitting  the 
prisoner  to  hail  pending  hearing  in  habeas  cor- 
pus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent  Dig.  I  09;  Dee.  Dig.  |  UO.*] 

6.  H*if!Aif    GOBPUB   (I   85*)— BVIDKKCI— Ex- 
TBADXTIOV  PBOOBEDINQS. 

It  was  error  to  admit  as  evidence  in  a  ha- 
beas corpus  prooeeding  an  affidavit  of  a  private 
individoal  siting  that  the  Governor  told  htm 
that  an  extradition  requisition  bearing  the  Gov- 
ernor's official  signature  and  the  great  seal  of 
the  state  tkad  not  been  signed  by  the  Governor. 

(Ed.  Note.— For  other  cases,  see  Halwaa  Cor- 
pus. Cent  Dig.  81  H.  78;  Dec  Dig.  |  86.*] 


7.  Habbab  Cobfdb  (|  85*)— BmnmoM— Sx- 

T&ADmOH  PaFXBB. 

Telegrams  In  relation  to  extradition  pro- 
ceedings between  the  Governors  of  the  two 
states,  indicating  withdrawal  of  the  requisition, 
which  were  cfonndered  on  the  preliminary  hear- 
ing  in  habeaa  corpus  without  objection,  were 
properly  considered  on  the  final  hearing. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {|  77.  78 ;  Dec  Dig.  {  85.*] 

8.  Habeas  Cobfitb  (|  110*)— Bblease  on 
Bail— Failubb  or  PuBoiraB  to  Affeab  at 
FlNAI,  Heabzho. 

If,  pending  final  hearing  In  habeas  corpus 
proceeding  the  prisoner  is  released  on  Imil, 
and  he  fails  to  appear,  his  bail  will  be  forfeited, 
and  the  inquiry  into  the  legality  of  the  arrest 
be  deemed  abandoned,  unless  fae  can  give  a  legal 
excuse,  the  acceptance  of  which  la  in  the  discre- 
tion 01  the  court 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  99;  Dec  Dig.  |  110.*] 

Appeal  from  Common  Pleas  Ctrenit  Court 
of  Spartantinis  County;   Thos.  S.  Sease, 

Judge. 

Froeeediiigs  In  lial»eB8  corpus  by  W.  J. 
Maasee.  From  an  order  discharging  him  from 
custody,  the  State  appeali.  Beveraed,  ^tb 
direettona 

Attorney  General  Frlerson,  H.  S.  Stokes, 
of  Nashville,  Tenu.,  and  Nicholls,  &  Nicholls, 
of  Spartanburg,  for  the  State.  Sanders  & 
De  Pass,  C.  C  Wycbe.  and  Jolm  Gary  Evans, 
all  of  Spartanburg,  for  respondoit 


WOODS,  J.  The  petitioner,  W.  J.  Masaee, 
was  arrested  by  aherUE  of  Spartanburg  coun- 
ty under  tbe  mandate  of  liis  excellency  Cole 
L.  Blease,  Goreraor  of  South  Carolina,  is- 
sued on  the  25tb  day  of  July,  1912,  in  ac- 
cordance with  a  requisition  from  bis  excel- 
lency Ben  W.  Hooper,  OoTemor  of  Tennes- 
see^ On  tbe  same  day,  upon  the  application 
of  Bfassee,  Hon.  T.  S.  Sease,  circuit  Judge, 
Issued  a  writ  of  habeas  corpus  returnable  in 
tba  afternoon  ot  that  day.  The  sheriff  made 
return  to  the  writ:  "That  W.  J.  Masses  Is 
held  In  my  custody,  under  telegram  from 
Governor  Cole  L.  Blease  and  warraiU;  iBSued 
by  Magistrate  A.  H.  Klrby,  charged  wltb 
niaMng  tbreats  and  using  duress  to  indncft 


Botwrt  WUUams  to  dismiss  an  action  In  Unit 
ed  States  Court"  The  record  containa  this 
statemoit  of  tbe  proceedings  t>efore  Judge 
Sease:  *^unsel  tbr  the  petitioner  then 
moved  that  tbe  petitioner  be  admitted  to 
bail  pending  tbe  hearing  of  the  foregtdng 
writ  Connsel  for  the  state  objected  on  tbe 
ground  that  the  statutory  four  days'  notice 
had  not  been  given.  TMs  objection  was 
overruled,  and  his  honor  passed  tbe  following 
order  admitting  Massee  to  ttail.  bis  honor 
ruling  and  holding  that  appellant  was  en- 
titled to  four  days'  notice,  but  that  be  wonld 
admit  the  petitioner  to  bail  in  the  mean- 
time." Accordingly,  an  order  was  made  that 
Massee  be  discharged  from  custody  on  giving 
bond  in  the  sum  of  $10,000,  conditioned  for 
bis  appearance  before  Judge  Sease  on  tbe 

la  Dee.  Dig.  a  An.  Dig.  K»T-m^mimi^  £^ 
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27tta  day  of  Jaly.  1^2.  The  bond  was  made, 
and  Hasaee  wu  dlst^harged.  In  the  mean- 
time, on  the  26th  of  Jnly,  GoTemor  Bleaae, 
having  Tec^Ted  a  telegram  signed  by  Gov- 
ernor Hooper  stating  that  the  retinlsltlon 
had  been  itfgned  by  mistake  and  was  re- 
voked, requested  Jndge  Sease  to  continue  the 
hearing  until  Governor  Hooper's  telegram 
could  be  authenticated  under  the  seal  of  the 
state  of  Tennessee.  An  order  was  according- 
ly made  postponing  the  hearing  nntU  the  7th 
of  August,  and  requiring.  Maasee  to  appear  In 
person  before  Judge  Sease  on  the  7th  of 
August  at  10 :30  In  the  forenoon,  and  conttu- 
ulng  the  bond  In  force  until  that  tlm&  in 
passing  this  order,  Jndffe  Sease  conddered, 
without  objection  of  counsel.  Che  telegram  of 
Governor  Blease  to  him,  Qie  telegram  of  Gov- 
ernor Hooper -to  Governor  Blease^  and  a  tele- 
gram from  James  B.  Cox,  Esq.,  of  lEaox- 
vUle,  to  Massee  stating  that  Governor  Hoop- 
er had  promised  to  revoke  the  requldtton. 

Massee  did  not  appear  on  the  7tb  of  Au- 
gust, pleading  Illness  as  an  excuse,  and  his 
counsel  printed  a  paper,  purporting  to  be 
sU;ned  by  Hasseel  waiving  fala  right  to  be 
present  at  the  habeas  corpus  proceedings. 
Counsel  for  the  state  of  Tennessee  objected 
to  the  hearing  In  the  absence  of  the  petition- 
er on  the  grounds  "(a)  that  the  bond  was 
conditioned  upon  the  personal  appearance  of 
the  petitioner,  W.  J.  Bfassee,  before  his  hon- 
or, and,  upon  the  failure  of  the  petitioner  to 
enter  his  appearance  In  person,  the  condition 
of  the  bond  was  broken ;  (b)  that  in  a  habeas 
corpus  proceeding  In  which  ex  vl  termini  and, 
as  the  law  directs,  the  body  of  the  petitioner 
must  be  brought  Into  court,  the  personal  ap- 
pearance of  tile  petitioner  was  a  duty  and  ^ot 
a  personal  right  which  could  be  waived." 
Overruling  these  objections,  Judge  Sease  pro- 
ceeded with  the  hearing,  and  admitted  for 
his  considerBtion  In  the  matter  the  telegram 
ftom  Governor  Hooper  to  Governor  Blease 
purporting  to  revoke  the  reqnleitlon,  the  tel- 
egram from  James  B.  Coz,  Esq.,  to  Massee 
stating  that  Gov^or  Hooper  had  promised 
to  revoke  the  requisition,  and  an  Affidavit  of 
W.  D.  McN^l  to  the  effect  that,  in  a  conver- 
sation with  him.  Governor  Hooper  gave  his 
reasons  for  relnstntlng  the  requisition,  and 
stated  that  he  did  not  previously  sign  the 
requisition. 

In  overruling  the  objection  to  all  these  doc- 
uments made  on  the  ground  that  they  were 
mere  hearsay,  and  that  the  formal  requisition 
of  the  Governor  of  a  state  was  not  subject  to 
collateral  atteck  in  this  manner,  and  that 
counsel  were  taken  by  surprise,  and  had  no 
opportunity  to  meet  the  statements  of  the 
affidavits  of  McNeil,  Judge  Sease  held  "that, 
as  such  had  been  introduced  before  him,  and 
considered  by  him  when  he  passed  the  order 
extending  the  time  for  the  hearing,  they  were 
already  in,  and  would  be  considered  by  him, 
as  they  were  referred  to  in  an  order  previous- 
ly passed  by  him  in  this  matter."  Cktunsel 
tor  the  prosecution  then  produced  a  telegram 


from  Governor  Hooper  to  Governor  Blease. 
dated  July  28,  191^  withdrawing  t3ie  mes- 
sage of  the  day  before  purporting  to  revoke 
the  requisition. 

Upon  this  showing,  after  argument.  Judge 
Sease  made  the  following  findings  and  SisAe- 
m&it:  *'(!)  That  the  requisition  is  Irregular 
on  Its  face,  and  not  In  confMmlty  with  tlie 
act  of  Congress  rating  thereto.  In  that  no 
copy  of  the  indlctmoit  found  by  the  courts 
of  Tennessee,  as  required  by  law,  was  iffo- 
dnced ;  (2)  I  And.  as  ft  matter  of  fact,  Uiat 
the  reqidaltion  was  not  authorized  by  the 
Governor  of  Tennessee,  but  tlie  same  was  is- 
sued without  authority,  and  Is  therefore  null 
and  vMd.  It  Is  th^efore  ordered  and  ad- 
judged that  the  prisoner,  W.  J.  Massee,  be 
discharged  from  the  custody  of  the  sheriff, 
and  his  recognizance  canceled  of  record,  and 
that  he  be  allowed  to  go  hence  without  de- 
lay.- 

The  validity  of  the  requisition  from  the 
Governor  of  Tennessee  depends  on  Aether 
the  papers  transmitted  by  him  to  Governor 
Blease  were  made  out  as  required  by  Qie 
federal  statute  and  we  think  that  Judge 
Sease  was  clearly  In  error  In  holding  that 
they  were  on  their  face  In^nilar  and  de- 
fective. The  statute  provides:  ''Whenever 
the  executive  autiiorlty  of  any  state  or  ttt-- 
rltory  demands  any  person  as  a  fugitive 
from  justice,  of  the  executive  authority  of 
any  state  or  territory  to  which  such  person 
baa  fled,  and  produces  a  copy  of  an  Indict- 
ment found  or  affidavit  made  before  a  mag- 
istrate of  any  state  or  territory,  chargl^  the 
person  demanded  of  having  committed  trea- 
son, folony,  or  other  crime,  certifled  as  au- 
thentic by  the  Governor  or  chief  magistrate 
of  the  state  or  territory  from  whence  the 
person  so  charged  has  fled,  it  shall  be  the 
duty  of  the  executive  authority  of  the  stete 
or  territory  to  which  such  person  has  fled  to 
cause  him  to  be  arrested  and  secured,  and  to 
cause  notice  of  the  arrest  to  be  given  to  the 
executive  authority  making  such  demand,  or 
to  the  agent  of  such  authority  appointed  to 
receive  the  fugitive,  and  to  cause  the  fugitive 
to  be  delivered  to  such  agent  when  he  shall 
appear."  Revised  Statutes  of  United  States, 
{  5278.  The  objection  sustained  was  that  no 
copy  of  the  Indictment  tound  by  the  courte 
of  Tennessee  was  produced.  The  record  be- 
fore us  shows  that  the  copy  of  an  indictment 
charging  a  crime  under  the  laws  of  the  state 
of  Tennessee  was  attached  to  the  requisition, 
and  certifled  therein  by  Governor  Hooper  to 
be  authentic.  The  objection  that  the  certld- 
cate  of  the  clerk  of  the  circuit  court  stated 
that  the  paper  purporting  to  be  an  indict- 
ment was  a  copy  of  the  minutes  of  the  court, 
and  not  of  the  indlctm^t,  has  no  founda- 
tion. Even  und»  the  strictest  verbal  test, 
the  certificate  can  bear  no  other  construc- 
tion than  that  the  indictment  appears  in  the 
minute  book,  and  that  the  indictment  it- 
self, not  the  minute  book,  was  on  file  In  the 
Clerk's  office.  Thg«^^^^^I^no,^t^^that 
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the  reqnUltlon  papers  were  on  their  face 
r^ular  In  every  respect 

[1]  assigned  error  next  In  sequence  Is 
the  admission  of  the  petitioner  to  ball  pend- 
ing  the  bearii^k  wlttaont  notice  to  the  attor- 
neys representing  the  prosecution.  The  qnes- 
ttoD  made  Is  not  now  a  practical  one,  for  the 
ball  bond  was  taken,  and  the  petitioner  re- 
leased, and  It  woold  be  Impossible  for  this 
court  to  rratore  the  status  existing  before  the 
bond  was  taken.  But  since  the  point  is  Im- 
portant, we  may  state  onr  Tlews  of  it  Leg- 
islation in  respect  to  extradition  of  fugitives 
from  one  state  to  another  being  within  the 
power  of  Congress,  the  regulations  fixed  by 
federal  statutes  are  imramotint  to  state  Con- 
stitutions and  statutes,  and  all  that  a  state 
court  can  do  under  habeas  corpus  proceed- 
Ings  Is  to  determine  whether  the  conditions 
prescribed  by  the  federal  Constitution  and 
statutes  have  been  compiled  with.  If  they 
have  not,  the  court  may  release  absolutely 
or  on  ball,  according  to  its  discretion. 

[2]  The  general  rule  in  habeas  corpus  pro- 
ceedings is  well  established,  that  pending 
a  final  hearing  the  Judge  or  court  may  ad- 
mit to  balL  Barth  y.  Cllse,  79  U.  S.  400. 
20  L.  Eld.  393;  In  re  Kaine,  14  How.  134, 
14  Lb  Ed.  345.  But  extradition  laws  are 
enacted  on  the  presumption  that  the  state 
making  the  demand  will  accord  to  the  fu- 
gitive his  right  to  ball  and  all  other  l^al 
rights,  and,  when  It  is  remembered  that  the 
power  of  the  court  or  Judge  under  habeas 
corpus  Is  necessarily  limited  to  the  Inquiry, 
whether  the  conditions  of  the  federal  laws 
have  been  met,  it  seems  obvious  that  ball 
should  not  be  allowed  pending  the  hearlog, 
unless  some  departure  from  the  federal  law 
has  been  made  to  appear.  On  this  point 
the  reasoning  of  the  Supreme  Court  of  the 
United  States  on  the  subject  of  International 
extradition  applies  with  equal  force  to  state 
extradition.  In  Wright  v.  Henkel,  190  U.  S. 
40,  23  Sup.  Ct  781,  47  L.  Ed.  948,  Chief  Jus- 
tice Fuller  said:  "The  demanding  govern- 
ment, whea  it  has  done  all  that  the  treaty 
and  the  law  requires  it  to  do,  Is  entitled  to 
the  delivery  of  the  accused  on  the  issue  of 
the  proper  warrant,  and  the  other  govern- 
ment Is  under  obligations  to  make  the  sur- 
render— an  obligation  which  It  might  be  im- 
possible to  fulfill  If  release  on  ball  were  per- 
mitted. The  enforcement  of  the  bond,  If  for- 
feited, would  hardly  meet  the  International 
demand,  and  the  regaining  of  the  custody 
of  the  accused  obviously  would  be  surround- 
ed with  serious  embarrassment  And  the 
same  reasons  which  induced  the  language 
used  In  the  statute  would  seem  generally  a[>- 
pllcable  to  release  pending  examination." 
Bx  parte  Wall,  84  Mls&  783,  38  South.  628; 
Ex  parte  Hobbs,  32  Tex.  Cr.  R.  312,  22  S.  W. 
1035,  40  Am.  St  Rep.  782;  In  re  Toye,  21 
Wash.  250,  57  Pac.  825;  19  Cyc  96. 

[1]  But  under  habeas  corpus  proceedings 
the  courts  may  Inquire  whether  the  prisoner 
really  falls  under  tbe  oondltlona  of  the  fed- 


eral statute,  tiiat  Is,  whether  he  Is  subject 
to  extradition.  For  example,  they  may  as- 
certain whether  the  prisoner  is  the  person 
charged,  whether  he  is  a  fugitive  from  Jus- 
tice, whether  the  papers  show  that  he  was 
In  the  demanding  state  at  tbe  time  the  of- 
fense was  committed,  and  whether  the  act 
charged  was  a  crime  against  the  laws  of 
the  demanding  state;  but  Judicial  inquiry 
cannot  extend  to  the  motive  of  the  proceed- 
ings.  The  Supreme  Court  of  the  United 
States,  in  Robb  v.  ConnoUy,  111  U.  S.  624, 
4  Sup.  Gt  644,  28  L.  Ed.  542,  declared  the 
power  of  the  state  courts  to  inquire  under 
the  writ  of  habeas  corpus  whether  the  stat- 
utes of  the  United  States  have  been  complied 
with,  using  this  language:  "What  we  de- 
cide—and the  present  case  requires  nothing 
more — Is  that,  so  far  as  tbe  Constitution  and 
laws  of  the  United  States  are  concerned,  it 
is  competent  for  the  courts  of  the  state  of 
California,  or  for  any  of  her  Judges  having 
power  under  her  laws  to  issue  writs  of  ha- 
beas corpus,  to  determine,  upon  writ  of  ha- 
beas corpus,  whether  the  warrant  of  arrest 
and  the  delivery  of  the  fugitive  to  the  agent 
of  the  state  of  Oregon  where  in  conformity 
with  the  statutes  of  the  United  States,  If 
so,  to  remand  him  to  the  cnstoi^  of  the  agent 
of  the  state  of  Oregon." 

In  Pearce  v.  Texas.  156  U.  S.  811,  15  Sup. 
Gt  116,  39  L.  Ed.  164,  the  court  approved  of 
the  action  of  the  courts  of  the  asylum  state 
in  leaving  to  the  courts  of  the  demanding 
state  the  protection  of  tiie  prisoner  in  his 
constitutional  rights. 

In  Hyatt  t.  New  York,  188  IT.  B.  691,  23 
Sup.  Ot  456,  47  L.  Ed.  657,  It  was  held  that 
the  court  might  discharge  the  prisoner  when 
It  appeared  on  the  face  of  the  extradition 
papers  that  he  was  not  In  the  demanding 
state  at  the  time  the  crime  was  committed; 
but,  In  Hnns^  t.  Clough,  196  U.  8.  364,  25 
Sup.  Ct  282,  49  L.  Ed.  SIS,  the  court  said: 
"But  the  court  will  not  discharge  a  defend- 
ant arrested  tinder  the  Governor's  warrant 
where  there  Is  merely  contradictory  evidence 
on  the  subject  of  presence  In  or  absence  from 
the  state,  as  habeas  corpus  is  not  the  proper 
proceeding  to  try  Uie  question  of  allbl.  or 
any  question  as  to  the  guilt  or  Innocence  of 
the  accused." 

The  court  held.  In  Pettlbone  t.  Nichols,  203 
U.  S.  192,  27  Sup.  Gt  111.  51  L.  Ed.  148,  T 
Ann.  Gas.  1047,  that  the  inquiry  in  babeas 
corpus  whether  the  prisoner  was  a  fugitive 
from  Justice  could  not  extend  to  an  inquiry 
into  his  guilt  or  Innocence,  saying  that:  The 
constitutional  and  statutory  provisions  re- 
ferred to  were  based  upon  tbe  theory  that 
as  between  tbe  states,  the  proper  place  for  the 
Inquiry  into  tbe  question  of  the  guilt  or  In- 
noc^ce  of  an  alleged  fugitive  from  Justice 
Is  in  the  coorts  of  the  state  where  the  of- 
fense is  charged  to  have  been  committed." 

In  Pierce  v.  Creecy,  210  U.  S.  387,  28  Sup. 
Ct  714,  62  L.  Ed.  1113.^^^|.^^.to^ie 
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lays  down  ttw  limitation  of  Oie  Jadldal  pow- 
V  of  Inqnliy  in  liabeu  oorpiu  In  this  lan- 
gnage:  "TIiIb  court  In  the  cases  already  dt* 
ed  baa  taid,  aomewhat  vaguely,  but  with  aa 
much  precision  aa  the  subject  admits,  that 
the  Indtetmenti  In  order  to  eonstltote  a  aoffi- 
dent  charce  cdF  crime  to  VHrrant  Interstate 
extradition,  need  show  no  more  than  that 
the  accoaed  was  snbstantlally  charged  with 
crlm&  This  Indictment  meets  and  snrpassee 
that  standard,,  and  Is  enough.  If  more  were 
required,  It  would  impose  upon  courts,  in  the 
tEl^  of  writs  of  habeas  corpus,  the  doty  of 
a  critical  examination  the  laws  of  states 
with  whose  Juriq»mdence  and  criminal 
procedure  they  can  haTe  only  a  general  ac* 
Qualntance.  Such  a  du^  would  be  an  In- 
tolerable bnrd^  certain  to  lead  to  errors 
In  decision,  irritable  to  the  Just  pride  of  the 
states  and  fruitful  of  miscarriages  of  justice. 
The  duty  ought  not  to  be  assumed,  unless  it 
1r  plainly  required  by  the  Constitution,  and, 
in  our  opinion,  there  is  nothing  In  the  letter 
or  the  spirit  of  tliat  instrument  which  re- 
quires or  permits  its  performance." 

These  Btatements  of  the  principle  involTed 
by  the  tribunal  to  whose  authority,  in  ques- 
tions of  this  kind,  all  other  courts  must  yield, 
none  made  clear  the  principle  that  the  au- 
thority of  the  courts.  In  extradition  proceed- 
ings, does  not  extend  to  Inquiry  into  the  mo- 
tlTe,  or  Into  the  merits  of  the  case  In  any  re- 
spect The  Supreme  Court  of  this  state  and 
other  state  courts  of  high  authority  have  ex- 
plicitly laid  down  the  same  limitation. 

In  Ex  parte  Swearlngen,  13  S.  C.  74,  Mr. 
Justice  Mclver,  with  his  usual  force  and 
clearness,  thus  states  the  rule:  "It  seems  to 
us  that  the  true  rule  la  that  when  a  requisi- 
tion comes  to  the  Governor  of  this  state  for 
any  person  found  In  this  state,  which  Bhows 
upon  its  face  that  all  the  requirements  of 
the  act  of  Congress  have  been  complied  with, 
it  is  the  duty  of  the  proper  authorities  of 
this  state  to  recognize  the  statements  of 
fact  made  therein  as  true,  and  to  surrender 
to  the  agent  of  the  state  making  the  demand 
the  person  demanded,  in  the  fullest  confi- 
dence that  he  wlli  receive  ample  justice  at 
the  hands  of  the  authorities  of  such  state. 
The  very  fact  that  there  is  no  mode  of  en- 
forcing the  performance  of  the  duty  imposed 
upon  the  Governor  of  the  state  upon  which 
the  demand  Is  made,  by  mandamus  or  other- 
wise (Kentucky  v.  Dennlson,  supra  [24  How. 
66,  16  L.  Ed.  717]),  makes  it  all  the  more  ob* 
llgatory  titiat  he  should  be  scrupulously  ex- 
act and  prompt  in  the  performance  of  such 
duty,  and  that  the  courts  should  not  lend 
their  aid  to  defeat  the  provisions  of  the  Con- 
stitution BO  essential  to  the  preservation  of 
that  good  will  which  ought  always  to  exist 
between  sister  states,  by  demanding  more 
than  Is  required  by  the  act  of  Congress."  In 
re  Sultan,  115  N.  C.  57.  20  S.  E.  S75.  28  L. 
B.  A.  294,  44  Am.  St  Rep.  433;  Barranger 
T.  Banm,  103Oa.46S,80&S).624.68Am. 


St.  Rep.  IIS;  ffingleton  t.  Stntct  42  BonttL 
231;  Bz  parte  Bdwardi^  91  VUbb.  621,  44 
South.  827;  Bmyneel  t.  Wlea,  168  Iowa,  065, 
183  N.  W.  tOST,  Be6,  also,  extended  note  07 
Am.  Dec.  886  ;  21  Gyc  829.  , 

[4]  Anothw  establiahed  and  obrloos  princi- 
ple la  that,  when  the  extradition  papers  are 
r^ndar  cm  th^  face,  evoy  Intmdment  la  to 
be  Indulged  In  tevor  of  thtfr  ralldlty,  and 
the  burden  la  on  the  prisoner  to  abow  that 
some  one  of  the  eondltiona  of  extradltton  iwe- 
scrtbed  by  the  statutes,  aa  above  Indicated, 
have  not  been  m^  Itarbles  t.  C^eecy,  216 
T7.  S.  63,  80  Sup.  Ct  82,  54  L.  Ed.  02.  When 
title  iwisoner  baa  made  that  prima  fade  show- 
ing Oie  court  or  judge  Isstdng  the  writ  may 
admit  him  to  ball  pending  the  final  hearing 
on  the  wilt 

[I]  Applying  these  settled  rules,  it  la  per- 
fectly clear  that  the  drcolt  judge  erred  In 
admitting  the  prisoner  to  ball  pending  the 
final  hearing.  When  the  application  was 
mad^  the  showing  before  the  Judge  consist- 
ed of  the  requisition  papers  at  the  GoTemor 
of  Tomessee^,  and  the  mandate  of  the  Oot- 
emor  of  SouQi  Carolina,  all  made  out  In  ae- 
cordanoe  with  the  statute  and  tlie  Tcilfled 
petition  of  the  pilaonw.  Thla  petltl<m  con- 
tained notmiur  but  Btatemoita  that  he  intoid- 
ed  to  show  that;  whUe  ttw  prisoner  bad  vUy 
lated  the  criminal  laws  of  Tennessee^  he  was 
guilty  of  no  moral  wrong,  that  the  prosecu- 
tion was  a  hardship  on  him,  that  It  was  In- 
stituted to  collect  a  debt,  and  that  tbe  Gov^ 
emor  of  Georgia  had  rtfiised  to  lasoe  a  req- 
uislllon.  All  this  had  no  taidmcy  to  show 
that  the  extradition  statute  had  not  been 
complied  with,  and  therefore,  under  the  prin- 
ciples just  stated  and  the  authorities  sustain- 
ing it,  furnished  no  ground  whatevw  for 
the  discharge  of  the  prisoner  on  ball.  Thla 
being  so,  the  law  required  that  the  petitioner 
should  be  remanded  to  tlie  custody  of  the 
sheriff  to  be  tbereafta  surrendered  to  the 
state  of  Tennessee,  according  to  the  mandate 
of  the  Governor  of  tlie  state  of  South  Caro- 
lina, unless  at  the  future  hearli^  ordered 
for  27th  of  July,  a  successful  attack  should 
be  made  on  the  regularity  of  the  proceedings. 

It  was  further  cont«ided,  on  appeal,  that 
the  circuit  Judge  eired  In  admitting  the  peti- 
tioner to  bail  without  four  days'  notice  to  the 
counsel  representing  the  prosecution.  The 
state  statute  provided:  "When  it  appears, 
from  the  return  of  the  writ  or  otherwise, 
that  the  party  is  imprisoned  on  a  criminal 
accusation,  he  shall  not  be  discharged  until 
sufficient  notice  has  been  ^ven  to  tbe  At- 
torney General,  or  drcolt  solicitor,  or  other 
attorney  acting  for  the  stat^  that  he  may 
app^ir  and  object  to  such  discharge,  if  he 
think  fit"  We  are  not  .now  concerned  with 
the  question  whether  a  judge  may  not  grant 
ball  In  cases  of  emei^oicy,  when  the  prlamier 


*  Reported  In  Cull  In  tbe  Southern  Reporter ,  r»- 

Krted  M  ft  memorandum  decision  witbout  opinion 
1«  Ala.  «n. 
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Is  entitled  to  ban,  under  tbe  OonstltQtlon,  as 
a  matter  of  course;  the  only  question  being 
as  to  tbe  amount.  Here,  as  we  bave  seen, 
be  was  not  entitled  to  ball,  as  a  matter  of 
course,  but  only  when  a  prima  fiide  showing 
of  noncompliance  with  the  requisition  stat- 
ute should  be  made,  and  in  such  a  case,  while 
the  statute  does  not  prescribe  the  time,  its 
clear  import  is  that  counsel  shall  hare  suffi- 
cient notice  to  enable  them  to  resist  the  ap- 
plication for  balL  The  time  la  In  the  discre- 
tion of  the  drcoit  Judge ;  bat  we  think  that 
there  Is  strong  reason  for  the  position  that 
it  was  error  of  law  for  tbe  circuit  Judge  to 
grant  ball  to  a  prisoner  held  on  extradition 
proceedings,  against  the  objection  of  counsel 
for  the  prosecution,  on  a  few  bonrs'  notice. 
As  the  court  is  not  unanimous  now  eren  on 
that  point,  and  Its  dedaion  Is  not  necessary 
in  tills  case,  it  la  left  undecided.  We  hold 
that  the  circuit  Judge  was  In  error  when  he 
granted  ball,  because,  on  the  showing  before 
him,  the  petitioner  was  not  entitled  to  baiL 

[8]  The  circuit  Judge  erred,  also,  in  ad- 
mlttlDg  as  evidence  to  impeach  the  requisi- 
tion of  tbe  Governor  of  Tennessee,  solemnly 
made  over  bis  official  signature  and  under 
the  great  seal  of  the  state,  mere  affidavits  of 
outside  persons,  to  the  effect  that  the  Gov- 
ernor of  Tennessee  had  told  them  that  he 
had  not  signed  the  requisition.  No  argument 
or  authority  need  be  adduced  to  show  that 
such  a  method  of  impeaching  an  official  doc- 
ument Is  not  only  contrary  to  tbe  rules  of 
evidence,  but  would  be  an  Intolerable  im- 
pugning by  the  Judiciary  of  the  most  solemn 
communicatlonB  between  the  highest  ezecn- 
tives  of  sovereign  states. 

[7]  On  the  other  hand,  the  circuit  Jndge 
was  clearly  right  in  considering  the  tel^ram 
from  Governor  Blease,  and  that  from  Gov- 
ernor Hooper  to  Governor  Blease  Indicating 
a  withdrawal  of  the  requisition.  But  even 
these  telegrams  were  not  sufficient  authority 
to  warrant  the  circuit  Judge's  holding  that 
the  requisition  had  been  revoked.  They  were 
of  value  only  as  Justifying  a  continuation  of 
the  hearing  to  a  future  day,  so  as  to  give 
Governor  Hooper  an  opportunity  to  with- 
draw his  requisition  by  a  formal  communica- 
tion to  Governor  Blease  to  that  import. 
Governor  Blease  expressed  accurately  the 
force  to  be  given  to  them  when  he  requested 
Judge  Sease  to  continue  the  habeas  corpus 
proceedings  until  he  could  get  the  sut>stance 
of  the  telegrams  authenticated  under  the 
seal  of  the  state  of  Tennessee.  This  was  no 
doubt  the  view  of  the  circuit  Jndge  also,  who 
had  before  him.  In  addition  to  the  documents 
above  referred  to,  a  communication  from 
Governor  Hooper  to  Governor  Blease  with- 
drawing the  message  of  revocation,  for  he 
does  not  rest  his  order  of  discharge  on  tbe 
ground  that  the  requisition  had  been  with- 
drawn. 

[I]  The  final  question  Is  whether  there  was 
error  In  considering  and  adjudicating  the 


petition,  and  discharging  the  petitioner  In 
his  absence.  The  petitioner  did  not  appear 
according  to  the  terms  of  the  bond,  but  sub- 
mitted a  pbysldan's  affidavit  to  the  effect 
that  he  was  too  tUik  to  leave  his  home  In 
the  city  of  Macon.  Whether  this  affidavit 
was  sufficient  to  warrant  a  farther  contin- 
uance would  have  been  in  the  discretion  of 
tbe  circuit  Judge,  if  the  petitioner  had  been 
properly  discharged;  but  the  principle  Is 
well  settied  In  this  state  that,  when  an  ac- 
cused person  gives  ball  for  his  appearance  at 
a  future  time  for  the  adjudication  of  the 
question  whether  his  body  shall  he  h^d  in 
custody  or  released,  he  cannot  have  his  right 
to  discharge  adjudicated,  unless  he  Is. ac- 
tually In  the  presence  of  the  coart  or  in  the 
custody  of  an  officer  subject  to  the  court's 
order.  If  he  falls  to  appear  without  legal 
excuse,  his  ball  will  be  forfdted,  and  his  ap- 
plication for  the  inquiry  as  to  the  legality 
of  ills  arrest  and  detention  will  be  consid- 
ered abandoned.  If  he  offers  sufficient  ex- 
cuse for  not  appearing,  then  tbe  cause  must 
be  continued  until  It  is  possible  for  him  to 
appear.  In  habeas  corpus  proceedings,  the 
whole  matter  before  tbe  Judicial  officer  Is 
whether  the  accused  shall  be  released  or  re- 
manded to  custody.  Unless  he  is  present  In 
person  or  subject  to  the  order  of  the  court, 
it  is  manifest  the  court  cannot  make  effec- 
tive its  Judgment  against  the  person.  A 
preliminary  hearing  demanded  by  tbe  pris- 
oner falls  under  the  same  principle.  In 
considering  the  point,  as  applied  to  a  prelim- 
inary hearing,  the  court  said,  in  State  r. 
Rabens,  79  8.  C  642,  60  S.  B.  442.  1110,  14 
Ann.iOa8.06S:"A  inreUmlnary  examination 
most  have  one  of  three  results,  dependoit  on 
the  decision  of  the  magistrate :  The  dlschame 
of  tbe  defendant;  tiie  taking  of  ball  fbr  bis 
appearance  to  answer  the  Indictment;  or 
his  imprisonment  It  may  be  the 
trate,  in  the  absence  of  the  defendant,  conld 
adjudge  his  discharge ;  but  to  take  bail  from 
the  defendant  or  commit  him  to  Jail,  it  was 
manifestly  necessary  for  Um  to  be  present 
in  person.  The  def^mdant  could  not  demand 
that  the  magistrate  go  through  the  empty 
form  of  conducting  an  examination  wfaidi 
could  have  no  efficient  result  By  falling 
to  appear  In  person,  he  had  forfeited  the 
recognizance  (State  v.  Mlnton,  19  S.  C.  280), 
and  he  waived  his  preliminary  examination 
when,  by  voluntary  absence,  be  made  It 
Impossible  Cor  the  magistrate  to  enfttrce  his 
Judgment" 

The  Judgment  of  this  court  Is  that  the  or- 
der of  Judge  Sease  be  reversed,  and  that  the 
petitioner  be  required  to  appear  In  person  be- 
fore Judge  Sease  on  a  day  to  be  designated 
by  tilm,  and  tliat  he  then  be  remanded  to  the 
custody  of  the  sheriff  of  Spartanburg  county 
to  be  surrendered  to  the  proper  officer  of  the 
state  of  Tennessee,  unless  it  shall  officially  ap- 
pear that  0ie  raqnlsltlon  oC  the  Oo^noOT  of. 
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TeDnessee  or  tbe  mandate  of  the  Governor  of 
the  state  of  Soatli  Carolina  baa  been  revoked. 
Serened. 

GARY,  O.  J.,  and  HTDRIOK,  WATTS, 
and  FRA8ER,  JJ.,  concur. 


(96  s.  o.  SS2) 

SIMPSON  T.  COX  et  aL 

(Sapreme  Coort  of  South  CarotliUL   Ans.  16. 
1918.) 

1.  UsuBT  (%  127*)— Rights  or  Pabtibs  Not 
Pbitt  to  Usdbt— Who  abb  Pbivt  to  thjs 

USUBT. 

The  payee  of  a  note,  lecnred  by  mortsrage, 
discounted  it  at  tbe  baofc.  The  note  was  aub- 
■equently  renewed  by  the  bank  at  a  usurious 
interest,  the  original  payee  indorsing  it,  but  not 
receiving  any  benefit  from  the  usury.  The  note 
was  again  renewed,  discount  at  8  per  cent  be- 
ing added  to  the  principal,  and  indorsed  and  dia- 
counted  the  original  payee  at  another  bank. 
The  original  payee  paid  the  last  note,  and 
broDgbt  action  to  foreclose  the  mortage.  Held, 
that  while  the  original  payee  could  not  recover 
the  usury  in  the  last  note,  as  he  would  secure 
benefit  therefrom,  the  usury  in  the  first  renewal 
note  was  no  defense  as  it  was  an  executed 
transaction,  with  whidi  the  original  payee  bad 
nothing  to  do. 

[Ed.  Note;— For  other  easea,  see  Usnrr,  Cent 
Dig.  «  866-379;  Dec  EHgTTiaT.*] 

2.  Refebence  (3  100*)— Repobts— Exobptions 

— SumciENCT  OF. 

An  exception  to  a  referee's  report,  alleg- 
ing error  in  allowing  plaintiff  a  certain  sum,  on 
the  ground  that  so  much  was  not  dne,  was  too 
general,  as  It  did  not  apprise  tbe  court  and  op- 
posing  counsel  of  any  specific  error,  and  was  in- 
sudicient  to  raise  the  question  whether  a  par- 
ticular note  sboold  have  been  allowed  ta  tbe 
amount  found  to  be  due  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  II  167-168;  Dee.  Dig.  1  100.*] 

8.  Appeal  and  £^ob  ({  722*)— Assionhent 
or  EasoBS— FoBu  or  in  Genebal. 

Each  afisignment  of  error  relied  on  should 
be  clearly  and  concisely  stated  in  separate  ex- 
ceptions, or  under  proper  subdivisions,  and  be 
free  from  repetition  and  argument,  though  the 
ground  on  which  the  assignment  of  error  la 
predicated  may  be  stated  when  not  otherwise 
apparent,  bat  only  one  exception  should  be 
made  for  the  same  error,  though  it  ocenr  at 
different  steps  in  the  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2990-2096;  Dec.  Dig.  | 
722.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County ;  George  B.  Prince,  Judge. 

Action  by  W.  A.  Simpson  against  J.  F. 
Cox  and  others,  for  foreclosure  of  a  mort- 
gage. From  a  Judgment  for  plaintiff,  the 
defendant  named  appeals.  Affirmed. 

Martin,  Oreene  ft  Earle,  of  Andersm,  for 
appellant  Bouham,  Watklns  ft  Allen,  of 
Anderson,  for  respondent 

HYDRICK,  jr.  [1]  On  Jnly  81,  1908,  the 
defendant  Cox  gave  plaintiff  his  note  for 
f2,300,  payable  six  months  after  date,  and 
secured  same  by  mortgage.  Plalntlfl  dis- 
counted fbe  note  at  the  Farmers*  Bank  of 


Wllliamston.  Defendant  made  several  pay- 
ments on  the  note  at  the  bank,  and  on  April 
24,  1909,  renewed  It  for  $1,341.09,  dne  six 
months  thereafter,  plalntUf  Indorsing  the  re- 
newal. On  November  15,  1909,  the  Farmers' 
Bank  of  Williamston  demanded  payment. 
Defendant  having  failed  to  pay  It,  plaintiff 
agreed  that  If  tbe  bank  would  have  defend- 
ant execute  a  renewal  note  for  the  amount 
due,  he  would  indorse  it  and  get  the  Bank  of 
Piedmont  to  discount  it.  At  that  time  Cox 
owed  the  farmers'  Bank  of  Wllliamston 
another  note  fdr  $75,  which  was,  by  consent 
of  the  parties,  included  in  tbe  renewal  note, 
which  was  discounted  by  the  Bank  of  Pied- 
mont Defendant  having  failed  to  pay  this 
last  note  at  maturity,  plaintiff  paid  It  to  the 
bank,  and  brought  this  action  for  foreclosure. 

The  answer  set  up  tbe  following  defenses: 
A  general  denial,  partial  follnre  of  consid- 
eration, nsnry,  and  a  counterclaim  for  usuri- 
ous Interest  paid.  Tbe  referee  fonnd  against 
all  the  defenses,  and  reported  the  amount  due 
as  alleged  in  the  complaint  On  exceptions 
to  the  report  only  two  QueationB  wore  argued 
to  the  court  to  wit  tlMt  tbe  referee  erred  (1) 
in  not  sustaining  the  plea  of  usury,  and  Ci) 
in  Including  the  ¥76  note  in  the  mortgage 
d^  The  court  fadd  that  the  last  note  was 
usurious,  because  discount  at  the  rate  of  8 
per  cent  per  annum  was  added  to  Its  face, 
when  by  Its  terms  It  was  to  bear  only  straight 
interest  at  that  rate,  and  decreed  according- 
ly. But  with  regard  to  defendant's  conten- 
tion that  tbe  first  rraewal  note  was  also 
usurious  for  the  same  reason,  the  court  held 
that  as  the  transaction  was  entirely  between 
the  defendant  and  the  Farmers*  Bank  of 
WllUamaton,  the  plaintiff  getting  none  of  the 
usurious  interest  charged  by  the  hank  on  that 
renewal,  and  having  nothing  to  do  with  it 
except  to  indorse  the  renewal  note,  which 
was  again  voluntarily  renewed  by  the  defend- 
ant the  transaction  was  an  executed  we, 
and  even  though  that  renewal  note  was 
usurious,  the  plea  of  usury  thwdn  could  not 
avail  the  defendant  against  the  plaintiff.  Up- 
on this  point  we  agree  with  the  drcult  court 
With  r^ard  to  that  renewal,  the  defendant 
Is  In  the  same  position  he  would  have  been 
if  he  had  paid  the  note  at  maturity.  'In  that 
event  he  would  have  had  no  cause  of  action 
against  the  plaintiff,  who  did  not  receive 
any  usurioua  Interest  or  any  benefit  thereof. 
On  the  other  hand.  If  plaintUt  had  beoi 
allowed  to  recover  In  this  action  according 
to  the  face  of  the  last  renewal  note^  he  would 
have  received  the  benefit  of  usury  ther^n. 

[2]  The  court  refused  to  consider  the  as- 
signment of  error  in  including  the  $75  note 
in  the  mortgage  debt  on  the  ground  that 
none  of  defendant's  exceptions  properly 
raised  ttiat  question,  holding  that  defraidant's 
fifth  exception,  which  was  alone  relied  upon 
for  that  putpose,  was  too  general.  That  ex- 
ertion was  as  follows:  "Brror  of  said  spe- 


•For  othw  csHs  see  same  topic  uid  locttoo  NUMBBB  la  Dm.  Dig.  A  Am.  Dig-  Kfjti^Mi 
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dal  referee  In  flntUng  as  •  matta  of  fact, 
and  80  r^rUne^  tbe  amount  to  be  due  plaln- 
tUt  oa  Bald  debt  to  be  91,490  principal  and 
4149  Interetrt;,  plus  attomer's  tw,  it  b^g 
shown  by  tbe  preponderance  of  the  testimony 
that  tbe  amount  due.  plaintiff  Is  not  so  mncb 
as  that  amount,  and  said  special  referee 
committed  error  In  concluding  that  plaintiff 
is  entitled  to  ludgment  of  foreclosure  against 
the  defendant  Cox  for  such  amount"  We 
agree  with  the  circuit  court  in  holding  that 
this  exception  was  too  general.  The  office  of 
an  exception  is  to  point  out — specify — the 
error  complained  of.  Turning  to  the  ex- 
ception, we  find  that  it  assigns  error  in  find- 
ing $1,490  principal,  and  $149  interest,  and 
attorney's  feee  to  be  due,  on  the  ground  that 
BO  much  was  not  due.  Now,  how  could  the 
court  or  opposing  counsel  tell  from  the  excep- 
tion what  the  error  complained  of  was?  Was 
it  In  the  principal,  or  in  the  Interest,  or  in  the 
attorney's  fees?  If  the  latter,  whether  the 
amount  was  too  great,  or  whether  the  con- 
tention was  that  nothing  at  all  was  recover- 
able? Or,  was  It  because  of  an  error  in 
calculation  of  interest,  or  because  of  the 
claim  that  one  of  the  defenses  set  up  should 
have  been  sustained ;  and,  if  the  latter,  which 
one?  And  why?  For  error  of  law  or  of  fact? 
Any  one  or  all  of  the  matters  mentioned 
conid  have  been  argued  under  the  general 
language  of  the  exception,  as  well  as  the 
point  that  the  amount  of  the  ¥75  note  could 
not  have  been  legally  found  to  be  a  part  of 
the  debt  secured  by  the  mortgage,  which 
shows  concluslrely  that  the  exception  did  not 
tpecify  the  error  complained  of,  which  it  is 
always  easy  to  do,  in  a  few  words  and  with- 
oot  repetition,  when  one  has  clearly  outlined 
in  his  own  mind  the  assignment  of  error 
which  he  desires  to  bring  to  the  attention  of 
the  court  In  this  case,  it  would  have  been 
sufficient  to  say  that  the  referee  erred  "in 
iucluding  in  the  amount  found  to  be  due  on 
the  mortgage  debt  the  amount  of  defendant's 
note  for  $75  to  the  Farmers'  Bank  of  WU- 
llamston."  The  rule  that  exceptions  mast 
specify  the  errors  complained  of  Is  simple 
and  easy  to  comply  with.  It  was  intended 
to  let  the  court  and  opposing  counsel  see  at 
a  glance  what  points  of  law  or  fact  the  ap- 
pellant desires  the  court  to  review,  and  it  Is 
not  fair,  either  to  the  court  or  opposing  conn- 
s', to  allow  an  appellant,  by  the  generality 
of  the  language  of  his  exceptions,  to  so  mask 
the  questions  which  he  will  ask  the  court  to 
review  that  they  can  be  ascertained  only  by 
tbe  aid  of  his  own  explanation  of  the  pur- 
pose concealed  In  the  generality  of  his  lan- 


guage, thttc^y  perhaps  alw  allowing  'them 
to  serve  as  a  cover  for  an  afterthought 

[8]  Keeping  in  mind  the  purpose  of  ex- 
ceptions. It  ia  clear  that  it  Is  rarely,  if  ever, 
necessary  for  them  to  be  long  or  Involved 
They  should  contain  no  repetition  or  argu- 
ment They  may  properly  contain  the 
ground  or  reason  upon  which  the  assignment 
of  error  is  predicated,  when  It  is  not  clear- 
ly shown  or  necessarily  Implied  in  the  assign- 
ment itself,  but  argument  should  be  reserved' 
for  the  briefs  of  counsel.  Bach  assignment 
of  error  relied  upon  should  be  clearly  and 
concisely  stated  in  a  separate  exception,  so 
that  no  exception  should  embrace  more  than 
one  specification  of  error,  unless  it  is  under 
proper  subdivMons.  On  the  other  hand,  only 
one  exception  should  be  taken  to  bring  up 
the  same  assignment  of  error.  It  is  scarcely 
worth  while  to  waste  the  time  and  tax  the 
patience  of  tbe  court  with  a  point  that  is 
so  attenuated  that  it  requires  to  be  stated 
In  many  ways  to  be  seen  and  understood 
Again,  counsel  sometimes  file  separate  ex- 
ceptions on  the  ground  that  the  court  erred 
in  refusing  a  nonstiit,  the  direction  of  a  ver- 
dict, and  a  motion  for  a  new  trial — aU  on  the 
same  ground  One  exception  should  cover 
them  all.  We  recently  heard  a  personal  in- 
Jury  case  in  which  there  were  39  pages  of  ex- 
ceptions. Every  point  made  could  have  been 
fully  and  clearly  stated  within  the  limits  of 
three  or  four  pages  at  most  To  classify 
and  analyze  the  exceptions  in  such  a  case, 
in  order  that  they  may  be  intelligently  dis- 
posed of,  is  an  unnecessary  and  vexatious 
strain  upon  the  court  and  opposing  counsel, 
and  the  court  would  have  been  warranted  In 
dtsmlsBlng  the  appeal  because  the  exceptions 
were  not  taken  in  the  manner  prescribed  by 
its  rules.  Besides,  there  Is  great  danger  that 
a  single  grain  of  wheat  may  be  effectually 
concealed  in  so  much  chaff. 

We  take  this  occasion  to  make  these  ob- 
servations and  suggestions  In  the  hope  that, 
In  future,  exceptions  both  to  the  circuit  court 
and  to  this  court  will  be  short,  clear,  and 
concise,  specifying  the  errors  complained  of 
without  circumlocution,  argumentation,  or 
repetition,  and  that  only  one  exception  will 
be  taken  to  raise  the  same  [lolnt  Counsel 
may  act  upon  these  suggestions  with  the  as- 
surance that  all  objections  which  their  ex- 
ceptions specify  will  receive  the  consideration 
of  the  court. 

Judgment  affirmed. 

GARY,  a  J.,  and  WATTS  and  PBASBB, 
JJ..  concur. 
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(BB  8.  c.  tn) 

ROTAXi  SXOHANOB  AS8UBAN0B  OT  LON- 
DON et  aL  r.  BSNNBITSTILLn 

ft  a  B.  CO. 

SZBACUSB  mS.  CO.  et  aL  SAMB. 

(SopreiM  Conrt  of  South  CaroUu.   Aiic>  12, 

1913.) 

1.  Tins  (i  10*)— Sebticx— Statdtis.—  IiACT 

Dat  Sunday— Deposit  in  Mail. 

Code  GiT.  Froc.  191Z.  S  180,  providtti  that, 
within  20  days  after  demand  for  a  copy  of  the 
complaint,  it  must  be  served  at  the  place  apec- 
ified.  Section  446  proTides  that  in  compnting 
time  the  first  da?  shall  be  excluded  and  the  last 
day  included,  unless  it  falls  on  Sunday,  and  by 
section  448  service  may  be  made  by  maiL 
Held,  that  where  the  twentieth  day  after  de- 
mand for  a  copy  of  the  eomidatnt  was  mailed 
fell  on  Sunday,  and  the  copy  was  mailed  on 
Monday  and  received  the  next  day,  as  the  serv- 
ice dated  from  the  mailing  of  the  copy,  an  ot> 
der  aettmg  aside  the  service  was  improper. 

[Ed.  Note.— For  other  cases,  see  Time,  Gent 
Dig.  H  S4-t»;  Dec.  Dig.  %  10.«1 

2.  PUEADiNo  (I  886*)— Service— Bt  Mail— 
Btatdtks— Complaint  is  Not  "Pbockbb." 

Code  Civ.  Proc  1912,  S  456,  provides  that 
the  proviaions  of  the  chapter  of  which  section 
448,  authorizing  service  by  mail,  la  a  part  shall 
not  apply  to  service  of  process,  ffelrf,  that  a 
complaint  could  be  served  by  mail,  as  "pro- 
cess is  a  writ,  summons,  or  order  Issued  m  a 
Judicial  proceeding  to  acquire  juriadlctioQ  of 
a  person  or  his  property,  to  exi»edite  the  cause 
or  enforce  the  Judgment. 

[Ed.  Note.— For  other  eaaea,  aes  Pleadinrt 
Cent  Dig.  H  1017-1081,  IC^;  Dee.  Dig.  1 
338.* 

For  other  definitiona,  aee  Words  and  Phras- 
es, vdL  6,  pp.  0643-^651;  ToL  8,  p.  7766.] 
Watts,  J.,  dissenting. 

Appeals  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;  3.  W.  O.  Sblpp,  Judge. 

Actions  by  the  Boyat  Bxchange  Assurance 
of  London  and  others,  and  by  the  Syracuse 
Insurance  Company  and  others,  against  the 
Benuettsvllle  &  Cheraw  Railroad  Comptmy. 
From  a  lndgm«at  for  defeadAnt  in  both 
casea,  tbe  plalntifls  appeal.  Berersed. 

John  T.  Selbela,  ot  Golumbta,  and  James 
K.  Owena,  of  Bamettsrille,  for  appellants. 
Knox  LlTingston,  Townsend.  &  Bogers,  and 
Stevenson,  Sterenaon  A  Prince^  all  of  Ben- 
nettavUle,  for  respondmt 

OABT,  a  J.  These  cases  were  beard  to- 
gether  by  consent,  as  they  inrolve  the  same 

question. 

[1]  The  appeal  la  trom  an  order  of  hts 
honor,  the  circuit  Judge^  setting  aside  the 
service  of  the  summons,  on  the  ground  that 
the  complaint  which  was  not  served  with  the 
summons,  was  not  served  upon  the  defend- 
ant's attorneys  within  the  time  required  by 
the  statute,  after  they  had  demanded  that 
a  copy  be  served  upon  them.  The  aummons 
stated  that  the  complaint  would  be  filed  in 
the  office  <tf  tlie  clerk  of  the  court  of  common 
pleas. 

The  record  contains  the  following  state- 
ment of  facts:  "Eadi  of  the  summons  was 
served  by  the  sheriff  of  Marlboro  county  on 


fhe  agent  of  tUe  defradant  ewporatlon  on  Qm 
21th  day  of  Jannar7»  1011.  On  Febmarf 
18,  im,  eonnael  for  defoidant  gave  notice  <Mf 
appearance  and  demand  Oiat  oob^  of  the 
complaint  In  each  case  be  served  on  them 
at  the  ofllce  ot  Stevenaoo,  Stevenson  ft 
Prince,  in  Plantain  National  Bank  Bnlldlnft 
Bennettsville^  S.  C,  the  service  of  wbiclk  was 
acc^;ited  J.  K.  Owens  va  said  date,  and 
on  the  14th  day  of  Febmaxy*  IdU,  the  said 
John  T.  Selbels  recdved  through  the  mail 
an  envelope  postmarked  'BeonettsviUe,  FA»- 
ruary  IS,  7.*80  m.,'  containing  in  each  case 
a  notice  of  appearance^  and  demand  fbr  serv- 
ice upon  them  tbr  a  copy  of  the  complaint 
signed  by  Messrs.  Steveason,  Stevenstm  ft 
Princ^  defendant's  attom^s,  at  their  office 
Planters*  National  Bank  Building  Benuetts- 
vllle, S.  OL  On  Monday,  the  6th  day  of 
March,  1911,  the  twenty-first  day  after  Om 
said  18th  day  of  Fetauary,  1911,  the  com- 
plaint in  each  case  was  pr^red  by  the  said 
John  T.  S^bels,  plalntlfhi*  attorney,  and  was 
deposited  in  the  post  office  by  his  clerk  and 
stenographer  in  the  dty  of  OolumUa,  In  an 
envelope  sealed  and  addressed  to  'Messrs. 
Stevenson,  Stevenson  ft  Prince,  pianton  Na- 
tional Bank  Building,  Bomettaville,  S.  0:/ 
with  sufficient  postage  prepaid.  On  Tuesday, 
March  7,  1911,  d^Hidanfs  connsM  received 
by  mall  a  copy  of  the  compUbat  ImSosed  In 
an  envelope  postmarked  "Columbia,  S.  C, 
March  6,  1811,  9:30  p.  m.' " 

It  will  be  observed,  that  the  last  day  upon 
which  the  plaintiffs  had  the  right  to  werve  a 
copy  of  the  complaint  was  Sunday. 

Section  180  of  the  Oode  is  as  follows:  **A 
copy  of  the  complaint  need  not  be  served  with 
the  summons.  In  andh  case^  the  summons 
must  state  where  the  complaint  is  or  will 
be  filed,  and  If  the  defendant,  within  twenty 
days  thereafter,  causes  notice  of  appearance 
to  be  givoi,  and,  In  person  or  by  attorney, 
demands  in  writing,  a  copy  of  the  complaint, 
specifying  the  place  within  the  state  where 
It  may  be  served,  a  copy  thereof  must,  within, 
twenty  dt^s  thereafter,  be  served  according- 
ly ;  and,  after  said  service,  the  defendant  has 
twenty  days  to  answer." 

Section  445  of  the  Code  provides  that: 
"The  time  within  which  an  act  is  to  be  done, 
•  •  •  Bball  be  computed  by  exdndlng  the 
first  day  and  Including  ttie  last  It  the  last 
day  be  Sunday  It  shall  be  excluded." 

Section  448  provides,  that:  "Service  mall 
may  be  made  where  the  person  making  tb'e 
service  and  the  person  on  whom  it  Is  to  be 
made  reside  in  different  places,  between 
which  there  Is  a  regular  communication  by 
malL" 

Section  454  of  the  Code  Is  as  follows:  "The 
summons  and  the  several  pleadings  In  an 
action  shall  be  filed  with  the  clerk  within  ten 
days  after  the  service  thereof  respectively, 
or  the  adverse  party,  on  proof  of  the  omis- 
sion, shall  be  entitled  without  notice  to  an 
order  friHn  a  Judge  that  the  same  be  filed 
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within  a  time  to  be  specifled  In  the  order,  or 
be  deemed  abandaned.** 

Section  4Se  of  the  Code  prorldeB  that: 
"The  prorlslons  at  this  chapter  shall  not  ap- 
ply to  the  SOTTlce  of  a  summons;  or  other 
process,  or  of  anj  paper  to  bring  a  party  Into 
contempt" 

The  chapter  Jnst  mentioned  onbraces  sec- 
ttons  448  and  454  of  the  Coda 

In  Sailer  Hallway,  76  S.  0. 178,  SB  8.  B. 
782,  the  conrt  thus  states  the  mle  as  to  the 
computation  of  time'  within  which  an  act  is 
to  be  done,  when  the  last  day  Is  Sunday: 
'TThe  general  rale  laid  down  In  this  country 
la  that  where  act  la  reiinlred  to  be  done 
In  a  certain  number  of  days  exceeding  a 
week,  Sunday  Is  not  ezdnded  In  the  compn- 
tatlon;  but  If  the  number  of  days  Is  less 
than  seren,  Sunday  is  not  counted."  But  the 
court  further  says:  "It  has  Been  held,  how- 
erer,  that  Sunday  must  always  be  counted 
when  the  time  la  prescribed  by  statute*^ 
thus  recognising  tile  prindnde  that  the  nUe 
la  inapplicable  when  the  statute 'prescrtbee 
the  manner  In  which  the  computation  shall 
be  made.  And,  as  section  446  of  the  Code 
provides  that  Sunday  shall  be  excluded  if  it 
be  the  last  day  within  which  an  act  is  to  be 
done,  the  role  In  cases  wbere  the  number  of 
days  is  less  than  a  week  has  no  application. 

[2]  It  la  also  omtaided  by  the  appdlants* 
attorneys  that  sectkm  448  of  the  Code  la  in- 
applicable for  the  reason  that  the  service  of 
a  copy  of  the  comidaint,  under  the  circum- 
stances herein  mentioned,  must  be  regarded 
as  process;  section  4S6  of  the  Code  provid- 
ing that  the  provisions  of  the  chapter 
bradnv  said  section  should  not  apply  to  the 
Bcrvlce  of  a  summons,  or  other  prooett. 

In  Walters  v.  laurena  Cotton  BIUIs.  63  3. 
C.  156.  31  S.  B.  1.  It  was  held  that  a  notice 
of  appeal,  deposited  In  the  post  office  on  the 
tenth  day,  properly  addressed  and  postage 
prepaid,  was  served  In  accordance  with  the 
statute.  See,  also,  Cralg  v.  Insurance  Co., 
80  S.  C.  151,  61  S.  B.  423,  18  L.  R.  A.  (N.  S.) 
106,  128  Am.  St  Rep.  877,  15  Ann.  Cas.  216, 
and  State  v.  Gandy,  87  8.  a  523,  70  8.  B. 
163. 

Section  454  of  the  Code  recognizee  the  dis- 
tinction between  the  summonB  and  the  plead- 
ings, the  latter  of  which — pleadings— em- 
braces the  complaint. 

The  word  "process"  has  been  variously  de- 
fined, for  the  reason  that  the  context  gener- 
ally plays  an  Important  part  In  Its  construc- 
tion. "The  term  "process'  comprehends  all 
mandates  of  a  conrt  issued  to  Its  officer,  com- 
TnflUfUng  him  to  prepare  certain  service  with- 
in hla  official  cognizance,  and  embraces  every 
writ  Uiat  may  be  necessary  to  institute  or 
carry  on  an  action  or  suit  and  to  execute 
the  Ju^ment  of  the  court"  23  Bnc  of  Law, 
160.  Process,  In  the  sense  In  which  it  is  em- 
ployed In  the  present  title,  means  the  writ 
other  formal  writing  Issued  by  authority  of 
law,  for  the  purpose  of  bringing  defendant 
Into  a  conrt  of  law  to  answer  plaintiffs'  de- 


mands In  a  (dvil  action,  alQioni^  in  a  mfte 
technteal  and  limited  sense  the  term  la  fre* 
quently  applied  only  to  thooe  writs,  or  writ- 
ings which  issued  ont  of  a  conrt  82  Qye. 
410-421.  In  its  general  acc^itatlon  it  means 
a  writ  *  summons,  or  order  Issued  In  a  jn* 
didal  iwoceedtng  to  acquire  JurlsdldUon  <a  a 
person  or  his  property,  to  expedite  the  heaiN 
ing  of  the  cause  to  a  final  determination,  or 
to  Kiforce  the  Judgment  of  the  court  A 
complaint  la  a  mere  pleading;  and  does  not 
partake  of  these  Characterletica. 

It  Is  the  Judgment  of  this  court  that  tta 
order  of  the  drcnit  conrt  be  rerarsed. 

HYDBICK  and  FBASEB,  JJ.,  concur. 

WATTS,  J.  (dissenting).  These  cases  were 
beard  together  on  the  appeal,  and  the  facts 
Involved  and  questions  raised  are  Identical 
The  summons  In  each  case  was  served  upon 
the  defendant  by  the  sheriff  of  Marlboro 
county,  on  January  24,  1911.  The  com- 
plaints were  not  served  with  the  summons. 
The  summons  stated  that  the  complaint 
"wlU  be  filed  in  the  office  of  the  clerk  of  the 
court  for  common  pleas  for  said  county,"  and 
required  the  answer  to  the  complaint  to  be 
served  on  John  T.  Selbels.  No.  6  Clark  Build- 
ing, Columbia,  S.  C,  within  20  days  after 
service,  exclusive  of  the  day  of  service.  The 
summons  was  ifjibscrll)ed  by  John  T.  Sel- 
bels and  J.  K.  Owens,  plalntUTs'  attorneys. 
Selbels  lives  at  Columbia.  S.  C,  and  Owens 
at  Bennettsvllle,  S.  C.  On  February  13, 
1011,  counsel  ft>r  defendant  gave  notice  of 
appearance,  and  demanded  that  copy  of  com- 
plaint In  each  case  be  served  on  them  at  the 
office  of  Stevenson,  Stevenson  &  Prince^  In 
the  Planters'  National  Bank  Building,  Ben- 
nettsvllle, S.  C.  The  service  of  Uils  notice 
was  accepted  by  Mr.  Owens  on  that  date,  and 
on  February  14.  1911.  Mr.  Selbels  received 
this  notice,  by  mall,  at  Columbia.  S.  C.  On 
March  6,  1011,  21  days  after  February  13, 
1011,  the  complaints  in  each  case  were  pre- 
pared and  mailed  wiUi  postage  prepaid,  to 
the  defendant's  counsel  at  Bennettsvllle,  S. 
C,  as  demanded  by  the  notice  of  appearance. 
The  defendant's  counsel  received  the  com- 
plaints so  malted  next  day,  March  7,  1911, 
and  forthwith  returned  the  same  to  plalntUTs 
attorneys,  as  not  having  been  served  within 
the  time  prescribed  by  law.  The  complainlts 
were  not  filed  In  the  clerk  of  court's  office  for 
Marlboro  county,  until  March  22,  1011.  On 
Ma  rch  20. 1911,  the  defendant's  counsel  served 
notice  that  they  appeared  solely  for  the  pur- 
pose of  said  motion,  and  would  move  on  the 
24th  day  of  March.  1011,  before  his  honor. 
Judge  Shipp,  "for  an  order  setting  aside  the 
service  of  summons  dismissing  this  case  for 
failure  to  file  the  complaint  In  time,  and  also 
for  flallure  to  serve  the  same  In  time  under  the 
statutes  of  this  state."  After  hearing  the  mo- 
tion, his  honor  passed  an  order  setting  aside 
the  serving  of  the  complaints  In  each  case, 
on  the  ground  that  it  agjg^r^^  ^l^g^X! 
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plaints  in  each  of  tbe  actions  were  not 
served  within  20  days,  In  accordance  with  the 
notice,  and  demand  of  copy  thereof,  or  pursu- 
ant to  the  statute  iu  such  cases  made  and 
provided,  nor  were  the  complaints  filed  in 
the  office  of  the  Clerk  within  20  days,  as 
stated  would  be  done  in  the  summons  In  said 
actlona  Upon  announcing  the  judgment  of 
the  court  a  motion  was  made  for  leave  to 
serve  the  complaints  at  that  time  on  the 
ground  of  surprise,  the  court  denied  this 
motion,  as  no  notice  was  given  tbe  other 
side  that  any  such  motion  would  be  made, 
but  without  prejudice  to  plaintiffs'  applying 
to  any  proper  authority  for  any  relief  they 
may  t>e  entitled  to  under  any  section  of  the 
Code.  The  appellants  appeal,  ^d  challmge 
the  correctness  of  his  honor's  order. 

We  think  the  appeal  should  be  dismissed ; 
and,  while  we  can  find  no  ruling  In  this 
state  directly  on  the  points  at  issue,  we  find 
the  Identical  language  In  our  Code,  as  in  the 
New  York  Code:  "A  copy  of  the  complaint 
need  not  be  served  with  the  summons,  in  such 
case  the  summons  must  state  where  the 
complaint  is,  or  will  be  filed;  and  If  the 
defendant  within  twenty  days  thereafter 
causes  notice  of  appearance  to  be  given,  and 
In  person,  or  by  attorney,  demands  In  writing 
a  copy  of  the  complaint,  specifying  a  place 
within  the  state  where  It  may  be  served,  a 
copy  thereof  must,  within  twenty  days  there- 
after, be  served  accordingly,"  etc. 

"In  ordinary  cases  20  days  are  allowed 
after  demand  for  service  of  copy  of  com- 
plaint, where  defendant's  attorney  served  no- 
tice of  retainer,  and  demanded  complaint  at 
two  different  times  for  several  defendants, 
and  after  20  days  from  the  first  service, 
but  not  the  last,  moved  to  dismiss  the  com- 
plaint for  want  of  service,  held  that  the  de- 
fendant mi^t  move  on  the  proof  of  service 
of  the  first  notice,  and  demand  without 
waiting  for  the  expiration  of  20  days  from 
the  last  service."  Luce  v.  Trempert,  9  How. 
Prac.  (N.  Y.)  212. 

"An  order  giving  the  plaintiff  further  time 
to  serve  his  complaint,  cannot  be  granted 
ex  parte,  after  the  time  for  serving  It  (the 
complaint)  has  expired.  Notice"  must  be 
given,  "or  an  order  to  show  cause."  Stephens 
V.  Moore,  6  N.  Y.  Super,  Ot  674. 

,  "Where  the  complaining  party  should  file 
his  pleading  within  a  specified  time,  or 
where  either  party  has  placed  his  adversary 
In  such  position  as  to  make  it  a  duty  to 
plead,  it  is  requisite  that,  unless  further  time 
be  granted,  the  required  act  should  be  fully 
performed  within  the  time  limited,  whether 
that  time  be  prescribed  by  statute,  general 
rules  of  court,  or  rule  or  order  to  declare  or 
plead."  Encj.  of  Pleading  and  Practice, 
voL  21,  page  699. 

Reference  to  footnotes  made  from  South 
Carolina  cases  sustain  this  doctrine.  Mc- 
Bride  T.  Floyd,  2  Bailey,  209;  Stephen  t. 
Thayer,  2  Bay.  272;   Kennedy  v.  Smith,  1 


Brev.  203;  Murphy  v.  Sumner,  1  Hill,  216; 
Hlgglnbottom  v.  Wright,  1  Nott  &  McC,  p.  6; 
Perry  v.  Aiken,  3  Rich.  60;  State  Bank  v. 
Torre,  2  Speers,  601. 

I  think  Judgment  should  be  affirmed,  how- 
ever, without  prejudice  to  the  right  of  the 
plaintlflb.  Appellants  to  apply  to  the  circuit 
court  for  leave  to  serve  tbe  complaint  nunc 
pro  tunc  upon  such  terms  as  the  court  may 
impose  as  provided  for  In  Judge  Sbipp's  or- 
der. 


(K  8.  O.  S87> 

STATE  T.  WADB  at  sL 

(Supreme  Court  of  South  Carolina.    Aug.  26, 
1913.) 

1.  POKNIOATION    (i    9*)  —  BVIDBHCB  —  BOWI- 

CIENCT. 

On  the  trial  of  a  man  and  a  woman  for 
fornication,  evidence  held  Insufficient  to  sup- 
port a  conviction  as  to  the  man. 

[Bd.  Note.— For  other  casea,  see  FomicatioD, 
Cent  Dig.  I  7;  Dec.  Dig.  §  9.*] 

2.  Cbiminal  Law  (|  424*>— Bvidknck— Ad- 

HI58ION8  or  COOBraNDANT. 

On  the  trial  of  a  man  and  a  woman  for 
fornicadon,  the  woman's  admissions  to  the  dep- 
uty sheriff  when  arrested  could  not  be  consid- 
ered as  evidence  against  the  man. 

[Bd.  Note. — For  other  eases,  aee  Grimhial 
Law,  Cent  Dig.  ||  1002—1010;  Dec.  Dig.  | 
424.*! 

8.  Cbiuinai,  I/Aw  (i  S52*)— BTiDBma— Ds> 

QBEE  OF  PbOOF  RBQUIBED. 

Where  the  facta  and  circumstances  in  evi- 
dence, even  if  true,  are  not  inconsistent  with 
accused's  innocence,  they  do  not  warrant  a 
conviction,  as  they  mast  point  so  conclusively 
to  guilt  as  to  exclode  every  other  reasonable 
hypothesis. 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Lew,  Cent.  Dig.  H  12B7,  12fi&-1262;  Dec  Dig. 
i  0S2.*] 

4.  iNDtcnnnr  aicd  iRVOBiCATxoif  (|  124*)— 

JoinuBB  OF  Partixs— Effect. 

An  indictment  against  two  persons  al- 
though joint  in  form  is  in  legaJ  effect  joint  and 
several,  and  hence  one  of  the  defendants  may 
be  convicted  and  the  other  acquitted. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  827-883;  Dec. 
Dig.  i  124.*] 

6.  Cbihinal  Law  (!  ^2*)— Triai.. 

The  nature  of  ue  olfense  does  not  pre- 
vent a  severance  In  the  trial  of  the  parties  to 
a  single  act  of  fornicatioD. 

[Bd.  Note. — For  other  cnnes,  see  Criminal 
Law,  Cent  Dig.  U  138(1  1383,  188B.  1S86, 
1388-1890;  Dec.  Dig.  {  622.*] 

6.  Cbjhxnal  Law  r|  877*)— Tbxal. 

On  the  trial  of  a  man  and  a  woman  for 
fornication  with  each  other,  one  may  be  ac- 
quitted, and  the  other  convicted,  since,  wtiUe  it 
takes  two  to  commit  the  crime,  one  may  be 
insane  or  participate  on  account  of  force,  fear, 
or  fraud,  and  may  therefore  have  no  cnmin«i 
intent  or  there  may  be  evidence  by  a^aission 
or  confession  against  one  and  none  against  the 
other. 

[Bd.  Note.— For  other  cases,  see  (Mminal 
Law,  Cent  Dig.  H  2096,  2097;  Dec  Dig.  { 

877.  *1 

Appeal  from  General  Sessions  Circuit 
Court  of  Greenville  County ;  J.  W.  De  Vore, 
Judge. 


•For  otber  cases  see  mum  topic  and  Motion  NUHBSR  In  Dae  Dig.  A  Am.  Dls, 
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B.  O.  Wade  and  another  were  conricted 
of  fomlcatl<»i,  and  Ui^  appeaL  Bereraed. 

John  a  Henry  and  J.  Bobert  MarUn,  both 
of  GreenTllle,  for  appellanta.  P.  A.  Bonham, 
of  GreaiTlUe,  fiir  the  Stata 

HTDBICE,  J.  [1]  The  appellanta  were 
tried.  In  th^  absence,  for  forniuatton.  With 
the  exception  of  certain  admlaalonB  of  tiie  de- 
fmdant  Meta  Wade,  proved  by  the  deputy 
■herUE  who  ^ecnted  the  warrant  of  arrest, 
the  evidence  was  wholly  drcnmatantlaL 
Stated  moat  Btrongly  against  the  d^endants, 
the  substance  of  it  was  that  B.  Q.  Wade  was 
a  widower  whow  £amUy  consisted  of  a  son 
and  two  danchters.  At  the  time  of  the  trial, 
the  son  was  19.  and  tbe  daughtm  wwe  13 
and  14  years  old.  respectlTely.  He  had  also 
an  older  sop,  who  was  the  husband  of  the 
defendant  Ueta.  Some  years  ago—possibly 
from  three  to  Oy%  Uiough  the  testimony  does 
not  disdoee  the  date  even  approximately — 
Meta  and  her  husband  moved  into  tbe  home 
of  B.  O.  Wade^  and  Uved  with  him,  aa  mem- 
bers of  his  family.  Some  time  after  that 
(another  p^od  not  fixed  by  the  evidence) 
Meta*8  husband  died,  and  she  contlnaed  to 
live  in  the  house  of  her  father-in-law,  as  a 
member  of  his  family.  After  the  death  of 
her  husband  she  gave  birth  to  two  children. 
One  died  shortly  after  its  birth.  The  other 
was  about  two  years  old  at  the  time  of  the 
trial.  Meta's  statement  to  the  deputy  sheriff 
was  to  the  effect  that  for  several  years  she 
had  been  wanting  to  leave  B.  G.  Wade,  and 
go  back  to  her  father's,  but  that  she  could 
not  do  so,  because  be  would  not  let  her  go, 
and  that  If  he  (the  officer)  would  keep  Wade 
off  her,  until  she  could  get  away,  she  would 
leave  him  and  go  to  her  father's.  She  ad- 
mitted that  she  bad  slept  in  the  bed  with 
her  codefendant,  and  said  she  knew  the  officer 
had  a  warrant  for  them  for  living  in  adul- 
tery. She  showed  him  a  bleeding  cancer  on 
her  br«ist,  and  told  him  that  Wade  had  come 
home  drunk,  and  beat  her  nearly  to  death, 
and  stamped  her  in  tbe  breast 

The  court  Instructed  the  jury  that,  if  they 
could  not  come  to  any  other  reasonable  con- 
duBlon,  from  the  facts  and  circumstances 
In  evidence,  than  that  the  defendants  were 
guilty,  they  would  be  justified  In  so  finding, 
but  that,  tf  tbey  could  just  as  reasonably 
condnde  that  they  were  Innocent  as  that 
they  were  guilty,  they  would  not  be  war- 
ranted in  convicting  them;  that  they  were 
entitled  to  the  bemeflt  of  every  reasonable 
donbt;  that  the  admissions  of  Meta  could 


not  be  considered  as  evidence  against  B.  G. 
Wade ;  and  that  tbey  must  acquit  or  convict 
both;  that,  under  the  indictment,  tb»y  could 
not  acquit  one  and  convict  the  other. 

[2, 1}  It  appears  clearly  that  there  was  no 
competent  evidence  to  support  the  conviction 
of  B.  G.  Wade.  Meta's  admission  cannot  be 
taken  againat  him.  The  other  facts  and 
drcumstances  are  not  Inconsistent  with  his 
innocence.  In  other  words,  all  of  them  may 
be  true,  and  stUl  he  may  be  Innocent  There- 
fore they  do  not  come  up  to  the  standard 
required  by  the  law  to  warrant  a  conviction, 
which  is  that  they  must  point  so  conclusively 
to  guilt  as  to  exclude  every  other  reasonable 
hypothesis.  Therefore  the  court  erred  in  re- 
fusing to  set  aside  the  verdict 

[4]  The  court  erred  also  In  charging  that, 
under  the  indictment,  one  of  the  defendants 
could  not  be  acquitted  and  the  other  convict* 
ed.  If  that  ruling  was  based  upon  the  rea- 
soning that,  because  the  indictment  charged 
ttie  defendant  jointly,  only  a  joint  verdict 
could  be  found.  It  was  erroneous,  because, 
while  the  indictment  was  Joint  in  form,  In 
legal  effect  it  waa  Joint  and  severaL 

[I,  I]  Mor  does  the  nature  of  the  offense 
forbid  a  severance  either  In  the  trial  of  the 
parUes  charged,  or  In  tbe  verdict,  when  they 
are  jointly  tried.  While  it  Is  true  that  it 
takes  two  to  commit  the  crlme^  as  it  also  does 
the  crime  ct  adultery,  so  tax  as  the  physical 
act  is  concemed,  it  does  not  necessarily  fol- 
low that  both  wgage  in  It  with  criminal  in- 
tent One  may  be  Insane,  or  may  partldpate 
in  the  act  on  account  of  force,  fear  or  fraud. 
In  such  a  case  the  law  would  neitho:  allow 
the  gttUly  party  to  escape,  aor  would  It  pun- 
ish the  innocmt  on&  If  B.  G.  Wade  com- 
pelled Meta  to  submit  to  lilm  through  force 
or  fear,  she  ahonld  be  pitied  and  protected 
rathw  than  condemned  and  poniflhed.  Again, 
it  may  happen  on  the  trial  of  such  a  diarge 
that,  though  both  the  defendants  may  be 
guilty,  there  may  be  no  evidence  at  all 
against  one,  while  there  may  be  ample  erl- 
denoe  by  admission  or  confession  against 
the  otti^.  This  aocstlon  was  involved  in 
State  V.  Carroll,  80  8.  a  90;  8  B.  BL  488,  14 
Am.  St  B^.  883,  where  it  waa  decided  con- 
trary to  the  instmctlona  givm  In  this  case. 
See.  also,  State  v.  Outshall.  109  N.  a  764,  14 
S.  E.  107,  26  Am.  St  Bep.  S90: 

The  other  grounds  are  overruled. 

Reversed. 

GABT,  O.  J.,  and  WATTS  and  VBASBB 

JJ.,  concur. 
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ffTATB  T.  ETTONIL 

(Sopreine  Oonrt  of  Soath  Garoliiu.   Job  25, 
101a.   On  Petition  for  Rehearins 
Sept  1,  IfilB.) 

1.  Fai«b  Pbvtknbbs  (I  7*}— Buaonrxe-^A 
TUBE  or  Pbktenbe. 

Under  Cr.  Code  1912,  |  220,  providhig  that 
U17  person  who  shall  bj  any  ulse  pretense 
or  representation  obtain  from  any  other  per- 
wn  anjr  money,  chattel,  or  other  property,  with 
intent  to  cheat  and  defraud  any  person  of  the 
same,  shall  be  guilty  of  a  misdemeanor,  an  in- 
dictment charging  that  accused  falsely  pretend- 
ed that  a  certain  horae  was  so  nod  in  every  re- 
BMc^  which  pretense  he  knew  to  be  false, 
whereby  he  obtained  another  horse,  the  proper^ 
p€t  such  witness,  with  intent  to  cheat  and 
deirand  him,  stated  facts  constituting  a  crime; 
the  representation  that  the  horse  was  sound 
in  evenr  respect  being  the  statement  of  a  ma- 
terial  net  and  not  of  an  opinion, 

DEOd.  Note.-^or  other  cases,  see  False  Pre- 
temna.  Cent  Dig.  H  B-12,  2S;  De&  Dig.  |  7.*] 

2.  Falsi  Prkteitbes  (i  49*)— Bvidhptci^— Suf- 

nCIBNOT. 

In  a  prosecntJon  for  falsely  pretending,  in 
connactton  with  a  horse  trade,  that  the  horse 
traded  by  accused  was  sound  m  every  respect, 
evidence  as  to  the  representations  made  by  him 
and  as  to  bis  knowledge  of  their  falsity  AeM 
sufficient  to  support  a  conviction. 

[B3d.  Note.— For  other  cases,  see  False  Pre- 
tensei.  Cent  Dig.  {  62;  Dec.  Dig.  |  49.*] 

Watts,  J.,  dissenting. 

Appeal  from  General  Sessions  Circuit  Coart 
of  Laurens  County;  R.  W.  Mmmlnger,  Jndge. 

Frank  Stone  was  convicted  of  obtaining 
goods  under  false  pntenses,  and  be  apoeals. 
Affirmed. 

Blche^  ft  Blchey,  of  I^urena,  for  appel- 
lant B.  A.  Cooper,  of  Laorens,  for  the 
States 

OART,  a  J.  The  defendant  was  tried  be- 
tore  a  Jnry,  and  conTlcted  of  obtaining  goods 
nnder  false  pretenses.  The  indictment  charg- 
ed him  with  falsely  pretending  that  a  cer- 
tain bay  borse  was  sound  la  every  respect, 
which  pretense  he  then  and  there  knew  to  be 
falee,  whereby  he  obtained  from  Lander  H. 
Willis  one  roan  horse^  the  property  of  the 
said  Lander  a.  WllUa,  of  the  nine  of  fiso. 
with  Intent  to  cheat  and  defirand  the  said 
LuLder  H.  mills. 

[1]  The  first  question  that  will  be  consid- 
wed  Is  whether  his  honor,  the  presiding 
Judges  emd  In  refusing  the  motion  to  quash 
the  Indictment,  on  the  grotmd  that  it  did  not 
state  facta  sufficient  to  constitute  a  crime. 
Section  220  of  the  Criminal  Code  (1912)  pro- 
vides that:  "Any  person  who  shall,  by  any 
false  pretense  or  revresentatlon.  *  •  • 
obtain  from  any  other  person  any  chattti, 
money,  *  •  •  or  other  property  •  »  * 
with  Intent  to  ch^t  and  defraud  any  person 
of  the  sam^  shall  be  guilty  of  a  misdemean- 
or.** The  allegation  In  the  Indictment  that 
the  defendant  r^resented  that  the  bay  horse 
was  sonnd  In  every  respect  was  not  only  the 
Btatonent  of  a  fact  and  not  of  an  opinion, 
but  of  a  material  fbct  sufficient  to  render 
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him  llahle  for  damage*  in  a  cItU  action.  If 
the  statement  wae  untma  The  Indictment 
charged  that  the  defendant  made  this  tepre- 
sentatlon,  knowing  it  to  be  false,  with  Intent 
to  cheat  and  defraud  the  proeecntor,  and 
thereby  obtained  from  him  one  roan  horse  of 
the  value  therein  alleged. 

The  case  of  State  v.  Hlcks^  77  S.  C.  289,  CT 
S.  m  842,  shows  Oat  the  motion  to  quash  the 
indictment  was  properly  refused.  In  con- 
struing the  statute,  the  court  In  that  case 
said:  "It  is  perfecUy  manifest  from  the  ex- 
press terms  of  the  statute  that  an  int«at  to 
cheat  and  de&aud  Is  an  essential  elem«it  of 
the  statutory  crime,  and  It  is  elementary  that 
every  essential  element  of  the  crime  most  be 
alleged  and  proven.  TMs  principle  was  well 
understood  by  the  prosecuting  officer,  for  the 
indictment  not  only  alleges  that  the  pretens- 
es were  known  to  be  false,  bat  that  the  de- 
fendant thereby  intended  to  cheat  and  de* 
fraud." 

Turning  to  the  appellantfs  authorities,  we 
find  that  he  quotes  the  following  language 
from  Bishop  on  Criminal  Law,  voL  2,  I  454 
(7th  Ed.),  under  the  head  of  false  pretenses: 
"If  we  look  to  the  reason  of  the  law,  and 
especially  to  its  words,  we  shall  see  that  its 
aim  is  to  prevent  cheating,  and  the  spedflc 
cheat  denounced  is  the  one  affected  by  a 
folse  pretense.   Now  a  mere  opinion  is  not 
false  pretense;  but  any  statement  of  a  pres- 
ent  or  past  fact  is,  if  false.  When  two  men 
are  negotiating  a  bargain,  they  may  express 
opinions  about  their  wares  to  any  extent  they 
will,  answering,  if  they  lie  about  the  opin- 
ions, only  to  God.  and  to  the  dvll  depart- 
ment of  the  law  of  the  country.  But  when 
the  thing  concerns  foct,  as  distinguished 
from  opinion,  his  words  in  reason  amount  to 
a  flilse  pretense.*'  The  words  of  the  indict 
ment  constitute  the  false  statement  of  an 
existing  fact  at  the  time  of  the  exchan^  of 
horses.  While  there  are  many  cases  as  to  the 
soundness  of  a  hors^  in  whldi  there  can  be 
no  certain  knowledge,  still  th^  are  also 
numerous  cases  in  which  the  fftct  of  unsoond- 
ness  may  be  as  certain  as  in  any  other  in* 
stance.  When  the  fact  of  unsoundness  is  ceiv 
tain,  and  the  party  making  a  statement  In 
regard  to  it  has  knowledge  of  such  fact,  and 
nevertheless  makes  a  false  r^resentation, 
wlOi  intent  to  dieat  and  defraud,  It  would 
be  against  public  policy  to  allow  him  to  es< 
cape  punlshmoit  under  the  criminal  law. 
The  language  hereinbefore  quoted  from  Blsb- 
op  on  Criminal  Law  sustains  our  conclusion 
as  to  the  sufficiency  of  the  Indictment 

The  appellant's  attorneys  also  rely  upon 
the  case  of  state  v.  Delyon,  1  Bay,  353.  The 
report  of  that  case  Is  very  short,  and  Is  as 
follows :  "The  defendant  In  this  case  was  in- 
dicted under  the  swindling  act  for  selling  a 
blind  horse  as  and  for  a  sound  horse,  except- 
ing a  blemish  in  one  eye,  when  the  defendant 
had  been  told  he  was  a  blind  horse  before 
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the  Mle.  TbB  Attorney  General  contended 
Out  tliifl  was  an  act  of  BwlndUng,  under 
the  law  for  preventing  such  deceitfnl  prao- 
ticee.  The  court  (preeent,  watles.  J.,  and 
Bay,  JJ,  after  hearing  counsd  In  reply,  wwa 
of  the  opinion  tbat  tbis  was  not  nidi  a 
fratul  as  was  Indictable  either  at  oconinon  Uw 
or  under  the  act  of  assembly;  tbat  It  bad 
the  appearance  of  a  breadi  of  contract,  or 
rather  a  concealment  of  a  blemldi  CU  the  de- 
fendant knew  It),  for  wbich  be  was  answer- 
able bt  damages  In  a  cItU  suit;  tbat  to  en- 
conrage  a  prosecution  of  tbla  kind  would 
bare  a  tendency  to  bring  almost  erery  dvll 
Injury  Into  the  jurisdiction  of  the  court  of 
seerions,  which  might  be  extremely  Injurious 
In  Its  conseQuences  to  the  conmrani^." 

There  are  material  differences  in  the  two 
cases.  Id  the  first  place,  it  does  not  appear 
that  the  defendant  In  the  Delyon  Case  knew 
that  the  horse  was  unsound,  and,  in  the  sec- 
ond place,  even  if  the  defendant  knew  of  the 
defect,  It  was  regarded  as  rather  a  conceal- 
meat  of  a  blemish,  which  is  paBslve  or  nega- 
tlTe.  and  not  a  false  pretense,  knowingly 
made  with  intent  to  cheat  and  defraud, 
which  is  active  and  poslUve  In  Its  nature. 
But,  be  that  as  it  may,  if  that  decision  must 
be  construed  as  holding  that  a  false  reinesen- 
tatlon  of  the ,  soundness  of  a  horse,  made 
with  knowledge  of  the  fact  that  the  horse 
was  unsound,  with  Intent  to  cheat  and  de- 
fraud, then  it  will  not  be  longer  regarded 
as  authority  for  that  proposition;  such  a 
doctrine  would  tend  to  encourage  fraud  and 
swindling,  and  Is  against  the  canons  of 
morality. 

[2]  The  next  Question  for  consideration  Is 
whether  there  was  error  In  refusal  to  direct 
a  verdict,  on  the  ground  that  there  was  no 
testimony  tending  to  prove  that  the  defend- 
ant made  any  false  respresentatlon,  or  that 
be  bad  any  intention  to  cheat  and  defraud. 

Lander  H.  WtTIts,  the  prosecutor,  testified 
In  substance  as  follows : '  "The  defendant  and 
one  W.  N.  Myers  came  to  Gray  Court  In  a 
buggy,  driving  a  bay  mare  and  leading  a  roan 
mare.  The  bay  mare  belonged  to  the  defend- 
ant, and  the  roan  mare  belonged  to  W.  N.  My- 
ers. Willis*  roan  horse  matched  Myers*  roan 
mare,  and  the  d^endant  wanted  the.pair  for 
a  prospective  buyer.  In  the  afternoon  the  de- 
fendant offered  to  trade  his  bay  mare  for 
prosecutor's  roan  horse,  and  asked  $25  to 
boot.  The  defendant  hitched  his  mare  and 
Myers'  mare  to  prosecutor's  buggy,  for  him  to 
see  the  mare  work,  and  after  driving  around 
awhile  the  prosecutor  offered  to  trade  even, 
but  no  trade  was  then  made.  Thereafter 
the  defendant  offered  to  trade  for  f  10  to  boot 
Prosecutor  would  not  agree  to  give  $10,  but 
said  he  would  stick  to  his  offer  to  trade  even. 
The  dtfradant  said,  'Well,  I  will  just  make 
yon  trade  anyway.'  Prosecutor  said,  'Now 
remember,  you  guarantee  the  horse  to  be 
sound,  straight,  and  work  anywhere.'  De- 
fendant said,  'Tes.'  Prosecutor  then  turned 
to  lb.  Owens  and  Mr,  Stevens  and  said,  'I 


can  yon  all  as  wltntases  to  that'  Tbea  tbe 
dofandaTit  said,  'Now,  1  bave  only  had  tbe 
bon»  10  days;  I  will  gnarantee  it,  as  far  as 
I  know.'  Tbe  prosecutor  then  told  tba  de- 
fendant 'If  he  had  had  the  horse  10  days, 
he  had  had  tt  long  enough  to  know  whether  It 
was  sound  or  not*  Defendant  then  said  to 
tbe  prosecutor,  'W^l,  don't  yon  want  to  try 
Itr  Prosecutor  then  said,  *Wtfl.  w«  wlU 
bare  to  go  orer  Into  tbe  field  to  change ;  we 
can  drive  It  orer  there,  and  I  can  let  the 
negro  plough  it,  to  see  bow  it  ploughs.'  Tbe 
prosacnfeor  and  defendant  wait  to  the  field, 
and  tbe  negro  ploughed  tbe  mare;  she 
ploughed  all  right  ami  the  trade  was  made. 
Hie  next  morning  the  fsosecutor  discorered 
that  the  mare  was  blind  in  one  ey^  and  could 
not  see  much  ont  of  the  other,  and  wrote  the 
defendant  tbat  be  had  put  a  blind  horse  off 
on  the  i^ooecntor.  Not  hearing  from  the  de* 
fendant,  the  prosecutor  swore  out  a  warrant 
for  the  defendant" 

Arthur  Stevens,  a  witness  for  the  stat^ 
testifled  in  substance  as  follows:  ''That  he 
and  the  prosecutor  were  In  the  store  playing 
checkers;  that  defendant  came  in  and  said 
something  about  a  horse  swap.  Prosecutor 
said  he  wonld  stldc  to  what  he  had  said. 
D^endant  said  something  about  taking  less. 
Prosecutor  said  be  wonld  not  do  anything 
more  than  what  be  had  said.  Def^dant 
said,  'Well,  I  will  just  consider  it  a  swap.' 
Prosecutor  said,  'Yon  have  to  guarantee  the 
horse  to  be  sound  and  all  right  In  every  re- 
spect* Defendant  said  he  would,  so  far  as  he 
knew.  Prosecutor  turned  to  Mr.  Owens  and 
myself,  and  called  us  as  witnesses  to  It  De- 
fendant said  he  would  guarantee  it,  so  far  as 
he  knows,  and  that  is  about  all  I  heard  of  it 
Defendant  said  he  bad  only  had  the  horse 
about  10  days." 

The  agreement  on  the  part  of  the  defend- 
ant that  he  would  guarantee  the  horse  to  be 
sound,  as  far  as  he  knew,  was  sufficient  to 
render  him  liable  In  a  dvll  action,  whether 
the  facts  were  such  as  to  make  him  amena- 
ble to  the  criminal  law  or  not  In  order, 
however,  to  constitute  the  offense  of  obtain- 
ing goods  under  false  pretenses,  there  must 
be  not  only  a  false  pretense  or  misrepresen- 
tation, but  it  must  be  made  to  cheat  and  de- 
fraud. The  agreement  to  guarantee  the 
soundness  of  the  horse,  so  far  as  the  defend- 
ant knew,  when  considered  In  connection 
with  the  other  testimony,  was  susceptible 
of  the  inference  that  he  intended  his  words 
as  a  representation  that  if  the  horse  was 
unsound  he  did  not  know  It  Therefore,  his 
knowledge  of  the  unsoundness  of  the  horse 
was  a  material  fact  In  the  case.  In  the 
synopsis  of  the  defendant's  testimony  tbe 
following  appears:  "Defendant  knew  that 
the  mare  had  defective  eyes;  knew  her  eyes 
were  weak;  did  not  know  tliat  one  eye  wa& 
entirely  gone;  did  not  know  that  the  mare 
would  likely  go  blind."  In  the  synopsis  ot 
G.  H.  Moore's  testimony  we  find  the  follow- 
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ant's  hOTBe,  he^  the  wttneas,  atrack  at  tbe 
bone's  eye  to  see  U  it  was  blind.  D^endant 
told  witness  not  to  do  tbat,  because  Mrs. 
Willis  was  oat  there,  and  further  said  that 
witness  would  have  the  horse  blind  In  both 
6768— something  like  that^-ln  a  Jolctng  way. 
Witness  examined  the  horsers  eya,  uid  one 
looked  like  it  was  blind;  the  other  eye  looked 
fidrly  weU."  Pearly  Uoore,  a  witness  for 
the  defendant,  tesflfled  In  mbstance  as  fol- 
lows: "Witness  knows  Frank  Stone;  saw 
him  at  Gray  Court  the  day  he  traded  horses 
with  Lander  H.  Willis;  saw  defendant's 
blaSe-Atce  mare;  noticed  her  eyes.  One  eye 
looked  like  It  was  out,  the  other  eye  looked 
like  it  might  be  all  right  A  person  of  ordi- 
nary intelligence  could  see  that  there  was 
something  wrong  with  one  of  the  mare's 
eyes."  It  seems  that  On  defendant  was  a 
bOTse  tarader  and  that  the  prosecutor,  WlIUs, 
rattier  relied  upon  the  defendant's  represen- 
ta.tion  that  upon  bis  own  judgment  as  to  tbe 
soundness  of  the  mare. 

The  foregoing  testimony  amply  sustains  the 
verdict  of  the  Jury. 

jn^iment  affirmed. 

HYDRIOE  and  FRASEiR,  JJ^  Concur. 

WATTS,  J.   I  dissent  ftom  the  opinion  of 

the  Qiief  Justice,  herein,  and  think  the  mo* 
tloD  to  quash  the  indlctmwt  should  have 
been  granted,  as  it  dtd  not  state  any  criminal 
offense.  The  allegation  that  the  defendant 
represented  tbat  the  bay  horse  was  sound 
could  not  be  any  more  than  in  the  opinion 
of  tbe  party  making  the  statement  he  was. 
If  he  made  a  false  statement  knowingly  that 
be  was,  might  be  sufficient  to  render  blm  liable 
for  damages  In  a  drtl  action.  Parties  trad- 
ing horses  are  allowed  latitude  In  expressing 
the  opinion  of  their  horses,  and  trade  gener- 
ally with  Intent  each  to  get  tbe  better  of  the 
others,  and  under  the  evidence  in  tbe  case 
the  trial  Judge  should  have  directed  a  Tor- 
dict  of  acquittal,  as  the  evidence  of  prosecu- 
tor, himself,  showed  that  the  defect  In  the 
horse,  complained  of,  was  patent,  not  latent, 
and  by  the  exercise  of  the  slightest  care,  by 
examining  and  using  bis  eyes,  he  could  have 
ascertained  that  the  horse's  eyes  were  de- 
fective, and  under  tbe  evidence  and  the  case 
of  State  V.  Delyon,  1  Bay,  3S3,  quoted  by  the 
Chief  Justice,  the  motion  of  defendant  to 
direct  a  verdict  should  have  been  granted. 
That  state  has  succeeded  In  convicting  the 
defendant  on  testimony,  which  In  my  opin- 
ion it  is  doubtful  if  the  prosecutor  would 
win  In  a  civil  suit  for  damages  against  de- 
fendant where  he  could  recover  if  he  make 
out  his  case,  by  a  preponderance  of  the  evi- 
dence only.    For  these  reasons  I  dissent 

On  Petition  for  Rehearing. 

PBB  OUBIAM.  After  careful  consider- 
ation of  the  petition  herein,  the  court  Is  8at> 


i^led  that  the  Mnion  practteally  disposes 
of  every  question  presentM  by  the  excQih 
tions. 

It  is  therefore  ordered  that  the  petition 
be  dismissed  and  ttiat  the  order  heretofbr* 
granted  atayiiv  the  rendttttnr  be  reroked. 


aM  Ob.  431) 
POTTS  V.  CITY  OF  ATLANTA. 
(Supreme  Court  of  Georgia.   July  19*  UU.) 

favllabtu  by  the  OourtJ 

1.  BicinziTT  DoMAIIf   (I  238*)— Affbal  BT 
Citt—Pboobdubb— Bonds. 

Where  a  municipality  seeks  to  condemn  an 
easement  for  the  constractioD  of  a  sewer,  and 
desireB  to  appeal  from  the  assesaors'  award,  un- 
der ClvU  Code  1910,  I  6228,  the  appeal  is  duly 
entered  upon  the  dty  ■  filing  with  tbe  clerk  of 
tbe  superior  court,  within  tbe  statutory  time,  a 
bond  for  the  eventual  ccmdemnatlon  money, 
containing  a  recital  of  the  proceedings  and  the 
result  thereof,  and  of  a  desire  to  appeal  from 
the  award  to  the  superior  court 

(a)  Such  a  bond  may  be  executed  and  tiw  ap- 
peal entered  by  the  attorney  at  lew  of  tiw  city. 

<b)  Corporate  municipal  action  is  not  neces- 
sary to  authorize  the  appeal 

[Ed.  Note.— For  other  cases,  see  Ehiinent  Do- 
main, Cent  Dig.  M  614,  619,  658-660,  666.  668, 
669,  671.  673,  674,  687 ;  Dec.  Dig.  {  238.*} 

2.  NsW  TBIAL  (I  79*)— GR0UND»— JDDaKKNT 

Not  Following  Vebdict. 

That  a  judgment  does  not  follow,  or  is  not 
authorized  by,  the  verdict  upon  which  it  Ib  en- 
tered. Is  not  a  good  ground  of  a  motion  for  a 
new  trial. 

[Ed.  Note.— For  other  case^  lee  New  Trial, 
Cent  Dig.  H  166%;  Dec  Dig.  S  79.*] 

3.  BUINEHT  DOHAin  (S  1S6*>— OoUFXnSAITOIT 

—Damages. 

Where  It  la  sought  to  condemn  an  ease- 
ment of  sewer  on  private  property  for  public 
use,  the  landowner  Is  entitled  to  recover  dam- 
ages for  tbe  property  actually  taken,  and,  in  ad- 
dition thereto,  such  damages  to  the  remainder 
of  the  lot  as  flow  from  the  construction  of  the 
sewer.  The  excerpts  from  tbe  charge  to  which 
exception  la  taken,  when  considered  in  their 
relation  to  the  whole  charge,  did  not  encroach 
or  narrow  this  legal  principle. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
^^t^  ^i?-   8S  363-366;   Dea   Dig.  f 

4.  Review  or.  Ikstbuctiohs. 

Other  grounds  of  the  motlm  are  without 
merit 

Brror  tma  Superior  Court,  Fulton  (bounty; 
J.  T.  Pendl^n.  Judge. 

Condemnation  by  the  City  of  Atlanta 
against  Henry  PottsL  From  the  assessment 
the  01^  appealed,  and  on  verdict  rendered 
for  a  less  amount  defendant  moved  for  new 
trial,  and  on  refusal  brings  error.  Affirmed. 

Walter  R,  Brown,  of  Atlanta,  for  plaintiff 
in  error.  Jas.  L.  Mayson  and  W.  D.  Ellis, 
Jr.,  both  of  Atlanta,  for  defendant  In  error. 

EVANS,  P.  J.  The  dty  of  Atlanta  pro- 
posed to  construct  a  trunk  sewer  across  the 
rear  of  the  property  of  Mrs.  Henry  Potts,  a 
distance  of  404  feet  B^ng  unable  to  agree 
upon  the  amount  of  damages  resulting  from 


•For  other  case*  Mt  ume  topic  and  mcUod  NUMBER  in  dm.  Dig.  4  Am.  Olg^Ki^^^-I^o^B^la^ ^^^d»«a 
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Its  constrnction,  the  dty  proceeded  under  the 
statute  to  condemn  tbe  property.  The  ma- 
jority of  the  assessors  awarded  to  Mrs.  Potts 
tbe  sum  of  fl,500  as  the  ralue  of  the  ease- 
ment upon  the  land  actually  used  In  the  con- 
stmction  of  the  sewer,  and  $3,000  as  conse- 
quential damages  to  the  balance  of  the  prop- 
erty. One  of  the  assessors  dissented.  An  ap- 
peal was  taken  to  the  superior  court  by  the 
city,  and  on  tbe  trial  of  the  case  a  Terdict 
was  returned  agatost  ttie  city  for  the  sum 
of  ¥262.50:  Mrs.  Potls  mored  for  a  new  trial, 
which  was  refused. 

(1)  1-  A  motioa  was  made  to  dismiss  the 
aiH>eal,  on  the  grounds  that  no  exceptloDs 
were  filed  to  the  award  by  tbe  city  and  no 
d^nand  for  an  appeal;  that  tbe  bond  was 
signed  by  tbe  assistant  dty  attorney,  who 
wu  without  authority  to  sign  it;  and  that 
no  aroeal  could  be  taken  by  the  city  without 
oorpoiate  actlfu.  In  tiw  matter  of  an  appeal 
from  tbe  awaid  of  aflBessora  in  a  omdenma- 
tion.  i«ooeedlnK  tbe  atatate  proTides  that  "in 
case  dtlier  party,  or  ropresentatlTe  of  either 
party,  la  dlaaatlsfled,  be  or  th^  sibaU  hare 
the  right,  within  ten  days  from  the  time  the 
award  Is  filed,  to  rater  In  writing  an  am>eal 
from  tbe  award  to  tbe  superior  court  of  tbe 
county  where  tbe  amrd  is  filed."  OiTil  Oode, 
S  S228.  No  particular  form  of  okterlng  an' 
appeal  Is  prescribed  by  tbe  statnte.  Tbe  gen- 
eral ^WTisionB  andicable  to  ai^>eals  from  in- 
ferior courts  to  the  superior  court  provide 
that  an  appeal  may  l»e  entered  by  the  plain- 
tiff or  bis  attorney ;  but  the  appellant  shall, 
preriously  to  obtaining  such  appeal,  pay  all 
costs  wblcb  may  have  accrued,  and  give  bond 
and  security  for  tbe  eventual  condemnation 
money.  CivU  Code.  H  6002.  6003.  Tbe  stat- 
ute does  not  require  that  tbe  entry  of  an  ap- 
peal be  made  by  a  separate  writing.  An  ap- 
peal to  the  superior  court  is  duly  entered 
where  a  party  within  the  time  prescribed  by 
tbe  statute  pays  the  costs  and  executes  and 
flies  a  bond  in  terms  of  the  statute,  contain- 
ing the  recital  of  the  judgment  and  a  desire 
to  appeal  therefrom  to  tbe  superior  court 
Ordinarily  an  affidavit  of  the  appellant's  In- 
ability to  pay  costs  and  give  bond  Is  a  legal 
excuse  for  not  paying  the  cost  and  giving  the 
bond;  but  such  affidavit  In  forma  pauperis 
must  be  filed  within  the  time  for  entering  an 
appeaL 

In  the  case  at  bar,  within  ten  days  from 
the  filing  of  the  award  of  the  assessors,  the 
dty  vaiA  the  accrued  costs  and  filed  an  ap- 
peal bond,  duly  approved  by  the  deputy  clerk, 
conditioned  to  pay  tbe  eventual  condemna- 
tion money.  This  bond  containing  the  recital 
that  the  dty  undertoolc  to  condemn  an  ease- 
ment for  the  construction  of  a  sewer  over  a 
described  lot  of  land  belonging  to  Mrs.  Potts, 
and  that  the  majority  of  the  assessors  made 
an  award  that  Mrs.  Potts  would  be  damaged 
In  the  sum  of  $4,S00  by  tbe  construction  and 
maintenance  of  tbe  aeweat,  with  which  award 
tbe  dty  was  dissatisfied,  and  desired  to  ap- 


peal therefrom  as  provided  by  law  to  the  su- 
perior court  The  filing  of  this  bond  with- 
in ten  days  from  tbe  time  the  award  was  filed 
was  a  sufficient  entry  of  an  appeal.  The 
bond  was  signed  by  the  city's  attorney.  The 
statute  expressly  authorizes  an  attorney  at 
law  to  enter  an  appeal,  and  also  sign  the 
name  of  his  principal  to  the  bond.  We  know 
of  no  law  which  requires  a  corporation  to 
take  corporate  action  with  reference  to  each 
step  in  a  lawsuit  to  which  such  corporation 
is  a  party.  A  corporation  who  duly  appears 
by  an  attorney  impliedly  authorizes  such  at- 
torney to  take  all  necessary  steps  to  conduct 
the  litigation  to  a  concIusloiL 

[2]  2.  One  ground  of  the  motion  was  that 
the  decree  In  tbe  case  did  not  follow  tbe  ver- 
dict There  was  no  direct  exception  com- 
plaining of  any  variance  between  the  verdict 
and  decree.  A  motion  for  new  trial  reaches 
the  errors  in  the  finding  of  the  Jury,  or  sudi 
errors  of  the  court  as  may  lead  to  the  find- 
ing, but  is  not  the  proper  method  of  correct- 
ing errors  In  a  decree  or  Judgment  First 
State  Bank  r.  Carver.  Ul  Ga.  876  (2).  S6  S. 
SI.  860. 

[S]  8.  There  was  evidence  that  there  was 
a  sprii^  Ml  or  near  the  property  sought  to 
be  occupied  by  tlie  amstmction  of  the  sewer, 
and  ttiat  tbe  taking  of  tbB  particular  strip 
of  land  would  destroy  or  materially  injure 
the  spring,  whldi  woidd  result  in  amsequen- 
tlal  damage  to  tbe  remainder  of  tbe  properly. 
The  movant  carves  out  two  excerpts  from  the 
charge,  which  are  not  in  Juxtaposition,  as 
follows:  "If  yon  find  that  there  la  a  spring 
<m  that  property  tbrougb  wliich  tbe  easement 
goes,  you  would  have  the  rl^t  to  consider 
that  in  connection  with  tbe  value  of  tbe  prop- 
er^; but  you  do  not  determine  what  the 
spring  Is  worth  and  give  any  damage  to  Mrs. 
Potts  for  tbe  value  of  the  spring.  Tbe  ques- 
tion is:  What  is  the  land  worth,  the  6  feet 
of  land,  or  any  other  number  of  feet  whldi 
the  dty  seeks  to  obtain?  What  is  tbe  value 
of  that  land,  with  the  spring  on  it  or  any- 
thing that  Is  on  It,  and  what  damage  does 
the  dty  do  by  constructing  a  sewer  through 
there — the  easement  that  the  city  undertakes 
to  establish  by  putting  a  sewer  through  that 
strip  of  land?  The  damage  to  that  strip  of 
land  by  the  easement  Is  the  thing  that  she 
has  a  right  to  recover."  And:  "If  the  spring 
is  not  on  the  strip  of  land  through  which  the 
easement  goes  but  Is  on  the  other  land  ad- 
jacent thereto,  belonging  to  Mrs.  Potts,  then 
Mrs.  Potts  could  recover,  not  the  mere  dam- 
age to  the  spring,  but  any  damage  to  the 
market  value  of  the  property  on  account  of 
the  sewer  and  whatever  the  sewer  did,  what- 
ever tbe  construction  of  the  sewer  accom- 
plished. If  It  has  affected  the  market  value 
of  the  balance  of  the  land,  or  lessened  It,  she 
is  entitled  to  recover.  If  it  has  not  lessened 
it,  she  is  not  entitled  to  recover.  But,  as 
I  stated  to  yon  before.  If  tbe  spring  is  on  the 
strip  tbrougb  wbldi  the  city  se^s>an  easer 
Digitized  by  CjOO^IC 
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ment,  yon  look  to  the  vmlue  of  that  strip  as 
It  was,  and  yon  determine  irtut  Is  the  dam- 
age to  that  strip  by  reason  of  putting  the 
sewer  throui^  and  that  damage  Mrs.  Potts 
would  bare  the  rli^t  to  recorer,  without  any 
set-off;  80  that,  to  make  it  a  little  plainer, 
goitlemen,  it  ia  a  gnestlon  damage  with- 
out any  set-off  on  the  questlmi  of  easement, 
bat  on  the  question  of  damage  to  the  bal- 
ance of  the  land  It  Is  a  qnestlini  aa  to  ^ieth< 
er  Its  market  ralue  has  beu  affected,  and.  If 
so,  whether  It  Is  detrimental,  and  how  much 
It  la  detrimental  to  the  market  valne." 

It  is  con^lalned  tbat  these  ezoeziits  Uml^ 
ed  a  fionslderatton  of  the  value  of  the  spring, 
if  located  on  the'  land  actually  tiUcen,  as  af- 
fectlng  the  land  actually  taken,  or.  If  locat- 
ed on  the  land  not  taken,  aa  affecting  the  land 
not  taken,  and  were  too  restrlctlTe  In  scope, 
Inannndi  as  they  excluded  from  the  compu- 
tation of  damages  the  value  of  Uie  spring  If 
located  on  the  land  actually  taken  In  Its  rela- 
tion to  the  value  of  Qie  whole  pn^orty.  In 
otber  places  In  the  charge  the  court  instruct- 
ed the  Jury  that  tbo  landowner  was  oitltled 
to  be  compensated  for  Oie  nine  of  the  land 
actnaUy  used  for  the  construction  and  main* 
tenance  vl  the  sewer,  without  any  deduction, 
and  that  In  addition  thereto  the  landowner 
was  entitled  to  be  reimbursed  for  any  conse- 
quential damage  to  the  remainder  of  the 
property  resulting  from  Ote  cuutmctlott  of 
the  sewer.  When  tlie  durge  Is  takm  as  a 
whol^  we  do  not  tblnk  that  the  court  could 
have  bten  undostood  by  the  Jury  as  instruct- 
ing them  that;  if  the  spring  was  located  4m 
the  land  actually  taken  lui  by  tlw  sewer,  the 
effect  of  Its  destruction  or  material  Injury 
could  not  be  considered  In  arriving  at  the 
consequential  damage  to  the  remainder  of  the 
profKirty. 

[4]  4.  The  InstmctionB  on  the  subject  of 
the  preponderance  of  evidence,  and  on  the 
form  of  the  verdict  given  to  the  Jury,  are 
not  open  to  the  criticism  made  of  them. 
There  was  evidence  sufficient  to  uphold  the 
verdict  which  has  the  approval  of  the  trial 
Judge. 

Judgmoit  afflrmbd.  All  the  Justices  con- 
cur. 

O40  Cta.  482) 

HOWABD  T.  SAVANNAH  DLECTRIO  GO. 
(Supreme  Court  of  Oeorgla.    Aug.  18,  1913.) 

fSyttaltu  ly  the  Oourt.} 

Stkbet  Rahaoads  (S  117*)— Im-tubt  to  Pk- 
de8tbianb  —  qubsnohs  fob  jubt  — ptbad- 

ZITO. 

In  a  fluit  by  a  widow  to  recover  damages 
for  the  homicide  of  her  huaband  by  a  street 
railroad,  the  question  of  the  defendant's  negli- 
gence, and  of  the  diligence  of  the  plaintilTa  hus- 
band in  avoiding  the  consequences  of  the  alleg- 
ed negligence  of  the  defendant  by  the  exercise 
of  ordinary  care,  and  to  what  extent  the  deceas- 
ed contributed  to  Ids  Injury  by  his  select;  If 
any,  were  questions  for  Ae  jury, 
(a)  Where  in  such  a  case  the  petition  alleged 


that  immediately  precetUng  the  Injury  the  plain- 
tiff's husband  looked  in  the  direction  from 
which  Uie  car  was  coming  before  attempting  to 
cross  the  tracks  at  a  r^rolar  itieet  erosBin^ 
and  that  at  that  time  the  car  was  far  enough 
away  to  have  enabled  him  to  erosi  In  aafety, 
but  that,  owins  to  the  high  and  unlawful  rate 
of  speed  at  which  the  car  was  mnDlng,  it  over- 
took, struck,  and  injured  him,  and  thia  allem- 
tion  was  denied  by  the  answer,  and  neither  the 
petition  alleged  nor  the  evidence  showed  that 
the  deceased  ever  saw  the  car  or  heard  the  gong 
before  being  struck,  it  was  error  for  the  court 
to  direct  a  verdict  ror  the  defendant 

(b)  In  Boch  a  case  it  was  a  question  for  the 
Jury  to  decide,  onder  the  evidence,  whether  the 
defendant  was  negligent,  or  whether  the  plain- 
tiff's hnrtiand  exercised  ordinary  cars  in  going 
upon  the  traclu  of  tlie  defendant  company,  or 
to  what  extent  he  contributed  to  his  injury  1^ 
his  neglect.  If  any. 

[Bd.  Note.— For  otiier  cases,  see  Street  Rail- 
roads, Gent  Dig.  |i  2S9-257;  Dea  Dig.  i 
117.*] 

Srror  from  Superior  Court,  Chatham  Coun- 
ty;  W.  O.  Charlton,  Judge. 

Action  by  Belle  B.  Howard  against  the 
Savannah  Electric  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Mrs.  Belle  Strong  Howard  Instituted  an  ac- 
tion against  the  Savannah  Electric  Company 
to  recover  damages  for  the  alleged  wrongful 
killing  of  her  husband,  Charlee  H.  Howard, 
by  the  running  of  Its  cars.  The  petition 
alleged,  in  substance,  that  as  Howard  was 
proceeding  east  on  the  south  side  of  Bolton 
street,  In  the  dty  of  Savannah,  and  was  pro- 
ceeding across  Whitaker  street,  and  across 
the  tracks  of  the  defendant  company,  which 
are  about  the  middle  of  the  street,  a  car  of 
the  defendant  struck  and  killed  him;  that 
the  defendant  was  negligent  in  running  the 
car  at  a  high,  dangerous,  and  unlawful  rate 
of  speed,  to  wit,  In  excess  of  10  miles  an 
hour,  in  violation  of  the  Oode  of  the  city  of 
Savannah ;  that  there  was  an  electric  light 
at  the  comer  of  Whitaker  and  Bolton 
streets,  which  Illuminated  the  streets;  and 
tbat  Howard  was  In  full  view  of  the  motor* 
man,  had  he  been  looking,  while  Howard 
was  crossing  the  tracks,  and  the  motorman 
could  have  avoided  striking  him,  if  the  car 
had  been  going  at  a  moderate  rate  of  speed 
and  he  had  had  It  under  control,  and  If  he 
bad  been  properly  experienced,  whidi  it  was 
alleged  he  was  not,  but  was  an  inexperienced 
youth. 

The  eighth  paragraph  of  the  petition  is 
as  follows:  "Tour  petitioner  shows  tbat  her 
said  husband  cautlonsly  crossed  ssld  tracks; 
that  be  looked  in  the  direction  from  which 
the  car  came  before  going  on  the  tracks,  and 
that  at  that  time  the  car  was  far  enouf^ 
away  to  have  enabled  blm  to  cross  in  safe- 
ty :  bnt  that  owing  to  the  high  and  unlaw- 
ful rate  of  speed  at  which  the  ear  was  run- 
ning it  overtook  the  said  Howard  Just  aa  be 
was  stepping  from  the  eastern  rail,  and 
atrudt  his  rii^t  kneecap,  breaking  It  The 
car  ran  about  160  feet  before  coming  to  a 


*For  otltw  cases  see  sum  topic  and  sectloa  nuudbr  la  O«o.  Dig.  a  Am.  Dig. 
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■topL**  It  WIS  alleffBd  Uiat  Howard  wu  62 
years  old,  and  wai  In  the  exercise  of  ordi- 
nary care  and  cantlon  tor  bla  own  safety; 
ttiat  he  lud  the  right  to  crosa  the  tracks  at 
a  ragnlar  street  crossing;  that  at  the  time 
be  started  across  the  car  was  a  safe  distance 
away,  and  he  would  hare  crossed  In  safety, 
bad  not  the  car  been  run  at  a  high  and  dan- 
gaovB  rate  of  speed  by  a  boy  who  was  In- 
experienced; that  Howard  did  not  contribute 
or  assent  to  his  Injuries;  that,  even  if  his 
act  In  crossing  the  street  amounted  to  con- 
tributory negligence,  the  defendant  was  so 
grossly  negligent  (and  without  this  negli- 
gence deceased  would  not  have  been  Injured) 
tliat  the  plaintiff  will  not  be  barred  a  re- 
covery, but  that  her  recovery  will  be  dimin- 
ished under  the  law  applicable  to  such  cas- 
es, etc. 

The  answer  denied  each  and  every  ma- 
terial auction  contained  In  the  petition. 
Including  the  ^hth  paragraph  quoted  above. 
After  the  introduction  of  evidence  had 
dosed,  the  defendant  moved  the  court  to  di- 
rect a  verdict  in  its  fSvor,  on  the  ground 
that  the  allegations  of  the  petition  and  the 
eridence  thereunder,  and  particularly  the 
dghth  paragraph  of  the  petition,  showed  as 
a  matter  of  law  that  the  plalntUf  was  not 
entitled  to  recover,  because  the  deceased  did 
not  exerdae  ordinary  care  for  his  own  safe- 
ty, when  by  the  exercise  of  such  care  he 
could  have  avoided  Injury  to  himself.  The 
eonrt  directed  a  verdict  for  the  defendant, 
and  the  plaintiff  excepted. 

Twl^  &  Gaan,  of  Savannah,  for  plain- 
tiff in  error.  Osborne  A  Lawrence,  of  Savan- 
nah, tor  detendant  In  error. 

HII«L,  J.  (after  stating  the  facts  as  abore). 
me  decislim  In  the  case  of  Thomas  t.  Oen- 
tral  By.  Co.,  121  Oa.  88,  48  8.  B.  688,  is  re-' 
lied  upon  by  the  defendant 'as  controlling  In 
this  case.  This  court  there  held:  "One 
wbo  deliberately  goes  upon  a  railroad  track 
in  front  of  an  approadilng  train,  thinking 
tttat  she  can  croas  befote  Qie  train  reaches 
ber,  and  miscalculating  its  speed  because 
She  is  In  front  of  it,  cannot  recover  for  In- 
juries resulting  from  being  run  down  by  the 
train,  althong^  the  company's  servants  may 
bare  bem  negligent  in  running  at  a  high 
rate  of  speed  at  that  point,  and  also  in  fall- 
ing to  check  the  speed  of  the  train  at  a  pub- 
lic road  which  crossed  the  track  between  the 
place  where  the  train  was  when  first  seen 
by  the  plalnttfl  and  the  point  at  which  the 
Ininry  occurred.  The  above  facts  being  set 
oot  in  a  declaratlim,  a  demurrer  thereto  was 
properly  sustained ;  for  it  Is  clear,  from  the 
allegations  made,  that  the  plaintiff,  by  the 
exercise  of  ordinary  care,  could  have  avoid- 
ed the  Injury."  That  case  Is  dlsthignlsh- 
able  from  the  Instant  one.  That  case  In- 
volved a  steam  railroad,  on  which  the  rate 
of  speed  and  the  danger  is  much  greater  than 
in  tbe  case  of  a  street  railroad,  where  cars 


stop  usually  at  every  street  crossing,  and  the 
speed  is  regulated  by  dty  ordinance.  In  the 
present  case  the  speed  was  not  to  exceed  10 
miles  an  hour.  The  public  have  the  right  to 
the  use  of  the  street  car  tracks  for  the  pur- 
pose of  crossing  and  lecrosstng,  without  being 
regarded  as  trespassers.  At  street  crossings, 
owing  to  the  low  rate  of  speed  and  the  light 
construction  and  equipment  of  the  cars,  the 
public  have  the  right  to  expect  that  they  will 
be  under  control.  The  public  has  never  sui^ 
rendered  the  entire  use  of  the  streets.  In  the 
Thomas  Case,  supra,  the  deceased  had  de- 
liberately gone  upon  the  tracks  of  a  steam 
railroad,  knowing  of  the  approach  of  a  train, 
and  miscalculating  its  speed,  and  her  ability 
to  cross  in  safety,  took  the  chances  and  was 
injured.  In  such  a  case,  of  course,  there 
could  be  no  recovery.  The  deceased  In  that 
case  was  guilty  of  such  contributory  negli- 
gence as  to  bar  a  recovery. 

In  the  present  case,  the  deceased  was  an 
old  man,  62  years  old,  and  deaf.  He  was  in 
a  public  street,  attempting  to  cross.  He  was 
not  a  trespasser,  but  had  a  right  to  the  use 
of  the  tracks.  It  Is  true  that  In  the  petition 
It  Is  alleged  that  the  plalntUTs  huid)and  look- 
ed In  the  direction  from  which  the  car  was 
coming  before  going  on  the  tracks;  and^  Qiat 
at  the  time  the  car  was  far  enough  away  to 
have  enabled  him  to  cross  In  safety,  but  that, 
owing  to  the  high  and  unlawful  rate  of  speed 
at  which  the  car  was  running.  It  overtook 
him  Just  as  he  was  stopping  from  the  car 
trat^  and  struck  his  r^t  kneecap,  breaking 
It,  from  the  effects  of  which  he  died.  But 
all  these  all^stlons  wore  denied  by  the  an- 
sww,  IttdndlnA  of  cooras,  tbe  allegation  that 
the  dsoaassd  looked  In  tbe  direction  tbe  car 
was  onslof.  But  the  petition  did  not  aHege. 
nor  did  the  evidence  show,  that  the  AwmwnA 
ever  saw  the  approaching  car  before  he  step- 
ped upon  tbe  ■  track  where  be  was  strmft. 
Indeed,  the  srldeiwe  of  the  motorman  tended 
to  show  that  he  did  not  see  the  deceased  un- 
til he  was  within  16  or  20  feet  of  Mm,  when 
he  sounded  the  gong,  applied  tbe  brakes,  and 
endeavored  to  stop  the  car,  but  could  not  un- 
til the  deceased  was  struck.  He  was  in  as 
good  position  to  see  the  deceased  as  the  de-" 
ceased  was  to  see  tbe  car. 

The  issue  as  to  the  speed  of  the  car,  the 
negligence  of  the  defendant's  agents,  and  the 
diligence  of  the  plalntUTs  husband  were  thus 
In  issue.  The  evidence  for  the  plaintiff  tend- 
ed to  show  that  immediately  before  the  car 
struck  the  deceased  the  high  speed  of  the  car 
attracted  the  attention  of  some  of  the  passen- 
gers. The  conductor  was  asked  why  he  was 
running  so  fast,  and  whether  that  was  his 
last  trip.  He  replied  that  he  had  another 
trip  to  make.  The  witness  "had  hardly  got- 
ten the  words  out  of'  his  mouth  when  the 
deceased  was  hit  by  the  car.  The  car  was 
going  18  or  20  miles  an  hour.  The  car  roll- 
ed 30  or  40  feet  after  it  struck  the  deceased. 
The  eridence  for  the  d^f^a^t^  t«i^5l>^  | 
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show  that  he  had  aboat  2  yeartf  experience 
as  a  motonnan,  and  was  22  years  old.  The 
car  was  going  not  more  than  6  or  8  miles  an 
hoar,  and  he  based  that  estimate  of  the  speed 
of  the  car  on  the  fact  that  "we  were  going 
to  make  schedule."  The  motorman  noticed 
the  deceased  Just  as  he  stepped  off  the  curb- 
stone on  the  west  side  of  Whltaker  street 
He  was  ringing  bis  gong  contlnuonsly  all  the 
way  out  there.  When  the  deceased  stepped 
off  the  curbing  he  was  In  a  position  of  eafe- 
ty.  From  the  curbing  to  the  west^  rail  is 
about  7  feet  When  the  motormaii  saw  the 
deceased  step  off  the  curb  he  rang  the  gong 
espedally  tor  him  and  "hallooed"  at  him. 
He  did  not  stop,  but  walked  across  the  track 
very  rapidly.  When  the  motorman  saw  that 
the  deceased  did  not  heed  the  warning,  he 
tried  to  stop  by  applying  the  brakes  and  re- 
versing the  current  The  car  went  12  feet 
after  striking  the  deceased.  Although  the 
petition  alleged  that  the  plaintiff's  husband 
looked  in  the  direction  the  car  was  coming, 
it  does  not  appear  from  the  petition  or  the 
evidence  that  the  deceased  ever  saw  the  ap- 
proacliing  car,  or  that  he  heard  the  gong  or 
shout  of  the  motorman. 

Under  these  circumstances,  we  cannot  say, 
as  a  matter  of  law,  that  the  effort  of  the 
plaintiff's  husband  to  cross  the  track  ahead 
of  the  car  at  a  public  crossing  in  a  city  was 
such  an  act  of  contributory  negligence  on  his 
part  as  to  amount  to  a  failure  to  exercise 
ordinary  care  Whether  It  was  or  not,  under 
the  circumstances  of  this  case,  was  a  ques- 
tion of  fact  which  should  tiave  been  left  to 
the  Jury  to  determine.  It  was  a  question  for 
the  Jury  to  decide  whether  the  defendant 
was  or  was  not  negligent  in  the  running  of 
its  cars  at  the  time  of  the  injury  as  alleged 
in  the  petition;  and  It  was  also  a  question 
for  them,  under  the  evidence,  whether  the 
plaintiff's  husband  was  guilty  of  such  a  want 
of  ordinary  care  or  contributory  negligence 
as  would  bar  a  recovery.  Lavier  v.  C^itral 
R.,  71  Oa.  222  (3);  Harrison  v.  Georgia  By. 
Ac.  Co.,  134  Ga.  718,  720,  68  S.  B.  505;  West- 
em  ft  Atlantic  R.  Co.  v.  Ferguson,  IIS  Ga. 
708,  718,  30  S.  EL  306,  54  L.  R.  A.  802 ;  Wil- 
liams V.  So.  Ry.  Co.,  126  Ga.  712,  55  S.  B; 
948;  Western  &  AUantlc  B.  Co.  v.  York,  128 
Oa.  689  (4),  58  8.  E.  183.  The  direction  of 
the  verdict  for  the  defendant  was  error. 

Jndgmoit  rewsed.  All  the  Jnsttoes  con- 
cm. 

a«>  o«-  *n) 

LOUISVILLE  ft  N.  B.  CO.  v.  MARTIN. 
(Supreme  Court  of  Georgia.    Ang.  12,  1018.) 

(BylUbmt  dr  the  OomrtJ 

GBAimiTO  New  Tbial. 

There  was  no  abuse  of  discretion  in  grant- 
ing a  first  new  trial  in  this  ease. 

Brror  from  Superior  Oourt,  Gordon  Coun- 
ty; A.  W.  Flte,  Judge. 


Action  between  W.  P.  Martin  and  the 
Lonlsville  ft  NashvlUe  BaUroad  Gomimiiy. 
From  the  Judgment,  the  Railroad  Company 
brings  error.  Afflnned. 

O.  N.  Starr,  of  Calhoun,  and  D.  W.  Blair, 
of  Marietta,  for  plaintiff  in  error.  Maddox, 
McCamy  &  Shumate,  of  Dalton,  and  T.  W. 
Skeily*  of  Calhoun,  for  defendant  in  error. 

LUMPKIN,  J.  Judgment  aflbmed.  AU 
tbe  Justicea  concur. 

(140  Ga.  cm 
KNOX  T.  TOCOOA  FUBNITURB  GO. 
(Supreme  Court  of  Geoi^.    Aug.  12.  1918.) 

(ByOalM  by  th«  Court.) 

1.  Denial  or  New  Tbial— Mibcondooi  ov 
Pabtt. 

There  was  no  evidence  whatever  submitted 

to  the  court  on  the  hearing  of  the  motion  for  a 
new  trial  to  support  that  ground  thereof  relative 
to  misconduct  upon  the  part  of  the  president  of 
the  plaintiff  corporation  In  improperly  approach- 
ing members  of  the  jury  and  attemptlne  to  in- 
fluence them  "by  showing  them  persooal  favors 
and  special  courtesies." 

2.  Dbhial  or  New  Tbxa]>— iNsrancnons— 
Vebdict. 

There  is  no  merit  in  the  exception  to  that 
part  of  the  charge  of  the  court  set  forth  in  the 
motion  for  a  new  trial;  and  there  was  snffldent 
evidence  to  support  tlie  verdict 

Bmff  from  Superior  Court,  Steidiena  Coun- 
ty; J.  B.  Jones,  Judge. 

Action  by  the  Toecoa  Furniture  Oompany 
against  T.  B.  Knox.  Judgment  tot  plalntlfl^ 
and  def^dant  brings  error.  Affirmed. 

Fermor  Barrett,  of  Toccoa,  for  plaintiff  In 
error.  A.  G.  ft  Julian  McCarry,  of  Hartwell, 
and  Claude  Bond,  of  Toccoa,  for  defendant 
in  error. 

BEK^K,  J.  Judgment  affirmed.  AU  tbe  Jus- 
tices concur. 

a«  Oo.  my 

JONBS  T.  STATU. 
(Supreme  Oourt  (^  'Georgia.   Aug.  1%  1918.) 

(Sj/llabtiM  hp  the  Court.) 

1.  Cbimihai.  Law  ({  823*)— iHSiBnorioHB  — 
Rbasokabu  Doubt— Cube  or  Bbbobs. 
On  the  trial  the  evidence  tended  to  show 
that  the  homicide  was  murder,  without  any 
mitigating  circumstauces,  but  the  accused  in 
his  statement  claimed  that  It  was  an  accidental 
killing.  Tbe  judge  defined  reasonable  doubt, 
and  otherwise  fully  charged  the  jury  on  that 
subject  Immediately  following  such  charge,  he 
also  instructed  the  jury  on  the  law  of  accidentai 
killing,  thus :  "The  law  says  no  person  shall  be 
convicted  of  any  crime  or  misdemeanor  that  is 
tbe  result  of  an  accident  or  misfortune;  and  In 
this  case  the  court  charges  you  that  if  yon  are 
satisfied  from  the  evidence  in  this  case  that  the 
person  alleged  to  have  been  killed,  if  he  was 
Killed,  and  you  are  satisfied  that  it  was  an  ac- 
cidental kiUlng.  and  that  there  was  no  evil 
desire  or  lotentlon  or  criminal  negligence  yon 
would  not  be  authorised  to  find  the  defendant 
guilty."  After  giving  tbe  instruction  Just  quot- 
ed, be  proceeded  to  charge  the  law  in  regard  to 
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the  priBoner'a  statement,  after  which  he  con- 
cluded with  the  char^:  *'If  yon  are  not  sat- 
isfied to  a  moral  certainty  and  bej^ond  a  reason- 
able doubt  of  the  materitu  allegationa  in  the  bill 
of  iDdictmeot,  or  if  you  have  any  reasonable 
doubt  in  this  case,  it  would*  be  your  duty  to 
Civa  the  benefit  of  that  doubt  to  the  defendant 
and  acquit  him."  Held,  that  the  charge  In  re- 
gard to  homicide  by  accident  was  not  error,  on 
the  groond  that  it  destroyed  the  effect  of  the 
charge  on  the  law  of  reasonablA  doabL  Pen. 
Code  1910,  I  40. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law.  Gent.  Dig.  H  1992-1995,  SlSS;  Dee.  Dig; 
i  828.*] 

2.  CBnmrAL  Law  (|  945*)— N»w  TbiaI/— Evi- 

DKHCI. 

The  evidence  alleged  to  have  been  newly 
discovered  was  not  of  such  character  as  would 
be  likely  to  produce  a  different  result  on  anoth- 
er triaL  Srocbi  t.  VentMeib  78  S.  B.  1003 
(July  19,  1918). 

[Ed.  Note.— For  ofbet  cases,  see  Criminal 
Law,  Cent  Dig.  H  2321-2327,  ^36;  Dec  Dig. 
i  &4(S.»] 

S.  Cbihinal  Law  (|  1156*>-^AppKAii— Dhtul 

OF  Nbw  Trial. 

the  evidence  authorized  the  verdict,  and 
the  discretion  of  the  trial  judge  in  refusing  to 
grant  a  new  trial  will  not  be  disturbed. 

[Kd.   Note.— For  other  cases,  see  Criminal 

JSyS,*.?*^  H  8067-8071;  Dec.  Dig.  i 
UDQk*] 

BiTor  from  Snpeilor  Court,  Uorgan  Coun- 
ty;  J.  B.  Park,  Judge. 

wnile  Jones  was  convicted  of  murder,  and 
brings  error.  Atflrmed. 

J.  M.  Merrltt,  of  Madison,  for  plslntifr  in 
error.  Jos.  E.  Pottle,  Sol.  Gen.,  of  Milledge- 
Tille,  and  Q.  8.  Felder,  Atty.  Gfln..  for  the 
State. 


ATKINSON,  J.  Judgment  affirmed, 
the  JosticeB  concac. 


All 


(140  Ga.  477) 

HENRT  T.  ROBERTS. 
(Snprene  Court  of  Georgia.   Aug.  12,  1918.) 

(BvUabut  by  the  Court.) 

L  Bjectmeht  (I  9»)— TaiAL  (S  165*)- MonoK 
TOB  Nonsuit— TiTLB— Evidence. 

While  tiie  plaintiff  in  an  action  for  land 
mast  recover  on  the  atreogtb  of  his  own  title, 
yet,  in  passing  on  a  motion  for  nonsuit  upon 
the  contJusion  of  the  evidence  submitted  in  be- 
half of  the  plaintiff,  such  evidence  should  be 
constmed  most  favorably  to  him,  and  if,  so  con- 
strued, a  prima  facie  case  for  the  plaintiff  Is 
made  out,  a  nonsuit  should  be  refused. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  H  16-29;   Dec.  Dig.  {  9;*  Trial, 
Gent  Dig.      878.  874;  Dec.  Dig.  {  165.*} 
2.  Adtebse  Possession  (f  115*)— Title— Non- 
suit—Evidence. 

Construing  the  evidence  for  the  plaintiff 
upon  the  trial  most  favorably  in  his  beluilf,  ^e 

i'ary  would  have  been  authorized  to  find  that 
le  and  those  under  whom  he  claimed  had  actual 
and  adverse  possession  of  the  land  for  which 
tfce  action  was  brought  for  more  than  20  years 

Grior  to  the  date  when  the  defendant  entered 
ito  possession  thereof.    It  follows  that  the 
court  erred  in  granting  a  nonsuit 

[Ed.  Note.— For  other  cases,-  see  Adverse  Fos- 
sessioQ,  Cent  Dig.  U  314,  691-701;  Dec.  Dig.  { 
116.*1 


Error  from  Superiw  Court,  Habersham 
CouniT ;  J.  B.  Jones,  Judge. 

Action  by  J.  A.  Henry  against  J.  D.  Rob- 
erts. Judgment  for  defendant,  and  plaintiff 
brings  error.  Reversed. 

L  H.  Sutton,  of  ClarkeavUle,  for  plaintiff 
In  error.  J.  C.  Edwards^  of  ClaAeavUle,  for 
defendant  in  error. 

FISH,  a  J.  Judgment  reversed.  All  tbe 
Justices  coneiir. 

(140  Qa.  479) 

ZAOHRT  ZAOHBY. 
(I'tiqirane  Court  of  Georgia.    Aug.  12,  1918.) 

(Byllabua  hp  the  Court.) 

DlVOKCE  <S  280*>— OUSTODT   OF  CBILDREII-' 

Bb8  Judicata. 

Where  a  motion,  based  on  pending  libel  for 
divorce,  is  made  to  the  Judge  under  Civil  Code 
1910,  i  2980.  for  temporary  alimony  and  the 
custody  of  children  of  the  marriage  pending  the 
Htifration,  the  judge.  In  determining  the  custody 
of  the  children,  is  not  bound  by  a  previous  judg- 
ment in  habeas  corpus  between  tbe  same  par- 
ties, but,  after  hearing  all  the  facts  and  circum- 
stances, should  exercise  a  sound  discretion  in 
awarding  tbe  custody  of  the  diildren.  Civil 
Code  1910.  H  2971  and  2980,  being  in  pari 
materia,  must  be  construed  together. 

[EA.  Note. — ^For  other  cases,  see  Dironw, 
Cent  Dig.  I  778;  Dec  Dig.  1  289.*] 

Error  from  Superior  Court,  Columbia 
County;  H.  C.  Hammond,  Judge. 

Action  by  Mary  W.  Zachry  against  Julian 
J.  Zachry.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed. 

C.  B.  Dunbar,  of  Augusta,  for  plalntiil  in 
error.  C  H.  &  B.  S.  Cohen,  and  HamlltoD 
Phinizy,  all  of  AnguBta,  for  defendant  In 
error. 

EVANS,  P.  J.  Jollan  J.  ZadUT  and  Mary 
W.  Zachry  vere  married  on  Noronher  12, 
1909.  During  Mfty,  1913,  the  husband  Insti- 
tuted a  habeas  corpus  proceeding  against 
bis  wife,  before  the  ordinary  of  Richmond 
county,  to  recover  Uie  cnstody  ctf  thdr  two 
minor  daughters,  both  under  tbe  age  of  three 
years,  and  on  Hay  12,  1918,  the  costody  of 
tbe  diUdien  was  awarded  to  the  husband 
by  the  ordinary.  Three  or  foar  days  there- 
after tibe  wife  filed  in  Columbia  county  a  pe- 
tition for  divorce  against  tuse  husband,  who 
was  a  reaideit  of  that  county ;  and  she  made 
an  application  for  the  support  and  custody 
of  her  children  under  Civil  Code,  }  2880, 
baaed  upon  her  pending  libel  for  divorce. 
On  tbe  hearing  the  icourt  allowed  attomey'a 
fees  and  temporary  alimony  to  the  wife,  but 
refused  her  the  custody  of  her  children,  hold- 
ing that  the  Judgment  in  the  habeas  corpus 
proceeding  conclusively  adjudicated  the  right 
of  tbe  husband  to  their  cnstody;  there  be- 
ing no.contention  that  there  was  any  change 
In  the  status  of  the  parties  other  than  the 
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flUng  of  the  petition  tor  dlTorob  Hm  vlfe 
excepts  to  this  Jud^ent 

The  case  to  governed  by  OItU  Code,  |§ 
2971,  2980.  The  tost  named  of  these  sec- 
tions provides  for  an  Interlocutory  hearing 
before  the  Judge,  on  a  motion  made  pending 
a  divorce  proceeding,  to  determine  who  shall 
be  entitied  to  the  care  and  cnstody  of  the 
children  pending  the  litigation,  as  if  the 
same  were  before  him  on  a  writ  of  habeas 
corpus.  If  nothing  more  appeared  In  the 
atatate,  we  would  be  constrained  to  follow 
the  analogy  of  a  proceeding  of  thto  kind  to 
that  of  a  habeas  corpus,  and  to  apply  the 
rale  that  a  judgment  on  habeas  corpus  In 
a  contest  between  parents  over  the  custody 
of  minor  chUdroi  Is  conclusive  In  a  subse- 
qaent  application,  unless  some  new  fact  has 
occurred  which  has  altered  the  state  of  the 
case  or  the  relative  claims  of  the  par^its  In 
some  matertol  respect  Elrkland  v.  Canty, 
122  6a.  261,  60  S.  B.  90.  But  the  cognate 
section  (2971)  to  to  be  construed  In  connec- 
tion with  It  That  section  declares:  "In  all 
cases  of  divorce  granted,  the  party  not  In  de- 
fault shall  be  entitied  to  the  custody  of  the 
minor  children  of  the  marriage.  The  court 
however,  In  the  ezerctoe  of  a  sound  discre- 
tion, m^  look  Into  all  the  idrcnmstances, 
and,  aftu*  bearing  both  parttoe,  make  a  dif- 
ferent dlsposlti<m  of  the  chlldroi,  withdraw- 
ing them  from  the  custody  of  either  or  both 
parties,  and  ptodng  them,  If  necessary,  in 
possession  of  guardians  appointed  by  the 
ordinary.  The  court  may  exercise  a  similar 
discretion  pending  the  libel  for  divorce."  In 
cases  of  final  divorce  the  custody  of  the 
diildroi  will  be  awarded  to  the  party  not  In 
default  (If  approved  by  the  presiding  Judge), 
notwithstanding  their  custody  may  have  been 
given  to  the  other  party  In  a  formw  habeas 
corpos  proceeding.  The  statutory  design 
seems  to  be  that  on  the  final  verdict  for  di- 
vorce the  court  shall  not  be  taampwed  by 
any  former  decree  or  Judgment  In  a  habeas 
corpna  case,  but  that  the  court  will  be  at 
foU  liberty  In  provldiiw  for  the  weUkre  of 
the  children.  And  there  to  much  reason  that 
the  court  riionld  not  be  fettered  by  any  form- 
er Judgment  rendered  on  habeas  eoipus,  be- 
cause the  Isioea  are  not  altogether  the  same. 

In  a  contest  by  habeas  corpus  betwem  par- 
'  ents  for  the  possession  of  chlldr^  the  con- 
tending parties  are  pressing  tb^  private 
claims,  and  tiie- welfare  of  the  diUdren  to 
made  a  snbddtoiy  matter  1^  the  striving 
parents;  whereas,  in  the  case  of  divorce 
granted,  the  marital  iKmda  are  dissolved,  and 
hoiceforth  the  paraits  aX%  no  longer  In  do- 
mestic rdatlon.  In  such  a  case  the  welfare 
of  the  chiUroa  appeato  most  strongly  to  the 
humanity  and  consdeoce  of  the  Judge,  and 
it  to  wise  that  ha  be  toft  untrammeled  by  any 
former  Judgment  on  habeas  corpus  In  making 
provision  for  the  children's  future^ .  The 
statute  confers  on  the  judge  a  supeirisoiy 


control,  with  respect  to  the  cnstody  of  the 
children,  over  the  whole  divorce  proceeding, 
and  in  the  exercise  of  a  wise  discretion  he 
may  award  their  custody  to  the  parent  in 
tanlt  or  even  to  strangers,  in  case  of  divorce 
granted.  The  statute  further  dectores  that 
"the  court  may  exercise  a  sindlar  discretion 
pending  the  Ubel  for  divorce."  What  mean- 
ing are  we  to  give  to  these  words?  If  we 
confine  thdr  meaning  to  an  exerdae  of  dto* 
cretion  with  respect  to  matters  transpiring 
subsequently  to  a  Judgment  rendered  in  a 
habeas  corpus  proceeding,  we  not  only  write 
such  restriction  into  the  statute,  but  we  do 
violence  to  the  legtototive  flat  that  the  court 
shall  have  and  exercise  a  discretion .  similar 
to  that  given  him  in  cases  of  divorce  grant> 
ed,  which  to  unfettered  by  any  previous  ad- 
judication on  habeas  corpus.  We  think  the 
legislative  purpose  was  to  take  a  proceeding 
under  section  2980,  to  determine  the  custody 
of  children  pending  divorce  litigation,  from 
without  the  operation  of  any  former  Judg- 
ment on  habeas  corpus,  and  to  confer  upon 
the  Judge  plenary  power  for  the  exercise  of 
a  sound  discretion  In  awarding  the  custody 
of  the  children  of  the  parties  to  the  divorce 
UbeL  We  reverse  the  judgment  that  the 
court  may  hear  all  the  facts  and  exercise  a 
sound  discretion  In  awarding  the  custody  of 
the  children. 

Judgmoit  reversed.  All  the  Jnaticea  con^ 
cor. 


a40  Oft.  sss) 

EVANS  V.  OALLAWAT.  Depnty  Sheriff,  et  aL 
(Sovreme  Gonrt  of  Owrgla.    Aug.  14,  1913,) 

(ByUahut  by  the  Oovrt.) 
1.  JUDGMElfT  (f  519*)— COLLATERAt.  AnAOK— 

Action  on  FoBTHconNa  Bond. 

Certain  justice  court  executioUB  in  favor 
of  the  Arnold  Grocery  Company  against  J.  B. 
Evans  were  levied  on  described  goods  as  the 
property  of  the  defendant  In  fi.  fa.  Affidavits 
of  Ule^uity  were  interposed,  and  in  order  to  get 
possession  of  the  proper^  the  defendant  exe- 
cuted and  delivered  to  tlie  levying  officer  bonds 
conditioned  to  deliver  the  property  *'at  the  time 
and  place  for  sale,"  in  the  event  that  the  il- 
legalities "should  be  dismissed  bj  the  court  or 
withdrawn."  The  property  wss  then  delivered 
to  the  defendant,  who  afterwards  sold  or  other- 
wise dtoposed  of  it  so  that  be  could  not  pn>- 
duce  it  In  terms  of  the  bonds.  In  the  snpwloz 
court  the  levying  officer,  for  the  use  of  the 
plaintiff  in  fi.  fa.,  instituted  suit  on  the  bonds 
for  tbe  amount  due  on  the  fi.  fa.,  which  was 
less  than  the  value  of  the  property  levied  on. 
The  defendant  (the  principal  in  the  bonds)  In- 
terposed a  plea  which,  as  amended,  admitted  - 
what  has  just  been  stated,  and  set  up,  in  sub- 
stance,  the  following :  The  ground  of  illegality 
was  that  the  defendant  had  not  been  served  in 
the  suits  in  the  justice  court  While  the  II* 
legality  cases  were  pending  on  appeal  In  tiie 
superior  court  and  before  the  term  ccmvened, 
the  defendant  and  the  attorney  of  plaintiff 
agreed  upon  a  settlement  of  the  cases.  Under 
the  ureement  Ae  defendant  "was  to  pay  cash 
$100,"  and  the  attorney  "was  to  stop  ail  fur^ 
ther  costs,  and  was  to  accept  rmt  notes  for  the 
balance,  and  upon  thto  was  to  mark  the  said 
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 mtoar   The  defndut  paid  the  noa 

ana  the  attonwr  "sgreed  to  eanr  otit  tiu  otii- 
er  terms  of  the  contract,"  and,  relyinr  on  cueh 
promi8&  defendant  did  not  attend  court;  bu^ 
'InBtead  of  carrying  out  this  contract,  said 
plaintiff  by  its  attorney  dismissed"  the  amdavits 
ot  UleKality,  and  "refused  to  accept  rent  notes 
or  abide  said  contract"  The  defendant  alleges 
that  it  "is  inequitable  not  to  enforce  sai^  agree- 
ment," and  It  IS  prayed  that  the  "agreement  bs 
anforced.  and  said  cases  be  reinstated  in  the 
eonrt,"  and  the  iBsne  tried,  and  that  in  the 
■laantline  that  the  snit  on  the  bonds  be  enjoin- 
ed, ifeld,  constmed  in  its  endret;  and  in  the 
light  of  the  prayers,  the  object  of  this  portion 
of  the  plea  was  to  set  aside  the  judgment  of  the 
•nperlor  court  dismissing  the  Illegality  cases, 
and  to  reinstate  them  for  trial,  and  to  enjoin 
the  salt  on  the  forthcoming  bonds. 

[Bd.  Note.— O'er  other  cases,  see  Judgment, 
Cent.  Dig.  I  968;  Dec  Dig.  |  619.*] 

3.  JuDeuHT  (I  519*>— AonoH  on  Fobthoom- 

XMS  BonD— CSONSTBUOTXOIT   Or  PUA-^L- 

JMEMAL  Attack  oh  JuDotanr. 

The  attack  made  upon  the  judgment  die- 
miwriTig  the  iUegallty  cases,  in  the  plea  of  the 
defendant  in  the  suit  by  the  levying  officer  on 
the  forthcoming  bond,  was  merely  a  collateral 
attack,  and  would  not  suffice  as  a  basis  for 
setting  aside  the  Judgments  or  the  grant  of  the 
injonction.  Porter  t.  BountrM.  lU  Ga.  8e0» 
86  S.  E.  761 :  Alabama  Great  Southern  B.  Oo. 
r.  Hill.  139  Oa.  224,  76  S.  E.  1003. 

(Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  I  963 ;  Dec  Dig.  |  619.*] 

S.  JunaiiKifT  Q  6t9*>— Aonon  oh  ToamooH- 

iico  Bond— nu. 

There  was  no  error  In  striking  the  plea. 

(Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  968;  Dec  Dig.  |  619.*} 

Error  from  Superior  Court,  WUkea  Coun- 
ty; B.  F.  Walker,  Judge. 

Action  by  J.  W.  Callaway,  Jr.,  Deputy 
Sheriff,  for  use,  etc.,  and  others,  against  J. 
B.  Erana  Judgment  for  plaintttte,  and  de- 
fendant brings  error.  Affirmed. 

Colley  &  CoUey,  of  Washington,  for  plaln- 
tiUr  in  error.  I.  T.  Irrln,  Jr.,  of  Washington, 
for  defendants  In  error. 


ATKINSON,  J.  Judgment  afllrmed. 
the  Justtoes  concur. 


All 


a«  Oa.  »7> 

HAKDEB  V.  TIBTJEN. 
(Supreme  Court  of  Georgia.   Aug.  14,  1918.) 

rSirUa&w  l9  *ht  Court.) 
1.  Afpsai.  and  E^ebob  (I  1057*)— Habmlebs 
Ebbob— ExoLUBiON  or  Etidencx. 

On  the  trial  of  a  suit  brought  by  the  re- 
ceiver of  a  corporation  to  recover  the  price  of 
stot:^  alleged  to  have  been  subscribed  by  a 
stockholder,  whose  defease  was  that  he  sub- 
scribed for  a  certain  number  of  shares,  tor 
whidi  he  had  paid  according  to  contract,  but 
that  the  number  of  shares  set  opirosite  his 
name  on  the  subscription  list  was  raised  to  a 
larger  number  1^  some  one  not  anUtorised  by 
him,  the  price  of  which  excess  number  of 
shares  the  suit  was  brought  to  recover,  it  was 
not  error  reqiUring  a  new  trial,  under  the  facts 
of  this  case,  for  the  court  to  decline  to  allow 
iu  evidence,  when  offered  by  the  plaintiff,  the 
stockhook  of  the  corporation,  containing  a 
blank  stocft  eertifieate,  idgned  by  the  defendant 
as  president  of  the  corporation,  and  the  stub 


•ftor  other 


attadied  thereto,  wUdi  read  *^ertUlcato  No. 
64  for  26  shares  issoed  to"  the  defendant,  die 
number  of  shares  named  being  in  excess  of  the 
number  the  defendant  had  conceded  to  have 
subscribed,  where  he,  as  a  witoess  in  his  own 
behalf,  gftTe  evidence  showing  the  ej^tenee 
and  contents  of  the  stub  and  certificate  «s  etm- 
tended  by  the  plaintiff. 

[Bd.  Note.- For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |S  4194r^m  ^05;  Dec. 
Dig.  f  1067.*] 

2.  CtoPOBATioNs  (I  90*)— Aonoir  on  Stock 
SVBsoBiFTion— Aduzssiok  of  Bniniroi. 
It  was  not 'error  to  allow  the  introduction 
in  evidence  of  the  receipt  set  out  in  Uie  second 
division  of  the  opinion,  for  the  reason  there 
stated. 

[Bd.  Note.— For  other  cases,  see  Corpora- 
tions. Gent  Dig.  H  S4S.  S8S^;  Dec.'  Dig. 

8.  GoBPoaanoNB  d  90*)— Notxgb  to  Aocvt— 

Action  on  Stock  Sitbsobiptton— Quxbtion 
or  Fact. 

Under  the  facts  of  this  case.  It  was  not 
error  for  the  court  to  dedine  to  jdve  ttte  fol- 
lowing instruction  to  the  Jury:  ''If  you  find 
from  the  evidence  that  the  treasurer  of  the 
Savannah  Sand  lime  Brick  Company  had  its 
subscription  list,  and  tliat  subscription  Ust  had 
on,  it  the  name  of  John  F.  Tteqen,  with  60 
shares  written  tiiereafter,  and  the  treasurer 
was  charged  by  the  corporation  with  the  dot? 
of  collecting  such  subscription,  then,  at  the 
time  the  treasurer  of  the  corporation  ascer- 
t^ed  that  such  subscription  was  60  shares^ 
the  treasurer  knew  it,  and  John  F.  Tietjen, 
when  he  became  president  of  the  corporation, 
would  be  chargeable  with  knowledge. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Gent  Die  H  246^  8S8-419;  Dee.  Dig.  | 
90.*] 

Error  from  Superior  Court,  Chattmm  Ooon- 
ty;  W.  G.  Charlton,  Judga 

Action  by  W.  P.  Hardee,  receive:,  against 
J.  F.  Tietjen.  Judgment  tot  defen^nt,  and 
plaintiff  brings  error.  AfflrmedL 

IL  S.  Elliott,  of  SaTannaih,  for  plalotifl  in 
error.  Adams  it  Adama^  of  Sarannab,  for 
defendant  In  error. 

BILL,  3.  W.  P.  Hardee,  as  receiver  of  the 
Sarannafa  Sand  lAmo  Brtck  Company, 
brought  his  action  for  an  alleged  unpaid  sub- 
scription to  Qie  capital  stock  of  that  company 
against  John  F.  Tietjen.  The  petition  al- 
1^^  that  die  defendant  subscribed  for  60 
shares  of  the  capital  stock  of  the  company, 
of  the  par  value  of  $100  per  share,  to  wit. 
the  sum  of  $5,000,  and  bad  paid  only  $2,000. 
leaving  $3,000  still  due  by  him  to  the  com- 
pany. A  demurrer  to  the  petition  as  amend- 
ed was  overruled.  The  defendant  filed  an 
answer,  denying  that  he  subscribed  for  DO 
shares  of  stock,  but  averring  that  he  sub- 
scribed for  20  shares,  to  be  paid  for  in  200 
acres  of  land,  and  that  he  had  paid  for  hla 
stock  in  the  manner  provided  for  In  the 
contract  of  subscription,  and  had  obtained 
a  certificate  covering  these  20  sharea  The 
Jury  returned  a  verdict  for  the  defendant  A 
motion  for  a  new  trial  was  orermled,  and 
the  plaintiff  excepted. 

There  was  abundant  evidence  to  sustain 
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the  7erdlct.  Ntamerons  gnnmdB  at  error 
were  assigned  on  the  admission  of  evidence, 
refusal  to  admit  evidence,  excerpts  from  the 
charge  of  tiie  court,  and  a  failure  to  charge 
as  reanested.  We  have  examined  eadi 
groimd  of  the  motion  carefully,  and  have 
come  to  the  concInsl(»i  that  none  of  these 
assignments  possess  sufficient  merit  to  require 
the  grant  of  a  new  trial. 

[1]  1.  One  ground  of  error  aasigiied  is  Uiat 
the  court  declined  to  allow  in  eridence,  when 
offered  by  the  plaintiff,  the  stockbook  of  the 
Savannah  Sand  Lime  Bri(&  Company,  con- 
taining certificate  No.  S4,  which  consisted 
of  a  stub  and  cra'tificate.  The  stub  read 
(omlttli^  the  Immaterial  parts):  "Oratiflcate 
No.  64  for  25  shares  Issued  to  J.  F.  Tietlen." 
Stock  certificate  No.  64  ita^,  attached  to 
the  stub,  was  In  blank,  signed:  "John.F. 
Tietjen,  President"  The  stub  and  certifi- 
cate were  offered  as  tending  to  show  that 
there  were  25  shares  of  stotA  issued  to  J.  F. 
TletJen.  The  stock  certificate  was  in  blank 
form,  signed  by  Mr.  TletJen,  which  signature 
was  proved.  Sixception  Is  taken  to  the  refus- 
al of  the  court  to  allow  the  stub  and  certifi- 
cate In  evidence,  for  the  reason  that,  as  the 
certificate  was  signed  by  Mr.  Tietjen,  and  his 
signature  was  not  dented,  but  was  proved, 
the  weight  of  the  offered  evidence  was  for 
the  jury,  and  not  the  court  Even  if  the 
stub  and  certificate  were  admissible  In  evi- 
dence, it  was  not  harmful  error  under  the 
facts  of  this  case,  requiring  a  new  trial,  to 
exclude  them,  as  the  defendant  TletJen,  as 
a  witness,^  gave  evidence  tending  to  show 
that  while'  he  signed  the  certificate  In  blank, 
both  the  stub  and  certificate  were  filled  out 
by  some  one  other  than  himself,  without  his 
knowledge  or  consent  His  testimony  tended 
to  show  the  existence  of  the  stub  and  certif- 
icate as  contended;  but  It  also  explained  that 
he  did  not  Insert  or  authorize  to  be  Inserted 
the  words  "25  shares  of  stock"  in  the  stub. 
There  was  no  confilct  In  the  evidence,  which 
tended  to  show  that  the  defendant  slgued  the 
stock  certificate  In  blank,  that  he  did  not 
have  possession  of  the  stockbook  containing 
the  certificate  and  stub  attached  thereto  after 
the  certificate  was  signed  by  him  In  blank, 
that  the  stub  was  filled  out  by  another  with- 
out the  defendant's  knowledge  or  consent, 
and  that  it  was  In  the  possession  of  another 
official  of  the  corporation,  and  the  defendant 
did  not  know  of  the  contents  of  the  stub  and 
certificate  while  they  were  in  the  possession 
of  the  other  officer. 

[2]  2.  ffirror  was  assigned  because  the 
court  allowed  the  defendant  to  put  in  evi- 
dence, over  the  objection  of  the  plaintiff,  a 
certain  receipt  as  follows:  "Office  of  O.  B. 
Whatley,  Attorney  and  Counselor  at  Law, 
Room  18,  Provident  Building.  Telephone 
1177.  Savannah,  Oa.,  Jany.  26,  1905.  This 
Is  to  certify  that  John  F.  Tietjen  has  signed 
his  name  to  the  Sand  Lime  Brick  Company 
for  $2,000,  to  be  paid  for  in  200  acres  of  land 
containing  the  sand  flrom  which  the  bricks 


are  to  be  made,  situated  at  Eden,  Georgia. 
[Signed]  W.  O.  FaschaU.  [Signed]  O.  B. 
Whatley****  The  objection  orged  to  the  intro- 
duction ot  the  receipt  as  evidence  was  "that 
the  company  never  authorised  or  acce|)ted 
the  conteict;  also,  that  the  original  subscrlp- 
tion  of  Hr.  Tietjen,  being  the  subscrlptlim 
sued  on,  ms  b^ore  the  court,  and  that  tbo 
plea  filed  was  not  a  plea  of  non  est  factum,, 
and  the  contract  did  not  appear  to  be  com- 
plete in  reference  to  the  subscription  to 
whifSi  Ifir.  TletjCT  had  signed  his  name,  and 
that  the  name  of  the  company  was  the  Sand 
liime  Brick  Company,  and  not  the  Savannah 
Sand  lime  Brick  Company.  The  evidence  of 
G.  B.  Whatley,  whose  name  appears  signed 
to  the  receipt  (the  other  signer  being  dea^. 
traded  to  show  that  he  wrote  out  and  signed 
it.  and  at  the  time  was  representing  the  pro- 
moters ot  the  company,  and  that  Mr.  TletJen 
subscribed  and  paid  for  only  20  shares  of 
Btocb.  The  minutes  of  the  company,  whict> 
were  put  in  evidence,  showed  that  it  was 
sometimes  called  Sand  Lime  Brick  Company, 
and  sometimes  Savannah  Sand  Lime  Brick 
Company.  "We  think  the  evidence  was  ad- 
missible, and  that  the  court  did  not  err  In 
so  ruling.  See  Howard  v.  Glenn,  85  Qa.  239 
(9),  11  S.  E.  610,  21  Am.  St  Rep.  156. 

[3]  3.  The  refusal  to  give  the  following  in- 
struction to  the  Jury  is  assigned  as  error: 
"If  you  find  from  the  evidence  that  the  treas- 
urer of  the  Savannah  Sand  Lime  Brick  Com- 
pany had  Its  subscription  list,  and  that  sub- 
scription list  had  on  it  the  signature  of  John 
F.  Tietjen,  with  60  shares  written  thereafter, 
and  the  treasurer  was  charged  by  the  corpo- 
ration with  the  duty  of  collecting  audi  sut>- 
scrlptlon,  then,  at  the  time  the  treasurer  of 
the  corporation  ascertained  that  such  sub- 
scription was  50  shares,  the  treasurer  knew 
it,  and  John  F.  TletJen,  when  he  became 
president  of  the  corporation,  would  be  charge- 
able with  such  knowledge."  It  Is  Insisted 
that  the  defendant  knew  his  subscription 
was  for  60  shares  of  stock ;  that  even  if  the 
subscription  was  originally  for  20  shares,  and 
had  been  raised  to  60  shares,  as  he  contend- 
ed, the  treasurer  of  the  corporation  knew  the 
list  showed  It  was  for  50  shares,  and  tl^is 
was  also  notice  to  the  defendant  who  was 
president  of  the  corporation ;  and  that  If 
he  took  no  steps  to  repudiate  It,  he  will  be 
considered  in  laches,  and  as  being  estopped 
from  setting  up  any  defe:^  to  the  suit  filed 
thereon.  As  to  the  first  proposition,  it  Is  a 
question  of  fact  as  to  whether  the  defendant 
knew  the  subscription  list  was  for  50  shares 
as  being  subBcrlt>ed  by  him.  On  this  question 
the  evidence  was  confiictlng,  and  the  jury 
found  with  the  defendant  and  under  the  evi- 
dence was  authorized  so  to  do. 

We  next  consider  the  contention  that  the 
list  showed  that  the  defendant's  name  was 
on  the  list  for  SO  shares,  and  the  treasurer 
of  the  corporation  had  the  list  and  knew 
this,  and  that  notice  of  that  fact  to  the  treas- 
urer was  notice  ^g,^^^  pr^sl^^ygi^was 
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John  F.  Tletjen,  the  defendant.  There  was 
evidence  tending  to  show  that  the  treasurer 
of  the  corporation  had  In  his  possession  the 
Hat  of  subscribers  to  the  capital  stock,  and 
that  this  list  showed  that  opposite  the  name 
of  J.  F.  Tletjen  were  the  words  "60  sbare&" 
The  evidence  for  the  defendant  tended  to 
show  that  he  subscribed  for  only  20  shares 
of  the  stocb,  which  were  to  be  paid  for  with 
200  acres  of  land,  and  this  was  done.  It  also 
tended  to  show  that  the  defendant  did  not 
see  the  list,  with  the  words  "60  Bhares"  op- 
posite his  name,  or  knew  of  It,  and  had  no 
knowledge  of  his  subscription  haring  been 
raised  from  20  to  60  shares.  In  view  of  the 
evidence  !n  the  case,  and  the  general  charge 
of  the  court,  we  think  the  court  did  not  err 
In  declining  to  give  the  requested  Instruction 
to  the  Jury.  While,  as  a  general  rule,  no- 
tloe  to  an  agent  of  a  corporation,  acting  for 
it  In  connection  with  its  business  and  vrlthln 
the  scope  of  his  agency,  is  notice  to  his  prin- 
cipal (Wade  on  Notice  [2d  Ed.]  |  672),  we  do 
not  think  that  notice  to  one  agent  of  a  cor- 
poration that  the  stock  subscripticm  of  anoth- 
er agent  has  been  raised  is  notice  to  the  oth- 
er agent  of  the  same  corporation  as  a  pri- 
vate stockholder,  so  as  to  charge  falm  with 
notice  that  his  Stock  snbacrlptlon  has  been 
raised  from  the  amount  which  he  subscribed 
to  a  higher  amount.  See  Georgia  Milk  Pro- 
ducers* Ass'n  V.  Crane,  137  Qa.  60,  72  S.  BL 
414;  81  Oyc.  1587  (4). 

The  principle  here  ruled  applies  to  the  oth- 
er assignments  of  error,  which  raise  snb- 
stantlaUy  the  same  question  in  varyli^  forms 
as  the  question  here  decided.  The  cha^e 
of  the  court  as  a  whole  covered  the  issues  in 
the  case,  and  was  as  favorable  to  the  plain- 
tiff as  be  was  entitled  to.  The  other  assign- 
ments of  error  are  without  merit 

Judgment  affirmed.  AU  the  Jnaticea  con- 
cur. 

<140  am.  482) 

COMNALLT  «t  aL  t.  MOSBISON  et  aL 
(Supreme  Court  of  Georgia.   Aug.  13,  1918.) 

(SyUabiu  by  the  Court.) 

1.  Schools  and  School  Dlstbicts  (|  103*)— 
Tax  Election— LavT. 

Civil  Code  1910,  S  1535,  provides  for  the 
holding  of  electioQi  in  school  districts  to  de- 
termine whether  a  local  tax  shall  be  levied  foe 
the  pnrpoae  of  supplemeating  the  funds  re- 
ceived from  the  state  for  public  schools  in  the 
district,  and  it  is  declared  that  "two-thirds  of 
those  voting  shall  be  necessary  to  carry  the 
election  for  local  taxation  for  pablic  schools." 
Where  such  an  election  has  been  held,  and  the 
requisite  majority  is  obtained,  it  la  the  duty  of 
the  ordhtary  to  declare  the  result,  and  there- 
after a  tax  will  be  levied  aa  prorided  for  in 
Civil  Code  1910,  1  1687. 

[Bd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |i  114,  115,  117. 
240-246,  262;  Dec  Dig.  1 103.*] 

2.  SoHoou  AND  School  Itesnaora  (i  l!M*)— 
Tax  ELCcnoif— Lbtt. 

Where  the  law  for  levying  a  local  tax  for 
Bupplementinf  the  funds  m  a  sdiool  strict 


has  been  put  into  effect  by  an  election  in  a  dis- 
trict as  mentioned  in  toe  preceding  note,  it 
will  oonttnne  uutU  changed  by  law. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Gent  Dig.  ||  U4,  116,  117. 
240-249^  262;  Dee.  Dig.  |  108.*] 

3.  ScHoous  AND  School  Dibtbicts  (J,  103*)- 
Levy  of  Taxis— Effbct  of  Election. 

Civ.  Code  1910,  S  1536,  deals  with  the  mat- 
ter of  repeal  of  the  local  tax  law  in  a  sivea 
school  district  In  so  far  as  it  is  applicable  to 
such  district  Properly  construed,  ^e  statute 
reflects  the  legislative  design  that  local  applica- 
tion of  the  law  could  be  repealed  in  the  dis- 
trict, if,  at  an  election  csJIed  after  the  law  had 
been  in  effect  in  such  district  three  years,  two- 
thirds  of  those  voting  at  the  election  should 
favor  the  repeal.  It  does  not  contemplate  a 
repeal  by  the  result  of  an  election  called  "to 
pass  upon  the  question  of  local  taxation  for 
schools"  in  the  district  at  which  60  votes  were 
cast  "for  local  taxation  for  schools"  in  the  dis- 
trict, and  84  votes  were  cast  against  tt 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  Cent  Dig.  »  114,  116,  117, 
240-245,  202;  Dee.  Dig.  flOS.*] 

4.  School  Tax— Injunction. 

The  application  to  enjoin  the  levy  of  the 
tax  was  proper^  refused. 

Brror  from  Superior  Court,  Dade  Oonnty; 
A.  W.  Flte,  JndK& 

Action  by  Leon  Oonnally  and  others 
against  W.  G.  Morrison  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  bring 
error.  Affirmed. 

Leon  Connally  and  several  other  persons, 
as  citizens  and  taxpayers  of  the  960th  dis- 
trict of  Dade  county,  instituted  an  action 
against  W.  G.  Morrison,  John  L.  Case,  and 

5.  J.  Hale,  as  district  trustees,  and  others, 
alleging  that  more  than  three  years  before 
the  institution  of  the  suit  an  election  was 
held  In  the  district  as  provided  by  law,  for 
the  purpose  of  assessing  a  local  school  tax 
upon  the  taxpayers  of  the  district  and  that 
the  election  resulted  in  favor  of  local  taxa- 
tion, and  the  law  authorizing  such  taxation 
remained  in  force  "until  the  three  years 
limited  by  law  had  expired."  After  "the 
limit  had  expired,  a  sufficient  numtier  of  tax- 
payers petitioned  the  ordinary  to  call  an 
election  to  pass  on  the  question  of  local  taxa- 
tion for  schools  In  the  district"  The  call 
for  the  election  was  advertised,  as  provid- 
ed by  law,  and  the  election  was  held,  "which 
resulted  In  60  votes  for  local  taxation  for 
schools  in  said  district  and  34  votes  against 
local  taxation."  It  was  further  alleged  that 
"local  taxation  did  not  carry,"  for  the  rea- 
son that  "there  was  not  the  requisite  two- 
thirds  majority  voting  for  such  taxation"; 
It  l>eing  urged  that  under  the  Constitution 
(Civil  Code,  8  6679),  and  the  laws  In  pursu- 
ance thereof  (Civlt  Code,  |8  1634,  1535,  1586), 
"a  two-thirds  majority  vote  was  requisite"  to 
place  the  burdra  of  taxation  for  such  pur- 
pose upon  the  Inhabitants  of  the  school  dis- 
trict There  were  allegations  suggestive  of 
improper  conduct  upon  the  part  of  the  mana- 
gers of  the  election,  which  need  not  be  stated. 
The  ordinary  has  pabllcly  decla^  that  at 
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ttM  Section  local  tuTntton  for  achool  por- 
poBOi  was  carried,  and  In  Tlew  of  each  mjl- 
nonnoemrait  tbe  achool  oommiarionera  will 
aaaeas  and  levy  a  scbool  tax,  which  action, 
It  la  contended,  would  be  cmtrarr  to  law. 
The  prayers  were  that  tbe  defendants  be  en- 
Joined  from  aaseBsing  and  levying  any  tax 
wbaterer  for  school  pnipoBes  In  the  dist^^t; 
that  no  aooonntiiiff  or  reckoning  be  taken 
of  it  nnta  ordered  the  oonrt  under  a  de- 
cree framed  In  conformlly  witli  tiie  law; 
that  the  tax  collector  be  enjoined  from  ctOr 
lectins  any  tax  for  sdiool  porposea;  that 
such  other  and  farther  relief  be  granted  "as 
may  be  Juat,  equitable,  and  lawful";  and 
that  process  Issue,  etc.  The  petition  was 
sworn  to  by  one  of. tbe  plaintiffs,  who  made 
an  affidavit  that  the  facts,  when  stated  of 
deponent's  own  knowledge,  were  true,  and, 
when  stated  upon  information,  he  believed 
them  to  be  true.  When  the  petition  was 
presented  to  the  Judge  at  chambers,  he  did 
not  Issue  a  rule  nisi,  but  passed  an  order 
denying  the  injunction,  on  the  ground  that 
the  provisions  of  Otvil  Code,  I  1536.  if  con- 
atltutlenal,  were  not  .Intended  to  authorize  a 
email  minority  to  repeal  the  local  tax  law 
after  it  has  been  lawfully  put  Into  effect  In 
a  school  district  The  plaintiffs  excepted  to 
this  order,  and  the  case  came  to  the  Supreme 
Court  on  a  fast  bill  of  exceptions  under  Out 
proTlsiona  of  GlvU  Code.  S  Q163. 

W.  U.  JTacoway,  of  Trenton,  and  H.  (P. 
Lnnvkln,  of  La  F^ette,  for  plainttlb  In  er- 
ror. W.  H.  PayHe^  of  Obattanooga,  Tenn.. 
for  defendants  In  error. 

ATKINSON.  J.  The  record  discloses  that 
uipon  mere  Inspection  of  the  petition  the 
judge  refused  the  injunction,  on  the  ground 
that  he  considered  that  the  petition  was 
clearly  without  equity.  That  he  could  do  so 
has  been  decided.  Bemshart  v.  Savannah  &c. 
R.  Co.,  54  Ga.  679;  Brown  v.  Wilson,  S6  Ga. 
684.  Whether  there  was  any  equity  In  the 
petition  would  d^oid  on  the  right  of  the 
officers  to  levy  the  tax,  whldj;  under  the  al* 
lotions  of  the  petition,  was  merely  a  ques- 
tion of  law.  It  was  conceded  that  the  law 
authoriaiiv  Qie  bc2uk>1  tax  in  the  district 
bad  been  effective  by  vtrtue  of  an  Section 
previously  h^d  for  that  purpose^  and  the 
only  ground  upon  which  It  was  contended 
that  there  was  no  authority  at  the  time  suit 
was  filed  for  the  levy  of  such  a  tax  was  that 
the  law  anthoriaing  the  levy  of  tlie  tax  was 
no  longer  effective  in  the  district 

[1]  By  article  8.  f  4,  ^  the  Gonstltatlon  of 
tlds  state  (Civil  Code,  1  6C79),  It  is  declared: 
"Authority  may  be  granted  to  counties,  mili- 
tia districts,  school  districts,  and  to  mu- 
nicipal coipontloiu^  upon  the  recommenda- 
tion of  13ie  corporate  authority,  to  establish 
and  maintain  public  schools  In  their  respec- 
tive Umito  br  local  taxation;  but  no  such 
laws  shall  take  dfect  until  the  same  shall 
hav*  been  sabmittsd  to  a  vote  of  tbe  quallfiied 


voters  in  each  county,  mOltla  district,  school 
district,  in  mnidalpal  corporatltm  and  ap- 
proved by  two^ttiirds  majority  oi  persons 
voting  at  such  election,  and  the  General  Aa- 
■emb^  may  prescribe  who  shall  vote  on 
such  questlona." 

In  pursuance  ot  this  provision  of  the  Gon- 
stltatlon there  are  statutwy  provisions  of 
law  now  embodied  in  the  OlvII  Oode^  as  fol- 
lows: 

"Sec.  168S.  Whenever  the  ddzena  of  any 
school  district  wish  to  snpiAement  the  funds 
received  from  the  state  public  school  fund 
by  levying  a  tax  for  educational  purposes, 
they  shall  present  a  petition  from  one  fourth 
of  the  guallfled  voters  of  the  district  to  the 
ordinary,  who  shall  order  the  election  not 
earlier  than  twenty  days,  nor  later  than  six- 
ty days,  after  the  petition  Is  received:  Pro- 
vided, that  notice  of  the  same  shall  be  post- 
ed in  at  least  three  conspicuous  places  In  the 
district  ten  days  prior  to  the  election.  The 
election  shall  be  held  at  a  time  and  place 
prescribed  by  the  proper  authorities,  and  na- 
der  rules  governing  ordinary  elections. 
Those  favoring  local  taxation  for  public 
schools  shall  vote  'For  local  taxation  for 
public  schools.*  Those  opposed  shall  vote 
'Against  local  taxation  for  public  schools.' 
The  returns  of  said  election  shall  be  made 
to  the  ordinary  of  the  county,  who  shall  de- 
clare the  result  aftd  two-thirds  of  those  vot- 
ing shall  be  necessary  to  carry  the  election 
for  local  taxation  for  public  schools.  No  per- 
son shall  vote  in  said  election  exc^t  the  reg- 
ularly qualifled  voters  residing  in  the  district 
six  months  prior  to  the  election.  An  elec- 
tion for  the  same  purpose  shall  not  be  held 
oftener  than  every  twelve  months.'* 

"Sec  16S6.  An  election  for  repealing  the 
local  tax  law  provided  for  In  this  article, 
when  the  same  has  been  established  for  ovee 
three  years,  shall  be  called  as  In  first  In- 
stance. And  If  abolished  by  vote  under  simi- 
lar regulations  as  In  first  instence.  no  new 
election  tor  recreating  tbe  same  shall  be 
called  within  one  year.  If  not  abolished  by 
vote,  no  election  for  the  same  purpose  shall 
be  called  within  one  year." 

"Sec.  1544.  AH  elections  held  under  the 
provisions  of  this  article  shall  be  governed  as 
to  registration  and  qualification  of  voters  as 
the  general  law  governing  apodal  elections 
providea." 

"Sec.  1687.  In  tbaeo  dlatrlctB  whidi  levy  a 
local  tax  for  educational  purposes,  the  board 
of  truBtees  shall  make  all  ndes  and  regula- 
tions to  govern  the  schools  of  the  districts, 
and  build  and  equip  school  houses  under  the 
approval  of  the  coun^  board  of  education. 
They  shall  have  the  r^ght  to  fix  the  rate  of 
toltlon  for  nonresident  pupils,  and  to  fix 
the  salaries  of  the  teachers.  They  shall  re- 
ceive from  tJie  coimty  board  of  education  the 
share  of  public  school  funds  aHwrtloned  to 
the  district  the  county  board  of  education. 
They  shall  detamlne  the  ^^^^i^i|^ary 


^       OOKVAIXT  T.  MORRISON 


121 


to  be  raised  local  tax  on  all  the  property 
ot  the  district  The  secretary  of  the  board 
of  tnistees  of  said  district,  with  the  aid  of 
the  connty  school  commissioners  of  said  cooa- 
ty,  shall  ascertain  from  the  tax  returns  made 
to  the  tax  recelTer,  and  from  the  returns 
made  to  the  comptroller  general,  the  total 
value  of  all  the  property  In  said  district  sub- 
ject to  taxation  for  county  purposes,  and  a 
regular  digest  of  all  such  property  in  said 
school  district  shall  be  made  by  said  secre- 
tary In  a  book  furnished  by  the  board  of 
trustees  and  kept  for  that  purpose.  At  or 
before  the  time  of  lOxing  the  rate  of  taxation 
for  said  county,  the  Becretary  of  each  local 
board  of  trustees,  with  the  aid  of  the  county 
school  commilssloner,  shall  levy  such  rate  on 
the  property  thus  found  as  will  raise  the 
total  amount  to  be  collected:  Provided,  that 
such  rate  shall  not  exceed  one  half  of  one 
per  cent  The  county  school  commissioner 
of  each  county,  at  or  before  the  time  for  fix- 
ing the  rate  of  said  county  by  the  ordinary 
thereof,  or  the  county  board  of  commission- 
ers, as  the  case  may  be,  shall  certify  to  the 
said  ordinary,  or  said  board  of  commis- 
sioners, as  the  case  may  be,  and  to  the  comp- 
troller general  of  the  state  the  rate  of  taxa- 
tion fixed  for  each  school  district  In  the  coun- 
ty, and  said  taxing  authority  of  said  county 
shall  levy  such  special  tax  at  the  same  time 
and  In  the  same  manner  as  is  now  prescribed 
for  levying  taxes  for  county  purposes.  A 
copy  of  the  special  tax  digest  of  said  local 
tax  district  shall  be  furnished  by  the  secre- 
tary of  the  local  board  of  trustees  to  the  tax 
collector  of  the  county." 

[2]  The  foregoing  provision  of  the  Consti- 
tntlon  and  the  statutory  provisions  of  law 
authorize  taxation  In  school  districts  for  the 
purpose  of  supplementing  the  school  funds 
received  from  the  state  In  such  districts, 
whenever,  at  an  election  held  for  such  pur- 
pose in  the  school  district,  a  two-thirds  ma- 
jority of  persons  voting  at  such  election  vote 
in  favor  of  local  taxation,  and  the  result  of 
the  election  Is  declared.  The  law  Is  not  of 
its  own  force  applicable  in  all  school  districts 
of  a  county,  but  it  is  a  general  law  and  be- 
comes applicable  in  any  given  district  when 
It  Is  declared  so  as  the  result  of  an  election 
held  In  accordance  with  the  statute.  There 
is  no  suggestion  anywhere  that  after  the  law, 
by  virtue  of  an  election,  becomes  efCectlve  In 
a  given  district  it  would  cease  to  be  so  by 
mere  lapse  of  time.  It  does  not  ss  alleged 
4n  the  petition,  "exi^e"  after  it  has  been 
in  effect  three  years.  The  words  at  the  con- 
cloqion  of  section  1536,  "an  election  for  the 
same  purp<we  shall  not  be  held  oftener  than 
every  twelve  months,"  manifestly  refer  to 
the  holding  of  elections  to  determine  whether 
tbe  law  shall  become  effective  In  the  district 
and  have  no  reference  to  rendering  the  law 
Ineffectual  after  it  has  once  been  declared 
applicable  In  the  district  The  provision  was 
intended  to  restrict  the  frequency  of  such 
electtona  whicb  would  likely  occur  If  tbe  re- 


sult were  not  In  favor  of  local  taxation  In 
the  first  instance.  If  the  law  did  not  expire 
by  mere  lapse  of  time,  th^  by  what  means 
did  it  become  Inoperative  in  the  district? 

[S]  It  is  urged  that  it  did  so  virtue  of 
the  election  held  after  the  law  had  been  in 
Effect  three  years.  In  support  of  this  it  la  In- 
sisted that  the  election  was  held  under  Civil 
Code,  {  1686,  at  which  60  votes  favored  taxa- 
tion and  34  opposed  it ;  and  that  this  caused 
the  repeal  of  the  law  in  so  far  as  it  related  to 
that  district  The  judge  doubted  the  consti- 
tutionality of  Civil  Code,  8  1636;  but  no 
constitutional  question  was  raised,  and  none 
is  now  for  consideration.  The  judge  differed 
with  counsel  for  plaintiffs  in  the  construction 
of  the  statute,  and  held  that  the  election  did 
not  repeal  the  local  application  of  the  law. 
In  this  we  agree  with  the  Judge.  The  error 
Into  which  counsel  for  plaintiffs  have  fallen 
commences  by  assuming  that  the  election  un- 
der section  1636  was  for  the  same  purpose  as 
that  provided  for  In  1536,  whereas  It  was 
not;  the  purpose  of  the  election  under  1636 
being  to  determine  whether  the  general  law 
for  levying  a  tax  in  school  districts  should 
become  applicable  in  that  district  while  the 
purpose  of  the  election  under  1536  was  to 
determine,  after  the  law  had  been  made  ap- 
plicable, whether  Its  application  to  the  dis- 
trict should  be  repealed.  In  the  one  Instance 
ttie  proposition  Is  to  apply  the  law,  and  in 
the  other  to  repeal.  In  each  Instance  it 
requires  affirmative  action  to  bring  about  the 
change  of  condition  for  which  the  election  is 
called  to  accomplish.  In  section  1535  provi- 
sion Is  made  for  holding  the  election;  and  it 
is  declared,  in  effect^  that  in  order  to  carry 
the  election  or  bring  about  the  change  of  con- 
dition, it  is  essential  that  a  two-thirds  major- 
ity of  those  voting  should  favor  the  change. 
On  this  subject  section  1636  uses  different 
lahguage,  but  manifestly  it  was  intended  to 
mean  the  same  thing.  Instead  of  setting  out 
at  length  provisions  for  calling  tbe  election, 
it  merely  recites  that  it  shall  be  called  "as  In 
the  first  instance,"  intending  thereby  that 
the  election  shall  be  called  with  the  same 
formalities  as  set  forth  more  particularly  in 
the  preceding  section;  and  instead  of  setting 
out  at  length  provisions  for  holding  the  elec- 
tion, and  qualifications  of  voters  and  for  re- 
turns of  the  managers  and  declaring  the  vpte 
necessary  to  carry  the  election,  or  to  bring 
about  the  change  In  the  law  which  was 
sought  to  be  produced,  It  merely  recites  that 
if  the  law  be  "abolished  by  vote  under  simi- 
lar regulations  as  in  first  Instance,  no,  new 
election  for  re-creating  the  same  shall  be 
called  within  one  year,"  thereby  intending 
that  tbe  election  would  carry,  or  that  the 
change  of  condition  should  result  if  the  elec- 
tion were  held  and  returns  made  according  to 
the  formalities  more  fully  set  out  in  the 
preceding  section,  and  the  proposition  to 
make  the  change  should  receive  the  majority 
necessary  to  carry  tbe  election,  as-^ls  morei 
fully  set  oat  in  the  prerc1jijgc8««p(»Cl6)^  i 
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feet,  mattve  to  tbese  matC^  It  adopts  a 
part  of  the  provislona  of  the  preceding  sec- 
tion. If  any  other  Interpretation  be  placed 
on  this  part  of  section  169%  It  would  be  nec- 
essary to  say  either  that  the  LeKlalatare, 
while  providing  the  machinery  for  this  elec- 
tion and  giving  it  effect,  omitted  alt<^ther  t» 
say  what  vote  should  be  necessary  to  carry 
the  election,  or  that  it  was  intended  that  it 
m^t  be  carried,  and  the  existing  law  re* 
pealed,  by  any  minority  vote  equal  to  or  ex- 
ceeding one- third  of  the  votes  cast  This 
result  would  be  botli  unusual  and  Inconsistent 
with  the  language  actually  employed,  and 
mai^festly  not  In  accord  with  the  legislative 
Intent 

[4]  Under  tUs  construction  of  Civil  Code,  I 
1536,  the  election  described  In  the  petition  "to 
pass  on  the  question  of  local  taxation  for 
schools  in  the  district,"  at  ^Ich  60  persons 
voted  for  local  taxation  and  34  persons  voted 
against  it,  did  not  affect  the  existing  local 
application  of  the  law.  It  was  the  duty  of 
the  ofReen  to  levy  and  collect  the  tax,  and 
Oiere  was  no  equity  in  the  petition  to  become 
the  basis  of  the  relief  sought 

Judgment  affirmed.  All  tlie  Justices  oon- 
cur. 


a«>  Oa.  487} 

STONB  T.  KING-HODGSON  CO.  et  aL 
(Supreme  Court  of  Georgia.    Aug.  IS,  1913.) 

fSvUalui  hy  the  OourU) 

L  iKJUNcnoK  (S  111*)— Venue— Waivkb. 

"All  petitions  for  equitable  relief  ahall  be 
filed  in  the  county  of  the  residence  of  one  of  the 
defendants  against  whomvB  substantial  relief  is 
prayed,  except  in  cases  of  injunctions  to  stay 
pending  proceedings,  when  the  petition  may  be 
filed  in  the  county  where  the  proceedings  are 
pending :  Provided,  no  relief  is  prayed  as  to 
matters  not  included  in  such  litigation." 

[Kd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  18G>  196;  Dea  Dig.  {  111.*] 

2.  InJUHcnoN  (S  107*)— Pabtibb— Actions. 

The  general  rule  Is  that  an  action  at  law 
will  not  be  enjoined  at  the  instance  of  one  not 
a  party  thereto. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  181-183;  Dec.  Dig.  f  107.*] 

3.  Injttnctioh  (I  S2*)  — Fabtiis— SnnjEOTS 

or  Relief. 

"An  injunction  will  not  be  granted  to  re- 
strain an  official  In  the  exercise  of  his  oBicial 
functiona  The  writ  lies  only  against  suitors 
in  the  proceediogs  before  him.'* 

[Bd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  i  69 ;  Dec  Dig.  S  82.*] 

4.  IiTJuncnoN  (S  111*)— Ventjb— Waiveb. 

This  was  a  petition  to  enjoin  a  pending 

Rroceeding,  where  the  plaintifb  in  such  proceed- 
u  resided  in  a  county  other  than  that  in 
wiuch  it  was  pending,  and  where  the  petition 
was  brought  nd  the  relief  prayed  for  was  as 
to  matters  not  included  in  the  proceeding  sought 
to  be  enjoined ;  and  the  petitioner  was  not  a 
party  to  tiie  pending  proceeding. 

[E3d.  Note.— For  other  cases,  see  Injnsction, 
Cent  Dig.  |i  195,  196;  Dec.  Dig.  |  111.*] 


B.  iNJTTHcnoK  (S  111*)— YEinn— Wjuvsb. 

The  demurrer  to  the  petition  was  properly 

sustained. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §S  195,  196 ;  Dec  Dig.  |  111.*] 

Error  from  Superior  Court  Jackson  Coun- 
ty;  B.  F.  Walker.  Judge. 

Action  by  E.  B.  Stone  against  the  King- 
Hodgson  Company  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  wtot. 
Affirmed. 

In  December,  1911,  Mrs.  Eva  B.  Stone 
brought  an  action  in  the  superior  court  of 
Jackson  coun^  against  Elng-Hodgson  Com- 
pany, a  partnership,  all  the  members  of  which 
resided  in  Clarke  county,  and  J.  O.  Stapler, 

C.  E.  Fleeman,  J.  P.  Jtdinson,  and  J.  J.  Face, 
residents  of  Jackson  county;  ttie  substance 
of  the  petition  being  as  follows:  Petitioner 
Is  tile  owner  of  a  described  parcel  of  land, 
upon  which  she  resides  and  has  resided  for 
more  than  16  years.  About  four  years  ago 
she  was  indebted  to  King-Hodgson  Company 
In  amounts  aggregating  less  than  f 1,000,  some 
of  the  amounts  really  representijig  Indebted- 
ness of  her  husband,  B.  A.  Stone.  One  of 
the  Arm  of  King-Hodgson  Company,  together 
with  their  lawyer,  came  to  her  home  to  get 
her  to  sign  what  they  told  her  was  a  mort- 
gage deed  to  her  land  to  secure  said  debt 
The  same  was  not  read  over  to  her,  but  as 
soon  as  her  signature  was  obtained  they  im- 
mediately went  away.  They  had  been  get- 
ting her  to  sign  some  mortgages  the  same 
year,  or  the  year  before,  on  her  crops  to  pay 
her  debts  and  those  of  her  husband,  and  she 
was  informed  and  thought  this  one  was  just 
like  she  had  been  signing.  Her  land  at  that 
time  was  worth  more  than  ^,000.  Her  hus- 
band had  been  cultivating  It  for  her,  and  her 
crops  were  all  gathered  and  brought  to  her 
home,  except  such  as  were  sold.  Dnring  the 
year  1911  she  heard  that  King-Hodgson  Com- 
pany claimed  to  hold  a  deed  to  her  land. 
King-Hodgson  Company,  alleging  tbemeelvea 
to  be  the  landlord  of  her  husband,  have  sued 
out  a  possessory  warrant  against  him,  issued 
by  J.  O.  Stapler,  notary  pubUc  and  ex  officio 
justice  of  the  peace,  by  virtue  of  which  the 
crops  of  petitioner  have  been  seized  by  C.  B. 
Fleeman,  constable^  Immediately  after  such 
seizure  she  went  before  Staple  and  offered 
to  file  her  claim  to  the  crops,  with  bond  in 
double  their  value,  which  she  was  willing 
and  ready  to  give;  but  Stapler,  acting  under 
the  instructions  of  counsel  for  King-Hodgson 
Company,  refused  to  permit  her  to  do  this, 
whereupon  she  "then  went  before  the  justice 
in  her  own  district  to  wit  1704th  Diet  G 
M.,  said  county,  and  took  out  a  distress  war- 
rant, and  has  bad  tills  distress  warrant 
levied  upon  the  same  property  In  the  field  and 
UDgathered,  as  well  as  some  of  the  crops 
gathered,  that  was  levied  upon  and  seized 
by  said  C.  E.  Fleeman,  L.  C,  as  aforesaid. 
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from  said  253d  Dist  O.  M.,  said  county,  nn- 
•d^  said  possessory  warrant  proceeding  is- 
sued by  said  King-Hodgson  Company  against 
said  E.  A.  Stone  [ber  husband],  and  the  con- 
stable of  the  ITMth  Dist  G.  M.,  said  county, 
under  said  distress  warrant  has  the  same 
property  levied  upon,  and  both  claim  they  are 
entitled  to  hold  the  same  or  take  bond  for 
same.  The  said  constable  from  the  253d 
Dist.  Q.  M.,  said  county,  Is  seeking  to  take 
the  said  property  outside  of  said  district,  and 
while  the  constable  of  the  1704th  will  not 
turn  it  over  except  by  giving  a  forthcoming 
bond  for  It,  forthcoming  at  his  court  at  the 
time  and  place  of  sale,  and  there  is  a  con- 
flict of  authority  between  these  two  officers, 
ttiat  cannot  be  reconciled  and  adjusted  out- 
side of  a  court  of  equity,  and  there  is  and 
will  be  a  multiplicity  of  suits  growing  out  of 
said  rituatton."  "At  the  time  said  supposed 
mortgase  was  given  by  ber  to  said  SSng- 
Hodgson  Oompany,  [peUtLouer]  is  informed 
that  they  also  included  all  her  stock,  moles, 
and  boraes,  and  wagons,  and  farming  imple- 
menta,  to  the  Talue  of  9500,  in  said  instru- 
ment; and  she  is  Informed  that  said  King- 
Hodgson  Company  claim  they  also  bare  a 
title  to  said  posoual  property ;  but  tbe  same 
is  yoar  petitlimer's  property,  incombered 
only  with  a  lien  upon  tbe  same  for  whatever 
sbe  herself  might  have  been  Indebted  to  said 
King-Hodgson  Company,  and'  that  all  her  said 
property,  both  real  and  personal,  Ub]  worth 
more  than  $S,600,  ahe  baa  never  received 
eltber  In  payments  of  debts  that  sbe  owed 
and  mon^f  more  than  $1,000,  if  that  much 
on  tbe  same."  Sbe  "ia  Informed  and  believes, 
and  so  charges,  that  said  King-Hodgson  Com- 
pany have  put  In  and  Included  in  said  mort- 
gage deed  that  they  obtained  as  aforesaid 
more  than  $1,000  worth  of  Indebtedness  that 
her  said  husband  owed,  but  tbat  she  has  only 
rec^tly  found  this  out;  tliat  she  learned  this 
some  time  during  tbe  summer  of  1911;  tbat 
said  King-Hodgson  Company,  knowing  that 
tbe  land  was  hers,  and  all  tbe  said  personal 
property  was  hers,  deliberately  planned  to 
dec^ve  your  petitioner  as  to  the  amount  she 
owed  them,  and  to  get  her  said  property  for 
her  said  husband's  debts,  and  that,  even  if 
she  was  liable  for  her  husband's  debts,  which 
she  is  not  under  tbe  law,  and  which  said 
fCing-Hodgson  Company  knew,  the  said  prop- 
er^ they  claim  to  have  a  mortgage  deed  on 
Is  worth  more  than  $1,000,  more  than  all 
said  debta"  She  "Is  Informed,  and  so 
charges,  that  said  King-Hodgson  Company 
claim  to  have  a  straight  deed  from  her  to  all 
said  real  and  personal  property,  and  they 
claim  tbat  is  the  basis  upon  which  they  are 
seeking  to  proceed  with  their  said  possessory 
warrant  proceedings,  when  in  truth  they  have 
no  such  deed;  and  if  they  have,  petitioner 
was  deceived  by  them  in  getting  the  same 
by  misrepresentatlonB,  and  by  getting  ber  to 
sign  something  tbat  was  represented  to  ber 
AM  «  mortgage^  and  conveying  ber  ptopert; 


to  i>ay  ber  husband's  debts,  and  in  signing 
which  she  would  not  be  absolutely  deeding 
away  her  property,  but  simply  for  the  pur- 
pose of  securing  what  she  might  at  the  time 
have  owed  said  King-Hodgson  Company. 
She  is  further  informed  and  charges  that  said 
King-Hodgson  Company  put  in  the  paper  she 
signed,  which  was  not  read  to  her,  more  than 
$1,000  of  debts  they  held  against  her  said 
husband,  or  debts  that  they  bought  up 
against  him,  and  knowing  at  tbe  time  that 
your  petlttoner  was  not  liable  for  said  debts 
and  that  her  property  was  not  subject  to 
said  debts."  She  "further  says  that  she  has 
been  informed,  and  so  charges,  that  tbe  said 
King-Hodgson  Company  bave  threatened  to 
try  to  evict  her  from  her  said  land,  and  claim 
that  they  will  try  to  put  ber  oft  said  land 
after  January  1,  1912,  when  tbey  bave  no 
right  to  do  so." 

The  prayers  of  tbe  petition  are  tbat  fur- 
ther proceeding  of  both  the  possessory  war- 
rant and  tbe  distress  warrant  be  oijoined; 
tbat  tbe  Justices  of  the  peace  who  respective- 
ly Issued  tbem,  and  the  constables  who  re- 
■pecttvely  seized  and  levied  upon  tbe  crops, 
all  be  enjoined  "from  any  further  action  on 
said  cases";  "tbat  said  Qng-Hodgson  Com- 
lany,  as  well  as  petiticmer,  be  adolned  from 
prosecuting  their  several  said  cases  in  said 
Justices'  courts  heretofore  referred  to;  tbat 
there  be  an  accounting  between  said  King- 
Hodgson  Company  and  petitioner,  and  tbat 
any  mortgage  deed  or  other  deed  or  convey- 
ance they  hold  against  petitioner,  purporting 
to  be  signed  by  her  to  secure  her  Indebted- 
ness to  them,  be  decreed  by  this  court  to  be 
only  a  Uen  on  said  property  to  secure  only 
what  she  was  inaebted  to  said  King-Hodgson 
Company  when  the  same  was  signed,  and  that 
for  all  other  purposes  It  be  canceled  as  null 
and  void;  that  said  King-Hodgson  Company 
be  enjoined  and  restrained  from  interfering 
with  the  crops  raised  on  said  premises  for 
the  year  1911,  and  from  interfering  with  her 
possession  of  the  same  for  1912,  as  she  stands 
ready  and  willing  to  give  a  reasonable  bond 
for  what  would  be  reasonable  rent  of  said 
premises  for  1912."  There  were  also  prayers 
for  a  temporary  restraining  order,  for  pro- 
cess, and  for  second  original  for  Clarke  coun- 
ty, to  be  there  served  upon  King-Hodgson 
Company.  An  amendment  to  the  petition 
was  allowed,  alleging  tbat  the  petitioner 
holds  the  land  under  a  deed  from  her  father, 
who  was  in  possession  of  the  laud  for  20 
years  before  he  conveyed  it  as  a  gift  to  her. 
King-Hodgson  Company  demurred  to  tbe  peti- 
tion generally  and  specially.  One  of  the 
grounds  of  demurrer  was  that  it  appeared 
from  the  petition  that  the  demurrants  resided 
In  Clarke  county,  that  no  substantial  relief 
was  prayed  against  any  of  tbe  defendants  In 
Jackson  county,  and  that  therefore  tbe  su- 
perior court  of  that  county  had  no  jurisdic- 
tion of  the  case.  The  demurrer  as  a  whole, 
waa  susUlned.  and  tbe  iflf  ftfteiM?«V»«$«^  Ic 
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W.  W.  Stark,  ct  Oommeroe^  for  plali^  In 
errw,  Jobn  R  GunU^  of  Athena,  tm  de- 
fendants In  error. 

FIBH,  a  X  (after  atatlng  tHe  facta  aa 
abore).  [1]  Xhe  Couatltotton  of  tbls  state  de- 
dares:  "Banit;  cases  shall  be  tried  in  the 
county  where  a  defendant  resides  against 
whom  snbatantlat  relief  Is  prayed."  Civil 
Godfi^  I  654a  An  exception  is  made  by  Olvil 
Code,  I  6S27.  as  to  "cases  of  injunctions  to 
stay  pending  proceedings,  when  the  petition 
may  be  filed  In  the  county  where  the  proceed- 
InCB  are  pwding:  FroTi<ted.  no  relief  is  pray- 
ed aa  to  matters  not  Included  In  such  litiga- 
tion.'' This  exception  Is  upheld  only  m  the 
theory  of  waiver ;  that  Is,  that  where  a  party 
institates  a  proceeding  In  a  court  of  a  county 
other  than  that  of  his  residence,  against  a 
person  residing  In  such  county,  he  submits 
Mmaelf,  to  the  eortent  of  such  suit,  to  the 
equity  Jnriadietlon  of  the  county  wherein  the 
suit  is  brought  Crawley  r.  Barge,  132  Oa. 
96,  63  8.  B.  819v  ThiS  walTer,  however,  ex- 
tends only  to  matters  included  in  the  pending 
litlgaUou  a^dnst  whldi  injunction  is  sought ; 
for,  aa  waa  held  in  the  case  Just  cited,  the 
defendant  in  the  poiding  proceeding  cannot 
go  b^ond  the  matters  therein  Included  and 
convert  it  into  a  general  suit  tn  equity  against' 
the  original  plaintiff.  Aa  the  defendant  can- 
not do  tbiflt  ceiteinly  one  not  a  partr  to  the 
pending  proceeding  cannot 

[2]  Indeed,  the  general  rule  Is  that  an  ac- 
tion will  not  be  enjoined  at  the  instance  of 
one  not  a  party  thereto,  particularly  where 
the  Judgment  In  the  action  will  not  conclude 
the  rights  of  such  person.  22  Cyc  787.  In 
the  case  at  bar,  the  possessory  warrant  sued 
out  by  King-Hodgson  Company  was  a  pend- 
ing proceeding  (mUs  t.  Stewart  123  Ga.  242. 
51  S.  E.  321) ;  but  Mrs.  Stone  was  not  a  par- 
ty to  it  and  of  course  would  not  be  bound 

any  Judgment  therein  rendered.  Granting, 
however,  that  she  had  rights  as  to  the  crops 
— the  subject-matter  of  the  possessory  war- 
rant— which  might  in  some  way  be  adversely 
af[e<^ed,  should  the  possession  of  the  crops 
by  the  Judgment  of  the  court  be  given  to 
King-Hodgson  Company,  the  scope  of  her 
petition  and  the  prayers  thereof,  as  will  read- 
ily be  seen  by  reference  to  the  statement  of 
facts  preceding  this  opinion,  go  far  beyond 
the  matters  which  could  be  included  in  any 
issues  which  could  be  properly  made  in  the 
[wssessory  warrant  proceedings.  It  neces- 
sarily follows,  therefore,  that  the  petition  for 
injunction  did  not  come  within  the  exception 
provided  by  ClvU  Code,  i  6527,  and  that  the 
superior  court  of  Jackson  county  had  no  Ju- 
risdiction as  to  King-Hodgson  Company,  aa 
all  the  members  of  that  firm  resided  in  the 
county  of  Clark& 

[3]  Injunction  to  stay  proceedings  In  conrts 
of  law  is  not  directed  against  the  court  itself 
but  against  the  parties  to  tbe  proceeding. 
Hood  V.  Hood.  132  Ga.  778  (2).  64  S.  B.  1074. 


Therefore  lnjuiieti<m  did  not  Ue  against  tbe 
two  Justices  of  the  peaoe  who  resided  in  Jack- 
son county.  Nor  was  any  substantial  relief 
prayed  against  the  constables  who  resided  In 
Jackson  county,  there  being  no  allegations 
ot  mls<»nduct  against  them. 

[4,1]  It  follow  from  what  has  been  said 
that  the  court  iwoperly  sustained  the  donnr- 
rer  on  the  ground  that  it  appeared  from  the 
petition  tbat  tbe  superior  court  of  Jacfcaon 
county  Iiad  no  Jurisdiction  of  the  defendant 
King-Hodgson  Company,  and  no  substantial 
relief  waa  prayed  against  the  other  defoid- 
ants. 

Judgment  afllrmed.  All  the  Justices  oon* 
cur. 


a40  0«.  497) 

GRATSON  et  al.  T.  OBRUANtA  BANK  et  aL 
(Supreme  Court  ot  Georgia.    Aug.  12,  1913.) 

(SvUahut  by  tk»  CosrtJ 

1.  POWEBS  d  88*)— EXBCUTXOEr   OF  POWBB— 

Intent. 

Where  a  donee  of  a  power  to  apportion 
property  end  appoint  from  a  class  certain  per- 
soDB,  who  are  to  hold  the  apportionment  made 
by  the  donee,  ander  tbe  terms,  cooditioni,  and 
limitationa  imposed  by  the  donor  in  his  will 
creating  the  power,  executes  a  will  devising  the 
speciSc  property  in  parcels  to  appointees  select- 
ed from  the  proper  class,  such  wlU  is  to  be  re- 
garded as  an  act  indicative  of  tbe  donee's  In- 
tention to  execute  tbe  power. 

[Ed.  Note.— For  other  cases,  bm  Poweta, 
Cent  Dig.  ||  110-120 ;  Dec.  Dig.  |  88.*] 

2.  PowEES  (IS  34,  38»)— WiiXS  a  693*)— COK- 

STBTJOTION— KXECUTION. 

A  testator  made  specific  devises  of  property 
to  his  children  and  issue  of  deceased  children, 
with  certain  conditions  and  limitations.  He  de- 
vised certain  property  to  his  wile  for  life,  with 
power  in  the  wife  by  will  to  dispose  of  the 
property  devised  to  ber,  the  same  to  be  de^sed 
by  her  to  such  of  the  testator's  children  or  is- 
sue of  deceased  children  as  the  wife  may  de- 
sire, and  such  devise  to  be  upon  the  same  terms, 
conditions,  and  llmitationB  as  the  devises  which 
were  made  to  them  under  tile  wiU.  The  wife 
made  a  will,  which  contained  ao  reference  to 
the  power,  but  in  which  she  devised  the  proper- 
ty, without  limitation  or  condition,  to  two  chil- 
dren and  two  grandchildren  of  the  testator. 
Beld: 

(a)  That  the  power  to  the  wife  extended  only 
to  tbe  nomination  of  certain  persons  from  a 
class,  and  the  apportionment  of  property  among 
her  appointees,  who.  would  take  under  the  do- 
nor's will,  subject  to  the  terms,  conditions,  and 
limitations  therein  imposed  upon  each  appoin- 
tee. 

(b)  Where  the  quantity  of  interest  to  be  taken 
by  an  appointee  u  expressly  limited  by  the  in- 
strument creating  the  power,  and  the  donee  is 
only  authorized  to  appoint  the  property  over 
which  the  estate  ia  to  ride,  an  appointment  by 
the  donee  of  an  interest  exceediiw  tbat  intend- 
ed to  be  given  to  the  appointee  u  tnntamonnt 
to  an  exercise  of  the  power  of  appointment  to 
the  extent  of  the  power. 

(c)  The  donee's  will  was  a  good  execution  of 
the  power. 

{Bd.  Note.— For  other  cases,  see  Powers^ 
Cent  Dig.  H  121-127,  101 ;  Dec  Dig.  §|  34. 
38  :•  wms,  Gent  Dig.  H  1655-1661 ;  Dec.  Dig. 
8  693.*1 
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Error  from  Snp«rlor  Court,  Chatbam  Coun- 
ty;  W.  G.  Cturlton,  Judge. 

Action '  by  Oermanla  Bank  and  others 
against  William  U  Grayson  and  otbers.  From 
the  judgment,  certain  dgfandiwts  bring  error. 
Affirmed. 

Alfred  11.  Martin  died  on  the  13th  of  May. 
1910,  leavli^  a  will.  The  flrst  Item  was  as 
ftdlows: 

**I  give  and  derlse  to  my  beloved  wife, 
Elizabeth  M.  Martin,  the  homestead  planta- 
tion, being  the  place  on  which  I  now  reside, 
with  my  summer  place  Included,  together 
with  all  the  lands  connected  with  the  same; 
also  all  the  horses,  mules,  cattle,  boasebold 
furniture,  and  everything  else  npon  or  con- 
nected with  said  plantation;  also  the  sum 
of  aerenty-llTe  tbotuand  dollars  to  consist 
of  such  bonds  and  stocks  as  she  may  elect 
to  take  ont  <tf  the  assets  of  my  ratate.  To 
lUiTe  and  to  hold  the  abore-moitkmed  real 
estate  and  personal  proper^  for  and  during 
the  period  of  her  natnral  llf^  with  foil  con- 
trol over  and  enjoyment  of  the  rents,  issues, 
proflta,  dividends  and  Interest  thereof,  to  be 
used  and  disposed  of  by  her  as  ahe  may  deem 
proper ;  and  I  do  hereto  -authorize  and  em- 
power my  said  wife  to  dispose  of  the  prop- 
erty hereby  beQueathed  to  her,  by  her  *wlU,' 
the  same  to  be  devised  by  her  to  such  of  my 
children  or  the  Issue  of  any  of  my  children 
as  she  may  desire,  the  children  of  my  de- 
ceased daughter,  Alice  Tyler  Marshall,  aa 
well  as  others;  but  the  bequests  so  made  by 
my  said  wife  must  be  upon  the  same  terms, 
conditions,  and  limitations,  as  the  bequests 
hereinafter  made  by  me  to  my  diildren  and 
my  granddilldr^  But  in  case  my  said  wife 
shall  die,  leaving  no  will,  then  and  In  that 
case  the  property  hereby  devised  to  her  shall 
be  equally  divided  among  my  children  and 
tlie  Issue  of  any  deceased  child  or  children 
per  stirpes,  the  Issue  of  my  deceased  child 
taking  the  share  that  his,  her,  or  their  par^ 
ent  would  have  been  entitled  to  U  living;  the 
title  to  such  share  to  vest  in  the  trustees  or 
guardians  hereinafter  provided  for,  or  their 
aaccessors  appointed  according  to  the  terms 
of  this  win,  and  subject  to  the  same  terms, 
conditions  and  limitations  as  hereinafter  pro- 
Tlded,  as  to  bequests  hereby  made.  I  do 
farther  direct  that  in  the  event  that  my  said 
wife  should  elect  to  take  any  other  property 
belon^g  to  my  estate  in  lieu  of  the  real 
estate  her^y  devised  to  her,  she  may  make 
such  election  to  the  value  of  sixteen  thou- 
sand dollars,  the  valuation  placed  on  said 
above-deacxlbed  real  estate,  and  shall  hold 
sach  property  elected  by  her  to  be  taken,  up- 
on the  same  terms,  conditions,  and  limita- 
tions as  hereinbefore  provided." 

In  item  3  he  de<Aared  that  it  was  his  de- 
sire to  make  his  children  as  nearly  equal  In 
the  division  of  his  estate  as  practicable.  He 
thereopon  devised  spedflc  property  to  each 
wt  his  Ave  living  children  and  to  two  grand- 
dUldren,  smis  of  a  deceased  child.   The  de- 


vise to  eadi  of  his  children  and  two  grand- 
d^Idren  was  upon  certain  trosta,  terms,  and 
limitations.  His  wife  elected  to  take  ed4 
aharea  of  the  capital  stodc  of  the  South- 
western Railroad  Company,  of  the  value  of 
$75,000,  and  the  certificate  for  the  694  shares 
of  this  stock  was  Issued  to  her  as  a  life  ten- 
ant under  her  husband's  will ;  and  she  elect- 
ed to  keep  the  real  estate  and  tract  of  land 
consisting  of  1,300  acres  In  Hampton  coun- 
ty, S.  C.  She  exercised  her  right  of  elec- 
tion prior  to  the  execution  by  her  of  her  last 
will.  She  owned  no  stock  in  the  Southwest- 
em  Railroad  Company,  and  had  no  Interest 
In  any  stock  of  this  corporation,  except  the 
right  or  power  of  appointment  over  the  694 
shares  obtained  under  her  husband's  will. 
The  real  estate  that  she  elected  to  take  Is  the 
same  real  estate  which  she  disposed  of  un- 
der her  will,  and  she  exercised  the  right  of 
life  tenant  over  tills  property  up  to  the  time 
of  her  death. 

On  January  17,  1911.  Mrs.  Elizabeth  M. 
Martin  made  her  last  will  and  testament. 
Items  1  and  2  related  to  the  manner  of  her 
burial,  and  the  direction  to  her  executors  as 
to  the  paymentof  her  just  debts,  should  there 
t>e  any.  The  remainder  of  her  will  was  as 
follows: 

"Item  3.  I  give,  bequeath,  and  devise  unto 
my  daughter,  Bessie  E.  Cozart,  three  hun- 
dred (300)  shares  of  tiie  capital  stock  of  the 
Southwestern  Railroad  Company. 

"Item  4.  I  give,  bequeath,  and  devise  unto 
my  grandson,  Alfred  M.  Marshall,  ninety- 
seven  <97)  shares  of  the  capital  stock  of  the 
Southwestern  Railroad  Company ;  and  I  give, 
bequeath,  and  devise  unto  m^  grandson,  Sam- 
\ui  F.  Marshall,  ninety-seven  (07)  diaree  of 
the  capital  sbxft  of  the  Southwestern  Rail- 
road Company.  I  give^  bequeath,  and  devise 
unto  the  said  Alfred  H.  and  Samnel  F.  Mar^ 
shall  and  Bllse  M.  Jones,  to  share  and  share 
alike,  all  of  that  tract  of  land  idtuate,  lying 
and  bdng  In  the  state  of  South  Carolina,  in 
the  county  of  Hampton,  adjolidng  'Wood- 
stock,' and  more  particularly  describe  as  all 
that  tract  of  land  bounded  north  by  Wood- 
stock, east  by  Woodside,  south  by  the  lands 
of  Elliott  and  Solomons^  and  on  the  west 
the  Savannah  river. 

"Item  6.  I  give,  bequeath,  and  devise  unto 
my  daughter,  Ellse  M.  Jones,  two  hundred 
(200)  shares  of  the  capital  stock  of  the  South- 
western Railroad  Company  ;  and  I  also  give, 
bequeath,  and  devise  unto  my  said  daugh- 
ter, Ellse  M.  Jones,  all  of  that  tract  of  land 
situate,  lying  and  being  In  the  state  of  South 
Carolina  in  the  county  of  Hampton,  former- 
ly known  as  the  'Homestead,*  and  now  known 
as  'Woodstock';  said  tract  of  land  contain- 
ing thirty-five  hundred  (3,500)  acres  more  or 
less,  and  being  t>ounded  on  the  southwest  by 
the  Savannah  river,  northwest  by  the  lands 
now  or  formerly  belonging  to  Joseph  M.  Bos- 
tlck,  northeast  by  the  lands  now  or  formerly, 
belonging  to  John  lAW^(i[^i,jajft,^^J^^^le 
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moiu,  east  Ity  the  lands  now  or  tometty  be- 
l<niging  to  D.  Bamsey  and  A.  U.  Muttn.-  I 
also  ^ve,  bequeath,  and  devise  unto  my  said 
daughter.  EUse  M.  Jones,  the  dwelUi^  house 
situate  on  the  above  described  plantation,  to- 
gether with  all  the  onthonses,  fanning  Imple- 
ments, growing  crops,  and  all  and  singular 
the  rights,  members,  hereditaments,  and  ap- 
pnrtoiances  to  the  said  tract  of  land  being, 
belonging  or  In  any  wise  Inddent  or  apper- 
taining. The  said  tract  of  land,  herein  In- 
toided  to  be  devised  and  bequeathed.  Is  the 
same  property  formerly  belonging  to  Edmund 
Martin,  and  Is  the  property  conveyed  to  Ellz- 
a4>eth  H.  Martin  by  Abram  M.  Martin  and 
John  Marshal],  executors  of  the  last  will  and 
testament  of  Edmund  Martin,  as  will  more 
folly  appear  from  the  description  of  said 
tract  of  land  In  Book  of  Mesne  Conveyances, 
7  D's,  page  305,  on  the  records  of  Beaufort 
county.  South  Carolina.  All  of  the  bequests 
in  the  foregoing  Items  are  made  after  mature 
deliberation,  and  with  full  appreciation  of 
my  duty  toward  my  other  children  and  heirs 
at  law,  and  with  undiminished  love  and  af- 
fection for  each  of  my  children  and  all  of 
my  beloved  grandchildren.  The  difference 
made  between  Bessie  E.  Cozart  and  Elise  M. 
Jones  is  made  In  recognition  of  the  many 
sacriQces  made  by  the  said  Elise  M.  Jones 
for  me,  she  having  unselfishly  devoted  the 
best  years  of  her  life  ministering  to  my  com- 
fort and  happiness;  and  It  is  therefore  my 
earnest  desire  that  she  possess  and  enjoy 
Woodstock  plantation,  with  ail  of  its  appur^ 
tenances,  as  fully  and  completely  as  I  have 
in  my  lifetime. 

"Item  6.  I  hereby  nominate,  constitute, 
and  appoint  the  said  Elise  M.  Jones  the  sole 
executrix  of  this  my  last  will  and  testament ; 
and  I  hereby  expressly  confer  upon  her  full 
and  complete  power,  as  such,  to  administer 
my  estate,  expressly  rdlevlng  her  from  giv- 
ing bond  or  making  any  Inventory,  or  hav- 
ing any  appraisement  of  my  estate,  and  also 
from  making  any  returns  to  the  probate  court 
of  Hampton  eoun^,  South  Carolina,  or  any 
other  court  of  said  statb  And  I  do  hereby 
expressly  anthoriu  and  empomr  her,  as  my 
executrix,  without  the  order  or  permission 
of  any  court,  and  without  any  notice  or  ad- 
vertisement of  any  kind,  to  sell  at  public 
or  private  sale  any  part  of  my  estate,  and 
execute  all  conveyances,  transfers,  and  as- 
signments she  may  deem  necessary  to  carry 
out  the  provisions  ot  this  my  last  will  and 
testament" 

The  railroad  stock  of  the  Southwestern 
Railroad  Company  and  the  land  referred 
to  in  item  4  was  the  property  devised 
to  her  by  her  husband  for  life,  and  the 
subject-matter  upon  which  the  power  of 
appointment  was  to  operate  under  the  flrst 
Item  of  her  husband's  will.  The  plantation 
called  "Woodstock"  and  referred  to  In  Item 
5  was  her  individual  property.  Shortly  aft- 
er the  making  of  the  wUl  Mra.  Martin  died. 


and  hn  win  was  duly  admitted  to  probate. 
The  executors  ot  AUted  M.  Martin,  who  were 
also  trustees  and  testamentary  guardians 
under  his  last  will  and  eodldl,  brought 
their  petition  to  the  superior  court  <tf  Oba^ 
ham  county  against  the  l^tees  of  Alfred 
M.  Martiq,  the  executrix  of  Elizabeth  M. 
Martin,  and  others,  alleging  the  foregoUig 
facts,  and  stating  that  th^  wm  advised 
by  counsel  that  two  possible  constrnctlons 
could  be  placed  upon  the  will  of  Elizabeth 
M.  Martin,  In  ao  tar  as  the  same  relates 
to  the  railroad  stock  and  the  land  which 
was  devised  to  her  by  her  husband's  will 
with  power  of  appointment;  one  construction 
being  Uut  the  bequests,  being  to  the  respec- 
tive parties  In  thc>lr  own  right  and  not  un- 
der the  terms  of  the  will  of  Alfred  M.  Mar- 
tin, are  void,  which  would  result  in  the  prop- 
erty held  by  the  life  tenant  passing,  under 
the  first  item  of  the  wiU  of  Alfred  M.  Mar- 
tin, to  all  the  dlfFerent  shares;  the  other 
construction  being  that  Elizabeth  M.  Mar- 
tin having  devised  property  which  had  been 
devised  to  her  in  her  husband's  will  for  life, 
and  selecting  as  devisees  the  children  and 
grandchildren  of  Alfred  M.  Martin,  her  will 
should  be  so  upheld  and  construed  as  to 
carry  out  the  intention  of  both  wills,  so  that 
the  devises  under  the  will  of  Elizabeth  M. 
Martin  should  be  added  to  the  respective 
shares  under  the  will  of  Alfred  M.  Martin, 
and  that  the  executors  of  the  will  of  Alfred 
M.  Martin,  who  were  also  named  as  trustees 
therein,  could  not  safely  administer  their 
trusts  without  a  determination  of  the  ques- 
tion whether  the  will  of  Elizabeth  M.  Mar- 
tin was  an  execution  of  the  power  of  ap- 
pointment conferred  upon  ber  by  item  1  ot 
the  will  of  Alfred  M.  Martin. 

The  facts  being  admitted,  the  case  was 
referred  to  the  judge  without  a  jury.  He 
held  that  the  will  of  Elizabeth  M.  Martin 
was  a  due  execution  of  the  power  of  ap- 
pointment under  item  1  of  the  will  of  Al- 
fred M.  Martin,  and  decreed  agreeably  to 
this  holding.  The  minor  children  of  William 
E.  Martin,  a  deceased  son  of  Alfred  M.  Mar- 
tin, and  their  guardian  ad  litem,  excepted  to 
the  decree. 

Adams  &  Adams,  of  Savannah,  for  plain-  ' 
tlfEs  tai  error.    Oeo.  W.  Owens,  Oarrard  & 
Gaaan,  and  Lawton  ft  Onnnlngham,  all  of  Sa- 
vannah, and  Ardilbald  Blackshear,  of  Au- 
gusta, for  defendants  In  error. 

EVANS,  P.  J.  (after  stating  the  facts  as 
above).  Perhaps  upon  no  subject  of  the  law 
have  there  been  employed  bo  many  legal 
refinements,  or  such  technical  disquisition, 
as  In  the  construction  of  powers  and  their 
mode  of  execution.  In  the  greatest  num- 
ber of  instances  which  have  come  under  onr 
observation  the  courts  have  been  concerned 
with  the  determination  of  the  validity  and 
execution  of  powers  which  have  been  creat- 
ed  in  wills.   Xhg,g<^^^\^^^^  in- 
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terpretation  of  wills  la  to  i^ro  effect  to 
tbe  testator's  Intention,  wliere  U  can  be  as- 
owtalned  from  the  win,  and  where  roch  in- 
tention is  not  Incompatible  with  establiabed 
mles  of  law  and  eqnlty.  We  bave  before  ns 
two  wills,  that  of  Mr.  Martin,  which  gave 
to  bis  wife  the  power  of  ai^lntment  by 
will  of  property  devised  to  bcv  for  life,  and 
tbat  of  bis  wUe,  as  btfng  In  execntlon  of 
that  power.  In  teadilng  Qie  ultimate  points 
for  decision,  and  in  a  consideration  of  the 
reasons  wlilcb  tmp61  ns  to  oor  condnslon,  we 
shall  ke^  constantly  before  us  this  fonda- 
mental  principle  of  testamentary  construe^ 
Hon.  Tbe  case  b^re  ns  may  be  said  to 
rest  in  Its  main  characteristics  npon  two 
qaestitms:  CO  the  will  of  Mrs.  Martin  to 
be  omstmed  as  an  act  done  In  pursnance  of 
ttie  execntlon  of  tlie  power  glren  her  by  her 
husband  In  bis  will  In  relation  to  the  status 
and  title  of  the  property  after  her  death, 
which  was  devised  to  her  for  life?  (2)  Is 
her  win  a  good  execution  of  the  power? 

[1]  1.  With  respect  to  the  first  question, 
our  own  decisions  go  to  the  extent  of  hold- 
Ing  that.  In  the  execution  of  a  power,  a  di- 
rect reference  to  the  power  is  not  necessary, 
and  if  It  be  apparent  that  the  act  of  the 
donee  of  the  power  is  not  fairly  or  reason- 
ably susceptible  of  any  other  interpretation 
than  as  Indicating  an  Intention  to  execute 
the  power,  sndi  act  will  be  construed  to  be 
an  execution  of  the  power.  Terry  v.  Roda- 
ban.  79  Ga.  286,  5  S.  B.  38,  11  Am.  St  Kep. 
420;  Mlddlebrooks  v.  Ferguson,  126  Ga.  232, 
55  S.  S.  34;  Maboney  r.  Manning,  133  Ga. 
784,  66  S.  a  1082;  Nort  v.  Healy,  136  Ga. 
287,  71  S.  IB.  471.  These  cases  rest  the  doc- 
trine npon  the  argument  that  by  doing  a 
thing  which,  Independently  of  the  power, 
would  be  nugatory,  the  donee  of  the  power 
evinces  an  intention  to  execute  tbe  power. 
Thus  In  Mlddlebrooks  v.  Ferguson,  supra. 
It  was  ruled  that  "where  the  donee  of  a 
power  of  sale,  who  individually  has  no  In- 
terest In  Its  subject,  executes,  without  re- 
ferring to  the  mwer  or  the  instrument  creat- 
ing it,  a  fee-simple  deed  to  land  covered  by 
It,"  etc.  Mrs.  Martin  individually  owned  a 
plantation  described  in  her  will  as  "Wood- 
stock." Her  will  purported  to  operate  and 
only  operated,  upon  three  items  of  property, 
rls.:  (1)  Stock  of  the  Southwestern  Railroad 
Company;  (2)  the  plantation  devised  to  her 
for  life  by  her  husband;  and  (3)  Wood- 
stock plantation,  its  crops,  farming  Imple- 
ments, etc,  thereon.  The  two  first  items  of 
property  were  given  to  her  for  life,  with 
power  of  appointment  by  will,  and  the  third 
item  was  hers  individually.  She  recog- 
nized the  difference  between  tbe  property  in 
which  she  had  only  a  power  of  appc^tment, 
and  that  which  she  owned  in  fee  simple,  in 
tbe  devise  disposing  of  "Woodstoclc"  In  ex- 
plaining the  liberality  of  her  devise  to  her 
daughter  BUse,  the  testatrix  said  that  it  was 
done  "In  recognition  of  the  many  sacrlflces 
made  by  tb«  said  Sllse  M.  Jones  tor  me, 


she  baring  nnselflsbly  devoted  tb»  best  years 
of  bar  life  ministering  to  my  comfort  and 
halq^ness^  and  it  la  therefore  my  eam^  de> 
sire  that  she  possess  and  enjoy  Woodstodc 
plantation  *  *  *  as  fully  and  complete- 
ly as  I  have  in  my  lifettme."  Now,  she  de- 
vised to  her  daughter  Mrs.  Besde  Cosart 
800  shares  of  railroad  stock,  and  to  her 
grandsons  Alfred  and  Samuel  Marshall  each 
97  shares  of  railroad  atotk,  and  to  her 
daughter  Mrs.  Ellse  M.  Jones  200  shares  of 
railroad  stock',  and  to  her  grandsons  Alfred 
and  Samuel  Marshall  and  Mrs.  Ellse  M. 
Jones  she  devised  tbe  land  which  was  given 
to  her  for  life  by  her  husband.  Thus  it 
wlU  be  seen  that  sbe  was  careful  to  state 
that  her  gratitude  to  Mrs.  Jones  was  com- 
pensated for  ont  of  the  testatrix's  individual 
property,  and  that  she  was  not  using  the 
proper^  which  was  devised  to  her  by  her 
husband  in  rewarding  her  daughter  for  her 
onselflsh  devotion  of  many  years.  We  think 
the  power  conferred  by  Mrs.  Martin  on  her 
execntMB  to  sell  any  part  of  her  estate  to 
carry  ont  hw  will  Is  referable  to  the  devise 
of  her  individual  property.  Mrs.  Martin  de- 
vised the  property  ov»  whieb  she  was  given 
a  power  of  appointment  to  tbe  iwrsons  to 
whom  she  was  empowered  to  do  so,  under 
her  husband's  will.  Her  Interest  In  this 
property  would  cease  upon  her  death,  and 
she  could  not  devise  it  as  her  own  property. 
Unless  we  consider  her  devise  of  the  specific 
property,  in  which  she  had  no  interest  after 
her  death,  but  with  respect  to  which  sbe  did 
have  a  power  of  appointment  to  such  of  the 
children  and  grandchildren  of  herself  and 
husband  as  she  might  select,  as  done  In  pur- 
suance of  the  execution  of  tbe  power,  then 
her  vrlU  as  to  these  Items  of  property  would 
be  absolutely  senseless  and  nugatory.  There- 
fore we  conclude  that  Mrs.  Martin's  will, 
with  respect  to  the  property  devised  to  her 
for  life,  with  power  of  appointment  under 
her  husband's  will,  was  in  pursuance  of  tlkat 
power. 

[2]  2.  We  come  now  to  the  questlou  wheth- 
er Mrs,  Martin's  will  was  a  good  execution  of 
the  power.  As  a  preliminary  to  Its  solution, 
it  is  well  to  consider  tbe  testamentary  plan 
of  Mr.  Martin.  His  will  discloses  that  he 
was  a  man  of  ample  fortune,  and  his  elab- 
orate scheme  of  trusts,  life  estates,  and  re- 
mainders evinces  an  unmistakable  purpose 
to  keep  his  property  among  his  descendants 
almost.  If  not  quite,  to  the  limit  of  time 
permissible  under  the  rule  against  perpetui- 
ties. He  made  to  his  children  and  represen- 
tatives of  children  specific  devises,  with 
trusts,  life  estates,  and  remainders.  He  in- 
tended equality  among  his  children  at  the  time 
of  the  making  of  his  will,  and  expressly  said 
BO  in  the  third  item.  He  anticipated  that  his 
wife  would  survive  him,  and  that  circum- 
stances might  change  after  his  death,  and  he 
gave  to  her  the  right  to  exercise  an  absolute 
and  unrestrained  discretion  as  to  which  of 
their  children  and  sragJ^|»J^«^^W^  IC 
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share  In  tbe  propeity  davlsed  to  the  wife 
for  life.  In  maklag  the  selectloii  the  wife 
was  not  given  the  power  to  change  the 
trasts,  terms,  conditions,  and  Umltatlona 
which  he  impressed  on  the  property.  If  the 
wife  executed  the  power  conferred  upon  her, 
the  persons  selected  by  her  took  the  property 
appointed  to  each  upon  the  same  terms,  con- 
ditions, and  limitations  which  he  created  In 
hlB  win.  If  she  failed  to  execute  the  power, 
then,  upon  the  failing  in  of  her  life  estate, 
tbe  property  was  to  be  divided  among  his 
children  and  tbe  issue  of  deceased  children 
upon  the  terms,  conditions,  and  UmltatlonB 
of  hla  will.  It  would  therefore  seem  to  have 
been  the  testator's  Intention  to  confer  upon 
his  wife  a  power  of  selecting  from  among  his 
children,  and  the  Issue  of  deceased  children, 
snch  of  them  as  she  deemed  proper  to  share 
in  the  remainder  estate  of  the  property  de- 
vised to  her  for  life,  and  to  name  them  and 
the  proportions  or  amount  each  was  to  take 
In  such  property  by  her  last  will ;  the  tenure 
of  their  title  to  be  as  fixed  in  tbe  testator's 
will.  Her  power  extended  only  to  the  nomi- 
nation of  certain  persons  from  a  class,  and 
the  division  of  the  property  among  her  ap- 
pointees, who  took  it  subject  to  tbe  terms, 
conditions,  and  limitations  Imposed  upon  each 
appointee  In  the  testator's  wUL  The  quantity 
of  interest  to  be  taken  by  the  appointee  Is 
exiuresaly  limited  by  the  will  of  Mr.  Martin, 
and  Mrs.  Martin  was  only  authorized  to 
divide  the  property,  and  appoint  the  several 
portions  of  It  to  the  appointees.  lu  such 
cases  It  has  been  considered  that,  even  at  law, 
where  the  quantity  of  Interest  to  be  taken  by 
the  appointee  is  expressly  limited  by  the 
instrument  creating  the  power,  and  the  donee 
is  only  authorized  to  appoint  the  lands  over 
wtilcb  tbe  estate  is  to  ride,  an  appointment 
by  tbe  donee  of  an  Interest  exceeding  that 
intended  to  be  given  to  the  appointee  Is  tanta- 
mount to  a  regular  exercise  of  the  power  of 
appointment  2  Sugden  on  Powers,  %  79. 

We  are  cited  by  the  plaintiffs  in  error  to 
the  Canadian  case  of  Scane  v.  Hartwlok,  11 
Upper  Canada  Q.  B.  550,  as  maintaining  a 
different  rule.  In  that  case  the  testator  de- 
vised to  his  wife  all  of  his  property  "as  long 
as  she,  my  said  wife,  shall,  exist;  at  her  de- 
cease tbe  said  property  to  be  at  her  sole  dis- 
posal, unto  any  one  or  other  of  my  descend- 
ants,  so  as  the  said  property  and  land  shall 
be  entailed  In  the  family,  from  one  genera- 
tion to  another."  The  wife  devised  to  a 
grandson  in  fee,  and  It  was  held  that  her  de- 
vise was  an  excessive  execution  of  the  power, 
and  was  void.  This  case  difEers  from  the 
one  in  hand  in  this  Important  fact:  There 
the  power  was  to  tbe  donee  to  create  an 
estate  tall,  which  she  might  have  done  either 
as  an  estate  tall  general  or  special,  male  or 
fonale.  Tbe  donor  did  not  create  any  estate 
to  pan  to  tbe  aE^intea   But  In  the  case 


at  bar  the  donor  created  the  estate  and  im- 
poeed  tbe  terma,  oonditlona,  and  Umitatloas 
thereon,  and  the  donee  was  only  given  tbe 
power  to  apportion  the  estate  In  remainder, 
and  appoint  such  of  his  children  or  Issue  of 
deceased  ctiildren  to  the  allotment  of  her 
selection.  At  common  law  the  rule  was  very 
rigid  as  to  tbe  execution  of  powers,  and  the 
common-law  courts  rejected  all  attempted 
executions  as  void  where  the  donee,  being 
given  the  power  to  appoint  a  particular 
estate,  appointed  one  greater  than  that  au- 
thorized by  the  power.  The  strictness  of  the 
common-law  rule  was  modified  by  the  Englisli 
equity  courts  about  the  middle  of  the  eight- 
eenth centnry.  In  tbe  leading  case  of  Alex- 
ander T.  Alexander,  2  Yffl.  Sr.  640,  the  rule 
was  announced  that  where  a  person,  purport- 
ing to  execute  a  power,  has  done  something 
outside  the  power,  ftum.  If  tbe  things  are 
distinguishable,  the  executton  within  tbe 
power  is  good,  and  tbe  ezceaa  void;  bat  If 
the  boundaries  t>etween  the  excess  and  execa- 
tlon  are  not  distinguishable^  tbe  execution 
will  be  void  In  tota  In  that  case  tbe  power  - 
was  to  appoint  among  dilldren,  and  was  ex- 
erdsed  by  appointment  to  (^dren,  and 
granddiUdroi,  and  it  was  held  that  tb»  ap- 
pointment was  good  as  to  the  former  and  bad 
as  to  tbe  latter.  likewise  It  was  taeld  that 
a  power  to  charge  a  partiealar  sum  will  be 
executed  by  a  diarge  of  a  larger  sum,  and 
tbe  excras  only  will  be  void.  Parker  v.  Fair- 
er, OUb.  Eq.  168.  The  equitable  rule  In  this 
regard  obtains  in  this  state,  and  flnda  sup- 
port In  Civil  Code,  |  4583,  irtilch  declares: 
"Accident  or  mistake  In  the  execution  of  a 
power,  or  causing  tbe  defOcttve  execution  of 
tbe  power,  will  be  remedied  in  equity."  As 
we  have  seen,  the  pow«  granted  to  Mrs. 
Martin  was  not  to  create  a  particular  estate 
to  the  donee's  appointees,  but  to  apportion 
property  and  to  nominate  tbe  persons  ftom  a 
desiguated  class  to  take  such  estates  therein 
as  tbe  dohor  had  himself  abated.  In  ber 
will  Mrs.  Martin  used  language  similar  to 
that  employed  by  ber  husband.  With  ref^ 
ence  to  the  property  in  which  she  bad  only  a 
life  estate,  with  power  of  appointment,  she 
said:  "I  give,  bequeath,  and  devise"  to  per- 
sons from  the  class  from  which  her  husband 
gave  ber  the  power  of  appointment  Of 
course,  she  could  not  technically  devise  proi>- 
erty  which  was  not  hers,  and  we  will  not 
give  the  language  such  a  technical  meaning 
as  to  thwart  her  plain  purpose  of  appoint- 
ment And  any  strained  technical  implication 
of  an  attempt  to  create  a  fee-simple  estate 
will  be  considered  a  harmless  effort  In  excess 
of  her  power.  We  therefore  conclude  that 
Mrs.  Martin  executed  the  power  given  to  her 
in  her  husband's  will. 

Judgment  aflBrmed.  All  tbe  SvaOam  oob- 
car. 
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PBNDBBQBASS  t.  DUKE. 
DUKE  T.  PBKDaBOBABS. 
(Bnpnne  Ooort  of  OMigU.  Aag.  14,  IMS.) 

tSyUahua  by  the  Court.) 
Nbw  Tbul  (SI  114,  132,  155*)— JuaiSDicnoR 
ov  ApraJOATion— Bhikf  or  Btidenoe. 
TTnder  the  tRCta  <tf  this  case,  the  ooort  erred 
In  not  dismisdng  the  motion  for  a  new  trial. 

[Ed.  Note.~For  other  cases,  see  New  Trial, 
Cent  VU^M  284^286,  273-27S,  816 ;  Dec.  Dig. 
U  114,  IBS,  US.*] 

Error  tnm  Superior  Ooart,  Jackson  Oonn- 
tj;  J.  B.  Jones,  Judge. 

Action  by  Mrs.  M.  J.  Didce  itgainst  F.  L. 
Pendergrasa.  Judgment  tot  plaintiff,  and 
defendant  brings  error,  and  plaintiff  flies 
cross-bill.  Reversed  on  cross-bill,  and  main 
bill  dlsmlflsed. 

The  case  of  Dnke  V.  PendergraBS  was  tried 
at  tbe  February  term,  1912,  of  the  superior 
court  of  Jackson  county,  whlcb  term  con- 
tinned  longer  than  one  week,  .^udge  J.  B. 
Jones,  of  the  Northeastern  circuit,  presided 
the  first  week  of  the  term.  In  the  absence  of 
Judge  Brand,  the  judge  of  the  Western  cir- 
cuit, of  which  Jackson  county  constltues  a 
part  The  case  was  tried  and  submitted  to 
the  Jnry  during  the  first  week.  At  the  close 
of  that  week,  the  jury  still  having  the  case 
under  consideration  and  not  having  returned 
a  verdict,  it  was  agreed  by  counsel  for  both 
luirties  that  the  Jury  should  return  a  sealed 
verdict  on  Monday  of  the  second  week  of  the 
court.  Judge  Walker,  of  the  Toombs  cir- 
cuit presided  during  the  second  week.  The 
Jury  rendered  a  verdict  for  the  plaintiff  on 
Monday  of  the  second  week,  which  was 
ruary  10th,  and  a  decree  was  entered  there- 
on, signed  by  Judge  Walker.  On  February 
12th,  while  Judge  Walker  was  presiding,  the 
defendant  presented  to  Judge  Jones,  who 
was  then  presiding  in  the  superior  court  of 
Stephens  county,  in  his  own  circuit,  a  mo- 
tion for  a  new  trial  on  the  general  grounds 
that  the  verdict  was  contrary  to  the  evi- 
dence, etc.  On  the  last-mentioned  date  Judge 
Jones  granted  a  rule  nisi  calling  upon  the 
plaintiff  to  show  cause  before  him  on  April 
29th  following,  at  Gainesville,  why  a  new 
trial  should  not  be  granted.  This  order  pro- 
vided :  "If  for  any  reason  this  motion  is  not 
heard  and  determined  before  the  beginning 
of  the  next  term  of  this  court  then  the  same 
shall  stand  on  the  docket  until  heard  and  de- 
termined at  said  term  or  thereafter.  It  Is 
further  ordered  that  the  movant  have  until 
the  hearing,  whenever  it  may  be,  to  prepare 
and  present  for  approval  a  brief  of  evidotce 
in  said  case,  and  the  presiding  judge  may 
enter  his  aiqnroval  thereon  at  any  time,  ei- 
ther in  term  or  vacation;  and  if  the  hear- 
ing of  the  motion  shall  be  In  vacation,  and 
the  brief  of  evidence  has  not  been  filed  in 
the  clerk's  office  before  the  date  of  the  hear- 
ing, said  brief  may  be  filed  in  the  clerk's  of- 


fice at  any  time  wltbin  ten  days  aftu*  the 
motion  is  heard  and  determined."  The  order 
directed  that  the  plaintiff  be  served  with  copy 
of  tbe  motion  and  order.  Th^  motion,  togetbw 
with  the  order  granting  the  rule  nisi,  was 
filed  in  the  office  of  the  ^erk  of  the  superior 
court  of  Jackson  county  on  February  14, 
1912,  and  on  the  same  day  counsel  for  tbe 
plaintiff  acknowledged  due  and  legal  service 
of  tbe  motion  and  order,  and  waived  time,' 
copy,  and  all  other  and  farmer  service.  No 
brief  of  evidence  accompanied  the  motion 
when  it  was  presented  to  Judge  Jones,  or 
when  it  was  filed  with  the  clerk.  When  tbe 
hearing  of  the  motion  for  a  new  trial  came 
on  before  Judge  Jones  at  Gainesville,  April 
29,  1912.  and  before  the  motion  was  heard, 
counsel  for  the  respondent  moved  to  dismiss 
It  on  tbe  following  grounds:  "(1)  Because 
the  order  requiring  respondent  to  show  cause 
why  a  new  trial  should  not  be  granted  did 
not  issue  from  the  superior  court  of  Jack- 
son county.  (2)  Because  said  order  was  not 
dgned  by  the  Judge  presiding  over  said  court 
at  the  time  the  record  In  said  case  was  closed. 
(3)  Because  tbe  order  requiring  respondent  to 
show  cause  why  a  new  trial  should  not  be 
granted  vraa  not  signed  by  the  Judge  presid- 
ing over  Jackson  superior  court  at  the  time 
the  application  for  a  new  trial  was  made." 
Judge  Jones,  after  hearing  argument  took 
the  matter  under  eonsideration,  and  on  May 
28,  1912,  be  overruled  the  motion  to  dismiss 
tbe  motion  for  a  new  trial,  and  refused  to 
grant  a  new  trial.  The  brief  of  evidence  was 
filed  SO,  1912.  Pendergrass  excepted  to 
tbe  overruling  of  bis  motion  for  a  new  trial, 
and  Mrs.  Duke  filed  a  cross-blU  excepting  to 
the  overruling  of  ber  motion  to  dismiss. 

Ray  &  Ray  and  P.  Cooley,  all  of  Jeffer- 
son, for  plaintiff  In  error.  John  J.  Strick- 
land and  F.  C  Shackelford,  both  of  Athens, 
and  J.  A.  B.  Hahaffey,  of  J^erson,  for  de 

fendant  in  error. 

FISH,  0.  J.  (after  stating  the  facts  as 
above).  The  question  that  Is  controlling,  as 
to  both  the  main  and  cross  bills,  is  whether 
Judge  Jones,  at  tbe  time  he  rendered  tbe 
Judgments  respectively  complained  of  in  the 
main  and  cross  bills  of  exceptions,  had  Juris- 
diction to  render  the  Judgments.  It  is  true 
that  a  motion  for  a  new  trial  had  been  filed 
during  the  term  at  which  the  trial  was  had, 
but  no  brief  of  evidence — which  is  an  es- 
sential part  of  a  valid  motion — accompanied 
It;  nor,  as  will  hereinafter  appear,  had  any 
valid  order  been  granted  extending  the  time 
for  preparing  and  filing  such  brief.  While  a 
judge  of  a  superior  court  has  power  to  hear 
and  determine  a  motion  for  new  trial  in  vaca- 
tion as  well  as  in  term  time,  without  an  order 
passed  in  term  time  (Civil  Code,  |  48(K!), 
when  upon  tbe  application  of  ^ther  party 
the  Judge  has  fixed  a  time  for  the  hearing, 
and  10  days*  notice  thereof  has  been  given 
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tJie  opposite  party  (Civil  Code,  8  4852),  sneh 
power  can  be  exercised  only  where  there  Is 
a  TaHd  motion  for  new  trial  pending.  When 
the  motion  for  a  new  trial  In  fbe  present 
case  was  filed,  Judge  Walker  was  presiding. 
Judge  Jones,  at  the  end  of  the  previous  week 
of  the  term,  had  severed  his  connection  with 
the  court  in  which  the  trial  was  had;  and 
therefore  he  had  no  more  power  to  grant  an 
order  relating  t(i  the  motion  for  new  trial, 
or  authority  to  hear  and.  determine  It,  than 
any  other  judge  of  the  superior  courts  of  the 
state  who  had  not  presided  In  the  court  dur- 
ing the  term  at  which  the  trial  of  the  case 
was  bad.  Of  course.  Judge  Walker,  who  was 
presiding  when  the  motion  was  filed,  could 
have  granted  a  rule  on  the  motion  for  new 
trial  returnable  before  Judge  Jones,  to  be 
heard  and  determined  by  htm;  but  as  tlils 
was  not  done,  we  are  of  the  opinion  that 
Judge  Jones  was  without  Jurisdiction  to  en- 
tertain the  motion  for  a  new  trial  and  to  pass 
upon  Its  merits,  and  therefore  that  he  should 
have  dismissed  It  on  motion. 

The  judgment  on  the  cross-bill  of  excep- 
tions is  therefore  reversed ;  and  as  this  rul- 
ing disposes  of  the  whole  case,  the  main  bill 
of  exceptions  is  dismissed.  All  the  Jnstlces 
concur. 

(140  Oa.  469) 

THOMAS  V.  GEORGIA  GRANITE  CO.  et  aL 
(Supreme  Court  of  Georgia.    Aug.  12,  191S.) 

CStfRabiw  by  ihe  Court.) 

1.  MAarrEH  ard  Sebvaivt  (fi  107*)— Injubt  to 
Servant— Da NOEBons  Work. 

The  general  rule  of  law  declariog  the  duty 
of  a  master  in  regard-to  furaisbing  a  lervant 
a  safe  place  to  work  is  usually  applied  to  a 
permanent  place,  or  one  which  la  quasi  per- 
manent. It  does  not  apply  to  such  places  as 
are  constantly  shifting  and  being  transformed 
as  a  direct  result  of  the  servant's  labor,  and 
where  the  work  ia  its  progress  necessarily 
changes  the  character  for  safety  of  the  place 
in  which  it  is  performed  as  it  progresses. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  8}  199-202,  212,  254,  255; 
Dec.  Dig.  S  107.*] 

2.  Masteb  and  Sebvant  (S§  206,  229*)— In- 
jubt TO  Sebvant— Assumption  of  Risk. 

A  servant  assames  the  ordinary  risks  of  his 
employment,  and  Is  bound  to  exercise  his  own 
skill  and  diligence  to  protect  himself. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  If  6S0,  674,  683;  .Dee  Dig. 
H  206,  229*} 

3.  DeHUBBEB  to  PBTtTION. 

There  was  no  error  in  dismissing  the  peti- 
doa  on  general  demurrer. 

Error  from  Superior  Court,  Fulton  County ; 
Geo.  L.  Bell.  Judge. 

Action  by  Jennie  Thomas  against  the  Geor- 
gia Granite  Company  and  others.  Judgment 
for  defendants,  and  plalntUf  brings  error. 
Affirmed. 

Jennie  Thomas  Instituted  an  action  against 
the  Georgia  Granite  Company  and  E.  B.  Res- 
pass,  to  recover  damages  for  the  homicide  ol 


Scott  Thomas,  the  plaintiff's  husband.  Rel- 
atively to  the  manner  in  which  Thomas  was 
injured,  the  petition  alleged  the  following 
in  substance:  In  January,  1912.  the  defend- 
ants, under  a  contract  with  the  dty  of  At- 
lanta,  were  engaged  In  constracting  a  sewer 
along  Baxnett  street  Thomas  was  working 
for  them  as  a  laborer.  Pronratoiy  to  lay- 
ing tba  sewer,  the  deiCmdantB  were  <q>enlng 
a  ditch,  and  had  opaied  it  a  part  o'  tbe 
way  along  Bamett  street,  and  at  the  point 
where  Thomas  was  killed  it  was  about  10 
or  12  feet  de^  and  2  or  8  feet  wide.  Un- 
der InstmetitMis  from  defendants,  who  bad 
a  foreman  present,  Thomas  was  working  In 
the  bottom  of  the  ditch,  engaged  In  throwing 
out  dirt  While  so  engaged,  a  large  amount 
of  dirt  caved  In,  mashing  and  Injuring  blm 
to  such  an  extent  that  he  died.  Other  alle- 
gations were  that  the  dirt  caved  In  because 
the  sides  of  Uie  ditch  were  not  braced  or 
propped,  and  had  noising  to  stm»port  the  dirt 
and  prevent  It  from  caving  for  a  distance  of 
20  feet  or  more  along  the  street  Ordinary 
care  upon  the  part  of  the  defendants  would 
have  required  braces  or  props  to  support  the 
sides  of  the  ditdi  every  5  or  6  feet;  but  the 
defendants  negligently  foiled  to  have  any 
props  or  braces  for  20  or  80  feet  from  whe^e 
Thomas  was  working.  The  defendants  knew, 
or  ought  to  have  known,  that  the  place  was 
onssfe:  and  Thomas  was  free  from  fault, 
and  by  the  exercise  of  ordinary  care  could 
not  have  prevented  the  Injury.  On  general 
demurrer  the  petition  was  -  dismissed,  and 
the  plalntUf  excepted.  * 

.Moore  &  Branch,  of  Atlanta,  for  plaintiff 
In  error.  Jas.  L.  Key  and  Tindall  &  Silvei> 
man,  all  of  Atlanta,  for  defaidants  in  error. 

ATKINSON,  J.  [1]  1.  On  demurrer  this  pe- 
tition Is  to  be  construed  most  strongly  against 
the  plaintiff.  The  allegations  that  the  de- 
fendant knew,  or  ought  to  have  known,  that 
the  place  was  unsafe,  amount  to  no  more 
than  a  (^arge  of  implied  notice  that  the 
place  was  unsafe.  Babcock  Lumber  Co.  v. 
Johnson.  120  Ga.  1030  (6),  48  S.  E.  438;  Fra- 
ser  V.  Smith  &  Kelly  Co..  136  Ga.  18,  70  S. 
E.  702.  The  general  charge  that  the  plain- 
tiff's husband  was  free  from  fault,  and  by 
the  exercise  of  ordinary  care  could  not  have 
prevented  the  Injury  to  himself,  when  con- 
sidered In  connection  vrith  the  other  allega- 
tions of  the  iwtltlon  in  regard  to  the  work 
which  he  was  doing,  end  his  opportunity  to 
see  and  know  the  dangers  of  the  place,  are 
mere  conclusions  of  the  pleader,  and  add 
nothing  to  the  special  facts  alleged,  upon 
which  the  court  Is  to  pass  In  determining 
whether  the  husband  was  free  from  fault, 
and  whether  by  the  exerdse  of  ordinary  care 
he  could  have  prevented  the  injury  to  him- 
self. There  being  no  allegations  to  the  con- 
trary, it  must  be  assumed  that  he  was  of 
ordinary  Intelligence  and  dUlled  in  the  bosl- 
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ness  In  wblch  he  wms  engaged,  and  that  be 
WBB  laboring  under  no  physical  detect  or  dis- 
ability whldi  ratdered  him  Incapable  of  ap- 
predatbig  the  Bitaatl<m  and  knowiiu!  the  dan- 
ger Incident  to  his  emplc^ment.   The  sldM 
of  the  ditdi  caTed  In  at  the  Very  place  where 
he  was  working.  .  He  was  engaged  In  throw- 
ing ODt  dirt  from  the  bottom  of  the  ditch. 
It  la  InfexaUe  that  the  work  which  he  was 
dcdng  tended  directly  to  nndermlne  the  walls  | 
and  to  render  the  place  unsaCa.  Snch  woold ' 
be  the  natoral  result,  and  there  was  no  al- 
l^tlon  that  it  did  not  do  so,  and  that  his ' 
work  did  not  cause  the  walls  of  the  ditch 
to  cave.  The  facts  bring  the  case  within  the 
principle  of  Holland  v.  Durham  Coal  &  Ooke 
Co.,  181  6a.  715.  63  S.  B.  290,  Where  it  was  \ 
held:    "The  general  rule  of  law  declaring  I 
the  dn^  of  a  master  In  regard  to  fDmlahlng ' 
a  servant  a  safe  place  to  work  Is  usually : 
applied  to  a  permanent  place,  or  one  which 
is  quasi  permanent.    It  does  not  apply  to 
each  places  as  are  constantly  shifting  and 
being  transformed  as  a  direct  result  of  the  _ 
serranfs  labor,  and  where  the  work  In  its 
progress  necessarily  changes  the  character ' 
for  safety  of  the  place  in  which  it  is  per- 
formed, as  It  progresses."    Thla  principle 
was  oTerlooked  tn  the  decision  of  the  case 
of  Southern  Bauxite  Mining  Co.  t.  Fuller, 
116  Ga.  695.  43  S.      64,  which  was  not  ren- 
dered by  an  entire  .bench  of  dx  Justices. 
The  Holland  Case  was  decided  by  six  Jus- ; 
tlces,  and  is  controlling.    See.  also,  Donate : 
Cltrone  v.  O'Bourke  Engineering  Con.  Co., 
188  N.  T.  339,  80  N.  B.  1092,  19  L.  E.  A.  (N. 
S.)  340,  and  note  3e  on  page  358.  | 

Tbe  basis  of  the  suit  was  that  the  defend-  i 
ants  had  tailed  to  provide  tbe  servant  with 
a  safe  place  at  which  to  work.  It  appearing 
from  the  allegations  that,  on  account  of  the 
character  of  the  work  in  which  the  servant 
was  employed,  the  master  was  not  under  any  i 
duty  to  furnish  him  a  safe  place,  the  court 
properly  sustained  the  demurrer.  ' 

[2]  2.  Tbe  case  involves  the  further  prin-  ^ 
ciple  of  assumption  by  the  servant  of  the : 
ordinary  risks  of  the  employment,  against  the  | 
dangers  of  which  he  Is  bound  to  exercise  \ 
his  own  skill  and  diligence  to  prevent  in-  '- 
jury  to  himself.   Tbe  plaintiff's  husband  was : 
employed  to  make  a  ditch.   This  involved  | 
the  creation  of  the  danger  from  which  he , 
suffered  injury.   He  was  bound  to  know  thatj 
under  natural  laws  there  would  be  more  or  j 
less  danger  of  the  sides  caving  in  as  the  ^ 
work  of  deepening  the  ditch  progressed.  It 
was  not  alleged  that  tbere  was  anything 
unusual  about  the  soil,  which  the  master 
knew,  which  the  servant  did  not  Imow,  and 
by  the  exercise  of  ordinary  care  could  not 
ascertain,  and  which  caused  the  sides  of  the 
ditch  to  cave  in;  but  the  complaint  is  that 
the  sides  caved  in  because  they  were  not 
braced  at  the  proper  interval,  and  the  only 
ground  of  negligence  charged  against  the ; 
master  consisted  in  allegations  of  failure 
to  cause  the  braces  to  be  erected  at  closer ' 


intemUa.  From  Umw  allegations  It- appears 
that  the  Injury  was  received  from  a  danger 
that  wotdd  ordlnarllr  and  naturally  ^lat 
In  dfdng  the  work  which  Hie  serrant  was 
employed  to  perform.  But  this  is  not  alL 
The  snrant  conid  not  have  engaged  In  the 
work  without  knowing  and  seeing  the  braoBS 
and  the  Intervals  at  whlcdi  they  were  placed, 
or,  in  other  worda,  without  seeing  the  identi- 
cal condltlifn  which,  as  grounds  of  negli- 
gence, It  la  alleged  that  the  master  allowed 
to  exist 

The  case  of  Lndd  t.  Wllklns,  118  Ga.  BS», 
45  S.  E.  429,  did  not  rette  to  an  Injury  re- 
ceived In  excavating  a  ditch;  but  the  prin- 
ciple of  the  case  Is  applicable.  In  that  case 
the  defendant  was  raigaged  as  a  contractor 
In  oonstmctlng  in  the  city  of  Atlanta  what 
Is  known  as  the  "Whitehall  Street  viaduct" 
The  servant  was  engaged  at  work  upon  the 
viaduct,  and  at  the  time  of  receiving  the  in- 
Jnry  whi(A  resulted  in  his  death  was  engag- 
ed In  putting  in  place  a  piece  of  iron,  and 
standing  on  or  near  Iron  braeketa  whteh  re- 
ceived these  Iron  pieces.  Planks  had  been 
placed,  extending  from  one  bracket  to  the 
other,  for  employes  to  stand  upon  while  en- 
gaged at  work.  These  planks  were  apt  to 
slip  off  the  brackets.  There  was  evidence 
that  this  slipping  could  have  been  prevoited 
by  nailing  pieces  under  each  end  of  the  plank, 
or  by  putting  a  bolt  through  oich  end  of  a 
ten-penny  nail,  or  by  tying  the  plank  to  the 
bracket  None  of  these  methods  were  adopt- 
ed. The  plank  was  laid  loosely  upon  the 
brackets.  There  was  no  evidence  that  tbere 
were  any  defects  in  any  of  the  planks.  The 
plank  upon  which  the  servant  was  standing 
had  slipped  to  a  point  where  walking  upon 
it  would  cause  one  aid  to  leave  the  bracket ; 
and  this  precipitated  him  to  the  street  below, 
and  he  died  as  a  consequence  of  this  fall. 
It  was  alleged  that  the  defendant  negligently 
failed  to  have  the  plank  so  braced  or  secured 
as  to  prevent  the  same  from  slipping,  and 
that  it  was  the  defendant's  duty  to  furnish 
the  deceased  with  a  safe  place  to  work,  and 
to  do  this  It  was  incumbent  upon  him  to  have 
the  plank  securely  fastened.  The  court 
granted  a  nonsuit.  In  affirming  the  Judg- 
ment this  court  held:  "This  being  an  action 
against  a  master  to  recover  damages  for  the 
homicide  of  a  servant,  and  It  appearing  from 
the  evidence  that,  even  If  the  servant  did  not 
know  of  the  fact  which  Is  charged  as  negli- 
gence against  the  master,  he  had  equal 
means  with  the  master  of  knowing  it  and  by 
the  exercise  of  ordinary  care  could  have  dis- 
covered the  same,  there  was  no  error  in 
granting  a  nonsuit" 

A  somewhat  similar  case  is  that  of  Sou. 
Ry.  Co.  V.  Taylor,  137  Ga.  704,  73  S.  B.  1055. 
where  the  rule  In  regard  to  tbe  assumption 
hj  the  servant  of  the  ordinary  risks  of  his 
employment  was  applied.  Some  of  the  cases 
In  other  states  which  apply  the  doctrine  of 
assumption  of  risks,  where  the  persons  injur- 
ed  were  engaged  hi  the  3™?^  ^SySS^!J^le 


132 


79  S0UTHBA8TBRN  BBPORTBB 


(Gm. 


trenches  and  ttie  like,  are:  Brown  t.  Electric 
fly.  Co..  101  Tenn.  262.  47  S.  W.  416.  70  Am. 
St  Rep.  666;  Olson  t.  McMullen.  34  Minn. 
H  24  N.  W.  318 ;  Swanson  t.  Great  North- 
ern R.  Co.,  68  Minn.  184,  70  N.  W.  078; 
Pederson  t.  at;  of  Busbford,  41  Minn.  280, 
42  N.  W.  1063;  Began  t.  Palo,  62  N.  J.  Law, 
30.  41  Atl  364;  Oarlaon  t.  Slouz  Falls  Water 
Co.,  8  S.  D.  47,  65  N.  W.  410;  Zelgenmeyer 
V.  Goetz  Lime  &  Cement  Co.,  113  Mo.  Ai^. 
830,  88  S.  W.  130;  Batty  v.  Niagara  Falls 
Hyd.  Power  Co.,  70  App.  Dlv.  466,  70  N.  T. 
Supp.  734 ;  Hughes  T.  Maiden  &  Melrose  Gas 
Light  Co.,  168  Mass.  805.  47  8.  E.  125.  See 
Bailey  on  Personal  Injuries  @d  &3dO  1230. 

[S]  8.  There  was  no  error  In  dismissing 
the  petition  on  general  demurrer. 

Judgmoit  affirmed.  All  the  Justices  oon* 
cor. 


a40  Oa.  498) 

BBTNOLDS  BANKING  CO.  t.  SOUTHERN 

PACIFIC  GUANO  CO.  et  aL 
(Supreme  Court  of  Geor^    Aug.  13,  1013.) 

(BytlahuM  hy  ^  OourtJ 

1.  BXEOUTZOH  (H  204.  a07.  210*)-Cui]i  ST 
THien  Person  —  FosTHcoHiNa  Bond  — 
Bbbacb— Beadtbbtisehent. 

A  claimant  who  obtaioa  poBBeasioQ  of  the 
property  levied  apon  by  meana  of  a  forthcom- 
ing bond,  and  who  appropriates  the  property 
to  bis  owo  use  by  fi  sale  of  it,  cannot  file  a 
second  claim  after  the  dismissal  of  the  first. 
Nor  U  it  necessary  in  such  case  to  readrertise 
the  property  for  sole,  as  a  condition  precedent 
to  an  action  on  the  forthcoming  bond.  An 
actiOD  on  the  bond  will  not  be  enjoined  because 
the  claimant,  after  disposing  of  the  property, 
cannot  assert  his  title  in  a  second  claim,  and 
because  the  property  was  not  readvertised  for 
sale.  Having  elected  his  remedy  by  claioi,  he 
is  bound  by  the  cousequences  of  his  election. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  SS  585-587.  588-flOl,  60«WS98;  Dec 
Dig.  18  m,  207.  210.*] 

2.  Injunction  (|  26*)— <}boundb— Action  at 

Law. 

Equity  will  not  enjoin  the  prosecution  of 
an  action  at  law  because  of  certain  matters 
which,  if  defensive  to  the  right  asserted  in  the 
action  at  law,  are  as  much  available  as  a  de- 
fense In  that  action  as  in  the  equitable  action. 

[Ed.  Note.— For  other  cases,  see  InjuucUon, 
Cent  Dig.  U  21-49,  64r«;  Dec.  Dig.  }  26.*] 

Error  from  Superior  Court,  Taylor  Goun- 
tr;  S.  P.  Gilbert,  Judge. 

Action  by  the  Reynolds  Banking  Company 
against  the  southern  Pdciftc  Guano  Compa- 
ny and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.  Affirmed. 

Jere  M.  Moore,  of  Montezuma,  C.  B.  Mar- 
shall, of  Beynolda,  and  Allen  &  Pottle,  of 
MllledgevIUe,  for  plaintiff  in  error.  W.  F. 
Wearer,  of  Beyoolds,  and  Perry,  Foy  ft  Monk, 
of  Sylvester*  for  defendants  In  error, 

EVANS,  P.  J.  A  fl.  fa.  In  favor  of  the 
Southern  PaelOc  Guano  Company  against  E. 
C.  English  was  levied  upon  certain  cotton, 
to  which  the  Reynolds  Banking  Company  In- 


tOTpoaed  a  claim.  The  prtq^ertj  lerled  opon 
was  delivered  to  llie  dalmant  by  the  Sher- 
iff, upon  the  execution  of  a  forOicomlng  bond. 
The  proceedings  were  returned  to  the  supe- 
rior court  for  trial,  and  Oie  claim  waa  dis- 
missed because  of  a  defect  in  the  affldavlt 
Thereafter  the  sheriff,  suing  for  the  oae  of 
the  plaintiff  in  fl.  £a..  Instituted  mlt  vpm  the 
forthcoming  bond,  alleglnft  amongst  other 
thlo^,  that  after  tiie  Judgment  dismissing 
the  claim,  and  ordering  the  fl.  £a.  to  proceed, 
he  demanded  the  claimant  the  pooacarion 
of  the  properly  m>  levied  upon,  which  de- 
mand was  n^taaed.  and  tlut  prior  to  tlie  In- 
^itution  of  the  ndt  the  dalmant  had  appro- 
priated the  cotton  levied  upon,  and  tfaoa  pat 
it  out  of  the  dalment'a  poww  to  deliver  It 
to  the  sherlie.  Tb»  dalmant  filed  an  answer 
and  a  plea  In  abatement  at  the  appearance 
term,  and  at  the  same  time  prepared  anoth- 
er dalm,  together  with  a  forthcoming  bond, 
and  tendered  the  same  to  the  BfaerUF,  vbo 
refused  to  receive  tiiem.  Snbseqnent^  the 
Reynolds  Banking  Company  filed  a  petition 
to  mjoln  the  prosecution  of  the  ault,  on  the 
grouDda  that  there  was  no  such  person,  firm, 
or  coHMration  as  tlie  Southern  PacMc  Guano 
Company,  the  alleged  plalntUf  In  the  judg- 
ment upon  which  the  encuUon  Issued ;  that 
the  Southern  Padflc  Guano  Company  was  a 
trade-name  used  during  the  year  1870  and 
prior  thereto  by  J.  T.  Moody  and  G.  8.  Brew- 
ster, of  the  county  of  Fulton;  that  Moody 
and  Brewster  and  all  of  their  assets  were 
placed  in  the  hands  of  a  receiver  and  trustee 
in  bankruptcy,  and  all  of  their  assets  were 
taken  possession  of  and  administered  under 
that  litigation;  that  the  receiver  bad  been 
discharged;  that  Moody  Is  dead;  that  Brew- 
ster has  moved  to  Indianapolis.  Ind.;  that 
the  fl.  fa.  was  based  on  a  note  which  had 
never  been  transferred;  that  there  is  now 
no  authority  in  any  one  to  proceed  with  the 
collection  of  the  fl.  fa.,  or  to  authorize  the 
suit  upon  the  bond ;  that  the  issue  made  by 
the  claim  case  was  not  tried  upon  Its  mer- 
its; and  that  the  refusal  of  the  sheriff  to 
accept  a  second  claim  deprives  the  claimant 
of  the  right  to  establish  its  title  to  the  prop- 
erty. The  sheriff  and  certain  persons  pur- 
porting to  act  for  the  Southern  Pacific  Gua- 
no Company  were  made  parties  defendant. 
The  prayer  of  the  i>etition  was  to  enjoin  the 
suit  upon  the  forthcoming  bond,  and  for  a 
decree  that  the  property  levied  upon  was  the 
property  of  the  Beynolds  Banking  Company. 
The  petltitm  was  dismissed  on  general  de- 
murrer. 

[1]  1.  The  remedy  by  claim  la  cumulative. 
It  is  an  expeditious  method  provided  by  stat- 
ute for  determining  the  right  of  the  plaintiff 
to  have  satisfaction  from  the  property  lev- 
ied upon,  the  ownership  of  which  is  claimed 
by  a  stranger  to  the  fl.  fa.  In  claim  cases, 
where  there  is  a  legal  affidavit  of  claim  and 
also  a  legal  claim  bond,  a  forthcoming  bond 
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Is  not  nec«88ai7  to  the  }iearlnc  of  the  claim. 
The  forthcoming  bond  is  a  prlrilege  to  the 
claimant,  but  not  a  reqnislte  with  which  he 
mnst  comply.  Without  It  the  property,  pend- 
ing the  litigation,  remains  In  the  posaoHion 
of  the  sheriff;  It  be  has  a  right  to  the 
possession  of  the  property  until  the  sale. 
Bonner  t.  Little.  29  Ga.  6S8.  When  a  claim- 
ant giTes  a  forthcoming  bond,  thereafter  he 
a(^owledges  that  he  holds  the  property  for 
the  sheiltr,  and  his  failure  to  deliTer  the 
property  to  the  sheriff  at  the  time  and  place 
of  sale  Is  a  breach  of  the  bond.  Boebuch  t. 
Thornton,  19  Ga.  ISl.  If  the  claimant  still 
retains  the  property  In  his  possession,  after 
a  dismissal  or  withdrawal  of  the  claim,  the 
sheriff  muBt  readvertlse  the  property.  But  if, 
after  taking  possession  of  the  property,  the 
cUimant  dlsposee  of  it,  the  sheriff  is  not  re- 
quired to  readvertlse  the  property,  but  may 
sue  upon  the  bond  as  for  a  condition  broken. 
Aycock  T.  Austin,  87  6a.  S66,  18  S.  B.  682. 
The  claimant,  after  disposing  of  the  prop- 
erty, is  not  entitled  to  file  a  second  claim 
thereto,  nptm  the  original  claim  being  with- 
drawn or  dismissed  (Oatts  r.  Wllklns,  110 
Qa.  319,  3S  8.  B.  345);  and  in  a  suit  upon 
the  forthcoming  bond  it  is  no  defense  that, 
because  the  property  was  not  readv-ertlsed 
for  sale,  be  had  no  opportunity  of  renewing 
Us  dalm. 

As  was  very  pertinently  said  by  Bleckley, 
C.  J.,  in  Anderson  v.  Banks,  92  Ga.  121,  122, 
18  S.  B.  364 :  "If  it  be  said  that  he  bad  no 
f^VMntonity  of  renewing  because  the  property 
was  not  leadvertlBed  for  sale,  the  answer  is 
that  It  did  not  have  to  be  readvertised,  tor  It 
was  dlQHMBed  of  ^tber  by  the  claimant  or 
bis  surety,  so  that  th^  could  not  produce  it 
Adreztising  it  would  be  a  useless  ceremony 
and  needlessly  expensive,  if  the  proposed  sale 
woold  be  Impossible  In  consequence  of  the 
propwty  haTing  been  put  out  of  reach  and 
bcgrond  the  control  of  the  makers  of  the  bond. 
Bad  it  been  desired  to  Interpose  a  second 
claim,  the  property  should  have  beoi  kept 
under  their  control  until  thc^  had  so  done. 
It  Is  not  allowable  for  a  claimant  to  defeat 
a  sale  by  interposing  a  claim  and  then  ap* 
iwopriate  the  property  to  his  own  use,  or 
suffer  it  to  be  appropriated  by  bis  surety  on 
the  claim  bond,  and  then  contest,  not  in  the 
claim  case — the  very  case  appointed  by  law 
for  the  purpose — bat  in  a  suit  on  the  bond, 
the  right  of  the  plaintiff  in  execution  to  sell 
the  property.  To  allow  this  would  be  to 
overlook  and  disregard  the  object  of  the  claim 
laws,  tbat  object  being  to  faciUtete  the  trial 
of  the  rights  of  property  seized  under  ex- 
ecatloD,  fay  a  aort  of  tattervention  on  the  part 
of  strangers  to  the  execution,  instead  ot  leav- 
ing them  to  assert  their  rights  In  some  s^ 
arate  and  Independent  adion.  It  claims  are 
used  merely  to  get  or  retain  possession  of 
property,  and  not  tor  the  trial  of  rights  to 
it,  they  cease  to  be  substitutes  tor  other  ac- 


tions, and  only  give  ground  or  occasion  for 
some  other  action,  which  Is  the  very  thing 
the  claim  laws  are  designed  to  prevent.  It 
would  be  a  perversion  of  these  laws  not  to 
hold  the  claimant  and  bis  surety  estopped 
by  dismissing  the  claim;  the  present  action 
being  for  a  breach  of  a  bond  to  produce  the 
property,  and  the  question  of  breach  not  in 
any  way  Involving  the  title  but  only  the 
forthcoming  of  the  property  at  the  time  and 
place  of.  sale."  ^ 

It  follows  from  these  dedslona  that  the 
claimants  had  no  right  in  an  equitable  peti- 
tion to  set  up  their  title  to  the  property  lev- 
ied upon,  after  having  elected  to  try  that  ti- 
tle by  the  remedy  of  claim.  It  may  be  said 
that  the  claimants  are  precluded  from  ever 
contesting  with  their  adversary  the  title  to 
the  property  as  being  subject  to  the  fl.  fa. 
To  this  we  reply  that  they  should  have  left 
the  property  In  the  possession  of  the  sheriff, 
or,  If  they  took  poss^elon  of  it  under  a  fortb- 
comlng  bond,  they  should  have  retained  the 
property  until  the  final  disposition  of  the 
claim  case.  They  were  allowed  by  the  stat- 
ute, if  the  property  was  in  their  possession, 
or  in  the  possession  of-  the  sheriff,  to  have 
filed  a  second  claim  after  the  dismissal  or 
withdrawal  of  a  first  dahn.  Their  Inabil- 
ity to  file  a  second  claim,  or  contest  with  the 
plaintiff  In  fl.  fa.  the  title  to  the  property, 
comes,  not  from  any  defect  In  the  law,  but 
from  a  failure  on  their  part  to  observe  the 
law,  in  that  they  appropriated  the  property 
to  their  own  use  before  the  litigation  was 
ended. 

[2]  2.  The  defense  that  the  plaintiffs  In  the 
Judgment  were  adjudicated  bankrupts,  and 
their  proper^  administered  In  the  bankrupt 
court,  or  tbat  there  are  no  parties  plaintiff 
for  whom  the  sheriff  could  recover  for  their 
use,  even  if  a  good  defense  (and  as  to  that 
we  express  no  opinion),  cxiuld  be  set  up  In 
the  suit  on  the  bond;  and  there  la  no  rea- 
son for  the  intervention  of  equity  to  enjoin 
that  suit  HcCall  v.  Fry,  120  Qa.  661,  48 
a.  B.  200. 

Judgmmt  affirmed.  All  the  JnstlceB  oo&- 
enr. 

OM  Oa.  6Qt> 

HETWARD-WILLIAMS  CO.  V.  HcCALLu 
(Supreme  Court  of  Georgia.    Aug.  13,  1918.) 

(ByUahuM      the  Oouru) 
Dons  at  129*)— Trusts  (g|  21,  124*)— Vaud- 

ITT— CONSTBUCTION  OF  IJEED—ESTATa  COW- 

VBTKD— Descent  and  Disthibutiok. 

A  grantor  conveyed  land  to  F.,  "truBtee 
for  her  children."  The  deed  cootaised  a  cove- 
nant denying  to  the  truBtee  the  power  to  sell 
or  incumber  the  properly,  and  declarine  that 
tbe  land  shall  not  be  subject  for  any  uabili- 
ties  of  the  trustee  or  ber  saccesaoTB,  either  in 
her  or  their  individual  or  trust  capacity.  Pow- 
er was  given  to  the  trustee  to  uBe  the  land  for 
the  ordinary  purposes  of  farming.  It  was  far- 
ther provided:  '*Aod  should  tbe  said  [F.],  trus- 
tee as  aforesaid,  have  no  (difldren  living  at  the 
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time  of  her  death,  then  she  ma;,  of  her  own 
will  and  choice,  give  such  land  and  premises  to 
such  person  or  persons  aa  she  ma;  desire." 
The  deed  further  recited  that  the  grantor  and 
the  trustee  (who  was  his  daughter)  agreed 
that  the  land  was  to  be  accounted  for  as  an 
advancement  to  the  daughter  in  the  final  dis- 
tribution of  the  grantor's  estate.  At  the  time 
of  the  execution  of  the  deed  F.  had  no  chil- 
dren, but  subsequent^  a  child  was  born  nnto 
her,  who  aurrlTed  her.  F..  died,  leaving  a  ha>> 
band  and  the  child.  HtM,  that  F.  left  no  inher- 
itable estate  in  the  land  which  descended  to  her 
husband  as  heir,  but  that  her  surviving  child 
under  the  deed  took  a  fee-simple  estate  in  the 
land  on  the  death  of  his  mother. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  S§  351.  360-365.  416-430.  434,  486:  Dec 
Dig.  1129:*  Trusts,  Cent  Dig.  S|  28,  80,  167: 
Dec.  Dig.  SI  21,  124.*] 

Error  from  Superior  Court,  Chatham  Conn- 
ty;  W.  G.  Charlton,  Judge. 

Action  by  H.  F.  McCall,  by  next  friend, 
against  the  Heyward-Wllliams  Company, 
Judgment  for  plaintltt,  and  defendant  brings 
error.  Affirmed. 

W.  R.  Hewlett,  of  Savannah,  for  plaintiff 
In  error.  B.  K.  Overstreet,  of  Sylvanla,  and 
F.  T.  Saussy,  of  SavauDab,  for  defendant  in 
error. 

BTANS,  P.  J.  This  case  comes  to  us  on 
exception  to  the  grant  of  an  interlocntory 
Injunction,  the  propriety  and  correctness  of 
which  depends  upon  the  constroetion  of  the 
deed  from  B.  F.  Beard  to  Frances  A.  McCall, 
trustee,  which  Is  in  terms  as  follows  "State 
of  Georgia,  Screven  County.  This  indenture, 
made  and  entered  Into  this  26th  day  of  April, 
1802,  between  B.  F.  Beard,  of  the  county 
aforesaid,  and  state  aforesaid,  of  the  first 
part,  and  Frances  A.  McCall,  trustee  for  her 
children,  of  the  same  place,  of  the  second 
part,  witnesseth:  That  the  said  B.  F.  Beard, 
for  and  in  condderatlon  of  tbe  natural  love 
and  affection  whldi  he  has  for  his  daughter, 
the  said  Frances  A.  McCall,  trustee  aa  afore- 
said, has  given,-  granted,  and  ddivered.  and 
by  these  presents  does  give,  grant,  and  de- 
liver, unto  the  said  Frances  A.  McCall,  tros- 
tee  as  aforesaid,  and  to  her  successors  In  the 
trust  [a  described  tract  of  land],  to  have  and 
to  hold  the  said  tra<^  of  land  and  premises 
unto  the  said  Frances  A.  McCall,  trustee  as 
aforesaid,  and  to  her  successors  In  the  trust, 
tor  the  sole  and  separate  use,  benefit,  and 
behoof  of  the  aforesaid  beneficiaries  of  said 
trust,  forever.  But  said  trustee  shaU  not 
have  the  right,  power,  or  authority  to  sell 
or  dispose  of  said  lands  or  premises  In  any 
manner,  or  to  mortga^  pawn,  or  pledge  the 
same  in  any  manner;  nor  shall  said  land  be 
subject  or  liable  to  or  for  the  debts,  con- 
tracts, or  liabilities  of  said  trustee  or  any 
successors  In  the  trust,  either  in  her  or  their 
individual  or  trust  capacity ;  but  said  land 
shall  forever  remain  exempt  from  any  and 
all  such  obligations.  Such  trustee,  however, 
shall  have  full  right,  libera,  and  power  to 


use  said  land  for  (be  ordinary  purposes  of 
farming,  either  by  planting  it  herself  or  by 
renting  or  leasing  It  from  year  to  year  to 
other  persons  for  the  same  purposes.  And 
should  tbe  said  Frances  A.  McOall,  trustee 
as  aforesaid,  have  no  children  living  at  the 
time  of  her  death,  then  she  may,  of  her  own 
will  and  choice,  ^ve  said  land  and  premises 
to  such  person  or  persons  as  she  may  de> 
sire.  It  Is  also  agreed  between  the  parties 
of  the  first  and  second  parts  that  the  afore- 
said lands  and  premises  shall  be  and  the  same 
are  hereby  considered  as  constituting  a  part 
of  the  said  Frances  A.  McCall  share  in  the 
estate  of  the  said  B.  F.  Beard,  at  the  final 
distribution  of  said  estate,  so  that  each  child 
shall  receive  an  equal  share.  It  Is  further 
agreed  that  the  achoolbouse  on  said  land, 
together  with  one  acre  of  land  Immediately 
around  said  house,  shall  be  and  the  same  is 
hereby  set  apart  for  such  purposes,  so  long 
as  It  shall  be  used  for  teaching  white  chil- 
dren ;  otherwise,  to  revert  to  the  said  Fran- 
ces A.  McCall,  trustee  as  aforesaid.  And, 
lasuy,  the  said  B.  F.  Beard  does  hereby  war- 
rant the  said  tract  of  land  and  premises  unto 
the  said  Frances  A.  McCall,  trustee  as  afore- 
said, and  to  her  successors  in  the  trust, 
against  himself,  his  heirs,  executors,  admin- 
istrators, and  assigns,  and  against  all  persons 
whomsoever."  It  was  admitted  that  Frances 
A.  McCall  had  no  diildren  at  the  date  of  the 
execution  and  delivery  of  the  deed,  but  tiiat 
subsequently  there  was  born  nnto  her  a  child, 
Harry  F.  McCaa  She  died  In  1807.  leaving 
as  her  sole  heirs  at  law  hex  son,  Harry  F. 
McCall.  and  her  husband,  B.  O.  McOall. 

l%e  insistence  of  the  plaintiff  in  error  Is 
that,  because  there  was  no  child  of  Frances 
A.  McCall  in  esse  at  the  time  of  the  deUvory 
of  the  deed,  she  took  a  fee-slmpte  estate,  and 
that  her  after-born  child  took  nothing  under 
the  deed.  This  is  said  to  result  f^m  the 
appucatlon  of  the  rule  in  Wild's  Case,  reoog- 
uised  aa  a  rule  of  construction  by  the  courts 
of  this  8tat&  The  doctrine  of  Wild's  Case, 
aa  stated  by  Downs,  C.  J.,  in  Ball  A  Beatty, 
450,  Is  as  follows:  "Where  the  devise  is  in 
terms  Immediate,  and  so  Intended  by  the  tes- 
tator, and  the  description  of  the  persons  to 
take  is  general,  then  none  that  do  not  fall 
within  the  description  at  the  time  of  the  tes- 
tator's death  can  take;  therefore  the  after- 
born  must  be  excluded.  But  where  the  enjoy- 
ment of  the  thing  devised  Is,  by  the  testator's 
expressed  intent,  not  to  be  immediate  by 
those  among  whom  it  is  finally  to  be  divided, 
but  is  postponed  to  a  particular  period,  or 
imtii  a  particular  event  shall  happen,  then 
those  who  answer  the  general  description  at 
that  period,  or  when  the  event  happens  on 
whldi  the  distribution  Is  to  be  made,  are  enti- 
tled to  take."  The  role  in  Wild's  Case  is 
wholly  inapplicable  to  the  case  sub  Judice. 
If  a  present  estate  had  been  conveyed  to 
Frances  A.  McCall  and  her  children,  she  hav- 
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Ing  no  children  In  esse  at  the  time,  a  fee- 
simple  title  would  have  passed  to  her.  Baird 
V.  Broomn,  86  Ga.  709,  12  S.  E.  981,  12  L.  R. 
A.  1&7;  Hollls  T.  Lawton.  107  Ga.  102,  82  S. 
E.  846,  73  Am.  St.  Rep.  114. 

Bnt  the  grantor  did  not  convey  the  land 
to  hia  daughter  IndividuaUy,  nor  did  be  mani- 
fest any  Intention  to  convey  a  present  estate 
to  her  and  her  children.  At  the  time  of  the 
execution  of  the  deed  the  daughter  had  no 
children,  and  the  grantor  was  well  aware  of 
tida  fact  At  the  same  time  the  grantor's 
deed  shows  that  he  appreciated  the  possibil- 
ity, or  even  probability,  that  she  might  subse- 
quently have  children,  and  reflects  bis  inten- 
tion to  make  her  after-born  children  the  bene- 
ficiaries of  his  bounty,  In  the  event  they 
survived  their  mother.  To  effectuate  this 
intent  he  conveyed  the  property  to  bis  daugh- 
ter In  trust,  and  carefully  defined  the  nature 
and  limitations  of  the  trust  The  legal  estate 
was  conveyed  to  Frances  A  McCall,  not  In- 
dlTldnally,  bat  to  her  aa  trustee,  «or  the  pur- 
pose of  ezecntlnc  a  spedflc  trust  The  trust 
declared  was  that  the  trustee  was  to  nse  the 
land  for  the  ordinary  purposes  of  fiinninft 
dOier  by  i»lantlng  it  herself  or  by  renting  or 
leasing  It  fr<»n  year  to  year  to  other  persona 
for  the  same  purpose.  Whether  the  grantor 
intended  that  ttie  tmatee  should  have  the 
annual  profits  of  the  land,  or  accumulate  and 
bold  the  same  for  the  benefit  of  ddldren  sor- 
vlTlng  her,  la  not  a  question  In  the  present 
cane.  But  It  Is  clear  that  the  grantor's  in* 
tent  was  to  phaice  the  title  to  the  land  In 
Frances  A  HcCall,  to  bold  the  same  In  trust 
for  the  benefit  of  her  children  livins  at  her 
death.  In  the  event  of  the  daughter's  death 
without  sorviTiiv  children,  and  only  in  that 
event,  she  is  ^ven  the  power  to  dispose  of 
the  land.  Upon  her  death  leaving  a  surviving 
child^  such  child  was  the  cestui  que  trust, 
and  became  vested  with  the  title  to  the  land. 

The  point  is  made  that.  Inasmuch  as  no  ces- 
tois  que  trust  were  in  existence  at  the  time 
the  deed  was  executed,  and  it  could  not  be 
luiown  during  the  life  of  the  daughter  who 
they  might  be,  and  that  as  she  was  to  have 
the  use  of  the  land  during  her  life,  she  must 
be  considered  as  having  an  Interest  In  the 
land  Incompatible  with  a  mere  trusteeship, 
and  that  therefore  she  took  all  of  the  estate 
in  fee.  An  Important  element  In  the  premise 
for  this  deduction  is  that  thcf  daughter  was 
given  the  income  of  the  estate  during  her 
life.  In  the  decision  of  this  case  it  is  not 
essential  to  determine  whether  the  power 
given  to  the  trustee  to  use  the  land  as  a 
farm  conveyed  to  her  the  right  to  appropri- 
ate the  Income  to  her  individual  use,  or 
whether  this  power  was  Intended  as  a  means 
of  accumulating  a  fund  to  be  held  by  her  In 
trust  for  Buch  of  her  children  as  survived 
her.  In  testing  the  correctness  of  the  prop- 
osition that  the  daughter  took  a  fee  in  the 
land,  we  may  admit,  for  the  sake  of  the  ar- 
gument, that  the  d^  conveyed  to  the  daugh- 


ter the  income  of  the  land  during  her  life. 
Bren  with  this  admission,  we  cannot  agree 
with  counsel  for  plaintlfC  in  error  that  the 
daughter  took  a  fee  In  the  whole  estate. 
Such  a  result  cannot  come  from  the  statute 
of  uses,  for  the  reason  that  there  was  no 
cestui  que  trust  In  t>eing  when  the  deed  was 
executed,  and  by  the  terms  of  the  deed  it  is 
clear  that  the  title  to  the  land  was  conveyed 
to  the  daughter  in  trust  for  such  children  as 
might  survive  her.  Possession  and  use  of 
the  land  was  ^ven  to  the  daughter  as  trus- 
tee, in  order  to  effectually  administer  the 
trust  If  it  be  conceded  that  this  virtually 
created  a  life  estate  in  the  daughter,  then 
her  surviving  diildren  would  take  by  way 
of  remainder.  On  the  ot^ier  band,  if  the 
grant  of  the  possession  and  use  of  the  land 
be  construed  as  a  part  of  the  trust  created 
for  such  children  as  may  sorrlTe  the  daugh- 
ter, and  that  tlie  grant  la  to  the  dan^ter  In 
trust  for  accnmnlatton  for  inch  of  her  chil- 
dren as  may  snrrive  her,  socb  a  tnut  hai 
been  held  to  be  good.  X  Perry  on  Tnuts,  f 
66;  Salem  Capital  Flour  Mllla  Oo.  t.  Stay- 
ton  Water  Dltifh  ft  Oanal  Go.  (O.  O)  88  Fad. 
146;  Levin  on  Trusts  {12th  Bd.)  95. 

It  1b  no  objection  to  the  validity  of  the 
trust  created  by  eadi  deed  that  the  cestola 
que  trust  cannot  be  definitely  known  until 
the  death  of  the  daughter.  It  is  sufficient  if 
tboy  come  into  bdng  during  the  life  of  the 
trustee  and  be  distinguished  at  her  death. 
"It  la  certainly  not  necessary  to  the  creation 
ot  a  tznst  eatete,"  says  Kennedy,  J.,  in  Ash- 
nrat  t.  caven,  6  Watts  ft  S.  (Pa.)  323,  828. 
"tliat  a  cestui  que  use  In  being  should  be 
named,  nor  Is  It  requisite  that  the  cestui  que 
use  should  be  known  as  such  before  the  death 
of  the  trustee  for  life.  It  Is  sufficient  If  the 
person  derignated  as  the  cestui  que  use  be 
in  existence,  and  can  be  distinguished  at  the 
death  of  the  trustee."  In  all  essential  re- 
spects the  trust  in  that  case  was  similar  to 
that  declared  by  the  grantor  in  the  deed  we 
are^construlng. 

In  HolUs  V.  Lawton,  supra,  the  conveyance 
was  to  a  trustee  for  "his  wife  and  the  chil- 
dren Issue  of  their  marriage."  There  were 
children  In  life  at  the  time  of  the  execution 
of  the  deed,  and  others  were  bom  there- 
after. It  was  said  that  the  vital  question  In 
the  case  was  whether  the  trust  included  only 
children  that  were  in  life  when  the  deed 
was  executed,  or  whether  it  also  Included 
after-bom  children.  The  court  construed  the 
deed  to  include  only  children  In  esse,  as  that 
was  the  Intent  of  the  grantor  eipreaaed  in 
the  deed,  and  stated  the  rule  of  construction 
as  follows:  "The  mle,  then,  goveming  the 
coQStraction  of  such  words  in  a  deed  or 
wlU,  Is  that  the  intention  of  the  maker  of  the 
Instrument  will  be  construed  to  refer  only  to 
such  persons  as  are  In  life,  unless  there  are 
some  words  or  expressions  In  the  Instrument 
indicating  a  contrary  Intention,  and  showing, 
that  the  maker  also  ha^.^^iglg^©^] 
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person,  or  claas  of  persons,  that  mlgbt  there- 
after be  bom."  Keeping  In  mind  this  role 
of  construction,  we  are  clear  that  the  gran- 
tor's Intention  was  to  create  a  trust  for  ben- 
efldarles  who  should  come  Into  being,  and 
who  were  ascertainable  at  the  death  of  the 
trustee. 

In  Davis  v.  HolllngBworth,  113  Ga.  210,  38 
S.  E.  827,  84  Am.  St  Rep.  233,  a  deed  was 
made  by  a  father  to  a  married  daughter  "and 
her  dilldren  or  child,  should  any  be  bom  to 
her"  (she  having  no  child  at  that  time).  In 
holding  that  after-bom  children  would  not 
take  under  that  deed,  Lewis,  J.,  after  review- 
ing the  authorities,  was  of  the  opinion  that 
it  would  have  been  otherwise,  had  the-  con- 
veyance been  made  to  a  tnutee  tor  after- 
bom  children. 

The  deed  as  a  whole  clearly  Indicates  the 
grantor's  Intention  to  convey  the  land  to  his 
daughter  In  tmst  for  such  children  as  should 
survive  her;  and  It  is  permissible  to  create 
a  trust  for  a  cestui  que  tmst  who  is  not  in 
existence  at  the  time  the  tmst  Is  created,  but 
who  can  come  into -being  and  be  distinguish- 
ed at  the  death  of  the  tmstee.  Applying 
this  principle,  we  hold  that  upon  Frances  A. 
McCall  dying,  with  a  child  surviving,  her 
husband  acquired  no  interest  in  the  land  as 
her  heir  at  law. 

Judgment  affirmed.   All  the  JnaUoes  con- 
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BOUTHIOBN  BELL  TELEPHONE  ft  TBLB- 

GBAPH  CO.  v.  GLAWSON  et  al. 
(Supreme  Court  of  Georgia.    Aug.  13,  1913.) 

(Syllabua  hy  the  Court.) 

1.  Appbax.  and  Ebbob  (8  1097*)— Second  Ap- 
peal—Law  OF  THE  Case. 

Where  a  petition  has  been  dismissed  Id 
the  trial  court  upon  general  demurrer,  and  that 
judgment  has  been  reviewed  bv  the  Court  of 
Appeals,  and  reversed  in  a  oecision  holding 
that  the  petition  sets  forth  a  cause  of  action, 
and,  subseguentlr  to  the  rendition  of  such  de- 
cision by  the  Court  of  Appeals,  the  Supoeme 
Court  renders  a  decision  m  another  case,  the 
effect  of  which  is  to  show  that  the  decision  of 
the  Court  of  Appeals  is  erroneous,  and,  after 
the  rendition  of  such  decision  by  the  Supreme 
Court,  the  case  first  mentioned  again  comes 
before  the  Court  of  Appeals  upon  writ  of  er- 
ror, assigning  error  upon  the  judgment  over- 
ruling a  mooon  for  new  trial  filed  by  the  de- 
fendant, the  Court  of  Appeals,  upon  a  con- 
sideration of  the  second  writ  of  error,  is  bound 
by  its  own  decision  in  the  former  case,  and 
should  not  in  that  case  follow  and  apply  the 
contrary  decision  of  the  Supreme  Oourti  though 
it  should  do  so  in  other  cases. 

[Ed.  Note.— For  other  casea.  see  Appeal  and 
Error,  Cent.  Dig.  H  435fiP4868,  4427;  Dec. 
Dig.  8  1097.*1 

2.  COUBTB  (I  90*)— BKVBBaAl^  OW  FOBUEB  DE- 
CISION. 

This  court  declines  to  overrule  the  deci- 
rions  in  Chapman  v.  Western  Union  Telegraph 
Co..  88  Gfl,  763.  15  S.  E.  901,  17  L.  R.  A.  430, 
SO  Am.  St,  Rep.  183,  Giddens  v.  Western  Union 
Telegraph  Co.,  Ill  Ga.  824.  35  S.  E.  638.  Sei- 
fert  V.  western  Union  Telegraph  Co..  129  Ga. 


181,  68  S.  B.  600, 11  L.  a  A.  (N.  S.)  1140,  121 
Am.  St.  Rep.  210,  and  Southern  BeU  Telephone 
ft  Telegraph  Co.  v.  Beynolda,  139  Ga.  885,  77 
S.  E.  388.  and  they  should  he  followed  bj  the 
Court  of  Appeals  as  precedents. 

[Ed.  Note.-^or  other  cases,  see  Courts, 
Cent  Dig.  II  &8-«21,  861;  Dee.  Dig.  |  90.*) 

Action  by  J.  Lb  Glawson  and  others  against 
the  Southern  Belt  Telephone  ft  Telegraph 
Company.  Judgment  for  plalntlfCs,  and  de- 
fendant  brings  error  to  the  Ocmrt  of  Appeals, 
which  certifles  certain  qnestionB  to  the  Sn< 
preme  Court   Questions  answered. 

The  Court  of  Appeals  certified  the  follow- 
ing questions: 

"Where  a  petition  is  dismissed  In  the  trial 
court  upon  general  demurrer,  and  that  Judg- 
ment has  been  reviewed  by  the  Court  of  Ap- 
peals, and  reversed.  In  a  decision  holding 
that  the  petition  sets  forth  a  cause  of  ac-. 
tlon,  and,  subsequently  to  the  rendition  of 
such  ded^on  by  the  Court  of  Appeals,  the 
Supreme  Oenrt  renders  a  decision  in  another 
case,  the  effect  of  which  Is  to  show  that  the 
decision  of  the  Court  of  Appeals  la  erroneous, 
and,  after  the  rendition  of  such  decision  by 
the  Supreme  Court,  the  case  first  mentioned 
again  comes  before  the  Court  of  Appeals 
upon  writ  of  error,  assigning  error  upon  the 
judgment  overruling  a  motion  for  new  trial 
filed  by  the  defendant.  Is  the  Court  of  Ap- 
peals, upon  a  consideration  of  the  second 
writ  of  error,  bound  by  Its  own  decision  in 
the  former  case,  or  should  It  follow  and  ap~ 
ply  the  contrazr  decision  of  tba  Supreme 
Court? 

"In  the  above-stated  case,  couns^  have 
attacked  the  soundness  of  the  following  de- 
dstons  of  the  Supreme  Court,  and  have  asked 
that  this  court  request  the  Supreme  Court 
to  review  and  overrule  the  decisions  in  these 
cases:  Chapman  v.  Western  Union  Telegraph 
Co.,  88  Ga.  763  [15  S.  E.  901,  17  L.  R.  A.  430, 
30  Am.  St  Rep.  183],  Selfert  v.  Western  Un- 
ion Telegraph  Co.,  129  Ga.  181  [58  S.  E.  600. 
11  I*  B.  A.  (N.  S.)  1149,  121  Am.  St  Rep. 
210],  Glddens  v.  Western  Union  Tel^raph 
Co.,  Ill  Ga.  824  [35  S.  E.  638],  and  Southern 
BieU  Telephone  &  Telegraph  Co.  v.  Beynolda 
[77  S.  B.  388]  decided  Febraary  11,  1913." 

H.  Vi.  W.  Palmar,  !Ek  J.  CSay,  and  McIteiilA 
ft  Black,  aU  of  Atlanta,  and  W.  P.  WalUa, 
of  Amerlcus,  for  plaintiff  in  error.  Bobt.  If. 
Bemer,  of  Maoou,  and  J.  A.  Hixim,  of  Ameii- 
cus,  for  defendants  In  error. 

LUHPKIN,  J.  [1]  1.  The  flrat  Qoestton 
propounded  by  the  Court  of  Appeals  raises 
an  intereetlnc  question  of  practice.  It  In- 
volves what  Is  commonly  called  the  doctrine 
of  "the  law  of  the  case;"  This  doctrine  la  thus 
stated  In  20  Am.  ft  Eng.  One  Lb  (2d  Ed.)  184: 
"The  doctrine  of  the  law  of  the  case*  may 
be  stated  thus:  A  matter  decided  on  one  ap- 
peal cannot  be  re-examined  on  a  second  ap- 
peal In  the  same  case;  for  the  dedslon  of  an 
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appelate  conrt,  wheflier  rl^t  or  wnmg.  In 
a  case  btfor»  It,  la  ctrndnaiTe  vpoa  the  points 
presented  Qironghoot  all  the  subsequmt  pro- 
ceedings in  the  case,  both  npon  the  appelate 
court  Its^  and  npini  the  trial  conrt  Oon- 
dsely,  It  is  said  that  the  dedsttm  ca  apt^al 
bectenes  the  law  of  the  case.'"  In  this 
conrt  the  mle  is  wdl  setQed.  In  Western 
A  Atlantic  B.  Oo.  V.  Third  National  Bank  of 
Atlanta.  125  Qa.  489.  54  8.  B.  021,  it  was 
held;  "A  decision  by  the  Snpreioe  Oourt  ia 
controUlng  upon  the  Judge  of  the  trial  conrt, 
as  wen  as  npon  the  Supreme  Oonrt  when 
tb&  case  reaches  that  conrt  a  second  time. 
The  principle  in  the  dedslon  may  be  reviewed 
and  overmled  in  another  case  between  dif- 
ferent parties,  but  as  between  the  parties  the 
decision  stands  as  the  law  of  the  case,  evm 
though  the  ruling  has  been  dlsapprored  by 
the  Supreme  Oourt  In  a  case  decided  before 
the  second  appearance  of  the  case  in  that 
conrt"  See,  also,  Gllmore  t.  Johnson,  29 
Oa.  67;  Ingram  t.  Trustees  of  Mercer  Unl- 
Torsi^,  102  Ga.  226,  29  S.  273,  and  cita- 
tions; AUen  T.  Schweigert,  118  Ga.  71,  38  S. 
B.  897;  HcLHidon  t.  Bfacon,  Dublin  & 
SaTannah  B.  Co..  123  Ga.  263,  51  S.  E.  817. 

•Had  the  decision  on  the  demurrer  been 
rendered  here,  it  would  stand  as  the  law  of 
the  case,  although  a  different  ruUng  might 
have  been  made  in  regard  to  the  principle 
iuTOlTcd  before  the  case  reached  this  court 
for  the  second  time  "Does  it  alter  the  rule 
that  the  decision  on  the  demurrer  was  made 
.  by  the  Oourt  of  Appeals,  and  that  the  case 
Is  in  that  court  for  the  second  time?  We 
think  not  It  was  argued  that,  as  the  Oon- 
stitutlon  declares  that  "the  decisions  of  the 
Supreme  Conrt  shall  bind  the  Oourt  of  Ap- 
peals as  precedrats,"  this  abolished  the  "law 
of  the  case"  mle  under  drcumstancea  like 
those  InTolved  In  the  question  now  under  con- 
sideration, and  that  the  Court  of  Appeals 
was  bound  to  follow  the  later  decision  of  this 
conrt  on  the  same  principle  In  a  different 
case.  Instead  of  Its  own  former  decision  In 
the  same  case.  To  this  contention  there  are 
two  replies:  The  first  Is  that,  in  the  fallibil- 
ity and  imperfection  which  Inheres  In  all 
hnman  Institutions,  lawyers,  and  even  Judges, 
Bometlmes  honestly  differ  as  to  the  applica- 
tion of  a  precedent  The  Oourt  of  Appeals 
is  a  court  of  last  resort  as  to  the  cases  with- 
in Its  Jurisdiction  (omitting  reference  to  con* 
stltutlonal  qnestions  and  certified  questions). 
Its  decisions,  within  Its  jurisdiction,  are 
flnaL  They  cannot  be  treated  as  nulUtleB. 
If  by  any  chance  the  Judgment  in  a  partic- 
ular case  should  be  erroneous,  It  would  still 
be 'binding.    Saffold  t.  Mangnm,  139  Ga.  119, 

76  S.  D.  858;  Buck  v.  DuTal,  139  Ga.  599. 

77  S.  E.  809.  Any  other  rule  would  create 
utter  confusion.  It  Is  the  duty  of  the  supe- 
rior courts  to  follow  the  decisions  of  the 
Supreme  Oourt  as  precedents.-  Suppose  a  su- 
perior court  should  make  errors  In  the  effort 
to  do  80,  but  no  exception  should  be  taken 
to  the  Judgmoit,  It  coold  not  be  disr^arded 


as  void.  There  must  be  somewhere  an  mA 
of  controreray,  and  that  necesidtr  i»  what 
Oblef  ffoatiee  Bledckv  doobtlesa  had  in 
mlzia  when  In  U>  opinion  In  Broome  t.  Davi^ 
87  Gki.  684.  18  S.  B.  749,  lie  bnmraoualy  re- 
ferred to  *'the  fallibilitr  which  la  Inherent 
in  all  conrta  except  ttioee  of  last  resort" 

Again,  the  declaration  that  the  dedalona 
of  the  Supreme  Court  shall  be  binding  on 
the  Oourt  of  Appeals  as  precedents  Is  only 
a  part  of  a  paragraph  of  the  Oonstltntlon. 
The  same  paragraph  also  declarea  that  the 
laws  relating  to  the  Supreme  Oonrt  aa  to 
practice  and  procedure,  and'  In  all  other  re- 
apecta,  except  aa  otherwise  provided  by  the 
Constitution,  shall  apply  to  the  Oourt  of  Ap- 
peals until  otherwiae  prorided  by  law.  Olvil 
Oode  1910,  I  6506.  While  we  cannot  agree 
with  counsel  tor  the  d^endant  In  error  that, 
rdatlrely  to  the  Oonrt  of  Appeals,  this  pro- 
vision crystallizes  into  an  abeolute  mle  of 
constitutional  law  every  rule  of  practice 
of  the  Supreme  Court,  and  that,  as  to  the 
Oourt  of  Appeals,  it  can  only  be  changed  by 
the  Legislature,  althongh  the  Supreme  Oourt 
may  change  the  mle  for  Itself,  yet  It  does 
analogize  the  practice  In  that  court  to'  the 
practice  in  this.  And,  as  we  hare  seen,  what 
Is  known  as  the  doctrine  of  "the  law  of  the 
case,"  arising  from  a  decision  therein.  Is  a 
settled  mle  In  this  court 

Counsel  for  the  plaintiff  In  error  r^ed 
strongly  on  the  decision  in  Messenger  v.  An- 
derson, 225  U.  S.  436,  32  Sup.  Ct  739,  66  L. 
Bd.  1152.  But  the  statement  there  made,  that 
the  phrase  "the  law  of  the  case"  expresses 
the  practice  of  the  courts  generally  to  re- 
fuse to  open  what  has  been  decided,  rather 
than  a  limit  on  their  power,  does  not  alter 
the  fact  that  In  courts  of  last  resort  the  mle 
is  generally  followed.  We  need  not  distin- 
guish between  the  propriety  of  the  federal 
Court  of  Appeals  following  a  construction 
of  a  will  by  the  highest  court  in  the  state 
where  ft  was  executed  and  a  conrt  of  last 
resort  following  Its  decision  in  the  same  case. 
Illinois  T.  Illinois  Central  B.  Co..  184  U.  S. 
77.  22  Sup.  Ot  300,  46  U  Ed.  440;  United 
States  7.  Oamou,  184  U.  S.  572,  574,  22  Sup. 
Ct  505,  46  1>  m.  694 ;  Great  Western  Tele- 
graph Oo.  T.  Burnham,  162  U.  S.  34S«  344, 16 
Sop.  Ct  860,  40  L.  Ed.  991. 

To  the  first  question  prt^nnded  we  ac- 
cordingly answer  that  the  former  decision  of 
the  Court  of  Appeals  has  settled  the  law  of 
the  case  to  the  extent  to  which  the  decision 
went ;  and  It  should  be  followed  in  this  case, 
though  in  others  the  subsequent  decision  of 
the  Supreme  Court  should  be  followed. 

[Z]  2.  The  next  question  Is  whether  we 
will  review  and  reverse  the  decisions  in  Chap- 
man V.  Western  Union  Telegraph  Co.,  88  Ga. 
763,  15  S.  E.  901.  17  L.  E.  A.  430,  30  Am.  St 
Rep.  183,  Glddens  v.  Western  Union  Tele- 
graph Co.,  Ul  Ga.  824.  35  S.  E.  638,  Selfert 
V.  Western  Union  Telegraph  Co..  129  Ga.  181, 
58  S.  El  699,  11  L.  K.  A.  (N.  S.)  1149,  121  Am. 
St  E^.  210,  and  Sout^e^^  .^^^^^^ 
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Oo.  T.  Reynolds,  138  Ga.  88S.  77  8.  R  S88. 
Ab  to  the  first  two  cases  we  are  nnanimously 
of  Ute  opinion  that  the  dedsloiu  were  right 
and  should  stand.  As  to  the  last  two  ded- 
Blous,  which  were  concarred  In  by  the  entire 
bmch,  our  statute  requires  the  concnrrence 
of  all  of  the  Justices  to  reverse  them.  CXvll 
Code  1910,  i  6207.  The  oitlre  bendi  does 
not  concur  In  so  doing,  and  they  must  remain 
of  force. 

It  may  be  added  that  there  are  a  number 
of  authorltieB  adverse  to  the  decisions  last 
cited,  but  the  ruling  does  not  stand  unsup- 
ported. Lebanon,  LoulSTllle,  etc.,  TeL  Oo. 
Lanham  Lumber  Co.,  131  Ky.  718,  116  S.  W. 
824,  21 L.  R.  A.  (N.  S.)  115,  IS  Ann.  Cas.  1066; 
Evans  T.  Cumberland  Telephone  &  Telegraph 
Co.,  135  Ky.  66,  121  S.  W.  958.  135  Aul  St 
R^.  444;  Southwestern  Tdegraph  &  Tele- 
phone Go.  V.  Solomon.  54  Tex.  (Xt.  App. 
306,  117  S.  W.  214;  Volquardsen  t.  Iowa 
Telephone  Co.,  148  Iowa,  77,  126  N.  W.  928, 
28  L.  R.  A.  (N.  S.)  554 ;  Robinson  t.  City  of 
EhransTllle,  87  Ind.  334,  44  Am.  Rep.  770.  All 
the  Justices  concur. 


(140  Oa.  531) 

GROSS  T.  GLOBB  ft  BUTGEBS  FIRE  INS. 
CO. 

(Supreme  Court  of  Geo^a.   Aug.  14,  1918.) 

{ISyllahut  by  th€  Court.) 

1.  INSXTBANCS  (J  622*)— ACTION  OH  POLIOT— 
TmB  FOB  BBINQJKO  SDXT. 

Where  it  was  stipulated  in  a  policy  of  fire 
inaurdnce  that  no  suit  sbould  be  maiDtaioable 
thereOD  "unless  commeuced  within  12  moDtha 
next  after  the  fire,"  au  action  broufrfat  after  the 
lapse  of  that  period  would  be  barred,  although 
it  purported  on  its  face  to  be  a  renewal  of  a 
previous  action,  which  was  instituted  in  a  city 
court  having  jurisdiction  thereof,  within  the 
time  limited,  which  was  dismissed  and  subse- 
queDtly  renewed  in  the  superior  court,  after 
the  payment  of  all  costs,  within  6  months  from 
such  dismissal.  McDaeiel  v.  German  American 
Insurance  Co.,  134  Ga.  189,  67  S.  B.  668,  and 
citations. 

[Ed.  Note.— For  other  cases,  see  Inanrance, 
Cent.  Dig.  S|  1540,  1544-156b;  I>a&  Dig.  | 
622.*] 

2.  DisusssAZ.  OF  Action. 

There  was  no  error  ta  dismissing  the  peti- 
tion on  demurrer. 

Error  from  Superior  Court  Blhb  County; 
W.  H.  Felton,  Judge. 

Action  by  Emma  Gross  against  the  Globe 
ft  Butgera  Fire  Insurance  Company.  Judg- 
ment for  defendant,  and  plalntUf  brings  er- 
ror. Affirmed. 

B.  D.  Feagin  and  J.  B.  Hall,  both  of  Macon, 
for  plaintiff  In  error.  Smith,  Hammond  ft 
Smith,  of  Atlanta,  and  Hardeman,  Jones, 
Park  ft  Johnston,  of  Macon,  for  defoidant  In 
arm, 

ATKINSON,  J.    Judgment  affirmed.  All 

the  Justices  concur. 


a«  0«.  CU) 

AUGUSTA  LAND  CO.  T.  AUGUSTA  BT.  ft 

BLEOIBIC  CO.  et  al. 
(Supreme  Court  of  Georgia.    Aug.  14,  1913.) 

(ByOabua      tk«  Oeurt.) 

1.  Dbeds  (S  94*)— Constbuotioh— Mkbobb  of 
Pbkvious  Aobbement. 

Where  a  written  agreement  was  entered 
Into  between  two  corporations,  whereby  one 
was  to  execute  a  deed  to  the  other  upon  certain 
conditions,  and  subsequently  a  deed  m  fee  sim- 
ple to  the  land  referred  to  in  the  agreement 
was  executed,  reciting  in  the  preamble  there- 
of that  whereas,  by  agreement  between  the  par- 
ties, the  grantor  agreed  to  convey  to  the  gran- 
tee certain  land  on  "certain  conditions,  which 
have  since  been  complied  with,"  but  the  ha- 
bendum clause  of  the  deed  contained  no  such 
conditions,  the  conditions  of  the  agreement 
were  merged  in  the  conveyance,  and  the  gran- 
tee in  the  deed  held  the  land  freed  from  the 
conditions  contained  in  the  agreement. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig,  §  266;  Dec  Dig.  }  94.*] 

2.  CORPORATIONB    ({  432*)  —  Al^HOBITT  TO 

CoisvET  — Officbb  of  Cobpobation  —  Pbb- 

80MPTION. 

Where  a  deed  purports  on  its  face  to  con- 
vey certain  land  from  one  corporation,  as  gran- 
tor, to  another,  and  the  corporate  name  is  sign- 
ed to  the  deed  by  the  president  thereof,  with 
the  corporate  seal  attached,  the  presomptioo  is 
that  the  official  or  executive  officer  was  author- 
ized to  execute  the  conveyance  on  behalf  of 
the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  1717,  1718,  1724.  1726- 
1735,  1737,  1743,  1762;  Dec.  Dig.  |  432.*] 

3.  Deeds  (J  166*)- Riqht  of  Action. 

It  foUows  that  a  petition  disclosing  the 
facts  set  out  in  the  preceding  notes,  seekmg  to 
recover  the  land  on  the  ground  of  a  breach  of 
the  condition  subseqaent  contained  in  the  agree- 
ment, filed  by  the  grantor  against  the  bolder 
of  the  land  under  the  deed,  is  subject  to  general 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Deeds, 
Cent.  Dig.      522-525;  Dec.  Dig.  S  166.*] 

Error  from  Superior  Court,  Blchmond 
County;  H.  C.  Hammond,  Judge. 

Action  by  the  Augusta  Land  Company 
against  the  Augusta  Railway  ft  Electric  Com- 
pany and  another.  Judgment  for  defendants, 
and  plalntlCT  brings  error.  Affirmed. 

The  Augusta  Land  Company  brought  Its 
petition  against  the  Augusta  Railway  ft  Elec- 
tric Company  and  the  Angusta-Alhen  Rail- 
way ft  Electric  Corporation  to  reoorer  10 
acres  of  land  known  as  "Isla  View  Fsrk," 
with  mesne  proflta  Mo  equitable  t^et  was 
prayed.  The  case  came  ou  to  be  heard  he- 
fore  the  court  upon  a  general  and  niedal  de- 
murrer to  the  petition.  The  oonrt  below  aus- 
tained  the  demurrer  generally,  and  dismissed 
the  suit  To  this  Judgment  the  plalntlfl  ex- 
cepted. 

The  petition  alleges  substantlallr: 
The  Augusta  Railway  ft  EUectrlc  Company 
and  the  AugnsU-Alken  Ballwaj  ft  Blectrlc 
Corporation  (as  the  Bucceasra  In  title  of  tlie 
Augusta  Railway  ft  Electric  Company)  have 
been  In  possession  of  the  land  since  July  17, 
1896.    On  June  29,  1900,  the  Angiista  Land 


•For  other  casw  we  sun*  topic  and  HoUon  NUHBBR  In  Dec.  Die-  A  Am.  Die.  (^^9$ 
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Company  executed  to  tbe  Augasta  Railway  & 
Biectrlc  Company  a  warranty  deed  convey- 
log  the  10  acres  In  controversy  in  fee  simple^ 
wltboat  any  condition  or  restriction.  An 
agreement  was  entered  Into  on  Augpaet  8, 
1S85,  between  tbese  two  companies,  whereby 
tbe  railway  company  agreed  to  "build,  equips 
and  operate  an  tiectrlc  line  of  street  cars 
from  its  then  terminus,  In  Harrlsburg,  out 
Broad  street  to  High  street,  thence  on  High 
street  to  Greene  street,  thence  on  Greene 
street  to  eltlier  ItfiUedge  street  or  Crawford 
arenne,  at  the  Section  of  yonr  petitioner, 
to  Broad  street,  where  it  should  connect  with 
the  street  car  line  thna  extended;  •  •  * 
that  cars  shoald  be  operated  on  said  line 
(thus  to  be  constructed)  at  intervals  not  ex- 
ceeding 30  minutes,  unless  prevented  by 
strikes,  break-downs,  or  unavoidable  acci- 
dents." It  was  agreed  between  the  parties 
that,  upon  completion  of  the  work  and  com- 
mencement of  the  operation  of  the  cars, 
the  plaintiff  would  copvey  the  10  acres  of 
land  now  in  controversy.  The  agreement 
also  provided  that  "the  conditions  in  said 
deed  shall  be  u  follows:  The  said  tract  of 
10  acres  shall  be  conveyed  to  the  party  of  the 
second  part  to  be  used  as  a  public  park  for 
white  per8<ms  only,  and  to  this  rad  the  party 
of  tlie  second  part  may  improve  said  land  in 
any  manner  It  sees  fit  by  boll  dings,  land- 
scape gardening,  eta,  and  shall  have  full  and 
entire  control  over  the  land  and  all  Improve- 
ments. The  party  of  the  second  part  shall 
pay  all  taxes  and  assessments  ht  whatever 
kind  upon  said  property,  payable  after  the 
delivery  at  the  deed,  and  shall  remain  In 
full  control  thereof  so  long  as  It  condnues 
to  use  and  operate  the  said  line  of  cars  as 
heretofwe  agreed,  or  until  It  ceases  to  use 
said  tract  for  the  purposes  of  a  public  park, 
in  either  of  which  events  said  land  shall  at 
once  revert  to  the  party  of  the  first  part,  and 
all  possession  and  control  of  the  party  of 
the  second  part  shall  cease  at  once,  except 
that  it  shall  hare  the  right  and  privilege  of 
entering  the  same  within  one  year  of  such 
reversiw  for  the  purpose  of  removing  any 
building  which  it  may  have  erected  while  In 
possession — such  removals  to  be  without  in- 
Jury  to  tbe  land,  and  the  land  to  be  left  In  as 
good  condition  as  when  first  ^tered  by  the 
party  of  the  second  part" 

The  deed  did  not  contain  any  of  the  condi- 
tions, but  was  a  warranty,  fee-simple  deed, 
without  condition.  The  deed  does  contain, 
however,  tbe  following  reference  to  the  agree- 
ment: "Whereas,  by  agreement  between  tbe 
Augusta  Land  Company  and  the  Augusta 
Railway  Company,  dated  August  S,  1895, 
recorded  in  the  office  of  the  derk  of  the 
superior  conrt  of  said  county,  in  Book  TTTT, 
folio  tK52,  the  Augusta  Land  Company  agreed, 
upon  certain  conditions,  which  have  since 
been  complied  with,  to  convey  to  tbe  said 
Augusta  Railway  Company  certain  land  In 
said  agreement  deso'lbed;  and  whereas,  by 
deed  dated  March  21,  1890,  recorded  in  said 


office  in  Book  TYYT,  fi>Uo  494,  the  said 
Augusta  Railway  Company  transferred  to 
Samuel  M.  Jarvls  and  Rolaikd  B.  Gonklin  all 
Its  right,  title,  and  intowst  In  and  to  all  the 
proper^  mentioned  in  said  agreement;  and 
whereas,  all  the  interest,  right,  and  title  of 
said  Samuel  M.  Jarvls  and  Roland  R.  Conk- 
lin  in  and  to  all  the  ten  lots  mentioned  in 
said  agreement  were  duly  transferred  by  Sam- 
uel M.  Jarvis  and  Roland  R.  Gonklin  to  D.  B. 
Dyer,  by  instrument  dated  Jtily  23, 1886,  and 

recorded  in  said  office  In  Book  ,  folio 

 ;  and  whereas,  to  confirm  and  carry 

out  said  agreement,  the  Augusta  lAnd  Com- 
pany Issued  a  deed  conveying  the  same  ten 
lots  to  X>.  B.  Dyer,  dated  February  4,  1899. 
recorded  in  Book  MM^[M^f,  folio  343;  and 
whereas,  all  the  rights,  title,  and  Interest  of 
Samuel  M.  Jarvls  and  Roland  R.  Gonklln  In 
and  to  the  ten  acres  of  land  mentioned  In 
said  agreement  was  duly  transferred  by  said 
Samuel  M.  Jarvls  and  Roland  R.  Conklln  to 
the  Augusta  Railway  &  Electric  Company  by 
instrument  dated  July  23, 1896,  and  recorded 
in  said  office  in  Book  AAAAA,  folio  305;  and 
whereas,  It  is  necessary  for  tbe  said  Augusta 
Land  Company  to  issue  a  deed  to  tbe  said 
Augusta  Railway  &  Electric  Company  to  con- 
firm and  perfect  tbe  title  as  aforesaid:  Now, 
therefore,  this  indenture,  made  this  29th  day 
of  June,  1900,  between  the  Augusta  Land 
Company,  a  corporation  of  said  county  and 
state,  as  party  of  tbe  first  part,  and  the 
Augusta  Railway  &  Electric  Company,  of 
said  county  and  state,  party  of  the  second 
part,"  etc 

It  is  alleged  in  the  petition  that  tbe  rail- 
way company  constructed  tbe  lines  as  agreed 
upon,  and  operated  them  until  the  spring  of 
1902,  when,  after  the  deeds  had  been  exe- 
cuted, the  railway  company  tore  up  the  rails 
and  cross-ties,  etc.,  which  had  been  built  un- 
der the  contract  of  August  3,  1895,  and 
<»ased  and  abandoned  the  operation  of  street 
cars  along  the  line  of  the  streets  as  stipu- 
lated, and  no  othw  railroad  tracks  have  bera 
placed  or  located  on  tbe  streets^  and  no  cars 
have  been  operated  at  Intervals  of  30  mlm 
ntes,  or  otherwise;  that  on  iSay  24,  1911, 
the  Augusta  Railway  &  ESectrlc  Oononny 
entered  into  a  written  agreemokt  with  the 
Angnsta-Alken  Railway  &  raectrle  Gorp(«a- 
tlon,  wheretqr  It  si^  and  conveyed  to  tlie 
latter  company  all  ot  Its  railroad  property, 
and  all  of  its  othw  property,  intending  the 
10  acres  of  land  tn  controversy;  that  the 
pn^iaty  was  conveyed  snhjeet  to  all  valid 
llois,  debt^  obligations  and  liabilities  of  the 
Augusta  Railway  &  Electric  Company  of  ev- 
«y  kind;  that  the  tearing  up  of  the  tracks, 
and  the  discontinuance  of  the  operation  of  , 
cars,  was  a  breach  of  the  conditions  subse- 
quent which  under  the  agreement  of  1895 
were  to  be  incorporated  in  the  deed,  and 
the  failure  to  do  so  was  a  fraud  on  the  part 
of  the  defendant  against  the  plaintiff,  and 
by  reason  of  the  breach  ^^  t^^«^^p5to^^ 
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the  agreement  the  land  rerol^d  to  the  plain- 
tiff b7  the  terms  of  the  agreement. 

The  grounds  of  demurrer  were  that  the 
petition  does  not  set  forth  a  cause  of  action, 
and  that  It  appears  on  the  face  of  the  peti- 
tion and  exhibits  attached  thereto  that  the 
defendant  and  its  predecessor  In  title  have 
been  in  adverse  possession  of  the  land  sued 
for  under  written  evidence  of  title  for  over 
7  yeara. 

B.  H.  OiUaway,  of  Augusta,  for  plaintiff 
in  error.  Bt^kln  Wright,  of  Augusta,  for 
defendants  In  error. 

HILI^  I.  (after  stating  the  &ct8  as  aboTc}. 
[1]  1.  The  controlling  question  to  be  dietei^ 
mined  la  whether  the  agreement  of  August  8, 
188B,  was  merged  in  the  deed  of  June  29, 
1900.  and  became  fnnctas  offido  when  the 
deed  was  executed,  and  the  rights  of  fbe  par- 
ties are  based  alone  upon  the  teed.  Mr.  Der- 
Un,  tn  his  work  on  Real  Bstate,  says:  "The 
rule  applicable  to  all  contracts,  that  prior 
stlpnlations  are  merged  In  the  final  and  for^ 
mal  contract  executed  by  the  parties,  applies* 
of  course,  to  a  deed  based  upon  a  contract  to 
convey.  When  a  deed  Is  delivered  and  ac- 
cepted as  performance  of  a  contract  to  con- 
vey, the  contract  Is  merged  in  the  deed. 
Though  the  terms  of  the  deed  may  vary  from 
those  contained  In  the  contract,  still  the  deed 
must  be  looked  to  alone  to  determine  the 
rights  of  the  parties."  2  Devlin  on  Real 
Est  i  860a.  In  the  case  of  Slocnm  v.  Bracy, 
S6  Minn.  252,  66  N.  W.  827,  43  Am.  St  Rep. 
49»,  500.  Mitchell.  J.,  said:  "No  role  of  law 
is  better  settled  than  that,  where  a  deed  has 
been  executed  and  accepted  as  performance 
of  an  executory  contract  to  convey  Jeal 
estate,  the  contract  Is  functus  officio,  and  the 
rights  of  the  parties  rest  thereafter  solely 
on  the  deed."  The  deed  of  June  29.  1900, 
purports  to  be  the  consummation-  of  the 
agreement  of  August  3,  1895,  and  to  convey 
the  absolute  utle  to  the  10  acres  of  land  In 
dispute,  and  the  only  reference  to  any  con- 
ditions of  the  agreement  Is  to  "certain  condi- 
tions, which  have  since  been  compiled  with." 
The  deed  then  conveys  the  fee  simple  title  to  . 
the  land  in  dispute,  without  reference  to  any 
forfeiture  or  revision.  There  Is  no  recital 
In  the  deed  that  it  was  to  be  subject  to 
whatever  conditions  the  agreement  provided 
should  be  Incorporated  In  the  deed.  "After 
the  execution  of  the  deed,  the  grantee  can- 
not, In  the  absence  of  actual  fraud,  recover 
for  any  misrepresratations  relating  to  the 
title,  not  covered  by  the  covenanta  of  the 
deed,  as  the  deed  is  considered  to  be  a  com- 
plete relinquishment  of  all  conflicting  claims 
in  the  preceding  contract  of  8al&"  2  Devlin 
on  Beal  Estate,  fi  850a.  In  the  case  of  Dun- 
bar T.  Aldrlch,  79  Miss.  69S,  31  South.  341. 
where  a  deed  recited  that  it  was  the  purpose 
of  the  grantor  to  give  a  life  estate  to  the 
grantee,  with  remainder  In  fee  to  his  chil- 
dren, but  in  tlie  granting  part  of  the  deed  a 


conveyance  Is  made  to  the  grantee  and  his 
heira  in  fee  simple,  it  was  htfd  that  the 
granting  part  of  the  deed  controls,  and  the 
grantee  took  an  estate  In  fee  slmpla  The 
court,  speaking  throu{^  Terral,  J.,  said:  "And 
especially  is  It  a  rule  of  interpretation  of 
a  deed  that  an  Intention  manifested  in  tlie 
recitals  of  a  conveyance  will  be  controlled  by 
the  terms  of  the  granting  part  of  the  deed." 

Where  there  is  a  discrepancy  betweoi  the 
recitals  and  the  operative  part  of  a  deed, 
the  operative  part,  if  clear  and  unambiguous, 
must  be  followed.  Elphlnstone  on  the  InCer- 
pretatton  of  Deeds.  •129.  In  St  Phillips 
Church  T.  Zlon  Church,  23  S.  O.  297,  the 
plaintiff  had  a  lease  on  certain  land  for  99 
yean,  perpetually  roiewable,  to  he  naed  for 
the  parposes  of  a  Presbyterian  chnnA,  re- 
serving the  right  to  waitar  In  case  the  land 
was  used  for  any  other  purpose  whatever 
than  the  erection  of  a  Presbyterian  tihnrch. 
The  lessee  astdgned  the  lease  to  13ie  Olebe 
Street  Presbjrterian  Church.  Afterwards  fbJa 
corporation  contracted  to  sell  the  land  to  cer- 
tain trustees  of  the  African  Metho^Ust  Bpia- 
copal  Church,  and  to  execute  a  conveyance 
thereof  on  ttie  payment  of  the  purchase 
money,  and  in  pursuance  ot  which  contract 
the  trustees  were  put  into  possession.  The 
plaintiff  commenced  suit  to  recover  the  prem- 
ises, or  to  enjoin  the  defendant  from  execut- 
ing a  conveyance  to  the  African  Methodist 
Episcopal  Church  contrary  to  the  conditions 
ui>on  which  the  defendants  held  the  property. 
It  was  held  that  the  lease  was  merged  In 
the  conveyance,  and  that  the  grantees  held 
the  property  freed  from  the  conditions  In  the 
lease.  The  court  said:  "The  recital  does 
not  qualify  the  deed  In  any  particular.  Its 
office  was  only  to  trace  the  history  of  the 
transaction,  and  to  describe  the  relation  of 
the  parties  in  regard  to  the  property  and 
to  each  other,  leading  up  to  the  grant,  which 
was  absolute  In  Its  terms.  Deeds  are  to  be 
taken  most  strongly  against  the  grantors,  and. 
if  the  form  of  the  conveyance  la  absolute^ 
as  here,  nothing  is  to  be  taken  as  intended 
that  is  not  plainly  expressed  In  the  deed.** 

In  CuUen  v.  Sprigg,  83  Cat  66.  23  Pac:  222, 
the  trustees  of  a  city  adopted  a  resolution 
providing  that  certain  lands  should  be  grants 
ed  upon  the  condition  that  the  lauds  should 
be  occupied  and  improved  within  6  months 
from  the  date  of  the  certificate;  and  If  with- 
in a  year  therefrom  Improvements  of  a  cer- 
tain amount  were  not  made,  the  lands  should 
revert  to  the  city.  The  deed  to  the  defend- 
ant's grantor  redted  a  sale  made  to  him  that 
day  on  the  conditions  of  the  resolution,  and 
an  agreement  on  his  part  to  make  the  bn- 
provements;  but  these  redtals  preceded  the 
granting  clause  which  together  with  the 
habendum.  In  conslderatton  of  the  full  re- 
ceipt of  the  purchase  money  by  the  dty,  pur- 
ported to  vest  In  the  grantee  the  full  title 
of  the  citT  in  fee  simile,  without  condition. 
It  was  held  that  the  grant  waaabsoluta.  iTlw 
Digitized  by  LjOOglC 
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cmirt  said  (88  Cal.  94,  23  Pac.  22S):  "It  1b 
true  t**a*  in  the  deeds  to  Elraiifl  whTch  were 
made  on  tbe  day  of  tbe  sale,  there  la  a  recital 
of  a  sale  upon  tilie  condlttons  prescribed  In 
the  resolution,  and  also  of  an  agreement  by 
EvtJM  to  complete  all  tmproTements  required 
by  them;  bat  the  granting  part  and  haben- 
dum of  tiie  deed,  In  consideration  of  the  fall 
receipt  of  the  purchase  money  by  the  city, 
purports  to  rest  in  the  grantee  the  full  title 
of  the  ci^,  lo  fee  simple  absolute,  without 
condition  precedent  or  subsequent  To  create 
a  condition  in  a  grant,  apt  and  apfffoprlate 
words  must  be  appended  to  the  grant,  which 
ex  vi  termini  import  that  the  Testing  or  con- 
tinnauce  of  the  estate  is  to  depend  upon  the 
coBdltton.  Craig  t.  Wells,  11  N.  Y.  320; 
Jackson  t.  McGallen,  8  Cow.  [N.  TO  296.  An 
estate  uptm  condition  cannot  be  created  by 
deed,  except  when  the  terms  of  the  grant 
will  admit  of  no  other  reasonable  interpre- 
tation." In  Webb  T.  Webb's  Heirs,  29  Ala. 
SS8,  606,  the  couH  said:  "The  granting  claose 
detwmlnea  the  interest  Intended  to  be  con- 
Tcyed,  and  prevails  over  the  introductory 
Htatonent  Kershaw  t.  Boykln.  1  Brev.  [S. 
G]  SOL  This  la  not  Intended  to  disturb  tbe 
well-aettted  mle  that,  if  two  clauses  In  a 
deed  are  so  repugnant  that  they  cannot 
stand  togethra,  the  first  prevails  over  the 
last"    See  Dli^n  v.  WUdman,  18S  Fed. 

398,  los  a  G.  A.  eis. 

It  la  a  w^-eettlsd  mle  ot  eonstmction 
that  a  deed  wlU  not  be  constmed  to  create  an 
estate  upon  oondlUon,  unleBa  Oie  language 
of  the  deed,  according  to  the  nilee  ot  law, 
or  pnvKrlo  v^ore^  inqwrts  a  condition,  or  the 
Intent  of  tbe  grantor  to  make  a  conditional 
estate  la  otlwrwlae  clearly  and  nneqiilTocally 
Indicated.  Thompaon  v.  Hart,  IBS  Oa.  640, 
548,66S.Bi2?0;  2  Devlin  on  Deeds,  i  848.  In 
Nelson  v.  Atlanta,  Sec,  By.  Oo.  185  Oa.  672, 
60  &  EL  lUS,  it  was  held:  "A  railroad  com- 
pany made  to  an  owner  of  land  lying  near 
tracks  nsed  by  it  a  written  proposition  to 
purchase  a  atrip  of  such  land  'on  the  f<dlow- 
Ing  terms,  oorenanta,  and  conditions,*  settii^ 
oot  that  the  strip  was  to  be  used,  In  con- 
nertton-  with  ofbtx  proper^.  In  a  general 
plan  for  railroad  terminals,  and  agreements 
as  to  erectile  a  wall,  moving  a  public  street, 
not  using  certain  land  for  stated  purposes, 
etc.  It  provided:  The  covenants  and  agree- 
ments her^  stated  to  be  incorporated  in 
the  deed  to  said  property,  so  as  to  run  with 
the  land  sold.'  The  proposition  was  accepted 
ta  writing.  Later  the  purchaser  assigned 
Its  rights  to  another  company,  and  the  seller 
on  receipt  of  the  purchase  price  made  to  such 
assignee  a  deed,  in  which  were  included  the 
covenants  and  agreements  of  the  contract 
Held,  that  the  contract  was  merged  into  the 
deed,  and  could  not  therefore  be  enforced 
against  the  original  purdiaser  as  containing 
personal  cov^ants." 

From  the  authorities,  we  conclude  that  the 
agreement  of  August  3»  1886,  was  merged  in 


the  deed  of  June  29,  1900,  and  became 
functus  officio  when  the  deed  was  executed, 
and  the  rlj^ts  ot  the  pntSee  ax*  baaed  alone 

upon  the  deed. 

[2]  2.  But  It  is  Inalated  that  the  president 
of  the  Augusta  Land  Company  was  without 
any  corporate  authority,  or  corporate  action 
on  the  part  of  the  land  company,  to  execute 
the  deed.  The  petition  alleges  that  on  June 
29,  1900.  "the  then  president  of  your  peti- 
tioner, In  the  name  of  your  petitioner,  execut- 
ed to  said  Augusta  Ballway  &  Mectric  Com- 
pany a  deed  conveying  the  said  10  acres  of 
land,"  etc.  A  copy  of  the  deed  Itself  la  a^  . 
tacbed  to  the  petition,  and  it  Is  recited  In 
the  deed  that  the  party  of  the  first  part 
(Augusta  Land  Company)  "has  caased  its 
corporate  seal  to  be  affixed  hereto."'  In 
Powell  on  Actions  for  Land,  pp.  273,  274,  | 
221,  the  author  says:  "Wherever  a  deed 
purports  to  have  been  executed  on  behalf  of 
a  corporation  by  an  official  or  executive 
agent  of  the  company,  and  the  corporate 
seal  Is  affixed,  the  presumption  is  that  the 
official  or  executive  agent  was  authorized  to 
execute  the  conveyance  on  behalf  of  the 
corporation."  To  the  same  effect,  see  Carr 
V.  Oa.  Loan  8bc  Co..  108  Ga.  767  (3),  83  S.  B. 
190;  Nelson  v.  8i>ence,  129  Ga.  36  (jS),  68 
S.  B.  697;  Taylor  v.  Hartsfleld,  134  Oa.  479, 
68  S.  E.  70.  There  was  no  effort  on  the  part 
of  the  Augusta  Land  Company  to  repudiate 
the  act  of  its  president  in  signing  the  deed, 
BO  far  as  the  record  discloses,  and  the  rule 
is  that,  if  the  principal  has  notice  of  an 
unauthorized  act  of  another  in  his  behalf  he 
must  repudiate  the  act  within  a  reasonable 
time,  or  he  will  be  deemed  to  have  ratified 
it  Mechem  on  Agency,  {  153  et  aeq. ;  31 
Cyc.  1275;  Whitley  v.  James,  121  Ga.  521, 
49  S.  EL  600.  And  the  above  rule  applies  to 
a  case  where  the  principal  Is  a  corporation, 
as  well  as  to  a  case  where  tbe  principal  is 
an  individual  Gold  Mining  Co.  v.  National 
Bank,  96  U.  8.  640,  24  L.  Ed.  648 ;  Mechem 
on  Agency,  |  158;  2  Thompson  on  Corp.  (2d 
Ed.)  S  2019. 

The  plaintiff  allowed  the  defendant's  pred- 
ecessor to  construct  tracks  and  operate  cars 
through  the  property,  and  to  remain  in  pos- 
session of  the  property  in  dispute  for  a  num- 
ber of  years,  without  any  effort  to  repudiate 
the  act  of  the  plaintiff's  agent  in  executing 
the  deed,  until  the  commencement  of-  this 
suit,  and  received  whatever  benefits  accrued 
to  It  by  reason  of  the  building  and  operation 
of  the  car  lines  as  set  out  in  the  petition. 
The  petition  alleges  no  facts  which  would 
excuse  the  plaintiff  for  a  failure  to  bring 
suit  earlier.  There  is  no  explanation  as  to 
why  the  plaintiff  did  not  know,  or  could  not 
have  known  by  the  exercise  of  ordinary 
care,  that  the  deed  had  been  executed.  With 
the  deed  signed  by  the  president  of  the  com- 
pany outstanding,  and  with  the  defendant 
company  building  a  line  of  railroad  on  and 
through  the  property  of  the  plaintiff,  It  is 
hardly  conceivable  that  [ji|ftz¥?ft!f<i5^Wjg4e 
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know  of  the  extetence  of  tho  deed  and  how. 
It  was  signed.  If  the  plaintiff  had  knowl- 
edge of  the  execution  of  the  deed,  and  took 
no  steps  to  repudiate  It,  although  the  de- 
fendant was  in  possession  under  it.  It  is 
bound  by  It;  If  It  had  no  knowledge  of  the 
execution  of  it  at  the  time,  but  since  its 
execution  it  has  by  Its  acts  ratified  the  exe- 
cntlon  of  the  deed,  it  Is  bound  by  its  terms. 
The  deed  was  absolute  on  Its  face,  and  no 
conditions  in  the  agreement  were  incorporat- 
ed In  the  deed;  and  this  b^ng  true,  there 
could  be  no  right  of  reverter  in  a  case  of 
this  kind.  Whatever  conditions  were  embrac- 
in  tbe  agreement  were  merged  In  the  ab- 
solute deed,  which  contained  no  conditions. 

[31  It  follows  from  what  has  been  said, 
and  from  the  authorities  cited,  that  the  de- 
fendant has  a  good  title  to  the  premises  in 
dispute,  and  the  court  below  did  not  err  in 
sustaining  the  demurrer  to  tbe  petition, 

Judgm^t  affirmed.  All  the  Justices  con- 
cur. 


GM  On.  46S) 

GEORGIA  &  F.  RT.  v.  NEWTON. 
(Supreme  Court  of  Georgia.    Aug.  12  1913.) 

(Bytlabut  Ay  iha  Court.) 

1.  Negugbnce  (I  101*)— Tbial  (S  253*)— In- 
structions— CONTBIBUTOBT  NEGLIGENCE. 

Where,  on  the  trial  of  a  suit  against  a  rail- 
road company,  to  recover  damages  for  injuries 
alleged  to  have  t>een  tortiously  committed  by 
the  company  on  the  pereon  aad  property  of  the 
iJlaintiff  while  croesmg  the  railroad  tracks  of 
tbe  former  at  a  public  street  crossing,  there  was 
evidence  tendii^  to  show  that  both  the  plaintiff 
and  the  defendant  were  negligent  at  tbe  time  of 
the  injury,  and  where  it  further  appears  that 
the  court  in  its  general  charge  failed  to  in- 
struct the  jury  relatively  to  the  plalDtifTs  right 
to  recover  where  his  own  negligence  equals  or 
exceeds  that  of  the  defendant,  it  was  reversihle 
error  to  refuse  a  written  request  to  charge  the 
jury  as  follows:  "If,  however,  you  believe  that 
the  railroad  employes  were  negligent  to  some  ex- 
tent, and  you  also  believe  that  tbe  pktintiff  was 
neglipent  to  an  equal  or  greater  extent,  the 
plaintiff  cannot  recover  in  this  case,  and  your 
verdict  should  be  for  the  defendaDt." 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Vcuu  big.  Sfi  StS,  163,  164 ;  Dec.  Dis.  §  101 
Trial,  Cent.  Dig.  (S  61&-623;  Dec.  Dig.  {  253.*] 

2.  Tbuz.  (§  281*)— Refusal  or  Ihbtbuctions 
— Erbonbovs  Requests. 

It  is  not  error  to  refuse  a  request  to  give 
to  the  jury  a  charge  which  does  not  accurately 
state  a  correct  principle  of  law. 

[E3d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {§  484,  660.  671,  673,  675;  Dea  Dig.  | 
26I.*J 

3.  Appeal  and  E^bob  (8$  170,  179*)— R-efus- 
Ai.  OF  I  NSTBUCTioNS— Presentation  Below 
— Constitution ALiTT  of  Statute. 

Grounds  as  to  the  unconstitutionality  of  an 
act  of  the  Legislature,  which  are  tbe  rasia  of 
exceptions,  must  be  urged  upon  the  trial,  and 
the  court  must  pass  upon  th^m,  before  error 
can  be  assigned  and  the  questions  considered  by 
the  Supreme  Court. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  h  1035-1052,  1099,  1100, 
1137-1140;  Dec.  Dig.  §S  170,  179.»] 


4.  Appeal  and  Ebbob  d  T28*)— ABsraNifBHTS 
OP  e:bbob— AnumsioN  or  Btidcnoe. 

An  assignment  of  error  upon  the  admission 
of  testimony,  whidi  does  not  state  what  objec- 
tion was  made  thereto  when  It  was  offered,  nor 
set  out  literally  or  in  rabstance  the  evidence  ob- 
jected to.  will  not  be  ooosidered  by  tbe  Supreme 
Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3010-3012;  Dec  Dig.  ( 
728.*] 

6.  Railboaos  (§  317*)— Obosbino  Acoidekt— 
Right  op  Reoovkbt. 

Tbe  petition  was  sufficient  to  withstand  the 

demurrer  filed. 

[Ed.  Note.— For  other  cases,  Railroads, 
Cent  Dig.  §  1009 ;  Dec.  Dig.  |  817.*] 

Error  from  Superior  Court,  Jenkliis  Coun- 
ty ;  B.  T.  Rawlings,  Judge 

Action  by  B.  L.  Newton  against  the 
Georgia  &  Florida  Railway.  Judgment  tor 
plaintiff,  and  defendant  brings  error.  Be- 
versed. 

Dixon  &  DixcHL,  ia  Hlllen,  T.  H.  SafftM,  of 
Swainsboro,  and  W.  H.  Bansett,  of  Augusta, 
for  plalutUt  In  ernn-.  EL  K.  Overstreet,  of 
Sylvanla,  and  A.  8.  Anderson,  of  HlUen.  for 
defendant  In  error. 

HltiL,  3.  The  plaintiff  in  the  court  below 
brought  suit  against  tbe  defendant  for  dam- 
ages resulting  from  Injuries  alleged  to  have 
been  sustained  by  being  struck  by  one  of 
defendant's  engines  and  cars  while  crossing 
the  railroad  tracks  of  the  defendant  at  a 
public  street  crossing  In  the  city  of  MIUol 
The  petition  alleged,  amonig  other  things, 
substantially  as  follows:  At  and  before  cross- 
ing the  railroad  tracks  ot  the  d^«idant  the 
plaintiff  looked  in  the  direction  from  which 
the  train  of  d^oidant  was  coming,  and  coold 
see  no  light  or  cars,  nor  did  lie  hear  the  bell 
or  whistle.  He  was  riding  on  tb»  rear  of  a 
two-horse  wagon  drawn  by  two  mnles  and 
drlvoi  by  a  negro  man.  The  train  which 
passes  the  crossing  at  which  the  Injury  oc- 
curred was  20  minutes  late  on  tbe  day  of  the 
injury,  and  the  i^alntlfC  thon^t  It  bad  gone; 
hut  be  looked  In  both  directi<»ifl  before  going 
<m  tbe  trade  It  was  about  dark,  and  be 
could  not  see  an  object  at  any  distance.  Tbe 
train  was  about  a  ear  length  from  him  whoi 
be  first  saw  it,  and  was  mnnlng  at  a  bl^ 
rate  of  speed,  which  be  estimated  to  be 
about  25  or  80  mllea  an  hour,  and  in  ezoeas 
of  the  rate  prescribed  bj  the  ordinance  of  ttie 
city  of  Hlllen,  and  it  was  impossible  fw  1dm 
to  have  avoided  being  struck  by  the  oiglae. 
The  mules  became  frightened,  and  turned 
quickly  up  the  track  in  the  direction  the 
train  was  going.  Tbe  aiglne  struck  the 
wheels  of  the  wafon  and  one  of  the  mules. 
The  i«Br  ot  the  wagon  in  whltdi  be  was  sit- 
ting was  pulled  towards  the  train,  and  plain- 
tiff atten^ted  to  leap  from  It,  but  was  J^ked 
under  the  car  bdilnd  Qie  eaugine,  whicb  ran 
over  bis  foot,  necessitating  Its  amputation. 

Tbe  defendant  filed  an  answer,  denying 
the  all^ations  of  negligence  on  its  part,  and 
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averring  that  the  alleged  injury  to  the  plain- 
tiff was  caused  by  hia  own  negligence  In 
attempting  to  cross  the  railroad  track  In 
tront  of  a  moving  train,  which  he  saw  or 
heard,  or  by  the  exercise  of  ordinary  care 
and  dlligeoce  conld  have  heard  or  seen,  be- 
fore attempting  to  cross.  A  demurrer  to  the 
petition  was  overmled,  and  to  this  ruling 
the  defendant  filed  exceptions  pendente  lite. 
On  the  trial  there  was  evidence  tending  to 
support  the  respective  contentions  of  the  par* 
ties.  The  Jury  found  a  verdict  for  the  plaln- 
tUF,  and,  the  defendant's  motion  for  a  new 
trial  having  been  overruled,  it  excepted. 

[1]  1.  Error  la  assigned  because  the  conrt 
refused  a  written  request  to  give  in  charge 
to  the  Jury  the  following:  "If,  however,  yon 
believe  that  the  railroad  employes  were  negli- 
gent to  some  extent,  and  you  also  believe  that 
the  plaintiff  was  negligent  to  an  equal  or 
greater  extent,  the  plaintiff  cannot  recover 
Id  this  case,  and  your  verdict  should  be  for 
the  defendant"  The  court  erred  in  not  giv- 
ing this  instruction.  There  was  evld^ce 
tending  to  show  that  the  d^endant  was 
negligent  In  having  no  headlight,  in  not  ring- 
ing the  bell,  and  in  running  at  a  high  rate 
of  speed,  etc  There  was  also  evid^ce  tend- 
tng  to  show  that  the  plaintiff,  or  hia  servant, 
who  was  driving,  was  guilty  of  contributory 
negligence  at  the  time  of  the  injury.  There 
was  nothii^  In  the  general  charge  of  the 
court  to  covw  the  request  as  presented  by 
tbe  defendant  This  court  lias  held  that, 
where  the  Injury  complained  of  was  tbe  re- 
sult of  mutual  n^Ugenoe  tba  i^lntUTs 
servant  and  the  defendant,  there  can  be  no 
recm&rr  unless  the  servant  was  less  In  fault 
than  the  defendant  Central  Railroad  Co. 
V.  Newman,  M  Ga.  664,  21  S.  B.  219;  So.  By. 
Go.  V.  Watson,  IM  Oa.  243,  247,  80  &  B.  81& 
This  Is  the  law  In  this  state,  as  we  under^ 
stand  it;  and  the  request  to  charge  being 
sabstantially  a  correct  statement  of  the  rule, 
and  being  authorized  mider  the  facts  of  this 
case,  it  was  reversible  enoT  to  decline  to 
giTO  i^  where  a  proper  request  therefor 
had  been  made.  See  GItII  Oode,  H  2781. 
60S4. 

[2]  2.  Complaint  Is  made  because  of  the 
refusal  of  the  ooort  to  gLve  the  followli^  In- 
struction to  the  Jury,  duly  requested  In  writ- 
ing: "If  you  b^eve  that  the  railroad  on- 
ployds  Vere  guilty  of  n^llgoace  caused  the 
injury  to  plaintiff,  and  yon  believe  that  plain- 
tiff conld  not  have  avoided  the  injury  to 
himself  by  the  exercise  of  ordinary  diligence 
on  bis  part,  and  you  believe  that  plaintiff 
was  not  guilty  of  as  great  amount  of  dili- 
gence as  were  the  employte  of  the  rail- 
road, but  you  also  believe  that  plaintiff  was 
guilt!^  of  some  negligence  then  It  is  your 
duty  to  decrease  the  amount  of  the  recovwy 
to  which  plaintiff  in  this  case  would  be  en- 
titled to  by  an  amount  proportionate  to  the 
extent  which  plalntlfrs  n^llgence  bears  to 
thtf  negligence  of  the  employes  of  the  rail-j 


road."  We  must  treat  this  requ^  as  hav- 
ing been  presented  to  the  trial  Judge  in  the 
language  above  quoted,  which  is  copied  from 
the  seventh  ground  of  the  motion  for  a  new 
trlaL  The  request  la  also  set  ont  In  the 
brief  for  plaintiff  in  error,  and  there  It  to 
repeated:  "And  yon  also  believe  that  plain- 
tiff was  not  guilty  of  as  great  an  amount  ot 
diligenoe"  etc  It  may  he  that  counsel  in- 
tended to  use  the  word  "negligence,"  Instead 
of  "diligence";  but  there  Is  no  suggestion 
either  in  the  record  or  the  briefs  of  counsel 
that  the  charge  as  set  forth  in  the  motion 
for  a  new  trial  Is  not  In  the  language  re- 
quested. It  Is  also  confusing  In  other  re-  • 
spects,  and,  as  it  stands,  of  course,  does  not 
accurately  state  a  principle  of  law;  and  the 
court  was  Justified  in  declining  to  give  It  In 
charge  to  the  Jury. 

[3]  8.  Complaint  Is  also  made  because  the 
court  refused  a  written  request  to  Instrnct  the 
Jury  that  section  2075  of  the  Civil  Code  (com- 
monly known  as  the  blow-post  law)  was  un- 
constitutional ;  also,  because  he  declined  to 
instruct  them:  "I  chai^  yon  further  that 
the  latter  part  of  said  section,  to  wit, 
to  simultaneously  check  and  keep  checking 
the  speed  thereof  so  as  to  rt<^  In  time 
should  any  person  or  thing  be  <aoaBing  the 
track  on  said  road,'  is  not  tSie  law  of  Qeorgla, 
and  is  invalid  and  not  binding  on  said  de- 
fendant and  that  the  same  is  unconstttn- 
tionaL"  Several  reasons  were  assigned  in 
the  motion  for  a  new  trial  why  the  section  In 
question,  as  a  whole,  and  the  ptnUon  Above 
quoted,  wwe  rept^iant  to  the  dause  of  ttie 
federal  Constltntlon  giving  to  Congress  the 
power  to  regulate  cowm&ce.  It  does  not 
appear  from  the  assignments  of  error,  how- 
ever, that  at  the  time  of  tendering  the  re- 
quests to  charge,  or  at  any  time  during  the 
progress  of  the  trial,  any  reason  was  urged 
before  the  court  why  the  law  In  question  was 
unconstitutional,  or  what  provlalon  of  the 
Constltntlon  It  was  contended  it  was  in  viola- 
tion of.  The  request  was  for  tbe  court  to 
charge  broadly  that  the  law  was  unconstl- 
tntlonal,  without  giving  or  urging  at  the  time 
any  reason  why  it  was  so.  Grounds  as  to 
the  unconstitutionality  of  an  act  of  the  Legis- 
lature, which  are  the  basis  of  exertions, 
must  be  urged  upon  the  trial,  and  the  court 
must  pass  upon  them,  before  error  can  be  as- 
signed and  the  question  considered  by  the 
Supreme  Court  Brovm  v.  State,  114  Ga.  ao 
(2),  89  S.  E.  87S:  Griggs  T.  State,  130  Ga.  16, 
60  S.  EL  108;  Anderson  v.  State,  2  Ga.  App. 
1,  68  8.  B.  401. 

The  ruling  here  made  disposes  of  the  toitfa 
and  eleventh  grounds  of  the  motion  for  new 
trial,  which  complain  that  the  headlight  law 
to  not  a  valid  law. 

[4]  4.  Complaint  la  made  because  the  court 
refused  "to  rule  out  all  of  the  evidence  in- 
troduced in  reference  to  an  electric  head- 
light or  the  failure  to  have  an  electric  head- 
light on  the  KM»motivet,-;g,fJ^^^t^[e 
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repeatedly  rnled  tbat  an  aarignmeiit  of  orror 
upon  the  admiesloii  of  testimony,  whldi  does 
not  state  what  objection  was  made  thereto 
whffiQ  offered,  nor  set  out  literally  or  In  snb- 
stanee  the  eridence  referred  to,  Is  without 
merit  and  cannot  be  considered.  Wright  t. 
Roberta,  116  Oa.  1&4  (4).  42  S.  B.  369;  Pear- 
son T.  Brown,  106  6a.  802,  81  S.  B.  746; 
Tomi^lns  T.  Gompton,  97  Ga.  375,  2S  S.  E. 
838:  WUllngham  t.  Sterling  Cycle  Works, 
113  Oa.  958,  89  S.  B.  314;  Somers  t.  State, 
116  Ga.  586,  42  S.  B.  779;  1  Mich.  Dig.  Oa. 
R.  636,  637;  13  Mich.  Dig.  Ga.  R  134  (11). 

[6]  6.  The  court  did  not  err  in  oTerniling 
•  the  demurrer  to  the  petition. 

Judgment  reversed.  All  the  Justices  oon- 
cnr. 


(140  Ga.  640) 

HOWB  T.  SPBNCBR. 
(Supreme  Court  <tf  Geoi^a.    Aug.  14,  1918.) 

(SyUabut  iv  tU  Oowi.) 
Sales  (I  472*)— Comditional  Salbs— Pub- 
0HA8I  FBou  BuTER— Title  AoquiBKD. 
Spencer  and  Hamphr^  entered  Into  an 
agreement,  by  the  terms  of  «1iich  Spencer  was 
to  sell  to  Humphrey  a  certain  pair  of  mules  at 
a  given  price,  a  specified  part  of  which  Humph- 
rey was  to  pay  In  cash,  and  for  the  balance 
he  was  to  give  his  two  promissory  notes,  with 
his  father  as  surety,  to  Spencer  in  equal 
amounts,  maturing  at  designated  times.  The 
notes  were  to  contain  a  stipulation  that  title  to 
the  mules  was  to  remain  in  Spencer  until  the 
notes  should  be  fully  paid.    The  notes  were 

Krepaxed  in  accordance  with  the  agreement; 
ut  as  no  offic^  was  present  to  attest  their 
execution,  and  as  Humphrey's  father  was  not 
present,  it  was  agreed  that  Humphrey  should 
take  them  to  the  county  where  he  said  he  resid- 
ed, and  there  execute  them,  with  his  father  as 
surety,  in  the  presence  of  an  officer,  and  return 
them  by  mail  to  Spencer.  At  the  time  of  this 
transaction  Humphrey  made  the  cash  payment 
and  Spencer  dellTered  to  him  the  possession  of 
the  mules.  Subsequent^,  and  on  the  same  day, 
Humphrey  traded  the  mules  to  Rows  for  a 
fair  consiaeratioD,  which  he  received  from  Bowe 
st  the  titne,  and  delivered  to  Um  the  mules. 
Rowe  at  the  time  had  no  notice  of  the  agree- 
ment between  Spencer  and  Humphrey.  The 
notes  were  executed  by  Humphrey  the  next 
momlDg  before  a  notary  public,  who  officially 
attested  them,  and  ^ej  were  delivered  to  Spen- 
cer Uiat  day;  Humphrey's  father  not  having 
signed  them.  Three  or  four  days  thereafter 
Spencer  Informed  Rowe  of  the  agreement  be- 
tween Humphry  and  Spencer,  and  of  the  lat- 
ter's  dalm  of  title  to  the  mules,  and  Rowe  a 
abort  time  afterwards  disposed  of  them  to  bis 
own  use.  The  notes  were  recorded  within  less 
than  30  days  after  their  execution.  Held,  that 
Rowe,  as  against  Spencer,  obtained  no  title  to 
the  mules. 

tEd.  Note.— For  other  cases,  see  Sales,  Cent 
E.  H  1366-1876;  Dee.  Dig.  |  472.*] 

ImmpUn,  dissenting. 

Error  from  8uperiorjConrt,awlnnett  Coun- 
ty; Robt  T.  Daniel,  Judge. 

Action  by  B.  A..  Spencer  against  W.  H. 
Kowfc  Jodgnient  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 


Spacer  Inon^t  trorar  ts«lint  Bowe. 
There  was  a  wdlct  for  tbe  plaintiff.  The 
defendant  was  refused  a  new  trial,  and  be 

excepted. 

Tlie  testimony  of  the  plaintiff  was  as  fol- 
lows: On  June  19, 1006,  be  agreed  to  sell  the 
mules  In  controversy  to  one  Hnmphrey  fer 
the  price  of  9460,  of  which  the  enm  of  $100 
was  to  be  paid  cash,  and  for  the  balance 
Humphrey  was  to  give  Spencer  two  prom- 
issory notes,  each  for  $176,  payable  respeo 
tlvely  September  1  and  November  1,  1006. 
Title  to  the  mules  was  to  be  retained  by 
Spencer  until  the  satire  purchase  price  should 
be  paid.  This  agre^ent  was  entered  into  at 
Flowery  Branch,  HaU  county,  this  state.  At 
that  place  and  on  the  day  of  the  agreement 
two  promlBsory  notes  were  written  or  fllled 
out,  embodying  all  the  terms  of  the  agree- 
ment, as  to  date,  times  of  payment,  and 
amounts  to  be  paid ;  and  each  note  contained 
the  following  stipulation:  "This  note  having 
been  given  to  said  E.  A.  Spencer,  as  per  con- 
tract, for  two  black  mare  mnles,  named 
Mame  and  Maud,  it  Is  hereby  agreed  that  th« 
ownership  of  title  to  said  mules  shall  remain 
to  said  B.  A.  Spencer  until  this  note  Is  fully 
paid."  Hnmphrey  made  the  cash  payment 
The  notes  were  written  out  in  accordance 
with  the  agreement  at  Flowery  Branch, 
where  the  plaintiff  was  engaged  in  bualness, 
and  where  the  transajctl<m  took  place.  As 
no  officer  was  there  to  witness  Humphrey's 
slgnatore  to  the  notes,  and  as  his  father  lived 
at  Buford,  Gwinnett  county,  where  plalntUT 
was  informed  by  Hnmphrey  he  also  resided, 
it  was  agreed  hetweoi  plaintlfl  and  Hnmphr 
r^  that  the  latter  should  take  the  notes  to 
Buford,  where  he,  and  his  father,  as  sorety, 
would  execute  them,  in  the  presoice  of  an  of- 
ficer, and  that  Humphrey  would  thai  return 
them  by  mall  to  plalntUL  In  accordance  wltb 
this  agreement,  the  notes  were  given  to 
Humphry  for  the  purpose  just  stated,  and 
plaintiff  also  delivered  to  him  the  posses- 
sion of  the  moles.  Hompbr^  left  Flowery 
Branch,  with  the  notes  and  the  mules  in  his 
possession,  abont  nocm  on  June  19, 1906^  The 
n^  day  plaintiff  received  the  notes  by  mall, 
which  appeared  to  hnve  been  signed  1^ 
Humphrey  in  the  presence  of  a  notary  public, 
but  had  not  been  dgned  by  Htunidirey's  flather. 
Witliln  two  or  three  days  thereafttf»  tb» 
plaintlfl  went  to  Bnferd  to  Investtglte  the 
matter,  and  ascertained  tbat  Htunpbr^  had 
sold  the  mules  to  tibe  defendant,  Bowe.  Plain- 
tiff tberenpm  ubiblted  to  the  dtfendant 
Humphrey's  notes,  and  at  the  same  time  in- 
formed the  deCKidant  that  title  to  the  miilea 
was  in  him,  the  plaintiff.  The  notes  were  pat 
In  evidoice  by  the  plaintiff.  Th^  were  dated 
June  3^  1906,  and  contained  a  ressmtion  of 
title  to  the  mules  in  Spencer.  Thqr  aweared 
to  have  been  executed  by  Humpbcnv  in  the 
presence  of  a  notary  public  and  were  filed 
for  record  and  recorded  In  Gwinnett  coun^ 


'For  other  esses  MS  ssias  topic  and  secUon  NUUBER  to  Dec  Dig.  A  Am.  Cl<E)K|^-|^^^ClyiJ  gM[n]g^«x«B 
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Hunqdur^'s  ffttber. 

The  notary  tesOfled  tlut  Humpbrey  ilsiied 
the  notes  In  his  presence  in  Boford.  He  could 
not  remember  the  date,  but  did  remember 
that  the  notes  were  executed  "late  one  eTe> 
nlngor  early  one  morning,"  as  he  recalled  that 
he  had  to  take  them  to  the  front  of  the  store 
in  order  to  get  sufficient  light  to  write  bis 
signature.  He  further  testified:  "Charlie 
Humphrey  was  driving  a  pair  of  gray  ponies 
at  the  time.  Mr.  Rowe  had  previously  had 
these  ponies  In  his  possession.  *  *  *  I 
had  never  seen  Humphrey  driving  these  pon- 
ies before  this  time." 

The  defendant  admitted  In  his  answer  that 
he  purchased  the  mules  in  controversy  from 
Humphry  on  June  19,  1906;  and  his  testi- 
mony was  to  the  following  effect:  He  gave 
Humi^r^,  in  exchange  for  the  mules,  a 
pair  of  ponies,  a  set  of  harness,  a  buggy  pole, 
and  ¥100  In  cash,  all  b^g  of  the  value  of 
He  traded  with  Humphrey  for  the 
mules  about  6:20  o'clock  p.  m.,  Eastern  time, 
which  was  an  hour,  or  an  hour  and  a  half, 
before  sunset  At  the  time  of  this  trader  he 
did  not  know  from  whom  Humphrey  had 
bought  the  mules,  and  had  no  notloe  of  the 
contract  of  sale  between  Htunphrey  and 
Spencer.  Humphry  never  drove  the  ponies 
given  him  In  exchange  for  the  mules  until 
the  day  following  this  brada  Witness  sold 
the  mules  a  short  time  after  he  learned  that 
plaintiff  claimed  title  to  them,  and  before  this 
actum  was  brought 

J.  A.  Ferry,  of  LawTeneevllle.  and  J.  Y. 
Pool^  of  AUanta.  fbr  plaintiff  In  enor.  I. 
U  Okea,  of  LawrencevlUe,  and  B.  O.  Dobbs, 
of  Buford,  for  defendant  In  wror. 

FISH,  a  3.  (after  stating  the  facts  as 
above).  "Whenever  personal  property  Is  sold 
and  delivered  with  a  condition  affixed  to 
the  sale  that  the  title  tbereto  is  to  remain 
In  the  vendor  of  such  personal  property  un- 
til the  purchase  price  thereof  shall  have  been 
paid,  every  such  conditional  sale,  In  order 
for  the  reservation  of  title  to  be  valid  as 
against  third  parties,  shall  be  evidenced  In 
writing,  and  not  otherwise.  And  the  written 
contract  of  every  such  conditional  sale  shall 
be  executed  and  attested  in  the  same  manner 
as  mortgages  on  personal  property ;  as  be- 
tween the  parties  themselves,  the  contract 
as  made  by  them  shall  be  valid  and  may  be 
enforced,  whether  evidenced  in  writing  or 
not"  ClvU  Code,  |  3318.  "Conditional  bills 
of  sale  must  be  recorded  within  thirty  days 
from  their  date,  and  in  other  respects  shall 
be  governed  by  the  laws  relating  to  the  reg- 
istration of  mortgages."  Id.  i  3319.  Mort- 
gages on  personal  property  must  be  executed 
in  the  presence  of,  and  attested  by.  or  prov- 
ed before,,  a  notary  public  or  Judge  of  any 
court  In  this  state,  or  a  clerk  of  the  supe- 
rior court,  and  recorded.  Id.  |  3257.  A 
mortgage  on  personalty  mupt  be  recorded  In 
79SJD.-10  * 


the  county  where  the  mortgagor  resided  at 
the  time  of  Its  ezecutton,  if  a  resident  of  this 
state.  Id.  I  3269.  According  to  Cbe  undis- 
puted evidence  all  the  requirements  of  the 
above-quoted  sectlona  of  the  Code  were  (im- 
plied with,  r^tlvely  to  the  notes  given  by 
Humphrey  to  the  plaintiff  for  the  balance  of 
the  purchase  price  of  the  mules  bought  by 
Humphrey  from  the  plain tLff,  there  being  In 
the  notes  a  condition  that  the  title  to  the 
mules  should  remain  In  the  plalntUf  until 
the  notes  should  be  fully  paid.  The  notes 
were,  of  course,  In  writing;  they  were  ex- 
ecuted In  the  presence  of  and  attested  by  a 
notary  public,  and  were  recorded  within  less 
than  30  days  from  the  date  of  their  execu- 
tion. There  was,  moreover,  ample  evidence 
to  sustain  a  finding  that  the  notes  were  re- 
corded in  the  county  where  Humphrey  resid- 
ed at  the  time  of  their  execution,  which  the 
Jury  necessarily  found  to  be  true  In  render- 
ing a  verdict  for  the  plaintUf;  the  court 
having  properly  Instructed  them  on  this 
point  There  were  some  circumstances  tes- 
tified to  by  the  defendant  himself,  which 
seemingly  might  have  authorized  the  Jury  to 
find  that  at  the  time  he  traded  for  the 
mules  he  had  notice  sufficient  to  excite  at- 
tention, and  to  put  him  on  Inquiry  as  to 
Humphrey's  title  to  them,  or  as  to  who  had 
legal  title,  and  that  sudi  Inquiry  would 
probably  have  developed  the  fact  that  the 
title  was  in  the  plalntUf;  but  in  the  view 
we  take  of  the  case  we  have  not  deemed  it 
necessary  to  set  forth  such  drcumstancea. 

Aside  from  the  matter  Just  referred  to, 
and  considering  the  evidence  from  the  view- 
point most  favorable  to  the  defendant  how 
stands  the  case?  This  way:  Defendant 
traded  with  Humphrey  for  the  mules  on 
the  same  day  the  latter  contracted  to  pur- 
chase them  from  the  plaintiff,  and  within  a 
few  hours  after  that  transaction.  At  the 
time  of  his  trade  with  Humphrey  the  de- 
fendant had  notice  of  the  plaintlfrs  title  to 
the  mules,  and  the  property  given  by  defend- 
ant In  exchange  for  them  amounted  to  a 
fair  price.  The  agreement  between  the 
plaintiff  and  Humphrey,  or  rather  so  much 
thereof  as  remained  to  be  executed,  had  been 
reduced  to  writing,  in  the  form  of  the  two 
notes,  which  written  agreement  Humphrey 
had  in  bis  possession  at  the  time  he  traded 
the  mules  to  the  defendant,  which  poBsession 
was  for  the  purpose,  and  in  pursuance  of  the 
agreement  with  the  plaintiff,  of  executing 
them  before  an  officer,  and  thereafter  return- 
ing them  by  mail  to  the  plaintiff.  At  the 
same  time  Humphrey  had  possession  of  the 
mules,  also  with  the  consent  of  the  plaintiff, 
as  Humphrey  was  taking  the  notes  for  the 
balance  of  the  purchase  price  to  Owlnnett 
county  to  be  properly  executed  by  him  and 
his  father  as  surety,  and  to  be  returned  to 
the  plaintiff.  The  notes  were  duly  executed 
by  Humphrey  alone  early  the  next  morning 
after  the  trade  between  defendant  and 
Humphrey,  and  were  "c^^^lj^KSieMg  ic 
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by  tbe  plaintiff,  and  were  recorded  wltMn 
legs  than  30  days  after  tb^r  execution. 

Taking  all  this  to  be  true,  did  the  defend- 
ant obtain  a  valid  title  to  tbe  mules,  or  one 
superior  to  that  of  the  plaintiff?  The  Tlew 
of  the  case  Just  presented  does  not  show  a. 
case  where  a  vendor  sold  and  delivered  per- 
sonalty under  an  agreement,  entered  into 
at  the  time  of  the  sale  and  delivery  of  the 
property,  that  the  vendee  would,  at  a  time 
subsequent  to  the  completion  of  the  sale, 
execute  and  deliver  to  the  vendor  a  note  for 
the  purchase  price  of  the  personalty  with  a 
condition  that  the  title  to  the  personalty 
should  remain  in  the  vendor  until  the  note 
should  be  paid.  In  section  3318  of  the  Civil 
Code,  where  personalty  is  sold  and  delivered 
with  a  condition  affixed  to  the  sale  that  the 
title  to  the  property  is  to  remain  in  the  ven- 
dor until  the  purchase  price  thereof  shall 
have  been  paid.  In  order  for  the  reservation 
of  title  to  be  valid  against  third  parties  it 
must  be  in  writing  and  the  contract  executed 
and  attested  as  the  statute  requires  in  cases 
of  chattel  mortgages,  and  recorded  within 
30  days  after  the  date  of  tbe  sale.  This 
statute  contemplates  a  sale  and  delivery  of 
the  property  in  pursuance  thereof.  Tbe  gen- 
eral rule  is:  "Where  the  buyer  Is  by  tbe  con- 
tract bound  to  do  anything  as  a  condition, 
either  precedent  or  concurrent,  on  which  the 
passing  of  tbe  property  depends,  the  proper- 
ty will  not  pass  until  tbe  condition  be  ful- 
filled, even  though  the  goods  may  have  been 
actually  delivered  into  the  possession  of  the 
buyer."  1  Benjamin  on  Sales  (6th  Am.  Ed.) 
§  366,  p.  359. 

This  principle  has  been  recognized  by  this 
court  In  several  cases,  wherein  it  was  an- 
nounced that  "if  personal  chattels  be  sold 
upon  the  express  condition  that  they  are 
to  be  paid  -for  on  delivery,  and  they  are  de- 
livered upon  the  faith  that  the  condition  will 
be  immediately  performed,  and  performance 
Is  refused  upon  demand  in  a  reasonable  time, 
no  title  passes  to  the  buyer."  Bergan  v.  Mag- 
nus, 98  Ga.  514,  513,  25  S.  B.  570 ;  Wilson  v. 
Comer,  125  Oa.  500,  54  S.  E.  355,  114  Am.  Ht 
Rep.  245;  Susong  v.  McKenna,  126  Oa.  433, 
55  S.  E.  236;  Starnes  v.  Roberts,  128  Oa.  718, 
58  S.  E.  348;  Wallier  v.  O'NeUl  Mfg.  Co., 
128  Ga.  831,  68  S.  B.  475.  In  these  cases, 
however,  the  action  was  by  the  vendor 
against  the  vendee,  and  tbe  interest  of  a 
third  person  was  not  mvolved,  except  in 
Bergan  t.  Magnus,  where  the  coutest  was  be- 
tween the  vendor  and  an  attaching  creditor 
of  the  vendee.  It  not  appearing,  however, 
that  tbe  vendee  had  obtained  possession  of 
tbe  goods  with  tbe  consent  of  tbe  vendor, 
and  in  Walker  v.  O'Neill  Mfg.  Co.,  where  tbe 
contest  was  between  two  parties  each  claim- 
ing to  have  purchased  the  article  in  contro- 
versy from  the  same  vendor.  In  Wheeler  ft 
Wilson  Mfg.  Co.  V.  Bank,  105  Ga.  67.  81  S.  E. 
48,  it  was  held:  "Where  a  purchaser  agrees 
to  pay  for  goods  on  delivery,  either  in  cash 
at  a  named  discount  or  by  note  doe  In  ope 


montbs,  the  contract  of  sale  is  conditional, 
and  the  payment  of  tbe  cash  or  the  giving 
of  the  note  is  a  condition  precedent  to  tbe 
passing  of  title.  Where,  however,  the  goods 
are  delivered  by  the  seller  and  left  for  some 
time  in  the  possession  of  the  purchaser,  no 
steps  for  their  reclamation  being  taken  by 
the  seller,  and  the  purchaser  mortgages  them 
to  an  innocent  third  party,  such  conduct  may 
amount  to  a  waiver  of  tbe  condition  and  op- 
erate to  pass  the  title  to  the  goods  Into  the 
purchaser."  It  was  there  further  held: 
"Even  if;  in  this  case,  the  condition  was  not 
waived,  still,  under  the  provisions  of  our 
Code,  the  reservation  of  title  was  not  valid 
as  against  a  third  party  without  notice ;  the 
conditional  contract  of  sale  having  been  nei- 
ther executed  and  attested  nor  recorded  aa 
provided  by  law."  In  that  case  the  con- 
test was  between  the  vendor  and  the  sub- 
sequent innocent  mortgagee.  In  the  opin- 
ion it  was  said:  "An  absolute  and  uncon- 
ditional delivery  of  the  goods  may  waive 
the  reservation  of  title,  and  a  vendor  cannot 
rely  upon  his  reservation  of  title  as  against 
Innocent  third  persons,  where  they  have  been 
Injured  by  his  waiting  an  unreasonable 
length  of  time,  after  breach  of  the  condition 
precedent,  before  taking  any  steps  to  reclaim 
bis  goods." 

It  Is  obvious  that  the  first  ruling  made  In 
that  case  necessarily  carries  with  it  tbe  im- 
plication that,  had  the  vendor  taken  steps  to 
reclaim  his  goods  within  a  reasonable  time 
after  breach  of  the  condition  precedent,  there 
would  have  been  no  waiver  of  bis  title,  even 
as  against  an  Innocent  mortgagee  to  whom 
the  goods  may  have  been  mortgaged  by  the 
purchaser  prior  to  any  move  taken  by  the 
seller  for  tbe  reclamation  of  the  goods.  The 
second  ruling  expressly  held  that  where  a 
purchaser  agrees  to  pay  for  goods  on  deliv- 
ery, either  In  cash  or  by  note  maturing  at  a 
given  time,  such  transaction  falls  within  the 
provisions  of  Civil  Code,  {  3318,  as  to  condi- 
tional sales.  In  Penland  t.  Cathey,  110  Ga. 
431,  35  S.  E.  659,  it  was  said:  "The  evidence 
in  the  record  makes  a  clear  case  of  such  a 
conditional  sale  of  personal  property  as  Is 
contemplated  in  section  2776  [now  3318]  ot 
tbe  Civil  Code.  The  property  sold  and  the 
price  to  be  pcdd  were  ascertained  and  deter- 
mined; there  was  no  act  of  the  vendee  to 
be  performed  before  the  sale  was  completed ; 
and  the  delivery  was  onconditionaL"  The 
language  "there  was  no  act  of  the  vendee 
to  be  performed  before  tbe  sale  was  com- 
pleted," implies,  of  course,  that,  had  there 
been  some  act  of  the  vendee  to  be  performed 
before,  then  the  transaction  would  not  have 
been  aucb  a  conditional  sale  of  personal  prop- 
erty as  is  contemplated  by  the  section  of  the 
Code  referred  to. 

Even  if  none  of  the  cases  to  which  we  have 
referred  is  in  principle  controlling,  when  ap- 
plied to  the  facts  of  the  case  now  In  hand, 
under  its  own  facts,  the  plalntlfTs  title  was 
superior  to  any  it^tce9(>tfas)  ^^^Mm  ob- 
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talned  by  tbe  trade  he  made  with  Hnmphrey. 
This  is  tnie,  for  the  reason  that  at  the  time 
the  defendant  traded  with  Humphry  the 
contract  between  the  plaintiff  and  Humphrey 
rested  In  derl,  as  one  of  the  essential  acts 
to  be  done  by  Homphrey  In  order  to  complete 
the  contract  between  him  and  the  plaintiff 
remained  unperformed;  that  Is,  the  proper 
exeentlon  of  his  notes  for  the  balance  of  the 
purchase  price  of  the  mnles  and  the  delivery 
of  the  notes  to  the  plalnticr.  According  to 
the  agreem^t  between  plaintiff  and  Homph- 
rey,  this  most  important  act  was  to  be  donft, 
as  a  part  of  the  contract  for  the  porchase  of 
the  mnles  by  Humphrey,  before  there  should 
be  a  complete  sale;  and  under  tlie  evldeni^ 
it  was  clearly  the  Intention  of  both  Humph- 
rey and  the  plaintiff  tliat  this  act  'should  be 
I>erformed'  by  Humphrey  at  once  or  present- 
ly. The  only  reason  that  It  was  not  done  at 
ttie  time  the  notes  were  written,  according 
to  the  nndleputed  eridence,  was  that  there 
was  no  officer  before  whom  the  notes  could 
be  executed  in  accordance  with  the  statute. 
Moreover,  they  were  executed  early  the  next 
morning  and  on  the  same  date  returned  to 
the  idalntlfl.  There  was  no  delay  In  the  ex- 
ecotlon  and  return  of  the  notes,  no  laches  on 
the  part  of  the  plaintlfF,  and  we  are  decided- 
ly confident  that  the  defendant  did  not  ob- 
tain a  valid  title  to  the  mules  by  his  trade 
with  Humphrey,  made  during  what  we  may 
call  the  niaMHg  of  the  contract  for  the  sale 
of  the  mules  the  idaintUF  to  Humphrey, 
alUioiigh  the  latter  was  In  possession  of  the 
mulee  under  the  drcnmstances  stated  at  tbe 
time  he  traded  them  to  the  defendant 

Counsel  for  plaintiff  In  error  stroiurly  re- 
lies upon  the 'case  of  Harp  v.  Patapsco  Guano 
Co^  99  6a.  752, 27  8.  D.  181.  That  case,  how 
ever,  fa  not  binding  authorltr  for  anything 
contrary  to  what  we  have  here  mled,  and 
for  two  reasons,  namely :  Only  two  Jus- 
tices participated  in  the  decision;  and  <2) 
whatever  was  said  In  the  opinion  owtrary  to 
our  ruling  here  was  purely  obiter.  More- 
over, the  facts  of  that  case  were  essentially 
different  from  those  In  the  case  now  In  hand. 
The  Judgment  there  under  review  by  this 
court  was  the  overruling  of  a  oertlorart  by 
the  Judge  of  the  superior  court;  the  case 
having  hew  orlj^nally  tried  before  a  Jury 
in  a  maglstrat^a  court  We  make  the  fol- 
lowing iiuotati<niB  from  the  (qdnlon  In  that 
case :  "As  execution  tn  fovor  of  the  Patapsco 
Onano  Company  against  Oouch,  founded  on 
a  Judgment  rendered  February  9,  1895,  was, 
on  October  ISth  of  that  year,  levied  upon  the 
mule,  which  was  claimed  by  Harp.  •  •  • 
From  the  evidence  as  set  forth  In  the  mag- 
istrate's answer,  it  appears  that  Gonch 
bought  the  mule  from  Harp  in  January, 
1895,  under  a  i>arol  contract,  by  the  terms 
of  which  the  title  was  to  remain  in  Harp 
until  the  mule  was  paid  for,  and  the  mule 
was  immediately  delivered  to  Gonch  In  pur- 
suance of  this  contract   So  far  as  can  he 


gathered  from  the  answer  to  the  certiorari 
[whldi  was  not  traversed]  the  trade  between 
Harp  and  Gouch  was  complete  when  the  de- 
livery of  the  mule  took  place.  It  does  ap- 
pear, as  an  independent  fact,  that  Gouch 
subsequently  [May  23.  1896,  some  four 
months  after  his  parol  qontract  with  Harp] 
executed  and  delivered  to  Harp  h  promissory 
note  for  tbe  purchase  money  of  the  mule, 
reciting  that  Harp  had  reserved  the  title; 
•  •  •  but  the  evidence,  as  reported  by 
the  magistrate,  contains  no  intimation  that 
the  note  and  mortgage  were  given  in  pursu- 
ance of  any  agreement  or  stlpnlatlon  made 
at  the  time  of  the  sale,  and  therefore  con- 
stituting a  part  of  the  original  contract 
The  petition  for  certiorari  does  so  allege; 
but.  In  this  respect  it  Is  not  verified  by  the 
answer.  •  •  *  Under  the  facts  set  out 
in  the  magistrate's  answer,  which  must  con- 
trol our  decision  in  the  case,  it  seems  clear 
that  the  contract  of  sale  between  Harp  and 
Gouch  was  •  ♦  •  complete  on  the  day 
the  latter  took  the  mule  Into  his  possession, 
without  reference  to  the  subsequent  execu- 
tion and  delivery  of  the  note  and  mortgage. 
In  this  view,  It  is  obvious  that  the  parol 
reservation  of  title  in  Harp  amounted  to 
nothing,  as  affecting  the  rights  of  third  per- 
sons." Even  on  the  theory  set  up  in  the 
petition,  which  was  not  verified  by  the  an- 
swer of  the  magistrate,  there  was  no  written 
agreement  at  the  time  of  the  transactloD 
between  Harp  and  Gouch  that  the  title  to  the 
mule  should  remain  in  Harp,  and  no  auch 
agreement  was  executed  for  some  four  montlis 
after  such  transaction,  and  it  does  not  ap- 
pear tiiat  it  was  attested  by  an  officer  and 
recorded.  In  the  case  at  bar,  the  terms  of 
the  contract  for  sale  were  reduced  to  writing, 
in  the  form  of  the  two  notes,  at  the  ttme  the 
contract  was  entered  into,  and  were  made 
an  essential  part  thereof,  which  notes  were 
to  be  presently  executed,  as  Is  necesaarlly 
Inferable  from  the  undisputed  evidence  of 
Spenoer. 

We  have  not  overlooked  the  case  of  8du>- 
fleld  V.  Woodward.  1S7  Ga.  6B,  72  8.  B.  508. 
wherein  It  was  held :  "Where  one  sella  and 
delivers  personalty  to  a  contractor,  and  re- 
tains title  thereto,  but  before  the  writing 
evidencing  the  contract  retaining  title  in  the 
seller  Is  recorded  or  executed  the  contractor 
uses  the  peiBOnalty  tn  the  p^manent  im- 
provement of  the  real  estate  of  another,  the 
seller  cannot  recover  such  personalty  from 
the  latter.  This  is  true,  though  the  con- 
tract between  the  ovraer  of  the  real  estate 
and  the  contractor  for  the  improvement  of 
the  former's  proi>erl7  has  not  been  com- 
pleted, and  though  the  real  estate  owner  has 
not  paid  the  contractor  the  full  contract 
price  for  the  Improvement  of  the  property, 
at  the  time  the  contract  retaining  title  to  the 
property  in  the  seller  is  recorded."  This 
ruling  rests  upon  the  principle  that  the 
material  sold  to  the  cont^a<|tor^ 
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Intended  boQi  parOei  to  ttw  sale  to  be 
need  In  tbe  erection  at  a  building,  and,  aftw 
being  80  nsed.  It  became  a  part  ot  tba  reallT* 
and  coald  not  be  recorered  as  personalty. 

TMs  opinion  snffldently  coTers  tbe  gronnds 
of  tbe  motion  for  new  trial  and  renders  It 
unnecessary  to  specifically  deal  with  them. 

Judgment  afOrmed.  AU  iSie  JustlceB  oon- 
cnr,  except 

LUMPKIN.  J.  (dlssentlDg).  I  am  unable 
to  concur  In  tbe  decision  In  tbla  case.  By 
CItU  Code,  I  S318,  It  Is  required  tbat,  to  ren- 
der a  reserratlon  of  title  effectual  against 
tblrd  persons,  tbe  contract  must  be  In  writ- 
ing and  properly  attested.  To  hold  that  a 
delivery  under  a  sale  of  personalty  could 
be  made  by  tbe  seller  to  the  purchaser,  with 
an  agreement  on  tbe  part  of  the  latter  to 
go  to  another  town  and  execute  a  note  and 
obtain  a  surety  thereon,  and  that  a  day's 
Interval  could  elapse,  and  the  seller  could 
still  retain  title  as  against  a  third  party 
acting  In  good  faith  and  without  notice, 
would  be  to  destroy  the  very  purpoBe  of  the 
statute.  This  is  not  the  case  of  a  seller  who 
does  not  make  a  complete  delivery.  He 
made  delivery,  not  for  examination,  or  the 
like,  or  on  any  agreement  that  the  buyer 
should  hold  as  a  bailee  until  execution  of 
the  written  contract,  but  In  pursuance  of 
tbe  contract  of  sale.  The  seller  merely  de- 
livered the  property  to  the  purchaser  and 
trusted  to  tbe  latter  to  execute  and  return 
a  proper  written  contract  If  the  decision 
should  be  rested  on  the  theory  of  a  parol 
agreement  tbat  title  should  not  pass,  It 
would  be  in  the  teeth  of  the  statute.  If  it 
should  be  rested  on  the  idea  of  allowing  the 
purchaser  a  reasonable  time  to  execute  and 
return  tbe  note,  what  is  a  reasonable  UmeT 
Does  each  case  stand  on  its  own  facts?  Sup- 
pose the  desired  security  were  ont  of  the 
way,  would  tbe  title  be  In  ausfpense  till  bis 
return,  or  a  reasonable  time  to  seek  to  pro- 
cure his  signature?  Or  if  tbe  porchaser 
should  be  taken  side,  would  be  have  a  rea- 
sonable time  to  get  well?  And  In  the  mean- 
time would  tbe  public  take  the  chance,  in 
case  of  buying  the  property? 

The  fftct  that  no  security  was  In  fact  ob- 
tained in  this  case  makes  no  difference.  The 
purchaser  was  allowed  time  In  which  to  en- 
deavor to  obtain  one.  Under  fb»  old  law, 
title  eonid  be  resorved  by  parol,  though 
the  property  was  delivered  to  the  purchaser. 
Tbe  great  frauds  and  dangers  accruing 
against  a  purchaser  from  one  clothed  with 
the  apparent  title  caused  ttie  enactment  of 
the  law  embodied  in  the  sectton  ot  the  Code 
above  dted.  To  hold  It  subject  to  parol 
agreements,  or  the  lapse  of  a  reasonable 
time  after  delivery,  would  soon  destr^  the 
purpose  of  the  law.  The  statute  is  dear, 
simple,  and  imperative.  If,  instead  ot  fol- 
lowing it,  a  seller  delivers  possession  to 


the  purchaser  and  allows  tbe  latbsr  to  carrr 
tbe  property  away,  on  a  iffomifle  to  oxeeato 
and  letam  a  contract  later,  bo  tains  flw 
diftnees.  His  plain  r^ht  Is  not  to  deUvw 
the  proper^  un^  tb»  tAatatory  contract  im 
executed.  Whether  tlie  reasoning  in  Harp 
V.  Fatapsoo  Guano  Co.,  99  Oa.  762,  27  8.  B. 
ISl,  was  absolntdy  neceraary  to  Qie  dedr' 
sion  m  not,  it  Is  strong,  sound,  and  not  easi- 
ly answered.  See,  also,  Brondage  t.  Campb 
21  lU.  330. 

The  anak^  sought  to  be  drawn  between 
ithiB  case  and  those  involving  sales  tOr  casta. 
Is  not  good.  The  present  case  rests  tm  a 
mandatory  statute.  Where  a  statute  re- 
quires a  contract  to  tw  reduced  to  writing 
and  raecuted  In  a  certain  way,  a  parol  agree- 
ment to  flo  it  in  tbat  way  is  not  a  ccnnpli- 
ance  with  the  statute.  Without  our  statute, 
the  decision  of  tbe  majority  of  the  court 
would  be  right  With  such  statute,  I  think 
the  dedslon  is  wrong.  An  unexecuted  writ* 
tag  is  no  compliance  wiOi  ths  statntib 
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(Supreme  Court  of  Geoigia.   Aug.  14,  l&UJ 

(BifUaJtiu  h9  th9  Court  J 

1.  Appsal  and  Ebbor  (I  802*)— PBBSKiraa'- 
TiON  Bblow  —  Exclusion  of  Bvxdshob 
Motion  fob  Nbw  Tkiai.. 

'  Under  former  rulings  of  this  court,  where 
a  groond  of  a  motlou  for  a  new  trial  complains 
tiiat  the  court  refused  to  allow  a  witness  for 
the  movant  to  answer  a  certain  qneation.  this 
does  Dot  raise  a  questioD  wliich  can  be  consid- 
ered by  the  Supreme  Court,  unless  it  appears 
that  counsel  for  the  oomjAalnlDg  party  stated  to 
the  court  wtiat  answer  he  expected  to  elidt 
from  the  witoess;  and  It  is  not  alone  saffldent 
to  state  In  tbe  DKttion  for  a  new  trial  that  he  in 
fact  expected  to  prove  certain  things  by  tlie  wi^ 
ness. 

[Ed.  Note.— SVtr  oliMr  cases,  see  Appeal  and 
Error.  Cent  Dig;  H  1744-1762;  Daa  Dig.  I 

802.*] 

2.  EviosiroB  (I  ff48*)  —  OoHPKnirox  of  Bx- 

FBBT. 

Where  proceedings  were  taken  by  a  com- 
pany for  tbe  purpose  of  condemning  land  for 
use  as  a  reservoir  in  connection  wita  the  pro- 
duction and  furnishing  of  electridty  to  tbe  pub- 
lic, a  witness  was  qualified  to  be  examined  as 
an  expert,  after  testifying  that  he  was  in  the 
electric  llgbtinx  business,  and  was  to  some  ex- 
tent acquainted  with  the  operation  of  an  elec- 
tric plant  and  the  value  of  water  powers,  that 
he  had  been  general  mananr  of  a  company  do- 
ing an  electric  lifting  business,  having  Ito 
place  of  business  located  on  the  same  river 
which  flowed  past  tbe  condemnee's  land,  that 
he  formerly  looked  after  the  bosineBS,  constmo- 
tion,  and  installation,  and  was  afterward  ssc^ 
retuy  and  treasurer  of  the  company,  bavins 
been  connected  with  it  fbr  seven  years  at  the 
time  of  the  tnat,  and  tbat  he  had  some  familiar- 
ity with  water  powers  on  tbe  river  involved  in 
the  case,  and  had  seen  the  eboals  on  the  land 
of  the  condemnee  sought  to  be  condemned. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  SS  2356^-2368;  Dec  Dig.  |  54S.M 


•For  otber  cues  sm  same  tople  aad  section  MUUBBR  in  Dec  Dig.  *  An.  Dig. 
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8.  »viDM<M  (I  548*)  —  OoHwnncT  or  Bs- 

A  witneM  who  teatifled  that  he  had  chaise 
of  a  cit7  light  and  water  plant,  bat  that  he  wai 
not  familiar  with  the  use  of  water  power  for 
decttie  poipoMf,  that  he  had  aome  idea  of  the 
me^od  hf  which  water  power  was  utilized,  but 
he  knew  very  little  about  hydraulic  anglneenng, 
and  that  he  had  never  bought  or  Bold  a  water 
power,  or  constracted  a  power  plant  or  dam, 
did  not  thereby  qnallQr  himself  to  testify  as  an 
expert  in  r^ard  to  the  value  of  an  alleged  wa- 
ter power  on  land  sought  to  be  condemned. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SI  23S6H-2858 ;  Dea  Dig.  f  54S.*] 

4.  EmmnfT  Domain  (I  202*)  —  GoNDEHnA- 

TION  PeOOEKDINQB— EVIDBRCB. 

The  auestioQ  being  as  to  what  was  the 
market  value  of  the  property  sought  to  be  con- 
demned, including  therein  any  value  arising 
from  a  water  power  located  upon  it,  there  was 
no  error  In  rejecting  the  evidence  of  a  witness 
that,  "assuming  a  market  for  that  power  within 
three  miles  of  this  place,  a  fair  value  of  that 
undeveloped  water  power,  with  the  privilege  of 
raising  tne  water  five  feet,  It  ought  to  pay  in- 
terest on  a  valuation  of  $3,000  or  $6,600." 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent.  Dig.  |  641 ;  Dec.  Dig.  S  202.«] 

0.  EviDBHca  (1 863*)— Aduissibilitt— Booica. 

Books  of  science  or  art  are  not  admissible 
in  evidence  to  prove  the  opinions  of  experts  an- 
nounced in  them. 

(a)  From  the  meager  statements  in  the 
grounds  of  the  motion  for  a  new  trial  in  regard 
to  questions  pat  to  Uie  witness  on  cross-exam- 
ination tonehug  matters  contained  in  a  book,  it 
is  not  clear  whether  the  rulings  of  the  court 
are  so  erroneous  and  injurious  as  to  require  a 
new  triaL 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  »  1616-1619;  Dec  Dig.  f  863.*] 

5.  EVIDBHOB    (H  142,  068*)— BXFBBTB— Con' 
OBHSrATZOM— VALUB— OlHBB  PBOPBBTT. 

On  the  trial  of  an  aiq;>eal  from  the  award 
of  assessors,  in  determining  the  value  of  land 
BODgbt  to  be  condeianed,  it  Is  competent  to  in- 
trwluct  evidence  of  sales  of  similar  property  to 
that  In  qnestion,  made  at  or  near  the  time  of 
the  taking. 

(a)  Where,  in  such  a  case,  a  witness  had  tes- 
tified that  the  land  sought  to  be  condemned  was 
worth  from  $100  to  $126  per  acre,  it  was  too 

feneral  a  qnestion,  on  cross-examination,  to  ask 
im,  without  more:  "Ton  know  where  this 
[designated]  place  is  that  sold  at  $4  an  acre, 
right  down  there  next  to  you?" 

[Bd.  Note. — For  other  cases,  see  Bvidenee, 
(^t^I^f|  41ft-428,  237772879;  Dec.  Dig. 

7.  BKinRT  DoHA.in  (}  202*)— Pbooodzitcw— 

Exclusion  or  Etidehob. 

Where  a  notice  of  au  intention  to  condemn 
certain  proper^  showed  that  it  included  the 
right  to  oack  water  on  land  on  which  there  was 
a  shoal,  and,  on  the  trial  in  the  superior  court 
of  the  appeal  from  the  award  of  assessors,  the 
condemnor  introduced  evidence  generally  as  to 
the  value  of  the  land  sought  to  be  condemned, 
but  not  referring  spedalb'  to  whether  the  shoal 
had  any  valne  for  famfsidng  water  power,  and 
the  condetnnee  introduced  evidence  ss  to  gen- 
eral value,  and  also  for  the  pnrirase  of  proving 
that  the  shoal  was  valuable  as  an  undeveloped 
water  power,  whereupon  the  condemnor  in  re- 
buttal ofiCsred  evMence,  by  depositions  previous- 
ly taken,  tending  to  prove  that  the  shoia  had  no 
value  for  that  purpose,  there  was  no  error  in 
admitting  such  evidence. 

[Ed.  Note.— 1)'ot  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  I  641;  D6e.  Dig.  1  202.*] 


8.  TuxAL  (1  240*)— iHSTBuonoNB— BKQcam. 

The  elements  wlileh  are  proper  for  ctmrid- 
eration  in  determining  the  value  of  land  con- 
demned for  use  as  a  reservoir  are  discussed  in 
Central  Georgia  Power  Co.  v.  Mays,  137  Ga. 
120,  72  S.  B.  900,  Central  Georgia  Power  Co. 
V.  Preston.  187  Ga.  848,  72  S.  E.  60S.  and 
Central  Georgia  Power  Co.  v.  Stone,  180  Ga. 
416,  77  S.  E.  665. 

(a)  A  request  to  charge,  tbon^  based  upon 
a  discnasion  la  ffie  oi^num  of  a  eonrt  of  ust 
refort,  should  not  be  a^amentatlTe; 

[Ed.  Note.— For  othw  eaaaa  eee  Trial,  Out 
Dis.|6ei;  Dee.Dlg.t2M^ 

9.  EinNBNT  Domain  (M  96,  98,  222*)  —  Ih- 
BTBuonoii— Spboial  Dauaoes. 

In  a  proceeding  to  condemn  laad  for  use  aa 
part  of  a  leHrTolr,  if  there  Is  evideiice  tendlns 
to  show  that  the  property  taken  would  Indnde 
much  of  the  lowlands  and  valleys  of  the  con- 
demn ee'a  farm,  and  that  this  would  destroy  the 
general  unity  of  the  farm,  and  thus  d^wedate 
the  market  value  of  the  part  not  taken,  this 
would  be  a  legitliBate  anbject  for  consideration 
in  determining  the  amount  of  consequential 
damages. 

(a)  Where  there  Is  evidence  tending  to  show 
that  the  raising  of  the  level  of  the  water  in  thit 
river  alongside  the  place  of  the  omdemnte  win 

firevent  the  drainage  of  the  part  of  the  bottom 
ands  of  the  condemnee  not  taken,  and  will 
cause  them  to  be  filled  with  sand,  and  destroy 
their  value,  this  famishes  a  legitimate  subiect 
for  o(Hisideration  by  the  Jury ;  and  a  proper  re- 
quested instruction,  based  on  such  evidence, 
should  be  given  in  charge,  where  the  charge  as 
given  refers  only  in  general  terms  to  conseqaen- 
tial  damages  to  the  land  not  taken,  withont  ref- 
erence to  such  specific  elements  of  damages. 

(b)  The  trial  court  is  not  requited,  upon  re- 
quest, to  substantiaUy  repeat  general  prmciples 
of  law  already  given  In  charge. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Gent  Dig.  H  246-249,  262-266,  662-667; 
Dea  Dig.  II  9^  98,  222.*] 

W.  EuinnT  Domain  (Sf  9S,  222*>— Condw- 

NAtlOR  PBOOBEDIHOS— DaMAOSS  BeOOVBB- 

ABIA— IHSTBUOTXORS. 

In  determining  the  consequuitial  damages, 
if  any,  to  parts  of  the  property  not  taken,  the 
Jlity  are  not  confined  to  damages  proximately 
caused  by  the  mere  taking;  tnit  they  shcnld 
consider  any  evidence,  if  there  be  such,  tending 
to  show  wtiether  the  legitimate  use  of  the  proi»- 
erty  taken,  for  the  purpose  for  which  the  con- 
demnation Is  made,  will  cause  damage  to  the  re- 
mainder of  the  property,  lessening  its  market 
value. 

(a)  The  charge  on  the  subject  of  oonsequentlat 
damages  was  too  restricted. 

[Ed.  Note.— For  other  cases,  see  Sonfnent  Do- 
main. Oant  Dig.jH  289-242,  244,  266-268.  278, 
662-%67;  Dec;  1%.  11  96,  2^*] 

11.  raoRBin  Domain  (|  224*) — New  Tbial— 

GBOtTND— IRTITBD  EBBOB. 

In  view  of  the  requests  to  charge  tendered 
by  counsel  for  the  oondemnee.  Including  one  to 
the  effect  tiiat  ae  to  the  property  taken  the  ac- 
tual cash  market  value  sboold  be  allowed,  the 
charge  which  the  court  gave  on  that  subject 
fumuhea  no  ground  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  IS  674-679;  Dea  Dig.  1 224.*] 

12.  Eminent'  Domain  (|  222*)  —  Oordbmna- 

TION  PbOOBEDINGB— iNaTBITOnONS. 

In  the  absence  of  evidence  tendii^  to  show 
that  the  use  of  the  land  condemned  and  taken 
as  a  part  of  a  pond  would  render  the  remainder 
of  the  land  nnhealthy  and  thereby  decrease  its 
market  valne,  or  of  any  claim  to  that  effect 
made  before  the  jury,  it  would  have  bcop  better 
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lu  omit  the  precaatioiury  chaige  gtrcn  on  tliat 

subject 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Gent  Dig.  SS  062-507 ;  Dec.  Dig.  {  222.*] 

13.  Motion  fob  New  Tbiai^ 

None  of  the  other  grounds  of  Ota  motion 
for  A  new  trial  require  a  reversai. 

Error  from  Superior  Gonrt;  Newttm  Oonn- 
ty ;  Price  Edwards,  Judg& 

Goodenmation  proceedings  by  the  Central 
Georgia  Power  Company  aealnst  B.  O.  Flem- 
Ister.  Judgmoit  fOr  plalntU^  and  defendant 
brings  error.  Reversed. 

Dorsey,  Brewster,  Howell  &  Heyman,  of 
Atlanta,  for  plaintifr  in  error.  Hatcher  & 
Smith,  of  Macon,  and  Greene  F.  Johnson,  of 
Monticello,  for  defendant  In  error. 

LUMPKIN,  J.  The  Central  Georgia  Power 
Company  Instltated  proceedti^B  to  condemn 
land  of  Mrs.  Flemlster.  From  the  award  of 
the  assessors  an  appeal  was  taken.  On  the 
trial  a  verdict  was  rendered.  A  motion  for 
a  new  trial  was  orerraled,  and  the  condemnee 
excepted. 

[1]  3U  Under  the  mlli^^  in  Freeman  ft 
Turner  News  Co.  t.  Mencken,  115  Oa.  1017, 
42  S.  E.  aeo,  Grant  T.  Noel.  IIS  Ga.  258,  46 
S.  E.  279.  and  Lererett  t.  BuUard,  121  Ga. 
535,  49  S.  B.  691,  the  errors  assigned  ta  the 
grounds  of  the  amended  motion  for  a  new 
trial,  numbered  3  and  16,  on  the  refuel  to 
permit  certain  witnesses  for  the  movant  to 
answer  stated  questions,  cannot  be  considered, 
because  it  does  not  appear  that  it  was  stated 
to  the  conrt  what  answers  were  expected  to 
be  given  by  the  witnesses  to  the  questions 
propounded.  It  is  not  improper,  however,  to 
say  that  the  question  whether  a  condemnee 
on  appeal  must  file  an  answer  or  plea,  deny- 
ing a  statement  in  the  notice  to  condemn  as 
to  the  number  of  acres  contained  In-  the  eu- 
tire  tract  of  land  which  would  be  consequen- 
tially damaged,  was  not  decided  in  Central 
Georgia  Power  Co.  v.  Oomwell,  139  Ga.  1. 
70  S.  B.  387.  There  a  plea  was  filed  alleging 
that  the  tract  contained  more  than  the  no- 
tice stated.  A  motton  was  made  to  strike 
such  allegation.  The  contention  was  that  the 
only  question  whlidt  could  be  considered  must 
relate  to  the  land  described  In  the  notice  oi 
intention  to  condemn,  and  that  it  could  not 
be  set  up  that  the  tract  contained  more  acres 
than  such  notice  alleged.  This  court  held 
that  such  contention  was  unsound. 

[2]  2.  The  witness  Fbike  testified  that  he 
was  in  the  dectric  lighting  business,  and  was 
to  some  extent  acquainted  with  the  operation 
of  an  electric  plant  and  the  value  of  the  wa- 
ter powers;  tliat  he  had  been  general  man- 
ager of  a  company  doing  an  electric  lighting 
business,  having  its  place  of  business  located 
on  the  same  river  as  that  which  flowed  past 
the  condemnee's  land ;  that  he  formerly  looked 
after  the  business,  construction,  and  Installa- 
tion, and  was  afterward  secretary  and  treasur- 
er of  the  company,  having  been  connected  with 


it  for  seven  yeaza  at  ttm  time  of  tiie  trial; 
and  that  he  had  some  familiarity  with  water 
powers  on  the  river  Involved  In  the  case,  and 
had  seen  the  shoal  on  the  land  of  condemnee^ 
sought  to  be  condemned  tn  connection  with 
the  hydro-electric  works  of  the  condonnor. 
Under  this  evident^,  he  was  qualified  aa  an 
expert  to  give  an  opinion  as  to  the  availabil- 
ity and  market  value  of  the  land  for  use  tox 
a  water  power,  baaed  on  facte  shown  to  be 
within  his  own  knowledge,  or  on  fiicte  proved 
by  others  and  hypothetlcally  stated  to  him. 
His  cross-examination  went  rattier  to  his 
credit  than  to  bis  competency.  Doster  v. 
Brown,  26  Ga.  26,  71  Am.  Dec.  153;  White 
V.  Clemente,  39  Ga.  232,  212;  Macon  Ry.  ft 
Idght  Co.  T.  Hason.  128  Ga.  773,  778,  61  & 
B.  669. 

[3]  8.  The  witness  Harrison  did  not  quall- 
as  an  expert  in  r^ard  to  water  powers. 
He  testified  that  he  had  charge  of  a  dty  light 
and  water  plant,  but  that  he  was  not  fiimiUar 
with  the  use  of  water  power  for  electrical 
purposes;  that  he  had  some  id^  of  the 
method  by  whicb  water  power  was  utilized, 
but  he  knew  very  little  about  hydraulic  tsi- 
gineering ;  and  that  he  never  bought  or  sold 
water  power,  or  constructed  a  power  plant  or 
dam.  He  had  never  seen  the  property  In- 
volved in  the  controversy.  He  did  not  show 
hims^  to  be  expert  so  fiar  as  water  powers 
were  concerned,  but  showed  that  he  was 
not  so. 

[4]  4.  It  was  complained  that  a  witness 
wa»  not  allowed  te  testify  that,  "assuming 
a, market  for  that  power  within  three  miles 
of  this  place,  a  fair  value  for  that  undevelop* 
ed  water  power,  with  the  privilege  of  raising 
tiie  water  five  feet,  it  ought  to  pay  interest 
on  a  valuation  of  ¥5,000  or  $6,600."  This  was 
properly  rejected.  The  question  was  not  on 
what  valuation  the  witness  thought  that,  un< 
der  a  certain  annmptlon.  a  water  fowet 
should  pay  interest,  but  what  was  the  market 
value  of  the  property  token. 

[6]  6.  It  has  been  held  that  books  of  sdoLoe 
or  art  are  not  admissible  in  evidence  to  prove 
the  opinions  of  ecperte  announced  in  them. 
Johnston  t.  Richmond  ft  Danville  R.  Co..  8& 
Ga.  686,  22  S.  B.  694;  Cook  t.  Coffey,  103  Ga. 
384.  30  S.  B.  2T;  Boawell  t.  Stote,  U4  Oa. 
40,  43.  39  8.  B.  397.  How  far  a  work  of 
science  may  be  used  in  cross-examining  a  wit- 
ness as  to  the  source  of  his  knowledge  on  a 
given  sv^ject,  and  in  determining  wheth^, 
if  he  reUes  on  a  certain  book  as  authority,  tie 
correctly  states  it,  is  not  now  before  us.  Cer- 
tain tables;  sndi  as  those  of  life  expectancy, 
are  admissible.  We  cannot  be  quite  sure, 
from  tbe  meager  stotemento  of  the  grounds 
of  the  motion  for  a  new  trial  in  regard  to 
this  matter,  whether  or  not  the  ruUngs  of  the 
court  were  erroneous  and  so  injurious  as  to 
require  a  new  trial. 

[8]  6.  On  a  question  in  regard  to  the  value 
of  land  sought  to  be  condemned,  It  is  compe- 
tent to  introduce  evidence  of  sales  of  proper- 
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tj  similar  to  that  In  question,  made  at  or 
near  tlie  time  of  the  taking.  The  exact  limit 
either  of  slmllarltr  or  difference,  or  of  near- 
ness or  remoteness  in  point  of  time,  Is  difficult, 
If  not  Impossible,  to  prescribe  by  any  arbi- 
trary mie,  but  must  to  a  large  extent  depend 
on  tJbe  location  and  the  character  of  the  prop- 
erty and  the  circumstances  of  the  case.  It  is 
to  be  considered  with  reference  to  throwing 
light  on  the  Issue,  and  not  as  a  mere  method 
of  raising  a  legal  puzzle.  2  Lewis,  Em.  Dom. 
(3d  Ed.)  i  062;  City  of  Columbus  v.  McDan- 
lel.  117  Ga.  823,  45  S.  E.  59.  Where  a  witness 
had  testified  that  the  land  sought  to  be  con- 
demned WES  worth  $100  to  '$125  per  acre.  It 
was  too  general  a  question,  though  on  cross- 
examination,  to  ask  him:  "You  know  where 
this  Xumus  place  is  that  sold  at  $4  an  acre, 
right  down  there  next  to  you?"  This  assumed 
the  location  and  sale  at  a  stated  price,  with- 
out regard  to  time,  and  left  to  the  witness 
only  to  answer  "Yes,"  if  he  knew  the  place. 
Had  he  testtfled  that  he  never  knew  of  any 
land  In  that  vicinity  being  sold  at  such  a 
price,  or  at  less  than  a  certain  price,  It  would 
have  been  competent,  on  cross-examination, 
to  inquire  as  to  a  particular  sale  In  the  neigh- 
borhood at  a  leas  pric^  or  his  knowledge  of 
values  could  be  tested  by  appropriate  ques- 
tions; but,  as  the  case  stood,  the  question  al- 
lowed to  be  asked  and  answered  was  too 
sweeping  even  for  cross-examination. 

[7]  7.  The  notice  of  condemnation  showed 
that  it  included  the  right  to  back  water  on 
oertain  land,  on  which  there  was  a  shoal.  On 
the  trial  of  the  appeal,  the  condemnor  lntro> 
duced  evidence  aa  to  the  value  of  the  land 
sought  to  be  condemned,  but  which  made  no 
special  reference  to  the  question  whether  the 
shoal  had  any  special  value  for  furnishing 
water  power.  The  condemnee  introduced  evi- 
dence as  to  general  value,  and  also  tending 
to  prove  that  the  shoal  was  valuable  as  nu 
andeveloped  water  power.  In  rebuttal,  the 
condemnor  offered  evidence,  by  deposltlouB 
previously  taken,  tending  to  show  that  the 
shoal  had  no  value  for  that  purpose.  This 
was  admitted  over  objection,  based  on  the 
ground  that  the  evidence  should  have  been 
offered  In  chief  and  not  in  rebuttal.  In  this 
ruling  there  was  no  error.  Southern  Railway 
Co.  T.  Clay.  130  Ga.  663  (4),  61  8.  B.  226.  The 
statement  of  the  presiding  Judge  to  tho  effect 
that  he  was  Inclined  to  sustain  the  objection, 
but,  as  he  might  be  affected  by  a  desire  to 
get  through,  he  thought  it  best  to  overrule  the 
objection,  was  not  a  very  good  reason ;  but 
the  ruling  was  not  a  very  bad  ruling,  certain- 
ly not  so  bad  aa  to  furnish  any  groimd  for  a 
reversal. 

[3]  8.  The  elements  which  are  for  consid- 
eration in  determining  the  value  of  land  con- 
demned have  so  recently  been  considered  In 
Central  Georgia  Power  Co.  v.  Mays,  137  Ga. 
120,  72  8.  E.  900,  Central  Georgia  Power  Co. 
T.  Preston,  137  Ga.  348,  73  8.  B.  605,  and 
Central  (Georgia  Power  Co.  v.  Stone,  139  Ga. 
416k  77  a  B.  666,  that  it  would  seem  to  Iw 


unnecessary  to  repeat  what  was  there  said. 
See,  also,  Harrison  v.  Young.  9  Ga.  369.  The 
request  to  charge  embodied  in  the  twenty- 
fifth  ground  was  generally  In  the  right  di- 
rection, and  was  doubtless  t&kax  largely  from 
Boom  Co.  V.  Patterson,  98  TJ.  8.  403,  25 
L.  Ed.  206.  It  is,  however,  ai^umentatlve  in 
form,  which  may  be  merltorloua  In  an  opin- 
ion of  a  court  of  last  resort,  where  a  propo- 
sition Is  being  supported  by  reason  and  aa- 
thority,  but  Is  not  desirable  when  a  trial 
Judge  is  charging  a  Jury,  and,  undra  the 
practice  in  this  state,  may  amount  to  a  posi- 
tive error. 

[I]  9.  The  request  to  charge  set  out  in  the 
twenty-seventh  ground  of  the  motion  for  a 
new  trial  called  attention  to  the  fact  that 
the  condemnee  contended  that  the  property 
taken  would  Include  much  of  the  lowlands 
and  valleys  of  her  farm,  and  that  this  would 
destroy  the  general  unity  of  the  farm,  and 
thus  depreciate  the  market  value  of  the  part 
not  taken.  The  request  to  charge  set  out 
in  the  twenty-eighth  ground  sought  to  call 
attention  of  the  jury  to  the  contention  of  the 
condemnee  that  the  raising  of  the  water  In 
the  river  alongside  her  place  would  prevent 
the  drainage  of  the  part  of  her  bottom  lands 
not  taken,  and  would  cause  them  to  be  flUed 
with  sand,  and  would  destroy  their  Talue. 
These  were  Intimate  subjects  for  the  con- 
siderati(ni  of  the  Jury,  and  the  charge  In 
general  terms  as  to  consequential  damages 
to  the  lands  not  takeaa  did  not  render  the 
requests  valueless.  Lewis,  Em.  Dom.  <3d 
Bd.)  I  710;  Savannah,  etc..  By.  Oo.  T.  WU- 
llama,  133  Ga.  070,  66  S.  B.  942. 

The  requests  onbodled  In  Uie  twenty-sixth 
and  twenty-ninth  grounds  of  the  motion  were 
substantial  repetltione  of  gfflieral  principles 
contained  in  the  ^rge;  and  tlie  law  doee 
not  require  onphasls  by  r«petltiim,  on  re- 
quest 

[II]  10.  Where  a  part  of  a  tract  of  land 
is  condemned  for  use  is  a  reservoir  by  a 

hydro-electric  company,  the  owner  Is  entitled 
to  be  paid  the  value  of  the  land  taken;  and 
if  there  are  consequential  damages  to  the 
balance  of  the  land,  they  should  also  be  al- 
lowed. In  determining  the  amount  of  the 
latter,  they  include,  not  only  damages  di- 
rectly arising  from  the  taking  of  a  part  of 
the  land,  but  also  from  the  legitimate  use 
thereof  for  the  purpose  for  which  it  is  taken, 
if  the  evidence  shows  that  such  use  will 
cause  damage.  Consequential  benefits,  if 
any,  can  be  set  up  to  reduce  consequential 
damages,  or  to  prevent  their  allowance.  The 
charge  on  this  subject  was  too  restricted,  In 
repeating  several  times  that  the  consequen- 
tial damages  recoverable  were  only  such  as 
were  proximately  caused  by  the  takli^ 

[11]  11.  We  cannot  say  that  the  chaises 
complained  of  in  the  thirtieth,  thirty-flrst, 
and  thirty-second  grounds  of  the  motion 
furnish  any  ground  for  reversaL  Counsel 
conceded  In  lequeata  ^giiy»|i;i9iV.S«ttJlk#| 
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amonnt  to  be  ^owed  for  the  mailut  value 
of  the  property  taken  ibonld  be  on  a  cadi 
bealB;  and  one  court  at  leaat  liaa  declared 
that  snch  Is  the  law.  Brown  v.  Calumet 
River  B7.  Go.,  12S  lU.  600, 18  N.  EL  288. '  The 
deddon  In  Cincinnati  &  Oeorsia  Ballroad  t. 
some.  71  Oa.  240  (3),  did  not  hold  that  the 
market  valne  to  be  determined  is  not  on  a 
cash  basis,  but  aimply  dealt  with  the  form 
of  the  qneetlon  mtt  to  a  witness. 

[It]  12.  As  there  was  no  evidence  ot  adck* 
nesa  produced  by  the  use  of  the  land  taken 
for  a  pond,  and  it  does  not  appear  ttiat  any 
claim  was  made  before  the  }ary  for  damages 
on  that  account,  it  would  have  been  better 
not  to  make  the  precautionary  charge  re- 
ferring to  such  sickness.  If  there  had  be»i 
evidence  that  the  use  of  the  land  taken  for 
a  pond  affected  the  rest  of  the  place  for  a 
residence,  and  thus  diminished  its  market 
value,  that  might  have  been  a  drcumstance 
for  consideration  by  the  jury.  Had  there 
been  such  evidence,  involving  the  rendering 
of  the  place  unhealthy,  and  thus  reducing 
its  market  value,  the  court  might  well  have 
cautioned  the  Jury  that  no  recovery  could  be 
had  on  account  of  any  particular  sickness, 
but  that  the  effect  of  the  pond  on  the  market 
value  of  the  rest  of  the  land,  If  mbj,  could 
be  considered. 

[13]  13.  None  of  the  other  grounds  of  the 
motion  for  a  new  trial  show  error  for  the 
reasons  assigned  In  them;  nor  would  they 
require  a  reversal. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(140  Ga.  68») 

BROWN  et  aL  t.  SOUTHERN  RT.  CO.  et  aL 
(Supreme  Court  tA  Qeor^    Aug.  14,  1913.) 

fByllaiiu  hy  the  Court.) 

1.  ASSIQNMENTS  (i  60*)— BqCITABLB  ABSTOIT* 
UENTB. 

The  following  order  was  issued  to  cover 
the  price  of  certain  crosa-ties  fumiBbed  to  the 
Wooley  Tie  Companv,  and  by  that  company 
sold  to  the  Soutbent  Railway  Company :  "At- 
lanta, Ga.,  August  25, 1910.  Southern  Railway 
Company.  Mr.  W.  F.  H.  Floke.  Tie  and  Tim- 
ber Agt.,  Southern  Rwy.  Co.— Dear  Sir: 
Please  prepare  voucher  favor  Mr.  H.  J.  Head, 
of  Tallapoosa,  Ga.,  for  nine  hundred  thirty-six 
and  **Aoq  aollars,  in  payment  following  tie 
accounts,  deducting  the  amount  from  amount 
you  owe  ua  for  crosa-ties.  O.  H.  Brown,  S395.- 
23 :  O.  W.  ft  J.  a  Tumliu,  $419.61 ;  Mande- 
vllle  MUls,  ¥54.20;    Killeore,  Sewell  ft  Co., 

fl.80;  SeweU  Bros.,  $20.00;  I.  N.  Mltnick. 
5.40--$938.24,  and  oblige.  Yours  very  truly, 
ooley  Tie  Company,  P.  U  Wooley."  At  the 
time  the  order  was  delivered  the  Southern  Bail- 
way  Company  owed  the  Wooley  Tie  Company 
for  cross-ties  an  amount  exceeding  that  specified 
in  the  order.  M.  J.  Head  was  attorney  at  law 
for  the  persons  named  in  the  order  as  owners 
of  the  tie  .accounts.  Held,  while  the  written 
order  in  question  was  not  an  assignment  of  the 
legal  title  to  that  portion  of  the  fund  therein 
specified,  it  was  an  equitable  assignment  Fl- 
deJity  Co.  v.  Exchange  Bank,  100  Ga.  619,  28 
S.  E.  393;  Rivers  v.  Wright,  117  Ga,  81*  43 


(Ga. 

S.  B.  499;  Kiag  r.  Central  Sy.  Co..  136  Oa. 
225.  69  S.  BTllS,  Ann.  Cas.  1012A,  672  ;  2 
Am.  ft  Eng.  Eba  Law,  1069-1070,  and  cases 
dted. 

[Bd.  Note.-^For  oth«r  cases,  see  A8signmeuti» 
Cent  Dig.  K  eO-105;  iSieDic.  |  60«] 

2.  AssxairioERTs  ({  60*)— BqiTmau  Aaaxajr- 

WtTtT—'RiaWt  TO  Bhtobos. 

In  an  equitable  proceeding  instituted  by 
the  Southern  Railway  Company  againat  the 
persons  in  whose  favw  the  order  was  isined, 
and  numerous  other  persons,  fn  which  they 
were  required  to  interplead  for  the  purpose  of 
determining  their  rights  la  the  fund  held  by  the 
Southern  Railway  Company  as  due  to  the 
Wooley  Tie  Company,  tmB  order  was  enforcea- 
ble as  an  equitable  assignment  Bivers  t. 
Wright,  iupra. 

[Ed.  Note.— For  othat  cases,  see  Assignmsnts, 
Cent  Dig.  H  90-106;  Dec  Dig.  i  BO*] 

3.  AsBionuiiTTB  (i  DO*)— BQmuBUB'AaaioH- 

On  exception  to  the  auditor's  report,  the 
Judge  erred  in  holding  that  the  order  was  not 
an  equitable  asiignmettt,  and  in  directing  a 
verdict  against  the  auditor's  report  relative  to 
this  matter. 

[fid.  Note.— For  other  eases,  see  Assignmaata, 
Ceot  Dig.  11  99-106:  Dec.  Dig.  |  6a*J 

Error  from  Superior  Court,  Qwinnett 
County ;  B.  F.  Walker,  Judge. 

Equitable  action  by  the  Southern  Railway 
Company  and  others  against  O.  H.  Brown 
and  others.  Judgment  for  plalutUCa^  and  de- 
fendants bring  error.  Reversed. 

M.  J.  Head,  ot  Tallapoosa,  for  plaintUfs  in 
error.  John  X  ft  Boy  M.  Strickland,  of 
Athens,  B.  O.  Dobbs,  of  Bnford,  D.  It.  Byrd, 
J.  A.  Perry,  I.  L.  Oakoe,  and  O.  A.  Nix,  all 
of  Lawrencerllle^  E)d  QulUian  and  Howard 
Thompson,  both  of  GainesviUeb  W.  W.  Stark, 
of  Commerce,  and  Oscar  Brown,  of  Homer, 
for  defendants  in  error. 

ATSmSON,  J.  Judgment  reversed.  AU 
the  Justices  cencor. 

FISH,  a  J.,  and  LUMPKIN,  3.  (concurring 
speciallT).  The  Sonthem  Ballway  Company 
filed  an  equitable  petition,  which  was  substan- 
tially a  bill  of  interpleader,  except  that  it 
prayed  a  decree  that  it  only  owed  its  original 
creditor,  and  also  prayed  for  -general  relief. 
The  auditor  found  In  favor  of  the  platntllfs 
in  error.  So  far  as  tbe  present  recc»d  shows, 
no  party  filed  sections  to  such  report,  ex- 
cept the  Southern  Railway  Company,  which 
admitted  owing  the  Indebtedness,  and  which 
had  filed  an  equitable  petition  calling  the 
various  claimants  In  to  contest  over  It 
Than  Is  no  brief  ot  evidence  In  the  record, 
and  the  exceptions  of  fact  cannot  be  noticed. 
The  exceptions  of  law  merely  state  In  g«H 
eral  terms  that  the  auditor  erred  in  flndii« 
that  there  was  an  equltaUe  assignment,,  and 
also  In  finding  that  the  railway  owed  no- 
body but  the  original  debtor.  No  spedflc 
Tea8<m  is  stated  why  the  instrument  set  out 
In  the  headnotes  by  the  majority  ot  the 
court  did  not  constitute  an  equitable  assign- 
ment   The  only  reason  urged  before  this 
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conrt  was  tbat  It  did  not  snfflciently  Identify 
tbe  fund  out  ot  which  payment  was  made  to 
operate  aa  sncl^  We  concur  In  holding  that 
it  did  suflBdently  describe  or  specify  the 
fund,  and  that  It  was  not  anumable  to  that 
objection.  Whether  or  not  contestants  for 
this  fond  might  hare  had  any  valid  groimds 
for  exception  to  the  auditor's  report  Is  Im- 
material. As  against  tbe  Soattkem  Ballway 
Company,  which  owes  the  money,  and  after 
having  called  the  varions  parties  into  equity 
to  contest  over  tbe  ownership  of  the  fund, 
now  attacks  the  Instrament  under  which  tbe 
plalntifb  in  error  claim  as  an  equitable  as- 
signment. It  is  good. 

We  concur  in  the  Jndgmoit  <tf  reversal  for 
these  reasons. 

BCAOON,  D.  ft  8.  B.  00.  t.  ANOHORS. 
(Supreme  Court  <tf  Oeo^ia.    Aug.  14,  1013.) 

(BvUa^  &y  the  09urt.) 

1.  New  Tbiaz.  (1  163*)— Appeal  and  Bsbob 
as  222,  270*)— Pbesbntation  foe  Review— 

FBOCEBDINaB  TO  PBOOUBB  NEW  TbIAL — OB- 
DEB8. 

Considering  the  order  passed  by  the  judge 
below  in  overruling  the  motion  for  a  new  trial, 
and  tbe  supplementary  .order  or  opinion  filed 
witb  the  record.  It  does  not  appear  that  the 
Judge  failed  to  exercise  the  discretion  vested  in 
him  by  law  in  passing  upon  ttie  motion. 
[Ed.  Note.— For  other  cases,  see  New  Trial, 


11  228,  270.*] 

2.  Master  and  Sebvakt  (|  270*) — Trial  (| 
85*)— Reception  of  Evidence— Suffioibii- 

CT  OF  EVIDENOB— iNjnCrST  TO  BAIUOAD  BK- 

A  part  <a  the  testimony  of  each  of  the  wit- 
nesses whose  testimony  was  objected  to  on  the 
ground  of  irrelevancy  tended  to  some  extent  to 
Illustrate  the  issue  as  to  structural  defects  in 
the  car  which  was  derailed,  and  In  the  derail- 
ment of  which  the  plaintiff's  husband  was  kill- 
edj  or  in  the  track  at  tbe  place  where  the  de- 
railment occurred. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  TJUg.  §1  9ia-027,  932;  Dec  Dig. 
(270;*  Trial,  Gent  Dig.  H  228-226;  Dec. 
mg.  I  SB.*] 

8.  Tbial  (I  298*)  — iHffiBucTioNS— Cube  ot 

BBBOBS—INJTTBT  to  EuPLOTft. 

In  view  of  the  entire  charge,  the  inaccura- 
cies in  the  excerpt  complained  of  do  not  require 
the  grant  of  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Coit 
^^^11  706-713.  716,  716rTL8;  Dec.  Dig.  | 

Brror  from  Superior  Oonrt,  Blbb  Coun- 
ty; N.  B.  Harris,  Judge. 

Action  by  Fanny  Andton  against  tbe  Ma- 
con, Dublin  ft  SavauDab  Railroad  Company. 
Jodgmmt  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Fanny  Anchors  brought  suit  against  tbe 
railroad  company  for  damages  from  the  hom- 
icide of  her  husband,  Samuel  Anchors,  who 
was  a  section  foreman  for  the  railroad. 
While  In  <dia^  ot  a  band  car  carrying  a  gang 


pt  workmen  to  their  work  on  the  81st  of 
January,  1911,  the  car  was  derailed,  and 
Ancbors  received  injuries  which  resulted  In 
Ills  death.  Among  other  aU^ttons  of  neg- 
ligence. It  was  averred  that  the  band  ear  was 
defectlre  in  certain  specified  partlculara,  and 
that  tbe  track  was  defective  where  tbe  de- 
railment occurred.  The  matoial  allegations 
of  the  petition  were  denied  in  the  answw. 
The  trial  resulted  in  a  verdict  for  tbe  plain- 
tiff. Tbe  defendant's  motion  for  a  new  trial 
was  overruled,  and  exception  was  taken. 

In  one  ground  of  tbe  motion  complaint  Is 
made  of  the  admission  of  the  following  tes- 
timony of  the  witness  W.  S.  Ancbors: 
saw  a  hand  ear  at  Pike's  Peak  on  Sunday, 
February  28th,  where  I  went  with  Mr.  May- 
nard  and  Mr.  Defore,  on  information  from 
Mr.  Langston  as  to  where  the  car  wa&  I 
found  a  red  levw  car;  lost  motion  and  lat- 
eral motion;  lateral  motion  three-quarters 
of  an  inch.  I  measured  the  car  and  distance 
between  tbe  wheel.  The  journal  boxes  bad 
been  bolted  for  some  time  underneath  the 
beam.  I  measured  on  both  sides  of  the  ear 
the  distance  from  the  center  of  tbe  front  and 
back.  Tbey  did  not  measure  the  same.  The 
journal  boxes  on  that  car  are  to  bold  tbe 
wheel,  journal,  and  axles.  I  noticed  later- 
al motion  In  the  ear.  It  would  swing,  and 
the  wheels  on  the  left  hand  were  three-quar- 
ters of  an  inch  doaer  than  they  were  on  the 
right  I  noticed  a  beam  broken  on  tbe  right- 
band  side.  The  bolt  was  also  ont  It  ap- 
peared to  be  an  old  break.  The  bolt  was 
gone  from  Uw  oil  cellars.  I  saw  no  bolt  on 
tbe  car,  no  new  hcde  bored  In  tbe  Journal 
boxes,  no  stgna  of  new  repairs,  nor  new  Iron 
1x1  tlu  car,  nor  in  the  Journal  boxes. '  The  car 
was  painted,  and  no  paint  rubbed  off.  If  new 
boles  had  been  bored  fOr  tbe  journal  boxes, 
I  would  bave  known  It  I  would  have 
known  If  tbe  Journal  boxes  had  been  moved 
from  one  place  to  another.  Tbe  pnrpme  ot 
tbe  Journal  box  was  to  b<ild  tbe  axle.  The 
Journal  box  was  closer  on  tbe  1^  than  on 
tbe  right;  bolted  togeOier  that  w^.  The 
Journal  boxes  had  not  been  moved.**  This  tes- 
timony waa  admitted,  over  the  objection  that 
it  was  Irrelevant,  aa  showing  vba.t  was  tbe 
condition  of  the  ear  at  the  time  of  the  Injury. 

Tbe  following  testimony  of  the  witness 
Walter  Defore  was  admitted  over  a  similar 
objection:  "I  went  to  Pike's  Peak,  some 
time  about  the  first  of  tbe  year,  with  Mr. 
Maynard  and  Mr.  Anchors,  and  saw  a  band 
car.  I  have  been  a  machinist,  having  had 
13  years*  experience.  I  examined  that  car 
down  there.  We  measured  the  distance  from 
the  axle  with  a  small  reed,  and  the  axles  at 
one  end  about  five-eighths  of  an  inch  wider 
than  the  other.  My  recollection  Is  the  left 
side  was  the  short  side ;  I  am  not  sure.  It  was 
an  accurate  measurement  Being  shorter 
on  one  side  than  the  other  means  the  wheels 
don't  tram.   The  Journal  boxes  are  small 


•Tor  oUmt  csms  Me  bum  tflpto  and  ssotion  NUM BBR  In  Deo.  Dig.  a  An.  Dig.  K«r-NflDB^IiM* 


164 


10  80UTHEASIBBN  BBPOBTSB 


(Ga. 


eaies  of  Iran,  boxed,  Inverted,  and  bolted  un- 
der the  beam  of  the  aUl,  whldi  baa  I5abbitt 
metal,  and  the  Journal  and  the  axles  rotat- 
ing on  the  boxes.  These  wheds  and  axles 
did  not  bsTe  an  appearance  of  having  been 
moved,  aa  tax  as  I  saw.  They  were  bolted 
when  I  saw  them.  They  conld  not  be 
brought  <doser  together,  except  by  striking  a 
bolt,  or  bending  the  bolt,  or  a  very  great  bend 
In  the  center  of  the  axle.  I  mean,  spring  the 
axle;  that  answer  Is  taking  into  considera- 
tion the  amount  of  the  wheels  out  of  tram. 
If  tbe  axles  were  sprained  flve-elghths  of  an 
inch,  I  don't  think  the  car  would  run.  If  it 
was  sprung  enough  to  throw  the  axle  flve- 
eigbths  of  an  inch  out  of  tram.  Tbe  bole 
Is  usually  one-sixteenth  of  an  inch  larger 
than  the  bolt.  The  boxes  had  no  appearance 
of  having  been  moved  on  the  slU;  if  not 
necessarily  they  must  have  been  bolted  out 
of  the  tram.  This  car  on  a  straight  track, 
out  of  tram  three-quarters  of  an  inch,  would 
cause  tbe  flanges  to  tend  to  mount  the  ralL 
If  tbe  car  were  going  In  this  direction,  and 
the  rails  come  togetber  like  that,  and  the  car 
ran  over  them,  there  would  be  more  tendency 
to  mount  the  rail  in  a  Joint  of  that  character, 
if  the  mismatched  rail  was  on  the  side  of 
which  the  flange  of  tbe  wheel  was  bugging 
the  rail.  If  the  flauge  mounted  the  rail,  it 
would  cause  the  car  to  run  off  the  track." 

Substantially  the  same  objection  was  urged 
to  the  following  testimony  of  the  witness 
W.  R.  Goodyear:  "I  had  occasion  to  go  to 
Fltzpatrick,  about  March  or  April  of  last  year, 
with  Mr.  Jones,  Mr.  Anchors,  and  Mr.  May- 
nard,  and  examine  the  hand  car,  which  we 
found  out  of  tram  three-quarters  of  an  Inch, 
and  a  half  inch,  and  three-quarters  lateral 
between  tbe  hub  of  the  wheel  and  box,  some 
of  the  bolts  out  of  the  oil  cellars,  and  one  of 
the  beams  broken.  We  examined  the  journal 
box,  and  I  do  not  remember  that  there  was 
any  appearance  of  Its  having  been  recently 
moved.  They  were  bolted  on  tbe  frame  of 
the  car.  The  wheel  was  out  of  tram  three- 
quarters  of  an  inch.  In  reference  to  the  bolt- 
ing of  the  journal  boxes,  they  were  not  put 
on  In  line.  This  car  running  on  the  track 
this  side  of  Swift  Creek  three  quarters  of  an 
Inch  out  of  tram,  from  four  to  six  miles  an 
hour,  In  reference  to  the  flanges  on  the  other 
side,  would  have  tbe  effect  of  rynnlng  it  to  the 
rail.  If  there  was  a  bad  joint  in  the  track, 
it  would  be  more  than  apt  to  mount;  more 
so  than  if  It  was  not  out  of  plumb.  I  was 
present  at  Swift  Creek  when  Mr.  Jones  made 
the  measurements." 

Similar  objection  was  urged  to  the  testi- 
mony of  B.  Jones  as  follows:  "My  occupa- 
tion Is  railroading  as  track  foreman,  of  21 
years  and  7  months  experience  with  South- 
em,  Central,  A.,  B.  &  A.,  and  A.  &  P.  ,  I 
have  worked  for  the  Macon,  Dublin  &  Savan- 
nah Railroad,  and  I,  with  Mr.  Anchors  and 
Mr.  Maynard,  examined  hand  car  on  the  5th  of 
March,  1911,  at  Fltzpatrick.  I  found  the  car 
to  be  out  of  Une ;  a  difference  In  the  sides  of 


the  measurement  One  side  of  tbe  wheels 
were  not  on  the  square  on  the  frame.  There 
was  about  three-quarters  of  an  Inch  dlflTer- 
ence  between  fbe  two  sides,  and  sometlibig 
like  three-quarters  of  an  budi  loose  motion 
In  tbe  frame.  It  was  a  might?  sluuALlity 
car  to  be  used.  The  speed  wheel  was  loose 
on  Uie  axle;  It  didnt  run  tme;  tbe  wheels 
on  one  side  were  nearer  Che  gai^  than  the 
other  aide  and  lateral.  The  mnnlng  gear 
doesnt  come  strai^t  together;  It  la  not 
square;  and  I  found  some  bolts  ont  on  the 
seat  of  the  car.  There  was  a  beam  brokoi 
on  the  car. .  I  saw  no  evidence  of  recent  re- 
pairs on  the  car.  The  car  Is  held  In  place 
by  some  small  bolts  and  cups  underneath, 
that  come  up  through  the  frame.  Where 
I  was,  we  had  to  have  cars  run  plumb.  I 
could  not  look  at  that  car  and  see  the  defect" 

Like  objection  was  urged  to  the  following 
testimony  of  the  same  witness:  "I  saw  the 
track  where  the  car  was  derailed  on  the  Ma- 
con, Dublin  &  Savannah  Railroad,  on  the  oth- 
er side  of  a  branch  down  by  Fttzpatrit^  I 
saw  where  a  car  ran  off  on  the  track.  I  have 
passed  Swift  Creek  station  several  times. 
Cannot  say  how  far  this  was  from  Swift 
Creek.  Mr.  Goodyear,  Anchors,  and  yonrself 
were  with  me.  I  saw  where  there  had  been 
a  car  off  the  cross-ties,  and  45  or  50  feet 
west  tbe  track  was  out  of  gauge.  Working 
standard  track  is  4%  feet  and  that  was  4  feet 
9,  because  I  measured  It  with  a  rule.  It 
looked  'like  the  car  struck  the  ground  not 
very  far  from  the  place  I  saw  a  mismatched 
joint;  that  is,  tbe  rails  were  not  evenly 
spaced.  Tbe  southern  rail  went  out  There 
was  a  high  place  on  the  rail  that  went  over 
the  trestle  near  there,  which  would  throw 
one  aide  of  the  car  up  and  the  other  down. 
On  other  railroads  where  I  have  worked, 
it  would  have  been  considered  unsafe  to  use 
a  car  in  that  condition." 

In  another  ground  of  the  motion  the  fol- 
lowing charge  of  the  court  was  complained 
of:  "If  you  should  believe  in  this  case  that 
the  railroad  company  have  not  exercised  that 
degree  of  diligence  I  have  charged  you,  either 
in  reference  to  the  car  furnished,  or  with 
reference  to  the  condition  of  the  track,  and 
that  that  constitutes  negligence  upon  their 
part  then  the  plaintiff  would  be  entitled  to 
recover,  provided  that  he  was  not  killed,  and 
his  death  was  not  brought  about  by  circum- 
stances which  he  could  have  avoided.  In  whicii 
he  could  have  avoided  the  consequences  of 
the  defendant's  negUgenoe."  It  was  contend- 
ed that  this  charge  is  error,  "because  It 
Incorrectly  stated  the  law  and  was  Inappli- 
cable to  the  facts  of  the  case,  and  because  It 
was  confusing  by  referring  to  the  plaintiff 
as  being  not  killed  and  to  his  death  in  tbe 
same  sentence." 

Minter  Wlmberly,  Jesse  Harris,  and  Chas. 
Akerman,  all  of  Macon,  for  plaintiff  in  error. 
Xapler,  Maynard  &  Plunkett^  of  Macon,  tor 
defendant  in  err<^rg,t,zeci  by  GoOglc 
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BBGK,  J.  (after  Btatlng  the  facts  as  abore). 
[1]  1.  In  the  brief  of  counsel  for  the  plaintiff 
In  error  it  Is  contended  that  the  Judge  below 
"did  not  approve  the  flndlug  of  the  Jury,  and 
failed  to  exerdse  the  discretion  which  the 
law  conjtemplates  he  should  exerdse  in  over- 
rullog  a  motion  for  a  new  trial,  and  that 
where  a  first  application  for  a  new  trial  Is 
made  on  discretionary  grounds,  the  trial 
Judge  must  exercise  bis  discretion  in  approv- 
al or  disapproval  of  the  verdict;  that  the 
order  overruling  the  motion  for  a  new  trial 
In  this  case  shows  on  its  face  that  the  Judge 
did  not  exercise  the  discretion  which  the  law 
vested  in  him."  The  failure  of  the  Judge  be- 
low to  exercise  his  discretion  waa  not  averred 
in  the  bill  of  exceptions,  nor  made  the  sub- 
ject of  a  special  exception,  and  is  urged  for 
the  first  time  in  the  brief  and  argument  of 
connsel  before  this  court  But  under  the 
ruling  made  In  the  case  of  Mclntyre  v.  Mclu- 
tyre.  120  Ga.  67,  47  S.  B.  501,  102  Am.  St. 
Rep.  71, 1  Ann.  Cas.  606,  it  Is  tbe  duty  of  this 
court  to  pass  upon  the  Question  thus  raised. 

Upon  hearing  the  motion  the  Judge  passed 
the  following  order:  "June  4,  1912.  The 
within  motion  for  new  trial  and  the  amended 
motion  for  new  trial  coming  on  to  be  heard, 
and  the  original  and  the  amended  motion  are 
hereby  overruled  on  all  grounds  therein  stat- 
ed. The  motion  was  held  up  after  argument 
till  this  day  by  the  court  N.  E.  Harris,  Judge 
S.  C.  M.  C."  Following  the  order  Just  quoted, 
overruling  the  motion  for  a  new  trial,  we 
find  In  the  record  the  following:  "Aqchors 
V.  M.  D.  &  S.  R.  R.  Co.  Not  having  presided 
on  the  trial  of  this  case,  I  have  not  felt  that 
my  discretion  Is  Quite  as  broad  as  that  of  the 
trial  Judge.  I  did  not  see  the  witnesses,  nor 
hear  the  evidence  delivered.  While  I  think 
the  verdict  may  be  against  the  weight  of  tbe 
evidence  to  sustain  It,  the  Jury  had  the  right 
to  believe  the  plaintiff's  evidence,  and  I  re- 
fuse to  disturb  the  verdict  N.  B.  Harris,  J. 
S.  O.  H.  C."  Immediately  following  this '. 
last-recited  part  of  tbe  record  appears  the 
following  entry :  "Filed  In  office^  June  13, 
1912.  R,  F.  Hunter,  Dep.  ClerH." 

Pretermitting  all  discussion  as  to  whether 
or  not  the  supplementary  order  or  opinion 
filed  by  the  court  below  as  a  part  of  the  rec- 
ord in  a  case  should  be  considered  as  a  part 
of  the  order  of  the  Judge  overruling  the  mo- 
tion for  a  new  trial,  we  are  of  the  opinion 
that,  when  that  order  and  the  original  order 
are  considered  together,  it  does  not  appear 
that  the  Judge  failed  to  exercise  the  discre- 
tion vested  In  him  by  law  In  passing  upon  the 
motion  for  a  new  trial.  A  very  similar  ques- 
tion to  the  one  presented  here  was  considered 
and  discussed  In  the  case  of  Martin  v.  Bank 
of  Leesburg,  137  Ga.  290,  73  S.  E.  387. 

[2]  2.  The  testimony  of  certain  witnesses, 
and  the  objection  raised  thereto  by  the  mov- 
ant at  the  time  of  tbe  trial,  Is  set  ont  in  the 


statement  of  facta.  Where  testimony  la  ob- 
jected to  In  bulk,  and  upon  examination  it 
appears  tbat  a  part  of  It  was  admissible, 
the  order  of  the  court  overmling  the  objec- 
tion will  not  be  reversed,  if  any  part  of  the 
evidence  was  not  open  to  the  objection  made. 
In  the  testimony  of  each  of  the  witnesses 
there  is  some  evidence  from  which  the  Jury 
might  have  found  that  there  were  structural 
defects  In  the  car  which  was  derailed,  or 
in  the  track  at  the  place  where  the  derail- 
ment occurred ;  and  such  evidence  tending 
to  show  these  structural  defects  was  admis- 
sible, though  the  witnesses  did  not  see  the 
car  or  the  track  until  30  days  or  more  after 
the  occurrence  which  It  Is  alleged  resulted 
in  the  death  of  the  plaintiff's  husband. 
Southern  Ry.  Co.  v.  Hill,  139  Oa.  549,  77 
8.  E.  803. 

[8]  3.  While  the  excerpt  from  tbe  charge 
which  Is  excepted  to  by  plaintiff  in  wror 
was  not  entirely  faultless  and  accurate,  we 
do  not  think,  after  reading  tbe  entire  charge, 
that  it  Is  cause  for  a  new  trial.  In  the  first 
place,  we  do  not  think  the  Jury  would  have 
been  at  all  confused  by  "referring  to  the 
plaintiff  as  being  not  killed  and  to  bis  de^ 
in  .the  same  sentenca"  Tbe  charge  as  a 
whole  clearly  and  fully  states  the  case,  and 
there  cannot  be  tbe  slightest  doubt  that  tbe 
Jury  distlnctir  understood  that  tibe  plaintiff 
was  tile  wife  of  tbe  decedent,  and  was  suing 
to  recovOT  damages  tost  bis  death,  alleged  to 
have  been  caused  by  certain  acta  of  negli- 
gence on  tbe  part  of  the  defendant  And 
while  in  tbe  excerpt  from  the  charge  quoted 
the  law  would  have  been  more  completely 
stated  as  applicable  to  tbe  bypotbeals  con- 
tained in  tbe  first  part  of  tbe  excerpt,  in  ref- 
erence to  the  negligence  of  Qie  d^!«idant 
company,  if  the  court  had  added  tbat  before 
tbe  plaintiff  conid  recover  it  should  appear 
tbat  tbe  death  of  tbe  plaintUfa  husband  ^nis 
caused  by  the  negl^once  of  the  defendant, 
OF  it  should  be  made  to  appear  that  the 
negligence  was  the  proximate  cause  of  the 
death  of  the  plaintiff's  hasband,  yet  anch 
an  omission  as  this  is  not  cause  for  a  new 
trial,  where  It  Is  disclosed  that  In  a  preceding 
part  of  tbe  chsrge  the  court  made  the  right 
of  the  plaintiff  to  recover  depradent  upon  a 
showing  that  the  death  of  her  husband  was 
tbe  result  of  the  negligence  of  the  defendant, 
and  bad  properly  Instructed  them  tbat  the 
plaintiff  could  not  recover  if  the  decedent 
had  been  "killed  by  his  own  carelessness, 
amounting  to  a  failure  to  exercise  ordinary 
care,"  nor,  although  there  was  negligence 
upon  the  part  of  the  defendant  company. 
If  the  decedent  could  "by  the  exercise  of  or- 
(Unary  care  have  avoided  the  consequences 
of  tbe  negligence  of  the  defendant  company." 

Judgment  affirmed.  All  the  Justices 
concur. 
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WSSTEEBN  UNION  ^TOLEGBAFH  G(X  T. 
FITTS.   (No.  4,877.) 
(Court  of  Appeals  of  Georfla.  Aug.  26.  U180 

fSvOo&KC  fry  (7ourt.J 

1.  Tn^BAFHB  AHD  TKLBPH0NB8   tf  54*)— 

Cladi  woe  Dauaqu  —  Waivu  or  Gohdi- 

The  evideace  was  safficient  to  show  a 
waiver  of  the  conditioa  of  the  coatract,  print- 
ed upon  the  telegraph  blank,  which  required 
the  dalm  for  damages  to  ba  presented  in  writ- 
ing. The  testimony  that  the  telegraph  company 
received  an  oral  demand,  and,  within  a  week 
after  the  message  was  sent,  acted  upon  it  and 
investigated  the  claim,  Is  undisputed. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cant.  Dig.  SS  89-47 ;  Dec  Dig. 
I  6^*3 

2.  Telbobafhs  and  TKLXPHoras  (£.^*)~ 
Claxu  fob  Daicaoes— Waitkb  or  wbiitbn 
Dbhand. 

"Where  a  rale  of  a  foreign  telegraph  com- 
pany doing  businea  in  Georgia  required  per- 
sons damaged  by  failure  to  properly  transmit 
messages  to  present  their  claim  for  damage 
within  60  days  thereafter  to  some  agent  of  the 
company  authorised  to  exercise  its  corporate 
powers  in '  relation  to  the  subject-matter  of 
the  claim,  a  presentation  of  such  a  daim  to 
the  resident  agent  who  made  the  contract  and 
transmitted  the  message  was  sufficient" 
Western  Union  Telegraph  Company  v.  Blancb- 
ard,  68  Ga.  300  (4),  45  Am.  Rep.  480.  And 
though  the  agent  is  not  bound  to  recognize  an 
oral  demand,  if  he  does  so,  making  no  objection 
upon  the  ground  that  it  is  not  in  writing,  a 
waiver  of  the  written  demand  will  result 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dljg.  |i  8&-47;  Dec. 
Dig.  154.*] 

3.  Tbial  (1 186*)— Waxtkb  or  Knowr  Riqht 

— QUESTIOH  rOB  JUBT. 

Whether  a  known  rieht  was  or  was  not 
waived  is  a  question  of  fact,  to  be  determin- 
ed      the  jn^  on  consideration  of  all  of  the 
proofs  submitted  upon  that  point 
[Bd.  Note.— For  other  cases,  see  TrisL  Cent 
318,  820,  821,  828-827;  Dec.  Dig.  | 

4.  TELEGBAPHa  AND  TKI-TCPHOnSB  (JM*)  — 

Claim  fob  Dahaobs— Waives  or  wbixtbn 

Demand^Etpect. 

Where,  within  60  days  after  a  message 
was  filed  with  a  telegraph  company  for  trans- 
mission, the  sender  presented  to  the  company's 
agent,  with  whom  the  message  was  filed,  an 
oral  claim  for  damages  because  of  its  non- 
transmission  or  delay,  and  from  the  action  of 
the  company  upon  the  oral  demand  a  waiver 
of  the  requirement  that  the  claim  be  presented 
in  writing  within  60  days  mnst  be  implied,  the 
company  was  not  restored  to  Its  original  right 
to  insist  npon  a  written  daim  for  damages 
merely  because,  after  tbe  expiration  of  the  60 
days,  the  sender's  attorney  transmitted  to  the 
telegraph  company  a  claim  in  writing,  in  which 
the  damages  were  specifically  set  forth  and 
enumerated. 

[Ed.  Note.— For  other  cases,  sa«  Telegraphs 
and  Telephones,  Gent  Dig.  |i  8fr-47;  Dec.  Dig. 
i  54.*] 

B.  SuFFiciENCT  or  Evidence. 

The  evidence  authorized  the  finding  of  the 
jury,  and  there  was  no  error  ttt  orerraUng  Hm 

certiorari. 

Error  from  Superior  Couii  Quioll  Cdud- 

ty;  R.  W.  Freeman,  Judge. 


Action  hr  X  W.  Fitti  RgalMt  tbe-  Western 
Union  Telegraph  Company.  Jndgaiait  for 
plaintiff,  and  defwiflant  brings  error.  Af- 
firmed. 

S.  Holdemeas,  of  Ciarrollton,  and  Dorsey, 
Brewster,  Howell  &  Heyman,  of  Atlanta,  for 
plalntlfT  In  error.  0.  B.  Boop,  of  GarroUton, 
for  defendant  In  error. 

RUSSEUU  J.  Fltte  ened  the  Western  Un- 
ion Telegraph  Company  in  a  Justice's  court 
for  damages  on  account  of  the  nondeliv- 
ery of  a  message  which  be  bad  delivered 
to  the  agent  of  that  company  at  Carrollton, 
Ga.,  to  be  trfinsmitted  to  one  Cobb  at  Brook- 
haven,  Miss.  Upon  the  trial  the  jury  re- 
turned a  verdict  In  favor  of  the  plalntitt. 
The  defendant  sued  out  a  certiorari,  which 
was  overruled  by  the  Judge  of  the  superior 
court  Tbere  are  various  asEdgnmenta  of  er- 
ror In  relation  to  the  judgment  of  the  trial 
court,  but  all  of  them  were  abandoned  upon 
tbe  hearing  In  tbe  superior  court  except  two : 
(1)  That  the  verdict  16  contrary  to  tbe  evi- 
deuce  and  without  evidence  to  support  it; 
and  (2)  that  tbe  verdict  Is  contrary  to  evi- 
dence, in  that  It  was  not  shown  that  within 
60  days  from  the  date  when  tbe  message  was 
filed  for  transmission  the  plaintiff  had  pre- 
sented in  writing  bis  claim  for  damages. 

We  shall  consider  these  proposlttons  In  re- 
verse order,  because  unless  the  requisite  no- 
tice of  the  claim  was  given  In  writing,  or  tbe 
requirement  that  the  claim  dwnld  be  In  writ- 
lug  was  waived,  the  plaintiff  would  have  had 
no  right  of  action,  and  it  would  not  be  nec- 
essary to  determine  whether  the  verdict  waa 
authorized  upon  other  grounds.  A  condi- 
tion upon  the  blank,  upon  which  the  plain- 
tiff's message  waa  presented  for  transmission, 
la  as  follows:  "(6)  The  company  will  not  be 
liable  for  damages  or  statutory  penalties  In 
any  case  where  the  dalm  la  not  presented  In 
writing  within  60  days  after  the  message 
was  filed  with  tbe  company  for  tranamU- 
aion."  In  Hill  v.  Western  Union  Telegraph 
Company,  86  Ga.  426.  11  S.  B.  874.  21  Am. 
St  Rep.  166,  It  was  held  that  a  like  stipula- 
tion waa  both  reasonable  and  obligatory,  and 
that  wlien  the  plaintiff  used  for  his  message 
the  blank  containing  the  stipulation  he  there- 
by agreed  to  It  and  It  became  a  part  of  his 
contract  See,  also,  West^  Union  Tele- 
graph Company  v.  James.  90  Ga.  264,  10 
S.  E.  83;  Stamey  v.  Western  Union  Tele- 
graph Company,  92  Ga.  613.  18  S.  B.  1008, 
44  Am.  St  B^.  05;  Western  Union  Tele- 
graph Company  v.  Waxlebaum,  113  Ga.  1017, 
39  S.  E.  443,  66  L.  R.  A.  741.  Tt  waa  admit- 
ted upon  the  trial  tbat  no  written  claim  waa 
presented  within  the  60  days  stipulated  In 
the  contract  The  only  questlcm  is  whether 
any  ag«it  of  the  company  waived  the  re- 
quirement that  the  claim  should  be  in  writ- 
ing, and.  If  so,  whether  the  agent  was  author- 
ized to  bind  the  company  by  this  waiver. 


*For  otber  comb  see  sun*  topie  and  HcUon  NUMBER  la  Deo.  Dig.  ft  Am.  Dls.[j^£|^^M^1y^^^  j^dazes 
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[1-3]  We  do  not  concur  in  the  views  ot  the 
learned  counsel  for  tbe  platatlfl  in  error  that 
It  was  held  in  the  Hill  Case,  supra,  that  an 
agent  of  the  telegraph  company  cannot  waive 
the  time  and  accept  a  notice  of  a  claim  for 
damages  after  the  expiration  of  60  days.  On 
the  contrary,  we  think  that  if  tbe  agent  Is 
authorized  to  waive  at  all, 'and  to  bind  hla 
prlndpal  by  the  waiver,  tbe  time  within 
which  the  claim  for  damage  may  be  pre- 
sented can  as  well  be  waived  as  the  mode  of 
its  presentation.  There  is  nothing  to  the 
contrary  in  tbe  ruling  of  Chief  Justice  Bleck- 
ley In  the  Bill  Case.  He  was  dealing  with  a 
case  like  tbe  one  now  before  us,  in  which  the 
claim  for  damages,  though  presented  within 
60  days,  was  not  in  writing;  but  tbe  ques- 
tion of  a  waiver  of  the  time  was  not  before 
the  court,  and  the  leanfed  Chief  Justice  did 
not  rule  upon  this  point.  In  discussing  tbe 
case  he  merely  alludes  (in  conflnlng  his  rul- 
ing to  the  proper  limits)  to  the  fact  that  a 
waiver  of  tbe  time  was  not  Involved.  After 
stating  that  the  "telegraph  company  was  en- 
titled to  have  a  claim  for  damages  presented 
In  writing  within  60  days  after  the  message 
was  sent,"  he  proceeded  to  say:  "We  think 
that  right  could  be  waived,  and  that  the  evi- 
dence In  tbe  record  tended  to  prove  that  It 
was  waived,  not  Indeed  as  to  the  time,  but 
as  to  tbe  mode  of  making  the  demand." 

The  waiver  insisted  upon  in  tbe  case  at 
bar  must,  for  tbe  same  reason,  be  confined 
to  tbe  "mode  of  making  the  demand,"  be- 
cause there  Is  in  the  record  no  evidence  of  a 
waiver  of  the  condition  that  the  d^oand 
should  be  presented  within  60  days.  Tbe  evi- 
dence shows  that  within  a  week  after  tbe 
message  was  filed  for  transmission  Fltts 
orally  presented  his  claim  for  damages  to  tbe 
operator  of  tbe  company  with  whom  he  had 
filed  tbe  message.  The  operator  accepted 
this  as  a  sufficient  demand  for  damages,  and 
so  treated  it.  Without  requlrli^  that  the 
claim  should  be  made  In  writing,  he  took  the 
matter  of  adjusting  the  claim  up  with  tbe 
superintendent  of  the  company,  and  repeat- 
edly informed  Fitts  that  the  claim  was  being 
Investigated,  and  was  only  delayed  on  ac- 
count of  change  of  superintendents  of  the 
company.  The  first  time  that  the  plaintiff 
made  a  claim  for  damages,  the  agent  of  the 
comi»jiy  offered  to  return  to  the  plaintiff 
the  amount  he  had  paid  for  sending  the  mes- 
sage; but,  as  he  could  not  pay  more  than 
this,  he  stated  that  he  would  at  once  take 
the  matter  up  with  the  superintendent.  Up- 
on several  occasions,  about  every  week  there- 
after, the  plaintiff  approached  the  agent  of 
the  telegraph  company  and  inquired  if  he 
had  received  Instructions  from  the  snperln- 
tendent.  And  while  he  was  told  that  the 
agent  as  yet  received  no  Instructions,  he  was 
Informed  each  time  that  tbe  matter  was  up 
for  Investigation,  and  that  as  soon  as  the 
Investigation  was  completed  he  would  notify 
the  plaintiff.  According  to  the  plaintiff's 
testinwny,  the  agent  several  times  informed 


him  that  his  claim  was  b^ng  investigated, 
and  that  the  only  cause  of  tbe  delay  was  the 
change  in  superintendents.  It  appears  from 
the  record  that  the  agent  of  the  company  bad 
in  fact  informed  the  superintendent,  by  let- 
ter, of  the  plaintiff's  claim  for  damages.  We 
think  that  under  this  evidence  the  jury  was 
clearly  authorized  to  infer  a  waiver  of  the 
requirement  that  the  claim  for  damages 
should  be  put  In  writing. 

The  local  agent  could  waive  the  stipulation 
as  to  writing.  Tbe  Supreme  Court  had  ruled 
In  Western  Union  Telegraph  Company  v. 
Blanchard;  68  Oa.  299,  45  Am.  Rep.  480.  that 
the  demand  for  damages  could  be  made  upon 
the  agent  of  tbe  company  on  duty  at  the 
place  from  which  the  telegram  was  sait;  and 
this  ruling  was  reiterated  in  Hill  v.  Western 
Union  Telegraph  Co.,  supra.  Chief  Justice 
Bleckley,  in  tbe  Hill  Case,  supra,  said:  "The  - 
agent  was  not  bound  to  recognize  an  oral  de-  * 
mand.  But,  if  he  did  so,  making  no  objec- 
tion to  it  on  the  ground  that  it  was  not  in 
writing,  we  think  It  was  sufficient"  Coun- 
sel for  tbe  plaintiff  in  error  attempted  to 
draw  a  distinction  between  the  Hill  Case  and 
the  case  at  bar.  because  in  the  HUl  (^se 
there  was,  after  the  investigation,  a  refusal 
to  pay.  The  fact  that  tbe  plaintiff  in  the 
present  case  was  compelled  to  bring  suit  up- 
on the  claim  for  damages  now  before  us 
would  seem  to  Indicate  that  there,  was  in  this 
case  a  refusal  to  i^.  But  whetber  there 
was  or  not  la  immaterial.  If  an  agmt  up- 
on whom  tbe  claim  could  properly  be  made 
recognised  the  oral  demand  as  sufficient,  and 
followed  tills  op  by  inSoTmkag  his  sapsr- 
Intendent  of  the  claim,  so  that  the  snperln- 
toLdtfit  could  or  did  make  an  investigation 
into  the  merits  of  the  dalm,  with  a  faU  un- 
derstanding ot  the  nature  of  the  claim  upon 
which  It  was  Insisted  that  the  cnupanr  was 
Uable,  a  waiver  of  the  condition  tliat  the 
claim  should  be  In  wrltli«  ml^t  be  implied. 
The  officers  properly  charged  with  the  aet- 
tl^ent  of  claims  had  received  notice  of  this 
particular  claim,  and  all  bad  been  acoom- 
pllsbed  by  the  oral  notice  that  could  have 
obtained  in  case  ttie  dalm  had  been  pat  In 
writing. 

The  assumption  that  a  waiver  results  only 
in  case  the  company  refuses  to  pay  the  claim 
is  wholly  foreign  to  the  rule  of  reason  upon 
which  tbe  waiver  rests.  Tbe  purpose  of  hav- 
ing the  claim  in  writing  Is  to  bring  noUce 
to  tbe  prop^  officers  of  the  company  of  the 
existence  of  the  claim,  so  that  they  can  in- 
vestigate and  determine  whether  they  will 
pay  the  claim  or  resist  Its  collection.  Proof 
of  a  refusal  to  pay  a  claim  is  admissible  as 
a  drcnmstance  from  whiah  knowledge  of 
the  claim  may  be  implied;  but  if  it  appears 
aliunde  in  any  case  that  a  telegraph  com- 
pany accepted  notice  of  a  claim  for  damages 
which  was  not  in  wrltli^,  and  (thereby  waiv- 
ing written  notice)  actually  investigated  the 
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fnsal  to  pay,  or  as  to  the  company's  reason 
for  refusing  the  claim  might  be  Irrelevant 
Proof  that  the  telegraph  company  offerefl 
to  pay  a  part  of  a  particular  claim  would  as 
much  Imply  a  waiver  of  the  requirement 
that  the  claim  should  be  presented  In  writing 
as  would  proof  of  refusal  to  pay  at  all ;  but 
even  if  such  testimony  should  be  objection- 
able, as  being  evidence  of  a  compromise,  still 
the  fact  that  the  company  had  investigated 
the  claim  after  oral  notice  might  authorize 
the  Inference  that  the  stipulation  that  no- 
tice of  the  claim  should  be  in  writing  had 
been  waived.  As  was  held  in  Carter  v. 
Southern  Railway  Company,  3  Ga.  App.  42, 59 
S.  E.  212:  "The  purpose  of  the  written  no- 
tice Is  to  advise  the  carrier  and  Inform  him 
of  the  nature  of  the  demand  against  him. 
Such  a  stipulation  of  the  contract  may  be 
waived;  and  If  the  carrier's  agent,  without 
objection  to  the  form  of  the  notice,  receives 
and  acta  upon  an  oral  notice,  a  waiver  aa  to 
the  requirement  of  its  b^ng  In  writing  re- 
sults." 

The  facts  of  the  present  case  distinguish  it 
from  those  in  Postal  Telegraph  Cable  Com- 
pany V.  Moss,  5  Ga.  App.  503,  63  S.  B.  590, 
cited  by  counsel.  In  that  case  the  claim  for 
damages.  If  made  at  all,  was  in  writing;  but 
in  the  telegram  sent  by  Moss  &  Co.  for  that 
purpose  the  statement  was  made  that  the 
senders  of  .the  message  would  later  make 
claim  for  the  loss  occasioned  them.  Fur- 
thermore, th^  was  evidence  that  the  plain- 
tiffs In  that  case  daily  transmitted  numerous 
tel^rams  over  the  lines  of  the  defendant 
company.  The.  message,  which  the  plaintiffs 
in  that  case  later  Insisted  was  a  claim  for 
damages^  Itself  referred  to  several  trans- 
actions and  to  more  than  one  message,  which 
was  not  identified  otherwise  than  as  being 
the  occasion  of  loss.  It  was  impossible  for 
the  telegraph  company  to  know  upon  which 
one  ot  these  messages  the  claim  for  damages 
was  based.  Upon  such  a  state  of  facta  tliia 
court  held  that  the  claim  presented,  whether 
in  writing  or  j}rally  (if  the  writing  be  waiv- 
ed), should  not  only  identify  the  message 
but  should  also  set  forth  the  nature  and  ez- 
toit  of  the  plalntUTs  demand  so  clearly  as 
to  enable  the  telegraph  company  to  ascertain 
whether  It  Is  liable  and  the  extent  of  its 
liability.  No  point  is  made  in  the  present 
case  upon  these  features  ot  the  notice.  So 
far  as  appears  from  the  record,  the  plaln- 
tlfl  lias  never  sent  but  one  message;  and 
it  is  not  disputed  that  he  stated  to  the  agent 
Uie  nature  and  amount  of  fals  daim  Just  as 
fully  as  it  is  set  forth  in  the  declaration. 

[4,  S]  The  other  points  raised  in  the  record 
are  ruled  in  the  headnotn.  The  plaintiff  ea- 
tabllshed  the  amount  of  bis  damages  as  re- 
turned by  the  Jury;  and  there  was  no  error 
In  overruling  the  certiorari.  The  inslBtence 
that  under  the  terms  of  the  contract  no 
agent  of  the  tdegrapb  company  could  waive 


the  stipulation  as  to  tlie  written  presentatton 
of  the  claim  for  damages  was  not  snffidoitly 
speclfloilly  presented.  In  the  asslgnmoitB  of 
error  in  the  petition  for  certiorari,  to  call  f6r 
an  adjudication  upon  the  point  lu  the  lower 
court,  and  therefore  cannot  be  consld«ed 
here. 
Judgmmt  affirmed. 

(IS  Oa.  App.  asi) 

LUMPKIN  V.  OITT  OF  BOMB.  (No.  AJBSL} 

(Court  of  Appeals  of  Georgia.    Aug.  25, 

(SvlUibiu  ly  the  OourtO 

1.  MUNIOIPAX.  CoBFOBATIOnS  (|  186*>— FOZJOB 

— AUTHOBITT  TO  RkMOVB. 

By  section  11  of  the  act  aimxoved  August 
11,  1908  (Acta  1908,  p.  909).  tiie  mayor  and 
oooncll  of  Bome  were  given  plenary  authority 
over  the  police  force  of  the  city,  with  power  to 
anpoint  policemen  and  to  fix  salaries  and  terms 
of  office,  and  to  remove  at  pleasure  any  police- 
man whose  services  were  in  flieir  judgment  no 
longer  needed  by  the  city.  By  virtue  of  the  pro- 
TisioDs  of  this  act  the  mayor  and  council  bad 
authority  to  remove  a  policeman  previously  ap- 
pointed for  a  fixed  term  by  the  board  po- 
lice commissioners  under  authority  of  the  act 
of  AugoBt  20,  1906  (Acts  1906,  p.  1022). 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatiomh  Cent  Dig.  §S  492-509 ;  Dec  Dig. 
8  185.*] 

2.  MUNICIPAI.  COBFOBATIONS  (8  184*)— POLICB 
— AVTHOBITT  TO  REMOVE. 

The  amendatory  act  of  1908  (Acta  1008.  p. 
904)  did  not  have  the  effect  of  reviving  section  77 
of  the  act  of  1883  (Acts  1883,  p.  443),  creating  a 
new  charter  for  the  city  of  Rome,  because  the 
broad  provisions  of  the  amendatory  act  are  in- 
consistent with  the  limitation  of  poww  prescrib- 
ed in  section  77  of  the  original  act. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  8}  482-486,  488-491: 
Dec.  Dig.  I  184.»] 

Error  from  City  Court  of  Floyd  County; 
J.  H.  Reece,  Judge. 

Action  by  H.  B.  Lumpkin  against  the  City 
of  Rome.  Judgment  for  defendant,  and  plain- 
tiff brli^  error.  Affirmed. 

Had^z  &  Do^,  of  Rome,  for  plaintiff  in 
error.  Max  Meyerhardt,  ot  Rome,  for  de> 
fbndant.in  eror. 

POTTLE,  J.  This  was  an  action  against 
the  dty  of  Borne  to  recover  a  sum  alleged 
to  be  due  for  salary  of  the  plaintiff  as  a 
policeman  for  the  year  - 190&  On  AfoH  14, 
1908,  the  plaintiff  and  14  others  were  elected 
by  the  board  of  police  commissioners  of  Bome 
as  policemen  of  that  dty,  but  the  texm  ot 
office  was  not  fixed  by  the  board.  The  sal- 
ary of  a  jMUceman  had  bem  fixed  by  the 
mayor  and  council  at  |720  per  annum.  The 
plaintiff  entered  upon  the  discharge  of  Us 
duties  on  April  14,  1908,  and  served  as  po- 
liceman nntU  Augast  7,  1906.  On  that  date 
the  mayor  and  council  of  the  dty  met  and 
adopted  a  resolution  reducing  the  number  of 
policemen  from  15  to  11,  and  11  policemen 
were  elected.  The  plaintiff  was  not  elected. 
On  Augast  12,  1908,  at  another  meeting  of 
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tbe  nu^or  and  ccnrncU.  the  actttm  of  Angust 
7th  was  ratified  and  confirmed.  The  plain* 
tiff  Boed  for  salary  from  Septemba  1,  1908, 
to  April  1,  1909.  at  f  60  per  month.  The  trial 
Judge  sustained  a  motion  for  a  mmsalt,  and 
the  plaintiff  excepted. 

[1]  The  evidence  showed  that  no  charges 
had  been  preferred  against  the  plaintiff,  and 
that  he  was  not  dismissed  for  ineffldeucy  or 
ndscondnct  after  a  trial  In  accordance  with 
the  rules  of  the  board  of  police  commlsslon- 
ers  or  otherwise.  The  question  of  tbe  right 
of  the  mayor  and  council  to  dismiss  the 
plaintiff  summarily  without  cause  dependa 
npon  tbe  construction  of  the  city's  charter 
and  certain  amendments  thereto.  By  section 
77  of  the  act  approved  September  25,  1883, 
creating  a  new  charter  for .  the  dty  of  Rome, 
it  was  provided:  "The  police  force  of  tbe 
dty  of  Rome  shall  consist  of  as  many  offi- 
cers and  men  as  the  mayor  and  conndt  may 
determine,  and  shall  be  elected  at  the  same 
time  the  clerk  is  elected.  They  shall  take 
an  oath  to  faithfully  and  Impartially  dis- 
charge  the  duttea  Imposed  upon  them  by  the 
laws  and  the  dty  ordinances.  Their  several 
terms  of  office  shall  be  two  years,  or  until 
thdr  sncceaaoni  are  elected  and  guallfled,  im- 
lesB  ronoTed  for  cause  to  be  Judged  by  the 
mayor  and  conndl."  By  the  act  of  August 
20,  1906  (Acts  1906.  p.  1014),  the  Charter  of 
Borne  was  amended.  By  the  amendment  a 
board  of  police  conunlssionerB  was  created. 
The  authority  of  the  board  orer  the  iMUce 
of  the  dty  is  set  forth  In  section  24  of  the 
amendment,  which  Is  aa  follows:  "On  the 
first  Monday  in  April  d  eadi  year,  or  as 
soon  thereafter  aa  practicable,  the  mayor 
and  council  of  the  dty  of  Rome  shall,  by 
resolution  or  or<Unanoe,  fix  Uie  number  of 
offlcera  and  men  to  compose  tbe  police  force 
of  tbe  dty  of  Rome  tta  the  ensaing  twdve 
months,  at  the  same  time  fixing  tlulr  com- 
pensation, and  shall  truismit  a  certified  copy 
of  tbelr  action  to  said  board  of  police  com- 
ndBBlonera.  -  Upon  receipt  of  the  same,  at 
their  first  regular  meeting  thereaftw,  the 
aald  board  aball  inraceed  to  elect  by  viva 
voce  vote  the  number  of  offlcera  and  men 
provided  for  by  the  mayor  and  oonndl  of 
Rome,  all  of  whom  shall  be  bona  fide  d^ 
izoia  of  the  dty  of  Bom&  All  of  aald  offi- 
cers and  men  so  elected  ahall,  before  entering 
upon  the  discharge  of  thdr  duties,  take  the 
aame  oath  now  provided  tox  the  itoUoe  of 
aald  dty,  and  shall  hold  office  for  tvrelve 
months  ftom  the  date  of  their  qualification, 
unless  sooner  removed  by  said  board."  By 
an  act  approved  August  11,  1908  (Acts  1908, 
p.  904),  tbe  charter  of  the  dty  was  again 
amended.  By  section  11  of  the  act  of  1908, 
all  of  the  sections  of  the  act  of  1906  relating 
to  the  board  of  police  commissioners  were 
repealed,  "and  the  appointment  and  con- 
trol of  all  policemen,  marshals  and  deputies 
vested  in  the  mayor  and  council  of  the  dty 
of  Roma" 


[q  If  the  ^ect  of  the  amendment  of  1908 
waa  dUier  to  directly  legislate  the  plaintiff 
out  of  office  or  to  authorise  flke  municipal 
antbinltlea  to  discharge  him  without  cause, 
tlie  nonaidt  waa  pnqiierly  granted^  since  any 
office  created  under  authority  of  a  l^slattve 
enactm«it  may  be  abolished  at  the  wtU  of 
the  creator.  Bntner  v.  Boifeulllet,  100  Oa. 
743,  28  S.  B.  464;  Waters  v.  McDowell,  126 
Ga.  807,  66  8.  E.  96;  Drake  r.  Beck,  129  Ga. 
466,  SO  S.  B.  806.  If,  on  the  other  hand, 
tlie  efhct  of  the  amendment  was  not  to 
abolish  the  plaintUTa  office,  or  to  authorise 
his  discharge  without  cause,  the  nonsuit 
should  not.  have  been  granted.  By  the  act 
of  1883  tbe  term  of  office  of  a  policeman  was 
two  years,  "unless  removed  for  cause  to  be 
judged  by  the  mayor  and  council."  The 
amendment  of  1906  did  not  repeal  the  new 
charter  granted  by  the  act  of  1883,  but  mert'- 
ly  made  certain  changes  and  additions,  leav- 
ing all  of  the  provisions  of  the  act  of  1883 
to  stand,  except  those  repealed  expr^ly  or 
by  necessary  implication.  Section  77  of  the 
act  f>f  1883  was  repealed  by  necessary  Im- 
plication, because  It  was  wholly  inconsistent 
with  the  amendment  of  1006,  resting  the 
appointment  of  policeman  in  a  board  of  po- 
lice  commissioners  and  fixing  their  term  of 
f^ce  at  one  year,  "unless  sooner  removed  by 
said  board."  Apparently  tUs  authorized  the 
board  of  police  commissioners  to  remove  a 
policeman  at  any  time,  even  without  cause. 
We  need  not  Inquire  whether  section  77  of 
the  act  of  1883  would  have  been  revived  if 
the  act  of  1908  had  merely,  without  more, 
repealed  the  amendatory  act  of  1906.  On 
this  subject  see  Butner  v.  Boifeulllet,  100 
Oa.  743,  749,  28  S.  E.  464.  The'  act  of  1908 
does  something  more  than  merely  repeal  the 
portions  of  tbe  act  of  1906  therein  referred 
to.  Its  language  is  broad.  By  it  "the  ap- 
pointment and  control  of  all  policemen,  mar- 
shals and  deputies  [are]  vested  In  the  mayor 
and  council  of  the  city  of  Rome." 

Counsel  for  the  plaintlfl  Insists  that  this 
language  must  be  construed  in  connection 
with  section  77  of  the  act  of  1883,  and  was 
designed  merely  to  vest  In  the  mayor  and 
council  authority  to  appoint  policemen  for  a 
term  of  two  years,  and  that  when  so  appoint- 
ed they  could  not  be  removed  except  for 
cause.  We  think,  however,  that  under  the 
broad  language  of  the  amendment  of  1908 
the  mayor  and  council  were  vested  with 
plenary  power  over  the  police  force  of  the 
city,  with  authority  to  elect,  to  fix  their 
terms  of  office  and  salaries,  to  prescribe  their 
duties,  and  to  remove  them  from  office  at 
pleasure.  Under  the  act  of  1883  the  General 
Assembly  undertook  to  prescribe  what  should 
be  the  term  of  office  of  policemen,  and  how 
they  should  be  removed.  Under  the  amend- 
ment of  1908  the  whole  matter  was  left  to 
the  local  authorities,  to  be  regulated  by  ordi- 
nance or  resolution.  It  Is  not  claimed  that 
since  the  passage  of  the  act  of  1908  the  dty 
has.  by  ordinances  or  oth^vri«^«^(5^[^ 
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a  oontraot  with  the  plalntlfl  for  a  find  term. 
It  la  true  the  plalntlfl  was  ngolarly  and 
lawfully  elected  by  the  police  commlaslonen 
for  a  term  of  12  numUu;  anA  while  the  act 
of  1908  did  not  In  tomi  remove  htm  from 
office,  it  did  provide  In  efbct  that  Qie  mayor 
and  conndl  should  have  ancb  plenary  ctmtrol 
over  the  matter  local  police  aa  to  author- 
ise them  to  abolish  the  office  of  any  police- 
man whose  services  were*  In  their  Jodgmmt, 
no  longer  needed.  In  this  state  no  one  has 
any  property  right  In  a  public  (Ace,  and  the 
authority  which  creates  It  may  abolish  it  at 
pl^ure,  nnlesB  In  so  doing  some  contract 
right  is  violated.  The  plalntlfl  had  no  vest- 
ed right  In  the  office  which  conid  not  be 
takea  away  from  him.  The  matter  ot  con- 
tinuing him  in  office  was,  under  the  act  of 
1908,  wholly  within  the  discretion  of  the 
mayor  and  council. 
Judgment  affirmed. 

(13  Oa.  App.  288) 

BROOKS  T.  TINSLB7  «t  aL  (Na  4,79&) 
(Oonrt  of  Appeals  of  Georgia.   Aug.  2S,  1013.) 

(Syllalut  by  the  Court.) 

1.  JtTDOuBNT  a  503*)— Collateral  Attack— 

HOUESTEAO. 

A  Jadgment  of  tte  ordinary  setting  apart 
a  homestead  exemption  allowed  under  the  Con- 
stitution of  1877  cannot  be  attacked  in  a  col- 
lateral proceeding  for  mere  irresuiarities  in  the 
apnIicaUon  for  the  homestead,  which  are  amend- 
able,  and  cured  by  the  judgment 

[Ed.  Note.— For  otber  cases,  see  Judgment, 
Cent  Dig.  g  943 ;  Dec.  Dig.  !  503.*] 

2.  Judgment  (}  606*)— Goliatebal  Attack 
— Homestead. 

The  wife  and  children  for  whose  benefit  a 
homestead  was  set  apart,  and  who  have  enjoyed 
the  benefit  of  the  homestead  for  years,  cannot, 
after  the  death  of  the  husband  and  father,  on 
whose  application  it  was  set  apart,  be  heard  to 
attack  Its  validity  because  of  merely  formal 
defects  in  the  application  or  in  the  judgment 
setting  apart  the  homestead. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  949 ;  Dec.  Dig.  }  506.*] 

3.  Homestead  (5  120*)— Right  to  Sell. 

Where  real  estate  has  been  set  apart  as  a 
homestead  exemption,  it  cannot  be  legally  sold, 
except  by  an  order  of  the  superior  court 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  %  215 ;  Dec.  Dig.  {  120.*] 

4.  Homestead  (8  131*)  — Action  on  Pub- 
ouase-monet  note— defense— evidence.  - 

Where  one  buys  real  estate  in  ignorance  of 
the  fact  that  it  has  been  set  apart  as  a  home- 
stead exemption,  aud  gives  his  note  for  the  pur- 
chase money  to  the  vendors,  who  are  the  bene- 
ficiaries of  the  homestead,  and  afterwards  dis- 
covers that  the  real  estate  Is  a  homestead,  and 
no  order  of  court  had  been  obtained  from  the 
superior  court  for  the  sale  thereof,  be  can  set 
up  these  facts  as  a  defense,  when  sued  on  ttie 
note  by  the  payees;  especially  b  this  bo  when 
the  homestead  property  is  still  in  the  possession 
of  the  vendors.  No  valid  conveyance  having 
been  made,  the  note  was  without  consideration. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §{  235-243 ;  Dec  Dig.  S  131.*] 

Error  from  City  Court  of  Newnan;  W.  A. 

Post  Judge. 


Action  hy  01 0.  Tlnaley  and  oQwn  acalnat 
T.  F.  Brooka.  Judgment  for  ^aintlffi;  and 
defendant  brings  error.  Bevarsed. 

A.  H.  Freeman,  of  Newnan,  fOr  plaintiff  in 
error.  H.  A.  Allen,  of  Senola,  and  W.  C 
Wright,  of  Newnan.  for  defendants  In  orror. 

HILL,  a  J.  Tlnsley  and  others  brought 
suit  against  Brooks  in  the  city  court  ot  New- 
nan as  the  maker  of  a  promifBory  note  al- 
leged to  have  been  given  to  the  plalnUfTs  as 
the  purchase  price  of  certain  described  real 
estate.  Brooks  filed  a  plea  alleging  that  the 
coDBideratton  of  the  note  had  entirely  fail- 
ed, because  the  land  for  which  the  note  was 
given  had  been  set  apart  to  the  father  of  the 
payees  of  the  note  as  a  homestead  under  the 
Constitution  of  1877,  and  that  no  order  of 
the  superior  court  had  been  granted  authoriz- 
ing the  sale  of  the  property,  and  the  plain- 
tiffs therefore  could  not  make  to  him  a  valid 
title  to  this  real  estate.  The  case  was  tried 
by  the  judge  witbout  the  intervention  of  a 
Jury  and  at  the  conclusion  of  the  evidenca 
he  rendered  a  Judgment  In  favor  ot  the  plain- 
tiffs, to  which  the  defendant  excepted. 

On  the  trial  of  the  case  the  defendant  of- 
fered in  evidence  a  certified  copy  of  proceed- 
ings of  the  court  of  ordinary,  showing  that 
the  land  for  which  the  note  was  given  had 
been  set  apart  as  a  homestead  as  stated. 
This  exemplification  was  objected  to  on  the 
following  grounds:  That  the  application  tor 
homestead  was  addressed  to  the  court  of  or- 
dinary, and  not  to  the  ordinary,  and  the 
court  of  ordinary  liad  no  jurisdiction  to  en- 
tertain snch  an  application,  since,  under  the 
law,  an  application  for  homestead  must  be 
made  to  the  ordinary,  and  the  ordinary  and 
the  court  of  ordinary  are  different  in  law. 
and,  as  thus  addressed,  the  petition  did  not 
give  the  ordinary  any  Jurisdiction  to  set 
apart  the  homestead;  that  the  ages  of  the 
beneficiaries  were  not  set  out  in  the  peti- 
tion tor  the  homestead;  that  the  appli- 
cant "prayed  the  court  not  to  set  up  the 
homestead  to  him,"  the  language  as  shown 
being  that  he  "makes  application  to  the  court 
that  by  said  court  there  may  not  be  set  np 
to  said  family  a  homestead  out  of  petition- 
er's property";  that  the  petition  made  no 
reference  to  any  schedule  showing  the  names 
of  the  applicants'  creditors;  that  the  proper- 
ty out  of  which  the  homestead  was  desired 
was  not  snfi&dently  described  tn  the  appllca<- 
tlon;  that  there  was  no  evidence  that  the 
land  bad  beeai  surveyed;  that  a  notice  of 
the  application  for  homestead  was  not  pal>- 
llshed  as  required  by  law,  in  that  It  ma 
pnbllsbed  only  one  time;  that  the  aiq^ca- 
tlon  was  tor  a  "pony"  homestead,  and  tlie 
ordinary,  therefore,  bad  no  authoilt7  to  set 
apart  the  fl,600  homestead  under  the  Gon- 
stltntion;  and  for  these  reasons  no  val- 
id homestead  was  set  apart  to  the  applicant 
as  the  bead  of  the  family.    The  court  sua- 
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tained  tbese  obJecUons,  or  some  of  tbem;  It 
not  appearing  from  the  record  wbich  ones. 

[1,4]  We  think  the  Judge  erred.  These 
obJectloDB  were  all  formal,  and  mere  Irregu- 
laritieB,  and  were  amendable.  Presumably 
ttae7  were  amended  before  the  Jodgmuit  of 
the  ordinary  was  finally  rendered.  We  do 
not  think  the  Judgment  of  the  ordinary  set- 
ting aside  the  homestead  Is  subject  to  col- 
lateral attack  on  account  of  these  irresa- 
larltieB.  In  Uie  case  of  Dunagan  t.  8tadler, 
101  Ga.  480,  20  S.  B.  442,  it  was  held:  "This 
Bf^llcatlon  for  homestead  having  been  made 
to  a  court  having  original  and  exclusive  Ju- 
risdiction of  the  person  and  subject-matter, 
the  papers  showing  the  service  legally  regnlr- 
ed,  the  Judgmmt  of  the  ordinary  setting 
aside  the  homestead  will  be  taken  and  ac- 
cepted as  regular  and  valid,  and  the  plaintiff 
In  execution  will  not  be  heard  to  attack  it 
for  any  Irregularity.  It  is  not  a  void  Judg- 
ment, If  It  be  voidable."  If  the  Judgment 
setting  apart  the  homestead  should  for  any 
reaaon  be  subsequently  attacked  by  creditors 
of  the  applicant,  tlio  attack  should  be  made 
in  the  court  In  which  It  was  granted.  The 
law  favors  the  granting  of  homesteads,  and 
attacks  on  the  homestead  for  mere  amenda- 
ble irr^ularitles  should  not  be  allowed.  Il- 
lustrating this  point.  It  Is  said  in  the  case 
of  Redding  V.  Lennon,  112  Ga.  4»S,  87  S.  E. 
712,  that  under  the  decisions  of  the  Supreme 
Court  these  exemption  laws  must  be  con- 
strued liberally  in  favor  of  the  applicant. 
"It  would  be  a  great  hardship  upon  the  fami- 
ly of  a  claimant  If  they  were  to  be  turned 
out  of  house  and  home  because  the  original 
sehednle^  through  the  Ignorance  or  mistake 
of  the  person  making  It,  falls  to  describe  the 
land  definitely  and  exactly."  What  Is  here 
said  applies  forcibly  to  all  the  objections 
urged  to  the  admission  of  the  exempllflca- 
tion,  showing  the  setting  apart  of  the  home- 
stead in  the  present  case. 

[2]  In  the  next  place,  it  was  admitted  that 
tlie  husband  and  father  and  the  beneficiaries 
of  the  homestead  liad  been  In  posaeasioa  of 
and  enjoying  It  and  its  exemptions  for  a 
period  of  19  years.  Having  originally, 
throogh  the  bead  of  the  family,  invoked  a 
^dgm«it  of  the  court  of  ordinary  setting 
apart  this  homestead,  the  beneficiaries  should 
be  estopped  from  objecting  to  Its.  validity  on 
any  merely  technical  grounds.  It  does  not 
uppe&T  In  the  present  case  that  there  were 
any  creditors  of  the  applicant  who  made 
any  objection  to  the  setting  apart  of  the 
homestead,  or  that  there  were  any  creditors 
Interested  in  the  matter.  The  wife,  who 
Is  still  living,  bad  notice  of  her  husband's 
appllcatlcoi  tOT  the  homestead  for  her  benefit 
and  tliat  of  her  minor  children.  She  should 
not  now  be  beard,  after  19  years  of  posses- 
sion of  this  homestead  by  herself  and  her 
family,  to  complain  that  the  original  pro- 
ceedings for  her  and  her  children  were  void. 
If  her  husband  were  in  life,  after  having  ac- 
Qaired  the  homestead  for  himself  and  famllj^ 


and  after  his  having  enjoyed  the  benefit  of 
the  homestead  which  he  had  asked  the  or- 
dinary to  set  apart,  he  certainly  could  not 
be  heard  to  attack  the  validity  of  the  home- 
stead, and  if  he  would  be  estopx>ed,  it  would 
seem  that  his  wife,  who  was  privy  with  him 
In  the  application,  should  likewise  be  estop- 
ped. In  Dunagan  v.  Stadler,  supra,  It  la 
said:  "Now,  in  the  matter  of  homesteads, 
their  allowance  and  disallowance,  the  or- 
dinary has  original  and  exclusive  jurisdic- 
tion; an  appeal  from  his  decision  Is  allowed. 
•  ■  •  We  are  bo^d  ab  a  matter  of  law 
to  give  to  his  judgment  in  these  matters  not 
only  the  force  and  effect  to  which  the  judg- 
ments of  other  courts  of  original  jurisdiction 
are  entitled,  bat  the  same  inddents  and 
presumptions."  For  the  purposes  of  this 
case,  these  are  that  it  cannot  be  set  aside 
in  a  collaterlal  proceeding,  and  though  the 
existence  of  any  Jurisdictional  fact  may  not 
be  affirmed  upon  the  record  [as  In  the  instant 
case  tbe  petition  being  addressed  to  the 
'court  of  ordinary,'  instead  of  the  ordinary], 
It  will  be  presumed  upon  a  collateral  attack 
that  the  court  acted  correctly,  with  due  ao- 
thorlty,  and  its  judgment  Fill  be  as  valid  a# 
though  every  fact  necessary  to  Jurisdiction 
affirmatively  appeared."  This  decision 
would  seem  to  cover  every  one  of  the  ob 
Jectlons  made  to  the  homestead  In  the  pre- 
sent case.  It  goes  to  the  extent  of  holding 
that  all  formal  or  amendable  defects  were 
cured  by  the  Judgment  of  the  ordinary  In 
setting  apart  the  homestead.  Civil  Code 
1910,  {  5960;  Reld  t.  Heam.  127  Oa.  117 
56  S.  B.  129. 

But  the  Supreme  Court  has  spedflcally 
held  that  some  of  the  objections  made  to  this 
homestead  are  entirely  without  meriL  In 
Roberts  v.  Cook,  68  Ga.  324,  It  was  held 
that  failure  to  allege  the  ages  of  the  children 
will  not  render  tbe  homestead  void.  In  Mc- 
WUllams  V.  McWmiams,  68  Ga.  459,  it 
was  held  that  failure  to  allege  out  of  whose 
property  the  homestead  was  to  be  carved 
was  not  SQCb  a  fatal  defect  as  would  render 
the  proceedings  void.  In  Bartlett  v.  Russell, 
41  Oa.  196,  It  was  said:  "The  schedule  filed 
by  the  applicant  for  homestead  and  exemp- 
tion should  describe  the  personal  property 
with  reasonable  certainty;  but  if  the  credi- 
tor failed  to  appear  and  object,  on  the 
ground  that  the  schedule  was  insufficient, 
and  it  gives  a  general  description  of  the 
property,  •  •  •  the  creditor  will  not  be 
permitted  to  attack  the  Judgment  of  the 
ordinary  setting  it  apart,  collaterally,  in  a 
claim  case,  on  the  ground  that  the  schedule 
was  not  sufficiently  descriptive." 

The  objection  made  ^at  the  application 
made  by  the  applicant  originally  was  for  a 
"pony"  homestead  under  the  Code,  and  not 
for  the  constitutional  homestead  of  11,000, 
appears  not  to  be  well  taken.  The  applica- 
tion for  homestead  very  clearly  shows  tlut 
the  applicant  wanted  a  constitutional  home- 
stead of  ¥1,600,  and  this  character  of  ai 
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homestead  was  set  apart  by  the  ordinary. 
Tbe  citation  of  the  Code  section  relating  to 
a  pony  homestead  in  the  application  seems 
to  have  been  merely  a  clerical  mistake.  But 
this  Is  Immaterial,  in  that  tbe  application 
as  a  whole  sbows  beyond  a  doubt  that  the 
constitutional  homestead  was  desired,  and 
this  cbaracter  of  a  homestead  was  set  apart 
to  the  applicant  as  tbe  bead  of  bis  family, 
and.  from  that  time  until  now  seems  to  have 
been  possessed  and  enjoyed  by  its  beneflcl' 
aries.  We  think,  therefore,  that  the  jndge 
erred  In  excluding  from  evidence  the  certi- 
fied copy  of  the  homestead  exemption. 

[3]  The  next  question  is:  Could  tbe 
widow  of  the  applicant  for  homestead  and 
his  children  make  a  valid  sale  of  the  prop- 
erty set  aside  as  a  homestead  to  them?  It 
Is  admitted  that  no  order  of  tbe  superior 
court  was  granted  antborizing  the  sale  of  the 
bomestead  property;  and  without  such  au- 
thority from  the  court  no  valid  sale  could 
have  been  made.  Hart  v.  Evans,  80  Ga.  330, 
5  S.  E.  99;  Constitution  of  Georgia,  art.  9, 
§  3,  par.  1;  Civil  Code  1910,  S  6584.  This 
being  true,  it  follows  that  the  note  sued  on 
was  without  consideration,  and  the  setting 
apart  of  the  homestead  exemption  in  tbe 
property  for  which  the  note  was  given  was 
properly  set  up  as  a  defense  to  the  payment 
of  the  note.  See  McManus  v.  Cook,  59  Ga. 
485;  Slzemore  v.  Flnkston,  51  Ga.  398. 

Entertaining  the  foregoing  views,  any  deci- 
sion of  the  other  questions  made  In  tbe  bill 
of  exceptions  is  unnecessary.  In  our  opinion 
the  certified  copy  of  the  bomestead  exemp- 
tion should  not  have  been  rejected  for  any 
of  the  reasons  of  tbe  objectors,  and  after  its 
admission,  with  tbe  other  evidence  in  the 
case,  a  finding-  should  have  been  made  by  tbe 
court  In  favor  of  tbe  defendant. 

Judgment  reversed. 

(a  oa.  App.  X7G) 

THOMASVnXB  LIVE  STOCK  CO.  T.  AlV 
LANTIC  COAST  LINE  R.  CO. 
(No.  4,867.) 
(Court  of  Appeals  of  Georgia.   Aug.  25,  1913.) 

fSvllahut  bv  ths  Court.) 

CABBIEBa    (S  177*)— CONNRCTHNQ  Oabbubs-' 

Eight  of  Action. 

The  controlling  questions  of  law  made  by 
the  record  in  this  case  fall  squarely  within  the 
rulings  of  this  court  in  Atlantic  Coast  Line 
R.  Co.  V.  Hill,  12  Ga.  App.  392.  77  S.  E.  316, 
and  Atlantic  Coast  Line  R,  Co.  v.  Thomasville 
Live  Stock  Co.  (No.  4,866,  decided  July,  1913) 
13  Ga.  App.  — ,  78  S.  E.  1019.  Under  these 
decisions  ^e  allegations  of  the  petition  show- 
ed jurisdiction  and  a  cause  of  action,  and  tbe 
judgment  sustaining  tbe  demurrer  and  dismias- 
ing  the  petition  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  776-789,  791-8C8;  Dec  Dig.  f 
177.  •] 

Error  from  City  Court  of  ThomasTllle;  W. 
H.  Hammond,  Judge. 
Action  by  the  ThomaBvlllei  Live  Stock  Com- 


(Ga 

pany  against  the  Atlantic  Coast  Line  Rail- 
road Company.  Judgment  for  defendant,  and 
plaintlfir  brli^  error.  Reversed. 

Fondren  Mitchell,  of  Thomaavllle,  for 
plaintlCC  in  error.  Bennet  &  Branch  and 
Russell  Sno^,  all  of  Quitman,  and  J.  H.  Her- 
rlll,  of  ThomaevUle,  for  defendant  in  error. 

HILL»  O.  J.  Judgment  reversed. 


<U  Oa.  App.  288) 

GREAT  SOUTHERN  ACCIDENT  ft  FIDEL- 
ITY Ca  V.  OUTHRIB  et  aL 
(No.  4,909.) 

(Court  of  Appeals  of  Georgia.   Aug.  2S,  1918.) 

(Svllabu*  by  the  OourtJ 

1.  Appeal  ano  Ebbob  ({  299*)— Bnx  or  Ez- 

CEPTIONa— DiBBOTIOH  OF  VEBDICT. 

A  direct  bill  of  exceptions  mav  be  B\Mi  out 
from  the  direction  of  a  verdict  against  the  plain- 
tiff in  error. 

[Ed.  Note.— For  other  eas—,  see  Appeal  and 
Error,  Dec  Dig.  {  299.*1 

2.  Appeal  and  Ebbob  ({  767*)— Buxr  or  Bt- 

IDENCB— SUFFICIEHGT. 

The  record  does  not  disclose  such  a  flagrant 
disregard  of  the  rule  of  practice  in  reference  to 
briefing  the  evidence  as  to  require  the  conclu- 
sion that  no  bona  fide  attempt  hat  been  made  to 
comply  with  the  role. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3092;  Dec.  Dig.  i  757.*] 

3.  Money  Received  (}  14*)— Joint  Liabiutt. 

In  an  action  for  money  had  and  received, 
brought  against  several  defendants,  where  it  ap- 
pears that  tbe  defendants  received  different 
amounts  of  tbe  plaintiff's  money,  a  verdict 
against  one  defendant  for  the  aggregate  amount 
paid  to  all  is  not  authorized,  unless  the  money 
was  jointly  received  by  all  of  the  defendants  or 
some  of  them  as  agents  for  the  defendant  against 
whom  tbe  verdict  is  rendered. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  $S  41-43;  Dec.  Dig.  S  14.*] 

4.  Pbircipal  avd  Aoiht  (11 108,  184*)-^Cob- 
POBATE  Stock— AuTHOBrrr  or  Agent— Lia- 

BILITY  FOB  MONKT  RECEIVED. 

Payment  to  an  authorised  agent  is  In  law 
payment  to  hia  principal,  and  if  the  money 
ought  in  eqnitf  and  good  consdenee  to  be  re- 
turned, an  action  for  money  bad  and  received 
may  be  maintained,  at  the  option  of  the  own- 
er of  the  money,  either  against  the  egen^  or  the 
principal,  or  both. 

[Ed.  Note.~-For  otber  cases,  see  Principal  and 
Agent,  Cent.  Dig.  §S  278-2937363-359, 367,  701- 
703;  Dec.  Dig.  H  103, 184.*i 

5.  Pbincipal  and  Agent  (S  184*)— Liabiutt 
or  Pbincipal  to  Thibd  Peksonb — Sale  of 
Cobpobate  Stock. 

A.  appointed  an  a^eut  to  sell  (or  cash.  The 
agent,  without  authority  from  A^  employed  B. 
to  assist  him.  B.  made  a  sale,  collected  the  pro- 
ceeds, deducted  a  portion  for  bis  services,  and 
remitted  the  balance  to  the  agent  who  paid  none 
of  it  to  A.  A.  refused  to  deliver  the  proper- 
ty sold.  Bad,  that  tbe  purchaser  could  recover 
from  A.  the  amount  received  by  his  agent  bnt 
not  the  sum  retained  by  B. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |§  701-703;  Dec  Dig.  | 
184.*] 

6.  Special  RtruNOS. 

Such  of  the  special  rulings  as  need  to  be 
passed  upon  are  r^erred  to  in  the  opinion. 


79  SOUTHEASTERN  REPUBTEB 
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(Additional  Syllaltta  ly  ffditonol  Staff.) 

7.  COEPOEATIOSS  (8  407*)— AtTTHOBITT  OT  OF- 
FICERS—APPOINTMENT  OF  AGINTS. 

That  the  agent  of  a  corporation  waa  vice 
preaideDt  and  afterwanh  president  of  the  corpo- 
ration did  not  authorize  him  to  appoint  other 
agents  to  sell  corporate  stock. 

[Bd.  Note^For  other  cases,  see  Ooroorationi, 
Gent.  Di«. «  161S-1619 ;  Dec.  Dig.  1 407.*] 

8.  Tbxal  (%  85*>— BEOEPnon  or  Bvidshob— 
Objection. 

Where  a  part  of  a  witness'  testimony  was 
clearly  admissible,  an  objection  to  It  In  soUdo 
was  properly  overruled. 

_  [Ed.  Note.— Fbr  other  cases,  see  Trial  Cent 
Dig.  H  222,  228-225:  Dec.  Dig.  |  80.*f 

9.  Pbxncipal  and  Agent  ({  21*)— Btidknoi 
ow  aoxnot. 

While  mere  hearsay  evidence  of  declara- 
tions of  agency  is  inadmissible  to  establish  agen- 
cy, a  person  may  testify  that  he  acted  as  anotb- 
ere  agent. 

[Ed.  Note.— For  otlier  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  39;  Dec.  Dig.  8  21.*] 

Error  from  City  Court  of  NashTlUe;  W. 
D.  Bule,  Judge. 

ActioD  by  a  F.  Guthrie  against  the  Great 
Southern  Acddeut  &  Fidelity  Company  and 
others.  Judgment  for  plaintiff,  and  the  de- 
fendant named  brings  error.  Beversed. 

Jones  &  Chambers,  of  Atlanta,  and  Hen- 
dricks &  Christian,  of  Nashville,  for  plaintiff 
in  error.  Wm.  B.  Smith,  of  NBshvlUe.  and 
Chastain  &  Henson,  of  Donglas,  for  defend- 
ant in  error. 

POTTLE,  J.  This  waa  an  action  In  as- 
sumpsit Cor  money  had  and  receiTed,  brought 
against  the  Great  Southern  Accident  &  Fidel- 
ity Company,  a  corporation,  and  B.  H.  Can- 
trell,  W.  6.  Chipley,  and  Locluidge  &  Tanner, 
a  firm  composed  of  J.  D.  Lockridge  and  E- 
L.  Tanner.  The  corporation  was  alleged  to 
have  an  agency  and  place  of  business  in  Ber- 
rien county,  where  the  suit  was  brought 
Cantrell  and  Chipley  were  alleged  to  be  resi- 
dents of  Fulton  county,  and  Lockridge  and 
Tanner  to  be  residents  of  Coffee  coun^. 
Neither  Cantrell  nor  Chipley  was  served  or 
fil^  a  defense.  The  other  defendants  pleaded 
to  Uie  merits,  without  demurring  or  objectiug 
to  the  Jurisdiction  of  the  court  A  verdict 
was  directed  against  the  corporation  and  In 
favor  of  Lockridge  &  Tanner.  The  corpora- 
tioo  exti^;»ted  to  the  direction  of  a  verdict 
against  ft,  and  OKnplalns  also  of  numerous 
mUncB  upon  the  admlsdon  of  evldeDCo. 

[1J  1.  A  motion  Is  made  to  dismiss  the  writ 
of  error,  upon  the  ground  Uiat  the  only  rem- 
edy of  the  losing  party  was  a  motion  for  a 
new  trial,  and  a  direct  bill  of  exertions 
would  not  lie.  This  point  of  practice  has 
been  settled  against  the  defendant  in  error. 
Hasklna  v.  Throne,  101  Oa.  126,  28  S.  B.  611. 

[21  2.  It  is  also  suggested  that  we  ought 
not  to  review  the  evidence,  because  the  brl^ 
tbereof  set  out  In  the  bill  of  exceptions  Is 
not  a  compliance  with  the  rule  of  practtce  as 
announced  in  previous  decisions  of  tlUs  court. 


As  to  this  ptOnt  it  is  suffldent  to  say  that 
wUle  tbB  brief  Is  not  as  succinct  a  compendi- 
um of  the  material  facts  as  might  have  been 
prepared,  It  does  not  show  sndi  a  flagrant 
disregard  of  the  rule  of  practice  as  to  Justify 
the  conclusion  that  the  plaintiff  in  error  has 
made  no  bona  fide  attempt  to  brief  the  enrl- 
dence 

[3]  S.  Cantrell  and  Chipley  organized  the 
defendant  corporation  and  acted  as  Its  fiscal 
agents  In  disposing  of  its  stock.  In  pursu- 
ance of  the  plan  agreed  on,  these  agents  sub- 
scribed for  all  of  the  stock  except  S  shares; 
but  this  was  done  to  facilitate  the  same,  and 
they  were  not  expected  to  pay  for  the  stock 
until  they  sold  It  They  were  authorized  to 
sell  only  for  cash  or  Its  equivalent,  which  was 
understood  to  be  a  time  Interest-bearing  cer- 
tificate in  some  solvit  bank  or  New  York 
exchange.  The  fiscal  agents  were  to  pay  for 
the  stock  as  sold,  at  $110  per  share.  The 
selling  price  was  $200  per  share.  The  plain- 
tiff subscribed  for  6  shares  through  Lockridge 
&  Tanner,  who  were  representing  Cantrell 
and  Chipley  In  making  the  sale,  and  gave  his 
note  for  (1,000,  payable  to  Lockridge  &  Tan- 
ner. The  certificate  of  stock  was  Issued  and 
attached  to  the  note,  which  was  forwarded 
to  a  bank  for  collection.  The  note  was  not 
paid  at  maturity,  and  It  and  the  stock  were 
returned  to  the  company.  Thereupon  the 
stock  waa  canceled  and  the  note  returned  to 
Lockridge  &  Tanner,  Subsequently  the  plain- 
tiff paid  the  amount  to  Lockridge  &  Tanner. 
After  deducting  the  amount  to  which  they 
were  entitled  under  their  contract  for  making 
the  sale,  the  balance  was  forwarded  to  Can- 
trell and  Chipley.  None  of  the  money  was 
paid  to  the  corporation ;  Cantrell  and  Chip- 
ley  claiming  that  the  company  owed  them 
more  on  other  transactions  than  the  sum 
which  came  into  their  hands  from  plaintiff's 
subscription.  The  company  refused  to  reissue 
the  stock,  upon  the  ground  that  it  had  not 
been  paid  therefdr,  and  the  plaintiff  contends 
that  the  corporation  and  Lockridge  ft  Tanner 
are  Indebted  to  him  Jointly  in  the  amount 
paid  for  the  stodi. 

The  action  for  money  had  and  received  lies 
against  one  who  holds  the  money  of  another 
which  he  ought  in  eqni^  and  good  conscience 
to  refund.  Where  more  tlian  one  person  Is 
sued,  a  joint  recovery  for  the  whole  amount 
against  all  will  not  be  authorized,  unless  It  ap- 
pears that  all  rec^ved  the  money  J(^tly.  If 
it  was  not  so  received,  tlie  plaintlfl  can  only 
recover  from  each  defendant  separately  the 
amount  shown  to  have  come  into  his  hands. 
In  such  an  action,  where  the  tort  Is  waived, 
con8plra<7  and  fraud  may  be  proved  merely 
for  the  purpose  of  diowlng  that  those  who 
received  the  mtmey  are  not  entitled  to  keep 
it,  and  not  for  the  purpose  of  recovering 
from  one  of  the  0(uisplratora  the  whole 
amount  received  hy  aU.  unless  It  actually 
came  into  his  hands.    All  this  Is  settled  by 
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tbe  Smnrenie  Conrt  In  Cowart  t.  Foidar,  137 
Ga.  586,  7S  S.  B.  822,  Ann.  Ca&  191SA,  9S2, 
where  the  nature  ut  the  actUm  la  diacaaaed, 
and  the  dlatlnctloa  betwem  it  and  an  action 
aoondlng  In  tort  ia  ahown. 

[4]  4.  PrcsmnptlT^  an  agent  to  aell  can 
aeU  only  for  cash.  31  Cyc  1887.  The  antbor- 
Itar  of  Cantrell  and  Cblpley  as  agents  for 
the  corporation  was  limited  to  a  sale  of  the 
stock  for  cash  or  its  eanivalent  as  explain^ 
In  the  eridenoew  Hoice  Qie  title  to  the  stock 
did  not  pass  into  the  plalntifl  upon  the  ocecu- 
tlon  of  the  note.  This  Is  tme.  without  ref- 
er^ce  to  whether  the  plaintiff  had  knowledge 
of  the  terms  of  the  contact  between  the  cor- 
poration and  its  agents. 

[f]  0.  It  is  contended  that  when  the  plaln- 
tUf  did  not  pay  his  note  at  matntit?.  and  the 
company  canceled  the  stock  and  returned  the 
not^  the  transaction  was  aided  so  far  as  the 
company  was  concerned,  and  the  sabsequent 
payment  of  Ote  money  by  the  plaintiff  did 
not  bind  the  company  to  Issue  the  stock,  or 
render  it  liable  to  return  the  money  receired 
by  Its  agents.  Cantrell  and  Chlpley  were, 
under  the  evidence,  general  agents  of  the  com- 
pany, to  dispose  of  ato<^  In  its  behalf.  The 
only  limitation  upon  their  authority  was  that 
the  sale  should  be  for  cash.  If,  after  the 
cancellation  of  the  stock,  the  cranpany  bad 
retnmed  to  the  plaintiff  his  note,  and  notified 
him  that  the  sale  of  stock  had  beoi  canceled 
and  the  agency  of  Cantrell  and  Chlpley  re- 
voked, a  different  qneatlon  wonld  arise.  The 
plaintUTs  subscription  was  stiU  oatstandlng. 
Certainly,  in  the  absence  of  notice  to  the  con- 
trary, he  had  a  right  to  assume  that  he  was 
being  held  liable  on  his  subscription  and  the 
note  given  therefor,  and  had  the  right,  upon 
payment  of  his  not^  to  demand  the  issuance 
of  the  stock.  The  agency  of  Cantrell  and 
Chlpley  to  sell  the  stock  had  not  been  revok- 
ed, and,  even  if  It  had,  the  plaintiff  had  no 
notice  of  It  He  had,  therefore,  a  right  to 
continue  to  treat  these  parties  as  the  duly  au- 
thorized agents  of  the  company  to  receive  the 
money.  Whatever  mon^  Cantrell  and  Chlp- 
1^  received  as  agents  for  the  company  Is 
deemed  In  law  to  have  been  received  liy  the 
corporation  itself  and,  aa  to  the  amount  so 
received,  the  plaintiff  was  clearly  entitled  to 
recover  against  the  corporation. 

[I]  6.  The  evidence  discloses,  however,  that 
Cantrell  and  Chlpley  did  not  receive  the 
whole  amount  paid  by  tiie  plaintiff  to  Lock- 
ridge  ft  Tanner,  but  that  some  amount,  not 
disclosed  by  the  evidence,  Was  deducted  by 
these  parties,  and  the  balance  paid  over  to 
Cantrell  and  Chlpley.  If  txKkrldge  ft  Tan- 
ner were  also  the  agents  of  the  corporation, 
this  would  make  no  differoice;  but  If  they 
were  merely  the  agents  of  Cantrell  and  Chip- 
ley,  the  company  wonld  not  be  bound  to  re- 
fund to  plaintiff  the  money  which  they  receiv- 
ed, but  did  not  pay  over  to  any  agent  of  the 
L-orporation  authorized  to  receive  It  We  can 
dnd  no  evidence  which  wonld  have  author- 
Ixed,  certainly  none  which  required,  a  finding 


that  Lockrldge  *  Tannw  mn  agmts  of  Hie 
corporation.  They  bo  deecribed  themselves, 
bat  their  conclnslai  la  not  supported  ^  the 
evldMMJft.  Thvj  were  employed  by  Cantrell 
and  ChlpI^  to  sell  stoA  for  them.  They  had 
no  contract  with  tlie  ooiporatlon,  were  not 
liable  tio  it  In  any  way,  and  were  not  author^ 
Ized  by  it  to  Und  it  by  any  sale  of  atock  or 
collection  of  money  therefor, 

[7]  Cantrell  and  OUpley  bad  no  anthoxlty 
tnm  the  corporatLon  to  appoint  other  agenta 
for  the  corporation.  Cantrell  was  vice  pres- 
ident of  the  company  whoi  It  was  organised, 
and  afterwarda  prealdent;  bat  this  did  not 
give  liim  authority  to  appoint  agents  to  sell 
atock  for  the  corporation.  Minnesota  Lumber 
Co.  T.  Hobbs,  122  Ga.  2S,  40  S.  BL  783;  Swin- 
dell ft  Go.  T.  Bataibridge  Bank,  8  Oa.  App. 
364,  60  S.  BL  13.  Lockrldge  ft  Tanner  not 
bfidng  agoits  of  the  corporation,  nor  author^ 
iced  to  collect  money  in  Its  behalf  there  is 
no  reasm  in  equity  or  good  conscienca  wby 
the  corporation  should  be  made  to  pay  back 
money  which  they  have  appropriated  to  th^r 
own  use.  Cantrell  and  Chlpley  would  be 
bound  to  do  so,  but  not  the  corporatton.  Tlw 
company  la  bound  to  account  to  the  plaintllC 
tor  the  money  received  by  Cantrell  and  Ghlp- 
I^,  althous^  th^  retained  It,  and  without 
reference  to  their  rl^t  to  withhold  it  from 
the  coriwration.  Having  received  the  money 
for  the  corporation  and  by  Its  authority,  It 
la  reevonsible  to  the  same  extent  as  if  the 
money  had  been  paid  into  its  treasury.  The 
minutes  of  the  corporation  introduced  in  evi- 
dence, togetlier  with  the  other  evidence,  de- 
manded a  flndlng  that  Cantrell  and  Chlpley 
were  mere  trustees  for  the  corporation  to 
sell  its  stock  and  not  the  owners  of  the  stock 
itself.  Neither  the  testimony  of  Lo(&ridge  4k 
Tanner,  nor  the  cone^ndence  introduced  In 
evidence  authorized  a  finding  that  they  were 
agents  of  the  corporation.  Th^  wen  not 
80  appointed  by  any  one  having  authority  to 
bind  the  corporation,  nor  were  they  held  out 
by  the  company  to  the  plaintiff  as  its  agents 
In  such  a  way  as  to  estop  the  corporatloii 
from  pleading  the  contrary. 

[I]  7.  'llie  numerous  objectlona  to  testbno- 
ny  need  not  be  considered  in  detalL  Mo- 
ther the  stock  certidcate  nor  the  correspond- 
ence was  essential  to  the  pIaintlfl*B  case,  and 
their  admis8i<ai  in  evidence^  erea  If  errone- 
ous, was  harmless.  All  of  the  direct  evidoice 
of  the  witness  Cantrell  waa  objected  to  in 
solldo,  on  numerous  gronnda.  Home  of  tt 
was  idearly  admissible,  and  the  objection  to 
the  whole  of  It  was  properly  overruled.  Bay 
V.  Camp,  110  Ga.  818,  36  S.  SL  242;  Harris 
V.  Amoskeag  Lumber  Co.,  97  Ga.  46S,  26  8.  Bl 
519;  American  Insurance  Co.  v.  Ball^,  6 
Ga.  App.  424,  42S.  65  S.  B.  leO;  Walker  T. 
Klley,  6  Ga.  App.  619,  65  S.  E.  301;  Tbonq»- 
Bon  V.  Carter,  6  Ga.  App.  604,  66  S.  E.  699. 

[I]  It  ia  competent  for  a  peram  to  testify 
that  be  acted  as  agent  for  another,  though 
mere  hearsay  evidmce  of  declarations  of 

agency  ia  inadmissible^   NflnSeaundftiL,  the 
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company  for  the  stock  was  necessary,  and 
hence  testimony  as  to  sacb  demand  was  im- 
material. Testimony  of  Lockridge  and  Tan- 
ner and  Moore  that  Lockrldge  &  Tanner  were 
agents  of  the  corporation  stated  a  mere  con- 
clnslon,  not  supported  by  the  proven  facts. 
Standing  alone,  it  woald  be  the  statement  of 
a  tact;  but,  other  facts  having  been  proved, 
which  show  that  in  law  there  was  no  snch 
agency,  the  statement  became  merely  an  er- 
roneous eonclnaion.  The  contract  between 
Lock  ridge  &  Tanner  and  their  agent  Moore 
was  not  binding  on  the  corporation,  but  was 
admissible  against  Moore's  principals  to  show 
his  agency.  The  expenses  of  litigation  were 
not  recoverable  against  the  corporation,  and 
evidence  thereof  was  inadmissible.  In  the 
light  of  the  judge's  note  to  the  bill  of  excep- 
tions, there  was  no  error  In  admitting  the 
extract  from  the  minutes  of  the  corporation. 

Upon  another  trial,  if  the  evidence  is  sub- 
stantially the  same,  the  defendant  corpora- 
tion will  be  liable  for  the  amount  which  Its 
agents,  Gantrtil  and  Uhlpley,  may  have  re- 
ceived, and  Lockrldge  &  Tanner  will  be  lia- 
ble for  the  sum  which  they  and  their  agent 
Moore  retained.  The  relative  rights  of  the 
corporation  and  Cantrell  and  Ghipley,  as  be- 
tween themselves,  must  be  settled  between 
them;  no  such  Issue  being  germane  in  the 
present  suit  The  case  must  be  again  tried 
in  the  light  ot  the  mllngs  herein  made. 

Jadgment  reversed. 


03  Qa.  App.  toa) 

COOK  T.  BIOHTOWEB  A  GO.  (No. 
(Court  ot  Appeals  of  Oewgia.   Aug:  26,  iSU&) 

(Si/tlabus  by  the  OowrtJ 

1.  Tebdict  Sustained. 

The  evidence  adduced  In  support  of  the  de- 
fendanta*  pleas,  wblch  were  held  suffldent  by 
this  court,  would  have  authorized  a  verdict  in 
her  favor,  but  did  not  demand  such  a  Qnding, 
The  issue  was  one  purely  of  fact,  it  was  fairly 
pres^ted  by  the  trial  fMg^  and  the  verdict  is 
supported  by  evidence. 

2.  Husband  ahd  Wot  (|  lfi4*)— Liabilitt 
or  WiFK— Debt  GoirnuxnED  Jointlt  with 
Husband. 

Even  though  ttie  plaintiff,  at  the  beKinnlng 
of  the  transacdoB,  made  a  contract  with  the 
defendant  and  her  busbaud  jointly,  and  took 
their  joiot  note,  and  though  the  subsequent  note 
to  the  wife,  sued  upon  in  the  present  case,  may 
be  a  renewal  by  the  wife  of  the  former  obliga- 
UoD,  a  recovery  asainst  ber  was  authorized,  be- 
cause there  was  evidence  that  the  husband  acted 
as  her  agent  and  that  she  received  the  cousid- 
eiation  of  the  note.  To  allow  husbaud  and 
wife  to  unite  their  Joint  credit  in  procuring  tbe 
means  of  supplying  the  joint  resources  is  not 
contrary  to  pubUc  policy,  and  the  power  of  the 
wife  to  join  ber  husband  in  contracting  a  debt 
exists,  where  it  appears  that  the  debt  contract- 
ed is  not  one  assumed  for  the  purpose  of  pay- 
ing the  husband's  debt,  or  ci  becoming  Ms 
surety. 

[Ed.  Note.— For  other  cases,  see  Husbaud  and 
Wife,  Cent  Dig.  |  604 ;  Dec.  Dig.  1 154.*] 

St.  Instbucttons— No  Ekbob. 

The  complaints  as  to  expressions  or  Intima* 
tions  of  opinion  by  the  court  upon  the  evidence 


In  diaiging  tlie  Jn>7,  are  not  well  f^ded;  and 
the  Instructions  up<Hi  which  error  is  asaiguBd 

were  pertinent  to  the  evidoMS. 

4.  Tbiai.  ({  256*}— iNBTauonom— BsguuTB 

— BuBOBN  or  Paoor. 

The  trial  court,  in  tbe  absence  of  an  ap* 
propriate  and  timely  request  to  that  effsct,  is 
not  required  to  spedflcaily  instruct  the  jury  as 
to  which  party  carries  the  burden  of  proof  on  a 
particular  point  or  Issue.  It  is  enough  In  such 
a  case  that  the  court  correctly  iuforms  the  Jury 
upon  which  party  Bes  the  burden  of  pron  bi 
the  case  as  a  whole. 

[Ed.  Note.— For  other  cases,  see  Trial,  Osnt 
Dig.  i§  628-641;  Dec  Dig.  «  266.*] 

6.  Costs  (S  41*)— Notics  (fi  13*>— Attobnet's 

Fees— SuFFiciENcr  ot  {^lkading. 

The  court  did  not  err  is  overruling  the  de- 
murrer, in  which  the  complaint  is  made  that 
the  auctions  ot  the  petition  are  insaffldent  to 
bind  the  defendant  for  liability  for  attorney's 
fees.  The  notice  by  letter  of  the  claim  for  at- 
torney's fees  is  sufficient,  provided  the  letter 
conveys  such  notice  as  is  required  by  law  and 
is  timely  received'  by  tbe  derendant  It  Is  not 
necessary  to  state  in  a  petition  how  the  notice 
was  served,  if  it  be  alleged  that  it  was  served. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  II  138-136;  Dec.  Dig.  {  41  Notice,  CenL 
Dig.  II  37,  SS;  Dec.  Dig.  |  18.*] 

Error  from  City  Court  of  Miller  County; 
R.  D.  Bush,  Judge. 

Action  by  Hightower  &  C!o.  against  Zenle 
Coob.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.  Affirmed. 

a  W.  Fortson,  of  Arlington^  and  W.  I. 
Gear,  of  Colquitt,  tor  plaintiff  In  error. 
Bush  &  Sfapleton,  of  ColQUltt,  for  defendanta 
Is  error, 

BUSSELE^  3.  This  is  tlifl  second  appear- 
ance of  this  case  before  this  court  The  is- 
sues are  specifically  aet  ont  in  the  statement 
of  £act8  In  Ciook  v.  Hightower,  U  Ga.  App. 
667,  76  S.  B;  106& 

[1]  1.  On  the  trial  now  under  review  thwe 
was  no  effort  to  curtail  Uie  rl^ts  of  the  de- 
fendant In  Introducing  testimony  In  support 
of  the  pleas,  which  were  heretofore  neld  to 
be  proper  and  sufficiently  pleaded.  The  Is- 
sue presented  was  pnr^  (me  of  fact  From 
the  evidence  adduced  the  Jury  might  have 
found  for  the  defaidant,  but  they  were  au- 
thorized to  And  that  the  note,  which  was  tbe 
basis  of  tbe  suit,  was  not  obtained  by 
duress,  and  that  Mrs.  Zenie  Cook,  though  a 
married  woman,  received  the  consideration 
of  the  note  which  was  the  basis  of  this  suit 

[2]  2.  As  was  held  by  Judge  Jackson  In 
King  V.  Thompson,  69  Ga.  380:  "Whether  or 
not  a  married  woman,  who  signs  a  note  with 
her  husband.  Is  responsible  out  of  her  sep- 
arate estate  therefor,  turns  upon  the  question 
whether  she  signed  to  raise  money  on  her 
own  account,  or  as  surety,  or  to  assume  a 
debt  of  her  husband.  If  the  note  was  given 
in  regard  to  her  own  business,  conducted  by 
her  husband  for  her,  she  Is  bound;  If  as 
surety  for  blm  In  his  business,  or  to  pay  hla 
debts,  her  separate  estate  Is  not  bound." 
Judge  Bleckley,  In  Scofleld  v.  Jones.  S5  Ga. 
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824,  11  S.  B.  1034,  pats  the  point  more  aot- 
tentioasly  by  saying:  *^e  true  test  of  the 
real  Alitor  or  debtors  is:  To  whom  did  the 
cmulderatlon  pass?"  If  the  note  here  In- 
Tolred  r^resents  a  valid  ddit  at  all,  It  la 
practlcaUy  undisputed  that  It  repreeoits  the 
purchase  price  of  a  tract  of  land  which  Is  in 
the  possessiim  of  Hrs.  Cook  and  otw  vrhkii 
she  has  exercised  dominion  for  sereral  years. 
It  matters  not  that  at  the  beginning  of  the 
transactim  Hlghtower  made  a  contract  with 
Ura.  Cook  and  her  husband  Jointly,  and  orig- 
inally took  their  Joint  note  for  the  money 
which  he  had  advanced  to  pay  for  the  land. 
In  Amos  V.  Cosby,  74  Ga.  783,  land  had  been 
set  apart  aa  a  homestead  to  the  husband  as 
head  of  the  family,  consisting  of  Ms  wife  and 
minor  children.  The  husband-  and  wlfe^  by 
a  Joint  deed,  conveyed  It  with  warranty  of 
titl&  The  purchaser  sold  It  with  warranty 
to  a  second  purchaser,  and  afterward  a  Uen 
superior  to  the  homestead  was  enforced 
against  It,  causing  a  loes  to  the  seomd  pur- 
chaser of  over  f400L  An  action  against  the 
husband  and  the  wife  upon  their  warrant, 
to  make  good  this  loss,  was  sustained,  al- 
though the  wife  set  up  her  coverture  In  bar 
of  the  same.  The  court  said:  "Nor  Is  Mrs. 
Amos  relieved  by  reason  of  her  being  a  mar- 
ried woman.  She  bad  the  right  to  make  the 
deed  with  her  husband.  There  having  been 
a  homestead  set  apert  to  her  husband,  under 
the  act  of  1868,  she  was  a  usee,  and  was  not 
a  surety  of  her  husband,  and  Is  equally 
bound  with  him.**  In  Bunnals  v.  Aycock,  78 
Oa.  656,  8  S.  B.  667,  an  action  on  a  Joint 
note  was  defended  by  the  wife,  and  resulted 
In  a  Judgm^t  against  her,  whldh  waa  upheld. 
In  Francis  v.  Dlckel,  68  Oa.  256,  the  suit  waa 
on  an  account  against  the  hustnnd  and  wife 
as  partners.  A  recovery  against  the  wife 
alone  was  had,  the  Jury  having  fOund  that 
there  was  no  imrtnershlp. 

That  a  debt  can  be  created,  whldi  In  con- 
templation of  law  would  be  a  debt  of  the 
wife,  as  well  as  the  debt  of  her  husband, 
has  been  frequently  recognized  by  the  Su- 
preme Court  It  Is  so  recognized  as  to  Joint 
notes  in  Mashbnm  v.  Gouge,  61  Oa.  513,  In 
Wlngfield  V.  Rhea,  73  Ga.  477,  and  In  Har- 
rold  V.  Westbroob,  78  Oa.  5.  2  S.  B.  685.  In 
the  much  earlier  case  of  Skinner  v.  Allen, 
48  Ga.  657,  the  verdict  was  upheld  against 
the  wife  because  It  appeared  that  she  was 
the  beneficiary  of  some  of  the  transactions 
of  which  the  draft  which  was  the  basis  of 
the  suit  formed  a  part.  The  fact  that  the 
transaction  may  have  been  carried  on  by 
the  husband  as  agent  for  his  wife  would  not 
afTect  the  rule.  This  was  held  in  King  v. 
Thompson,  supra.  In  Scofield  v.  Jones, 
supra.  Chief  Justice  Bleckley  said  that  the 
joining  with  the  husband  In  contracting  a 
debt  Is  not  an  assumption  by  the  wife  of 
his  debt,  for  he  has  no  debt  existing  to  be 
assumed,  and  the  debt  created  is  her  own 
from  the  beginning.  "Moreover,  there  Is 
nothing  contrary  to  public  policy  In  allowing 


husband  and  wife  to  unite  their  Joint  credit 
in  procuring  the  means  of  supplying  Joint  re- 
sources In  the  Bhm>e  of  a  bome^  or  a  place 
of  bualneaa  from  whidi  to  dwlve  an  Inoome 
for  tlie  avwort  (tf  a  family.  Tesry  ottea  It 
would  contribute  to  tlu  well-bdng  and  pros- 
peri^  of  both,  and  to  the  permanent  tooO. 
<tf  the  fftmllT.  No  doubt  aodi  a  powa  can 
be  abused  and  mlaapidied;  but  thia  la  no 
reason  for  not  recognizing  Ita  exiatenc^  or 
why  tlia  law  diould  not  tolmte  It,  if  on  the 
whole  Its  reaulta  are  batefidal,  rather  than 
pernicious.  At  all  events,  we  think  the  pow- 
er ezlats  at  iveaent  under  oar  law.** 

Though  the  defendant  in  flie  preamt  caoe 
adduced  teatlmony  which  would  have  anOior* 
Ized  a  finding  In  her  favw,  there  waa  anffi- 
dent  evidence  in  conflict  therewith  to  war- 
rant the  verdict;  and  no  material  error  ap* 
pears  in  any  of  the  rullnga  upon  the  adnda- 
sibllity  of  the  testimony. 

[3]  3.  The  complaints  as  to  expressions  or 
intimations  of  opinion  by  the  court  upon  the 
evidence  are  not  well  founded,  and  the  In- 
structions were  i>ertlnent  to  the  evidence. 

[4]  4.  Under  a  well-settled  rule,  the  court 
was  not  required  to  speciflcally  instruct  the 
Jury  as  to  the  burden  of  proof  upon  a  partlca- 
lar  point  in  evidence,  in  the  absence  of  a  re- 
quest to  that  effect  It  is  complained  that 
"the  court  erred  In  not  giving  In  charge  to 
the  Jury,  even  without  a  written  request  to 
do  so,  a  charge  In  substance  as  follows:  That 
if  It  should  appear  to  them  from  the  evidence 
In  the  case  that  any  part  of  the  note  sued 
on  was  the  debt  of  the  defendant's  husband, 
before  the  Jury  would  be  authorized  to  find 
a  verdict  In  favor  of  the  plaintiff,  the  bur- 
den would  be  npon  the  plaintiff  to  point  out 
by  evidence  that  for  whlCh  the  defendant 
waa  liable  aa  aecurity,  and  that  for  whidi 
she  was  liable  as  orlj^nal  maker,  aUd  tiiat 
unlesa  the  plaintiff  could  point  out  by  evi- 
dence which  part  of  the  note  waa  the  origi- 
nal obligation  of  the  defendant,  and  wlddk 
part  of  tike  note  was  tiie  original  debt  of 
her  husband,  if  any  part  should  appear  to 
be  the  debt  of  her  husband,  the  plaintifl 
would  not  be  entitled  to  recover  in  the  ease." 
It  Is  also  complained  that  "ttie  court  erred 
In  not  charging  the  Jury,  even  without  a 
written  request  to  do  ao,  that  if  it  ahould 
appear  to  them  from  the  evidence  that  the 
note  sued  on  embraced  indebtedness  whidi 
was  originally  the  debt  of  the  detoadant,  aa 
well  as  an  Indebtedneaa  which  was  originally 
the  debt  of  the  defendant'a  hnst>and,  the  bor^ 
den  would  be  upon  the  plaintiff  to  vAnt  out 
by  evidence  that  for  which  the  defendant  was 
liable  as  the  original  promisor,  and  tiiat  for 
which  she  was  liable  as  surety  only,  and 
that  for  which  she  was  liable  by  way  of  as- 
suming her  husband's  debt,  provided  the  evi- 
dence showed  that  she  had  assumed  her  hus- 
band's- debt,  or  any  part  of  the  same,  and 
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sued  on  was  originally  the  debt  of  ber  hus- 
band, and  provided,  further,  that  It  should 
appear  that  any  part  of  the  note  sued  on 
was  originally  the  debt  of  her  husband,  and 
that  she  stood  his  security.  Movant  contends 
that  a  charge  of  this  character  or  substance 
sbould  have  been  given  to  the  Jury,  because  It 
Is  her  contention  that  the  note  sued  on  em- 
braced a  note  which  bad  been  glvai  by  her 
husband  for  the  purchase  of  the  Mason  land, 
and  that  she  stood  her  husband's  securltv 
for  the  purchase  money  of  the  Mason  land." 
The  omission  to  give  these  Instructions,  In  the 
absence  of  a  request,  was  not  error. 

[I]  The  court  did  not  err  in  overruling  the 
demurrer  to  the  fourth  paragraph  of  the 
plaintifr's  petition.  In  which  It  is  Insisted  that 
the  allegation  of  the  petition  is  insufficient  to 
bind  the  defendant  to  liability  for  attorney's 
fees.  The  paragraph  of  the  petition  referred 
to  Is  as  follows:  "Petitioner  shows  that  they 
have  served  said  defendant  with  written  no- 
tice of  th^r  int^tton  to  bring  this  suit  to 
December  term,  1910.  of  the  city  court  of 
Miller  county,  ten  days  prior  to  the  filing  of 
this  suit,  In  order  to  bind  for  attorney's  fees. 
Copy  of  thlB  notice  la  hereby  attached,  mark- 
ed 'Exhibit  A.* "  The  notice  attached  to  the 
petition  is  In  the  form  of  a  letter,  In  which 
It  la  spedflcally  stated  that,  "If  the  claim  is 
not  paid  by  the  18th  day  of  November,  1910, 
we  will  Institute  suit  on  the  same  In  the 
dty  court  of  Miller  county,  retomable  to  the 
December  term,  1910."  We  think  this  notice 
b7  lettw  folly  meets  the  point  made  by  the 
demurror.  Where  It  If  averred  that  the  no- 
tice required  by  law.  In  order  to  bind  the 
defendant  with  liability  for  attorney's  fees, 
has  been  served,  It  Is  not  necessary  for  it 
to  appear  how  it  was  served.  This  the  proof 
must  disclose,  and  In  the  present  instance  we 
think  that  testimony  to  the  effect  that  In  re- 
sponse to  this  notice  the  defendant  called 
to  see  the  plalntHTs  attorney,  prior  to  the 
return  da7  of  the  term  to  which  Uie  suit  was 
filed,  and  stated  her  Inability  to  pay  the 
.:lalm.  In  response  to  tlie  notice,  would  au- 
thorize the  Jury  to  find  that  the  requisite 
notiee  had  been  given  the  defoidant  In  time. 

Judgment  affirmed. 

OS  Gk.  APP.  -3&1) 

BOWMAN  et  aL  v.  KIDD.    (No.  4,618.) 
(Court  of  Appeals  of  Georsia.   Aug.  80,  1913.) 

(8vUabu9  1>v  Ooitrt.} 
EaCKCUnOH  (I  155*)— EVIOBNOB  (1 178*)— DtVT 
— FOBTHCOMIHG  BOND— AOCIOH— SlOOITDABT 
BVIOKRCK. 

The  trial  Judge  did  not  err  In  overruling 
the  certiorari 

(a)  Where  the  value  of  the  property  levied  on 
by  his  fi.  fa.  does  not  exceed  the  amount  of  his 
jadcment,  tlie  plaintiff  in  execution  has  such 
an  interMt  in  a  forthcoming  bond  as  authorizes 
the  suit  upon  the  bond  to  be  brought  in  his 
name.  Section  3729.  Civil  Code  1910;  Hart 
V.  Thomas,  76  Ga.  629 ;  17  Cyc  1226-1229. 

(b)  A  constable  can  testify  to  the  fact  that 


be  posted  tht  advertisement  (section  4765.  Ctvil 
Code)  of  a  sale  under  a  Justice's  court  fi.  fa., 
and,  upon  proof  of  the  loss  or  destruction  ot 
such  advertisement,  may  testify  as  to  its  con- 
tents. 

[Eld.  Note.— For  other  cases,  see  Ehcecution, 
Cent  Dig.  H  425-433 ;  Dec.  Dig.  I  156  Bvi- 
dence^  Oexit  Dig.        580^94;    Dee.  Dig.  | 

Error  from  Superior  Court,  Hart  County; 
D.  W.  Meadow,  Judge. 

Action  between  Clark  Bowman  and  others 
and  C.  I.  Kldd.  From  the  Judgment,  Bow- 
man and  others  bring  error.  Affirmed. 

Skelton  &  Skelton,  of  HartweU,  for  idaln- 
tlfto  In  error.  A.  Q.  &  Jullay  McCurry  and 
A.  S.  Blchardson,  til  of  HartweU.  for  ds- 
fendant  In  error. 

BUS8BLU  J.  Judgment  affirmed. 


(U  Oa.  App.  m) 

DRAKB  V.  LEWIS. 

LEWIS  V.  DRAKE). 
(Nob.  4,876,  4,921.) 

(Court  of  Appeals  of  Georgia.  Aug.  3S,  19XB.) 

(Syllahua  1$  the  OeurtJ 

1.  Afpeabancb  (|{  17,  19*)— AiTACHifxira  a 

241*)  —  Beplbvt  Bonn  —  JuBisDxonoir  — 

Waives  of  Objections. 

The  giving  of  a  replevy  bond  does  not  pre- 
clude a  defendant  in  attachment  from  objecting 
to  the  jnrisdictioD  of  the  court  over  his  person. 
Appearance  and  pleading  to  the  merits  amount 
to  a  waiver  of  the  want  of  jurisdiction;  but  as 
defenses  in  attachment  cases  may  be  made  at 
an;  time  before  final  judgment,  it  is  no  gronnd 
for  overmling  a  motion  to  dismiss  a  declaration 
in  attachment  because  of  a  failure  to  allege 
jorisdictioQ  of  the  defendant  that  the  motion 
was  not  filed  at  the  appearance  term,  or  that  it 
was  filed  simultaneously  with  a  plea  to  the 
merits.  The  failure  of  a  petition  to  show  Jn- 
risdiction  of  the  person  Is  an  amendable  defect; 
but  in  attachment  cases  such  a  defect  may  be 
taken  advantage  of  by  motion  made  at  the  trial 
term,  and  unless  cured  by  amendment  the  dec> 
laration  should  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appearanc& 
Cent  Dig.  SS  70-76,  79-82,  84-90;  Dec.  Dig.  K 
17,  19:*  Attachment,  Cent  Dig.  H  829-838; 
Dec  Dig.  I  241.*] 

2.  Abatement  and  Revival  (J  85*>— Plhai>- 
iNO—JuBisDioTioN— Waiver  of  Plea. 

Under  tiie  practice  In  this  state,  all  of  a 
defendant's  pleadii^  may  be  filed  simultane- 
ously, and,  when  so  Sled,  should  be  disposed  of 
in  logical  order.  A  defendant  does  not  waive  a 
plea  to  the  jurisdiction  by  filing  eimuitaneously 
therewith  a  plea  to  the  merits,  either  upon  the 
same  or  upon  a  separate  paper.  If  upon  the 
same  paper,  it  la  immaterial  w&ich  plea  is  first 
in  sequence,  if  the  defendant  first  presents  and 
insists  upon  a  disposition  of  the  ptoa  to  the 
jurisdiction. 

[Ed,  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {{  156,  508-610;  Dec. 
Dig.  i  85.*] 

8.  Abateiebnt  and  Rivivai.  (i  6*)— Anothkb 
Action  Pending. 

The  pendency  of  an  attachment  proceeding 
npon  which  no  declaration  was  filed  at  the  first 
term  will  not  a  bale  a  second  attachment  be^ 
tween  the  same  parties  nnoer  whidi  the  same 
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property  wm  seized  axA  apon  wUdi  a  declara- 
tl<m  VM  duly  filed. 

[Ed.  Note.— Fcff  ot^er  caMo,  we  AbiUenient 
and  Revival,  Cent.  Dig.  il  27-80,  89-104;  De& 

rMg.  6  5.*] 

4.  coubtb  (i  188*)  —  m0hioxfal  ooub*  — 

Claim  Ex  Delicto. 

A  city  coart  cannot  entertain  a  plea  at> 
tempttng  to  set  off  a  claim  ariBiog  ex  delleto 
against  a  luit  arising  ex  contractu. 

[Ed.  Note.— For  other  caset,  eee  Oonrts,  Cent 
Disr.  g§  430.  440,  442,  447.  448.  451,  452,  464. 
45S,  4li4,  465,  467.  468;  Dec.  Dig.  §  188.*} 

Error  from  Ciiy  Court  of  Blakely;  B.  H. 
Sheffield,  Judge. 

Action  b7  C.  M.  Lewis  against  J.  W.  Drake. 
Judgment  for  plaintiff,  and  defendant  brings 
error,  and  plalntUf  assigns  cross-error.  Judg- 
ment on  both  main  and  cross  bill  of  excep- 
tions reversed. 

W.  L  Geer,  of  Colquitt,  and  B.  W.  Fortson, 
of  Arlington,  for  platntlfl  In  error.  Glessner 
&  Park,  of  Blalcely,  for  defendant  In  error. 

POTTLB,  J.  On  NOTomber  18, 1912,  an  at- 
tadiment  was  sued  oot  by  Lewis  against 
Drake.  The  ground  of  attachment  was  not 
set  forth  in  the  affidavit,  but  in  all  other  re- 
spects the  proceedings  were  recolar.  Bond 
was  given,  and  the  attachment  was  issued 
and  made  returnable  to  the  Jamiai7  term  of 
the  City  Court  of  Blakely.  Apparently  upon 
the  assumption  that  the  attachment  was 
void,  Lewis,  on  November  26,  1912,  sued  out 
another  attachmoit,  upon  tixe  ground  that 
.  Drake  was  causing  his  property  to  be  moved 
beyond  the  limits  of  the  state,  and  caused  a 
levy  to  be  made  upon  the  same  property 
which  had  been  seized  by  the  sheriff  under 
the  flrst  attachment  Drake  gave  bond  and 
replevied  the  property.  While  the  first  at- 
tachment was  pending,  declaration  upon  the 
second  attachment  was  filed  to  the  return 
term  on  January  11,  1013,  alleging  an  iu- 
d^tednesB  upon  a  promissory  note.  On  De- 
cember 16, 1912,  prior  to  the  filing  of  the  dec- 
laration, Drake  filed  a  plea  consisting  of  two 
paragraphs.  In  the  flrst  paragraph  It  was 
averred  that  the  second  attadimmt  should  be 
abated  and  dismissed  because  of  the  pea- 
dency  of  the  flrst  proceeding.  The  second 
luragraph  contained  a  plea  to  the  jurisdic- 
tion of  the  court;  It  being  averred  that,  when 
the  attachment  iBsned»  I^ke  was  a  resident 
of  Decatur  count7>  On  February  24th  Drake 
flled  another  plea  to  the  Jurisdiction,  and  at 
the  same  time  moved  to  dismiss  the  declara- 
tion, because  It  failed  to  allege  the  reddence 
of  the  defendant  On  the  same  day,  and 
subject  to  the  motion  to  dtomlss,  the  defend- 
ant flled  a  plea  denyli^  Indebtedness,  and 
Bverrlug  that  the  consideration  of  the  note 
had  failed  by  reason  of  certain  tects  alleged 
In  the  plea.  The  court  overruled  the  motion 
to  dismiss  the  declaration,  struck  the  plea  to 
the  Jurisdiction  and  the  plea  of  former  suit 
pending,  and  overruled  a  demurrer  to  tlie 
plea  to  tiie  merits  of  the  action.   The  trial 
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resolted  in  a  verdict  ftir  Uu  plaintiff,  and 
the  defendant's  motion  tor  a  new  trial  was 
overruled.  He  has  excepted  to  the  several 
Judgments  adverse  to  him,  and  ttie  plaintiff 
by  cross-bill  complains  of  the  refoaal  to  strike 
the  plea  to  Oie  merits. 

[1]  L  TttB  correctness  of  Che  action  of  the 
court  In  overruling  the  motion  to  dismiss  the 
declaration  and  in  striking  tiie  plea  to  tiw 
Jurisdiction  depends  upon  whether  the  de- 
fendant  had  in  any  way  waived  his  right  to 
object  to  the  Jurisdiction  of  the  court  Giv- 
ing the  replevy  bond  did  not  amount  to  a 
waiver.  Cincinnati  Ry.  Co.  v.  Pless,  8  Ga. 
App.  400,  60  S.  B.  8.  Appearance  and  plead- 
ing to  the  merits  is  a  waiver,  and  If  counsel 
for  Lewis  is  correct  in  his  contention  that 
the  flllng  of  the  flrst  plea  submitted  the 
defendant  to  the  Jurisdiction  of  the  court  the 
court  was  right  in  striking  the  plea  to  the 
Jurisdiction  and  overruling  the  motion  to  dis- 
miss the  declaration.  If  this  premise  is 
wrong,  then  both  of  these  rulings  were  er- 
roneous. Defuses  in  attachment  cases  may 
be  made  at  any  time  before  final  Judgment 
Civil  Code,  $  6104.  It  was  not  too  late  at  the 
trial  term  to  object  to  the  petition  because  of 
failure  to  show  jurisdiction  of  the  defendant; 
for,  while  this  defect  was  amendable  (Civil 
Code,  I  6691),  the  defendant  was  not  preclud- 
ed from  attacking  the  petition  on  this  ground, 
unless  he  had  previously  appeared  and  i^ead- 
ed  to  the  merits.  Hall  v.  Mobley.  13  Oa.  318. 
The  motion  to  dismiss  having  been  flled 
simultaneously  with  the  so-called  plea  of  fail- 
ure of  consideration,  the  filing  of  this  plea 
did  not  preclude  a  consideration  of  the 
motion,  and  Richmond  &  Danville  Railroad 
Co.  V.  Mitchell,  96Ga.  78,22  8.]IL124,lkaa 
no  applicatiotL 

[2]  2.  The  correctness  of  the  court's  rul- 
ings upon  the  question  of  jurisdiction  turns, 
therefore,  upon  whether  the  flllng  of  the  first 
plea  amounted  to  a  waiver  of  the  defendaat's 
right  to  object  to  the  JurlsdlctlotL  The  plea 
la  rather  anomalous.  In  that  before  challeng- 
ing the  Jurlsdlctton  of  the  court  the  defend- 
ant urged  that  the  attachment  proceeding 
should  be  abated  because  of  the  pendency  of 
a  former  attachment  Counsel  for  Lewis  la 
.doubtless  correct  in  assuming  that  a  plea  oC 
former  salt  pending  is  such  a  plea  that  ttw 
filing  there<tf  without  a  protestation  vranld 
have  tba  effect  of  submitting  the  detoidant 
to  the  JuiladlcUon  of  the  court;  bnt  we  can- 
not agree  with  them  in  tbie  further  oontm- 
tlon  that  tiie  defendant  waived  U»  rl^t  to 
have  his  plea  to  the  Jurisdiction  determlzked 
merely  because  it  fMlowed,  Instead  ot  pre- 
ceding, the  paragraph  ot  the  plea  setting  up 
the  pendens  of  tile  first  attachment  The 
strict  rules  of  commtm-law  pleading  do  not 
prevail  In  thla  state.  It  Is  common  practice 
to  file  special  demurrers  gcdng  merely  to  form 
simultaneonaly  with  a  gmeral  demurrer  at- 
tacking the  substance  of  a  pleading,  and  no 
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one  would  conUnd  now  Uiat  so  doing  woold 
be  a  walTor  of  Qie  tight  to  Inalst  np<ni  the 
vedal  demnrren. 

A  petition  may  btt  attacked  at  the  flame 
time  botti  In  form  and  nAstanee^  either  In 
the  same  demurrer  or  In  a  separate  pleading. 
"Wbm  Oils  Is  don^  the  correct  practice  is  to 
have  the  pleading  first  perfected  In  form,  and 
then  dettfmlne  the  question  of  Its  snffidency 
In  subetance.  And  so  where  a.  defendant  files 
dmnltanemisly  a  plea  to  the  Jurisdiction  and 
a  plea  to  the  merits,  even  though  the  latter 
does  not  contain  an  express  jmtestationt  the 
plea  to  the  Jurisdiction  should  be  considered 
and  disiKsed  of.  The  filing  of  such  a  plea 
rtmnltaneously  with  the  plea  to  the  merits 
is  itself  a  protestation  against  the  Jurladto- 
tlon  of  the  court,  and  the  plea  to  the  merits 
must  be  treated  as  baring  been  Interposed 
subject  to  this  protestation.  Mor  does  it 
make  any  difference  that  the  two  pleas  are 
in  the  same  paper,  nor  which  of  them  iwe- 
cedes  the  other.  The  logical  order,  of  course, 
woold  be  to  set  forth  the  objection  to  the  Ju- 
risdiction first;  but  this  Is  immaterial  if  at 
the  trial  the  defendant  presents  and  Insists 
upon  a  disposition  of  the  objection  to  the 
Jurisdiction  before  insisting  upon  the  other 
plea.  Any  other  rule  would  be  too  technical 
and  out  of  harmony  with  the  llt>erallty  of 
pleading  prevailing  in  this  state.  "Pleading 
to  the  merits,  icithout  more,  is  a  waiver  of 
Jurisdiction."  Bunting  v.  Hutchinson,  S  Qa. 
App.  194,  63  S.  E.  49.  But  pleading  to  the 
merits  at  the  same  time  with  a  plea  to  the 
jorisdiction  is  not.  Ck>x  v.  Adams,  6  Ga. 
App.  296,  63  S.  E.  60;  Stalllngs  v.  StaUlng^ 
127  Ga.  464,  S6  S.  E.  469,  9  L.  R.  A.  (N.  S.) 
593;  Civil  Code,  |  5664.  The  court  erred 
in  striking  the  plea  to  the  Jurisdiction,  and, 
no  offer  to  amend  the  declaration  having  been 
made,  the  motion  to  dismiss  it  should  have 
been  sustained. 

[3]  8.  It  was  not  erroneous  to  strike  the 
Idea  of  former  suit  pending.  While  the  first 
attachment  was  not  void  on  its  face  (Penn  v. 
McGhee,  6  Ga.  App.  631,  65  S.  E.  686),  as  no 
declaration  on  it  was  filed  and  the  proceed- 
ing was  In  rem,  it  was  not  such  a  suit  as 
would  abate  the  second  attachment  and  the 
declaration  filed  thereon.  Weston  v.  Bev- 
erly, 10  Ga.  App.  261,  73  S.  E.  404;  Lane  v. 
Brinson,  12  Ga.  App.  760,  78  S.  B.  725. 

[4]  4.  Since  the  case  must  be  tried  again, 
tt  becomes  necessary  to  dispose  of  the  ques- 
tion raised  by  the  cross-bill.  The  suit  was 
upon  a  promissory  note.  The  defendant 
pleaded  ttiat  the  note  was  given  for  the  bal- 
ance due  on  the  purchase  price  of  certain 
timber  suitable  for  manufacture  Into  cross- 
ties  of  specified  dimensions;  tliat  the  plain- 
tiff refused  to  permit  the  defendant  to  cut 
and  remove  the  timber,  and  has  taken  pos- 
session  thereof  and  ousted  the  defendant; 
tbet  the  plaintiff  has  converted  to  his  own 
use  600  cross-ties  cut  from  the  timber  and 


lying  on  the  land;  that  Qie  defendant  "haa 
already  paid  to  plaintiff  balance  of  said  par* 
<duuw  money  and  that  he  has  not  cut  and 
removed  from  said  land  enough  cross- ties  to 
pay  him  for  the  amount  of  cash  that  he  has 
already  paid  to  plaintiff;  that  then  has 
been  a  total  fkllure  of  conaldttatlai  of  said 
notft"  TbB  plaintiff  demurred  to  tbe  plea, 
upon  the  ground  that  it  attemi»ted  to  set  <rtC 
a  tMm  arbdng  ex  delicto  against  a  cause  of 
action  arising  ex  contractu,  and  that  the 
city  court  was  without  Jnrlsdictloii  to  enter- 
tain sudi  a  plea.  Tbe  demurrer  was  well 
taken  and  should  have  been  sustained.  The 
facts  ideaded  do  not  show  a  tuOme  of  con- 
sideration, but  show  merely  an  actioiable 
tort,  counting  of  an  unlawful  interference 
with  the  defendant's  right  to  cut  the  timber 
and  a  wrongful  conversion  of  croas-tiss  which 
bad  been  cut  from  the  timber.  Sodi  a  de- 
fense is  forbidden  by  our  Ood^  except  in  a 
court  having  suitable  jurisdiction,  and  it  is 
allowed  then  only  upon  equitable  grounds, 
such  as  insolvency  and  nonresldence.  ClvU 
Code,  6521;  McLendon  Bros.  v.  Einch,  2  Ga. 
App.  421,  58  8.  E.  690;  Hecht  v.  Snook,  114 
Ga.  821,  41  S.  E.  74.  The  rulings  above  an- 
nounced render  unnecessary  a  determination 
of  the  motion  for  a  new  trial 

Judgment  on  both  main  and  cross  bills  of 
exceptions  rsTersed. 


(IS  Q*.  App.  329) 
LOTZ  V.  WALKER.    (No.  6,040.) 
(Court  of  Appeals  of  Georgia.   Aug.  26,  1918.: 

(BtOmbtu      the  Court.) 

1.  POSSBSSOBT  Wabbaitt  (|  2*)— Bvidinoe. 

The  trial  Judge  did  not  err  in  sustahii&g 
the  certiorari  and  awarding  the  proper^  in  dls- 
pnte  to  the  defendant,  in  view  of  the  net  that 
the  testimony  that  the  plaintiff  had  rolantarily 
parted  with  its  pouesslon  was  wholly  imdis- 
puted. 

[Ed.  Note.— For  other  cases,  see  Possessory 

Warrant,  Cent  Dig.  {  2 ;  Dec.  Dig.  {  2.*] 

2.  PossessoBT  Wabbant  (S  2*)— Pbocbdubb— 

EVIDENCI:. 

A  possessory  warrant  !s  not  a  proper  means 
for  the  recovery  of  personal  propprty,  unless 
the  property  was  taken  from  the  posBessioD  of 
the  complaining  party  by  fraud,  violence,  eeduc- 
tiou,  or  other  means  of  like  character;  and  it 
is  essential  to  the  maintenance  of  the  proceed- 
ing that  it  be  shown  that  the  property  was  tak- 
en without  his  consent 

[Bd.  Note.— For  other  eases,  see  Fossessory 
Warrant  Cent  Dig.  8  2 ;  Dec.  Dig.  i  2.*] 

Error  from  Superior  Court,  Fulton  Oounty; 

J.  T.  Pendleton,  Judge. 

Action  by  H.  W.  Lotz  against  G.  W.  Walk- 
er. Judgment  for  plaintiff  was  reversed  on 
certiorari,  and  he  brings  error.  Affirmed. 

McClelland  &  McClelland,  of  Atlanta,  for 
plaintiff  in  error.  Eldgar  A.  Neti y,  of  Atlan- 
ta, for  defendant  In  error. 

RUSSELL,  J.   Judgment  affirmed. 
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(18  Ga.  App.  814) 

DUNN  T.  STATE.    (No.  SJOIO.) 
(Gourt  of  Appeals  of  Georgia.  Aug.  2B,  1918.) 

(Syllabut  hv  the  Court.} 

1.  Banks  and  Baneino  (i  62*)— Ihbolv«not 

— INDICTUENT  OF  DlBECTOK — SOTOICIENOT. 

An  indictmeot  based  upon  section  204  of 
the  Penal  Code  of  1910,  which  alleges  that  a 
Darned  trust  company  is  "a  corporation  duly 
incorporated  and  chartered  under  the  Iaw8_  of 
Georgia,  and  doing  and  carrying  on  a  banking 
businesa,  and  was  a  bank,"  sufficiently  avers 
that  the  institution  named  is  "a  chartered 
bank,"  within  the  meaning  of  that  section  of 
the  Code. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  122-U4;  Dee.  Die  1 
U2.*] 

2.  Banks  and  Bankinq  (S  61*)— Chabtkbed 

Bank— Insolvenct. 

A  company  incorporated  mainly  for  the 
purpose  of  exercising,  and  vested  with,  the  pow- 
ers usually  conferred  upon  companies  author- 
ized to  act  as  guardian,  receiver,  or  other  trus- 
tee, is  not  a  '*cbartered  bank,"  within  the 
parview  of  a  penal  law,  merely  because  it  may 
be  empowered  to  exercise,  as  a  mere  incident  to 
the  main  object  of  incorporation,  scnne  of  tlie 
functions  of  a  bank. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §  121;  Dec.  Dig.  §  61.»] 

3.  Banks  and  Banking  (||  2,  61*)— "Chae- 
TBBED  Bank"— "Bank"— INSOLVBNOT. 

The  words  "chartered  bank,"  as  used  in 
section  204  of  the  Penal  Code  of  1910,  refer  to 
a  corporation  haviog  the  powers,  and  exercising 
as  the  main  object  of  its  creation  all  or  some 
of  the  functions,  of  a  "bank"  prescribed  In  sec- 
tion 22m  of  the  Civil  Code  of  1910. 

[Bd.  Note.— For  other  eases,  see  ^nks  and 
Banking,  Gent  Dig.  S|  2,  121;  Dec.  Dig.  ||  2, 
«1." 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  682-689;  vol  8,  p.  7587.] 

4.  Banks  and  Banking  (f  61«)— Ghabtbbkd 
Bank— TauBT  Company. 

There  is  nothing  in  the  decision  in  Mol- 
herin  t.  Kennedy,  120  Ga.  1080,  48  S.  B.  437, 
which  requires  a  ruling  that  a  trust  company, 
incorporated  merely  as  such  under  tbe  provi- 
sions of  section  2815  et  seq.  of  the  Civil  Code 
of  1910,  is  a  "chartered  bank."  within  the  mean- 
ing of  the  penal  laws  of  this  state  relating  only 
to  such  banks. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  S  121 ;  Dec.  Dig.  {  61-*] 

5.  Banks  and  Banking  (S  U*)— GHAhxxBBD 
Bank— Tbdst  Compant. 

A  company,  incorporated  merely  as  a  trast 
company,  under  the  provisions  of  the  act  of 
1898  (Civil  Code  1910.  §  2815  et  seq.),  is  not  a 
chartered  bank,  though  it  exercises,  as  an  inci- 
dent to  the  main  object  of  its  creation,  the  pow- 
er to  receive  trust  funds  on  deposit  and  the 
power  to  lend  money. 

[Ed.  Note.— For  otlier  cases,  see  Banks  and 
Banking,  Cent  Dig.  |  121;  Dec.  Dig.  {  61.*] 

6.  Banks  and  Banking  (|  61*)  —  Tbust 
Compant. 

Under  the  act  of  1898  (Civil  Code,  1  2816 
et  seq.)  trust  companies  incorporated  under  its 
prorisiona  "may  acquire  and  exercise  all  the 
rights  and  privileges,  and  t>e  subject  to  the 
same  liabilities  and  restrictions,  as  apply  to 
banks,  upon  compliance  with  tbe  laws  of  this 
state  providing  for  the  incoiporatlon  and  regu- 
lating  the  bnunaai  of  banks." 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {  121;  Dec.  Dig.  {  61.*] 


7.  Banes  ahd  Baukxito  d  61*)~Tbd8E  Ook- 

PANT. 

Ths  prorldona  quoted  in  the  preceding 
headnote  mean  dmply  that  a  trust  company 
may  obtain  a  charter  as  a  banlc,  and,  after  hav- 
ing done  so,  may  exercise,  in  addition  to  its 
other  powers,  all  the  functions  of  a  bank.  If 
a  trust  company  incorporated  under  the  act 
should  avail  itself  of  this  provision,  and  thus 
acquire  the  privileges  of  a  bank,  it  would  be  a 
chartered  bank,  within  the  meaning  of  the 
penal  laws  of  this  state,  though  exercising  tbe 
dual  functions  of  a  tmst  o«npany  and  a  Bank. 

[Ed.  Note.— For  other  eases,  see  Banks  and 
Banking,  Cent.  Dig.  {  121;  Dec.  Dig.  S  61.*] 

8.  Judicial  Nones  of  Oobpobatb  Chabteb. 

Whether  the  courts  know  judicially  with- 
out proof  that  a  trust  company  incorporated 
under  the  act  of  1898  (Civ.  Code  1910,  i  2815 
et  seq.)  has  or  has  not  obtained  a  charter  con- 
ferring upon  it  Itanking  privileges  as  authorised 
by  that  act,  is  not  involved  in  the  present  case, 
and  for  that  reason  is  not  decided. 

9.  Banks  and  Baneiko  (S  ^*>— In8oi.vknct 

—  FBBBUURI0N8  —  PBOSEOUnoir  OV  DX- 
BBOTDB— BUBOBH  OF  PBOOF. 

Upon  the  trial  of  the  present  indictment 
the  state  carries  the  burden  of  proving  that  the 
j  trust  company  named  in  the  indictment  is  a 
chartered  bank.  This  burden  cannot  be  sac- 
cessfully  carried,  unless  it  appears  ttiat  the 
company  has  obtained  a  charter  authorising  it 
to  exercise  the  privileges  of  a  bank. 

[Ed.  Note.— For  other  cases,  see  Banln  and 
Banking,  Gent.  Dig.  H  122-124;  Dec.  Dif.  | 
62.*] 

Error  from  Superior  Coart,  Blcbmond 
County;  H.  0.  Hammond,  Judge. 

B.  S.  Dunn  was  conTlcted  under  Pen.  Code 
1910,  I  204,  as  director  of  an  InaolToit  bank, 
and  brings  error.  Affirmed. 

O.  A.  Picquet,  of  Augusta.  J.  P.  K.  Bryan, 
of  CliarlestoD,  S.  C,  and  Gunter  &  Qyles,  of 
Aiken,  S.  C,  for  plaintiff  in  error.  A.  L. 
Franklin.  SoL  Oen.,  of  Augusta,  and  John  H. 
Oraliam,  of  Atlanta,  for  tbe  State. 

POTTLS^  J.  Tbe  plaintiff  in  error  was  In- 
dicted for  violating  the  provisions  of  the 
act  of  1833,  codified  In  section  204  of  tbe 
Penal  Code.  The  indictment  (omitting  for- 
mal parts)  was  In  tlie  following  words:  "For 
that  tbe  said  B.  Sherwood  Dunn,  In  the 
county  aforesaid,  on  the  19th  day  of  July, 
1912,<  with  force  and  arms  and  unlawfully, 
being  then  and  there  a  director  of  the  Citi- 
zens' Trust  Company,  a  corporation  duly  In- 
corporated and  chartered  under  the  laws 
of  Georgia,  and  doing  and  carrying  on  a 
banking  business,  and  was  a  bank  in  said 
state  and  cotinty,  and  city  of  Augusta,  Geor- 
gia, and  as  such  officer  and  director  of 
said  corporation  and  bank  being  by  law 
charged  with  tbe  fair  and  legal  administra- 
tion of  its  affairs,  the  said  Citizens'  Trust 
Company,  then  and  there  pending,  and  dur- 
ing the  said  official  charge  and  responsibility 
of  tbe  said  B.  Sherwood  Dunn,  did  then  and 
there  be  and  become  fraudulently  insolvent, 
contrary  to  the  laws  of  said  state,  the  good 
order,  peace,  and  dlgnit?  thereof."  The  ac- 
cused demurred,  upon  the,.gn>und  that  no 
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crUnlnal  offense  was  charged,  because  the 
statute  nnder  which  the  indictment  was 
framed  applies  only  to  officers  of  a  chartered 
bank,  and  the  Indictment  shows  on  its  face 
that  the  accused  was  not  an  officer  of  a 
chartered  bank,  and  because  the  officers  of  a 
chartered  trust  company  are  not  punishable 
for  its  insolvency,  whether  fraudulent  or  not 
The  demurrer  was  overruled,  and  the  ac- 
cused excepted. 

[1]  1.  Under  section  204  of  the  Penal  Code 
"every  insolvency  of  a  chartered  bank" 
"shall  be  deemed  fraudulent,"  and  the  presi- 
dent and  directors  pnnlshed  therefor,  unless 
they  can  show  that  the  affairs  of  the  bank 
have  been  fairly  and  legally  administered. 
In  Youmans  v.  State,  7  Ga.  App.  XOl,  66  S.  B. 
383,  the  act  of  1833  was  discussed  at  length. 
It  was  there  held  that,  notwithstanding  we 
now  have  no  state  banks  of  issue,  the  act  has 
not  become  obsolete,  but  is  applicable  to  any 
chartered  bank.  It  was  further  held  In  that 
case  that  it  was  competent  for  the  General 
Assembly  to  prescribe,  as  a  rule  of  evidence, 
as  was  done  in  the  act  nnder  consideration, 
that  mere  proof  of  the  insolvency  of  a  char- 
tered bank  raises  a'  presumption  against  the 
officers  named  in  the  act  that  the  insolvency 
was  fraudulent  and  that  the  officers  thus 
named  participated  in  the  fi-aud.  By  the 
very  letter  of  the  statute  it  applies  only  to 
chartered  banks,  and  therefore,  tmless  the 
indictment  sufficiently  charges  that  the  cor- 
poration of  which  the  plaintiff  in  error  was 
a  director  was  a  chartered  bank,  the  in- 
dictment is  &tally  defective.  His  contention 
ts  that  the  allegations  of  the  indictment 
show  that  the  company  in  which  he  was  di- 
rector was  not  a  chartered  bank,  but  a  trust 
company  organized  under  the  provisions  of 
the  act  of  1898  (Acts  1898,  p.  78),  codified  in 
article  8  of  the  Civil  Code,  section  2815  et 
seq. 

The  indictment  charges  that  the  Citizens' 
Trust  Company  "was  a  corporation  duly 
chartered  under  the  laws  of  Georgia."  So 
there  can  be  no  question  that  it  Is  sufficient- 
ly alleged  that  the  company  was  duly  char- 
tered. It  is  further  averred  tliat  the  company 
"was  doing  and  carr>'Ing  on  a  banking  busi- 
ness and  was  a  bank."  Having  alleged  in 
one  place  that  the  company  was  duly  char- 
tered and  in  another  that  it  was  a  bank,  it 
is  dear  that  It  suffidratly  appears  in  the  In- 
dictment that  the  corporation  was  "a  char- 
tered bank."  It  is  contended  that  the  very 
name  of  the  corporation  shows  It  was  a  trust 
convany,  and  not  a  bank ;  but  there  Is  no 
statute  in  this  state,  like  there  is  in  some 
others,  requiring  that  the  word  "bank"  shall 
appear  in  the  name  of  every  corporation 
clothed  with  banking  powers.  Certainly  it 
was  not  essential  that  the  word  "incorpo- 
rated," or  "chartered,"  and  the  word  "bank" 
should  have  appeared  In  the  indictment  In 
juxtaposition.  It  Is  enough  if  it  appears 
from  the  indictment  as  a  whole  that  the  in- 
stltation  was  a  chartered  bank;  that  IB  to  | 


say,  a  corporation  clothed  with  the  powers  usu- 
ally exercised  by  banking  Institutions.  Since 
the  Citizens'  Trust  Company  may  be  a  bank, 
and  as  It  Is  alleged  to  be  a  bank  duly  char- 
tered nnder  the  laws  of  this  state  and  en- 
, gaged  In  the  banking  business,  the  indictmoit 
was  not  subject  to  the  demurrer. 

[2]  2.  It  seems  to  have  been  conceded,  how- 
ever, that  the  Citizens'  Trust  Company  was 
organized  under  the  act  of  1898,  appearing 
in  Civil  Code,  S  2815  et  seq.,  and  as  the  point 
can  be  made  upon  the  trial,  we  deem  It  prop- 
er to  express  our  views  upon  the  main  ques- 
tion sought  to  be  raised  by  the  demurrer,  vl2., 
whether  an  institution  Incorporated  under 
the  act  of  1898  is  a  "chartered  bank,"  within 
the  meaning  of  the  provisions  of  the  act  of 
1833,  codified  in  section  204  of  the  Penal 
Code.  The  mere  fact  that  a  company  or- 
ganized nnder  the  act  of  1898  may  exercise 
some  of  the  functions  of  a  bank  would  not 
make  it  a  bank  within  the  meaning  of  a  pe- 
nal law,  subject  to  a  strict  construction  In 
favor  of  one  charged  with  Its  violation.  Mer- 
cantile National  Bank  v.  New  Tork,  121  U. 
S.  138,  7  Sup.  Ct  8l>6.  30  U  Ed.  895;  State 
V.  Held,  126  Mo.  43,  28  S.  W.  172 ;  Wells  Far- 
go Co.  T.  Northern  Pacific  Railway  Oo.  (C.  C.) 
23  Fed.  469 ;  Nash  v.  Brown,  165  Mass.  384, 
43  N.  B.  180;  Jenkins  v.  Neff,  163  N.  Y.  320, 
57  N.  a  408  ;  3  Am.  &  Eng.  Enc.  Law  (2d 
Ed.)  791.  In  the  Youmans  Case,  supra,  this 
court  held  that  section  204  would  not  be  so 
strictly  construed  as  to  exclude  all  banks 
save  banks  of  issue,  such  as  were  in  existence 
when  the  act  of  1833  was  passed,  but  that 
the  section,  having  been  re-enacted  In  the  sev- 
eral Codes,  would  now  apply  to  all  corpora- 
tions clothed  with  the  functions  and  carrying 
on  the  business  of  banks.  Assuming  that  the 
Citizens'  Trust  Company  was  incorporated 
under  the  act  of  1898,  the  question  la,  Is  it  a 
"chartered  bank?"  or,  to  state  the  question 
somewhat  differentiy.  Does  the  act  of  1898 
confer  upon  persons  Incorporated  nnder  Its 
provisions  the  powers  and  functioiiB  nsnaUy 
exercised  by  banks? 

[3]  3.  Banks  are  of  three  kinds:  Banks  of 
deposit,  which  Include  savings  banks  and  all 
others  which  receive  mon^  on  deposit; 
banks  of  discount,  being  those  which  lend 
money  on  collateral  or  by  means  of  discounts 
of  commercial  paper;  and  banks  of  circula- 
tion, which  issue  bank  notes  payable  to  bear- 
er. RapaUe  &  L.  Law  Diet  tit  "Bank."  "A 
bank  is  an  institution  for  the  custody  and 
loan  of  money,  the  exchange  and  transmis- 
sion of  the  same  by  means  of  bills  and  drafts, 
and  the  issuance  of  its  own  promissory  notes, 
payable  to  bearer,  as  currency,  or  for  the  ex- 
ercise of  one  or  more  of  these  functions."  3 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  789.  A  bank ' 
is  "an  Institution  usually  Incorporated,  with 
power  to  Issue  Its  promissory  notes,  intended 
to  circulate  as  money  (known  as  bank  notes), 
or  to  receive  the  money  of  others,  on  general 
deposit  to  form  a  Joint  fund  that  shall  be 
I  used  by  the  Institution  for  Its  own.  benefits 

Digitized  by  CjOOglC 


172 


19  SOUTHBASrSBN  KBPOBTSB 


for  one  or  more  ct  tbe  purposes  of  makliv 
temporary  loans  end  dUcoonts,  of  dealing  In 
foreign  and  domestic  btUa  of  exdumge,  coin, 
bullion,  credits,  and  the  remlslon  of  money, 
or  with  botii  these  powers,  and  with  privi- 
leges, in  addition  to  these  basic  powers,  at 
receiving  deposits  and  making  collectioiis  for 
the  holders  of  negotiable  paper,  if  tbe  in- 
stitution sees  fit  to  engage  In  sndi  buBineaB.** 
See,  also,  Boone  on  Banking,  I  3,  p.  6;  Holies 
on  Banking,  2 ;  1  Horse  on  Banks  and  Bank- 
ing (4th  Ed.)  1 2,  p.  6. 

Wboi  the  General  Assembly  re-enacted 
tbe  act  of  1833  as  fomsd  In  the  Code,  the 
term  "banl^"  as  thoein  nsed,  must  have  been 
understood  in  the  sense  in  which  It  is  com- 
monly accepted ;  that  Is,  to  aro>ly  only  to  an 
instltatlon  exoeiBtng  the  main  functions  of  a 
bank,  such  as  receiving  money  on  general 
or  special  deposit,  discounting  commer- 
cial paper  in  the  usual  course  of  trader  and 
lending  money  on  approved  collateral.  The 
functions  of  a  bank  in  this  state  are  prescrib- 
ed by  statute  and  are  limited.  In  addition 
to  the  usual  powers  of  corporations,  a  bank 
la  authorized  **to  hold,  pui^ms^  dispose  ot 
and  convey  such  real  and  personal  property 
as  may  be  necessary  for  its  uses  and  busi- 
ness; to  discount  bills,  notes,  or  other  evi- 
dences of  debt;  to  receive  and  pay  out  de- 
posits, with  or  without  Interest;  to  rec^ve, 
on  special  deposit,  money  or  buUiott.  or  for- 
eign coins,  or  stoc^  or  bonds,  or  other  secu- 
rities ;  to  buy  or  seU  foreign  or  domestic  ex- 
change, or  other  negotiable  paper;  to  lend 
money  upon  personal  security,  or  upon 
pledges  of  bonds,  stocks,  or  negotiable  securi- 
ties; to  take  and  receive  security,  by  mort^ 
gage  or  otherwise,  on  property  real  or  per- 
sooal;  to  Increase  or  decrease  the  capital 
stock  In  tbe  manner  hereinafter  provided.** 
Civil  Code,  S  2266  (6),  (7),  (8).  The  words 
"chartered  bank,"  as  used  in  section  204  of 
the  Penal  Code,  refer  to  a  corporation  having 
the  powers,  and  exercising  In  whole  or  In 
part,  as  the  main  object  of  Its  creation,  tbe 
functions,  prescribed  by  section  2266  of  the 
Civil  Code.  In  other  words,  If  a  chartered 
Institution  has  for  Its  primary  object  tbe 
exercise  of  all  or  some  of  the  principal  func- 
tions prescribed  by  this  statute,  it  Is  a  char- 
tered bank.  If  such  was  not  tbe  main  pur- 
pose of  Its  organization,  it  is  not  a  chartered 
bank  within  the  meaning  of  tbe  penal  law 
under  which  tbe  Indictment  was  framed. 

[4]  4.  Under  the  Constitution  of  this  atate 
all  charters  to  "banking"  companies  shall  be 
Issued  and  granted  by  the  Secretary  of  State 
Civil  Code,  i  6446.  It  has  been  held  that 
the  act  of  1898,  "authorizing  the  Secretary 
of  State  to  grant  charters  to  trust  com- 
panies with  banking  privileges,"  Is  not  vio- 
lative of  this  provision  of  tbe  Constitution. 
Mulherin  v.  Kennedy.  120  Ga.  1080,  48  S.  E. 
437.  The  precl&e  question  now  being  dealt 
with  was  not  Involved  In  that  decision.  Tbe 
General  Assembly  may  constitutionally  au- 
thorize the  Secretary  of  State  to  Incorporate 


a  trust  company,  wlOi  some  of  tbe  Incidental 
powers  nanally  exoeiaed  If  banks;  bat  ttils 
does  not  mean  that  such  an  InstftntloB  would 
be  a  chartoed  bank  within  the  meanlnc 
of  Oie  Penal  Code.  At  least  prior  to  the  act 
of  1898  Qie  superior  coarta  could  grant 
ters  to  con^Kuiiea  to  perform  many,  if  not  all, 
of  the  functions  exerdsed  trmt  companies 
under  tbe  act  of  1898L  Hie  act  of  August  18, 
tBUO,  is  a  recognition  of  this.  Acta  1910, 
98l  But  a  company  so  Incorporated,  no  mat- 
t»  what  its  powers,  conld  not  be  said  to  be 
a  "chartered  bank,**  tor  banks,  since  the  Con- 
stitution of  1877,  can  only  be  Incorporated  bf 
tbe  Seraetary  of  Stata 

[I]  6.  The  powers  ot  a  trust  eompany  In- 
corporated nnder  the  act  of  1898  are  set  forth 
in  section  2817  of  the  Civil  Code.  In  graeral. 
these  powers  are  fhoee  which  are  necessary 
or  proper  to  be  exercised  by  one  performing 
the  functions  of  a  trustee  for  an  Individual 
or  a  body  corporate,  or  of  a  legal  represoit- 
ative  of  an  estate,  or  as  guardian,  recover, 
and  tbe  like.  Thi^  bear  little  or  no  similar- 
ity to  the  powws  usually  confezred  npon 
banking  Instltutiona.  It  Is  true  a  trust  com- 
pany under  the  act  has  power  '*to  receive 
deposits  of  trust  moneys,  secnritleB  and  otber 
personal  property  from  any  poson  or  corpo- 
ration and  to  loan  mtmey  on  real  estate  or 
personal  securities.*'  But  It  does  not,  like 
a  bank,  recd.ve  money  on  deposit  subject  to 
check,  or  engage  in  the  business  of  discount- 
ing commercial  paper  in  tbe  usual  course  of 
business,  as  a  bank  does.  The  lending  ot 
money  to  one  of  the  functions  of  a  bank,  but 
thto  does  not  make  every  money  Imder  a 
banker.  Receiving  money  or  securities  on 
special  deposit  for  safe-keeping  to  another 
function  of  a  bank,  but  it  does  not  f6Uow 
that  every  such  fiduciary  is  engaged  in  the 
business  of  banking.  These  powers  conferred 
under  the  act  of  1808  are  merely  Incidental 
to  the  main  object  of  the  enactment,  which 
to  to  authorize  bodies  corporate  under  the 
statute  to  act  as  guardian,  executor,  receiver, 
or  otber  trustee,  and  as  such  (but  not  as  a 
bank)  to  exercise  certain  incidental  powers, 
some  of  wblcb  are  also  performed  by  banks. 
It  seems  clear  that  a  company  which  to  in- 
corporated merely  as  a  trust  company  under 
the  act  of  1898  Is  not  a  chartered  bank. 

16]  6.  The  foregoing  discussion  has  pro- 
ceeded upon  the  assumption  that  tbe  corpora- 
tion has  acquired  only  the  special  powers 
conferred  by  the  act  of  1S9S,  and  has  not 
availed  Itself  of  the  privilege  granted  In  par- 
agrapb  12  of  section  2817,  which  provides 
that  any  company  Incori>orated  under  tbe 
act  "may  acquire  and  exercise  all  the  rights 
and  privileges  and  be  subject  to  the  same 
liabilities  and  restrictions  as  apply  to  banks, 
upon  compliance  with  the  laws  of  this  state 
providing  for  tbe  Incorporation  and  regula- 
ting the  business  of  banks."  Thto  provision 
is  Itself  a  legislative  declaration  that  a  com- 
pany organized  under  the  act  Is  not  to  be  re- 
garded as  a  tank  unless  it  "compiles  with 
lJ,gitizc-a  oy  VJ\.yV/v  lv- 
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the  laws  of  tbls  state  proTldlns  for  tbe  in- 
corporation and  regulating  the  baslneas  of 
banks'* ;  that  Is  to  say,  unless  it  applies  for 
and  has  granted  to  it  a  charter  as  a  bank 
imder  the  provisions  of  section  2262  of  the 
CItU  Code.  In  this  connection  it  Is  also 
BigQlficant  that  under  section  2821  any  sav- 
ings bank,  or  trust,  security,  or  guarantee 
company.  Incorporated  before  the  act  of 
1898,  and  having  a  paid-up  capital  of  not 
less  than  $100,000,  may  obtain  the  privileges 
conferred  by  the  act  upon  complying  with 
certain  specified  conditions.  It  is  manifest 
that  the  General  Assembly  intended  to  put 
companies  incoritorated  under  the  act  in  a 
class  by  themselves,  having  only  the  powers 
conferred,  and  subject  alone  to  the  Ilabllltlea 
and  restrictions  Imposed,  by  the  act  and  by 
sQch  general  laws  as  apply  to  all  corporate 
bodies. 

[7]  7.  It  however,  a  trust  company  Incor- 
porated under  the  act  of  1898  should  apply 
for  and  obtain  a  diarter  as  a  bank,  then 
It  would  be  "snbject  to  the  same  liabilities 
and  restrictions  as  apply  to  banks,"  dvll 
as  well  as  penaL  It  would  then  become  a 
chartered  bank.  It  would  be  both  a  trust 
Gompanj  and  a  tiank.  There  Is  no  consti- 
tatlonal  obJecUtm  to  tbe  General  Assembly 
conferring  vjfon  trust  companies  banking 
privileges,  nor  upon  banks  the  functions  of 
a  trust  company.  If  tbe  latter  should  be 
done,  the  institution  would  not  cease  to  be 
a  bank ;  and  If  the  former,  it  would  become 
a  bank,  though  retaining,  In  addition  to  its 
banktnc  privileges,  the  functions  of  a  trust 
company.  If  this  should  be  done,  the  com- 
pany would  be  invested  with  all  the  func- 
tions of  a  bank,  and  not  with  some  of  them 
merely,  and  hence  the  authorities  cited  above 
and  relied  on  by  counsel  for  plaintlfl  in 
enw  would  not  be  applicable. 

[I]  8.  There  Is  nothing  in  13ie  tndictmrait 
to  indicate  whether  the  Oitizens*  Trust  Oom- 
pany  was  incorporated  under  the  act  of  1808, 
or  whether,  if  so,  it  has  availed  itself  of  the 
privilege  eonftfred  that  act  and  obtained 
a  charter  as  a  bank.  There  la  some  doubt 
^ther  we  onght  to  teke  Judicial  cognl- 
nnoe  of  tbe  company's  charter,  and  we  pre- 
fer to  leave  tUs  an  cjtea  question.  See  At- 
lanta &  West  Point  B.  Co.  v.  Atlanta  Rail- 
road Co.,  124  Ga.  125,  52  8.  B,  820 :  Atlanta 
Terra  Cotta  Co.  t.  Georgia  Hallway  Co.,  132 
Oa.  S87,  04  S.  B.  663;  White  t.  AUanU  Bail- 
rrad  Ok,  6  Ga.  App.  808,  68  S.  B.  231 ;  Hart- 
weil  By.  Co.  T.  Eidd,  10  Ga.  App.  771,  74  B. 
E.  310.  If  the  courts  can  take  Judicial  cog- 
nizance of  what  an>ears  on  the  exeeutiTe 
minutes  or  Mm  of  tbe  government  (Bagland 
V.  Barrlnger,  41  Ga.  114),  there  would  seem 
to  be  no  good  reason  why  they  ought  not  to 
notice  jndleially  any  matter  of  public  record 
in  any  of  the  departmente  of  the  govem- 
meot  such  as  charters  in  tbe  oflBce  of  the 
fWretary  of  State,  or  the  rules  and  regula- 


tions of  tbe  Bailroad  Commisslott,  and  the 

like. 

[I]  9^  Upon  the  trial  of  the  present  case 
tbe  burden  will  be  upon  the  state  to  show 
that  the  Citizens'  Trust  Company  is  a  char- 
tered bank.  If  it  should  appear  that  the 
company  was  incorporated  under  the  act  of 
1898,  and  given  only  tbe  powers  conferred  by 
that  act,  then,  under  tbe  view  we  teke  of 
the  law,  the  defOndant  cannot  be  convicted 
under  the  Indictment  On  the  other  hand,  if 
It  should  appear  that,  in  addition  to  having 
been  Incorporated  under  that  act,  the  com- 
pany has  applied  for  and  obtelned  a  charter 
as  a  bank,  as  provided  In  paragraph  12  of 
sectioo  2817  of  the  act,  tbe  company  Is  to  be 
regarded  aa  a  diartered  bank,  within  the 
meaning  of  section  204  of  the  Penal  Code. 

Judgment  affirmed. 


(IS  Oa.  App.  fiU) 
BLACK  V.  STATB.   (Na  4,406.) 
(Court  of  Appeals  of  Georgia.    Aug.  SO;  1018.) 

(BvOabrnt  if  thv  Otmrt.) 

1.  FsBJiraT  (I  26*)— iRDioruERT— BvinincB. 

"Ad  indicttoent  for  perjury  should  spedfical- 
ly  allege,  and  the  proof  ahould  show,  how  and 
wherein  the  testiiDony  upon  wbldi  the  perjury 
is  assigned  was  material  to  the  issue  In  the  trial 
in  which  the  alleged  false  testimony  was  deliv- 
ered." Askew  V.  State,  8  Oa.  App.  79  (1),  58 
S.  B.  311. 

[Ed,  Note.— For  other  cases. 
Cent.  Dig.  H  82-89 ;  Dec.  Dig.  |  26.*] 

2.  iNOicncenT  and  InroBifATioR  (S  125*)— 

PlBJUBT- SEPABATB  StATSHENTS. 

"In  a  prosecQtlon  for  perjury.  It  Is  per- 
missible to  join  in  a  single  conut  *  *  *  a 
number  of  separate  and  distinct  material  state- 
ments alleged  to  have  been  falsely  sworn  to  by 
the  defendant  in  the  same  l^al  InTeBtiRation." 
McLaren  v.  State,  4  Qa.  App.  643,  62  8.  B. 
13&  And  if  perjun  la  established  as  to  any 
one  of  the  material  statements,  a  conviction 
wni  be  upheld. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Otat  Dig.  ||  884-400;  Dec. 
Dig.  I  126.*] 

3.  FaajTBT  <|  11*)— Imnomm— UAnuAU- 

TT  or  BVIDENOB. 

"^nie  question  whetiier  or  not  a  particular 

statemmt  u  material  depends  upon  ue  nature 
of  the  proceedings  and  the  matters  at  issue,  and 
can  be  determined  in  each  case  for  that  case- 
only."  A  test  of  materiality  Is  whether  the  al- 
leged false  statement  could  have  Influenced  the 
decision  as  to  the  question  at  issue  in  the  ju- 
dicial proceeding  in  which  the  perjury  is  alleged 
to  have  been  committed.  If  the  statement  in- 
fluenced the  decision  of  tbe  tribunal  to  which 
it  was  made,  it  was  material  to  the  investiga- 
tion. 

CBd.  Note.— For  odier  eases,  see  Pujniti 
Cent  Dig.  H  38-64;  Dee.  Dig.  |  1L«] 

4.  Perjttbt  (J  I*)— What  Constitdtks— Sev- 
KBAi.  False  Statkicents. 

Perjury  consists  of  willfally,  knowingly, 
absolutely,  and  l^Usely  testifying  In  a  matter 
material  to  tbe  Issue  under  Investlgatloa  in  a 
judicial  proceeding ;  and  the  design  of  the  stat- 
ute is  to  punish  the  false  witness  and  prevent 
this  detestable  offense,  which  Is  sabversive  of 
justice :  but  the  pnnitihment  is  directed  afrainnt 
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the  moral  obloqa;  of  the  witaeae  as  a  whole, 
and  consequently,  though  more  than  one  false 
Btatement  be  willfully  made  by  the  witness  on 
the  same  trial,  he  does  not  thereby  become 
guilty  of  more  tiian  one  offense  of  perjury.  The 
gist  of  the  offense  ot  perjor?  ia  the  disregard 
and  corrupt  violation  oi  the  oath  which  the  wit- 
ness has  taken,  and  the  offense  ia  complete  if 
there  he  one  false  statement  willfully,  knowing- 
ly^  and  absolutely  made  with  intent  to  obscare 
or  conceal  the  truth.  The  fact  that  the  witness 
has  made  other  knowingly  false  statements  un- 
der the  same  oath  does  not  create  new  offenses, 
for  the  sanctity  of  the  oath  faa«  already  been 
violated  by  him,  though  the  concurrence  of  oth- 
er similarly  false  statements  may  supply  ground 
for  the  imposition  of  a  heavier  penalty  than 
would  otherwise  have  been  imposed.  It  is  prop- 
er, too,  where  a  witness  has  willfully,  know- 
ingly, absolutely,  and  falsely  testified  as  to  more 
than  one  matter  material  to  the  issue,  to  al- 
lege each  of  the  false  statementa,  because  proof 
that  the  alleged  perjurer  has  in  the  same  Judi- 
cial investigation  made  other  false  statements 
may  tend  to  illustrate  the  motive  witti  which 
each  statement  was  made. 

[Ed.  Note^For  other  caaes.  Me  Paxjnry, 
Cent  I^.  I  1 :  Dee.  Dig.  f  1* 

For  other  definitiona,  see  Words  and  Phrases, 
vol.  «,  pp.  6305-^10 ;  voL  8,  p.  77S1.] 

EJrror  from  Superior  Court,  Whitfield  Coun- 
ty; A,  W.  nte.  Judge. 

George  Black  was  convicted  of  perjnry, 
and  brings  error.  Beversed. 

Maddox,  McCamy  &  Bhnniate.  of  Dalton, 
for  plaintiff  In  erroi.  T.  O.  MUner,  SoL  Genn 
of  Cartersvllle,  and  Geow  W.  Stevou,  of  At- 
lanta, for  the  State. 

BCSSHLL,  J.  The  defendant  was  indict- 
ed for  the  offense  of  perjory.  He  filed  a 
plea  of  former  Jeopardy,  attaching  thereto  a 
copy  of  anot^r  indictment  for  perjury 
against  blm  and  a  copy  of  the  record  of  bis 
acquittal  upon  that  chai^.  The  plea  of 
antrefols  acquit  and  the  Issue  formed  upon 
the  defoidant's  plea  of  not  guilty  in  the  pres- 
ent case  were,  by  consent  of  counsel,  tried 
together,  and  tbe  Jury  found  against  the 
plea  in  bar  and  returned  a  verdict  of  guilty. 
The  defendant  moved  for  a  new  trial,  and 
^cepts  to  tbe  Judgment  ovamling  tbe  mo- 
tlon. 

[4]  The  question  presented  Is  whether  one 
who  has  taken  a  lawful  oath  as  a  witness  in  a 
judicial  investigation,  and  who  as  such  wit- 
ness, knowingly  and  willfully  makes  more 
than  one  absolutely  false  statement  as  to  more 
than  one  matter  material  to  the  issue,  can 
more  than  once  commit  tbe  offense  of  perjury 
in  tbe  same  investigation  and  under  the 
sanctity  of  the  same  oath.  We  are  of  tbe 
opinion  that  the  Identity  of  tbe  proceeding 
and  of  the  oath  administered  the  witness 
excludes  the  possibility  that  tbe  witness  is 
guilty  of  more  tlian  one  perjury  In  the  par- 
ticular investigation.  Tbere  is  but  one  viola- 
tlon  of  tbe  oath. 

Tbe  offense  of  perjury  Is  most  detestable. 
The  perjurer  should  be  most  severely  punish- 
ed, for  the  administration  of  justice  depends 


upon  tbe  tmtb,  and  perjury  would  undermine 
and  destroy  tbe  administration  of  Justice; 
and  yet,  to  our  mind,  the  matter  Is  not  unlike 
a  case  of  murder,  in  which  the  murderer  may 
have  poisoned,  stabbed,  and  shot  tbe  de- 
ceased, and  thereafter,  before  life  had  be- 
come completely  extinct,  cast  his  victim  Into 
the  sea,  where,  in  his  helpless  condition,  he 
must  necessarily  be  drowned.  Though  evl- 
dence  might  show  that  any  one  of  the  Instru- 
mentalities which  the  murderer  set  In  motion 
would,  in  a  very  short  time,  have  pioduoed 
the  dedred  result  of  killing  the  person  as- 
saulted,' there  coold  not  be  more  than  one 
case  ot  murder.  Evidence  might  diow  that 
the  deceased  would  have  died  from  poison  If 
he  had  not  been  shot,  and  that  he  would 
have  died  from  tbe  dxot  if  be  bad  neither 
been  poisoned  nor  stabbed,  and  that  be  would 
have  bled  to  death  ftom  the  ^tabbing  If  he 
had  nelth»  been  shot  nor  poisoned,  and  that 
be  would  certainly  have  died  from  one  or  all 
three  attacks  made  upon  blm  if  he  bad  not 
been  cast  into  tbe  sea ;  and  yet  it  cannot  be 
held  that  ttaere  could  be  four  cases  of  mur- 
der growing  out  of  the  death  of  tbe  deceased. 

And  80  we  appreh«id  the  rule  to  be  in 
regard  to  perjury.  The  witness  binds  blmself 
by  tbe  sanctity  of  bis  oath,  and  calls  upon 
God  to  witness  that  in  the  partlcul&r  1^1 
investigation  In  which  be  la  sworn  be  will 
teU  only  the  truth.  If,  as  to  any  matter  ma- 
terial to  tbe  Issne,  he  willfully,  knowingly, 
absolutely,  and  falsely  violates  this  path,  in- 
tentionally testifying  that  which  be  knows 
to  be  untrue,  be  is  guUly  of  perjury ;  but  Che 
repetition  ot  other  falsehoods  under  the  same 
oath  and  In  the  same  investigation  (snnot 
make  new  and  additional  cases  of  pojury, 
because  bis  oatb  has  already  been  violated, 
its  sanctity  has  been  destroyed,  and  tbe  vital 
force  of  bis  self-assnmed  obligation  has  beui 
extinguished.  Tbe  oath  remains;  the  Ja- 
didal  proceeding  is  still  continuing,  but  the 
sanctity  of  bis  obligation  has  been  destroyed 
by  the  first  willful  falsehood,  and  it  cannot 
be  restored  by  any  act  within  bis  power  on 
tbe  one  hand,  nor  is  an  additional  offraise 
committed  by  any  repetition  of  any  number 
of  false  statnnents  upon  his  part  on  the 
other.  The  administration  of  tbe  oath  and 
voluntary  subjection  to  its  binding  authority 
is  exhausted,  so  far  as  tbe  particular  inves- 
tigation is  concerned,  when  tbe  witness  has 
willfully,  knowingly,  absolutely,  and  fala^ 
testified  as  to  one  material  matter. 

[2]  Subsequmt  falsehoods  under  the  same 
oatb  do  not  make  new  perjuries,  but  only  ex- 
hibit additional  ways  In  which  tbe  perjury 
was  committed,  and  therefore,  as  was  held 
in  the  McLaren  Case,  4  Ga.  App.  643,  62 
S.  E.  138,  a  number  of  separate  and  distinct 
material  statements,  alleged  to  have  been 
falsely  sworn  to,  may  be  joined  In  the  same 
count  If  the  defendant  Is  guilty  as  to  any 
one  of  tbem,  be  is  guilty  of  i)erjury;  and  If 


•For  other  essas  bm  same  topic  and  section  NUHBBR  In  Dec.  DIs.  A  Am.  Dig.  Key-No.  8wtM  A  Rm'r  lodexea 

Digitized  by  V^OOQ IC 


Ga.) 


BLACK  T.  8TATB 


175 


tbe  evid^ce  shows  he  Is  gaUty  of  more  than 
one  false  statement,  either  may  Ulostrate  fhe 
defendant's  knowledge  that  he  ms  swearing 
talatijt  and  Ulvstrate  as  well  the  fact  that 
the  false  statement  was  Intentionally  and  wlU- 
folly  mada 

[1]  The  aneetiont  ttien.  Is  presented  as  to 
whether  the  alleged  fiilse  statement  In  Uie 
Indlctmoit,  on  which  the  defendant  had  pre- 
Tlonsly  been  tried,  was  materlaL  If  It  was, 
tlie  aoqnittal  of  the  accused  npon  that  In- 
dictmoit  wonld  bar  any  further  prosecution 
far  petjnry  alleged  to  have  been  committed 
in  the  particular  Judiidal  Investigation.  If 
tbe  statemoats  alleged  to  baTe  been  knowing- 
ly, willfully,  and  falsely  made  in  the  indict- 
ment npon  which  the  accused  bad  been  tried 
woe  not  matolal  to  Qie  issuer  then  the  plea 
in  bar  would  be  worthless.  In  the  former 
case  In  wblch  tbe  defendant  in  this  case 
was  tried  it  was  allied  In  tbe  Indictment 
that  he  willfully,  knowingly,  absolutely,  and 
telsely  swore  that  be  was  a  single  man,  when 
in  truth  and  In  fact  be  was  not  a  single  man, 
but  was  a  married  man,  and  an  investiga- 
tion of  the  testimony  In  the  record  lOiows 
that,  while  this  testimony  was  apparently  Ir- 
relevant and  immaterial,  It  was,  In  the  case 
in  wbicb  tbe  defendant  was  testifying,  a  ma- 
terial matter,  because  It  was  tbe  statement 
of  a  fact  which.  If  true,  would  very  Ukely 
have  Influenced  tbe  Jury  in  the  case  then 
pending,  and  In  which  tbe  defendant  was  a 
witness. 

The  case  in  wblch  Black  was  a  witness 
was  that  of  Mrs.  Haynard  against  the  West- 
em  &  Atlantic  Railroad  Company,  an  action 
for  damages  alleged  to  have  been  caused  by 
the  railroad  company's  negligence  In  setting 
out  fire  by  sparks,  which  burned  her  two- 
story  frame  storehouse.  The  material  ques- 
tion In  that  case  was  the  extent  of  Black's 
knowledge  as  to  the  origin  of  tbe  fire.  He 
testified  in  that  trial  that  be  was  at  the  store 
about  ten  minutes  before  the  fire,  and  that 
the  Are  canght  near  the  stove  flue,  if  the 
defendant  had  tesflfled  truthfully  that  be 
was  a  married  man,  the  Jury  might  have 
doubted  his  statement  that  be  was  at  Mrs. 
Bfaynard's  house  at  a  late  hour  of  the  night 
on  wblch  the  fire  occurred.  He  swore 
be  was  a  single  man,  which  would  naturally 
cause  the  Jury  to  ^ve  credence  to  the  state- 
noent  that  he  was  visiting  there  at  a  late 
hour  at  night  and  that  be  saw  the  Are  start — 
that  it  started  from  tbe  stove  flue,  and  not 
from  sparks  thrown  out  from  the  rail- 
road company's  train.  And  while  It  was 
not  at  first  apparent  that  his  false  statement 
tbat  be  was  a  single  man  wonld  or  could  be 
malarial,  an  Investigation  of  the  record  as  a 
wh<de  shows  tbat  it  was  necessarily  material, 
because,  if  the  Jury  believed  It  to  be  true,  It 
tended  to  supply  a  Feascoi  tai  his  absmce 
from  home  and  his  presence  at  Mrs.  May- 
ziatd's  storehouse  on  tbe  nlgbt  of  Uie  tn, 
and  thus  corroborated  other  testimony  tend- 


ing to  show  tbat  the  railroad  company  was 
not  liable  in  tbe  proceeding  then  pending. 

It  is  true  that  nnder  ttie  ruling  in  t£e 
Askew  Case^  8  Oa.  App.  79,  09  S.  D.  811. 
the  taidlctment  under  which  the  accused  was 
previonaly  tried  may  have  been  subject  to  de- 
murrer. In  that  it  did  not  allege  how  m  why 
the  alleged  false  testimony  was  material  In 
tiie  trial  of  the  case  of  Mrs.  Maynard  against 
tlie  Western  &  Atlantic  Ballroad  Gompany; 
but  since  that  point  is  not  Involved,  It  mwe- 
ly  becomes  a  question  as  to  wbeOiw  or  not 
the  fftct  of  Black's  marriage  was  materiaL 
If  this  was  material,  as  we  think  It  was,  then 
his  acquittal  npon  the  charge  of  perjury,  as 
to  any  matter  be  may  have  testified  to  in  tbe 
trial  of  the  case  of  Mrs.  Maynard  against 
the  Western  ft  Atlantic  Ballroad  Company, 
is  a  bar  to  any  further  trial  for  any  other 
false  statement  made  by  him  under  tbe  same 
oath  and  In  the  course  of  the  same  Judicial 
Investigation. 

[1]  The  test  whldi  has  uniformly  been  ap- 
plied In  determining  whether  a  former  prosft- 
cntlon  is  a  bar  to  another  is  tbe  solution  of 
the  question  as  to  whether  the  two  accusa- 
tions refer  to  the  same  transaction,  or.  in 
other  words,  whether,  under  the  two  dlffermt 
charges,  It  is-  sought  to  punish  the  accused 
more  than  once  for  the  same  criminal  act. 
If  the  two  offenses  spring  out  of  the  same 
transaction,  an  acquittal  or  conviction  In 
one  Is  a  bar  to  any  further  prosecution.  In- 
gram V.  State,  124  Oa.  4^.  62  S.  S.  7S9,  and 
citations;  Gully  v.  Stete,  U6  Ga.  827,  42  8. 
E.  790;  Burch  v.  State,  4  Ga.  App.  884,  61 
S.  B.  003;  Wbltaker  v.  State,  9  Ga.  App. 
213,  70  3.  SL  890.  The  defendant  having  been 
acquitted  of  perjury  in  swearing  fiilsely  In 
the  case  of  Mrs.  Maynard  against  tbe  West- 
em  &  Atiantic  Railroad  Company,  he  can- 
not again  be  tried  for  an  alleged  perjury 
which  he  Is  charged  to  have  committed  in 
the  same  case  and  under  the  same  oath  al- 
leged In  the  former  indictment  Burcb  v. 
State,  4  Ga.  App.  384,  61  S.  B.  SOS;  People 
V.  Stephens,  79  CaL  428,  21  Pac.  856,  4  L.  B. 
A  84S;  Trlplett  v.  Commonwealth.  84  Ey. 
193,  1  S.  W.  84;  U.  S.  v.  Lee,  4  Granch,  a 
0.  446,  Fed.  Gas.  No.  15,SS6;  'Jackson  v. 
State,  14  Ind.  327;  State  v.  IQgglesbt;  41 
Iowa.  674,  20  Am.  Rep.  612. 

In  the  first  indictment  for  perjury  the  state 
was  required  to  prove  that  Black  was  law- 
fully sworn ;  tbat  he  consciously  assumed  the 
obligation  of  the  oath,  with  an  nnderstandlng 
of  Its  purpose  and  obligation ;  that  after  be- 
ing so  sworn  he  willfully  and  knowingly  tea* 
tiflcd  absolutely  falsely  as  to  a  matter  which 
was  of  sufficient  materiality  as  to  influence 
the  finding  of  tbe  Jury  in  the  case  tim  pend- 
ing. If  the  state  failed  to  prove  any  of  tluM 
material  essentiala  of  the  crime  lit  perjury, 
and  an  acquittal  resulted,  the  defendant  is 
none  the  less  protected  br  his  plea  of  tonaes 
Jeopardy:  for  the  plea  of  formec'itdludlca-i 
tion  eztendsi  not  only  fi^wAKt>>iMaQik!Q4&LC 
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on  the  tmm&e  trial,  bat  also  to  ereiTtliliis 
that  conld  properly  haTe  beat  proved. 

For  another  reason  It  would  seem  that  the 
plea  of  former  Jeopardy  would  be  good,  If 
we  are  right  In  holding  that  there  can  only 
be  one  Indictment  predicated  npon  ftilee  tea* 
tlmony  under  the  same  oath,  because  the  ver- 
dict acquitticg  Blade  woald  be  oonclnsive  np- 
on the  state,  and  conatitnte  an  estoppel  by 
Judgment  upon  the  point  that  Blatft  was  not 
sworn  as  a  witness  in  the  case  ot  Mrs.  May- 
nard  against  tlie  Western  &  Atlantic  Railroad 
Gompany.  An  Inspection  of  the  record  In 
the  former  trial  of  Black  for  perjury  showa 
tliat  the  dtfendant  at  that  time  admitted  that 
he  had  testified  as  stated  in  the  MU  of  Indict- 
ment, ^nie  court  charged  the  Jury  that  the ; 
fiicts  tesdfled  to  him  were  material  to 
the  issue  in  the  case  of  BCrs.  Maynard  against 
the  Western  ft  Atlantic  Railroad  Company, 
and  thus  the  only  defense  left  op&t  to  Blade 
was  whether  or  not  a  lawful  oath  was  ad- 
ministered. This  issue  the  Jury  found  figalmtt 
ttie  states  and  the  flndii^  of  the  Jory  in  that 
case  is  condoaiTe  In  this.  We  think,  Ome- 
toKt  that  the  trial  Judge  erred  in  nfuslng 
to  grant  a  motion  fi«  new  trial.  ^ 

Judgment  xeTersed. 

(u  Oa.  App.  sm 

HANSON  T.  state:   (No.  B,044.) 
(Court  of  Appeal!  of  Georglft.   Ang.  80,  181S.) 

(Si/aabtit  (V  the  Oounj 
ZiABOKNT  (I  S2*)— {j^n  or  FAnav— iHoxov- 

UNT. 

An  Indictment  framed  under  SMdon  168  of 
the  Penal  Code  of  1910  need  not  alU««  owner- 
ehip  of  the  paper  taken  and  carried  away. 

lEd.  Note. — For  other  caeeB,  see  Larceny, 
Cent  Dig.  !|  81-82,  99 ;  Dec.  Dig.  |  82.*] 

Brror  ttom  Superior  Court,  Fulton  Coun- 
ty; L.  S.  Boan,  Judge. 

j.  B.  Hanson  was  convicted  of  larcoiy, 
and  brings  error.  Affirmed. 

Oreoi,  Tilsmi  ft  McKlnn^,  of  Atlanta, 
for  plaintiff  in  rarer.  Bu^  M.  Dorsey,  SoL 
Gen.,  B.  A.  Stephens,  and  Alonao  Field,  all 
of  Atlanta,  for  the  Stat& 

POTTLE,  J.  The  accused  was  convicted 
under  an  Indictment  charghig  a  violation  of 
section  163  of  the  Penal  Code,  which  is  as 
follows:  "If  any  person  shall  take  and  carry 
away  any  paper,  document,  deed,  will,  or 
other  writing  relating  to  real  or  personal 
estate  with  an  intention  to  inuwlr,  prevent, 
or  render  difOcnlt  the  establtebment  of  a 
title  to  real  or  persomil  estate^  or  mutilate 
canc^  bum,  or  otherwise  destroy  s^d  paper, 
docummt,  deed,  will,  or  other  writing,  with 
the  intention  aforesaid,  he  shall  be  guilty 
of  simple  larceny,  and  be  punished  by  im- 
prisonment and  labor  in  tiie  penitentiary 
fbr  not  less  than  oiw  year  nor  longer  than 
three  years."  The  indictment  charged  the 
wrongful  and  fraudulent  taking  and  carrying 
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away  of  the  deed  from  I.  B.  ^nam  to  J. 
M.  Casey  to  certain  real  estate.'  It  also 
averred  that  Hanson  obtained  the  deed  from 
Casey  upon  falae  and  fraudulent  r^resenta- 
tions,  for  the  alleged  purpose  of  placing  the 
deed  in  a  safety  deposit  box  in  a  bank  whidk 
had  been  rented  for  Casey;  that  the  deed 
was  never  in  fact  placed  in  the  safety  de- 
posit box,  bat  was  carried  away  and  retained 
by  the  accused,  with  the  Intention  to  Impair, 
prevent,  and  render  difficult  the  establish- 
ment of  the  title  to  the  tract  of  land  de- 
scribed in  the  deed.  The  accused  made  a 
motion  In  arrest  of  Judgment,  npon  the 
ground  that  the  indictment  failed  to  allege 
to  whom  the  deed  belonged.  The  motion 
was  overruled,  and  he  excepted. 

It  la  contended  that  since  the  section  of 
the  Code  under  which  the  Indictment  was 
framed  designates  the  offense  as  simple  lar- 
ceny, and  as  In  an  Indictment  for  simple  lar- 
ceny it  is  necessary  to  allege  ownership  of 
the  property,  the  Indictment  is  fatally  de- 
fective. The  question  as  to  whether  it  is 
necessary  to  allege  ownership  depends,  not 
upon  what  the  offense  is  designated,  but  upon 
the  language  of  the  statute.  It  la  not  essen- 
tial In  every  form  of  larceny  under  the  atat* 
ntes  of  this  state  that  ownership  of  the  prop* 
erty  taken  shall  be  alleged.  For  example, 
under  section  172  of  the  Penal  Code,  larceny 
from  the  person  Is  defined  to  be  "the  wrong- 
ful and  fraudulent  taking  of  money,  goods, 
chattels,  or  effects,  or  any  article  of  valuer 
from  the  person  of  another,  privately  with- 
out his  knowledge,  in  any  place  whatever* 
with  intent  to  steal  the  8am&"  It  has  been 
held  that  under  this  statute  It  Is  not  necessa- 
ry to  allege  ownership  of  the  property  stolen. 
Hugo  V.  State,  110  Ga.  768,  36  S.  B.  60.  In 
that  case  it  Is  pointed  out  that  in  the  defi- 
nition of  simple  larceny  the  property  taken 
is  described  as  "the  personal  goods  of  an- 
other," and  hence  that  an  indictment  un- 
der that  section  must  allege  that  the  gooda 
taken  belonged  to  some  person  and  identify 
the  owner;  whereas,  under  the  language  of 
the  statute  defining  larceny  f^m  the  person, 
it  la  only  necessary  to  allege  that  the  prop- 
erty was  taken  from  the  person  of  another 
in  the  maimer  described  In  the  statute,  that 
proof  of  that  person's  possession  of  the  prop- 
erty would  raise  a  presumption  oi  ownership. 
:  and  in  the  absence  of  anything  to  the  contra- 
ry Hie  presumption  would  become  conclusive. 

The  gist  of  the  offense  defined  in  section 
163  is  the  taking  and  carrying  away  of  any 
paper  described  in  ttiat  section,  with  intent 
to  impair,  prevent,  or  r^der  difficult  the 
establishment  of  "a  Utle"  to  real  or  posonal 
estate,  or  the  destruction  of  such  papn  with 
the  intention  aforesaid.  The  deed  described 
In  the  indictment  bears  on  its  ftice  evidence 
of  a  tttle.  It  is  not  necessary  to  allege  whose 
title,  nor  to  whom  the  deed  belonged;  sudi 
allegations  being  merely  matters  of  descrip- 
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tlcni,  and  not  elemaits  In  the  ofloise.  The 
Indlctmoit  alleges  that  tbe  deed  was  taken 
from  the  possession  of  one  Casey,  with  in- 
tention to  Impair,  prevrat,  or  render  diffi- 
cult the  establishment  of  the  title  to  Casey. 
It  was  taken  from  his  possession,  and  was 
presamptlTelr  bis  deed.  It  Is  immaterial, 
bowever,  under  the  statute,  whose  deed  It 
was,  because.  If  it  was  taken  away  from 
Casey  with  the  Intention  to  impair  the  title 
of  anybody,  an  offense  was  committed  under 
the  statute.  This  case  diCTers  from  Norfleet 
T.  State,  9  Ga.  App.  853,  72  S.  K.  447,  which 
was  reaffirmed  In  Guyton  t.  State,  12  Ga. 
App.  C62,  77  S.  E.  830.  In  those  cases  It 
was  held  that  it  is  necessary  to  allege  owner- 
ship In  an  Indictment  framed  under  sections 
192,  194  of  the  Penal  Code,  charging  larceny 
after  a  tmst  These  decisions  were  placed 
upon  the  construction  given  by  tbe  court  of 
those  sections,  and  particularly  upon  tbe 
language  therein  making  it  a  necessary  ele- 
ment of  the  crime  that  the  property  shall 
have  been  Intrusted  for  the  use  or  bene- 
fit of  the  owner  or  other  person  deliver- 
ing it:  It  was  held  merely  that,  where  the 
violation  of  the  trust  Is  a  fiillure  to  apply 
the  property  to  tbe  use  and  benefit  of  some 
person  other  than  tbe  i>erson  delivering  it, 
tbe  indictment  moat  all^e  that  the  other 
is  the  owner  of  the  property. 

Without  deciding  whether  a  demurrer 
would  have  been  good,  we  hold  that  the  mo- 
tion in  arrest  of  Judgment  was  properly  over- 
ruled.   Judgm«it  affirmed. 

(U  Oa.  App.  tm  ' 

BROWN  T.  STATB.   (No.  4,091.) 
(Court  of  Appeals  of  Georgia.   Aug.  30,  191S.) 

(Syllabtu  Iv  the  Court,} 

1.  RUUHOS  ON  £IVIDENCB. 

The  objections  to  the  admissibility  of  tes- 
timony are  without  marit 

2.  iNBTBUOnOHB. 

Tbe  charge  of  the  ooort  correctly  atates  the 
law  applicable  to  the  Issues  made  by  the  evi- 
dence, and  tbe  assignments  of  error  as  to  ex- 
cerpts from  the  charge  are  not  well  founded. 
8.  Cbiuinai.  Law  (8  762*)— Iwstbtjctions— 

ExPBESsioK  or  Opinion. 

Where  the  evidence  showed  that  tbe  accus- 
ed was  drunk  at  the  time  he  committed  the  of- 
fense an  ins^ction  to  tbe  Jury  that  "voluntary 
drunkenness  is  no  excuse  for  mme"  Is  not  sub- 
ject to  exception  on  the  ground  that  it  was  an 
expression  of  opinion  on  tbe  facta. 

[Ekl.  Note.— For  other  cases,  see  Criminal 
lAw,  Cent  Dig.  »  1731,  1750,  1764.  1758, 
1T59,  1768;  Dea  l5if,  S  762.*1 

4.  CanaNAi.  Law  <|  942*)  —  Niw  Tbiaz.— 

NEWI.T  DiSCOVKBED  BTIDBNOK. 

The  alleged  newly  discovered  evidence  was 
merely  impeaching  in  character  and  there  was 
no  abuse  of  discretioQ  in  overruling  this  ground 
of  the  motion  for  a  new  trial. 

[Ed.  Note.--For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  SS  2816,  28S1,  2332;  Dee.  Dig. 
f  IM2.*] 

5.  VOLTTWTABT  HANBLAUOHTEB. 

Tbe  evidence  presented  the  theory  of  volun- 
tary manslaughter,  and  the  judge  properly 
charged  the  law  on  that  sobject. 


Error  from  Superior  Court,  Meriwellicr 

County;  B.  W.  Freeman,  Judge. 

Andrew  J.  (alias  Bud)  Brown  was  convict- 
ed of  crime,  and  brings  error.  Affirmed. 

McLaughlin  &  Jones,  of  GreenvlUe,  for 
plaintill  in  error.  J.  B,  Terrell,  SoL  Qea,  of 
(IreenTlUe,  teat  the  Stata 

HTTJ^  O.  J.  JndgmeDt  affirmed. 

(13  Oa.  App.  364) 

ALEXANDER  v.  CITY  OF  ATLANTA. 
(No.  4.S56.) 

(Court  of  Appeals  of  Georgia.  Aug.  SO,  1918.) 

fSyUoW$  tv  the  Comrt.) 

1.  Gauino  (5  75»)— Kbbpihg  Gahino  House 
— Btidence. 

Tbe  agreed  statement  of  facts  discloses  a 
very  plain  violation  of  the  law  of  this  state 
which  forbids  keying  a  gamhig  house.  Pen. 
Code,  1010,  I  889.  One  who  permits  others  to 
assemble  In  a  hoase  or  room  which  is  in  his 
control  and  play  game  of  chance  in  which  any- 
thiujc  of  value  is  hazarded  is  guilty  of  keeping  a 
gaming  house,  regardless  of  his  purpose  in  per- 
mitting the  game. 

[Eld.  Note.— For  other  eaaes,  see  GaminK. 
Cent.  Dig.  IS  ISA.  190-^1;  Dec  Dig.  |  76.*] 

2.  MUNICIFAL  COBPOBATIOHS  (i  092*)— OBDI- 
NAHCE&— VALIMTT. 

In  the  absence  of  express  statutory  author- 
ization to  the  municipality,  a  municipal  ordi- 
nance which  attempts  to  punish  for  an  act  which 
has  been  penalized  by  a  law  of  tbe  state  is  void. 
When  the  state  prescribes  a  punishment  for  an 
act  as  a  crime,  its  jurisdiction  to  punish  for 
that  act  is  exclusive,  unless  the  right  to  punish 
for  it  has  been  expressly  delegated  to  a  sub- 
ordinate depai'tment  of  the  governmenL 

[Ed.  Note.— For  other  cas^s,  see  Municipal 
Corporations,  Cent.  Dig.  §t  1311-1814;  Dec. 
Dig.  i  692.*] 

Error  from  Superior  Court,  Fulton  Coun- 
tr ;  Geo.  L.  Bdl,  Jadge. 

T.  O.  Alexander  was  convicted  of  violating 
an  ordinance  of  the  City  of  Atlanta.  On  cer- 
tiorari, the  Judgment  of  conviction  was  af- 
firmed, and  defendant  brings  error.  Re- 
versed. 

Hoore  &  Branch,  of  Atlanta,  for  plaintlfT 
in  error.  Jos.  L.  Hayson  and  W.  D.  Ellis, 
Jr.,  both  of  Atlanta,  for  defendant  in  error. 

RUSSELL,  J.  The  platutlg  In  error  was 
tried  before  the  teoorder  of  tbe  of  At- 
lanta, charged  with  a  violation  of  a  munici- 
pal ordinance  vrnAer  which  it  was  made  un- 
lawful for  any  person,  firm,  or  corporatton  to 
conduct  carry  on  any  bmlneas  In  the  city 
of  Atlanta  bj  means  of  any  wbe^  or  sim- 
ilar derioe  in  which  the  dements  of  chance 
are  used  for  the  purpose  of  attracting  trade. 
The  case  was  tried  before  the  recorder  upon 
an  agreed  statement  of  facts,  and  resulted 
in  tbe  conviction  of  the  accused.  Upon  cer- 
tiorari to  tbe  superior  court,  tbe  certiorari 
was  overruled,  and  the  Judgment  of  tbe  re- 
corder thereby  affirmed. 

Two  defenses  are  presented  by  the  writ  of 
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error:  (1)  That  the  evidence  does  not  show 
that  the  accused  was  guilty  of  any  offense; 
and  (2)  that  It  was  not  within  the  power  of 
the  municipal  court  to  punish  the  accused, 
for  the  reason  that  the  ordinance  is  void,  be- 
cause it  is  covered  by  the  state  law,  and  at- 
tempts to  punish  for  the  same  acts  for  which 
provision  is  made  by  the  state  law. 

[1)  1.  In  view  of  what  we  shall  hold  as  to 
the  second  contention  of  the  plaintiff  In  error, 
it  would  seem  unnecessary  to  rule  upon  the 
Qrst  point,  were  It  not  for  the  fact  that  the 
determination  of  the  question  as  to  whether 
the  accused  was  shown  to  have  been  guilty 
of  a  violation  of  a  state  law  renders  plain 
our  duty  under  the  law  In  ruling  upon  the 
second  point.  According  to  the  agreed  state- 
ment of  facta,  the  accused  had  in  charge  In 
his  place  of  business  a  species  of  slot  ma- 
chine, In  which.  If  one  deposited  a  nickel,  he 
was  certain  to  receive  in  return  a  package  of 
chewing  gum,  with  the  chance  of  winning 
with  the  next  nickel  20  trade  checks,  which 
<wald  be  exchanged  for  20  drinks  of  beer. 
The  instrument  itself  developed  the  occasion 
when  this  profitable  return  for  the  invest- 
ment of  a  nickel  could  be  received,  but  nat- 
urally there  was  always  In  the  mind  of  the 
player  the  expectation,  when  he  deposited  his 
nickel,  that  the  next  turn  of  the  wheel  would 
bring  the  indication  or  announcement  of  the 
coveted  20  trade  checks.  We  agree  with 
counsel  for  defendant  In  error  that  "the 
machine  described  in  the  agreed  statement  of 
facts  is  a  perfection  of  Invention  In  conceal- 
ing its  true  purpose.  As  described,  It  m^t 
be  mistaken  for  an  alms  box  beside  a  diarch 
4oor,  but  it  has  its  tangs." 

According  to  the  evidence,  one  of  the  results 
of  this  fascinating  game  was  that  on  Satur- 
days the  machine  would  sell  from  75  to  100 
packages  of  gum,  and  would  attract  crowds 
of  spectators,  as  well  as  participants,  while 
It  was  being  operated.  There  can  be  no  doubt 
that  the  agreed  statement  of  facts  showed 
the  defendant  to  he  guilty  of  a  violation  of 
the  state  law  as  to  the  offense  of  keeping  a 
gaming  house.  Penal  Code,  S  38a  The  con- 
tention is  made  that  the  operation  of  the 
machine  cannot  be  considered  as  a  game  of 
-chance,  for  in  any  event,  and  for  every  nickel 
deposited,  the  player  rec^ved  the  value  of 
his  money.  This  Is  true,  and  if  this  were 
the  whole  truth  the  statute  would  not  be  vi- 
olated. But  the  player  stands  a  chance  to  get 
20  times  the  value  of  his  deposit  in  the  slot, 
and  it  is  the  pressure  of  this  chance  that 
continues  the  progress  of  the  game  and  makes 
It  a  game  of  chance.  Meyer  v.  State,  112  Oa. 
20,  37  S.  E.  96,  51  L.  R.  A.  496,  81  Am.  St 
Rep.  17 ;  Whitiey  v.  McConnell.  133  Ga.  738, 
66  S.  E.  933,  27  L.  B.  A.  (N.  S.)  287,  134  Am. 
St  Rep.  223. 

In  order  to  commit  the  offense  of  gam- 
ing it  is  not  necesaaxT  that  mon^  be  the 
stake;  Uie  statute  penalizes  also  playing 
toT  anything  of  value.  The  20  trade  checks, 
according  to  the  statement  of  facts,  have 


a  value  of  $1;  and  as  gaming  does  not 
necessarily  consist  In  playing  for  money,  it 
la  not  necessary  for  a  violadoh  of  the  law 
against  keeping  a  gaming  house,  that  money 
shall  be  hazarded.  One  who  permits  others, 
with  his  knowledge,  to  come  together  and  play 
In  a  boose  or  room,  which  is  nnder  Ms  con- 
trol, for  articles  of  value  other  than  money, 
is  just  as  gnllty  u  if  non^  alone  wms  at 
stake. 

[2]  2.  Having  reached  the  conclusion  that 
the  defendant  is  guilty  of  keeping  a  gaming 
house,  it  is  of  course  clear  that  it  is  not 
within  the  power  of  the  dty  of  Atlanta  to 
punish  for  this  offense.  The  ordinance  at- 
tempts to  avoid  the  effect  of  Che  nsual  rule 
upon  this  subject  by  penalizing  only  such 
gaming  as  may  be  done  In  the  conduct  or  car- 
rying on  of  other  business,  and  for  the  pur- 
pose of  attracting  trade.  The  statute  of  the 
state  forbids  the  keeping  of  a  gaming  house, 
no  matter  what  may  be  the  purpose  with 
which  it  is  kept  and  as  much  denounces  the 
offense  if  the  purpose  Is  to  attract  trade  on 
the  part  of  those  who  are  engaged  In  a  busi- 
ness as  it  does  in  a  case  where  such  a  consid- 
eration is  wholly  foreign  to  the  intentions  of 
the  keeper  of  the  gaming  hous&  When  the 
state  assumes  to  punish  for  the  commission 
of  an  act  which  It  has  denounced  as  a  crime, 
Its  reservation  of  jurisdiction  is  absolutely 
exclusive.  It  reserves  to  Itself  the  sole  right 
to  punish  the  ofrender,  not  only  in  the  main- 
tenance of  its  own  dignity,  and  with  a  view 
to  uniformity  of  procedure  and  penalty,  but 
also  in  order  to  protect  the  dUcen  from  b^g 
twice  placed  in  jeopardy,  or  from  being  twice 
punished  for  the  same  ottenae.  There  is  no 
exception  to  this  rule,  save  where  the  state 
expressly  delegates  to  some  subordinate  de- 
partment of  the  government  the  right  in  its 
stead,  to  punish  for  the  particular  act  for- 
bidden by  the  state  law. 

The  enactment  by  a  municipality  of  an  ordi- 
nance against  the  keeping  a  gaming  bouse 
by  one  who  is  carrying  on  a  business,  and 
whose  purpose  In  keeidng  the  gaming  house 
or  gambling  device  in  a  house  under  bis  con- 
trol is  merely  to  attract  trade,  la  absolutely 
futile,  because  the  statute  of  the  state  for- 
bids the  keeping  of  a  gaming  bouse  by  any 
person,  and  does  not  i>ermit  it  for  any  pur- 
pose, and  the  addition  in  the  ordinance  of 
descriptive  terms  applicable  to  only  one  class 
of  persons  who  might  keep  gaming  houses  does 
not  add  a  single  additional  elM&ent  to  the 
constituents  of  tbe  state  offense^  or  rabtract 
a  single  Ingredient  therefrom. 

The  decision  of  this  case  la  practically  con- 
trolled by  the  ruling  of  this  court  In  Ootton 
V.  Atlanta,  10  Ga.  App.  397,  73  8.  B.  683. 
This  case  differs  from  that  of  Athens  v.  At- 
lanta, 6  Qa.  ^pp.  244,  64  &  B.  711,  and  other 
similar  cases  which  are  cited,  and  the  rul- 
ings In  those  cases  will  not  be  extraided. 
lails  court,  recxignlzing  tbe  extreme  difficulty 
attending  the  enforcemaat  ot>tba  renilations 
prohibiting  the  timgiifeio  d^in¥<pifiW  uguors. 
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went  to  the  extreme  Umlt  allowable  under 
the  pecnllar  drcumsta&ceB  of  those  cases. 

Nothing  Is  better  settled  than  that  a  mu- 
nicipal ordinance  which  attempts  to  Interfere 
in  the  enforc^ent  of  a  state  statute,  or  at- 
tempts to  assume  Jurisdiction  of  offenses 
which  are  cognizable  alone  vnAer  the  laws  of 
flie  state,  is  absolntely  void.  For  this  rea- 
son. Id  the  absence  of  any  e^resa  grant  to 
the  of  Atlanta  In  its  charter,  the  ordi- 
nance nnder  which  the  accosed  was  convlct- 
•A  to  TOld,  Us  cfHivlction  was  nnauthorlzed, 
and  the  Judge  of  Uie  supnlor  conrt  erred  In 
not  sustaining  the  certiorari. 

Jndgmait  reversed. 


(IS  Ga.  App.  3T1) 

SIMMONS  T.  HAWKINS.    (No.  6,037.) 
(GMirt  of  AppeaJa  of  Georgia,  Aug.  SO.  1813.) 

(BvValiu  W  th€  Oovrt.) 
CnsnoBABi  (5  70*) —Rsvibw— Jusncss  of 

THB  Peace— DiBECTiNQ  Verdict. 

This  is  a  certiorari  case  inTolviog  $20. 
On  appeal  to  a  jury  in  the  justice's  court  & 
verdict  was  directed  for  tlie  plaintiff.  While 
a  justice  of  the  peace  has  no  antbority  to  di- 
rect a  verdict,  yet,  where  the  evidence  shows 
that  the  verdict  as  directed  was  demanded,  this 
court  will  not  reverse  the  jud^eut  of  the  su- 
perior court,  refusing  to  sustain  the  certiorari, 
on  the  sole  sround  that  the  verdict  was  direct- 
ed by  tbe  justice.  Meeks  v.  Garter,  S  Ga. 
App.  421,  63  S.  E.  517. 

[Ed.  Note-— For  other  cases,  see  Certiorari, 
Cent  Dig.  H  196-208;  Dec.  Dig.  S  70;*  Ap- 
peal and  Error,  Cent.  Dig.  {  571.] 

Error  from  Superior  Court,  Effingham 
County;  W.  W.  Sheppard,  Judge. 

Action  between  W.  S.  Simmons  and  J.  lib 
Hawkins.  From  the  Judgment  SimmonB 
brings  error.  Affirmed. 

J.  H.  Smith,  of  Eden,  for  plalntUf  in  error. 
C.  T.  Guyton,  of  Gnyton,  fbr  defradant  in 
error. 

HIUU  OL  J.  Judgment  affirmed. 


(IS  Ga.  App.  871) 

JOHNSON  V.  STATE.    (No.  S,025.) 
(Conrt  of  Appeals  of  Georgia.  Aug.  SO,  1918.) 

(ByHahw  by  ihv  Court.) 

IirrOZICATINO  LiQDOBS  (Sf  224,  236*)— ILLI- 
OAI.  SALB— EVIDBNCB. 

This  case  falls  within  the  weU-settled  rule 
that  on  a  trial  for  selling  intoxicating  liquor 
a  prima  fade  case  is  made  out  for  the  state  by 
pxxwf  of  a  delivei7  of  the  whisky  by  the  ac- 
cused and  payment  to  him  of  money  or  other 
thing  of  value  by  the  purchaser.  If  the  accus- 
ed defends  upon  the  ground  that  he  was  act- 
ing solely  as  agent  for  the  purchaser,  tbe  bur- 
den is  upon  the  accused  to  show  that  he  was 
oot  interested  in  tiie  sale,  received  no  benefit 
therefrom,  and  acted  solely  as  agent  for  the 
buyer.  McGovern  v.  State,  11  G*.  App.  267, 
74  8.  E.  1101.  In  the  present  case  the  aocos- 
ed  did  not  carry  this  burden;  nor  was  there 
any  evidence  which  authorized  an  instruction 


upon  this  theory-  None  of  tbe  assignments  of 
error  are  meritorious. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Die.  U  27&-281.  800-322;  Dec. 
Dig.  »  224,  286.*1 

Error  from  Gitar  Gonrt  of  BucUv;  A.  T. 

Sellers,  Judge. 

Win  Johnson  was  convicted  of  selling  In- 
toxicating Uqutnra,  and  brings  wror.  Af- 
firmed. 

W.  W.  Bennet,  of  Baxler,  for  plaintiff  in 
error.  C.  B.  Parker,  Sol.,  and  J.  P.  High- 
smith,  both  of  Baxley,  for  the  State. 

POTTLB,  J.   Judgment  affirmed. 


(18  Ga.  App.  368) 
RIGHTEB  V.  OATHT.    (No.  4,67L) 
(Court  of  Appeals  of  Georgia.   Aug.  80;  1018.) 

(ByUabua  by  the  Court.) 

1.  TbIAL  (I  236*)— iNSTBUCnONB— Cbsdibii.- 

mr. 

The  court  erred  in  instructing  the  jury 
that  thw  could  believe  the  witness  or  witnesses 
who  had*  the  best  opportunity  of  knowing  the 
facts  about  which  they  testified  and  the  least 
Inducement  to  swear  falsely,  without  qualifying 
this  instruction  by  the  addition  of  tbe  proviso, 
"if  the  wltuesses  are  of  equal  credibility. 
Wood  v.  SUte,  1  Ga.  App.  685  (4).  58  S.  B. 
271:  Lawrence  v.  State,  10  Ga.  App.  786,  74 
S.  B.  800 :  Nashville,  Chattanooga  ft  St  Louis 
R.  Co.  V.  Hubble,  139  Ga.  300,  76  S.  B.  1009. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  531-533;  Dec  Dig.  ^  236.*] 

2.  Appeal  ahd  Ebbob  (|  170*>— Kivmw— 

GoNSTrrcnOITAUtTT  OF  STATtm, 

In  Fortune  v.  BrasweU.  ISO  Ga.  009,  77  B. 
E.  818,  tbe  Supreme  Court  decided  tiiat  sections 
8712  and  3713  of  the  Civil  Code,  upon  whicb 
this  suit  is  based,  are  unoonstitutional.  How- 
ever, we  decline  to  consider  this  point  because' 
tbe  question  as  to  constitutionality  of  tbe  stat- 
ute is  not  presented  in  tbe  specific  mode  requir- 
ed by  law,  and  was  not  raised  in  the  lower  court. 
First  Natiooal  Bank  of  Senoia  v.  Jones,  12  Ga. 
App.  168.  76  S.  a  1042. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig,  H  108&-im  KHoTllOO; 

Dec  big.  i  ivy*]  ,  ► 

Error  from  Otr  Ooort  of  HadiMm;  K.  8. 
Anderson,  Judge. 

Action,  between  B.  D.  Blchter  and  J.  B. 
Cathy.   Vtom  the  judgment,  Blchter  brings 

exTOT.  Reversed. 

Mlddlebrooks  &  Burrns,  of  Madison,  for 
plaintiff- In  error.  WUUford  &  Lamboi;  of 
Madison,  for  defendant  in  error, 

BUSSBLU  J.   Judgment  reversed. 


(18  Qa.  App.  S88> 
OHANDLBB  et  aL  v.  BAGGE17  et  at 
(No.  4,8620 

((?ourt  of  Appeals  of  Georgia.  Aog.  80,  1013.) 
(Syllahu9  by  the  Court.) 

1.  CEBnOBABI    (S    54*)~ExCEPTIONfl    TO  AH- 

BWEB— NoncB— Travebse. 

Exceptions  to  the  answer  to  a  petition  for 
certiorari  mast  be  filed  in  writing,  and  notice 
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thereof  glvan  to  the  oppoaito  PUtr  before  13i» 
case  ii  called  In  iti  oraer  for  heannir.  Bxcep- 
tioDB  to  the  answer,  and  trayerM  of  ue  answer 
are  both  meani  for  perfectins  it,  and  of  present- 
iag  to  the  reviewins  court  what  actually  tran- 
Moutik  npoa  tbo  trial  in  the  lower  court.  But, 
if  botti  exception  and  tniTene  are  filed  In  the 
same  case,  the  court  shoold  act  on  the  exception 
before  disposing  of  the  traTsrse^  Civ.  Code 
1910,  i  6190:  ^onuw  t.  State,  7  Oa.  App.  638, 
67  8.6.894. 

[Ed.  Note.~For  other  caeee.  eee  Otrtiorari. 
Gent  Dig.  1 188;  Dee. DIsTiH.*] 

2.  Obbtior&xi  S4*>— BxcsmoHfl  to  An- 

0WEB. 

If  no  notice  of  the  exceptions  is  giren  the 
oj^oaite  party  until  after  the  trial  upon  the 
traverse,  the  exceptions  are  too  late,  and  may 
properly  be  stricken. 

[Ed.  Note.— For  other  case^  aea  OerttoEail, 
Cent.  Die  1 138;  Dec  DiiTiM.*] 

3.  CBBTIOBABI  (i  56*)— TUVSBSB  TO  Anbweb 

— SuFncntiTOT. 

A  traverse  to  the  answer  to  a  petition  for 
certiorari  ia  sufficiently  definite  when  the  partic- 
ular iKirtion  of  the  answer  which  it  Is  sonxht  to 
contradict  and  disprove  is  specifically  referred 
to  and  denied,  and  It  Is  positively  stated  that  a 
specific  portion  of  the  pe&tion,  identified  by  ref^' 
erence  thereto,  relates  the  troth  with  regard  to 
the  point  at  issue.  Giv.  Code  IfttO,  1 5200. 

[Bd.  Notk-^or  other  cases,  see  Certiorari, 
Cent  Die  H  148,  144 ;  Dea  Dig.  |  56.*] 

4.  APPXAI.  ASD  BBBOB  d  117*)— 111TTBB8  BS- 

vrswABLi— Rxrnsjo.  TO  Apfbotx  Brxet  or 

BVIDKNCB. 

The  refusal  of  a  trial  judfre  to  approve  a  cer- 
tain portion  of  a  brief  of  evidence  Is  Dot  proper 
subject-matter  of  review  by  means  of  a  motion  for 
a  new  trial,  aor  dhi  such  refusal  be  reviewed  by 
direct  exception.  The  remedy,  If  any,  is  to  be 
found  in  a  petition  for  mandamus. 

[Bd.  Note.~For  other  cases,  see  Appeal  and 
Brwr  Gent  Dig.  {|  805-^;  Dec.  IMs.  | 
117.*j 

6.  Gertxorasi   a  62*)— DBTBSiaiTATioif  or 

Mebits. 

A  final  determination  of  the  merits  of  a  cer- 
tiorari cannot  be  had  until  the  issue  formed  up- 
on the  traverse  to  the  answer  of  the  inferior 
tribunal,  whose  Jud^rmeQt  la  under  review,  has 
been  correctly  adjudicated.  The  office  of  the 
traverse  to  the  answer  of  an  inferior  judicatory 
is  to  contradict  the  statements  of  the  lower 
conrt  as  to  what  actually  transpired  uiran  the 
trial,  and  If  the  facts  in  dispute  are  material  to 
the  Issue  the  reviewing  conrt  cannot  properly 
pass  DIK>D  the  merits  of  the  caae  until  it  tws  as- 
certained what  Is  the  truth  in  relation  to  these 
facts  in  dispute. 

[Bd.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  iS  170-173 ;  Dec.  Dig.  i  62.*] 

6.  CSBTIORAKI  (I  70*)— RBVIBW— RUUSOS  OH 

Tbavebsx. 

The  court  arred  in  striking  the  traverse  to 
the  eighth  and  ninth  paragraphs  of  the  answer 
of  the  chairman  of  the  boajd  of  county  commls- 
aionera,  but  exceptions  to  this  ruling  were  not 
preserved  bv  filing  exceptions  pendente  lite,  and 
the  ruling  ia  not  reviewable  by  a  motion  for  a 
new  trial. 

[Bd.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  If  195-208;  Dec.  Dig.  {  70.*} 

Brror  from  Snperlor  Conrt,  Rockdale  Coun- 
ty; L.  8.  Roan,  Judge. 

Petition  for  <<ertlorarl'  by  F.  H.  Chandler 
and  others  against  A.  Baggett  and  others. 
From  the  jndgment,  petitioners  bring  error. 
Affirmed. 


A.  O.  &  J.  H.  UcGolIa  and  A.  U.  Hebna, 
all  of  Goayers,  tor  plalntUTs  in  error.  J.  B. 
Irwin,  of  Conyers,  and  J.  0.  &  L.  F.  McClel- 
land, of  Atlanta,  for  defendants  In  erroE, 

BU8SBLI4  J.  Jndcment  afflrmed. 


(u  oa.  App.  un 

TUBNEB  et  aL  v.  BANE  07  HATSTILLS. 

(No.  4,652.) 

(Conrt  of  Appeals  of  Geoi^ia.  Aug.  30,  1013.) 

(BvttaJnu  »y  the  Oovrt.) 

1.  Bnxs  AND  NOTBS  d  B84*)— ACTION  on  Non 
— Aitobnkt'b  Fees. 

A  c<mtract  may  be  la  part  conditional  and 
in  part  unconditional.  A  note,  such  as  that 
which  is  the  basis  of  this  snit,  may  be  oncoodi- 
tional,  in  so  far  as  it  relates  to  the  payment  of 
the  principal  and  interest;  hot  the  stipulation 
under  which  the  maker  agrees  to  pay  10  per  cent 
on  the  amount  of  the  note  as  attorney's  fees  is  by 
law  conditioned  upon  iiroof  that  the  maker  was 
served  with  the  10  days'  notice  regoired  by  law 
(Civ.  Code  1810.  {  4^2) ;  and  for  that  reason 
attorney's  fees  cannot  be  recovered  unless  it  ap- 
pears turn  the  answw  of  the  defendant,  or  from 
testimony  introdoced  ap<n  the  trial,  tiiat  he  waa 
notified  as  reqidred  by  law. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1946,  1947;  Dec  Dig.  1 
634.*] 

2.  Bills  and  Notes  (|  684*)— Action  on  Notb 
— Attobnet'8  Fees. 

Even  though  the  salt  be  In  default  it  is  ei^ 
ror,  in  the  absence  ot  proof  that  the  defendant 
was  notified  of  the  claim  for  attorney's  fees  as 
required  bv  law,  to  enter  judgment  for  attor- 
ney's fees  in  a  suit  npon  a  promissory  note  ooi»> 
taining  a  stipnlattoa  for  t&o  payment  of  aodi 
fees. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  19467^47 ;  De&  Dig.  | 
534.*] 

EIrroT  from  City  Conrt  of  Jefferson;  Q.  A. 
Johns,  Jndge. 

Actl<Hi  by  the  Bank  of  Maysvllle  against 
J.  H.  Turner  and  others.  Judgment  for  plain- 
tifl;  and  defendants  bxlnc  airor.  Albmed, 
with  directions. 

J.  a.  Ayers,  ct  JtiEersoii,  for  iflalntifEs  in 
error.  A.  O.  Brown,  ot  Jtf arson,  for  deftmd- 
ant  In  uror. 

RCSSBLI^  J.    The  Bank  of  ICaysrUle 

brought  suit  npon  a  note,  against  Turner  aa 
principal  and  Holder  as  indorsa",  or  guar- 
antor. In  ttia  note  ttie  maker  promised  to 
pay  all  costs'  of  collection,  Indudlng  10  per 
cent  attorney's  fees.  The  defendants  filed 
no  answer,  and  tiie  Judge  entered  judgment 
against  tliem  by  default,  as  npon  an  uncon- 
ditional contract  In  writing,  for  tbe  amount 
of  the  note  and  for  attorney's  fees  of  10  per 
cent  of  the  amount  of  the  principal  and  in- 
terest It  appears  from  the  record  that  there- 
was  no  evidence  that  the  notice  required 
In  section  4252  of  the  Civil  Code  had  been 
given. 

[1]  This  Judgment  was  erroneous.  Under 
the  provisions  of  GlvU  Code.  fS  5660,  6295, 
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6296,  6516,  the  trial  court'  is  authorized  to 
reader  Judgment  in  all  cases  founded  upon 
nncondltional  contracts  in  writing  when  no 
Issuable  defense  is  filed  under  oath.  But 
since  a  contract  may  be  In  part  conditional 
and  in  part  unconditional,  it  is  plainly  to  be 
seen  that  the  stipulation  aa  to  attorney's 
fees  is  a  conditional  contract,  and  therefore 
the  allegation  upon  the  point  of  the  notice 
of  claim  of  attorney's  fees  must  be  supported 
by  proof.  It  the  bolder  of  a  note  should  set- 
tle or  compromise  with  hla  debtor,  he  might 
abandon  his  claim  for  attorney's  fees;  and 
whether  this  happened  or  not,  the  notice  re- 
quired by  law,  and  which  Is  necessary  to 
bind  the  maker  of  the  note  for  the  payment 
of  attorney's  fees,  must  be  proved  to  have 
been  given.  The  fact  that  the  case  is  In  de- 
fault does  not  relieve  the  plaintiff  from  the 
necessity  of  proring  that  the  defendant  was 
notilied,  at  least  ten  da^s  before  the  return 
day  at  which  suit  was  brought,  to  the  effect 
that  he  expected  to  claim  attorney's  fees. 
A  note  such  aa  that  which  is  the  basis  of 
the  pending  suit  may  be  nneondltloDal,  in  so 
far  aa  It  relates  to  the  payment  of  the  prin- 
cipal and  interest;  but  the  sUpnlatlon  un- 
der which  the  maker  of  the  note  agrees  to 
pay  10  per  cent  as  attprney's  fees  la  by  law 
conditioned  upon  proof  that  flie  maker  of  the 
note  was  served  with  the  10  dayc^  notice  re- 
quired by  law  (ClvU  Code,  |  4252) ;  and  tor 
that  reason  attora^'s  feea  cannot  be  recov- 
ered, unless  It  appears  from  the  admlnlons 
of  the  defendant  in  hla  answer,  or  from  tes- 
timony Introduced  upon  tiie  trbl,  that  he 
was  notified  as  reqn^ed  by  law. 

11}  In  the  present  case  no  effort  was  made 
to  prove  that  the  defendant  was  notified,  and 
therefore  the  judgment  against  him  for  at- 
torney's tees  is  without  evidence  to  support 
It.  The  court  entered  the  Judgment  tor  at- 
tomey'a  fees  without  giving  the  defendant 
an  opportunity  to  discharge  his  obligation 
tree  from  lUs  burden.  Alt  Vernon  Bank  v. 
GIbbs,  1  Oa.  App.  662.  68  S.  B.  269.  In  this 
we  think  the  court  eired;  and  tor  this  rea- 
son we  order  that  the  plaintiff  write  off  the 
attorney's  tees  which  were  awarded  to  him, 
as  well  as  Uie  sum  of  f37.81  ncess  ot  Inter- 
est, whidi  was  Included  in  the  Judgment  by 
mistake  In  the  calcnlaticm  ot  the  interest, 
and  that  the  costs  be  taxed  against  the  de- 
tendant  In  error. 

Judgment  affirmed,  ^th  direction. 


as  Ga.  App.  S70) 

8KINNIDB  V.  STATB.    (No.  4,677.) 
COoart  of  Appeals  of  Georgia.   Aug.  30;  1913.) 

fBvUalut  by  tXe  OowtJ 

1.  BuLinos  ON  Evidence. 

The  wreral  assignments  of  error  to  rulings 
upon  eridence  are  wholly  without  merit. 


2.  Criminal  XAw  Jt  1163*)— Etoiacjot  ^ 
839«)  —  Appial— Habkless  Ebbob— State- 
UENT  OF  Accused. 

A  verdict  of  guilty  of  assault  with  intent 
to  murder  would  have  been  authorized;  aod 
the  evidence  as  a  whole  bo  demanded  at  least 
the  verdict  of  ^Ity  of  stabbing,  which  was  re- 
turned by  the  }ory,  that  the  errors  in  rulings  as 
to  the  defendants  statement  on  the  trial  aa 
presented  in  the  record,  are  immaterial.  The 
right  of  a  defendant  In  a  criminal  trial  "to  make 
to  the  court  and  jury  auch  statement  in  the 
case  as  be  may  deem  proper  in  his  defense" 
(Pen.  Code  1910,  |  1036)  should  not  be  abridged 
in  any  case.  However,  upon  a  review  of  the 
defendant's  statement  in  tne  present  record,  it 
is  palpably  plain  that  this  right  was  substan- 
tiafly  accorded  him.  There  was  oothing  in  the 
language  of  the  judge  in  his  colloquy  with  coun- 
sel which  could  by  any  poasibility  have  preju- 
diced the  defendant's  case;  and  though  it  is 
not  proper  practice  for  the  court  to  interrupt 
the  defendant's  statement  or  to  attempt  to  di- 
rect it  eosformably  with  the  rules  of  evidence, 
the  oiatter  omitted  from  the  defendant's  state- 
ment In  this  case,  due  to  the  rulings  of  the 
court  (aa  appears  from  the  statement  of  defend- 
ant's counsel  In  the  record),  was  so  trivial  and 
inconsequential  that  tiie  omission  can  In  no 
view  of  the  case  be  presumed  to  have  been 
harmful  to  the  accused. 

[Ed.  Note.~For  otben  cases,  see  Criminal 
Lew,  Gent.  Dig.  M  8090-3009:  Dec  Dig.  | 
urn-*  Homicide,  Cent  Dig.  %  714;  Dec.  Dig. 
\  339.*] 

Error  from  Superior  Court  Douglas  Oouu- 
ty ;  Price  Edwards,  Judge. 

H.  D.  Skinner  was  convicted  of  stabbing, 
and  brings  error.  Affirmed. 

J.  S.  James,  of  Atlanta,  tor  plaintiff  in  er- 
ror. J.  B.  Ilutcheson,  Sol.  Gen.,  ot  Douglas- 
vllH  <or  the  State 

BUSBBLI^J.  Jndgmoit  afllrme& 


(13  Ga.  App.  345) 

ATLANTIC  COAST  LINE  R.  CO.  T.  WHIT- 
NEY.   (No.  4,413.) 
(Court  of  Appeals  of  Georgia.   Aug.  80,  1913.) 

(SyWabiu  Iv  As  PourtJ 

1.  PbOCESB  (§  163*)— AUSNDMENT. 

The  court  did  not  err  in  permitting  the  pro- 
cess to  be  amended,  so  that  it  would  bear  test 
in  the  name  of  the  presiding  judge  of  the  .court 
and  thereafter  ordering  service  to  be  perfected, 
returnable  to  a  later  term  of  tbe  court  Upon 
this  point  the  decision  is  controlled  by  tbe  rul- 
ing of  this  court  in  Beacb  Lumber  Company  v. 
Baxley  Banking  Company,  8  6a.  App.  251- 
2113,.  es  S.  E.  Oie.  There  Is  "no  time  limit  by 
law  when  the  amendment  to  writs  ehall  be 
made."    White  v.  Hart  35  Ga.  269. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  §(  224-238;  Dec  Dig.  S  163.*] 

2.  Railroads  (S  394*)— PtEAOiwo  ({  216*)— 

DeHTTBBEB— INJUBT  TO  PgBSON  ON  TbaCK— 

Petition, 

There  was  no  error  in  overruling  tbe  spe- 
cial demurrers  to  the  plaintilTa  petition,  and 
the  petition  as  a  whole  was  sufficient  to  with- 
stand the  general  demurrer.  It  was  for  the  ju- 
ry to  say  whether  the  wire  which  caused  ihe 
fall  of  the  plaintiff  was  tbe  efficient  proximate 
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cause  (rf  the  plaintHTs  injury,  or  whether  her 
injury  was  due  to  th«  acts  of  negUgeiice  aliased 
against  tilie  defendant;  and  the  question  ooald 
not  be  settled  In  a  ruling  upon  demurrer.  The 
ruling  opon  this  point  is  controlled  by  the  de- 
cision of  this  court  in  Atlantic  Coast  Line 
Railroad  Company  t.  Daniels,  8  Oa.  App.  775» 
70  S.  B.  203. 

(a)  In  an  allegation  charging  that  the  agents 
of  the  railroad  company  had  knowledge  of  a 
custom  on  the  part  of  the  public  of  asing  a  por- 
tion of  its  tracks  as  a  pathway,  and  that  this 
portion  of  the  track  was  used  with  the  permis- 
sion of  those  officers  having  charge  of  the 
tracks  at  that  point,  it  is  not  necessary  to  al- 
lege by  name  the  particular  officers  or  employes 
therein  referred  to.  The  statement  that  the 
name  of  tiiese  agents  of  the  company  is  un- 
known to  the  petitioner  la  sufficient  designation. 

(b)  Construed  in  connection  with  other  por- 
tions of  the  petition,  the  eighteenth  paragraph, 
which  alleged  that  the  defendant  was  bound  to 
anticipate  the  presence  of  the  plaintiff  uptm  the 
track,  was  not  demurrable. 

(c)  The  allegation  of  the  petition  In  reference 
to  the  wantonness  and  willfulness  with  whit^ 
the  alleged  injury  was  inflicted  may  be  demur- 
rable ;  but  the  demurrer  itself  was  defective 
and  insufficient,  in  that  it  was  not  specific 
enough  to  point  out  the  defect,  ao  as  to  require 
the  judgment  of  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1331-1338:  Dec.  Dig.  i  394"* 
Pleading,  Cent  Dig.  H  636-639;  Dec.  Dig.  | 
218.  •] 

3.  VEBOioT—lNSTBUcnoNa— Denial  of  Nb^ 
Tbtau 

The  evidence  authorized  the  finding  of  the 
jury,  the  verdict  was  not  excessive,  the  charge 
of  the  court  was  a  full,  fair,  and  complete  pres- 
entation of  the  law  applicable  to  the  issues  in- 
volved, and  there  was  no  error  In  refusing  a 
new  triaL 

Error  from  City  Court  of  Valdosta ;  O.  H. 
Smith,  Judge  pro  bac. 

AcUoD  by  Lizzie  Whitney  against  tbe  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  bxlngs 
errOT.  Affirmed. 

Rennet  &  Rraoch,  of  Quitman,  and  E.  K. 
Wilcox,  of  Valdosta,  for  plaintiff  In  error, 
J.  B.  Walker,  A.  J.  Little,  and  Jaa.  M.  John- 
son,  all  of  Valdosta,  for  defendant  In  error. 

BUSSBLI^  J.   Judgment  affirmed. 


(13  Oa.  App.  SH) 

THOMSON  T.  McLaughlin.  (No.  4,873.) 

(Court  of  Appeals  of  Georgia.   Aug.  80,  1913.) 

fByllahut  6»  tk*  OourL) 

1.  EVIDSNCB  (§  4S4*)— FaILUBK  TO  FSBFOBlf— 
PBESUHFnON  OF  FBAnD. 

A  promise  to  do  certain  acts  or  perform 
certain  services,  made  to  induce  the  execution 
of  a  promissory  note,  though  made  with  no  in- 
tention of  performance,  is  not  such  a  fraud  as 
will  authorise  the  admission  of  parol  evidence 
thereof  to  vary  the  terms  of  a  note  which  con- 
tains no  such  stipulation. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Die.  §§  2005-2020 ;  Dec.  Dib.  jj  434.*] 


2.  Evidence  (${  429, 434*>— Paboi.  CoNTBAora 

~<!0RSIDBBATI0N. 

The  consideration  of  a  note  !•  always  the 

legitimate  subject  of  inquiry;  but  where  it  Is 
insisted  thst  part  of  the  consideration  was  a 
verbal  promise,  and  tbe  evidence  as  to  such 
promise  would  completely  defest  and  vc^d  tbe 
written  Instrument  by  proof  of  negotiations  and 
agreements  which  could  and  should  properly 
have  been  included  in  the  writing,  and  there  is 
no  contention  that  tbe  omission  of  these  stipu- 
lations from  tbe  contract  was  due  to  either 
fraud,  accident  or  mistake,  parol  evldenoe  upon 
the  subject  should  not  be  admitted. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1069-1971,  1973,  1974  2006- 
20M>;  Dee.  INc.  U  428,  484.*] 

(AdiHtonat  8t/llaliu  by  EditorUi  Btaff.) 

8.  INSURANOS  (I  184*)— PBEHinil  NOTKB— RE- 
BATE. 

An  agreement  between  insured  and  an 
agent  of  the  Insurer  that,  if  the  insured  will 
take  the  local  agency  of  the  company,  the  agent 
will  write  other  insurance  locally  without  tbe 
aid  of  insured,  and  divide  bis  commissions  on 
same  with  insured,  so  ss  to  provide  for  the 
payment  of  hia  premium  note^  is  a  mere  sub- 
terfuge, amounting  to  an  illegal  rebate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  184.*] 

4.  Fraud  ((  20*V-What  OoNBTtTUTEB— Faue 

Statement. 

A  false  statement  Is  not  fraudulent  when 
there  is  no  reason  why  it  should  be  believed 
and  acted  upon. 

(Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  ii  17,  18;  Dec.  Dig.  |  20.*] 

Error  from  City  Court  of  Madison;  K. 
8.  Anderson,  Judge. 

Action  by  J.  E.  McLaughlin  against  W.  G. 
Thomson.  Judgment  for  plalutllf,  and  de- 
fendant brings  error.  Affirmed. 

WUlIford  &  Lambert,  of  Madison,  and 
Saml.  H.  Sibley,  of  Union  Point,  for  plaintiff 
In  error.  Mlddlebrooka  &  Burrus,  of  Madison, 
and  Payne  &  Jones,  «f  Atlanta,  for  defend- 
ant Id  otot. 


BUSSELIi,  J.  IfcLauglilln  sued  Thomson 
on  a  promiiBSory  note  for  (101.19  prlndpaL 
The  defendant  filed  a  plea  In  which  he  at- 
tempted to  aet  up  Qiat  he  was  induced  by 
fraud  to  aign  XtM  note.  The  trand  as  all^^ 
consisted  In  promises  by  HclAugblln  to  Thom- 
son to  tbe  effect  that,  If  Thomson  would  take 
certain  Insurance  policiee  from  the  company 
of  which  McLaughlin  was  agent  and  give 
notes  for  the  premium,  he  would  assist  Thom- 
son to  write  certain  Insurance,  from  which 
Thomson  would  earn  more  than  enough  com- 
mlssions  to  pay  the  premium  notes.  It  was 
alleged  that  these  promises  were  fraudulent, 
because  McLangblln,  at  tbe  time  be  made 
them,  had  no  intention  of  complying  with 
them.  McLaughlin's  promise.  It  was  alleged, 
was  accompanied  by  tbe  statement  that  he 
would  guarantee  that  Thomson  would  earn  a 
sufficient  amount  in  commissions,  upon  busi- 
ness which  McLaughlin  would  help  Thomson 
to  write,  to  pay  the  note.    Two  notes  were 
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glren;  mie  for  1151.80.  and  one  for  $101.19. 
ThomMUi  paid  fbe  flnt  note  at  maturity,  and 
In  bis  plea  he  asked  fior  a  recorery  aj^nBt 
UcLaughlln  for  tba  amount  of  tbe  paid  note. 
Tbe  note  sued  on  was  sXTva  In  renewal  of 
the  second  note;  and  in  bis  plea  be  asked 
that  be  be  relieved  from  payment  of  tbe  note 
sued  upon,  because  It  was  fraudulent  and 
ill^Ily  obtained,  and  was  wltbout  consid- 
eration. The  court  overruled  a  demurrer  to 
tbls  plea,  and,  aa  the  plaintiff  did  not  ex- 
cept to  ttils  ruling,  it  became  the  law  of 
the  case,  and  tbe  court  wae;  bound  to  ad- 
here to  it  in  the  subsequent  conduct  of  the 
trial,  Georgia  Northern  Railway  v.  Hutch- 
ins,  119  Ga.  504,  46  S.  B.  659;  Hawkins  t. 
ijtnddard,  132  Ga.  265,  63  S.  E.  852,  131  Am. 
SL  Bep.  190.  Upon  the  trial  of  the  case, 
however,  the  testimony  developed  that  the 
representations  and  promises  made  by  Mc- 
liaughllD  to  Thomson  did  not  amount  to  a 
fraud,  and  thereupon  the  court,  as  we  think, 
correctly  excluded  all  of  tbe  testimony  which 
had  been  Introduced,  and  directed  a  verdict 
for  the  plalntifT. 

{2J  The  testimony  adduced  not  only  sought 
to  void  tbe  note,  because  of  fraud  in  procur- 
ing its  execution,  but  It  tended  to  vary  the 
terms  of  this  unconditional  contract  in  writ- 
ing, and,  but  for  the  ruling  of  the  court  up- 
on the  demurrer,  none  of  It  would  have  been 
admissible.  But,  conceding  for  the  purposes 
ot  the  case,  and  In  view  of  the  court's  rul- 
ing that  the  testimony  adduced  is  legally  ad- 
missible, it  failed  to  show  fraud. 

The  history  of  the  transaction  as  related 
)iy  Thomson  himself  la  that  McLaughlin,  as 
agent  of  the  Equitable  Life  Assurance  So- 
ciety, came  to  Madison  and  Induced  him  to 
take  a  $10,000  policy  of  term  insurance,  upon 
which  the  annual  premium  was  f  145.  Subse- 
quently McLaughlin  returned  to  Madison 
and  persuaded  Thomson  to  take,  instead  of 
the  $10,000  ot  term  insurance,  $9,000  of  or- 
dinary life  insurance,  upon  which  the  an- 
nual premium  amounted  to  $252.99,  instead 
of  $145,  which  was  tbe  premium  upon  the 
term  Insurance.  The  premium  upon  the  $9,- 
000  policy  of  insurance  was  divided  into  two 
notes,  one  for  $151.80  and  the  other  for 
$10L19,  due  upon  different  dates.  Thomson 
testiQed  that  he  paid  the  first  note,  upon  Mc- 
Laughlin's assurance  that  he  would  come  to 
Madison  and  assist  him  In  writing  enough 
bigness  to  pay  the  entire  premium.  As  a  re- 
sult of  correspondence  between  the  parties 
before  the  second  note  became  due,  and  of 
McLaughlin's  renewed  assurance  that  Thom- 
son could  write  enough  Insurance  to  pay  the 
pranlnms,  and  l^t  he  was  ready,  at  any 
time  Thomson  would  designate,  to  go  to  Mad- 
ison and  belp  Thomson,  the  note  sued  on  was 
given  by  Thomson  to  McLaughlin  to  cover 
the  amount  of  the  seccmd  note;  Mul^ughlln 
paying  tbe  second  note  (which  had  been  made 


payable  to  Burr,  manager  of  insurance  com- 
pany). 

The  statement!  of  McLaughlin,  subseanent 
to  the  time  when  the  original  notes  were 
executed,  are  of  but  little  materiality,  and 
the  Inquhy  as  to  whether  be  was  guU^  of  a 
fraud  should  properly  be  confined  to  what 
transpired  prior  to  and  at  the  time  the  first 
notes  were  executed,  because  Thomson  is 
not  In  any  worse  condition  by  reason  of  re- 
newing the  note  than  he  was  when  he  orig- 
inally gave  it,  and  there  can  be  no  fraud  un- 
less Injury  of  some  kind  results.  Tbe  only 
purpose  for  which  tbe  subsequent  oral  and 
written  communications  could  be  admissible 
would  be  to  illustrate  the  motive  of  Mc- 
Laughlin in  the  representations  made  by  him 
at  the  time  that  the  first  notes  were  given. 
McLaughlin  gave  Thomson  the  agency  of 
the  insurance  company  at  Madison.  He  told 
him  he  could  easily  get  enough  business  to 
earn  therefrom  a  sufficient  amount  in  com- 
missions on  pieminms  to  v»7  the  two  pre- 
mium notes  which  he  had  given.  Certainly 
this  was  not  such  a  statement  as  would 
amount  to  a  fraud,  for  it  related  to  a  matter 
as  to  which  Thomson's  opportunity  for  knowl- 
edge was  equal  to  McLaughlin's.  Presuma- 
bly Thomson  would  know  better  than  Mc- 
Laughlin how  many  probable  insurers  lived 
within  the  territory,  because  the  evidence  dis- 
closed that  McLaughlin  did  not  live  In  that 
vicinity.  McLaughlin  told  Thomson,  and  he 
afterward  wrote  to  him,  that  he  would  come 
to  Madison  and  lend  his  assistance  In  procur- 
ing Insurance  for  which  Thomson  would  be 
entitled  to  a  commission  on  the  premiums. 
Upon  a  former  occasion  Thomson  had  car- 
ried McLaughlin  around  Madison  and  intro- 
duced him  to  a  few  probable  insurers.  Thom- 
son admits  that  he  was  to  lend  assistance,  in 
a  way,  to  secure  names  and  prospects.  It 
does  not  appear  that  be  complied  even  with 
this  undertaking. 

Thomson  further  testified:  "After  be  be- 
gan to  talk  to  me,  and  I  had  sufficient  con- 
fidence In  him  to  believe  him,  he  assured  me 
that  I  would  never  have  It  to  pay;  and  I 
told  him  then  that  I  was  signing  the  note, 
but  it  was  up  to  him  to  get  it  paid.  He 
assured  me  again  I  would  never  have  it  to 
pay.  I  told  him  I  did  not  have  time  to  devote 
to  the  work,  I  signed  two  notes,  payable  to 
Burr,  manager  of  the  Bquitable  at  Atlanta." 
He  also  testified:  "Right  at  tha't  time  he 
asked  me  to  take  the  agency  for  tbe  com- 
pany. He  said:  'I  want  to  get  somebody 
here  to  act  as  agent  and  I  want  you  to  take 
the  agency.'  I  told  him  I  didn't  have  time. 
He  said  all  he  wanted  was  to  have  a  man 
here,  and  he  would  come  down  and  write  th* 
bnsinMB."  It  is  apparent  from  ibte  testi- 
mony that  the  atatonent  did  not  amonnt  in 
law  to  a  fraud,  because  there  was  no  reason 
why  Thomson  ahonld  have  reposed  any  eon- 
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Ddence  in  HdljangbUii,  no  reason  1^17  he 
Bhoold  bare  believed  Ids  statement,  and  es- 
pecially no  reason  why  be  sbould  sign  a 
note  upon  McLanghlln's  iBssurance  fbat  he 
wonld  pay  it 

[1, 3]  The  law  does  not  assnme  that  one 
can  be  defrauded  by  soch  drcamstances  as 
these;  for  tiiere  is  no  reason  why  one  sbould 
pomit  himself  to  be  so  d^raudeO.  The  act 
done  Is  a  voluntary  act,  with  fall  knowledge 
of  the  law  and  all  the  inrobable  consequences. 
Furthermore,  the  statement  that  McLaughlin 
was  to  do  aU  of  the  work  and  divide  his  com- 
missions with  Thomson,  so  as  to  provide  for 
the  payment  of  Thomson's  two  notes,  would 
have  amounted  to  nothing  more  than  a 
subterfuge  by  whl<di  Thomson  would  have 
been  given  the  first  two  premiums,  and  this 
would  bave  been  a  rebate,  which  Is  contrary 
to  law.  It  is  very  apparent  from  the  record 
that  the  court  refused  to  strike  the  plea  in  or- 
der to  enable  the  court  to  determine,  from  the 
eridence,  whether  the  note  had  In  fact  been 
procured  by  fraud.  The  court  may  possi- 
bly have  erred  in  not  striking  the  plea.  Up- 
on this  we  are  not  required  to  rule,  for 
there  was  no  exception  to  the  ruling  on  the 
demurrer.  But  the  court  did  not  err  In  rul- 
ing out  all  of  the  testimony  after  it  was  in- 
troduced, because  it  is  very  apparent  that  it 
did  not  support  such  a  plea  of  fraud  as  is  re- 
quired by  law.  It  is  perhaps  true  that  a 
fraud  might  have  its  inception  in  a  promise 
made  with  such  apparent  sincerity  as  to  de- 
ceive the  promisee,  but  which  the  promisor 
bad  no  intention  whatever  of  fuIfllUng.  In 
such  a  case  the  making  of  the  promise,  If 
there  were  any  special  reason  why  the  prom- 
isee shonld  have  reposed  confidence  In  the 
promisor,  might  amount  to  a  fraud. 

We  do  not  think  this  case  is  similar  in 
principle  to  a  violation  of  the  labor  contract 
law  as  embodied  in  section  715  of  the  Penal 
Code,  because  a  statutory  rule  of  evidence 
gives  vitality  to  the  penal  statute.  But  even 
If  the  rule  applicable  to  that  criminal  statute 
were  applied  to  the  facts  of  this  case,  there 
could  not  be  a  conviction,  because,  under 
the  rulings  In  Mulkey  v.  State,  1  Ga.  App. 
521,  57  S.  E.  1022,  Patterson  v.  State,  1  Ga. 
App.  782,  58  S.  HI.  284,  and  numerous  suc- 
ceeding cases,  it  must  have  appeared  that 
McLaughllu  entertained  the  Intent  to  de- 
fraud at  the  time  he  procured  the  notes; 
and  the  testimony  as  to  his  subsequent  con- 
duct as  well  as  the  letter  which  was  Intro- 
duced In  evidence  wholly  rebuts  such  an  In- 
ference. The  evidence  of  Thomson  himself, 
who  was  the  only  witness  in  the  case,  failed 
to  establish  that  the  notes  were  procured 
by  fraud;  and,  regardless  of  the  ruling  of 
the  court  upon  the  answer,  thla  testimony 
was  properly  ruled  out 

[4]  The  case  could  have  no  other  proper 
conclusion,  because  a  false  statement  Is  not 
frandnlent,  when  there  is  no  reason  why 


ttie  statement  should  be  believed  and  acted 
npoa.  Branan  t.  Warfleld  &  Lee^  8  6a.  Ai^ 
686,  60  S.  B.  825.  It  most  also  be  borne 
in  mind  that  ttiere  Is  no  contenHon  that 
fniomson  did  not  receive  the  policy  for  which 
be  had  contracted,  nor  that  the  oompany  In 
which  he  is  Insnred  Is  not  thoroughly  eol- 
vent  and  able  to  comply  with  its  contract 
of  insuranca  Thomson,  tiierefora^  has  been 
as  fully  protected  by  the  contract  of  Insnr- 
anee  which  he  recdved  In  r^m  for  hli 
notes  as  an  Insured  person  who  paid  the  en- 
tire premium  in  caah. 
JTodgment  aflirmed. 


(U  Oa.  App.  H7> 

WRIGHT  ▼.  BANK  OF  SOUTHWESTERN 

GEORGIA.   (No.  4,429.) 
(Court  of  Appeals  of  Georgia.    Aug.  80,  ISIS.) 

(Bvtlabv$  ly  the  Court.) 

1.  Monoic  TO  Set  Aside  Judgment. 

The  roling  in  this  case  is  coatrolled  by  the 
decision  of  tlus  court  in  Benford  v.  Shiver,  13 
Oa.  App.  — ,  78  S.  E.  860. 

2.  New  Tuai.  ({  27*>— Judqhent  d  384*)— 
Motion  to  Sn  Asidb— Qbound  fob  New 
Tbial. 

The  ground  of  the  motion  for  a  new  trial, 
which  asks  that  the  jndgment  be  set  aside  upon 
the  showing  made  for  a  contiDuance,  is  in  effect 
a  motion  to  set  aside  judgment,  made  at  the 
term  at  which  the  Judgment  was  rendered ;  and 
since  it  was  shown  to  the  court  that  the  de- 
fendant waB  providentially  prevented  from  at- 
tending court  by  on  illness  which  rendered  it 
imposnble  for  her  to  be  at  court  and  that  she 
had  previously  filed  a  meritorious  defense, 
which,  if  supported  by  evidence,  would  have  re- 
lieved her  from  any  liability  upon  the  notes 
which  were  the  basis  of  the  suit  the  jadgment 
should  have  been  set  aside,  in  order  tliat  the 
defendant  might  be  beard  on  the  substantial  ia* 
sue  raised  by  the  pleadings. 

[Ed.  Note.— For  other  coses,  see  New  Trial, 
Cent  Dig.  H  40,  41:  Dee.  Dig.  f  27;*  Judg- 
ment, Gent  Dig.  H  727-782;   Deb  I^.  1 

8.  CoNTimrAKOB  (I  47*)— Husband  and  Wm 

225*)— JuDOUENT  ({  366*)— Motion  to  Skt 
side  — PaOCURBlfENT    OF    UOHTINUANCE — 

Evidence— DuTT  or  Husband. 

Proof  that  the  defendant  was  a  married 
woman,  who  was  not  separated  from  her  hus- 
band, was,  without  more,  not  sufficient  to  dis- 
prove and  impeach  a  defendant,  who  testified 
on  a  showing  for  a  continuance,  that  she  had 
no  one  by  whom  she  could  send  a  physician's 
certificate  or  otherwise  notify  her  counsel  thac 
she  was  physically  unable  to  attend  the  court. 
Even  if  there  be  a  presumption  that  every  hus- 
band does  his  duty,  tlie  duty  of  making  a  show- 
ing for  a  continuance  for  bis  wife  in  a  suit  up- 
on a  note,  evidencing  a  debt  which  was  origi- 
nally  the  debt  of  the  defendant's  first  husband, 
is  not  imposed  by  law  upon  the  second  hushaDd 
as  the  successor  to  tlw  marital  offices  of  hia 
predecessor. 

[Ed.  Note. — ^For  ntber  cases,  see  Continuance. 
Cent.  Dig.  8147;  Dee.  Dig.  I  47;*  Husband  and 
Wife,  Cent  Dig.  «  148-151,  153,  164.  525; 
Dec.  Dig.  I  25  ;*  Judgment  Cent  Dig.  {  707 ; 
Dec.  Dig.  I  365.*] 

4.  WoBDs  AND  Phrases— "Living  Togetheb." 

As  applied  to  husband  and  wifCj  the  phrase 
"living  together"  does  not  always  import  that 
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fliey  ue  Uvtag  In  du  same  place.  The  ezpret- 
•ton  merely  ImpUcB  that  tiiere  has  been  no  sep- 
aration, Tolnntarjr  or  legal,  which  can  legally 
be  aald  to  have  released  either  from  their  duties 
to  the  other  under  the  strict  letter  of  the  law. 

[Ed.  Note.— For  other  deflnltiwit  ■••  Words 
and  Phrases,  Tid.  5»  p.  4183.] 

Brror  from  Oity  OoniC  €t  Lenlxus;  H.  L. 
Long,  Judge. 

Action  by  the  Bank  of  SoathwcBtem 
Geoi^  against  O.  S.  Wzlght  Jndgmoit  for 
plaintiff  and  defendant  biinga  error.  Be> 
Tersed. 

B.  L,  Maynard,  of  Anericns,  and  Ware  G. 
Martin,  of  Leeabui^,  for  plaintUF  In  error. 
Ellis.  Webb  &  Bills,  of  Americas,  for  de- 
fendant in  error. 

BUSSBLLk  J*  Ilift  Bank  of  SonthweBtem 
Georgia  brongU  nit  against  Cynthia  Styles 
Wrlsbt  on  two  promissory  notes,  one  dated 
April  30,  1908.  and  the  other  Febmazy  18, 
180S.  The  defndant  filed  an  aoewer,  In 
which  she  avored  that  the  notes  were  with- 
out consideration  as  flir  as  she  was  oonoem- 
ed,  tor  the  reason  that  fliey  were  ^ven  for 
the  debt  of  ber  former  haAand,  Jesse  Styles, 
and  that  her  assumption  of  Us  debt  was 
nnU  and  TtAA.  Wben  the  case  was  called  for 
trial  the  defendant  was  absnt  Her  connsel 
stated  to  the  court  that  they  did  not  know 
why  she  was  not  present,  and  for  that  reason 
th^  were  unable  to  make  a  showing  tot  cod> 
tlnnance.  In  the  absoice  of  a  l^al  Ahow- 
ing  for  a  otmtinnance,  the  trial  Jndge  very 
properly  proceeded  with  the  trial;  and  vpon 
the  Introduction  of  testimony  In  behalf  of 
the  plaintiff,  Judgment  was  rendned  In  Its 
taTor  (the  case  btAog,  by  consent  of  coonsei, 
tried  by  the  court  without  a  Jury). 

Daring  the  tenn,  and  before  the  adjourn* 
ment  of  the  court,  the  defendant  mored  for  a 
neFW  trial.  The  motion  for  a  new  trial,  in 
addition  to  the  three  general  grounds,  asked 
that  the  Judgment  be  set  aside  and  a  new 
trial  be  granted  upon  the  ground  that  on  the 
date  of  the  trial  the  defendant  was  at  her 
bome  sick  with  malarial  fever,  and  unable, 
on  account  of  ber  Ulnesa,  to  advise  her  at- 
torneys of  the  fftct  of  her  illness.  The  mov- 
ant's residence  was  18  miles  from  Leeeburg, 
where  the  court  was  held.  This  special 
ground  of  the  motion  was  supported  by  the 
affidavit  of  the  defendant's  attending  phyid- 
dan,  stating  that  she  was  suffering  from 
cbills  and  malarial  fever,  and  that  on  July 
18th  (the  date  of  the  trial)  she  could  not 
safely  att«id  court,  or  go  anywhere  else,  and 
tbat  she  still  was  under  his  treatment  It 
appears  also  from  the  affidavit  of  her  counsel 
tbat  she  had  been  present  at  the  court  during 
every  preceding  term  thereof  since  the  suit 
was  filed  in  March,  1911,  and  that  when  she 
did  not  appear  they  tried  to  get  some  in- 
formation of  her  by  telephone,  but  were 
unable  to  do  so.  The  bank  made  a  counter^ 
■bowing  to  the  affMt  that  the  court  was  In 


session  three  days  before  the  date  vpcia. 
which  the  Judgment  was  rendered,  and  ttiat 
she  had  sufficient  time  to  furnish  the  court 
with  proper  affidavit  of  her  sickness,  if 
she  was  ill;  that  she  failed  to  allege,  in  the* 
affidavit  filed  in  support  of  her  motion  for  a 
continuance,  what  she  would  testify  in  the 
trial  of  the  case;  and,  furthermore,  tbat 
at  the  time  she  was  a  married  woman  and 
lived  with  her  husband.  Shade  Wright  The 
trial  court  sustained  the  countersbowlng 
and  refused  to  set  aside  the  Judgm^it  and 
grant  a  new  trial. 

[1}  We  think  this  case  Is  tolly  controlled 
by  the  ruling  of  this  court  In  Benford  t. 
Shiver,  78  8.  m  860. 

[2]  The  court  was  tolly  authorized  to 
refuse  the  motion  for  a  new  trial,  so  far 
as  it  was  predicated  upon  the  goieral 
grounds,  because  the  testimony  for  the  plain- 
tiff, not  being  disputed,  required  the  Judg- 
ment which  was  rendered.  We  think,  how- 
ever, that  the  court  erred  In  not  setting 
aside  the  Judgment  and  reopening  the  case, 
80  as  to  give  the  defendant  a  day  in  court 
^WhUe  the  motion  under  omdderatlon  was 
presented  as  a  ground  of  a  motion  for  a 
new  trial,  it  was  filed  as  a  separate  paper 
and  after  the  original  motion  for  a  new 
trial;  and  though  It  was  denominated  as  a 
ground  of  the,  motion  for  a  new  trial,  It  was  In 
effect  a  motion,  to  set  ati&e  the  Judgment  In 
this  ground,  separately  filed,  it  is  specifically 
asked  that  the  Judgment  be  set  aside.  This 
Is  all  that  was  or  cooU  have  been  artced  In 
Uie  premises;  for  Oie  oeart  did  not  em  in 
ruling  Ilia  case  to  trial  upon  the  mere  show- 
ing by  counsel  that  Utdr  dlent  was  absent 
But  tbwe  snbseqnently'  developed  a  reason 
why  Uw  Judgmoit  should  be  set  aside.  Gen- 
erally a  motion  to  set  aaldea  Judgment  may 
be  filed  at  any  time  within  three  years.  Of 
course,  therefore,  It  can  be  filed  at  any  time 
within  the  same  term ;  and  we  know  of  no 
reason  why  a  motion  to  set  aside  a  Jndg- 
meat  should  be  refused  merely  because  it 
may  be  denominated  as  a  grmmd  of  a  motion 
tor  a  new  trial,  which  must  be  filed  during 
the  term. 

[S]  In  Uie  conntershowlng  ot  the  plain- 
tiff the  point  la  made  Qiat  in  the  dsfOndant's 
showing  it  does  not  apgeax  what  she  expects 
to  testify  upon  another  trial  of  the  case. 
Tbs  absence  ot  a  party,  especially  the  sole 
party  npon  the  particular  side  of  the  case, 
may  ot  itself  constitute  a  good  ground  for  a 
continuance.  The  defendant  had  the  right 
to  be  present  if  for  no  other  reason  than  to 
assist  her  coimsel  in  the  selection  of  the  jury 
and  in  the  conduct  of  the  case,  and  in  suk- 
gestlons  upon  cross-examination  of  witnesses 
for  the  opposite  party;  and  she  liad  a  plea,  to 
sustain  wJiich  it  was  evident  she  might  and 
would  properly  be  a  witness.  If  she  had  been 
present,  probably  she  might  have  beeu  able 
to  Inform  her  counsel  of  other  sources  from 
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wBicb  InformatloD  mlgbt  bave  been  derived 
In  support  of  her  answer.  A  motion  to  set 
aside  a  judgment  Is  not  confined,  like  a  mo- 
tion In  arrest,  to  matter  appearing  upon  tfae 
record,  or  appearing  to  be  absent  from  the 
record;  and  as  we  pointed  ont  In  the  case  of 
Benford  t.  Shiver,  supra  (In  wblch  the  facts 
are  quite  similar  to  those  Involved  In  this 
case),  a  Judgment  should  be  set  aside  when 
it  appears  that  a  party  who  had  filed  a 
substantial  and  meritorious  defense  was 
kept  away  from  court  under  such  circum- 
stances as  that  the  court  should  have  con- 
tinued the  case  upon  a  timely  motion  for  a 
continnance,  which  informed  the  court  as 
to  the  true  reason  of  the  party's  absence. 

A  wife  whose  deceased  husband  has  left 
no  children,  and  who  is  by  law  his  sole  heir, 
can  take  his  property,  and,  by  paying  his 
debts,  avoid  an  administration,  if  all  his 
creditors  consent;  and  It  may  be  that  there 
Is  nothing  in  the  defense  to  the  effect  that 
the  debt  evidenced  by  the  notes  la  the  debt 
of  her  deceased  husband.  Perhaps,  however, 
a  wife  who  assumes  one  of  her  husband's 
debts,  without  the  consent  of  the  other  cred- 
itors, who  hare  claims  against  his  estate, 
would  get  no  title  to  such  property  as  was 
left  by  her  husband.  And  we  reverse  the 
judgment  with  less  r^uctance  because  the 
character  of  the  articles  originally  sold 
by  the  plaintiff  bank  to  the  defendant's  hus- 
tHtnd  is  such  that  It  may  be  true  that,  at  the 
time  the  widow  gave  her  notes  in  lien  of  the 
notes  given  by  her  deceased  husband  to  the 
bank,  the  com,  fodder,  etc.,  had  been  used 
or  dissipated ;  and  in  that  case,  If  the  hus- 
band left  no  other  property,  the  making  of 
the  notes  by  the  wife  would  be  nothing  more 
nor  less  than  the  aBSnmptlcm  of  her  hus- 
band's debt  The  evidence  may  show  that 
by  ^vlng  the  notes  the  wife  merely  assnioed 
the  pre-existing  debt  of  her  husband,  or  evea 
It  that  is  not  true,  the  defendant  may  other- 
wise sustain  her  plea  of  failure  of  considera- 
tion. 

It  la  not  disputed  that  the  defendant  was 
18  miles  from  court  at  the  Ume  ttie  judg- 
ment was  rendsed,  and  sexioasly  111  with 
chills  and  malarial  fever,  and  the  secionsnesB 
of  her  Illness  Is  Indicated  by  the  affidavit', 
of  the  attending  physidan,  who  on  July  26th 
swore  that  she  still  was  unable  to  leave  her 
home  for  any  purpose  whatever.  The  r^usal 
to  set  aside  the  Jadgmoit  upon  the  gronnd 
of  the  defendant's  Illness  seems  to  bave  been 
>>ased  on  the  tact  that  the  court  was  In  ses- 
aion  three  days  before  the  date  upon  whldt 
the  judgment  was  rendered,  and  ttiat  the 
detoidant  thai  had  a  husband  w&o  lived 
with  Iter,  and  who  could  pahaps  have 


bron^t  information  of  his  wife's  sickness  to 
her  counseL  It  would  seem  that  In  a  state 
of  ideal  connubial  fdl<^ty  nothing  would  be 
more  natural  than  for  a  husband  to  find 
pleasure  In  the  prompt  and  eager  discharge 
of  his  spouse's  slightest  wish,  to  say  nothing 
of  that  impelling  sense  ot  duty  which  would 
unconsciously  actuate  him  to  attend  to  any 
of  her  business  affairs,  and  thus  r^eve  her 
from  even  the  smallest  annoyance;  bnt  the 
evidence  does  not  disclose  whether  the  tie 
which  bound  Shade  to  Cynthia  was  the  silk- 
en cord  of  love  or  the  hateful  chain  of  con- 
vention. 

[4]  As  applied  to  modem  wives  and  hus- 
bands, the  phrase  "living  together"  does  not 
always  import  that  they  are  living  at  the 
same  place.  The  expression  merely  Implies 
that  there  has  been  no  separation,  voluntary 
or  legal,  which  can  legally  be  said  to  have 
released  either  from  their  duties  to  the  other 
under  the  strict  letter  of  the  law.  We  think, 
therefore,  that  the  judge  was  not  authorized 
to  assume,  from  the  testimony  to  the  ^ect 
that  Cynthia  Uved  with  Shade,  that  Shade 
was  living  with  Cynthia,  or  at  the  house 
where  Cynthia  abode  at  tlie  time  of  the  trial, 
or  during  the  three  days  before  the  trial,  or 
even  If  he  were  there,  that  he  was  bound  to 
journey  18  miles  to  Leesburg  to  inform  the 
defendant's  lawyers  that  his  wife  was  sick. 
No  presumptions  arising  from  the  evidence 
can  be  indulged,  except  such  as  are  author- 
ized by  law;  and  as  it  was  not  the  dnty  of 
the  defendant's  husband  to  assist  her  counsel, 
or  give  them  Informatimi  as  to  his  wltS^  cer- 
tainly nothing  more  could  be  presumed  than 
that  he  would  do  his  duty.  But  ev»  if  the 
husband  should  have  performed  this  service 
for  bis  wife,  we  hardly  think  the  wife  should 
be  charged  with  the  failure  of  her  husband 
to  do  his  duty.  A  general  enforcement  of 
this  principle  would  be  "hard  law"  for  wives. 
Proof  that  the  defendant  was  a  married 
woman,  who  was  not  separated  from  her  hus- 
band, was  not,  without  more,  sufficient  to 
disprove  and  impeach  a  defendant,  who  tee- 
tifled,  on  a  showing  for  continuance,  that 
she  had  no  one  by  whom  she  could  send  the 
ph^dan's  certificate,  or  otherwise  notify 
the  court  that  was  phydeallr  unable  to 
attend  the  court  Even  If  ttiere  be  a  pre- 
aumptifm  that  every  husband  does  his  duty, 
the  duty  of  making  a  showing  for  a  omtinu- 
ance  for  his  wife  In  a  suit  upon  a  not^  evi- 
dencing a  debt  which  was  originally  the  debt 
of  the  dtfendantfa  first  husband*  is  not  im- 
posed by  law  upon  the  second  luuiwnd  as 
the  successor  to  the  marital  trfBoss  ot  Us 
predecessor. 

Judgment  xevmsd. 
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(13  Ga.  App.  367) 

BBIDSVILLBI  ft  S.  B.  B.  CO.  r.  BAXTEEL 

GEORGIA  COAST  &  P.  R.  CO.  T.  8AMB. 

(Noa.  4,S91.  4,592.) 

(Court  of  Appeal*  of  Georgia.  Auf.  8^  1B13.) 

1.  Appeal  and  Ebrdb  ({  1040*)— Habulkbb 
EbBOS— RnUNQ  ON  Deuubbeb. 

The  plaintiff  bavins  elected  to  proceed  np- 
on  the  Mcond  coant  in  his  petition,  the  rahng 
addressed  to  the  first  count,  aren  If  •rroneooa. 
did  not  hart  the  defendant 

[Ed!  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dif.  H  4089-4105 ;  Dec.  Dig.  I 
1040.*3 

2.  Covenants  (|S  81,  57*)  —  Evtdence  (! 
461*)  —  Pabol  —  Covenant  —  Constbuo- 
TioN— Validity— "Pebsonai.  Covenant"— 
"Covenant  Running  with  the  Iiand." 

The  plaintiff  proved  a  covenant  that  ran 
with  the  land.  To  constitute  a  covenant  run- 
ning with  the  land,  the  covenant  must  have  a  re- 
lation to  the  interest  in  the  estate  conveyed,  and 
the  act  to  be  done  must  concern  the  interest 
created  and  conveyed ;  but  it  is  not  necessary  that 
privity  of  estate  shall  Kcist  between  the  original 
grantor  and  a  purchaser  from  the  covenantee. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  pig.  H  SI.  M;  Dec.  Dig.  fS  31,  57  ;*  Evi- 
dence, C^t  Dig.  11  2129-2133;  Dec.  Dig.  S 
461.* 

For  other  definttions  tee  Words  and  Phrases, 
voL  2.  pp.  1608-1703 ;  voL  »,  p.  6337.] 

8.  Covenants  (i  69*>— Accbptanoi  of  Deed 

— Assignee  of  Gbantee. 

Where  a  deed  was  made  In  consideration  of 
die  "benefit  and  advantages  which  will  accrue 
to  [the  grantor}  by  reason  of  the  construction 
of  the  railroad  of  [the  grantee]  on,  over,  and 
through  his  lands,"  and  apou  the  express  "condi- 
tion that  said  railroad  company  is  to  put  a  side 
track  on  said  land  and  also  a  warehouse  at  the 
place  requested"  by  the  grantor,  the  grantee,  by 
accepting  the  deed,  entered  into  a  covenant  to 
comply  with  its  terms,  and  this  covenant  ran 
with  the  land,  and  became  obligatory  upon  a 
second  company,  which  took  over  me  rights, 
Drivil^es,  and  franchises,  and  property  of  the 
former. 

[E^d.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  13  67-89 ;  Dec  Dig.  {  69.«] 

4.  Railboads  (I  Tt*}j-RiasT  of  Wat— Cov- 
cnants— Bbeaoh— fiBSONs  Liable. 

A  statement  in  a  petitiOD  that  a  named 
railroad  company,  pursuant  to  an  agreement  of 
consolidation  or  merger,  took  over  the  property 
of  another  named  railroad  company,  and  was 
proceeding  to  operate  and  manage  the  same. 

Erior  to  tiie  time  of  the  filing  of  the  suit,  would 
e  safEcient  to  charge  both  the  company  in  pos- 
session  of  the  physical  property  and  the  com- 
pany allied  to  have  been  taken  over.  The  fact 
tbat  the  deed  or  the  transfer  itself  was  not 
formally  executed  until  after  the  commencement 
of  the  suit  might  (and  in  the  present  instance 
did)  afford  confirmation  of  the  prior  agreement 
to  conBolidate. 

[Bd.  Note^For  other  cases,  see  Railroads, 
Gent  Dig.  ||  168-178;  DecTbis.  |  72.*] 

6.  Covenants  (S6  21,  114*)— CoNerBucnoK— 
Petition— Dbuubbeb. 

The  court  did  not  err  in  overruling  the  de- 
murrer in  which  complaint  wan  made  that  the 
petition  set  oat  oovenants,  conditions,  and  agree- 
menta  different  from  those  contained  in  the 
deed  attached  to  the  petition.  Covenants  are 
to  bn  so  coostmed  as  to  carry  into  effect  the  in- 
tention of  the  parties,  and  their  intention  should 


be  collected  from  the  whole  instrument  and  the 
circnmstances  surrounding  Its  execution. 

[Ed.  Note.— For  other  cases,  see  CoveaaDts. 
Cent  Dig.  H  20,  189-202,  263;  Dee.  Dig.  Sl 
21,  114.*J 

8.  Railboads  (I  72*)— CoimAOra— VAZJorrr. 

A  contract  by  a  railroad  company  to  lo- 
cate a  station  at  a  given  point  is  not  per  se 
void.  Such  a  contract  is  enforceable  until  it  be 
established  satisfactorily  tiiat  there  has  arisen 
such  a  conflict  between  the  railroad  company's 

Sublic  duties  on  the  one  hand  and  Its  duties. un- 
er  the  contract  on  the  other  that  it  ts  impossi- 
ble for  it  to  discharge  the  former  without  entire- 
ly abandoning  the  latter. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  IS  168-178 ;  Dec  Dig.  {  72.*] 

7.  Railboads  ({  72*>— Evidence  (|  BOl*)  — 
Right  or  Wat  —  Cotbnants— Opiniohs  — 
Bebach  of  Covenant— Dahaoes. 

Generally  value  is  fixed  by  the  opinion  of 
those  who  are  most  familiar  with  the  nature 
and  intrinsic  qualities  of  the  object  to  be  valued. 
The  damages  consequent  upon  a  breach  of  a 
covenant,  that  a  railroad  company  will  place 
a  side  track  and  erect  a  warehouse  to  be  used 
as  a  depot  lii  consideration  of  the  grant  oi  a 
right  01  way,  are  not  necessarily  speculative. 
The  advantages  of  accessible  railroaa  facilities 
are  a  matter  of  common  knowledge,  and  their 
value  may  be  estimated  and  determined  by  a 
jury  upon  a  consideration  of  facts  and  dr- 
cumstances  from  which  It  can  be  made  to  ap- 
pear that  enhancement  coald  reasonably  have 
been  expected,  and  the  probable  amount  of  such 
enhancement 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |i  168-178;  Dec.  Dig.  I  72;*  Evi- 
dence. Cent  T>ig.  U  2292-2305;  Dec  iMg.  .} 
501.*] 

a  Covenants  d  119*)— EIvidence  (S  441*)— 
Tbial  (S  85*)^Bbeaoh  of  Covenant— Pa- 
bol— Reception  of  Evidbncb— Objection 
— doctjmentabt  evidence. 

None  of  the  rulings  upon  the  admissibility 
of  testimony  were  harmful  to  the  defendant 

[Eld.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  $S  216-220,  264,  266 ;  Dec.  Dig.  i 
119  Evidence,  Cent  Dig.  55  1719,  1723-1763, 
1765-1845,  2030-2047;  Dec  Dig.  §  441;*  Trial 
Cent  Dig.  Sf  222,  223-225;  Dec  Dig.  |  8S.*] 

0.  Covenants  (|  135*)— Bbeaoh  of  Oovknant 

— Instbttotions. 

There  are  numerous  complaints  of  error  in 
the  instructions  of  the  court  to  the  jory;  but 
none  of  them  are  meritorious. 

[Ed.  Note. — For  other  casea,  see  Oovenants, 
Cent  Dig.  |  269;  Dec.  Dig.  i  135.*] 

10.  Covenants  (8  134*)— Railroads  (8  72*)— 
Bbeach— Ouestion  foe  Jubt— Defenses. 
The  evidence  authorized  the  verdict  for  the 
plaintiff,  and  there  was  no  errra  In  refusing  a 

new  trial. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  $  268;  Dec.  Dig.  |  134;*  Railroads, 
Cent  Dig.  H  168-178;  Dec  Dig.  g  72.*] 

Error  from  CMty  Court  of  Reldsvllle;  W. 
W.  Sheppard,  Judge, 

Two  actions  sued  together  by  J.  H.  Baxter, 
administrator,  one  against  the  Reldsvllle  & 
Southeastern  Railroad  Company  and  the  oth- 
er against  the  Georgia  Coast  &  Piedmont 
Railroad  Company.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Hitch  &  Denmark,  of  Savannab,  for  plain* 
tlfls  In  error.  Way  ft  Bnrkhalter,  of  Relda* 
ville,  for  defendant  in  error. 
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RUSSBLt^  7.  Tbe  two  defendanta  In  the 
lower  court  were  sued  together,  and  a  alnsle 
verdict  was  returned  against  both,  and  the 
two  bills  of  axceptloDB  will  M  treated  to- 
gether. 

J.  H.  Baxter,  as  administrator  of  the  es- 
tate of  J.  H.  Pinholater,  deceased,  filed  salt 
In  tbe  dty  court  of  B^dsvUlei,  oa  May  18, 
1009,  against  the  ReldBvUle  ft  Sontbeastem 
Railroad  Gompony  and  the  Georgia  Coast  ft 
Piedmont  Railroad  Gompanr,  companies  or- 
ganized and  existing  under  the  laws  of  tbe 
state  of  Geoi^tt,  to  recover  damages  for  the 
breach  of  a  covenant  or  condition  contained 
In  a  right  of  way  deed.  The  covenant  or  con- 
dition refNTed  to  appeared  in  a  deed  tnsm  J. 
H.  Plnholster  to  tbe  Liberty  City,  Glenvllle 
ft  Manassas  Railway  Company,  a  railroad 
corporation  nnder  tbe  laws  of  Georgia,  and 
Is  in  the  following  langnage:  "Upon  tbe  con- 
dition that  tbe  said  railroad  onnpftny  is  to 
pnt  a  side  track  on  said  land,  and  also  a 
tnrehonae  at  tbe  place  requested  by  said  J. 
H.  Plnholster."  The  condition  quoted  follows 
Immediately  after  Uie  description  of  the 
lands  through  whldi  tiie  r^ht  of  way  was 
granted.  The  deed  was  made  on  June  29, 
1005.  Thereafter  tbe  grantee  changed  Its 
name  to  the  Reldsvllle  ft  Southeastern  Rail- 
road Company.  The  plaintiff  sets  forth  a 
coDj  of  tbe  deed,  and  alleges:  "It  being  well 
understood  between  said  J.  H.  Plnholster  and 
said  Uberty  City,  Glenvllle  ft  Manassas  Rail* 
way  Company  that  the  said  warehouse  would 
constitute  a  regular  station  or  depot  on  said 
railroad  for  the  receiving  and  delivering  of 
freights,  as  a  common  carrier,  and  that  tbe 
land  of  tbe  said  J.  H.  Plnholster,  near  to 
and  contiguous  to  said  station  or  depot,  woulU 
naturally  be  greatly  enhanced  In  value  by 
reason  of  Its  close  proximity  to  said  station 
or  depot" 

Tbe  allegation  In  which  tbe  Georgia  Coast 
A  Piedmont  Railroad  Company  is  charged 
with  liability  for  a  breach  of  the  covenant 
is  as  follows:  "Petitioner  says  that  on  the 
21st  day  of  November,  1905,  tbe  charter  of 
said  liberty  City,  Glenvllle  ft  Manassas  Rail* 
way  Company  was  amended  by  changing  its 
corporate  name  to  that  of  Reldsvllle  ft  South- 
eastern Railroad  Company,  and  that  some 
time  later,  the  date  b^ng  unknown  to  peti- 
tioner, there  was  an  agreement  or  contract 
of  consolidation  or  merger  made  and  entered 
Into  between  the  Reldsvilte  ft  Southeastern 
Railroad  Company  and  the  Georgia  Coast  ft 
Piedmont  Railroad  Company,  the  date  and 
spedflc  terms  of  which  are  unknown  to  peU* 
tloner.  whereby  and  by  virtue  of  which  the 
said  Georgia  Coast  ft  Piedmont  Railroad 
COmjuny  has  for  more  than  a  year  past  taken 
Into  its  charge  and  custody  the  property  of 
said  Reldsvllle  ft  Southeastern  Railroad 
Company  from  the  town  of  Collins,  Ga.,  to 
the  city  of  Darien,  Ga.,  Including  the  cars, 
mgines,  locomotives,  rolling  stock,  tracks, 
and  right  of  way.  Including  said  right  of 


way  deeded  to  said  Uberty  City,  OlenvlUe  ft 
Manassas  Railway  Company  by  said  J.  H. 
Plnholster  as  aforesaid,  and  have  for  more 
than  a  year  past  been  operating  the  said 
cars,  engines,  locomotives,  and  rolling  stock 
over  the  line  of  the  said  Reldsvllle  ft 
Southeast^  Railroad  Company  between 
the  town  of  Reldsvllle.  Ga.;  and  tbe  town 
of  Ludowid,  Ga.,  and  over  and  up<m  the  said 
right  of  way  deeded  by  tbe  said  J.  H.  Pin- 
holater to  said  Liberty  City,  Glenvllle  &  Man- 
assas Railway  Company  as  aforesaid;  tbe 
said  Georgia  Coast  ft  Piedmont  Railroad 
Company,  at  the  time  It  entered  into  said 
agreement  with  the  said  Reldsvllle  &  South- 
eastern Railroad  Company,  having  full 
knowledge  or  notice  of  the  terms,  conditions, 
covenant,  and  agreement  which  constituted 
the  consideration  upon  which  tbe  deed  made 
by  said  J.  H.  Plnholster  to  tbe  said  Uberty 
City,  Glenvllle  ft  Manassas  Railway  Com- 
pany, conveying  tbe  said  right  of  way  upon 
said  land,  was  based,  and  full  knowledge  of 
tbe  fact  that  said  condition,  covenant,  and 
agreement  had  not  heea  complied  with,  nor 
in  any  way  performed." 

Tbe  Georgia  Coast  ft  Piedmont  Railroad 
Company  filed  general  and  special  demurrers 
to  tbe  petition,  and  also  an  answer  denying 
all  of  tbe  material  allegations  thereof.  Tbe 
general  and  special  demurrers  were  over- 
ruled "upon  each  and  all  of  the  ground^i 
stated  therein,  except  as  to  tbe  ground,  urged 
in  atgument,  that  the  manner  in  which  tbe 
damage  alleged  to  have  been  sustained  in  tbe 
second  count  of  said  petition  Is  not  sufficient- 
ly set  forth."  The  plaintlCC  afterward  amend- 
ed his  petition  to  meet  the  order  overruling 
the  demurrers,  and  alleged  In  the  amendment 
that  the  warehouse  and  side  track  were  to  be 
built  on  the  50-foot  right  of  way  granted. 
The  defendant  thereupon  amended  its  an- 
swer, setting  up  a  special  defense,  as  follows : 
"That  the  covenants  and  conditions  contain- 
ed In  the  deed,  a  copy  of  which  Is  attached 
to  the  plaintiff's  petition,  and  for  tbe  breach 
of  which  damages  are  asked,  Is  void,  in  that 
it  Is  a  condition  and  covenant  Impossible  of 
performance.  In  ttiat  It  Is  physical  Imposed- 
blUty  to  construct  a  main  track,  a  side  tra(3E, 
and  a  warehouse  on  tbe  SO-foot  right  of  way 
granted  in  said  deed."  This  amendment  was 
allowed  without  objection.  The  court  require- 
ed  an  election,  and  tbe  plaintiff  elected  to  re- 
ly upon  flie  sectmd  count  of  the  petition. 
The  case  was  tried  before  a  Jury,  and  re- 
sulted in  a  verdict  for  the  plaintiff  In  the  sum 
of  $400.  Exceptions  pendente  lite  were  filed 
by  the  defendant  to  the  overruling  of  Its  gen- 
eral and  special  demurrers  and  to  oth^  ad- 
verse rulings  of  the  court  Each  of  the  de- 
fendant railroad  companies  moved  separate- 
ly for  a  new  trial,  the  motitms  were  overrul- 
ed, and  In  each  bill  of  exceptions  error  is  as- 
signed upon  the  Interlocutory  rulings  and  up- 
on the  refusal  of  a  new  trial. 
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[1]  1.  The  plain tUTs  cause  of  action  wai 
set  forth  In  two  connts,  and  Oie  action  of  (he 
conrt  In  compelllns  the  plaintiff  to  elect  dpon 
which  count  he  would  proceed  ohTlates  the 
necessity  of  our  passing  npon'^ihe  ground  of 
the  demnrrei  in  which  It  was  alleged  that 
there  was  a  misjoinder  of  causes  of  action, 
for,  even  If  the  court  should  have  sustained 
this  ground  of  the  demurrer,  the  Judgment 
overruling  It  was  r^dered  hanAlees  by  sub- 
sequently  requiring  the  plaintiff  to  elect  upon 
which  count  he  would  proceed.  In  the  first 
count  It  was  alleged  that  the  plaintiff  was 
damaged  In  the  sum  of  U.000,  the  alleged 
value  of  6H  acres  of  land  embraced  In  the 
right  of  way  appropriated  by  the  railroad, 
and  the  depredation  of  the  entire  tract  for 
farming  and  agrlcultual  purposes,  by  Its  being 
cut  diagonally  Into  two  tracts,  with  lines  on 
each  side  of  the  right  of  way  about  one 
mile  long.  In  the  second  count  It  was  alleged 
that,  if  the  defendants  had  complied  with 
the  covenant  of  the  deed^  which  was  the  sole 
consideration  thereof,  the  value  of  plaintiff's 
adjacent  land  would  have  been  enhanced 
000  by  the  construction  of  the  side  track  and 
the  erection  of  the  warehouse  or  depot,  as 
stipulated  in  the  deed  conveying  the  right  of 
way. 

In  view  of  the  rulings  of  the  court,  It  Is 
not  necessary  to  rule  upon  the  point  as  to 
whether  a  petition  wblch  alleges  in  different 
counts  damages  due  to  depreciation  of  bis 
property,  as  well  as  damages  due  to  eutaance- 
ment  of  value  of  which  he  was  deprived  by 
the  breach  of  tbe  alleged  covenant,  Is  subject 
to  demurrer  for  misjoinder  of  causes  of  action. 
The  case  as  tried  was  confined  to  the  inquiry 
as  to  whether  tbe  plaintiff  was  entitled  to 
recover  for  the  breach  of  the  alleged  cove- 
nant, and,  even  if  the  court  erred  In  holding 
oil  demurrer  that  tbe  plaintiff  might  re- 
cover the  value  of  the  land  taken  by  the 
railroad  company,  plus  the  consequential 
damages  to  the  land  not  taken,  Uils  ruling 
did  not  harm  the  defendants,  in  view  of  the 
plalntUTs  electing  to  proceed  only  for  the 
damages  resultant  upon  the  breach  of  the 
covenant  In  the  deed  executed  by  his  intes- 
tate. 

[2]  2.  Tbe  next  point  raised  In  the  record 
and  first  raised  by  demurrer  is  as  to  the  con- 
struction of  the  covenant  contained  In  the 
deed,  and  first,  Is  this  covenant  a  personal 
corenanf,  or  one  whidi  ran  with  the  land? 
If  It  was  a  personal  covoiant,  Clearly  the 
Georgia  Coast  ft  Piedm<mt  Ballroad  Com- 
pany wonld  be  relieved  tnnn  any  liability 
diereonder.  If  the  covenant  Is  one  that  runs 
with  the  land,  It- would  follow  It  Into  the 
liands  of  assignees,  and.  If  it  acq^eared  that 
tbe  Georgia  Coast  ft  Piedmont  Hallmad  Com- 
pany was  the  assignee  of  the  ReldsviUe  ft 
Sontheastem  Ballroad  Company,  the  former 
company  would  be  Uable  for  its  own  breadi. 


or  for  that  of  the  BeldsvlUe  ft  Southeastern 
Ballroad  Company.  Brooks  v.  Water  Lot  Ga 
oi  CoInmbuB,  7  Ga.  101;  Howard  IStg.  Go. 
T.  Water  Lot  Co.,  etc,  S3  Ga.  689. 

Several  assignments  of  error  relate  to  al- 
leged errors  of  the  court  In  construing  the 
contract,  and  especially  In  admitting  parol 
testimony  as  Illustrative  of  tbe  Intention  of 
tbe  parties  in  tbe  contract  The  rule  whl^ 
prohibits  the  Introduction  of  parol  evidence, 
wblch  may  vary  tbe  terms  of  a  written  con- 
tract, is  not  violated  by  allowing  proof  of 
extraneous  circumstances  which  would  Illus- 
trate the  intentions  of  both  parties,  where 
there  is  doubt  as  to  the  precise  meaning  of 
the  language  employed  In  the  covenant  If 
It  be  conceded  that  the  language  of  a  deed  to 
land  creates  a  covenant  running  with  the 
land,  which  plainly  Inured  to  the  benefit  of 
the  grantor,  and  which  Is  plainly  binding  on 
the  grantee  and  his  assigns,  and  a  breach 
of  which  would  entail  loss  upon  the  grantor, 
and  deprive  him  of  any  consideration  what- 
ever In  exchange  for  the  land,  tbe  rule  which 
allows  parol  testimony  In  explanation  of  am- 
biguities should  be  applied  with  tbe  utmost 
liberality  against  the  grantee  or  his  assigns, 
where  it  Is  attempted,  by  beclouding  the  pro- 
visions of  the  covenant,  to  get  something  of 
value  for  notblng. 

The  allegation  of  the  plaintiff's  petition 
which  required  the  support  of  parol  evidence 
did  not  seek  to  alter  or  vary  the  terms  of  the 
covenant  In  tbe  deed,  or  suggest  any  addi- 
tional stipulation  not  originally  embodied  in 
the  covenant,  and  furthermore  the  condition 
that  "the  railroad  company  Is  to  put  a  ^de 
track  on  said  land,  also  a  warehouse  at 
the  place  requested  by  said  3.  H.  Pinbols- 
ter,"  is  a  part  of  the  consideration  of  the 
deed,  and  is  legitimate  subject-matter  of 
inquiry.  As  we  see  it,  if  It  was  not  the  in- 
tention of  the  parties  tliat  a  side  track  and 
a  warehouse  should  be  placed  upon  the  right 
of  way  granted  by  J.  H.  Plnbolster,  then, 
according  to  the  terms  of  tbe  Instrument  of 
conveyance,  the  deed  was  without  consider- 
ation. A  covenant  In  a  deed  Is,  generally,  as 
a  matter  of  fact,  a  part  of  the  consideration, 
and  hence  the  rule  is  well  settled  that  cove- 
nants are  to  be  so  construed  as  to  carry  into 
effe<^  the  Intentions  of  the  imrtles,  not  only 
as  It  may  be  gathered  from  the  terms  of  the 
contract  as  a  whole,  but  also  as  It  may  be 
derived  from  the  circumstances  surrounding 
Its  execution.  See  Atlanta  Railway  Com- 
pany V.  McKInney,  124  Ga.  930  (2),  63  S.  E. 
701,  UO  Am.  St  Bep.  215,  6  L.  B.  A.  (N.  S.) 
436;  Baxter  t.  Gamp.  126  Ga.  351,  64  S.  E. 
1036. 

There  Is  enough  in  the  face  of  the  deed, 
under  the  terms  of  which  the  Llber^  City. 
GtenvUle  ft  Manassas  Ballroad  Oompany, 
which  afterward  by  change  of  name  became 
the  BeldsviUe  ft  Sontheastem  Ballroad  Com- 
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pany,  obtained  tbls  right  of  way,  to  evidence 
that  the  covenant  was  one  whl(^  ran  with 
the  land,  and  that  Its  obligations  would  fol- 
low any  assignee  of  the  grantee  In  that  deed. 
A  personal  covenant  Is  one  which  has  no  re- 
lation to  the  land  conveyed.  Atlanta  Street 
Railway  Co.  v.  Jackson,  108  Ga,  638,  34  S.  B. 
184.  To  constitute  a  covenant  running  with 
the  land  the  covenant  must  have  a  relation, 
to  the  Interest  of  the  estate  conveyed,  and 
the  act  to  be  done  must  concern  the  Interest 
created  and  conveyed.  Muscogee  Manufac- 
turing Co.  r.  Eagle  Mills,  126  Ga.  210,  64 
S.  E.  1023,  7  L.  R.  A.  (N.  S.)  1139.  It  Is 
plainly  set  forth  In  Plnholster's  deed  that 
he  Is  actuated  in  the  conveyance  by  the  "bene- 
fit and  advantages  which  will  accrue  to  him 
by  reason  of  the  construction  of  the  railroad 
of  said  party  of  the  second  part  on,  over, 
and  through  his  lands,"  and  the  act  to  be 
done  concerns  the  estate  he  is  creating,  be- 
cause the  side  track  and  the  warehouse  are 
to  be  put  on  the  land  previously  described  in 
the  deed,  to  wit  a  right  of  way  50  feet  wide, 
over  and  through  his  entire  tract  of  land,  de- 
scribed as  bounded  by  the  lands  of  named 
landholders.  Atlanta  Railway  Company  v. 
McKlnney,  124  Ga.  931,  63  S.  E.  701,  110  Am. 
St  Rep.  215,  6  L.  R.  A.  (N.  S.)  436;  WIllcoi  v. 
Kehoe,  124  Ga.  487,  62  S.  E.  896,  4  L.  R.  A. 
(N.  S.)  466,  4  Ann.  Gas.  437.  There  can  be  no 
question  that  under  these  principles  the  Reld- 
vllle  &  Southeastern  Railroad  Company  is 
liable  to  the  plaintiff  for  any  breach  of  the 
covenant  due  to  its  omission  to  fuIQU  the 
covenant  In  Tucker  v.  McArthur,  103  Ga. 
415,  30  S.  E.  283,  it  was  held  that  it  is  not 
necessary  that  privity  of  estate  should  exist 
between  the  original  grantor  and  the  pur- 
chaser from  the  covenantee  In  order  to  cre- 
ate covenants  which  run  with  the  land,  and 
for  that  reason.  If  it  properly  appeared  upon 
the  trial  that  the  Georgia  Coast  &  Piedmont 
Railroad  Company  was  the  successor  or  as- 
signee of  the  Reldsvllle  &  Southeastern  Rail- 
road Company,  the  original  covenant  run- 
ning with  the  land  would  not  be  defeated 
or  impaired.  As  to  this  the  rulings  of  the 
Supreme  Court  in  Georgia  Southern  Railroad 
V.  Reeves,  64  Ga.  492,  and  Georgia  Railroad 
&  Banking  Company  v.  Mayor  and  Council 
of  Macon,  86  Ga.  685.  13  S.  E.  21,  seem  in 
point 

[3]  3.  Pinholster  made  his  deed  in  consid- 
eration  of  the  benefit  and  advantages  which 
would  accrue  to  him  by  reason  of  the  con- ; 
structlon  of  the  rallroa'd  of  the  said  party  of 
the  second  part  on.  over,  and  through  his 
lands.  Certainly  parol  evidence  would  be 
admissible  upon  the  question  as  to  wheth- 
er any  benefit  or  advantage  was  derivable 
from  the  construction  of  the  railroad.  The 
deed  was  made  upon  the  express  condition 
that  the  railroad  company  was  to  put  a 
side  track  and  a  warehouse  on  said  land 
(which,  as  Te  have  ahown,  can  only  refer 
to  the  laud  granted)  at  auch  a  place  aa  the 


'  grantor  might  request  It  naturally  follows 
from  this  that,  if  the  grantee  accepted  the 
deed  with  these  express  stipulations,  the  gran- 
tee, in  accepting  it  entered  into  a  covenant 
with  the  grantor  to  comply  with  Its  terms,  and. 
if  the  Georgia  Coast  &  Piedmont  Railroad 
Company  took  over  the  rights,  privileges, 
franchises,  and  property  of  the  R^dsviUe  & 
Southeastern  Railroad  Company  (which  was 
the  original  grantee  under  another  name), 
this  covenant  would  run  with  the  land  and 
would  be  obligatory  upon  the  Georgia  Coast 
&  Piedmont  Railroad  Company.  Georgia 
Southern  Railway  v.  Reeves,  64  Ga.  492. 

[4]  4.  We  will  therefore  next  Inquire 
whether  the  statement  in  the  petition,  to  the 
effect  that  the  Georgia  Coast  &  Piedmont 
Railroad  Company  took  over  the  Reldsvllle 
&  Southeastern  Railroad  Company,  in  pur- 
suance of  an  agreement  of  consolidation  or 
merger,  prior  to  the  filing  of  the  suit  (al- 
though there  Is  no  allegation  that  the  con- 
tract was  actually  •executed  until  after  the 
suit  was  filed),  was  sufficient  to  charge  the 
Georgia  Coast  &  Piedmont  Railroad  Com- 
pany, as  asslg^nee  or  successor  of  the  Relds- 
vllle &  Southeastern  Railroad  Company,  with 
liability  for  a  breach  of  the  covenant  Aa 
to  this  we  concur  in  the  opinion  of  the  trial 
judge  that  the  making  of  the  deed  of  con- 
veyance by  the  Reldsvllle  &  Southeastern 
Railroad  Company  to  the  Georgia  Coast  ft 
Piedmont  Railroad  Company  at  a  later  date 
itself  evidences  a  confirmation  of  a  prior 
agreement  which  antedated  the  suit  Where 
one  corporation  takes  all  of  the  available 
property  of  another,  and  undertakes  the  ex- 
ercise of  its  duties  to  the  public  as  a  public 
service  corporation,  the  duty  of  carrying  out 
all  of  Its  contracts  may  be  implied,  in  the 
absence  of  proof  that  there  was  an  express 
exemption  from  liability.  In  any  event  if 
the  court  erred  In  ruling  upon  the  pleading, 
no  material  harm  has  resulted  to  the  plain- 
tiff in  error,  for  it  is  plain  from  the  evi- 
dence tliat  at  the  time  the  suit  was  filed  all 
of  the  property  and  franchises  of  the  Relds- 
vllle ft  Southeastern  Railroad  Company  had 
In  fact  been  taken  over  by  the  Georgia  Coast 
&  Piedmont  Railroad  Company,  and  for  that 
reason  tiiere  la  no  aobstantial  merit  In  the 
I>olnt 

[i]  BL  In  the  sixth  paragraph  of  the  de- 
fendant's demurrer  complaint  Is  made  that 
the  petition  sets  out  covenants,  conditionfl, 
and  agreements  wholly  different  from  any 
condition,  covenant,  or  agreement  contained 
in  the  deed,  and  it  Is  insisted  that  such  col- 
lateral stipulations  and  Independent  agree* 
ments  cannot  be  pleaded.  In  the  absence  of  an 
allegation  setting  up  fraud,  accident  or  mis- 
take, aa  a  reason  why  these  agreements,  or 
covenants,  and  conditions  were  omitted.  The 
same  objection  is  addressed  to  evidence  whicb 
was  admitted  upon  the  trial,  and  It  is  also 
insisted  that  without  tbls  testimony  the  ver- 
dict la  nnaupported  by  th&^arldenc^  Pin- 
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holster's  deed  Is  attached  to  tbe  petltloa, 
and  speaks  for  Itself.  We  hare  already  al- 
luded to  some  of  Its  salient  pioTlslons.  It  is 
stated  In  the  fonrtb  paragraph  of  the  peti- 
tion that  it  was  understood  that  the  ware- 
house would  constitute  a  regular  station  or 
depot  of  the  defendant  railroad  company, 
for  the  receipt  and  delivery  of  tr^ht,  and 
the  same  statement  appears  in  the  eighth 
paragraph ;  but  It  is  evident  that  this  state- 
ment is  made  In  explanation  of  the  uses  to 
which  the  warehonse  specified  In  the  deed 
could  be  applied,  and  it  is  plainly  not  the  in- 
troduction of  an  additional  covenant  The 
statement  that  it  was  understood  that  this 
warehouse  should  be  used  as  a  depot  might 
be  proved  by  paroL  That  the  warehouse 
wonld  be  of  some  use  Is  Inferable  from  the 
agreonwit  to  bolld  It  It  would  be  for  the 
jury  to  say  whether  It  would  be  reasonable  to 
suppose  that  a  railroad  company  would  agree 
to  build  a  warehouse  and  a  side  track  in  order 
to  benefit  an  adjacent  landholder,  at  which, 
however.  It  never  Intended  to  stop  a  train 
or  to  receive  any  freight  The  grantee  of 
the  deed  covenanted  that  it  would  build  a 
warehouse  and  a  aide  track  at  such  a  point 
on  Plnholster's  land  as  he  might  designate. 
Under  the  rule  that  covenants  are  to  be  con- 
strued so  as  to  give  effect  to  the  intentions 
of  the  parties,  we  tbiuk  that  the  demurrer 
to  the  fourth  and  eighth  paragraphs  was 
properly  overruled,  and  upon  the  proof  sub- 
mitted we  think  the  jury  were  authorized  to 
find  from  the  agreement  itself  that  It  was 
the  intention  of  both  parties  that  trains 
should  stop  sometimes,  at  least  and,  under 
some  circumstances,  at  tbe  proposed  ware- 
house. It  is  hard  to  see  how  there  wonld 
be  any  enhancement  In  the  value  of  Pln- 
holster's property.  If  a  train  did  nothing  more 
than  pass  through  at  full  speed,  and  the 
warehouse  or  depot  was  never  used. 

[I]  0.  There  is  nothing  in  the  evidence  to 
anthorize  the  conclusion  that  a  compliance 
with  the  conditions  of  the  deed  executed  by 
Pinholster  would  affect  the  proper  discharge 
of  the  duties  of  the  public  service  corpora- 
tion, or  would  in  any  wise  Injuriously  af- 
fect the  pnbUc  Interest  so  as  to  render  tbe 
covenant  repugnant  to  sound  public  policy. 
This  phase  of  the  case  Is  snflldently  dabo- 
rated  in  tbe  sixth  headnote. 

[7]  7.  The  Question  which  has  given  us 
the  most  concern  is  whether  the  damages 
are  too  speculative  for  recovery  and  incapa- 
ble of  legal  estimation.  We  hare  reached 
the  omcluMon,  however,  Ouit,  in  view  of  the 
testimony  In  tbe  case,  tbe  finding  of  the 
Jnxy  was  extremely  moderate  in  amount,  and 
we  an  not  prepured  to  hold  that  the  m- 
bancement  of  real  estate  values,  due  to  the 
conveniences  supplied  by  proximity  to  a  rail- 
road station,  la  not  capable  of  estimation 
tram  data  wbidi  will  enable  the  Jury  to 
award  partial  compensation  for  the  results 
of  a  breach  of  such  a  covenant  as  that  in- 
volved in  this  case;  After  all*  every  eatlmata 


of  value  is  a  mere  matter  of  opinion,  and  this 
principle  is  recognized  by  the  courts.  The  Ju- 
rors could  not  shut  their  eyes  to  the  fact  that 
it  is  a  matter  of  universal  experience  that  fa- 
cilities for  transportation  and  travel,  where 
these  facilities  may  be  easily  enjoyed,  add  to- 
the  value  of  nearby  property.  The  increment 
of  value  which  may  be  added  in  a  particular 
case  depends  upon  variant  circumstances, 
and  must  be  determined  by  the  opinions  of 
those  who  are  conversant  with  the  surround- 
ings. But  it  cannot  be  said  that,  because 
there  Is  not  an  analytical  computation  of  the 
different  elements  upon  which  the  opinion  is 
based,  the  loss  was  not  sustained,  nor  that 
the  damages  claimed  are  purely  si>eculatlve. 
There  Is  testimony  in  the  present  case  that 
a  compliance  with  the  covenant  would  have 
enhanced  the  value  of  the  adjacent  land  of 
Pinholster  from  $1,200  to  ¥1,500.  A  witness 
may  give  an  opinion  based  upon  facts  which 
he  details,  and  then  It  is  for  the  Jury  to  say 
whether  they  reach  the  same  conclusion,  or 
whether  upon  the  facts  stated  the  opinion 
they  reach  differs  from  the  opinion  of  the 
witness.  There  was  testimony  Uiat,  if  tbe 
side  track  and  warehouse  had  been  put  upon 
the  land  within  a  reasonable  time,  the  loca- 
tion would  have  been  a  good  shipping  point 
and  a  good  place  for  a  gin  and  mercantile 
business.  From  th^e  facts,  as  well  as  from 
the  opinion  of  the  witnesses  as  to  how  much 
these  improvements  would  have  enhanced  the 
value  of  tbe  land,  the  Jniy  bad  tbe  right  to 
determine  In  their  opinion,  the  value  of  the 
probable  enhancement  The  facts  of  this 
case  seem  to  bring  it  clearly  within  the  rule 
announced  In  Atlanta  &  West  Point  R.  Go. 
V.  Camp,  130  Ga.  1,  eo  S.  E.  177,  16  L.  R.  A. 
(N.  S.)  594,  124  Am.  St  Bep.  ISl,  U  Ann. 
Cas.  439. 

[t]  8.  None  of  the  rulings  ui>on  the  admis- 
sibility of  testimony  were  harmful  to  the  de- 
fendants. The  court  permitted  the  widow  of 
Pinholster  to  testify  as  to  a  conversation 
between  her  husband  and  one  Bmerson.  But 
it  was  shown  that  Emerson  was  the  super- 
intendent of  the  Oeorgla  Coast  &  Piedmont 
Railroad  Company,  and  was  at  the  time  &i- 
gaged  in  locating  stations  along  its  line,  and 
the  objection  to  the  effect  that  this  testi- 
mony tended  to  vary  the  terms  of  tbe  writ- 
ten contract  Is  untenable.  On  the  contrary, 
the  testimony  as  to  the  alleged  conversation 
was  to  the  effect  that  Emerson  admitted  that 
Plnholster's  construction  of  the  contract  was 
correct,  and  that  he  had  agreed  that,  If  the 
50  feet  of  right  of  way  was  not  raougb  land 
upon  which  to  erect  a  warehouse,  he  would 
accept  the  necessary  additional  land  which 
Pinholster  then  and  there  offered  to  deed 
to  the  railroad  company  as  soon  as  they 
started  to  build  the  depot  Upon  the  point 
of  Plnholster'a  offer  to  give  the  land  there 
can  be  no  objection,  for  if  the  original  50 
feet  had  been  too  small  to  contain  a  suita- 
ble depot  (in  addition  to  tbe  idde  track),  the 
railroad  company  was  empowered  ^^te  con* 
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dean  mongh  additional  land  adjoining 

to  oiable  it  to  propody  perf  oim  Iti  duties 
to  tlie  pnbUc;  thongh,  aceordliig  to  Uie  wlt> 
uea%  Bmerson  did  not  raise  any  objection 
wbatever,  nor  did  he  object  to  Oie  condi- 
tion conudned  in  tbe  covenant  in  tbe  deed. 
A  portion  of  the  testimony  may  be  objection- 
able upon  the  ground  that  the  sayings  of  the 
deceased  person  were  not  against  his  Inter- 
est, bnt  this  objection  did  not  readi  aO.  of 
the  testimony  which  the  defendant  moved  to 
exclude,  and  therefore  the  court  did  not  err 
in  overruling  the  objection.  The  court  did 
not  err  in  admitting  the  deed  from  the  Relds- 
vlUe  ft  Southeastern  Railroad  Company, 
which  was  e^recnted  subsequently  to  the  filing 
of  the  suit,  conveying  all  of  the  property  of 
this  railroad  company  to  the  Georgia  Coast 
&  Piedmont  Bailroad  Company.  There  was 
testimony  that  this  contract,  while  not  for- 
mally reduced  to  writing,  had  been  operative 
and  treated  as  binding  upon  the  parties 
thanselves  since  March  1,  1906,  and  was 
therefore  In  effect  prior  to  the  flUng  of  the 
suit  The  convejrance  Itself  recited  that  it 
waa  made  for  the  purpose  of  effecting  a  mer- 
ger or  consolidation  of  the  two  railroads,  In 
accordance  with  the  prorislons  of  a  deed  of 
trust  executed  by  tbe  Georgia  Coast  &  Pied- 
mont Railroad  Company  to  the  Morton  Trust 
Company,  trustee,  dated  March'  1,  1906.  Be- 
fore the  introduction  In  evidence  of  the  deed, 
testimony  was  Introduced  showlog  that  the 
Georgia  Coast  &  Piedmont  Railroad  Com- 
pany was  in  possesalon  of  all  the  property 
of  the  ReidsvUle  &  Southeastern  Railroad 
Company  and  In  complete  control  and  man- 
agement thereof. 

[I)  9.  There  was  no  error  In  the  Instruo- 
tloDs  contained  In  the  chai^  of  the  court 
There  are  numerous  complaints  of  error  in 
the  instructions  of  the  court  to  the  Jury; 
bnt,  for  tbe  reasons  already  given  in  ruling 
upon  the  demurrers,  we  think  that  none  of 
them  are  meritorious.  The  court  instructed 
the  jury  that  they  might  look  to  the  facts 
and  circumstances  of  the  case  and  see  wheth- 
er or  not  the  Georgia  Coast  &  Piedmont  Rail- 
road Company  had  entered  Into  a  contract  of 
merger  or  consolidation  at  the  time  the  suit 
was  filed;  that  the  contract  need  not  be 
placed  In  wrltli«  at  all;  that,  if  the  contract 
was  made,  and  the  execution  merely  defend 


to  a  fatore  data^  it  tbe  ndnda  of  ttaa  parties 
were  together  upon  tb»  terms  at  the  agree- 
ment, th«  contract  waa  made.  In  view  of  the 
evidence,  direct  and  circumstantial,  wfaidi 
tended  to  show  that  aa  far  bade  as  March  1. 
1906k  tbe  Georgia  Coast  ft  Fiedmont  Railroad 
Company  had  executed  a  mortgage  or  deed 
of  trust  to  the  Morton  Trust  Company  upva 
the  railroad  of  the  Reldsville  &  Sontheast- 
ern  Railroad  Company  and  all  Its  other 
property,  the  Jury  was  autliorlzed  to  find 
that  at  least  aa  far  bacik  as  March  1,  1906, 
and  prior  to  the  filing  of  this  suit,  there  was 
a  contract  of  merger  or  consolidation  be- 
tween these  two  railroads  which  waa  recog^ 
nized  between  the  parties  themselvee  as  valid 
and  binding  while  it  might  not  have  been 
effectual  as  a  contract  In  competition  with 
the  righto  of  a  third  party. 

[10]  10.  There  was  evidence  for  tbe  plain- 
tiff which  sustained  eveiy  allegation  In  the 
petition,  and  there  vraa  no  error  In  refn^ng 
a  new  trial  mwn  the  ground  that  It  was  con- 
trary to  the  evidence^  It  was  for  the  jury  to 
say  whether  the  spur  track  was  a  "side 
track,"  as  that  term  Is  ordinarily  understood. 
The  evidence  as  to  this  point  was  to  conflict 
It  was  also  within  the  power  of  tbe  Jury  to 
find  that  the  placing  of  a  box  car  near  the 
spur  track,  after  the  commencement  of  this 
suit,  was  not  tbe  construction  of  a  warehouse 
within  the  meaning  of  the  covenant 

The  question  as  to  whether  the  condition 
to  the  deed  was  impossible  of  performance 
was  fairly  submitted  by  tbe  court  It  was 
for  the  Juzy  to  say  whether  the  warehouse 
which  was  to  the  contemplation  of  the  par- 
ties could  have  been  erected  upon  the  right  of 
way  50  feet  wide  by  building  tbe  mato  line 
track  on  the  outer  edge  Instead  of  to  the  cen- 
ter of  tbe  right  of  way.  Ordinarily  the  main 
track  of  a  railroad  Is  laid  withto  the  center 
of  the  right  of  way;  but  we  see  no  reason 
why  it  Is  indispensably  necessary  that  this 
should  be  done  to  every  case,  and,  even  if,  as 
suggested  by  the  witnesses  for  the  railroad, 
the  custom  of  placing  the  main  line  tr&ck  in 
tbe  middle  of  the  right  of  way  Is  universal, 
the  railroad  company  could  have  complied 
with  the  covenant  by  condemning  any  addi- 
tional land  necessary  for  tlw  conatmctloii  of 
the  warehouse. 

Jndgmoit  afllrmed. 
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(9S  8.  C.  IM) 

BURRISS  et  al  T.  BROCK  et  aL 

(Snpreme  Court  of  South  Carolina.   Jane  24, 
1918.) 

1.  Schools  and  Schooi.  Distbicts  (|  97*)~ 
BoNDB— AnrnoBiTT  to  Issitb. 

Act  Feb.  10,  1913  (28  St  at  Laige,  p.  85BK 
amendlns  Act  Jan.  S.  1895  (21  St  at  Large,  p. 
921),  b7  enlarffins  the  Andenon  icbool  district 
and  authorising  tae  trustees  of  the  new  enlarffed 
district  to  hold  an  election  on  the  question  ol 
isauing  bonds  without  requiring,  as  a  condition 
prece&nt  tbento.  a  petition  of  a  majority  of 
the  freebolden  of  the  district  doea.  not  vlolata 
Const  art  2,  I  18.  proTidIng  that,  in  anthoria- 
ing  a  special  election  in  any  "incorporated  city 
or  town"  for  the  purpose  of  bonding  the  same, 
the  General  Assembly  ahall  prescribe,  as  a  con- 
dition precedent  to  stuh  election,  a  petition  of 
a  majority  of  the  freehoIderB  of  said  city. 

(Ed.  Note.— For  other  eaasa,  sea  Sdkoola  and 
School  Districts.  Gent  Di^fl  224-282;  Dee. 
Dig.  I  97.*] 

2.  Schools  and  School  Distbioib  Q  07*)— 
Bonds— AuTHOBiTT  to  Ibsob. 

There  is  no  proton  In  the  Oonstltution 
'requiring  a  petition  of  freeholders  as  a  condi- 
tion precedent  to  an  election  on  the  qneation  of 
issuing  bonds  of  a  school  district 

[Ed.  Note.— For  other  eases,  see  Schools  and 
School  Districts,  Gent  Dig.  H  224-232;  Dec. 
Dig.  1  97.»] 

S.  SOHOOLS  AND  SOHOOL  DiBTBICTS  (i  97*)— 

StATim— IXFUBD  Rbpkal— Bono  Ibsuk. 
Act  Feb.  19,  1913  (28  St.  at  Lar^  p.  355), 
contains  no  rep^ling  clause,  yet,  as  it  express- 
ly authorizes  the  trustees  of  the  Anderson 
school  district  to  bold  an  election  on  the  ques- 
tion of  issuing  bonds  without  requiring  a  peti- 
tion of  freeholders  as  a  condition  precedent 
thereto.  Impliedly  repeals  CIy.  Code  1912,  | 
1743,  requiring  a  written  petition  of  at  least 
one-uiird  of  the  rerident  electors  and  a  like 

Sropordon  of  the  resident  freeholders  as  a  con- 
ition  precedent  to  sndi  election,  sinca  they  re- 
late to  the  same  snbjeet-matter  and  are  incon- 
sistcait 

[Ed.  Not&— For  oUitr  eases,  see  ScAoob  and 
School  Districts,  Cant  Dig.  H  224-^ ;  Dec. 
Dig.  8  97.*] 

4.  ScHOou  AND  School  Dibtsictb  (S  41*)— 

AX/FEBATIOir  AND  CbEATION  OT  NkW  DIS- 

TBion. 

Since  Act  Feb.  19,  1913  (28  St  at  Large, 
p.  355),  amending  Act  Jan.  5,  1885  (21  St.  at 
Large,  p.  921),  enlarging  the  Anderson  school 
district,  provides,  impliedly  at  least,  that  the 
wlarged  district  shall  bear  its  just  proportion 
of  any  tax  for  the  liquidation  of  bonds  of  the 
old  district,  it  does  not  violate  CodbL  art  11, 

!5,  providing  that  when  a  new  school  district 
8  created,  including  cities  or  towns  already 
embraced  in  special  school  districts,  in  which 
bnildings,  etc.,  have  been  erected  by  the  Lasaance 
of  bonds,  the  new  school  district  shall  bear  its 
^nst  proportion  of  any  tax  levied,  to  liquidate 
such  bond. 

[Ed.  Note.— For  other  cases,  see  Sehools  and 
School  Districts,  Gent  Dlr  II  71-80;  Dec. 
Dig.  I  41.*] 

5.  Statutes  ({  90*>— Spbcial  Aon— Imoob- 
pobatino  School  Distbiot. 

Act  Feb.  19,  1013  (28  St.  at  Large,  p.  855), 
amending  Act  Jan.  5,  1895  (21  St  at  Large,  p. 
921),  creating  the  Anderson  school  district  by 
extending  its  boundaries,  does  not  violate  Const, 
art  3.  I  34.  aobd.  6,  prohibiting  the  incorporat- 
ing of  sdum  dbtrieta  by  special  law  as  such 
law  does  not  incorporate  a  district  but  only 
amends  a  previous  statute  of  incorporation. 

(Ed'  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  U  98-100;  Dm:.  Dig.  |  90.*] 


6.  Statvxbb  d  76*)  — Sfkcul  Lawb  — Ap- 
PuoABiuTr  OT  Oenbbal  Law. 

Const  art  8.  i  84,  subd.  11,  providing  that 
no  special  law  shall  be  enacted  where  a  general 
law  could  be  made  to  apply,  does  not  render  in- 
valid an  act  enlai^ing  a  school  district  and  au- 
thoriEhig  tile  trustees  to  hold  an  election  on  tiie 
qnestlon  of  Issnlng  boDda. 

[Ed.  Note.— For  other  tumtWtt  Statotea. 
Cent  Dig.  II  77)^78H ;  DeeTDIg.  {  76.*] 

7.  BTATDTni  107*)— Susnon  and  Zitub 
or  Acts— AoiB  Skuxxito  to  icobi  thab  onb 

SiTBJBCT. 

Act  Feb.  19,  1S18  (28  8t  at  Large,  p.  855), 
entitied  "An  act  to  amend  an  act  to  eatabllsh 
the  Anderson  school  district,  to  authorize  the 
establishment  of  free  graded  schools  thereiiL 
and  to  provide  the  means  for  the  equipment  and 
efficient  management  of  the  same,  approved 
January  6.  A.  D.  189S,  so  as  to  enlarge  the 
said  district  and  authorize  the  tmetees  to  is- 
sue bonds,  and  to  provide  the  means  for  the 
equipment  and  efficient  management  of  tiie  new 
district  as  amended,"  does  not  violate  Cmist 
art  3,  S  17,  requiring  that  every  act  shall  re- 
late to  but  one  subject,  which  shall  be  express- 
ed in  the  titie. 

iEd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {|  121-184;  Dec  Dig.  |  107.*] 

&  CONSTITUTIOnAL  LAW  (|  63*)— laOXSLA- 
TIVB  POWEB— DeLBOATION. 

Act  Feb.  19,  1813  (2S  St  at  Large,  p.  355), 
amending  Act  Jan.  S.  1895  &1  St  at  Large,  p. 
921),  enlarging  the  Anderson  school  district  and 
authorizing  the  trusteee  of  tiie  enlarged  district 
to  hold  an  election  on  the  question  of  issuing 
$100,000  of  bonds,  and  providing  that.  If  the 
voters  should  refuse  to  authorize  the  bonds,  the 
trustees  may  auspend  this  amendment  and  car- 
ry on  school  according  to  the  original  act  until 
such  time  as  the  voters  shall  authorize  the 
bonds,  does  not  confer  legislative  power  upon 
the  trustees,  since  the  Legislature  itself  pre- 
scribed the  contingency  upon  the  happening  of 
which  the  amendment  should  be  suspended. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Uw,  Cent  Dig.  H  106^4;  Dec.  Dig.  i 
63.*] 

9.  SoBOOLfl  AND  School  Dibtbiotb  (g  97*)— 
Bond  Issub  —  Conduct  ot  Elections  — 
Polling  Plaobs— Ntimbbb. 

No  law,  constitutional  or  statutory,  re- 
quires more  than  one  voting  place  for  an  elec- 
tion such  as  is  provided  by  Act  Feb.  19,  1913 
(28  St  at  Large,  p.  355),  authorizing  the  trus- 
tees of  a  school  district  to  hold  an  election  on 
the  question  of  issuing  bonds. 

[Ed.  Note.— For  other  caaoa  see  Sehools  and 
School  Districts,  Gent  DigTll  224-2S2;  Dec. 
Dig.  i  97.*] 

Action  by  G  O.  BarriBB  and  othm  to  re* 
strain  J.  A.  Broek  and  oOuaa,  tmstees  of  flie 
Anderson  School  District,  from  issnln;  bonda. 

Petition  dismissed. 

Weston  A  Aycock,  of  Columbia,  for  peti- 
tioners.  Atty.  Gen.  Peoples  and  J.  V.  Lyon, 

ot  Colombia,  for  re^ndenta 


HTDRICTK,  J.  By  an  act  of  the  L^lala- 
tore  approved  January  6,  1895  (21  Stat  921), 
the  territory  embraced  within  the  corporate 
limits  of  the  dty  of  Anderson  was  created  a 
separate  school  district,  and  the  city  was 
authorized  to  Issue,  and  did  Issae,  $20,000 
bonds,  whI<A  were  designated  as  school 
bonds,  the  proceeds  of  which  were  used  to 
purchase  lands  and  erect  acfaool  buildings 


•War  other  essss  see  sanu  toplo  and  section  NUMBER  In  See.  Dig.  a  Am.  Dig.  Key-Mo.  Ssrlss  * 
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thereon.  In  1002  tbese  bonds  were  refanded. 
In  1903  the  dt?  Issned  $16,000  more  of  school 
bonds,  the  proceeds  of  which  were  used  to 
purchase  lands '  and  erect  buildings  thereon 
for  school  purposes.  In  1913  the  Legislature 
passed  an  act  Stat  355)  entitled  "An  act 
to  amend  on  aot  to  eatabliaJt  the  Anderson 
atAool  digiriot,  to  authorize  the  establishment 
of  free  graded  schools  therein,  and  to  provide 
the  means  for  the  equipment  and  effleimt 
management  of  the  same,  approved  January 
5,  A.  D.  1895,  so  as  to  mlarge  the  said  dis- 
trict and  authorize  the  trustees  to  issue 
bonds  and  to  provide  the  means  for  the  equip- 
ment and  the  efficient  management  of  the 
new  district  as  amended."  The  Italicized 
portion  of  the  title  above  quoted  is  the  title 
of  the  act  of  1895.  The  act  of  1913  enlarges 
the  old  school  district  of  the  city  of  Anderson 
by  annexing  certain  adjacent  territory  lying 
within  the  boundaries  therein  designated, 
and,  so  enlarged,  the  school  district  extends 
beyond  the  corporate  limits  of  the  city. 
Among  other  things,  the  act  authorizes  the 
board  of  trustees  of  the  new  school  district 
to  submit  to  the  qnalifled  voters  residing 
therein  the  question  of  issuing  $100,000  of 
boudsj  and  provides  that  $35,000  of  the  bonds 
so  issued  shall  be  exchanged  for,  or  used  to 
pay,  the  $35,000  of  school  bonds  issued  by 
the  city  ol]  Anderson,  and  the  balance  for  the 
purpose  of  Improving  the  present  school  prop- 
erty, acquiring  additional  property,  and 
erecting  buildings  for  school  purposes.  The 
title  to  all  the  property  procured  by  the  pro- 
ceeds of  the  $35,000  of  school  bonds  issued  by 
the  city  of  Anderson  is  in  the  trustees,  who 
were  continued  in  office  by  the  act  of  1913 
and  made  trustees  of  the  new  school  dis- 
trict; and  under  that  act  all  the  property 
of  the  old  school  district  becomes  the  prop- 
erty of  the  new  school  dls^ict.  No  part  of 
the  territory  annexed  to  the  old  school  dis- 
trict was  under  any  bond  debt  for  school 
purposes;  nor  was  there  any  school  prop- 
erty therein,  so  that  the  new  district  acquir- 
ed no  school  property  from  the  annexed  terri- 
tory. 

At  the  election  ordered  by  the  trustees, 
only  one  box  was  provided,  which  was  at  the 
courthouse,  iu  the  city  of  Anderson,  where 
all  the  voters  of  the  district  had  to  vote. 
The  election  resulted  iu  favor  of  issuing  the 
bonds,  and,  the  trustees  having  advertised 
for  bids  for  so  much  of  them  as  are  to  be 
sold,  this  action  waa  brought  to  enjoin  the  is- 
suing thereot 

[1]  The|  first  objection  made  is  that  the  &<A 
of  1913  violates  section  13  of  article  2  of 
the  Constitution  in  authorizing  the  trustees 
to  hold  an  election  on  the  question  of  issuing 
bonds  without  requiring,  as  a  condition  pre- 
cedent of  such  Section,  a  petition  of  a  ma- 
jority of  the  freeholders  of  the  district  The 
section  in  question  reads:  "In  authorizing  a 
special  election  in  any  Incorporated  city  or 
town  In  this  state  for  purpose  of  bonding 
the  same,  the  General  Assembly  shall  pre- 


scribe as  a  condition  precedent  to  the  holding 
of  said  election  a  petition  from  a  majority 
of  the  fredioiders  of  said  dty  or  town  as 
shown  by  its  tax  books,  and  at  such  electlona 
all  electors  of  such  dty  or  town  who  are 
duly  qualified  for  voting  nnder  sectton  12 
of  this  article,  and  who  have  paid  all  taxes, 
state,  county  and  municipal,  for  the  prevlona 
year,  shall  be  allowed  to  vote ;  and  the  vote 
of  a  majority  of  those  voting  in  said  election 
shall  be  necessary  to  authorize  the  Issue  of 
said  bonda"  Even  a  casual  reeding  of  this 
section  shows  that  It  is  not  applicable  to  the 
electloit  authorized  by  the  act,  which  was  not 
In  any  incorporated  city  or  town,  in  the  sense 
in  which  those  words  are  used  in  the  Con- 
stitution, nor  for  the  purpose  of  bonding  the 
same.  Bat  it  was  In  a  iB>eciaI  school  district 
wtiich  was  not  even  coterminous  with  the 
city,  though  It  would  have  made  no  dUter- 
ence  If  It  had  been,  because  the  purpose  of 
the  election  was  the  bonding  of  the  school 
district  and  not  the  city.  The  Oonstitntlon 
(section  5,  art  10)  contemplates  the  lasnliiir 
of  bonds  by  different  political  divisions  or 
.  municipal  corporations  extending  over  Qie 
same  territory  or  parts  thereof. 

[2]  There  is  no  provision  In  the  Constitu- 
tion which  requires  a  petition  of  fre^olders 
as  a  condition  precedent  to  an  election  on 
the  question  of  issnli^  bonds  of  a  school  dis- 
trict as  that  above  quoted  with  regard  to 
Issuing  city  or  town  bonds. 

[3]  Section  1743  of  the  Civil  Code  of  1912 
requires  a  written  petition  of  at  Wst  one- 
third  of  the  resident  electors  and  a  like  pro- 
portion of  the  resident  freeholders  of  the  dls- 
,ti1ct  as  a  condition  precedent  of  such  an 
election.  But  the  act  of  1918,  being  of  later 
date,  though  it  contains  no  repuOing  clause, 
yet  as  it  deals  with  the  same  subject  In  so 
far  as  It  affects  the  election  In  question,  and 
it  expressly  authorizes  the  trustees  to  hold 
the  election  and  does  not  require  such  peti- 
tion, necessarily  has  the  effect  of  repeallns 
so  much  of  section  174S  as  Is  Inconsistent 
with  Its  own  provisions. 

[4]  The  petitioners'  next  contention  Is  that 
the  act  of  1913  violates  section  S  of  article 
11  of  the  Constitution,  which  provides:  *^at 
when  any  school  district  laid  out  nnd^  this 
section  shall  embrace  cities  or  towns  already 
embraced  Into  special  school  districts  in 
which  graded  school  buildings  have  been 
erected  by  the  Issue  of  bonds,  or  by  special 
taxation,  or  by  donation,  all  the  territory-  In- 
cluded In  said  school  district  shall  l^r  Its 
Just  proportion  of  any  tax  Oat  may  be  levlecl 
to  liquidate  such  bonds  or  support  Uie  public 
schools  therein."  The  qiedfic  objectton 
urged  la  that  the  act  falls  to  provide  that  all 
territory  Inclnded  in  the  new  district  shall 
bear  Its  Just  proportion  of  any  tax  that  maj- 
be  levied  to  liquidate  the  $86,000  of  bonds  la- 
sued  by  the  city  of  Anderson.  Tlie  act  does 
provide,  impliedly  at  least,  that  all  the  tort- 
tory  In  the  new  district  shall  bear  its  Jnst 
proportion  of  snch  a  tax,  foric  Novldes  that 
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tbe  Ux  for  that  purpose  shall  be  levied  upon 
all  the  proper^  of  the  district  as  assessed 
for  taxation  for  all  other  purposes.  It  Is 
snssested,  however,  that  the  newly  annexed 
territory  should  pay  a  greater  proportion  of 
the  (3C,000  than  the  old.  and  this  becanse 
the  old  territory  already  owned  the  property 
acquired  by  the  use  of  the  proceeds  of  those 
bonds,  while  the  new  territory  owned  no 
property  at  all.  Bat  It  must  be  remembered 
that  the  bonds  have  not  been  paid,  and  that 
thej  are  presumed  to  represent  the  value  of 
the  property.  There  la  nothing  to  show  that 
It  hbs  increased  or  decreased  In  value  since 
It  was  purchased.  Therefore,  as  to  that 
pTojferty,  the  two  sections  of  the  new  district 
stand  on  tlie  same  footing  as  If  the  property 
bad  Just  been  purchased.  While  the  old  terri- 
tory haa  been  taxed  to  pay  the  Interest  on  the 
bonds  since  they  were  Issued,  the  citizens 
thereof  have  had  the  use  of  the  property  as 
compensation  therefor.  Moreover,  in  the  ab- 
maaeB  of  any  showing  to  the  contrary,  the 
court  will  presume  that  the  Legislature  con- 
sidered that  matter  and  ob^ed  the  mandate 
of  the  Constitution  and  Imposed  upon  each 
section  of  the  new  district  Its  Just  proportion 
of  such  tax. 

[B,  13  Hie  next  contention  is  that  the  act 
▼lolatea  snbdivlfllons  5  and  11  of  section  34 
of  article  8  of  the  Gonstltntlon.  That  sec- 
tion prohibits  local  or  special  le^slaUon  on 
eertaln  subjects.  Subdivision  S  prohibits  any 
local  or  special  law  "to  incorporate  school 
districts,"  and  aubdivlslon  11  provides  that, 
**where  a  general  law  can  be  made  applicable, 
no  special  law  shall  be  enacted."  These  ob- 
jections are  met  and  answered  by  the  ded- 
alons  of  this  court  in  State  v.  McGaw,  77 
S.  G.  351.  58  S.  E.  145,  and  State  v.  Broclc. 
66  S.  G  357,  44  S.  B.  S31. 

[7]  The  objection  that  the  act  relates  to 
more  than  one  subject  and  that  the  subject 
thereof  Is  not  expressed  In  the  title,  contrary 
to  the  provision  of  section  17  of  article  3  of 
the  Constitution.  Is  also  untenable,  as  will 
clearly  appear  from  a  consideration  of  the 
title  and  the  provisions  of  the  act.  This  pro- 
vision of  the  Constitution  requiring  that 
every  act  shall  relate  to  but  one  subject, 
which  shall  be  expressed  in  the  title,  has 
been  so  fully  and  so  frequently  expounded 
and  applied  that  it  would  be  useless  to  at- 
tempt to  add  anything  upon  tliat  subject. 
See  Dove  v.  Rlrkland,  02  S.  C.  813,  323,  76  S. 
E.  603,  and  cases  cited. 

[S]  The  last  objection  to  the  act  upon  con- 
stitutional grounds  la  because  it  confers  upon 
tlie  beard  of  trustees  power  to  suspend  the 
operation  thereof.  If  the  result  of  the  elec- 
tion should  be  against  Issuing  the  bonds. 
tbeteby,  as  It  is  alleged,  conferring  upon  the 
trustees  legislative  power.  The  language  re- 
Ued  upon  to  sustain  this  objection  Is  as  fol- 
lows: "As  It  will  be  impracticable  to  carry 
out  the  amendment  herein  provided  for  If 
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the  voters  of  said  district  should  rtfuse  to 
authorize  the  Issuing  of  bonds  herein  pro- 
vided and  for  the  special  school  tax,  the 
trustees  are  hereby  authorised  to  suspend 
this  amendment  and  to  carry  on  schools  ac- 
cording to  the  provisions  of  the  original  act 
until  such  time  as  the  qualified  voters  shall 
autborlze  said  bonds  issued  and  said  spe<^al 
tax  levy,  at  which  time  the  said  board  of 
trustees  shall  operate  under  this  amend- 
ment" Aa  the  oontlngaicy  upon  which  the 
trustees  were  authorised  to  suspend  the  act 
did  not  and  cannot  arise,  since  the  voters 
did  authorize  the  issue  of  bonds,  It  would 
seem  that  the  Questlcai  raised  by  ttiis  objec- 
tion has  become  acadendc.  But;  properly 
construed,  the  act  does  not  confer  legislative 
poww  upon  tlie  trustees,  because  the  Legis* 
latnre  Itself  prescribed  ^  contingency,  upon 
the  happening  of  which  the  amendment 
should  be  suspended.  No  discretion  to  sua* 
pend  the  amendmoit  was  vested  in  the  trus- 
tees. The  laivoase  above  quoted  was  intend- 
ed merely  as  a  direction  to  them  as  to  the 
course  which  they  should  pursue  on  the  hap- 
pening of  the  contingency  named. 

[I]  It  was  properly  omceded  Uiat  there  la 
nothing  in  the  fact  that  only  one  voting  place 
was  provided  for  holdliv  the  Section.  We 
luiow  of  no  law,  constitutional  or  atatutoiy, 
and  none  has  been  cited,  which  required  more 
than  (me  voting  place.  Indeed,  the  act  at 
1S95,  of  which  the  act  of  1913  was  only  an 
amendment,  required  tbat  the  elections  there- 
in provided  for  should  be  held  at  the  court- 
house in  the  dty  of  Anderson.  It  vras  sug- 
gested that  separate  voting  places  should 
have  been  provided  for  those  residing  In  the 
new  territory  and  those  residing  In  the  old, 
and  that  a  majority  of  each  section  should 
have  been  required.  It  Is  sufficient  to  say 
that  the  Legislature  ilA  not  so  require,  and 
we  see  no  good  reason  why  it  should  have 
done  so. 

The  petition  ia  dismissed. 

GARY,  C.  J.,  and  WATTS  and  FBASSR, 

33.,  concur. 

(140  Ga.  663) 

EDWABD8  et  aL  v.  TOWN  OF  ODTTON 
et  aL 

(Supreme  Court  of  Georgia.    Aug.  11,  1913.) 
(SyllabuB  iy  the  Court.) 

1.  MumCIFAL  COBPOBATIONS  (J  917*)— ISSU- 
ANCE or  Boif OS— Injunction. 

Where  a  Judge  of  the  superior  court  has 
rendered  jadgment  confirming  and  validating 
the  issuance  of  bonds  by  a  municipality,  under 
the  provisions  of  CivU  Code  1910,  g§  445,  447, 
and  00  bill  of  exceptions  assigning  error  upon 
such  judgment  is  filed  within  20  days  from  the 
date  thereof,  for  the  purpose  of  carrying  the 
questions  raised  in  the  proceedings  to  vuidate 
the  bonds  to  the  Supreme  .Court,  then,  under 
the  provisions  of  section  448  of  the  Civil  Code, 
"the  judgment  of  the  superior  court,  so  con- 
forming and  validating  the  issuance  of  the 
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boDdi,  shall  be  forever  condosiTe  npoQ  the 
Talidi^  of  the  bonds  against  the  *  *  *  ma- 
nidpc^t?.  •  •  •  and  the  validity  of  the 
bonds  BDEiU  Dever  be  called  into  queBtion  in  any 
court  in  thia  state."  Consequently,  after  the 
validation  of  certain  manicipal  bonds,  as  recit- 
ed above,  no  writ' of  error  to  the  judgment  val- 
idating the  same  having  been  soed  out  within 
the  time  prescribed  by  law,  it  was  not  error 
for  the  court  below  to  refuse  to  enjoin  the  Is- 
suance of  said  bonds  at  the  enit  of  certain  tax- 
payers of  the  town  issuing  tha  bonds,  upon 
the  ground  that  the  town  was  not  authorized 
"to  establish  a  system  of  waterworlts  in  the 
town,  nor  a  system  of  electric  lights  tn  the 
town  ;  the  construction  and  installation  of 
the  system  of  waterworks  and  electric  lights 
in  the  town  being  the  objects  to  which  the  pro- 
ceeds of  the  bonds  were  to  be  applied.  Epping 
V.  aty  of  Columbus,  117  Ga.  263,  43  S.  B.  803; 
Holton  v.  City  of  Camilla.  134  6a.  660.  68  S. 
B.  -472.  31  L.  R.  A.  (N.  S.)  116,  20  Ann.  Cas. 
199;  Baker  v.  City  of  Cartersville.  127  Ga. 
221,  ^  S.  B.  249.  Whether  the  groand  set 
forth  in  the  petition  for  injunction,  that  "the 
levy  of  a  tax  to  pay  the  interest  and  principal 
of  the  bonds  will  require  the  levy  of  a  tax  in 
excess  of  the  rate  of  one-fourth  of  1  per  cent., 
the  limit  of  the  taxing  power  of  the  municipal- 
ity as  fixed  by  its  charter,"  would  be  a  good 
ground  for  injunction,  is  not  decided,  as  the 
evidence  did  not  require  a  finding  that  a  levy 
of  a  tax  sufficient  to  pay  the  interest  and  prin- 
cipal of  the  bonds  would  exceed  the  charter 
limit 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations.  Cent  Dig.  U  1918-1918.  1941; 
Dee.  Dig.  I  917.*J 

■!.  Appkal  aitd  Ebbob  <|  170*)— Conbtitu- 

TIONAX.  QUKBTIORS—PBBSENTATIOn  BBLOW. 
Questions  as  to  the  constitutionality  of  the 
Code  sections  cited,  relative  to  the  validation 
of  bonds  issued  by  a  municipality,  which  were 
jiot  raised  at  the  bearing  of  the  petition  for  in- 
junction, and  upon  which  no  ruling  was  invok- 
ed in  the  court  below,  will  not  be  considered 
In  this  court 

[Ed.  Note.— For  other  cases,  sec  Appeal  and 
Error.  Cent  Dig.  ||  1085-1062,  1099.  1100; 
Dec.  Dig.  I  170.*J 

Error  from  Superior  Court,  EiBngbam 
County;  W.  W.  Sheppard,  Judge. 

Action  by  M.  Edwards  and  otberB  against 
the  Town  of  Guyton  and  others.  Jadgment 
for  defendants,  and  plaintiffs  bring  error. 
Affirmed. 

Geo.  H.  Blcbter,  of  Savannah,  for.  i^ln- 
Wts  In  error.  0.  T.  Ouyton,  of  Guyton,  for 
ilef«idant8  In  error. 

BECK,  J.  Judgment  afllrmed.  All  the 
Jnsttcea  concur. 


(140  a«.  435) 

OOWART  et  al.  v.  SINGLETART. 
(Supreme  Court  of  Georgia.    July  21.  1913.) 

fSyllahut  »y  the  Oourt.) 
1.  Hrfebetvcr  (1 101*V— Afpbai.  and  Ebbob  (t 

1071*}— UARMLB88  E&BOB— MOTION  VOE  BB- 

Rbfxbehce. 

While  ttie  report  of  the  auditor  was  not  as 
full  or  explicit  as  it  might  have  been,  under  the 
facts  of  the  case,  there  was  no  reversible  error 
in  overruling  a  motion  for  a  re-reference. 

(a)  The  recovery  of  the  amount  of  an  open 


account  was  waived;  and  If  there  was  a  lack 
of  spedflcatkm  as  to  its  items,  this  win  not  re- 
quire a  reversaL 

lEd.  Note. — For  other  cases,  see  Reference. 
CJent  Dig.  H  169-180:  Dec.  Dig.  S  101;*  Ap- 
peal and  Error,  Cent  Dig.  H  4284-4239 ;  Dec. 
Dig.  I  1071.*] 

2.  BEraaBNOB  (H  99*)— HonoB  roB  Rb-Bbt- 

KBENCB. 

The  action  was  equitable  in  character,  the 
evidence  was  suffldent  to  authorize  tlie  fipding 
of  the  auditor  in  favor  of  the  plaintlflF,  and  the 
ruling  of  the  presiding  judge  m  overniling  the 
exceptions  thereto  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  SS  167-168 ;  Dec.  Dig.  |  99.*] 

8.  VEKDOB  AMD  Pdbchaseb  (S  39*}— Cohtbaot 
— VaLIDITT — BlOBT  TO  BxPCBOnASB. 

It  is  legally  possible  for  one  person  to  sell 
land  to  another  at  an  agreed  price,  and  at  the 
same  time  to  secure  the  right  to  repurchase  it; 
and  if  actually  made  in  good  faith,  such  a  trans- 
action is  enforceable. 

[Ed.  Note.-~For  otber  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  9 ;  Dec  Dig.  S  39.*] 

4.  Fbauds,  Statitib  or  (I  18*)— Pbohisb  to 
Answeb  fob  AifOiHBB's  jDkbi^Aoobftahob 
or  Dbbd. 

The  obligee  In  a  Iwnd  for  tide  made  a  war- 
ranty deed  to  another.  In  the  deed  it  was  pro- 
vided that  the  grantee  bound  liimself  to  see  that 
the  obligations  of  his  grantor  under  the  bond 
should  be  complied  with,  and  the  grantee  took 
possession  and  rented  to  the  grantor.  Beld, 
that  this  provision  bound  the  grantee  to  pay  the 
purchase  money,  and  it  was  not  (^noxious  to 
the  statute  of  frauds. 

(a)  Whether  the  transaction  hi  the  present 
case  was  in  fact  a  sale  with  an  option  to  re- 
purcbase,  or  a  method  of  securing  an  indebted- 
ness, and  whether  there  was  fraud,  or  usury,  or 
what  was  the  actual  consideration,  were  ques- 
tions dependent  ajHHi  the  evidence:  and  the 
auditor  having  reported  in  favor  of  the  taker 
of  the  deed  attacked  on  sucb  grounds,  and  the 
presiding  judge  having  overruled  exceptions  to 
his  report,  and  such  finding  and  ruling  being  au- 
thorized by  the  law  and  endoioe,  this  court  wlU 
not  interfere. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  27-31 :  Dec  Dig.  1 18.*] 

6.  Vbndob  and  Pubchasbb  (I|  96,  214,  215*) 
-Estoppel  ({  38*)— ABsiomiEHts  (H  8,  68*) 
— Fobibitubb— Bond  bob  Xitlb— BBsmo- 

TIONB  ON  AXIBKATIOn. 

Where  a  bond  for  title  stipulated  that  it 
was  not  transferable,  and  the  obligee.  t>efore 
paying  any  of  the  nota  given  for  the  purchase 
mtmey,  executed  a  warranty  deed  to  a  third 
person,  tn  which  there  was  a  provirion  Undine 
the  grantee  to  pay  the  purduise-money  debt  of 
the  grantor,  and  the  grantor  became  the  ten- 
ant of  the  grantee,  and  where  the  grantee  paid 
to  the  obligor  in  the  bond  more  than  half  of  tiie 
purchase-money  notes  as  they  became  due,  if 
thereafter  the  maker  of  the  bond,  with  the  con- 
sent of  the  obligee  therein,  accepted  from  an- 
other the  unpaid  balance  of  the  purciiase  mon- 
ey before  It  fell  due,  and  executed  to  such  pei^ 
son  a  fee-simple  conveyance,  he  taking  with  no- 
tice of  the  rights  of  the  grantee  from  the  ob* 
ligee  in  the  bond,  and  thereafter  conveying  to 
such  obligee  a  life  estate  in  one-half  of  the  land, 
under  such  drcumstances  ttie  grantee  from  the 
obligee  in  the  bond  could.  In  a  proper  equitable 
action,  obtain  a  decree  against  the  person  so 
taking  a  deed  from  the  obligor  in  the  bond,  re- 
quiring such  person  to  make  a  deed  to  the  p'aiip- 
tiff  upon  payment  of  the  amount  mid  oat  by 
sucb  defendant  Un  proper  credits  for  meene 
profits,  and  a  decree  against  such  person  and 
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the  obligee  In  the  bond,  canceling  the  deed  to 
tbe  latter  and  recovering  the  property. 

(a)  No  qaestlon  of  wnetber  tender  was  nec- 
BBmary  arisea  under  the  plaadinga  and  evidence. 

(b)  The  obligor  In  the  bond  having  died,  no 
representative  of  the  estate  waa  made  a  party, 
and  the  action  proceeded  against  the  grantee 
from  each  oUigor  and  the  obligee  in  the  bond. 
The  defense  waa  not  an  administrator  of 
Bueh  obligor,  but  hj  the  obligee  and  the  person 
taking  a  conveyance  from  the  obligor,  with  no- 
tice. 

fEId.  Note.— For  other  cases,  see  Vendor  and 
PurcfaBser,  Cent  Dig.  H  168-160,  436.  442-462; 
Dec.  Dig.H  96,  214.  215  Eatoppel.  Cent  Dig. 
SI  9B-10T:  Dec.  Dig.  I  88;*  Aailgnmenta, 
rent  Dig.  H  S,  121-123 ;  Dec.  THg.  H  8.  58.*] 

Hill.  J.,  dissenting. 

Error  from  Superior  Oonrt,  Early  Oonnty; 
W.  C.  Worrill,  Judge. 

Action  by  A.  J.  Slnsletsry  against  Caroline 
Cowart  and  others.  Jud^^sent  tox  plaintiff, 
and  defendants  bring  error.  Afflrmed. 

On  January  27, 1907,  A.  J.  Slngletaiy  filed 
his  equitable  petition  against  B.  S-  Orlmsl^. 
H.  H.  Grimsley,  Caroline  Cowart,  and  Mrs.  B. 
E.  Holmes.  It  does  not  appear  that  Mrs. 
Holmee  was  served,  or  that  her  administra- 
tor was  made  a  party  after  her  death.  The  pe- 
tition allied  In  substance  as  follows:  On  De- 
cember 24,  1902,  Mrs.  Holmes  bargained  to 
CaroUne  Cowart  a  certain  described  lot  of 
land.  The  purchase  price  was  fixed  at  $1,250. 
represented  by  23  notes  of  $50  each,  and  one 
note  for  $100,  falling  due,  respectively,  on  the 
let  days  of  September,  October,  November, 
and  December, 'in  each  successive  year  there* 
after ; .  the  last  note  being  due  on  Decnnber  1, 
1908.  Mrs.  Holmes  gave  to  Caroline  a  bond 
for  title  In  accordance  with  these  terms.  On 
January  12,  1903,  Caroline  Cowart  represent- 
ed to  the  plaintiff  that  she  was  unable  to  com- 
ply with  her  agreement  to  pay  the  notes  as 
they  became  due,  and  offered  to  convey  to  him 
the  land  if  he  would  pay  the  notes  as  they 
matured.  She  accordingly  executed  to  him  a 
warranty  deed  for  the  land,  in  which  was 
contained  a  recital  that  be  bound  himself 
to  see  that  her  obligations  to  Mrs.  Holmes 
should  be  complied  with.  He  accordingly 
paid  to  Mrs.  Holmes  the  notes  as  they  ma- 
tured, and  at  the  date  of  the  filing  of  the 
petitiou  he  had  paid  to  her  15  of  the  notes, 
amounting  to  $750,  besides  interest  Caro- 
line Cowart,  after  the  execution  of  her  deed 
to  the  plaintiff,  leased  the  land  from  him, 
and  remained  In  possession  thereof  as  his 
tenant:  but  the  term  of  her  tenancy  has  ex- 
pired. On  November  6,  1906,  she  and  B.  S. 
Grlmsley,  for  the  purpose  of  defrauding  him 
and  defeating  his  rights,  and  with  full  knowl- 
edge of  them,  had  Mrs.  Holmes  to  execute  to 
Orlmsley  a  warranty  deed  to  the  land.  (H. 
H.  Grlmsley,  though  made  a  party,  appeared 
in  the  progress  of  the  case  to  have  no  inter- 
est in  the  matter.)  B  S.  Grlmsley  paid  to 
Mrs.  Holmes  the  balance  due  on  the  land,  and 
all  the  purchase-money  notes  were  surren- 


dered to  Um,  exc^  thrae  irtdch  flie  plain- 
tiff had  prerlonsly  taken  op.  Orlmsl^  made 
a  deed  conveying  a  life  estate  In  one-half 
of  the  land  to  Caroline  Cowart  It  la  the 
purpose  and  Intention  of  Grimaley  to  take 
possesBUm  of  the  land,  and  of  Caroline  Cow- 
wart  to  snrxender  it  to  bim.  The  plaintiff 
has  always  been  ready,  wUllng,  and  able  to 
comply  with  bis  contract  and  pay  the  bal- 
ance of  the  purchaae-moaey  dne  aa  It  ma- 
tured, and  be  ofleis  to  do  so.  He  prays  that 
Grlmdey  be  enjoined  from  taking  ponesalon 
of  the  land;  that  Caroline  Cowart  be  enjoin- 
ed from  snrrenderiug  it  to  blm;  that  sbe  be 
ousted  from  possession;  that  his  lien  for  rent 
be  established;  that  Orlmsl^  be  rednlred  to 
accept  BO  much  of  Uie  purchase  price  of  the 
land  aa  has  fallen  doe  the  terms  of  the 
notes,  and  be  required  to  ddlver  to  tbe  plain- 
tiff the  notes  for  such  amount  held  by  Grlms- 
ley,  and  to  accept  the  paymoat  of  the  re- 
maining notes  as  they  mature;  that,  upon 
tbe  payment  by  the  plaintiff  of  the  balance  of 
the  purchase  money,  Grlmsley  be  required  to 
execute  to  the  plaintiff  a  deed  to  the  land; 
that  the  deed  from  Grlmsley  to  Caroline  Co- 
wart be  surrendered  and  canceled;  and  for 
process  and  general  relief.  The  plaintiff 
amended  by  alleging  that  Caroline  Cowart 
waa  insolvent,  and  that  the  defendants  had 
remained  In  possession,  and  had  enjoyed 
the  rents,  issues,  and  profits,  of  the  yearly 
value  of  $200,  for  which  the  plaintiff  prayed 
Judgment  as  mesne  profits. 

Answers  were  filed  by  B  8.  Grlmsley  and 
Caroline  Cowart,  In  which  they  denied  the 
alleged  grounds  for  recovery,  and  averred 
that  Grlmsley  was  a  purohaser  for  value 
from  Mrs.  Holmes.  They  attacked  the  deed 
from  Caroline  Cowart  to  Slngletary  on  sub- 
stantially the  following  grounds:  (1)  It  was 
procured  by  fraud.  &)  It  was  procured  by 
duress.  (3)  It  was  upon  an  Inadequate  con- 
sideration, coupled  with  great  disparity  in 
mental  capacity  on  the  part  of  the  contract- 
ing parties.  (4)  It  was  given  to  secure  a 
usurious  debt  (6)  It  was  given  as  a  security 
for  or  In  payment  of  the  debts  of  her  hus- 
band. It  was  also  contended  that  Slngletary 
made  no  valid  and  binding  promise  in  writ* 
ing  to  pay  the  notes  given  by  Caroline  Cow- 
wart  to  Mrs.  Holmes.  Caroline  Cowart  offer- 
ed, in  her  answer,  to  pay  to  the  plaintiff 
any  sum  that  might  be  found  Justly  due  to 
him. 

A  demurrer  to  the  petition  was  overruled, 
but  no  exception  was  taken  to  that  ruling. 
A  verdict  was  rendered  in  favor  of  tbe  plain- 
tiff. The  case  was  brought  to  this  court,  and 
the  Judgment  was  reversed  on  account  of  er- 
rors in  the  charge.  Grlmsley  v.  Slngletary, 
133  Ga.  56.  66  S.  B.  92,  134  Am.  St  Bep.  196. 
Later  the  case  was  referred. to  an  auditor, 
whose  report  found  in  favor  of  Slngletary. 
A  motion  for  a  re-reference  was  made  and 
denied;  and  to  this  ruling  exertions  pen- 
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dente  Ute  were  filed,  and  error  was  robae- 
qaentl7  aaaigned  thereon.  Eim^tions  of 
law  and  fact  to  tbe  report  of  the  auditor 
were  filed.  The  presiding  Jadge  orerruled 
the  exceptiona  of  law,  declined  to  ai^rOfe  the 
exceptions  of  fact,  and  rendered  a  decree, 
Buhstance,  that  Qrlmaley  shoald  recover  of 
Slngletarr  $435.70.  with  Interest  from  the 
date  of  the  auditor's  report  (that  being  tbe 
difFerence  between  the  amount  paid  by 
Grlmsley  to  Mrs.  Holmes  and  the  amount 
fbund  against  him  on  account  of  mesne  prof- 
Its  for  the  half  of  tbe  land  to  which  he  had 
held  possession),  less  $100  for  the  rent  of  tbe 
land  for  the  then  current  year;  that,  upon 
tender  of  payment  of  this  net  amount,  Grims- 
ley  should  execute  to  Slngletary  a  convey- 
ance of  tbe  premises  In  dispute;  that  tbe 
plaintiff  recover  of  Caroline  Cowart  and 
Grimsley  tbe  premises  In  dispute,  subject  to 
a  lien  In  favor  of  Grimsley  for  tbe  amount 
decreed  In  bis  favor,  with  interest;  tbat 
Slngletary  recover  of  Caroline  Cowart  $570 
rent;  and  that  tbe  deed  from  Grimsley  to  her 
be  canceled.  Caroline  Cowart  and  Grimsley 
excepted.  Tbe  record  does  not  show  whether 
Mrs.  Holmes  was  ever  served.  No  answer 
by  her  is  in  tbe  record.  But  it  appears  in 
the  evidence  tbat  she  was  dead  at  tbe  Bme 
of  tbe  trial,  and  no  representative  on  her 
estate  Is  shown  to  have  been  made  ft  party. 
Other  material  facts  appear  in  tbe  opinion. 

Walter  nirk,  of  Blakely,  and  Pope  &  Ben- 
net,  of  Albany,  for  plaintUfs  In  error.  A.  6. 
Fowc^  of  Atlanta,  and  C  U  Glessner,  of 
Blakely,  for  defendant  In  trroT. 


LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1, 2]  1-8.  The  members  of  this 
court  are  agreed  as  to  all  matters  Involved 
In  this  cas^  except  on&  Tbe  Issues  of 
fact  were  found  in  favor  of  Slngletary  by  a 
Jury  on  a  former  trial,  and  by  Uie  auditor 
when  the  case  was  rc^rred  to  him.  The 
presiding  Judge  has  approved  that  finding,  and 
tbe  evidence  was  sufficient  to  authorise  blm 
80  to  do.  There  was  no  error  In  overruling 
the  motion  for  a  re-referenc&  The  reiwrt  of 
the  auditor,  while  somewhat  meager,  was  suf- 
ficiently fuU  to  withstand  the  attack  made 
upon  It  in  the  motion  for  a  re-reference,  and 
a  reversal  Is  not  required.  This  disiKMses  of 
tbe  contention  that  tbe  deed  made  by  Car- 
oline Cowart  to  Slngletary  was  procured  by 
fraud;  tbat  tbe  transaction  was  not  In  fact 
a  sale  with  an  option  to  repurchase,  but 
was  tbe  securing  of  an  Indebtedness;  tbat 
this  debt  was  infected  with  usury  and  in- 
cluded a  debt  of  her  husband;  tbat  there 
was  such  mental  disparity  between  tbe  par- 
ties and  such  inadequacy  of  consideration 
aa  to  amount  to  fraud;  and  all  others  de- 
pending on  questions  of  fact  Under  tbe 
evidence,  tbe  decision  In  Baggett  v.  Trulock, 
77  Ga.  3&i,  3  S.  E.  162,  is  not  controlling. 
See,  In  this- connection,  Felton  v.  Grier,  109 


Ga.  SaO,  86  S.  B.  17B;  kbsBlmurray  Blod- 
gett,  120  Oa.  9.  47  S.  E.  631;  Brown  t. 
Bonds,  12S  Ga.  8SS,  838;  64  8.  E.  933. 

[I]  We  were  requested  to  review  and  over- 
rule the  decision  In  Felton  t.  Grler,  supra. 
Its  special  application  to  tlds  case  is  the  rul- 
ing that,  it  being  legally  possible  for  the  own- 
er of  real  estate  to  sell  It  to  anotber  at  an 
agreed  price  and  at  tbe  same  time  secure  tbe 
right  to  repurchase,  the  law  will  enforce  muib 
a  transaction  when  actually  made.  Whether 
any  criticism  can  be  made  upon  anything 
tbat  was  said  in  the  opinion  Is  immaterial. 
The  principle  announced  la  correct,  and  we 
decline  to  reverse  It 

[4]  4.  It  was  urged  tbat  Slngletary  did 
not  bind  himself  In  writing  to  Caroline  Co- 
wart to  pay  tbe  parcbase-money  notes  which 
were  given  by  her  to  Mrs.  Holmes;  that,  If 
tberis  was  any  promise  to  that  effect,  It  was 
in  parol;  and  tbat  such  ft  promise  was  ob- 
noxious to  tbe  statute  of  frauds.  In  tbe 
deed  to  Slngletary  it  was  recited  tbat  Caro- 
line Cowart  had  given  her  notes  for  the  pur- 
chase money  of  tbe  land  to  Mrs.  Holmes, 
and  that  "Stngletary  bonds  tblnda]  blmsdf 
to  see  tbat  said  bond  is  complied  wltb."  The 
acceptance  of  this  conveyance  by  Slngletary 
bound  bim  to  carry  out  Buch  covenant.  Ky- 
tle  V.  Kytle.  128  Ga.  S87  (2),  67  S.  E.  748. 
As  between  blm  and  bis  grantor  such  an 
agreement  to  pay  purchase  money  was  not 
within  the  statute  of  frauds.  Ford  v.  Finney. 
35  Ga.  258;  Gorman  v.  Wood,  73  Ga.  870. 
374;  CoIdweU  Co.  v.  Cowart,  138  6a.  233,  243, 
76  S.  E.  42&U 

[I]  6.  We  now  come  to  the  only  point  of 
difference  between  tbe  members  of  this  court. 
Tbe  bond  for  title  which  was  given  by  Mrs. 
Holmes  to  Caroline  Cowart,  after  describ- 
ing tbe  terms  of  the  sale  and  the  notes  glv&k 
for  tbe  purchase  money,  and  binding  Mrs. 
Holmes  "to  make  or  cause  to  be  made"  good 
and  sufficient  title  in  fee  simple  to  the  land 
upon  payment  of  tbe  notes,  contelned  tbe 
following :  "It  is  hereby  understood  and 
agreed  tbat  time  la  of  tbe  essence  of  this  con- 
tract; and  should  the  party  of  the  second 
part  fail  to  pay  said  notes  as  they  become 
due,  then  this  bond  to  become  null  and 
void,  and  whatever  money  shall  be  paid  shall 
be  treated  as  rent  at  the  rate  of  $160  per 
annum.  And  it  Is  further  stipulated  that 
tbia  bond  is  not  transferable  to  any  ona" 
Under  the  tacts  of  the  case,  the  majority  of 
tbe  court  are  of  the  opinion  tbat  neither  of 
the  two  clauses  above  quoted  prevented  Sln- 
gletary from  having  eqiUtable  relief.  The 
first  clause  declares  time  to  be  of  the  essence 
of  tbe  contract,  and  provides  for  a  forfeiture 
in  case  of  nonimyment  of  the  purchase  mon- 
ey. This  clause  does  not  underteke  to  put 
any  restriction  upon  the  transfer  of  tbe  bond 
or  tbe  aUeuatlon  of  the  property  by  tbe  pur- 
chaser. There  was  no  evidence  to  show  tbat 
Mrs.  Holmes  ever  claimed  any  forfeiture  or 
breach  of  tbe  bond  arising  ^^ij^^w^^^t 
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On  the  contrary,  she  received  payment  from 
Slngletary  of  15  of  the  notes  substantially, 
If  not  exactly,  as  they  fell  due,  and  recelred 
a  large  i>art  of  the  purchase  money  from 
Grlmsley  In  discharge  of  the  remaining  notes 
before  they  were  due.  She  could  not,  of 
course,  claim  a  forfeiture  and  at  the  same 
time  receive  the  purchase  money.  So  that 
any  contention  that  there  was  a  forfeiture 
and  a  resale,  without  regard  to  the  prignal 
contract,  finds  no  support  whatever  In  the 
evidence.  Indeed,  such  is  not  the  contention ; 
but  this  clause  la  nsed  In  sapport  of  the  posi- 
tion that  there  was  a  limited  restriction  od 
alienation,  as  will  appear  below. 

The  clause  of  the  bond  for  title  npon  which 
tills  branch  of  the  case  depends  Is  the  second 
danse  above  quoted,  which  reads  as  follows: 
"And  it  is  further  stipulated  that  this  bond 
Is  not  transferable  to  any  one."  If  the  in- 
sertion of  such  a  stipulation  In  the  bond 
for  title  rendered  the  conveyance  by  the 
obligee  to  Singletary  absolutely  void,  so  that 
he  acquired  no  right  thereunder,  and  no  equi- 
ty arose  in  his  favor  by  reason  of  the  pay- 
ment of  a  large  part  of  the  purcixase  money 
to  Mr&  Holmes,  and  so  that  Mrs.  Holmes 
could  make  a  conveyance  to  Grlmsley,  re- 
ceiving from  him  the  balance  of  the  purchase 
money,  less  what  Singletary  had  paid,  and 
so  that  Grlmsley  could  convey  a  life  Interest 
In  half  of  the  land  to  Caroline  Cowart,  and 
Singletary  could  thus  be  entirely  left  out, 
and  would  have  no  equitable  right  whatever, 
then  the  finding  of  the  auditor  and  the  de- 
cree of  the  oonrt  were  wroi^ ;  otherwise,  they 
were  right  There  was  evidence  tending  to 
show  that  Mrs.  holmes  knew  that  Single- 
tary was  sending  to  her  money  to  pay  the 
notes  of  Garoline  Gowart  as  they  tell  due, 
and  tliat  she  accepted  the  money  blm 
and  d^vered  np  the  notes  so  luid.  There 
was  also  abundant  evidence  to  show  that 
Grlmsley  knew  tliat  Caroline  Cowart  had 
made  a  deed  to  Singletary,  and  that  ^in^Xe- 
tary  had  leased  the  place  to  her  as  tils  ten- 
ant, and  that  Grlmsley  was  thus  aftected 
with  notice  that  Singletary  had  or  claimed 
some  ^racto-  of  interest  In  ttie  land  be- 
fore Grlmsley  took  a  deed  from  Mrs.  Holmes. 
It  is  also  nndispated  that,  in  acquiring  title 
from  Mrs.  Holmes  by  paying  the  balance  of 
tbe  pnrehase  money  before  it  was  due,  Grlms- 
ley knew  that  a  large  part  oi  the  purchase 
money  had  been  paid,  and  that  he  was  re- 
ceiving the  benefit  of  such  payments,  and  was 
getting  the  land  Cor  snch  balance,  and  not 
for  the  entire  amount  stipulated  In  the  bond. 
He  tesUfled  In  general  terms  that  be  did  not 
know  that  Singletary  had  made  these  pay- 
ments, bat  thought  that  they  bad  been  made 
1^  Caroline  Cowart ;  but  he  admitted  having 
testified  on  a  former  trial  that  Caroline  had 
told  him  that  she  bad  made  a  deed  to  Single- 
tary, and,  as  stated  above,  there  was  evi- 
dence showing  that  he  was  put  on  notice  or 
inquiry  as  to  Slngletary's  interest,  and  the 
aaditor  found  against  him.   Hence,  in  con- 


sidering whether  the  report  of  the  auditor 
and  the  decree  can  be  declared  to  be  errone- 
ous as  matter  of  law,  we  must  accept  it  as 
a  fact  that  Grlmsley  acted  with  notltt  of 
Slngletary's  interest  Under  such  facts,  can 
it  be  held  that  Singletary  had  no  equitable 
rights,  and  that  he  was  cut  off  from  all  relief 
by  reason  of  the  provision  in  the  bond  for 
title  that  It  was  not  transferable?  The  ar- 
gument in  favor  of  such  a  poedtlon  most  rest 
snbstanlially  upon  one  or  an  of  these  con- 
tentions: First  that  tbe  bond  obligatlnK  the 
maker  to  convey  ft  fee-slmide  tltie  upon  pay- 
ment of  tbe  purchase  mon^  is  to  be  analo- 
gized to  a  cmveyance  in  fbe  ^ple,  and 
tiiat  In  such  a  conveyance  there  may  be  a 
limited  and  reasonable  restriction  upon  alien- 
ation; second,  that  tbe  bond  for  title  la  to  be 
analogized  to  «  chose  in  action,  which  at 
common  law  waa  not  assignable;  third,  that 
It  Is  to  be  amsidered  as  a  contract  between 
the  obliged  and  the  obligee,  and  that  tbe  ob- 
ligor bad  the  right  to  provide  with  whom 
she  de^red  to  deal,  and  that  the  contract 
should  not  be  assignable 

Befbre  taking  np  each  of  these  contentions 
separately,  it  may  be  well  to  note  tbat 
strictly  speaking,  there  was  no  transfer  of 
the  bond,  but  that  tbe  obligee  made  a  war- 
ranty deed  to  Singletary.  Whatever  title  the 
maker  of  snch  a  deed  might  acquire  there- 
after by  payment  of  tbe  purchase  money 
would  pass  to  her  grantee.  Parker  v.  Jones, 
67  Ga.  204;  Isler  v.  Griffin,  134  Ga.  192.  67 
S.  B.  854 ;  Powell  on  Actions  for  Land,  !  141. 
By  the  payment  of  the  part  of  the  purchase 
money,  be  or  she  ondoubtedly  acquired  an 
equitable  interest  which  could  be  conveyed. 
We  deem  It  unnecessary  to  consider  the 
question  of  whether  tbe  record  of  her  deed 
carried  constructive  notice  to  Grlmsley,  aa 
we  have  found  that  there  was  sufficient  evi- 
dence to  show  actual  notice  on  his  part 
If  this  conveyance  by  Caroline  Cowart  to 
Singletary  be  treated  as  substantially  an 
assignment  of  the  bond  for  title  to  blm,  nev- 
ertheless was  It  void,  and  did  he  acquire  no 
rights  thereunder,  or  by  virtue  of  his  pay- 
ment of  a  considerable  inrt  of  the  purchase 
money? 

The  first  contention  stated  above  is  depend- 
ent upon  analogizing  the  restraint  upon  an 
assignment  of  a  bond  for  title  to  a  restric- 
tion upon  alienation  by  the  grantee  in  a  fee- 
simple  deed,  cnvll  Code,  1  3657,  declares: 
"An  absolute  or  fee-simple  estate  is  one  in 
which  the  owner  Is  entitled  to  the  entire 
property,  with  unconditional  powers  of  dis- 
position during  his  life,  and  descending  to 
his  heirs  atid  legal  representatives  upon  his 
death  intestate."  This  definition  excludes 
/the  right  to  limit  the  power  of  disposition 
during  the  life  of  the  grantee,  if  the  estate 
Is  one  in  fee  simple.  Moreover,  by  section 
8718  of  the  Oivll  Code  It  is  declared:  "A  con- 
dition repugnant  to  tlie  estate  granted  is 
void."  In  Freeman  t.  FbllUps,  llS-Oa.  680, 
Digitized  by  VjOOQ 
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38  S.  Bl  MS,  It  was  beld:  "A  devise  glylng 
a  fee  in  luid  to  remalndenncai  on  tbe  ternd- 
natton  of  a  Ufe  estate,  with  the  restrictions 
thac  the  remaindermen  ahonid  'nerer  mort- 
gage, rent,  or  sell  said  parcel  of  land,'  vests 
In  snch  remaindermen,  at  the  death  of  the 
life  tenant,  a  fee  In  snch  land  free  from  the 
restrictions  songbt  to  be  imposed.  The  re- 
straint upon  alienation,  being  repugnant  to 
the  nature  of  the  estate,  Is  void."  We  are 
not  dealing  now  with  base  fees,  or  rever- 
sions, or  limitations  over,  or  with  the  quae- 
tlon  whether,  constmlns  a  particular  conver- 
ance  as  a  wluAe,  the  estate  conv^ed  ia  In 
fact  a  fee  simple,  or  a  less  estate  bnt  with 
a  conveyance  In-  fee  ^ple  In  whldi  tt  la 
sought  to  restrict  the  right  of  alienation  bj 
the  grantee. 

If  we  lo<A  to  anthorltlee  ontslde  ol  oar 
own  Code  and  dedslons,  attempts  to  inutose 
general  restraints  on  alienation  In  ^granting 
a  fee-simple  estate  are  beld  void,  as  r^rag- 
nant  to  the  estate  granted.  Bestralnts  npon 
alienation  of  leasehold  Interests,  estates  for 
years,  and  the  like  are  h^d  to  be  valid.  In 
order  to  protect  the  versionary  interest  of 
the  grantor.  Some  courts  have  held  that, 
coupled  with  the  grant  of  a  fee-simple  In- 
terest, there  may  be  a  reasonable  restraint 
on  alienation  for  a  limited  time,  or  prohibit- 
ing a  conveyance  to  a  particular  person,  or 
the  Uke.  The  leading  case  In  this  country  in 
which  this  subject  Is  elaborately  discussed 
is  De  Peyster  v.  Michael.  6  N.  T.  (2  Seld.) 
476,  07  Am.  Dec  470.  In  Mandelbanm  v. 
McDonell,  29  Hlch.  78,  IS  Am.  Rep.  61,  the 
subject  was  again  discussed  at  length  by 
Obristlancy,  J.  He  attacked  vigorously  the 
statement  of  some  tuct-wrlters  and  Judges 
that  a  grant  of  a  fee-simple  estate  could  be 
made,  and  at  the  same  time  the  grantee  could 
be  restricted  from  selling  such  estate  for  a 
limited  time.  He  declared  that  this  state- 
ment bad  arisen  from  a  misconception  of  the 
actual  ruling  in  Large's  Oase,  2  Leonard,  82, 
and  had  been  perpetuated  by  erroneous  obi- 
ter dicta  which  had  grown  Into  positive  as- 
sertloa  In  conclusion  be  said:  "And  we 
think  tt  would  be  unwise  and  Injurious  to 
admit  into  the  law  the  principle,  contended 
for  by  the  defendants*  counsel,  that  such 
restriction  should  be  held  valid,  if  imposed 
only  for  a  reasonable  tlma  It  la  safe  to 
say  that  every  estate  depending  upon  such 
a  question,  would,  by  the  very  fact  of  such 
a  question  existing,  lose  a  large  share  of  Its 
market  value.  Who  can  say  whether  the 
time  is  reasonable,  until  the  question  has 
been  settled  In  the  court  of  last  resort;  and 
upoD  what  standard  of  certainty  can  the 
court  decide  It?  •  •  •  The  only  safe  rule 
of  decision  is  to  hold,  as  I  understand  the 
common  law  for  ages  to  have  been,  that  a 
condition  or  restriction  which  would  suspend 
all  power  of  alienation  fur  a  single  day  Is 
Inconsistent  with  the  estate  granted,  unrea- 
souable,  and  void."  See,  also,  '2  Jarman  on 
Wills  (2d  Qd.)  140a  This  seems  to  accord 


wltti  the  definition  ct  •  feHlmide  estate  In 
our  Codes.  See,  also.  In  this  connection, 
Manierre  v.  Welling,  32  B.  1. 104,  78  Atl.  007, 
Ann.  Gaa.  19120, 1311,  and  note. 

In  24  American  and  Ekigllsh  Shicyclopedla 
of  Law  <?A  Bd.)  867|  It  i>  said:  'There  are 
many  dicta,  as  well  as  a  few  direct  antbor- 
ittet^  to  the  effect  tliat  restraints  on  aliena- 
tlou  for  a  limited  time  are  valid ;  bnt  in  a 
somber  at  cases  the  validly  of  audi  restraint 
has  been  aald  to  be  donbtfnl,  and  w  prin- 
ciple, and  according  to  the  wei^t  of  anthori* 
ty,  a  restrictlfm,  wbethu  by  way  of  condi- 
tion, <a  of  limitation  over,  or  of  bare  prohlb* 
itlon  against  any  and  all  alienation,  although 
for  a  limited  time,  of  a  rested  estate  In  fiee, 
whether  in  possession  or  remainder,  la  Told. 
In  the  oase  of  a  contingent  remalndg,  how- 
ever, or  of  anj  other  interest  not  vested,  a 
restriction  open  tlie  power  ot  aliettatlim  to 
last  as  long  as  the  interest  remains  contin- 
gent Is  valid.**  As  stated  abor^  we  need  not 
consider  the  subject  of  conditions  or  limita- 
tions over,  liere  medtloned,  as  they  are  not 
now  involTed.  In  JurlsdletionB  wliere  it  la 
hdd  tliat  a  restraint  npon  the  rt^t  to  adl 
a  fee-slmpie  Interest  for  a  limited  time  la 
permissible,  it  Is  generally  held  ttiat,  to  be 
enforceable,  it  most  be  cowled  with  a  rever- 
sion or  a  limitation  over.  1  Warr«Ue  (m 
Vendors  (2d  Ed.)  i  401,  p.  582;  FOwlkee  v. 
Wagoner  (Tenn.  <X  App.)  46  8.  W.  686; 
Fowler  v.  Dnhme,  143  Ind.  248,  42  N.  R.  623, 
637,  In  1  Warveile  on  Vendors  (2d  E>L) 
S  453,  p.  OSS,  it  is  said:  **Be8tralnts  with  re- 
spect to  time  have  in  sevraal  Instances  been 
held  good,  and  Qie  conditions  sustained,  pro- 
vided the  restriction  Is  limited  to  a  'rea- 
sonable period';  but  the  weight  of  anthorlty 
would  seem  to  be  against  the  validity  of  re- 
straints npon  alienation,  however  limited  ia 
time."  See,  also.  Gray,  Restraints  on  Aliena- 
tion (2d  Ed.)  IS  54.  106,  et  seq. 

Without  entering  at  length  Into  the  vari- 
ous authorities  on  this  subject,  we  think  It 
is  clear  that,  if  the  test  applicable  to  con- 
veyances of  a  fee-simple  estate  with  an  at- 
tempted restriction  on  alienation  were  ap- 
plied to  the  provlslou  of  the  bond  for  title 
now  under  consideration,  It  would  not  be 
valid.  E/vea  should  we  follow  those  authori- 
ties which  hold  that  there  may  be  a  restraint 
npon  alienation  for  a  reasonable  time,  the  re- 
straint sought  to  be  Imposed  In  this  bond  la 
not  In  terms  limited  as  to  time.  The  preced- 
ing provision  of  the  bond,  which  declares 
time  to  be  of  the  essence  of  the  contract,  and 
authorizes,  or  seeks  to  authorize,  a  forfeiture 
in  case  of  nonpayment,  cannot  help  the  case. 
It  did  not  declare  a  reasonable  time  within 
which  there  should  be  no  alienation;  nor  does 
It  appear  that  the  obligor  in  the  bond  has  in 
any  manner  sought  to  declare  a  forfeiture^ 
If  it  could  be  held  that  this  amounted  to  a 
restraint  upon  alienation  for  a  reasonable 
time,  namely,  until  the  last  payment  should 
fall  due,  It  could  only  be  enforced  for  the 
benefit  of  the  ogU^/^-d  by^(j6^H»l^ 
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Holmes  received  tbe  purchase  money  due  to 
tier  In  full,  she  had  ao  further  right  to  Insist 
on  tbe  restraint  upon  alienation. 

The  writer  has  dwelt  at  some  length  on 
tbe  question  of  restraint  upon  alienation  of 
a  fee-simple  estate,  because  it  la  an  impor- 
tant principle  In  the  law  of  real  estate,  and 
there  should  be  no  misapprehension  as  to  It, 
and  also  because  In  consultation  some  of  our 
Brethren  were  of  the  opinion  that  the  analo- 
gy is  important,  if  not  controlling,  in  the 
case.  In  so  far  as  the  argument  rests  upon 
the  rule  that  at  common  law  choses  In  action 
were  not  assignable,  so  as  to  convey  title,  but 
only  an  equitable  Interest,  It  la  sufficient  to 
say  that  this  rule  has  been  changed  by  otir 
BtatuteL  In  Civil  Code.  S  8653,  it  is  declared 
that  "all  choses  In  action  arising  upon  con- 
tract may  l>e  assigned  so  as  to  vest  the  tltl^ 
In  the  assignee,  but  he  takes  It,  except  ne- 
gotiable securities,  subject  to  the  equities  ex- 
isting between  the  assignor  and  debtor  at  the 
time  of  the  assignment,  and  until  notice  of 
tbe  assignment  Is  given  to  the  person  liable." 
In  Bewick  Lumber  Co.  v.  Hall,  94  Oa.  639, 
21  S.  E.  154,  a  written  Instrument  was  as 
follows:  "Credit  check  $6.50.  Number  687. 
February  20,  1891.  Issued  to  Aaron  Hatton. 
Not  transferable:  Payable  on  demand  in 
merchandise  by  Bewick  Lumber  Company. 
Johnsonvill^  Georgia.  O.  B.  Monroe.**  It 
was  held  that  this  was  a  chose  In  action 
arising  upon  a  contract,  and  that  it  was  as- 
signable, under  tbe  provisions  of  the  Code 
section  above  quoted.  This  mllng  was  made 
In  spite  of  the  fact  that  tbe  paper  contained 
tbe  words  "not  transferable."  It  may  be  re- 
marked, however,  that  this  was  not  an  execu- 
tory contract  containing  mutual  obligations. 
That  class  of  contracts  will  l>e  next  consid- 
ered. 

The  third  ground  upon  which  the  argnmoit 
rests  is  that  parties  have  a  right  to  contract, 
and,  among  other  terms  of  a  contract,  to  .pro- 
vide that  it  shall  not  be  assignable,  and  that, 
aa  against  the  party  who  does  not  consent  to 
the  assignment,  the  assignee  obtains  no 
right  Certain  classes  of  contracts  are  In- 
herently nonassignable  In  their  character, 
such  as  promises  to  marry,  or  engagements 
for  personal  services,  requiring  skill,  science, 
or  peculiar  qualifications.  When  rights  aris- 
ing out  of  contract  are  coupled  with  obliga- 
tions  to  bo  performed  by  the  contractor,  and 
Involve  such  a  relation  of  personal  confidence 
that  It  must  have  been  Intended  that  tbe 
rights  should  be  exercised  and  the  obliga- 
tions performed  by  him  alone,  ttie  contract, 
Including  both  his  rights  and  his  obligations, 
cannot  be  assigned  without  the  consent  of 
tbe  other  par^  to  such  contract  The  rule 
Is  sometimes  stated  by  saying:  "Contract 
Tights  coupled  with  liablUtles,  or  involving 
a  relation  of  personal  confidence  between  the 
parties,  cannot  be  transferred  to  a  third  per- 
son by  one  of  the  parties  to  the  contract 
without  the  assent  of  the  other." 

Tlfton,  ThomasviUe  &  Oolf  By.  Co.  t.  Bed- 


good  &  Co.,  116  Oa.  94B,  48  &  n  2S7.  That 
case  furnishes  an  illustration  of  tbe  rule. 
Tbe  contract  then  befbre  the  court  bound  a 
railway  company,  for  a  sufficient  considera- 
tion, to  put  in  a  side  track  to  connect  Its 
main  line  with  the  sawmill  of  a  certain  firm, 
and  to  transport  over  its  railway  lumber 
shipped  by  that  firm  at  a  certain  rate;  and 
it  bound  the  firm  to  ahlp  all  the  lumber  cut 
by  them  over  the  company's  railway,  with 
a  named  exception.  The  firm  entered  upon 
the  contract  an  assignment  of  their  Interest 
in  It,  and  tiie  transferee  entered  upon  ft  an 
assignment  to  another  firm,  who  sought  to 
enforce  the  contract  against  the  railway  com- 
pany. It  was  held  that  such  a  contract  was 
not  assignable  without  the  oonaent  of  Uie 
railway  company. 

In  Sims  V.  Gordele  Ice  Co.,  UO  Ga.  S97,  46 
3.  B.  841,  it  was  held  that  an  option  or  con- 
tract right  to  purchase  designated  property 
within  a  given  time  at  a  stipulated  price, 
payable  In  InBtallmeDta,  and  coupled  with 
certain  other  agreements,  upon  the  credit  of 
the  person  owning  such  right,  was  not  as- 
signable without  the  consent  of  the  other 
party. 

In  Simms  v.  Lide,  94  Ga.  663,  21  S.  D.  220, 
a  contract  under  seal  was  made  by  the  own- 
er of  land  to  conv^  It  to  another  upon  pay- 
ment of  a  stipulated  price  within  a  given 
time.  It  recited  a  conslderatloo  of  $C.  Be- 
fore the  md  of  the  period  mentioned  the 
obligee  in  the  contract  agreed  with  another 
person  to  sell  his  Interest  in  the  land  aris- 
ing under  such  contract  He  caused  the 
amount  of  purchase  money  to  be  tendered  to 
the  maker  of  the  agreement,  which  ahe  re- 
fused. He  then  filed  an  equitable  petition, 
for  the  use  of  tbe  person  with  whom  he  tiad 
contracted,  to  enforce  specific  performance 
It  was  held  by  this  court  that,  after  the  ob- 
ligee in  the  contract  had  elected  to  pay  the 
stipulated  price,  and  bad  tendered  it  within 
the  specified  time,-  and  demanded  a  convey- 
ance spedflc  performance  might  be  oiforced 
at  his  instance,  "suing  In  behalf  of  a  third 
person  to  whom  he  has  sold  all  his  interest 
in  the  premises  or  in  the  contract  sought  to 
be  enforced." 

In  Perry  v.  Paschal,  103  Oa.  134,  20  S.  E. 
703,  Perry  executed  to  Sims  a  paper  in  the 
following  terms:  "This  is  to  certify  that  I 
have  this  day  twrgalned  to  Jim  31ms  fifty 
acres  of  land  off  of  tbe  southeast  comer  of 
lot  Na  240  in  the  4th  district  of  TerreU 
County,  Ga.;  the  road  running  from  tbe 
Hayes  place  to  Dorse  Henry's  beln^  the  line. 
I  agree  to  make  him  a  good  titie  on  his  pay- 
ing me  $500.  I  agree  to  run  said'  amount 
three  years,  provided  tie  pays  tbe  rent 
promptly."  Within  less  than  a  year  after 
the  making  of  this  instrument  a  certain 
person,  on  behalf  of  Sims,  tendered  to  Perry 
tbe  principal  and  Interest  in  full,  and  de- 
manded that  a  deed  be  made  to  Sims.  Perry 
declined  to  do  so.  Two  days  later  Slma 
transferred  aU  his  inte^jfiti^^^^^i^ltme 
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to  one  PaschaL  Paschal  tendered  to  Ferry 
tbe  principal  and  Interest  due,  and  demand- 
ed a  deed,  wbich  was  refuused.  Pascbal  flled 
an  eqnltable  petition  to  compel  specific  per- 
formance. It  was  beld  tbat  "an  assignee  of 
such  an  agreement,  who  takes  It  irom  the 
vendee,  being  thereby  subrogated  to  all  his 
rights,  assumes,  upon  filing  a  proceeding  to 
enforce  the  agreement,  all  his  liabilities 
thereunder,  and  upon  a  continuance  of  the 
tender  la  entitled  to  maintain  an  action  for 
specific  performance  of  the  agreement" 

In  Sims  T.  Cordele  Ice  Co.,  supra,  the  two 
cases  last  dted  were  distinguished  from  tbe 
one  then  under  consideration,  on  the  ground 
tbat  the  right  to  purchase  the  property  In 
controversy  for  a  designated  sum  was  neither 
coupled  with  tbe  assumption  of  any  further 
liability  by  tbe  purchaser  to  the  seller,  nor 
did  It  Involve  any  relation  of  personal  con- 
fidence between  the  parties.  In  other  words, 
where  it  was  a  mere  matter  of  paying  the 
money  and  taking  a  title,  and  the  money  was 
paid  or  tendered,  so  that  no  further  obliga- 
tion remained  open  for  performance^  the.  con- 
tract was  assignable. 

In  Robinson  v.  Perry,  21  6a.  183,  68  Am. 
Dec.  455,  R.  and  P.  entered  into  a  contract 
by  which  P.  leased  from  R.  a  lot  of  land  for 
five  years,  covenanting  to  bolld  on  It  a  com- 
fortable cabin,  and  clear  and  keep  under 
good  fence  20  acres  of  the  lot,  or  more.  If  he 
chose,  and  at  the  expiration  of  five  years  to 
pay  R.  $100  for  the  land,  and  In  the  mean- 
time to  pay  the  taxes  on  the  lot,  and  then 
the  title  to  the  land  was  to  be  made  to  blm 
by  R.  P.  assigned  his  Interest  In  the  land. 
It  was  held  that  the  interest  was  assignable, 
and  that  the  assignees  might  have  specific 
performance  of  R.,  on  showing  compliance 
.with  the  covenants  to  be  performed  by  P. 
In  these  cases  the  question  of  limiting  by 
agreement  the  power  to  assign  a  contract,  so 
as  to  transfer  both  the  rights  and  duties  of 
the  party  attempting  to  make  tbe  assignment 
was  not  Involved.  But  they  throw  light  on 
the  question,  by  Illustrating  the  difference  t>e- 
tween  the  assignability  of  an  executory  con- 
^  tract  Involving  liabilities  and  mutual  obllga- 
Hona,  and  one  Involving  merely  the  payment 
of  a  sum  of  money  and  the  taUng  of  Utlb, 
where  the  purchase  mon^  la  paid  or  tendered. 
This  distinction  Is  important  In  connection 
with  contracts  wUCh  contain  a  provision 
against  assignment,  as  well  as  in  regard  to 
contracts  which  are  nonassignable  without 
such  a  provision  as  will  be  seen  later  on. 

It  has  been  quite  frequently  said  tbat  the 
parties  (o  an  executory  contract  may  In  terms 
prohibit  Its  assignment,  so  that  an  assignee 
does  not  succeed  to  any  rights  In  the  contract 
by  Tirtne  of  tiie  assignment  This  broad 
statement,  however.  Is  subject  to  certain  mod- 
ifications. It  would  hardly  he  held  that  a 
vendor  and  vendee  of  land  could  contract 
that  the  vendee  should  never  assign  or  yield 
possession  of  the  land  sold,  and  thus  pre- 
clude It  from  being  selKed  and  sold  for  the 
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vendee's  debts.  As  to  a  contract  for  tbe  sale 
of  land,  such  a  provision  is  simply  for  the 
benefit  or  security  of  the  vendor.  If  the  ven- 
dor receives  tbe  full  purchase  price,  he  needs 
no  further  security,  and  can  no  longer  Insist 
on  a  provision  against  alienation  or  assign- 
ment, the  object  of  which  was  to  secure  such 
payment  or  to  limit  bis  dealings  In  regard 
to  tbe  sale  to  bis  vendee  If  a  case  ml^t 
arise  where  other  rights  of  the  vendor  than 
the  payment  of  tbe  purchase  money  require 
protection,  no  such  fact  appears  In  this  case. 
Tbe  vendor  may  alao  waive  nieh  a  provlalon 
by  his  conduct 

InChenyv.BUby,74Fed.S2,20aaA.  291, 
a  contract  tax  tlie  sale  of  land  contained  a 
stipulation  **that  no  assignment  of  tne  prem- 
ises or  of  hlB  contract  shall  be  vaUd  unless 
with  tbe  written  consent  of  tbe  first  party 
and  by  tbe  Indorsement  of  ttie  assignment 
thereon."  An  assignment  was  made.  Sab- 
sequently  the  asaigDee  flled-an  equitable  po- 
tion against  the  vendor,  alleging  tbat  all  of 
the  engagements  of  tiie  vendee  bad  been 
promptiy  fulfilled.  One  objection  raised  was 
that,  if  it  should  be  conceded  tbat  tbe  orig- 
inal vendee  could  enforce  specific  perform- 
ance of  the  contract,  Mb  assignee  could  not 
do  so.  Caldwell,  J.,  said:  "This  restraint  up- 
on tbe  power  of  the  purchaser  to  assign  tbe 
contract  unquestionably  expired  when  the 
last  purchase-money  note  fell  due,  and  com- 
plete performance  of  the  contract  was  tender- 
ed by  the  complainant  The  complainant's 
right  to  a  deed  then  became  absolute.  From 
tbat  time  tbe  seller  was  a  mere  naked  trustee 
of  tbe  legal  title,  and  tbe  purchaser  or  his 
vendee  the  equitable  owner  of  the  land.  It 
was  no  longer  any  concern  of  the  seller  wbat 
the  beneficial  owner  of  the  land  did  with  it, 
for  he  no  longer  had  any  Interest  In  it  The 
purchaser  bad  tbe  right  to  convey  his  equi- 
table tiUe,  or  assign  his  contract  to  whom  he 
pleased,  without  asking  Cheney's  consent; 
and  his  vendee  would  succeed  to  all  his 
rights."  It  was  then  said  that  the  sale  or  as- 
signment had  In  fact  been  ratified,  and  it 
was  added:  "Inasmuch,  then,  as  the  provi- 
sion In  question  was  only  Intended  to  se- 
cure the  faithful  performance  of  the  agree- 
ment by  the  purchaser  or  bis  asslgDee, 
It  would  be  both  unreasonable  and  inequi- 
table to  hold  tbat  Cheney,  the  vendor,  la 
privileged  to  take  advantage  of  tbe  pro- 
vision, to  avoid  performance  on  his  part, 
after  tbe  entire  amount  of  the  purchase 
money  has  been  promptly  i»ald  or  tendered. 
We  must  assume,  whatever  may  be  the  fact 
in  this  regard,  that  the  provision  against  as- 
signing tbe  contract  without  the  vendor's 
consent  was  inserted  therein  for  an  honest 
and  legltlniate  purpose;  that  ta  to  say,  for 
tbe  purpose  of  securing  the  punctual  payment 
of  the  purchase  money,  and  a  fall  compliance 
with  other  executory  agreements,  either  by 
tbe  original  pnnAaser  or  by^is  assinieB." 

In  Orlgg  V.  Laifil^^  i^.^^jCMLLtt  was 
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held  tbat,  where  It  anTears  an  the  £ace  of  a 
contract  respecting  the  sale  of  land  that  the 
prohibition  of  aBBlgument  Is  not  the  main 
purpose  of  the  covenant,  bat  a  mere  Incident 
to  and  security  tor  such  purpose,  the  con- 
tract is  assignable  in  equity,  and  the  assignee 
has  all  the  equitable  rights  of  the  assign- 
or. It  was  said  that,  the  restriction  being 
in  the  nature  of  a  mere  security  for  the  per- 
formance of  the  principal  covenants,  such  re- 
lief may  be  given  by  a  court  ot  equity  as 
shall  appear  to  be  equitable  under  the  cir- 
cumstances of  the  case.  See,  also,  Wagner  v. 
Cheney,  16  Neb.  202,  20  K.  W.  222;  Johnson 
V.  Bklund,  72  Minn.  195,  75  N.  W.  14;  Thom- 
assen  v.  De  Goey.  133  Iowa,  278,  110  N.  W. 
681.  119  Am.  St  Bep.  605. 

Taming  now  to  some  of  the  deciBlons  in 
this  state,  in  Street  v.  Lynch,  38  Ga.  631, 
Burnett  purchased  land  from  Hanna,  toolc 
a  bond  for  title,  and  paid  Lim  a  part  of  the 
purchase  money.  Lynch  bought  the  land 
from  Burnett,  paid  the  entire  purchase  mon- 
ey, and  took  a  bond  for  title.  Burnett  depos- 
ited with  him  the  grants  from  the  state  of 
Georgia,  and  promised  to  return  home  and 
pay  the  balance  of  the  purchase  money  to 
Hanna,  and  then  make  a  deed  to  Lynch.  In- 
stead of  doing  so,  Burnett  sold  the  land  to 
Street  before  he  paid  the  balance  of  the  pur- 
chase money  to  Hanna;  and  Burnett  and 
Street  went  to  the  widow  and  father  ot 
Hanna,  who  had  died,  and  Burnett  paid  the 
balance  due  on  the  land  with  part  of  the 
money  which  Street  was  to  pay  him  for  the 
land,  and  at  his  request  the  Hannaa  made 
the  deed,  not  to  him  for  Lynch's  beneflt,  but 
to  Street,  the  subsequent  purchaser.  Chief 
Justice  Brown  said:  "Now  the  whole  case 
would  seem  to  turn  upon  notice.  If  Street, 
at  the  time  he  made  the  purchase,  had  no- 
tice of  the  sale  to  Lynch,  he  took  subject  to 
the  rights  of  Lynch,  and  h^d  the  land  as 
the  trustee  for  Lynch,  and  the  moat  he  could 
claim  was,  that  Lynch  pay  him  the  amount 
of  balance  of  purchase  money  paid  by  him 
to  Hanna,  when  he  was  bound  to  make 
Lynch  a  deed  and  deliver  the  possession  to 

hlDL" 

In  Brown  v.  Crane,  47  Ga.  483,  it  was  held : 
"Where  M.  held  a  tract  of  land  under  bond 
for  titles  from  W.,  and  sold  the  same  to  C, 
executing  a  bond  to  make  a  fee-simple  title 
so  soon  as  he  obtained  a  title  from  W.,.  O. 
paying  the  purchase  money  In  full,  and  B., 
with  a  full  knowledge  of  these  facts,  con- 
federating with  others,  by  threats,  etc..  In- 
duced M.  to  sell  the  land  to  transfer  to 
liim  W.'s  bond,  under  which  transfer  B.  pro- 
cured a  deed  from  W.,'  held,  that  a  demurrer 
to  a  bill  filed  by  C,  setting  up  the  foregoing 
facts  and  praying  that  B.  may  be  decreed  to 
execute  to  him  a  title  to  said  land,  was  prop- 
erly overruled."  Chief  Justice  Warner  In 
the  opinion  said:  "The  view  which  a  court 
oC  equity  will  take  of  it  la  to  regard  the 
defendant  as  holding  the  l^al  title  to  the 
land  in  trust  for  the  bmeflt  of  th^  com- 


plainant, who  had  prevlonslr  purcbaBed  and 
paid  for  it,  and  of  which  fact  the  def^dant 
bad  full  knowledge  at  the  time  be  pur- 
diased  the  land  from  Maulden  and  procured 
the  legal  title  thereto  to  himself." 

In  each  of  these  cases  tbere  was  no  direct 
assignment  of  the  bond  for  titie  held  by  the 
original  vendee,  but  he  gave  an  independent 
bond  for  title  and  received  the  purchase 
money ;  and  It  was  held  tbat  one  who  took 
with  notice  of  tbat  fact  took  subject  to  the 
right  of  such  purchaser.  In  the  present  case, 
the  original  obligee  in  the  bond  conveyed  the 
land  by  warranty  deed  to  Slngletary,  and 
the  evidence  suflSctently  shows  that  Grlms- 
ley  took  his  deed  from  tbe  obligor  yrith  no- 
tice of  Slngletary'a  rights.  Se^  also,  Bryant 
V.  Booze,  55  Ga.  438;  Pearson  v.  Conrson^ 
129  Ga.  656,  659,  59  S.  B.  907. 

It  is  true  that.  In  the  cases  from'  which 
quotations  are  made  above,  the  original  bond 
for  title  did  not  contain  a  stipulation  against 
a  transfer.  But  If  we  are  correct  in  the 
statement  which  we  have  made,  that  the 
ground  on  which  such  a  stipulation  can  be 
sustained  In  an  executory  contract  Is  for 
the  protection  of  the  vendor,  that  there  was 
no  hint  of  any  right  on  the  part  of  Mrs. 
Holmes  requiring  protection,  except  to  se- 
cure payment  of  the  purchase  money,  and 
that  when  she  had  been  fully  paid  she  could 
not  further  insist  on  such  a  stipulation  as 
against  the  grantee  of  her  purchaser,  then, 
under  the  facts  of  this  case,  the  stipulation 
in  the  bond  for  title  had  served  its  purpose 
and  was  no  longer  of  force.  Mrs.  Holmes 
did  no  more  than  protect  herself  by  such  a 
stipulation  until  she  received  her  purchase 
money.  She  had  received  it  in  full.  She 
conveyed  her  title,  and  took  up  her  bond 
for  title.  While  she  was  named  as  a  i»rty 
In  the  action,  it  appears  In  the  evld^ce  that 
she  died,  and  her  administrator  appeared  to 
have  been  made  a  party ;  so  that  neither  she 
in  her  lifetime  nor  her  administrator  after 
her  death  appeared  and  sought  to  enforce 
the  stipulation  against  assignment  The  only 
persons  who  are  attempting  to  assert  prior- 
ity over  tbe  rights  Of  Slngletary,  and  who 
claim  that  Slngletary  has  no  interest  be- 
cause of  such  stipulation  in  the  original  bond, 
are  Grlmsley,  who  took  with  notice  of  Single- 
tary's  rights,  and  sought  to  get  advantage 
of  the  payments  which  had  been  made  by 
the  latter,  and  Caroline  Cowart,  who  could 
not  set  up  such  a  claim  against  her  war- 
ranty deed.  In  this  respect  the  case  differs 
from  such  a  case  aa  that  of  Lockerby  v.  Amon, 
64  Wash.  24,  116  Pac.  463,  35  L.  E,  A.  (N.  S.) 
1064,  Ann.  Cas.  1918A.  22S.  if  we  should  fol- 
low the  court  In  speculating  as  to  whether 
the  vendor  might  have  had  some  other  need 
for  protection  operating  after  payment  or 
tender  of  the  purchase  money,  which  a  ma- 
jority of  this  court  are  not  prepared  to  do. 

Under  the  facts  are  disclosed  by  the  evi- 
dence, Grlmsley  and  Caroline  Cowart  could, 
not  defeat  Singletaryls  [^|^tji*>^BOgle 
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the  BtlpalaUon  Id  the  bond  from  Mrs.  BoUnefl 
to  Caroline  Cowart  that  It  should  not  be 
transferred. 

Judgment  affirmed.  All  the  Justices  con- 
car,  except 

niLLv  J.  (dlsaenttng).  I  cannot  concur  in 
the  decision  reached  by  my  learned  Breth- 
reu  in  this  case.  The  evidence  tenda  to  show 
that  Mrs.  Holmes  owned  a  farm  In  Early 
connty.  She  had  leased  it  for  a  number  of 
years  to  Siugletary,  who  In  turn  aubrented 
it,  first  to  Shep  Cowart,  and  later  to  hia 
wife,  Caroline.  At  the  expiration  of  the  lease 
to  Singletary,  Caroline  Cowart,  whoee  hus- 
band bad  become  Involved  in  debt,  and  who 
had  formerly  belonged  as  a  slave  to  the 
parents  of  Mrs.  Holmes,  made  a  contract 
of  purchase  for  the  lot  of  land  in  controver- 
sy with  Mrs.  Holmes  for  the  sum  of  $1,250, 
the  latter  executing  to  Caroline  a  bond  for 
title,  with  the  sUpulaUon  that  "this  bond 
is  not  transferable  to  any  one."  Slngletary 
was  a  merchant  and  did  a  supply  business. 
The  Cowarts  were  Indebted  to  him  for  sup- 
plies for  the  farm.  Caroline,  before  the  first 
purchase-money  note  became  due,  and  before 
she  had  paid  any  of  the  purchase  money, 
executed  a  deed  to  the  land  to  Slngletary, 
"for  and  In  consideration  of  that  A.  J.  Sln- 
gletary win  comply  with  the  conditions  of 
the  bond  she  holds  from  Mrs.  E.  E.  Holmes, 
receipt  of  which  is  hereby  acknowledged." 
Contemporaneously  with  the  execution  of 
the  deed,  Slngletary  executed  an  Instrument 
by  the  terms  of  which  he  declared  that  he 
had  "leased  to  Caroline  Cowart  all  of  the 
cleared  land"  on  the  lot  In  controversy  for 
a  term  of  six  years,  the  consideration  of  the 
lease  being  1,750  pounds  of  middling  lint 
cotton  payable  October  1st  each  year.  It  is 
stipulated  in  this  lease  that  Slngletary 
agrees  at  the  "termination  or  end  of  this 
lease,  should  the  eaid  Cowart  pay  all  rents 
that  may  be  due  on  this  lease  and  all  other 
indebtedness  that  she  may  owe  said  Slngle- 
tary, and  in  addition  $750,  then  the  said  Sln- 
gletary agrees  to  make  said  Cowart  a  deed 
to  said  lot  of  land.  It  is  distinctly  under- 
stood that  this  la  a  lease  contract,  and  not 
a  sale;  but,  as  stated,  should  said  Cowart 
at  the  termiuatton  of  this  lease  pay  all  rents, 
all  other  Indebtedness,  and  $700,  the  deed  Is 
to  be  made." 

Tbe  evidence  of  Caroline  and  her  husband 
tended  to  show  that  she  did  not  know  she 
was  executing  a  deed  to  Slngletary;  that 
they  were  Ignorant,  and  could  neither  read 
nor  write,  and  were  told  by  Slngletary  that 
the  instrument  was  merely  a  "showing"  or 
note  for  what  they  owed  Slngletary.  The 
testimony  of  Slngletary  tended  to  deny  all 
this,  and  to  show  that  it  was  understood 
that  the  Instrument  signed  was  a  deed.  Caro- 
line brought  cotton  to  Slngletary  each  fall 
after  the  lease,  which  her  erldeuce  tended 
to  show  was  to  be  applied  by  him,  as  her 
agen^  to  the  Iftnd  notes  of  Mrs.  Holmes. 


Slngletary  Insists  that  he  paid  the  money 
arising  from  the  sale  of  the  cotton  to  Mrs. 
Holmes  on  hlg  own  account  as  part  of  tbe 
purchase  money,  and  not  on  the  contract  ot 
Caroline  with  Mrs.  Holmes.  He  testified:  "I 
would  not  say  posltlTely  I  wrote  and  told  her 
I  had  bought  the  land  or  not.  I  would  not 
say  I  wrote  her  that,  but  I  wrote  her  to  give 
her  to  understand  that  It  was  a  good  debt, 
and  I  would  take  It  up;  but  I  would  not 
say  that  I  w^to  her,  and  told  her  Caroline 
had  deeded  me  tbe  land.  She  knew  I  was 
paying  them.  She  knew  X  wrote  and  told 
her  to  send  them  to  the  bank.  Q.  She  did 
not  know  who  It  was  for?  A.  I  dont  reckon 
she  did.  I  wrote  and  told  her  I  would  pay 
the  notes.  *  *  *  I  Just  wrote  Mn.  Holmes 
I  would  see  the  notes  were  paid." 

The  evidence  tends  to  show  that  Single* 
tary  paid  a  portion  of  the  notes,  the.  first 
four  directly  to  Mrs.  Holmes,  and  the  oth- 
ers through  the  bank.  Caroline  had  pos- 
session of  the  first  four  notes  paid.  After 
a  number  of  the  notes  had  been  paid  by  or 
through  Slngletory,  the  evidence  tends  to 
show  that  Caroline  Induced  B.  S.  Grtmsley 
to  take  up  the  remaining  purdiase-money 
notes,  amouuUng  to  $727,  which  he  paid  to 
Mrs.  Holmes  upon  Caroline's  request,  and 
Mrs.  Holmes  consented  to,  and  did,  execute 
a  warranty  deed  to  Orlmsley,  upon  the  prom- 
ise of  tbe  latter  to  give  Caroline  a  home  for 
her  lifetime."  After  the  execution  of  the 
deed  from  Mrs.  Holmes  to  Grlmsley,  the  lat- 
ter executed  a  deed  to  Caroline  to  "a  life  tn- 
terest"  in  one-half  of  the  lot  of  land  in  con- 
troversy. It  ia  provided  in  this  deed  that 
In  the  event  the  land  shall  be  levied  upon 
by  any  process  whatever,  or  that  Caroline  or 
Shep  Cowart  shall  lease  or  sell  the  land. 
It  shall  revert  to  the  grantor. 

From  a  careful  Inspection  of  the  record  in 
this  case,  X  think  that  the  court  erred  in  en- 
tering a  decree  requiring  Orlmsley  to  execute 
to  Slngletary  a  deed  to  the  premises  In  dis- 
pute. I  am  aware  of  the  rule  that  "if,  after 
notice  that  another  has  made  a  contract  for 
tbe  purchase  of  land,  a  third  person  cuts  in, 
buys  it,  and  tekes  a  conveyance,  such  person 
stands  in  tbe  place  of  bis  vendor,  and  a 
court  of  equity,  if  it  would  decree  a  specific 
performance  of  the  contract  against  the  lat- 
ter, will  render  a  like  decree  against  the 
former."  Bryant  v.  Booze,  55  Ga.  438.  But 
the  present  case  is  dlCTerent  from  the  Bryant 
Case.  There  is  no  evidence  in  the  instant 
case  that  Mrs.  Holmes,  the  original  vendor, 
ever  knew  that  Caroline  had  sold  to  Slngle- 
tary a  title  that  she  did  not  possess.  The 
title  was  In  Mrs.  Holmes,  and  she  was  not 
bound.  In  selling  it,  to  examine  tbe  records 
and  see  whether  some  one  else  claimed  a  ti- 
tle to  her  land.  This  duty  may  be  upon  a 
purchaser,  but  not  upon  one  tiavlng  tbe  legal 
title  and  who  desires  to  sell;  and  it  Is  dear 
that  Mrs.  Holmes  had  the  legal  title.  Hot 
is  there  In  the  record  any  evidence  tending 
to  show  that  Mrs.  [^i9«SjMlsntJM,aiQgle- 


OOWABT  T.  SINGIiETABT 


20S 


tary  waa  paying  ber  the  mon^  for  him- 
self, but,  on  the  contrary.  Singletary  tesUfled, 
"I  don't  reckon  she  did"  know  who  the  mon- 
ey was  paid  for.  Under  the  drcumBtances, 
Mrs.  Holmes  conld  not  be  made  to  execute 
a  deed  to  Singletary.  Slie  had  not  contract- 
ed with  nor  sold  to  him  the  land.  She  had 
no  knowledge  that  he  was  payiiig  her  the 
notes  aa  a  par  chaser,  from  herself,  or  from 
Oarollne.  She  had  sold  to  another  (Caroline), 
and  the  latter  had  reqnested  that  titles  be 
made  to  Orlmsley.  How  conld  Mrs.  Holmes 
be  made  to  perform  si>ecifically  to  Single- 
tary, when  she  had  nerer  contracted  to  do  so, 
or  In  any  other  way  become  bound  to  do  so? 
If  she  cannot  be  made  to  perform  spedflcal- 
ly  as  to  Singletary,  I  fall  to  see  how  her 
v^dee  can  be  so  compelled.  Blrs.  Holmes' 
administrator  was  not  a  party  to  this  stiit 

It  is  argued  that  the  assignee  of  the 
obligee  in  the  bond  stands  in  the  shoes  of 
the  obligor,  and  that  when  part  of  the  pur- 
chase money  is  paid  by  the  assignee,  and 
the  remainder  is  tendered  by  him  to  the 
vendor,  the  latter  will  be  compelled  to  exe- 
cute a  conveyance.  But  the  reply  Is  that 
there  waa  a  restriction  in  the  bond  for  tlUe 
that  It  was  not  to  be  transferable^  The  as- 
signee bad  notice  of  the  restriction;  and 
there  is  authority  that  such  restriction,  If 
reasonable,  la  valid.  Thus  "a  condition  may 
be  Imposed  in  a  deed  on  the  power  of  aliena- 
tion in  certain  cases,  as  that  the  land  shall 
not  be  conveyed  before  a  certain  date,  or 
to  a  certain  person."  2  Devlin  on  Real  Es- 
tate, I  382.  In  the  case  of  Griggs  v.  Landls, 
19  N.  J.  Eq.  360-363,  it  is  said:  "Any  person 
In  selling  his  property,  or  making  a  contract 
for  the  sale,  has  a  right  to  make  such  agree- 
ments and  conditions  as  the  purchaser  will 
assrait  to,  provided  they  are  not  contrary 
to  law,  or  the  policy  of  the  law.  It  Is  not 
allowed  to  make  property  inalienable;  It  Is 
contrary  to  the  policy  of  the  law;  bat  It  Is 
permitted  to  restrain  alienation  for  a  limited 
time,  or  for  certain  specified  purposes,  or 
on  certain  conditions.  *  «  •  And  there 
Is  nothing  Inequitable  In  the  provision  that 
nntil  all  arrears  are  paid  up,  and  all  stlp- 
alatlons  compiled  vrith,  the  contract  shall  not 
be  assigned,  even  in  equity.  It  must  be  held, 
therefore,  that  the  assignment,  made  In  ex- 
press violation  of  the  positive  provisions  of 
the  contract,  is  void,  and  the  complainant, 
claiming  through  such  assignment^  Is  entitled 
to  no  relief  In  equity." 

In  1  Warrelle  on  Vendors  (2d  Ed.)  S  452, 
it  is  said:  "While  the  general  principle  that 
the  conveyance  of  an  estate  in  fee  simple 
Imports  obsolnte  ownership  In  the  grantee, 
and  that  any  restriction  or  condition  imi>osed 
inconsistent  with  or  repugnant  to  the  estate 
so  granted  is  void,  seems  to  have  been  adopt- 
ed as  a  universal  mle  of  law,  it  has  never- 
theless been  held  In  England  ^om  very  early 
times  that  partial  restraints  may  properly  be 
annexed  to  a  grant  of  the  fee,  and  that  the 
grantee  may  npt  disregard  such  partial  re- 


straint under  penalty  of  forfeiture  of  his 
estate.  This  doctrine  has  also  been  recognh^- 
ed  In  some  of  the  American  states,  and  In  a 
number  of  states  It  has  been  held  that  a  con- 
dition not  to  alien  to  a  particular  person  or 
p^sona  Is  valid"— citing  Cowell  v.  Col. 
Springs  Co.,  100  U.  S.  65.  26  L.  Ed.  547; 
Gray  v.  Blanchard,  8  Pick.  (Mass.)  284;  Jack- 
son V.  Schutz,  18  Johns.  (N.  Y.)  174,  9  Am. 
Dec  195.  Likewise:  "Setraints  with  respect 
to  time  have  in  several  Instances  been  held 
good,  and  the  conditions  sustained,  provid- 
ed the  restriction  is  limited  to  a  reasonable 
period."  Id.  S  463,  dtlng  Stewart  v.  Brady, 
8  Bush  (Ky.)  623;  Dougal  v.  Fryer,  8  Mo. 
40,  22  Am.  Dec  468;  Langdon  v.  Ingram,  29 
Ind.  860. 

In  the  case  of  I^octoby  v.  Amon,  64  Wash. 
24,  lie  Fac  468,  85  I«  B.  A.  (K.  S.}  1064,  Ann. 
Gaa  1913A,  228,  the  defendants  entered  Into 
a  written  contract  wherein  they  agreed  to 
sen  S.  certain  real  estate.  A  cash  payment 
was  made,  and  the  remainder  was  to  be  paid 
on  or  before  two  years  aftra  the  date  of  the 
contract,  with  Interest  at  eight  per  cent  par 
annum.  It  was  provided  In  the  contract  that 
the  "parties  of  the  first  part  wUl  s^  to  the 
said  party  of  the  second  part,  his  heirs  and 
asalgns."  It  was  also  provided  that,  If  the 
purchase  money  was  paid  according  to  the 
intent  and  tenor  of  the  contract,  thai  the 
parties  of  ttie  first  part  were  to  make  a  war- 
ranty deed  to  the  premises  to  the  par^  of 
the  second  part  It  was  farther  provided 
that  "no  assignment  of  this  agreement  shall 
be  valid  without  the  consent  and  signature 
of  W.  B.  Amon  and  Sarah  M.  Amon,  his  wife, 
the  parties  of  the  first  part"  The  contract 
vras  afterwards  assigned  by  the  obligee  to  J., 
who  tendered  the  full  amount  due  under 
the  contract  and  demanded  a  deed.  On  being 
refused,  he  brought  suit  to  compel  specific 
performance.  A  Judgment  of  dismissal  was 
entered,  on  the  ground  that  the  contract  was 
not  assignable.  The  Supreme  Court  of  that 
state  affirmed  the  Judgment,  holding:  "A 
provision  In  a  conditional  sale  contract  of 
real  estate  that  It  shall  not  be  ass^ed  with- 
out the  consent  of  the  vendor  Is  valid,  and  an 
assignee  without  such  consent  secures  no  en- 
forceable rights  under  the  contract"  In  an- 
swer to  the  argument  in  that  case  that  the 
restriction  against  alienation  was  designed 
only  to  Insure  payment  of  the  purchase  mon- 
ey, and,  that  being  tendered,  there  conld 
be  no  reason  for  withholding  the  deed,  Chad- 
wlck,  J.,  well  said:  "These  arguments  are 
not  new,  and  find  some  supi)ort  In  the  author- 
ities ;  but  they  have  been  rejected  by  a  ma- 
jority of  the  conrta  The  privilege  of  select- 
ing a  grantee  Is  an  Incident  of  ownership, 
and  we  cannot  presume,  as  did  the  Supreme 
Court  of  Minnesota,  that  'at  most  this  stip- 
ulation against  an  assignment  Is  merely  col- 
lateral to  the  main  purpose  of  the  contract 
designed  as  a  means  of  securing  and>enforc-  i 
log  payment  of  what  wa«i|iii9^^uin6>(d^^LC 
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vendee,  to  wit,  the  prompt  payment  of  the 
purchase  money.  When  the  vendor  has  re- 
ceived all  his  purchase  money  he  has  re- 
ceived all  that  he  Is  entitled  to,  and  all  that 
the  provision  against  an  assignment  was  in- 
tended  to  secQre.'  Johnson  v.  E3LlQnd,  72 
Minn.  195,  75  N.  W.  14,  WMle  this  reason- 
ing Is  entitled  to  consideration,  we  cannot 
accept  it  as  the  end  of  the  law.  A  vendor 
may  have  coufldence  that  his  vendee  will  not 
use  the  property  to  his  disadvantage.  It  Is  his. 
privilege  to  decline  to  deal  with  strangers. 
Or  he  may,  by  limiting  the  right  of  assign- 
ment, save  any  Question  as  to  the  interest  of 
Intervening  third  parties,  a  result  not  alto- 
gether unlikely  under  our  community  prop- 
erty system.  Or  he  may  be  unwilling  to  as- 
sume to  pass  upon  the  legal  sufflciency  of  an 
assignment"  And  In  the  case  of  Omaha  v. 
Standard  Oil  Co.,  55  Neb.  337,  75  N.  W.  859, 
It  was  said:  "It  [the  assignment  of  the  bond] 
compelled  the  city  to  deal  with  strangers,  and 
to  determine  at  Its  peril  which  of  the  contest- 
ing claimants  was  entitled  to  the  fund.  This 
may  have  been  one  of  the  very  contingencies 
contemplated  by  the  dty,  and  against  which 
it  sought  to  provide  by  making  the  contract 
nonassignable."  And  ^  88  Am.  St  Rep,. 
201;  4  Cyc  20.  In  Langdon  v.  Ingram.  28 
Ind.  360,  it  was  held:  "A  condition  that  a 
grantee  or  devisee  shall  not  alienate  for 
a  particular  time,  or  to  a  particalar  person, 

l8  good." 

But  it  may  be  Insisted  that  such  a  restric- 
tion as  that  contained  la  tbn  bond  In  the 
present  cas^  a^lnst  alienation  of  the  bond 
for  title,  Is  against  public  policy  and  void, 
unless  by  the  terms  of  the  restriction  there 
is  a  limitation  over  of  the  property,  or  a 
forfeiture  of  the  r^ts  of  the  obligee  In 
case  of  alienation;  and  there  is  some  au- 
thority to  that  effect  But  it  a  restriction 
against  alienation,  without  a  clause  of  for^ 
future.  Is  Told  as  being  against  public  poli- 
cy, I  foil  to  see  why-  it  Is  not  equally  so 
when  there  Is  a  proriston  fbr  forfeiture  In 
case  of  alienation;  for  the  foundation  of 
this  rule  of  public  policy  Is  that  the  public 
welfare  demands  that  there  be  freedom  to 
dispose  of  what  one  owns,  and  there  is  as 
much  restraint  on  dispodtlon  where  a  for- 
feiture Is  Imposed  as  when  there  Is  simply 
an  agreement  not  to  transfer. 

Nor  Is  the  restriction  void  In  this  case 
because  it  amounts  to  a  perpetuity.  Under 
my  construction  of  the  bond  for  title,  It  can- 
not be  transferred  until  the  time  when  the 
last  purchase-money  note  Is  paid,  and  I 
think  that  this  Is  a  reasonable  time  within 
which  to  limit  alienation.  And,  as  held  in 
many  Jurisdictions,  a  contract  in  restraint 
of  alienation  Is  not  void  if  not  unreasonable. 
An  option  In  a  lease  to  be  exercised  within 
15  years  has  been  held  not  void  as  against 
perpetuities.  1  Page  on  Contracts.  §  382. 
Any  other  rule  than  this  would  deprive  two 
or  more  persons  of  the  right  to  contract ;  and 


this  itself  would  be  contrary  to  public  poli- 
cy. Two  or  more  persons  may  contract 
without  let  or  hindrance,  provided  the  con- 
tract does  not  contravene  some  rule  of  law 
or  of  public  policy.  It  Is  the  right  of  every 
one  to  contract  with  whomsoever  he  pleases; 
and  to  hold  that  one  cannot  so  contract, 
within  the  limitations  above  spedfled,  woold 
be  to  deprive  him  of  a  constitutional  right 
One  has  the  right  to  select  the  person  with 
whom  he  deals,  and  to  restrict  the  dme  at 
payment  named  in  a  contract  to  a  reason^ 
able  time,  and  prohibit  alienation  within 
such  time;  and  that  is  only  what  this  con- 
tract does.  What  was  the  effect  of  the  re- 
striction in  the  bond?  If  a  reasonable  con- 
dition imposed  In  a  deed  is  valid,  a  similar 
one  in  a  bond  for  title  would  likewise  be 
valid.'  The  effect  of  the  condition  in  this 
bond  was  that  there  could  be  no  transfer  of 
the  bond,  or  a  conveyance  of  the  land  in  con- 
troversy by  the  obligee  tn  the  bond,  until 
the  last  purchase-money  note  was  paid ;  and. 
this,  I  think,  was  a  reasonable  oonditloo. 
The  evident  purpose  of  the  vendor  was  to 
secure  a  home  to  her  old  servant.  Caroling 
and  she  was  not  to  alienate  or  transfer  the 
bond  until  It  matured  and  the  vendor  conld 
execute  to  her  a  deed  to  ttie  land.  The  re- 
striction as  to  alienation  was  limited,  at  an 
events,  to  a  period  of  about  six  years,  flie 
maturity  of  the  last  note,  as  tile  bond  stip- 
ulated that  **time  Is  of  the  essence  of  Oils 
contract;  and  should  party  of  the  second 
part  fail  to  pay  said  notes,  as  the^  become 
due,  then  fliis  bond  becomes  null  and  void, 
and  wbateTcr  money  is  i»id  shall  be  treat- 
ed as  rent  at  the  rate  of  $100  per  annum.'* 
It  fi^ows,  from  what  has  been  said,  tliat 
Caroline  could  not  alienate  or  transfer  the 
bond  b^re  the  last  note  was  dne^  and  who- 
soever took  a  deed  from  Caroline  before  that 
date,  with  notiw  of  the  condition  In  the 
bond,  was  bound  by  that  condition;  and 
having  no  power  to  transfer  the  bond,  she 
certainly  could  have  no  power  to  convey  the 
land  before  the  time  stipulated  in  the  bond. 
Therefore,  when  Slngletary  took  the  deed 
with  notice  of  the  condition  In  the  bond,  he 
acquired  no  right  contrary  to  the  condition. 

This  case  is  very  different  from  the  Bry- 
ant Case,  supra,  where  a  third  person  had 
"cut  In"  to  deprive  a  purchaser  of  his  trade. 
In  the  view  I  take  of  the  case,  at  the  time 
Grlmsley  purchased  the  land  from  Mrs. 
Holmes,  Slngletary  had  not  effected  a  legal 
contract  of  purchase  of  the  land  from  Caro- 
line, on  account  of  the  restriction  In  the 
bond  providing  that  she  could  not  alienate  it, 
or  with  Mrs.  Holmes;  and  hence  Orimsiey 
bad  the  legal  right  to  purchase  from  any  one 
having  the  legal  right  to  sell.  Mrs.  Holmes 
never  having  parted  with  the  legal  title  to 
Caroline,  nor  having  sold  to  Slngletary,  so 
far  as  the  evidence  discloses,  and  Caroline 
having  no  right  to  sell  to  Slngletary,  Grinia- 
ley  had  the  riglt^,g^f,^^^^©,^^Mr». 
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Holmes,  with  the  consent  of  Caroline  that 
her  contract  with  the  obligor  be  canceled; 
and,  having  done  so,  Grlmsley  secured  a  good 
title  relatively  to  Slugletary  and  Caroline. 
While  It  Is  true  Qrlmsley  bad  notice  of  the 
deed  from  Cowart  to  Singletary,  he  also  had 
notice  of  the  restriction  In  the  bond.  It  may 
be  that  Caroline  Is  liable  to  Slngletary  on 
warranty,  If  she  executed  the  deed  to 
him,  as  the  auditor  finds  that  she  did,  and 
that  she  is  estopped  from  setting  up  that 
she  had  no  title  to  the  land;  bnt  I  think 
there  is  no  privity  as  between  Grimsley  and 
Slngletary,  and  consequently  the  court  could 
not,  for  the  reasons  given  above,  compel 
Orlmsley  to  execute  a  deed  to  Slngletary,  or 
enter  a  decree  canceling  the  deed  from  Mrs. 
Holmes  to  Grimsley,  or  «iter  a  Judgment  for 
mny  omonnt  against  Grimsley. 


(13  Qa.  App.  838) 

WILLIAMS  V.  STATE.    (No.  4,889.) 
(Court  of  Appeals  of  Georgia.  Aug.  30,  1913.) 

(BjflUibiu      fh9  Court.) 
Gbhonal  Law  ({  336*)— LuuTATions— Bub- 
din  or  Pboof. 

Where,  to  relieve  an  accnsation  from  the 
bar  of  the  statute  of  limitationg,  a  fact  coQBti- 
tuting  ao  exception  to  the  statute  is  alleged, 
the  burden  is  on  the  state  to  prove  the  exceiH 
tion. 

(a)  Where,  from  an  accusation  charging  a 
misdemeanor,  alleged  to  have  been  committed 
by  defrauding  a  certain  corporation,  it  appear- 
ed that  the  offense  was  committed  more  than 
two  years  before  tbe  date  of  the  accusation, 
and  it  was  alleged  that  the  offense  was  un- 
known to  the  corporation  ontU  within  the  two 
years  preceding  the  date  of  the  accnaatiou,  tbe 
burden  was  upon  the  state  to  show  that  the 
offense  was  unlcnowo  until  within  that  period 
to  any  of  the  officers  or  agents  of  the  corporo- 
'tion  whose  knowledge  would  be  imputable  to  it. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  m-728,  780-761;  De& 

E^or  from  City  Conrt  of  Eaberton ;  Geo. 
C  Grogan,  Jndge. 

Lewis  muiams  was  convicted  of  awtn- 
dUnft  and  brings  error.  Reversed. 

Z.  B.  Rogers,  of  Elberton,  for  plaintiff  in 
error.  Boozer  Payne,  Sol.«  of  Elberton,  for 
tbe  State. 

RUSSELL,  J.  Lewis  Williams  was  ac- 
cused In  the  city  court  of  Elberton  of  the 
offense  of  cheating  and  swindling,  and  was 
convicted.  The  accusation  charged  that  he 
represented  to  M.  E.  Maxwell  &  Co.,  a  cor- 
poration, that  he  owned  a  certain  mule,  free 
of  incumbrance,  when,  in  truth  and  In  fact, 
tbe  mole  did  not  belong  to  him,  but  was  held 
by  S.  S.  Brewer  under  a  certain  bill  of  sale. 
It  was  further  alleged  in  the  accusation  that 
the  crime  was  committed  on  March  16,  1909, 
but  that  the  offense  was  unknown  to  the  said 
M.  R  Maxwell  &  Co.  untU  April  1,  1911.  The 
accusation  was  dated  November  7, 1911.  Tbe 
defendant  moved  for  a  new  trial  npon  tbe 


•For  othsr  easM  see  saai*  U^ie  and  smUob  NUUBBR 


grounds  (1)  that  the  verdict  was  contrary  to 
the  evidence  and  without  evidence  to  support 
it;  (2)  that  it  was  contrary  to  law;  (3)  that 
the  court  erred  in  admitting  In  evidence  a 
"retainer  of  title  and  mortgage  note,"  execut- 
ed by  the  defendant  to  S.  S.  Brewer  ft  Settle, 
which  Instrument  retained  title  and  owner- 
ship In  said  S.  S.  Brewer  ft  Settle  to  one 
black  horse  mule,  about  six  years  old,  weigh- 
ing about  1,000  pounds  and  known  as  tbe 
"HiU  mule" ;  (4)  that  the  court  erred  in  ad- 
mitting in  evid^ce  a  mortgage  given  by  the 
defendant  to  M.  B.  Maxwell  ft  Co.,  whlcli  was 
not  recorded  In  Wilkes  county,  although  it 
was  not  disputed  that  the  defendant  was 
living  in  Wilkes  county  at  the  time  of  the 
execution  of  the  mortgage  and  ever  since; 
(5)  because  the  court  erred  in  giving  in  charge 
to  the  Jury  section  719  of  the  Penal  Code. 

Tbe  determination  of  the  question  as  to 
whether  the  verdict  is  contrary  to  the  evi- 
dence and  contrary  to  law  depends  upon  a 
consideration  of  the  assignments  of  error  re- 
lating to  the  admissibility  of  the  testimony  to 
which  the  movant  objected,  and  for  this 
reason  we  shall  consider  these  grounds  to- 
gether. It  is  necessary  to  pass  upon  these 
assignments  of  error  in  view  of  the  fact  that 
we  feel  constrained  to  grant  another  trial, 
but  we  shall  deal. first  with  the  assignment 
of  error  which  reQulres  ns  to  give  the  case 
that  direction. 

The  state  failed  to  prove  tiiat  the  alleged 
offense  was  not  barred  by  tbe  statute  of  lim- 
itations. In  the  accusation  it  Is  alleged  that 
the  false  representations  which  the  defei^nt  , 
vras  charged  with  making  were  In  tact  made 
on  March  16,  1909.  The  accusation  was  not 
preferred  until  November  7,  1911.  To  pre- 
vent the  bar  of  tbe  statute  of  llmitattons,  and 
to  tvlng  tbe  case  within  one  of  tbe  atatntory 
ezoQptions,  tbe  accusation  fortber  alleged 
that  tbe  offense  set  oat  was  unknown  by  said 
MaxweU  ft  Co.  until  April  1,  191L 

Where  an  Indictment  ciiarges  that  the  of- 
fense alleged  to  have  been  committed  beyond 
tbe  period  of  tbe  statute  of  limitations  was 
unknown,  the  burden  la  on  the  state  to  ^ rove 
the  exc^ition.  Flint  t.  State,  12  Ga.  App. 
169,  76  S.  E.  1032;  Coben  t.  State,  2  Ga. 
App.  689,  S.  in  4.  In  Man^am  t.  Stat^ 
11  Ga.  App.  427-438,  75  S.  E.  612,  this  court 
was  dealing  wltb  a  presentment;  a  proceeding 
In  which  there  is  no  prosecotor ;  and,  more- 
over, tbe  point  was  not  controlling  npon  the 
dectfdon.  The  proof  showed  that  M.  E.  Max- 
well ft  Co.  is  a  cori»oratlon.  M.  B.  Maxwell 
Bwore  that  be  did  not  know  of  the  offense 
until  the  spring  of  IQII,  and  Sisk  testified  to 
tbe  same  effect  But  the  evidence  did  not  dis- 
close ibat  either  was  an  officer  of  the  corpora- 
tion through  whom  knowledge  would  be  Im- 
puted to  the  corporation,  or  was  an  officer  of 
the  corporation  at  all.  The  proof  does  not 
show  that  there  were  not  other  officers  of  the 
corporation,  or  that  tbe  officers  did  not  know, 
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for  a  period  ot  more  than  two  years  before 
the  filing  of  tbe  accnsatloii,  that  the  alleged 
offense  had  been  committed.  Presnmabl;  tbe 
corporation  had  officers.  If  the  commission 
of  the  offense  was  known  to  them,  their 
knowledge  must  be  imputed  to  the  corpora- 
tion, the  exception  is  not  proved,  and  the  of- 
fense is  barred. 

TThless  the  prosecutor  was  the  only  person 
Interested  In  the  offense^  proof  that  It  was 
unknown  to  him  would  not  suffice  to  relieve 
the  bar  of  the  statute  of  limitations  and 
bring  the  case  within  the  ezceptipn,  and  so, 
where  it  affirmatively  appears  that  a  corpo- 
ration Is  the  party  defrauded  and  the  party 
interested  in  the  prosecution,  the  state  does 
not  carry  the  burden  resting  ujran  it,  unless 
it  Is  affirmatively  made  to  appear  that  none 
of  those  officers  whose  knowledge  may  be 
imputed  to  the  corporation  knew  of  the  com- 
mission of  the  offense  for  a  period  of  time 
exceeding  two  years  prior  to  the  commence- 
ment of  the  prosecution.  In  other  words,  it 
must  appear  that  the  prosecution  was  begun 
within  less  than  two  years  from  the  time 
that  knowledge  of  the  commission  of  the  of- 
fense was  brought  home  to  any  single  offi- 
cer of  the  corporation  whose  personal  knowl- 
edge, due  to  his  relation,  could  be  Imputed 
to  the  corporation.  The  state  having  failed 
to  bring  the  case  within  the  exceptions  set 
out  in  section  30  of  the  Penal  Code,  the  ver- 
dict was  contrary  to  law. 

The  court  erred  In  admitting  In  evidence 
the  note  and  mortgage  retaining  title  In  S.  S. 
Brewer  &  Settle.  The  accusation  charged 
Uiat  the  defendant's  statement,  that  the  mule 
was  unincumbered,  which  was  made  with 
the  intent  to  deceive  and  defraud  M.  B. 
Maxwell  &.  Co.,  was  not  true  because  "the 
aforesaid  mule  did  not  then  and  there  be- 
long to  Lewie  Williams,  but  was  held  by  one 
S.  S.  Brewer  under  a  certain  bill  of  sale." 
This  was  8  material  allegation,  and  even 
If  the  note  with  retainer  of  title  had  been 
admitted  without  objection,  there  would  be 
a  fatal  variance  between  the  allegata  and 
probata.  Even  In  a  dvll  case  proof  that 
tb»  title  to  property  rested  In  a  partnership 
would  not  be  admitted  to  sustain  an  allega- 
tion of  individual  ownership  (Commercial 
Bank  V.  Tucker,  M  6a.  289,  21  B.  D.  607; 
Davenport  v.  Henderson,  84  Oa.  818  (1),  10 
8.  B.  820;  East  Tennessee,  Virginia  ft  Oeop- 
gia  B.  Ca  T.  Hemnan,  92  Oa.  385  0),  17  S. 
B.  844);  and  cratoinly  ta  a  criminal  cose 
ttiere  dionld  be  no  greater  laxity  tiban  In  a 
<dvil  proceeding. 

Without  regard  to  this,  tito  docnment,  the 
introdncttcm  of  whldi  was  permitted  by  the 
eoort;  ahonld  not  bave  been  admitted,  be- 
canae  fbe  aocnsatioD  alleged  that  the  detend- 
ant  represented  that  he  owned  **a  certain 
bay  horse  mnle  about  six  years  old,  welching 
about  800  or  1,000  pounds,  named  '11m,'  and 
that  >ald  mnle  was  unlncnmbered" ;  where- 


as, in  the  note  or  mortgage  admitted  by  the 
court,  S.  8.  Brewer  ft  Settle  retained  ti- 
tle aud  ownership  in  a  'tldacfc  horse  mole, 
about  six  years  old,"  "built  <Ht  Uocky  order," 
and  known  as  the  "Hill  mole."  Chnltting 
other  points  of  difference,  it  ia  plain  Oiat 
the  same  mule  cannot  be  properly  described 
as  a  bay  mule  and  at  the  same  time  be  a 
black  mule.  The  able  counsel  for  the  state 
very  frankly  and  properly  concedes  that,  if 
the  allegation  as  to  Brewer's  ownership  can- 
not be  treated  as  surplusage,  then  there  Is  a 
fatal  variance  between  the  allegata  and  pro- 
bata, and  the  conviction  will  not  be  sus- 
tained. . 

There  are  many  descriptive  averments 
which  could  be  omitted  from  an  accusa- 
tion, which,  when  made,  become  material 
and  must  be  proved  as  laid.  In  the  pres- 
ent case  it  might  have  been  sufficient  to 
allege  that  the  defendant  falsely  stated  to 
M.  E.  Maxwell  &  Co.  that  his  ownership 
In  the  mule  in  question  was  unincumber- 
ed ;  whereas  in  truth  and  In  fttct  the  de- 
f»idant  did  not  own  the  mule,  or  his  title 
was  incumbered.  It  is  doubtful,  however.  If 
such  an  allegation  would  have  put  the  de- 
fendant sufficiently  on  notice  of  the  charge 
against  him  to  have  enabled  him  to  prepare 
and  defend  against  the  charge;  but  when  the 
state  alleged  that  bis  statement  was  untrne 
because  the  said  mule  was  held  by  one  8.  S. 
Brewer  under  a  certain  bill  of  sale,  this  al- 
legation became  the  crux  of  the  case.  It  ap- 
pears from  the  record  that,  but  for  the  pri- 
or lien  of  S.  S.  Brewer  ft  Settle,  the  M.  E. 
Alaxwell  ft  Go.  might  be  able  to  collect  the 
som  of  $68.02  by  a  sale  of  the  mule,  but  that, 
due  to  the  priority  of  Qxb  lien  of  Brewer 
&  Settles,  the  Maxwell  ft  Co.  corporation  is 
unable  to  enforce  the  collection  of  its  debt, 
and  therefore  is  subject  to  loss,  and  la  de- 
frauded. 

In  Fulford  V.  State,  SO  Oa.  691,  and  many 
later  decisions,  it  Is  said  that  If  the  entire 
averment  may  be  omitted,  of  which  the  de- 
scriptive matter  is  a  part,  or  can  be  rejected 
as  surplusage,  then  the  descriptive  matter 
^alls  with  It  and  need  not  be  proved;  also, 
"if  any  mineceaaary  avermoits  disconnected 
with  the  circumstances  which  constitute  the 
stated  crime  be  introdaced,  tbey  need  not 
be  proved,  but  may  be  rejected  as  surplna- 
age."  In  Joyce  on  Indlctmoit,  |  869,  the 
author  says  that  the  names  of  third  persona 
who  are  collaterally  connected  with  the  of- 
fense, and  whose  Identity  is  not  essential  to 
such  a  descrU>tion  thereof  as  Is  necessary  to 
properly  inform  the  accused  of  the  natare 
and  cause  of  the  accusation  against  him, 
need  not  be  stated.  Under  this  role  Is  has 
been  held  that,  in  an  indictment  for  betting 
at  cai^  tbe  names  of  partidpants  other 
than  the  defendant  need  not  be  given;  and. 
In  an  indictment  for  selling  Intoxicating  Ilq.. 
uor^  the  perstm  to  whom  the  sale  Is  all^ml; 
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to  ban  been  made  need  not  be  Darned;  and 
la  an  Indictment  for  resisting  an  officer  who 
Is  taking  a  prtBoner  to  Jail  it  la  not  necessary 
to  name  tlie  prisonor  wbo  Is  beln^  carried. 
Manr  examples  of  Uke  kind  mlgbt  be  given, 
bat»  althongb  it  might  have  been  unneces- 
sary io  the  flrst  instance  to  have  named  the 
person  who  held  the  retainer  of  title,  we  do 
not  think  that  the  avermmt  can  for  that 
reason  alone  be  treated  as  surplusaga  An 
averment  which  may  become  material  be- 
cause it  is  Incorporated  as  a  part  of  the 
charge  must  be  .descriptive  of  an  essential 
element  of  the  crime,  and  we  think  this  Is 
the  case  in  the  present  instance.  According 
to  the  allegation  of  the  accusation,  the  de- 
fendant's representation  that  he  was  the 
owner  of  the  mule  was  false  because  the 
mnle  was  the  property  of  S.  S.  Brewer. 

The  facta  with  relation  to  the  introduc- 
tion of  the  mortgage  given  by  the  defendant 
to  M.  E.  MaxweU  &  Go.  on  March  16,  1909, 
as  certified  by  the  trial  Judge,  are  as  follows: 
The  defendant  objected  when  the  mortgage 
was  tendered  in  evidence  npon  the  ground 
that  its  execution  had  not  been  proved.  The 
mortgage  gave  evidence  of  having  been  re- 
corded January  29,  1912,  in  the  clerk's  office 
of  the  superior  court  of  Elbert  county.  When 
the  defendant  objected,  the  state's  counsel 
replied  that  the  mortgage  bad  been  recorded, 
and  thereupon  the  objection  was  withdrawn. 
It  does  not  appear  that  at  ttils  time  the  de- 
fendant's counsel  saw  the  mortgage  itself  or 
examined  the  entry  of  record ;  but  when  he 
started  to  argue  the  case  he  moved  the  court 
to  rule  the  mortgage  out  of  the  evidence  be- 
cause, the  defendant  having  resided  at  tliat 
time  and  ever  afterward  in  Wilkes  county, 
and  not  In  Elbert  county,  the  mortgage  was 
not  entitled  to  record  In  Elbert  county,  and 
therefore  it  was  not  admissible  without 
proof  of  its  execution  by  the  subscribing  wit- 
ness. The  court  overruled  tills  motion,  and 
exception  was  taken  to  this  ruling.  The  evi- 
dence is  undisputed  that  the  defendant  had 
never  lived  in  Elbert  county,  and  that  at 
the  time  of  the  execution  of  the  mortgage  to 
Maxwell  &  Co.,  as  well  as  since,  he  lived  In 
Wilkes  county;  and  of  course  the  Code  re- 
quires that  mortgages  to  personalty  be  re- 
corded In  the  county-  of  the  residence  of  the 
mortgagor. 

Evidence  of  recordation  sufficient  to  dis- 
pense wltb  proof  of  the  execution  of  a  mort- 
Kage  to  personalty  must  be  proof  that  the 
mortgage  was  recorded  in  the  county  of  the 
mortgagor's  residence.  But  since  the  execu- 
tion of  a  writing  may  be  proved  by  the  admia* 
tiions  of  the  person  wbo  signed  it,  and  there  la 
some  evidence  In  regard  to  admissions  made 
by  the  defendant  to  the  effect  that  he  made 
a  mortsage  to  IL  B.  MaxweU  ft  Gc.  wblcb 
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may  be  Inferred  to  be  the  same  as  the  paper 
Introduced  In  evidence,  we  are  not  prepared 
to  hold  that  tbe  Judge  erred  in  submitting  to 
the  Jury  the  question  as  to  whether  the  ex* 
ecutlou  of  the  mortgage  was  sufficiently  prov- 
ed by  these  admissions  of  the  defendant  him- 
e^.  The  moti<m  of  the  defendant's  counsel, 
under  tbe  circumstances,  did  not  come  too 
late;  for  it  is  apparent,  by  the  statement 
of  Uie  state's  counsel,  he  waa  intentionally 
misled,  and  it  was  not  too  late  for  the  state 
to  aak  that  the  case  be  reopened,  and  tliat 
proof  of  the  execution  of  the  mortgage  be 
permitted.  But  In  view  of  the  testimony,  in 
r^rd  to  the  admissions  by  the  defendant 
that  he  execute  a  mortgage  to  M.  E.  Max- 
well &  Co.,  and  there  being  no  bint  that  be 
ever  made  more  than  one  mortgage  to  tbU 
corporation,  it  does  not  appear  that  the -de- 
fendant was  hurt  by  the  ruling. 

The  court  did  not  err  in  charging  the  Jury 
In  the  terms  of  section  719  of  the  Penal  Code 
that  "any  person  using  any  deceitful  mean^ 
or  artful  practices.  Other  than  those  whlcb 
are  [specifically]  mentioned  in  this  Code,  by 
which  an  Individual,  or  a  firm,  or  a  corpora- 
tion, or  the  public  is  defrauded  and  cheated 
is  [guilty  of]  a  misdemeanor  under  our  law," 
upon  the  ground,  as  assigned,  that  the  pro- 
visions of  section  719  are  inapplicable  to  the 
accusation.  The  prosecution  was  not  based 
upon  the  provisions  of  section  703,  for  the 
alleged  representation  of  the  defendant  was 
confined  solely  to  the  ownership  of  a  certain 
mule,  and  did  not  relate  generally  to  hi» 
"respectability,  wealth,  or  mercantile  corre- 
spondence and  connections."  This  Is  con- 
ceded by  counsel  for  plaintiff  In  error. 
Counsel  insists,  however,  that  the  accusation, 
if  it  sets  out  any  offense,  charged  the  offense 
defined  in  section  713  of  the  Penal  Code.  We 
cannot  concur  In  this  view,  tor  that  section 
relates  specifically  to  the  subject  of  giving 
false  information  by  one  who  is  interrogated 
as  to  the  facts,  and  it  does  not  appear  from 
the  accusation  In  this  case  that  tbe  accused 
was  Interrogated  as  to  whether  there  was  a 
lien  upon  the  mule  in  question  or  not  On 
the  contrary.  It  would  appear  that  his  state- 
ment was  made  voluntarily  and  without 
solicitation  or  interrogation,  with  the  pur- 
pose on  his  part  of  obtaining  credit. 

On  account  of  the  state's  failure  to  prove 
that  the  offense  was  not  barred  by  the  stat- 
ute of  limitations,  and  the  error  of  tbe  court 
in  admitting  in  evidence  a  document  showing 
tliat  titie  was  reserved  to  a  partner£ihip  not 
mentioned  in  the  accusation,  and  In  property 
not  mortgaged  to  M.  &  Maxwell  &  Co.,  the 
verdict  finding  the  accused  guilty  was  con- 
trary to  law  and  the  evidence,  and  a  new 
trial  should  have  been  granted. 

Judgment  rereraed. 


WILLIAMS  V.  STATE 
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(13  Ga.  App.  329) 

SUPREME  BULINO  OF  FRATERNAL 
MTSnC  CIROLB  t.  BIjACK- 
SHEAR.   (No.  4,355.) 

(Court  of  Appeal!  of  Georgia.   Auf.  SO,  IMS.) 

fSvUalnu  hv  f  Oovrt.) 
INSUBAKCE  (S  718*)— FEATEBRAL  BEWMTF  AS- 
SOCIATIONS—AOTION  ON  PoLiCT— Evidence. 
This  case  Is  controlled  hj  the  decision  of 
the  Sapreme  Coart  in  Fraternal  Life  &  Acci- 
dent AssociatioQ  t.  Evans,  140  Ga.  — ■,  78  S. 
E.  916.  It  appears  from  the  record  niat  the 
plaintiff  in  error  is  a  fraternal  beneficiary  as- 
sociation, and  therefore  la  exempt  from  the  rule 
prescribed  in  section  2471  of  die  Civil  Code  of 
1910.  which  provides  that  the  constitution  or 
by-laws  of  insorance  companies  doii»  basiness 
in  this  state,  whether  they  are  foreign  or  do- 
mestic, shall  not  be  received  in  evidence  as  a 
part  of  the  Insurance  policy,  or  as  an  independ- 
ent contract,  unless  embodied  in  or  attached  to 
the  policy.  The  trial  jadge  therefore  erred  In 
-excluding  from  evidence  the  by-law  of  the  plain- 
tiff in  error. 

[Ed.  Note.— For  other  caseSfSee  Insurance, 
Cent  Dig.  I  U54;  Dec.  Dig.  |7l&«] 

Error  from  Otj  Court  of  Athau;  H.  8. 
West,  Judge. 

Action  by  B.  S.  Blackaliear  against  the 
Supreme  Ruling  ct  the  Fraternal  Mystic 
Circle.  Judgment  for  plaiotur,  and  defend- 
ant brings  error.  Rerersed. 

T.  S.  Mell,  of  Athens,  for  plaintiff  In  error. 
W.  M.  Smith  and  C(^b  &  Brwin,  all  of 
Athens,  tor  defendant  in  error, 

RUSSELL,  J.  Mrs.  Blackshear  sued  the 
Supreme  Ruling  of  .the  Fraternal  Mystic 
Circle  on  a  benefit  certificate  upon  the  life 
of  her  husband,  Thomas  B.  Blachshear,  for 
$2,000.  The  defendant  association  pleaded 
that  it  was  a  fraternal  beneficiary  order  as 
defined  In  chapter  2,  art  0, 1  7  (section  2866- 
2877),  of  the  Civil  Code;  that  the  deceased 
came  to  his  death  by  bis  own  hand,  and  that 
the  cratiflcate  provided,  as  one  of  Its  cona- 
tions, that  each  member  should  comply  "with 
the  constitution,  lam,  rules,  and  require- 
ments of  the  Supreme  Baling  of  the  Frater- 
nal Mystic  Circle,  now  In  force  or  as  they 
may  be  amended  or  altered";  and  that  the 
insured  had  agreed  in  his  application  for 
memberdilp  that  the  consUtutlon  and  by- 
laws were  a  part  of  the  contract  as  fully 
as  If  they  were  set  forth  at  length  therdn. 

One  of  the  by-laws  of  the  defmdant  asso- 
ciation provides  that  in  the  event  that  a 
member  commits  suicide  within  the  first  20 
years  of  his  membership,  whether  the  act 
be  voluntary  or  involuntary,  consdoos  or  un- 
conscious, or  whether  the  insured  be  sane  or 
insane  at  the  time,  or  if  the  insured  die  from 
the  effect  of  any  drag  administered  by  him- 
self, then  the  beneficiaries  of  such  member 
shall  be  entitled  to  only  one-twentieth  of  the 
amount  of  the  death  benefit  stated  in  the 
certificate  for  each  year  of  the  membership 
of  the  insured.   It  was  oncontradlcted  that 


the  Insured  himself  inflicted  the  wound 
which  caused  his  death.  The  case  was  tried 
by  the  court  sitting  as  court  and  Jury,  and 
the  JudgmMit  rendered  for  the  plaintiff  was 
the  amoant  of  the  certificate.  The  defend- 
ant moved  for  a  new  trial  upon  the  general 
grounds,  and  also  upon  the  ground  that  "the 
court  erred  in  holding  that  the  constitution 
and  laws  and  by-laws  of  the  defendant  were 
not  binding  on  the  plaintiff  because  they  were 
not  attached  to  the  certificate  sued  on";  the 
defendant  inststlng  that  it  is  a  fraternal 
benefldary  order,  and  as  such  is  exempt 
from  the  provisions  of  the  law  requiring  by- 
laws to  be  attached  to  the  certificate  or  poli- 
cy of  insurance. 

There  was  sufficient  evidence  to  authorife 
the  court  to  find  that  the  Insured  was  In- 
sane at  the  time  he  killed  himself,  that  he 
was  a  member  of  a  subordinate  ruling 
In  Macon,  Ga.,  that  the  contract  was  In  force 
at  the  time  of  his  death,  that  the  age  of  the 
Insured  was  correctly  stated  in  his  applica- 
tion, and  that  the  plaintiff  was  the  benefici- 
ary named  In  the  contract  Therefore  the 
only  real  question  presented  In  the  case  is 
whether  the  court  erred  in  holding  that  the 
by-laws  of  the  defendant  were  not  binding 
upon  the  insured  or  the  plaintiff  because  they 
were  not  attached  to  the  certificate  and 
erred  In  not  sustaining,  for  that  reason,  the 
defense  predicated  upon  the  by-law,  under 
which  the  defendant  insisted  that  It  was  only 
Indebted  to  the  beneficiary  in  the  sum  of 
$341.14,  which  it  had  tendered. 

The  plaintiff  In  error  asks  that  we  re- 
view the  ruling  of  this  court  stated  in  par- 
agraph 6  of  the  decision  In  the  case  of  Her- 
alds of  Liberty  v.  Bowen,  8  Ga.  A.Tpg.  826, 
68  S.  E.  1008.  The  same  request  Is  made 
by  counsel  not  employed  in  the  presmt  case, 
but  having  cases  involving  the  same  potnt, 
who  were  granted  siiedal  permlsslfm  to  file 
briefs. 

This  case  is  controlled  by  the  ruling  of  Uie 
Supreme  Court  In  Fraternal  ZSIo  ft  Accident 
Association  t.  Evans.  140  Ga. — ,  78  8.  m. 
dlS,  in  whidi  It  was  held  that  fraternal  buie- 
flclary  orders  shall  be  govmied  exclusively 
by  the  provlslotts  of  chapter  2,  art  0,  i  7 
of  the  avU  Code  (sections  2866-2877),  and 
are,  by  the  provisions  of  section  280^  exonpt 
from  the  provisions  of  section  2471,  requir- 
ing life  and  fire  insurance  polides,  which  re- 
fer to  the  application  for  insurance  or  to 
the  constitution,  by-laws,  cx  other  rales  of 
the  company,  to  contain  or  have  a  copj  of 
the  same  attached  thereto,  in  order  to  au- 
thorize the  Introduction  of  such  constitatlou, 
by-laws,  or  rules  In  evidence  as  a  part  of  the 
policy.  The  trial  Judge,  therefore,  wred  in 
holding  that  the  constltatlon,  by-laws,  roles, 
and  requirements  of  the  Supreme  Ruling  of 
the  Fraternal  Mystic  Circle,  were  inadmla- 
sible  for  the  reason  that  the  same  did  not 
appear  In  the  certificate  of  membership  and 
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were  not  attached  tbenta  hy  capj  as  an  ex- 
hibit 

It  la  not  necessary  to  revleT  the  ruling 
In  the  case  of  Heralds  of  liberty  t.  Bowen, 
supra,  because  the  point  here  presented  was 
not  luTolved  wben  that  case  was  before  this 
court  This  is  plain  from  the  wording  of 
paragraph  S  of  that  decision,  in  which  we 
held  that  "an  association  which  Issues  poli- 
cies of  Insnrance,  but,  so  far  as  appears,  has 
no  ritual  nor  any  initiation,  cannot  be  legal- 
ly classed  as  a  fraternal  beneOclal  associa- 
tion under  the  laws  of  Georgia,  and  may  be 
treated  as  an  ordinary  Insurance  company." 
This  roUng  related  especially  to  the  matter 
of  service,  upon  which  we  ruled  in  the  pre- 
ceding part  of  the  decision;  but  it  is  not  in 
conflict  with  the  sixth  paragraph,  in  which 
we  held  that  the  act  of  August  17, 1906  (Acts 
1906,  p.  107),  DOW  embodied  In  section  2471 
of  the  Code,  applied  to  such  assessment  as- 
aodatlons  as  tlie  Heralds  of  Liberty  appear- 
ed from  the  record  to  be  (as  indicated  In  par- 
agraph 8  of  the  dedstoi^;  1.  e.,  assodatlons 
without  ritual  or  form  of  initiation,  or  lodge 
form  of  goremment,  but  purporting  to  be 
and  sometimes  called  "fraternal  associa- 
tions." It  appears  from  the  record  In  that 
case  that,  though  the  Heralds  of  Liberty  had 
aopreme  headqaarters  located  la  a  sister 
state,  Bowen  had  nerer  been  initiated,  and 
there  was  not,  at  that  time^  a  single  lodge 
within  the  Btate  of  Geo^lat  nor  any  proof 
that  Bowen  was  a  nwnber  of  any  anbor^ 
dinate  lodge  here  or  elsewhere. 

The  distinction  between  asMesment  com- 
paniee,  such  as  the  record  shows  the  Heralds 
of  Liberty  to  be,  wheth^  Maternal  or  not, 
and  fraternal  benefldary  asaociations,  dealt 
with  In  chapter  2.  art  9,  S  7  of  the  GivU 
Code,  la  pointed  out  by  Presiding  Justice 
ETans  in  External  life  St  Accident  Aasocia- 
tion  T.  Evans,  anpra.  In  that  case  the  court 
rules  that  "the  Gmeral  Assembly  have  dif- 
ferentiated fraternal  benefldary  associations 
from  co-operative  and  assessment  companies. 
The  latter  are  classed  as  Insurance  compa- 
nies (Civil  Code,  H  2412  to  2450).  while  the 
former  are  aempt  from  the,  provisions  of  the 
Insurance  laws  (section  2869  of  the  Code)." 
Having  hdd  in  the  Bowen  Case,  supra,  as  to 
the  matter  of  service,  that  the  plaintiff  in  er* 
ror  vaa  not  a  fraternal  benefldary  assoda- 
tl<m,  we  wwe  certainly  compelled  to  bold 
that  it  was  not  exempt  (not  being  a  fraternal 
benefldary  association)  from  the  requirement 
of  section  2471  of  the  Civil  Code,  as  to  the 
matter  of  Incorporating  In  the  certificate  or 
attaching  thereto,  as  an  exhibit,  a  copy  of 
Its  constitution,  by-laws,  or  rules,  before  they 
would  be  admlsdble  in  evidence. 

The  case  at  bar  comes  squarely  under  the 
ruling  In  Fraternal  Life  &  Acddent  Associa- 
tion V.  Evans,  supra.  The  proof  shows  that 
the  Supreme  Ruling  of  the  Fraternal  Mystic 
Circle  Is  the  supreme  body  of  that  fraternal 


baiefldary  association,  which  has  subordi- 
nate lodges  (or  "rulings").  The  supr^e 
council  is  a  representative  body,  and,  before 
membership,  api^cants  must  be  formally  In- 
itiated according  to  the  ritual.  Upon  this 
state  of  facts  the  Supreme  Court  ruled  that 
such  fraternal  beneficial  assodatlons,  unlike 
mutual  co-operative  and  assessment  insur- 
ance companies  (and  this  Includes  all  fra- 
ternal Insurance  companies  which  do  not 
possess  the  requisites  essential  to  constltnte 
them  fraternal  beneficiary  assodatlons),  are, 
by  the  provisions  of  section  2869  of  the 
Code,  exMQpt  from  the  rule  prescribed  In 
section  2471.  It  follows  that  the  trial  Judge, 
In  the  case  now  before  us,  erred  In  exduding 
from  evidence  the  by-taws  of  the  defendant 
fraternal  bewAda^  association. 
Judgment  reversed. 

(18  am.  App.  tm 
HARRISON  V.  LEE.    (No.  4.424.) 
(Court  of  Appeab  of  Georgia.  Aug.  SO,  1913.) 

(Svttdbma  fty  the  Oowrt.) 

L  CoKTBACTS  (I  94*)— Fraud— Erraor.  ■ 

Fraud  voids  all  6<)Dtracts  (Civ.  Code  1910, 
i  4264),  and  the  law  js  liberal  In  allowing  ways 
and  means  for  relieving  from  the  consequences 
of  fraud,  provided  the  presence  and  evil  of  tbe 
alleged  fraud  is  first  shown. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Crat^^.^^i  420~m,  1160.  1164.  1166;  Dec 

2.  Biixs  AND  Notes  (i  103*)-Fiu.ud  ({  20*) 
—What  Constitutes— Fai.bx  Statements. 

The  court  correctly  sustained  the  demurrer 
to  that  paragraph  of  the  defendant's  answer 
which  stated  that  the  defendant  was  induced  by 
fraud  to  sign  the  note.  If  tbe  defendant  could 
read,  there  was  no  reason  why  he  should  have 
reposed  special  confidence  in  the  agent  of  the 
plaintiff;  nor  was  there  any  exigency  which 
compelled  him  to  haste  In  executing  me  note. 
The  agent  of  the  plaintiff  did  not  fuUy  state  tbe 
contents  of  the  note,  but  his  statement  as  to 
the  matter  to  which  the  statement  related  was 
true.  But  even  "a  false  statement  is  not  fraud- 
ulent, when  there  is  no  reason  why  the  state- 
ment should  be  believed  and  acted  opon." 
Branan  v.  Warfleld  &  Lee,  8  Ga.  App.  586  C2). 
60  8.  B.  825. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |8  233-240;  Dec  Dig.  | 
103;*  Fraud,  Cent  Dig.  {{  17,  18;  Dec.  Dig. 
I  20.  •] 

3.  EviDENci  (S  441*)  —  CSoirTBAoionoN  or 

WaiTINO— WABBAMTT. 

If  the  answer  of  the  defendant  bad  set  up 
such  a  state  of  facts  as  would  have  authorized 
the  conclusion  that  the  defendant  was  induced 
to  sign  tbe  note  by  fraud  on  the  part  of  the 
agent  of  the  plaintiff,  tbe  defendant  would  have 
been  entitled  to  introduce  proof  of  a  braiich  of 
any  warranty  from  vAtich  resulted  a  failure  of 
consideration.  But  since  tbe  defendant  failed 
to  allege  that  the  execution  of  the  contract  was 
Induced  by  fraud,  bis  plea,  in  which  it  was 
sooght  to  contradict  the  terms  of  the  written 
contract  by  parol  testimony  in  support  of  the 
defense  that  there  had  been  a  breach  of  an  oral 
warranty  given  prior  to  the  contract,  was  prop- 
erly stricken.  The  contract  here  Involved  con- 
tained no  express  warranty.  The  allegation 
that  its  execution  was  procured  by  fraud  was 
necessary,  and  proof  to  that  effect  7^  essen- 
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tfal,  befto-e  the  defendant  would  be  permitted 
to  iDgnft  apon  the  contract  an  ezpresg  war- 
ranty as  to  the  ase  of  the  males.  The  cas^ 
might  be  different  If  the  defendant  had  merely 
pleaded  failure  of  consideration  resulting  from 
a  breach  of  the  implied  warranty  that  the  mules 
were  merchantable  and  reawnaUy  suited  for 
tbe  pnrposes  intended. 

[Ed.  Note.— For  other  cases,  see  Bridence, 
Cent.  Dig.  M  1719,  1723-1768,  1765-1846, 
2030-2047;   Dec.  Dig.  |  441.*1 

4.  Dehubbcb  to  Fstitioit. 

There  was  no  error  in  snstalning  the  de- 
murrer. 

Bnor  from  City  Court  of  MEsnnnTlllA; 

D.  Shannon,  Judge. 
Action  by  Z.  Harrison  agalnat  W.  O.  Lee. 
Judgment  for  defendant,  and  plaintUT  brings 
«rror.  AfOrmed. 

L.  D.  Moore,  of  Hacon,.  tm  plalntUf  In 
error.  F.  Chambem  &  Sflo,  of  Macon,  for 
defendant  In  error. 

BUSSBLI^  J.   Judgment  affirmed. 

(12  Oik         86t>  — — 

0ILLE8FIB  T.  BACON  PECAN  CO. 
(No.  4,542.) 

(Court  of  Appeals  of  Georgia.  Aug.  80,  1013.) 

fSfUatv  i$  the  OonrtJ 

1.  Saus  a  428*)  —  Aonoi?  roB  Ptjbchabk 
Pbict— Set-Off. 

A  plea  which  properly  alleged  that  the  de- 
fendant had  given  notes  for  the  purdiase  price 
of  trees  bought  by  him  from  the  plaintifT,  and 
had  been  compelled  to  pay  these  notes  becanse 
•  they  were  transferred  for  value,  before  ma- 
turity, to  innocent  parchasers,  should  have  been 
allowed  as  an  amendment  to  the  answer.  Such 
an  amendment  would  have  afforded  the  defend- 
ant the  right  to  set  off,  as  against  the  account 
sued  on,  an  amount,  out  of  the  sum  paid  by 
him  to  the  innocent  bolder  of  the  notes,  equal 
to  the  damsgeg  which  the  defendant  would  be 
entitled  to  recover  for  breach  of  Implied  war- 
ranty as  to  the  trees  purchased  by  him.  In 
other  words,  if  the  defendant  was  forced  to  pay 
the  notes  after  the  discovery  of  the  defects  in 
the  trees  purchased  by  bim,  because  his  notes 
were  in  the  hands  of  innocent  purchasers, 
whose  rights  coold  not  be  affected  by  failure 
of  consideratioo  or  a  breach  of  warranty,  be 
could  have  pleaded  the  failure  of  consideration. 

[Ed.  Note.— For  other  eases,  see  Sales,  Gent 
Dig.  II  1214-1228;  Ote.  Dig.  |  428.«] 

2.  SALEa  (I  4S5*)  —  Action  tob  Pubohasb 
Pbice— Answis— Sr-Off. 

In  the  present  case  the  defendant  soaght 
to  set  up  that  he  was  compelled  to  pay  the 
notes  he  had  originally  given  to  the  plaintiff, 
because  they  were  in  tne  hands  of  innocent 
purchasers.  However,  tiie  plaintiff  specially  de- 
murred to  this  answer,  upon  the  ground  that 
the  defendant's  plea  did  not  state  when  the 
alleged  notes  were  given,  or  to  whom  they  were 
transferred,  nor  otherwise  state  sufficient  facts 
to  enable  the  court  to  decide  that  the  bank  to 
which  the  defendant  alleged  he  had  paid  the 
notes  was  a  holder  who  purchased  the  notes 
before  maturity,  and  therefore  the  statement 
that  the  bank  was  an  innocent  purchaser  was 
a  mere  conclnsion  of  the  pleader.  The  plaintiff 
was  entitled  to  know  the  time  when  the  notes 
were  given,  and  to  whom  they  were  transfer- 
red ;  and,  upon  the  refusal  of  the  defendant  to 


amend  his  plea.  It  was  not  error  to  strike  die 

plea. 

Kd.  Note.— For  otlter  eases,  Sales,  Cent 
g^  IS  12S&-1246:  Deb  Dig.  I  485.*] 

3.  Direction  of  Vbbdict. 

Upon  the  evidence  submitted,  so  far  as  tbs 
same  was  pertinent  to  the  pleamng,  the  Judg- 
ment of  the  court  in  directing  a  Terdict  was 
harmless  to  the  defendant 

Error  from  City  Court  of  Albany;  D.  F. 
GMaland,  Judg& 

Action  by  the  Bacon  Pecap  Oon^any 
against  J.  W.  GUleside.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

8.  J.  Jones  and  Mann  ft  Billner,  all  of  Al^ 
bany,  for  plalntiflC  in  error.  B.  J.  Bacon,  of 
Albany,  for  defendant  In  error. 

BUSSSiLL,  J.  The  O.  M.  Baoon  Pecan  Com- 
pany  brought  anlt  on  an  account  against  J. 
W.  Gillespie  for  ^1,805.60,  besides  Interest 
for  pecan  trees  alleged  to  have  been  furnished 
to  GiUesple  In  1912.  GlUesple  pleaded  that 
the  trees  were  boi^t  by  him  for  a  corpora- 
tion of  wbldt  he  was  president  and  that  tiw 
corporation  was  liable  and  not  hlmseU. 

It  was  admitted  on  the  trial  that  the  imiB- 
ber-of  trees  stated  in  the  account  attadied  to 
the  petition,  at  the  price  named,  were  sup- 
plied as  alleged,  and  the  only  question  orig- 
inally at  issue  In  the  case  was  whether  Gil- 
lespie was  liable  Individually,  or  whether 
his  corporation,  the  Albany  Paper  Shell  Pe- 
can Company,  was  the  party  liable.  On  the 
introduction  of  evidence  aa  to  orders  Cor  ttie 
trees  by  J.  W.  Glllesida  individually,  and 
ceptanee  the  G.  M.  Baoon  Pecan  Company, 
the  court  held  that  the  contract,  as  aibown 
by  the  letters  and  replies,  conatltnted,  as  a 
matter  of  law,  a  contract  with  J.  W.  GUlea> 
pie  indlvldnally.  Thereupon  OUlssple  offend 
an  amendment  seeking  to  set  off  damages  by 
alleged  breach  of  contract  In  connection  wiOi 
the  trees  famished  Gillespie  daring  the  win- 
ter of  1910-U,  one  year  prior  to  the  trans- 
action which  was  the  basis  of  suit  The  con- 
tract, aa  appears  from  the  record,  was  In 
writb^  Its  terms  being  set  forth  in  oorrea- 
pondence  between  the  parties,  and  there  la 
no  express  warr4nt7  therein.  . 

The  first  amendment  offered  (the  rtfnaal 
to  allow  wbidi  la  asstgned  aa  error)  was 
baaed  upon  the  theory  of  ingrafting  an  ex- 
press warranty  parol  upon  the  written 
contract  which  was  then  In  evidence.  The 
defendant  snbseqnenOy,  1^  sworn  unend- 
ment  which  was  allowed,  set  op  a  brea<A 
of  Implied  warranty  as  to  the  trees  famished 
in  the  winter  of  1910-11.  There  was  evi- 
dence in  behalf  of  the  plaintiff  shoving  a 
waiver  of  this  Implied  warranty,  by  payment 
in  full,  after  fall  knowledge  ot  Uw  nomber 
of  treea  that  had  died,  and  also  by  raiewal 
of  note  after  the  facts  of  the  allc«[ed  death 
of  qumhera  ot  trees  and  the  breadi  of  the 
contract  were  dlscoTored ;  bat  there  was  evl- 
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dence  for  the  defendant  that  the  notes  were 
paid,  not  voluntarily,  bnt  because  they  had 
passed  to  the  bank  as  an  Innocent  parchaser, 
and  that  as  to  the  parchaser  of  the  notes 
for  value  failure  of  conelderation  was  no  de- 
fense. Thereupon  the  court  directed  a  ver- 
dict in  favor  of  the  plalntlfC. 

[1-3]  The  decision  of  this  court  upon  the 
questions  presented  will  be  Boffldently  under- 
stood from,  the  headnotea. 

Jodgment  affirmed. 


(U  Ga.  Am.  4X» 

J.  O.  ft  O.  W.  DUBDBN  v.  ATOOOK  BBOS. 
(No.  4,770.) 

(Court  of  Appeals  of  Georgia.   Aug.  16.  1918. 
Behearinc  Denied  Sej/t,  16.  1918.) 

fByUalnu  by  the  OourK) 

1.  Cbattel  MoffraAQXs  Q  138*)— Fuomnxs 

— lilBH  ON  Caops. 

The  lien  of  a  mortgage  on  a  crop,  given  to- 
■ectife  payment  for  money,  supplies,  or  other  ar- 
ticles of  necessity,  to  aid  in  making  and  gather- 
lag  tbe  crop,  la  sopertor  to  a  lien  of  a  mortgage 
thereon  not  given  for  this  purpose^  thoogh  re- 
corded first. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §§  228-236;  Dec.  Dig.  S 
138.*] 

2.  Chattel  Mobtoagxb  d  138*)  —  litiii  ok 

C»0P»~PbI0BITIBS— "JUDQHEHT." 

The  purpose  of  the  act  of  1S99  (Acts  1S99, 
p.  78)  was  to  ^ve  such  preference  to  the  mort- 
gage creditor  who  furniahed  money  or  supplies 
to  aid  in  making  a  crop  as  woold  oiable  in- 
solvents, who  might  not  otherwise  be  able  to 
obtain  credit,  to  pursue  their  ordinary  vocation 
of  farming,  instead  of  being  forced  to  become 
vagrants,  and  perhaps  criminals.  And  since  the 
legislative  intention  wonld  be  defeated  if,  mere- 
ly because  of  priority  of  record,  a  contract  lien 
were  held  to  be  snperior  to  a  lien  of  a  jodg- 
ment. which  arises  by  operation  of  law.  the 
word  "judgment,"  as  used  in  section  3349  of 
the  Civil  Code  of  1910,  so  far  as  applicable  to 

firoceedinga  by  rule  brought  to  dlBtrlbute  funds 
n  custodia  l^s.  includes  any  final  process  un< 
der  which  the  property  (the  proceeds  of  the 
sale  of  which  are  subject  to  distribution)  was 
brought  to  sale  or  coald  have  been  legslly  sold. 

[Ed.  Note.— For  otbet  esses,  see  Chattel 
Mortgages.  Cent.  Dig.  SI  228-280;  Dee.  Dig.  S 

isa* 

For  other  de&nitions,  see  Words  and  Phrases, 
ToL  4,  pp.  3827-st842;  vol.  8,  pp.  7696.  7696.1 

Error  from  City  (3oort  of  Monroe;  A.  C. 
Stone,  Judge. 

Action  by  Aycock  Bros,  against  one  Ad- 
cock  to  foreclose  a  mortgage  on  crataln  cot- 
ton. Judgment  for  plaintiff  and  J.  G.  ft  G. 
W.  Dnrden  placed  a  mortgage  on  the  same 
property  in  the  hands  of  tbe  levyb^  officer. 
Aycock  BrcM.  brought  a  rule  to  determine 
question  of  priority  of  lima  Judgment  for 
Aycock  Bros.,  and  J.  G.  &  O.  W.  Durden 
bring  error.  Reversed. 

Jos.  H.  Felker,  of  Monroe,  for  plalntifFs  In 
error.  Walker  &  Roberta,  of  Monroe,  for 
defendants  In  errw. 

RITSSBIili,  J.  TbB  single  qoestloa  pre- 
sented by  this  record  is  whether  the  lien  of  a 


mortgage  on  a  crop  given  to  secure  paymeDt 
for  advances  furnished  to  aid  In  making  and 
gathering  the  crop  In  the  year  In  wUch  the 
mor^ge  was  given.  Is  Inferior  to  ttie  lien 
of  a  mortgage  given  to  another  creditor  to 
secure  the  payment  of  the  debt  of  a  for- 
mer year,  merely  because  it  was  not  record- 
ed until  after  the  mortgage  given  to  secure 
the  older  Indebtedness  was  recorded  In  the 
clerk's  office  of  the  superior  court  Gener- 
ally, as  among  themselves,  the  priority  of 
mortage  llois  Is  fixed  by  the  date  of  tbe 
record,  In  the  absence  of  the  elements  of 
notice  (Civil  Code.  K  3259.  8260);  and  In  the 
present  case  the  decision  of  the  trial  judge 
seema  to  rest  upon  tbe  fact  that  the  mort- 
gage in  favor  of  the  defmdant  In  error  was 
recorded  at  a  time  prior  to  the  record  of 
tbe  mortgage  of  the  plaiutlfC  in  error.  The 
following  undisputed  facta  appttir  from  the 
record: 

One  Adcock  was  Indebted  to  the  firm  of 
Aycock  Bros,  for  gnano  and  other  articles, 
which  Indebtedness  was  represented  by  two 
uotes,  one  due  October  1, 1911,  and  the  other 
due  October  1,  1912;  both  of  them  represent- 
ing Indebtedness  for  the  year  1911.  On  May 
18,  1912,  Adco<^  mortgaged  his  crop  of  cot- 
toi>  to  J.  G.  &  G.  W.  Durden 'to  secure  pay- 
ment for  ¥200  worth  of  sapplies,  to  aid,  as 
stated  in  the  mortgage  itself  in  making  his 
crop  of  that  year.  On  the  same  day  he  ex- 
ecuted to  Aycock  Bros.,  as  security  for  the 
payment  of  pre-existing  Indebtedness  to  tbem, 
a  mortgage  upon  8,000  pounds  of  his  first 
lint  cotton,  to  be  grown  upon  the  same  placfr 
The  Aycock  mortgage  was  recorded  on  the 
day  of  its  execution;  the  Durden  mortgage 
was  not  recorded  until  May  22.  1912.  On 
October  16,  1912,  Aycock  Bros,  foreclraed 
their  mort^ige,^  and  before  the  sale  of  Ad- 
cock's  cotton  the  Durdens  placed  their  mort- 
gage in  the  hands  of  the  levying  officer.  Ay- 
cock brought  a  mle  against  the  officer,  and 
the  question  of  priori^  of  lien  was  submitted 
for  adjudication  to  the  Judge  of  the  clt7 
court  of  Monroe.  Hhae  was  testlnumy  that 
one  of  the  firm  of  Aycodc  Bros,  had  notice 
of  tbe  Dnrden  mortgage  when  the  Aycock 
mortg^  was  oeeuted;  bnt  this  eridencu 
seems  not  to  have  hem  oonstdered  toy  the 
court,  and  it  is  imnuterlftl.  In  the  view  that 
we  take  of  the  case  Iier&  Regardless  of  the 
question  of  notice,-  it  Is  admitted  that  Ay- 
codc's  mortgage  was  first  recorded,  bnt  that 
Durden's  mortgage  was  givea  to  secure  pay- 
ment for  sorolies  which  were  used  to  aid  In 
making  the  crcv  of  1012,  while  Ayooek's 
mortgage  secured  HsMb  of  the  year  IffU,  and 
did  not  sectire  a  debt  to  aid  in  "'■'^pg  the 
crop  of  1912.  The  trial  judge  directed  the 
funds  in  court,  after  the  payment  of  tbe 
costs,  to  be  ai>plied  upon  the  mortgage  fl. 
of  Aycock  Bros.,  no  donbt,  as  we  have  said 
above,  determining  the  issiie  by  the  priority 
of  the  record. 
[1}  We  think  the  court  erred  livthla  ru;^!^ 
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big.  We  bare  not  been  able  to  find  any  case 
In  wblcb  the  exact  point  has  been  decided  by 
tbe  Supreme  Court,  but  we  tbink  that  the 
rulings  In  Franklin  v.  CJallaway,  120  Ga.  382, 
47  S.  B.  970,  and  Akin  v.  Comer  ft  Co.,  188 
Ga.  733,  75  &  m  1121,  clearly  Indicate  the 
importance  ot  construing  section  3349  of  tbe 
GItU  Code  in  accordance  with  the  leglsIatlTe 
purpose  which  was  manifest  in  its  passage. 
The  section  as  taken  from  the  act  of  1899 
(Acts  1899,  p.  78)  proTldee  that  "tbe  lien  of 
mortgages  on  corps,  wblcb  mortgages  are 
given  to  secure  the  paym^t  of  debts  for 
money,  supplies,  and  other  articles  of  neces- 
sity, including  live  stoc^,  to  aid  in  making 
and  gathering  such  crops,  shall  be  superior 
to  Judgments  of  older  date  than  such  mort- 
gage" As  pointed  out  by  Mr.  Justice  Lamar 
in  Franklin  t.  Callaway,  supra,  It  Is  appar- 
ent that  the  status  of  this  enactment  Is  some- 
what anomalous.  The  Legislature  was  deal- 
ing with  a  condition  in  which  persons  hold- 
ing older  fl.  fas.  had  liens  on  everything 
owned  or  which  might  subsequently  be  ac- 
quired by  one  who  might  wish  to  engage  In 
farming.  According  to  section  2787  of  the 
Code  of  1895  (Code  of  1910,  §  3329),  the  liens 
established  therein  stood  in  the  following  or- 
der: (1)  Liens  tai  favor  of  the  state,  counties, 
and  municipal  corporations,  for  taxes.  (2) 
Liens  in  fovor  of  creditors  by  Judgment  and 
decree.  0)  Liens  in  favor  of  laborers.  (4) 
Liens  In  favor  of  landlords.  (S)  Liens  in 
favor  of  mortgagees.  (6)  Liens  in  favor  of 
landlords  furnishing  necessaries.  At  the 
time  of  tbe  passage  of  the  act  of  1899  the 
lien  of  a  Judgment  creditor  was  superior  to 
the  lien  of  a  mortgagee  !nibsequent]y  ac- 
quired; and  while,  anterior  to  the  passage 
of  that  act,  the  priority  of  the  lien  as  among 
the  mortgagees  was  established  by  the  date 
of  the  record  of  their  respective  mortgages, 
it  cannot  be  supposed  that  while  tbe  General 
Assembly  was  singling  out  that  particular 
class  of  mortgages  which  secured  the  pay- 
ment of  supplies  necessary  to  make  crops, 
and  making  the  lien  of  such  a  mortgage  su- 
perior to  the  lien  established  by  a  Judgment 
or  decree,  the  L^slature  intended  that  a 
mere  contract  lien,  created  to  secure  an  in- 
debtedness not  of  that  class  which  It  was 
"feeeklng  to  prefer,  should  be  entitled  to  pri- 
ority over  Judgments.  And  yet  to  rule  that 
because  of  priority  of  record  a  mortgage 
given  to  secure  the  debt  of  a  previous  year 
has  priority  of  lien  over  a  mortgage  given  to 
secure  {myment  for  supplies  furnished  in  the 
year  in  which  the  crop  was  made,  and  which 
were  furnished  tor  the  specific  purpose  of 
enabling  that  particular  crop  to  be  made, 
wonld  in  many  cases  have  precisely  that  ef- 
fect 

If  tbe  contention  of  the  defendant  In  ep- 
ror  is  sound,  tbe  statement  we  have  Jnst 
made  m^bt  be  lllnslxated  by  the  present 
case.  ,If  priority  of  ITen  Is  to  depend  solely 
upon  the  date  of  the  record  of  the  respective 


moriigages,  the  AycoA  mortgaje  fi.  fa.  would 
take  tbe  fund  In  tbe  bands  of  the  otmstable 
(or  aitaerUt,  as  th«  case  may  be)  to  the  ex- 
clusion of  the  Durdea  supply  mortgage  11.  Ca. 
Any  judgment  <seditor  of  AdcoCk,  by  plac- 
ing hla  fl.  fa.  In  tbe  handa  of  the  officer, 
could,  by  rule,  take  the  fund  away  from  Ay- 
cock;  and  thus  tbe  provlatons  of  section 
3349  would  be  absolntdy  nullified,  became 
the  fund  at  last  wonld  havp  been  u>I^ed  to 
a  Judgment  of  older  date  than  the  Dnrden 
fl.  fa.  The  Judgment  creditor  could  not  take 
the  fund  directly  from  tbe  Dnrden  mort- 
gage, but  through  the  Intermediation  of  Qie 
Ayco(A  fi.  fiL  be  could  Infflrectly  auljvert  the 
superiority  of  the  Durden  Uoi  Into  inferior- 
ity. Or  would  the  court  have  to  bold  In 
such  a  case  that  the  Hen  of  tbe  Ayoock  mort- 
gage was  superior  to  tbe  mortgage  for  snp- 
plies  In  favor  of  the  Durdens  because  the 
Ay  cock  mortgage  was  first  recorded,  but  that, 
Inasmndi  as  tbe  lien  of  the  Judgment  cred- 
itor who  had  intervened  was  superior  to  that 
of  the  Aycock  mortgage,  and  the  Aycocks 
could'  not  hold  the  fund  to  be  applied  on 
their  mortgage  fi.  fa.,  tbe  fund  should,  by  rea- 
son of  this  Intervention,  be  applied  upon 
the  Durden  mortgage,  because  the  lien  of 
the  Aycock  mortgage  was  Inferior  to  tbe  lien 
of  the  Judgment? 

It  Is  very  plain,  from  the  rulings  in  the 
Franklin  and  Akin  Cases,  supra,  that  the 
recording  of  the  mortgages  provided  for  in 
section  3349  of  the  Civil  Code  Is  a  matter 
of  very  little  importance.  It  Is  adjudicated 
in  those  cases  that  It  is  a  matter  of  no  con- 
sequence whatever,  where  a  mortgage  given 
for  supplies  to  aid  in  making  a  crop  cornea 
in  conflict  with  an  older  fl.  fa.  In  the  Frank- 
lin Case  Justice  Lamar  says,  "Whether  the 
paper  was  recorded  on  the  day  it  was  execut- 
ed, or  months  afterwards,  will  make  no  dif- 
ference," and  In  the  Akin  Case  the  mort- 
gage for  supplies  was  not  recorded  until 
after  the  fl.  fa.  had  actually  been  levied. 
When  a  mortgage  given  to  aid  In  making  a 
crop  comes  In  conflict  with  a  mortage  giv- 
en to  secure  a  debt  made  for  a  different  pur- 
pose, the  matter  of  record  cannot  be  of  any 
more  Importance  than  when  the  contest  Is 
between  tbe  mortgage  given  for  supplies  and 
the  fi.  fa.  on  a  common-law  Jadgmait,  anlees 
it  was  the  Intention- of  the  General  Assembly 
to  give  to  mortgages  executed  to  secure  debts 
of  every  kind  a  priority  over  older  Judgments. 

Tbe  use  of  the  word  "dats^'  In  section 
3349  of  the  Civil  Code  la  not  without  some 
significance.  A  lien  can  only  find  full  frui- 
tion in  final  jvocess.  The  Ayeo<ft  mortgage 
could  not  bave  brought  the  crop  here  In- 
volved to  Bale  without  bdng  fozeckned,  or 
without  a  mortgage  fl.  £>.,  and  ttie  mort- 
gage fl.  fa.  1b  flnal  process  <in  a  sense  a  fnAg- 
ment),  imlen  its  progrem  be  arrested  by 
some  proceeding  appropriate  for  the  purpose 
of  transfdrmii^  It  into  meme  process.  As 
no  creditor  or  claimant  ^^^^^^^j^j*^}**^ 
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tion  to  tbe  proeeedlng  to  enforce  die  coUec- 
tlon  of  the  morlcage,  and  fbe  taoA  In  conit 
was  raised  by  the  sale  under  the  mortgage 
fl.  fiL,  the  affidavit  to  foredoae  the  mortgage, 
followed  by  execution,  can  well  be  treated 
as  a  judgment,  and  aa  socb  was  Inferior  to 
the  lien  Inherently  present  In  the  mortgage 
glTen  for  supplies,  whether  the  latter  had 
ever  neen  recorded  or  not  Under  the  act  of 
1899  it  took  priorll7  of  an  older  judgment 
baTli^  a  lien  on  the  same  crop,  whenever  It 
became  a  perfect  crop  mortage  for  supplies. 
FiankUn  v.  Gallaway,  supra.  See,  also, 
ThompBou-HUes  t.  Dodds,  95  Oa.  754,  22 
S.  B.  678;  Dickenson  t.  Stnlts.  120  Ga.  635. 
48  8.  B.  178.  Aa  pointed  out  by  Chief  Jns- 
tioe  Simmons  In  the  Dodds  Case,  "before  the 
adoptltni  of  the  act  of  1889,  the  effect  of  f^l- 
are  to  record  a  mratgage  within  the  time  pre- 
scribed by  law  was  to  postpone  It  to  all  oth- 
er liens  created  or  obtained  •  •  •  before 
tbe  actual  record  of  the  mortgage,' "  and  that 
act  was  not  Intended  to  place  creditors  on 
any  better  footing  in  this  respect  than  that 
occupied  by  them  before 

[2]  2.  It  Is  manifest  that  the  Legislature 
intended  by  the  passage  of  tbe  act  of  1899  to 
open  a  door  of  hope  to  persons  engaged  In 
the  occupation  of  farming  who  might  have 
become  so  heavily  involved  as  to  be  unable 
to  make  a  crop  without  assistance,  and  who 
could  not  obtain  any  assistance,  because  they 
had  no  means  of  securing  supplies  necessary 
to  aid  them  In  making  a  crop.  A  failare  to 
make  a  crop  the  preceding  year,  or  the  loss 
of  a  crop,  though  either  might  be  doe  to  prov' 
idential  cause,  might  place  a  poor  tenant  or 
cropper  in  a  position  in  which  he  would  not 
be  able  to  secure  the  payment  of  any  ad- 
vanoas  made  to  him  by  pledge  or  lien  upon 
property  In  his  posseesion  or  control.  Fur- 
thermore, he  might  be  so  greatly  Involved  in 
debt  that,  even  if  he  made  a  crop,  this  crop 
wonid  be  subjected  to  the  superior  Hen  of 
creditors  who  had  obtained  or  who  might  ob- 
tain Judgments  against  liim;  and  Urns  he 
would  be  totally  unable  to  comply  with  any 
obligations  he  might  make  In  the  spring  in 
furtherance  of  his  fanning  operations.  Tbe 
Legislature  very  wisely  saw  that  it  was  pos- 
dble,  under  these  conditions,  for  a  large 
class  of  our  people  to  be  left  helpless  and 
hopeless,  with  the  strong  probability  that  in 
numbers  of  these  cases  snch  persons  would 
become  vagrants  and  then  criminals.  And 
such  a  condition  of  affairs  would  tend  neces- 
sarily to  diminish  tbe  products  of  agriculture 
and  to  cripple  tbe  pnrsult  of  this  our  leading 
occupation.  A  prudent  man  would  not  be 
wOllng  to  make  advances  with  but  small 
prospect  of  being  paid  for  the  supplies  which 
he  advanced,  and  when  there  was  every  prob- 
ability that  the  crop,  which  could  not  have 
beea  produced  wlthont  his  intervention  and 
assistance,  vonld  be  diverted,  from  payment 
for  tbe  very  supplies  without  which  no  crop 
would  have  been  made,  to  the  payment  of 


creditors  who  had  In  no  way  aUted  In  tb» 
creation  of  tbe  cioi^  however  Just  thebr 
older  demands. 

Tbe  purpose  of  the  act  of  1889  was  to  give 
Insolvent  farmers  another  chance,  and  U 
could  only  be  done  by  giving  to  tbose  who 
might  wish  to  fnmlsb  fanners  with  the  sop- 
plies,  without  wbich  the  crop  could  not  be 
made,  such  security  as  would  enooorage  the 
adwidng  of  the  necessary  assistance  in  the 
way  of  BDppUes.  The  debt  due  for  these  sup- 
plies Is  declared.  In  the  FranUln  CAse,  to  be 
in  the  nature'  of  purchase  money ;  and,  con- 
sidering the  broad  and  boieflcent  purpose 
of  the  act,  we  conclude  that  it  was  the  In- 
tention of  the  Legislature  to  put  tbe  Ilen  of  a 
mortgage,  taken  for  the  purpose  of  securing 
payment  for  such  supplies,  in  a  class  by  it- 
self, apart  from  mor^ages  given  to  secure 
ordinary  debts.  This  being  true,  the  date 
of  the  record  of  the  crop  mortgage  for  sup- 
plies Is  Immaterial,  except  In  a  contest  as  to 
priority  In  a  case  where  there  Is  a  contest  be- 
tween two  or  more  crop  mortgages  for  sup- 
plies furnished  in  the  year  in  which  the  crop 
was  made.  Even  as  to  a  crop  mortgage  for 
supplies  for  a  different  year  from  that  In 
which  the  crop  in  question  was  made,  It  can- 
not be  said  that  the  supplies  famished  were 
necessary  In  making  that  crop ;  nor  can  It  be 
said  that  for  that  reason  the  debt  dne  for 
such  supplies  is  in  the  nature  of  purchase 
money,  when  the  supplies  were  used  for  pro- 
ducing another  and  a  different  crop. 

It  Is  our  opinion,  therefore,  that  under  the 
undisputed  facts  of  the  record  the  funds  In 
the  hands  of  the  officer  of  the  court  should  be 
paid  upon  the  debt  for  the  supplies  which 
aided  in  producing  the  crop  from  which  that 
fund  was  realized,  and  should  be  directed  to 
be  applied  to  the  mortgage  fi.  fa.  of  the  Dnr- 
dens. 

Judgment  reversed. 


(U  Oa.  App.  418) 
PEAVY  T.  SAMGSTER  et  sL   (No.  4,895.) 
(Court  of  Appeals  of  Georgia.   Sept  9,  1918.) 

fSyllahu*  by  the  CourtJ 

1.  Appeal  and  Ebbob  (|  10(M.*)— Vebdio^ 

conclusivekess. 

The  evidence  in  the  present  record  is  sub- 
staatially  the  same  as  it  was  on  a  former  trial, 
upon  a  review  of  which  it  was  held  that  a  ver- 
dict in  favor  of  either  party  would  have  been 
supported  by  evidence.  Peavy  v.  demons,  10 
Ga.  App.  607,  78  S.  E.  756. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  It  8922,  89^-8934;  Dec. 
Dig.  i  1001.*] 

2.  EXECUTOBS  AND  AniaNXSTBATOBS  (H  444, 

449*)  —  Petition  —  Sutficienct  —  Pxjun- 

INO  AND  PbOOF. 

Suit  was  brought  by  two  named  Indmda- 
als,  wbo  in  the  first  paragraph  of  the  petition 
described  themselves  as  administrators  of  the 
estate  of  a  deceased  person.  The  petition  then 
set  forth  facts  showing  that  the  defead^uEit  was 
indebted  to  the  estate  In  a  named  sam  and 
prayed  for  process.   Held:    (1)  In  tJie^absencc^l^ 
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of  a  special  demurrer,  the  petition  soffldent- 
ly  showed  that  the  persoas  named  ai  plaintiffs 
were  seeking  to  recover  in  their  representa- 
tire  capaci^  a«  adminiatntors  of  the  estate 
of  the  deeeaaed  person  named  in  the  petition. 
See  Ciril  Code  ISIO,  S  5690.  (2)  It  being  ad- 
mitted in  the  answer  that  the  plaintiffs  were 
administrators  as  alleged,  it  was  not  neeessarr 
for  them  to  prove  it;  and  a  nrdict  fn  tiielr 
favor  as  adminlstratfiffs  should  not  have  been 
set  aside  because  of  the  absence  of  sncb  proof. 

[Ed.  Note.— For  othir  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |l  1813-1817, 
1837-1811, 1860-1^64 ;  Dec  Kg.  H  444. 449.*] 

8.  Appbax.  ard  Bbbob  a  697^  —  Tmm  or 

RsooBD— Avswn. 
In  the  bill  of  exceptloni  tii«ro  U  a  sped- 
Hcation  of  "the  defendant's  answer  on  which 
the  case  was  tried."  The  clerk  of  the  trial 
coart  transmitted  with  the  record  •  paper  pur- 
porting to  be  an  answer  filed  in  the  case,  dnly 
Tetifled,  which  contains  an  admission  of  the  al- 
legation in  the  petition  that  the  plaintiffs  are 
administrstors  of  the  estate  therein  referred 
to.  This  document  must  be  treated  as  the  an- 
swer filed  in  the  case,  notwithatandins  a  sug- 
gestion in  the  brief  of  counsel  for  plaintiff  in 
error  that  the  answer  which  had  been  filed  in 
the  case  was  lost,  and  that  in  lien  thereof  a 
paper  purporting  to  be  an  answer  was  used  on 
the  trial^,  which  contained  a  denial  of  the  rep- 
resentative character  of  the  plaintiffs.  Bspe- 
dally  is  this  true  when  ths  suggestion  Is  made 
sole^  upon  information  received  from  others 
by  counsel  who  had  not  been  connected  with 
the  case  before  it  reached  this  court. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  2882,  2863;  Dec:  Dig.  I 

oer.*] 

Error  from  City  Ooart  of  menna;  Bobt 
Hodges,  Judga 

Action  by  A.  H,  Sangster  and  another, 
administrators,  against  W.  B.  Peavy.  Judg- 
ment for  plalntllb,  and  defendant  brings  er- 
ror. Affirmed. 

Jule  Felton,  of  Montezuma.  U  U  Wood- 
ward, of  Vienna,  and  Crum  ft  Jones,  of  Cor- 
dele,  for  plalntlCC  in  error.  Bnsbee  ft  Bus- 
bee,  of  Vienna,  for  defendants  in  error. 

FOTTLB^  J.   Judgment  affirmed. 


OS  Oa.  App.  ffS) 

TDIMONS  T.  STATE.    (No.  4,653.) 
(Court  of  Appeals  of  Georgia.   Sept  9,  1913.) 

(Bvltabu$  hv  the  Court.) 

Cbiminal  Law  (§  683*)  —  Supplementai. 
Statement  bt  Defenoant— Eebuttal, 
While  permission  to  a  defendant  in  a  crim- 
inal case  to  make  a  second  or  sapptemental  state- 
ment on  his  trial  is  a  matter  of  discretion  on 
the  part  of  the  trial  judge,  and  the  exercise  of 
this  discretion  will  not  be  interfered  with  un- 
less abased,  still  it  Is  error  to  refuse  to  permit 
a  defendant  to  make  a  statement  strictly  in 
rebuttal  of  an  alleged  confession  of  guilt  which 
was  not  shown  upon  the  state's  case  in  chief 
but  was  reserved  and  introduced  as  new  mat- 
ter after  the  defenduit  had  msde  his  state- 
ment 

[Ed.  Note.— For  other  casM,  see  Criminal 
Law,  Cent  Dig.  U  161^-1617;  Dec.  Dig.  | 

6S3.*] 

S^ror  from  Buperior  Court;  Early  CJonnty ; 

W.  C.  WorrlU,  Judge. 


Joe  Tlmmlna  waa  convicted  of  «ri«a,  and 

brings  error.  Berersed. 

Sheflldd  ft  Askew,  of  Arlington,  for  plaln- 
tlfl  in  error.  B.  T.  Casteilow,  8oL  Gen.,  of 
Cuttabert,  and  B.  B.  Arnold,  of  Atlanta,  tor 

tbe  8tat& 

BUB8JBLI4  J.  Judgment  rerersed. 


(U  Oa.  App.  3S1) 

BINDBB  ct  al.  v.  OEOBGIA  BY.  ft  ELBO- 

TBIO  CO.   (No.  4,847.) 
(Court  of  Appeals  of  Georgia.   Sept  9^  19X3.) 

(ByUab—  \jf  a«  Oomri.) 

1.  CABBneBs  (fi  S30*>— Stbiet  Ca4  pAseaNan 

—Abuse  bt  Motobuan— Defense. 
Tbe  evidence  supports  tbe  verdict 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S{  1370,  1872,  13^;  Dee;  Dig.  I 
330.*] 

2.  Apfbu.  Aim  IkBOB  (S  1068*)— HABUZJSa 
EBBOB— Ctmi  BT  VeBDIOT— iRBTBUOnONB. 

The  refusal  to  Instmct  the  jury  that  they 
could  consider,  on  the  question  of  damages,  the 
"worldly  circnmstanees"  of  the  defendant  even 
if  tbe  uurtruction  shonld  have  been  given,  was 
not  harmful  error,  since  the  verdict  was  for  On 
defendant 

_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4225-^28,  4^0;  Dec. 
Dig.  I  1068.*3 

3.  4.  CABB1BB8  (f  Sl7*)-BnBsnaB  (!  271*)— 

•    ACTION  BT  SiBEBT  CaB  PAaBBZTODI— EXOLU- 

BioN  or  BviDBNCB— Sslt-Sebvino  Dbolaba- 

TlON. 

There  was  no  material  error  in  rulings  oa 

testimony. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S8  1295,  1297Tl30{i:  Dec.  Dig.  | 
817;*  Evidence,  Cent.  Dig.  ||  1068-1079^  lOSl- 
1104;  Dec.  Dig.  S  271.*] 

D.  Cabbiebs  (8  316*)— Acnoir  bt  Stbext  Cab 
Passbugbb  —  EvinBHOB  APMianBLB  vudkb 
Gbnbbal  Issdb. 

Where  a  suit  Is  brought  against  a  street 

railway  company  to  recover  damages  for  bdlure 
to  penorm  its  duty  of  protecting  a  passenger 
from  alleged  wrongful  conduct  of  Its  motorman. 
the  defendant  under  the  plea  of  the  general  is- 
sue, can  introduce  evidence  showing  that  the 
conduct  of  the  motorman  was  fully  warranted 
and  justiflable. 

[Ed.  Note. — For  other  cases,  see  Carriers. 
Cent  Dig.  U  1270,  1281,  Dee.  Dig.  | 

31B.*] 

Error  from  aty  Court  of  Atlanta;  EL  U. 

Reld,  Judge. 

Action  by  Joseph  Binder  and  others,  ex- 
ecutors, against  tbe  Georgia  Railway  ft  Elec- 
tric Company.  Judgment  for  defendant  and 
plaintltCs  bring  error.  Affirmed. 

Binder  sued  the  Gtoorgla  Ballmy  ft  Blee- 
trie  Company  for  damages  for  an  assault 
and  battery  alleged  to  have  been  made  upon 
him  by  an  agent  of  the  defendant  wbUe  li» 
was  a  passrager  on  one  of  Its  can,  Tbe  rer^ 
diet  was  in  tevor  of  tbe  company,  and  tb* 
idaintifE'a  motion  for  a  new  trial  was  owvt- 
ruled.  Tbe  evidence  makes  aubatantlally  tbfr 
foUovring  case:  PlainttfF.  wbile  a  passmger, 
sitting  at  the  front  of  the  defendant's  car^ 


•For  otber  casM  m  same  tgplc  and  ■eeUon  NUMBER  lo  Oea  Dig.  A  Am.  I^l^i^f^g^^yS^^ff^t^^l^d' 
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was  attracted  by  a  scuffle  on  the  rear  end 
of  tbe  car,  and,  on  looking  back,  saw  an  In- 
spector ot  the  company  removing  forcibly  a 
man  from  the  rear  platform.  The  Inspector, 
in  so  doing,  polled  a  black-jack  from  his 
pocket  and  bit  the  man  with  it  across  the 
face,  and  a  stream  of  blood  followed  the 
blow.  The  motorman  yelled,  "That's  good, 
hit  him  again,"  and  with  that  stopped  the 
car  and  ran  back  to  the  rear  platform.  Sev- 
eral passengers,  Including  the  plaintiff, 
stepped  off  the  car.  One  passenger  said,  "It 
Is  a  shame  to  hit  a  man  that  way."  Plain- 
tiff  said.  "Yes,  it  is  a  pity;  the  inspector 
shouldn't  have  strack  him  that  way."  The 
motorman  said  to  him :  "It  Is  none  of  yonr 
God  damn  business;  he  has  got  a  right  to 
kill  him  if  he  wants  to.  Yon  get  to  hell  on 
the  car;  it  is  none  of  your  business."  Plain- 
tiff replied,  "I  was  not  talking  to  you."  The 
motorman  ordered  the  passengers  back  on 
tlie  car,  and  one  passenger  said  to  him,  "If 
you  are  man  enough,  put  me  on."  The  pas- 
sengers then  got  back  on  the  car.  The  mo- 
torman continued  to  curse  the  plaintiff,  and 
made  motions  as  though  to  remove  tbe  brass 
lever,  and  seemed  to  be  trying  to  draw  the 
plalntitr  into  a  fight  The  plaintiff  was 
standing  on  the  front  platform,  and  both  men 
and  women  heard  the  motorman'a  abuse  of 
him.  When  the  plaintiff  got  off  at  his  desti- 
nation be  told  the  motorman  that  he  was 
going  to  report  him,  and  thereupon  the  mo- 
torman cursed  and  abused  him,  calling  him  a 
"God  damn  liar,"  as  he  left  the  car.  He  was 
morttfled  and  homillated  by  the  conduct  of 
tbe  motorman,  but,  because  of  tbe  presence 
of  lady  passengers,  be  controlled  himself, 
saying  nothing  except  that  be  intended  to 
report  tiie  facts  to  tbe  company  and  uak  for 
the  motorman's  discbarga  He  teatifled  that 
at  bis  leQuest  bia  attoniv  wrote  to  the 
oonowiiy,  stating  the  facts  and  asking  that 
tbe  motorman  be  discharged,  and  agreeing 
that  if  this  was  done  be  wonld  be  satisfied. 
On  tbe  second  day  following  be  got  on  a  car 
of  the  dtf  endant.  company.  He  did  not  tiien 
see  who  was  the  motorman.  When  be  was 
setting  off  the  car  as  Ills  destination  tbe  mo- 
torman, the  one  who  was  on  tbe  car  on  the 
prerions  occasion,  recognized  him,  "shook  his 
fist,  and  said,  *Ood  damn,'  and  somettilng 
Uke  'a  Jew/"  which  was  not  fully  under- 
stood by  the  plaintiff.  Tbe  testimony  of  tbe 
plaintiff  as  to  these  facts  was  corroborated 
by  other  passengers.  In  rebuttal  tbe  motor- 
man  testified  that  the  inspector  who  was  try- 
ing to  remove  the  man  from  the  rear  plat- 
form was  his  brother ;  that  tbe  plaintiff,  who 
was  on  the  front  platform,  said  the  Inspector 
was  "a  dirty  scoundrel" ;  that  be  (the  mo- 
torman) said,  "Go  and  tell  him  about  It, 
don't  tell  me;"  and  the  plaintiff  said:  "I 
will  not  do  it;  it  is  Just  a  dirty  outrage. 
Tbe  men  of  tbe  street  car  company  are  a  set 
of  damn  thieves  and  scoimdrels  anyway." 
Two  witnesses  testified  that  the  plaintiff  did 


not  use  tbe  language  Impnted  to  Urn  by  fba 

motorman. 

Besides  the  general  grounds  that  the  ver- 
dict was  without  evidence  to  sapjwrt  it  and 
was  contrary  to  law,  the  motion  for  a  new 
trial  contains  the  follovrlng  grounds:  (1) 
That  tbe  trial  Judge  refused  to  allow  the 
plaintiff  to  prove  tbe  "worldly  drcnmstances** 
of  the  defendant  (2)  That  the  trial  Judge 
refused  to  allow  tbe  plaintiff  to  prove  that 
after  the  occurrence  c(Hnplalned  of,  when- 
ever the  motorman  saw  him,  and '  while  tbe 
motorman  was  performing  bis  doty  for  the 
company,  be  shook  his  fist  and  clinched  bis 
teeth  at  tbe  plaintiff.  (3)  That  tbe  trial 
Judge  refused  to  allow  tbe  plaintiff  to  Intro- 
duce  in  evidence  the  following  extract  from 
a  letter  of  bis  attorney  to  the  defendant: 
"Mr.  Binder  does  not  desire  to  bold  the  com- 
pany responsible  for  his  mistreatment  by  this 
motorman,  provided  the  company  will  remedy 
the  situation  that  permits  a  passenger,  to  be 
thus  Insulted ;  he  feels  that  snch  a  man  has 
no  business  in  a  position  where  be  comes  in 
contact  with  the  pabUc,  and  asks  that  you 
make  a  full  Investlgatloa  of  this  mattor.** 
(4)  That  the  Judge  erred  in  allowing  the  tes- 
timony of  this  motorman  to  go  In  evidence^ 
since  this  testimony  was  introduced  for  the 
purpose  of  proving  Jostification,  when  there 
was  no  plea  of  Justlflcatlon,  bat  only  a  plea 
of  the  general  Issue.  This  exception  is  pre- 
sented in  sevwal  fbrnu  in  tbe  motion  tor  'a 
new  trlaL 

M.  H.  SUverman.  ot  Atlanta,  for  plaintlfls 
in  error.  Colquitt  &  Ocmyers,  of  Atlanta,  for 
defendant  In  enw. 

HIIA  a  J.  (after  stating  tbe  facts  as 
above).  [1]  1.  We  think  tbe  general  grounds 
of  the  motion  for  a  new  trial  are  without 
merit  The  trial  Judge  fully  instructed  the 
Jury  on  the  principles  of  law  pertinent  to 
the  issues,  as  laid  down  in  tbe  case  of  Mason 
V.  N.,  C.  &  St  L.  Ry.,  136  Ga,  741,  70  S.  B. 
225,  33  L.  R.  A.  (N.  S.)  280.  Of  course  the 
general  principle  Is  well  recognized  that  car- 
riers are  under  a  duty  to  exercise  extraordi- 
nary diligence  to  protect  their  passengers 
□ot  only  from  the  Insults  of  th^  servants 
but  from  tbe  insults  of  their  fellow  passen- 
gers. The  Jury  was  authorized  to  believe  in 
this  casb,  under  the  evidence  of  the  motor- 
man,  that  this  passenger  was  not  entitled  to 
the  protection  of  the  company,  for,  if  the 
evidence  of  the  motorman  Is  the  truth  of  tbe 
transaction,  the  passenger  bad  forfeited  this 
right  of  protection  by  bis  abuslTe  language 
and  opprobrious  words  used  to  the  motor- 
man.  The  evidence  preponderates  against 
the  motorman's  testimony;  yet  tbe  matter 
was  for  the  exclusive  determination  of  tbe 
Jury;  and,  if  they  believed  the  passenger 
did  use  opprobrious  words  to  the  motor- 
man  (tbe  words  to  which  the  motorman  tes- 
tified), such  words  were  sufficient  to  Justifj 
blm  in  denouncing  the  ^tt^^^^J^glC 
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the  passenger  and  might  bare  justified  an  aa> 
sault  and  battery,  altbough  the  evidence  does 
not  show  that  the  motorman  made  any  as- 
sault and  battery,  or  even  an  assault  npon 
the  passenger.  A  passengffi  has  no  license, 
because  of  his  ration  as  passenger,  to  use 
opprobrious  words  and  abusive  language, 
without  provocation,  to  an  employ^  of  the 
company  In  charge  of  the  car;  and.  If  be  does 
so,  the'  employe  has  the  right,  wiOiln  pxoj/et 
Umltatlona,  to  protect  himself  and  to  resent 
the  language  of  the  passenger.  Any  provo- 
catlon  or  aggravation  of  the  servant  by  a  pas- 
senger which  will  not  folly  Justify  him  in 
his  resentment  will  not  free  the  master  of 
UabUlt7.  An  act  which  may  not  amount  to 
a  Justification  may  yet  amount  to  a  mlUga- 
tton  and,  if  the  mltlgattng  drcumstances  be 
strong  enough  or  the  Injury  small,  may  fur- 
idsh  a  basia  only  for  recovery  of  nominal 
damages.  But,  according  to  the  evidence  of 
the  motorman  in  this  case,  the  passenger  was 
wholly  unjustified  In  using  the  opprobloua 
words  and  abusive  language,  and  the  motor- 
man  became  thus  entirely  justified  In  bis 
conduct,  and  such  conduct  could  not  be  the 
liQsls  of  liability  against  the  faster.  Mason 
V.  N.,  C.  &  St  L.  By.,  supra,  and  cases  there- 
in cited. 

[21  2.  Even  if  the  refusal  of  the  Judge  to 
allow  the  plaintiff  to  prove  the  worldly  cir- 
cumstances of  the  defendant  company  waa 
erroneous,  the  error  was  immaterial  and 
harmless  in  view  of  the  verdict  for  the  de- 
fendant The  Jury  never  reached  the  ques- 
tion of  the  measure  of  damages,  in  that  they 
round  a  verdict  generally  for  the  defendant 
jind  this  question  is  merely  a  moot  Question 
here.  McBrlde  v.  Georgia  By.  A  Elec.  Ga, 
120  Ga.  615.  M  S.  E.  674. 

[3]  3.  There  was  no  error  in  the  refusal  of 
the  Judge  to  permit  the  plalntifl  to  show  that 
subsequently  to  the  tort  complained  of,  the 
offending  motorman,  whenever  he  would  see 
the  plaintiff  riding  on  his  car,  would  sbalie 
his  fist  and  clinch  his  teeth  at  the  plaintiff. 
This  subsequent  conduct  might  furnish  cause 
for  a  separate  suit  against  the  company  and 
might  be  construed  to  be  an  insult  to  the 
passenger,  but  It  certainly  was  not  relevant 
to  the  conduct  made  the  basis  of  the  present 
suit  ^e  case  of  Gasway  v.  A.  &  W.  P.  B. 
Co.,  68  Ga.  216,  relied  upon  by  the  plaintiff 
in  error,  la  not  applicable  to  the  questions 
made  In  this  record.  In  ttiat  case  the  com- 
pany retained  the  offending  servant  after 
knowledge  of  a  tort  fW  which  the  company 
was  liable,  and  the  subsequent  conduct  was 
pertinent  to  the  point  of  ratlflcatlon  of  the 
tort  by  the  principal. 

[4]  4.  There  was  dearly  no  error  in  re< 
fusing  to  permit  the  Introduction  in  evidence 
of  an  extract  from  a  letter  written  by  the 
plalntifTa  attorney  to  the  defendant  This 
extract  illustrates  no  question  in  the  record, 
was  entirely  irrelevant  and  immaterial,  and 
was  B^-serving  on  the  part  of  the  plaintiff. 


[C]  6.  The  remaining  grounds  of  the  mo- 
tion for  a  new  trial  present  in  different  form 
the  one  point  that  the  defendant  could  not 
prove  Justification  of  the  conduct  of  the 
motorman,  and  thus  escape  liability,  without 
flUng  a  formal  plea  of  Justification ;  that  the 
proof  was  not  admissible  under  the  plea  of 
the  general  issue.  The  rule  is  well  settled 
as  to  torts  that  Justification  most  be  set  up 
affirmatively  and  by  a  special,  formal  plea. 
Batteree  v.  Chapman,  79  Ga.  674,  579,  4  S. 
E.  684.  Pleas  of  Justification  refer  to  such 
torts  as  malicious  prosecution,  assault  and 
battery,  libel  and  slander,  and  the  like. 
Central  of  Georgia  By.  Co.  v.  Morgan,  110 
Ga.  168,  171,  S6  S.  B.  S46.  A  plea  of  Justifi- 
cation admits  the  tort  and  sets  up  facts  of 
Justiflcatton,  and  under  such  a  plea  the  de- 
fendant has  the  affirmative  and  assumes  the 
burden  of  proving  Justification.  In  the  pres- 
ent case  the  gravamen  of  the  complaint  is 
not  primarily  llaUli^  for  the  tort  of  the 
motorman  but  llablUty  for  the  n^lect  of  the 
defendant  company  to  dlschai^e  a  poblle 
duty  in  the  protectlou  of  Its  passengers  from 
the  insults  of  Its  employte,  a  duty  which  the 
law  imposes  upon  It  In  other  words,  the 
suit  Is  based,  not  on  the  wrong  of  the  mo- 
torman in  insulting  the  passei^r,  but  npon 
the  failure  of  the  carrier  to  protect  the  pas- 
senger frdm  tbe  insult  A  petttlon  which 
did  not  allege  this  failure  of  the  carrier  to 
perfonn  Its  duty  would  be  subject  to  demur- 
rer. Now,  when  the  carrier  denies  by  a  plea 
the  essential  fact  upon  which  the  <dalm  for 
damages  Is  predicated,  to  wit  the  failure  to 
protect  its  passmgera  from  Insult,  It  can 
prove  under  that  general  deidal  any  fiict 
which  under  the  law  disprove  Its  liabllll^ : 
and  it  effectually  escapes  liabiUtr  by  proof 
that  it  did  not  fall  In  the  performance  of 
this  obligation.  Proof  that  the  offendli^ 
servant  was  Jnsttfled  in  thet  use  of  the  lan- 
guage complained  of,  or  the  insult  given,  or 
the  unlawful  act  necessarily  proves  that  the 
carrier  has  not  failed  in  the  performance  of 
its  duty  to  the  passei^er.  It  would  seem  to 
be  logically  and  l^ally  Impossible  to  file  a 
plea  of  Justification  when  the  gist  of  the  ac- 
tion is  a  neglect  of  duty.  If  the  defendant 
admits  the  allegations  of  n^lteence,  he  nec- 
essarily admits  not  only  prima  fade  liability 
but  ultimate  liability.  In  other  words,  it 
cannot  Justify  Its  negligence  in  failing  to  per- 
form its  duty  to  the  passenger,  for  the  law 
authorizes  no  such  defmse;  and,  if  it  ad- 
mits Its  own  negligence  in  this  r^}ect  it 
can  only  defend  by  showing  either  that  the 
plaintiff's  negl^CTce  was  the  proximate 
cause  of  the  injury  or  that  the  plaintiff,  by 
the  exercise  of  ordinary  care,  could  haTe 
known  of  the  defendant's  negligence  and 
avoided  its  omaeqneaoeB ;  and  either  of 
these  defenses  can  be  made  under  the  gen- 
eral denial.  We  think  this  view  is  not  only 
in  consonance  with  sound  reason  but  is 
clearly  dedudble  from  decisions  of  the  So* 

preme  Court  r^r\r\n](> 
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In  Central  of  Georgia  Sy.  Co.  t.  Morgan. 
Bupra,  it  was  beld  tbat  a  plea  of  justification 
could  not  be  made  to  a  suit  for  Injury  to 
properly  by  the  running  of  a  railroad  tzaln, 
and  that  all  the  evidence  tending  to  show 
justification  was  admissible  under  a  plea  of 
the  genoral  Issue.  In  Chapman  t.  A.  &  W. 
P.  R.,  74  Ga.  547,  It  was  said  that,  to  con- 
stitute a  plea  ot  Justification,  the  focts  al- 
leged must  be  such  as  are  not  admissible  un- 
der the  plea  of  the  goieral  issue.  Horton 
Plntchunck,  110  Ga.  390,  S58.  36  8.  B.  663; 
Brunswick  &  Western  R.  Oa  7.  Wiggins,  113 
Ga.  842,  846,  39  S.  E.  651,  61  L.  R.  A.  B13 ; 
Cole  T.  A.  &  W.  P.  B.  Co.,  1D2  Ga.  474.  476, 
31  S.  E.  107. 

We  conclude  that  the  case  was  fairly 
tried ;  and  while  the  OTidence  preponderates 
against  the  verdict,  yet  there  was  some  evi- 
dence to  support  It;  and,  as  no  error  of 
law  of  a  prejudicial  character  Is  shown  by 
the  record,  this  court  will  not  disturb  the 
Judgment  refusing  another  trial. 

Judgment  affirmed. 


(U  Ga.  App.  410} 

WILCOX,  IT£S  &  CO.  T.  B0GBR8. 
(Mo.  4.974.) 

(Gonrt  of  Appeals  of  Georgia.   BepL  9, 1913.) 

(SvUabiu  by  the  Court.) 

1.  AcooBD  ARn  Satisfaoiion  (9  11*)— Rbmit- 
TAKCE  ON  Condition —EsnCT  or  Accept - 

ANOB. 

Where  property  is  delivered  to  a  creditor 
by  his  debtor,  with  infltructionB  to  sell  it  and 
send  the  debtor  a  sum  of  money  and  to  apply 
the  balance  of  the  proceeds  as  a  credit  on  the 
debtt  and  the  (^editor  agrees  to  sell  the  prop- 
rrty  and  apply  the  proceeds  on  the  debt  but 
decliQes  to  pa;  the  debtor  the  sum  specified  by 
him,  and  tbereap(»i  the  debtor  hietnicts  the 
creditor  that,  unlesH  bis  instructions  are  com- 
plied with,  the  acceptance  and  disposition  of 
the  property  by  the  creditor  must  b»  treated 
as  a  settlement  of  the  debt,  and  after  such  no- 
tice the  creditor  disposes  of  the  property  with- 
out paying  to  tbe  debtor  the  amount  of  money 
which  he  demanded,  there  is  a  complete  accord 
and  satisfaction  of  the  debt. 

[fjd.  Note.— For  other  eases,  see  Accord  and 
SaUsf action.  Gent  Dig.  H  76-^;  Dee.  Dig.  t 
!!.•] 

2.  AccoBD  AND  Satisfaction  (|  11*)  —  Re- 

KITTAHCIE  ON  CONDITION  ErFEOT  Or  AC- 
CEPTANCE. 

Applying  the  foregoing  principle  to  the 
facts  of  the  present  case,  the  evidence  fully 
authorized  the  verdict,  and  no  error  of  law  was 

committed. 

[Bd.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  SI  75-^;  Dec.  Dig. 
f  ll.*l 

Error  from  City  Court  of  Reidsville;  B.  C. 
Collins,  Judge. 

Action  by  Wilcox,' Ives  &  Co.  against  C.  W. 
Rogers.  Judgment  for  defendant,  and  plain- 
tiff brings  erxor.  Afilrmed. 

H.  G.  Beasiey,  of  Reidsville^  for  plaintiff 

In  error. 


POTTLE,  J.  [1,  X]  Tbe  defendant  was  In- 
debted to  the  plaintiffs  on  a  promissory  note 
glvesi  for  the  purchase  price  of  fertilizers. 
The  note  became  due  in  the  fall,*  and  the 
plaintiff  sent  bis  collecting  agent  to  see  the 
defendant  and  obtain  payment  Tbe  defend- 
ant did  not  have  tbe  mon^  to  pay  but  did 
have  on  band  16  bales  ot  cotton.  He  inform- 
ed the  agent  that  he  was  willing  to  ship 
these  16  bales  to  tbe  plaintiffs  in  order  that 
tbey  might  sell  tbem  and  apply  tbe  proceeds 
on  tbe  note,  provided  they  would  honor  his 
draft  for  9100,  which  he  needed  to  pay  his 
cotton  pickers.  The  agent  agreed  for  tne 
cotton  to  be  shipped  but  stated  that  he  did 
not  know  whether  his  principal  would  honor 
the  draft  or  not  Thereupon  the  defendant 
shipped  the  cotton  to  the  plaintiffs  and  at 
the  same  time  wrote  a  letter  stating  that  the 
cotton  had  been  shipped  and  requesting  tbat 
it  be  sold  on  arrival,  that  his  draft  for  $100 
be  paid,  and  that  the  balance  be  credited  on 
his  note.  To  this  letter  the  plalntlfls  re- 
plied, stating  tbat  they  would  handle  tbe  cot- 
ton to  the  best  advantage  and  place  tbe  pro- 
ceeds as  a  credit  on  the  not&  They  declined, 
however,  to  pay  the  draft  and  requested  that 
the  defendant  withdraw  it  Thereupon  the 
defendant  wrote  the  plaintiff  as  follows: 
"Yours  of  the  16tb  tnst  received;  somewhat 
surprised;  the  16  bales  of  cotton  is  my  cot- 
ton yet;  tbe  contract  must  go  where  I  say 
go.  Now  if  yon  want  to  give  me  my  note  for 
some  [same?]  handle  the  same  that  way.  if 
not  you  bad  better  place  contents  as  I  tell 
you.  We  are  sending  draft  back  to  you  for 
collection.  Pay  same  and  send  my  note  at 
once."  To  this  letter  the  plaintiffs  replied, 
declining  to  honor  the  draft,  but  stating 
their  willingness  to  turn  over  the  cotton  to 
any  factor  the  defendant  might  select,  pro- 
vided tbey  were  paid  the  amount  of  their  in- 
debtedness. They  further  stated  that  they 
were  wlUing  to  sell  the  cotton  to  the  best  ad- 
vantage and  place  the  proceeds  to  his  credit, 
and  if  anything  was  left,  they  would  either 
honor  his  draft  or  forward  check  in  settle- 
ment  The  letter  conclnded  with  the  state- 
ment that.  If  what  bad  been  said  was  not  sat- 
isfactory, they  would  be  glad  to  receive  re- 
mittance in  full,  upon  receipt  of  which  they 
would  turn  over  the  bill  of  lading  tos  the 
cotton  to  anybody  tbe  defendant  might  des- 
ignate. The  defendant  made  no  reply  to 
this  letter.  Tbe  plaintiffs  sold  tiie  cotton, 
credited  the  proceeds  on  the  note,  and 
brought  suit  for  the  balance.  The  defendant 
pleaded  an  accord  and  satisfaction.  Tbe 
jury  found  in  his  favor;  and  the  plaintlfb' 
motion  for  a  new  trial  was  overruled. 

Tbe  evidence  authorized  tbe  verdict  The 
plalntlffB*  agent  bad  no  authority  to  accept 
from  the  defendant  anything  else  tban  tbe 
full  amount  of  tbe  note  in  cash.  The  defend- 
ant was  not  bound  to  ship  to  tbe  plaintUb 
his  cotton,  nor  were  they  bound  to  accept  it. 
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When  be  shipped  It,  however,  they  were 
bound  either  to  refuse  to  take  it  at  all  or  to 
accept  it  upon  his  terms.  The  effect  of  the 
last  letter  written  by  the  defendant  was  that 
he  was  willing  for  tbe  plaintiffs  to  sell  the 
cotton  and  apply  the  proceeds  to  the  note, 
provided  they  would  honor  bis  draft  for  $100. 
If  they  accepted  the  cotton  for  the  purpose 
of  selling  it  and  applying  tbe  proceeds  to  the 
note,  they  were  bound  to  do  so  upon  the 
terms  stated  in  tbe  defendant's  letter;  that 
is,  upon  the  condition  that  they  honor  bis 
draft  for  $100.  This  they  declined  to  do 
but  wrote  to  the  defendant  a  letter  propos- 
ing to  sell  the  cotton  upon  the  best  terms  pos- 
sible and  apply  the  proceeds  to  bis  note. 
Tbe  defendant,  boweTer,  declined  to  agree 
to  this  but,  on  tbe  contrary,  peremptorily 
notified  the  plaintiffs  that  they  most  take  tlie 
cotton  upon  tbe  terms  and  conditions  stated 
In  bis  previous  letter  or  let  it  alon&  Be 
further  stated*  In  effect,  tbat.  If  they  did 
«ell  the  cotton  without  paying  Ua  draft,  they 
must  do  w  upon  tbe  nnderstandlng  diat  It 
paid  Us  note  in  full.  Upon  receipt  of  Oils 
letter  the  plalnttgs  were  bound  to  do  one  of 
two  ttalnga:  Bltber  toitfiiaeaccqrtanee<tf  the 
cotton  at  all  or  to  accept  It  upon  the  drtcod- 
anffB  terms,  whldti  were  riUier  to  howw  his 
draft  for  |100  or  to  accept  tbe  cottcm  In  full 
satisfaction  of  tbe  note.  Tbe  mere  fact  the 
plaintUts  wrote  to  tbe  defendant  a  letter  de- 
clining to  accept  bis  terms  does  not  prevent 
the  transaction  from  amounting  to  an  accord 
and  satisfaction,  when  they  did  actually  ac- 
c^t  the  cotton  and  dispose  of  It  and  r^oae 
to  pay  bis  drafL  Tlie  cotton  belonged  to  the 
defendant.  He  bad  a  right  to  dictate  tbe 
conditions  upon  wbldk  it  should  be  rectived, 
and  the  plaintiffs  were  bound  to  comply  with 
bis  terms  upon  th^r  acceptance  of  the  cotton. 
The  charge  complained  of  correctly  embodied 
the  principle  above  stated.  The  Instruction 
upon  the  subject  of  reconciling  conflicts  in 
tbe  testimony  was  not  altogether  accurate 
but  is  not  sufflcient  cause  for  a  new  tilal. 
Tbe  evidence  authorized  tbe  verdict,  and  no 
material  error  of  law  was  committed. 
Judgment  affirmed. 


(13  Ga.  App.  878) 

UNION  UUT.  ASS'N  v.  GOOPB&. 
(No.  4.816.) 

(Court  of  Appeals  of  Georgia.   Sept.  9,  191S.) 

/'iSyOatiM  by  the  Court.) 

CBBnoftARi  (8  42*)— Petition  —  Sufticiikot. 

The  judge  of  the  superior  conrt  erred  In 
dlsmissiDGr  the  certiorari  on  the  ground  that 
"tbe  certiorari  petition  does  not  Bet  out  any 
dear  and  specific  assignment  of  error  upon  any 
Bpeciflc  and  judicial  act  of  the  justice,  Judicial 
decision,  or  judgment" 

[Ed.  Note.— For  other  eases,  see  CertioTarl, 
Cent  Dig.  H  64-78,  75-701-%  87;  Dec. 
Dig.  i  42*1 


Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  in  a  Justice's  court  by  O.  It.  Cooper 
against  the  Union  Mutual  Association.  Judg- 
ment for  plaintiff,  and  from  an  order  of  tbe 
superior  court  dismissing  a  petition  for  cer- 
tlorarl,  defendant  brings  oror.  Reversed. 

O.  J.  Johnson,  of  Macon,  for  plaintiff  In 
error. 

HILL,  O.  J;  Tbe  petition  for  certiorari  set 
out  tbe  following  facts:  On  December  18, 
1911,  C  L.  Cooper  sued  out  against  petitlona* 
in  said  Justice's  Court  a  proceeding  to  fore- 
close an  alleged  laborer's  Uct  for  flO  npcm 
certain  personal  property,  to  wit,  "more  than 
SO  potldes  of  Insurance."  Execution  issued 
thereunder  and  was  levied  on  said  date  by 
J.  D.  Barkley,  a  constable,  upon  a  roUer^top 
desk  belonging  to  petitioner.  When  said 
levy  was  made,  the  defendant  In  execution 
(petitioner  in  certiorari)  denied  owing  said 
pretended  claim  and  offered  to  give  bond. 
Refusing  to  comply  with  said  request,  said 
levylns  officer,  under  threat  of  Immediately 
seizing  said  property,  demanded  and  received 
from  petitioner  a  cash  deposit  of  fl2  upon 
the  representation  tbat  the  same  would  be  ac- 
cepted and  held  in  lieu  of  the  bond  required 
by  law,  which  petitioner  offered  to  mak^  and 
pending  tbe  making  of  the  same;  petitioner 
parting  with  said  $12  upon  the  representa- 
tion tbat  the  same  would  be  refunded,  and 
parting  with  the  same  as  the  only  alternative 
to  prevent  the  immediate  seizure  of  said 
property,  and  under  no  agreement  or  con- 
dition of  any  kind  whatever  that  the  same 
should  be  applied  to  said  pretended  claim. 
The  next  day  petitioner  gave  bond  and  filed 
a  counter  affidavit  In  said  foreclosure  pro- 
ceeding. When  tbe  Issue  in  the  case  came 
on  regularly  to  be  tried,  tbe  attorney  for 
plaintiff  in  execution  stated  In  his  place  that 
tbe  court  bad  paid  over  to  him  $10,  the 
amount  of  the  claim  sued  on,  and  tbat  be  had 
paid  over  tbe  same,  less  his  fee,  to  the  plain- 
tiff, and  that  the  case  was  at  an  end  so  far 
as  tbe  plaintiff  was  concerned;  tbat  he  had 
DO  further  connection  with  the  case  as  attor- 
ney for  plaintiff,  and  advised  and  urged  tbe 
court  to  enter  up  the  case  on  tbe  dodcet  as 
having  been  settled  and  costs  paid  by  the 
defendant  Petitioner's  attorney  objected 
and  moved  to  dismiss  the  case  for  want  of 
prosecution.  The  conrt  overruled  this  mo- 
tion. Petitioner's  attorney  then  moved  tbe 
court  tbat  the  case  proceed  to  trial  on  its 
merita,  and  this  motion  was  overruled  by  the 
court,  and  the  court  then  ruled  that  the  case 
bad  been  settied  and  costs  paid  by  the  de- 
fendant and  made  an  entry  to  this  effect  on 
the  docket,  Tbe  answer  of  the  Justice  to 
said  petition  for  certiorari  admitted  the  truth 
of  petitioner's  allegation  that,  on  the  next 
day  after  said  levy  was  made,'  petitioner  gave 
the  levying  officer  bond  with  good  and  suffi- 
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dent  security  approved  hj  bim,  and  also  filed 
In  said  Jastlce's  court  a  counter  affldavlC  in 
the  case-  Tbe  answer,  however,  denied  other 
allegations  in  the  petition.  A  traTerae  to 
this  answer  was  duly  filed. 

The  issae  formed  upon  the  petition  for 
certiorari,  the  answer,  and  the  traverse  com- 
Inc  on  regularly  to  be  heard  before  a  Jury  In 
the  superior  court,  the  Judge  took  the  case 
from  the  Jury  and  passed  an  order  dismissing 
the  petition  for  certiorari  on  the  gronnd  that 
"tbe  certiorari  p^Uon  does  not  set  out  any 
clear  and  specific  assignment  of  error  upon 
any  spedflc  and  Judicial  act  of  the  justice. 
Judicial  decision,  or  Ju^ment."  In  the  peti- 
tion for  certiorari  the  following  facts  are  set 
ont,  with  the  Judgment  of  the  court  thereon, 
and  a  spedflc  assignment  of  error  made  to 
the  Judgment:  That  the  court  overruled  a 
motion  by  defendant  to  dismiss  the  case  for 
want  of  prosecution;  that  the  court  over- 
ruled a  motion  by  defendant  that  the  case 
proceed  to  trial  on  its  merits ;  that  the  court, 
over  objection  of  defendant,  ruled  that  the 
case  liad  been  "settled  and  costs  paid  by  de- 
fendant," and  entered  up  Judgment  accord- 
ingly. It  is  spedfically  allied:  First,  that 
the  Judgment  and  rulings  of  the  court  are 
contrary  to  law ;  second,  that  the  Judgment 
of  the  court  la  contrary  to  the  evidence; 
tUrd,  that  the  Judgment  Is  contrary  to  law 
for  that  petitioner  has  not  been  allowed  his 
day  in  court  and  has  not  been  given  an  op> 
portunity  to  be  beard  on  the  merits  of  the 
case;  that  the  court  sliould  have  passed  an 
order  directing  said  levying  officer  to  re- 
fund said  fl2  to  petitioner  before  entering 
up  final  Judgment  in  the  case;  fourth,  that 
the  Judgment  Is  contrary  to  the  evidence  and 
the  law  for  that  the  case  has  not  been  set- 
tled; that  the  defendant  (this  petitioner)  has 
paid  nothing  in  settlement  of  said  claim  of 
tbe  costs:  We  can  hardly  conceive  of  os- 
siguments  of  error  more  spedflcally  and 
definitely  made.  Certainly  the  overruling  of 
the  motion  to  dismiss  the  case  for  want  of 
prosecntlon  is  a  specific  and  Judicial  act  of 
the  Justice,  constituting  a  Judicial  dedslon 
and  Judgment  So  also  was  his  overruling 
tbe  motion  that  tbe  case  be  tried  on  the 
merits,  and  certainly  the  ruling  that  the 
case  had  been  settled,  and  an  entry  to  that 
effect  on  the  docket  was  a  decision  given  by 
tbe  Justice  and  was  in  the  strictest  sense  a 
Judicial  and  final  decision.  It  would  seem 
that  the  errors  complained  of  are  meritori- 
ous, but  of  this  we  say  nothing.  We  hold 
only  that  the  Judge  of  the  superior  court  err- 
ed In  his  Judgment  that  "tbe  certiorari  peti- 
tion does  not  set  out  any  clear  and  spedflc  as- 
signment oC  error  upon  any  spedflc  and  Judi- 
cial act  of  the  Justice,  Jndlclal  dedslon,  or 
Judgment"  But  irrespective  of  this,  cer^ 
tainly  the  Issue  on  the  traverse  should  have 
been  submitted  to  the  Jury.  See  17  Am.  & 
Eng.  Enc.  of  Law,  762 ;  Frldka  v.  MVller,  41 
Ga.  274;  C*alg  v.  Pope,  48  Ga.  651;  Lowry 


V.  Parsons,  62  Ga.  3S6;  Blandford  v.  Mb- 
Gehee,  67  Oa.  84,  88;  Wyly  t.  Burnett,  48 
Ga.  4S8. 
Judgment  reversed. 

(U  Oa.  App.  w) 

WOODWARD  LUBIBEB  GO.  v.  TOWN  OF 

GRANTVILLE.    (No.  4,962.) 
(Ooort  of  Appeals  of  Georg^   Sept  9,  1918.) 

UuirxoiPAi.  GoBPoaATXons  (i  876*)— Matxbi- 

AL  PDBNISHED  to  CONTaAOTOB— LiABXi.rrr 

— Fatlube  to  Take  Bond. 

A  mnnlcipal  corporation  Is  not  liable  for 
material  furnished  to  a  contractor  to  be  oaed 
in  the  construcUon  of  a  public  building  In  the 
city,  npoQ  the  ground  that  the  muniapal  au- 
thorities have  failed  to  take  from  the  contrac- 
tor a  bond,  as  required  by  the  act  approved 
August  12,  1910  (Acts  1910,  p.  86).  for  the  pro- 
tection of  peraoQi  famisbing  material  and  la- 
bor for  the  eonstmctioa  of  public  works. 

[Eid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  K  911-918;  Dec.  Dig. 

5  876.*] 

Brror  from  City  Court  of  Newnan;  W.  A. 
Post  Judge. 

Action  by  the  Woodward  Lumber  Compa- 
ny against  the  Town  of  GrantvlUe.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
vutt  Affirmed. 

Dodd  &  Dodd,  of  Atlanta,  and  W.  L  Btall- 
Inga,  of  Newnan,  fbr  i^ntLff  In  error.  Hall 

6  Jone^  of  Newnan,  for  defendant  In  error. 

POCTLE,  J.  In  section  1  of  the  act  ap- 
proved August  12,  1910,  ^titled  "An  act  for 
the  protection  of  persons  furnishing  materi- 
al and  yaXxx  fm  the  construction  of  public 
works,  and  for  other  purposes,"  It  la  provid- 
ed that  any  persm  who  enters  Into  a  con- 
tract with  tbe  state,  m  cowxty,  or  a  munid- 
pal  corporation  for  Uie  rej^tix,  construction, 
or  prosecution  of  any  public  building  or  pub- 
lic work  shall  be  required  to  execute  a  bond, 
conditioned  that  the  contractor  "shall  prompt- 
ly make  payment  to  all  persons  supplying 
him  or  them  with  labor  or  material,  or  both, 
In  the  execution  of  the  work  provided  for  in 
Budi  contract"  In  section  2  it  is  provided 
that  the  person  furnishing  the  material  or  la- 
bor, after  the  completion  of  the  contract  and 
within  a  year,  shall,  upon  making  affidavit 
that  the  labor  or  material  has  been  supplied 
and  payment  therefor  has  not  been  made,  be 
furnished  with  a  certified  copy  of  the  bond, 
"and  shall  within  said  period  have  a  right  of 
action  thereon,"  and  be  authorized  to  bring 
suit  on  the  bond  in  the  name  of  the  state, 
county,  or  munldpal  corporation,  as  the  case 
may  be,  for  the  use  of  the  person  fumlBliing 
the  labor  or  material.   Acts  1910,  p.  86. 

The  town  of  GrantvlUe  entered  Into  a  con- 
tract with  Jolm  F.  Orandy  ft  Son  to  con- 
struct a  school  bnltdlng.  The  contractors  ex- 
ecuted a  t>ond,  conditioned  that  they  sbontd 
"faithfully  perform  said  contract  on  their 


•Foe  otber  cmm  sm  uma  topic  and  sacUoq  NUMBER  In  D«c.  Dig.  A  Am.  Die.  K«7-No.  SerlM  A  i^ftp'r^l 

Digitized  by 


222  79  SOUTHBASTBRN  BBPOBTBB 


part,  acfJoT^lxig  to  tb»  terma^  corenants,  and 
conditions  thereof,  except  aa  are  hereinafter 
proTlded."  Then  vaa  no  condition  In  Ute 
.bond  requlirlng  the  contractors  to  pay  for  any 
labor  or  material  fomlahed  to  them.  The 
Woodward  Lumber  Company,  In  the  name  of 
the  town  of  OrantriUe,  brought  suit  on  the 
bond,  under  the  act  of  1910,  for  the  ralne  of 
material  which  bad  been  fiimlshed  to 
coutxactors  to  be  need  In  the  conBtmction  of 
the  school  building.  The  case  reached  the 
Supreme  Court,  and  It  was  held  that,  aa  the 
bond  was  neither  literally  nor  In  substance 
In  accord  with  the  provisions  of  the  act  of 
1910,  suit  on  the  contractors*  bond  could  not 
be  maintained  under  that  act  In  the  name  of 
the  municipality,  for  the  use  of  one  who  bad 
furnished  material  to  the  contractors  but  had 
not  been  paid.  Town  of  Grantvllle  v.  Fideli- 
ty &  Deposit  Co.,  139  Oa.  03,  76  S.  Q.  67K. 
Thereupon  .the  Woodward  Lumber  Company 
brought  Its  action  directly  against  the  town 
of  Grantville,  predicating  Its  right  to  recover 
upon  allegations  that  the  municipal  authori- 
ties had  negligently  failed  to  require  of  the 
contractors  the  bond  provided  for  by  the  act 
of  1910.  The  petition  was  demurred  to  on 
the  grounds  that  no  cause  of  action  was  set 
out;  that  the  suit  was  barred  by  the  statute 
of  limitations,  having  been  brought  more 
than  two  years  after  ttie  cause  of  action  ac- 
crued; and  that  it  did  not  appear  from  the 
petition  that  any  claim  in  writing  had  ever 
been  presented  to  the  municipal  authorities, 
in  accordance  with  the  provisions  of  section 
910  of  the  Civil  Code.  The  demurrer  was 
sustained,  and  the  plalntlfl  excepted. 

Without  reference  to  whether  the  suit  Is 
barred,  or  whether  the  claim  should  have 
been  Sled  wiUi  the  municipal  authorities  as 
a  condition  precedent  to  suit,  we  are  clear 
that  the  petition  set  forth  no  cause  of  action. 
The  act  of  1010  was  passed  for  the  sole  ben- 
efit and  protection  of  persons  furnishing  ma- 
terial and  labor  for  the  construction  of  pub- 
lic works.  This  is  its  declared  purpose  as  ex- 
pressed in  the  title.  Persons  furnishing  ma- 
terial or  labor  to  be  used  In  the  construction 
of  private  property  have  a  lien,  and  are 
therefore  protected.  They  have  no  such  pro- 
tection in  reference  to  public  property.  The 
purpose  of  the  act  of  1910  was  to  afford  to 
persons  who  furnished  material  or  labor  to  a 
contractor  to  be  used  in  construction  of  pub- 
lic works  a  remedy  for  the  collection  of  their 
debts.  To  this  end  It  was  provided  that  the 
public  authorities  should  take  from  the  con- 
tractor a  bond  for  the  protection  of  laborers 
and  materialmen,  upon  which  they  might 
bring  suit  It  does  not  follow,  however,  that 
an  action  will  lie  against  a  municipality 
which  falls  to  take  this  bond.  Since  all  per- 
sona are  bound  to  take  notice  of  a  public 
law,  It  may  be  that  a  contract  with  public 
authorities  for  the  construction  of  a  public 
work  would  be  void  unless  the  contractors 


(Ga. 

gave  the  bond  required  by  flie  statnta  A«  to 
this,  however,  we  express  no  ofdnlon.  If  the 
contract  for  the  building  of  the  aehoolhouM 

tin  town  of  Grantville  was  void,  certainly 
no  action  wonld  arise  against  a  municipality 
in  favor  of  one  who  furnished  labor  or  mate- 
rial to  the  contractor.  In  any  event  a  matfr- 
rialman  furnishing  material  to  the  contrac- 
tor was  iKnmd  at  bis  peril  to  ascertain  tibe 
terms  of  the  contnct  and  of  the  bond  wUcb 
had  been  ezecnted  by  the  extractor.  If  It 
knew  the  terms  of  the  bond,  it  furnished  the 
material  at  its  perlL  If  it  did  not  know  that 
the  municipality  bad  failed  to  take  the  bond 
required  by  the  act  of  1910,  It  was  guilty  of 
gross  n^ligence,  because  the  contract  and 
bond  were  matters  of  public  record  in  the  of- 
fice of  the  municipal  corporation  and  open  to 
the  Inspection  of  all  those  interested  in  as- 
certaining their  terms.  So  that,  without  dis- 
cussing the  general  liability  of  municipal  cor- 
porations under  section  S97  of  the  Civil  Code, 
or  undertaking  to  determine  what  are  l^ls- 
latlve  or  judicial  powers,  and  what  are  min- 
isterial duties,  we  are  very  clear  ttiat  the  pe- 
tition set  forth  no  cause  of  action,  because 
the  plalntlfl  has  sustained  loss  as  much  on 
account  of  its  own  n^llgence  in  falling  to 
ascertain  the  terms  of  the  twnd  as  on  account 
of  the  failure  of  the  municipality  to  take  the 
bond  required  by  the  act  of  1910. 

Judgnient  affirmed. 


(13  Oa.  App.  XTf) 

PHILLIPS  V.  CITY  or  JETFEBSON. 
(No.  4,754.) 

(Court  of  Appeals  of  Georgia.   SepL  9^  ISIS^ 

(ByUdbma      th€  OouH.) 
L  MnnciFAi.  CoapoBATxoNB  Q  142*>— Om- 

CBBS— QUAUnCATIONB. 

The  BollcltOT  of  the  dty  court  and  the 
clerk  of  the  superior  court  were  not  dtoqnalifled, 
uader  section  2S8  of  the  Civil  Code,  to  serve  as 
members  of  the  city  council  of  the  city  of  Jeffer- 
son. 

[Ed.  Nota^— For  other  cases,  aee  Munldpal 
Corpoiattons,  Cent  Dig.  i  814;  Dec  Dig.  | 
142.*] 

2.  Municipal.  OoBPosATioNB  (i  142*)— "Omi. 

OrFICEBS"  —  QUAUFICATIOH  —  MumOIFAI. 

Officgbb. 

The  only  assignment  of  error  argned  in  the 
brief  1b  settled  adversely  to  the  contention  of 
the  plaintiff  in  error  by  the  decision  of  the  Su- 
preme Court  in  Long  v.  Boss,  132  Ga.  288,  64 

3.  E.  8^  in  which  it  is  held  that  officers  of 
mnnicipaUtieB  are  not  dvll  officers  of  Uiia 
state. 

[Ed.  Note.— For  other  case%  see  Municipal 
Corporations,  Cent  Dig.  1  814;  Dec  Dig.  i 
142.* 

For  other  definitions,  see  Words  and  Phrases; 
VOL  2,  pp.  1198,  1190.] 

Error  from  Superior  Court,  Jackson  Coun- 
ty; 0.  H.  Brand,  Judge. 

.^ng  Phillips  mis  convicted  of  violating  a 
municipal  ordinance^  and,  from  the  overml- 
ing  of  a  certiorari  by  the  superior  court; 
bilngs  error,  Afilrmed. 
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Bay  k  Bay,  of  Jeflersoii,  for  plalntUt  In 
error.  C  L>.  Bxyton,  of  JefferBon,  tax  de- 
fendant In  error. 


BUSSELI4  J.  Sing  PbUlipe  wu  triad  for 
a  violation  of  a  municipal  ordinance  of  tbe 
dUy  of  Jefferson  against  keeping  liquor  for 
illegal  sale,  and,  b^ng  found  guilty  by  tbe 
mayor,  appealed  to  tbe  dty  counclL  Hon. 
P.  Gool^  was  mayor  pro  tern,  and  presided 
at  the  trial  of  tbe  case  npon  appeal.  Before 
proceeding  wltb  the  case,  the  defendant  di- 
ed written  objection  to  the  council  as  con- 
stituted upon  tbe  ground  that  Hon.  P.  C!ooley 
and  Hon.  8.  J.  Nix,  two  members  of  the 
council,  were  dlaqualifled  to  serve  as  alder- 
men or  oonndlmen  for  the  city  of  Jefferson 
for  the  reason  that  they  were  holding  two 
offices  at  tbe  same  time,  In  contravention  of 
the  Constltntton.  It  appears  that  Hon.  P. 
Cootey  was  solicitor  of  the  city  conrt  of 
J^eraon  and  Hon.  8.  J.  Klx  was  at  that  time 
clerk  of  the  superior  court  of  Jackson  coun- 
ty. The  objections  were  overruled,  and  the 
case  proceeded  to  trial,  resulting  in  the  con- 
rictlon  of  tte  accused.  In  the  petition  for 
i-ertlorart  exception  Is  taken  to  the  Introduc- 
tion of  certain  evidence,  but  tbe  only  point 
Insisted  on  In  tbe  brief  is  that  in  wtilch  tbe 
qnestlon  as  to  the  disqualification  of  these 
conncUmen  is  raised. 

11]  It  is  true  that  it  la  stated  in  tbe  brief 
that  "the  judgment  overruling  tbe  certiorari 
should  be  reversed  because  the  evidence  did 
not  authorize  conviction,"  but  there  Is  no 
argument  advanced  In  support  of  this  state> 
ment,  and  the  brief  proceeds  immediately  to 
dte  authorities  to  sustain  the  main  conten- 
tion, to  the  effect  that  the  council,  with  tbe 
presence  of  tbe  solicitor  of  tbe  city  court 
and  the  clerk  of  the  superior  court,  as  mem- 
bers of  It,  was  not  legally  constituted.  Some 
of  the  authorities  dted  from  other  jurisdic- 
tions seem  to  lend  support  to  the  contention 
of  tbe  plaintiff  In  error,  but  these  rulings  of 
courts  of  our  sister  jurlsdictloDs  must  yield 
to  the  adjudication  of  the  Supreme  Court  In 
what  we  deem  to  be  a  case  practically  iden- 
tical with  tbe  one  now  before  us.  It  cer- 
tainly makes  no  difference  tbat  in  that  case 
tbe  mayor  and  council  were  appointed  by 
the  Governor  (as  provided  by  tbe  charter  of 
St.  Marys) ;  the  ruling  of  tbe  Supreme  Court 
went  beyond  tbe  method  by  wblcb  these  offl- 
cers  were  selected. 

[2]  It  dealt  with  the  character  of  tbe  of- 
fice which  they  filled,  and  it  was  distinctly 
held  tbat  municipal  officers  In  this  state  do 
not  oome  witbln  the  designation  of  dvil  of- 
ficers of  this  state.  In  this  view  of  It,  tbe 
provision  of  tbe  duurter  of  Jefferson,  which 
empowers  the  mayor  and  each  member  of  the 
conndl,  under  certain  circumstances,  to  dis- 
charge the  duties  of  justice  of  the  peace  and 
sheriff,  cannot  affect  the  cas^  for,  even  If 
any  one  of  them  was  on  such  an  occasion  a 


state  officer  pro  tempore,  neither  tbe  mayor 
nor  any  of  the  council  wonld  be  state  dB- 
cers  when  dlsdiarglns  mimldpal  fanctloiu. 
The  right  to  dlsdiarKe  upon  occasion  the  du- 
ties of  a  state  officer  has  beeo  granted  them, 
and  perhaps,  while  executing  the  duttes  of 
the  office  of  etther  Justice  of  the  peace  or 
sberUr,  the  Gonnctlmut  of  the  dty  of  Jef- 
ferson might  temporarily  be  dvU  (fflcers  of 
this  atate^  bnt  when  acting  as  mayor  or 
coondlmen  their  dnUes  would  be  of  an  en- 
tiraiy  different  nature  and  the  diameter  ot 
tbelr  offloes  would  be  fixed  by  the  dlsdiaige 
of  these  mnnldpal  duties. 
Judgment  affirmed. 


(IS  Oa.  App.  389) 

JQSnCB  T.  CHATTOOGA  OIL  MILL  CO. 
(No.  4,898.) 

(Oonrt  of  Appeals  of  Georgia.   Sept  9,  191SJ 

(SvUahiu  hv  th»  Court.) 

1.  CoBPOBAnoiTfl  (i  90*)— Aonoir  on  Siook 
SnSBOBipnoiT  —  BuKDiN  or  Faoor— Fat- 

ME  ITT. 

The  general  mle  which  pats  upon  tbe  party 
alleging  payment  the  burden  to  prove  it  applies 
to  a  aubeariber  of  stock  in  a  corporation  when 
sued  by  the  corporation  on  bis  written  Bubecrip- 
tion  for  the  stock.  Tippiu  v.  Brockwell,  89  Ga. 
467,  16  S.  B.  539. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Gent  Dig.  ff  245,  888-419;  Dee.  Dig.  1 
90.*] 

2.  GoBPOBATiom  (I  90*)— AcnoN  oir  Stock 
SuBscmPTioiT— DiBEonoir  or  Vebdigt. 

Where  a  subscriber  to  the  stock  of  a  cor- 
poration was  sued  by  the  corporation  on  his 
unconditlooal  written  subscription  fOr  tbe  stock, 
and  his  execution  of  contract  of  subscription 
was  proved,  and  the  contract  was  introduced  in 
evidence,  and  no  plea  of  payment  or  other  de- 
fense was  made,  the  conrt  did  not  err  In  direct- 
ing a  verdict  for  tbe  plaintiff. 

[Bd.  Note.— For  other  cases,  see  Corpora- 
tions, Gent  Dig.  U  246.  883-419;  Dee.  Dig.  | 
90.*] 

Error  from  Superior  Goor^  (3hatteoga 
County;  Moses  Wri^t,  Judge. 

Action  by  die  Chattooga  Oil  (^mnpany 
against  J.,W.  A.  Justice.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

O.  D.  Rivers,  of  SummerviUe,  for  plaintiff 
In  error.  Ennls  ft  Kiaw,  of  Rome,  for  de- 
fendant in  error. 

HILL,  a  J.  Judgmrat  affirmed. 


(13  Oa.  App.  374) 

GRAT  V.  STATE  (two  cases). 

SAFFOLD  V.  SAME. 
(Nm.  4621,  4022,  4623.) 

(Court  of  Appeals  of  Georgia.   Sept  9,  1913.> 

(ByUaiua  by  th€  Oourt.i 

Cbiuinai.  Law  ({  628*)— Bvidxhoi— Pueas  or 
Joint  Offenoebs. 

The  court  erred  in  admitting  In  evidence 
the  pleas  of  guilty  of  two  defendants,  jointly 
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indicted  with  the  accused,  on  trial  for  the  of- 
fense of  EBSBQlt  and  battery-  "The  eonfewlon 
of  one  joint  offender  or  conapliator,  made  after 
the  enterprise  is  ended,  is  aduusiible  only 
against  bimself."    Penal  Code  1910,  S  1035. 

[Ed.  Note.— For  other  casea,  sea  Criminal 
Law,  Cent  Dig.  H  1002-1010;   D6&  Dlf.  I 

Error  from  Superlw  Coni^  Oariy  Oonn^; 
W.  C,  WorriU,  Jadgfc 

Cllft  Oray  and  others  were  ctmvlcted  of 
assault  and  battery,  and  bring  ema,  Be> 
versed. 

Glessner  ft  Park,  of  Blakely,  for  plaintiff 
in  error.  J.  A.  Lalng,  of  DawBon,  B.  T. 
Castellow,  Sol.  Gen.,  of  Onthbert,  and  B.  B. 
Arnold,  of  Atlanta,  for  tbe  State. 

BUSSEILL,  It  Is  only  necessary  to  deal 
with  one  of  tbe  assignments  of  error,  for 
It  Is  not  Uk€^  that  any  errors  wbldi  may 
bava  been  committed  on  the  former  trial  of 
this  case  will  recur  npon  the  new  trial  which 
we  are  constrained  to  grant  As  to  one  of 
the  asslffnments  we  will  say,  in  passing,  tbat 
whether  the  defendants  were  inflnenced  1^ 
a  controlling  motive  is  a  question  of  fact, 
but  state's  counsel  should  not  be  permitted. 
In  argument,  to  go  beyond  the  Intimate  de* 
ductlons  to  be  drawn  from  the  evldenoe  actu- 
ally Introduced.  It  aj^ears  from  the  record 
that  six  persons  made  an  assault  upon  the 
person  of  one  John  Weans  and,  after  com- 
piling him  by  .force  to  go  with  than  to  a 
lonely  and  secluded  spot,  gave  him  an  out- 
rageous beating.  Six  persons  w^  Indicted 
for  this  offoise;  the  plaintlfEs  in  error  being 
three  of  tbe  number.  Tm>  of  thoee  Indicted, 
Will  Williams  and  Mark  Hodges  pleaded 
guilty,  and  upon  the  trial  the  court  pomit- 
ted  the  pleas  of  guilty  whidi  had  beoi  flled 
oy  the  defendants  Williams  and  Hodge  to  be 
Introduced  against  the  plaintifEs  in  «ror. 
Propor  and  timely  objection  was  made  to 
the  Introduction  of  this  testimony.  The  tf- 
fect  of  this  evidence  was  to  use  the  con- 
fession of  WilUams  and  Hodge  against  the 
defendants  then  on  triial  as  eridebce  of  a 
coD^lracy.  The  evidence  was  not  .essential 
to  the  state's  case,  because  the  accused  were 
not  indicted  for  riot;  and,  being  indicted  for 
assault  and  battery,  it  was  not  necessary 


that  conspiracy  be  shown.  Tbe  purpme  of 
the  testimony,  therefor^  was  to  increase  the 
probative  value  of  other  testimony  tending 
to  fix  the  crime  npon  tbe  accnsed  as  being 
three  of  those  persons  who  were  identified 
by  the  prosecutor. 

After  a  conspiracy  Is  shown,  the  sayings 
of  any  of  the  conspirators  in  regard  to  the 
criminal  project  not  yet  completed  are  ad- 
missible, bat  after  the  conspiracy  Is  ended 
no  one  of  the  conspirators  is  bound  by  the 
admissions  or  confessions  of  his  fellows.  Ad- 
missions of  guilt  by  Williams  and  Hodge  were 
not  necessarily  evidence  that  even  the  declar- 
ants affirmed  that  tbe  other  defendants  were 
guilty;  and  the  only  way  In  which  these  de- 
fendants could  be  affected  by  anything  which 
Williams  or  Hodge  might  say  In  retard  to  the 
matter,  after  the  transaction  was  over,  would 
be  by  ither  of  them  testifying  as  a  wltnras. 
Even  if  the  suggestion  that  the  defendants 
Williams  and  Hodge  Intoided,  in  their  pleas 
of  gunty,  to  say  Uiat  all  of  Uie  persona  in- 
dieted  were  likewise  guilty  could  be  Inferred 
from  the  tect  tbat  they  bad  pleaded  guilty, 
sndi  a  Btatem^t  would  be  nothing  more 
than  mm  hearsay  upon  the  trial  of  othw 
defendants  than  themselvea,  "Where  two 
persons  Jiave  been  jointly  indicted  tax  the 
same  offense,  but  are  s^iarately  tried,  a  Jodg- 
moit  of  conviction  against  one  than  Is 
not  competent  on  tbe  trial  of  the  other,  in- 
asmuch as  his  conviction  Is  no  evidence  ei- 
ther of  Joint  action  or  of  the  guilt  of  the 
accused."  12  OyC;  44S;  People  v.  Baarss,  10 
GaL  68;  State  T.  Fertlg.  98  Iowa,  139^  «7 
N.  W.  87;  Olark  t.  Commonwealth.  14  Bush. 
(Ky.)  166;  People  v.  Mulllns,  5  App.  Dir. 
172,  89  N.  T.  Supp.  SOI;  People  v.  Keif,  126 
N.  T.  661,  27  N.  B.  666^  afflrmel  S8  Hun, 
337,  U  N.  T.  Supp.  926,  12  N.  T.  Supp.  896; 
State  T.  Bowker,  26  Or.  809,  88  Pac.  124; 
BeU  V.  State,  83  Tex.  Or.  B.  168.  25  8.  W. 
760;  Harper  v.  States  11  Tex.  App.  1;  14  Cent 
Dig.  Cr.  Law,  |  987.  The  trial  Judge  may 
have  been  misled  1^  Uie  dictum  in  Klrks^ 
V.  State,  11  Qa.  App.  146,  74  a  B.  902,  and. 
In  so  far  as  anything  said  in  the  opinion 
in  that  case  conflicts  with  what  we  now  ruUb 
the  same  is  disapproved. 

Judgment  reversed. 
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la  n  HABTSFIELD.  (No.  4,91L) 
(Gourt  of  Appeals  of  Georgia.   Sept.  17,  19X3.) 

(8j/tlahu9  tv  1h€  Oourt.) 

CoirrxuPT  rt6e*)--WBiT  or  Bbbob— Riqht  oj 
Hbview—waiveb— Payment  o»  Fimk. 
Under  the  facts  in  this  record  the  impoi- 
inr  of  a  fine  upoD  the  plaintiff  in  error  bj  the 
trial  judge,  with  an  alternative  of  ten  days'  Im- 
prisonment, for  allei^ed  contempt  of  <iourt,  was 
an  abase  of  discretion;  yet,  the  fine  having 
been  paid  to  avoid  the  alternative  sentence  oi 
imprisonment,  the  writ  of  error  aa  to  thU  judg- 
ment cannot  be  entertained.  The  case  in  con- 
trolled l»r  the  case  of  White  v.  Tlfton,  1  Oa. 
App.  m  S7  B.  B.  1038,  and  dutions. 

[Ed.  Not&^For  '  otlier  caaei.  see  Contempt, 
Cent  Dif.  H  21S-&1S,  22S%;  Dea  Dig.  1 
60L*J 

Bnor  from  City  Court  of  Balntoldge;  B. 
B.  Spooner,  Judge. 

B.  6.  Hartsfleld  was  fined  for  oontempt 
wltb  an  altematlTe  of  10  days*  Imprison- 
ment, and  brings  error.  Wtlt  of  error  dis- 
missed. 

Erie  M.  Donalson  and  T.  S.  Hawes,  both  of 
Balnbrldiie.  for  plalntifl  in  orror.  M.  B. 
O'Neal,  SoL,  of  Bainbildge;  for  defendant  In 
•Ror. 

Hllil^  C.  V.  Writ  of  error  dlamlsied. 


(13  Ofi.  App.  USX) 

GLANTON  T.  CITY  OF  ROME.  (No.  4,912.) 
(Ooiut  of  Appeals  of  Georgia.    Sept  17. 1913.) 

(ayUa1m»  by  $ho  OourtJ 
MsauasHon  (|  186*>— Pboxihati  Gaubb  or 

INJITBT— AOOIDEHT. 

The  evidence  disclosing  that  the  plaintifTs 
iniaries  were  the  resalt  of  pure  casualty  on- 
mixed  with  negligence  on  the  part  of  the  de- 
fmdant,  a  nonsuit  was  properly  granted. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  277-353;  Dec.  Dig.  S  136.*] 

Error  from  City  Court  of  Floyd  Coimty; 
3.  H.  Reece,  Judge. 

Action  by  Green  Glauton  against  the  City 
of  Rome.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Harris  &  Harris,  of  Rome,  for  plaintiff  in 
error.  Max  Me^riiardt,  of  Borneo  for  de- 
fendant Sn  emff. 

BITSSELI^  X  Judgment  affirmed. 


08  Qa.  App.  462} 

STEWART  V.  STATE.    (No.  6,007.) 
(Gontt  of  Appeals  of  Georgia.    Sept  17,  1913.) 

(ByXtaiut  ly  the  Court.) 
Beceiving  Stolen  Goods  (S  3*)— Elemkmts 

— KHOWUDGE  THAT  GOODB  WERE  STOLEN. 

The  defendant  was  convicted  of  the  statu- 
tory offense  of  receiving  stolen  goods,  knowing 
them  to  have  been  stolen.  The  strongest  evi- 
dence connecting  the  accused  with  the  alleged 
offense  was  his  statement  to  the  sheriff.  Since 
there  is  nothing  in  this  testimony  which  author- 


ises the  conclusion  that  the  defendant  knew 
that  tbers  had  been  a  burglary,  or  that  the 
bams  in  queatioa  had  been  stolen,  the  verdJct 
of  guilty  was  not  authoriaed. 

[Ed^  Note.— For  other  castes,  see  Receiving 
Stolen  Goods,  Cent  Dig.  S  5;  Dec.  Dig.  {  3.*] 

Error  from  City  Court  of  Tlfton ;  B.  Eve, 
Judge. 

John  Stewart  was  convicted  of  receiving 
stolen  goods,  and  brings  error.  Reversed. 

C.  C  Hall,  ot  Tlfton,  for  plaintiff  in  error. 
Jas.  H.  Price,  SoL,  of  Tlfton,  for  tbe  State. 

BUSSELI^  J.  Judgment  reversed. 


(13  Oo.  App.  419) 

0WBN8  T.  BRIDGES.    (No.  6,002^ 
(Court  of  Appeals  of  Georgia.    Sept  9,  1813.) 

fByllabut  by  the  Court.) 

L  Cbattbl  Mobtoages  (gS  6,  235*)— Abso- 
lute *'Bii.L  or  Sals"  as  "Chattel  Mobt- 

OAOB." 

A  paper  stipulating  tttat  the  maker'  conveys 
certain  described  personalty  to  secure  a  debt, 
and  that  upon  payment  of  the  debt  the  creditor 
will  reconvey  the  property  to  the  debtor,  is  a 
bill  of  sale  to  secure  a  d^t  and  not  a  mort- 
gage. The  stipulation  for  a  reconveyance  of 
the  property  is  not  a  defeasance  clause,  such  as 
a  provision  that  the  instrument  would  be  void 
upon  payment  of  the  debt  Upon  payment  of 
the  debt  a  reconveyance  can  be  compelled,  but 
until  this  is  done  tiie  Instrument  remains  oper- 
ative as  a  bill  of  sale,  even  though  the  debt  is 
paid.  See  Bellerby  v.  Thomas,  105  Ga.  477  (4). 
30  S.  E  426 :  Williamson  v.  Orient  Ins.  Co., 
100  Ga.  791,  28  S.  E.  914 :  Pitts  T.  Maior,  IIS 
Ga.  281,  41  S.  E.  670 ;  Ellison  t.  Wilson,  7 
Ga.  App.  214,  66  S.  E.  631. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Cent  Dig.  H  23-41,  496-499,  607 ;  Dec. 
Dig.  18  6,  285.* 

For  other  definitions,  see  Words  and  Phrases. 
voL  1,  p.  800;  VOL  2,  pp.  109&-1100.] 

2.  ETIDEMCB  ({  370*)  — ADlU88CBIZJTr--BK- 

COBDED  Bill  or  Sale. 

"A  recorded  deed  of  personal  property  is 
entitled  to  go  in  evidence  without  other  proof," 
Bell  V.  McCawley,  20  Ga.  355  (2).  In  Gian- 
none  v.  Fleetwood,  93  Ga.  491,  21  S.  E.  76,  the 
court  was  dealing  with  an  unrecorded  bill  of 
sale, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  1588,  1668,  1560,  1562-1578. 
1602 ;  Dec  Dig.  im*] 

3.  Chattel  Mobtgageb  ({  176*)- Action  on 
Debt— Amount  or  Becoveet. 

The  plaintiS  having  elected  to  take  a  mon- 
ey verdict,  the  measure  of  his  damages  could 
not  exceed  the  principal  and  ioterest  of  his 
debt,  leas  any  sum  which  had  been  received  by 
him  in  part'  payment,  notwithstanding  the  val- 
ue of  the  property  exceeded  this  amount  due  at 
the  time  of  the  trial.  Holmes  v.  Langston,  110 
Oa.  861,  86  S.  E  251.   The  original  debt  was 

f^,  with  interest  from  January  21,  1907,  at 
per  cent  per  annum.  The  plaintiff  testified 
that  on  or  about  Seotember  25,  1910,  he  had 
received  on  the  debt  SlOO.  Hence  tbe  amount 
dne  on  the  date  of  the  verdict  to  wit,  March 
25,  1913,  was  $381.20.  Tbe  verdict  was  for 
$448.  Direction  is  given  that  the  excess  be 
written  off  from  tbe  verdict  and  judgment. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages. Cent.  Dig.  ■§§  335,  337-339 ;  Dec.  Dig.  i 
176.*] 
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Error  from  City  Court  of  Balnbridge;  H. 
B.  Spooner,  Judge. 

AcUOD  b7  R.  Z.  Brlcteee  against  Henry 
Owens.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed,  with  direction. 

M.  B.  O'Neal,  of  Balnbrldge,  and  W.  I. 
Geer,  of  Colqnltt,  for  plaintiff  In  error.  Al- 
bert H.  BuBsell,  W,  V.  Custer,  and  W.  O. 
Fleming,  all  (ft  Balnbrldge,  for  d^endant  In 
error. 

POTTIiD,  J.  Judgment  aflarmed»  with  di- 
rection. 

(U  Oa.  App.  416) 

SOUTH  OnORGIA  RT.  CO.  t.  ATKIN& 
(No.  4,091.) 
(Court  of  Appeal!  of  Georgia.   Sept  9, 1913.) 

{Bfttahn*  &v  the  Court.) 
Jnmcss  OF  thb  Peace  <S  91*)— Bailroads 

(I  441*)— KiLLiKO  or  Live  Stock— Neou- 

QSNCB— Pleading. 

The  BtrictnesB  of  pleading  necesBary  In 
ndta  in  the  superior  and'd^  courts  li  not  re- 
quired in  justices'  courts.  NeTertheless,  where 
a  suit  is  brought  in  a  justice's  court  against  a 
railroad  compaoy  for  the  killing  of  live  stock, 
it  is  essential  that  the  plaintiCE  should,  at  least 
in  general  terms,  allege  that  the  killing  was  the 
result  of  the  negligence  of  the  defendant  com- 
pany. A  failure  to  make  such  allegation  will 
subject  the  aummona  to  dismissal,  io  the  ab- 
sence of  an  amendment,  upon  a  demurrer  point- 
ing out  this  defect  The  presumptioD  of  negli- 
gence wbich  the  law  raises  against  a  railroad 
company  is  a  rule  of  evidence,  and  not  of 
pleading,  and  is  applicable  as  such  to  all  suits 
brought  agaiust  railroad  companies  in  tbe  courts 
of  this  state  for  damage  sustained  by  tbe  run- 
ning of  their  engines,  cars,  or  other  machinei?. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  «  307-323 ;  Dec.  Dig.  J 
91;*  Railroads,  Cent  Dig.  1575-1595;  Dec. 
Dig.  {  441.*] 

Error  from  Superior  Court,  Brooks  Coun- 
ty ;  W.  E.  Thomas,  Judge. 

Action  by  Mrs.  J.  L.  Atkins  against  the 
South  Georgia  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

Branch  &  Snoxr,  of  Quitman,  for  plaintiff 
In  error.  Wm.  H.  Long,  of  Quitman,  for  de- 
feudant  In  error. 

POTTLE,  J.  This  was  an  action  orlghiat 
lug  in  a  Justice's  court  The  sommons  re- 
quired the  defendant  "to  answer  plainttfTs 
demand  In  an  action  or  a  suit  on  a  claim  for 
damages,  a  copy  of  which  said  claim  for 
damages  Is  hereto  attadied."  The  copy  of 
the  claim  for  damages  referred  to  Is  as  fol- 
lows: "The  South  Georgia  Railway  Co.  to 
Mr&  J.  L.  Atkins.  Dr.,  July  30th,  1910.  To 
one  medium -sized  light-colored  Jersey  cow 
about  three  yearp  old,  the  property  of  Hrs. 
J.  L.  Atkins,-  killed  by  your  freight  train  Na 
6  going  north  about  9:30  a.  m.,  near  the 
Quitman  Foundry  In  the  dty  of  Quitman, 
$50.00."    The  defendant  demurred  on  the 


ground  that  no  cause  of  action  was  set  forCh 
against  it,  and  that  It  was  not  alleged,  d.- 
ther  in  the  summons  or  in  the  cause  of  action 
thereto  attached,  that  tbe  d^endant  had  been 
goUty  of  any  negligence.  The  demurrer  was 
overruled,  and.  after  an  adverse  verdict,  the 
defendant  sued  out  a  writ  of  certiorari  to 
the  superior  court,  which  was  also  over- 
ruled, and  It  excepted. 

1.  It  has  been  often  ruled  that  the  strict- 
ness of  pleading  required  in  the  superior  and 
dty  courts  should  not  be  applied  to  suits  In 
Justices'  courts.  Bence  It  has  been  held  that 
in  a  suit  in  a  Justice's  court  against  a  rail- 
road company,  founded  upon  the  negligence 
of  the  defeudant  a  general  averment  of  neg- 
ligence la  sufficient,  and  the  specific  acts 
thereof  need  not  be  set  forth.  Ga.  Southern 
&  Fla.  Ry.  Co.  v.  Oliver,  8  Ga.  App.  308,  64 
S.  E.  1007,  and  cases  cited.  In  Atlantic  Coast 
Line  R.  Co.  v.  Lane,  9  Ga.  App.  624,  71  S.  E. 
918,  the  plaintiff  sued  the  railroad  company 
for  the  killing  of  live  stock.  In  the  sum- 
mons the  defendant  was  required  "to  an- 
swer to  plaintiff's  demand  upon  an  action  for 
damages  to  personal  property.  •  •  •  a 
copy  of  which  cause  of  action  is  hereto  at- 
tached." In  the  copy  of  the  cause  of  action 
it  was  stated:  "All  of  the  above  property 
killed  by  the  running  of  engine,  cars,  or  oth- 
er machinery  of  the  Atlantic  Coast  Lliw 
Railroad  Company  at  and  near  McGriff  street 
cros^ng  in  the  town  of  Whlgbam,  Ga.,  and 
In  said  district  G.  M.,  said  county  and  state." 
It  was  held  that  the  summons  was  sufficient, 
and  that  there  need  be  no  express  averment 
of  negligence',  since,  where  property  was  kill- 
ed by  the  running  of  the  engines,  cars,  or 
other  madiinery  of  the  railroad  company, 
there  was  a  presumption  of  negligence,  and 
the  plaintiff  made  out  a  prima  facie  case 
upon  proof  of  such  killing.  In  the  case  of 
Ga.  By.  &  Elec.  Co.  v.  Knight,  122  Ga.  290, 
50  S.  E.  124,  suit  for  damages  was  brought  in 
a  justice's  court  It  was  held :  "The  defend- 
ant company  had  the  right  to  be  put  on  no-, 
tlce  of  the  specific  acts  of  negligence  by  rea- 
son of  which  It  was  charged  that  the  plain- 
tiff had  been  damaged.  But  a  suit  in  a  jus- 
tice's court  which  in  general  terms  alleged 
negligence  was  good  against  an  oral  de- 
murrer made  after  trial  before  the  justice 
and  at  the  trial  upon  an  appeal  to  a  jury 
in  the  Justice's  court"  Upon  further  reflec- 
tion we  are  satisfied  that  the  decision  of  this 
court  in  the  Lane  Case,  supra,  is  not  In  har- 
mony with  the  ruling  of  the  Supreme  Court 
in  the  cast  last  dted.  The  presumption  of 
n^llgence  which  tbe  law  raises  against  a 
railroad  company  is  a  rule  of  evidence,  and 
not  of  piecing.  It  is  therefore  necessary, 
in  a  suit  in  a  superior  or  cily  court,  daimins 
damages  on  account  of  negligence  of  tbe  rail- 
road company,  to  allege  affirmative  that 
the  defendant  was  n^Ugent  and,  if  tbe  la- 
formation  is  called  for  by  special  demurrer. 


•For  otlisr  cuw  am  sam«  topic  and  awUon  NUUBER  In  D«c.  Dig.  ft  Am.  Dl^^^j^-:^f,yE|^f^^:f^^^^ilex*» 


Ga.) 


E.  MATTHEWS  & 


SON  T.  RICHARDS 


227 


the  petition  te  defective  it  it  does  not  set 
forUi  the  specific  acts  of  negligence  npon 
wlildi  tbe  plaintur  rellea  Oa.  R.  Go.  t.  WU- 
UgmB.  8  6a.  App.  272,  69  S.  B.  846.  Thia 
legation  of  negligence  may  be  proved  by  the 
pnnunptlon  of  negligence  whidi  the  law 
nlMs,  andt  U  this  presumption  la  not  re- 
butted, the  plaintiff  wlU  be  entitled  to  recov- 
er. This  presumption  extends  only  to  the 
Mts  of  n^llg^ice  alleged.  Ga.  B.  Ga  t.  Wll- 
Hams,  supra.  Hence,  before  any  presump- 
tloii  will  aiis^  negllgenee  mnat  be  alleged. 
WUle  the  same  strictneBs  of  pleading  which 
prevails  in  the  superior  and  city  courts  is 
■ot  required  in  a  Justices  eourt,  it  is  never^ 
flidess  necessary  in  that  court  to  aU^  neg- 
Ugence  In  general  terms,  or  else  the  snm- 
noDs  and  the  cause  of  action  attached  tiiere- 
to  wlU  be  subject  to  demurrer.  BIccept  aa 
to  ttie  form  of  the  pleading,  the  rule  that  the 
msomption  of  n^llgence  which  the  law 
nlses  against  railroad  companies  is  a  rule 
tt  evidence  and  not  of  pleading  la  appllca- 
Ue  In  the  same  way  In  all  Uw  conrta  This 
feas  been  the  rule  annonnced  by  the  Supreme 
Court  and  the  decision  of  this  court  In  the 
case  of  tone^  supra.  Is  not  In  harmimy  with 
dils  mling,  and  for  fbls  reason  cannot  be 
ftllowed.  The  court  erred  In  overmUng  the 
dMDurrer. 
Judgmoit  reversed. 

03  o*.  App.  411) 

E.  MATTHEWS  ft  SON  v.  BICHABDS. 
<No.  4,987.) 
(Court  «f  Appeals  of  Georgia.  Sept.  9,  1913.) 

(Byltahut  hv  th9  Court.) 

1.  evidhvcb  a  441*)  —  pasol  —  bxlls  ahd 
Notes. 

An  faidoraemeDt  of  a  promissory  note  in 
blank  cannot  bj  parol  evidence  be  shown  to 
hare  been  intended  by  the  parties  aa  an  in- 
dorsement without  recoarse. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  Jl  1719.  1728-1768,  1765-1845, 
2080-2047;  Sec.  Dig;  |  441.*] 

1.  Pbiuczfal  and  Subbtt  (|  108*)  —  Dis- 
CHABQK  or  SusxTT— Extension  or  Tdib. 
Mere  indulgence  or  extension  of  time  of 
pirment  of  a  promissory  note,  granted  to  the 
miker  without  coDsideranon,  does  not  operate 
to  discharge  a  surety  or  an  Indorser  on  the 
Bote. 

[Ed.  Note. — ^For  other  case&  see  Principal 
and  Saretr.  Gent  Dig.  H  218-^18;  Dec.  Dig. 
1108.*] 

&  Pbinoipal  and  SmtBTT  (I  100*)  —  Dis- 

OSABOX  or  IHDOBSEB  OB  SUBETT— NOVATION. 
If  a  new  note  be  accepted  by  the  payee  or 
indorsee,  in  renewal  and  satisfaction  of  a  note 
ptevionuy  given,  withont  the  consent  of  a 
snret?  thereon,  this  would  amount  to  a  nova- 
tion of  the  oripnal  andertaUng,  and  the  sarety 
voold  be  discoarged. 

[Ed.  Note. — For  other  cases,  see  Principal 
t&d  Surety.  Cent.  Dig.  H  191,  102,  196,  201- 
210;  Dec.  Wg.  |  105.*] 

4.  Evidence  (8  165*)— ADinssiMUTT— Best 

AND  SECONDXBT. 

Where,  to  a  suit  on  a  promissory  note 
sgaiost  an  indorser,  he  files  such  a  defense  as 


that  referred  to  In  the  last  preceding  headnote, 
it  is  not  competent  without  laying  the  proper 
foundation,  for  a  witness  to  testify  that  a  sec- 
ond note  was  eiven  in  renewal  of  the  note  sued 
on.  Such  testimony  amounts,  to  an  inquiry  in- 
to the  contents  of  a  writing,  in  violatioo  of  the 
rule  requiring  the  best  evidence  to  be  produced. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Gent.  Dig.  {§  548-555;  Dec.  Dig.  1  165.«] 

Error  from  GIty  Court  of  CartersvIIle ;  A 
U.  FoDte,  Judge. 

Action  by  E.  Matthews  ft  Son  against  S.  J. 
Richards.  Judgment  for  defendant,  and 
plaintiffs  bring  error.  Reversed. 

Wm.  T.  Townsend,  of  CartersvllI^  for 
plaintiffs  In  error.  Jas.  B.  Whltaker,  of  Gar< 
teravllle,  for  defendant  In  error, 

pottle;  X  The  plalntttCs  sued  the  de- 
fendant upon  a  promissory  note  which  had 
been  executed  by  Davis  Jenkins  to  the  de- 
fmdant  and  Indmsed  In  blank  by  the  defend- 
ant and  delivered  to  the  ^aintlffs.  Th»  de- 
fendant pleaded  that  be  sold  the  note  to  the 
plaintiffs  at  a  discount,  with  the  understand- 
ing that  they  would  look  to  the  maker  alone 
for  payment;  that  on  maUirity  of  the  note 
the-  plaintiffs  failed  to  collect  the  amount 
from  Jenkins,  although  instructed  so  to  do 
by  the  defendant,  but,  on  the  contrary,  ex- 
tended  tbe  time  of  payment  to  Jenkins,  with- 
out the  knowledge  or  consent  of  the  defend- 
ant By  amendment  the  defendant  pleaded 
that  when  the  note  matured  the  plaintiffs  ac- 
cepted tn  renewal  thereof  the  Individual 
note  of  Jenkins,  withont  the  knowledge  or 
consent  of  the  d^endant  The  trial  resulted 
In  a  verdict  In  favor  of  the  defendant,  and 
the  plaintiffs'  motion  for  a  new  trial  was 
overruled,  and  they  excepted. 

[1]  1.  There  was  no  demurrer  to  any  of 
the  defendant's  pleas.  The  indorsement  of 
the  defendant  was  in  blank.  It  therefore 
imported  that  the  Indorser  would  pay  if  the 
maker  failed  to  do  so.  GlvU  Code,  8  4279. 
It  was  not  competwt  for  the  defendant  to 
show  by  parol  evidence  that,  notwithstanding 
this  apparently  unconditional  promise  to' 
pay  in  the  event  the  maker  did  not,  the  real 
agreement  between  the  parties  was  that  the 
indorsee  would  not  look  to  the  indorser  for 
payment  In  other  words,  the  defendant 
sought  to  show  by  parol  that  the  uncondi- 
tional indorsement  was  in  fact  intended  by 
the  parties  as  an  indorsement  without  re- 
course. He  could  no  more  do  this  than  the 
maker  of  the  note  could  show  by  parol  that 
the  promisee  agreed  never  to  collect  it  Nas- 
ser V.  McGovern,  11  Ga.  App.  88,  74  S.  E.  707 ; 
Stapleton  v.  Monroe,  111  Ga.  848,  36  S.  E. 
428 ;  Brewer  v.  Grogan,  116  Ga.  60,  42  S,  E. 
525.  Parol  evldmce  is  not  admissible,  in  an 
action  on  a  note  by  a  bona  fide  bolder  against 
the  maker,  Indorser,  or  surety,  of  any  decla- 
ration or  agreement  which  Is  Inconsistent  with 
the  promise  to  pay  the  instrument  Hence 
an  agreement  between  Indorser  and  indorsee 
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that  the  words  "without  recourse"  shall  be 
written  over  the  signature  of  the  former  will 
be  no  defense  to  an  action  by  one  who  is  In- 
dorsee of  the  paper  for  value  and  without 
notice.  Nor  would  the  fact  that  the  Indorsee 
had  Icnowledse  of  snch  an  agreement  be  a 
defense  to  the  action.  Joyce  on  Defenses  to 
Commercial  Paper,  §  842. 

[2]  2.  Mere  Indulgence  to  the  maker  of  e 
promissory  note,  or  an  extension  of  the  Ume 
of  payment,  without  any  new  consideration, 
will  not  discharge  a  surety  or  Indoner,  ev^ 
though  done  without  his  knowledge  or  con- 
lent  Itt  however,  payment  be  extended  to  a 
definite  time  and  upon  a  new  consideration, 
the  surety  or  indoraer  would  be  discharged, 
If  it  be  done  without  his  consent  Tanner  t. 
Gnde^  100  Oa.  157,  27  S.  E.  938;  Preston  t. 
Garrard,  120<0a.  689,  48  S.  D.  118,  102  Am. 
St  Rep.  124;  Joyce  on  Defenses  to  Commer- 
cial Paper,  S  680.  Since  the  defendant  did 
not  aver  In  his  plea  that  there  was  a  con- 
sideration f6r  Qie  extension  of  time  granted 
by  the  plaintiff  to  the  maker  of  the  note,  the 
origliial  plea  set  forth  no  defense^  and  diould 
have  hem  diaregacded  on  the  trial. 

[I]  S.  The  amendment  to  the  defmdanfs 
answer  did  set  forth  a  defense^  It  was 
therein  averred  that  the  plalntltt,  without  the 
knowledge  or  consent  of  the  defendant  in- 
dorsOT,  accepted  In  renewal  of  the  note  In- 
dorsed by  the  defendant  a  new  note  of  the 
maker.  If  true,  this  amounted  to  a  novation 
of  the  original  contract,  and  operated  to  re- 
lease the  Indorser.  Smith  v.  First  National 
Bank  of  Fitzgerald.  5  Ga.  App.  139,  62  S.  E. 
826 ;  Joyce  on  Defenses  to  Commwdal  Paper, 
i  688. 

[4]  4.  On  the  trial  the  maker  testified  that, 
when  the  note  sued  on  matured,  he  and  the 
plaintiffs  made  a  new  note,  payable  to  a 
bank,  which  he  understood  was  in  renewal  of 
the  note  sued  on,  but  that  be  did  not  take 
up  the  old  note.  One  of  the  plaintlfCs  testified 
that  the  note  given  to  the  bank  was  not  in 
renewal  or  settlement  of  the  note  sued  on; 
that  the  note  sued  on  had  been  indorsed  to 
the  bank  by  the  plalntlCTs,  and,  when  the 
bank  Insisted  on  payment,  the  new  note  was 
given  by  the  plaintiffs  and  Jenkins,  the  mak- 
er, and  the  note  sued  on  was  left  with  the 
bank  as  collateraL  He  further  testified  that 
the  note  sued  on  was  never  renewed,  that  the 
time  of  payment  was  never  extended,  and 
that  the  new  note  was  made  payable  to  the 
bank.  To  the  testimony  of  Jenkins  that  the 
new  note  was  In  renewal  of  the  note  sued  on, 
the  plaintiffs  objected  on  the  ground  that  the 
renewal  note  was  the  highest  and  beat  evi- 
dence. 

It  is  an  easy  matter  to  state  generally  that, 
where  the  contents  of  a  written  Instrument 
become  material  In  a  legal  investigation,  the 
writing  must  be  produced,  or  the  foundation 
laid  for  the  introduction  of  secondary  evi- 
dence. Civil  Code,  B  5828.  The  difficulty  Ilea 


In  the  application  of  this  general  rule  of  evi- 
dence to  the  facts  of  the  particular  case. 
See  1  Greenleaf,  Evidence  (16th  Ed.)  |  G630. 
The  wisdom  of  the  rule  Is  illustrated  In  the 
present  case  If  the  plaintiffs  gave  their  note 
to  the  bank  In  settlement  of  the  note  sued  on, 
which  had  been  discounted  at  the  bank,  it 
could  not  be  a  renewal  of  the  original  obli- 
gation, even  though  Jenkins,  the  maker  who 
was  liable  on  the  first  note,  signed  the  sec- 
ond note  also,  and  would  not  be  a  satisfac- 
tion of  the  first  note,  unless  there  was  an 
agreement  between  the  plaintiffs  and  Jenkins 
that  it  would  be  so  accepted.  On  the  other 
hand,  if  Jenkins  executed. his  note  to  the 
plaintiffs,  it  might  or  might  not  have  been 
accepted  by  the  plaintiffs  as  a  renewal  of 
the  first  note,  and  therefore  as  a  satisfaction 
thereof.  Upon  this  queston  the  new  note  was 
very  material.  It  might  show  upon  its  face 
that  It  was  not  a  renewal  of  the  origlual 
obligation.  If  it  did  not,  then  It  became  ma- 
terial whether  it  was  intended  as  a  novation 
of  the  original  note  and  was  so  accepted  by 
the  plaintiffs.  It  was  not  competent  for  the 
witness  to  testify  graierally  that  the  new 
note  was  given  in  renewal  of  the  note  sued 
on,  unless  the  alleged  renewal  note  was  pro- 
duced for  the  Inspection  of  the  court  and 
jury.  The  contents  of  the  note  consisted  of 
the  signatures  of  the  makers  and  the  in- 
dorsers,  the  date,  the  amount,  the  date  of 
maturl^,  and  all  other  stipulations  therein 
contained.  To  allow  a  witness  to  testify  as 
to  any  portion  of  the  contents  of  the  writing 
would  be  a  violation  of  the  rule  against  the 
Introduction  of  secondary  evidence.  When 
the  witness  testified  that*the  new  note  was 
given  In  renewal,  he  necessarily  intended  to 
convey  the  Impression  that  the  new  note 
was  executed  by  JenUna  and  accepted  by 
the  plaintiffs  In  renewal  of  the  note  sued  on, 
and  such  testimony  necessarily  involved  an 
inquiry  into  some  of  the  contents  of  the  writ- 
ten Instrument  No  foundation  having  been 
laid  for  the  introduction  of  the  secondary  evi- 
dence. It  was  inadmissible,  and  the  court 
erred  in  overruling  the  objections  thereto. 
Jadgmmt  i%v«r8ed. 

(U  Oa.  App.  ai) 

MURPHY  T.  STATE. 
STEWART  V.  SAME.   (Nob.  4,725,  4,726.) 
(Court  of  Appeals  of  Georgia.   Sept  16,  1913.) 

(SyUahut  by  ike  Oovrt.) 

CaiiaNAL  Law  ^  666*)— WinnaSBS  d  246*) — 

Tbial  —Conduct  of  Judqe— Bxamikatioh 

--^juestions  to  wrekesb. 

The  presiding  Judge  may,  with  propriety, 
ask  such  questions  as  may  tend  to  elicit  the 
truth  as  to  a  traosactioa  which  is  under  inves- 
tigation, but  care  should  be  used  to  see  that  no 
intimation  of  the  opinion  of  the  court  is  con- 
veyed liy  the  cjuestions  propounded.  An  opinioD 
as  to  the  merits  of  the  case  might  be  expressed 
by  the  form  of  the  questions  propoundE^d,  and 
the  rights  of  one  of  tbe  parties  to  a  fair  trial 
might  thus  be  prejudiced  and  impaired;  and  in 
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•nch  a  etm  a  revenal  of  a  jodgment  refuiliig  a 
motion  for  a  new  trial  wonid  necessarily  resalt. 

[Bd.  Note. — For  other  cases,  see  Criminal 
lAW,  Gent  Dig.  »  1524^-1583:  Dee.  Die.  i 
650;*  Witneasea,  Cent  Dig.  »  862-867;  Dea 

Error  from  city  Court  of  Branawlclc;  D. 
W.  KrauBS,  Ju^e. 

Ed  Murphy  and  another  conTicted  of 
Ttolatlng  tlie  proUbltlon  law,  and  bring  er< 
ror.  RoTersed. 

A.  D.  Gale,  of  Bmnswlck,  for  plaintiffs  In 
arror.  Alfred  H.  Ororatt,  Sol.,  and  H.  F. 
Diinwod7r  botli  of  Bnutawlck,  for  the  Stat& 

RUSSELL,  J.  The  defendants  were  plac- 
ed upon  trial  In  the  <Atj  conrt  of  Bmnawlck, 
diarged  with  a  Tlolation  of  the  prohibition 
law.  There  Is  evidence  which  would  au- 
thorize the  verdict  of  guilty  returned  by  the 
Jury.  The  legitimate  deduction  from  the  dr- 
cnmstances  in  proof  would  autborlM  the  con- 
dnslon  that  the  room  In  which  one  of  the 
witneeaee  stated  he  had  purchased  Intoxicat- 
ing liquor  was  frequently  nsed  by  the  defend- 
ants aa  a  place  for  anch  illegal  sale.  The 
witness  Emmett  Butts,  however,  la  the  only 
person  who  testified  about  purchasing  Intox- 
icating liquor ;  and,  without  hla  evidence,  the 
acgolttal  of  the  defendants  would,  so  tii  as 
appears  from  the  record,  have  resulted  as 
a  matter  of  course.  The  plaintiffs  in  error 
complain  because,  after  the  solicitor  of  the 
city  court  bad  aimounced  that  he  had  no 
farther  questions  to  propound  to  the  witness 
Emmett  Butts  (who  at  that  time  had  not  tes- 
tified to  anything  which  would  tend  to  crim- 
inate the  accused),  the  court  subjected  the 
witness  to  a  severe  and  searching  cross-ex- 
amination, starting  with  the  following  ques- 
tion: "Witness,  if  yon  don't  know  anything 
more  about  this  case  than  yon  have  testified 
to,  how  is  It  they  have  yon  up  here  as  a 
witness?  Didn't  you  ttell  the  officer  you  had 
purchased  intoxicating  liquors  at  this  place?" 
To  this  qnestion  the  defendante  objected,  up- 
on the  grounds  that  the  court  undertook  to 
crosB-examfiie  the  witness  upon  the  part  of 
the  state  without  any  proper  foundation  liav- 
ing  been  laid,  and  that  the  testimmiy  sought 
was  hearsay,  and  a  voluntary  statement 
upon  the  part  of  the  witness  not  made  In 
the  presence  of  tlie  defendants,  and  Uierefore 
could  not  be  given  in  evidence  against  the 
defendants.  These  objections  were  overrul- 
ed. Thereafter  the  witness  testified  to  hav- 
ing told  BIr.  McCollough  and  Mr.  Owens  that 
Iw  had  gotten  some  whisky  in  flie  reateurant 
of  a  negro  named  Dabb,  and  that  upon  the 
advice  of  his  employjsr,  Mr.  McCollough,  he 
had  told  the  sheriff  abont  it  This  testimony 
was  objected  to  upon  grounds  similar  to 
those  Interposed  to  the  court's  question. 
The  conrt  declined  to  approve  the  first  ground 
of  the  amendment  to  the  motion  for  a  new 
trial,  and  from  his  approval  of  the  second 
ground,  what  transpired,  as  steted  by  the 


court  is  aa  follows:  In  snbstonce,  the  court 
Interrogated  the  wltnees  as  objected  to  in 
the  second  ground  of  the  amended  motion 
for  new  trial.  This  interrogation  by  the 
court  was  not  had  until  after  bcMth  counsel 
for  the  state  and  the  defendante  had  examin- 
ed the  witness.  The  inquiry  by  the  court  as 
to  whether  or  not  tiie  witness  had  informed 
the  officers  of  his  connection  with  the  aUeged 
purchase  of  the  intoxicating  liquors  was 
made  as  a  matter  of  IndudNnent,  and  for  the 
puriKMe  of  ascertaining  the  truth. 

We  doubt  not  that  the  sole  motive  of  the 
learned  trial  judge  was  to  ascertain  the  truth 
of  the  transaction,  but  it  is  never  i»oper  for 
a  judge  to  assume  to  discharge  the  duties  of 
a  prosecuting  attorney.  However  anxious 
a  Judge  may  be  for  the  enforcement  of  the 
law,  he  should  always  remember  that  ha  Is 
as  much  Judge  in  behalf  of  the  defendant 
accused  of  crime,  and  whose  liberty  is  in 
jeopardy,  as  he  is  judge  In  behalf  of  the 
state,  for  the  pur]:>08e  of  safeguarding  the 
Intereato  of  sodety.  It  is  very  plain  that 
up  to  the  point  where  the  trial  judge  took 
charge  of  this  witaess  the  stete  had  utterly 
failed  to  make  a  case.  Whether  the  accuaed 
be  guilty  or  Innocent  he  Is  entitled  to  be 
tried  according  to  the  voluntary  testimony 
of  the  witnesses  who  appear  and  are  sworn 
freely  and  voluntarily  to  testify.  The  nat- 
ural efTect  of  the  Judge's  question,  regardless 
of  what  the  witness  might  have  answered, 
was  to  impress  the  jury  that  the  truth  of  the 
transaction  was  that  the  witness  had  pur- 
chased Intoxicating  liquors  from  these  de- 
fendants ;  for  the  judge  asked  the  witness  if 
he  had  not  previously  told  the  officers  that 
he  had  done  so.  The  witness,  being  apprised 
that  the  Judge  knew  of  his  previous  state- 
ments, would  naturally  be  Impelled  by  fear 
to  repeat  a  statement  he  had  previously 
made,  and  that  is  predsely  what  happened 
in  this  case.  It  was  no  doubt  plain  to  the 
Jury,  from  the  court's  mode  of  questioning 
this  witness,  that  the  judge  was  firmly  of 
the  opinion  that  the  witness,  in  first  tes- 
tifying, had  evaded  and  concealed  the  truth, 
and  that  it  was  the  Judge's  opinion  that  if 
the  truth  were  told,  there  would  he  suffl- 
dent  evidence  to  authorize  a  conviction. 
The  same  statement  applies  to  the  questions 
asked  the  witness  Will  Andrewa  The  Judge 
certifies,  as  to  this  wltoess,  that  he  did  not 
ask  the  witness  any  questions  until  the  wit- 
ness had  been  examined  by  both  counsel  for 
the  state  and  the  accused,  and  that  his  ques- 
tions were  asked  only  in  the  interest  of  the 
truth,  and  for  the  purpose  of  ascertaining 
the  truth.  We  do  not  question  the  motive  of 
the  trial  judg^  but  there  can  be  no  question 
that  audi  queries  on  the  part  of  the  prodding 
judge  accentuate  and  impress  upon  the  jury 
the  answer  of  the  witness,  by  CQureylng  a 
dear  and  forcible  intimation  of  tiie  judge's 
opinion  in  the  premise. 
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Tbie  deEendants  mar  be  ffnUty,  and  If  so 
Qiey  Should  be  punished ;  but  tbssr  cannot  be 
fimnd  gtiUtf  In  a  court  of  law  except  upon 
a  legal  trial.  In  a  CEtmlnal  case  the  Jury, 
and  not  the  Judge,  sums  up  the  erldence. 
When  this  witness  Butts,  after  baring  been 
examined  by  counsel  for  the  state  and  coun- 
sel for  the  accused,  gave  no  information 
which  would  have  authorized  the  conclusion 
that  the  defendants  were  guilty,  was  fiiced 
by  the  judge  with  the  Question  as  to  blB 
former  statements  to  the  officer^  and  the 
Jury  had  heard  the  Judge  say  to  him:  "Wit- 
ness if  you  don't  know  anything  more  aboat 
this  case  than  you  have  testified  to,  how  Is 
It  that  they  have  you  up  here  as  a  witness?" 
even  a  casual  listener  would  have  been  im- 
pressed by  the  coDsciousness  that  the  court 
thought  the  witness  knew  more  than  he  had 
told ;  and  how  much  more  strongly  Impressed 
were  the  Jury,  who  look  to  the  court  for 
guidance. 

This  case  Is  controlled  by  the  rulings  of 
this  court  in  Sharpton  v.  State,  1  Oa.  App. 
542,  67  S.  E.  929,  and  a  number  of  subse- 
quent decisions.  The  Judge  has  the  right 
to  ask  questions  to  elldt  the  truth,  but  the 
form  of  bis  Interrogatory  must  be  such  as 
not  to  intimate  or  express  an  opinion  as  to 
the  truth  of  the  case,  or  the  merits  of  the 
contentions  of  either  of  the  parties.  An 
intimation  of  opinion  by  question  la  as  re- 
pugnant to  the  provisions  of  the  Code  (Penal 
Code,  I  1058;  Civil  Code,  |  4863)  as  a  di- 
rect statement  of  opinion. 

Judgm^t  reversed. 

(U  Oa.  App.  401) 

HABTZ  T.  HARTZ.    (No.  4,954.) 
(Court  of  Appeals  of  (Georgia.   Sept.  9.  1913.) 

(Bj/llabiu  Iv  th9  Court.) 

1.  Tbovkb  and  Cohvebsior  a  23*)— Qirrs  (|8 
4,  48*)— EviDBNCD— DinnsB  in  Tbovbb. 

Where  a  husband  make*  to  his  wife  a  gift 
of  a  chattel,  and  afterwards  obtains  and  bmds 
the  posaessioQ  of  tbe  property,  he  cannot,  In  a 
suit  in  trover  brought  by  the  wife  to  recover  tbe 
property,  set  up  title  In  a  third  person  at  the 
time  the  gitt  was  made. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Oooversion,  Cent  Dir.  §8  163-166;  Dec.  Dig.  { 
23:*  Gifts.  Cent.  Dig.  H  3,  17,  87-04;  Dec 
E>ig.H4,4&«] 

(AdHUoma  Syllatut      Editorial  Staff.) 

2.  Gifts  (S  4*)— Dbfihition. 

The  three  things  essential  to  consnmmate 
a  gift  of  a  chattel  are:  Intention  of  the  donor, 
acceptance  by  the  donee,  and  delivery  of  the 
chattel,  or  something  which  the  law  will  accept 
in  lien  thereof.  No  writing  is  necessary. 

[Ed.  Note.— For  other  cases,  see  Gifts.  Cent 
Dig.  8§  3,  17 ;  Dec,  Dig.  {  4.* 

For  otber  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3084-30S7:  voL  8.  p.  7670.] 

Error  ^m  Ctt7  Court  of  Uacon;  Bobt 
Hodges,  Judge. 
Action  by  Minnie  O.  Hertz  agalust  Morris 


A.  ^rta.  Judgmoit  for  idaintlf^  and  de- 
fendant brings  error.  Affirmed. 

Miller  St  Jones,  of  Macon,  for  plaintiff  In 
enoi.  Mlnter  Wlmberly  and  Jesae  Harris, 
both  of  Macon,  for  defendant  in  error. 

POTTLE,  J.  Minnie  Harts  brought  an  ac- 
tion of  trover  against  her  husband,  Morris 
Harts,  from  whom  she  bad  previously  sepa- 
rated, to  recover  a  diamond  sunburst  and  « 
diamond  horseshoe  pin.  She  claimed  title 
under  a  gift  from  him.  According  to 
her  testimony,  he  gave  her  these  articles 
shortly  before  their  marriage,  and  stated  to 
her  that  the  sunburst  had  been  left  in  his 
mother's  will  to  his  future  bride,  and  that 
be  was  therefore  giving  it  to  her  as  a  wed- 
ding present  She  accepted  the  gift  and  con- 
tinuously used  the  property  as  her  own  until 
her  separation  from  her  husband  about  six 
months  after  their  marriage.  Shortly  before 
the  separation  she  was  taken  to  the  hospital 
for  an  operation,  and  gave  him  both  pieces 
of  Jew^y  for  safe-keeping.  Upon  the  sep- 
aration the  husband  refused  to  return  the 
property.  He  never  dalmed  title  to  either 
piece  of  Jewelry,  within  the  knowledge  of  the 
plaintiff,  until  after  the  suit  was  bron^t 
Tbe  defendant  did  not  deny  the  gift  of  the 
horseshoe  pin,  but  did  deny  malting  bis  wife 
the  present  of  the  sunburst;  as  to  this  he 
contended  that  he  merely  consented  for  her 
to  wear  it  He  further  testified  that  at  tbe 
time  the  wife  claimed  that  the  gift  of  the  sun- 
burst was  made,  and  also  at  the  time  the 
suit  was  brought,  the  title  to  the  sunburst 
was  In  himself  and  his  brother  Sidney  Hartz 
Jointly.  It  also  appeared  from  the  evidence 
that  the  American  National  Bank  held  a 
mortgage  on  the  sunburst,  which  had  been 
executed  by  the  Hartz  brothers.  The  trial 
Judge  <^arged  the  Jury  as  follows:  "Now 
you  are  not  concerned*  in  any  way,  so  far  as 
this  case  is  concerned,  with  the  rights  of 
Sidney  Hartz  or  with  the  rights  of  the  Amer- 
ican National  Bank,  If  any  it  bad.  In  the 
event  you  believe  that  by  a  preponderance 
of  the  evidraice  that  the  diamond  sunburst 
pin  was  In  truth  and  in  fact  given  by  Morris 
Hartz,  as  his  property,  to  his  wife,  or  to  his 
betrothed,  to  be  her  property,  or  as  a  gift" 
He  also  instructed  the  Jury  as  follows:  "He 
(the  defendant)  further  says  that  It  was  not 
his  property  (the  diamond  sunburst)  to  give; 
that  it  was  the  property  of  a  partnership 
consisting  of  himself  and  his  brother,  and  L 
have  admitted  to  you  that  testimony  tending 
to  show  tiiat  It  was  the  property  of  hlmsrif 
and  his  brotiier.  as  toidlng  to  throw  liglit 
upon  the  probability  or  Improbabilltr  of  the 
contentions  of  the  plaintiff  in  tbe  case  that 
the  defendant  did  give  to  her  the  diamond 
sunburst  pin  as  contended  by  her."  The 
Jury  returned  a  verdict  In  favor  of  the  plain- 
tiff for  the  property  sued  for,  and  the  defend- 
ant, in  his  motion  for  a  new  trial,  contends 
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tnai  tbe  verdict  was  contrary  to  the  evidence, 
and  tbat  the  court  erred  In  the  Inatructloiis 
above  set  forth. 

t1}  According  to  tbe  testimony  of  the  wife, 
tbe  transaction  relied  upon  by  her  in  proof 
of  her  title  contained  all  the  essential  ele- 
ments of  a  gift.  There  was  an  intention  to 
Xlve  by  the  donor,  acceptance  by  tbe  donee, 
and  delivery  of  tbe  article  given.  Civil  Code, 
i  4144.  Tbe  defendant  did  not  dispute  the 
gift  of  tbe  horseshoe  pin.  Consequently  tbe 
only  qoeation  necessary  to  be  decided  is 
whether  or  not  tbe  defendant  had  a  right  to 
set  np  an  outstanding  title  in  bis  brother 
to  an  undivided  half  interest  in  the  diamond 
sonburst.  If  tbe  husband  bad  sold  tbe  sun- 
burst to  his  wife,  and  she  had  parted  with 
anything  of  value  In  consideration  therefor, 
it  is  clear  that  be  would  have  been  estoiq;>ed 
to  dispute  bis  own  title  or  bis  own  right  to 
seU.  Elliott  V.  Keith,  102  Ga.  117,  29  S.  EX 
15S;  Campbell  v.  Morgan,  111  Ga.  200,  S6 
S.  E.  621;  Southern  Bell  TeL  Co.  v.  Har- 
ris, U7  Ga.  1001,  1004,  44  S.  B.  885.  Under 
our  view  of  the  law,  it  Is  unnecessary  to 
discuss  the  question  of  the  right  of  a  co- 
tenant  to  sne  in  trover  for  an  undivided 
interest  in  property  which  Is  Incapable  of 
dlvblon.  Upon  this  subject  see  28  Am.  & 
Eng.  Encv  of  IMW  (2a  BdJ  712,  710.  It  is 
conceded  by  connael  for  tbe  plaintiff  in  er- 
ror that  If  the  husband,  in  withholding  the 
entire  possesion  of  tiie  sunburst  from  tbe 
plaintiff,  was  a  mere  wrongdoer,  the  plain- 
tiff might  hare  recovered  npon  proof  of  her 
mere  ptHaesslon,  and  he  would  not  be  allow- 
ed to  set  the  Jus  tertlL  Mitchell  v.  Ga. 
ft  Ala.  By.,  Ill  Ga.  760,  764,  86  S.  B.  971,  61 
I*  B.  A  e22.  It  Is  argued,  however,  that 
the  defendant  was  not  a  wrongdoer  tn  with- 
holding the  possession  of  tbe  property,  and 
that  hence  the  presumption  of  title  arising 
from  proof  of  prior  possession  In  Uie  wife  was 
not  'confdusive  against  him.  According  to  the 
wife's  testimony,  tbe  gift  was  complete,  and 
therefore  irrevocable.  It  was  founded  upon 
a  good  ctmslderation.  It  was  given  in  cou- 
temiAatlon  of  immediate  marriage,  and  was 
ratifled  after  marrlagft  We  can  conceive  of 
no  good  reason  why  In  such  a  case  tbe,  hus- 
band ought  not  to  be  estopped  to  deny  his 
own  title,  Just  as  be  would  have  been  bad  he 
made  a  sale  to  his  wife.  The  doctrine  of  es- 
toppel is  founded  "upon  tbe  highest  prin- 
ciples of  morality,  and  recommends  Itself  to 
the  common  sense  and  justice  of  every,  one ; 
and,  although  It  debars  tbe  truth  In  tbe  par- 
ticular case,  and,  therefore.  Is  not  un&e- 
qnently  characterized  as  odious  and  not  to 
be  favored,  still  it  should  be  remembered 
tbat  It  debars  only  In  tbe  case  where  its 
utterance  would  convict  tbe  party  of  a  pre- 
Tions  falsehood,  and  imposes  silence  on  a 
party  only  when  in  conscience  and  honesty 
he  should  not  be  allowed  to  speak."  Her- 
man, Estoppel  ft  Res  Judicata,  |  6TO.  The 


gift  from  the  husband  to  the  wife  was  ac- 
companied by  an  assertion  of  -  title.  He  is 
therefore  estopped,  not  only  by  an  implied 
assertion  of  title,  but  by  an  express  asser- 
tion of  title  contained  In  his  statement  that 
the  sunburst  had  been  bequeathed  In  his 
mother's  will  to  his  future  wife.  A  good 
consideration  Is  In  law  as  binding  between 
the  parties  as  a  valuable  consideration.  If 
a  husband,  upon  a  consideration  of  love  and 
afTectlon,  convey  land  to  his  wife  by  war- 
ranty deed,  he  would  clearly  be  estopped, 
in  a  suit  by  her  or  her  privies  to  recover 
the  land,  to  deny  that  he  bad  title  when  he 
conveyed  It  In  Alabama  it  has  been  held 
that  a  gift  by  a  sealed  deed  is  good,  because 
tbe  donor  is  estopped  from  saying  that  the 
property  has  not  passed  to  the  donee.  See 
Connor  v.  Trawlcks,  37  Ala.  280,  79  Am. 
Dec.  68,  dted  In  Thornton  on  Gifts,  |  190. 

[2]  In  this  state  but  three  things  are  es- 
sential to  consummate  a  gift  of  a  chattel: 
Intention  of  tbe  donor,  acceptance  by  the 
donee,  and  delivery  of  the  chattel,  or  some- 
thing which  tbe  law  will  accept  in  lieu 
thereof.  No  writing  Is  necessary.  And,  as 
between  parties  sustaining  to  each  other 
tbe  relation  of  husband  and  vplfe  or  parent 
and  child,  a  gift  from  one  to  the  other  is 
supported  by  a  good  considwatlon;  and 
there  is  as  much  reason  why  the  doctrine 
of  estoppel  should  be  applied  to  the  donor 
as  there  would  be  in  a  case  of  a  sale  from 
one  to  the  other.  Whether  this  rule  should 
apply  to  a  gift  from  one  person  to  another 
where  there  is  no  such  confidential  rela- 
tion need  not  be  determined.  The  plaintiff 
having  made  out  her  case  by  proof  of  a  gift 
from  her  husband,  be  cannot  defend  by  set- 
ting up  title  in  a  third  person  at  the  time 
the  gift  was  made.  The  trial  court  prop- 
erly admitted  evidence  of  title  In  Sidney 
Hartz,  for  tbe  purpose  of  corroborating  the 
testimony  of  the  husband  that  be  bad  made 
no  gift;  but  It  was  not  admissible  for  the 
purpose  of  defeating  the  wife's  claim,  i^  a 
gift  was  in  fact  made  as  she  contended. 

Judgment  aflirmed. 


(is  Ga.  App.  an 
BROWN  T.  STATE.    (No.  4,706.) 
(Court  of  Appeals  of  Georgia.  Sept  16.  1013.) 

(SvUabua  by  the  Court.) 

1.  Indictmeht  and  Information  (|  15*)  — 
Plea  in  Abatement— G boon ds. 

The  fact  that  there  is  another  indictment 
pending  in  court  against  the  defendant,  charg- 
ing him  with  the  same  olfense,  is  no  ground 
for  a  plea  in  abatemenL  Cabanias  v.  State,  S 
Ga.  App.  129,  68  S.  E.  840. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  U  83-88,  448; 
Dec  Dig.  i  16.*] 

2.  HOUICIDK  (S§  135,  142*)  —  INDICTUBNT  — 
SUFFIOIBKCT— PaOOF. 

The  Indictment  for  mnrder  alleged  tbat  the 
accused  killed  the  deceased  by  Shootlog  him  with 


ilf^imwlth 
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a  certain  pistol  and  rifle,  giving  to  tiie  deceased 
the  mortal  wonnd  of  which  he  died.  This  in- 
dictment was  not  mbject  to  demorrer  on  the 
iroond  that  It  did  not  allege  with  saffident  par- 
UeolaxitT  the  weapon  or  tlie  manner  in  which 
it  was  loaded,  or  that  tilie  weapon  used  was 
loaded  with  powder  and  leaden  balls,  or  that  it 
was  aimed  and  pointed  at  the  deceased,  or  that 
it  did  not  allege  that  the  veApon  used  was  one 
likely  to  produce  death,  under  this  Indict- 
ment the  state  can  prove  the  killing  with  either 
of  the  weapons  alleged. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig,  »  216-223,  2Sfr-2(»;  Dec.  Dig.  g 
136.  142.»J 

3.  HouaoK  a  IST*)  — iRDionanT— Sunx- 

CIENOT. 

In  an  indictment  for  mnrder  it  is  not  nec- 
essary to  allege  that  the  defendant  was  a  per* 
Son  of  sound  mind  and  discretion. 

DBid.  Note.~For  other  caaes,  see  Homicide, 
Cent.  Dig.  H  192-194;  Dec.  Dig.  |  127.*] 

Error  from  Superior  Court*  Olynn  Coun- 
ty; C.  B.  Conyera,  Judge. 

Dan  Brown  was  convicted  of  bomidde^  and 
brings  error.  Affirmed. 

Francis  H.  Harris,  of  Bninswldc,  for  plain- 
tiff In  error.  J.  H.  Thomaa,  SoL  Gen.,  of 
Jesnp,  for  the  Stata 

RUSSELL,  J.  Judgmoit  afllrmed. 


(U  OS.  App.  440) 

MILLER  et  aL  v.  STATE.    (No.  4,994.) 
(Court  of  Appeals  of  Oeoi^ia. '  Aug.  10,  1918. 
Behearing  Denied  Sept  17,  1913.) 

(SyUalut  ly  the  OourtJ 

1,  Cbdohii.  Law  (}  1159*)— Appbait-Oib- 

OtrVBTAItTIAL  EVIDENCE. 

The  evidence  in  support  of  the  verdict 
while  entirely  circumstantial  measures  fully  up 
to  the  standard  of  proof  required  by  the  stat- 
ute, in  that  It  is  inconsistent  with  Innocence, 
and  excludes  every  reasonable  hypothesis  except 
that  of  the  guilt  of  tbe  accused. 

[E!d.  Note. — For  other  cases,  see  Criminal 
l^vr.^Cent  Dig.  H  S074r^083;   Dec.  Dig.  K 

2.  Cbxhihal  Lat  (K  686.  864.  1174«)-I]i- 
nvnonoRS  —  Habulbss  Ebkob  —  PaEaiNOB 
ow  Accused. 

After  the  jury  on  the  trial  of  the  accused 
for  burglary  bad  l>een  instructed,  and  had  been 
out  for  some  time  and  until  late  at  night  con- 
sidering tbe  verdict,  the  trial  judge,  with  the 
sheriff,  went  to  tbe  courtroom  and,  In  tbe  ab- 
sence of  the  accused  and  of  their  attorneys,  in- 
quired of  the  jury  whether  they  desired  to  be 
put  to  bed,  or  were  likely  to  make  a  verdict. 
Without  responding  to  this,  one  of  the  jurors 
Inquired  of  the  judge  as  to  what  he  had  charged 
with  referencft  to  the  right  of  the  jury  to  rec- 
ommend that  the  defendants  be  punished  as  for 
a  misdemeanor.  The  judge  responded  by  stat- 
ing that  he  had  charged  that,  in  the  event  tiie 
jury  should  find  the  defendants  guilty,  they 
would  have  the  right  to  recommend  that  the  de- 
fendants be  punished  as  for  a  misdemeanor,  and 
that,  if  such  recommendation  should  be  approv- 
ed by  tbe  court,  tbe  defendants  would  receive  a 
misdemeanor  sentence.  On  tbe  next  morning, 
about  9  o'clock,  a  verdict  was  returned,  finding 
the  accused  guilty  and  recommeDding  that  a 
mlsdemeauor  sentence  be  imposed.  Held:  (1) 
The  statement  of  the  judge  in  answer  to  the 
question  of  tbe  juror  did  not  amount  to  a  re- 
charge, aud  was  equivalent  to  an  instruction 


merely  as  to  a  form  of  verdict  that  iSie  Jury 
could  return.  If  they  saw  fit  to  do  iso.  (2)  At 
most  it  was  merely  a  harmless  irregularity,  and 
Is  not  iuffieient-to  set  aside  a  verdict  strongly 
supported  by  the  evideiUM,  espedally  as  it  ap- 
pears that  the  attorneys  for  the  accused  were 
Immediately  informed  of  the  occurrence,  by  the 
trial  judge,  and  failed  to  make  a  motion  for  a 
mistrlial  or  to  ban  the  error  corrected  in  any 
manner  until  after  verdict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f§  1466-1482,  2068,  21i;0, 
3170-8178:  Dec  Dig.  {{  636.  864.  1174.*] 

Bnisdl,  J.,  dissenting  In  part 

Error  from  Superior  Oonrti  Lumpkin 
County;  J.  B.  Jones,  Judge. 

Charles  Miller  and  another  were  convict- 
ed of  burglary,  and  bring  error.  Affirmed. 

R.  H.  BakCT,  of  Dahlonega,  and  Edgar 
Latham  and  Moore  &  Branch,  all  of  Atlanta, 
for  plaintiffs  In  error.  Robt  McMillan,  Sol. 
Oen.,  of  Clarfcesville,  and  W.  A.  Charters 
and  B.  P.  GaUlard,  botb  of  GalneSTllle^  for 
the  State. 

HILL,  C.  X  Tbe  plaintiffs  in  error  were 
jointly  Indicted  for  burglary,  and  on  their 
trial  were  convicted.  They  filed  a  Joint  mo- 
tion for  a  new  trial,  based  iq^n  tbe  general 
grounds  and  npon  nnmerous  spedal  assign- 
ments of  error.  This  motion  having  been 
overruled,  the  case  Is  here  for  review. 

[1]  1.  We  do  not  deem  It  necessary  to  con- 
sider the  general  grounds  for  tbe  purpose 
of  showing  that  the  verdict  was  supported 
by  the  evidence.  While  the  conviction  of  tlie 
accused  was  baaed  entirely  upon  drcnmstan- 
tial  evidence,  a  careful  examination  of  the 
evidence  satisfies  this  court  that  the  proof 
comes  fnll7  np  to  tbe  standard  required  by 
law  as  to  tills  character  of  flTidenc&  The 
proved  fActs  were  not  only  consistent  with 
the  hypothesis  of  gnllt.  but  excluded  every 
other  reasonable  bypotheslfl  save  that  of  tbe 
gnllt  of  the  accused.  Penal  Code  VilO,  i 
1010.  We  hasard  nothing  In  saying  that,  in 
onr  f^inion.  It  would  bti  difficult  to  estebUsh 
guilt  by  a  clearer,  strongor.  or  more  oon- 
sistoit  dudn  of  facts  and  ctrcomstancea, 
or  by  drcnmstances  which,  taken  together, 
would  prove  more  ooncIualTely  tbe  guilt  of 
the  accused.  Tba  verdict,  therefore,  sbonld 
be  allowed  to  stand,  unless  scane  material 
and  prejudicial  wror  of  law  was  committed 
on  tbe  trial.  An  examination  of  all  the  spe- 
cial aBBlgnmentB  of  errors  of  law  leads  us 
to  the  conclusion  that  all  but  one  are  so 
clearly  withont  merit  as  to  rendtf  extended 
discussion  of  them  wholly  unnecessary.  In- 
deed, this  seems  to  bare  beoi  Uie  view  en- 
tertained by  learned  counsel  for  plaintiffs  In 
error,  who,  while  not  abandoning  any  of  the 
grounds  of  the  motion  for  a  new  trial,  seem 
to  rely  {olncipally  npon  one  only.  This 
one  we  will  briefly  consider  and  determine. 

[2]  2.  The  ground  referred  to  Is  as  fol- 
loira:  "Tbe  Jury  was  charged  and  entered 
upon  the  consideration  of  tbe  case  about  1 
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o'clock  on  the  afternoon  of  Ainil  24tli,  and 
remained  In  the  Joiy  room  dniing  the  after- 
Doon  and  ontU  about  10  o'clock  at  nlgbt,  eon- 
ddering  the  ease.  The  Terdlct  was  returned 
at  9  o'clock  a.  ul,  April  25,  191S.  During 
tte  aftonoon  the  Jury  had  stated*  In  re- 
pose to  Inquiries  from  the  court,  that  it 
was  not  likely  to  agree  upon  a  rerdlct 
About  10  o'clock  at  night  the  Judge,  in  com- 
pany with  the  sheriff,  visited  the  courthouse 
and  Inquired  of  the  Jury  at  the  door  of  the 
Jury  room  If  th^  desired  to  be  put  to  bed 
or  were  likely  to  make  a  Terdlct;  the  purpose 
of  the  Judge  being  to  arrange  for  ttie  care 
and  comfort  of  the  Jurora  during  the  nlgbt, 
imleas  tbey  #ere  likely  to  agree  upon  a  ver- 
dict At  this  point  one  of  the  Jurors  In- 
qnlred  of  the  Judge  aa  to  what  he  had  charg- 
ed with  reference  to  the  right  of  the  Jury 
to  recommend  that  the  defradanta  be  punish- 
ed as  for  a  misdemeanor.  To  this  Inquiry 
the  Judge  responded  by  stating  in  substance, 
that  he  had  charged  ttiat,  in  the  event  the 
Jaiy  should  And  the  defendants  gnllty,  they 
would  have  the  right  to  recommend  that  the 
deffflkdants  be  punlidied  as  for  a  misde- 
meanor, and  Qiat,  if  su<^  recommendation 
should  be  approved  by  the  court,  ttie  defend- 
ants wonld  receive  a  mlsdmeanor  soitence. 
Within  a  few  minutes  after  this  occtirrence, 
the  Judge  informed  counsel  for  defendants 
as  to  what  had  occurred.  The  d^endants 
and  their  counsel  were  not  present,  nor  had 
they  waived  their  right  to  be  present  Mov- 
ants contend  that  inasmuch  as  their  coun- 
sel was  not  present  and  had  not  waived  the 
right  to  be  pr^nt  when  the  Judge  answered 
the  question  of  the  Juror,  a  new  trial  should 
be  granted,  for  the  reason  that  the  answor 
of  the  Judge,  made  in  response  to  the  ques- 
tion of  the  Juror,  was,  in  effect  a  recharge, 
and  especially  so  to  the  Juror  who  propound- 
ed the  question." 

It  Is  well  settled  that  in  the  trial  of  a 
criminal  case,  whether  a  felony  or  a  mis- 
demeanor, the  accused  has  the  right  to  be 
present  in  person  and  by  his  attorney,  dur- 
ing every  stage  of  ids  trial  from  the  arraign- 
ment to  the  verdict  Lyons  v.  State,  7  Ga. 
App.  60,  66  S.  EL  140,  and  citations.  This 
right  cannot  be  lost  except  by  a  clear  and 
distinct  waiver  thereof  by  the  accused.  Mar- 
tin V.  State.  61  Oa.  567,  and  citations.  This 
right  Is  guaranteed  to  the  accused  by  the 
fundamental  law  of  this  state,  in  order  that 
he  and  his  counsel  may  see  to  It  that  he  has 
a  fair  and  Impartial  trial  and  tliat  nothing 
is  done  that  would  In  any  wise  tend  to  his 
prejudice.  Unquestionably  the  trial  Judge 
should  not  in  any  manner  communicate  with 
the  Jury  about  the  cas^  In  the  absence  of 
the  accused  and  his  counsel,  pending  tbe 
trial,  and  the  better  practice  is  for  the  trial 
Judge  to  have  no  communication  with  the 
Jury  on  any  subject  except  through  the  medl- 
nm  of  the  sworn  bailiff  In  charge  of  the  Jury, 
and  the  communication  should  be  restricted. 
In  the  absence  of  tbe  accused  and  his  coun- 


sel, to  matters  relating  to  the  comfort  and 
convenience  of  the  Jury.  There  should  be  no 
communication  which  would  tend  In  any 
manner  to  prejudice  the  accused  (for  In- 
stance, to  hasten  a  verdict  against  him,  or 
to  induce  Jurors  who  might  be  for  him  to 
yield  their  convlctlona),  and,  unless  tbe  char- 
hct&!  of  the  communication  clearly  shows 
that  It  could  not  have  been  prejudicial  to 
the  accused,  the  presumption  of  law  would 
arise  that  It  was  prejudicial,  and  the  ac- 
cused would  be  entitled  to  another  trial.  In 
line  with  this,  it  has  been  ruled  In  this 
state  that  In  the  absence  of  both  the  prison- 
er and  his  counsel,  the  court  could  not  call 
in  the  Jury  and  read  to  them  notes  of  the 
eridence  (Wade  v.  State,  12  Ga.  25),  and  that, 
in  the  absence  of  the  prisoner,  who  was  con- 
fined In  Jail,  the  Judge  was  not  authorized 
to  recharge  the  Jury,  although  the  prisoner's 
counsel  was  present  and  made  no  objection 
to  the  recharge  (Bonner  v.  State,  67  Ga.  510). 

The  case  of  Hopson  v.  State,  116  Ga.  90, 
42  S.  E.-  412,  Is  relied  upon  by  counsel  for 
the  plaintiffs  In  error.  In  that  case  it  was 
held  that  "recalling  a  Jury  in  a  criminal 
case,  who  had  retired  to  consider  of  their 
verdict  snd,  in  the  absence  of  the  accused 
and  his  counsel,  and  without  their  consent, 
giving  a  second  charge,  Is  cause  for  a  new 
trial,  even  though  this  charge  be  the  same 
in  substance  as  that  which  had  been  de- 
livered In  the  first  instance^"  In  that  case 
it  was  further  said  that  It  would  make  no 
difference  whether  both  the  accused  and 
his  counsel  were  ignorant  of  the  recharge 
until  after  the  trial  ended,  and  that  this 
irregularity  might  be  taken  advantage  of 
after  verdict  notwithstanding  the  knowledge 
thereof  by  the  accused  and  his  counsel  while 
the  trial  was  In  progress.  The  first  question, 
therefore,  to  be  considered  In  the  present 
case  is  whether  the  statement  which  the 
Judge  made  in  answer  to  the  inquiry  of  the 
Jury  amounted  to  a  recharge:  In  Roberson 
V.  State,  136  Ga.  654,  70  S.  m  176,  it  was 
held  not  to  be  ground  for  a  new  trial  that 
the  Judge,  in  the  presence  of  the  defendant 
but  during  the  voluntary  absence  of  his  coun- 
sel, repeated  his  instructions  to  the  Jnry*  as 
to  the  different  forms  of  verdict  that  might 
be  rendered.  In  the  present  case  it  does  not 
appear  whether  counsel  was  abs^t  volunta- 
rily or  not  and,  while  It  is  not  distinctly 
stated,  It  Is  fair  to  assume  that  the  accused 
were  involuntarily  absent  because  in  con- 
finement for  It  Is  not  at  all  probable  that 
they  were  out  on  bond.  We  cite  the  Rober- 
Bon  Case  not  as  to  this  phase  of  the  question, 
but  for  the  purpose  of  showing-  that  the 
statement  made  by  the  trial  Judge  in  the 
present  case  was  not  a  recharge,  and  simply 
amounted  to  a  restatement  of  the  form  of 
the  verdict  The  Hopson  Case,  supra,  is 
certainly  a  very  strong  authority  In  support 
of  the  contention  of  the  plaintiffs  In  error; 
but  we  think  It  is  differentiated  from  the 
present  case  by  thi^  fact  tfeat^.^d'SfiWt^le 
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Judge  recalled  tbe  Jury  and  repeated  hU 
entire  charge  to  them,  1b  the  absence  of  the 
accused  and  his  counsel.  Certainly  this 
conid  not  be  allowed.  To  permit  such  prac- 
tice would  tend  to  undermine  and  to  destroy 
the  value  of  a  fair  and  Impartial  trial  and 
to  deprive  the  accused  of  his  inalienable  right 
to  be  present  at  every  stage  of  the  trial  and 
to  have  his  counsel  present  for  the  purpose 
of  protecting  his  rights,  and  In  the  Roberson 
Case,  supra,  the  Supreme  Court  evidently 
took  this  view  of  the  question,  for  the  court 
distinguished  that  case  from  the  Hopson 
Case  by  the  fact  that  In  the  Hopson  Case 
there  was  a  repetition  of  the  entire  charge, 
while  In  tbe  Roberson  Case  tbe  Judge  re- 
peated his  Instructions  only  as  to  the  differ- 
ent forms  of  verdict  authorized  to  be  ren- 
dered. 

In  considering  tbe  right  of  the  accused  to 
be  present  at  every  stage  of  the  trial,  and 
to  have  bis  counsel  present,  w'e  must  not 
lose  sight  of  the  further  principle,  equally 
well  established,  that  a  new  trial  will  not  be 
granted  on  account  of  an  error  which  mani- 
festly caused  no  injury  to  the  accused.  It 
would  be  trifling  with  Justice  to  set  aside  a 
verdict  clearly  and  strongly  supported  by 
the  evidence,  solely  on  the  ground  that  such 
an  error  had  been  committed  by  the  trial 
Judge.  To  warrant  such  action  by  a  review- 
ing court.  It  must  be  manifest  that  the  error 
was  prejudicial  in  character.  How  could  it 
have  prejudiced  the  accused  for  tbe  Judge  to 
have  repeated  to  the  jury.  In  answer  to  the 
juror's  Inquiry,  what  he  had  already  stated, 
that  they  would  have  a  right  to  recommend 
that  the  case  be  treated  as  a  misdemeanor, 
and  that  he.  In  bis  discretion,  could  adopt 
such  recommendation?  The  statement  ap- 
parratly  was  favorable  to  the  accused.  It 
emphasized  tbe  light  of  the  Jury  to  treat  the 
case  as  a  misdemeanor.  It  must)  be  perfectly 
clear  tliat  It  could  not  have  Induced  any 
juror  to  yield  up  any  conviction  as  to  the 
essential  fact  of  the  guilt  of  the  accused.  If 
the  members  of  tbe  Jury  were  divided  or 
hesitating,  it  was  not  as  to  the  guilt  of  the 
accused,  but  as  to  their  right  to  make  a 
recommendation  that  the  case  be  treated  as 
a  misdemeanor;  it  did  not  hasten  a  verdict, 
for  tbe  verdict  was  not  returned  until  11 
hours  thereafter.  Besides,  the  judge  almost 
immediately  made  a  statement  of  the  occur- 
rence to  the  counsel  for  the  accused.  If 
they  thought  the  communication  was  preju- 
dicial or  was  a  recharge  to  the  jury.  It  was 
their  duty  to  have  Insisted  then,  or  certainly 
the  next  morning,  on  tbe  withdrawal  of  tbe 
case  from  tbe  Jury  and  the  declaration  of  a 
mistrial. 

We  are  not  unmindful  of  tbe  fact  that  in 
the  Hopson  Case  it  was  said  that  It  would 
be  a  matter  of  IndifFerence  whether  the  ac- 
cused or  bis  counsel  knew  of  the  alleged  mis- 
conduct of  tbe  judge  or  not,  that  the  Irregu- 
larity could  be  taken  advantage  of  after  ver- 
dict.  This  question  was  not  Involved  in  tbe 


Hopson  Case,  and  this  part  of  the  opinion 
seemis  to  have  been  obiter  dictum  of  the 
judge  who  wrote  tbe  opinion.  We  are  not 
willing  to  hold,  in  the  absence  of  a  direct  de- 
dslon  to  the  contrary  by  tbe  Supreme  Court, 
that  an  irregularity  In  a  criminal  trial  could 
not  be  waived  by  silence  as  well  as  by  action. 
It  b&8  been  frequently  held  by  the  Supreme 
Co<JUi;  that  the  unauthorized  dispersal  of  the 
jury  could  be  waived  by  silence,  or  by  failure 
to  make  timely  objection.  It  has  also  been 
held  that  knowledge  of  the  dlsqualiflcatlon 
of  a  jnror  is  waived  by  failure  to  take  timely 
advantage  of  the  knowledge  of  the  disqualifi- 
cation. Many  rights  involving  a  fair  and  Im- 
partial jury  trial  may  be  waived  either  by 
the  conduct  of  the  accused  or  his  counsel,  or 
by  their  silence.  Scott  v.  State,  6  Ga.  App. 
567,  65  S.  B.  369 :  Waller  v.  State,  2  Ga.  App. 
636, 58  S.  B.  1106 ;  Davis  v.  Ragln.  7  Ga.  App. 
308,  66  S.  B.  806,  and  citations.  Tbe  accused 
and  Ills  counsel  should  not  be  allowed  to 
take  their  chances  of  a  favorable  verdict, 
with  knowledge  of  an  Irregularity,  and,  after 
losing,  set  up  such  Irregularity  as  ground  for 
another  trlaL  But  we  do  not  place  our  judg- 
ment sol^  on  this  view.  We  rather  place 
it  upon  tbe  opinion  that  the  statement  made 
by  the  judge  in  the  present  case  to  the  Juror 
did  not  amount  to  a  recharge,  but  was  equiv- 
alent simply  to  an  instruction  as  to  tbe  form 
of  a  verdict  wblcb  tbe  jury  was  authorized  to 
render,  and  that,  even  though  an  irregularity. 
It  did  not  and  could  not  result  in  injury  to 
the  accused.  If  we  ttiought  tbe  accused  had 
been  deprived  of  any  essential  right  by  this 
statement  made  to  tbe  Juror  by  tbe  Judge,  we 
would  not  hesitate  to  grant  another  trial  for 
that  reason;  but  we  cannot  Imagine  any 
right  that  tbe  accused  was  deprived  of  by  the 
statement  made  to  the  Juror  as  to  the  power 
of  tbe  jury  to  recommend  that  the  chaige  of 
felony  be  treated  as  a  misdemeanor.  The  evi- 
dence Is  so  strong  and  so  clear  as  to  guilt 
that  we  do  not  feel  that  we  should,  in  the  In- 
terest of  justice,  declare  another  trial  for  a 
mere  Irre^larity  which,  in  our  opinion,  was 
immaterial,  and  which  conld  not  in  any  view 
have  been  productive  of  injury  to  the  ac- 
cused. 
Judgmmt  aflbrmed. 

RIJSSEXL,  J.  (concurring  Bi>ecially).  i 
agree,  not  without  doubt,  to  the  proposition 
that  tbe  drcumstantlal  evidence  tending  to 
show  tbe  guilt  of  tbe  accused  was  sufficient 
to  authorize  their  conviction,  and,  that  be- 
ing 60,  this  court  is  without  Jurisdiction  to 
interfere  with  the  verdict  upon  that  ground 
or  tbe  motion  for  a  new  trial  in  wblch  it 
is  insisted  that  the  verdict  is  contrary  to  the 
evidence.  However,  I  do  not  concur  In  the 
opinion  that  the  conduct  of  the  trial  judge 
was  a  mere  harmless  Irregularity,  nor  can  1 
view  bis  statement  to  the  Jury  as  to  their 
right  and  power  to  recommend  otherwise 
than  as  an  ins^^tloj^^l^t^^^^  of  a 
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recharge.  From  a  long  personal  and  profes- 
sional acquaintance  wltli  the  Jndge  who  pre- 
sided In  this  case,  no  man  knows  better  than 
the  writer  that  this  upright  magistrate  is 
wholly  incapable  of  consdonsly  doing  any  act 
which  would  work  injustice  to  any  citizen  or 
litigant  The  judge  who  presided  in  the  trial 
of  this  case  is  a  model  of  fairness  and  Im- 
partiality. Nevertheless,  I  cannot  consent  to 
hold  that  the  state  of  facts  set  forth  In  the 
record  can  be  disregarded,  as  not  tending  to 
work  prejudice  to  the  rights  of  the  accused 
to  a  fair  and  Impartial  triaL  When  the 
Judge  asked  the  Jury  in  this  case  if  they 
were  likely  to  agree  upon  a  verdict.  In  the 
absence  of  the  defendants  and  of  their  coun- 
sel. It  Is  apparent  to  my  mind,  from  the 
question  of  the  Juror  who  acted  as  spokes- 
man for  that  body,  that  the  jury  was  in 
doubt  as  to  what  verdict  should  be  rendered. 
It  Is  inconceivable  that  a  jury  of  ordinary 
intelligence  does  not  know  that  in  most  fel- 
onies the  punishment  can  be  reduced,  at  the 
discretion  of  the  judge,  upon  a  recommenda- 
tion to  that  effect  No  doubt  the  jury  had 
'been  discussing  tliat  phase  of  the  case.  It 
is  a  matter  of  common  knowledge  that  the 
power  of  the  jury  to  recommend  that  a  fel- 
on; be  punished  as  for  a  misdemeanor  fre- 
quently results  in  compromise  verdicts,  in 
which  there  Is  more  or  less  doubt  as  tp  the 
real  guilt  of  the  accused  of  the  offense  charg- 
ed. For  8  Judge,  In  the  absence  of  the  de- 
fendant and  bis  counsel,  to  recharge  the  jury 
upon  this  particular  point  Is  aa  harmful  as 
If  there  had  been  an 'entire  recharge.  I 
think  the  defendants  would  have  been  en- 
titled to  a  mistrial  If  they  had  moved  In 
time;  but  as  was  well  said  by  the  Chief 
Judge  in  his  opinion,  the  defendants  waived 
this  right  to  object  It  appears  from  the 
record  that  they  had  ample  time  and  full 
notice.  It  does  not  appear  that  there  was 
any  reason  why  they  could  not  have  made 
a  motion  when  the  court  reconvened  on  the 
morning  following  the  Incident  to  which  ref- 
erence Is  made.  One  accused  of  crime  can 
waive  any  of  his  rights,  or  all  of  them,  and 
wbere  he  remains  silent  and  takes  the  chanc- 
es of  an  acquittal.  Instead  of  claiming  a 
right  to  which  he  is  entitled,  he  cannot,  after 
conviction,  ask  that  that  right  be  accorded 
him.  Lampkin  v.  State,  87  Ga.  016,  13  S.  U. 
SSS.  Since  the  def^dants  waived  their  right 
to  aak  a  mistrial,  they  must  be  adjudged  to 
hmTe  forfeited  this  right  entirely.  The  point 
is  Talueless  to  them  here.  If  they  had  ob- 
jected at  the  tlnw  and  moved  for  a  mistrial, 
I  am  of  tibe  <vliilon  that  it  would  have  been 
clearly  wror  tor  the  trial  Judge  to  have  re- 
fnsed  to  declare  a  mistrial. 

POTTI/E,  J,  (concurring  specially).  While 
in  Hopson  v.  State,  116  Ga.  90,  42  S.  E.  412, 
the  Supreme  Court  said  In  substance  that  it 
made  no  difference  whether  the  accused  and 


his  counsel  were  ignorant  of  the  fact  that 
the  jury  had  been  recharged,  and  conceding 
that  this  statement  was  not  obiter,  yet  later 
cases  indicate  a  disposition  of  that  court  to 
modify  the  decision  in  the  Hopson  Case. 
This  plainly  appears  from  the  decisions  In 
Roberaon  v.  State,  135  Ga.  654,  70  S.  E.  175, 
Richards  v.  State,  136  Ga.  67,  70  S.  E.  868; 
and  Baldwin  v.  State,  138  Ga.  340,  75  S.  E. 
324.  If  the  case  sub  judlce  were  Identical 
upon  its  facts  with  the  Hopson  Case,  it  would 
be  our  duty  to  follow  that  decision,  because 
It  has  never  been  formally  overruled;  but 
it  differs  from  the  Hopson  Case  in  two  par- 
ticulars: First,  because  it  affirmatively  ap- 
pears In  the  present  case  that  counsel  sat 
silent  for  11  hours,  with  knowledge  of  the 
fact  that  the  judge  had  charged  the  jury  as 
to  their  right  to  recommend ;  and,  second, 
because  in  the  Hopson  Case  the  judge  re- 
peated his  entire  <Aarge  in  the  absence  of 
the  accused. 

(13  Ga.  App.  466) 

JBBMS  V.  LEWIS.    (No.  5,0ia) 
(Ooort  of  Appeals  of  Georgia.   Sept  17,  1013.) 

(SyUabut  hy  the  Court.) 

1.  Bailuent  (S  18*)— Lien. 

A  depositary  for  hire  has  a  Hen  upon  the 
goods  for  hia  hire,  and  may  retain  them  until 
be  has  been  paid. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Gent  Dig.  H  77-70.  81-84;  Dee.  Dig.  |  18.*] 

2.  Bailment  ({  18*)  —  DmNSE  —  Lien  of 
Baiubb. 

It  is  a  good  defense  to  an  action  in  trover 
that  the  defendant  holds  the  property  sued  for 
as  a  depoaitary  for  hire,  and  has  not  been 
paid,  and  no  equitable  jurisdiction  is  needed  to 
enforce  it  It  la  purely  defensive  in  its  nature, 
and  seeks  no  affirmative  relief,  either  legal  or 
equitable. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent  Dig.  H  77-79,  81-84:  Dec.  Dig.  |  18.*] 

8.  Tbotbe  and  Gontebsion  (SS  1,  23*>— Ele- 
ments or  Tbovkb— Conversion. 

Trover  lies  only  when  there  has  been  a 
conversion,  and  proof  that  the  possession  of 
the  defendiant  is  not  wrongfid  dneats  the  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
ConversioQ.  Gent  Dig.  H  1.  2,  163-166;  Dec. 
Dig.  M  1,^*]  " 

Error  from  City  Oonrt  of  MUler  Oount?; 
W.  I.  Oeer,  Judge 

Action  by  Viola  Lewis  against  Scrap 
Jeems.  Judgment  for  plalntUf.  and  defend- 
ant brings  error.  Reversed. 

P.  D.  Blch,  of  Colquitt  for  plaintiff  in 
error.  Bush  &  Stapleton,  of  Colquitt  for  de- 
fendant in  error. 

POTTLE,  J.  [1-3]  The  only  question  In 
this  case  Is  whether  a  bailee  for  hire  can  in 
defense  to  an  action  of  trover,  brought  in  a 
court  having  no  equitable  jurisdiction,  plead 
that  he  has  not  been  paid  for  keeping  the 
balled  property.  Trover  never  lies  unless 
there  has  been  a  conversion.    There  is  no 
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conversitm  aa  long  as  tbe  party  in  possession 
bas  a  rlgbt  to  retain  the  chattel  against  the 
person  Claiming  the  right  to  recoTet  it.  Ac- 
cording to  the  plea,  the  defendant  was  a 
depositary  for  hire.  She  had  a  lien  on  the 
goods  and  a  right  to  retain  them  ontll  the 
hire  was  paid.  CMl  Code,  8  3S01;  Seaboard 
Air  Line  Railway  t.  Shackelford,  5  Ga.  App. 
8%,  63  S.  E.  252.  Having  a  rlf^t  to  retain 
tbe  goods,  there  was  no  conrersion,  and  no 
recovery  could  be  had  in  trover  until  the 
hire  was  paid.  Sncti  a  defrase  may  be  filed 
in  any  court  In  wbith  the  action  may  be 
brought  The  defense  is  a  I^al  and  not  an 
e(iiiltable  defense,  and  the  court  needs  no 
equitable  Jurisdiction  to  enforce  it  Tbe  case 
is  altogether  dUferent  from  Harden  r.  Lang, 
110  Ga.  392,  86  S.  B.  100,  where  trover  was 
brought  to  recover  property  sold  npon  condi- 
tion that  title  should  remain  In  the  seller 
until  the  purchase  price  was  paid,  and  it 
was  held  that,  unless  some  special  equity  in- 
tervened, such  as  insolvency  or  nonrestdence, 
the  defendant  could  not  set  ofF  a  claim  for 
damages  arising  from  a  breach  of  the  con- 
tract of  sale.  This  Is  so  because  the  action 
of  trover  is  one  sounding  In  tort.  In  the 
present  case  the  defendant  is  not  seeking  to 
recover  anything  from  the  plalntlfT,  but  mere- 
ly to  hold  the  goods  until  her  lien  !■  aatls- 
fled.  This  she  has  a  right  to  doi. 
Judgment  reversed. 


03  QtL  App.  460) 

LTON  T.  CJBDARTOWN  LUMBBB  CO. 
(No.  4,827.) 

(Oonxt  of  Appeals  of  Georgia.    Sept  17, 

(SvOalut  (y  the  Court.) 

1.  HSCHANICB'    LlEKS   (|  183*)  —  MATXBIAL 
FUBNISBED  ON  CoNTB ACT— EFFECT  OF  LlBN. 

Where  materiala  are  furnlBhed  for  the  im- 
provement of  real  estate,  upon  tbe  employmeDt 
of  a  contractor,  and  it  appears  that  there  was 
one  contract  betweea  the  contractor  and  the 
owner  for  the  improvement  of  the  real  estate, 
which  consiBted  of  two  separate  and  distinct 
pieces  of  propertyt  the  improvements  to  be 
made  at  toe  same  time  upon  botb  pieces  of 
property  and  covered  by  the  one  contract, 
upoa  a  compliance  with  the  Civil  Code  of 
1910,  H  8352,  8353,  a  lien  would  attach  upon 
both  pieces  of  propert;,  and,  if  the  Uen  was 
duly  filed  and  recorded  as  prescribed  by  sec- 
tion 3353,  supra,  within  three  months  from  the 
time  the  last  item  was  furnished  on  the  con- 
tract, it  would  be  immaterial  as  to  whether  the 
last  item  referred  to  material  furniBhed  for  the 
one  piece  of  pr«>ert7  or  the  other.  New  Bbe- 
□ezer  Asa'n  v.  Oress  Lbr.  Co^  89  Ga.  125.  14 
S.  B.  892. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
liens.  Cent  Dig.  {|  81E^22;  Dec  Dig.  | 
183.  •] 

2.  Decisions  Followed. 

The  other  questions  of  law  made  In  the 
record  are  ful^  controlled  bj  the  dedsiona  of 
the  Supreme  Court  in  Green  v.  Farrar  Lbr. 
Co.,  119  Ga.  30,  46  S.  B.  62,  and  Prince  v. 
Neal-Millard  Co.,  124  Ga.  884,  63  S.  E.  761,  4 
Ann.  Cas.  615. 


3.  TaiAL  (i  295*)— iHfflBUonOHB— GoNStBUO- 

HON. 

The  charge  fnUy,  fairly,  and  correctly  pre- 
sented the  law  appUcable  to  the  evidence,  and 
the  excerpts  are  without  error,  when  consider- 
ed in  connection  with  the  entire  charge.  Tbe 
evidence  fully  supports  the  verdict;  ana  no  er- 
ror of  law  appears. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  708-717;  Dec.  Dig.  t  295.*) 

Error  £rom  City  Court  of  Polk  County; 
r.  A.  Irwin,  Judge. 

Action  by  the  Cedartown  Lumber  Company 
against  Ura.  T.  P.  I^n.  Jodgnotent  for 
plaintiff,  man  defendant  bringB  errw.  Af- 
Armed. 

John  K.  Davis  and  W.  W.  Mundy,  both 
of  Cedartown,  for  plaintUt  in  error.  John 
L.  Tlson,  of  Cedartown,  for  defendant  In  ar- 
ror. 

Him  GL  J.   Ju^ment  affirmed. 


(U  Qa.  App.  MS} 

BBTANT  T.  GEORGIA  FERTILIZBB  &  OIL 

CO.   (No.  4,824.) 
(Court  of  Appeals  of  Georgia.   Sept  17, 1913J 

(ayUabut  fry  the  Court.) 
Altebation  or  Instruments  (>  9*)  —  Mate- 

BIALITT — MaBOINAI,  MATTEBS. 

Where  the  defendant  in  an  action  on  a 
promissory  note  admitted  that  the  note  was 
made  by  him,  but  set  np  by  special  plea,  it 
was  altered,  in  that  the  figures  in  the  upper 
left-hand  corner  of  tiie  note  were  changed  from 
1110  to  $116,  and  at  the  trial  it  appeared  from 
inspection  of  the  note,  that,  while  the  figures  in 
the  upper  left-hand  corner  were  ¥116,  the 
amount  written  oat  la  words  in  the  body  of  tbe 
note  was  "one  hundred  and  ten  dollars,"  prin- 
cipal, with  interest  and  attorney's  fees,  a  find- 
ing that  the  alteration  in  the  figures  was  im- 
material and  did  not  alfect  the  validitr  of  the 
note  aa  admitted  by  the  maker  was  demanded, 
and  there  was  no  error  in  refusing  to  sanction 
a  petition  for  certiorari  brought  for  the  pur- 
pose of  having  this  finding  reviewed. 

[Ed.  Note.— For  other  eases,  see  Alteration 
of  Instruments,  Cent  Dig,  11  47-^;  Dea  Dig. 
S  9.*] 

Error  from  Superior  Oonrt;  Tift  Oonnty; 
W.  E.  Thomas,  Judge. 

Action  by  the  Georgia  Fertilizer  &  Oil  Com- 
pany against  Joe  Bryant  Judgment  for 
plaintitr,  and,  from  a  refusal  of  the  Superior 
Court  to  grant  certiorari,  defendant  brings 
error.  Affirmed. 

Robley  D.  Smltb,  of  Tifton,  for  plaintiff 
in  error. 

HILL,  0.  X  The  Georgia  Fertilizer  &  OH 
Company  brought  suit  against  Joe  Bryant  on 
a  promissory  note  In  the  city  court  of  Tifton. 
A  verdict  and  Judgment  were  obtained 
against  the  defendant  Errors  assigned  on 
the  refnsat  of  the  judge  ot  the  soperior  court 
to  sanction  tbe  defendant  application  for 
certlorarL  The  case  made  Is  as  follows: 
The  original  petition  allied  that  the  defend- 
ant was  Indebted  in  the  sum  of  $107  pritud- 
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pal,  besides  Interest  and  attorney's  fees,  on 
a  promissory  note,  a  copy  of  which  was  at- 
tached and  made  a  part  of  the  petition.  In 
the  upper  left-hand  corner  of  the  attached 
copy  of  the  note  were  the  figures  $116,  and  in 
the  body  of  the  note  were  written  out  the 
words  "one  hundred  and  ten  dollars,"  and 
on  it  was  a  credit  of  $9.  The  defendant  ad- 
mitted giving  the  note  to  the  plaintiff  for 
$110,  and  claimed  that  he  was  entitled  to  a 
credit  of  $8.  When  the  note  was  introduced 
In  evid^ce  by  the  plaintiff,  and  it  appeared 
that  the  figures  $116  were  on  the  note  as 
above  described,  the  defendant,  with  the  per- 
mission of  the  court,  filed  an  amendment  to 
bis  plea,  setting  up  In  the  amendment  that 
the  note  liad  been  changed  or  altered,  in  that 
the  figures  on  tlie  upper  left-hand  comer  of 
the  note  were  originally  $110,  hut  were 
changed  to  $116.  His  plea  did  not  allege  that 
the  change  had  been  made  by  the  plaintlfl 
for  Ills  benefit,  or  with  any  fraudulent  in- 
toit  The  trial  Judge  Bobmltted  the  question 
of  alteration  as  a  special  issue,  and  the  jury 
found  that  the  note  had  been  changed  or 
altered,  presumably  in  the  particular  indi- 
cated. On  this  special  finding  the  Judge 
ruled  that,  although  the  instrument  had  been 
dunged,  the  change  or  alteration  was  not 
made  with  any  fraudulrat  intent  and  was 
not  nuiterial,  and  in  no  way  affected  the  va- 
lidity of  the  note,  and  this  mling  la  assigned 
■s  error. 

We  think  that  there  Is  no  merit  whatever 
in  the  petition  tor  certiorari,  and  that  the 
Judge  of  tbe  aupolor  court  rery  properly 
refused  to  sanction  it  The  defendant  ad- 
joitted  that  he  owed  the  note  to  the  plaintiff 
for  $110,  lem  the  credit  of  $8.  The  Terdlct 
was  in  accordance  wldi  ttda  admission,  to 
wit^  $101  plincipe],  deducting  the  credit  of 
$8.  BegardlesB  of  any  other  fact,  it  would 
be  atwnrd  to  release  the  defendant  from  lia- 
bility on  his  promise  to  pay,  when  the  ver- 
dict la  In, exact  accordance  irtth  bis  own  ad- 
mission made  In  open  court  The  change  of 
the  figures  In  Uie  vj/vet  left-hand  comer  of 
the  note  from  $110  to  $116,  whether  made 
by  tiie  plaintiff  or  by  some  one  for  his  bene- 
fit was  immaterial  and  wholly  Ineffective 
for  this  purpose,  since  it  Is  well  settled  that 
the  writing  fully  set  out  in  Qie  body  of  the 
note  would  control  as  to  the  amount  due  on 
the  note,  irrespective  of  the  figures  contained 
at  the  top  or  beginning  of  the  note.  Written 
words  control  where  they  are  in  conflict  with 
mere  figures.  Clearly  the  alteration  was 
wholly  immaterial,  and  did  not  affect  the 
validity  of  the  Instrument  which  the  defend- 
ant admitted  to  have  been  executed  by  blm. 
Section  ^96  of  the  Civil  Code  Is  controlling 
in  this  case.  It  says:  "If  a  written  contract 
be  altered  intentionally,  and  in  a  material 
part  thereof,  by  a  pawn  claiming  a  benefit 
under  it  with  Intent  to  defraud  the  other 
party,  such  alteration  voids  the  whole  con- 


tract at  the  option  of  the  other  patty.  If 
the  alteration  be  unintentional,  or  by  mis- 
take, or  in  on  immaterial  matter,  or  not  with 
intent  to  defraud,  if  the  contract  m  (triginair 
ly  eaecuted  can  be  tUtcovered  and  ia  still 
capable  of  execution,  it  vAU  &e  enforced  bv 
the  court."  Here  the  contract  as  originally 
executed  was  not  only  discovered  but  abso- 
lutely admitted  by  the  defendant  and  it  was 
certainly  capable  of  b^ng  enforced  by  the 
court  The  bill  of  exceptions  In  this  case  Is 
so  clearly  without  m«it  that  this  court  feels 
constrained  to  affirm  the  Judgment  with  10 
per  cent  damages  on  the  amount  of  the  re- 
covery in  the  trial  court 
Judgment  affirmed,  with  damages. 


(u  Oil  App.  SM) 
DANIEL  V.  BBOWDBBr-BCANOIRF  GO. 
(No.  4,986.) 

(Court  of  Appeals  of  Georgia.   Sept  9;  191S.) 

(Byllabut      the  Court.) 
1.  BiLU  AND  NoTss  (S  404*}— Actio k—Teit- 

TTK. 

It  has  already  been  decided  In  this  case 
that  the  defendant  against  whom  the  verdict 
was  rendered  coold  be  aaed  in  the  coon^ 
where  his  principal  resided,  and  that  the  plea 
to  the  juriadiction  was  properly  stricken.  Dan- 
iel T.  Browder-Bianget  Co.,  11  Ga.  App.  789, 
76  S.  E.  166. 

[Ed.  Note.— For  other  eases,  sea  Bins  and 
Notes,  Dec.  Dig.  |  454.*] 

'2.  BAmmar  a  428*)— VrtniB  (|  22*)  — 
BBSiDsncs  or  Dkfendarto— Loss  or  Juais- 

DICTION. 

Discharge  in  bankruptcy  of  the  principal 
defendant  would  ttot  oust  the  court  of  Jurisdic- 
tion of  a  defendant  secondarily  liable.  This  is 
so  because  the  plea  of  bankruptcy  is  one  of  per- 
sonal privilege  (Collier  on  Bankruptcy  [0th  Ed.] 
S  17,  p.  404)  and  because  there  are  circumstances 
under  which  one  who  has  been  discharged  in 
bankruptcy  may  be  compelled-  to  pay  a  debt 
which  was  provable  in  bankruptcy,  as,  for  in- 
stance, where  the  debt  was  not  listed  in  the 
bankrupt's  schedule  and  the  creditor  had  no  no- 
tice of  the  bankruptcy  proceeding,  or  where,  aft- 
er the  adjudication,  a  new  promise  to  pay  has 
been  made  by  the  debtor.  Shumate  v.  Ryan,  127 
Ga.  118.  56  S.  B.  103.  Where  the  court  has  ju- 
risdiction of  tbe  person  of  one  defendant  when  a 
suit  is  filed,  the  mere  fact  that  he  is  subseonent- 
ly  discharged  upon  some  matter  in  avoidance 
will  not  prevent  the  court  from  proceeding  to 
judgment  against  another  defendant,  jurisdiction 
over  whom  is  dependent  not  upon  liabilitv  of, 
but  upon  Juriadiction  over,  the  discharged  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  SS  782-786;  Dec  Dig.  |  428:'  Venue, 
Cent  Dig.  »  35-37;  Dec  Dig.  {  22.*] 

3.  Pi:BAniIIO  (I  226*)~A1UENDE1)  Puadiicg— 
CONSTBUCnON. 

Where  a  demurrer  to  a  plea  Is  sustained 
with  leave  to  amend,  and  subsequently  as 
amendment  Is  allowed  and  filed  without  objec- 
tion, the  oriiteal  and  the  amended  plea  shoald  be 
considered  together  in  order  to  determine 
whether  a  defense  is  set  forth. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §g  575-583;  Dec.  Dig.  £  225.*] 
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4.  FUADina  (H  22B,  417*}  —  WAxm  or 
BlOHT  TO  AnivD— BULxiro  ON  DnnmBEB— 
Waiveb  of  Objection. 

The  filing  of  an  amendmeDt  to  meet  a  rnl- 
tog  •Dfltainlni  a  demorrer  !•  a  wairer  by  the 
amending  party  of  his  right  to  except  to  the 
order  requiring  the  amendment  to  be  made. 
Brantley  Co,  t.  Southerland,  1  Qa.  App.  804, 
67  S.  B.  960.  But  this  rule  does  not  operate 
conrersely,  and  an  onauccessful  exception  to 
an  order  reqniTing  an  amendment  does  not  pre- 
vent the  fllmg  of  an  amendment  to  meet  the 
demnrrer.  Where  the  amendment  is  filed  be- 
fore exception  is  taken  to  the  order  requiring 
it,  tbii  may  be  urged  as  a  waiver  of  the  excep- 
tion, but  If  not  80  urged,  and  the  exception  be 
orerraled  on  its  mente,  the  saing  out  of  the 
exception  is  not  a  good  reason  for  refusing  to 
consider  the  amendment 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |S  676-583.  1401,  1402;  Dec.  Dig. 
H  225,  ^7.*] 

6.  PLKADino  (I  409*)— Airswi»-OBnonoH— 

Estoppel. 

It  does  not  follow,  however,  that  a  plea, 
because  it  may  be  amended  withoat  objection, 
is  to  be  treated,  during  the  fnrther  progress  of 
the  trial,  as  setting  forth  a  good  defense,  for  a 
plea  which  Is  bad  in  substance  may  be  ignored, 
or  the  defect  may  be  taken  advantage  of  by  a 
motion  to  strike,  or  by  objecting  to  evidence, 
or  by  an  instruction  from  the  court  to  disre- 
gard the  plea,  or  in  any  o^her  proper  way. 
The  law  does  not  contemplate  that  a  defend- 
ant shall  prevail  upon  a  plea  which  is  bad  .in 
substance  unless  the  plaintiff  is  estopped  from 
challenging  its  sufficiency  by  a  Judnnetlt  which 
he  himself  invoked.  See  Kelly  v.  BtrooM,  116 
Ga.  872  (2a),  879,  43  S.  B.  280. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
^t^  Dig.  H  1876-1383,  1386;   Dec.  Dig.  S 

6.  Bills  aud  Notes  (i  481*)  —  PuuDino  — 

SUFRCZKnCT. 

While  the  plea  as  amended  is  complex, 
confusing,  and  somewhat  duplidtous,  it  suffi- 
ciently charges,  in'  the  absence  of  a  special  de- 
murrer and  as  against  a  general  attack  that  it 
sets  forth  no  defense,  that  the  note  sued  on 
was  without  consideration,  and  that  the  plain- 
tiff, with  knowledge  of  this  fact,  conspired  and 
colladed  with  the  person  to  whom  the  note  was 
given  to  collect'  the  note  from  the  defendant 
against  whom  judgment  was  rendered. 

[Ed.  Note.— For  other  cases,  see  BlUs  and 
Notes.  Cent  Dig.  |S  1580-1582,  155»-1661; 
DecDlg.  |481.*r 

7.  New  Tbial  ^  30*)— Gbounds— Instbuc- 

TION. 

This  being  so,  it  was  error  to  deal  with 
the  pleadings  aud  to  instract  the  jary  upon  the 
theory  that  the  only  defense  raised  by  the  de- 
fendant was  one  of  non  est  factum.  This  er- 
ror having  entered  into  and  affected  the  whole 
trial,  a  new  trial  should  have  been  granted  to 
allow  the  defendant  an  opportunity  to  sustain 
his  defense  of  want  of  consideration  and  to 
show  that  the  plaintiff  was  not  a  btma  fide 
holder. 

[Bd.  Note.— For  other  cMea,  see  New  Trial, 
Cent  Dig.  H  67-eii  De&  Dig.  i  89.*] 

Error  from  City  Court  of  Atlanta;  H.  AL 
Bdd.  Judge. 

Action  by  the  Browder-Manget  Company 
against  H.  T.  Daniel.  Judgment  for  ptain- 
titf,  and  defendant  brings  error.  Reverse'l. 

[1,2]  See,  also,  11  Ga.  App.  789,  70  S.  E. 
166. 


J.  F.  Gollghtly,  of  Atlanta,  and  H.  A.  Hall, 
of  Newnan,  for  plaintiff  In  error.  Moore  & 
Pomwoy,  of  Atlanta,  for  defendant  in  error. 

POTTLE,  J.  The  fundamental  error  into 
which  counsel  for  the  plaintiff  and  the  trlsl 
court  fell  was  in  ignoring  all  the  defendant's 
pleas  except  the  plea  of  non  est  factum.  Gen- 
eral and  special  demurrers  were  filed  to  the 
answer.  Ui>on  these  demurrers  the  court 
passed  an  order  striking  all  of  tbe  answer 
except  so  much  thereof  as  set  np  the  de- 
fense of  non  est  factum,  "with  leave  to  amend 
in  ten  days  from  this  date."  Subsequently, 
within  the  time  allowed  by  tbe  order,  the 
defendant  apiended  his  answer  and  the 
amendment  was  allowed,  "subject  to  objec- 
tions." No  objections  of  any  sort  were  ever 
filed  by  the  plaintiff  to  the  answer  as  amend- 
ed. Tbe  defendant  sued  out  a  bill  of  excep- 
tions complaining  of  tbe  order  striking  bis 
original  answer  with  leave  to  amend. 

18, 4]  If  the  fact  that  he  had  acquiesced  in 
this  ruling  by  filing  an  amendment  to  meet 
the  demurrer  liad  been  brought  to  the  atten- 
tion of  this  court;  It  would  have  been  held 
that  by  filing  the  amendment  he  had  waived 
his  right  to  except  to  the  judgment  requiring 
the  original  answer  to  be  amended.  Bnt  this 
fact  was  not  brought  to  the  attention  of 
this  court,  and  the  exception  was  dealt  with 
on  Its  merits;  It  being  held  that  the  court 
properly  sustained  the  demurrers  to  the  orig- 
inal answer.  As  the  defendant,  In  response 
to  the  order  granting  him  leave  to  do  so,  filed 
an  amendment,  and  no  objections  were  made 
thereto,  and  no  attack  of  any  sort  was  made 
upon  the  answw  as  amended,  the  court 
should  have  coniddered  tbe  answer  as  amend- 
ed to  determine  whether  or  not  It  set  forth 
any  defense.  Olds  Motor  Works  t.  Olds  Oak- 
land Co.  (Sup.)  78  S.  a.  902.  Tbe  mere  fact 
that  the  defendant  excepted  to  tbe  order  re- 
quiring him  to  amend  and  that  bis  ezcei^ou 
to  the  order  was  not  sustained  did  not 
amount  to  a  waiver  of  his  right  to  amend, 
which  was  granted  by  tbe  order  sustaining 
the  demurrers  to  the  original  answer. 

[B]  However,  If  the  answer  as  amended 
did  not  set  forth  any  defense.  It  was  properly 
ignored,  because  It  is  not  necessary  that  a 
formal  motion  would  be  made  to  strike  an 
answer  which  Is  bad  la  substance.  Unless 
the  plaintiff  is  estopped  to  call  in  question 
the  sufficiency  of  the  answer,  be  may  do  so 
by  objecting  to  the  evidence,  or  by  asking 
for  an  Instmctlon  to  the  jury  to  disregard 
the  answer,  or  In  any  other  proper  way  in 
which  the  matter  may  be  brought  to  the  at- 
tention of  the  court 

[7]  Hence  tbe  instruction  which  the  court 
gave  the  jury,  to  the  effect  that  the  only  de- 
fense which  they  need  consider  was  that 
of  non  est  factum,  was  proper,  if  tbe  an- 
swer did  not  set  forth  any  other  valid  de- 
fense. If  It  did,  the  Instmctlon  was  errone- 
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ons  and  a  new  trial  must  necessarily  result 
[I]  The  answer  as  amwded  alleged  that 
the  note  saed  on  waa  really  never  due  to  the 
American  National  Beverage  Oompany,  from 
whom  the  plaintlfl  acquired  it;  but  that  It 
waa  executed  by  the  defendant  and  turned 
OTW  to  that  company,  with  the  anderstand- 
Inc  that  It  was  not  to  become  binding  on 
the  defendant  until  after  he  had  examined 
into  the  affairs  of  the  company  and  ascer- 
tained that  the  representations  of  Its  officers 
as  to  its  financial  standing  were  true.  It  Is 
farther  averred  that,  as  an  inducement  to 
the  defendant  to  execute  his  note  for  stock 
in  that  company,  it  was  represented  to  him 
that  the  company  was  capitalized  at  $400,000, 
with  a  paid-up  capital  of  $100,000.  It  is  fur- 
ther averred  that,  in  consideration  of  the 
execution  of  the  note,  certain  officers  and 
agents  of  the  American  National  Beverage 
Company  promised  to  elect  the  defendant 
presldrait  of  the  company,  at  a  large  salary. 
It  Is  also  alleged  that  the  American  National 
Beverage  Company  was  In  fact  Insolvent 
when  the  note  was  obtained,  unable  to  ob- 
.taln  credit,  and  was  in  bankruptcy  at  the 
time  suit  was  filed ;  that  it  was  not  capital- 
ized at  $400,000  as  represented  and  did  not 
have  a  paid-up  capital  of  $100,000.  If  all 
these  things  are  true  and  the  note  was  not 
In  fact,  as  is  alleged,  due  to  the  American 
National  Beverage  Company  as  a  complete 
and  binding  obligation,  b.ut  was  simply  to  be 
held  by  it  in  trust  until  the  defendant  could 
ascertain  the  financial  condition  of  the  com- 
pany, then  the  defendant  had  a  good  de- 
fense as  against  the  company. 

The  allegations  relied  on  to  show  that  the 
plaintiff  was  not  a  bona  fide  holder  of  the 
note  are  loose  and  general;  but  In  the  ab- 
sence of  a  special  demurrer  ,  they  are.  In  our 
opinion,  suffidCTt  to  constitute  a  defense 
against  the  plaintiff.  In  the  original  answer 
it  was  alleged  that  the  plaintiff  conspired 
with  the  American  National  Beverage  Com- 
pany, to  fraudulently  collect  from  the  de- 
fendant the  amount  of  the  note.  This  was 
one  of  the  allegations  which  was  held  to  be 
indefinite  and  which  the  defendant  was  given 
leave  to  amend.  In  the  amendment  It  is 
averred  "that  this  note  was  taken  by  Brow- 
d^Manget  Company  at  a  time  when  the 
American  National  Beverage  Company  was 
nnable  to  obtain  credit,  and  that  the  said 
Browder-Manget  Company  is  conspiring  with 
the  said  American  National  Beverage  Com- 
pany to  defraud  the  said  H.  T.  Daniel  out 
of  the  amount  of  this  note."  In  other  pleas 
It  Is  averred  that  the  plaintiff,  when  it  took 
the  note,  did  not  pay  fuH  valne  for  it,  and 
knew  that  the  American  National  Beverage 
Company  was  Insolvent  A  general  charge  of 
conspiracy  and  collusion  la  Insufficient  as 
against  a  s]>ecial  demurrer,  but  there  was  no 
objection  of  any  kind  to  the  answer  as 
amended.  In  effect  the  defendant  simply 
repeated  in  the  amendment  the  general  al- 


legations of  fraud  which  were  contained  in 
the  original  answw,  and  hence,  U  the  emend- 
ment  had  be«i  objected  to,  it  should  not 
have  been  allowed.  No  obJecOons  having 
been  filed  to  the  answer  as  amended,  the 
general  averments  of  fraud  and  collusion 
against  the  plaintiff  were  sufficient  to  raise 
an  Issue  upon  which  the  defendant  was  en- 
titled to  be  heard  before  a  Jury.  If,  upon 
another  trial  upon  the  pleadings  as  they 
now  stand,  he  can  establish  his  plea  of  non 
est  factum  or  prove  that  the  plaintiff  col- 
luded with  the  American  National  Beverage 
Company,  which  was  Insolvent,  to  defraud 
him,  that  the  defendant  was  deceived  and 
defrauded  by  the  American  National  Bever- 
age Company,  and  that  the  plaintiff  partltd- 
pated  in  the  fraud  and  conspired  with  that 
company  to  fraudulently  collect  from  the  de- 
fendant the  amount  of  the  note,  he  would 
be  entitled  to  prevail,  otherwise  noU 
Jildgmoit  reversed. 

(U  Oil  App.  IM) 

JONES  BROS.  V.  WATSON  et  aL 
(No.  4,920.) 

(Court  of  Appeals  of  Georgia.    Sept.  9,  191S.) 

fSyllahHt  hv  th9  Oourt.) 

Pbincipal  and  Subett  (f  114*>— Relbasb  or 
Sn^rrr— MissatPsKSENTATioN  of  Law. 
.  Tjoder  the  facts  set  forth  in  the  opinion, 
th«  jndxe  of  the  superior  court  erred  in  over- 
ruling the  certiorari. 

[Ed.  Note.~For  other  cases,  see  Principal 
and  Surety,  Cent  I>ig.  ||  240-^43;  Dec.  Dig. 
I  U4.*l 

Error  from  Superior  Court,  Haralson 
County;  Price  Edwards,  Judge. 

Action  In  a  Justice's  court  by  Jones  Bros, 
against  J.  W.  Watson  and  one  Holcombe. 
Judgment  for  defendant  Holcombe  and  from 
the  overruling  of  a  certiorari  by  the  superior 
court,  plaintiffs  bring  error.  Reversed. 

Griffith  ft  Matthews,  of  BucAuinan,  for 
{daintlffB  in  error.  Jan.  Beall,  of  Oarrollton, 
for  defendant  In  error. 

HILL,  O.  J.  Jones  Bros,  med  Watsra, 
as  maker,  and  Holcombe,  as  surety,  on  a 
promissory  note  for  $26  In  a  Justice's  court; 
and  on  appeal  to  a  ijury  In  that  court  a  ver- 
dict was  found  against  Watson  and  releas- 
ing Holcombe.  ■  Jones  Bros,  thereupon  sued 
out  a  writ  of  certiorari,  complaining  of  the 
verdict  and  Judgment  releasing  Holcombe 
from  liability  on  the  note;  the  Judge  of  the 
superior  court  overruled  the  certiorari,  and 
that  Judgment  Is  excepted  to.  The  facts  in 
the  case,  briefly  stated,  are  as  follows : 
Watson  was  a  tenant  of  Holcomb  for  the 
year  1011.  Watson,  as  maker,  and  Holcombe, 
as  surety,  executed  the  note  sued  on  to  Jones 
Broa  for  supplies  used  by  Watson  as  a  crop- 
per on  Holcombe's  place  for  the  year  1911. 
In  the  fall  of  1911  Watson  delivered  a  bale 
of  cotton  to  Holcombe,  his  landlord,  for  the 
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jrnrpoee  of  paying  the  balance  due  ob  this 
note.  Holcombe  took  this  bale  of  cotton  to 
Bremen  and  th^e  Bold  It  to  Jones  BroB. 
When  the  settlement  was  to  be  made,  Jones 
Bros,  presented  a  note  made  hy  Watson  for 
gaano  famished  him  for  that  year  and  In- 
sisted that  the  proceeds  of  this  bale  of  cotton 
should  be  applied  first  to  the  payment  of  this 
guano  note.  Holcombe  at  first  refused  to 
consent  to  this  application,  insisting  that 
Wataon  had  turned  over  the  bale  of  cotton 
to  him  aa  his  landlord  to  be  sold  for  the  pur- 
pose of  applying  the  proceeds  to- the  payment 
of  the  balance  due  on  the  note  made  by  Wat- 
Btm,  on  which  he  holcombe)  was  surety. 
Tones  Bros,  according  to  Holcombe,  tc^d  him 
that  he  (Holcombe)  was  ahw  liable  under 
the  law  on  Watson's  guano  note  because  the 
guano  furnished  to  Watson  bad  bem  used  by 
Watson,  as  cropper,  for  making  the  crop. 
Holcombe  In  reply  to  this,  said  tiiat  U  this 
was  title  law  he  would  consent  that  Watsoi^s 
guano  note  be  first  paid  and  that  the  balance 
of  the  cotton  1^  over  be  applied  on  the 
note  of  WatBou  and  himself.  This  was  done. 
The  guano  note  was  paid  In  full  and  tafc«i 
up  by  Holcombe,  and  the  balance  of  the  pro- 
ceeds arising  from  the  sale  of  the  cotton 
was  idaced  on  the  other  note.  The  present 
suit  Is  for  the  balance  due  on  tbe  note  made 
by  Watson  and  signed  by  Holcombe  aa  surety. 

Under  these  facts  we  think  the  verdict  in 
the  Justice's  court  should  have  been  against 
both  Watson  and  Holcombe,  and  therefore 
that  the  Judge  of  the  superior  court  erred  in 
OTerniUng  the  certlorarL  We  do  not  see 
how,  under  these  facts,  Watson  could  have 
been  Aield  liable  on  the  note  and  Holcombe 
released.  Holcombe's  Inslstance  that  he  was 
Induced  to  consent  to  the  application  of  the 
proceeds  arising  from  the  sale  of  the  bale  of 
cotton  to  Watson's  guano  note,  upon  the 
statement  of  Jones  Broa  that  he  was  liable 
on  this  note  because  the  gaano  furnished  to 
Watson  had  been  used  on  Holcombe's  land 
to  make  the  crop,  was  without  force.  No 
fraud  is  charged  against  Jones  Bros.  There 
was  no  fiduciary  relation  between  Holcombe 
and  Jones  Bros,  but  they  were  dealing  at 
ana's  length;  and  Holcombe  therefore  had 
no  right  to  rely  upon  this  statement  of  Jones 
Bros.  It  is  true  that  Holcombe  had  the  right 
to  control  the  proceeds-  of  the  sale  of  this 
cotton,  which  was  made  by  his  cropper  to 
pay  the  cropper's  debt  to  him ;  and  this  con- 
trol was  exercised  by  him,  for  he  sold  the 
bale  of  cotton  and  legally  and  Toluutarily 
consented  that  the  proceeds  should  be  ap- 
plied In  payment  of  Watson's  Individual  note 
for  the  guano.  Even  If  Holcombe  had  been 
deceived  by  the  statement  of  Jones  Bros, 
that  he  wms  liable  on  Watson's  Individual 
note,  and  had  been  defrauded  by  this  state- 
ment, It  was  no  case  for  rescission  or  taking 
back  of  the  i>ayment  whl(^  he  had  made  of 
Watson's  Individual  note,  for  he  did  not. 


before  the  suit  was  brought,  offer  to  restOTS 
the  status  QUO  by  returning  the  Watson  note 
to  Jones  Bros.  On  the  contrary,  he  had  de- 
livered this  not^  marked  "paid,"  to  Watson. 
Langston  v.  Aderhold,  60  Oa.  876;  Ballway 
Co.  T.  Hayes,  83  Qa.  558,  10  S.  B.  350.  We 
think  therefore,  tbxt  the  learned  Judge  of 
the  enpnior  court  erred  In  overmUng  the 
certlorarL 
Judgm^t  rorersed. 

(13  Oft.  App.  tfn 

WEATHBRINGTON  v.  STATE.  (No.  4,965.) 
(Ckmrt  of  Ajweals  ^  GeotKla.   Sept.  9.  19l3.> 

(Byllaiu9  (v  the  Court.} 

1.  AxREST  (8  63*>7-ABBB9r  Without  Wabkaht 
— Obounds— Iktoxioatino  Liquobs. 

According  to  the  uncontradicted  evidence,  it 
appears  that  tlier«  was  no  examination  or  search 
into  the  contents  of  the  defendant's  valise,  but 
that  he  voluntarily  disclosed  its  contents.  The 
valise  contained  about  three  gallons  of  whisky  in 
quart  and  pint  bottles.  The  possession  of  sucb 
a  large  gaantit;  might  authorize  the  inference 
that  its  possessor  was  keeping  the  whisky  for 
the  purpose  of  illeeal  sale,  and  would  authori» 
his  arrest  upon  a  charge  of  violating  the  mnnici-. 
pal  ordinance  upon  that  subject,  on  the  ground 
that  the  offense  was  being  committed  In  the  pres- 
ence of  the  officer. 

[BM.  Note.— For  other  eases,  see  Arrest,  Gent 
Dig.  H  146-166;  Dee.  Dig.  |  68.*] 

2.  Cbiminax,  Law  (S  393*)— Evidbwcb— Vol- 
tjntabt  dlbclosubb  by  aocused. 

In  view  of  the  fact  that  the  contents  of  the 
valise  were  voluntarily  disclosed  by  the  accused, 
it  was  not  error  to  admit  in  evidence  the  valise 
and  its  contents  upon  his  trial  for  the  ofFense 
of  selling  liquor. 

[Ed.  Note.— For  other  eaees,  aee  Criminal 
Uw.  Cent.  Dig.  U  671-S74;  Dec.  Dig.  S  393.*] 

8.  CoNvionoiT  Ano  Dkkial  of  New  Tbxai. 

Affboved. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial. 

Error  from  City  Court  of  Batubridge;  H. 
B.  Spooner,  Judge. 

John  Weatherington  was  convicted  of  ri»- 
lating  a  munidpsl  ordinance^  and  brings  »• 
ror.  Affirmed. 

Harrdl  ft  Wilson,  of  Bainbrldge,  for  plain- 
tiff In  error.  M.  El  (VNaal.  SoL,  of  Bain- 
bridge  tor  the  State 

BUSSEIXs  J.   Judgment  affirmed. 


(13  Qa.  App.  «»> 
HABBBLL  v.  SOUTHERN  BY.  CO. 
(No.  4.967.) 

(Oonrt  of  Appeals  of  Oeragla.  9.  191&> 

(Syllahut  Tty  the  Court.) 

Appeal  and  Erbob  (t  78*)— Decisions  Re- 
viewable—Final  JUDOUBNT. 

Wher?  a  petition  is  demurred  to  both  gen- 
erally and  specially,  and  some  of  the  grounds 
of  the  special  demurrer  are  sustaloed  as  to 
certain  iteniR  of  damage  claimed  in  the  peti- 
tion, and  the  allegations  in  reference  thereto 
ordered  stricken,  and  the  general  demurrer  ia 
overruled,  and  the  petition  is  left  to  be  tried 
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upon  I3w  allenlioiui  not  ttricken,  a  bill  of 
exceptions  miea  oat  to  tbe  Conrt  of  Appeals, 
uad^inff  error  Dpon  tin  nutainii^c  of  the  spe- 
cUl  demurrer,  is  premature.  The  judcment 
complained  of  i«  not  a  final  jad{ment,  nor 
would  it  have  been  final  If  it  had  been  rendered 
KB  claimed  by  the  excepting  par^.  CSt.  Oode 
1910,  I  6138:  Hartman  Stock  Farm  t.  Hen- 
ler.  4  Ga.  App.  60.  60  a  B.  808;  Neal-Bliu 
Co.  T.  Zelgler,  11  Ga.  App.  278.  76  &  E.  142. 

[Ed.  Note.— For  other  aun%  aee  Appeal  and 
E^r,  Cent.  Dig.  U  mTS^  464^,  480^ 
481;  Dee.  Dig.  i  78.*] 

Error  tnm  OLtf  Ckmrt  of  Baatman;  X  A. 
Neea^  Judges 

Action  b7  J.  M.  Barren  against  tbe  Soutb- 
en  Railway  Cmipaiiy.  Certain  gronnds  ot 
qiedal  dunnrrer  to  tbe  petition  were  sns- 
talned,  and  plaintUf  brlnga  error.  Writ  dlsr 
fntuBeJ. 

Jas.  F.  Broach  and  O.  J.  Franklin,  both  of 
Eastman,  feu:  plalntilt  In.  error.  KsChol  Gra- 
ham, of  McRae^  for  defendant  in  error. 

POTTEd^  X  Writ  of  wror  rtiamlsned. 


at  Ga.  App.  887) 

UATOB,  etc.,  OF  MACON  t.  LBIONABD. 
(No.  4,879.) 

(Court  of  Appeala  of  Oeor^   Sept,  9.  lOlS.) 
(Bvllaiiu  by  t%»  Oovrt.) 

MOHICIPAI.  COBPOBATIONB  (|  759*)— DEFBO- 

TivE  Stbeetb— Liability  iob  Injubiks. 
No  error  of  law  appeari,  and  the  evidence 
toUj  aapporta  the  verdict. 

[Eid.  Note. — For  other  caiei.  aee  Municipal 
Corporationa.  Cent  Dig.  ||  1S96-1600;  Dee. 

Error  from  City  Court  of  Macon;  RobL 
Hodges,  Judge. 

Action'  by  Annie  Leonard  against  the  May- 
or and  Council  of  the  City  of  Macon.  Judg- 
ment for  plalntlfC,  and  defendants  bring  er- 
ror. Affirmed. 

A.  W.  Lane  and  B.  W.  Bamea.  both  of 
Ifaotm,  for  plaintUEs  in  error.  Nai^»,  May- 
nard  *  Plnnkett^  of  Maoon.  for  defendant  in 
error. 

HTI«T»  OL 1.  Annie  Leonard  sned  the  may- 
or and  eonndl  (tf  Uie  city  of  Macon  to  re- 
dsvtx  damages  for  personal  injuries,  and. 
from  a  verdict  of  9600  rendered  in  her  faror, 
th*  atfandant  filed  a  motion  for  a  new  trial, 
wUdt  was  overruled.  The  only  question  In- 
volved In  the  record  arises  upon  tbe  con- 
struction of  aection  2  of  the  act  of  190S,  un* 
der  which  tha  territory  wber*  the  alleged  in- 
jury occurred  was  Incorporated  and  became 
a  part  of  the  city  of  Macon.  Acts  1908,  p. 
579.  Tht  first  section  of  this  act  extends 
the  oorporate  limits  so  as  to  embrace  cer- 
tain territory  therein  described,  and  the  sec- 
ond section  of  tlie  act  provides:  The  mayor 


and  conndl  of  the  city  of  Maom  shall  liaT* 
foU  power  and  authority,  and  are  hereby 
vested  with  power  and  autliorlty  to  select; 
lay  out  and  name  anch  of  the  roads  and  al- 
leys in  the  territny  hereinbefore  set  fortti, 
to  be  adopted  and  known  as  streets  aifd  piri>- 
lic  alleys  of  the  city  of  Macon.  The  mayor 
and  council  of  tiie  city  of  Maoon  shall  not  be 
Uable  In  any  amount  for  any  failure  to 
keep  in  repair  any  of  the  roads  or  alleys  In 
said  territory,  unless  the  same  shall  have 
been  flist  selected,  named  and  laid  out  as 
streets  or  alleys."  It  was  conceded  that  the 
injury  oocnrred  <m  what  Is  known  as  the 
comer  of  ^niird  avenue  and  Middle  street  in 
this  new  territory,  and  the  defense  relied  up- 
on is  that  the  mayor  and  council  of  the  ^ty 
of  Macon  had  not,  at  the  time  of  the  allied 
Injury,  aelecCed,  , named,  and  laid  oat  as 
streets,  alleys,  roads,  avenues,  and  highways 
tbe  streets  in  the  territory  where  the  injury 
was  alleged  to  have  occurred.  The  injury  to 
the  plaintiff  occurred  in  July,  1012.  It  was 
admitted  thatdurlng  tbe  preceding  nine  years 
(the  period  following  the  Incorporation  of  the 
new  territory)  the  dty  of  Macon  had  exercis- 
ed Jurisdiction  over  this  territory;  that  the 
city  had  a  map,  known  as  a  property  map 
of  this  territory,  and  had  adopted  this  map 
as  indicating  tbe  territory  thus  Incorporated, 
this  map  having  been  made  In  August,  1903, 
immediately  after  the  territory  was  incor- 
porated Into  the  city;  that  the  mayor  and 
council  of  the  dty  of  Macon  had  also  placed 
sewers  through  this  entire  territory;  that 
the  police  of  the  dty  patrolled  the  same; 
that  the  street  sanitary  wagons  made  the 
usual  visits  to  this  territory ;  that  the  dty 
collected  taxes  from  the  prop^ty  owners  in 
this  territory;  and  that  the  streets  and  side- 
walks In  the  territory  were  worked  and  kept 
in  order  by  the  dty  of  Macon — in  other 
words,  that  for  the  nine  years  the  dty  of 
Macon  had  exercised  full  Jurisdiction  and 
authority  over  the  territory  as  a  part  of  the 
dty.  It  is  true  that  the  dty  had  not,  by 
any  affirmative  act  of  the  mayor  and  coun- 
cil, "selected,  named,  and  laid  out  as  streets 
or  alleys"  the  streets  and  alleys  in  tbls  ter- 
ritory; but  this,  under  the  facts,  we  think 
immaterial,  for  it  is  nnduestionably  true  that 
the  dty  had  adopted  and  accepted  the  streets 
and  alleys  which  had  already  been  laid  out 
and  named  In  ttie  territory  when  it  was  tak- 
en over  by  Oie  dty.  In  otliw  words,  there 
was  no  change  In  the  names  of  the  streets 
and  no  change  In  their  location.  Ttin  names* 
and  locations  remained  tbe  sama 

Under  this  evidence  we  think  the  trial 
Judge  very  proj)erly  charged  the  Jury  that 
under  tbe  law  the  s&eets  and  avenues  in 
this  territny  formally  became  avwroea  and 
streets  of  the  dty  of  Macon;  and  that  the 
particular  street  where  the  injnry  occurred, 
being  thus  a  street  of  the  city  of  Bfacon,  was 
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goTerned.by  Oie  same  rule  of  law  which  ap- 
plied to  any  other  street,  alley,  or  avenue  In 
the  city  ot  Macon.  We  are  ot  the  opinion 
that  Incorporation  during  nine  years  under 
the  act  authorizing  the  incorporation  of  the 
territory  aforesaid,  and  the  acts  of  the  city 
in  collecting  taxes  and  exerdslng  Jurls^otlon 
orer  that  territory  all  this  time,  and  in  caus- 
ing to  he  made  a  property  map  thereof  upon 
which  appeared  tiie  streets,  all^s,  and  high- 
ways In  that  territory  as  they  existed  and 
were  designated  before  Qie  incorporation,  are 
sufficient  to  charge  the  dty,  as  to  Oiem,  with 
the  liability  Imposed  upon  it  with  reference 
to  other- streets  of  the  city.  The  city  could 
not,  by  simply  falling  to  go  any  further  In 
the  laying  out  and  naming  of  streets,  escape 
all  UaMUty  for  a  failure  to  exercise  that  dil- 
igence which  the  law  imposes  on  a  munici- 
pality as  to  its  streets,  avenues,  and  public 
aUey& 
Judgment  affirmed. 


CHARLESTON  &  W.  C.  RT.  CO.  v.  THOMP- 
SON.   (No.  4,335.)  t 
(Court  of  Appeals  of  Georgia.    AuR.  30,  1913.) 

(Syllabug  ly  the  Court.) 

1.  Cabkibbs  (I  280*)— Injtet  to  Passenoeb 
Riding  on  Pass— Hepburn  Act. 

As  a  general  rule,  a  stipulation  in  a  free 
pass,  to  the  effect  that  the  person  who  accepts 
sucb  trBDsportatioh  hlnuelf  assumes  all  risks  of 
iQjur.T.  is  enforceable,  and  as  to  a  passeoKer 
who  has  accepted  free  transportation  a  carrier 
is  liable  only  for  injuries  resulting  from  wan- 
tonness or  willful  negligence :  but  an  exception 
to  this  rule  is  presented  in  the  provision  of  the 
Hepburn  Act  (Act  June  29.  1906,  c.  3591,  34 
Stat  584  rU.  S.  Comp.  St  Supp.  1911.  p. 
12881)  which  permits  a  railroad  company  to  is- 
sue free  transportatioD  to  its  employAi  and 
members  of  their  families.  As  between  such 
employes  and  the  railroad  company  which  em- 
ploys them  the  privilege  and  benefit  of  being 
afforded  transportation  without  cost  may  be 
considered  as  a  part  of  the  coDsideration  paid 
for  the  services  of  the  employ^  and  may  be 
treated  as  an  element  of  valae  within  the  con- 
templation of  both  parties  at  the  time  of  enter- 
ing into  the  contract  of  employment  Conse- 
quently the  court  did  not  err  in  refusing  to 
charge  the  jury  that,  if  the  plaintiff  (who  waa 
the  wife  of  an  employ^)  was  traveling  on  a  free 
pass,  she  would  not  be  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  U  1065-1092,  1098-1103, 1105, 1100, 
1109,  1117;  Dec.  Dig.  S  280.*] 

2.  Appeal  and  Ebbob  ({  969*)— Dzsobbtion- 
ABT  Ruling — Refusal  op  Instbuchons— 
Cbbdibilxtt  or  Witnessbs. 

Under  the  facta  la  this  case  it  was  not 
harmful  error  for  the  court  to  refuse  to  charge 
that  testimony  of  a  "party  who  offers  himself 
as  a  witness  in  bis  own  behalf  is  to  be  con- 
strued most  strongly  against  him  when  it  is 
self-contradictory,  vague,  or  equivocal,  and.  un- 
less there  is  other  evidence  tending  to  establish 
his  right  to  recover,  be  is  not  entitled  to  a  find- 
ing in  bia  favor,  if  that  version  of  his  testimony 
most  unCavorabie  to  bimself  shows  that  the  ver- 
dict should  be  against  him.  The  applicability 
of  this  rule  of  evidence  in  any  partieolar  case 


is  addressed  to  the  sound  discretion  of  the 
court,  who  must  determine,  in  the  first  instance, 
as  to  whether  the  testimony  is  self-contradicto- 
ry, vague,  or  equivocal.  As  the  trial  judge  sees 
and  hears  the  witnesses,  it  must  be  very  mani- 
fest that  he  erred  in  the  application  of  the  role 
before  the  exerdse  of  Us  diseretion  wlU  be  in- 
terfered with. 

[Ed.  Note.r-For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  8815-8848;  Dee.  Dig.  ( 
960.*] 

3.  New  Tbial  (S  108*)  —  QBOirans  —  Nbwxt 
Dibootbbed  Evidbhoe. 

The  court  did  not.  err  in  refudng  a  new 
trial  upon  Che  ground  of  the  motion  which  was 
based  upon  newly  discovered  evidence  that  the 
plaintiff  was  not  legally  married  to  the  employ^ 
of  the  railroad  company,  on  account  of  whom 
the  free  transportation  was  Issued.  The  al- 
leged newly  discovered  testimony  at  most  only 
furnishes  proof  of  a  presumptive  marriage,  and 
this  must  yield  when  brought  into  competitioa 
with  proof  of  an  actual  marriage.  Upon  this 
point  the  decision  is  controlled  by  the  ruling  of 
the  Supreme  Court  in  Normao  v.  Ooode,  IIS 
Ga.  121,  88  S,  E.  317.  "With  no  competing 
actual  marriage  proved,  the  law  presumes  mar- 
riage from  cohabitation  and  repute.  But  thia 
presumption  the  law  decline  to  raise  in  opposi- 
tion to  a  competing  marriage  actually  proved." 
Jenkins  v.  Jenkins,  83  Ga.  287,  9  S.  E.  542,  20 
Am.  St  Bep.  316. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  §|  226,  227;  Dec  Dig.  1 108.*] 

4,  Verdict  and  Denial  or  New  Tbial  Ap- 
proved. 

The  evidence  authorized  the  verdict,  and 
there  was  no  error  in  refusing  a  new  trial 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Eve,  Judge. 

Action  by  Llzxle  Thompson  against  the 
Charleston  &  Western  Carolina  Rallw^  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

W.  K.  MlUer,  of  Augusta,  for  plaintUf  in 
error.  Wm.  H,  Fleming,  of  Augusta,  for  de- 
fendant In  error. 

BUSSBIX^  3.  Judgment  affirmed. 


(U  Oa.  App.  541) 

CHARLESTON  ft  W.  a  BT.  00.  r.  THOMP- 
SON.  (Na  4,334.) 
(Court  of  Appeals  of  Georgia.   Aug.  30,  1913. 
Reheariiv  Denied  Sept.  16, 1913.) 

fSvllaUta  by  tte  Court.) 

In jubt  to  Wife. 

This  case  is  controlled  by  the  deeUm  in 
Charleston  &  Western  Carolina  Railway  Com- 
pany V,  Thompson,  supra,  this  day  decided. 
Under  the  ruling  in  that  case  the  jury  were 
authorized  to  find  that  LjEzie  Thompson  was 
the  wife  of  George  Thompson,  the  plaintiff  in 
the  present  case,  and  he,  as  hosbaod,  was  en- 
titled to  recover  dantages  for  the  loss  of  her 
senrices. 

Error  from  City  Court  of  Richmond  Coun- 
ty; W.  F.  Bre,  Judge. 

Action  by  George  Thompson  against  the 
Charleston  A  Western  Carolina  Railway  Com- 
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pany.  Judgment  for  plaintiff,  and  defendant 
brings  error.  AfBrmed. 

W.  K.  Miller,  of  Auguata*  tot  pl^tlff  in 
error.  Wm.  H.  Fleming,  ot  Angnsta,  for  de- 
fndant  In  error. 

nVBtsBLL,  J.   Judgment  affirmed. 


(UO*.  App.  407) 

HAOON,  D.  ft  S.  R.  CO.  t.  TESBIK. 
(No.  4,963.) 

(Court  of  Appeals  of  Geoi^    Sept  9;  1918.) 

(SylJabut  by  the  Court.) 
L  DEPoamons  ({  64*}— Exaiciitatzon— Rb- 

nonoN  OF  ANawna. 

It  b  00  groQDd  for  rejecting  answers  to  In- 
ttrrocatories  tbat  one  set  of  qnestions  was  pro- 
poonoed  to  two  witnesaes,  each  of  whom  made 
■eparate  answers  to  the  internwatories. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Gent  TXg.  {|  13S-141;  Dee.  Dig.  |  64.*] 
2:  Vebdict  awd  Deniai.  of  Nrw  Tbial  Ap- 

PBOTED. 

AH  of  the  other  qaestions  made  In  the  rec- 
ord were  settled  adversely  to  the  plaintiff  in  er- 
ror when  the  case  waa  before  this  court  at  s 
previoos  terms.  Yesbik  r.  Macon,  Dublin  & 
SsTsnnah  R.  Co..  11  Oa.  App.  298.  76  S.  E. 
207.  There  is  no  evidence  in  uie  present  record 
that  the  damage  to  the  coeds  resulted  from  a 
compliance  by  the  inlttaf  carrier  with  Instmc- 
tioDB  siren  by  the  shipper.  The  eridenee  de- 
manded the  TerdicL  and  there  was  no  error  in 
refasing  a  new  trlaL 

EkTor  firom  CU7  Court  Dublin;  J.  B. 
Hicks,  Judge. 

Action  by  Acy  Tesblk  against  the  Macon, 
Dublin  ft  Barannah  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Jno.  B.  Adama,  of  Dublin,  and  Akerman, 
Akennan  ft  McBfonns,  of  Macon,  for  plain- 
tiff in  wror.  W.  O.  Davla,  of  Dublin,  for 
defendant  In  oror. 

POTTLE,  J,   Judgment  affirmed. 


(U  Oa.  App.  886) 

CITT  or  ROME  T.  FORD.   (No.  4^76.) 
tOomt  of  ^peals  of  OsOTgia.   Sept.  9;  1918.) 

(Syllahut  hy  the  Court.) 

1.  Daicaoes  (H  97, 178*)— Pebsonal  Injubiks 
— BviDBNCn— Loss  oF  Ability  to  Labob. 
In  a  snit  against  a  municipality  to  recover 
damages  for  personal  injuries,  where  it  was  al- 
leged and  proved  that  the  plaintiff,  as  a  reault 
of  the  injuries  received,  waa  unable  to  do  his 
acCDStomed  work  and  suffered  great  mental  an- 
guish and  physical  pain,  it  was  not  error  to  ad- 
mit the  following  testimony  of  the  plaintiff: 
"The  fact  that  I  have  not  been  able  to  work 
and  carry  on  my  duties  as  I  was  accustomed  to 
do  before  hss  worried  me."  Nor  was  the  fol- 
lowing instruction  to  the  jury  erroneous:  "And 
I  further  charge  you  in  tois  case  that  the  loss 
of  ability  to  labor  is  pain  and  suffering."  In 
Powell  V.  Railroad  Co.,  77  Oa.  1»2,  200,  8  S. 
E.  757.  it  was  held  that  the  loss  of  ability  to  la- 
bor is  pain,  and  that  a  physical  injury  that  de- 
stroys the  power  of  a  human  being  to  labor  la 
r<nf  of  the  most  serious  injuries  that  It  Is  pot* 


sible  to  indict  See,  also,  City  Conncil  of  Au- 
gusta V.  Owens,  111  Oa.  464.  479,  36  3.  E.  830. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  283,  234,  472nt>ec.  Dig,  ||  97, 
178.*3 

2.  .Dauaoeb  (I  216*)-Tbial  (ft  228, 262*)_Ao- 

TIONS  FOB  PEBSONAL  InJUBIES— IHSTBUC- 
TIONS. 

Where  the  allf«ations  of  the  petition  claim- 
ed actual  damages  for  the  loss  of  ability  to  labor 
and  also  the  amount  of  physician's  bills,  but 
there  was  no  specific  proof  as  to  these  items  of 
damage,  although  there  was  evidence  under 
which  the  plaintiff  was  entitled  to  recover  for 
mental  anguish  and  physical  pain,  the  follow- 
ing charge  was  not  improper:  "As  to  this  men- 
tal pain  and  eaffering,  the  court  can  give  you 
no  particular  rule  by  which  you  can  arrive  at 
that  damage.  If  [the  plaintiff]  is  entitled  to 
recover;  tbat  is  left  to  the  enU^btened  con- 
Bciences  of  intelligent  jurors."  There  was  no 
material  error  in  this  instruction  in  the  use 
of  the  word  "intelligent"  Instead  of  "impartial." 
The  words,  "enlightened  consciences  of  intelli- 
gent jurors,"  are  sufficient  to  include  the  idea 
tbat  euch  jurors  must  also  be  impartial.  Central 
R.  Co.  V.  Kelly,  B8  Ga.  107.  Ill;  W.  &  A.  R.  v. 
Abbott  74  Ga.  8S1,  856;  Southern  Bell  Tel. 
Co.  v.  Jordan,  87  Ga.  69,  72, 13  S.  E.  202.  Nor, 
under  the  facts  of  this  case,  was  the  Instruction 
above  quoted  erroneous  because  of  allegations 
in  the  petition  tbat  tiie  suit  was  for  doctor's 
bills  and  medicine  and  for  lost  time,  since  these 
items  of  damage  were  not  specifically  proved, 
and  the  only  damages  proved  aa  claimed  were 
those  which  were  properly  included  under  the  al- 
legation for  mental  pain  and  suffering.  The 
facts  of  this  case  distinguish  it  from  that  of 
Southern  Railway  Co.  v.  Davis,  132  Ga.  812,  66 
S.  E.  131.  and  caaea  cited  therein. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  gS  548-655:  Dec.  Dijf.  i  216:*  Trial. 
Cent  Dig.  S8  605,  509-612,  ^  696-^12;  Dec. 
Dig.  H  528,  252  •] 

S.  IKSTBUCTIOHB— VllDIOT  AND  PBOOT. 

Hie  charge  as  a  whole  was  a  fair,  full,  and 
correct  presentation  of  the  law  applicable  to  the 
issues  made  by  the  pleadings  and  the  evidence. 
The  verdict  la  fully  supported  by  the  evidence, 
and  no  reason  is  shown  for  another  trial. 

Error  from  City  Court  of  Floyd  County ; 
J.  H.  Reece,  Judge. 

Action  by  L.  B.  Ford  against  the  City  of 
Rome.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Max  Meyertaardt,  of  Rome,  for  plaintiff  In 
mor.  C.  I.  Carey  and  W.  J.  Nunnally,  both 
of  Rome,  for  defendant  in  error. 

HILLb  a  J.  Judgment  affirmed. 


<i3  Ga.  App.  no 

WITT  T.  BAKER.   (No.  4,944.) 
(Court  of  Appeala  of  Geor^   Sept  9,  1918.) 

(8ytlaJ»u  by  the  Court.) 
Cohtbacts  (I  340*)— Brokbbs  (I  60*)— Right 

TO  COUIOBSION  — AnSWEB  — OonSIDEBATION ' 
or  CONTBACT, 

The  court  erred  in  atriklng  so  much  of  the 
defendant's  answer  aa  averred  that  no  Bervice» 
had  been  rendered  by  the  plaintiff  in  behalf  of 
the  defendant  and  that  for  this  reason  the  prom- 
ise to  pay  the  plaintiff  "for  services  rendered 
previous"  to  the  execution  of  the  contract  sued 
on  was  without  consideration.  The  oth^parts 

i 
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of  tiie  answer  w«Ta  properly  vtrlcken,  u  they 
■et  forth  no  defense. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  88  ITia-lTlB;  Dec.  Dig.  8  340;* 
Brokers.  Cent.  Dig.  8  91 ;  Dec.  Dig.  {  60.*] 

Error  from  City  Court  of  Americas;  W. 
M.  Harper,  Judge. 

Action  by  J.  H.  Baker  against  J.  C.  Witt 
Judement  for  plalnttf!^  and  defendant  brings 
error.  Reversed. 

W.  W.  Dykee,  of  Amerlcus,  for  plaintiff  In 
error.  Ellis,  Webb  &  ElUs,  of  Ajnerlcus,  for 
defoidant  in  error. 

BTTSSELL.  J.  On  May  IB,  1911,  L.  M. 
Bambo  executed  a  written  agreement  to  sell 
to  J.  H.  Baker  a  tract  of  Ibnd  located  in 
Calhoun  county,  Oa.,  and  known  as  the 
Davis  estate  place,  conalsttng  of  1,635  acres, 
more  or  less,  at  flO  per  acre.  In  this  writ- 
ing It  was  provided  that  Baker  should  pay 
to  Bjambo  fl,000  on  June  10,  1911,  and 
execute  his  promissory  note  for  the  balance 
of  the  purchase  price,  to  become  due  De- 
cember 1,  1911,  whereupon  Ram  bo  should 
execute  to  Baker  a  bond  for  title  to  the  land. 
On  June  13,  1911,  Baker  signed  upon  this 
writing  the  following  Indorsement:  "I  here- 
by transfer  my  Interest  In  the  above  bill  of 
sale  to  J.  C.  Witt  for  valiutble  consideration." 
On  the  same  day  Witt  and  Baker  eiteied 
Into  a  writt«at  contract  in  which  it  was  stat- 
ed that  Witt  had  bon^t  from  Baker  l«nd 
described,  the  description  being  the  same  as 
that  contained  in  the  writing  from  Bambo  to 
Baker,  (and  that  It  was  agreed  that  Baker 
should  transfer  to  Witt  "the  blU  of  sale" 
from  Bambo,  and  that  Witt  would  make  the 
cash  paymoit  of  ^,000  and  execute  Us  note 
to  Bambo  as  described  In  the  instmment 
from  him  to  Baker.  The  contract  farther 
sttpnlated:  "It  Is  fnrttier  agreed  that  the 
said  J.  G.  Witt  uid  J.  H.  Baker  are  to  use 
their  best  efforts  to  make  a  sale  of  the  abore- 
~  described  land  and  divide  any  profits  they 
may  mata:e  over  and  above  the  net  cost  of 
same,  said  sale  to  be  made  on  or  before  the 
first  day  of  December,  1911.  and  the  mlni- 
mnm  price  sdiall  be  not  less  than  eleven 
($11.00)  dollars  per  acre,  and  the  said  J.  a 
Witt  agrees  thftt,  If  said  land  Is  not  sold  on 
or  before  the  first  day  of  December,  1911. 
then  he^  the  said  J.  C.  Witt,  further  agrees 
to  pay  the  said  J.  H.  Baker  two  and  one- 
half  per  cent  ot  tbe  purchase  price  of  the 
said  described  land  for  services  rendered  pre- 
vious to  this  dat&** 

Baker  brought  his  action  against  ^tt,  mak- 
ing substantially  the  following  allegations: 
WiU  Is  indebted  to  idalntlff  in  the  sum  of 
$408.75,  besides  interest  from  December  1. 
1911.  Baker  purchased  from  Bambo  the  land 
described  in  the  foregoing  document  at  the 
price  of  $10  per  acr^  and  transferred  to  Witt 
the  obligation  of  Bambo  to  convey  title; 
Witt  assuming  the  terms  and  conditions  of 


the  contract  made  with  Rambo.  On  or  about 
June  16,  1911.  Witt  paid  to  Rambo  a  part  of 
the  purchase  money,  and  Ramho  executed  to 
Witt  a  bond  for  title  to  the  land.  On  or 
about  November  30,  1911.  Witt  paid  the  bal- 
ance of  the  purchase  money  for  the  land,  and 
Rambo  executed  to  him  bis  warranty  deed. 
Thereupon  Witt  entered  Into  possesion  of 
the  land  and  is  now  in  possession.  The 
plaintiff  used  his  best  efforts  to  make  a  sale 
of  the  land  according  to  the  terms  of  the 
contract,  and  was  unable  to  do  so  on  or  be- 
fore December  1,  1911,  by  reason  of  all  of 
which  Witt  became  indebted  to  him  in  fixed 
sum.  Witt  answered,  denying  the  indebted- 
ness, admitting  that  he  haid  purchased  the 
land  from  Rambo  as  set  forth  In  the  petition, 
but  alleging  that  he  had  paid  only  $16,000  for 
the  1,635  acres.  He  declined  either  to  ad- 
mit or  deny,  for  want  of  sufilclent  Informa- 
tion, the  allegation  that  the  plaintiff  bad 
used  his  best  efforts  to  make  a  sale  of  the 
land  on  or  before  December  1,  1911.  For 
further  answer  the  defendant  averred  Oiat 
when  he  purchased  the  land  from  Baker  he 
was  to  have  clear  title,  and  that  after  exe- 
cuting the  contract  with  Baker  he  found  on 
record  in  the  office  of  the  clerk  of  the  sape- 
rlor  ' court  ot  Oalhonn  county  a  lease  of  the 
poplar.  CTpress,  and  ash  timber  located  on 
certain  portions  of  the  land,  which  lease 
was  stlU  in  force,  and  that  the  timber  there- 
in described  rnu  worth  $1,300.  The  eon- 
tract  betweoi  Baker  and  the  defoidant  did 
not  except  the  timber,  and  Baker,  tn  dlacaas- 
Ing  the  propoaitton  of  a  sal^  with  the  de< 
fraidant,  pointed  tt  out  to  lilm  aa  an  In- 
ducemmt  for  him  to  purchase  flie  land. 
About  the  time  the  dtfendant  paid  for  the 
property  his  attention  was  called  to  the  lease 
of  the  timber  on  tba  land,  and  he  called 
Bakers  attmtton  to  It  and  Baker  stated  to 
him  that  it  had  e^red,  ailment  or 
otherwise,  and  was  not  of  forces  and  Qist 
the  defmdant  would  get  all  ot  the  timber  on 
the  place  that  he  had  purchased.  Def^dant 
several  times  offered  to  pay  Baker  $400  (this 
sum  bdng  2^  per  cent  of  the  amount  whidb 
he  paid  for  the  land)  if  Baku  woidd  cOear 
up  the  timber  lease;  but  be  fiftUed  and  re- 
fused to  do  this.  The  existence  of  the  tim- 
ber lease  made  the  land  leas  valuable  by  $V 
300  than  It  would  have  otherwise  been.  De- 
fendant prayed  for  a  Judgment  against  tba 
plaintiff  for  $800:  The  plaintiff  demurred  to 
this  answer,  on  the  grounds  that  it  failed 
to  set  forth  a  defense  sought  to  vary  the 
terms  of  the  written  agreemoit  betweoi  the 
parties,  and  failed  to  show  how  the  defoid- 
ant  arrived  at  the  ralne  of  the  tlmbw  cover- 
ed by  the  lease  described  in  the  answw.  The 
demurrer  having  been  presented  In  term  time, 
an  otHex  was  passed  ttiat  the  case  be  heard  in 
vacation  on  April  11, 1913,  at  which  time  the 
court  should  have  authority  to  pass  upon 
all  demurrers  and  amendments  as  if  in  term 
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ttme,  and  enter  up  a  judgment  In  the  case, 
with  the  right  of  the  losing  party  to  except 
as  If  the  mlings  were  made  In  term.  It 
was  further  provided  In  the  order  that.  If 
tbe  hearing  was  not  bad  at  the  time  stated, 
the  court  would  have  the  right  to  oondnne 
the  bearing  to  a  futnre  date. 

At  the  hearing  on  April  11,  1911,  the 
plaintiff  amended  his  petition  by  adding  a 
copy  of  the  agreement  to  sell  executed  by 
Bambo  to  Baker,  a  copy  of  the  bond  for 
title  executed  by  Bambo  to  Witt,  and  a  copy 
of  the  deed  from  Bambo  to  Witt  In  both 
the  bond  for  title  and  the  deed  It  was  atlpu- 
Itted  that  the  Instrument  was  executed  sub- 
ject to  certain  turpentine  and  timber  leases 
theretofore  executed  by  the  grantor  to  tlm* 
ber  on  the  land  described.  In  each  of  these 
Inatmments  the  land  was  described  as  con< 
talning  1,S35  acres,  and  the  purchase  price 
was  stated  to  be  |16,000.  Thereupon  the  de- 
fendant oCTered  an  amendment  to  his  answer, 
averring  that  the  agreement  of  the  defendant 
to  pay  the  plaintiff  2^  per  cent  of  the  pur- 
chase price  of  the  land  for  serrlces  previ- 
ously rendered  was  without  consideration; 
tbat  Baker  did  not  render  any  services  for 
the  defendant  prior  to  that  date  or  In  con- 
nection with  this  transaction,  and  for  this 
reason  was  not  entitled  to  recover  the 
amount  sued  for.  It  was  further  averred 
tbat  Baker  was  unable  to  sell  the  defendant 
the  land  described  in  the  contract  between 
him  and  Baker,  and  that  Bambo  refused  to 
make  the  sale  to  him  except  subject  to  a 
certain  lease  (a  copy  of  which  is  attached  to 
the  answer)  of  the  cypress,  poplar,  and  ash 
timber  on  certain  portions  of  the  land  for 
$1,300,  to  expire  September  4,  1919.  It  was 
also  alleged  that  Baker  was  present  when 
the  def^dant  and  Bambo  Anally  consummat- 
ed the  trade,  that  the  defendant  bought  the 
land  from  Bambo  'upon  an  entirely  different 
contract  than  the  one  o^ade  with  Baker, 
and  tbat  "In  closing  the  trade  with  L.  M. 
Bambo  the  said  J.  H.  Baker  acaulesced 
therein,  and  therefore  agreed  that  the  con- 
tract between  J.  H.  Baker  and  this  defend- 
ant which  ia  sued  on,  should  become  null 
and  void  and  of  no  effect,  and  he  therefore 
waived  all  of  his  rights  in  said  contract 
when  the  sale  was  made  direct  by  L.  M. 
Bambo  to  this  defendant  on  a  different  con- 
tract altogether."  It  was  further  alleged 
that  Baker  was  engaged  in  the  real  estate 
business  in  Sumter  county,  Ga.,  did  not  have 
•  license  to  do  a  real  estate  business  In  Oal- 
houn  county,  Ga.,  and  the  amount  sued  for 
la  compensation  for  work  performed  by  him 
as  a  real  estate  Rgeat  in  connection  with 
the  transaction,  and  the  sale  was  made  by 
Baker  in  the  tegular  course  of  business  as 
a  real  estete  agent  The  trial  judge  took  the 
case  under  advisement,  and  on  April  26, 
1913,  entered  a  judgment  sustaining  the 
plaintiff's  demurrer  to  the  defendant's  an- 
swer as  amended,  and  entered  up  a  judg- 
ment as  In  case  of  defarU  in  favor  of  plain- 


tiff agalniit  the  defendant  for  the  inlnclittl 
sum  of  $408.70  and  $40.11  interest  The 
defendant  excepted. 

1.  Neither  the  agreement  of  sale  to  Baker 
executed  by  Bambo,  which  was  transferred 
to  Witt,  nor  tbe  contract  twtween  Baker  to 
Witt  contained  any  exception  in  reference 
to  the  timber  growing  on  the  land.  Grow- 
ing timber,  being  a  part  of  the  realtyi  woDld^ 
of  course,  paas  under  a  conveyance  of  the 
land  which  did  not  except  the  timber.  Upon 
the  face  of  the  pai;>ers.  Baker  obtained  an 
option  from  Bambo  and  transferred  his  oi>- 
tiou  to  Wlt^  and  at  the  same  time  executed 
to  Witt  an  agreement  to  sell.  There  is  noth- 
ing in  the  writing  binding  Witt  to  pay  Baker 
any  sum  of  money  for  the  option  which  the 
latter  had  procured  from  Bamba  The  <ml7 
stipulation  in  the  writing  under  which  Witt 
became  bound  to  pay  Baker  any  money  was 
that  providing  for  the  paymoit  of  2%  per 
cent,  of  the  purchase  price  "for  services  pre- 
viously nudered  to  this  data.**  So  far  as 
peai%  tbe  sondoea  tHiiB  routed  to  may  or 
may  not  have  bem  connected  with  the  sale 
from  Bambo.  For  augbt  that  appears,  tb«y 
may  have  been  services  rendered  in  an  en- 
tirely separate  and  distinct  transaction.  The 
petition  does  not  disclose  what  these  services 
were;  the  language  of  the  contract  is  am- 
biguous, and  it  is  nowhere  ^plained  In  tSiB 
pleadings.  The  snm  agreed  upon  to  be  paid 
could  not  have  been  Intended  as  compatsa- 
tlon  to  Baker  tor  making  a  bona  fld^  but  tm- 
successfttl,  9ttoTt  to  resell  ttie  land  for  Witt, 
for  the  services  rendered  wwe  those  perfbim- 
ed  prior  to  the  execution  of  the  contract 
If  the  agreement  to  pay  for  services  rendered 
referred  to  the  procuring  of  the  transfer  of 
the  option  from  Bambo,  the  defendant  would 
be  bound  to  pay,  because  It  Is  admitted  tbat 
Baker  did  procure  from  Bambo  an  agreement 
to  sell  the  land,  and  did  transfer  this  agree- 
ment to  Witt  The  fftct  tbat  Bambo  subse- 
quently declined  to  make  a  conveyance  which 
would  include  the  timber,  and  that  Witt  ac- 
cepted the  deed  which  excluded  the  timber, 
would  not  affect  Baker's  right  to  recover  com- 
pensation, if  the  parties  really  Intended  that 
he  should  be  paid  for  his  services  In  procur- 
ing the  option.  If,  on  the  other  hand,  the 
expression  "services  rendered  previous  to 
this  date,"  as  used  In  the  contract  between 
Witt  and  Baker,  referred  to  some  other  ser- 
vices, disconnected  from  the  purchase  from 
Rambo,  then  the  defendant's  pleas  were  suffi- 
cient to  raise  an  Issue.  It  Is  distinctly  aver- 
red that  no  services  were  rendered  by  tbe 
plaintiff,  and  hence  that  the  agreement  was 
without)  ooQsldecation.  The  recital  in  the 
contract  that  services  had  been  previously 
r^dered  would  not  estop  Witt  from  proving 
the  contrary.  This  recital  was  but  a  state- 
ment of  the  consideration  of  the  promise  to 
pay,  and  could  b  Inquired  Into  for  the  pur< 
pose  of  showing  that  no  services  had  been 
rendered,  and  that  the  cofl^g^dtg^^faO^lt 
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reason  without  conaideratioD.  See  W.  E. 
Coldwell  Co.  T.  Cowart,  140  Ga.  — ^  76  S.  B. 
425. 

To  recapitulate  the  effect  of  our  ruling 
la  as  follows:  The  expression  In  the  contract, 
"services  rendered  previous  to  this  date,"  la 
ambiguous.  If  It  should  appear  that  the 
parties  Intended  that  Baker  should  be  com- 
pensated for  his  services  in  procuring  the 
option  from  Hambo  and  transferring  it  to 
Witt,  upon  the  pleadings  as  they  now  stand 
the  plaintiff  would  be  entitled  to  recover. 
If,  however,  it  should  appear  that  the  ex- 
pression "services  rendered,"  as  used  In  the 
contract,  intended  to  relate  to  some  services 
disconnected  from  the  purchase  from  Rambo, 
then  the  bnrden  would  be  on  the  defendant 
to  show  that  no  services  were  in  fact  render* 
ed,  and  that  for  this  reason  his  promise  to 
pay  was  without  consideration.  So  much  of 
the  defendant's  plea  as  alleged  that  no  servic- 
es were  rendered  by  the  plaintiff,  and  that  for 
this  reason  the  promise  to  pay  was  without 
consideration,  should  not  have  been  stricken. 
The  other  portions  of  the  answer  were  prop- 
erly stricken,  as  they  set  forth  no  defense. 

Judgment  reversed. 


(13  Qa.  App.  3S0) 

WOIiVEBINB  SOAP  CO.  v.  SELLERS  et  aL 
(No.  4,841.) 

(Court  of -Appeals  of  Georgia.   Sept  9,  1913.) 
(Syllabua  by  the  Court.) 

APPEAIi  AND  £bBOB  ({  977*)— GrANTZITO  NeW 

Tbial—Vbbdict. 

In  this  case  the  verdict  was  not  demanded 
by  the  law  and  the  evidence,  and  the  judgment 
Rraoting  a  first  new  trial  will  not  be  disturbed. 

Civil  Code  1910.  i  6204. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  3860-3860;  Dec.  Dig.  g 
977.*] 

Error  from  City  Court  of  Cairo;  J.  R. 
Singletary,  Judge. 

Action  between  the  Wolverine  Soap  Com- 
pany and  R.  L.  Sellers  and  others.  From 
the  Judgment,  the  Soap  Company  brings  er- 
ror. Affirmed. 

B.  a  B^l  and  J.  8.  Weafhem,  both  of 
Cairo,  for  plaintiff  in  error.  R.  R.  Terrell,  of 
Whlg$iBm,  and  J.  M.  Sellers,  of  Cairo,  for  de- 
fendant  In  error. 

HILL,      J.   Judgment  affirmed. 


(18  Oa.  App.  39Z) 

MOORE  T.  ROSSER.   (Na  4,9240 
(Court  of  Appeals  of  Geoi^.   8^  9,  IffLS.) 

(SyUaVvt      the  Courts 
1.  Landiabd  aivd  Tenant  (i  270*)— DxnrBESs 

—Evidence. 

Where  a  tenant  agrees  in  writing  to  pay  to 
the  landlord  a  specified  amount  for  the  annual 
rental  of  premises  therein  described,  evidence  as 


to  the  annual  rental  nine  of  flie  premlees  U 

immaterial  and  irrelevant 

[Ed.  Note.~-For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  {§  1098-1123,  1125.  1126, 
1128-1139.  1146.  1148;  Dea  Dig.  I  270.*] 

2.  Landlord  and  ^nant  (|  ISO*)— Dutt  to 

Repair. 

In  the  absence  of  an  agreement  to  do  so,  a 
landlord  is  not  bound  to  repair  patent  defects 
in  a  building,  the  existence  of  which  was  known 
to  the  tenant  at  the  time  the  rental  contract 
was  entered  into.  Akin  v.  Perry,  119  Ga.  263, 
46  S.  B.  93. 

[Ed.  Note^— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  »  536/  688,  644-648,  566. 
556 ;  Dec.  Dig.  {  160.*] 

3.  Landlobd  and  Tenant  (S  270*)— Dibtbbss 

—I  NSTBUCTIOHS — DaICAOEB. 

In  a  contest  between  a  landlord  and  a  ten- 
ant on  a  distress  warrant  and  counter  affidavit 
where  each  party  claimed  damages  for  fallnre 
of  the  other  to  perform  the  mutual  stipalationa 
of  the  contract  in  divers  particulars,  it  was  not 
erroneous  to  charge  to  the  effect  that  the  dam- 
ages on  one  side  should  be  set  off  against  those 
on  the  other,  and  only  the  net  amount  of  the 
damages  should  be  allowed  the  tenant  as  a  de- 
duction from  the  amount  of  the  distress  war- 
rant JohnKm  T.  Patterson.  91  Ga.  631,  18 
S.  E.  S6a 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  »  1098-1123,  112!S,  1126, 
1128-1139,  1146.  Dec.  Dig.  I  270.*] 

4.  Appbai.  and  Ebbob  (S  1002*)— Vkbdict— 
Evidence. 

The  controlling  issues  In  dtis  case  were 
qnestions  of  fact,  as  to  which  the  evidence  was 
in  sharp  conflict. and,  it  appearing  that  no  er- 
ror of  law  was  committed  on  the  trial,  this 
court  will  not  disturb  the  verdict  end  tue  re- 
fusal of  the  lower  court  to  grant  another  trial 
must  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  3935-39^7;  Dec  Dig.  i 
1002.*] 

Error  from  City  Court  of  Greenville;  B. 

H.  Revill.  Judge 

Action  between  A.  O.  Hoore  and  A.  BC  Ros- 
ser.  From  the  Judgmoit,  Moora  brings  er- 
ror. Affirmed. 

McLanghUn  ft  Jonas^  at  Oreenrllle,  for 
plaintiff  in  error.  N.  F.  Culp^per,  of  Greoi- 
vllle,  for  defoidant  In  error. 

HILL^  G.  J.  Jodgment  affirmed. 

""""^       0»  Oa.  App.  457} 

F.  T.  HARDZ  &  CO.  v.  JONES  BROS. 
(No.  6,019.) 
(Court  of  Appeals  of  Georgia.   Sept  17,  1918.) 

(SvUabtu  hv  tk9  Oonrti 

I.  Pabtnebship  (1 190*)— Sals  or  Pbopbbtt 
— Recovebt  or  Phice. 

If  goods  owned  by  a  partnership  be  sold 
by  one  of  the  partners,  the  partnership  may  re- 
cover the  purchase  price  In  Ita  own  name, 
though  the  purchaser  has  no  knowledge  of  the 
existence  of  the  partoership. 

[Ed.  Note.— For  other  cases,  see  Partnerahipw 
Cent  Dig.  H  862-368;  Dec.  Dig.  1 199.*] 

2.  Affbal  and  Ebbob  A  728*)— Sn-Oiv  ahd 

COUNTEBCLAnC  (1  44*)  —  ASSIONICKNTB  OT 

E^BOB— Exclusion  of  Evidence— Saxx  or 
FiRu  Pbopebtt— Action  fob  Pbice. 

The  evidence  authorized,  if  it  did  not  de- 
mand, the  verdict.   The  assignment  of  error  np- 
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on  Oie  rejection  of  evidence  wae  not  well  tak- 
»n,  both  because  It  does  not  distinctly  appear 
what  the  witness  would  have  testified,  and  be- 
cause the  rulins  was  proper  upon  the  objection 
as  set  forth  in  the  answer  to  the  certiorari. 
The  defendant  did  not  claim  to  have  had  an 
affreemeot  with  the  plaintiff  partnership  which 
would  antborise  the  set-off  pleaded,  and,  if  the 
contract  relied  on  was  made  with  one  of  the 
partners  solely  in  Us  indl^dual  capacity,  and 
not  in  behalf  of'  the  firm,  evidence  as  to  the 
agreement  of  the  partners  was  not  relevant. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  3010-3012;  Dec  Dig.  { 
728;*  Set-Off  and  Counterclaim,  Cent.  Dig.  | 
68:  Dec  Dig.  I  44.*] 

Error  from  Superior  Court,  Brooks  Coun- 
ty ;  W.  E.  Thomaa,  Judge. 

Action  by  Jones  Brothers  against  F.  T. 
Hardy  &  Company.  Judgment  for  p1^- 
tiffs,  and  defoidant  brings  error.  Afibrmed. 

Banm  ft  Jolmson,  of  Quitman,  for  plaintiff 
in  error.  Branch  ft  Snow,  of  Qnltnuui,  for 
defbndanta  In  error. 

POITLB^J.  JndKment  afllrmed. 


<i3  Ob.  App.  my 

MORGAN  T.  STATE.   (Na  4,790) 
(Coort  of  Appeals  of  Georgia.   Sept  16,  1918.) 

(Syltabut  hy  the  Oowt.) 

Cbiminal  Law  (J  594*)— Contikuanok. 

The  showing  for  continuance  being  in  all 
respects  regular  and  in  compliance  with  the  re- 
qnlremoits  of  the  statute,  and  the  testimony  of 
the  absent  witneas  being  vitally  material  to 
the  defense,  tiie  court  ened  in  not  granting  a 
continuance. 

[Ed.  Note.— For  other  cases,  see  Crimhial 
Law.  Cent  Dig.  K  1821,  1322,  1332;  Dec  Dig. 
I  594.»] 

Error  from  Wty  Court  of  Madison ;  K.  S. 
Anderson,  Judge. 

Bob  Morgan  was  convicted  of  trlme^  and 
brings  error,  Berersed. 

E.  H.  George,  of  Madison,  for  plaintiff  In 
error.  A.  G.  Foster,  SoL,  of  Madison,  and 
Uttle  ft  Powell,  of  Atlanta,  for  the  State. 

RUSSELL^  J.  Judgment  revnsed. 


(95  S.  C.  403) 

STATE  ex  rel.  BAX  v.  BLEASE,  Goremor, 
et  aL 

(Supreme  Court  of  South  Carolina.    Sept  8, 
1913.) 

1.  States  (S  165*)— Bonds— Patmeiit^Notict 

TO  Holders. 

Where  the  action  of  the  State  Treasurer 
and  Treasurer  of  the  State  Sinking  Fund  Com- 
mission,  in  publishing  a  notice  to  holders  of 
state  bonds  to  present  them  for  payment,  was 
authorized  by  a  resolution  of  the  Sinking  Fund 
Commission,  passed  at  a  meeting  at  which  it 
ma  unquestioned  that  a  quorum  was  present, 
it  was  unnecessary  to  decide  whether  a  quorum 
was  present  at  a  aabsequent  meeting,  at  which 
it  was  attempted  to  ratify  su'rh  action. 

[Ed.  Note.— For  othei  cases,  see  States,  Cent 
Dig.  i  157:  Dec.  Dig.  |  165.*] 


2.  States  (i  165*)— Bonds— Powebs  or  Siiik< 

iNo  Fund  Coukibszon. 

Under  Act  Feb.  17,  1912  (27  St  at  Large, 
p.  788),  authorizing  the  State  Sinking  Fuod 
Commission  to  issue  bonds  and  stocks  for  the 
purpose  of  calling  in  and  paying  a  prior  is- 
sue of  bonds  and  stocks,  the  commission,  as 
to  matters  within  its  discretioQ,  Is  not  subject 
to  the  control  of  the  court 

[Ed.  Note.— For  other  cases,  see  States, 
Cent  Dig.  {  167;  Dec.  Dig.  |  165.*] 

8.  States  (|  IM*)— Bonds— Issuance  —  Di- 

TAIU. 

A  resolution  of  the  SUte  Sinking  Fund 
Commission  authorized  the  Comptroller  Gen- 
eral to  receive  proposals  for  the  purchase  of 
bonds  and  stocks  authorised  by  Act  Feb.  17, 
1912  (27  St  at  Large,  p.  738),  and  provided 
that  he  should  report  to  the  commission  the 
proposals  received,  and  provided,  further,  that 
the  commission  should  sell  the  bonds  and  stocks 
at  the  best  possible  price  obt^able,  not  less 
than  par  flat;  that  after  the  completion  of 
the  sale  th.e  treasurer  should  call  all  bonds 
authorized  to  be  redeemed  by  that  act  for  re- 
demption on  July  1,  1913,  but  that  if  the  sale 
fahould  not  be  onnpteted  by  that  dste,  the  call 
should  abide  the  further  order  of  the  commis- 
sion, '  and  that  the  new  Issne  of  bonds  and 
stocks  should  be  dated  and  bear  interest,  and 
should  specify  the  rate  of  interest  times,  and 
places  ofpayment  thereof,  etc.,  as  therein  pro- 
vided. The  resolution  was  adopted  at  a  meet- 
ing at  which  it  was  claimed  there  was  no  quor- 
um present  Beld,  that  the  resolution  involved 
matters  of  detail  either  fixed  by  the  terms  of 
the  act  or  within  the  discretion  and  judgment 
of  the  commission,  and  therefore  stiu  subject 
to  its  orders,  and  hence,  where  the  commiBsion 
subsequently  refused  to  revoke  such  resolution, 
it  impliedly  ratified  it 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig,  {  167;  Dec.  Dig.  {  ie(k*l 

4.  Statutes  (}  119*)— Titles  and  Sttbjkots 
or  AoTS. 

The  provision  of  Act  Feb.  17,  1912  (27 
St  at  Large,  p.  738),  authorizing  a  new  issue 
of  bonds  and  stocks  to  be  issued  by  the  State 
Sinking  Fund  Commiasion  for  the  purpose  of 
calling  io  and  paying  a  previous  issue,  is  ^er< 
mane  to  the  subject  expressed  in  the  title, 
whidk  recites  that  it  is  an  act  to  provide  for 
the  exercise  by  the  state  of  its  option  to  call  in 
and  pay  the  whole  or  any  part  of  the  bonds 
and  stocks  issued  under  an  act  mentioned,  and 
does  not  violate  Const  art  3,  i  17,  providing 
that  every  act  shall  relate  to  bnt  ime  subject, 
■wbiek  shall  be  expressed  in  its  title. 

[Ed.  Motc-^or  other  eases,  see  Statutes, 
Gent  Dig.  H 164-167;  Dec.  Dig.  |  119.«] 

6.  Offickbs  (S  30*)— Constitutional  Pbo vi- 
sions—Holdifq  Two  Oetices. 

Act  Feb.  17, 1912  (27  St  at  Large,  p.  738), 
authorising  the  State  Sinking  Fund  Commission, 
composed  under  other  statutory  provisions  of  the 
Uovemor,  State  Treasurer,  Comptroller  General, 
Attorney  General,  Chairman  of  the  Committee 
of  Finance  of  the  Senate  and  the  Chairman  of 
the  Committee  on  Ways  and  Means  of  the  House 
of  Representatives,  to  call  in  and  pay  certain 
bonds  and  stocks  of  the  state,  end  to  issue  new 
bonds  and  stocks  for  that  purpose,  does  not 
violate  Const  art  2, 12,  providing  that  no  per- 
son shall  bold  two  offices  of  honor  or  profit  at 
the  same  time,  dnce  membership  In  the  com- 
misBion  is  not  an  office,  but  merely  involves  the 
discharge  of  duties  imposed  by  law  on  the  vari- 
ous officers,  and  therefore  merely  an  incident 
to  their  respective  offices. 

[Ed.  Note. — For  other  cases,  see  Officers, 
Cent  Dig.  §{  87-43 ;  Dec.  Dig.  i  30.*] 
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6.  STATE8  (S  165*)— BONDB— PaTMBHT— STAT- 
UTOBT  PBOVISIOWa. 

The  act  of  1878  (16  St  at  Lar(e,  p.  618). 
and  anbsequent  acta,  anthorlMd  an  iarae  of 
bond!  and  atocka  by  the  atate  called  Oreen 
Consols.  Tariona  anbaequent  acts  aathorized 
the  issue  of  bonds  and  stocks  known  as  Brown 
Consols,  for  refunding  the  Green  Consols  and 
other  outstandine  debts.  Acts  Dec.  22,  1892. 
and  Dec  22,  1^3  &L  St  at  Large,  pp.  24, 
420),  aothonzed  a  new  Isaac  of  bonds  and 
atocka  known  as  Redemption  Brown  Consols, 
for  the  purpose  of  refunding  outstanding  bonda 
and  sfiicka  of  the  state,  including  Brown  and 
Oreen  Consols.  Act  Feb.  17,  1912  ^  St  at 
I^rge,  p.  738).  entitled  "An  act  to  provide  for 
the  exercise  bjr  the  state  of  its  option  to  call 
in  and  pay  the  whole  or  any  part  of  the  brown 
bonds  and  stocks  issued  under  an  act  *  *  .* 
approved  December  22,  A.  D.  1882,"  authoriz- 
ed the  Issuance  of  new  bonds  and  stocks,  and 
provides  by  section  6  that  the  proceeds  uiere- 
of  shall  be  applied  to  the  payment  of  the  re- 
demption bonds  and  stocks  issued  under  the  act 
of  1892  and  the  consolidated  bonds  and  stocks 
commonly  called  Brown  Consols,  and  to  no  oth- 
er pnrpose.  Section  7  provides  that  tba  pro- 
ceeda  of  sales  thereof  shall  be  kept  as  a  aepa- 
rate  fund,  to  be  used  exclusively  for  the  final 
redemptiOD  of  such  Brown  Bonds  and  Stocks 
issued  under  the  act  of  1882,  and  "said  consol- 
idated bonds  and  certificates  of  atock  herein- 
before described,"  but  that  ^e  rinking  fund 
commission  in  their  judgment  may  exchange  the 
new  bonds  for  Brown  Consols  upon  such  terms 
as  mav  best  subserve  th^  public  welfare.  Held, 
that  the  act  of  1912  does  not  authorize  the  re- 
funding of  Green  Consols  which  are  still  out- 
standing, "the  consolidated  bonds  and  stocks 
hereinbefore  described,"  mentioned  In  section 

7,  being  the  Brown  Consols  mentioned  in  sec 
tion  6. 

fBd.  Note.— For  other  cases,  see  States,  Cent 
^  1 167;  Dec.  Dig.  |  166.*] 

7.  STATUTBS   (I  119*)  — BOITDS  — PATinHT  — 

Statutort  Provisions. 

Act  Feb.  17.  1912  (27  St.  at  Large,  p.  738), 
so  far  as  it  authorizes  the  redemption  of  Brown 
Ooosola  In  addition  to  Redemption  Brown  Con- 
sols, violates  Const  art  3,  {  17,  which  provides 
that  every  act  shall  relate  to  but  one  subject 
which  shall  be  expressed  in  its  titie,  since  the 
title  specifically  limits  its  object  to  the  redemp- 
tion of  the  bonds  issued  nnder  Act  Dec.  SS, 
1892  (21  St  at  Large,  p.  24),  and  hence  only 
Redemption  Brown  Consols  issued  under  the 
act  of  1892  are  redeemable  thereunder. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  164-167;  Dec.  Dig.  |  119.*] 

8.  Statutes  (|  126*)— Titus  and  SuBJEcra 
or  Acts. 

While  Const  art  8,  t  17,  providing  that 
eveiT  act  shall  relate  to  but  one  subject,  which 
shall  be  expressed  in  its  title,  is  very  libemliy 
construed,  yet  when  the  titie  of  an  act  definite- 
ly and  specifically  limits  its  object,  the  court 
must  limit  the  operation  of  the  act  to  the  sub- 
ject so  expressed  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {{  192-186;   Dec  Dig.  |  126.*] 

8.  States  (f  165*)— BoNOft— Patunt— Siat- 

TTTOBT  PbOTISIONS. 

Act  Dec  22, 1882  (21  St  at  Large,  p.  24). 
authorized  an  issue  of  bonds  and  stocks  called 
Redemption  Brown  Consols,  for  the  purpose  of 
redeeming  other  outstanding  obligations  of  tlie 
state.  Act  Dec  22,  1893  (21  St  at  Large,  p. 
420),  authorized  the  surrender  of  certain  bonds 
and  certificates  of  stock  not  covered  by  the  act 
of  1892,  and  provided  that  the  treasurer  in  ex- 
change therefor  should  issue  bonds  or  certif- 
icates of  stock  of  the  kind  issued  under  the 
act  of  1892,  and  known  as  Redemption  Brown 


Consols.  The  bonds  Isaved  nitdsv.the  act  of 
1898  recited  that  they  were  issned  under  the 
act  of  1882.  Act  Feb.  17,  1912  ^  St  at 
Larg^  p.  788),  aothorlsed  the  ilnkiiig  fund 
commisnon  to  call  in  and  pay  the  bonds  and 
stocks  taaned  under  the  act  of  1882.  Beld, 
that  iHmda  and  stocks  issued  under  the  act  of 
1893  are  redeemable  under  the  act  of  1^12  as 
though  issued  nnder  the  act  of  1892,  the  act  of 
1893  being  Intended  as  an  amendment  sopiAe- 
menting  the  act  of  1892  and  enlarging  Its  scope, 
especially  as  the  state  Is  estopped  oy  the  re- 
cital in  such  bonds  to  deny  that  th«j  were  is- 
sued nnder  the  act  of  1882. 

pBd.  Note.— For  other  cases,  see  States,  Cent 
DTg.  1 1B7;  Dec  Dig.  1  168.*] 

10.  States  (i  144*)— Boniw— Patuht— Ls- 

OAUTT. 

The  refunding  of  certain  bonds  and  atocka 
of  the  state  would  not  be  enjoined  on  the 
ground  that  certain  of  them  were  issued  in  ex- 
change for  bills  of  the  bsnk'of  the  state  which 
were  stolen,  that  certain  others  were  issued 
after  the  time  provided  by  law,  or  to  persons 
other  than  those  authorized  by  law  to  receive 
them,  or  that  certain  others  were  issued  in  ex- 
change  for  stock  once  surrendered,  bat  not  can- 
celed, and  stolen  and  again  redeemed,  where  it 
was  not  alleged  that  any  of  tlia  b<^ers  were 
not  Innocent  purchasers  for  valoe  before  matu- 
rity and  without  notice,  that  they  did  not  rest 
upon  valid  debts  of  the  state,  or  that  they 
were  fraudulent  or  void  in  the^  inception. 

[Ed.  Note— For  other  cases,  see  Ststss,  Gent 
Dig.  I  156;  Dec  Dig.  {  164>] 


IL  Statu  (t  116*)— ImuEBiBDins*— Poi 

TO  GONODR. 

The  refunding  of  a  vaHd  existing  debt  does 
not  increase  the  debt  of  the  stste,  and  does  not 
need  the  sanction  of  the  qualified  electors  un- 
der Const  art.  10,  |  11,  providing  that  the 
General  Assembly  shall  not  create  any  further 
debt  or  obligation,  except  for  the  orduiary  and 
current  business  of  the  state,  without  submit- 
ting the  question  as  to  the  creation  of  such 
new  debt  to  the  qaaUfled  electors  st  a  general 
election. 

[Bd.  Noter-For  other  cases,  see  States,  Oont. 

Dig.  i  114;  Dec  Big.  |  116>] 

12.  States  (1  144*)  —  Nxootiabu  Papek  — 
Liability. 

The  liability  of  a  state,  npm  negotiable 
paper  issued  by  competent  antbori^,  Is  the 
same  as  that  which  attaches  to  private  indt- 
viduals  under  like  drcumstancea, 

[Ed.  Note.— For  other  cases,  see  States,  Ont 
Dig.  I  140;  Dec.  Dig.  I  144.*} 

13.  States  <{  144*)  —  Negotiabu  Papes— 
Bona  Fide  PuBOBAnas— Pbebuicptiorb. 

Holders  of  negotiable  paper  issned  by  tiM 
state,  in  the  absence  of  any  showing  to  the 

contrary,  are  presumed  to  be  innocent  parchw 
ers  for  value  before  maturity,  and  without  no- 
tice of  any  objection  to  its  vslidity. 

[Ed.  Note.— For  other  caaea,  see  States,  Cent. 
Dig.  i  140;  Dec  Dig.  1 144.*] 

14.  States  (8 144*)— NaQoTiABrs  Papeb— No- 
tice TO  Bona  Fide  Holdbbs. 

When  authority  to  issue  negotiable  pai>er 
in  the  name  of  the  state  exists,  neither  irregu- 
larities nor  frauds  on  the  part  of  the  officers 
or  agents  of  tiie  state  Intrusted  with  ttie  exer- 
cise of  such  authority  will  affect  It  In  the  hands 
of  innocent  purchasera  for  value  before  matu- 
rity and  wiuioot  notice. 

[Ed.  Note.— For  other  caaes,  see  States,  Ont 
IHg.  I  140;  Dec  Dig.  t  144.*] 

15.  States  (t  144*)  —  Neootiablb  Pafeb  — 
Notice  or  Bona  Fide  Holdbbb. 

The  state  is  estopped  to  deny  recitals  on 
the  face  of  negotiable  paper  in  the  hands  of 
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innocent  parcliasen  for  nlm  btfore  mataritjr 
and  irithoat  notice. 

[Ed.  Note.— For  other  cftsee,  we  Statei,  Cent. 
Dig.  I  140;  Dec.  Dig.  1 144.*] 

16.  BTATtms  (1 119*)-^riTUEB  AND  SuBjiora 
OF  Aois. 

The  proTlaion  of  lection  16  of  the  Joint  res- 
olution of  ICarch  22,  1878  (19  St  at  Large,  p. 
672),  declaring  certain  bonds  and  certificates 
of  stock  of  the  state,  lasaed  after  the  terms 
of  the  oflkers  who  executed  them  had  expired* 
to  be  in  aU  respects  as  if  ther  had  been  issued 
before  the  expiration  of  such  terms  of  office, 
is  germane  to  the  subject  expressed  in  the  title, 
wuch  redtes  that  It  Is  a  resolution  providing 
m  mode  of  ascertaining  the  debt  of  the  state 
and  of  Uquidatiug  and  settling  it,  and  hence  the 
resolution  did  not  violate  Const  1868,  art  2,  | 
20,  requiring  the  subject  of  sets  to  be  express- 
ed ia  their  title. 

(Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {8  164-167;  Dec.  Dig.  |  119.*] 

17.  BtAum  (I  158*)  —  BoNDi  —  BATznamoN 
OF  Intaud  Bonds. 

.The  provision  of  section  16  of  the  Joint 
resolution  of  March  22,  1878  (16  St  at  Large, 
p.  672),  for  ascertaining  the  debt  of  the  state 
and  liquidating  and  settling  it  that  certain 
bonds  and  certificates  of  stock  issued  after  the 
terms  of  the  officers  executing  them  had  ex- 
pired were  thereb;  dedared  to  be  in  all  re- 
spects as  if  the;  had  been  issued  before  the 
expiration  of  such  terms  of  office,  was  valid, 
since,  there  being  no  constitutional  requirement 
that  the  bonds  or  certificatM  of  stock  should 
b«  issued  by  any  particular  officer  or  person, 
the  Legislature  might  have  provided  for  tbelr 
issuance  by  private  individuals  as  agents  of 
the  state,  and  might  ratify  sndi  unanthoriied 
issuance. 

[E^d.  Note.— For  other  cases,  see  States,  Cent 
Dig.  {  149:  Dec.  Dig.  %  l&a*] 

18.  8TATDII8  (i  119*)— TlILU  AlTD  SOBJBOTS 

OF  Acts. 

Act  December  20,  1878  (16  St  at  Large, 
p.  704),  entitied  "An  act  to  extend  the  time  for 
refunding  the  unquestionable  debt  of  the  state '' 
authorized  the  refunding  until  October  21,  1879, 
of  obligatioDs  issued  prior  to' January  1,  1866, 
and  no  others.  Act  December  24,  1879  (17  St 
at  Large,  p.  110),  entitled  "An  act  to  continue 
in  force  an  act  to  extend  tbe  time  for  refunding 
the  unquestionable  debt  of  the  state,"  extended 
the  time  for  refunding  obligationB,  Issaed  prior 
to  JanuaiT  1, 1866,  to  October  31, 1880,  and  also 
provided  for  the  refunding  of  obligationa  issued 
after  January  1,  1866.  Held,  that  the  provi- 
^on  for  refunding  obligations  issued  after  Jan- 
uary 1,  1866,  did  not  relate  to  a  subject  not  ex- 

Sressed  in  the  title  of  the  act  contrary  to 
ionst  18^  art  2,  i  20,  since  the  title  of  the 
act  of  1878  was  broad  enough  to  embrace  a 
declaration  by  the  Legislature  of  what  the  un- 
qoestionable  debt  of  the  state  consisted,  and 
hence  to  include-  such  provision,  and  the  act 
of  1879  was  in  effect  oidy  an  amendment  of 
the  act  of  1878,  continuing  it  in  force  and  ex- 
tending its  provisions  to  another  dass  of  debts. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  164-167 ;  Dec  Dig.  |  119.*] 

19.  States  (i  lie*)— Bonds-Time  fob  Pat- 

KXm^REUOVAI.  OF  LlUrTATION. 

Act  Feb.  25,  1896  (22  St.  at  Large,  p.  183). 
prohibited  the  refunding  of  coupon  btmds,  and 
the  coupons  thereof,  after  20  years  from  the 
maturity  of  the  bonds.  Act  Feb.  10,  1912  (27 
8t  at  large,  p.  922)  repeals  the  act  of  1896 
as  to  two  certain  bonds  which  matured  in  1888. 
Beld,  that  the  act  of  1912  and  the  reminding  of 
such  bonds  thereunder  did  not  increase  the  in- 
debtedness of  the  state  contrary  to  Const,  art 
10,  I  11,  forbidding  the  General  Assembly  to 
create  any  further  debt  or  obligation,  except 


for  the  ordinary  and  earrent  budnen  of  the 
state,  without  submitting  the  question  as  to  the 
creation  of  sudi  debt  to  the  electors,  since  stat- 
utes of  limitations  do  not  affect  tho  TaUdlty  « 
a  debt  barred  thereby,  or  the  moral  obligation 
to  pay  it  Aud  the  act  of  1896  therefore  did  not 
destroy  any  valid  bond  after  the  expiration  of 
20  years  from  Its  matnri^,  but  merely  prerent- 
ed  the  treasurer  from  refunding  it 

nCd.  Note.— For  other  cases,  ses  States  Oant 
IMg.  1 114;  Dec.  ©Ig.  |  116.*! 
20.  States  (|  166*1     BoetdS  —  PAxmiT  — 

"Date  of  Issue. 

Under  Act  Dec  22,  1892  (21  St  at  lATg^ 
p.  24),  anthoridog  the  Issuance  of  bonds  ana 
certificates  of  stocK  by  the  state,  and  providliut 
that  the  state  reserve  to  itself  the  right  to  call 
in  and  w  the  whole  or  any  part  of  the  Issue, 
at  any  time  after  the  expiration  of  20  years 
from  the  date  of  issue,  the  "date  of  issue"  is 
the  date  borne  by  the  bonds  and  stocks,  and 
not  the  date  when  they  were  actually  issued, 
and  hence  they  were  ul  redeemable  20  years 
after  January  1,  1893,  the  date  which  all  bore, 
though  some  were  not  actually  issued  until 
later. 

[Ed.  Note.— For  other  cues,  see  States,  Oent 
Dig.  tl67;  Dec  Digi  |  166* 

For  other  definitions,  ses  Words  and  Fhfaa- 
es,  vol  2,  p.  18S1.  j 

2L  States  (|  166*)--B<uiiis— PATMSiiT-OAir- 

CXLLATIOH. 

Act  Dec  22,  1892  m  St  at  Large,  p.  24). 
authorising  an  issue  of  bonds,  pronded  that 
the  Sinking  Fund  Commisdon  should  invest  all 
sums  coming  into  their  hands  in  the  bonds  is- 
sued under  that  act  hold  them  as  aaseta  of  the 
sinking  fnud,  collect  the  interest  thereon,  and 
reinvest  the  interest  In  such  consols,  so  that 
the  sinking  fund  should  be  cumulative.  It  fur- 
ther provided  that  the  state  reserved  the  right 
to  caU  in  and  pay  the  whole  or  any  part  of  ue 
issue  at  any  time  after'  20  years  from  the  date 
of  issue.  Held,  that  it  was  tmly  intended  to 
make  tiie  sinking  fund  cumulanve  until  the 
time  anived  for  final  redemption  of  the  bonds 
and  stocks,  for  the  payment  of  which  it  was 
set  apart;  and,  tiie  state  having  ezerdsed  its 
option  to  redeem  such  bonds  and  stocks,  the 
comnUssion  was  not  required  to  longer  hold 
those  called  for  p»ment  as  assets  of  the  sink- 
ing fund,  but  should  cancel  them. 

I.  Note.— Fot  otbet  easea,  see  States,  Osnt 
I  167;  Dec  Dig.  i  166l«] 

"To  be  officially  reported." 

Original  action  for  an  Injunction  by  th» 
State,  on  the  relation  of  W.  W.  Ray,  against 
Cole  L.  Blease,  Governor,  and  others,  com- 
posing the  State  Sinking  Fund  Commisston. 
Ordered  in  accordance  with  the  opinion. 

Weston  ft  Atco^  of  GoliinU>ta,  f  or  petltlan- 
er.  Attorney  General  PeeitleB  and  J.  Fraser 
Lyon,  of  Colombia,  for  respondents. 

HYDBIOK,  J.  At  tbe  sssslon  of  1912  the 
L^rislatore  passed  an  act  entiUed  "An  act 
to  provlda  for  the  zeroise  by  the  state  of 
its  option  to  call  In  and  pay  the  whole  or  any 
part  of  the  Brown  Bonds  and  Stodss,  Issued 
under  an  act  entitled  'An  act  to  provide  for 
the  redemption  of  that  portion  of  the  state 
debt  known  as  the  Brown  Consol  Bonds  and 
StoAs,  by  the  issue  of  other  bonds  uid 
stocks,'  approved  December  22,  A.  D.  1892.** 
27  Stat  p.  78a  The  act  provides  that  the 
Sinking  Fund  Commission,  which  Is  compos- 
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ed  of  Qie  OoTernor,  the  State  TreaBnrer,  the 
Comptroller  Genenl,  the  Attorn^  General, 
the  Chairman  of  the  Committee  on  Finance 
of  the  Senate  and  the  Chatziaau  of  the  Oom- 
mittee  on  Ways  and  Means  of  the  Honse  of 
RepresmtatiTes,  ahall  have  authority  to  ex- 
ercise the  option  reserved  to  the  state  In  the 
refunding  act  of  1892  (21  Stat.  p.  24)  to  caU  In 
and  pay,  at  the  expiration  of  20  years  from 
the  date  of  Issue  thereof,  the  whole  or  any 
part  of  the  bonds  and  stocks  issued  thereun- 
der, dated  January  1,  1893,  and  known  as 
Redemption  Brown  Consols,  and,  for.  that 
purpose,  that  the  commission  shall  be  au- 
thorized to  issue  and  sell  4  per  cent  bonds 
and  stocks,  not  exceeding  the  aggregate  out- 
standing amount  of  the  bonds  and  stocks 
that  have  been  or  may  be  issued  under  said 
act  of  1892,  and  certain  previous  refunding 
acts,  which  are  fipeclQcally  mentioned. 

During  the  year  1912,  the  commission  pass- 
ed several  resolutions,  and  took  some  steps 
preliminary  to  carry  out  the  provisions  of  the 
act  Hon.  Vf.  It.  Mauldln,  who  was  chair- 
man of  the  Committee  on  Finance  of  the 
Senate,  died  before  either  of  the  meetings  of 
the  commission  herein  mentioned  was  held, 
and  thereby  a  vacancy  In  the  commission  was 
created.  On  October  80,  1912,  the  commis- 
sion passed  a  resolution  that  its  clerk  ascer- 
tain what  amount  of  the  sinking  fund  would 
be  available  on  January  2,  1913,  for  retiring 
the  Brown  Consols,  and  that,  when  the 
amount  was  ascertained,  "the  necessary  steps 
be  taken  fdr  calling  In  the  bonds  to  collect 
the  amount  thereof  to  be  paid  off  and  retir- 
ed." That  resolution  was  adopted  at  a 
meeting  of  the  commission  attended  by  four 
of  its  members,  and  its  validity  has  not  been 
questioned.  On  December  2,  1912,  in  porstt- 
nnce  of  that  resolution,  the  State  Treasurer, 
who  la  the  secretai^  and  treasurer  of  the 
commission,  published  over  his  signature,  as 
State  Treasurer  and  treasurer  of  tiie  com- 
mission, in  a  financial  paper  in  New  York 
and  in  two  dally  papers  in  this  state,  a  no* 
tice  to  the  holders  of  Bedsnptton  Brown 
Bonds,  issued  under  the  act  of  1892,  and 
numbered  from  3,781  to  4,819,  both  included, 
to  present  the  same  to  him,  on  January  1, 
1913,  for  payment,  and  that  interest  accru- 
ing thereon  after  said  date  would  not  be 
paid. 

On  December  28,  1912,  pursuant  to  a  call 
of  the  chairman  of  the  commission,  due  no* 
tice  of  which  was  given  to  each  member 
thereof,  the  Attorney  General,  the  Comptrol- 
ler General,  the  State  Treasurer,  and  Hon.  Ll 
J.  Browniog,  who  had  been,  and  claimed  that 
he  was  then,  chairman  of  the  Committee  on 
Ways  and  Means  of  the  House  of  Represent- 
atives, met  together  as  the  Sinking  Fund 
Commission,  and  by  unanimous  vote  passed 
several  resolutions  relative  to  the  refunding 
of  the  state  debt,  under  the  act  of  1912,  the 
substance  of  which  was  as  follows:  (1)  Rati- 
fying the  publication  of  the  notice  by  the 


treasurer  above  mentioned.  ^  Anthoristng 
the  Comptroller  General  to  rec^ve  proposals, 
pursuant  to  pubUshed  advertlsemoit  or 
otherwla^  for  the  purcfhase  of  the  issus  of 
bonds  and  stocks  which  the  commission  was 
authorized  by  the  act  of  1912  to  issue.  (3> 
That  the  Comptroller  General  report  to  the 
commission  the  proposals  received,  and  that 
the  commission  sell  tbe  bonds  and  stocks  at 
the  best  price  obtainable,  not  less  than  par 
flat  (4)  That  after  the  completion  of  said 
sale,  the  treasurer  call  all  Bedemption  Brown 
Bonds  (not  already  called)  for  redemption 
on  July  1,  1913,  but  If  said  sate  should  not 
have  been  completed  by  that  date,  said  call 
should  abide  the  further  order  of  the  com- 
mission. (5)  That  the  new  Issue  of  bonds 
and  stocks  should  be  dated  and  bear  inter- 
est from  January  1,  1913,  B[>ecifying  the  rate 
of  interest  times,  and  places  of  payment 
thereof,  and  the  date  of  maturity  of  the 
bonds  and  stocks,  and  the  privilege  of  re- 
demption, accQrding  to  the  terms  of  the  act. 
The  validity  of  these  resolutions  is  question- 
ed by  the  petitioner  and  by  some  of  the  re- 
spondents, on  the  ground  that  when  they 
were  adopted,  Mr.  Browning's  term  of  office 
as  a  member  of  the  House  of  Bepresentatives 
bad  expired,  and  he  was  not  therefore  a 
member  of  the  commission,  and  without  him 
there  were  only  three  members  present  and, 
as  four  members  were  necessary  to  constitute 
a  quorum,  no  business  could  have  been  law- 
fully transacted  at  said  meeting.  Section  10 
of  article  3  of  the  Constitution  provides  tiiat 
the  terms  of  office  of  representatives  chosen 
at  a  general  election  shall  begin  the  Monday 
following  such  election.  Mr.  Browning's 
successor  was  elected  at  tbe  general  elec- 
tion held  on  November  5,  1912;  therefore  it 
is  contended  that  he  was  not  a  lawful  mem- 
ber of  the  commission  on  December  23, 1912, 
the  date  on  which  the  resolutions  In  question, 
were  passed. 

On  January  6, 1913,  Uiis  action  for  Injunc- 
tion was  commoiced  against  the  former 
members  of  the  commi^on  to  test  the  consti- 
tutionality of  the  act  of  1912,  and  the  author^ 
ity  of  the  commission  thereunder  to  pay  or 
refund  certain  outstanding  bonds  and  stodks, 
which  are  particularly  mentioned  in  tbe  peti- 
tion, and  the  validity  of  the  resolution  of 
December  23,  1912,  in  order  that  all  ques- 
tions as  to  the  validity  of  the  bonds  and 
sto(^  which  may  be  lEBued  by  the  commis- 
sion may  be  finally  settied  and  determined. 
After  the  General  Assembly  had  convoied. 
pursuant  to  the  Constitution,  and  after  the 
state  officers,  who  had  been  elected  at  Uie 
general  election  on  November  C,  1912,  had 
been  Inaugurated  and  qualified,  and  a  Chair- 
man of  the  Committee  on  Finance  of  the 
Senate  and  a  Chairman  of  the  Committee  on 
Ways  and  Means  of  the  House  of  Bepresent- 
atives had  been  appointed,  an  order  was 
passed  making  these  new  officials  parties 
respondent  herehp^    A^r  ,r^^§j^been 
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aied  on  bdialf  of  all  the  rec^ndents,  the 
case  was  referred  to  Halcott  P.  Green,  Esq., 
as  apedal  teferei^  to  take  and  report  the 
testlmonj.  together  with  Ola  flndinga  fhere- 

UPOD. 

The  referee  finds  that  the  allegations  or 
snggeetlona  contained  in  the  return  of  His 
ESxcellency,  the  Governor,  are  nnsustalned. 
In  so  far  as  it  is  therein  alleged  or  suggested 
tbmt  there  was  any  Irregularity  or  fraud  in 
connection  with  the  refunding  of  bonds  un- 
der the  act  of  1802,  or  any  unfairness,  im- 
propriety, illegality,  or  collusion  in  connection 
with  any  understanding  or  agreement  on  the 
part  of  the  former  members  of  the  commis- 
ston,  or  any  of  them,  with  any  person,  firm, 
or  corporation  relative  to  the  pnrdiase  or 
sale  of  the  bonds  and  stocks  to  be  issned 
nuder  the  act  of  1912,  or  with  reference  to 
the  bringing  of  this  actton.  As  the  matters 
referred  to  do  not  affect  the  validity  of  the 
bonds  and  stoifts  to  be  Issued,  and  as  no 
excQ)tton  has  been  taken  to  the  findings  of 
the  refieree^  we  deem  it  nrntecessary  to  pro- 
long this  opinion  by  a  more  dialled  state- 
ment or  consideration  of  them. 

[1]  It  aroeers  that  the  action  of  the  State 
TVeasnrer  and  ^Treasnrer  of  tlie  Sinking 
Fond  Gonimlasion,  in  advertising  the  call 
tor  the  Redemption  Brown  Bonds,  herein- 
before moittoned,  to  be  presented  to  blm  on 
Jannazy  1,  1918,  for  payment,  was  based 
upon  and  antluwized  by  the  resolution  of 
the  commission  passed  at  its  meeting  on 
October  80,  1912,  at  whl<A  there  was  a  qno- 
mm  of  members  vriuwe  title  to  office  at  that 
time  la  onqnestlmied.  and  that  the  res^^utlon 
of  December  28,  1912,  so  far  aa  that  call  Is 
concmied,  was  only  an  aUiempt  to  ntl^ 
what  he  had  done.  As  his  action  was  based 
upon  nnquestioned  and  nnqnestlonable  ao- 
thoiity.  It  needed  no  ntlflcatlon,  whldi  Is 
necessai^  only  when  It  is  sought  to  validate 
an  act  done  without  authority. 

[2, 3]  ^  to  the  <^er  resolutions  <it  that 
date,  Uie  substance  of  whldi  has  been  herein- 
before stated,  it  need  tmly  be  said  that  it 
appears  from  their  nature  that  they  involve 
matters  of  detail  whl(^  are  either  fixed  by 
the  terma  of  the  act,  or  such  aa  are  within 
the  discretion  and  Judgment  of  the  commla- 
aion  in  carrying  out  the  provisions  of  the. 
ac^  and  are  therefore  still  subject  to  Its 
orders;  but  aa  to  matters  within  their  dis- 
cretion the  conunlsalon  is  not  subject  to  the 
control  of  the  court  Furthermore,  It  ap- 
pears that  the  commiaalon  as  now  constitut- 
ed, refused  to  revdlce  these  reaolutlona,  and 
tbereby  impliedly  ratified  them.  It  fellows, 
tberefore,  that  it  is  unnecessary  to  decide 
wbether  the  resolutions  passed  at  the  meet- 
ing of  December  23,  1912,  are  valid  or  not ; 
b«ice  any  decision  or  discussion  of  the  quea- 
tlona  involved  in  that  issue  would  be  mere 
obiter  dictum. 

[4]  The  validity  of  the  act  la  questioned 
under  the  allegation  that  it  violates  section 
17  of  article  8  of  the  Constitution.  wUch 


provides  that  every  act  shall  relate  to  but 
one  subject,  which  shall  be  expressed  In  its 
title.  The  apedflc  objection  la  that  the  body 
of  the  act  provides  for  the  Issuance  of  bonds 
and  stocks,  while  the  title  expressed  only 
the  subject  of  providing  for  the  exercise  of 
the  state's  option  to  call  in  and  pay  certain 
bonds  and  stocks.  It  la  argued  that  the  sub- 
ject of  calling  In  and  paying  certain  bonds 
and  stocks  Is  not  broad  enough  to  cover  the 
Issuance  of  refunding  bonds  and  stocks.  But 
the  titie  Is  broader  than  the  argument  as- 
sumea  It  expresses  the  subject  of  making 
provision  for  the  exercise  of  the  state's  op- 
tion to  call  in  and  pay  certain  bonds  and 
Btotka,  and  whatever  the  L^Islature  de^ed 
necessary  or  proper  to  make  provision  to 
accomplish  that  purpose  is  germane  to  the 
subject  expressed  In  the  title.  The  issuance 
of  bonds  and  stocks  la  the  usual  method  of 
accompllahing  such  a  purpose,  and  in  fhla 
respect  the  act  does  not  violate  the  Constitu- 
tion. State  V.  O'Day,  74  6.  a  448,  M  a  B. 
607,  and  cases  dted. 

[B]  It  is  next  aUeged  that  the  act  violates 
section  2  of  article  2  of  the  Constitution, 
which  provides  that  no  person  shall  hold  two 
offices  of  houOT  or  profit  at  the  same  time. 
The  specific  point  is  that  the  Sinking  Fund 
Commission  is  Illegally  oonstitoted.  In  that 
tt  la  composed  of  public  officers.  The  answer 
to  this  objection  Is  that  membership  In  the 
commission  la  not  an  office.  It  merely  In- 
Tolvea  the  dlachanB  ot  duties  Imposed  hy  law 
upon  the  various  officers  who  compose  the 
commission— duties  which  are,  therefore, 
merely  Incident  to  their  respective  offices. 
State  T.  Potterfleld,  47  8.  a  7B,  2S  a  B.  89; 
State  T.  Green,  R2&a  620,  80  8.10.688. 

[I,  r]  Without  stating  in  detaU  the  legUa- 
tlon  under  which  tiie  obllgationa  of  the  state 
have  been  funded,  consolidated,  and  refunded 
from  time  to  time,  It  will  be  sufficient,  for 
the  purpose  of  making  dear  the  objections 
which  we  shall  next  consider,  to  say  that 
since  the  war  between  the  states  there  have 
been  three  piincUial  issuea  of  bonds  and 
Bto<^B.  The  first  are  called  Green  Consola. 
These  were  issued  under  the  act  of  1873  (IS 
St  at  Large,  p.  SIS),  and  subsequttit  acta 
amending  and  extending  Its  provisions.  Aft* 
er  the  greater  part  of  the  state  debt  had 
been  refunded  under  that  act,  It  was  dis- 
covered that  many  of  the  Green  Consols  had  ' 
been  Issned  to  redeem  bonds  and  stock  whldi 
had  been  Issued  without  authority  of  law, 
and  were  therefore  void.  After  Investigation 
Into  the  validity  of  the  entire  debt  of  the 
state,  the  Letfslature,  In  various  acts  from 
1878  to  1880,  authorised  the  issuance  of 
bonds  and  stocks  to  take  the  place  of  Green 
Consols  found  to  be  valid;  and  ftnr  tiie  re- 
funding of  the  remaining  outstuidlng  vaUd 
debt  of  the  state.  These  bonds  were  to  be  of 
the  same  kind  as  Green  Coiu>oIb  In  every 
respect  material  to  the  present  Inquiry,  ex- 
cept their  color.  They  were  colored  brown, 
and  are  commonly  known  aa  BrowxrGonBQls] 
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All  Green  Consols  and  Brown  Consols  ma- 
tured July  1.  1893.  In  1892  the  Legislature 
passed  an  act  entitled,  "An  act  to  provide 
for  the  redemption  of  that  part  of  the  state 
debt  known  as  the  Brown  Consol  Bonds  and 
Stocks  by  Issue  of  other  bonds  and  stocks." 
21  Stat  !>.  24.  The  bonds  and  stocks  Issued 
under  this  act  are  called  Redemption  Brown 
Consols.  It  wtU  be  seen  from  the  title  of 
the  act,  abore  quoted,  that  It  contemplated 
the  redemption  of  only  the  Brown  Consols, 
fiut,  at  the  date  of  Its  passage,  there  were 
stlil  outstanding  some  Green  Consols  and 
some  other  obligations  of  the  state  which  had 
not  been  refunded,  either  In  Green  Consols 
or  Brown  Consols,  which  were,  however, 
still  fundable  to  Brown  Consols;  hence  the 
act  authorized  an  issue  of  new  bonds  and 
stocks  sufficient  in  amount  to  redeem  all  the 
bonds  and  stocks  of  the  state  which  hadi  been 
or  might  be  Issued  under  the  act  of  1873,  and 
all  subsequent  acta  authorizing  the  Issue  of 
bonds  and  stocks.  Thereafter,  by  the  act 
of  December  22,  1883  (21  Stat  p.  420),  the 
Legislature  authorized  the  State  Treasurer 
to  refund  in  Redemption  Brown  Consols  the 
valid  principal,  with  Interest  to  July  1,  1893, 
of  all  bonds  and  stocks  then  fundable  in 
Brown  Consols.  Doubtless  this  act  was 
found  to  be  necessary  because  of  the  specific 
limitation,  both  In  the  title  and  In  the  body 
of  the  act  of  1892,  of  the  use  of  the  Issue 
of  bonds  and  stocks  therein  authorized,  and 
the  proceeds  of  the  sale  thereof  to  the  re- 
demption of  Brown  Consols.  There  are  still 
outstanding  certain  Greoi  Consols  which 
have  not  been  refunded. 

The  petitioner  conteuds  that  the  act  of 
1912  does  not  authorize  the  refunding  of 
these  outstanding  Green  Consols  for  two  rea- 
sons: (1)  Because  the  body  of  the  act  not 
only  does  not  anOioriEft  it,  but  forbids  the 
refunding  of  any,  except  Brown  Consols; 
(2)  because,  if  the  body  of  the  act  can  be 
properly  construed  as  authorizing  the  refund- 
ing of  Qreen  Consols,  it  violates  the  Gonsti- 
tutiod,  and  is  void  to  that  extent  because 
that  subject  Is  not  expressed  in  its  title. 
This  cont^tion  must  be  sustained  upon  both 
grounds.  While  the  act  is  by  no  means  as 
clear  as  It  should  have  been  upon  this  sub-. 
Ject,  yet  we  think,  taking  all  of  its  provi- 
aions  together,  and  considering  them  In  the 
light  of  the  other  act  upon  the  same  subject, 
the  Intention  to  be  gathered  from  the  lan- 
guage used  problbita  the  fnndtog  of  any  ex- 
cept the  Brown  Consols,  lasned  under  ttie  act 
of  1892.  The  only  provlstons  of  the  act  upon 
this  subject  are  found  In  sections  6  and  7. 
Section  6,  after  auttiorlzlng  the  sale  of  tb» 
issue  by  the  cranmlsfdon,  provides  that  "Uie 
proceeds  thereto  ishall  be  applied  to  the  pay- 
ment ot  the  said  redemption  bonds  and 
stocks,  issued  under  the  act  of  1882,  and  the 
consolidated  bonds  and  certificates  of  stocks, 
commonly  called  Brown  Consols,  and  to  no 
otbw  purpose."  Section  7,  after  providing 
for  the  sale  and  registry  of  the  bonds  and 


stocks,  says,  "And  the  proceeds  of  mu£b 
sales  shall  be  kept  as  a  separate  fund,  to  be 
used  exclusively  for  the  final  redemption  of 
such  Brown  Bonds  and  Stocks  Issued  nnda*- 
the  act  of  1892,  and  said  consolidated  bonds 
and  ceitiflcates  of  stock  hereinbefore  de- 
scribed a«  shall  not  be  exchanged  for  the 
bonds  and  certificates  of  stock,  the  issue  of 
#hlcb  Is  provided  for  In  this  act:  Provided, 
however,  that  the  Sinking  Fund  Commission, 
If,  in  their  ju^ment  it  is  best  to  do  so. 
shall  have  authority  to  exchange,  in  whole 
or  in  part,  the  new  four  per  cent  bonds  for 
Brown  Consols  upon  such  terms  as  may  best 
subserve  the  pubUc  welfare."  Counsel  for 
the  commission  admits  that  section  8  limits 
the  use  of  the  proceeds  of  sale  to  the  pay- 
ment of  Redemption  Brown  Consols,  issued 
under  the  act  of  1882,  and  to  Brown  Consols, 
but  they  contend  that  the  proHslon  of  section 
7,  above  quoted,  is  inconsistent  therewith, 
and,  being  last,  It  should  control.  But  when 
we  construe  the  provid<nia  of  both  sections 
together,  in  the  light  of  the  other  parts  of 
the  act  as  we  must  ttiere  Is  no  inconsistency. 
Section  6  refers  to  two  well-known  classes 
of  Brown  Consols,  to  wit  Red^ption  Brown 
Consols,  Issued  under  the  act  of  1882,  and 
Brown  Consols,  Issued  under  previous  acts. 
Section  7  refers  to  the  same  two  classes, 
first  "such  Brown  Bonds  and  Stocks  Issued 
under  the  act  of  1892,"  and  second,  "said 
consolidated  bonds  and  certiacates  of  sto<^ 
hereinbefore  described,"  which  can  certainly 
as  dearly  be  referred  to  the  Brown  Consols 
mentioned  in  section  6  as  to  any  other,  and 
when  so  referred,  there  is  no  Inconsistency 
In  the  terms  of  the  statute.  When  there  are 
two  possible  constructions  of  the  provisions  of 
an  act  oi^e  of  whldi  makes  them  consistent 
with  each  other,  and  the  other  makes  Uum 
inconsistent  the  former  must  be  adopted. 

[I]  While  the  body  of  the  act  does  author- 
Ize  the  redonption  both  BedempUoa 
Brown  Consols  and  Brown  Consols,  the  title 
specifically  limits  tlie  act  to  the  redempttmi 
of  bonds  and  stocks  issued  tmder  the  act 
of  1892,  namely.  Redemption  Brown  Consols. 
While  the  courts  construe  the  provision  of 
the  Constitution  in  question  (that  an  act 
shall  relate  to  but  oob  subject  wblcb  shall 
be  expressed  in  Its  title)  very  liberally  to 
the  end  that  legfalatlon  shall  not  tberelv  be 
needlessly  hampered  and  embarrassed,  attll, 
when  the  title  of  an  act  definitely  and  specU- 
caUy  limits  Its  object,  as  that  of  the  act  oC 
1892  does,  to  itie  redemption  of  a  partieolar 
and  spedfled  issue  of  bonds,  the  ooort  must 
limit  the  operatTon  of  the  act  to  the  subject 
so  expressed  in  the  title.  Otherwise  the  pro- 
vl^on  of  the  Constitution  in  questt<m  would 
be  set  at  naught  The  Legislature  may  have 
bad  good  reasons  for  limiting  the  oomndssAon 
to  the  redemption  of  tiie  consols  Issued  under 
the  act  of  1882.  But  It  Is  not  for  ns  to  In-' 
quire  whether  it  had  any  reasons,  or  wheOier 
they  were  good  or  bad,  or  whetiier  the  foil- 
nre  to  provide  for  the  redemptlim  of  all  the 
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outstanding  obUgationB  of  the  state  la  only 
a  casus  omlasos.  In  eitber  event  we  have  no 
power  to  dispraise  with  the  mandate  of  the 
Constitution.  The  commlaslon  Is  therefore 
limited  to  the  redemption  of  Redemption 
Brown  Consols  issued  under  the  act  of  1892. 

It  is  argued,  however,  tliat  Green  Consols 
are,  by  the  act  of  1893,  fundable  in  Redemp- 
tiOD  Rrown  Consols,  and,  this  being  so,  the 
holders  thereof  could  have  them  so  refunded, 
and  tlien  the  commission  could  refund  the 
latter,  and  that,  as  the  law  does  not  require 
tbe  doing  of  useless  things,  such  circuitous 
proceedings  should  be  unnecessary.  On  the 
other  hand,  the  court  cannot  sanction  the 
doing  of  that  by  the  commission  which  Is 
positively  forbidden  by  the  Legislature. 
Moreover,  the  commission  cannot  issue  bonds 
or  stocks  under  the  act  of  1892.  Under  that 
act  bonds  and  stocks  were  Issued  by  the 
treasurer.  Whether  the  treasurer  can  still 
Issue  Redemption  Brown  Consols,  under  the 
act  of  1892,  to  refund  Green  Consols  te  a 
question  which  we  are  not  called  npon  to 
answer. 

[I]  The  next  question  is  whether  the  com- 
mission has  authority  to  refund  Redemption 
Brown  Conaols,  issued  under  the  act  of  1893, 
as  consols  Issued  under  the  act  of  1892.  As 
we  have  seen  above,  the  act  of  1893  was 
clearly  Intended  as  an  amendment  supple- 
menting the  act  of  18^  whereby  its  scope 
was  enlarged  so  as  to  permit  the  refunding, 
not  only  of  Brown  Consols,  but  also  of  all 
outstanding  obligations  fundable  in  Brown 
Gon8Ql&  The  act  specifically  requires  tliat 
the  consols  Issued  thereunder  shall  be  of  the 
tind  Issued  under  the  act  of  1892,  known  as 
Redemption  Bi-own  Consols,  and  the' consols 
issued  under  tbe  act  of  1893  recite  on  their 
&ce  that  they  were  issued  under  that  act 
As  we  shall  presently  see,  the  state  Is  es- 
topped to  deny  that  they  were  so  issued. 

[10]  We  proceed  next  to  dispose  of  the  ob- 
jection to  refunding  certain  bonds  and  stocks 
wbldi  are  made  in  the  following  subdivisions 
of  paragraph  20  of  the  petition : 

"20.  Certain  bonds  and  stocks  about  to  be 
refunded  under  tbe  act  of  1912  are  not  bind* 
Ing  obligations  of  the.  state,  and  therefore 
BOQii  refunding  will  be  an  attempt  to  increase 
the  indebtedness  of  the  state  for  extraordi- 
nary purposes  without  an  election,  contrary 
to  the  provisions  of  section  11  of  article  10 
of  the  state  OonstitiiUon.  tor  the  following 
reasons  [a,  and  J  are  hereinafter  consid* 
ered]: 

"(c)  Brown  Conaols  predicated  npon  the 
$19,279.75  bUls  of  the  Bank  of  the  State 
stolen  and  outstanding  at  the  time  of  Issu- 
ance of  such  Brown  Consols,  as  stated  in 
paragraph  16,  are  not  binding  obligations  of 
tlie  state,  nor  is  any  bond  or  stock  whose 
origin  Is  to  be  traced  to  said  Brown  Consols 
In  00  far  as  It  rests  thereon,  because  tbe  Is- 
suance of  said  Brown  Consols  was  an  at- 
tempt to  Increase  the  debt  of  the  state  for 
extraordinary  purposes,  without  an  deetlon, 
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contrary  to  artide  16  of  the  state  Consti- 
tution of  1868. 

"(d)  The  act  entitled  'An  act  to  extend  the 
time  within  which  bills  of  the  bank  of  the 
state  may  be  funded,  and  to  provide  the  man- 
ner of  funding  the  same,'  approved  December 
24,  1880,  above  mentioned  in  paragraph  17, 
authorized  until  July  1,  1881,  the  presenta- 
tion of  bills  of  the  Bank  of  tbe  State  for  ex- 
amination and  exchange  for  Brown  Consols. 
Section  S  of  said  act  provided  as  follows: 
That  from  and  after  tbe  first  day  of  July, 
1881,  oU  action  and  right  of  action,  claim 
and  demand,  whatsoever,  upon  the  obliga- 
tions of  the  corporation  known  as  the  presi- 
dent and  directors  of  the  Bapk  of  tbe  State 
of  South  Oandlna,  and  Inddrat  to  or  grow- 
ing out  of  said  obligations,  shall  cease  and 
determine,  and  from  tbencefortb  shall  be  for- 
ever  barred.'  This  act  has  nevw  been 
ammded  or  r^ealed.  After  July  1, 1881,  tbe 
end  at  the  period  limited  by  said  act,  $38,- 
laOM  of  bills  were  presented,  and  $18,069  Ji9 ' 
of  Brown  Consols  were  issned  in  ex6hang& 
Tbe  Issnance  of  said  $18,069^19  of  Brown 
Consols,  npon  bills  of  the  Bank  of  the  State 
presented  after  tbe  time  limited  for  such 
presentation  by  tbe  act  of  December  24, 1880, 
was  unauthorised,  and  such  Brown  Consols 
are  not  btndlng  obligations  of  tbe  stalt^  nor 
are  any  bonds  or  stocks  restli^E  npon  sadb 
Brown  Consols  binding  obligations  In  so  far 
as  they  so  rest" 

"(f)  In  the  months  of  July  and  September, 
1893,  but  after  July  1,  1893,  $1,029.29  of 
Brown  Consols  were  Issued  In  exchange  for 
other  bonds  and  stocks  as  shown  by  tbe  sec- 
ond schedule  appended  to  paragraph  18 
hereof,  and  Immediately  thereafter  were  re- 
deemed by  exchange  for  4^  per  cent  Re- 
demption Brown  Consols  of  like  amount  As 
the  acts  providing  for  the  Issuance  of  Brown 
Consols  directed  that  they  should  mature 
July  1,  1893,  and  therefore  did  not  author- 
ize the  issuance  of  such  Brown  Consols  after 
that  date,  and  as  the  act  of  1892,  providing 
for  the  issuance  of  4%  per  cent  Redemption 
Brown  Consols,  limited  to  July  1,  1893,  the 
time  within  which  Brown  Consols  could  be 
excbanged,  therefore  said  $1,029.29  of  Re- 
demption Brown  Consols  were  issued  without 
authority  of  law,  and  are  not  binding  obliga- 
tions of  the  state.  Moreover,  the  act  of 
1893  did  not  authorize  the  refunding  by  ex- 
change of  Brown  Consols  surrendered  by 
persons  other  than  the  purcliasers  of  tbe 
new  consols,  and  said  $1,029.29  of  Brown 
Consols  were  surrendered  by  persons  other 
than  such  purchasers. 

"(g)  Brown  Consols,  In  the  aggregate 
amount  to  about  $706,203.87,  Issued  prior  to 
July  1, 1893,  were  surrendered,  and  exchang- 
ed for  4^  per  cent  Redemption  Brown  Con- 
sols after  that  date,  contrary  to  tbe  above- 
mentioned  provisions  of  the  act  of  1892,  lim- 
iting the  time  for  such  surrender  and  «x- 
change,  and  therefon  the  4)6  per  c«riu  Con- 
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sols  Issued  In  exchange  for  such  Brown  Con- 
sols were  issued  without  authority  of  law, 

"(b)  A  number  of  4  per  cent.  Redemption 
Brown  Consols  issued  under  the  act  of  1889 
as  amended  In  1890  were  surrendered  after 
July  1,  1893,  and  new  4%  per  cent  Redemp- 
tion Brown  Consols  were  Issued  in  exchange. 
Section  15  of  the  act  of  1892  authorized  the 
surrender  of  4  per  cent  bonds  and  the  issu- 
ance of  such  4%  per  cent  bonds  In  exchai^e 
therefor  'as  provided  in  this  act'  and  the  lim- 
itation of  time  for  surrender  and  exchange  of 
Brown  Consols  contained  in  this  act  must 
therefore  be  applicable  also  to  the  surrender 
and  exchange  of  the  4  per  cent  Redemption 
Brown  Consols.  The  new  4%  per  cent  Con- 
sols Issued  in  exchange  for  4  pa  cent  Con- 
sols surrendered  after  July  1.  1898,  were 
therefore  issued  without  authority  of  law. 

"(i)  At  some  time  between  the  years  18^ 
and  1902,  at  least  $14,500  of  4%  per  cent. 
Redemption  Brown  Consol  Bonds,  surren- 
dered and  exchanged  for  stock  pursuant  to 
said  act  of  1892,  were  not  canceled  as  re- 
quired by  said  act,  but  were  stolen  by  a 
clerk  In  the  office  of  the  State  Treasur- 
er, $7,000  of  said  stolen  bonds  have  since 
been  surrendered  and  exchanged  for  stock  as 
provided  In  the  act  of  1892.  Although  the 
Supreme  Court  has  held,  In  the  case  of  Ehr- 
Ilch  T.  Jennings,  Treasurer,  78  S.  C.  269  [58 
S.  E.  922,  125  Am.  St  Rep.  795,  13  Ann.  Cas. 
1166],  that  the  state  was  estopped  to  deny 
the  validity  of  one  of  said  bonds,  which  was 
In  the  hands  of  a  bona  flde  purchaser,  it  has 
not  been  established  that  the  others  have 
reached  the  hands  of  bona  fldo  purchasers; 
and,  nntil  that  fact  be  established,  the  Is- 
suance of  new  bonds  and  stocks,  predicated 
upon  such  other  stolen  bonds  or  stock  Issued 
in  exchange  therefor  will  be  nnauthorlsea 
by  law,  and  contrary  to  the  provisionB  of  sec- 
tion 11  of  article  10  of  the  state  Gonstltn- 
tlon." 

The  following  principles  were  established 
in  the  Bond  Debt  Cases,  12  S.  a  200,  and 
the  cases  of  Robertson  v.  Tillman,  39  S.  C. 
208, 17  S.  B.  678,  and  Ehrllch  r.  Jennings,  78 
S.  G.  200,  58  S.  E.  922.  125  Am.  8t  Rep.  795, 
18  Ann.  Cas.  1166 : 

[11]  (1)  The  refunding  of  a  Talld  existing 
debt  does  not  increase  the  debt  of  the  state, 
and  therefore  needs  not  the  sanction  of  the 
qualified  electors,  which  is  required  by  sec- 
tion 11  of  article  10  of  the  Constitution  be- 
fore the  public  debt  can  be  Increased. 

[12]  (2)  The  liability  of  the  state  upon  ne- 
gotiable paper,  issued  by  competent  author- 
ity, is  the  same  as  tiiat  which  attaches  to 
private  Individuals  under  like  drcnmstances. 

[13]  (3)  Holders  of  such  paper,  la  ttie  ab- 
sence of  allegation  to  the  contrary,  are  pre- 
sumed to  be  innocent  purchasers  thereof  for 
value,  before  maturity,  and  without  notice  tA 
any  objection  to  which  It  may  be  liable. 

[14]  (4)  When  authority  to  issue  such  pa- 
per exists,  nether  Irregularities  nor  firauds 
on  the  part  of  the  officers  or  agents  of  the 


state  who  are  Intrusted  with  the  exercise  of 
such  authority  will  affect  It  in  the  bands  of 
such  holders. 

[t  6]  (5)  The  state  Is  estopped  to  deny  reci^ 
als  on  the  face  of  such  paper  in  the  hands  of 
such  holders. 

Under  the  principles  above  stated,  the 
objection  made  In  each  of  the  foregoing  sub- 
divisions must  be  overruled,  because  it  Is 
not  alleged  in  the  petition  that  any  of  the 
holders  of  the  consols  which  the  commission 
propose  to  redeem  are  not  innocent  purchae- 
ers  thereof  for  valve,  before  maturity,  and 
without  notice  of  the  defects  alleged ;  nor  Is 
It  alleged  tliat  any  of  said  consols  are  not 
rested  upon  valid  d^ts  of  the  state,  or  tJiat 
they  were  firandnlent  or  void  in  thcAr  incep- 
tion. Otlier  reasons  might  be  assigned,  but 
we  deem  the  foregoing  snffident 

[ie,  17]  The  diqmsition  of  the  rpmalnlng 
subdivisions  of  paragraith  20  d^wnds  some- 
what upon  otlier  principles  besides  those 
above  stated. 

"(a)  Oreen  Consol  Bonds  and  Stoc&s  in  ttie 
aggregate  amount  of  $64,600,  described  by 
their  numbers  and  denominations  in  the 
report  of  the  bond  commission,  were  report- 
ed by  the  bond  commission  to  have  been  ex- 
ecuted and  Issniad  after  the  terms  of  office  of 
the  officials  who  executed  and  issued  them 
had  exi^nd,  as  stated  in  paragraphs  12  and 
18,  and  said  consols  were  tbwefon  not  bind- 
ing obllgatl<ma  of  the  state.  These  Oreen 
Consols  are  rtferred  to  in  the  following  ex- 
tract from  section  15  of  tbe  ^Joint  resoluUim 
providing  a  mode  of  ascertaining  tbe  debt  of 
the  state  and  of  liquidating  and  settling  the 
same,*  Approved  March  22,  1878:  That  the 
bonds  and  certificates  of  stock  and  exchange 
and  transfer  cwtiflcates  of  stock  mmtloned 
in  said  r^rt  as  issued  by  F.  Lb  Oardoeo  as 
State  Treasnm,  the  same  b^g  signed  by 
D.  H.  Ohamberlaln  as  Governor  and  coon- 
terslgned  by  Thomas  O.  Dunn  as  Oomptrollw 
General,  after  the  terms  of  theee  <MflBdals  had 
expired,  amounting  in  the  whole  to  |54;000. 
be  and  the  same  are  herein  declared  to  be 
in  all  respects  as  If  the  aame  bad  beoi  issued 
before  the  expiration  of  said  tbe  tetnu  of 
office  of  said  officials;  and  the  validltT  there- 
of sball  be  determined  as  hereinbefore  pro- 
vided. •  •  •  *  This  ptoTlaion  did  not  44^ 
erate  to  validate  fbaae  Green  Consols  be- 
cause such  validation  is  not  expimaoA  In  tbe 
title  of  said  joint  resolution,  and  because 
such  validation  would  have  Increased  the  in- 
debtedness of  the  state  for  extraordbury  pur- 
poses without  an  election,  contraxy  to  article 
16  of  Uie  state  Constitution  of  1868.  None 
of  said  Green  Consols,  nor  any  bond  or 
certificate  of  sbx^  whose  origin  la  to  be 
traced  to  said  Grem  Cmsols,  Is  a  binding 
obligation  of  Qie  state  In  so  far  as  It  rests 
thereon. 

Under  the  decisions  of  this  court,  construing 
and  applying  the  provision  of  the  Gonstltn- 
tlon  In  question,  ttie  title  of  tiie  joint  resolu- 
tion referred  to  in  this  Bi^fMHyl^i^  ;^earij 
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comprehmfdTe  enough  In  the  expression  of 
Its  subject  to  embrace  the  validation  of  the 
Issuance  of  these  consols  by  the  officers  nam- 
ed, after  the  expiration  of  their  terms  of 
office.  The  subject  of  the  rraolatlon  was 
providing  a  mode  of  ascertaining  the  debt  of 
the  state.  As  to  these  consols,  the  mode  pro- 
vided as  to  the  Irregularity  of  their  Issuance 
was  the  declaration,  by  the  Legislature  It- 
self^ that  they  were,  so  far  as  that  matter 
was  concerned,  a  part  of  the  valid  debt  of 
the  state,  a  matter  clearly  germane  to  the 
subject  expressed  in  the  title.  They  were 
validated  only  with  respect  to  that  irregu- 
larity. In  all  other  respects  their  validity 
was,  by  the  terms  of  the  resolution,  subject 
to  the  investigation  and  decision  of  the  court 
of  claims.  Just  as  if  they  had  been  issued 
by  said  officials  while  In  office.  There  was 
no  requirement  of  the  Constitution  that  they 
should  be  Issued  by  any  particular  officer  or 
person.  Therefore  it  was  competent  for  the 
Legislature  to  provide  that  they  should  be 
issued  by  private  individuals,  as  the  agents 
of  the  state ;  and,  of  course,  it  had  the  pow- 
er to  ratify  what  it  could  have  authorized  in 
the  first  Instance.  Morton,  Bliss  &  Co.  v. 
Comptroller  General,  4  S.  G.  430. 

[II]  It  is  not  allied  that  these  consols 
were  not  rested  upon  valid  debts  of  the  state. 
If  they  were,  as  we  have  seen,  the  refund- 
ing of  them  did  not  increase  the  debt  of  the 
state. 

"(b)  The  act  entitled  'An  act  to  extend  the 
time  for  funding  the  unquestionable  debt 
of  the  state,'  approved  December  20,  1S78 
<16  St.  at  Large,  p.  704),  above  mentioned  In 
paragraph  14,  authorized  tbe  refunding,  un- 
til October  31,  1879,  of  obligations  Issued 
prior  to  January  1, 1866,  and  no  others.  The 
act  entitled  *An  act  to  continue  In  force  an 
act  to  extend  the  time  for  funding  the  un- 
questionable debt  of  the  state,'  approved  De- 
cember 24,  1879  <17  St  at  Large,  p.  110). 
above  mentioned  In  paragraph  15,  authorized 
the  refunding,  until  October  31,  1880,  of  obli- 
gations Issued  prior  to  January  1,  1SG6,  and 
also  obligations  Issued  after  that  date  which 
should  be  found  valid  by  Special  Commis- 
Eloner  Colt  The  subject  of  refunding  obli- 
gations Issued  after  January  1,  1866,  is  not 
expressed  In  the  title  of  the  latter  act 
required  by  section  20  of  article  2  of  the  state 
Constitution  of  1868,  and  therefore  no  Brown 
Consols  Issued  for  such  refunding  pursuant 
to  said  act  nor  any  bond  or  certificate,  whose 
origin  Is  to  be  traced  to  said  Brown  Consols, 
is  a  binding  obligation  of  the  state  in  so  far 
as  it  rests  thereon." 

Neither  the  title  of  the  act  of  1878,  nor  that 
of  1879,  mentions  any  particular  debt  of  the 
state,  the  time  for  the  refunding  of  which 
was  extended.  In  both  the  unquestionable 
debt  of  the  state  was  the  subject  of  the  ex- 
tension, without  regard  to  whether  It  was 
Issued  before  or  after  1866.  The  subject  ex- 
pressed Id  the  title  of  the  act  of  1878  Is  clear- 
ly broad  enough  to  embrace  the  declaration 


by  the  Legislature,  In  the  body  of  the  act  of 
what  the  unquestionable  debt  of  the  state 
consisted,  which  at  the  date  of  that  act  was 
confined  to  oWtimtlonR  issued  prior  to  Jan- 
uary 1, 1866-  If  at  that  time  there  had  exist- 
ed a  class  of  obligations  issued  after  January 
1,  1866;  which  were  considered  unquestion- 
able, it  is  clear  that  provision  might  have 
been  made  for  refunding  them  also.  If  so, 
it  is  equally  clear  that  it  could  have  been 
made  thereafter  by  amendment  of  the  act; 
and  ttie  act  of  1879  is,  in  effect  only  an 
amendment  of  the  act  of  1878  (which  was  In- 
tended to  be  only  of  temporary  force),  con- 
tinuing It  In  force  and  extending  Its  provi- 
sions to  another  class  of  debts,  to  wit,  those 
issued  subsequent  to  January  1, 1866,  which 
had  t>eett  Investigated  and  found  to  be  valid 
by  the  special  commissioner.  It  foUowa  that 
this  objection  cannot  be  sustained. 

*'(e)  The  act  of  1892,  after  authorizing  the 
sale  of  the  4%  per  cent  Redemption  Brown 
Consols  *at  not  less  than  par  or  face  value,* 
and  directing  the  application- of  the  proceeds 
thereof  to  the  payment  of  the  Brown  Con- 
sols, and  to  no  other  purpose,  authorized 
and  required  the  State  Treasurer  to  receive 
from  the  'purchasers'  of  the  new  consols, 
who  should  surrender  Brown  Consols  be- 
fore July  1,  1893,  all  such  consols  tendered 
by  them,  and  to  Issue  new  4%  per  cent  con- 
sols of  equal  face  value  In  lieu  of  and  in  ex- 
change for  Brown  Consols  so  surrendered. 
It  was  further  provided  that  the  'holders'  of 
the  4  per  cent  Redemption  Brown  Consols 
should  have  the  right  to  surrender  them  and 
receive  in  exchange  therefor  4^  per  cent 
Bedemptiou  Brown  Consols  of  equal  face 
value  'as  provided  In  this  act'  The  supple- 
mentary act  of  December  22,  1893,  provided 
for  surrender  by  the  holders  of  all  bonds 
and  stocks  refundable  In  Brown  Consols  and 
the  Issuance  of  4Vi  per  cent  Bedemption 
Brown  Consols  directly  in  exchange  therefor 
upon  the  same  terms  upon  which  they  were 
refundable  In  Brown  Consols.  $5,401,955.86 
of  the  4^  per  cent  Bedemption  Brown  Con- 
sols now  outstanding  were  Issued  In  the  fis- 
cal year  ending  October  31,  1893,  and  the  re- 
maining $220,556.11  were  Issued  subsequent- 
ly. Of  the  former  $5,250,000  were  Issued  to 
a  purchasing  syndicate  pursuant  to  a  con- 
tract made  in  March,  1893,  $150,926.57  were 
Issued  to  holders  of  4  per  cent  consols  In  ex- 
change for  a  lllie  amount  of  such  consols, 
and  $1,029.29  were  Issued  to  holders  of 
Brown  Consols  Issued  after  July  1.  1893,  In 
exchange  for  a  like  amount  of  such  consols, 
making  a  total  of  $5,401,955.86.  The  syndt* 
cate  purchased  the  new  consols  at  'par  flat'— 
that  is,  at  the  face  value — without  Includ- 
ing accrued  interest  and  made  payment  of 
$2,929,506.74  In  cash  and  $B,320,403.26  In 
Brown  Consols  of  equal  face  value,  making 
a  total  of  $5,250,000.  The  bonds  Issued  to  the 
purchasing  syndicate  and  paid  for  In  cash 
were  Issued  at  various  times,  beginning  May 
16. 1898,  and  ending  July^^^^^b^[e 
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Issued  to  the  porcliadng  syndicate  and  paid 
for  In  -Brown  Oonsols  were  Issued  at  various 
times,  beginning  Kfay  16,  1803,  and  ending 
July  10,  ISGtS.  The  $6,260,000  of  Redemption 
Brown  Consols  Issued  to  ttke  purchasing  syn- 
dicate exceeded,  hy  $20,118-80,  the  amount 
($6,229,886.20)  of  Brown  Consols  then  out- 
standing and  refundable  under  the  act  of 
1S92,  as  shown  by  the  first  schedule  append- 
ed to  paragraph  IS.  This  overissue  was  due 
to  the  fact  that  In  estimating  the  amount  of 
Brown  Consols  to  be  redeemed  on  July  1, 
1893,  the  date  of  their  maturity,  the  officers 
who  made  the  contract  with  the  purchasing 
syndicate  allowed  some  margin  for  such 
Brown  Oonsols  as  might  be  Issued  between 
the  date  of  the  contract  and  July  1,  1893 
(there  being  still  outstanding  many  bonds 
and  stocks  ezdiangeable  for  Brown  Consols), 
and  the  amount  of  Brown  Oonsols  Issoed  dur- 
li«  Budi  period  was  not  as  large  as  was  ex- 
pected. Of  the  $2,929,596.74  in  cash  received 
In  1893  from  the  purchasing  syndicate  for  Re- 
demption Brown  Consols,  sold  as  aforesaid, 
the  sum  of  $1,746.66  atlU  remains  In  the 
treasury;  the  sum  of  $20,919Jtl  was  ap- 
plied In  1894  to  the  payment  of  Green  Con- 
sols (without  authority  of  law),  and  the  re- 
mainder of  the  cash  received  from  the  pnr^ 
chasing  syndicate  was  applied  to  tlie  pay* 
ment  of  Brown  Consols.  The  Issuance  of 
said  $20,113.80  of  Redemption  Brown  Con- 
sols In  excess  of  the  amount  of  Brown  Con- 
sols refundable  under  the  act  of  1892  was 
not  authorized  by  the  act  of  1892,  and  was  an 
attempt  to  increase  the  debt  of  the  state 
without  an  election,  In  violation  of  section 
11  of  article  10  of  the  state  Constitution  of 
1895.  Said  $20,113.80  of  Invalid  consols  were 
among  $22,525.55  of  consols  Issued  on  July 
5,  6,  and  8,  1893  (after  issuance  of  all  other 
consols  sold  to  the  syndicate  and  paid  for 
cash);  and,  as  they  cannot  be  distinguish- 
ed by  date  of  issue  from  the  remaining  por- 
tion of  said  $22,525.53  of  consols,  all  of  said 
$22,525.56  of  consols  must  be  deemed  Invalid." 
.  State  Treasurer's  Report  for  1893,  pp.  7, 
8.  114. 

The  following  finding  of  the  referee,  as  to 
the  allegations  contained  In  this  subdivision, 
to  which  no  exception  has  been  taken,  show 
that  this  ground  of  objection  cannot  be  sns- 

talned. 

"I  therefore  conclude  as  matter  of  fact: 
(1)  That  there  was  no  overissue  of  Redemp- 
tion Brown  Consols  under  tbe  act  of  1892, 
and  that  the  entire  proceeds  of  said  issue 
of  bonds,  with  the  exception  of  the  sum  ot 
$1,746.65,  now  In  the  state  treasury,  has  been 
used  in  tbe  payment,  redemption,  and  retir- 
ing of  Brown  Consols  and  4  per  cent  Brown 
Redemption  Consols.  (2)  That  no  part  of  the 
said  sum  of  $20,113.80,  being  the  difference 
between  the  proceeds  <^  sale  of  the  Redemp- 
tion Brown  Consols  and  the  amonnt  ot  out- 
standing Brown  Consols  refundable  under 
the  act  of  1892  as  shown  by  the  treasurer's 
report  and  alleged  In  said  subdivision  (e)  of 


said  paragraph  20  oC  petitlflo,  was  used  in 
tbe  payment  or  redaiqition  ttf  Green  Con- 
sols, but  that  the  whole  of  said  sum,  with 
the  exception  of  the  amount  now  remaining 
in  tbe  treaauxT.  was  used  for  the  payment, 
redempUcm,  and  letlilng  of  Brown  Conatfl 
Bonds  and  Stotto** 

[II]  *'a)  In  tbe  present  year,  $1,160  of  Be- 
demptlon  Brown  Consols,  were  Issued  in  ex- 
change for  conpon  bonds  and  coupons  of  the 
Issue  known  as  Funding  Bills  of  the  Bank 
of  the  State  Bonds,  pursuant  to  an  act  pass- 
ed In  January,  1912  (27  Stat  p.  922).  As 
said  bonds  matured  in  1888,  the?  and  the 
coupons  thereof  ceased  In  1908  to  be  debts 
of  the  state,  by  reason  of  the  act  approved 
February  25,  1896  [22  St  at  Large,  p.  183], 
entitled  'An  act  to  Umlt  the  time  In  which 
coupon  bonds  payable  to  bearer  and  their 
coupons  of  tbe  state  may  be  consolidated, 
converted,  funded  or  paid,  and  to  repeal  con- 
flicting laws,'  which  act  prohlUts  the  re* 
funding  of  coupon  bonds  and  coupons  thereof 
after  the  expiration  of  20  years  from  the 
date  of  maturity  of  such  bonds.  The  at- 
tempt to  revive  said  debts  by  said  act  of 
1012,  and  the  refunding  thereof  by  ecchange 
for  Redemption  Brown  Consols,  congtltuted 
an  attempt  to  Increase  the  Indebtedness  of 
tbe  state  without  an  election,  In  violation 
of  section  11  of  article  10  of  the  state  Con- 
stitution, and  therefore  said  $1460  of  Be- 
demptlon  Bro^  Consols  are  not  Unding  ob- 
ligations of  the  state." 

The  effect  of  the  act  of  1896  was  not  to 
destroy  any  valid  bond  debt  of  the  state, 
after  the  expiration  of  20  yeafv  from  the 
maturity  of  such  bond,  but  it  was  merely 
to  prevent  the  treasurer  from  refunding  anj 
such  bond  after  the  lapse  of  that  time.  It  la 
a  well-settled  principle  of  law  that  the  fact 
that  a  debt  may  be  barred  by  a  statate  of 
limitations'  does  not  affect  Its  validity,  or 
the  moral  obligation  to  pay  It  It  is  none 
the  less  a  debt  The  only  effect  ot  such  a 
statute  Is  to  close  the  door  of  the  opportuni- 
ty afforded  by  the  law  to  collect  it  There- 
fore providing  for  the  payment  or  refunding 
of  such  a  debt  does  not  increase  the  d^t  of 
the  state.  In  numerous  other  instances  men- 
tioned In  the  petition  the  bar  of  a  statute 
was  removed  by  subsequent  legislation. 

[20]  The  petitioner's  next  oontoitlcHk  la 
that,  though  the  oonsols  Issued  under  the 
act  of  1892  are  all  dat^  January  1.  1883, 
they  were  not  actually  issued  ontU  later 
dates,  and  as  the  act  reserves  to  tbe  state 
the  right  to  redeem  at  any  time  after  20 
years  from  "the  date  of  ImoB,**  the  comnda- 
slon  have  no  right  to  call  and  redeem  them 
until  after  20  years  from  the  dates  when  they 
were  actually  Issued.  Tbe  phrase  *^te  ct 
lssu6"  means  the  date  which  the  bonds  and 
stocks  bear,  and  not  tha  date  when  they 
were  actually  Issued,  In  the  sense  of  being 
signed  and  delivered  and  put  Into  drenlatioxi. 

°pi.^.,<2^^ 
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Sinking  S'nnd  Oanmlfldon  duiU  Inveit  aU 
sums  which  may  come  Into  their  handa  from 
time  to  time  in  the  coowla  iasned  under  that 
act,  and  bold  same  aa  aasati  of  the  rinking 
fond,  collecting  the  Interest  thereon,  and  re- 
investing the  same  in  aald  consolB,  so  that 
the  rinklns  fond  should  be  comnlatlTe.  Peti- 
tioner therefore  contends  that  the  commission 
have  no  right  to  cancel  the  Bedemptlon 
Brown  Consols  which  they  have  called  for 
payment,  bat  should  hold  the  same  as  assets 
of  the  sinking  fnnd  under  the  aforesaid  pro- 
Tislon  of  the  act  That  provision  of  the 
act  was  intended  to  make  the  sinking  fund 
cumulative  only  until  the  time  should  arrive 
for  the  final  redemption  of  the  bonds  and 
stocks  for  the  payment  of  which  it  was  set 
apart,  when,  of  course,  It  was  Intended  that 
it  should  be  used  for  that  purpose.  That 
time  has  arrived,  and,  by  the  express  terms 
of  the  act,  the  state  now  has  the  right  to 
call  In  and  pay  or  redeem  the  whole  or  any 
part  of  the  bonds  and  stocks  Issued  under 
that  act  Therefore  the  commission  should 
canoel  the  bonds  and  stocks  so  redeemed. 

It  is  therefore  ordered  that  the  commission 
be  at  liberty  to  carry  out  the  provision  of 
the  act  of  1912  in  acxord  with  the  views  and 
IHrlnciples  herein  announced. 

WATIS,  3.  While  I  do  not  think  there 
was  a  qnormn  present  at  the  meeting  on 
December  18,  191S,  as  Hon.  W.  L.  Mauldin, 
Chairman  of  Finance  Ckimmlttee  of  the  Sen- 
ate was  dead,  and  Hon.  S.  J.  Brownlng'i, 
Chairman  of  Ways  and  Means  Committee  of 
the  House  of  Representatives,  term  bad  ex- 
pired, his  successor  elected  as  a  representa- 
tive, yet  for  the  reasons  given  by  Mr.  Justice 
HYDRICK  I  think  this  was  not  fatal,  and  I 
eoncar  In  tlie  result  of  his  opinion. 

OABT,  O.  J.,  and  FBABBR,  J.,  concur 


uea  N.  c.  88) 

TURNER  T.  DAVIS  et  aL 

(Snprene  Court  of  North  Carolina.   Sept  10, 
191B.) 

L  PLBADIKO  (I  843*)— JTIDGMKNT  ON  PLEAD- 

inoB. 

Where  an  order  bad  been  made  by  the  clerk, 
to  which  no  exception  was  taken,  setting  aside 
s  defaolt  judgment  for  plaintiff  in  partition,  and 
proceeding!  'tbereafter  affecting  the  rights  of 
defendants,  and  an  answer  wai  on  file  raising 
an  iBBue  oi  fraud,  plaintiff  was  not  entitled  to 
a  jndsment  upon  the  whole  record,  on  the  the- 
ory that  the  clerk  could  not  make  the  order 
more  tiian  a  year  after  the  date  of  the  Judg- 
ment let  aside. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  1048-1051;  Dec.  Dig.  {  343.*] 

2.  Judgment  (|  386*)— Opening  and  Vaoat- 
INO— Fbaud  in  Pbevknting  Defense. 

Under  Revisal  190S,  f  2494,  providing  that 
any  party,  after  confirmation  of  a  report  of 
commiBsioners  appointed  to  partition  land,  may 
impeach  the  proceedings  and  decrees  for  mis- 
take, fraud,  or  coBusion  by  a  petition  in  the 


cause,  the  derk  of  the  superior  court  wai  au- 
thorized to  set  aside,  on  motion  of  defendant 
a  Judgment  in  partiticm  proceedings,  and  allow 
defendant  to  file  his  answer,  where  defendant 
was  prevented  by  fraud  of  plaintiff  from  de- 
fending the  rait 

lEd.  Note.— For  other  cases,  see  Jadgment 
Cent  Dig.  If  78»-744;  Dec.  Dig.  |  380.*] 

3.  Deeds  (|  211*)— Fbaud— BumoiKKOT  of 

Evidence. 

Bvideace,  In  a  partition  proceeding,  Aeld  to 
instain  a  finding  by  the  Jniy  that  a  deed  from 
defendant  to  pUuotiff  for  a  one-fifth  ioterest  In 
the  land  was  procured  by  band. 

rSd.  Note.- For  other  cases,  see  Deeds,  Cent 
Dig.  H  68T-447;  Ds&  DtgTi  211.*] 

Appeal  from  Superior  Oonrt,  Nadi  Coun^ ; 
GUne,  Judge. 

Suit  for  partition  by  WUey  T.  Turner 
against  Martha  Ann  Davis  and  others.  From 
a  Judgment  In  favor  of  defendant^  plaintiff 
appeals.  Affirmed. 

This  is  a  proceeding  for  partiti<m  of  land, 
the  plaintiff  claiming  to  be  the  owner  of  an 
undivided  one-flfth  interest  under  a  deed  ex- 
ecuted by  Uartha  Ann  Davis  and  her  dill- 
dren,  all  of  irtiom  are  defendants.  The  sum* 
mona  was  served  on  the  10th  day  of  Febru- 
ary, 1910,  and  within  10  days  thereafter  the 
plaintiff  filed  his  complaint  The  defendants 
filed  no  answer  or  demurrer  to  the  complaint 
nor  did  they  enter  an  appearance  in  the  pro- 
ceeding until  the  17th  day  of  July,  19U,  or 
about  17  months  after  the  Judgment  had 
been  entered  adjudging  the  plaintiff  to  be 
the  owner  of  one-flfth  undivided  interest  In 
the  land*  and  appointing  commissioners  to 
make  partition  thereof.  On  the  17th  day  of 
July,  ZSll,  the  defendants  made  a  motion 
before  tSie  derk  of  the  superior  court  to  set 
aside  the  decree  adjudging  the  plaintiff  to 
biB  Qie  owner  of  an  undivided  one-fifth  inter- 
est in  the  land  and  appointing  ,  commissionera 
to  asa^  to  him  the  same,  allying  that  the 
plaintiff  had  procured  the  deed  firom  them 
by  fraud,  and  that  they  were  prevented  by 
the  fraud  of  the  plalntifl  from  appearing 
and  defending  In  said  proceeding.  The  derk 
allowed  the  motion  aa  to  the  onfr-flfth  of  the 
land  allotted  to  the  plalntifl,  and  said  de- 
fendanto  ^ed  an  answer,  allege  that  the 
deed  to  the  plaintiff  was  procured  by  fraud, 
to  which  no  exception  was  taken.  The  pro- 
ceeding was  Qask  transferred  to  the  civil  is- 
sue docket  and  when  called  for  trial,  the 
plalntifl  moved  for  Judgment  on  Uie  whole 
record,  for  that  the  court  was  withont  Jnris- 
dtetion  or  power,  bv  a  motion  In  the  cause, 
to  set  aside  the  order  oi  the  derk  fbting  the 
ri^ts  of  the  plaintiff  in  tbe  land  after  the 
expiration  of  more  than  one  year  from  date 
of  the  decree.  TtxB  motion  was  overruled, 
and  the  plaintiff  excepted.  At  the  conclu- 
sion of  the  erldenoe,  the  plaintiff  requested 
bis  hmor  to  dia^  the  Jury  t3»t  there  was 
no  evidence  of  fraud,  whicih  was  refused, 
and  the  plalntifl  exc^ited.  The  Jury  answer^ 
ed  the  Issue  of  fraud  In  favor  of  the  defoid- 
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ants,  and  from  the  Jadgment  readexeA  tho 
plaintiff  appealed. 

T.  T.  Thorne,  of  Rocky  Mount,  for  appel- 
lant. M.  v.  Barnhill  and  Jacob  Battle,  both 
j}t  Rocky  Mount,  for  appellees. 

ALLEN,  J.  [1,  2]  The  court  could  not,  in 
any  even^  taave  granted  the  motion  of  the 
plaintiff  for  judgment  upon  the  whole  rec- 
ord, because  an  order  bad  been  made,  to 
which  no  exceptioD  was  taken,  setting  aside 
all  orders  in  the  proceeding  affecting  the 
rights  of  the  defendants,  and  an  answer  was 
on  file  raising  an  issue  of  fraud,  but  we  are 
also  of  opinion  that  the  order  of  the  clerk 
was  fully  authorized  by  Revlsal,  i  249^ 
which,  after  providing  for  confirmation  of 
the  report  of  commissioners  appointed  to  di- 
vide land  In  partition  proceedings,  says:  "Pro- 
vided, that  any  party,  after  confirmation, 
may  impeach  the  proceedings  and  decrees  for 
mistake,  fraud  or  collusion  by  petition  in 
the  cause." 

[3]  The  exception  that  there  is  no  evidence 
of  fraud  in  procnrtug  the  execution  of  the 
deed  under  which  the  plaintiff  claims  Is  with- 
out merit  There  Is  evidence  that  the  de- 
fendants had  employed  the  plaintiff  to  get 
them  a  deed  for  the  land;  that  he  came  to 
them  and  asked  them  to  sign  a  paper,  which 
he  said  It  was  necessary  for  them  to  sign 
before  they  could  get  a  deed  and  which  was 
the  deed  under  which  the  plaintiff  claims; 
that  he  was  asked  to  read  the  paper,  and 
he  said  It  was  not  necessary,  and  that  he 
would  not  wrong  the  defendants  out  of  any- 
thing; that  the  defendants  did  not  know 
they  were  signing  a  deed;  that  the  plaintiff 
paid  nothing  for  the  land;  and  that  he  de- 
nied to  the  defendants  clalmlog  any  interest 
In  the  land  after  the  execution  of  the  deed. 

There  was  evidence  to  the  contrary,  but 
we  cannot  pass  on  the  weight  of  the  evidence. 

No  error. 

<163  N.  c.  29) 

WINSLOW  V.  WHITE. 

(Supreme  Court  of  Nnrth  Carolina.   Sept.  10, 
1913.) 

1.  Vendor  and  Purchaseb  (8  13*)— Valu- 
able CONSIDEBATION— MaBRIAGB. 

Marriage  is  a  valuable  consideration  for  a 
contract  for  the  sale  of  land. 

(Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  {  14 ;  Dec.  Dig.  S  13.*] 

2.  VkNDOB  and  PUBCHASEB  (8  13*)— COKTBAOr 

—Requisites  and  Sctpicienct. 

A  contract  providinji  that,  if  W.  would 
marry  the  daughter  of  the  partv  executing  it 
and  be  good  and  kind  to  ber,  sudi  party  would 
give  W.  certain  land  described  was  an  agree- 
ment to  consideration  of  marriage  to  convey 
such  land. 

[Kd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S  14 ;  Dec  Dig.  |  13.*] 

3.  VeNDOB  and  PDBCHASER  (8  22*)— COHTBACT 
— DeSCBIPTION  OP  Pbopebtt. 

In  a  contract  to  convej  land,  a  description 
of  It  as  a  strip  of  land  lying  between  the  lane 


running  through  the  farm  and  the  lead  ditch 
rtmnin^  through  the  J.  P.  W.  farm,  known  as 
"the  middle  sllpe,"  banning  at  the  main  road 
and  running  parallel  lues  to  the  back  line,  lof- 
ficiently  described  the  land. 

[Bd.  Note.— B*or  other  caMa,  aw  Ywdor  anA 
Purchaser,  Gent  Dig.  {  277Dec.  Dig.  {  22.*] 

4.  Frauds,  Statute  or  Q_104*)— RiQinsmB 
and  Sutficierot  of  WBnxHO-^na  iw 
ExEcunno. 

Where  l<mg  anbaeqaent  to  a  parol  contract 
to  convey  land  a  written  agreemoit  to  the  same 
effect  was  executed,  tlila  was  a  soffident  mem- 
orandum within  the  statute  of  frauds  requiring 
contracts  concerning  land  to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  |  209;  Dee.  Dig.  1 104.*] 

0.  Sfecitto  Pebpobhamox  (H  28,  D9*HGoii- 

TRAOTS  EHFOBCKABUB— CxBTAMTT. 

Where  a  written  agreement  provided  that, 
if  plaintiff  would  marry  defendant's  daughter 
aud  be  good  and  kind  to  her,  defendant  party 
would  convey  a  tract  of  land  to  plaintil^  the 
stipulation  that  plaintiff  idiould  oe  good  and 
kind  to  defendant  8  daughter  did  not  render  die 
afH'eement  too  Indefinite  and  uncertain  to  be 
specifically  enforceable,  nor  was  It  a  oonditi(» 
precedent  covering  the  entire  period  of  the  inac^ 
ried  life  of  the  parties,  but  was  only  a  condi- 
tion subsequent 

[ES.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent  Dig.  ||  OISS,  181 ;  Dec  Dig. 
K  28,  59.*] 

a.  VkNDOB  and  Pm0HA3BB  (|  51*)— CoRT&ACE 

— Construction. 

In  determining  the  meaning  of  a  stipula- 
tion in  an  agreement  to  convey  land  in  consider- 
ation of  the  marriage  of  plaintiff  to  defendant's 
daughter,  that  plaintiff  should  be  good  and  kind 
to  ber,  the  language  of  the  stipulation,  the  re- 
lationship and  evident  purpose  of  defendant  to 
provide  for  the  support  and  kind  treatment  ef 
bis  daughter,  and  the  attendant  circumstances 
were  all  proper  for  consideration. 

[Ed,  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |  82 ;  Dec  Dig.  1 51.*] 

Appeal  from  Superior  Court,  Perquimans 

Coun^;  Whedbee,  Judge. 

Action  by  W.  O.  Wlnslow  against  T.  W. 
White.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

The  suit,  instituted  In  1912,  was  to  enforce 
the  speddc  performance  of  an  agreement  to 
couvey  a  tract  of  land ;  the  Instrument  being 
In  terms  as  follows:  "State  of  North  Caro- 
lina, Perquimans  County.  February  10th, 
1904>  This  Is  to  certify  that.  If  Oscar  Win- 
slow  will  marry  my  daughter,  Lily,  and  be 
good  and  kind  to  her,  I  bereby  agree  to  give 
him  all  that  strip  of  land  lying  between  the 
lane  running  through  the  farm  and  the  lead 
ditch  running  through  the  J.  P.  Wlnslow 
farm,  known  as  the  middle  alipe,  beginning 
at  the  main  road  and  running  parallel  Uses 
to  the  back  line,  estimated  at  valuation  of 
2,000  (two  thousand).  To  have  and  to  hold. 
Witness  my  hand.    T.  W.  White.  [SeaL]" 

Plaintiff,  a  witness  In  his  own  behalf 
testified  as  follows:  "That  he  married  the 
daughter  of  the  defendant  in  1904 ;  that  the 
agreement  set  out  in  the  complaint  was  made 
before  the  marriage  In  1904,  but  that  the  pa- 
per wrltlns  was  actually  written  and  de- 
livered In  the  spring  of  1912;  that  the  parol 
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bai^ln  was  that  the  defendant  would  give 
the  plaintiff  91,500  If  he  would  marry  his 
daughter,  and  later  It  was  changed,  plaintiff 
saying  he  would  give  defendant  the  middle 
slipe  of  land  and  build  a  house  on  It  The 
marriage  took  place  abont  three  or  fonr 
weeks  after  the  bargain  was  made,  and  after 
the  marriage  a  house  was  bnllt  npon  the 
piece  of  land.  That  since  the  marriage  plain- 
tiff and  his  wife  have  lived  together  as  man 
and  wife,  and  that  be  haa  always  been  kind 
to  her."  Upon  this,  the  evidence  chiefly 
relevant,  the  court  charged  the  jury,  if  they 
believed  the  evidence,  they  would  answer  the 
first  issue,  "Yes,"  and  the  second  Issue,  "Yes, 
by  marrying  the  daughter  of  defmdant  and 
MvlDg  with  her  and  treating  her  tood  and 
kind."  Defendant  excepted. 
Verdict  was  rendered  as  follows:  "(1)  Did 

the  defendant  the  day  of  April,  1912, 

execute  and  deliver  to  plaintiff  the  paper 
writing,  dated  Febmry  10,  1904,  marked 
'Exhibit  A,*  In  accordance  with  a  parol  con- 
tract made  in  1904,  as  alleged?  Ans.  Tee. 
(2)  Has  the  plaintiff  complied  with  the 
terms  of  said  contract?  Ans.  Yes,,  by  marry- 
iag  the  daughter  of  defmdant  and  living  with 
her  and  treating  her  good  and  kind  up  to  the 
present  date.  (8)  What  damages  is  plaintiff 
entitled  to  recover  of  defendant  for  rent  of 
sMld  land?  Ana.  Nothing,  for  that  plaintiff 
•doolts  that  he  Is  indebted  to  defendant  in  a 
sum  equal  to  the  rent  of  said  land  for  the 
Tear  1912."  Judgment  on  verdlctf  that  defend- 
ant convey  the  land  subject  to  condition  that 
^ftlntUt  wUl  support  the  wife  and  always  be 
good  and  Mnd  to  her,  etc. 

Chas.  Whedbee.  of  Hertford,  and  Ward  ft 
Thompson,  of  Elizabeth  City,  for  an^lanL 
BS.  F.  Aydlett,  of  Bllzabeth  City,  for  appellee. 

HOKE,  J.  (after  stating  the  fticts  as 
•bore).  [1}  It  Is  well  recognized  that  mar- 
riage Is  to  be  r^arded  and  dealt  wlOi  as  a 
-nilnable  consideration.  Ourrin  v.  CxomarUe, 
33  N.  a  174,  53  Am.  Dea  406;  Page  on  Con- 
tracts, I  299;  1  Biflbop  on  the  Law  of  Mar- 
ried Women,  |  TRJ.  In  this  last  citation  the 
author  Quotes  from  lohnston  T.  DUllard,  1 
Bay  (S.  C.)  232,  In  which  marrii^  was  said 
to  be  "the  bluest  consideration  known  in 
law,**  and  In  the  case  it  was  further  said  to 
be  "a  consideration  good  against  credftom 
nnless  done  with  fraudulent  intent"  And 
also  from  my  Lord  Coke  as  follows:  "U  a 
■nan  had  given  land  to  a  man  with  Us  dai^h- 
ter  in  frank  marriage,  generally  a  fee  simple 
woald  pass  without  the  word  lielrs,'  for  there 
Is  no  ctoulderation  so  much  respected  in  law 
as  the  consideration  of  marriage  In  respect 
of  alliance  and  posterity." 


[Z,  3]  2.  The  instrument  contains  an  agree- 
ment on  such  a  consideration  to  convey  a 
tract  of  land  snfflclently  described. 

[4]  3.  The  written  agreement  though  ex- 
ecuted long  after  the  contract  between  the 
parties,  which  had  been  made  by  parol.  Is  a 
sufficient  memorandum  to  meet  the  provi- 
sions of  our  statute  of  frauds  requiring  con- 
tracta  concerning  land  to  be  In  writing. 
Magee  v.  Blankenshlp,  96  N.  0.  563;  29  A. 
ft  B.  p.  854.  On  the  verdict,  therefore,  and 
under  .our  decisions,  the  record  presents  a 
case  calling  for  a  decree  for  specific  i>erform- 
ance,  the  judgment  entered  In  the  cause. 
Combes  v.  Adams,  150  N.  0.  64,  68  S.  B.  186 ; 
Whltted  V.  Fuguay,  127  N.  O.  68,  87  S.  B. 
141 ;  Price  v.  Price,  133  N.  a  494,  45  S.  B. 
855 ;  Boles  V.  Caudle,  133  N.  0.  528,  4S  S.  B. 
835. 

[1,1]  It  was  dilefly  objected  for  defend- 
ant that  this  relief  was  not  open  to  plain- 
tiff by  reason  of  the  stipulation  also  appear- 
ing In  the  instrumrait  that  plaintiff,  the  obli- 
gee, should  be  good  and  kind  to  the  daughter. 
The  p<witton  being  that  this  8tb>nIation  ren- 
dered the  agreonent  too  indefinite  and  un- 
certain to  permit  the  remedy  sought  in  this 
cas^  and  in  any  conrt ;  second,  that  the  same 
should  be  construed  as  a  condition  precedent 
covering  the  entire  period  of  the  married  life 
of  the  parties.  We  would  be  most  reluctant 
to  adopt  eltbw  of  these  views,  tending  as 
they  do  tn  the  one  case  to  invalidate  the  In- 
stmment  and  in  the  other  to  defeat  its  evi- 
dent and  Gcmtrolllng  pmrpose,  and  having 
due  regard  to  the  language  of  this  stipula- 
tion, the  relationship  and  evident  pnzpose  of 
the  obligor,  to  provide  for  the  support  and 
kind  treatment  of  bis  dangbter  in  her  mar- 
ried life,  ai^  tba  attendant  circomstances  of 
the  transaction,  all  of  them  proper  to  be  ctm- 
sidered  in  arriving  at  Uie  Intent  of  the  par- 
ties as  expressed  in  the  entire  instmment 
R.  R.  T.  B.  B.,  147  N.  G.  868-382,  01  S.  B. 
ISO,  23  L.  B.  A.  (N.  S.)  228,  12B  Am.  8t  B^ 
550, 15  Ann.  Gas.  863 ;  Merriam  v.  tT.  8.,  107 
U.  S.  441«  2  Snp.  Ct  536,  27  t.  Bd.  581.  We 
are  ot  opinion  that  flie  learned  judge  who 
tried  the  cause  has  given  the  correct  ctm- 
Btructlon  to  the  agreement  In  holding  tlils 
feature  of  it  to  be  a  condition  subsequent, 
and  as  such  directing  that  the  same  be  in- 
corporated in  the  deed  to  be  made  by  defend- 
ant Such  an  Interpretation  sufficiently  sat- 
isfies the  language  of  the  provision,  will  best 
effectuate  the  purpose  of  the  parties,  and  Is 
in  accord  with  our  decisions  more  directly 
relevant  to  the  question  presoited.  Helms 
V.  Helms.  187  M.  C.  206,  49  a  B.  110. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  as  entered  is  affirmed. 

No  error. 
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{168  N,  C.  3«) 

BEINKLET  t.  KNIGHT  et  aL 

(Supreme  Conrt  of  North  Carolina.    Sept  10, 
1913.) 

1.  Malicious  Peosecotioh  (8  34*)— Right  to 
Sub— TsBHiNATion  of  Pbosboutioit. 

Before  an  action  for  malicioaa  profleeution 
cao  be  instituted*  the  proceedings  on  which  it  is 
based  must  have  terminated. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  S  70 ;  Dec.  Dig.  §  34.*] 

2.  Malicious  PBonounoH  (|  85*)— Bigbt  to 
Sub— TBBMiirATXOH  or  Pbobbcution. 

Plaintiff  was  arrested  in  January,  1911, 
on  a  complaint  of  defendant  E.  before  a  justice, 
and,  the  veaue  having  been  changed,  plaintiff 
was  discbarKed  by  the  constable  on  the  failure 
of  the  Jastice  to  appear  on  tbe  date  set  for 
trial,  miereupoii  puuntiff  sued  tor  malicious 

Srosecution  on  February  7th  foUowmg.  On 
[arch  11th  plaintiff  moved  in  the  original  case 
to  tax  costs  against  defendant  and  that 
plaintiff  be  formally  discharged.  TUs  motion 
was  granted  on  March  15th,  after  which  K. 
appealed  to  the  superior  courtj  where  the  case 
was  remanded  to  the  justice,  with  direction  that 
he  forthwith  proceed  to  try  the  case  or  other- 
wise dispose  of  it.  after  which,  at  K.'s  request, 
the  casta  of  the  criminal  case  were  taxed 
against  her.  Held,  that  the  criminal  prosecu- 
tion had  not  terminated  when  the  acfion  for 
malicious  prosecution  was  Instituted,  and  that 
it  was  therefore  not  maintainable. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  §S  71-77;  Dec.  Dig.  i 
35.'J 

Appeal  from  Superior  Court,  Gates  CouU' 
ty;   Long,  Judge. 

Action  by  Richard  Brlnkley  against  Ad- 
dle R.  Knight  and  another.  Judgment  for 
plaintiff,  and  defendants  appeaL  Reversed. 

The  action,  instituted  on  JB^broary  7, 1911. 
against  twtb  defendants,  was  for  maUdons 
prosecution,  and,  on  aTorment  duly  made 
that  Addle  B.  Knight  had  wrongfully  sued 
out  Justice's  criminal  warrant  and  caused 
arrest  of  plaintiff  for  enterlns  on  the  lands 
of  said  Addle  R.  Knight,  after  being  forbid- 
den, and  that  the  other  defendant  had  In- 
stigated and  abetted  said  prosecnUon.  Non- 
suit having  been  taken  as  to  defendant 
Knight,  the  cause  was  tried  on  Issues  as  to 
liability  of  the  other  defendant,  and  the  fol- 
lowing verdict  rendered:  "(1)  Did  the  de- 
fendant cause  the  wrongful  prosecution  of 
the  plaintiff,  or  as^st  In  same,  as  alleged? 
Ans.  Yes.  <2)  If  so,  was  such  an«8t  and 
prosecution  without  probable  cause?  Ans. 
Yes.  (3)  Was  ancta  arrest  and  prosecution 
malicious?  Ans.  Yes.  (4)  Was  sucb  arrest 
and  prosecution  terminated  at  tbe  time  this 
action  was  commenced?  Ans.  Tes.  (B)  What 
diimage,  if  any.  Is  plaintiff  entitled  to  recov- 
er? Ans.  ^ZZa."  Judgmrait  on  verdict  for 
plaintiff,  and  defendant  excepted  and  ap- 
pealed. 

'  Winston  &  Biggs,  Ward  &  Thompson,  of 
Elizabeth  City,  Ward  &  Grimes,  of  Washing- 
ton, N.  C,  and  Chas.  Whedbee,  of  Hertford, 
for  appellants.  Bond  &  Bond,  of  Bdenton, 
and  Smith  it  Banlcs,  of  Gatesvllle,  for  ap- 
p^lee. 


HOKE.  J.  [1]  It  Is  tbe  weU-establlshed 
position  that,  before  an  action  for  maliclooa 
prosecution  can  be  Instituted,  It  Is  neces- 
sary that  the  proceedings  upon  which  It  la 
based  should  have  been  properly  terminated. 
Wilkinson  v.  Wilkinson,  150  N.  0.  266.  74 
S.  E.  740,  39  L.  B.  A.  (N.  S.)  1215;  Stanford 
T.  Grocery  Company,  14S  N.  G.  410,  60  S.  EX 
816 ;  Welch  v.  Cheek,  125  N.  a  863.  84  S.  EL 
631 ;  Hatch  v.  Cohen,  84  N.  a  602,  87  Am. 
Rep.  6S0;  Bice  v.  Ponder.  29  N.  CL  890; 
Murray  v.  Lackey,  6  N.  C.  868. 

[2]  After  giving  the  case  most  careful  tott- 
slderatlon,  we  are  of  cqplnlon  fliat  tlte  facta 
in  evideuce  as  Uiey  are  now  presented  do  not 
bring  the  plaintiff's  cause  within  the  prin- 
ciple. From  these  facts  It  appears  that  in 
January,  1011,  Mrs,  Addle  B.  Knight,  <m 
affidavit,  procured  from  a  Justice  of  the 
peace,  O.  O.  H<Abs,  a  criminal  vrarrant, 
:  charging  present  plalnttft,  Richard  Brink- 
ley,  with  entering  on  her  land  after  betat 
forbidden,  etc,  etc ;  that  said  warrant  was 
duly  returned  the  followintg  day  before  said 
Justice,  when,  on  affldaTlt  of  said  Brlnkl^, 
the  cause. was  removed  before  anoUier  Joa- 
tice,  0.  U.'  Manning,  to  be  heard  ja  few  daye 
later  at  the  same  plaee.  At  said  date  and 
place  the  parties  were  duly  present  with 
their  witnesses,  and,  the  Juatioe  having  fill- 
ed to  appear,  the  oonstable^  at  the  Instance 
oi'  counsel  tea  Brlnkley,  nuUle  tbe  announce- 
ment that.  If  any  one  desired  to  prosecute 
Brlnldey,  thhy  must  do  so  or  he  would  be  re- 
lessed,"  and  said  constable  then  and  Uiere 
told  Brlnkley  he  was  rdeased.  Tbe  iveeent 
action  was  then  eominenced,  as  stated,  on 
February  7,  1911.  "On  Uth  of  March  Bldi- 
ard  Brlnkley  moved  in  said  original  cause 
and  served  a  notice  upon  Addle  B.  Knight 
that  on  the  Uth  day  of  March,  19U,  he 
would  move  the  conrt  to  tax  Uie  cost  in  that 
action,  and  that  the  def«kdant  he  formally 
discharged.  On  IBth  of  March,  1911,  tbe  Jus- 
tice of  the  peace.  Manning,  heard  the  mo- 
tion and  discharged  the  said  Brlnkley  and 
taxed  the  cost  against  the  defendant  Addle 
R.  Knight.  Said  Addle  R.  Knight  appealed 
from  said  Judgment,  and  the  same  was  heard 
at  the  spring  term,  1911,  of  Gates  sninrior 
court,  which  was  some  time  In  AprtL  At 
said  term  the  cause  was  remanded  to  the 
Justice  of  the  peace,  with  the  direction  that 
he  forthwith  proceed  to  try  the  case  or  oth- 
erwise dispose  of  it  Subsequent  to  said 
time  the  said  Maiming,  J.  at  the  request 
of  the  said  Addle  R.  Knight,  taxed  her  with 
the  cost  of  the  action." 

It  Is  thus  shown  that  the  criminal  prose- 
cution on  which  the  present  action  Is  pred- 
icated had  not  been  terminated  on  Febru- 
ary 7,  1911,  the  date  of  commencement  of 
this  suit,  but  was  recognized  by  the  parties 
as  existent  at  least  two  months  after  that 
date  and  was  so  declared  by  the  superior 
court  to  which  the  cause  had  been  carried 
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by  appeal  of  the  prosecntrix  on  the  qnea- 
tion  of  costs.  It  Is  true  that,  in  sereral  of 
our  dedstODB,  notably  in  Rice  t.  Ponder, 
and  Murray  v.  Lackey,  supra.  It  was  held 
that,  when  a  defendant  In  a  criminal  prose- 
cution had  ^ven  bond  to  appear  before  the 
superior  court  and  answer  the  cliarge  and 
has  80  appeared  and  attended  throughout 
the  term,  no  farther  order  or  action  having 
been  taken  In  the  cause,  such  prosecutton 
may  be  considered  as  terminated  within  the 
meaning  of  the  rule;  but  ttaey  were  cases 
returnable  to  superior  court,  having  stated 
terms,  and  in  which  the  defradanta  bad  met 
erery  requirement  of  their  bonds,  and  there 
was  no  longer  any  suit  or  process  against 
them.  But  here  was  an  actlont  as  stated, 
of  which  the  jnstlce'a  conrt  had  final  juris- 
diction, in  which  the  affldavlt  and  warrant 
and  order  of  removal  before  another  Jus- 
tice were  equlvAlent  to  an  indictment  pend- 
ing^ and,  unless  wded  by  order  of  the  Jus- 
tice's court  or  some  unequivocal  act  of  the 
prosecutor  or  by  lapse  of  tlme^  it  shoold  not 
be  considered  as  terminated.  This  was  evl- 
d«itl7  the  view  taken  by  plaiiUUE  and  his 
counsel,  for  in  ttielr  notice  given  in  March, 
1911,  more  than  a  month  after  action  Insti- 
tuted, they  notified  the  prosecutrix  that  th^ 
would  move  on  March  15th,  before  the  Jus- 
tice, to  have  the  costs  taxed  against  her  and 
that  the  defendant  therein  be  formally  dis- 
charged, and,  after  appeal  and  order  of  su- 
perior court,  remanding  the  cause,  the  pres- 
ent plaintiff  was  formally  discharged  from 
further  prosecution  of  the  criminal  case.  We 
are  of  oi^nion  that  on  the  record  there  was 
error  Xn  refusing  the  defendant's  motion  to 
nonsuit,  and  the  same  will  be  allowed. 
Error, 


(in  N.  C.  40} 

M.  H.  WHTTB  &  CO.  v.  WIN8L0W  ft 

WHITE, 

(Supreme  Court  of  North  Carolina.   SepL  10, 
1918.) 

1.  Chattel  MosroAGBS  d  186*)  — Ijxn  — 

SCOFB. 

A  tenant,  having  mortgaged  his  cotton  crop 
to  plaintiff  to  secure  advances,  Bubject  to  the 
landlord's  lien  for  rent,  purchased  a  horse  from 
defendants  on  credit,  on  defendants'  a^eement 
to  sell  the  horse  to  the  tenant,  provided  the 
landlord  would  release  his  lien  on  one  hale  of 
cotton.  This  the  landlord  did.  The  tenant 
raised  13  bales  on  the  land,  one  of  which  was 
delivered  by  the  tenant  to  defendants  at  the 
landlord's  direction.  Held,  that  the  landlord's 
release  of  his  lien  on  the  one  bale  wag  not  a 
relinquishment  of  any  part  of  his  rent,  nor 
an  assumption  of  UablU^  by  him  for  any  part 
of  the  price  of  the  horse  as  an  advancement  to 
the  tenant,  and  hence  sncb  release  did  not  im- 
pair the  lien  of  plaintiff's  chattel  mortgage, 
which  thereupon  became  a  first  lien  on  the  bale 
released. 

[Ed.  Note.— Vor  otiier  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  H  228^3;  Dec.  Dig,  S 


2,  Liens  ^  18*)— TBAHsnEfr-rAjnioiaaEiiT  of 

Dbbt. 

While  one  having  a  Hen  may  release  it  to 
one  claiming  an  interest  or  junior  Uen  on  the 
>ropert:r,  the  lien  is  so  far  an  incident  of  the 
ebt  which  it  secures  that  It  cannot  be  assigned 
without  at  the  same  time  transferring  the  debt, 
or  at  least  a  part  tttereof  which  the  Hen  ss> 
cures, 

[Ed.  Note.— For  other  cases,  see  lias,  Gent 
DigTl  17;  Dea  Dig;  1 18?]^ 

Appeal  from  Superior  Gour^  Ferqnimana 
County;  Whedbee,  Judga 

Action  by  M.  H.  White  &  Oo.  against 
Wlnslow  &  White.  Judgm^t  for  defend- 
ants, and  plaintiff  appeals.  Reversed. 

This  action  was  brought  to  recover  the 
value  of  a  bale  of  cotton,  alleged  to  have 
been  unlawfully  converted  by  the  defendant 
These  are  the  facts :  William  Maddr«y  leas- 
ed a  piece  of  land  to  Ferdinand  Oregory  for 
the  year  1911,  reserving  a  certain  rent  The 
tenant  mortgaged  his  crop  to  the  plaintiff, 
M.  H.  White  &  Co.,  to  secure  advances  mads 
by  them  to  him,  and  which  constituted  a 
second  lien  upon  the  crop,  or,  in  other  words, 
a  lien  subject  to  the  rights  of  the  landlord. 
The  tenant  then  applied  to  the  defendants, 
Wlnslow  &  White,  to  purchase  a  horse  from 
them*  and  they  agreed  to  sell  him  the  horse 
if  the  landlord  wonld  sign  the  following  re- 
lease: "I  hereby  release  to  mnslow  A  White 
my  claim  under  landlord  and  tenant  act  on 
the  erops  of  Ferdinand  Gregory,  to  be  grown 
in  the  year  1911  on  my  lands,  to  the  amount 
of  one  bale  of  cotton  w«[^ilng  not  less  than 
five  hundred  pounds.**  Xhe  release  was  ex- 
ecuted by  the  landlord,  William  Maddrey, 
and  the  horse  delivered  to  the  tenant,  Ferdi- 
nand Oregory.  The  lattw  made  13  bales 
of  cotton  on  the  land,  end  In  the  fall,  he  and 
his  landlord  had  a  full  settlemoit,  whnrap- 
on  Maddrey  directed  his  tenant  to  deliver 
one  bale  of  cotton  to  the  defendants  which 
was  done.  The  court  held  that  plainttfls 
could  not  recover,  and  they  i^ipealed. 

P.  W.  McMuIlan,  of  Hertford,  for  appel- 
lants. Chas.  Whedbee  of  Hertford,  for  ap- 
pellees. 

WALKER,  3.  (after  stating  the  facts  as 
above).  [1]  It  will  be  seen  that  the  land- 
lord never  relinquished  any  part  of  his  rent, 
nor  did  he  assume  any  liability  for  the  price 
of  the  horse  as  an  advancement  to  his  tenant 
He  merely  released  his  lien  to  the  ext^t  of 
1  bale  of  cotton,  without  specifying  which 
one  of  the  13.  The  defendants  looked  sole- 
ly to  the  tenant  for  payment  of  the  price, 
though  they  may  have  relied  upon  any  lien 
acquired  by  the  transaction,  but  this  Uen 
was  manifestly  subject  to  the  prior  right 
of  the  plaintiffs.  No  title  to  the  bale  of 
cotton  passed  to  defendants  by  virtue  of  the 
release  of  the  landlord,  nor  did  it  vest  any 
lien  in  them.  ^Hieir  Uen,  If  any,  was  giv- 
en by  the  tenant,  and  the  landlord  slmplx 

Dig.  K.,-k^l3ta^  U^&l^ 
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released  his  prior  lien,  tranaf erring  It  to  tlie 
remaifilng  12  bales  of  cotton.  This  Is  the 
legal  and  actual  nature  of  the  transaction. 
It  is  perfectly  evident  that  the  landlord  did 
not  Intend  to  part  vltb  any  of  his  rent  In 
f&Tor  of  the  defendants.  All  he  did  was  to 
withdraw  his  lien  from  the  1  bale,  and  ac- 
cept the  12  remaining  bales  as  the  only  s^ 
corlty  for  his  rent.  He  did  not  Impair  the 
next  prior  right  of  plalntUb,  as  second  llen- 
ees,  by  merely  removing  his  Ilea  from  the 
one  bale  of  cotton,  bnt,  on  the  contrary, 
made  it  the  first  lien  there(m.  The  prln<d- 
pie  of  Powell  V.  Parry,  127  N.  O.  22,  37  3. 
E.  71,  therefore  does  not  apply.  In  that  case 
It  was  held  0iat  a  lien  may  accrue  for  rap- 
piles,  either  paid  for  by  the  landlord,  or  ad- 
vanced at  his  request  and  upon  his  credit. 
The  whole  theory  of  the  defendants  is  baaed 
upon  the  wrong  assumption  that  the  landlord 
became,  In  any  way,  responsible  for  the  price 
of  the  horse»  so  as  to  bring  the  case  within 
the  above  decision.  The  distinction  between 
releasing  a  lien  and  giving  one  mnst  be  very 
clear.  Defendants  acquired  a  lien  by  the  de- 
livery of  the  bale  of  cotton,  but  tb^  right 
was  derived  from  the  tenant,  and  the  landr 
lord's  release  merely  discharged  his  prior 
Incumbrance,  thereby  making  the  second  lien 
of  plaintiffs  effective, 

[2]  There  Is  anoither  view  which  occurs  to 
ua  A  lien  is  so  fttr  an  incident  of  the  debt 
which  It  secures  that  it  cannot  be  as^gned 
without,  at  the  same  time,  transferring  the 
debt,  or  at  least  some  part  of  It,  which  was 
not  done  here.  25  Cyc.  678.  It  was  held  In 
Buckner  r.  HcUroy,  31  Ark.  631,  that  *^hl]e 
a  party  holding  a  debt  secured  by  Hen  can- 
not convey  the  lien  to  a  stranger,  without 
also  assigning  the  debt,  be  may  release  the 
lien  upon  the  property  to  one  claiming  an  in- 
terest or  Junior  lien  on  the  property."  The 
landlord  surely  has  assigned  no  part  of  his 
debt  for  the  rent. 

It  follows  that  defendant  took  the  bale  of 
cotton  subject  to  plaintiffs'  prior  lien,  and 
the  court  erred  In  not  so  holding. 

Reversed. 


a63  N.  C.  43) 

SPRUILL  V.  BANK  OP  PLYMOUTH  et  al. 

(Supreme  Court  of  North  Carolina.    Sept.  10, 
1913.) 

1.  Banks  ANn  Bahkihq  ({  154*)— Acfion  bt 
Dbposttob  — Necessabt  Pabtos  DsvuNn- 

ANT. 

In  an  action  by  a  depositor  againat  a  bank 
to  recover  the  amount  of  a  check,  paid  by  the 
bank  after  notice  not  to  do  so,  the  payee  of  the 
check  is  not  a  necessary  par^.  where  plaintiff 
claimed  no  relief  against  him.  and  the  bank  al- 
leged that  it  was  not  notified,  and  therefore  paid 
the  check  properly,  since  if  it  paid  the  check 
properly  it  would  have  no  cause  of  action  against 
the  payee. 

(Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dix.  H  602-S12,  616,  616,  618- 
Saa  ;  Dec.  Dig.  1  164.*] 


2.  Apfbai.  and  Sbbob  a  962*)— Pabtub  (| 
51*)— Bbinqing  in  Pbofeb  Pabtibs— Dis- 
ceetion  op  covbt. 

If  the  payee  of  the  check  be  considered  a 
proper  party,  it  was  discretionary  with  the  conrt 
whether  he  should  be  made  a  party  at  (be  in- 
stance of  the  bank,  and  the  dismissal  of  the  ac- 
tion as  to  the  payee  is  not  reviewable. 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  8888;  Dec.  Dig.  {  062:* 
Parties,  Cent  Dig.  iS  77-{S;  Dec.  Dig.  S  51.*1 

S.  Appeal  and  Ebbob  (|  79*)— Deoibionb  Bx- 

VIEWABLE— DiSUIBSAL  OF  CODEFBNDANT. 

An  appeal  from  the  dismissal  of  a  eode- 
fendant,  from  whom  appellant  claimed  relief,  is 
premature,  and  must  be  dismissed,  as  appellant 
should  have  waited  until  the  final  detenniiiatio& 
of  the  case  before  appealing. 

[Ed.  Note.— For  other  ca«ee,  see  Appeal  and 
Error,  Cent  Dig.  U  484-493TDec  Dig.  |  79.*] 

Appeal  from  Superior  Courts  Washington 
County;  Whedbee,  Judge. 

Action  by  Julian  Spmill  against  the  Bank 
of  Plymonth  and  anothOT,  in  which  U.  S. 
Jackson  was  joined  as  a  defendant  on  ap- 
plication of  the  defradanta.  From  a  judg- 
m^  dismlsdng  the  action  as  to  Jadcson, 
the  defndants  ^veaL  Appeal  dismissed. 

This  action  was  commenced  against  the 
Bank  of  Plymouth  and  Clarence  Latham,  be- 
fore a  Justice  of  the  peace,  to  recovw  the 
sum  of  $200.  On  Ow  return  day  of  tiie  sum- 
mons ttie  defendant  bank  and  Latham  moved 
that  XJ.  8.  Jv;kaon  be  made  a  i^rty,  and 
that  rammons  issue  to  Pitt  county,  the 
residence  of  said  Jackson.  The  mott(ni  was 
granted,  and  the  cose  continued.  On  the  re- 
turn df^  the  defendant  Jackson,  throu^  his 
oounsd,  altered  a  special  an>earance  and 
moved  to  dismiss  the  action.  Cor  tiutt  the 
justice  did  not  have  jurisdiction  over  tbe 
defmdant  Jackson  and  the  joining  of  Jadr- 
son  was  a  fraud  nptm  .the  jurisdiction.  The 
justice  reserved  his  ruling  iqwn  the  motion 
until  he  heard  the  evidence.  After  hearing 
the  evidence  he  overruled  the  defmdant 
Jackson's  moUon,  bat  disndssed  ttie  action 
upon  the  merits,  nmenpon  the  plaintiff 
gave  notloe  of  appeal,  and  the  case  was  heard 
by  his  honor,  W.  H.  Whedbee,  at  the  April 
term,  1913,  of  the  superior  court  Upcm  the 
calling  of  the  case  the  defendant  Jackson, 
through'  his  couns^  xienewed  ttie  motion  to 
dismiss  the  action  as  to  him,  and  thereupon 
his  honor  stated  that  be  would  hear  the 
pleadings  and  the  evidence  b^re  ruling  up- 
on the  motion.  Thereupon  the  pleadings  were 
read,  except  the  answer  of  tT.  S.  Jacfcmn. 
The  plaintiff  alleged  that  he  had  drawn  a 
check  for  9200  on  the  defoidant  bank  la 
favor  of  IT.  S.  Jackson,  and  that  tibe  bank 
paid  tlie  same  after  notice  to  its  cashier,  the 
defendant  Latham,  not  to  do  so.  The  idaln- 
tiff  stated  In  open  court  that  be  did  not  de- 
mand any  relief  against  Jackson,  and  tho 
d^endants,  the  bank  and  I^Qiam,  denied 
liability  to  the  plalntUf,  npon  the  ground 
that  the  plaintiff  had  not  given  tlie  notice  to 
refuse  payment  of  the  (dieck.  The  court  held 
that  no  reli^  was  demanded*  or  cause  of  ac- 


is  demanded*  or  cause  of 

Difliiii:iidl!iu  VuQQQ^  

g.  KflT-No:  SertsB  *  R9'r  Indui 


•For  other  cases  see  s«m«  topic  snd  ssction  HtTHBBR  In  Dec.  Dls.  *  Am,  Dig.  Ker 


FIDELITY  TRUST  CO.  T.  XLXiSar 


263 


tioQ  stated  against  the  said  Jackson,  and 
thereupon  dismissed  tlie  action  as  to  Jack- 
son, and  signed  the  Judgment  set  out  In  the 
record,  to  which  ruling  and  Jadgment  the 
defendants  bank  and  Latham  excepted  and 
appealed  to  the  Supreme  Goort 

W.  M.  Bond.  Jr.,  of  Plymouth,  for  appel- 
lant bank.  Albion  Dnnn,  of  QieeuTlUe,  for 
appellee^ 

ALLBN.  J.  [1]  The  settlement  of  the  con- 
troTersj  between  the  plaintiff  and  the  defend- 
ants— the  bank  and  Latham — ^is  dependent 
upon  one  fact,  and  that  is  whether  the 
plalDtlfF  notified  the  defendants  to  refuse 
payment  of  the  check  before  It  was  paid, 
and  the  presence  of  Jackson  in  this  action 
1b  not  necessary  to  its  determination. 

It  also  appears  that  the  plaintiff  stated 
In  open  court  that  he  demanded  no  relief 
against  Jackson,  and  neither  the  bank  nor 
Latham  can  recover  against  him  upon  tiie 
facts  now  presented,  because  they  allege  tliat 
they  paid  the  check  to  him  rightfully  before 
notice  not  to  pay,  which,  if  true^  would  ex- 
onerate them  from  liability. 

[2]  We  are  therefore  of  opinion  that  Jack- 
son is  not  a  necessary  party,  and  If  a  proper 
and  not  a  necessary  party,  whldi  Is  doubt- 
ful in  view  of  the  fact  that  the  plalntlfF 
makes  no  demand  against  him,  and  that  the 
defendants  cannot  claim  a  liability  on  his 
part  to  th^,  except  upon  the  ground  that 
they  wrongfully  paid  the  check  after  notice 
not  to  do  so,  which  they  deny,  it  was  dis- 
cretionary with  the  Judge  to  make  him  a 
party,  and  his  action  is  not  reviewable. 
Aiken  V.  Man!  Co.,  141  N.  O.  339,  63  S.  E. 
8G7. 

[3]  We  are  also  of  the  opinion  that  the  ap- 
peal Is  premature,  and  must  be  dismissed. 
Lane  v.  Richardson,  101  N.  0.  181,  7  S.  B. 
710;  Emry  t.  Parker.  Ill  N.  O.  261,  18  S. 
El  236;  Bennett  v.  Shelton,  117  N.  G.  103, 
23  S.  El  ;  Gammon  r.  Johnson,  126  N.  G. 
64.  35  S.  El  185. 

Appeal  dismissed. 

(163  N.  C.  4S) 
FIDELITY  TRUST  GO.  v.  ELLEN  et  aL 

(Sopreme  Gonrt  of  Nnrth  Carolina.   Sept  10, 

1913.) 

1.  Bills  and  Notes  (%  497*)— Buannr  or 
Pboof  as  to  Bona  Fides. 

Where,  In  an  action  upon  a  nefrotiable 
note,  there  wai  allegation  and  proof  tending  to 
show  that  the  execution  of  the  note  was  pro- 
cured by  fraud,  the  burden  was  on  plaintiff  to 
show  that  it  was  a  holder  in  due  course. 

[Ed.  Note.— For  other  cases,  Bee  Bills  and 
Notes,  Cent.  Dig.  jtfi  1448,  ie7&-1681,  1683- 
1687;  Dec  Dig.  §  497.*] 

2.  Appeal  and  Ebbob  (|  991*)— Review— 
Cbbdibujtt  or  Evidence — Question  eob 

JURT. 

The  Jnry  is  the  sole  judge  of  the  credibUity 
of  the  evidence. 

f&L  Note. — For  other  cases,  see  Appeal  and 
Rrror.  Cent.  Di^.  K  3901-3906;  Dec.  Dig.  i 
004.*] 


S.  Appeal  and  Erbob  (|  1005*)— Dibcsetidn 

OP  CoUET^NbW  TBIAX^lKSUmCIENCT  OF 

Evidence. 

The  appellate  court  has  not  the  power  to 
review  the  action  of  the  trial  court  in  refusing 
to  set  aside  a  verdict  beeanse  gainst  the 
weight  of  the  evidence. 

[Ed.  Note.— For  other  easss,  see  Appeal  and 
Error.  Cent  Dig.  «{  8860-6876^  8S48-8950; 
Dec.  Dig.  S  1006.*] 

Appeal  from  Snperlor  Oonr^  Nash  Coun- 
ty; Justice  Judg& 

Action  by  tbe  Fidelity  Tnut  Company 
against  0.  V.  VOm  and  others.  From  a 
Judgment  Cor  defndanti,  idaintlfl  appeals. 
Affirmed. 

J.  B.  Ramsey  and  E.  B.  Orantham,  both  of 
Rocky  Mount,  for  appellant  Bunn  ft  SprullI, 
T.  T.  Tbome,  and  Jacob  Battle,  all  of  Rocky 
Mount,  for  appdlees. 

GLAB^  a  J.  TUs  Is  one  of  tbe  mnneiw 
ons  acUons  npoa  notes  gtven  to  McLao^Un 
Bros,  for  the  pnrcbaBe  of  an  "Imported 
French  coach  horse,"  of  which  so  many  oth- 
ers are  to  be  found  In  tlie  reptnts  of  this 
state  and  also  In  those  of  other  ftates.  At- 
tention is  called  to  this  in  Wln^  v.  Nobs, 
19  Idaho,  at  page  28.  Only  one  Issue  was 
submitted,  "Are  the  defendants  Indebted  to 
the  plaintlil,  and  if  so,  In  what  amount?" 
The  plalntur  did  not  t«ider  any  Issues,  nor 
except  to  tbla  issue,  nor  for  failure  to  snb- 
mit  other  Issues. 

There  were  «tc^»tions  to  evidence,  but 
they  do  not  require  consideration,  and  In- 
deed were  not  argued  here.  The  plalntifr 
requested  tbe  court  to  charge  that  there  was 
no  evidence  that  the  note  was  procured  by 
fraud;  and,  if  then  was  any,  none  that  the 
plalntiec  had  notice  of  such  fraud.  These 
were  [voperly  refused  upon  tbe  evidence. 

[1  ]  The  plaintiff  further  requested  the 
court  to  charge  that,  the  action  being  upon  a 
negotiable  instrument  he  is  presumed  to  be 
the  holder  thereof  In  due  course,  without 
notice  of  any  equities  or  defenses  of  the  de- 
fendants. This  the  court  properly  refused 
to  glva  There  was  allegation  and  proof 
tendlBg  to  show  that  the  execution  of  the 
note  was  procured  by  fraud,  and  hence  the 
burden  was  thrown  upon  the  plaintiff  to  show 
that  it  was  a  holder  in  due  course ;  the  cred- 
ibility of  the  evidence  being  for  the  jury. 
Mfg.  V.  Summers,  143  N.  C.  102,  55  S.  E.  522 ; 
Bank  v.  Fountain,  148  N.  C.  590,  62  S.  B.  738 ; 
Park  V.  Exum,  156  N.  a  231,  72  S.  E.  309; 
Bank  V.  Walser,  162  N.  O.  63,  77  8.  B.  1006: 
Pell's  Revlsal,  !  2208. 

[2,  3]  Tbe  plaintiff  further  requested  the 
eonrt  to  charge  the  Jury:  "If  you  find  the 
facta  to  be  as  testified  to  by  all  the  witnesses, 
you  will  answer  the  Issue  as  to  the  plaintiff 
being  a  bona  fide  holder  for  value  and  with- 
out notice  in  favor  of  the  plalntifl."  This 
instruction  the  court  could  not  give  upon 
the  evidence.  The  court,  however,  did  In- 
1  struct  the  jury  as  follows :    "The  court  In- 
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structs  yon,  gentlemen,  that  if  yon  beltere 
all  the  evidence,  and  find  the  facts  to  be  as 
testified  by  the  witnesses,  yon  should  answer 
the  Issue,  Tea,  the  amount  of  the  note  and 
Interest  after  deducting  the  credits.'  Other- 
wise yon  should  answer  the  issue,  'Nothing.*  ** 
The  Jury  answered  the  Issue  "No."  What- 
eTer  objections  the  defendants  might  have 
raised  to  this  charge  need  not  be  considered. 
It  is  the  plalntifT  who  appeals,  and  we  do 
not  see  bow  this  court  can  help  hlni.  The 
Jury  evidently  did  not  believe  the  testimony 
upon  which  the  plaintiff  relied,  and  of  Its 
credibility  the  Jury  were  the  sole  Judges. 
The  presiding  judge  had  the  power,  and  It 
was  his  dnty  If  he  thought  the  interest  of 
Justice  roQuired  it,  to  set  aside  the  verdict  be- 
cause ''against  the  weight  of  the  evidence." 
He  did  not  do  so,  and  It  is  not  in  the  power 
of  this  court  to  review  his  action  in  that  re- 
spect Brink  T.  Black,  74  N.  0.  329.  Ed- 
wards T.  Pbifer,  120  N.  G.  406,  27  &  B.  79. 
citing  many  cues,  and  citations  to  latter 
case  in  Anno.  Bd. 
No  errov. 


(la  N.  0.  u) 

LASSITBB  T.  NORFOLK  SOUTHEBN  B. 
CO. 

(Supreme  Court  «t  North  Carolina.    Sept  10, 
1913.) 

1.  Courts  (S  489*)  —  OonFLionKO  JnnisDio- 
TiOK— State  and  Unitid  States  Goubts. 

Where  the  purchasers  of  a  railroad  from 
the  receivers  appointed  by  a  federal  court 
a^ed  to  pay  ail  UabUitiH  incurred  by  the  re- 
ceivers, a  pEovision  in  the  decree  confirming  the 
sale,  wnicb  retained  exclusive  juriadiction  of  the 
cause  io  the  federal  court  to  enforce  the  obliga- 
tions assnmed  by  the  grantees,  does  not  deprive 
the  adminiBtratoT  of  one  killed  by  the  negligence 
uf  the  employ^  of  the  receivers  of  his  right  to 
sue  the  purchasers  for  damages  in  the  state 
court,  in  view  of  Acts  March  3,  1887,  c  373,  t 
3.  24  Stat.  554  (U.  S.  Comp.  St.  1901,  p.  5ffl), 
whicb  permits  an  action  in  the  state  court 
against  receivers,  without  obtaining  permission 
from  the  federal  court  which  appointed  them. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  M  1324-1330,  1333-1341,  1372-1374 ;  Dec 
Dig.  I  489.*] 

2.  Railboads  (I  258*)— Sale  or  Pbofebtt— 

LXABILITT  OF  PTTBCHASEBS. 

The  earnings  of  a  railroad  whQe  In  the 
hands  of  receivers  are  first  applicable  to  the 
tort  and  contract  liabilities  incurred  during  its 
operation,  even  in  preference  to  prior  mortgage 
liens,  aud  the  purchasing  company  Is  liable  to 
one  injured  by  the  neghgence  of  the  receivers 
on  equitable  principles,  as  fully  as  if  it  had 
been  the  origmal  owner,  since  the  application 
of  the  funds  to  improvements  would  he  a  wrong- 
ful diversion  thereof. 

TEd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  799-801;   Dec.  Dig.  |  258.*] 

Appeal  from  Superior  Court,  Gates  Coun- 
ty; Long,  Judge. 

Action  by  J.  R.  Lassiter,  as  administrator, 
against  the  Norfolk  Southern  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 


W.  B.  Rodman,  of  Washington,  N.  C,  for 
appellant  Ward  &  Grimes,  of  Washington, 
N.  C,  Bond  ft  Bond,  of  Edenton,  and  A.  P. 
Godwin,  ot  datesvlUe^  tor  appellee. 

CLARK,  O.  J.  This  is  an  action  for  the 
negligent  kiUing  of  Mattie  Taylor,  by  an 
engine  operated  by  the  employes  of  the  re- 
ceivers of  tbe  Norfblk  At  Sonfhem  Bailroad 
Company ;  tbe  plaintiff  alleging  that  the  de- 
fendant,  the  Norfolk  Southran  Railroad  Com- 
pany, Is  liable  therefor.  The  action  was 
originally  brought  against  tbe  receivers  of 
the  Norfolk  ft  Sontbem  Railroad  Company 
in  Gates  superior  court  It  was  removed  to 
the  federal  court,  where  a  nonsuit  was  taken. 
Within  one  y^r  thereafter,  and  after  con- 
firmation of  the  purchase  of  the  property 
and  its  delivery  to  defendant,  this  action  was 
begun  In  the  superior  court  of  Gates  against 
the  purchaser  of  the  propertyt  tbe  present 
d^endant 

Upon  the  issues  submitted,  the  Jury  found 
that  the  death  of  plaintiff's  Intestate  was 
caused  by  the  negligence  of  the  receivers  of 
the  Norfolk  ft  Southern  Railroad  Company 
as  alleged  in  the  complaint,  that  she  did  no« 
contribute  by  her  own  negligence  to  caosa 
said  injury  and  death,  and  that  the  reoeiven 
by  tbe  use  of  reasonable  care  could  have  pre- 
vented said  injury  and  death,  and  assessed 
the  damages  at  $1,000.  As  to  these  Issnea 
there  is  no  exception. 

The  fourth  issue  was,  "Is  the  defendant, 
the  Norfolk  Southern  Railroad  Company 
liable  for  the  tort  alleged  to  have  been  com- 
mitted by  tbe  Norfolk  ft  Southern  Bailroad 
Company  while  operated  by  the  receivers, 
as  alleged  in  the  complaint?"  This  issue 
was  answered  by  the  court  ss  a  matter  at 
law,  "Yes,"  and  the  defendant  excepted. 

[1]  The  Norfolk  &  Southern  Railroad  Com- 
pany was  sold  under  a  foreclosure  in  tbe 
federal  court  Paragraph  11  of  said  decree 
provided:  "The  purchaser  or  purchasers 
shall,  as  a  part  of  the  consideration  for  such 
sale,  and  in  addition  to  the  purchase  price 
bid,  take  the  property  purchased."  Hera 
follows  several  provisions,  among  them:  "(3) 
And  upon  the  express  condition  that  sncta. 
purchaser  or  purchasers,  his  or  their  succes- 
sors and  assigns,  shall  pay,  satisfy,  and  dl»- 
charge  any  unpaid  Indebtedness  and  obliga- 
tion or  liabilities  which  shall  have  been  con- 
tracted or  incurred  by  the  recovers  In  respect 
thereto,  before  the  delivery  or  possession  of 
the  property  sold."  The  decree  of  confirma- 
tion, after  reciting  and  adopting  as  a  part  oC 
the  decree  of  confirmation  the  decree  of  fore- 
closure, contained,  among  otber  things,  the 
following :  "It  is  further  ordered,  adjudged, 
and  decreed  that  this  court  reserve  the  ex- 
clusive Jurisdiction  of  this  cause^  tor  tbe  pur- 
pose of  enforcing  and  executing  the  provi- 
sions of  the  said  decree  of  foreclosure  and 
sale  entered  October  14,  1908.  and  fpr  ttie 
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purpose  at  all  ttines  of  protecting  said  gran- 
tee or  grauteea,  their  snccessors  or  assigns, 
in  the  enjoymait  of  the  property,  assets,  and 
franchises  purchased  vnia  the  said  decree 
of  foreclosure  and  sal^  and  to  determine 
any  and  all  controvendes  aa  to  the  character, 
extent,  and  ralidlty  of  the  poBsesslon  of  said 
grantee  or  grantees,  their  snccesaors  and  as- 
Blgna,  acquired  nnder  the  ezecntlon  of  said 
decree,  and  herennder,  and  for  the  purpose 
ot  enforcing  all  the  obligations  and  rights 
assumed  by  said  grantee  or  grantees,  their 
SQcceesors  and  assigns,  under  and  by  Tirtoe 
of  the  said  decree  of  foreclosnra  and  sale, 
or  any  antweaaent  decree  including  this 
decree."  Tta  d^endant  earnestly  contmds 
that  under  tbSa  provision  In  the  decree  the 
plaintUf  conld  not  maintain  tbiM  action  lu 
the  superior  conxt  ot  Gates.  We  do  not  un- 
derstand that  the  right  which  the  plaintiff 
has  under  the  federal  and  state  statutes 
to  bring  this  action  in  the  state  court  can 
be  impaired  by  this  decree  of  the  federal 
court,  nor  do  we  think  that  such  decree  was 
Intended  to  have  that  effect 

[Xi  Inasmuch  as  an  action  can  be  brought 
in  the  state  court  against  the  reotfrera  in 
the  fedsral  cour^  without  obtaining  per- 
ndsslon  of  that  court  (U.  8.  Compiled  Stat- 
utes, I  721[31,  Acta  Martii  8,  1887,  a  878,  I 
S.  24  Stat  S64),  a  fortiori  an  acticm  can  be 
brought  in  the  state  court  against  the  pur- 
^laser,  after  confirmation  of  the  sale  and 
delivery  of  the  property  to  such  purchaser, 
without  permission  of  the  federal  court 
Tbe  liability  of  the  purchaser  la  a  matter  of 
law  which  can  be  adjudicated  in  the  state 
court  The  earnings  of  the  road,  while  in  the 
hands  of  the  receivers,  are  first  ai^llcable 
to  the  tort  and  contract  liabilities  incurred 
during  their  oi>eration,  even  in  preference 
to  prior  mortgage  Hens  (which  doctrine  as 
to  torts  Is  a  provision  of  the  North  Carolina 
statute  also),  and  their  application  to  Im- 
provements would  be  a  wrongful  diversion 
of  the  fond,  and  the  purchasing  company 
is  liable  to  the  plaintiff  on  equitable  princi- 
ples as  fully  as  if  it  bad  been  the  original 
owner. 

This  matter  Is  fnlly  discussed  In  Ballroad 
T.  Johnson,  161  U.  S.  81  at  page  99,  14  Sup. 
Ct  250  at  page  266  ^  L.  Ed.  81),  in  which 
case  Chief  Justice  Fuller  says:  "The  com- 
pany was  held  liable  upon  the  distinct  ground 
tliat  the  earnings  of  the  road  were  subject 
to  the  payment  of  claims  for  damages,  and 
tbat  as,  in  this  Instance,  such  earnings  *  *  • 
bad  been  diverted  into  betterments,  of  which 
the  cfHDpany  had  the  benefit  must  reqwnd 
directly  fOr  the  (daim.  This  was  so  by  reason 
of  the  statute  •  •  •  irrespective 
of  the  atatqte,  on  equitable  pr^dples  appli- 
cable under  the  facto."  That  case  Is  a  full 
discussion  ot  the  polnto  iUToIved  in  this,  and 
faolds  that  tite  state  court  is  antborlaed  to 
try  actlona  against  the  receiTers  of  the  pur- 
cliaalDg  company  upon  the  facta  similar  to 


those  in  this  case.  It  was  further  held  there- 
in that  where  sn<^  plaintiff  did  not  Intervene 
In  thd  federal  court  and  collect  tto  Judgm^ 
before  the  property  was  turned  over  to  the 
purchasing  company,  he  la  not  precluded 
from  bringing  his  action  in  the  state  court 
Tliat  dedaion  lias  been  approved  In  numerous 
cases  dted  in  12  Rose's  Notes,  479.  To  same 
effect,  Ballroad  v.  Manton,  164  U.  S.  636,  17 
Sup.  Ot  216.  41  L.  Ed.  680,  which  holds  that 
an  action  for  damages  for  personal  injuries, 
brought  against  the  receiver  and  the  rail- 
road company,  and  pending  after  the  resto- 
ration of  the  property,  la  not  cut  off,  by  fail- 
ure to  prosecute  the  claim  by  intervention  In 
the  receiver's  proceedings,  because  of  an  or- 
der of  the  court  requiring  such  claims  to  be 
presented  by  a  specified  date  or  be  baned. 
For  cases  citing  and  approving  Oils  decision, 
12  Bose's  Notes,  9ia 

In  Ballroad  v.  Crawford,  88  Tex.  277,  81 
S.  W.  176,  28  Ll  B.  A.  761,  6S  Am.  St  Bep. 
VSQ,  it  is  held :  "If  a  railroad  in  the  hands 
of  a  receiver  appointed  by  the  United  States 
Circuit  Court  is  sold  by  order  of  that  court, 
but  possession  is  retained  by  the  receiver, 
one  who  claims  damages  for  injuries  rec^ved 
while  the  railroad  was  in  the  hands  of  the 
receiver  may  sue  the  receiver  in  the  state 
court  without  the  consent  of  the  United 
States  court  and  after  the  circuit  court  has 
discharged  the  receiver  and  turned  the  prop- 
erty over,  the  Jurisdiction  of  the  federal 
court  ceases,  and  the  state  court,  though  the 
suit  was  commenced  prlw  to  such  delivery, 
has  the  power  to  proceed  to  adjudicate  the 
righto  of  the  parties,  and  to  enforce  ito  own 
judgment  according  to  the  laws  of  the  state." 
This  case  Is  there  copiously  annotated,  and, 
among  others,  has  the  following  dtailon' 
"The  dlsGibarge  of  the  receiver,  and  rrtnm  of 
the  property  to  the  owner  leaves  the  property 
subject  to  any  dalm  or  charge  legally  resting 
upon  it;  and  this  may  be  enforced  by  any 
court  having  jurisdiction.  Ballroad  v.  StUm- 
son,  76  Tex.  421  [18  S.  W.  468],  IS  Am.  St 
Bep.  GO."  This  was  the  case  which  was  taken 
by  writ  of  ernnr  to  Uie  United  Stotes  Su- 
preme Court  In  which  ttie  <vli>ion  of  Fuller, 
C.  J.,  161  U.  8.  81, 14  Sup.  Ot  260,  88  L.  Bd. 
81,  above  dted,  was  rendered,  affirming  tlie 
action  of  the  Tttxas  court  and  holding:  (1) 
Whether  there  was  actionable  negligence 
committed  while  the  receiver  was  In  charge 
is  a  question  of  general  law  for  the  stote 
court  to  pass  upon ;  (2)  that  a  provlaUm  in 
the  order  ot  tiie  United  States  court  rea«v- 
Ing  the  proceedings  for  the  disposltton  ot 
pending  Interventions,  and  such  as  might  be 
filed  within  a  time  fixed,  does  not  predude 
one  having  a  cause  of  action  for  the  n^- 
gence  of  the  recdvers  from  bringing  Ms  ac- 
tion in  any  court  of  ocanpe^t  Jurisdiction. 

Our  conclusion  Is  that  the  siqierlor  court 
of  Gates  had  Jurlsdictiott  of  this  cause  ot 
action  under  the  statutes,  state  and  federal, 
and  tbat  the  provision  of  the  de?wJtt^9Pf^ 
flrmatlon  of  the  sale  iligitl»i  tteOewU^C 
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did  not  bave  the  effect,  and  was  not  Intended 
to  hare  the  effect  to  deprive  the  plaintiff  of 
lits  right  to  maintain  tills  action  in  the  state 
coart. 
No  error. 


(168  N.  C.  M) 

NEWBT  &  WHITE      BOARD  OF  DRAIN- 
AGE  COM'RS  OF  BEAR  SWAMP 
DRAINAGE  DIST.  et  al. 

<Sti^me  Court  of  North  Carolina.   Sept.  10; 
1913.) 

1.  DBAIN8  ($  2*)— EaTABLIBHVBNT— StATUTEB 

— Vauditt. 

The  Drainas»  Act  of  1909  (Fob.  LawB  1909. 
c.  4421  ii  not  obnoxions  to  either  tbe  atate  or 
federal  Constitution. 

[Ed.  Note.— For  other  cases;  see  Drains,  Oent 
T>lg-  1 17;  Dec.  Dig.  |  2;*  Constitutional  Law, 
Cent  Dig.  i  884.] 

2.  Dbainb  (I  13*)— Dbainaqb  Distbicts— Bb- 

TABLIBHHENT— COLUTEBAI.  ATTACK. 

A  drainage  diBtrict  established  under  Fob. 
Laws  1909,  c.  442,  is  ft  quasi  municipal  cor- 
poration, and  neither  Its  existence  nor  the  reg- 
ularity of  Its  proceedings  can  be  collateral^ 
attacked. 

[Ed.  Note.— For  other  casea,  see  Drains,  Cent. 
Dig.  I  4;  Dec.  Dig.  §  13;*  Corporations.  Oent 
Dig.  f  9.] 

3.  Draiits  (1  57*)— Dbairage  Distbicts— Dt- 
JUBiEs  TO  Land— Reubdies  of  Landowneb. 

The  remedies  provided  by  Pub.  Laws  1909, 
c.  442,  by  which  a  landowner  may  recover  dam- 
ages resulting  from  the  construction  of  drains 
under  the  act  are  exclusive. 

[Ed.  Note.— For  other  cases,  see  Drains,  Oent 
Dig.  SS  67,  89;  Dec  Dig.  {  57.*] 

4.  Dbains  (8  57*)— Drainage  Distbictb— Cok- 

STSUCTION    OF  DBAINS— DAMAGE  TO  LaND- 

owNEB— Rbubdies— Duty  to  AasERiy-Ea- 

Pub.  Laws  1909,  c.  442.  !  11.  requires 
the  engineer  and  viewers  to  assess  the  damages 
sustained  by  any  one  for  lands  talien  or  for  in- 
convenience imposed,  and  authorizes  an  appeal 
from  the  award  to  the  superior  court  Held 
that,  where  plaintlETs  grantors  were  petitioners 
for  tbe  organization  of  a  drainage  district  and 
for  tbe  construction  of  the  drains,  and  took  no 
steps  under  such  section  to  recover  damages 
for  the  destruction  of  timber  on  the  land  by 
the  construction  of  tbe  main  canal,  comidain- 
ants,  after  acquiring  the  land,  were  estopped 
to  claim  damages  for  such  loss  in  an  action 
against  the  commissioners. 

!Ed.  Note.— For  other  cases,  see  Drains,  Oent 
g.  S8  67,  68 ;  Dec.  Dig.  {  57.*] 

Appeal  from  Superior  Court,  Perqaimans 
County;  H.  W.  Whedbee,  Judge. 

Action  by  Newby  •&  White  against  the 
Board  of  Drainage  Commissioners  of  Bear 
Swamp  Drainage  District  and  others.  Judg- 
ment was  entered  for  plaintiffs  against  the 
defendant  board,  and  denied  as  to  the  Indi- 
vidual members,  and  defendant  board  ap- 
peals ;  plaintiffs  also  appealing  from  the  de- 
nial of  Judgment  against  the  members  In- 
dividually. Reversed  and  remanded. 

In  1009  sundry  landowners  In  Chowan  and 
Perquimans  conntleB  filed  before  the  clerk 
of  the  superior  conrt  of  Chowan  county  a  pe- 
tition for  the  establishment  of  a  drainage 


district  under  diapter  442  of  the  Public 
Laws  of  1909.  X  P.  and  U  A.  Goodwin  were 
signers  of  this  petition.  Proceedings  were 
bad  conformable  to  tbe  provisions  of  tbe 
drainage  act,  and  a  preliminary  report  of  the 
board  of  viewers  was  considered  on  the  11th 
day  of  September,  1909,  and  tbe  decree  en- 
tered establishing  tiie  district,  to  be  known 
as  Bear  Swamp  drainage  district 

The  final  report  of  the  board  of  viewers 
was  considered  on  tbe  30tb  day  of  November. 
1909,  and  duly  confirmed.  On  tbe  3d  day  of 
January,  1910.  the  petitioners  J.  P.  and  L.  A. 
Goodwin  sold  and  conveyed  to  the  plaintiffs 
herein  the  land  described  In  the  complaint, 
which  land  was  embraced  In  the  Bear  Swamp 
drainage  district  Subsequently  the  commis- 
sioners of  the  drainage  district  proceeded 
through  a  contractor  to  construct  the  cajials 
and  ditches  called  for  in  tbe  survey  and  re- 
port of  the  board  of  viewers,  and  plaintiffs 
allege  that  In  the  construction  of  tbe  main 
canal  a  large  amount  of  valuable  timber  on 
the  lands  of  plaintiffs  described  In  the  com- 
plaint was  wrongfully  and  unlawfully  de- 
stroyed, and  that  the  cost  of  removing  the 
balance  of  the  timber  had  been  greatly  en- 
hanced, and  that  by  reason  of  these  things 
the  plaintiffs  had  been  endamaged  in  a  lai^e 
sum. 

Evidence  was  introduced  by  tbe  plaintiffs 
tending  to  support  these  allegations,  and  at 
tbe  close  of  the  plaintiffs*  testimony  the  de- 
fendant moved  for  a  nonsuit  This  motion 
was  overruled,  and  the  defendant  board  in- 
troduced in  evidence  the  entire  record  tn 
the  proceedings  for  the  establishment  of  the 
drainage  district,  and  also  evidence  tending 
to  show  that  plaintiffs  had,  in  fact,  sustained 
no  damage.  There  was  a  verdict  and  judg- 
ment against  tbe  defendant  board,  from 
which  judgment  tbe  board  appeals  to  this 
court 

Pruden  and  Fruden,  of  Edenton,  8.  Brown 
Shepherd,  of  Raleigh,  and  W.  &  Prlvott,  of 
Edenton,  for  appelant  Bond  ft  Bond,  of 
Edenton,  and  P.  W.  McMuUan,  of  Hertford, 
for  appellees. 

BROWN,  J.  (after  stating  tbe  facts  as 
above).  [1]  Upon  the  foregoing  fticta  we  are 
of  opinion  that  this  action  was  Improridentlr 
brought,  and  should  be  dismissed.  There  is 
no  contention  that  the  Dndnage  Act  of  1909 
Is  obnoxious  to  either  the  state  w  tbe  feder- 
al Constitution.  This  qnestlon  was  settled 
by  our  decision  in  Banderlln  v.  Lnken,  102  N- 
a  7S8,  68  S.  B.  226. 

[2]  But,  conceding  Ihe  validity  of  tbe  law, 
plaintlfb  maintain  that  there  has  been  no 
compliance  with  its  provisions,  and  that  the 
board  of  drainage  commlsaloners  were  tres- 
passers upon  their  lands.  If;  by  this  dutrge. 
plaintiffs  mean  to  diallenge  tbe  existence  o£ 
a  lawful  drainage  distrtc^  then  tb^  are  in 
tbe  anomalons  position  ofy'lnsisUnBLiiDpn  a 
 Dioiliaocibv  wQOvLC  ■ 
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judgmeut  against  a  body  corporate  that  does 
not.  In  fact,  exist  If  the  defendant  board 
was  without  authority  In  entering  upon  the 
lauds  of  plaintiffs,  it  is  equally  without  au- 
thority to  levy  assessments  for  any  purpose, 
and  the  Judgment  plaintiffs  recovered  below 
would  be  a  thing  of  no  value.  But  the  con- 
clusive answer  to  this  suggestion  is  that  a 
drainage  district  is  a  quasi  municipal  cor- 
poration, and  neither  its  existence  nor  the 
re^larity  of  ita  proceedtngB  can  be  collater- 
ally Impeached. 

In  SanderUu  t.  Luken,  supra,  tt  Is  held 
that  these  drainage  districts  are  regarded  as 
quasi  public  corporations,  partaking  to  some 
extent  of  the  character  of  a  governmental 
Agency.  They  are  not  unlike  special  road  and 
Bcbool  districts,  and  it  is  elementary  that 
the  validity  of  such  dlstrlcto  cannot  be  col- 
lat^ally  attacked. 

In  14  Cyc.  1029,  it  is  said  in  the  text  that 
tbe  legali^  of  the  organization  of  a  drainage 
district  cannot  be  attacked  coUatwally  as  in 
an  actl(Hi  by  ft  to  enforce  asseBsment  This 
most  be  etiiially  true  In  an  action  against 
it  (or  damages  for  assnming  to  exercise  the 
rights  and  powers  of  a  lawfully  constituted 
drainage  district 

In  PaAer  v.  Hanls  County  Drainage  Dis- 
trict, 148  a  W.  860,  tbe  Texas  Coart  of  Civil 
AKiealB  says:  "There  can  be,  we  think,  no 
question  that  drainage  districts  organized 
under  the  act  in  question  are  public,  or  quasi 
pnbUc,  corporations."  Fallbrook  t.  Bradley, 
164  U.  8.  112.  17  Sup.  Ct  66.  41  L.  Ed.  869; 
People  T.  La  Rue,  67  Cal.  626.  8  Pac.  84. 
And  continuing,  the  court  says:  "It  Is  a 
firmly  established  doctrine  that,  when  tbe 
law  provides  for  the  creation  of  sncfa  dis- 
tricts by  the  action  of  any  public  body,  as  tbe 
commissioners*  court,  In  tbe  present  drainage 
law,  the  validity  of  sncli  action  In  the  crea- 
tion and  organization  of  such  districts  can- 
not be  questioned  exc^t  by  district  proceed- 
ing in  quo  warranto,  at  the  suit  of  the  state, 
for  mere  irregnlaritles  In,  or  failure  to  com- 
ity with,  the  prescribed  procedure." 

A  case  much  In  point  Is  Smith  v.  Olanssen 
Park  Drainage  District,  229  111.  155,  82  N.  E. 
278.  In  this  case  the  court  says:  "The  ques- 
tion whether  tbe  appellee  drainage  district 
bad  been  i^lly  organized  did  not  and  could 
not  arise  In  the  proceeding  for  the  condemna- 
tion of  a  right  of  way  for  the  ditch  across  the 
lands  of  the  appellant  company.  •  •  " 
Whether  It  (the  district)  correctly  exercised 
such  power  or  Jurisdiction  could  not  be  con- 
sidered ta  this  a  collateral  proceeding. 
*  *  *  Tbe  legality  of  the  orguiizatioQ  of 
tbe  drainage  and  levee  district  can  be  at- 
tacked and  brought  under  Judicial  review 
only  in  a  direct  proceeding  by  quo  warranto." 

If  plaintiffs  concede  that  the  defendant  is 
a  lawfully  constituted  drainage  district,  but 
atta^  tbe  regularity  of  its  proceedings,  again, 
both  reason  and  authority  blodi  tbe  way. 

[S]  The  statute  affords  ample  opportunity 


to  every  party  In  Interest  to  aaaen  his  rights, 
and  adequate  machinery  for  maintaining 
them.  Like  a  general  practition^  of  tbe 
olden  time,  the  drainage  act  carries  its  reme- 
dies in  its  own  saddle  bags,  and  advertises 
that  there  are  none  other.  "The  remedies 
provided  for  In  this  act  shall  exclude  all 
other  remedies."  Drainage  Act,  §  S^. 

14}  Section  11  of  the  act  makes  it  the  duty 
of  tbe  engineer  and  viewers  to  assess  the 
'  damages  claimed  by  any  one  for  lands  taken 
or  for  inconvenience  imposed.  It  will  be 
seen,  therefore,  that  tbe  grantors  of  plain- 
tiffs had  abundant  opportunity  to  set  op  the 
very  claims  ^Ich  they  attempt  to  ass»t  In 
this  action.  They  were  before  the  court; 
they  were  moving  parties  in  the  cause.  If 
they  bad  claimed  damages,  and  had  been  dis- 
satisfled  with  the  amount  awarded,  they  had 
their  right  of  appeal  to  the  superior  court 
They  have  had  their  day  in  court,  and.  "not 
having  spoken  when  they  could  have  beeo 
heard,  tta«y  cannot  now  be  beard  whoi  tb^ 
should  be  sHrait'*  Wliite  t.  Lan^  16S  N.  G. 
16,  68  8.  B.  896. 

In  courts  of  Justice  there  comes  a  time 
when  a  man  Is  called  upon  to  speak  or  dse 
forever  thereafter  hold  bis  peace.  The  stat- 
ute, in  terms,  declares  tbat  the  order  of  the 
court  confirming  final  r^rt  of  the  view- 
ers "sbatl  be  conclusive  and  final ;  that  all 
prior  proceedings  were  regular  and  according 
to  law,  unless  th^  were  appei^ed  from." 
And  this  statutory  declaration  Oiat  the  regu- 
larity of  tbe  proceedings  shall  not  be  subject 
to  collateral  attack  Is  In  line  with  tbe  deci- 
sions of  tbe  courts  and  text-writers  of  good 
reputa 

In  discussing  these  drainage  districts, 
Famham,  in  his  work  on  Waters  and  Water 
Rights,  says:  "An  adjudication  by  the  proper 
tribunal  that  the  proceedings  conform  to  the 
statute  cannot  be  inquired  into  In  a  collateral 
proceeding;  nor  can  the  various  steps  which 
are  taken  in  proceedings  after  Jurisdiction 
has  been  acquired  be  questioned.  Tbat  tbe 
lands  in  a  reclamation  district  were  swamp 
and  overflowed,  and  tbat  lauds  assessed  for 
reclamation  purposes  would  be  benefited 
thereby,  being  jurisdictional  facts,  which  the 
board  of  supervisors  necessarily  determine  in 
approving  tbe  petition  for  the  formation  of 
tbe  district,  Us  Judgment  on  those  questions 
where  all  the  parties  were  brought  before  it 
by  proper  notice  Is  conclusive,  and  cannot 
be  collaterally  attacked."  People  v.  Wasson, 
61  N.  T.  167;  Wabash  Eastern  R.  Co.  v.  East 
Lake  Fork  Special  Drainage  District,  134 
111.  884,  25  N.  R  781,  10  L.  R.  A.  286 ;  Audi- 
tor General  v.  Melze,  124  Mich.  285,  82  N.  W. 
886;  Barker  v.  Vernon  Twp.,  63  Mich.  516, 
30  N.  W.  175 ;  OUver  v.  Monona  County,  117 
Iowa,  43,  90  N.  W.  510;  Ithaca  v.  Babco^, 
36  Miec.  Rep.  49;  72  N.  T.  Supp.  519;  Jebb 
V.  Sexton,  84  111.  App.  46;  Reclamation  Dlst 
No.  642  V.  Turner,  104  Cal.  334,  37  Pac.  1038. 

A  case  dlrectiy  In  Polnj,^,^^vv5^pe,^e 
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County,  sQpra,  where  It  le  held  that  the  fail- 
ure of  a  board  of  auperviaors,  In  proceedinga 
to  establish  a  ditch  for  the  drainage  of  a 
tract  of  land,  to  award  and  pay  the  damages 
to  the  property  through  which  the  ditch  was 
to  pass,  before  locating  It,  Is  not  jarlsdlctlon- 
al,  and  cannot  be  made  tbe  basis  of  a  col- 
lateral attack. 

The  plaintiffs,  of  course,  stand  in  the  shoes 
of  their  grantors,  who  were  parties  to  the 
proceeding  for  the  establishment  of  the  dis- 
trict, as  a  pendency  of  the  proceeding  Is 
noticed  with  respect  to  all  lands  embraced  In 
the  district 

Upon  consideration  of  the  whole  case  we 
think  the  action  sbonld  t>e  dismissed,  and  It 
la  80  ordered.  This  dispoaes     both  appeals. 


(162  N.  C.  47) 

EUBEKA  LT7MBEB  CO.  T.  WHITLBT. 

(Supreme  Court  of  North  Carolina.    Sept  10, 
1913.) 

1.  Loos  Ann  Loooino  (|  8*)— Saub  or 
STANnnffo  Tnau— TucB  voa  Rbmotait- 

EXTKNSIOn, 

Under  a  contract  for  the  sale  of  standing 
timber,  which  authorized  removal  within  seven 
years  from  the  date  thereof,  and  provided  for  an 
extension  of  the  time  of  remov^  for  a  term  of 
three  years  at  the  option  of  the  vendee,  provid- 
ed  notice  of  intention  to  extend  it  should  be 
given  to  the  vendor  before  the  end  of  tbe  seven 
years,  the  vendee,  to  entitle  it  to  the  extension, 
was  required  to  give  the  notice  and  make  a 
proper  tender  of  the  consideration  for  the  ex- 
tension before  the  end  of  tbe  seven  years,  since 
a  unilateral  contract  of  that  kind,  binding  the 
owner  of  the  land  witbout  any  corresponding 
obligation  or  duty  on  tbe  other  party,  and  re- 
garded in  its  essence  as  a  mere  option,  is  strict- 
ly construed,  and  exact  compliance  will  be  re- 
quired. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  fS  6-12;  Dea  Dig.  {  3.*] 

2.  Loos     AND     LOQGINO     ({     3*)— SALES  OF 

Standing  Timbeb— Time  fob  Removai#— 

Extension. 

Under  a  contract  conveying  standing  tim< 
ber,  wliich  authorized  the  rendee  at  its  option 
to  extend  the  time  for  removing  it  by  giving 
notice  to  the  vendor  within  the  time  originally 
specified,  the  vendee  did  not  exercise  due  dili- 
gence, as  a  matter  of  law,  to  give  such  notice 
within  the  time  required,  by  placing  the  con- 
sideration for  tbe  extension  in  the  hands  of  the 
sheriff,  with  instructions  to  deliver  it  to  the 
yendor, 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  H  8-12;  De&  Die.  I  8.*] 

Appeal  from  Superior  Court;  Beanfcot 
County ;  Whedbee.  Judge. 

Action  by  tbe  Eureka  Lnmbw  Company 
against  Major  Whitley.  Judgment  for  de- 
fendant and  plaintiff  appeals.  Affirmed. 

This  action  was  brought  to  compel  the  de- 
fendant to  execute  a  deed  for  the  renewal  of 
a  timber  contract  which  had  expired.  On 
Jannai?  2,  1905,  William  J.  Cutlar,  being  the 
owner  of  a  tract  of  land,  conveyed  to  the 
plaintiff  the  timber  thereon,  with  the  privi- 
lege of  cutting  and  removing  the  same  within 
sevoi  years,  from  the  date  ct  ttie  deed ;  that 


is,  on  or  before  January  2, 1912.  l^ere  was 
a  clause  for  the  extension  of  the  time,  at  the 
option  of  plaintiff,  for  the  term  of  tiiree 
years,  provided  notice  of  the  intention  to 
extend  it  should  be  given  to  vendor  or  his 
assigns  before  the  expiration  of  the  seven 
years  fixed  by  the  original  contract  for  cut- 
ting and  removing  the  timber.  Notice  was 
not  given  until  January  6. 1912,  or  three  days 
after  the  last  day  allowed  for  giving  It 
Plaintiff  alleges  that  he  was  excused  from  a 
strict  compliance  with  the  contract  because 
defendant  had  left  Beaufort  county,  the  place 
of  his  former  residence,  In  November,  1911. 
and  he  could  not  find  him  to  serve  ^e  no- 
tice. The  defendant  went  to  Rocky  Mount, 
N.  C,  and  made  a  short  vMt  to  Florence, 
S.  O.,  returning  to  Rocky  Mount  about  the 
middle  of  Decemtter,  1912.  Horton  Cutlar, 
agent  of  plaintiff  having  charge  of  the  mat- 
ter, had  a  deed  of  extension  prepared  for 
execution  by  d^endant,  and  afterwards,  in 
Novwber,  1912,  met  the  deftfidant,  on  a 
Sunday,  but  said  nothing  to  him  about  exe- 
cuting tbe  deed.  On  December  15, 1912,  this 
agent  was  told  by  defendant's  brother,  B.  H. 
Sh^pard,  that  defendant  was  in  Rocky 
Mount,  but  it  does  not  appear  that  any  steps 
were  taken  to  have  the  contract  renewed,  or 
the  time  for  cutting  the  timber  extoided. 
There  was  other  evidence  In  the  case.  Tb» 
jury  returned  the  following  verdict: 

"(1)  Was  the  plaintiff  ready,  able^  and 
willing  to  pay  the  defendant  the  sum  provid- 
ed In  the  contract  Introduced  In  evidence  for 
the  extension  ol  time  In  which  to  cut  said 
Umber,  on  the  2d  day  of  January,  19121 
Answer:  Yes. 

"09  If  00,  was  plaintiff's  failure  to  do  so, 
until  January  6,  1912,  due  to  its  inability  to 
find  tbe  defendant,  after  using  du«  dlUgenoeT 
Answer:  No.** 

The  judge  cba^d  the  farj  fully  as  to 
what,  in  law,  was  due  dlUgence,  and  it 
to  tbe  Jury  as  an  open  auestUm  of  fact  to 
decide,  upon  tbe  issnes,  whether  tba  plain- 
tiff liad  exercised  proper  cate  and  dUigoio^ 
under  the  dream  stances.  Plaintiff  appealed 
from  the  Judgment  upon  tbe  verdict 

Rodman  &  Bonner,  of  Washington,  N. 
for  appellant  Ward  it  Grimes,  of  Washing- 
ton, N.  O.,  for  ai^llee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  There  can  be  no  doubt  now  that 
the  plaintiff,  in  order  to  avail  Itself  of  the 
privily  to  extend  the  time  of  cutting,  most 
have  given  notice  and  made  a  proper  tender 
of  tbe  consideration  therefor,  before  the  ex- 
piration of  the  first  period  allowed  for  cut- 
ting and  removing  the  timber,  and  this  la 
recently  so  decided  in  Rountree  v.  Cohn-Bo<A 
Co.,  168  N.  C.  1S3,  78  S.  B.  796.  See  Bate- 
man  V,  Lumber  Co.,  154  N.  C.  248,  70  S.  B. 
474,  84  L.  R.  A.  (N.  S.)  616;  Powers  v.  Lum- 
ber Co.,  154  N.  C.  405,  70  S.  E.  629 ;  Product 
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Co.  T.  Dunn,  1^  N.  O.  471,  65  8.  XL  299.  A 
nntlateral  contract  of  this  kind,  Undtng  the 
owner  of  the  land  without  any  coraespondtng 
or  correlatlTe  obligation  or  dn^  of  tbe  otii- 
er  party  to  blm,  and  regarded  in  its  essence 
as  a  mere  apOaOf  is  strictly  constnied,  and 
exact  compliance  will  be  required.  Alaton 
V.  Connell,  140  N.  a  486.  S8  S.  m  292. 

[2]  TbB  only  question,  therefore,  is  wheth- 
er there  has  been  each  compUauoe.  The 
court  instmcted  the  jury  correctly  as  to 
what  constituted  doe  diligence,  and  tbe  Jury 
bare  fonnd,  npon  the  evidence,  that  tttere 
was  not  snch  dlllgwce,  and  we  think  the 
Terdlct  was  the  only  one  the  Jury  could  well 
haye  rendered  In  the  face  of  the  facts  and 
drcnmetances.  The  plaintiff  not  only  failed 
to  show  due  diligence,  but  the  evidence  rath- 
er tended  to  prove  the  contrary.  It  Is  sin- 
gular that  the  plaintiff  should  have  been  so 
remiss  In  caring  for  its  interests,  If  it  reat- 
ly  Intended  to  renew  the  contract  for  the  ex- 
tended period.  Placing  the  money  in  the 
bands  of  the  sheriff,  with  instrnctlons  to 
deliver  it  to  defendant,  does  not  alter  tbe 
case,  and  was  not,  In  Itself,  diligence  as  mat- 
ter of  law.  The  Judge  allowed  it  to  be  con- 
sidered by  the  Jury  as  a  c^cnmstance  on  the 
question  of  doe  diligence.  There  Is  nothing 
in  the  case,  we  think,  but  a  pure  question  of 
fact,  which  the  Jury  have  settled  against  the 
plaintiff. 

No  error. 


imn.  cm 

BA8NIOHT  et  aL  T.  SMALL. 

(Supreme  Court  of  North  Carolina.    Sept  10, 
1918.) 

1.  FlXTUBlB  (I  21*)  —  "FiXTUM"  —  RAXLBOAD 
GONTBAOT— LOOaiNQ  ROAD. 

A  logging  road,  constructed  of  ties  partly 
embedded  In  the  em  with  rails  spiked  thereon, 
built  for  the  better  enjoyment  of  the  land  by 
reudering  it  earier  to  get  out  the  timber  there- 
on, is  a  "fixture"  whltm  paaud  by  a  eonveyance 
of  tbe  land. 

[Ed.  Note. — For  other  cases,  see  Fixtures, 
Cent.  Dig.     47-S6;  Dec.  Dig.  S  21.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  pp.  2831-2846 ;  vol.  8^  p.  7664.] 

2.  DmcoB  (I  117*)— Vehdob  and  PtntcHASEB. 

Between  the  vendor  and  purchaser  the  com- 
mon-law rule  that  whatever  is  affixed  to  the 
freehold  becomes  a  part  of  it  and  passes  with  it 
ia  observed  in  foU  vigor. 

lEi.  Not&— For  other  cases,  see  Deeds,  Cent 
IMg.  K  836-841;  Dec.  Dig.  ff  117.*] 

S.  Deeds  (J  143*>— CoKSTBUonoiT— Peopebty 

Con  VKTBO— FzxTuas. 

The  fact  that  a  grantor  of  land  on  which 
there  wss  timber  of  various  Unds  large  enoogh 
to  cut  reserved  the  pine  timber  does  not  indicate 
that  it  was  not  tbe  intention  of  the  parties  that 
the  logging  railroad  on  the  land  should  pass  by 
tbe  deed,  out  rather  the  express  reservation  of 
the  tImlMr  refutes  such  an  intention,  under  the 
maxim,  "Sbcpresslo  unlus  enluslo  alterius.** 

[Ed.  Note^For  other  cases,  see  Deeds,  Gent 
Dig.  H  408-450^  469-468;  Dee.  Dig.  1 1^*] 

Appeal  fnm  Bnperior  Court,  Perquimans 
Cotmty;  Wb«U>ee,  Judge. 


Action  by  W.  B.  Basnlght  and  anofhw 
against  P.  H.  SmalL  Judgment  for  defSnd- 
ant,  and  plaintUEs  appeal.  Reversed. 

This  Is  an  action  to  recover  damages  foe 
entering  upon  the  land  of  the  plaintlfl  and 
removing  a  logging  road  therefrom.  On  De* 
conber  81,  1910,  tbe  defendant  conveyed  tbe 
land  to  the  plalntllTs,  reserving  all  the  idne 
timber  that  wouIQ  m^ure  10  Inches  across 
the  stump  when  cut,  provided  the  same  was 
cat  within  10  years.  The  plaintiff  W.  B. 
Basnlght  testlfled  as  follows:  "I  am  one  of 
the  plaintiffs.  Oaeon  and  I  bought  the  land 
described  in  deed  from  Small  for  $10,000. 
About  one-third  of  it  was  woodland.  Be- 
sides the  pine  reserved  by  Small,  there  was 
some  poplar,  and  a  good  bit  of  gnm  and  oak. 
At  tbe  time  the  bargain  for  the  land  was 
made,  and  when  the  deed  waa  made,  both, 
there  was  a  logging  road  npon  tbe  land. 
This  road  started  at  the  sound  and  ran  back, 
through  the  woods  on  edge  of  tbe  pasture 
and  into  tbe  swamp,  for  about  a  mile.  All 
of  the  road  was  on  this  tract  of  land,  and 
was  built  for  the  purpose  of  getting  out  the 
timber  on  this  tract  This  road  was  Just  an 
ordinary  logging  road.  First  tbe  ties  were 
laid  and  then  the  rails.  A  few  of  tbe  ties 
were  entb-ely  underground,  others  filled  In 
with  dirt,  so  as  to  make  tbe  road  leveL 
Road  was  made  level  enough  for  mules  to 
walk  npon.  There  wwe  two  trestles,  one  80 
and  one  40  yards  In  length.  Tbe  80-yard 
one  was  about  finir  feet  high.  On  tttese 
trestles  tbe  ties  were  laid  on  posts  or  pil- 
ing, right  <dose  together.  Joining  so  as  to 
make  it  solid.  The  rails  were  12-ponnd  rails, 
and  were  fastened  to-the  ties  wiOi  spikes. 
Ties  were  plnesap  v^e,  I  Uilnk,  and  would 
have  lasted  four  or  five  years.  At  tbe  time 
of  Small's  deed  to  Gason  and  me,  then  was 
timber  upon  this  tract,  otha  than  the  t)ixte 
reserved  by  SnutU,  lai^  enough  to  cut,  and 
we  could  have  used  tbla  road  ben^dally  in 
getting  out  this  otbw  timber.  Small  moved 
this  road.  This  after  bis  deed  to  plalntlfQi 
was  mada  Tore  up  the  road  and  hauled  the 
rails  away.  Tbe  hind  was  worth  11,000  less 
after  the  road  was  removed,  than  It  was  wlUi 
tbe  road  tliere,  as  it  was  when  plalnUffs 
bought  it  Small  moved  but  a  few  idnes 
after  'plalntUts  bought  land.  Don't  know 
whether  he  hauled  them  over  road  or  in 
wagons.  He  used  road  for  bauUng  pines  be- 
fore be  sold  land  to  me.  After  Small  moved 
road,  be  sold  me  the  pine  Umber  (reserved  tn 
bis  first  deed)  fbr  $2,000.  Don't  remember 
whether  this  wsa  beft>re  or  after  this  suit 
was  brought— some  tUna  In  July  or  August 
last  year.**  PlaintlflB  then  Introduced  tbe 
following  admissions:  *'It  Is  admitted  that 
BOles  Qoodwln,  tf  present,  subject  to  com- 
petency and  relevancy,  would  swsu  that  be 
has  had  mndi  experience  in  cutting  out  lights 
of  way  through  wooda,  similar  to  that  QK^en 
of  in  complaint  and  tiiat  the  cost  pf'Ciqtj 
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out  sncb  right  of  way  and  laying  ties  and 
iron  on  It,  In  making  a  timber  road,  would  be 
from  25  cents  to  30  cents  per  yard,  In  mak- 
ing a  mile  of  road."  Plaintiffs  rested.  At 
tbe  conclusion  of  the  plaintiffs'  evidence,  the 
defendant  moved  for  Judgment  as  of  nonenlt, 
which  was  allowed.  Plaintiffs  excq;>ted,  mnd 
ai^>ealed  to  tbe  Supreme  Court 

Bond  ft  Bond,  of  Bdenton,  and  P.  W.  iSg- 
Mul^n,  of  Hertford,  for  appellants.  Ward  & 
Thompson,  of  Ellzahetb  City,  and  Ctaaa. 
Wbedbe^  of  Hertford,  for  appellee. 

4LLEN,  J.  [1]  U  tbere  la  any  evidence 
that  the  logging  load  waa  a  fixture,  there 
was  wror  in  entering  the  judgment  of  non- 
salt,  because,  If  a  fixture,  it  passed  to  the 
plaintiff  b7  a  conveyance  of  the  land,  and 
he  would  be  entitled  to  recover  damages  for 
ItM  removal,  and  we  are  of  opinion  there  Is 
such  evidence.  The  logging  road  was  an- 
nexed to  tbe  soil,  and  If  tbe  testlmcmy  of  the 
plaintiff  is  true,  it  was  built  for  the  better 
enjoyment  of  the  land,  and  was  adapted  to 
that  purpose,  thus  meeting  the  rule  stated 
by  Justice  Walker  In  State  v.  Martin,  141  N. 
a  832,  68  S.  B.  874.  which,  wbUe  correct 
aa  applied  to  the  facts  thai  being  considered, 
is  more  fftvorable  than  the  one  adopted  by 
our  court,  as  af^Ucable  between  vendor  and 
vendee,  which  Is  the  relationship  of  the  plain- 
tiffs and  the  doE^ndant 

[2]  In  Overman  v.  Saaser,  107  N.  a  435, 
12  S.  E.  64,  10  L.  R.  A.  722,  substantially 
all  of  tbe  cases  bearing  directly  on  this  ques- 
tion are  collected  by  the  iweeent  Chief  3m- 
tice,  and  the  court  there  adopts  tbe  rule 
laid  down  by  Lord  Ellenborough  In  savres  t. 
Mawe,  8  East,  38,  that  as  between  vendor 
and  vendee  "the  common-law  rule  that  what- 
ever Is  affixed  to  the  freehold  becomes  a  part 
of  it  and  passes  with  It  la  observed  In  foil 
vigor." 

[3]  The  defendant  contends,  however,  that, 
although  this  may  be  the  rule  usually  ap- 
plied between  vendor  and  vendee,  the  fact 
that  the  logging  road  was  built  for  tbe  re- 
moval of  the  timber,  and  that  the  pine  tim- 
ber is  excepted  in  the  deed,  takes  this  case 
out  of  the  rule,  and  that  when  the  character 
of  the  road  is  considered,  It  appears  that  it 
was  not  the  intention  of  the  parties  that  the 
logging  road  should  pass  by  the  deed.  The 
answer  Is  that  If  be  built  the  road  for  the 
sole  purpose  of  removing  the  timber,  he  was 
at  that  time  the  owner  of  the  timber,  and 
If  be  then  made  the  road  a  part  of  the  land 
by  annexation,  he  could  not  afterwards 
change  Its  character  by  selling  the  land,  re- 
Berving  the  timber.  It  also  appears  from 
the  evidence  of  tbe  plaintiff,  that  there  was 
other  timber  on  the  land,  not  reserved,  large 
enough  to  cut,  and  that  tbe  plaintiffs  could 
have  used  th^  road  beneficially  in  getting  out 
this  timber.  The  reservation  in  the  deed. 
Instead  of  strengthening  tbe  contention  of  the 


defendant,  refutes  It,  upon  the  famUlar  max- 
im, "Expresslo  unlus  exclusio  alterius."  Tbe 
conclusion  is  almost  Irresistible,  that  when 
the  attention  of  the  defendant  was  called  te 
the  reservations  be  wished  to  make  by  men- 
tioning the  pine  timber,  he  would  have  also 
Included  the  logging  road  if  he  bad  not  in- 
tended it  to  pass  by  the  deed. 

There  is  error. 

Reversed. 

on  H.  c.  u 
BBASLOZ  et  at  V.  BTBtHl 

(Supreme  Court  of  North  Garollna.   S«t  10^ 

1918.) 

7*)— Acts  ConvriTUTiiro  Tms- 
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Tbespabs 

PASS. 

The  en^  by  defendant,  armed  with  a  ibot- 
gun,  and  killing  plaintiff's  dog,  chained  to  a 
stake  near  the  porch,  in  tbe  presence  of  plain- 
tiff's wife,  and  under  her  protest,  was  not  only 
a  treapaBs,  but  a  forcible  trespass,  an  in^etabie 
offense. 

(Ed.  Note.— For  other  cases,  set  Treapass* 

Cent  Dig.  I  6:  Dec.  Dig.  f  7.*]  , 

Appeal  from  Supolor  Oonrt,  Ohowan  Oovn- 
ty;  Long,  Judge. 

Action  for  trespass  by  Y.  Beasl^  and  othr 
ers  against  O.  O.  Byrum.  From  a  Judgmmt 
In  favor  of  defendant,  plaintiffs  appeal.  Be- 
versed  and  remanded. 

The  issues  submitted  and  the  answen  of 
the  jury  thereto  were  as  fbllows : 

"CI)  Did  d^endant,  Byrum,  wrongftally  and 
onlawfally  enter  on  Uu  premises  of  the 
pLaintlfl  and  tre^asa  as  alleged  la  eom- 
plalnt?  Answer:  No. 

"(2)  What  damages,  If  any,  is  plaintiff  tsit- 
titled  to  recover  on  aoconnt  of  said  alleged 
trespass?  Answer:   

The  plaintiffs  appealed. 

E.  V.  Aydlett,  of  Elizabeth  aty.  and  Bond 
&  Bond,  of  Edenton,  for  appellants.  Pruden 
&  Pruden,  of  Edenton,  S.  Brown  Sbefdterd,  of 
Raleigh,  and  W.  8.  Privott,  of  Edenton,  for 
appellee. 

BROWN,  J.  The  plaintiffs  requested  the 
court  to  charge  the  Jury  that  if  the  evidence 
is  believed  to  answer  the  first  Issue,  "Yes.** 
To  the  refusal  to  so  charge  plaintiffs  except- 
ed, and  duly  assigned  error.  We  think  tliat 
upon  tbe  evidence  as  presented  the  prayer 
should  have  bees  given.  The  action  is 
brought  to  recover  damages  for  a  forcible 
and  hlgh-hsnded  invasion  of  plaintlflb*  borne. 
The  evldraice,  if  believed,  establlshee  a  fbrd- 
ble  trespass,  an  indictable  offense. 

Tbe  defendant  entered  upon  plalntlflb* 
premises  armed  with  a  shotgun,  and  shot 
and  killed  the  plaintiffs*  dog  when  chained  to 
the  piazza,  and  in  the  wife's  presence  and 
against  her  protest  She  offered  evidence 
tending  to  prove  that  she  was  old,  afflicted 
with  heart  disease,  and  that  the  alarm  and 
shock  caosed  by  defendant's  conduct  bad 
caused  her  great  suffering.  Thete  ia  no  evl- 
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dcnce  In  tbe  record  tliat  the  6iDg  was  a  mad 
dos,  or  bad  been  bitten  by  one  within  the 
pnTTlew  of  section  3305  of  Berlsal,  and  there 
Is  no  evidence  that  his  Immediate  destroc- 
tion  was  Deceesary.  2  Gyc.  416  If  snch  was 
the  casc^  the  owner  conld  be  compelled  to  de- 
stroy the  Aog,  or  subject  himself  to  the  pos- 
ribtUty  of  fine  and  imprlsonmoit,  and  under 
sDch  conditions  the  dog  conld  be  destroyed 
by  order  of  tbe  JnsUce  Issuing  the  warrant 
under  said  section.  The  dog  at  the  time  was 
safely  chained  up,  and  for  the  Pendant  to 
alter  tbe  home  of  plalntUb  with  a  shotgnn 
and  kill  tbe  dog  almost  at  the  wife's  feet  la 
not  only  a  trespass,  but  well  calculated  to 
bring  on  veiy  serious  consequences.  Perry 
r.  Pblpps,  82  N.  0.  259,  SI  Am.  Dee.  S8T; 
Wallace  v.  Douglas,  82  N.  0.  79. 
New  trlaL 


the  trustee  again  adrertlsed  Qie  property 
for  sale,  and  tbe  plaintiff  again  ignfUed  for  a 
restralidng  order  before  Judge  Bragaw,  up- 
on substantially  the  same  facts  presented  be- 
fore Judge  Whedbee.  Judge  Bragaw  granted 
the  restraining  order,  but  upon  condition 
that  the  plaintiff  pay  Into  court  the  amount 
admitted  to  be  due  by  October  1,  1913. 

W.  B.  Bodman,  Jr.,  of  Washli^on,  N.  <X, 
for  appellant  Harry  McMullan,  of  Washing- 
ton, N.  0.,  for  appellee. 

Plaintiff's  Appeal. 

AXJJDN,  3.  [1]  Tbe  plaintiff  admitted  that 
he  owed  the  defendant  9436,  and  It  waa 
therefore  within  the  power  of  the  court,  up- 
on the  facto  ai^earlng  in  this  reicord,  to  re- 
quire tbe  payment  of  this  sum  within  a  rea- 
sonable time  before  granting  equitable  relief 
upon  tbe  ftamlllar  principle  that  he  ^tho 
asks  equity  must  do  equity,  althougb  a  case 
might  arise  In  wbidi  the  court  could  refuse 
to  Impose  such  a  condition.  An  order  similar 
to  the  one  app^ed  from  was  approved  In 
Pritchard  r.  Sanderson,  84  N.  a  28». 
Afllnned. 

Dttfeudantfs  AppeaL 

The  appeal  from  the  order  of  Judge  Bra- 
gaw presebts  the  question  of  the  right  of  a 
party  to  renew  his  motion  for  a  restraining 
order,  upon  substantially  the  same  facts  pre- 
sented on  his  first  application,  and  after  he 
has  appealed  from  the  first  order. 

[2]  The  denial  of  a  motion  for  a  restrain- 
ing order  for  want  of  some  material  aver- 
ment, or  because  the  evidence  Is  Insufficient, 
does,  not  prevent  the  renewal  of  tbe  motion 
(Halcombe  v.  Com'rs,  89  N.  O.  346);  but  It 
has  been  uniformly  held  In  this  court  that 
the  motion  cannot  be  made  on  the  same  facta 
after  an  appeal  from  the  first  order.  Jones 
V.  Thorae,  80  N.  C.  72;  Pasour  v.  Llneberger, 
90  N.  O.  161 ;  Fen  Til  man  v.  Daniel,  91  N.  C. 
431;  Green  v.  Griffin,  96  N.  0.  60;  Henry  v. 
Hllllard.  120  N.  487,  27  S.  B.  130 ;  Combes 
V.  Adams,  ISO  N.  O.  70,  63  8.  B.  186. 

In  the  last  case  cited,  wblch  was  an  ap- 
peal from  an  order  denying  a  second  motloD 
for  a  restraining  order,  after  an  appeal  from 
the  first  order,  Justice  Hoke  says:  "While 
the  court  has  held  that  an  appeal  from  an 
interlocutory  order  leaves  the  action  for  all 
other  purposes  In  the  court  below,  the  deci- 
sion Is  also  to  tbe  effect  that  the  disposition 
of  tbe  Interlocutory  order  and  all  questions 
Incident  to  and  necessarily  Involved  m  the 
mllng  thereon  are  carried  by  the  appeal  to 
tbe  app^te  court,  and  tbe  Judge  below 
therefore  had  no  power  to  entertain  or  act 
upon  appellant's  motion." 
We  are  therefore  of  opinion  latere  1>  error. 
Reversed. 


<1«8  N.  c.  1) 

BONNBR  T.  BODMAN. 

fflupreme  Court  of  North  Carolina.    Sept.  10* 
1913.) 

1.  MORTOAOES     (I     338*)  —  CONDmOHB  ON 
GaANTINO. 

Where,  in  an  action  for  an  accotmtlDg  to 
ascertain  the  amount  due  under  a  deed  of  trust, 
plaintifl  admitted  there  was  due  f436,  the  court 
could  requite  payment  by  plaintiff  of  the 
amount  bo  admitted,  as  a  condition  of  enjoying 
a  sale  under  tbe  deed  of  trust,  since  he  who 
asks  equity  mnst  do  equity. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1026-108S;  Dee.  Dig.  I  838.*] 

2.  ApnsAi.  AKD  Ebbob  a  447*>— DmOT  or 

AKPEAI^lNTBELOCirrOBT  APFKAL. 

The  denial  of  a  motion  for  a  restraining 
order  for  want  of  some  material  averment,  or 
because  the  evidence  is  insufficient,  does  not 
prevent  die  renewal  of  the  motion;  but  the 
motion  cannot  be  made  on  the  same  facts  after 
an  appeal  from  tbe  first  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2207 ;  Dec.  Dig.  |  447.*1 

Appeal  from  Superior  Court,  Beaufort 
County;  Whedbee,  Judge. 

Action  by  D.  D.  Bonner  against  W'.  O. 
Rodman,  trustee.  From  an  order  granting 
an  injuncUon  uiion  condition  that  plaintiff 
pay  into  court  an  amount  admitted  to  be  due, 
plaintiff  appeals,  and  from  an  order  grant- 
ing an  Injunction  upon  the  condition  that 
plaintiff  so  pay  into  court  defendant  ap- 
peals. Affirmed  on  plaintiff's  appeal,  and 
reversed  on  defendant's  appeal. 

This  la  an  action  for  an  accounting  to 
ascertain  tbe  amount  due  under  a  deed  of 
trust,  executed  1^  the  plaintifl  to  the  defend- 
ant, Rodman,  on  April  19,  1906.  The  trustee 
advertised  tbe  property  conveyed  In  the  deed 
of  tmst  for  sale,  under  the  power  In  tbe  deed, 
and  the  plaintiff,  on  Uay  IB,  1918,  appUed  for 
a  restrainiiv  order,  wblch  was  granted  by 
Judge  Whedbee ;  but  be  required  the  plain- 
tiff to  pay  Into  court,  on  or  before  June  15, 
1913,  the  amount  he  admitted  to  be  due.  The 
plxdntUf  Allied  to  pay  said  amount,  as  pro- 

Tfded  In  tbe  order  of  Judge  Whedbee,  and     BROWN,  J.,  not  sitting;  r^^^^I^ 

  Diaitiiied  bi|  I  jOQQ  LC 
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POWELL  T.  FOSBURG  LUMBSK  Ca 
(Snpretu  Court  of  North  Carolina.   Soot.  10, 

jm.) 

Looa  AND  Loooxno  (|  2*)— Exceftioiio— Bbs- 

BBVATIONS. 

A  grantor  conTered  certain  timber  on  bar 
land  with  right  to  the  grantefl  to  enter,  etc^ 
within  10  years,  with  'privileee  of  an  extenaim' 
for  6  more  years,  if  desired  by  grantee.  The 
grantor  afterwards  conveyed  the  land,  but  ex- 
pressly excepted  the  timber  previously  conveyed, 
and  referred  to  that  deed.  Before  fht  expira- 
tion of  the  10  years  in  which  to  remove  the 
timber,  and  after  she  had  parted  with  title  to 
the  land,  she  granted  to  the  assignee  of  the 
original  grantee  of  the  timber  the  extension  of 
B  years  as  provided.  Held  that,  as  there  waa 
a  reservation  of  the  right,  her  grant  of  the  ex- 
tension was  valid. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Ixigging,  Cent.  Dig.  IS  1-S;  Dee.  Dig.  |  2.*3 

Appeal  from  Superior  Court,  Nasb  Coun- 
ty; Lane,  Judge. 

Action  by  Samuel  Powell  against  the  Fos- 
burg  Lumber  Company.  From  a  Judgment 
In  favor  of  plalntlfr,  defendant  appeals.  Be- 
versed,  and  injunction  set  aside. 

W.  E.  Daniel,  of  Weldon,  Jos.  P.  Pippen, 
of  Littleton,  and  E.  L.  Travis,  of  Halifax, 
for  appellant  Finch  &  Vangban,  of  Nash- 
ville, and  Jacob  Battle  of  Bocky  Mount,  for 
appellee. 

CLARK,  a  J.  Mary  E,  Sumner  Joly  8, 
1901.  conveyed  to  W.  W.  Cummer  all  the 
pine,  oak,  and  poplar  timber  on  a  certain 
tract  of  land  (duly  described)  measuring  10 
inches  in  diameter  when  cut,  with  right  to 
enter,  etc..  within  10  years  from  tbat  date, 
with  the  privilege  of  an  extension  of  5  more 
years,  if  desired  by  the  grantee,  upon,  pay- 
ment ct  a  apecifled  sum.  Cammer  conveyed 
bis  interest  In  said  contract  to  the  defendant 
On  November  28,  1901,  Mary  E.  Sumner  coo- 
veyed  a  part  of  said  land  to  Solomon  Arring- 
ton  and  the  balance  to  Lewis  Foreman ;  the 
deeds  containing  the  following:  "Excepting 
from  this  conveyance  the  timba  sold  by  said 
Mary  E.  Sumner  on  said  land  and  by  her 
conveyed  to  W.  W.  Cnmmer'by  deed  recorded, 
Book  122,  page  21,  Nash  County  Registry, 
to  which  reference  is  made."  By  mesne 
conveyances  the  plaintiff  became  the  owner  of 
the  lands  thus  conveyed  by  Mary  E.  Sum- 
ner to  Arrington  and  Foreman.  Mary  E. 
Sumner,  before  the  expiration  of  the  10 
years  which  was  allowed  W.  W.  Cummer  in 
which  to  cut  and  remove  the  timber,  granted 
to  the  defendant,  Cummer's  assignee,  an 
extension  of  fi  years  from  July  3,  1911,  in 
which  to  cut  said  timber,  in  consideration 
of  the  amount  stlpolated  for  in  the  deed  to 
Cummer. 

Upon  these  facts  the  continuance  of  the 
injunction  to  the  bearing  was  Improvldently 
granted.   Mary  B.  Sumner,  in  her  convey- 


ance of  the  land,  reserved  the  right  to  Giim> 
mer  to  have  the  timber  for  S  additional  yean, 
and  her  grant  thneof  to  the  defaidant,  the 
assignee  of  Cammer,  was  valid.  The  case* 
relied  upon  by  the  platntlft  are  not  in  Iwlnt 
In  Bateman  v.  Lumber  Co.,  IM  N.  a  248, 
it  was  held  that  timber  not  cut  within  the 
time  prescribed  goes  with  the  land,  and  that 
on  expiration  of  the  Umo  limited  the  subse- 
quent purchaser  and  owner  in  fee  of  the  land 
becomes  the  owno:  of  the  timber.  In  that 
case  the  grantee  of  the  timber  did  not  pro- 
cure an  extension  of  time  under  his  option, 
nor  offer  payment  therefor  till  aftor  Us 
lease  had  expired.  In  Homthal  r.  Howcatt^ 
IM  N.  a  228,  TO  8.  E.  171«  there  was  no  ex- 
tension (dause  or  option  reserved  in  the  deed 
by  the  grantor,  and  it  was  held  that  the 
grantee  of  the  land  became  the  owner  of  the 
timber  remaining  oncut  at  the  temdnatlMk 
of  the  lease.  In  K^ly  v.  Lomtier  Co.,  167 
N.  C.  175.  72  8.  E.  957.  it  was  held  that,  when 
the  conveyance  reserves  to  the  grantor  tlie 
timber,  without  apecifying.  In  what  ttane  tt 
is  to  be  removed,  the  grantor  must  ,cat  and 
remove  It  within  a  reasonaUe  time  after 
notice  to  do  BO  (fiv&k  by  the  grantee  of  the 
land.  And  his  grantee  of  the  timber  holds 
such  reservatltm  of  the  timber  in  the  same 
plight  as  tlie  grantor  held  It  But  here  the 
conveyance  of  the  land  reserved  the  timber 
in  accordance  with  the  tttnu  of  tbe  deed  to 
Cammer  for  the  timber,  which  deed  1b  qjiedf- 
Ically  referred  ta  That  reservation  was  for 
10  years,  with  On  option  In  Cnmmer  of  an 
extension  tor  S  years,  ^nds  S  yean  the 
grantor,  Mary  B.  Snnmer,  granted  to  Com- 
mer'B  assignee  before  the  expiration  of  the 
10  year&  The  grantee  of  Uw  land  had  toll 
notice  of  the  twms  of  this  reservation  by 
his  (teed  and  the  plaintiff  holding  by  mesne 
conveyances  under  said  grantee  holds  tbe 
land  in  the  same  plight  Xha  injyiiffjinii 
should  be  set  aside. 
Reversed. 

an  N.  c. » 

COOPER  et  uz.  V.  FOSBURG  LUMBER  00. 

(Supreme  Court  of  North  Carolina.    Sept.  10, 
1913.) 

Appeal  tram  Superior  Court,  Nairii  County; 
Lane,  Judge. 

Injunction  rait  hj  A.  W.  Cooper  and  wife 
aKain»t  the  Fosbuxx  Lumber  Company.  From 
a  Judgment  in  favor  of  plafaitiffs,  defendant  ap- 
peals. Uereraed. 

W.  E.  Daniel,  of  Wddon,  Jos.  P.  Pippen,  of 
Littleton,  and  B.  L.  Travis,  of  Halifax,  for  ap- 
pellant Finch  ft  Taugban,  of  Nashville^  and 
Jacob  Battle,  of  Rocky  Mount,  for  appellees. 

CLARK.  C.  J.  The  facte  in  this  case  are 
substantially  the  same  as  In  Powell  v.  Fosbuis 
Lumber  Co.,  supra,  at  this  term,  and  thia 
case  is  governed  by  the  decision  la  tluL  The 
injunction  must  be  set  aside. 

Reversed. 
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on  K.  a  in) 

GBISWOLD  T.  WBSXBIBN  UNION  TBLB- 
GRAPH  Ca 

(Saprem*  Court  of  NorOi  CuoUmu  Sept  24, 
1918.) 

TBLSeKATHB  AND  TmSHOHU   (|  87*)— !)■• 

uvxBT  or  Mkbs*  aii»-DUTOT  Aim-  Of- 

ncs  Houu. 

When  a  telegram  !•  Teedvad  bj  an  afent 
of  a  telegraph  company  after  office  honra,  it 
i>  hia  duty  to  make  reasonable  efforts  to  deuT- 
er  it,  and  if  he  cannot  do  so  he  must  endeavor 
to  notify  the  sender  of  its  nondelivery. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  H  2S,  24,  29.  SO,  32; 
Dec.  Dig.  S  37.*] 

Appeal  from  Snp^or  Court,  Chatham 
Connty;  Daniels,  Judge. 

Action  by  J.  M.  Oriswold  against  the  West- 
ern Union  Telegraph  Company.  From  a 
Judgment  for  plaintilE,  defendant  appeals. 

The  action  is  to  recoTer  damages  for  men- 
tal png^iah  for  negligent  failure  to  deliver 
a  telegram  reading:  "Merrit  Griawold, 
Bear  Greek,  N.  C.  Father  died  at  12  today. 
Burial  tomorrow  evening  church.  [Signed] 
Oscar  GrlBWold." 

The  telegram  was  filed  with  the  Postal  Tel- 
egraph Company's  agent  at  Wenddl,  N.  C, 
on  Sunday  afternoon,  February  4,  1912,  at 
about  4  p.  m.  It  was  delivered  by  Oscar 
Oriswold,  nephew  of  plaintifT,  and  the  i^ent 
explained  to  him  that  it  was  doubtful  if  the 
meosage  could  be  gotten  through.  The  agent 
sent  the  message  off,  closed  his  office,  and 
never  went  back  until  Monday  morning.  The 
message  was  received  at  Bear  Creek,  N.  C., 
about  6:16  p.  m.  of  the  same  day  by  the  agent 
of  the  defendant  and  was  not  delivered  to 
the  plalnttfl  until  the  forenoon  of  Monday. 
The  Be&at  at  Bear  Creek  was  In  his  office 
when  call  was  made  for  htm,  though  his 
Sunday  hours  were  from  8  to  10  In  the  mom- 
lug,  and  1:80  to  8:80  In  the  afternoon,  and 
he  made  no  effort  to  d^ver  the  same  or 
■end  a  swvice  message  until  the  next  fore- 
nooa.  The  deceased  was  brother  of  the 
plalntifl  and  father  of  the  sender  of  the  mes- 
sage. He  died  about  noon  on  February  4, 
1912,  and  was  burled  at  the  fdiarch  about 
4  p.  m.  February  6, 1912^  Beveral  miles  in  the 
country  from  WendelL 

There  was  evidence  tending  to  show  that 
plaintiff  conld  and  would  have  driven  to 
Sanford  the  night  of  the  4th,  caught  a  mld^ 
night  train  on  the  Seaboard  for  Baleigh, 
and  reached  the  funeral  and  burial  In  time. 

The  defendant  moved  for  Jnf^ent  as  In 
case  of  nonsuit  at  the  close  of  the  plaintiff's 
evidence,  and  at  the  close  of  the  whole  erl- 
dence  renewed  the  motion.  The  motion  was 
denied.  The  defendant  also  ezc^ited  to  so 
mueb  of  bis  honor's  charge  as  related  to  Uie 
duty  of  the  defbndant's  agent  at  Bear  Creek 
to  use  reasonable  effort  to  deliver  the  mes- 
sage on  Sunday  crenlng  after  Its  recdpt  by 
him. 


TbB  oEceptlons  taken  by  the  d^endant  bear 
upon  only  one  point,  and  that  Is  what  dntr 
the  defendant  owed  to  the  plaintiff  to  make 
any  effort  to  deliver  the  message  to  him, 
after  U  had  received  the  same  at  Bear  Creek, 
N.  a,  sevnal  taoura  after  the  closing  of  the 
defteidant'B  <^ce  at  that  point.  In  acoord- 
ance  with  Its  office  hours  for  Sunday. 

Rose  &  Rose,  of  Fayetteville,  and  Hayes 
&  Bynum,  of  Pittsboro,  for  appellant  H.  A. 
London  &  Son,  of  Pittsboro,  for  appellee. 

ALLEN,  J.  The  appeal  presents  the  single 
Inquiry  as  to  the  correctness  of  the  rule  that 
when  the  telegram  Is  received  by  the  agent 
of  the  telegraph  company,  although  outside 
of  reasonable  office  hours,  it  Is  his  duty  to 
make  reasonable  efforts  to  deliver  it,  or  if 
he  cannot  do  so  he  must  endeavor  to  send  a 
message  to  the  sender  notifying  him  of  non- 
delivery, and  is  controlled  by  Carter  v.  Tel- 
egraph Co.,  141  N.  C.  374,  Man.  274, 
Suttle  V.  Telegraph  Co.,  148  N.  C.  480,  62  S. 
E.  693,  128  Am.  St  Rep.  631,  and  Carswell  v. 
Telegraph  Co.,  164  N.  C.  112,  69  S.  B.  782, 
32  L.  R.  A.  (N.  S.)  611,  which  have  been 
affirmed  at  this  term  In  Ellison  v.  Telegraph 
Co.,  79  S.  E.  277. 

No  error. 

a<3  N.  C.  1*1) 

WATKINS  V.  SEABOARD  AIR  LINE  BT. 

(Snprone  Court  of  North  Carolina.   Sept.  24, 
1918.) 

EviDEHOK  (5  471*)— Opinion  Bvidsnci.  ■ 

In  an  action  against  a  railroad  company 
for  n»Iigently  bumbig  timber  by  sparks  from 
a  yamng  en^vi^  It  was  error  to  refuse  to  per- 
mit a  witness,  who  had  operated  engines  and  had 
much  experience  in  observing  how  far  sparks 
would  fly  from  them,  to  testify  bow  far  sparks 
would  be  thrown,  since  this  was  not  opinion  ev- 
idence but  a  statement  of  a  fact  by  a  person 
qualified  to  so  testify. 

[Ed.  Note^For  other  <  casu.  See  Evidence, 
Cent  Dig,  H  2149-^85;  Dec^  1 471.»1^ 

Appeal  from  Superior  Court,  Lee  County; 
Bragaw,  Judge. 

Action  by  E.  F.  Watklns  against  the  Sea- 
board Air  Line  Railway.  From  a  Judgment 
in  favor  of  plaintiff  defendant  appeals.  Re- 
versed. 

Mclver  &  Williams  and  A.  A.  F.  Seawell,  all 
of  Sanfbrd,  for  plaintiff.  W,  H.  Neal,  of 
Laurinbnrg,  for  defendant 

BROWN,  J.  naintlff  sues  to  recover  dam- 
ages for  negligently  burning  his  timber  by 
sparks  escaping  tnm  a  passing  engine.  The ' 
fire  started  off  the  tight  of  way  and,  accord- 
ing to  defoidant^s  witness,  881  feet  from  the 
tra(^.  Tbm  was  much  evidence  offered  on 
both  sides  as  to  whether  the  fire  originated 
from  a  qnrk  from  an  engine. 

Defendant  offered  one  Holland,  who  testi- 
fied that  he  reached  the  fire  wltliin  five  min- 
utes after  it  started,  at  a  point  ^tfae  above  i 

tn  Dee.  DIf .  a  Am.  Dlf.  K«r-Vb  OnUm  A  Rep'r  Indtad 
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distance  from  the  track;  train  had  passed 
aboBt  an  taonr  preTions;  that  he  had  oj)er* 
a  ted  engines,  wood  and  coal  burneca,  and  had 
much  experience  In  observing  how  far  sparks 
would  fly  from  them  under  similar  conditions. 
The  defendant  asked  the  witness  this  qnea- 
tlon:  "Fnun  what  jon  saw,  how  tar  would 
yon  say  sparks  would  be  thrown  firom  one  of 
those  locomotlTesf*  The  qnestlon  vnur  ex- 
eluded.  Defendant  excepted 

The  point  la  decided  In  Gaton  t.  Tola,  100 
N.  C.  105,  75  S.  B.  929,  opinion  by  7nattce 
Hoke,  wherein  the  distinction  between  expert 
and  nonexpert  eridence  la  clearly  p<4nted 
out  and  many  anthoritlea  dted.  In  that  case 
It  was  held  competent  for  nonexpert  witness- 
es. Qualified  from  obsOTatlon  and  experience, 
to  testify  aa  a  statement  of  fact  nUatlTe  to 
the  Inquiry  that  burning  ll^twood  stumpa 
under  the  condition  indicated  were  not  dan- 
gerous and  not  likely  to  throw  spufcs  any 
distance. 

Deppe  T.  Railway  Ca,  164  N.  C.  523,  70  8. 
E.  822,  relied  upon  by  tiie  plaintiff,.  Is  easily 
distlngulahable  for  the  reason  given  lu  the 
aboverdted  case,  viz.:  "The  ansver  sought 
was  a  deduction  of  the  witness  ttom  tacts  in 
evidence  and  involvins  clearly  an  opinion 
of  the  witness  on  tbe  very  question  the  Jury 
were  called  mi  to  dedde.** 

New  trial. 


(164  N.  C.  SH) 

STATE 


T.  BTBRETT. 


Sept  10, 


(Supreme  Court  of  North  Carolina. 

1913.) 

1.  Cbiuinal  Law  (|  982*1  —  SUBPaNgioif  or 
Sentence— PowKB  of  CotiBT. 

A  court  has  power  to  suspend  sentence  up- 
on one  convicted  or  pleading  guilty  to  a  crim& 
upon  reasonable  terms  and  conditions  imposed 
at  the  time  sentence  is  suspended. 

[Ed.  Note.— For  other  cases,  see  Crimioal 
Uw,  Cttit  Dig.  H  2500,  2601;  Dec  Dig.  | 
982.*] 

2.  Criminal  Law  (|  982*>— ScamraioH  or 

SbNTENCE— PEESnHPTIOW. 

Where  a  defendant  ia  present  In  court  at 
the  time  an  order  suspending  sentence  upon  cer- 
tain conditions  is  made,  and  does  not  object 
thereto,  it  will  be  presumed  that  the  order  was 
entered  with  liis  consent,  if  not  at  his  request. 

[Ed.  Note.— For  other  case^  see  Crimioal 
Law,  Cent.  Dig.  »  2600,  Dec.  Dig.  | 

082.*] 

3.  CaiMiNAL  Law  (|  1184*)— Suspension  or 
Sentence— DuBATioN  or  Suspension. 

Where  ttie  court  suspended  sentence  upon 
one  who  had  pleaded  guilty  to  a  charge  of  un- 
lawfully selling  intoxicating  liquors,  on  condi- 
tion that  he  pay  the  costs,  and  appear  at  each 
rriminal  term  for  two  years  and  show  that  he 
demeaned  himself  as  a  law-abiding  citizen,  a 
contention  that  if  the  court  could  suspend  sen- 
tence at  all  it  might  do  so  indefinitely  need  not 
be  considered,  since  tbe  suspension  for  two 
years  was  not  an  abuse  of  the  court's  discretion 
as  to  the  time  of  suspension. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  ||2687,  2653.  2086-2998,  S006, 
:t0fi7-3071 ; .  Dee.  big.  1 1134.*] 
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4.  Cbikinax  Law  d  962*)— Subpensioh  or 
Sentence— CoMPLiANOK  wtth  CoNDmom. 

The  payment  of  the  coats  In  such  a  case 
does  not  amount  to  a  compliance  with  the  terms 
of  the  lOspensioD,  so  as  to  deprive  the  court  of 
the  power  thereafter  to  proceed  to  Judgment 
when  he  ascertained  that  the  defaidant  had 
again  becoms  a  oommon  retailer  of  intozicatinc 
liquors. 

[Ed.  Nots^For  other  eases,  see  Criminal 
I^^^Cent  Dig.  H  2S0O,^fla[i  Dee.  Dig.  | 

5.  CBnoiTAL  Law  (|  882*)— SnsrxHSioir  or 
Sentbkcx— Conditions. 

.  The  condition  in  an  order  suspending  s«t- 
tence  on  conviction  of  defendant,  that  he  appear 
at  each  term  and  show  that  he  had  demeaned 
himself  as  a  law-abiding  dtizen,  did  not  render 
tbe  judgment  uncertain  as  an  altemative  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Criminal 
X^^^Cent  Dig.  H  2600,  25^;  Dec.  Dig.  f 

6.  Cbiiuhai.  Law  (|  982*)— Suspbnsion  or 
Sentence— Violation  or  Conditions. 

Where  the  court  suspended  sentence  on  one 
convicted  of  the  illegal  sale  of  intoxicants,  on 
condition  that  defendant  appear  at  each  crim- 
inal term  for  two  years  and  show  good  behavior 
on  his  part,  a  sentence  Imposed  at  a  subeeqaent 
term,  at  whidi  the  court  ascertained,  after  bear- 
ing testimony  on  both 'sides,  Uiat  the  defendant 
bad  been  again  engaged  in  the  unlawful  sale  of 
intoxicating  liquors,  was  a  sentence  for  the 
former  offense  and  not  for  the  sulweqnent  con- 
duct, which  only  was  considered  to  show  that 
the  defendant  was  no  longer  entitled  to  clem- 
ency. 

[Ed.  Note.— For  other  cases,  see  Criminal 
l^^^Cent  Dig.  H  2600,  2601;  Dec.  Dig.  i 

7.  JuET  (I  21*)— Right  to  Tbial  bt  JiraT- 
Violation  or  Conditions  or  SnspsNDED 
Sentence. 

A  defendant  is  not  entitled  to  a  jury  trial 
to  determine  whether  be  had  violated  the  condi- 
tions upon  which  sentence  had  formeriy  l>een 

suspended. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  SI  134-142 ;  Dec  DigTSl.*] 

8.  CRimNAL  Law  (|  982*)— Sospensioh  or 
Sentence— Disobbtion  or  Coxibt. 

The  power  to  suspend  judgment  should  be 
exercised  fairly  and  reasonably,  so  as  not  to 
deprive  tbe  defendant  of  the  right  to  asaigti  er- 
rors and  review  tbe  proceedings  in  the  court 
below;  but,  where  the  court,  witn  the  consent  of 
ttie  defendant  and  for  his  benefit^  suspended 
sentence  upon  a  plea  of  guilty  to  a  charge  of  un- 
lawfully selling  intoxicatiag  liquors,  condition- 
ed upon  payment  of  the  costs  and  a  showing  of 
good  behavior  at  each  criminal  term  for  two 
years,  there  was  no  abuse  of  the  court's  discre- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2600,  2601;  Dee.  Di«.  | 

982.  ] 

A^pMl  from  Snpexior  Oonrt,  Edgecombe 
County;  Cllne,  JndgeL 

D.  B.  Kverett  pleaded  guilty  to  the  on- 
lawful  sale  of  Intoxicating  liquor,  and  sen- 
tence was  Bu^>ended  by  the  court  doring 
good  behavior.  At  a  subsequent  term  the 
court,  having  satiLsfled  itself  that  the  de- 
fendant had  again  engaged  in  selling  Intoxi- 
cating liquor.  Imposed  sentence  upon  the 
former  plea  of  guilty,  and  the  defendant  ap- 
peals. Affirmed. 
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The  defendant  waa  Indicted  in  three  cases 
for  unlawfully  selling  liquor,  and  pleaded 
gnUty  to  each  Indictment  at  September  term, 
1911.  Judgment  was  prayed  by  the  Bolicltor, 
and  the  court  adjudged  that  defendant  pay 
a  fine  of  9160  and  the  costs  In  the  first  case, 
saq;>ended  Jndgmrat  on  payment  of  the  costs 
in  the  second,  and  entered  the  following  or- 
der In  the  third:  "It  Is  ordered  that  judg- 
ment be  suspended  on  the  payment  of  costs, 
and  further  that  the  defendant  enter  Into 
a  bond  In  the  som  of  (200  for  bis  appearance 
at  each  criminal  term  of  this  court  for  the 
next  two  years  and  show  that  he  has  de- 
meaned himself  as  a  good  and  law-abiding 
citizen."  The  defendant  appeared  from  term 
to  term  of  the  court,  and  at  March  term, 
191S,.on  the  suggestion  of  the  solicitor  that 
the  defendant  had  violated  the  terms  Impos- 
ed by  the  court  for  the  suspension  of  Judg- 
ment at  September,  1911,  by  unlawfully  seir- 
tng  liquor,  the  court,  In  the  presence  of  de- 
fendant, heard  testimony  from  both  sides 
upon  the  accusation,  and,  on  due  considera- 
tion thereof,  found  as  a  fact  that  the  defend- 
ant had  engaged  In  the  unlawful  sale  of 
Uquor,  In  violation  of  the  condition  upon 
which  the  Judgment  of  the  court  had  be^n 
snsiwnded.  The  court  thereupon,  and  for 
the  same  cause,  adjudged,  in  said  case,  that 
defendant  be  imprisoned  In  the  county  Jail 
for  the  term  of  nine  months,  with  directions 
that  he  be  assigned  by  the  county  commis- 
sioners to  work  on  the  public  roads,  and  from 
tblB  Judgm«t  he  appealed. 

Jno.  L,  Brldgers,  of  Tarhoio,  ftnr  appellant 
Attorney  General  Blc^tt  and  T.  il.  Oalvert, 
of  Raleigh,  for  ttie  Stata 

WAITER,  J.  (after  stating  the  facts  aa 
■bore).  [1]  The  practice  of  suspending  judg- 
ment upon  oonTictlonB  in  criminal  cases  and 
upon  reasonable  terms  has  so  long  prevailed 
in  oar  courts  that  we  would  be  loath  to  dis- 
turb It,  except  for  the  most  amvlndng  rea- 
■an,  supported  by  the  cWrest  authority 
showing  Its  illegality.  We  are  satisfied, 
after  the  mot  careful  examination  of  the 
question,  that  no  sncb  reason  can  be  present- 
ed, and  tliat  no  snch  precedent  can  be  found. 
Recent  dedstons  of  this  court  are  strongly  in 
Cavor  of  file  power  as  existing  In  the  court, 
when  it  la  telrly  and  not  unreasonably  or 
oi^ressiTely  ncerdsed.  In  this  case  the 
learned  and  etnU^tened  Judge,  who  presid- 
ed and  Imposed  the  aentoice,  proceeded  with 
great  caution  aftcff  a  final  hearing  of  both 
■Ides,  and  we  concur  In  his  finding  of  t&ct 
and  his  condusion  that  this  was  a  proper 
case  for  the  use  of  tlie  power  residing  In  htm. 
in  order  to  punish  the  defendant  for  a  viola- 
tion of  the  criminal  law,  which  he  bad  con- 
fessed in  open  court,  snd  of  which  he  had 
been  adjudged  guilty;  he  having  shown  him- 
self no  longer  entitled  to  the  clemency  of  the 
court 

Before  discnsBlng  the  general  questton  as 
to  the  power  of  the  conrt  to  suspend  Judg- 


ment upon  terms  and  conditions  Imposed  at 
the  time,  It  will  be  well  to  notice  the  ob- 
jections made  by  the  learned  counsel  for  the 
defendant  In  his  brief  and  ai^ument  As  we 
underatand,  tiiey  are  the  following:  (1)  If 
the  court  can  snqiend  the  Judgment,  It  may 
do  so  indefinitely.  (2)  The  suspension  was 
really,  and  In  law,  conditioned  upon  the  pay- 
ment of  crats  only,  and,  when  the  costs  were 
paid,  the  power  of  the  court  to  proceed 
further  was  terminated,  for  the  condition  an- 
nexed was  no  part  of  the  punishment  (3) 
The  conditional  terms  Imposed  render  the 
Judgment  uncertain,  as  In  the  case  of  alter- 
native Judgments.  (4)  The  court  has  punish- 
ed the  defendant  for  what  he  has  done  since 
the  suspension  of  the  Judgment,  and  not  for 
the  original  ofTense,  and  for  which  he  has 
not  been  tried  upon  Indictment  and  convicted 
by  a  Jury.  We  do  not  think  any  of  these  ob- 
jections are  triable.  It  would  be  useless  for 
us.  In  this  case,  upon  a  suspension  for  only 
two  years,  to  Inquire  what  would  be  the 
legal  effect  of  an  Indefinite  susttenslon,  as 
there  has  been  no  snch  exercise  of  the  con- 
ceded power. 

[2]  It  must  not  be  overlooked  that  the 
suspension  of  Judgment,  upon  terms  express- 
ed tfaer^n,  at  September  term,  1911,  was 
entered  with  the  defendant's  Implied  assent 
at  least;  he  being  present  and  not  objecting 
thereto.  This  court  said  In  State  v.  Crook, 
116  N.  C.  760,  20  S.  E.  SIS,  20  L.  B.  A.  260. 
that  such  au  order  Is  not  prejudicial  but  fa- 
vorable to  a  defendant,  in  that  punishment 
Is  put  off,  with  the  chance  of  escaping  it  al- 
together, and  It  Is  presumed  that  he  was 
present  and  assented  thereto.  If  he  did  not 
ask  for  It  as  a  measure  of  relief  from  im- 
pending punishment  The  court  also  express- 
ed some  surprise  at  the  suggestion  that  the 
rights  of  a  d^endant  are  infringed  or  bla 
interests  Impaired  by  allowing  him  to  escape 
for  the  iHresent  the  tolls  of  the  law.  by  sus- 
pending Immediate  action  and  affording  him 
an  opportunity  for  reformation  aa  a  basis 
for  permanent  clemency,  Instead  of  requir- 
ing him  at  once  to  undergo  the  punishment  of 
the  law,  for  the  offense  of  which  he  had  been 
convicted.  And  we  repeat  that  It  Is  strange 
he  should  complain  of  the  merciful  consider- 
ation which  the  law  thus  extends  to  blm. 

The  practice  of  suspending  Judgment  upon 
terms  prescribed  has  been  sanctioned  In  our 
courts  for  a  long  time,  and  It  seems  to  have 
been  recogniEed  In  Ihigland,  for  In  4  Black- 
stone,  894,  It  is  said  that:  "A  reprieve  (from 
reprendre,  to  take  back)  la  the  withdrawing 
of  a  sentence  tot  an  Interval  of  time,  where- 
by the  execution  Is  suspended.  This  may 
be.  first,  ex  arbltrlo  Jadids,  either  before  or 
after  Jndgmoat,  as  where  the  Judge  Is  not 
satisfied  with  the  verdict,  or  the  evidence  la 
suspicious,  or  the  Indictment  Is  insutUcleut, 
or  he  is  doubtful  whether  the  offense  be  with- 
in clergy,  or  sometimes,  if  It  be  a  small  fel- 
ony, or  any  favorable  drcumstance^ppear  in 
the  <xlmlnal's  charactfirgittedO|rAeD(^Q^4i 
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ro<»n  to  applj  to  the  crown  for  Atha  an 
abacdnte  or  oondiUonal  pardon."  And  to  the 
same  effect  we  find  the  law  ttrns  stated  In 
C9iltt7*s  Gr.  Law,  7S:  "The  more  naoal 
course  la  fbr  a  discretionary  repzieve  to  pro- 
ceed from  the  Judge  himself,  who,  from  his 
acquaintance  with  all  the  drciunatanceB  of 
the  trial.  Is  most  capable  of  Judging  when 
it  la  proper.  The  power  of  granting  this 
respite  belongs^  of  common  right,  to  every 
tribunal  which  Is  invested  with  anthori^  to 
award  execution.  And  this  power  exists 
even  In  cases  of  high  treason,  ttuni^  the  Judge 
should  be  very  prudent  In  Its  exercise."  -"At 
common  law  every  court  Invested  with  pow- 
er to  award  execution  in  criminal  cases  has 
inherent  power  to  suspend  Oi»  sentence." 
Olark's  Cr.  Pro.  ^6.  In  Com.  v.  Dowdlcan's 
Ball,  U6  Mass.  li3S,  It  was  held  to  be  proper 
and  within  the  power  of  the  court,  after  con- 
viction In  a  criminal  case,  "when  tiie  court 
is  satisfied  that,  by  reason  of  extennattng 
drcnmstances,  or  of  ttie  pendency  of  a  ques- 
tion of  law  In  a  like  case  befbre  a  higher 
court,  or  other  sufficient  canse,  public  Jus- 
tice does  not  require  an  immediate  sratence, 
to  order,  with  the  consent  of  the  defendant 
and  of  the  attorn^  fbr  tiie  commonwealth, 
and  upon  such  terms  as  the  court  In  Its  dis- 
cretion may  Impose,  that  the  Indictment  be 
laid  on  file,  and  this  practice  has  been  rec- 
ognized by  statute.  •  ♦  •  Such  an  order 
is  not  equivalent  to  a  final  Judgment,  or  to 
a  nolle  prosequi  or  discontinuance  by  which 
the  case  is  put  out  of  court,  but  is  a  mere 
suq)endlng  of  active  proceedings  In  the  case 
whlt^b  dle^enses  with  the  necessity  of  ent^ 
Ing  formal  continuances  upon  the  dockets, 
and  leaves  It  within  the  power  of  the  court 
atany  time  upon  the  motion  of  either  party, 
to  bring  the  case  forward  and  pass  any  lawful 
order  or  Jndgmmt  therein.  Neither  the  or- 
der laying  the  Indictment  on  file,  nor  the  pay- 
ment of  costs,  Ulerefdre,  In  any  of  the  four 
cases,  entitled  tlw  defendant  to  be  finally  dis- 
charged." Sometimes  the  Judge  reprieves, 
said  Lord  Hale,  "as  where  be  is  not  satisfied 
wlUi  the  Terdlct,  or  the  evidence  Is  uncertain, 
or  the  Indictment  is  Insufficient,  or  doubtful 
whether  within  clergy.  Also  when  favorable 
or  ttctmuating  circumstances  appear,  and 
when  youths  are  cwvlcted  of  their  first  ot- 
fensew  And  these  arbitrary  r^rteves  may  be 
granted  or  taken  off  by  the  Justices  of  gaol 
delivery,  althou^  their  sessions  be  adjourned 
or  finished,  and  this  by  reason  of  common 
usage."  2  Hal^  P.  O.  c.  68,  p.  412.  Our 
courts,  of  course  can  only  act  In  such  mat- 
ters during  their  sessions  and  not  In  vaca- 
tion. The  power  of  suspending  or  respiting 
the  soitence  belonged  (tf  common  rlj^t  to 
every  tribunal  Invrated  with  author!^  to 
award  execution  In  a  criminal  case.  People 
V.  Court  of  Sessions,  141  N.  T.  -292,  86  N.  E. 
386,  23  Ia  B.  A.  856,  Citing  1  Ohltty,  Cr.  Law 
<lst  Bd.)  617,  758;  Bishop's  New  Or.  Pro.  | 
129S;  ConL  v.  Maloney,  145  Mass.  205,  13 
N.  BX482  ;  3  Hawkln'a  Fleas  of  the  Grown,  p. 


667,  1  8.  It  waa  held  In  Fnlta  t.  State,  2 
Sneed  (Tom.)  282,  that  the  conrta  have  con- 
trol of  their  Judgmento  In  criminal  cases, 
so  far  as  to  suqpend  the  execution  ttiereof 
on  sufficient  reason  appearing.  And  if  such 
suspension  be  had  upon  application  of  de- 
fendant it  constitntes  no  error  of  whidi  he 
can  take  advantage.  The  courta  will  be  pre- 
sumed to  have  exercised  such  discretion  In  a 
proper  case. 

We  have  already  seen  that  there  is  a  pre- 
sumption that  the  order  of  suspension  was 
made  wlt3i  the  defendants  consent,  if  not  at 
his  regaest  The  record  here  evidently  Im- 
plies that  the  order  In  question  was  made  at 
defoidant's  solicitation,  as  an  act  of  mercy 
to  him,  so  ttiat  be  might  qualify  himself  by 
his  good  b^vlor  to  receive  further  clemen- 
cy Arom  the  courts  and  thus  avoid  the  rigor 
of  the  law.  Allen  t.  State,  8  Tenn.  (Bfart. 
ft  TO  294;  State  ▼.  Addy,  48  N.  J.  Xaw,  US, 
39  Am.  Bep.  547.  In  the  case  last  dted,  the 
court  said :  "It  would  seem  that  It  is  stating 
the  matter  too  broadly  to  aasm  that  it  la 
always  the  imperattve  duty  of  a  court  to 
render  Judgment  upon  a  conviction  of  crime 
unless  some  legal  proceeding  fbr  review  be 
interposed.  Oonslderatlons  ot  public  policy 
may  Induce  the  court  to  stay  Ito  hand."  The 
case  of  State  v.  Hilton,  161  N.  a  687,  65  S. 
E.  1011,  does  not  controvert  tttese  views,  bnt 
is  In  perfect  harmony  wltti  them.  The  capital 
distlnctl<m  between  fbe  two  cases  la  that  In 
Hilton'a  Gase  the  court  had  previously  In- 
vestigated the  conduct  of  the  defendant  and, 
after  finding  as  a  fact  that  he  liad  fully  com- 
plied with  the  condition  of  the  suspension,  he 
was  discharged,  while  here,  unfortunately  for 
the  defendant,  the  court  has  found  the  other 
way,  after  hearing  both  sides,  that  Is,  it  has 
declared,  after  hearing  the  evidence  tlut 
the  defendant  has  sold  liquor  unlawfully. 
In  clear  vtelation  of  flis  terms  of  snvmslon, 
to  whldi  he  agreed.  In  the  Hilton  Case,  the 
court  fully  recognlaed  the  existence  of  a 
valid  powor  In  the  court  to  suspend  Judg<- 
ment  on  condition  that  the  good  behavtor  of 
the  defendant,  and  his  obedience  to  ttie  taw, 
be  shown  by  him  from  term  to  t«m,  for  a 
reasonable  period,  citing  many  authdritles  to 
sustain  the  ruling  by  wbltih  it  amixoved  the 
long-standing  practice  of  our  tribunals  in 
this  respect  Justice  ^ke  tor  the  court, 
thus  oommente  upon  this  method  of  proeed- 
are  In  onr  criminal  courta:  **In  this  state 
as  shown  In  State  v.  Orook,  US  N.  a  700  [20 
S.  B.  618,  20  L.  B.  A.  260]  the  power  to  sus- 
pend Judgment  and  later  Impose  sentence  has 
been  somevrtiat  extended  in  Ita  scope,  so  as  to 
allow  a  snspoision  of  Judgment  on  payment 
of  costs,  or  other  reasonable  condition,  or  con- 
tinuing the  pnjer  for  Jndgmmt  from  term  to 
term  to  afford  defendant  opportunity  to  pay 
the  cost  or  to  make  some  compensation  to 
the  party  Injured,  to  be  considered  In  the  fl- 
nal  sentence  or  requiring  him  to  appear  from 
term  to  term,  and  tor  a  refl^o^blepertod  of 
time  and  offer  teSm^tS^lMf^ 


K.a) 


EIJJ80N  T.  WESTEBN  UNIOK  TELXQBAFH  OOw 


277 


la  some  promise  of  tefonnatton  or  contlnned 
obedience  to  tbe  law.  Ihen  latter  Instancea 
ot  ttSB  method  ct  pvooednre  aeem  to  be  In- 
noratlonB  upon  the  exerdae  ot  the  povor  to 
Btupoid  judgment  as  It  existed  at  common 
law,  and,  while  they  are  well  established  with 
us  by  usage,  the  practice  should  not  be  readi- 
ly or  hastil7  enlarged  and  coctended  to  ooca- 
slons  which  migbt  result  In  wtiTrimi  punish- 
ment or  nnnsnal  methods  of  adndnlatorlng 
the  criminal  law.**  He  refers  to  the  cases 
hwelnbetbre  dted,  and  also  to  State  t.  Ben- 
nett. 20  N.  0.  170;  Com.  t.  Maloney.  14S 
Mass.  205.  IS  N.  m  482;  Gibson  t.  State,  68 
Miss.  241.  8  Sontta.  828;  Ex  parte  Williams, 
26  Fla.  8ia  8  Bonth.  42S;  Reriaal  of  1805,  || 
1283,  1284.  See,  also.  State  t.  Whltt,  117  If. 
a  804,  28  8.  S.  462;  State  T.  Orook.  116  N. 
a  760.  20  S.  BL  613,  28  Ii.  B.  A.  260;  State 
T.  Sanders,  153  N.  a  624,  68  &  272. 

[>]  There  ms  no  indefinite  sni^aislon  of 
lodgment  tai  this  cas^  but  only  tmt  a  definite 
time  with  the  consent  of  the  defendant,  up- 
on a  condition  which  he  impliedly  promised 
to  iierfbrm,  but  whldi  he  mmt  flagrantly  dls- 
vBgarded.  We  need  no^  therefore,  dedde 
upmi  the  lawfohiess  of  an  Ind^nite  saspen- 
sion,  for  we  hare  no  such  case.  There  was 
no  abuse  of  the  court's  dlscretbm,  and  this 
is  a  sufficient  answer  to  the  first  contention. 

[4]  Nor  has  tSm  second  any  greater  force. 
The  payment  of  the  costs  was  not  a  fall  com- 
pliance with  the  terms  of  the  suspension,  and 
did  not  take  away  the  power  of  the  court  to 
xnroceed  to  Judgmait,  If  It  found  that  the  de- 
fendant bad  not  compiled  with  the  condition, 
but  oa  the  contrary  had  become,  since  the 
date  of  the  judgmmt,  a  common  retailer  of 
liquors.  In  open  Tiolatlon  and  defiance  of  the 
law. 

(■]  The  next  contention,  that  the  condi- 
tion rendered  the  judgment  uncertain,  as  in 
the  case  of  altematlTe  judgments,  cannot  he 
snstalned.  The  judgment  is  certain  and 
definite  In  its  terms,  and  does  not  Impose 
altematlTe  duties  or  oblations. 

[•}  Nor  can  it  be  well  ai«aed  that  the 
Judge  had,  by  the  judgment,  punished  the 
defendant  for  his  sobseauent  conduct  This 
Is  a  ndsapprdienslfm  of  its  idgal  effect  He 
has  simply  punished  him  for  the  crime  he 
had  ctmfessed,  because  he  has  Tlolated  the 
terma  upon  whldi  clemency  was  Impliedly 
promised.  But  this  is  merely  the  reason  tor 
awarding  punishment  In  the  original  case, 
and  is  no  part  of  the  offense  for  whldb  it 
was  inflicted.  This  very  point  was  u^ed  In 
the  similar  case  of  Sylrester  v.  State,  66  N. 
H.  183.  20  AtL  854,  where  the  defendant  was 
Indicted  for  the  Illegal  sale  of  Uqnor,  and 
the  mlttimns  was  ordered  to  be  stayed  'Vhlle 
he  does  not  sell  liquor,"  and  it  was  held  that 
"the  enforcem«it  of  the  judgment  of  mlt- 
dmus  was  not  a  punishment  for  snbsequent 
offensn,  or  tor  breach  of  the  otmdltion  on 
which  execution  was  stayed.'* 

[7J  It  must  be  clear  tliat  the  defendant 


was  not  entitled  to  a  jury  trial  to  detwmine 
whether  or  not  he  bad  violated  the  condi- 
tions upon  which  the  judgment  had  been  sus- 
pended. He  was  not  on  trial  for  any  new 
offense,  nor  for  any  offense  whatever.  When 
the  judgment  was  anspended  the  defendant 
assumed  the  obligation  of  showing,  to  the 
satlafacttott  of  the  court,  from  time  to  time, 
that  he  had  demeaned  himself  as  a  good 
dtlaen  and  was  worthy  of  judicial  clemency. 
Whether  or  not  he  had  so  demeaned  himself 
was  not  an  issue  of  toct  to  be  submitted  to 
a  jury,  but  a  question  of  fact  to  be  xiassed 
npon  by  the  court  It  was  a  matter  to  be 
determined  by  the  sound  discretion  of  the 
court,  and  the  exercise  of  that  discretion,  in 
tiie  absoiee  of  gross  abuse,  cannot  be  re- 
viewed here. 

The  case  of  State  v.  Sanders,  158  N.  G. 
627,  .68  S.  a  272,  dted  by  the  defendant  in 
support  of  the  podtlon  that  tin  defendant 
must  have  been  convicted  of  the  subsequent 
offense,  and  tiiat  Che  record  ot  conviction  1» 
the  only  competent  evidence  of  the  violation 
of  the  condition.  Is  not  In  point  The  court, 
In  that  case,  was  deddliv  as  to  the  torfd- 
ture  of  a  recognisance  given  tor  a  defttidant's 
aniearanc^  t^re  tiie  statute  prescribes  the 
metiiod  ot  proving  a  breach,  that  Is,  by  ttic 
record  of  a  conviction.  It  was  not  a  proceed- 
ing to  mtoroe  a  former  suspended  judgment 
by  punishing  the  defendant 

[I]  The  power  to  suEQiend  judgment  exists, 
but  diould  be  exerdsed  fairly  and  reasona- 
bly, so  as  not  to  dqinlve  tiie  defraidant  of 
the  right  to  assign  errors  and  review  the 
proceedings  in  the  court  below.  If  he  desires 
.to  do  so,  and  with  due  regard  to  bis  other 
rl^ts.  He  must  not  be  oppressed  or  unduly 
burdened  by  the  suspension.  There  was  no 
abuse  of  discretion  in  lids  case,  nor  ^  the 
court  exceed  its  anOioiity.  Tbe  suspendon 
was  made  with  the  consent  of  tiie  defendant 
and  for  his  benefit,  and  he  has  now  no  tea- 
son  to  complain,  having  violated  bis  own 
voluntary  promise  to  demean  himself  as  a 
good  dtisen  should  do. 

No  error. 


(163  N.  C.  5) 
IBLLISON  V.  WESTERN  UNION  TDLB- 
6BAPH  CO. 

(SuiHwne  Gonrt  of  North  Carolina.    Sent  10, 
1813.) 

1.  TXLBOUPHS  AND  TXLEFHONBS  (|  66*)— AC- 
TIONS POB  Daiuges— SirmciENor  of  Bvi- 
nsno— Keouqekos  ot  Coupaivt, 

In  an  action  against  a  telegraph  company 
for  mental  anguish  caused  by  delay  in  the  de- 
livery of  a  message  notifying  plaintiff  of  the 
death  of  her  foster  mother,  evidence  held  snffi- 
dait  to  warrant  the  Jnry  In  finding  that  the 
company  ni>f;lifrently  dslayed  sending  the  mes- 
sage, and  that  plaintiff  wab  thereby  prevented 
from  taking  an  earlier  train  to  her  foster  moth- 
er's home. 

[Ed.  Note.— For  other  cases,  ae«  Tdegrapha 
and  Telephooiss,  Cent  Dig.  H61-63;  pee.  Dig. 

8  66.*]  n 
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2.  TELSaKAFHS  AND  TELEPHONES  ((  66*>— Ao- 
IXONS  FOB  DAMAaXS— PBESUHPTION— DELAT 

IN  Tbansuission. 

After  tbe  recript  br  a  telegrapli  compaDy 
of  a  message  for  transmisaion  ia  ahown,  there 
Is  a  presumption  of  negligence  from  a  delay  in 
transmitting  it  extending  fnun  6:80  p.  m.  until 
noon  tbe  next  day,  in  tSie  absenc*  of  a  aatis- 
factory  explanation  of  the  delay  by  the  conn 
panj. 

{Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  (S  61-63 ;  Dec  Dig. 
f  66.*1 

3.  '  Telegbafhs  and  Telephones  (S  "^'L' 
Damages  fob  Mental  Suffebino  —  De- 
lated Messaqb  Announcino  Death. 

Wbere  there  Is  no  blood  relationship  be- 
tween the  person  to  whom  a  message  is  ad- 
dressed and  tbe  one  of  whose  death  the  message 
gives  information,  so  that  the  law  will  not  pre- 
sume mental  anguish  from  a  delay  in  delivery 
of  tiie  message,  out  there  is  evidence  of  actual 
mental  anguiBn,  It  is  proper  to  submit  tbe  Ques- 
tion of  damages  for  such  anguish,  suffered  after 
the  receipt  of  the  message,  to  tbe  jury. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  ft  76 ;  Dec  Dig.  { 
73.*] 

4.  Telkorafhs  and  Telephones  (I  38*)— De- 
lay IN  Delivebt— Contents  of  Mbssaob. 

A  message  reading:  "W,  is  dead.  Come 
on  tbe  night  train" — is  of  snch  a  character  as  to 
inform  the  telegraph  company  that  it  was  of 
great  importance  and  that  mental  anguish 
would  probably  result  from  negligence  in  failing 
to  transmit  it  with  reasonable  promptness,  even 
tbou^h  the  company  had  no  knowledge  of  the 
relationship  existing  between  the  parties. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telepbtmes,  Cent  Dig.  %  33;  Dee.  Dig.  | 
38.*] 

6.  Tblboeaphb  and  Tblbphoneb  a  88*)— Db- 
LAT  IN  Delitebing  MEsaAOC  —  Collect 
Mbssaoe. 

Where  the  agent  of  a  telegraph  company 
did  not  ask  for  prepayment  of  a  message,  the 
right  of  prepayment  was  waived  and  cannot  be 
urged  as  a  defense  to  an  action  for  delay  in  de- 
livery of  the  message. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  33 ;  Dec  Dig.  | 
3a*] 

6.  Tbleobaphs  and  Telephones  ({  38*)— De- 
lay IN  Delitbby  of  MBSaAOE  —  Mbbsage 
Heceited  afteb  Hours. 

Wbere  the  agent  of  a  telegraph  company 
actually  received  a  message  and  undertook  to 
transmit  it,  tbe  company  cannot  defend  an  ac- 
tion for  delay  in  tbe  delivery  ot  tbe  message  on 
the  ground  that  it  was  received  by  tbe  agent 
after  regular  office  hours. 

[Ed.  Note.— For  other  cases,  see  Tele^aphs 
and  Telephones,  Ceot.  Dig.  |  33 ;  Dec  Dig.  1 
38.*] 

7.  Tbleobafbs  and  Telephones  ({  38*)— Db< 

LAY  IN  DBLXTBSINO  MESSAGE  —  DUTY  TO 

Notify  Sender. 

It  is  the  duty  of  a  tel^apb  agent,  when 
he  finds  that  be  cannot  deliver  a  message,  to 
notify  the  sender  at  once  so  that  an  attempt 
may  M  nuide  to  transmit  It  In  some  other  way. 

[Ed.  Note.— For  other  cases,  see  Telmraphs 
and  Telephones,  Cent  Dig.  I  83;  Dec  Dig.  $ 

sa*] 

8.  Teleobaphs  and  Telephones  (S  38*)— De- 
lay IN  Delivering  Message— Defenses. 

It  is  no  defense,  to  an  action  against  a 
telegraph  company  for  delay  in  transmitting  a 
message,  that  the  agent  of  the  company  was 
also  the  agent  of  the  railroad  company  and  was 
busy  with  bis  railroad  dutiee,  rince  it  Is  the  du- 
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ty  of  the  (umpany  to  have  suffident  employCi 
to  discbarge  properly  the  duties  It  assumes 
with  regard  to  the  transmission  of  messages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  |  83;  Dec  Dig.  i 
3&*J 

9.  Telegbaphs  and  Tblephohes  (I  78*>— Re- 
view—Vebdict  OF  JUBY— CoNCLUSITENESfl. 

Where  the  evidence  is  conflicting  as  to 
whether  a  telegraph  agent  accepted  a  message 
unconditionaUy,  that  qnestlon  was  for  the  jury 
in  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Telwraphs 
and  Telephones,  Cent  Dig.  f  76;  Dec  Dig.  S 
78.  *1 

10.  Tbial  ({  139*)— Taring  Case  fKok  Jcbt 
—Motion  fob  Nonbtjit. 

A  motion  for  nonsuit  will  be  denied  where 
there  is  evidence  which,  if  believed  by  the  Jury, 
is  sufficient  foundation  for  a  verdict  In  uvor 
of  the  plaintiff. 

[Ed.  Note.— For  other  eases,  see  Trial,  Gent 
Dig.  H  382,  888,  838-8417366;  Dec;  Dig.  f 
189.*] 

11.  Appeal  and  Bkbob  ft  10B3*)— Habmubss 
Ebbob— Admission  of  Evidbncb— Cube  by 
Instbuctions. 

Where  evidence  which  was  erroneously  ad- 
mitted was  fully  eliminated  by  the  court  in  its 
charge,  tlie  error  was  cured. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  417&-1184;  Dec  Dig.  f 
1053.^] 

12.  Teleobaphs  and  Telephoi^s  (§  66*)  — 
Actions  fob  Damages  —  Admissibilitt  of 
Evidence. 

Iq  an  action  for  mental  anguish  caused  by 
delay  in  delivering  a  message  notifying  the  re- 
cipient of  the  death  of  her  foster  mother,  evi- 
dence of  an  arrangement  between  tbe  sender  and 
the  recipient  whereby  tbe  latter  was  to  he  noti- 
fied if  the  foster  mother  became  worse  is  admis- 
sible, even  though  tbe  company  had  no  knowl- 
edge thereof,  to  show  that  the  recipient  would 
have  taken  an  earlier  train  if  the  message  had 
■not  been  delayed. 

[Ed.  Note.— For  other  cases,  see  Tei^raphs 
and  Telephones.  Gent  Dig.  {§  61-63 ;  Dec  Dig. 
8  66.*] 

13.  Appeal  and  Ebbob  <|  828*)— Peebuup- 
TiONs— Instbuctions. 

Where  the  charge  Is  not  in  the  record,  it 
will  be  presumed  that  It  correctly  stated  tbe 
law. 

[Ed.  Note.— For  otbor  cases,  see  Appeal  and 
Ej-ro^r^  Gent  Dls.  H  3749^64;  Dec  Dig.  f 

Amieal  from  Snpolor  Gooit,  WaahlDCton 
County;  B.  F.  LonSi  Jadgfc 

Action  by  Aline  BlUson  a^Unat  tbe  West- 
ern Union  Tel^raph  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
flrmed. 

This  and  the  case  of  Harrison  v.  Telegraph 
Co.,  79  S.  B.  281,  involving  practically  the 
same  anestlons  and  arising  out  of  tbe  same 
transactloD,  were  consolidated  in  this  oonrt 
and  argued  together. 

There  was  evidence  for  tbe  plaintiffs. 
Aline  Ellison  and  Annie  Harrison,  that  they 
were  adopted  by  Sue  Wright  as  her  daugh- 
ters and  reared  and  educated  by  her;  Anate 
being  her  niece  and  AUne  her  husband's 
niece.  They  lived  In  her  home  from  a  vay 
tender  age,  three  uid  aev^  years,  respec- 
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tively,  and  were  treated  as  ber  children  and 
lived  ttaere  as  sisters.  In  January,  1911,  Sue 
Wright  became  very  ill,  and  Aline  went  from 
ber  home  In  Jamesrllle  to  her  foster  moth- 
er's home  In  Plymouth  to  see  her.  As  her 
condition  was  ImproTed  on  January  2S,  1911, 
AUne  returned  to  her  home  In  the  afternoon 
of  that  day  and  arrived  at  Plymouth  about 
4:30  o*clock  the  same  day;  the  two  places 
being  only  15  miles  apart  Shortly  after 
Bbe  left.  Sue  Wright  grew  worse  and  died 
about  6  o'clock.  A  little  after  5  o'clock  p. 
m.  Annie  Harrison  asked  Bettie  Ellis,  wife 
of  Henry  Ellis,  to  go  to  the  defendant's  of- 
fice and  send  this  message  to  Aline  Ellison: 
"Sue  Wright  Is  dead.  Come  on  the  night 
train.**  Bettie  Ellis  asked  her  husband,  who 
was  employed  at  the  railroad  station,  to  give 
the  message  to  the  operator,  who  was  also 
agent  of  the  railroad  company,  and  he  did 
so  at  once.  This  was  about  5 :30  p.  m.  The 
message  was  not  sent  that  evening  and  not 
until  after  10  o'clock  the  next  morniug  and 
was  not  received  by  Allue  Ellison  until  12 
o'clock,  at  the  time  she  heard  the  mill  whis- 
tle blow  for  that  hour.  She  left  by  the  first 
train  but  did  not  reach  Plymouth  until  4 :30 
p.  m.  If  the  message  had  bera  sent  when  It 
was  received  by  the  operator,  on  that  after- 
noon, she  would  have  received  it  In  time  to 
have  taken  the  7  o'clock  p.  m.  train  and 
would  have  reached  Plymouth  at  7:30  p.  m. 
on  January  25th,  and  she  would  have  taken 
that  train  if  she  had  received  the  message 
in  time  There  was  an  understanding  and 
arrangement  between  Annie  and  Aline  that 
the  former  would  wire  the  latter  if  their 
foster  mother's  condltton  grew  worse,  and 
that  AUne  would  come  to  Plymouth,  but  there 
was  no  evidence  that  this  was  known  to  the 
defendant's  operator,  except  such  notice  of  it 
as  he  could  derive  from  th^  message.  The 
agent  knew  that  Ahnie  Harrison  lived  with 
Sue  Wright 

Tbe  agoit,  J.  A.  Griffin,  testified  that  he 
accepted  the  message  after  office  hours  and 
promised  to  send  It  as  a  matter  of  accom- 
modatioD  and  if  he  found  that  it  could  be 
srat  that  evening,  but  that  the  office  at  Plym- 
outh  clMed  at  6  o'clock  p.  m.  and  he  ml^t 
not  be  able  to  get  an  answer  from  the  op- 
erator, though  he  would  try  to  do  so.  Be 
tried  Uie  wires  and  the  t^ephone  connecting 
tbe  two  places  but  failed  to  get  any  re- 
gponse.  Tbe  next  morning  he  told  Henry 
Ellis  tbat  he  would  destroy  that  message  and 
Bffiid  a  new  one,  which  he  did,  it  being  the 
one  received  by  Aline  Ellison  at  12  o'clock 
the  next  day.  He  was  both  agent  of  the 
railroad  com[>any  and  operator  of  the  tele- 
gntpb  company,  but  as  operator  he  was  not 
required  to  be  In  his  office  after  6  o'clock  p. 
m.,  tboagh  as  agent  of  the  railroad  company 
be  was  required  to  be  in  his  office  until  7:30 
o'clock  p.  m.,  when  the  train  arrived  from 
Plymoath.  and  the  agent  of  the  railroad  com- 
Iiany  at  Plymouth,  who  was  also  telegraph 
operator,  was  required  to  be  In  hla  office  un- 


til 7  o'clock  p.  m.,  when  the  train  from  Rocky 
Mount  leaves  PlymouUi  for  Jamesrllle.  J.  A. 
Griffin  denied  that  he  knew,  where  Annie 
Harrison  lived.  This  witness  was  not  cor- 
roborated by  Henry  Ellis,  though  the  latter 
did  not  positively  contradict  blm,  but  mere- 
ly stated  that  he  did  not  recollect  that  the 
transaction  was  as  related  by  the  operator. 
Tbe  railroad  and  telegraph  offices  were  the 
same.  The  defendant  read  in  evidence  tbe 
seventh  section  of  the  Harrison  complaint, 
In  which  it  is  alleged  tbat  tbe  plaintifT  sent 
the  message  after  4  o'clock  p.  m.  on  January 
25tb  and  told  the  defendant's  agent  of  the 
facts  and  agreement  between  her  and  AUne 
Ellison  and  requested  the  agent  to  send  the 
message  to  her  at  JamesvUle,  notifying  her 
of  the  death  of  Sue  Wright,  and  that  she  paid 
the  toll  for  the  same,  but  this  is  not  Impor- 
tant, as  the  case  Is  viewed  by  the  court 

It  is  stated  In  the  record  "that  the  court 
charged  the  jury  fully  on  tbe  law  of  the  case, 
and  no  exception  was  taken  to  the  charge. 
At  defendant's  request,  the  court  gave  tbe 
following  Instructions: 

"(1)  The  plaintiff  is  not  entitled  to  recover 
any  damages  because  of  any  delay  In  getting 
tbe  coffin,  or  casket,  from  JamesvUle,  and 
the  jury  will  not  consider  this  In  making  up 
their  verdict  on  the  second  Issue. 

"(2)  Tbe  plaintiff  cannot  recover  any  dam- 
ages because  of  tbe  offensive  condltlou  of 
the  corpse  at  or  before  the  burial,  and  tbe 
jury  will  not  consider  this  In  making  up 
their  verdict  as  to  damages.- 

"(3)  There  Is  no  evidence  that  the  defend- 
ant had  any  notice  of  any  arrangement  be- 
tween plaintiffs  that  Allue  Ellison  should 
furnish  coffin,  and  no  damages  can  be  given 
by  the  jury  on  account  of  that 

"(4)  Henry  ESlls,  In  having  the  message 
prepared  and  ofTered  for  transmission,  if  you 
And  he  did  so,  was  tbe  agent  of  tbe  plaintiff 
and  not  of  the  defendant,  and  defendant  can- 
not be  beld  responsible  because  of  any  dam- 
age or  hurt  suffered  by  his  negligence,  If  you 
find  be  was  negligent 

"(5)  The  jury  can  give  no  damages  by  way 
of  punishment  to  tbe  defendant" 

Tbe  defendant  also  in  writing,  further  re- 
quested tbe  court  to  charge  the  jury  as  fol- 
lows: 

"(6)  Upon  all  the  evidence  introduced,  the 
jury  should  answer  the  Issues  in  farcff  of 
defendant" 

This  instruction  the  court  declined  to  give, 
and  defendant  excepted-  There  was  a  ver- 
dict for  tbe  plaintiff  in  eacb  case,  and, 
judgment  having  been  entered  thereon,  de- 
fendant appealed. 

Pruden  &  Pruden,  of  Edenton,  and  S.  B. 
Shepherd,  of  Raleigh,  for  appellant  Winston 
&  Matthews,  of  Windsor,  for  appellee. 

WALKER.  J.  (after  stating  tbe^cts  as 
above).  HI  It  appears  tfef^|^yjpM(fflp€)@e 
flcient  evidence  of  negligence  on  the  part  <tf^ 
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the  defendant  In  falling  to  send  tbe  mea- 
sage  on  tbe  afternoon  of  January  25tli.  It 
was  shown  that  both  agents  were  In  their 
offices  until  T  o'clock  p.  m. ;  and,  while  the 
operator  at  Plymonth  testlfled  that  he  called 
the  office  at  Jamesvllle  and  failed  to  get 
any  response,  this  was  not  concluslTe  upon 
the  Jury,  and  they  conld  find  upon  all  the 
facts  and  circumstances  that  no  effort  was 
made  to  send  the  message.  It  la  a  suspicious 
circumstance,  which  they  might  consider, 
that  the  agent  at  Jamesville  was  not  called 
by  the  defendant  to  corroborata  the  Plym- 
outh operator. 

[21  Tbe  burden  was  upon  the  defendant  to 
account  for  the  delay,  after  the  receipt  of  the 
message  for  transmission  was  shown.  It  was 
solely  within  its  power  to  do  so,  and  there 
must  be  a  presumption  of  negligence  raised 
by  80  long  a  delay,  in  the  absence  of  any 
Bofflclent  or  satisfactory  explanation.  Hoag- 
Un  Y.  Telegraph  Co.,  161  N.  0,  390,  77  S.  B. 
417.  It  was  held  in  SherrUl  t.  Telegraph 
Co.*  116  N.  G.  655.  21  8.  B.  420,  that  when 
the  plaintiff  shows  the  delivery  of  a  mes- 
sage to  the  telegraph  company,  "with  the 
charges  prepaid  (and  It  would  have  been  the 
same  If  the  defendant  had  accepted  the  mes- 
sage with  charges  to  be  collected),  and  the 
failure  to  deliver  the  message,  a  prima  facie 
case  was  made  out  and  the  harden  rested  on 
the  defendant  to  show  matter  to  excuse  its 
failure" — dtlng  Thompson  on  Eaectrldty,  S 
214,  and  cases ;  Bartlett  v.  Telegraph  Co.,  62 
Me.  209,  16  Am.  Rep.  447 ;  Pearsall  v.  Tele- 
graph Co.,  124  N.  T.  266,  26  N.  E.  534.  21 
Am.  St  Rep.  662.  It  Is  not  necessary  that  we 
should  discuss  the  evldrace,  as  there  was 
plainly  enough  to  satisfy  the  Jury,  If  they  ac- 
cepted It  as  true,  that  the  defendant  had  neg- 
ligently delayed  to  send  the  message,  and 
that  this  prevented  the  plalntUT,  Aline  Elli- 
son, from  leaving  on  the  earlier  train. 

[3]  The  court  properly  confined  the  assess- 
ment of  damages  to  m^tal  anguish  suffered 
after  the  message  was  actually  delivered  to 
bar.  There  was  affirmative  evidence  that 
mental  anguish  had  been  caused  to  both  plaln- 
tllfa  by  the  negligence  of  the  defendant 

[4]  In  Harrison  r.  Telegraph  Company,  143 
N.  a  147,  65  S.  E.  436,  10  Ann.  Gas.  476,  we 
stated  the  rule  to  be  that  there  can  be  no  recov- 
ery of  damages  for  mental  sufFerlng  in  such 
cases,  unless  it  Is  shown  "that  the  defendant 
could  reasonably  have  foreseen  from  the  face 
of  the  message  OaA  such  damages  would  re- 
sult from  a  breach  of  its  contract  or  du^  to 
transmit  correctly,  or  that  it  bad  extrane- 
ous information  which  ehonld  have  caused  it 
to  anticipate  Just  such  a  consequoice  from  a 
n^Iect  of  its  duty  towards  the  plaintiff." 
The  meaBage  in  this  case  was  of  a  Charactw 
goffldent  to  inform  the  defendant  of  its  great 
importance,  and  that  mental  anguish  would 
probably  result  from  its  n^gence  In  failing 
CO  transmit  it  witii  reasonable  promptness. 
"It  has  rq^tedly  been  decided  by  this  court, 
in  cases  where  the  relationship  of  tbe  par- 


ties was  not  disclosed  and  the  .special  pur- 
IKirt  of  the  message  could  not  possibly  have 
been  understood,  that  It  was  not  necessary 
for  the  company  to  know  the  relation  be- 
tween tbe  sender  and  sendee  from  the  terms 
of  the  message,  or  to  know  anything  more 
than  that  the  message  Is  one  of  Importance, 
and  that  this  should  always  be  Inferred  from 
the  foct  that  It  relates  to  the  lllnesa  or  death 
of  a  person.  When  this  Is  the  case.  It  Is 
sufficient  to  put  the  company  on  notice  that 
a  failure  to  deliver  will  result  In  mental  suf- 
fering for  whlcD  damages  may  be  recovered. 
Lyne  v.  Telegraph  Co.,  123  N.  C.  159  [31  S. 

B.  360] ;  SherHll  v.  Telegraph  Co.,  109  N.  C. 
627  [14  8.  B.  94];  Hendricks  v.  Telegraph 
Co.,  126  N.  C.  310  [35  S.  E.  643,  78  Am.  St 
Rep.  658]."  We  further  said  in  the  Bright 
Case,  132  N.  C.  317,  43  8.  B.  841:  "The  law 
does  not  regard  so  much  the  technical  re- 
lation between  the  parties  or  their  legal  sta- 
tus In  respect  to  each  other  as  it  does  the 
actual  relation  that  exists  and  the  state  of 
feeling  between  them.  It  does  not  raise  any 
presumption  of  mental  anguish  when  there 
is  no  relation  by  blood;  but,  if  mental  suf- 
fering does  actually  result  from  the  failure 
to  deliver  a  message  where  there  Is  only  af- 
finity between  the  parties,  It  may  be  ahown 
and  damages  recovered."  But  here,  as  we 
have  shown,  there  was  actual  proot  of  men- 
tal anguish,  and  the  case  was  submitted  to 
the  Jury  upon  that  proof.  Not  only  is  the 
Bright  Case  an  authority  sustaining  the  va- 
lidity of  the  rulings  In  regard  to  mental  an- 
guish, but  Harrison  v.  Telegraph  Co.,  143  N. 

C.  147,  56  S.  E.  436,  10  Ann.  Cas.  476,  Is 
directly  in  point  and  there  we  said:  "There 
Is  no  presumption  of  mental  anguish  growing 
out  of  the  relation  of  stepmother  and  eon, 
but  under  our  decisions  it  is  a  Act  tbe  plain- 
tiff may  prove^  If  she  can,  to  the  satisfaction 
of  the  Jury,  tor  the  state  of  the  mind  Is  as 
much  susceptible  of  proof  as  tbe  condition  of 
the  stomach."  See,  also,  Cashlon  v.  Tele- 
graph Co.,  123  N.  G.  267,  81  S.  B.  40S.  In 
our  case  there  was  blood  relationship  be- 
tween the  plaintiff,  Annie  Harrlaon,  and  the 
deceased,  but  none  between  the  latter  and 
Allne  Ellison,  and,  If  the  relation  the  parties 
actually  sustahsed  did  not  raise  any  presump- 
tion of  mental  anguish,  the  proof  supplied  its 
place. 

[5]  We  have  seen  in  Sherrlll  t.  Ttiegrapbt 
Co..  supra,  cited  already  for  another  pur- 
pose, that  the  prepayment  of  the  charge  for 
sending  the  message  Is  not  a  condition  pre- 
cedent to  the  right  of  recovery.  The  agent 
could  have  demanded  payment  of  the  toll 
in  advance,  but  not  having  done  so.  end  Meet- 
ing to  trust  the  sendee  for  the  payment  of 
it,  tbe  defendant  cannot  now  avail  itself  of 
his  fiiilare  to  do  so  as  a  def^ise  to  the  ac- 
tion. Tbe  right  to  prepayment  was  clearly 
waived.  Miller  v.  TdegraiA  Co.,  159  N.  C 
602,  75  S.  E.  795. 

[I]  The  defense  that  tha'^oessage  was  not 
tendered  to  the  i»$$BS»sf\.*^i^W^  of- 
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flee  hours  Is  eQtiaUy  nntenable.  The  agent 
received  It  and  undertook,  and  actually  at- 
tempted, as  he  testified,  to  send  It  over  the 
wires  and  by  telephone.  It  did  not  occur  to 
him,  at  the  time  he  was  doing  so,  that  the 
office  hours  had  closed  and  he  was  not  bound 
to  transmit  the  message.  If  the  provision 
as  to  office  hours  was  available  to  defendant, 
under  the  drcumatances  of  this  case,  It  was 
waived  by  the  conduct  of  Its  agent  Bright 
T.  Tel^raph  Co.,  supra;  Hood  v.  Telegraph 
Co.,  135  N.  G.  622,  47  g.  E.  607;  Carter  t. 
Telegraph  Co.,  141  N.  O.  874,  64  S.  B.  274; 
Snttle  T.  Telegraph  Oo^  148  N.  a  480,  62  S. 
&  6BS,  128  Am.  Bt  Ben.  «81.  We  held  In 
Carter's  Case,  Bapra,:  "Where  a  message  on 
ItB  face  appears  to  be  urgent,  the  fiact  that 
it  Is  (tiered  for  transmlsalon  after  office 
hours  wlU  be  no  defense  to  the  company  If 
the  agent  accepted  it  without  rcMrrtf *— or. 
In  other  words,  without  Insisting  on  the  ex- 
emption from  the  service  at  the  time.  And 
in  the  Suttle  Case  it  was  aaid:  "When  the 
agokt  of  a  tel^raph  company  ncelTea  a 
message  for  transmission,  and  undertakes 
with  die  sender  to  daUver  it  at  a  time  not 
within  its  reasfmaUe  office  hours  at  its  des- 
tlnation,  the  benefit  of  the  oBcb  hours  Is 
walred." 

[7]  If  the  agent  was  not  able  to  tnuamit 
the  measag^  It  was  his  plain  duty,  under  the 
law,  aa  we  have  so  often  declared  i^  to  no- 
tify 016  tender,  Annie  Harrison,  of  the  tact, 
•0  that  she  could  have  taken  steps  to  oom- 
mnnicate  to  her  foater  sister  In  some  other 
way.  Its  failure  to  do  so  was  evidence  txt 
ne^lgence.  Boidrleka  t.  TcdegraiAi  Co.,  las 
N.  a  811,  8S  a  SL  (MS.  78  Am.  St  Bep.  608; 
Hood  V.  Telegraph  Co..  136  N.  a  622,  47  B. 
B.  007;  OogdeU  r.  Telegraph  Co.,  186  N.  0. 
481.  47  8.  E.  480;  Woods  v.  Telegraph  Co., 
148  N.  a  1.  61  8.  B.  668,  128  Am.  St  Bep. 
681;  Hoai^  T,  TelegraiOi  Co.,  161  N.  a  886, 
77  8.  B.  417. 

[I]  It  was  no  excuse  tar  the  delay  In  send- 
tag  Uie  message  Oat  its  operator  was  also 
agent  of  the  railroad  company  and  bad  other 
duties  to  perform  for  it  If  the  defendant 
VBxsiayB  an  agent  oa  Joint  account  with  the 
railroad  company,  it  must  abide  the  conse- 
quences of  a  conflict  of  duty  upon  the  part 
of  the  agent  The  contract  of  the  telegraph 
company  Is  for  prompt  d^very.  It  Is  no 
defense  that  its  agent  had  other  duties  to 
attend  to  as  agent  for  another  company  any 
more  tiian  It  would  be  an  excuse  that  it 
bad  so  mudi  business  of  its  own  that  one 
agent  or  the  messengers  It  had  could  not 
promptly  and  properly  handle  It  In  both 
casea  the  defendant  is  negllgait  if  it  does 
not  have  sufficient  employes  to  discharge 
properly  t2w  duty  it  contracts  to  do  and  Is 
cbartered  and  paid  to  do.  Eemodle  v.  Tel- 
esrapb  0a,141N.  a488,  64&m423.8 
Aim.  Cas.  468;  Hott  t.  Telegraph  Co.,  142 
N.  G.  632,  66  8.  B.  868;  Carter  v.  Telegraph 
Co..  supra;  Dowdy  t.  XelegraiA  Co.,  124  N. 
O.  622.  82  8.  ID.  802. 


[I]  We  cannot  assent  to  the  position  fliat 
there  was  no  evidence  of  the  agent's  accept- 
ance of  the  message  for  transmission,  even 
hla  unconditional  acceptance  of  It  for  tliat 
puriMtse.  It  was  for  the  Jury  to  settle  any 
conflict  In  the  evidence,  and  they  have  done 
so  in  this  Instance  favorably  to  the  plalntltTs. 

[IS]  Nor  can  we  sustain  the  motion  for 
nonsuit,  for  there  was  ample  evidence,  it 
found  to  be  true,  upon  which  to  base  the 
verdict 

The  court  carefully  distinguished,  in  Its 
charge,  between  mental  anguish  and  mere 
grief  or  regret  at  the  death  of  platutlffs' 
relative  and  foster  mother,  and  its  Instruc- 
tions are  folly  supported.  In  this  respect,  by 
Dayvis  V.  Telegraph  Company,  139  N.  O.  83, 
51  8.  B.  898,  and  Hancock  v.  Telegraph  Co., 
187  N.  G.  497,  49  8.  B.  962,  60  L.  B.  A.  408, 
cases  relied  on  by  the  defendant 

[II]  The  evidence  as  to  the  ability  of  An- 
nie Harrison  to  purchase  a  coffin,  and  all  the 
testimony  on  that  subject.  If  It  was  errone- 
ously admitted,  was  fully  fliifiUn^t^m  tha 
court  In  Its  charge  and  the  oror.  If  any. 
was  cured. 

[12]  It  waa  competent  to  show  the  arrange- 
ment between  Annie  Harrison  and  Aline  El- 
lison, before  the  latter  left  Plymouth,  ttiat 
she  should  be  notlfled  by  wire  if  8ue  WrlgSit 
should  become  worse,  not  as  charging  de- 
fendant with  any  knowledge  of  It,  for  there 
ms  no  such  evldoice,  hat  as  tending  to  show 
that  Aline  Ellison  would  have  come  to  Plym- 
outh (m  the  26111  of  January  If  she  bad  reh 
celved  the  measage 

[11]  The  charge  Is  not  in  the  record  and 
we  must  presume,  In  the  absence  of  1^  that 
it  correctly  stated  the  law. 

Upon  a  review  of  tha  entire  case  and  a 
careful  consideration  of  tb»  several  excep- 
tions, we  have  not  been  aUe  to  dlscoTW  any 
error  in  the  trial. 

No  orror. 

BBOWN,  J.,  did  not  sit 


on  N.  a  u> 

HABBISON  T.  WBSTEBN  UNION  TBLB- 
GBAPH  CO. 

(Supreme  Court  of  North  CaroUna.  Sept  10. 

1913.) 

Appeal  from   Superior   Court,  Washington 

County;  B.  F.  Lonk,  Judge. 

Action  by  Annie  Harrison  against  the  West* 
ern  Union  TeleKraph  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Pruden  &  Pmden,  of  Bdenton.  and  S.  Brown 
Shepherd,  of  Bal^b.  for  appellant  Winston 
&  Matthews,  of  Wmosor,  for  appellee. 

WALKER,  J.  This  case  is  governed  by  Bl- 
liflon  V.  Telegraph  Company,  78  8.  E.  277. 
They  were  anued  and  coojridered  together,  and 
the  facts  and  principles  presented  in  the  two 
cases  are  substantially  the  same.  It  follows 
that  there  was  no  error  In  this  appeaL 

No  error.  ,  , 

BBOWN,  J.,  did  not  ri^igl^edbyLjOOgl 
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a«  N.  C.  8G&) 
BRYANT  LUMBER  CO.  t.  CMJPPOCK- 
WARNBR  LUMBER  CO. 

(Sopreme  Court  of  North  Carolina.    Sept  10, 
1918.) 

CoicPBoiass  AND   Settleueht  (I  2*)— De- 
UA.NDS  Not  Inoludbd. 

Where  an  amount  is  tendered  in  full  pay- 
ment of  a  claim,  ita  acceptaace  by,  the  creditor 
is  a  settlement  of  that  claim,  bat  it  has  no  ap- 
plication vhere  the  amount  accepted  doea  not 
purport  to  cover  the  amount  In  controversy,  or 
when  it  is  transmitted  nnder  circomstances 
Bbowlnr  that  it  was  not  the  purpose  to  pay  an 
amount  admitted  by  the  party  chaned  to  be 
due,  but  to  make  a  payment  on  an  indebtedness 
which  was  thereafter  to  be  adjusted  by  tbi 
parties. 

[Ed.  Note.— For  other  cases,  see  Compromi* 
ud  Settlement,  Gent  Dif.  H         Dec  Dlf.  S 

Appeal  from  Superior  Goort,  Wilson  Coun- 
ty;  CUne,  Judge. 

Action  by  the  Bryant  Lumber  Company 
against  the  Coppock-Wamer  Lumber  Com- 
pany. From  a  Judgment  in  favor  of  plain- 
tlfl,  defaidant  appeals.  Afilrmed. 

TtOa  action  ts  to  recover  $829.71,  aUeged 
to  be  doe  Uie  plaintiff  for  lumber  delivered 
and  services  rendered  to  tbe  defendant. 

By  consent  Uie  issues  raised  were  tried  by 
a  referee,  who  filed  the  following  report : 
-  "a)  That  on  or  about  the  1st  of  July.  1910, 
plaintiff  and  defendant  bad  a  settlement  and 
adjasbnent  of  tbelr  mutual  accounts,  except 
as  to  the  'Booth  cars*  hereinafter  noted  and 
explained. 

"(2)  That  at  the  time  of  said  settlement 
and  adjustmoit,  the  defendant  owed  the 
plaintiff  the  sum  of  f910.8S  (not  including 
the  'Booth  cars'),  and  paid  to  plaintiff  at 
Bald  time  the  sum  of  $900.  leaving  a  balance 
due  to  plaintiff  of  $10.89. 

"(3)  That  thereafter  defendant  became  in- 
debted to  plaintiff  as  follows: 

July  18.   Work  on  lumber  $    18  24 

July  20.   Work  on  lumber   30  03 

July  21.   Work  on  lumber   37  39 

July  21.   Car  lumber,  No.  18104   286  28 

July  21.   Car  lumber.  No.  23ir)7....  232  95 

July  22.   Car  lumber,  No.  2ti2CS. ...  231  68 

Jul;  27.   Car  lumber,  No.  4441   228  96 

July  30.   Car  lumber,  No.  70121....  354  10 

Freight  advanced   16  00 

Amount  previously  doe  and  unpaid..  10  85 

Total  Indebtedness  for  above  items  $1,446  95 

"(4)  That  on  account  of  the  above,  defend- 
ant paid  to  plaintiff  u  follows: 

July  28.   Cheek  for  $773  01 

.Sept.  28.   Check  for   162  40 

Freights  admitted  by  plain- 
tiff in  evidence   202  40  81 

Leaving  balance  due  to  plaintiff 
OQ  above  $  809  14 

"(6)  That  as  to  the  'Booth  cars,'  defend- 
ant owes  plaintiff  therefor  the  sum  of  $340.- 
95.  As  to  these  cars,  the  referee  finds  in  con- 
nection therewith  that  these  cars,  not  con- 
taining the  Quality  of  lumber  ordered  and 

■For  otbw  oaaei  see  same  tivle  and  swtloB  NUMBBR 


bought  by  defendant  of  plaintiff,  plaintiff 
agreed  with  defendant  tliat  they  might  sell 
same  to  the  best  advantage  they  could,  and 
pay  the  net  proceeds  thereof  to  plaintiff,  and 
the  referee  finds  the  net  proceeds  thereof 
to  be  $340.95,  and  this  sum  is  now  due  by 
defendant  to  plaintiff  on  accoimt  thereof. 

"Conclusions  of  Law. 

"(1)  That  the  ch&A  of  September  28. 1010. 
from  defendant  to  plaintiff  for  $162.40,  was 
in  full  settlement  of  all  sums  due  by  defend- 
ant to  plaintiff  (except  the  'Booth  cars')  to 
that  date,  and,  being  accepted  by  plaintiff, 
was,  as  a  matter  of  law,  full  payment  as 
stated.  Aydtett  v.  Brown,  ICS  N.  a  334.  09 
S.  E.  243,  and  citations. 

"(2)  That  defendant  is  indebted  to  plain- 
tiff only  for  the  sum  of  $340.95,  the  net  pro- 
ceeds of  the  'Booth  cars,*  with  interest  there- 
on and  costs." 

'Bib  che^  for  $162.40,  referred  to  in  the 
first  condmlon  of  law,  and  which  is  the  pay- 
meat  referred  to  in  finding  of  fact  No.  4,  was 
inclosed  in  a  letter,  wUcta  Is  as  foUows: 
"Bryant  Lumber  Company,  Wilson,  N.  C 
Sq;>tembw  28,*  lAia  OenU«nen:  We  to 
Inclose  herewith  our  statement  and  check  for 
$1^40,  balance  due  you  on  this  statonent. 
According  to  our  books,  this  includes  all  the 
shipments  which  you  have  made  since  we 
squared  up  your  old  account  the  latter  part 
of  March.  This  stat«nait  also  indudes  the 
cars  on  vrtdch  we  paid  you  $900  when  you 
were  here  on  July  1st  Of  course,  wboi  vre 
say  this  takes  in  all  your  cars  to  the  ineseit 
date,  we  mean  with  the  exception  of  the  two 
Booth  cars.  We  paid  you  on  account  of  one 
of  the  Bootti  cars,  amounting  to  $150,  and  we 
applied  this  amount  on  car  Na  20020,  which 
you  billed  us  on  June  16th.  This  latter  car 
Is  included  in  this  statemrat  Kindly  go 
over  this  statement  very  carefully,  and.  If 
same  does  not  agree  with  your  books,  advise 
us,  and  we  will  take  the  matter  up  with  you 
later.  Yours  truly,  Coppock-Warner  Lumber 
Company."  The  statement  referred  to  in  said 
letter  was  not  Inclosed  In  the  letter,  nor  was 
there  any  evidence  that  the  books  mentioaed 
therein  included  the  items  in  finding  of  fact 
No.  3. 

The  plaintiff  excepted  to  the  first  conclu- 
sion of  law,  which  was  sustained,  and  the 
defendant  excepted  and  appealed  from  tihe 
judgment  rradered. 

Finch  it  Connor,  of  unison,  for  appellant. 
Daniels  &  Swindell  and  W.  A.  Lucas,  all  of 
Wilson,  tor  appellee. 

PER  CUBIAA^.  So  far  as  the  record  dis- 
closes, the  defendant  does  not  deny  that  it 
owes  the  plaintiff  $650.09,  the  amount  of 
the  Judgment  appealed  from,  but  It  says 
it  cannot  be  compeUed  to  pay  $309.14  of  this 
amount,  made  up  of  the  items  In  finding  of 
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ftet  Na  %  becanae  the  plaintiff  aoe^ted 
the  check  of  $162.4a  'lncl(»ed  la  the  letter  of 
September  28, 1810.  The  principle  relied  on, 
as  UluBtrated  by  Petit  t.  WoodUe^  US  N.  a 
120,  20  S.  XL  208;  Kor  t.  Sandera,  122  N. 
C  ess,  28  &  B.  013.  and  Ajrdlett  t.  Brown, 
153N.  a8S4,e&S.II!.243,la  weU  settled,  but 
It  has  no  ai^llcatlon  when  the  amount  ac- 
cepted does  not  purport  to  cover  the  amount 
in  Gontroreray,  or  when  it  Is  transmitted  un- 
der diGumatances  showing  that  It  was  not 
tlie  porpoae  to  pay  an  amount  admitted  by 
the  par^  chafed  to  be  due^  but  to  make  a 
paymoit  on  an  Indditedness  which  was  there- 
after to  be  adjusted  by  the  parties.  In  tbe 
record  before  ns,  as  the  statement  referred 
to  in  the  letter  of  September  28,  1910,  was 
not  inclosed,  and  the  books  were  not  intro- 
duced In  evidence,  there  Is  nothing  to  show 
that  the  cheek  of  $162.40  purported  fb  cover 
the  Items  in  flndlng  of  Cact  Na  8.  nor  Is 
there  anything  that  would  Justify  ns  in  deny- 
ing to  the  plaintiff  the  right  to  recovw  $309.- 
14.  which  the  referee  finds  the  defendant 
owes  the  plaintiff,  to  which  finding  the  de- 
fendant does  not  except.  Again,  tlie  latter 
part  of  the  letter  of  September  28th  shows 
that  the  check  was  not  aent  in  adjustment  of 
account,  or  In  payment  of  balance  due,  bat 
"on  account,"  the  amount  actually  due  to  be 
thereafter  adjusted  by  the  parties. 

We  have  carefully  examined  the  record, 
but  it  was  not  necessary  to  do  so,  as  the  ap- 
peal mU^t  be  dismissed  for  failure  to  assign 
errors. 

Affirmed. 


ass  N.  C.  S3) 

OIWIS  V.  NORFOLK  SOUTHERN  R.  00. 

(Supreme  Court  of  North  Carolina.    Sept  10, 
1913.) 

1.  RAILSOADB  (I  419*)— INJUST  TO  AlOHAU 

ON  Track— SioiTALS. 

A  railroad  compauy  was  negligent  in  fail- 
ing to  sonnd  the  alarm  -whistle  when  turkeys 
were  on  the  track  which  were  Been,  or  should 
have  been  seen,  by  the  engineer  m  time  to 
sound  the  whistle. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  il  1489-1500:  Dec.  Dig.  S  419.*] 

2.  RaII-BOADS  (I  446*)— OUKSnON  FOB  JUET— 
PsOXnfATS  CATTBE  07  INJUBT. 

Evidence,  In  an  action  against  a  railroad 
company  for  running  over  and  killing  turkeys, 
Aeld  BDfficient  to  take  to  the  jury  the  question 
whether  defendant's  failure  to  sound  the  alarm 
whistle  was  the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  caseB,  see  Railroads, 
Cent.  Dig.  |i  1627-1641;  Dec.  Dig.  |  446.*] 

S.  TaiAX.  (S  165*)— NONSTOT- Dbtesminattow. 

Upon  mo  don  for  a  nonsuit  the  evidence 
must  be  teken  in  the  light  most  favorable  to 
the  plaintiff  and  with  all  the  Inferences  which 
■nay  be  reasonably  drawn  therefrom  in  his  fa- 
»or. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  878.  874;  Dm;.  Dig.  |  165.*} 

Amwal  from  Superior  Gonrt,  Washington 
County :  Whedbee,  'Judge. 
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Action  fbr  dami^  by  Q.  V.  Lewla  against 
the  NorfbUt  Sonthem  Railroad  Company. 
From  a  judgment  in  fiivor  of  defendant, 
plaintiff  appeals.  Reversed. 

Gaylord  A  Oaylord,  of.  Plymouth,  for  ap- 
pellant  W.  IL  Btmd,  Sr.,  of  Plymouth,  for 

appellee^  , 

CLARK,  C.  3.  [1,2]  It  was  In  evidence 
that  "about  midday  the  defendant's  train 
passed  plaintiff's  house,  which  was  about 
60  yards  from  the  track.  The  train  was  20 
minutes  late  and  going  extra  fast  The 
engine  ran  over  and  killed  6  of  plaintiff's 
turkeys  which  were  250  yards  further  down 
the  track.  Those  in  charge  of  the  train  could 
have  seen  the  turkeys  a  distance  of  500 
yards.  No  whistles  were  blown  and  the  train 
made  no  other  noise  than  that  usually  made 
In  running.  The  engine  did  nob  let  off  any 
steam.  There  were  no  obstructions  on  the 
track  to  prevent  the  turkeys  being  seen." 
Upon  this  evidence  It  was  error  to  grant  a 
nonsuit  From  the  known  characteristics 
of  turkeys,  a  flock  of  them  feeding  on  or 
crossing  a  track  might  not  notice  that  the 
train  was  approaching  or  attempt  to  fiy. 
But  as  whm  a  gun  Is  discharged  close  by. 
If  there  had  been  the  sharp  blow  of  the 
whistle,  the  turkeys  would  doubtless  have 
taken  to  wing  or  have  run.  They  are  very 
timid.  If  alarmed,  but  they  are  not  alert  to 
perceive  danger. 

It  has  been  ^peatedly  held  that  it  is  er- 
ror not  to  sound  the  whistle  when  cattle  or 
horses  are  on  the  track,  which  are  seen  by 
the  engineer  in  time,  or  which  should  liave 
been  seen  by  him  In  time,  to  give  warning  by 
the  whistle.  Tui^eys  would  be  much  less 
likely  to  notice  the  approach  of  a  train  than 
cattle  or  horses  and  would  be  more  likely  to 
save  themselves  by  flight  when  a  whistle 
is  sounded.  As  already  said,  they  have  less 
intelligence  to  perceive  the  danger  of  an  ap- 
proaching train  and  would  be  more  easily 
frightened  by  the  sudden  sharp  blow  of  the 
whistle.  They  can  escape,  too,  more  quickly 
by  the  use  of  wings.  It  cannot  be  denied 
that  thoe  was  evidence  of  n^^Ugwce  in  fall- 
ing to  sound  the  whistle  when  the  tnifceys 
were  seen,  or  should  have  been  seen.  It  Is 
true  It  Is  necessary  for  the  jury  to  find  not 
only  negligence  on  the  part  of  the  defendant 
but  further  that  such  negligence  was  the 
proximate  cause  of  the  injury,  and  that  if  the 
whistle  had  been  blown  the  turkeys  would 
probably  have  flown  in  time.  From  the 
well-known  characteristics  of  these  fowls, 
the  jury  would  have  been  justified  In  Infer- 
ring from  this  evidence  that  the  failure  to 
blow  the  whistle  was  the  proximate  cause 
of  their  being  killed,  and  that  they  would 
have  removed  themselves  promptly  by  filght 
if  the  whistle  had  been  sharply  blown. 

[S]  Upon  a  nonsuit,  the  evidence  must  be 
takea  In  the  light  most  faTorabl»  to  thei 
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plaintiff  and  wltb  all  the  Inferences  whlcb 
may  be  reasonably  drawn  therefrom  in  bis 
favor. 

In  Railroad  t.  Wilson,  28  San.  641,  It  la 
said:  "The  Idea  Is  not  tolerable  that  an 
injury  may  be  inflicted  which  by  ordinary 
care  and  diligence  may  be  avoided.  This 
is  the  rule  in  the  ordinary  affairs  of  life  and 
is  as  applicable  to  corporations  as  to  In- 
diTldnals.  Railroad  t.  Gauffman,  38  111.  420 ; 
Railroad  t.  Lewis,  58  111.  48;  Railroad  t. 
Phllliid,  20  Kan.  9;  Railroad  v.  Rice,  10  Kan. 
426.  Although  the  drove  of  cattle  could  have 
been  seen  from  the  train  approacliing  the 
crossing,  no  attempt  was  made  by  sounding 
the  whistle  to  frighten  the  cattle  and  make 
them  run  away,  and  no  attempt  was  made 
to  slacfcrai  the  speed  of  the  train  or  prevent 
it  from  running  into  the  drove.  Therefore 
there  was  evidence  to  go  before  the  Jury  as 
to  the  negligence  and  careless  operation  of 
the  train  by  the  railroad  company,  and  also 
evldoice  that  the  belfer  was  thrown  from  the 
track  through  the  result  of  such  negligence." 
This  and  many  other  cases  to  same  effect 
are  cited.   3  Elliott,  B.  R..  1  1207. 

In  Moore  v.  Electric  Co.,  138  N.  O.  554, 
48  S.  E.  822.  07  L.  R.  A.  470.  relied  upon  by 
the  defendant,  it  was  held  that  "the  killing 
of  a  dog  by  a'  street  railroad  is  not  prima 
facie  evidence  of  n^Ugence";  the  court 
saying  that  dogs  are  of  superior  intelligence 
and  "are  known  ordinarily  to  be  able  to  take 
care  of  themselves  amidst  the  dangers  inci- 
dent to  their  snrronndings.  Where  a  horse 
or  a  cow  or  a  hog  or  any  of  the  lower  animals 
would  be  killed  or  injured  by  dangerous 
acendes,  the  dog  would  extricate  himself 
with  safe^."  The  use  of  a  whistle  Is  more 
necessary  and  would  be  more  effective  with 
a  drove  of  tnrfceys  than  with  a  drore  of 
cattle  or  hogs. 

The  case  should  bave  been  mbmitted  to 
the  Jury  together  wltii  such  evidence.  If 
any,  as  tbe  defendant  may  see  fit  to  ofte  In 
rebuttal 

Reversed. 


(1«  N,  C.  UU 

8TATB  T.  HTHAN. 
(Sniweme  Cbnrt  of  North  Carolina.   Sept  17, 

iflia) 

1.  iHDXOmiVT  AND  IimBiuTiozr  (H  8*)— Na- 
TUBB  OT  OnSNBB— "FBLOHT"  OB  MZBDK- 
UKAKOB. 

Const,  art  1, 1 12,  declares  that  no  person 
shall  be  put  to  answer  a  criminal  charge,  except 
as  hereinafter  allowed,  bat  by  indictment,  pre- 
■entment.  or  impeachment ;  and  section  13  pro- 
vides that  the  Legislature  may  provide  other 
means  of  trial  for_petty  misdemeanors,  with  tbe 
right  of  appeal.  Revluil  190S,  8  S291,  provides 
that  a  "felony"  li  a  crime  which  is  or  may  be 
punishable  by  death  or  imprisonment  in  tne 
state's  prison,  and  that  any  other  crime  is  a 
misdemeanor.  Section  361o  styles  perjury  as 
a  misdemeanor,  but  provides  that  it  may  be 
punished  by  fine  not  exceeding  $1,000  and  Im- 
prisonment not  more  than  10  years  in  tbe  state's 


prison.  Held,  tiiat  peijury,  being  punishable  by 
imprisonment  in  the  states  prison,  is  a  felony, 
and  not  a  petty  misdemeanor,  and  is  therefore 
triable  only  on  indictment  of  a  grand  Jury. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cwt  Dig.  H  ^28 ;  Dee.  Dig. 
f  3.* 

For  other  definltfons,  see  Words  and  Phrases, 

vol.  8,  pp.  27S&-2744;  voL  8,  p.  7662.] 

2.  Gbimtnal  Law  (B27*)— QmirsES— Natuu 

AND  ChAEAOTXE— FBLOHT  OB  MlBDElCKANOB. 

While  the  Lwrislatore  may  prescribe  differ- 
ent punishments  for  the  same  offense  In  differ- 
ent coonties,  and  may  reduce  the  punishment 
for  all  offenses,  inclnoing  those  punished  capi- 
tally, to  an  extent  that  would  maVe  any  offense 
a  petty  misdemeanw,  eaUlng  an  offenss  a  pet^ 
misdemeanor  does  not  make  it  so,  when  the  pun- 
ishment imposed  makes  it  a  felony. 

[Ed.  Note— For  other  eases,  see  Criminal 
Law.  Cent  Dig.  H  29-81 ;  Dee.  Dig.  {  27.«] 

3.  Obiuinal  Law  (j  13*)— OrraNsEs— Natubb 
AITD  Charactbb— HJSDEMEANOB  OB  E^EI.on'T. 
.   The  Constitution'  not  having  deSned  petty 

misdemeanors,  it  was  competent  for  the  Legis- 
lature to  define  the  offenses  which  should  l>e  so 
classified,  provided  the  pnnl^ment  prescribed 
therefor  was  sot  that  prescribed  for  felonies. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Diw,  Cent.  Dig.  S|13. 14 ;  Dec  Dig.  |  IS 

4.  Cbimihal  Law  ^  90*>— Coubts— Jubisdxo- 

TION. 

Perjury,  being  punishable  by  Imprisonment 
In  the  peniteotiarr  as  provided  by  Revlsal  1906, 
i  8616,  was  a  relouy,  and  therefore  was  not 
within  the  jurisdiction  of  the  recorder's  court 
of  Edgecombe,  under  Pub.  Loc.  Laws  1911,  c 
472,  providing  that  such  courts  should  have  ex- 
clusive original  Jarisdlction  of  all  other  crim- 
inal offenses  committed  within  the  county  be- 
low the  grade  of  felony,  which  are  declared  to 
be  petty  misdemeanors. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |f  129-186;  Dec.  Dig.  I  »0.*1 

Appeal  from  Soiierior  Court,  Edgecombe 
County;  Ollne,  Jadga 

Levi  Hyman  was  convicted  at  p^azy,  and 
he  appeahL  Judgment  arrested. 

The  Attorney  General  and  T.  H.  Calvert, 
Aast  Atty.  Qea^  for  tbe  State.  G.  M.  T. 
Fountain  ft  Son,  of  Tarfooro,  for  an»dlaiit 

CLARK,  C.  J.  Tbe  defendant  was  con- 
victed of  perjnry  In  the  recorder's  court  of 
Edgecombe.  On  appeal  to  the  superior  court 
he  was  tried  on  the  original  warrant  and 
again  convicted.  The  defendant  excepted, 
on  the  ground  that  be  could  not  be  tried 
for  this  offense,  except  upon  a  bill  of  in- 
dictment found  by  a  grand  Jury.  He  relies 
upon  the  provision  In  Const  art  1,  S  12: 
"No  person  shall  be  put  to  answer  any 
criminal  charge,  except  as  hereinafter  al- 
lowed, but  by  indictment,  presentment  or 
Impeachment"  Section  13  of  the  same  arti- 
cle, which  guarantees  the  r^ht  of  trial  by 
Jury,  Is  complied  with  by  a  jury  trial  being 
given  on  appeal.  State  v.  Lytle,  138  N.  G. 
at  page  742,  61  S.  E.  at  page  68.  The  re- 
quirement of  an  indictment,  presentment,  or 
Impeachment  Is  not  dispensed  with,  "ex- 
cept as  hereinafter  allowed,"  In  section  13 
in  these  words:  "The  Legislature  may,  how- 
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ever,  proTlde  other  meuiB  of  trial  tot  petty 
mlsOemeanors,  with  the  right  of  apDeaL" 

[11  ^The  qoeatloii  presented^  therefore,  la 
whether  periorr  Is  a  petty  misdemeanor 
In  Bdgecombe  county.  Pnb.  Loc.  laws  1911, 
c  4T2,  provides  that  the  recorder's  court 
"shall  have  exdoslTe  OTlglnal  Jurisdiction 
of  an  other  criminal  offaisea  committed 
within  the  county,  b^w  the  grade  of  felony, 
*  *  *  and  the  sanie  ore  hereby  declared 
to  be  petty  mladraneanors.**  Revlsal,  |  3291, 
deflnes  the  line  between  felonies  and  mis- 
demeanors as  fbllowa:  "A  fblony  la  a  crime 
which  Is  or  may  be  punishable  by  death  or 
hnprlBonmCTt  In  the  stated  prison.  Any  oth* 
cr  crime  Is  a  misdemeanor."  The  state,  how- 
•rar,  relies  iqmn  Berlsal,  |  8616,  which 
styles  pojury  a  misdemeanor,  thont^  it 
further  prorldea  that  it  may  be  punished 
"by  a  One  not  «soeedlng  $1,000  and  Im- 
prisonment not  more  than  10  years  In  the 
state's  pElsoD."  Thore  Is  a  palpable  con- 
tradiction In  tiie  two  sectlonB,  «nd  while  the 
Berisal  must  be  construed  tf^ther,  yet  If 
one  provision  leads  to  a  conffict  with  the 
Constltnttiai,  and  the  other  does  not,  we 
rnnat  take  the  latter. 

At  common  law  perjury  and  forgery  were 
mlsdemeanorB,  It  la  true;  but  tb^e  was  no 
IminisonnMnt  tn  the  state's  prison  prescribed. 
Berisal,  |  8616,  is  a  statute  which  was  en- 
acted tn  1701,  and  conformed  to  the  common 
law,  which  at  tiiat  time  made  perjury  a  mis- 
demeanor, and  the  words  "state's  prison" 
were  written  into  this  section  In  Code  188S.  B 
1002.  The  statute  which  is  now  Bevlsal,  S 
8291,  defining  the  line  between  felodes  and 
'misdemeanors,  was  enacted  In  1891,  Just  100 
years  later,  and  Is  the  latest  expression  of 
the  leglslatlTe  wllL  The  words  In  section 
S615  making  perjury  a  "misdemeanor," 
which  was  enacted  In  1701,  evidently  re- 
tained that  deflnltlon  in  Berisal,  {  3616  by 
Inadvertence,  notice  not  being  taken  of  the 
fact  that  Imprisonment  tn  the  state's  prison, 
whltib  had  been  added  to  the  punishment 
In  1888,  made  it  a  felony  under  Beriml,  f 
8291. 

In  State  r.  Sbaw,  117  N.  G.  765,  23  S.  B. 
246,  the  court  recognized  that  under  Laws 
1891  (now  Rerlsal,  S  3291)  any  offense  "pun- 
ishable by  death  or  Imprisonment  tn  the 
state's  prison"  was  a  felony,  and  hence  that 
the  word  "feloniously"  should  be  nsed  in 
the  Indictment  for  such  crimes.  In  State  r. 
Harris.  145  N.  C.  468,  69  S.  B.  116,  Hofce. 
J.,  held  that  the  word  "feloniously"  was 
not  necessary  In  an  indictment  for  perjury, 
not  because  perjury  was  not  a  felony,  but  be- 
cause the  Legislature  had  prescribed  in  Re- 
rlsal, I  8247,  a  form  of  indictment  for  per- 
Jnry,  In  which  that  word  was  omitted;  and 
Walker,  J.,  held  to  the  same  purport,  and  on 
the  same  ground,  In  State  t.  Cllne,  146  N.  C. 
040,  61  8.  E.  522. 

In  State  t.  Fesperman,  108  N.  C.  770,  13 
S.  E.  14,  we  held  that  the  measure  of  pun- 
ishment Is  the  test  of  Jurisdiction,  and  Chat 


the  Leglalatare  could  not  confer  apon  a  jds- 
tlceof  the  peace  ezdud^re  Jurisdiction  of  oer' 
tain  oflTensa^  unless  it  r^tricted  the  punish- 
ment for  sucli  offenses  to  the  limit  allowed  a 
Justice  of  the  peace.  That  case  has  been  re* 
peatedly  dted  with  approval.  See  citations 
to  108  N.  a  772,  in  AukO.  Ed.  For  the  same 
reason,  while  the  Legislature  can  reduce  any 
offense  wbater^  to  a  misdemeanor,  or  eren 
to  a  petty  misdemeanor,  it  can  only  do  so  ef- 
fectively by  reducing  the  punishment  to  that 
allowed  for  such  otEmses.  It  cannot  author- 
ise punishment  by  imprisonment  In  the 
state's  prison  for  10  years  and  yet  declare 
such  ofTense  to  be  a  petty  misdemeanor. 

In  State  r.  Holder,  168  N.  O.  606.  at  page 
610,  69  S.  E.  66,  at  page  68,  chiefly  relied 
upon  by  the  state,  It  la  hdd  that  perjury 
was  "still  a  felony,"  thou^^i  the  word  "felonl- 
onsly"  was  dispensed  with  by  statute  in  any 
indlctmott  for  that  offense.  It  was  further 
held  that  as  to  the  offense  charged  in  that 
case  (throwing  stones  at  a  train)  the  word 
"feloniously"  was  not  essential.  The  ruling 
In  substance  was  that,  when  the  statute  hUs 
stjded  an  offense  a  misdemeanor  which  Is 
yet  punishable  by  Imprisonment  in  the 
state's  prison,  the  effect  Is  to  dispense  with 
the  word  "feloniously"  In  the  indictment; 
but  it  was  not  held  in  that  case,  nor  bas 
It  been  held  In  any  other,  that  when  the  Xjeg- 
Islature  styles  an  offense  a  misdemeanor, 
but  leaves  it  punishable  by  Imprisonment  in 
the  state's  prison,  that  the  constitutiSBal 
requirement  of  an  Indictmrait  by  a  grand 
Jury  is  dispensed  with.  Dispensing  with 
the  word  "feloniously"  in  no  wise  impinges 
upon  any  constitutional  reaniremait. 

[2.  8]  The  Legislature  may  prescribe  dif- 
ferent punishments  for  the  same  offense  in 
different  counties,  and  It  may  reduce  the 
punishment  for  all  offenses,  even  those  now 
punished  capitally,  to  an  extent  that  would 
make  any  offense  a  "petty  misdemeanor." 
Bnt  calling  an  offense  a  petty  misdemeanor 
does  not  make  it  so,  when  the  punishment 
Imposed  makes  It  a  felony.  In  State  v. 
LyUe,  138  N.  C.  788,  61  S.  E.  66,  the  court 
h^d:  "The  Constitution  not  havbig  defined 
'petty  misdemeanors,'  it  was  competent  for 
the  L^islature  to  define  the  offenses  which 
should  be  so  classified,  provided  the  ptmish- 
ment  therein  i9  not  that  of  feloniee."  We 
now  reaffirm  this.  In  that  case  (on  page  743 
of  138  N.  C,  page  68  of  51  S.  "E.)  the  court 
states  that  misdemeanors  at  common  law 
were  divided  into  two  classes:  "(1)  Those 
which,  by  reason  of  their  heinous  nature, 
might  be  punished  corporally;  and  (2)  those 
that  could  not  be  so  pnntshed."  It  is  then 
held  ttiat  the  latter  can  be  termed  petty 
misdemeanors,  but  that  the  former  could 
not  be  so  held,  unless  the  punishment  was 
reduced  by  statute  to  what  would  be  the 
punishment  Cor  petty  misdemeanors.  The 
court  said  (page  744  of  138  N.  C,  page  69 
of  61  S.  E.);  "The  General  Assembly  can 
reduce  the  punishment  of  any  ^d  all  ^^^^  | 
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es,  and  leare  no  offense  above  tlie  grade  of 
I>ett7  misdemeanors;  but  the  punishment 
mast  not  be  that  of  felony,  for  the  punish- 
ment controls  the  definition.  State  t.  Fes- 
perman,  108  N.  C.  770  [13  S.  E.  14]."  That 
case  has  been  cited  and  approved  In  State 
V.  Jones,  145  N.  C.  460,  59  S.  B.  117,  In 
State  V.  Shine,  149  N.  C.  480,  62  S.  E.  1080, 
In  State  v.  Duulap,  169  N.  0.  491,  74  S.  B. 
626,  and  In  several  other  cases.  In  the 
last-named  case  the  Legislature  had  made 
the  larceny  of  goods  "less  than  $20  In  value" 
punishable  "not  to  exceed  Imprisonment  in 
the  county  Jail,  or  on  the  public  roads,  not 
more  than  one  year,"  and  the  court  held 
that  a  statute  making  such  offense  a  petty 
misdemeanor  and  putting  it  within  the  Juris- 
diction of  the  recorder's  covat  was  constitu- 
tional, for  the  punlabment  was  that  of  a 
petty  misdemeanor. 

[4]  We  are  therefore  of  opinion  that,  ttie 
offense  of  perjury  being  punishable  in  the 
county  of  Edgecombe  by  imprisonment  In  the 
state's  prison,  it  is  not  an  offense  "below  the 
grade  of  felony,"  and  that  the  statute  (Pub. 
Loc.  Laws  1911,  c.  472)  does  not  declare  It 
to  be  a  "petty  misdemeanor.'*  Hence  the 
recorder's  court  had  no  Jurisdiction  thereof, 
and  on  appeal  to  the  snperlor  court  the  de- 
fendant could  not  be  tiled,  unless  a  bill 
had  been  found  by  a  grand  Jury. 

Judgment  arrested. 

WALEBR  and  AU^N,  JJ.,  concur  In  re- 
sult 


(lU  N.  C  S63) 

SEDBURT  V.  SOUTHERN  EXPRESS  CX>. 

(Supreme  Court  of  North  Carolina.    S^t  17, 
1018.) 

1.  Submission  or  Cortbovsbst  Q  7*>— Simi- 

CIENCT  OF  STATEUnr— BlOHT  OT  AOTION— 

EUMENTS. 

In  an  action  against  an  express  company 
to  recover  money  allied  to  have  been  loat  from 
a  valise  while  in  the  hands  of  the  express  com- 
pany for  traosportation,  a  judgment  for  plain- 
tiff could  not  be  suBtained,  where  the  agreed 
facts  on  which  the  case  was  sabmitted  contain- 
ed no  finding  that  the  money  was  taken  while 
the  valise  was  io  defendant's  care  or  control. 

PSd.  Note.— For  other  cases,  see  Submission 
of  Controversy,  Cent  Dig.  {  8 ;  Dec.  Dig.  §  7.*] 

2.  Judgment  (J  1*)— What  CoRarriTUXEs. 

In  its  ordinary  acceptation,  a  "Judgment" 
Is  the  conclusion  of  the  law  on  facts  admitted 
or  In  some  way  established. 

[Ed.  Note. — For  other  cases,  sec  Judgment, 
Cent.  Dig.  {|  1,  3,  4 ;  Dec.  Dig.  1 1.* 

For  other  definitions,  see  Words  and  Phrases. 
ToL  4,  pp.  3827-^842 ;  voL  8,  pp.  7695,  7096.] 

Appeal  from  Superior  Court,  Edgecombe 
County;  Lyon,  Judge. 

Action  by  Edna  B.  Sedbury  against  the 
Southern  Express  Company  to  recover  |13 
and  interest,  money  alleged  to  have  been  lost 
from  a  valise  intrusted  to  defendant  carrier 
for  shipment  from  Fayetteviile  to  Tarboro, 


M.  C,  and  for  a  penalty  for  failure  to  ad- 
Just  the  claim  within  the  time  required  by 
Laws  1911,  c.  139.  In  the  superior  court  the 
action  was  submitted  on  an  agreed  case,  and 
Judgment  rendered  for  plalntUI  for  claim  and 
penally,  and  defendant  appeals.  Remanded. 

F.  8.  Spmill,  of  Bodej  Mount,  for  appe- 
lant Q.  M.  T.  Fonntaln  &  Bon,  of  Tarboro, 
for  antellee. 

PEB  CURIAM.  [1,2]  We  are  unable  to 
determine  tbe  qiuBtlonB  at  lasne  in  tbla  causey 
for  tbe  reason  that  tbe  facta  agreed  i^on 
contain  no  finding  that  the  money  was  taken 
while  tbe  valise  was  In  tbe  care  or  control 
of  d^endaat  company.  In  Its  ordinary  ac- 
ceptation, a  Jndgment  ts  the  condiialon  of  the 
law  upon  facts  adndtted  or  In  some  way 
established,  and,  wltbont  this  essential  fact, 
tbe  court  Is  not  In  a  poaltl<m  to  make  final 
decision  on  tbe  rights  of  tbe  parOea.  Bryant 
V.  Insnrance  CcHUpany,  147  N.  0. 181,  60  S.  BL 
983.  The  cause  will  be  rananded,  that  tbe 
determinative  facts  may  be  establldied.  Tbe 
costB  will  be  equally  divided  between  ttie 
parties. 

Remanded. 


(16S  N.  C.  68) 
WABBICE  V.  TATLOB. 

(Supreme  Court  of  Nortb  Carolina.    Sept  17, 

1918.) 

1.  Loos  AND  LOOOXNO  d  8*)— ^I^ICBBB  DBBD— 
RiOHTS  COnVXTBD. 

Plaintiff  conveyed  all  the  pine  and  oak 
timber  of  certain  dimensions  on  a  tract  of  land 
to  defendant's  intestate  by  deed  dated  Jane  20, 
1899,  under  which  the  right  to  remove  the  tim- 
ber expired  June  20,  1906.  Intestate  oon- 
tem^raneoualy  executed  a  written  license  an- 
thorusing  plaintiff  to  cut  scattering  pine  timber 
on  2H  acres  of  the  land,  and  on  November  7, 
1901,  conveyed  "all  the  standing  timber"  on  tiie 
land  to  C.  On  July  9,  1902,  plaintifE  executed 
a  deed  to  C,  confirming  the  original  convey- 
ance of  the  timber,  and  extending  tbe  right  to 
cut  and  remove  tbe  same  to  June  20,  1908,  and 
during  tbe  period  as  so  extended  G.  cut  and 
removed  all  the  limber,  Including  the  scattering 
pine  on  the  2%  acres  covered  by  the  license. 
Held  that,  sloce  all  the  timber  was  cut  and  re- 
moved by  G.  after  the  time  limit  in  the  deed 
from  plaintiff  to  intestate  and  from  him  to  C 
had  expired,  C.'s  authority  to  cut  the  timber 
rested  on  plaintiff's  deed  to  O.,  and,  intestate 
never  having  cut  any  timber  from  the  land,  his 
personal  representative  was  not  liable  for  the 
cutting  of  the  scattering  Umber,  on  the  theory 
that  intestate's  conveyance  to  C.  included  the 
timber  reserved  by  the  license. 

[Ed.  Note.— For  other  cases,  see  Lews  and 
Logging,  Cent  Dig.  fS  6-12:  Dec  Dig.  f  3.*] 

2.  New  TniAt  (|  108*)— Obakt  bt  Bvrma 

COUBT. 

The  Supreme  Court  will  grant  a  new  trial 
for  newly  discovered  evidence  only  where  it  is 
very  probable  that  substantial  injustice  has 
been  done  by  reason  of  the  unavoidable  failure 
to  produce  the  evidence  at  tbe  trial,  and  it  also 
appears  probable  that  on  a  new  trial  a  different 
result  will  be  reached  and  right  prevail. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §S  226,  227;   Dec.  Dig.  S  108.*] 


tVor  othM-  cues      sam«  (oplo  and  smUod  MUHBBR  m  Dm.  lUg.  *  An.  Dtti  mii0^Wt«i/BMAW^tiaanm 


ARET  DISTXLLINa  CO.  ▼.  MUTUAL  AID  BANKINO  00.' 


287 


Appeal  from  Superior  Ooui%  NorQiampton 
County ;  Cooke.  Judge. 

Action  b7  H.  T.  Warrick  against  Mollie 
li.  Taylor,  as  administratrix  of  L<.  L.  Taylor, 
deceased.  From  a  Judgment  of  nonsuit  on 
plaintiff's  flist  cause  of  action,  he  appeals, 
and  moves  for  a  new  trial  on  the  second 
cause  of  action  for  newly  discovered  evi- 
dence. Judgment  afllrmed,  and  motltm  de- 
nied. 

W.  H.  S.  Borgwyn,  of  Woodland,  and  Ha- 
Bon,  Worrell  &  Long,  of  Ja^aon,  for  ai^el- 
lanL  Peebles  ^  Peebles  and  Qoy  &  lUdgette, 
of  Ja(^8on.  for  ai^^ellee. 

BROWN,  J.  [1]  The  facts  pertinent  to  the 
first  cause  of  action  are  these:  Plaintitt  con- 
veyed to  L.  L.  Taylor,  the  Intestate,  by  deed 
dated  June  20,  1889,  all  the  pine  and  oak 
timber  of  certain  dimensions  on  a  tract  of 
land,  to  be  cut  and  removed  within  seven 
years.  This  deed  was  duly  recorded  July 
22,  1809.  The  said  Taylor  then  gave  to  the 
plaintiff  the  following  paper:  "I.  L.  L.  Taylor, 
do  hereby  give  H.  T.  Warrick  peitnisslon  to 
CQt  the  scattering  pine  timber  on  the  hUl  on 
2%  acres  of  his  land  lying  on  the  sonth- 
eut  comer  of  his  house,  where  he  has  been 
catting  cordwood,  near  a  pond  or  drain  in 
said  woods.  L  I*  Taylor.  Witness:  J.  Ij. 
Harris."  This  was  recorded  April  4,  1918. 
On  Novonber  7, 1901,  L.  h.  Taylor  conveyed 
all  said  standing  timber  to  the  OiCmp  liana- 
factoring  Company  by  deed  recorded  Jann- 
ai7  T,  1902.  Under  the  deed  from  plaintiff 
to  Taylor,  the  time  within  which  the  timber 
mnst  be  cnt  and  runoved  exidred  June  20, 
1906;  but  on  July  9,  1902,  the  plaintiff  exe- 
cated  a  deed  to  the  Oamp  Kfanufitcturlng  Com- 
pany, eonflrmlng  the  original  conv^ance, 
and  eonfenlng  upon  said  company  the  right 
to  cnt  and  remove  all  the  timber  nntll  June 
20,  1908.  This  deed  was  recorded  July  10. 
1002:  Daring  the  extended  period  of  two 
years^  b^ween  June  20,  1906,  and  June  20, 
1906,  the  Gamp  Company  cat  and  removed 
all  tibe  said  timber,  Including  "the  scattering 
pine  timber  on  the  hill  on  2Vb  acres,"  describ- 
ed In  the  paper  writing  given  by  Taylor  to 
Warrick,  supra,  namberlng  some  19  sticks. 

Upon  these  facts,  the  motion  to  noiisutt  was 
properly  sustained.  The  evidence  shows  that 
all  Oie  timber  was  cut  and  removed  by  the 
Camp  Mannfactorlng  Company  after  the  time 
limit  in  the  deed  from  plaintiff  to  Taylor  and 
Taylor  to  Camp  had  expired.  None  of  It 
was  cut  by  the  defendant's  Intestate,  Taylor. 
The  authority  of  Camp  to  cut  the  timber  was 
plaintiff's  deed  to  Camp,  dated  July  0,  1902. 
extending  the  time  aatiiorlzing  the  cutting 
for  two  years.  Had  plaintiff  not  executed 
this  instrument,  all  the  timber,  Including  the 
"scattering  pine  timber  on  the  bill,"  would 
have  reverted  to  blm.  It  is  difficult  to  con- 
ceive, upon  this  state  of  facts,  why  plaintiff 
should  recover  against  Taylor. 


12]  There  is  no  assignment  of  error  by  the 
plaintiff  as  to  anything  that  occurred  at  the 
trial  of  his  second  cause  of  action,  and  he 
relies  solely  upon  his  motion  for  a  new  trial 
for  alleged  newly  discovered  testimony  as 
to  said  second  cause  of  action,  which  sdld 
motion  is  made  for  the  first  time  in  this 
court  Motions  for  a  new  trial,  founded 
upon  alleged  newly-discovered  evidence,  are 
carefully  scrutinized,  and  we  are  not  dis- 
posed to  grant  them,  except  for  substantial 
cause,  in  cases  that  come  strictly. within  the 
established  rules  of  law  applicable  to  them. 
Simmons  v.  Mann,  02  N.  0.  16.  This  court 
will  not  grant  a  new  trial  for  newly-discover- 
ed evidence  for  light  causes  and  considera- 
tions. It  will  do  BO  only  In  cases  where  it  Is 
very  probable  that  substantial  injustice  has 
been  done  by  reason  of  the  unavoidable  fail- 
ure to  produce  the  evidence  on  the  trial,  and 
when  also  it  is  probable  that  upun  a  new 
trial  a  different  result  will  be  reached  and 
the  right  will  prevalL  Evidence  merely  cu- 
mulative is  generally  considered  as  insuffi- 
cient   Simmons  v.  Mann,  sapra. 

We  have  examined  car^lly  the  affidavits 
In  support  of  the  motion,  and  the  same  is 
denied. 

The  Jndgmoit  of  the  superior  court  Is  af- 
firmed. 

(18S  N.  C.  6ft) 

ARET  DISTILLING  CO.  v.  MUTUAL  AID 
BANKING  CO.  et  al. 

(Supreme  Court  of  North  Carolina.    Sept  17, 
1913.) 

1.  TuAX.  (k  141*)— DiBBCTU  Vbbdict— Whew 
Pbofel 

In  an  action  against  a  baoking  compaoy 
to  recover  the  amount  of  drafts  collected  by  it 
for  plaintiff,  wbere  the  testimony  of  plaintifFs 
former  bookkeeper  as  to  the  amount  not  remit- 
ted or  acconnted  for  was  not  controverted  or 
denied,  and  there  was  no  attempt  to  impeach 
him  by  cross-aamlnation,  plaintiff  was  entitled 
to  a  directed  verdict  for  such  amount. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  336;  Dec.  Dig.  J-Wl.*] 

2.  Barks  ahd  Banriito  (S  165*)— Collec- 

TIOKS— LlABILITT— iLLBOAn  TBANSACTIONS. 

That  drafts  collected  by  a  bank  for  plain- 
tiff were  for  ahipments  of  liquor  did  not  defeat 
plaintiff's  right  to  recover  from  the  bank  the 
amount  collected,  since,  where  an  agent  re- 
ceives money  to  Ms  prindpal's  use,  it  Is  im- 
material whether  it  was  paid  on  a  legal  or 
illegal  contract 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  671-^73,  683-585;  Dec. 
Dig.  §  166.*] 

Appeal  from  Saperior  Court,  Beaufort 
County:  Long.  Judge. 

Action  by  the  Ar^  DistUUng  Company 
against  the  Mutual  Aid  Banking  Company 
and  others.  From  the  Judgment,  plaintiff  ap- 
peals. New  trial  ordered. 

Civil  action  tried  at  February  term,  1913, 
upon  this  issue:  "What  part  of  the  amount 
collected  and  received  by  the  defendants  to 
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the  use  of  the  plaintiff  have  defendants  fail- 
ed to  account  for  and  pay  over  to  the  plain- 
tiff?  Answer:  1108.06." 

Upon  this  trial  b^ore  the  Jnry-,  plaintiff 
offered  the  witness  EL  A.  Allenach,  who  tea- 
tlfled:  "I  was  bookkeeper  for  D.  L.  Arey 
Distilling  Company,  but  am  not  with  them 
now.  The  total  amount  of  drafts  sent  by 
plaintiff  to  d^endants  in  this  case  amount  to 
911,105.50.  Of  that  amount,  inclndlug  such 
drafts  as  defendants  returned,  the  sum  of 
$10,528.45  'was  remitted  or  acconnted  for; 
the  difference  between  the  two  Items  being 
$677.05.  These  transactions  occurred  In  1910. 
I  hare  been  through  and  orer  the  drafts 
and  bills  which  were  Introduced  In  evidence 
before  the  referee,  and  they  show  a  balance 
due  by  defendants  to  plaintiff  of  $618.05. 
This  amount  does  not  correspond  with  the 
amount  shown  In  the  other  statemoit,  for  the 
reason  that  it  did  not  include  the  draft  on 
J.  W.  StaUlngs  and  New  Bern  Pottery  Oom- 
pany.  The  balance  dne  by  defendants  to 
plaintiff  is  $677.05." 

Plaintiff  also  offered  In  evidence  the  drafts 
and  Btatemente  referred  to  by  the  witness. 
No  other  evld^ce  was  Introduced  by  plain- 
tiff or  defendants.  Plaintiff  requested  the 
court  to  charge  the  Jury  that.  If  they  foond 
the  fhcts  to  be  aa  testified  to,  fiiey  shonld 
answw  the  issu^  "9577.05.  with  interest" 
Th9  court  declined  to  give  this  instmctlMi, 
and  the  plaintiff  executed  and  an>ealed. 

Small,  MacLean  ft  Bryan,  of  Washington, 
N.  C,  for  appellant 

B30WN,  J.  [1]  The  plaintiff,  a  manu- 
facturer of  distilled  whlsklea,  located  in  the 
city  of  Baltimore,  Md.,  shipped  whisky  to 
parties  living  In  the  dty  of  New  Bern,  N.  C, 
and  sent  drafts  with  bills  of  lading  attached 
to  the  defendant  in  New  Bern  for  collection. 
This  suit  was  brought  by  plaintiff  to  recover 
from  the  defendants  the  balance  of  the  mon- 
«iy  which  th«y  had  collected,  but  not  remitted 
to  plaintiff.  A  compulsory  reference  was  or- 
dwed  at  the  May  term,  1911,  to  which  plain- 
tiff excepted,  and  to  ttie  report  of  the  referee 
plaintiff  again  exceptedt  and  demanded  a  ju- 
ry trial.  The  refisree  reported  that  defend- 
ants had  In  their  hands  a  balance  due  plain- 
tiff of  $108.66,  bat  that  plaintiff  coukt  not 
recoTv  aama^  because  the  transaction  was 
Immoral.  Upon  tile  trial  In  the  superior 
court  plaintiff  offered  evidence  that  the  total 
amount  of  drafts  sent  by  plaintiff  to  defend- 
ants was  $11,105.60,  of  Which  $10,528.45,  in- 
cluding drafts  retomed,  was  remitted  or  ac- 
connted for,  leaving  a  balance  due  of  $577.05. 
This  evidence  waa  not  controverted  or  denied 
in  any  way.  The  testimony  of  Allenach,  the 
only  witness  introduced,  was  not  even  at- 
tempted to  be  Impeached  by  cross-examina- 
tion. Ills  honor  erred  In  refusing  the  prayer. 

[2]  It  U  Immaterial  that  the  drafts  col- 


lected by  defendant  bank  for  plaintiff  as  Its 
agent  were  drawn  on  persons  to  whom  plain- 
tiff had  shipped  Uauor.  The  d^endant  was 
not  so  highly  moral  that  It  refused  to  collect 
and  reo^ve  such  money.  Having  collected  it 
the  law  will  not  allow  the  defendant  to  ap- 
propriate it  to  Its  own  use.  State  v.  Fisher, 
77  S.  B.  121 ;  Jewelry  Co.  v.  Joyner,  169  N. 
a  644,  75  S.  E.  993.  This  subject  is  fully 
discussed  in  this  last  case,  and  the  leading 
authorities  are  collected  and  cited,  universal- 
ly holding,  in  the  language  of  Justice  BuUer 
In  rarmer  v.  Russell,  1  Bos.  &  P.  296: 
"When  It  appeared  that  the  agent  had  re- 
ceived money  to  the  plaintiff's  use.  It  is  Im- 
material whether  the  mon^  was  paid  on  a 
legal  or  111^^  contract" 
New  trial. 

OM  N.  a  Ml) 
In  re  CHBBBTB  WIUl 

(Supreme  Court  of  North  Carolina.   Sept  17, 

1918.) 

L  Wills  X|  292*>— Pbobatb  Pbocexdinqb  — 

Aduissibilxtt  of  Evidenok. 

On  the  trial  of  a  caveat  filed  to  a  will  of- 
fered for  probate,  evidence  that  the  propounders 
were  claiming  under  the  alleged  will  property 
which  wa8  given  thereby  to  uie  caveators  was 
properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  666;  Dec  Dig.  I  2^] 

2.  Wills  <|  292*)— Pbobatb  PBOOBiniiros  — 

AnuiBBiBiLiTT  or  EVIDSKCa. 

On  the  trial  of  a  caveat  filed  to  an  alleged 
will  offered  for  probate,  evidence  that  one  of 
the  caveators  had  paid  a  physician  for  attend- 
ing deceased,  and  had  also  paid  for  a  monament 
for  deceased,  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  666 ;  Dec.  Dig.  |  292>)  ■ 

8.  Wills  (J  123*)— Exeodtxon— ATmrAxion 

BT  WtTlTESSKS. 

While  the  testator  must  sign  a  will  in  the 
preseD(%  of  two  witnesses,  who  must  in  his  pres- 
ence sign  as  attesting  witnesses.  It  is  not  neces- 
sary that  he  must  see  the  paper  at  the  instant 
that  the  witnesses  dgn,  if  they  are  in  such  a 
position  that  lie  could  see  them  sign,  if  lie  ao  de- 
sired. 

Ed.  Note.— For  other  cases,  see  Wills.  Gent 
.  H  821-331;  Dec  Dig.  {  133.*] 

4.  WnxB  (I  120*)— BxEOunoif— Attxstatioh 

BT  WlTinESSKS. 

A  testator  need  not  expressly  ask  the  wit- 
nesses to  sign  their  names  as  witnesses  thereto, 
if  the  will  is  executed  under  such  circumstancoi 
as  to  Indicate  that  be  intuded  the  paper  w^i^ 
fng  that  he  signed  to  take  effect  as  wlU. 

[Ed.  Note.— For  other  cases,  see  Wma,  Gent 
Dig.  SS  314-817;  Dec  DiTTm*] 

5.  WiLU  ({  52*)— Pbooekdings  vob  Pbobatb 
— BuBDBw  OF  Proof. 

Where  It  is  shown  that  a  will  was  properly 
executed,  the  law  presomes  that  the  testator  had 
the  power  to  make  it,  and  the  burden  is  on  the 
caveators  to  show  lack  of  mental  capacity,  and. 
if  tJie  jury  are  not  satisfied  that  the  testator 
lacked  mental  capacity,  they  must  find  tmch 
capacity  in  accordance  with  audi  presumption. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  U  101-110;  Dec  Dig.  J  52.*] 

Appeal  from  Superior  Court,  Beaufort 
County;  Whedbee,  Judge. 
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lasae  of  aerlaarlt  Td  noQ  upon  a  careat 
filed  bj  y.  B.  ClteiiT  and  others  to  an  al- 
leged will  of  Alonza  Cherry.  From  a  Jadg- 
juent  In  favor  of  tlie  proponnders,  the  cavea- 
tors aiq>eal.  Affirmed. 

Just  before  charging  as  complained  at  In 
exceptions  5  and  7,  the  court  charged  that 
the  burden  was  on  the  proponnder  to  sat- 
isfy the  jury  as  to  the  formal  execution  of 
the  will;  that  she  mnst  aaUsfy  them  that 
deceased  either  signed  the  will  himself,  or 
made  his  mark  to  it,  that  he  made  it  In  the 
presence  of  two  witnesses,  and  that  they 
In  his  presence  and  In  the  presence  of  each 
other,  at  his  request,  signed  their  names  as 
attesting  witnesses. 

The  paper  propounded  contains  the  fol- 
lowing: "I  give  and  bequeath  to  my  wife, 
Claudia  Cherry,  all  of  my  property  of  every 
description,  personal,  real  and  mixed,  except 
su<^  as  I  may  Inherit  from  my  father's  es- 
tate, which  will  go  to  my  half  brothers  and 
sisters."  The  testator  had  no  half  brothers 
and  sisters,  but  had  three  brothers  of  the 
whole  blood  and  one  half-sister,  who  are  the 
caveatora  The  propounders  are  M.  O. 
Singleton  and  wife,  Claudia,  n6e  Cherry. 
The  testator  could  read  and  write,  bat  his 
signature  appears  by  mark.  The  paper  was 
dictated  by  Mr.  Bnrbank  and  written  by  the 
witness  StancUl  away  from  the  testator's 
presence  and  hearing,  and  was  a  few  hours 
before  bis  death,  which  followed  an  illness 
of  several  months'  duration.  Caveators  al- 
leged that  said  paper  was  not  valid  as  a 
will,  because  (1)  it  was  not  attested  and  de- 
clared in  the  form  prescribed  by  law;  (2) 
the  testator  lacked  the  necessary  mental  as 
well  as  physical  capacity  to  make  a  will, 
and  (3)  it  was  procured  by  undue  lnfluenc& 
The  Jury  found  for  the  proponnders,  and  the 
caveators  appealed. 

(1)  Exceptions  1,  2,  and  8.  Caveators  of- 
fered to  prove  that  the  proponnders  were  not 
only  claiming  under  the  paper  offered  for 
probate  the  Wil^  Cherry  place  and  all  per- 
sonal property  of  the  deceased,  but  that  they 
were  also  claiming  the  land  on  which  R.  C. 
Cherry  lived*  and  referred  to  In  the  will  as 
"his  father's  estate,"  and  ofiFered  to  Intro- 
dnce  the  deeds  for  said  land.  The  court  ex- 
cloded  this  evidence,  and  the  caveators  ex- 
cepted, assigning  the  same  as  error. 

(2)  Exc^itlons  4.  Caveators  further  of- 
fer^ to  prove  by  Mrs.  Singleton,  the  pro- 
ponndor,  on  her  cross-examination,  and  by 
Macon  Cherry,  one  of  the  caveators  and 
brother  of  Alonza,  that  the  said  Macon 
Cberry  had  paid  Dr.  S.  T.  Nicholson  for  at- 
tending bis  brother,  and  had  also  paid  for 
the  monument  to  his  brother's  grave.  The 
court  exiduded  this  evidence,  and  the  cavea- 
tors excepted,  assigning  the  same  as  error. 
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(3)  Exceptions  5  and  7.  Upon  the  ques- 
tion of  the  formal  execution  of  the  will,  the 
court  charged  the  Jury:  "When  I  say  In 
his  presence'  I  do  not  mean  that  he  must 
have  necessarily  seen  the  paper  at  the  In- 
stant, and  attested  the  signature.  X  mean 
by  'in  his  presence'  in  such  a  position  that 
he  could  have  seen  them  do  It,  if  he  so  de- 
sired. I  do  not  mean  that  be  should  have 
called  them,  and  said,  'Come  here  and  sign 
your  name  as  a  witness  to  my  will,'  but 
she  must  satisfy  you  that  It  was  done  un- 
der such  drcnmstances  as  he  Intended  the 
paper  writing  that  be  signed  to  take  effect 
as  his  will."  Caveators  excepted  to  this  In- 
struction, and  assigned  the  same  as  error, 
upon  the  ground  that  It  is  erroneous  In  law, 
and  is  not  Justified  by  the  evidence.  Bzcep- 
tiott  7  is  substantially  to  the  same  effect. 

(4)  Exceptions  6  and  8.  Upon  the  ques- 
tion of  execution,  as  she  also  upon  the  ques- 
tion of  testamentary  capacity  and  burden  of 
proof,  the  court  charged  the  Jury:  "If  you 
are  satisfied  from  this  evidence,  by  Its  great- 
er weight,  tliat  Alonza  Cherry  signed  tliis 
paper  writing  In  the  presMice  of  Mr.  Parvln 
and  Mr.  Standi],  and  that  they  signed  their 
names  as  attesting  witnesses  in  the  present» 
of  each  other,  bearing  In  mind  what  I  have 
defined  as  the  meaning  'at  his  request*  and 
'In  his  presence,*  then  upon  that  phase  the 
propounders  would  have  met  the  proof,  'and 
nothing  else  appearing  it  would  be  his  will, 
because  the  law  presumes  that  every  man 
has  the  power  to  make  a  wUL  Therefore,  If 
you  find  that  the  will  was  executed  as  I 
have  charged  yon,  then  the  burden  shifts  to 
the  caveators  to  satisfy  you  that  he  did 
not  have  sufficient  mental  capadt?  to  execute 
a  will  at  the  time  this  paper  writing  pur- 
ports to  have  been  executed" — ^and  that:  "If 
you  are  not  satisfied  that  he  lacked  maital 
capacity,  but  are  satisfied  that  it  was  ex- 
ecuted according  to  the  forms  of  law,  the 
law  presumes  that  he  had  the  mental  capac- 
ity, and  you  Will  answer  it,  'Yes.*  **  To  these 
Instructions  caveators  excepted,  and  assign 
the  same  as  error,  upon  the  ground  that 
they  are  erroneous  in  law  and  contra^  to 
the  evidence. 

Small,  MacLean  &  Bryan,  of  Washlngtcm, 
N.  C.  for  appellants.  Ward  &  Gripieo,  of 
Washington,  N.  O.,  for  appellee*. 

PER  CURIAM.  [1-S]  We  have  •nndned 
the  record  and  the  four  assignmenta  of  error, 
and  are  nniUrie  to  find  any  error  which 
necesdtfttes  another  triaL 

The  case  was  made  to  turn  upon  the  due 
execution  of  the  will  and  the  mental  capadty 
of  the  testator.  In  tOa  mlings  Us  honor  fill' 
lowed  the  wen-settled  dedalcnui  oC  this  oonrt 

No  ertwr. 
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(163  N.  C.  71) 

LAMM  et  al.  t.  LAMM  et  aL 

(Supreme  Court  of  North  Carolina.    Sept  17, 
1913.) 

1.  Rbfobuation  or  Inbtrouents  (i  4S*)  — 
Dbobee  of  Faoor  Bbquibed. 

Where  relief  is  sought  oq  the  gronnd  of 
mutual  mistake  or  mistake  of  one  party  and 
fraud  of  the  other,  or  on  the  ground  ^at  an  In- 
strument intended  as  a  mortgaxe  or  deed  of 
trust  was  by  mistake  drawn  aa  an  absolute 
deed,  or  where  It  is  sought  to  estabUrii  a  re- 
sulting trust  based  on  a  verbal  agreefaient  to 
buy  for  another  or  to  set  up  a  lost  deed,  the 
facta  showing  the  right  to  such  relief  must  be 
established  tqr  clear  and  comrincing  proof  and 
by  evidence  ddiors  the  deed  mnd  inconsistent 
wiA  it 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments.  Gent  Dig.  SS  167-198;  Dec 
Dig.  I  45.*] 

2.  Refobication  or  Instbdushts  (}  45*)  — 
Degbeb  of  PBoor  Rbquibed. 

In  an  action  against  a  wife  by  the  children 
of  her  husband  for  relief  against  a  deed  to  de- 
fendant team  a  third  person,  on  the  ground  that 
the  land  was  purchased  by  the  husband  and 
deeded  to  her  as  a  result  of  her  fraud  and  un- 
due influence,  plaintiffs  were  required  to  estab- 
lish the  issue  submitted  cmly  by  the  greater 
weight  of  the  evidence,  since  the  action  was  not 
to  correct  the  deed  as  made  .by  the  third  person 
nor  to  establish  any  claim  as  against  him,  hut 
to  correct  it  as  to  the  name  of  the  grantee 
therein  on  the  ground  that  its  execution  was  ob- 
tained by  fraud  or  undue  influence  of  such 
grantee,  and  tlie  aDegatiom  of  fraud  need  be 
proved  only  so  aa  to  produce  a  belief  of  their 
truth  in  ths  minds  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  ||  1S7-18S;  Dec. 
Dig.  I  45.*] 

3.  EVIDBHCI  (I  121*)— ADiaSSIBILITT  —  RSB 

Gbsta. 

In  an  action  against  a  second  wife  for  re- 
lief against  a  deed  to  her  from  a  third  person  on 
the  ground  that  the  land  was  purchased  by  her 
bustund,  plaintiffs'  father,  but  was  deeded  to 
her  as  a  result  of  her  fraud  and  undue  influence, 
facts  and  circumstances  in  tiie  association  be- 
tween the  busband  and  wife  tending  to  show  the 
extent  of  her  influence  over  him  and  the  objec- 
tionable means  by  which  it  was  acquired  were 
admissible  as  part  of  the  res  gestae. 

[Ed.  Note.— For  other  casea,  see  Evidence, 
Cent  Dig.  §S  303,  307-^  UlT,  1119;  De& 
Dig.  i  121.*] 

4.  Lis  Pbndxhb  d  7*)— PuBOHAAma  PsKDma 

Suit. 

Purchasers  of  land  pending  a  suit  to  cor- 
rect a  deed  thereto  on  the  ground  that  it  was 
obtained  by  fraud  and  undue  influence  and  after 
a  complaint  fully  describing  the  property  which 
was  situated  In  we  same  county,  had  been  filed, 
held  the  property  subject  to  the  results  of  the 
suit. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent.  Dig.  K  13, 14,  22 ;  Dec.  Dig.  f  7.*] 

Appeal  trom  Superior  Ooort,  Edgecombe 
County,  Lyon,  Jndg& 

Action  by  DoA  Lamm  and  others  against 
Florence  Lamm  and  others.  Judgment  for 
plaintiffs,  and  tbe  defendant  H.  B.  EUnton 
appeals.  Affirmed. 

The  action  was  instituted  by  plalnttfTs,  the 
heirs  at  law  and  children  by  a  former  wife 
of  Matthew  T.  Lamm;  that  their  mother 
having  died,  the  father  intermarried  with 


defendant  Floroiee  Lanun,  and  on  December 
21, 1908,  said  Matthew  Lamm,  having  sold  a 
piece  of  land  In  Wilson  county,  purchased 
the'  land  in  controvert  lying  In  Edgecombe 
county  from  W.  J.  Taylor  and  wife,  and  tbe 
deed  therefor  was  made  from  said  Taylor  to 
Florence  Lamm,  the  second  wife;  and  that 
said  deed  was  so  made  by  reason  of  the 
fraud  and  undue  Inflnoice  exercised  by  said 
Florence:  The  allegations  were  denied  by 
defendant  After  action  commenced  and 
complaint  and  answer  filed,  fully  describing 
the  land,  defendant  Florraoe  sold  and  f»n- 
veyed  tbe  land  to  George  T.  Dawes,  to  wit,  in 
January,  1912,  and  thereafter  and  pending 
the  controversy,  said  Dawee  sold  and  con- 
veyed it  to  H.  R.  Hlnton,  who  was  made  par- 
ty and  filed  his  answer  asserting  ownarsbip 
of  the  property  in  December,  1912.  The  jury 
rendered  tbe  following  verdict:  "Did  Flor- 
ence Lamm  by  undue  Influence  and  fraod  in- 
duce her  husband,  Matthew  T.  Lamm,  to 
have  deed  trom  W.  J.'  Taylor  and  wife  made 
to  bw?  Anawa:  Yea." 

B.  B.  Grantham,  M.  V.  Bambni,  and  T.  T. 
Thome,  all  of  Bocky  Mount,  teat  appellant 
Findi  Si  Connor,  of  Wilson,  and  Gilliam  ft 
Gilliam,  of  BcottBvllle,  Kj.;  for  app^ees. 

HOKE,  J.  (fitter  stating  tbe  facts  as  abor^ 
In  Harding  t.  Long,  103  R  a  11,  9  S.  BL  44fi, 
14  Am.  St  R^  776,  Associate  Justice  Avery, 
delivering  tbe  opinion,  clasalfles  cases  of  this 
kind  in  reference  to  tbe  d^ree  of  proof  r»- 
antred  to  establish  tbe  deteindnatlTe  Is- 
sn^  as  follows: 

'The  rule  sovemlng  tbe  anantum  and 
quality  of  proof  required  to  sustain  allega- 
tions of  fraud,  undue  Influence  and  mistake, 
in  tbe  execation  ot  wiittra  Instruments,  and 
to  establish  resultli^  trusts.  Is  as  follows: 

[1]  "(L)  In  cases  In  whlcb  relief  is  son^t 
on  the  ground  of  mutnal  mistake,  mistake  of 
one  party,  and  fraud  on  the  part  o£  ttie 
other,  or  that  a  deed  was  drawn  by  mistake 
an  absolute  deed,  when  It  was  intended  as 
a  mor^ge  or  deed  of  trust,  or  It  Is  songht 
to  establish  a  resulting  trust,  based  on  a  ver- 
bal agreement  to  boy  for  anotb^,  or  to  set  up 
a  lost  deed,  In  all  these  cases  such  allega- 
tions, of  the  part;  seeking  relief,  as  are  nec- 
essary to  show  bis  right  to  It,  must  be  ee- 
tabllshed  by  clear  and  convincing  proof; 
and  evidence  dehors  the  deed  and  Inconsta* 
tent  with  it  must  be  shown. 

[Z]  "(2)  But  where  it  is  songht  to  have  a 
deed  declared  void  becouse  Its  execution  was 
obtained  by  false  and  fraudulent  representa- 
tiona  or  undue  Influence,  or  because  it  was 
executed  with  intent  to  hinder,  delay,  or  de- 
feat creditors,  the  allegations  material  to 
establish  the  fraud  must  be  proven  so  aa  to 
produce  belief  of  their  truth  In  the  minds  of 
the  jury,  or  so  as  to  satisfy  tbe  jury  of 
their  truth,  or  to  Uie  sattsf action  of  the 
Jury." 
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Tbe  case  before  tu  comeB  within  the  second 
of  these  classlflcatlona,  and  Qie  court  com- 
mitted no  error  In  holding  that  plalntlfra 
were  only  requlTed  to  establish  the  Issue 
submitted  by  the  greater  weight  of  the  evi- 
dence, ft  is  true  that  the  Judgm«it  declares 
Hlnton  the  holder  of  the  legal  title,  la  trust 
for  the  cilaimants,  and  directs  him  to  oonrey ; 
but  this  was  not  to  correct  the  deed  as  made 
by  Taylor  nor  to  establish  any  claim  aS 
against  Um,  but  the  rights  of  these  parties 
accrued  by  reason  of  the  ftand  and  undue 
fndlueaice  on  tlie  part  of  the  deftedant  ISlor- 
enoa  That  was  the  detennlnatlTe  question 
InTOlTed  in  the  issu^  and  the  Judgment  was 
the  correct  method  of  establishing  the  right 
of  plalnUfls  as  against'  said  Florence*  the 
beneficiary  of  the  fraudoloit  deed,  and  this, 
as  we  have  seen,  may  be  piH^ierly  shown 
^  the  greater  welj^t  of  ttui  miOimoe. 

[I]  The  objection  to  the  rulings  of  the 
court  as  to  the  admission  of  testinKHiy  are 
wtOiout  merit  They  were  ttdeOj  fhcts  and 
drcnmstances  In  tbeassodatlmi  between  Mat^ 
tbew  Lamm  and  the  defoidant  Florence,  his 
wife,  and,  tending  as  they  did  to  show  the 
utent  of  her  influence  over  bim  and  the  ob- 
jectionable means  by  which  they  wwe  ac- 
quired, were  all  part  of  the  res  gestae  or 
relevant  facts  in  the  res  gestes  and  were  very 
properly  admitted.  Fraley  t.  Fraley,  ISO  N. 
C.  so;,  G4  S.  B.  881. 

[4] 'Defoidant  Hlnton  and  his  Immediate 
grantor,  Dawes,  having  bought  and  recrived 
their  title  pending  the  controversy  and  after 
complaint  filed  fully  describing  the  property 
situate  In  the  same  county,  hold  the  same 
subject  to  the  results  of  the  suit.  Lee  v. 
Giles,  161  N.  a  548,  77  S.  B.  852 ;  Arrlngton 
T.  Arrlngton,  114  N.  a  151,  19  S.  B.  351. 

There  Is  no  error  In  the  record,  and  the 
Judgment  entered  Is  a£Elrmed. 

No  error. 

(163  N.  C.  8^) 

SPENCBB  V.  SFENCEB  et  aL 

(Supreme  Oonrt  of  North  OaroUna.    Sept  17, 

1913.) 

1.  WiLM  (I  269*)— Pbobatb  op  Codicil— No- 
nas or  Application— "Codicil." 

Bevlsal  1905,  S  3123.  provldlns  that,  If 
fbt  executor  does  not  probate  the  will  within  60 
days  after  testator's  death,  then  any  devisee  or 
legatee,  or  an;  person  interested  in  the  estate, 
may  make  application  upoa  10  days'  notice  to 
the  executor,  applies  to  the  probate  of  a  codicil 
as  much  as  to  a  will,  since  a  codicil  is  a  supple- 
ment or  addition  to  a  will  and  a  part  ttiereof ; 
hence  the  probate  of  a  codicil  by  a  legatee 
named  therein,  more  than  a  year  after  the  pro- 
bate of  the  onginal  wiU  by  the  executor,  with- 
aot  the  required  notice  to  the  neeutor,  waa 
void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dip.  IS  620-625 ;  Dec.  Dig.  S  269.* 

For  other  definitiona,  see  Words  and  Phrases, ' 
ToL  2.  pp.  1240.  1241.S 

2.  "Wnxs  (I  99*)— Codicil. 

A  l^ter  written  by  testator  to  Ms  brother 
immediately  after  he  had  executed  his  will  and 


ust  before  Us  departure  on  a  Bnropean  trip, 
n  which  he  stated:  "If  I  die  I  want  you  to 
have  your  part  of  the  five  thousand  inaurjince  I 
took  out  for  Spencer  Bros.  I  have  written  to 
Bro.  Qeorge  to  see  that  you  get  it"— was  not  a 
codicil  because  not  made  animo  testandL 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  237;  Dec  Dig.  |  99.*] 

S.  Wnxs  (I  6*)— Pbopxbtt  Subject— InTsa- 
xsT  or  Pabtnbbs  in  Pabtnesship  Pbopbbtt. 
A  partner  cannot  bequeath  or  devise  bis 
undivided  interest  In  any  specific  article  belong- 
ing to  the  fijrm,  since  each  has  a  joint  interest 
in  the  wbole  but  not  a  separate  interest  in  any 
particular  part  of  the  partnership  property. 
_rBd.  Note.— For  other  cases,  lae  Wills,  Cent 
Dig.  H  5-10;  Dec.  Dig.  FS^ 

Appeal  from  Superior  Court,  Beaufort 
County;  Whedbee,  Judge. 

Action  by  A.  G.  Spencer  against  Geo.  A. 
Spencer  and  another.  From  a  Judgment  of 
nonsuit,  plaintiff  appeals.  AflSrmed. 

The  action  is  brought  to  recover  one-sizth 
of  an  Insurance  policy  for  $5,000,  payable  to 
a  copartnership  known  as  Spencer  Bros.,  of 
Washington,  N.  0.,  composed  of  George  A. 
and  Jones  Spencer.  At  one  time  the  plain- 
tiff owned  a  one-sixth  Interest  In  said  co- 
partnership. Defmdants  answered  denying 
the  ownership  of  plaintiff  in  said  policy  or 
any  part  of  It 

Plaintiff  offered  the  following  evidence: 
Copy  of  the  policy  of  insurance  referred  to 
in  the  pleadings.  Plaintiff  offered  'section  4 
of  the  answer  of  G.  A.  Spencer  down  to  and 
including  the  word  "time"  in  the  sixth  line. 
Plaintiff  offered  a  certified  copy  from  the  of- 
fice of  the  clerk  of  the  superior  court  of 
Cravm  county,  under  his  hand  and  official 
seal,  of  the  will  of  the  late  Jones  M.  Spencer 
and  the  alleged  codlcU  thereto  attached  as 
appears  to  have  been  probated.  Upon  objec- 
tion by  each  of  the  d^endants  to  the  Intro- 
duction of  the  copy  of  the  alleged  codicil, 
plaintiff's  counsel  stated  that  they  had  no 
ittformatlott  that  any  written  notice  was  ever 
given  to  the  executor  of  Jones  M.  Spotcer  d 
the  motion  to  probate  the  said  letter  as  a 
codicil  to  the  will  of  the  said  Jones  M.  Spen- 
cer, and  that  plaintiff  had  no  evidence  to  offer 
that  such  notice  was  given.  Defendants  sev- 
erally object  and  except  to  the  admission 
of  said  paper.  Plaintiff  Introduced  bill  of 
sale  from  the  plaintiff  to  J.  M.  Spencer  and 
George  A.  Spencer.  Book  166,  p.  66.  Cony^- 
ance  from  K.  Eula  Spencer  to  G.  A.  Spenca, 
dated  June  16,  1909. 

A.  G.  Spencer  was  sworn  and  testified: 
"I  am  the  A.  G.  Spencer  referred  to  in  the 
paper  writing  which  we  call  a  codicil,  con- 
sisting of  a  letter  from  Jones  M.  Sp&iem. 
1  was  the  brother  of  Jones  Spencer  and  came 
out  of  the  firm  of  Spencer  Broa  at  the  time 
of  the  execution  of  the  deed  or  bill  <^  sale 
which  has  been  read.  I  have  never  been 
paid  any  part  of  the  proceeds  of  the  policy 
referred  to  in  this  case.  George  A.  Spencer 
told  me  the  policy  had  been  paid.  (Admitted 
only  against  G,  A.  Spencer.)"  Groas-examina- 
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tion:  "I  do  not  recognize  the  firm  ledgn; 
can't  see  well  enough  to.  The  best  I  can  see, 
I  think  It  Is  In  the  handwriting  of  <}eorge 
HepinstaU.  When  I  was  a  member  ot  the 
firm  we  carried  in  this  ledger  what  we  called 
a  stock  account.  That  account  represented 
the  proportionate  Interest  of  each  member. 
At  the  time  I  sold  out  to  J.  M.  and  O.  A.  I 
do  not  exactly  remember  the  relative  lnt«- 
ests  la  the  firm,  but  th^  were  about  10  for 
Jones,  7  for  George,  and  8  for  me.  I  think 
Jones  died  In  1909,  some  time  In  March.  He 
returned  from  his  trip  to  Europe  some  time 
in  the  fiill  before  tliat,  several  months,  but 
not  as  much  as  six.  George  Spencer  told  me 
he  bad  collected  the  policy.  I  did  not  know 
about  the  debts  the  firm  owed  at  the  time  of 
the  death  of  my  brother.  Never  beard 
George  Spencer  say  how  much  the  d^ts 
were.  He  told  me  there  was  a  very  big 
trade ;  that  they  bad  a  big  sale  and  raised 
about  enough  to  get  them  out  of  debt  That 
was  Just  before  Jones  died.  My  Interest  In 
the  partnership  would  be  about  one-sixth.  I 
tiilnk  Jones*  was  Just  about  as  mudi  as 
George's  and  mine  put  together,  and  George 
and  I  wwe  pretty  uc&r  the  same.  There  was 
a  liUle  dlffer^ce  between  George  and  my 
shares  up  until  Just  a  short  time  before  I 
drew  out" 

Flaintiff  introduced  a  bill  of  sale  from 
the  plaintiff  to  J.  M.  and  G.  A.  Spencer,  dat- 
ed January  6,  1904,  and  duly  recorded,  con- 
T^ng  to  the  said  J.  M.  and  G.  A.  Spencer, 
as  cdpartners,  all  the  right,  title,  interest, 
and  estate  of  plaintllf,  whatever  the  same 
may  be^  In  and  to  all  of  the  partno^lp  as- 
sets and  all  of  the  partnership  property  of 
the  said  firm  of  Spoicer  Bros.,  and  all  ao 
counts  and  every  article  of  property  of  what- 
soever kind*  nature,  or  description,  wherever 
ttie  same  may  be  situated,  which  banged 
to  tbe  firm  of  Spencer  Bro&,  or  In  whldi  th^ 
bad  any  Interest,  including  the  lU^t  to  car^ 
ry  on  business  under  the  firm  name  of  Spen- 
cw  Bros.,  whidi  bill  of  sale  also  conveyed  to 
the  said  Spencer  Bros.,  all  of  the  Interest  of 
the  plalntUF,  as  a  member  of  the  said  firm, 
in  Bald  Insurance  policy.  Plaintiff  also  In- 
troduced In  evidence  a  conv^ance  from  K. 
Eula  Spencer,  as  executrix  and  devlseft  of 
J.  U.  Spencer,  dated  June  15,  1909,  and 
tely  recorded,  conveying  all  of  the  Tigbt, 
tSXSa,  and  interest  whereof  tiie  said  J.  Bf. 
Spencer  died  seised  and  possessed,  in  and  to 
ell  of  the  property  and  assets  ct  every  kind 
and  description  b^onging  to  or  connected  with 
the  business  and  firm  of  Spencer  Bros.,  com- 
posed of  the  said  J.  M.  Spencer  and  O.  A. 
Spencer,  with  a  proviston  that  the  said  G. 
A.  Spencer  should  assnme  and  pay  all  debts 
of  the  said  firm. 

Section  of  bumrance  Policy. 

the  sum  of  five  thousand  dollars,  and 
piomlses  to  pay  at  its  home  ofllce^  in  tbe  city 
of  Philadelphia,  unto  tbe  firm  of  Spoiov 
Broa  (oompriaed  of  Jonea  IL,  George  A.,  and 


Alexander  G.  Spencer),  its  saccessora  or  as- 
signs, tbe  said  sum  insured,  npon  receipt  of 
due  proof  of  the  death  of  the  insured,  dar- 
ing the  coatlnuance  In  force  of  this  policy, 
upon. the  following  conditions,  nam«Iy," 

Will  of  J.  M.  Spencer. 

"X,  J.  IC  Spacer,  b^ng  of  sound  mind  and 
good  health,  make  this  my  last  will  and  tes- 
tamoit,  I  bequeath  to  mj  b^oved  wife  K. 
Eula  Spencer,  my  entire  estate,  real  and  per- 
sonal propertr,  and  aj^lnt  her  my  execu- 
trix. Witness  my  hand  and  seal  this  S^t. 
17tb,  1903.  J.  M.  Spencer.  Witnesses:  Oai^ 
rie  W.  Cole;  J.  A.  Jones." 

Copy  of  Letter  to  A.  O.  Spencw. 

"New  York.  6— 
"Bro.  Alex:  I  am  sorry  you  had  to  fo  un- 
der. I  hope  yon  wHI  save  someOdng  out  of 
It  It  X  die  I  want  yon  to  have  your  part 
of  the  five  thousand  insurance  I  took  out  for 
Spenoer  Broa  X  have  written  to  Bro.  George 
to  see  that  you  get  It  We  will  aall  for 
Sonthwn  Italy  tomorrow,  and  will  go  np 
throi^  the  ffl,aerent  oonntries  to  London 
and  thai  home.  Will  be  goiw  ten  we^a 
Give  my  love  to  Mame  and  Bettie  doodbye. 
Your  Bro.,  Jones.** 

This  letter  was  offered  for  probate,  with- 
out notice  to  the  executrix,  and  probated  ae 

a  codicil  to  the  above  wllL 
Plaintiff  rested. 

Each  defendant  severally  moved  for  indg- 
ment  of  nonsuit  Mbtlon  allowed  as  to  each. 
The  plaintiff  duly  excepted  and  appealed. 

Ward  &  Grimes^  of  Washington,  N.  C,  lor 
appellant  A.  D.  MAcLean,  of  Washington, 
N.  a,  and  A.  D.  Ward,  of  New  Bern,  for 
app^ees. 

BBOWN,  J.  The  plaintiff  claims  tiUe  to  a 
portion  of  tbe  burorance  money  by  virtue  of 
the  allied  codlcU  to  tbe  will  of  Jonea  Spen- 
cer. The  record  contains  no  evidence  that 
the  lett»  offered  as  a  codicil  was  ever  duly 
probated  In  any  court  having  iniledicti<m, 
and,  if  it  was  ao  probated,  it  Is  admitted  in 
the  record  that  It  was  done  some  time  aftw 
tbe  probate  ot  tbe  will  and  without  any  no- 
tice to  the  executrix. 

[1]  Bevlsal,  I  8128,  provides:  **Xf  no  exec- 
utor apply  to  have  the  will  proved  wltbia 
six^  days  after  the  death  of  the  testator, 
any  devisee  or  legatee  named  in  the  will,  or 
any  otbw  person  intuested  In  tbe  eatatei 
may  make  such  application,  ujftai  ten  daj^ 
notice  thereof  to  the  exeCDtOT." 

A  oodldl  is  a  snivlenmit  or  an  addltloa  to 
a  will  made  by  the  testator,  and  to  be  taken 
as  a  part  of  the  testament,  and  so  intended 
by  bim  at  the  time  of  making  it  The  formaU- 
ties  to  be  observed  in  the  execation  of  wills 
and  codicils,  and  the  methods  of  probatlag 
them,  are  for  the  most  part  governed  by  stat- 
ntorr  enacbnents ;  bat  It  Is  generally  agreed 
that  a  codidl  most  be  exe 
Digitized  by ' 
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formaUUea  M  a  wUl,  and  tbe  reunirementa  of 
the  rtatnte  mnst  bje  striotiy  obMnaO.  6  Am. 
A  Eng.  176.  We  tbliik  ttia  prorisloiu  of  mc> 
Hon  3128  apply  to  tbe  prodoctSon  and  probate 
of  codlcUa  as  much  bo  as  to  tbe  ortglniU  will, 
for  ttf  be  a  codicil  It  must  be  testamentaiy 
in  form  and  Intmded  by  tbe  testator  to  form 
a  part  of  bis  testamentary  dispositions. 

raie  wisdom  of  tbe  statot^  and  tbe  cogmt 
reasons  for  making  It  awUcable  to  oodfcUs, 
are  lUnstrated  bere.  In  tbls  case  tbe  will  of 
J.  M.  Spencer  bad  been  probated,  the  exec* 
ntrlx  bad  qnallfled  and  azecnted  the  con- 
veyance to  bar  codefendant,  O.  A.  Spencer, 
more  than  a  year  before  tbe  alleged  codicil 
purports  to  bave  been  probated,  and  sbe  bad 
no  notice  thereof  whatever. 

[I]  We  agree  with  tbe  learned  Judge  of 
tbe  superior  court  that  the  letter  In  erldenoa 
cannot  be  permitted  to  operate  as  a  codicil 
to  tbe  will  dated  September  17.  1903.  Tlie 
dlstlngniehlng  feature  of  all  genuine  testa- 
mentary Instnunents,  wbaterer  tbeir  form, 
la  that  the  paper  writing  must  appear  to  be 
wzlttm  asimo  testandl.  It  Is  ewspntlwl  that 
it  should  appear  from  the  diaracter  ot  tbe 
Instrument,  and  the  drcumstances  under 
wblcb  it  Is  made,  tbht  thB  testator  Intended 
it  should  operate  as  bis  wlU  w  as  a  codicil 
to  It 

In  tbe  case  at  bar,  the  testator  had  made 
his  will  In  New  Tork  City  on  tbe  eve  of  bis 
departure  for  a  European  tr^.  Tbls  so-called 
codldl  is  a  letter  written  to  bis  brother  im- 
mediate after  he  bad  executed  bis  will  and 
mAbes  DO  reference  to  it  It  Is  scarcely  prob- 
able that  the  testator  regarded  or  Intended 
sneh  a  letter  to  be  in  any  sense  a  part  of  bis 
wiU.  1  Redfleld  on  Wills,  p.  •174,  and  notes; 
St  Johns  Lo^e  v.  Gallender,  26  N.  C  WS; 
Simms  T.  Slmms,  27  N.  G.  684. 

The  case  of  Alston  v.  Davis,  US  N.  a  203, 
34  8.  B.  16,  Is  relied  upon  by  plaintiff.  We 
admit  Oiat  It  sustains  plaintiff's  position, 
but  we  are  unwilling  to  follow  It  as  a  prece- 
drat  It  hi  weakened  as  sodi  by  a  britf  but 
expressive  and  fmcefnl  dissent  and  by  the 
further  fact  that  anotbor  member  ot  tbe 
court  took  no  part  in  tbe  decision. 

If  tbe  letter  In  auestion  was  duly  probated 
in  Graven  county,  as  a  codicil  to  tiie  will, 
we  doubt  if  it  can  be  attacked  In  this  col- 
lateral manner.  Possibly  flie  executor  should 
proceed  to  have  tbe  record  and  Judgment  of 
probate  set  aside  in  tbe  court  wluere  It  was 
made.  This  point  however,  is  not  made  by 
the  learned  counsel  for  plalnttfT,  and  there- 
fore we  have  ccmsldered  tbe  case,  as  It  was 
presented,  on  its  merits. 

[Sj  The  third  and  last  contention  of  the 
defendants  axoeara  to  us  conclusive  of  this 
case.  The  insurance  voUey  in  question  was 
the  pn^erty  of  tbe  wotLXtoentip,  a  part  of 
its  assets,  and  was  in  no  sense  owned  by  the 
individual  copartners. 

TbB  bill  of  sale,  or  assignment  dated  Janu- 
ary 6,  1904,  executed  by  plaintiff  to  J.  M. 


and  George  A.  Spencer,  conveyed  to  them  all 
of  pUilntUFs  interest  In  tbe  firm's  pn^tert? 
and  assets,  Including  this  policy,  and  It  be- 
came the  property  of  the  fltm  as  a  copartner- 
ship and  not  the  propertv  of  Jone*  Speneer 
at  Oft  IndividuaL  At  the  date  when  the  letter 
was  written,  the  plaintiff  owned  no  part  of 
said  policy,  as  ha  bad  conveyed  It  to  Us  two 
assodates. 

J.  M.  Sptticer,  In  using  tbe  words  "your 
part  of  the  five  thousand  donars,"  did  not 
undertake  to  give  to  his  brother  his  (Jones') 
part  In  fiict  Jones  Bpmoer  coold  not  cm- 
vey  or  bequeath  by  will  bis  Intorest  in  an 
isolated  and  distinct  lUm  of  tbe  partnersbU> 
property.  It  Is  well  settled  that  a  partner 
cannot  transfer  bis  imdlvlded  Interest  In 
any-  specific  article  belonging  to  the  firm  (22 
A  &  E.  Enc  p.  104),  and  this  Is  so  because 
each  partner  la  poopcoscd  per  my  et  per  tout; 
or,  in  otber  words;  each  has  a  j(dnt  interest 
ia  tbe  whole  but  not  a  separate  interest  in 
any  particular  part  of  the  partnership  i^op- 
er^  (22  A  &  E.  Ena  p.  8S;  American  Digest 
[Cent  Ed.]  VOL  S3,  S  148  [c]). 

It  Is  also  bdd  that  an  action  cannot  be 
maintained  on  an  assignment  of  tbe  Interest 
of  one  partner  in  a  partnership  claim,  un- 
supported by  proof  of  tiie  dissolution  of 
the  firm,  or  that  tbe  partner's  interest  was 
entire  (30  C^c.  496),  and  that  property  pay- 
able or  transferable  to  others  at  tbe  deatb 
of  the  testator  may  not  be  disposed  of  by 
wlU  (40  Cyc  1050). 

Tbe  Judgment  of  nonsuit  is  affirmed. 


(US  N.  C.  98) 

PENDER  V.  NORTH  STATE  UFB  STO.  00. 

(Sapreme  Court  of  North  CaroUna.   Sept  IT, 
1913.) 

1.  Apfeai.  akd  Ebbob  (I  1003*)— BBvmr— 

Questions  or  Pact. 

Where  there  Ib  snfBdent  evidence  In  law 
to  support  the  finding  of  the  Jnty,  bat  it  la 
claimed  that  tbe  verdict  is  against  the  wdght 
of  tbe  evidence,  the  only  remedy  ia  by  an  ap- 
plicatioQ  to  the  trial  judge  to  set  aside  the  ver- 
dict since  under  Const  art.  4,  S  8,  providing 
that  the  Supreme  Court  shall  have  jarisdiction 
to  review  dedsions  of  the  conrt  below  upon 
any  matter  of  law  or  legal  inference  and  tiiat 
its  jurisdiction  over  questions  of  fact  shall 
be  tile  same  exercised  by  it  before  the  adop- 
tion of  the  Constitution  of  186S,  tbe  Sapreme 
Court  cannot  review  findings  of  fact  In  a  case 
tried  by  a  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  8088-8948;  Dee,  Dig;  | 
1003.*1 

2.  Appeal  and  Ebbob  (ft  979*)— Bbvxxw— 

QuEenoNS  or  Fact. 

Tbe  Supreme  Court  will  not  review  the 
ruling  of  the  trial  judge  on  a  motion  to  set 
aside  the  verdict  as  against  the  weight  of  the 
evidence  unless  it  clearly  appears  that  there 
has  been  a  gross  abase  of  his  discretion. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  3871-387S.  3877;  Dec. 
Dig.  S  07».*] 
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3.  IET81TBANCI  (S  187*)  —  TAUDTTT  W  OOW' 

Ta&OT  —  Pathent  or  pBiMnni  —  Omira 
Cbedit. 

Where  insured  received  the  policy  u  an 
ordinary  applicant  bavin;  no  confidentla]  re- 
lation with  the  company,  and  not  ai  its  agent, 
as  claimed,  and  the  company  tmated  him  to 
pay  the  premiom,  the  policy  was  then  deliver- 
ed and  in  force,  since  the  company  may  waive 
the  prepayment  of  the  first  premium  and  give 
credit  therefor,  although  the  contract  regmres 
prepayment,  and  this  waiver  may  be  shown  by 
direct  proof  or  may  be  interred  from  orcnm- 
stances  such  as  the  absolute  delivery  of  the 
policy  without  payment  of  tiie  premium  under 
circumstances  Juatifying  an  inferencfl  that  cred- 
it is  to  be  given. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  g|  231-245;   Dec.  Dig.  {  137.*] 

4.  Insorance  (§  665*)— Acn-ioKB— Sufficien- 
cy OF  Evidence. 

In  an  action  on  an  insurance  policy,  where 
there  has  been  an  actual  delivery  and  nothing 
else  appears,  the  production  of  the  policy  by 
the  beneficiary  makes  a  prima  facie  case. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  §§  1555,  1707-1728;  Dec  Dig.  1 
605.*] 

5.  iNsnKANCE  a  870*)— Action  on  Polict— 
Findings— Consistenct. 

Id  an  action  on  a  life  insurance  policy, 
findings  of  the  jury  that  the  policy  was  deliv- 
ered to  insured  and  became  a  consummated 
contract  between  him  and  the  insured  on  De- 
cember 6,  1906,  and  that  it  was  delivered  to 
him  and  became  a  consummated  contract  be- 
tween him  and  the  insurer  on  May  10,  1907, 
were  not  inconsistent;  the  jury  evidently  mean- 
ing that  the  policy  was  delivered  on  December 
fttb  and  continued  in  force  until  and  including 
May  10th,  but  that,  if  they  were  mistaken  in 
law  as  to  its  being  in  force  on  December  6th, 
then  upon  the  facts  as  they  found  them  to  be 
it  took  effect  on  May  lOtb. 

[Bd.  Note.— For  other  caaea,  tee  Insurance, 
Gent  Dig.  »  178S-1787:  Dec;  Dig.  S  67a*] 

8.  iNSUBANCE  ^392*)— Yaliditt— Dklitebt 
—Waives  or  RBQUiBEHENra. 

.Where  a  rule  of  a  life  insurance  company 
prohibited  agents  delivering  policies  sent  to 
them  for  delivery  more  tban  60  days  after  their 
issuance  unless  the  applicant  furnished  a  new 
physical  examination  or  health  certificate  by  a 
pt^sician,  but  the  company  wrote  its  agent 
having  possession  of  a  policy  which  had  been 
issued  for  more  tiian  60  days  calling  for  the 
payment  of  the  premiums  or  the  return  of 
the  policies  but  not  insisting  upon  a  new  physi- 
cal examination,  and  the  applicant  gave  his 
note  for  the  first  premium,  which  was  sent  to 
the  company  unaccompanied  b^  a  new  medical 
examination  and  retained  by  it,  it  waived  the 
requirement  as  to  a  new  physical  examination 
and  could  not  set  it  up  to  defeat  a  recovery  on 
the  policy. 

[Ed.  Note.~For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1041-1056,  1058-1070;  Dec  Dig. 
S  302.*J 

Appeal  from  Superior  Court,  Edgecombe 
Cuuuty;  E.  B.  Cline,  Judge. 

Action  by  James  Pender,  administrator, 
against  tlie  North  State  Life  Insurance  Com- 
pany. Judgment  for  plalntlfl!,  and  defendant 
appeals.  Affirmed. 

This  case  was  before  as  at  fiill  term,  1910, 
and  under  the  name  of  Pow^  t.  InBoranee 
Ga  iB  reported  in  163  N.  a  1S4  et  seg.,  68 
S.  E.  12.   Since  that  time  the  former  admin- 


istrator of  the  beneficiary  under  the  policy 
has  died,  and  tiie  preset  plaintiff,  as  his  suc- 
cessor In  the  admlnlstratloii  of  Uie  estate  of 
H.  D.  Ted,  has  ta-tea  his  place  in  the  record. 
The  Cacts  of  the  case  ere  someirtiat  cflianged 
from  those  we  thai  considered,  as  will  ap- 
pear by  the  following  Terdlct  of  the  Jury: 
"(1)  Did  H.  D.  Teel,  In  his  application  for  the 
policy,  lepresent  ttiat  he  did  not  then  have^ 
and  nerer  had  any  haMt  of  taking  o^om, 
or  any  of  its  preparations,  or  ai^  narcotics? 
Answer:  Tes.  (2)  Did  H.  D.  Teel,  on  tlie 
date  of  said  application,  have  any  habit  of 
taking  oi^um,  or  any  of  its  preparations,  or 
any  narcotics?  Answer:  No.  ^  Was  said 
representatUm  a  material  Inducemait  to  tlie 
issuing  of  the  policy  by  ttie  d^endantT  An- 
swer: Tea.  Was  said  Teel  agent  and 
manager  of  de^ndant  at  Tarboro,  tm  De- 
cember 6,  1906?  Answer:  No.  QS)  Was  said 
policy  delivered  to  said  Teel,  and  did  It  be- 
come a  consummated  contract  between  him 
and  defendant  on  December  6,  1906?  An- 
swer: Tes.  (6)  Did  said  Teel,  on  May  10, 
1907,  have  the  habit  of  taking  opium  or  any 
of  its  preparations,  or  any  narcotics?  An- 
swer: No.  (7)  Was  there  a  material  change 
for  the  worse  In  the  health  of  said  Teel,  pri- 
or to  May  10,  1907?  Answer:  No.  (8)  Was 
the  said  policy  delivered  to  said  Teel,  and 
did  It  become  a  consummated  contract  be- 
tween said  Teel  and  the  defendant  on  May 
10,  1007?  Answer:  Tes."  The  other  facts 
necessary  to  an  uoderstandlog  of  the  case 
are  stated  In  the  opinion.  The  court  ren- 
dered a  judgment  upon  the  verdict  for  the 
plaintlflf,  and  the  defendant  appealed,  after 
duly  noting  exceptions  to  the  rulings  of  the 
court 

Rouse  ft  Land,  of  Kinston,  for  appellant. 
F.  S.  SpndU,  of  Rocky  Mount,  and  W.  O. 
Howard,  of  Tarboro,  for  appellee. 

WALKER,  J.  (after  stating  tiie  facts  as 
above).  The  answers  to  the  flnt  and  tMrd 
issues  wore  not  seriously  contested  by  the 
plalntlfC,  and  could  not  well  have  been  re- 
sisted, but  tliey  bare  become  Immatorial  by 
reason  of  the  answer  to  the  second  Issne  in 
favor  of  the  plalntlft 

[1,  2]  Whether  the  deceased  was  addicted 
to  the  habitual  use  of  opium  In  any  of  its 
forms,  or  of  any  other  narcotic,  was  a  pars 
Issue  of  fact  to  be  detormlned  by  tlie  Jury  up- 
on the  evidence,  which  was  conflicting.  There 
was  BufBclent  evidence  in  law,  to  support 
the  findliv  of  the  Jury,  and,  when  this  Is 
the  case  and  it  is  claimed  that  the  Jury  have 
given  a  verdict  against  the  weAgbt  of  all  fbe 
evidence,  the  only  remedy  Is  an  apEiUcatlon 
to  the  trial  Judge  to  set  aside  the  verdict  fin- 
that  reason.  We  will  not  review  his  mllng 
upcm  such  a  motion,  except  where  It  clearly 
appears  that  there  has  been  a  gross  abuse  of 
his  discretion,  which,  of  course,  will  be  of 
exceedingly  rare  occurrence,  and  so  much 
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GO  that  In  our  procedure  it  may  be  ooosld- 
ered  u  almost  a  negUglble  viantlty.  Then 
was  no  such  abuse  in  tbls  Instance. 

Undo'  llie  fourth  and  fifth  lasnea,  the  jair* 
b7  tbeii  anawen  thereto,  hare  erldoitly 
found  as  facts  that  H.  D.  Teel  was  not  agent 
or  manner  of  the  defendant  company  on 
December  6,  1906,  when  the  policy  was  sent 
to  him  from  the  home  office,  and  that  the 
company  did  not  require  payment  of  the 
prenoium  in  advance^  but  delivered  the  poU(7 
to  H.  D.  Teel  and  trusted  him  for  the  pay- 
ment  of  the  jffemlnm;  the  uDfle'wtapdl  ng 
being  that  the  policy  diould  immediately  be- 
come effecttre  upon  Its  delivery  and  without 
iw^iayment  of  the  premium  as  a  condition 
upon  which  it  should  take  effect  We  can- 
not escape  this  conclusion  after  a  careful 
perusal  of  the  evid«ice  and  the  charge  of 
the  court,  and  considering  them  in  connec- 
tion with  the  issues  4  and  6,  as  answered  by 
the  Jury.  The  defeodant  offered  strong  evi- 
dence to  show  that  EL  D.  Te^  was  the  de- 
foidant^s  agent  and  local  manager  on  De- 
cember 6,  1906,  but  there  was  some  evidence 
on  the  other  aide  of  the  questiott,  introduced 
by  the  plaintiff,  and.  while  It  may  not  be 
yexj  convincing  or  even  satisfactory,  we  are 
not  willing  to  say  that  it  was  altogether  des- 
titute of  probative  forc^  but  we  do  not  mean 
to  say  that  It  was  wolIe  or  insuffident  to  war- 
rant the  finding  of  the  Jdry.  It  was  some  evi- 
dence and  was  properly  submitted  to  the  jury, 
and  the  defendant  having  failed  to  have  the 
verdict  set  aside  by  the  Judge  below,  be- 
cause it  was  against  the  weight  of  the  evi- 
drace,  must  abide  by  the  result  as  final  and 
b^ond  our  controL  We  can  review  by  ap- 
**any  decision  of  the  courts  below  upon 
any  mattw  of  law  or  legal  inference" ;  but 
In  Jury  trials,  at  least,  our  JurlBdlction  ends 
when  that  is  done.  We  cannot  review  find- 
ings of  fact  In  such  cases.  Const  art  4,  §  8. 
And  what  we  have  said  applies  equally  to  the 
sixth  and  seventh  issues.  There  was  con- 
flicting evidence  which  carried  the  questions 
to  tbe  jury,  and  we  are  concluded  by  their 
findings. 

[3]  Betnmlng  to  the  fifth  Issue  for  further 
consideration,  we  find  that  the  court  instruct- 
ed the  Jury,  if  they  found  that  H.  D.  Teel 
received  the  policy  from  tbe  insurance  com- 
pany, not  as  Its  agent  or  manager,  but  as  an 
ord^iary  applicant  for  Insurance  having  no 
such  relation  to  it,  and  he  was  trusted  to 
pay  the  first  premium,  Instead  of  paying  it 
In  advance,  they  should  answer  the  fifth  Is- 
sue, "Yes,"  hut  if  the  insurance  company 
sent  the  policy  to  H.  D.  Teel,  be  then  being 
its  agent  or  manager,  to  hold  tbe  policy  for 
tbe  company  until  the  premium  was  paid, 
and  not  to  deliver  It  to  himself  until  It  was 
pfUd,  or  if  H.  D.  Teel  recdved  the  policy, 
not  as  agent  or  manager,  and  laid  It  aside 
until  be  could  pay  the  premium,  and  it  was 
not  paiA  by  him  on  December  6,  1906,  they 
should  answer  the  Issue,  "No."  We  see  no 
ralld  objection  the  defendant  can  make  to 


this  Instruction.  There  was  evidence  of  the 
facts  it  embodied,  snlQclent  to  supiport  ei- 
ther hypothesis  stated  in  it,  and  the  Jury 
manifestly  found  that  H.  D.  Teel  was  not 
agent  at  the  tlm^  and  received  the  p(^cy  as 
an  ordinary  applicant  having  no  confidential 
rdatlw  with  the  company,  and  that  the  iat- 
tar  had  trusted  him  to  pay  the  premium. 
If  that  be  the  use,  the  policy  was  d^vered 
and  In  force  on  Decunber  6, 

[4]  If  there  had  been  an  actual  delivery  of 
the  policy,  'nothing  else  appearing,  the  pro- 
duction of  it  at  the  trial  by  the  plaintiff,  who 
la  the  beneficiary,  makes  a  prima  fade  case 
for  Mm.  Ferry  v.  Insurance  Co.,  150  N.  C. 
143,  68  S.  E.  679,  dting  Kendrlck  v.  Insur- 
ance Co.,  124  N.  C.  816,  32  S.  E.  728,  70  Am. 
St  Rep.  692;  Grler  v.  Insurance  Co.,  132  N. 
a  642,  44  S.  E.  28;  Baybum  v.  Casualty  Co.. 
188  N.  C.  879,  60  S.  B.  762,  107  Am.  St  Rep. 
548 ;  Waters  v.  Annuity  Co.,  144  N.  G.  663, 
57  S,  B.  487,  IS  L.  B.  A,  (N.  S.)  805.  That 
tbe  company  may  waive  tbe  prepayment  of 
the  premium  and  give  credit  for  the  same  is 
but  to  state  a  self-evident  principle,  and 
this  waiver  may  be  shown  hy  direct  proof 
that  credit  was  given,  or  may  be  Inferred 
from  the  drcnmstauces  as  wdL  Bodlne  v. 
Insurance  Co.,  61  N.  Y.  117, 10  Am.  Rep.  666. 
Mo  man  is  bound  to  insist  upon  his  rights, 
and  an  insurance  company  may  disregard  the 
provision  requiring  pr^aymrat  of  the  pre- 
mium as  a  condition  of  imparting  vitality 
to  the  policy,  and  agree,  either  expressly  or 
impliedly,  that  it  will  accept  tbe  promise  of 
the  applicant  to  pay  on  demand  or  at  a  fu- 
ture day.  Tbe  doctrine  is  thus  clearly  stat- 
ed In  Vance  on  Insurance,  at  page  178: 
"Even  though  the  parties  may  have  express- 
ly agreed  that  the  contract  shall  not  be  deem- 
ed complete  until  payment  of  the  premium 
in  cash  and  in  full,  this  stipulatlan  may  be 
waived  by  the  insurer  or  any  of  its  agents 
having  competoit  authority.  'As  a  general 
rul^  any  agent  having  power  to  execute  and 
Issue  contracts  on  behalf  of  the  Insurer  has 
power  to  waive  a  condition  of  prepayment 
And  an  absolute  delivery  of  the  policy  by 
such  an  agent  without  payment  of  the  pre- 
mium, under  such  circumstances  as  will  Jus- 
tify an  inference  that  credit  Is  to  be  glv- 
^  will  constitute  a  waiver  of  a  oondltUm  of 
prepayment  It  seems  Uut  an  inteiUlon  to 
give  credit  may  be  inferred  from  the  mere 
fact  of  unconditional  delivery  without  re- 
quiring present  paymmt  Nor  do  the  courts 
show  great  readiness  to  find  that  a  ddlv^ 
was  made  subject  to  a  omditlon  of  immediate 
payment"  The  cases  In  this  court  already 
dted,  are  substantially  to  the  same  effect 

The  sixth  and  aer&attx  issues  involved  matp 
ters  of  fact  alone;  there  being,  in  our  oidn- 
ion.  evidence  on  both  sides  of  the  questions 
submitted  to  the  ^ury  in  them.  Our  remarks 
as  to  the  second  Issue  are  generally  applica- 
ble to  these  two  issues.   We  are  condnded 

by  the  verdict  r\r\rf]r> 
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[I]  In  regard  to  the  O^fh  Issne,  It  wu 
urged  before  xu  by  tbe  learned  txnuuel  tot 
the  defendant  tliat  file  rerdict  npon  the  fifth 
and  eighth  IssneB  waa  InconatBtenti  as  tb» 
policy  conld  not  have  been  ddlveced  and  be- 
come effectlTe  on  two  different  datea.  Bnt  we 
think  the  answem  to  these  two  lesnee  are 
reconcilable,  If  It  la  necessary  to  bring  them 
Into  harmony  in  order  to  sustain  the  ver^ct 
It  would  seem  to  be  immaterial  on  which  of 
the  two  dates  it  took  effect  If  oa  tither  of 
them,  it  is  valid  and  enforceable  'in  view  of 
the  special  facts  of  thie  ease.  But  they  are 
consistent,  as  the  jury  erldoitly  meant  that 
the  policy  was  delivered  <m  December  6, 1906. 
and  contlnaed  In  force  until  and  including 
May  10,  1907,  but  if  they  were  mistaken  in 
law,  for  any  reason,  as  to  its  being  in  force 
on  December  6,  1906,  then,  npon  the  facts  as 
they  found  them  to  be,  it  took  effect  on  May 
10,  1907.  It  is  true  that  there  Is  eridence 
that  H.  D.  Teel  was  tbe  agent  of  defendant 
on  May  10,  1907,  though  there  is  no  special 
finding  of  the  fact  We  will  assume  it  to  be 
true.  In  this  connection,  there  was  evidence 
that  H.  D.  Teel,  on  May  10,  1907,  gave  his 
note  to  the  agents  of  the  company  for  $69.85, 
the  amount  of  premium  on  this  policy,  and 
It  was  assigned  by  them  to  the  company  and 
mailed  to  the  company  on  tbe  same  day.  It 
was  received  by  the  company  without  ob- 
jection, and  has  been  retained  ever  since,  bo 
far  as  appears. 

[6]  The  defendant  contends,  though,  that 
there  was  a  rule  of  the  company,  in  force  at 
the  time  of  these  transactions,  forbidding  an 
agent  to  deliver  a  policy  sent  to  him  for  de- 
livery, If  more  than  60  days  since  it  was 
issued  have  elapsed,  unless  the  applicant  for 
the  policy  has  furnished  the  company  with  a 
new  physical  examination  or  health  certifi- 
cate, given  by  a  physician.  If  we  concede, 
for  the  sake  of  illustration  and  argument, 
that  this  point  is  properly  raised  by  the 
prayer  for  instruction,  the  rejection  of  which 
is  the  subject  of  the  twenty-eighth  exception, 
the  prayer  not  being  addressed  to  any 
particular  Issue,  nor  any  finding  asked  in 
regard  to  It  on  the  eighth  issue,  which  is 
sufficient  to  embrace  the  question  intoided 
to  be  raised,  we  do  not  think  It  d^eata  the 
plaintiff's  ri^t  of  recovery.  If  there  was  no 
snch  examination,  and  the  rule  has  been 
established  In  each  a  way  as  to  have  bound 
H.  D.  Teel  to  its  observance,  and  tbe  policy* 
therefor^  was  Issued  in  violation  of  the  mle, 
it  appears  that  tbe  company,  in  February  and 
April,  1907,  wrote  letters  to  their  agents  at 
Tarboro^  N.  G.,  having  possession  of  this 
and  oUia  polldes  wldch  liad  been  issued  for 
more  than  60  days,  and  called  for  the  pay- 
ment of  the  premiums  or  the  return  of  tbe 
poll<des,  bnt  not  insisting  npon  a  new  physi- 
cal enunlnation.  Ttuse  letters  were  in- 
troduced by  the  defendant  at  the  trlaL 
When  we  consider  these  facts  and  the  ftiil- 
nre  of  tbe  defendant  to  return  the  premium 


note  and  insist  npon  a  eonvHance  wlUi  tbe 
rule  regnlzlnc  B.  D.  Ted  to  famldi  to  it 
an  examination  as  to  the  then  state  of  his 
health,  the  doctrine  of  waiver  la  again  ap- 
XdlcaUe  The  note  of  H.  D.  Teel  recited  that 
it  was  given  for  the  first  preminm 
due  m  the  policy  of  Insuianoe  issued  to  lilm. 
The  company  must  have  known  that  there 
had  been  no  new  medical  examination,  as 
he  was  required  to  fnmish  it  to  the  company 
and  failed  to  do  so.  Under  the  drcnmstances 
It  would  not  be  rl|^  fbr  tlie  company  to  re- 
tain the  premium  note,  with  knowledge  that 
the  alleged  rule  had  not  bem  complied  with, 
and  then,  aftw  the  loss,  to  Indst  that  the 
poll^  was  not  valid  for  that  reason.  And 
It  Is  this  element  In  the  transaction  that  In- 
duces the  law  to  dedare  a  waiver  of  the 
condition  or  to  bold  the  company  estopped 
to  set  it  up  in  defense  of  an  action  upon 
the  policy.  It  is  partly  based  upon  the 
eminently  just  maxim  that  If  a  party '  Is 
silent  when  he  shonld  speak,  he  will  not  be 
permitted  to  speak  when  justice  demands 
that  he  should  be  silent  He  will  not  be  al- 
lowed to  take  two  chances,  when  he  shonld  be 
entitled  to  only  one.  If  we  put  the  case 
concretely,  it  is  this;  The  law  will  not  al- 
low the  company  to  hold  the  preminm  upon 
the  chance  that  there  may  be  no  loss,  and.  If 
there  Is  a  loss,  to  deny  its  liability  upon  tbe 
policy.  Acceptance  and  retention  of  tbe 
preminm,  with  knowledge  of  the  facts,  ex- 
press or  to  be  inferred,  shows  that  It  elected 
to  consider  the  policy  in  force.  Raybum  v. 
Casualty  Co.,  138  N,  0.  379,  60  S.  B.  762, 107 
Am.  St  Bep.  548. 

Brief  reference  to  the  authorities  and 
precedents  will  be  sufficient  to  show  the  state 
of  the  law  upon  this  question;  'The  ac- 
ceptance by  an  Insurance  company,  with 
knowledge  of  facts  authorizing  a  forf^ture 
or  avoidance  of  the  poUcy,  of  premiums  or 
assessments  which  were  in  no  d^;ree  earned 
at  tbe  time  of  such  forfeiture  or  avoidance^ 
constitutes  a  waiver  thereof!  This  waiver 
is  based  on  the  estoppel  of  tbe  company  to 
declare  void  and  of  no  effect  insurance  for 
which,  with  knowledge  ot  the  facts,  full 
compensation  has  been  received.  Thla  mle 
is  particularly  applicable  where  the  com- 
pany's claim  is  based  on  a  right  of  cancela- 
tion and  Eetom  of  preminma,  rather  than  on 
a  dlstbict  fotfeltore."  8  Oool^s  Briefs  on 
tbe  Law  of  Inanranoe,  pp.  2688,  2684,  2CB6, 
and  the  nnmerons  cases  dted  In  the  notea 
It  is  said  In  Phoenix  M.  Life  Ins.  Oo.  t.  Bad- 
dhi,  120  U.  8. 188,  7  Snp.  Ot  500,  SO  Ll  Ed. 
644:  "The  oalf  qneetlon  upon  tbe  Inatme- 
tions  of  the  court  to  the  Jury,  which  la  opoi 
to  the  defendant  on  this  bill  ot  exertions.  Is 
whether,  if  insorers  acc^  paymott  of  a 
premium  after  they  know  that  there  has  been 
a  breach  of  a  condition  of  tlie  policy,  thdc 
acceptance  ot  the  preminm  Is  a  w^ver  of 
tbe  right  to  avoid  the  policy  for  that  breach. 
Upon  principle  and  autho^^^J;^^  be 
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no  donbt  that  It  1b.  To  bold  otherwise  would 
be  to  maintain  that  the  contract  of  Insurance 
requires  good  faith  of  the  assured  only, 
and  not  of  the  tDsurers,  and  to  permit  In- 
sorers,  knowing  all  the  facts,  to  continue  to 
rec^re  new  benefits  from  the  contract  while 
they  dedlne  to  bear  its  burdens.  Insurance 
Co.  T.  Wolff.  95  n.  S.  S26  [24  li.  Bd.  8871 ; 
Wing  T.  Harr^,  6  D.  M.  ft  Q.  266 ;  Frost  r. 
Saratoga  Mut  Ins.  Co.,  6  Denlo  [S.  T.]  154 
[40  Am.  Dec.  2341 ;  Bevln  t.  Gonnectlcnt  M. 
U  Ins.  Co..  23  Conn.  244;  Insurance  Co.  t. 
Slockbower,  26  Pa.  199;  Vlele  t.  Gennanla 
Ins.  Co.,  26  Iowa,  9  [96  Am.  Dec  88] ;  Hod- 
son  T.  Guardian  U  Ina  Oo^  07  Mass.  144 
Am.  Dec.  TS].**- 

The  other  Questions  raised  by  the  defend- 
ant, which  are  subsidiary  to  those  we  have 
discussed  and  dependent  upon  thenni  reilQlre 
DO  separate  consideration. 

Thia  case  b^s  been  tried  three  times  in  the 
court  below  and  heard  twice  In  this  court 
It  has  been  very  ably  and  learnedly  present- 
ed to  us  by  counsel,  and  we  have  g^Ten  to  It 
a  most  patient  and  thorough  examination. 
After  doing  so,  wo  have  not  been  able  to 
dlscoTer  any  error  In  the  trial  and  prooeed- 
Ings  below. 

No  em». 


aSi  N.  C.  4W) 

STATE  T.  WHITE  tt  aL 

(Supreme  Court  of  North  Carolina.    Sept  17, 
1918.) 

1.  Bbcoorizaivcxs  (S  1*}— Dbfinitioit. 

A  recognisance  Is  a  debt  of  record  ac- 
knowledged oefore  a  court  of  competent  Jnrl*- 
diction,  with  conditioD  to  do  some  particular 
act  It  Deed  not  be  executed  by  the  partieB, 
but  la  sufficient  U  It  is  acknowledged  by  them, 
and  a  minute  of  the  acknowledgment  entered 
Iv  tiie  court  It  Mnds  accused  to  appear  and 
answer  either  a  spedfied  charge  or  to  such 
matters  as  may  b«  objected,  to  stand  and 
abide  the  judgmeut  of  tiie  conrt  and  not  to 
depart  without  leave  of  the  court 

[Ed.  Note.— For  other  cases,  see  Becogni- 
Eances,  Cent  Dig.  8S  1-19:  Dec.  Dig.  8  1-* 

For  other  definitions,  see  Words  and  Phras- 
es, TOL  7.  pp.  6001-6005;  toI  8,  p.  7781.] 

2.  Bail  (|  TO*)— FoanrrDBB— Dbfsnsss. 

Since  a  recognizance  to  secure  accused's 
appearance  binds  him  not  to  depart  -without 
leave  of  court,  it  was  ao  defense  to  the  surety's 
liability  that  the  departure  of  accused  wltiioat 
leave  occurred  after  he  had  pleaded  guilty,  and 
during  a  period  of  two  days  before  sentence, 
while  the  court  had  the  qnution  of  punishmrait 
ander  sdvisement 

[Ed.  Note.— For  other  cases,  see  Bail.  Cent. 
Dig.  if  800-812,  815^821;  Dee.  Dig.  {  7S.*] 

8.  Appeaz.  Am  Ebsob  (S  914*)  —  Bxvisw  ~ 
PBKsmcmoir  —  Gcmaai.  on  Sncux  Ap- 

FEAftANCI. 

Where,  in  an  action  on  a  forfdted  recog- 
nizance, the  case  stated  that  the  surety  enter- 
ed an  appearance,  without  more,  it  would  be 
presnmed  that  a  general  appearance  sufficient 
to  waive  the  service  of  process  was  Intended. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  H  8698-^698;  Dec  Dig.  I 
ni4.*] 


4,  AppKASAirox  (I  0*)— OsimAL  01  Snwui. 

APPBASANOB— RXLXV. 

Where,  In  proceedings  to  forfeit  a  recog- 
nisance. Uie  surety  entered  an  alleged  special 
appearance,  end  sought  to  be  released,  and  to 
have  the  deposit  retnmed,  on  the  ground  that 
accused  had  appeared,  pleaded  guil^,  and  then 
departed,  while  tbe  court  held  the  cuise  under 
advisement  for  tbe  deteimlnation  of  the  pun- 
ishment,, such  petition  affected  tbe  merits,  and 
the  appearance  waa,  In  l^al  affect,  a  general 
one. 

[Bd.  Note^FoF  o^er  eases,  see  Appeaxaiioei 
Cent  Dig.  H  43rWi  De&  Dig.  i  0.*] 

Appeal  flNHu  Superior  Court,  Hertford 
Ooontr;  iMM,  Judge. 

Scire  facias  by  the  State  against  H.  T. 
Whlte^  Jr.,  and  the  Sontbem  Dlstribntlng 
Company,  to  forfdt  a  certified  dieck  deposit 
ed  by  the  Dlatrlbotlng  Oompany  aa  ball  for 
defendant  White's  appearance  to  answer  a 
criminal  charge.  From  a  jmlgment  forfeit- 
ing the  ball,  the  Dlstrlbntlng  Company  ap- 
peals. Affirmed. 

The  defendant  was  recognised  by  a  justice 
of  the  peace  to  appear  at  the  next  term  of  the 
superior  court  In  lien  of  bond  a  certified 
check  for  $200  was  deposited  by  his  surely, 
the  Old  Dominion  Distributing  Company. 
The  defendant  appeared  before  the  superior 
court  and  pleaded  guilty.  The  Judge  did  not 
Immediately  dispose  of  the  case;  but  a  day 
or  two  later  the  defendant  was  called  for  the 
purpose  of  being  sentenced,  when  It  appeared 
that  he  had  left  the  court'  and  the  state. 
Judgment  ntsl  was  entered,  and  a  sci.  fa.  is- 
sued against  the  defendant  and  the  Southern 
Distributing  Company.  Upon  the  return  of 
the  set.  fa.,  tbe  Old  Dominion  Distributing 
Company,  the  surety,  filed,  a  petition,  on 
which  appears  the  following  "qtectol  appear^ 
ance  on  part  of  surety." 

The  petition  sets  out  the  facts  fully;  and 
says,  among  other  things: 

"{Si  Xonr  petitioner  is  Informed  and  be- 
lieves, and  so  avers,  that  his  honor,  Judge 
Webb,  did  not  Impose  sentence  at  the  time  of 
the  plea  or  during  said  day,  though  the  de- 
fendant was  in  court  but  permitted  said  mat- 
ter to  remain  undisposed  of  until  Wednesday 
or  Thursday  of  said  court,  when  the  defend- 
ant left  the  court  and  returned  to  his  home 
In  Virginia,  without  the  sentence  of  the  court 
having  been  pronounced  against  him,  as 
should  have  been  done. 

"(6)  Your  petitioner  is  Informed  and  be- 
lieves that  after  said  defendant  had  been  per- 
mitted by  the  court  to  remain  In  and  at  the 
bar  for  so  long  a  time,  without  having  pro- 
nounced sentence  against  him,  and  after  de- 
fendant having  left  the  court  as  before  set 
out  and  his  said  ball  declared  forfeited. 

"(7)  Your  petitioner  Is  informed  and  be- 
lieves that,  when  said  defendant  came  Into 
court  waived  bill  of  indictment  and  entered 
a  plea  of  guilty,  and  by  so  doing,  he  put  him- 
self in  custody,  and  said  waiver  and  plea 
was  accepted  by  the  court;  and  he  by  said 
acta  complied  with  ttie  l^w  and  tbe  terms  and 
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coiiditlons  of  the  said  ball,  and  nld  ball  was 
thereby  discharged. 

"Wherefore  your  petitioner  prays  the  court: 
(1)  That  the  former  order  of  forfeiture  be 
reversed  by  this  court;  (2)  that  said  bill  be 
discharged,  and  the  deposit  heretofore  made 
by  yoar  petitioner  be  returned  to  him." 

The  case  on  appeal  states  that  the  surety 
entered  an  appearance. 

Roswell  C.  Bridger,  of  WInton,  for  appe- 
lant Attorney  General  Btckett  and  T.  H. 
Calvert,  of  Raleigh,  for  the  State. 

ALLEN,  J.  [1]  A  recognizance  is  a  debt  of 
record  acknowledged  before  a  court  of  com- 
petent Jurisdiction,  with  condition  to  do  some 
patlcnlar  act  State  v.  Smitli,  66  N.  C.  620. 
It  need  not  be  executed  by  the  parties,  but 
is  simply  acknowledged  by  them,  and  a  min- 
ute of  the  acknowledgment  is  entered  by  the 
court  State  v.  Edney,  60  N.  C.  471.  It  binds 
the  defendant  to  three  things :  (1)  To  appear 
and  answer  either  to  a  specified  charge  or 
to  such  matters  as  may  be  objected.  (2)  To 
stand  and  abide  the  Judgment  of  the  court. 
<3)  Not  to  depart  without  leave  of  the  court 
State  V.  Schenck,  IBS  N.  C.  662.  40  S.  E.  917, 
3  Ann.  Cas.  928. 

[I]  It  follows,  therefore,  upon  these  well- 
settled  principles  that  the  Judgment  nisi  Is 
regular  and  valid,  as  the  defendant  and  his 
surety  entered  Into  the  recognizance,  and  the 
defendant  departed  without  leave  of  the 
court  The  surety  contends,  however,  that 
no  final  Judgment  can,  -la  any  event  be  en- 
tered condemning  the  deposit  because  ft  en- 
tered a  Bpedal  appearance,  and  it  baa  ^t 
been  served  with  process. 

[3,4]  The  answer  to  this  position  is  two- 
fold. In  the  first  place,  the  case  states  that 
the  surety  entered  an  appearance,  which, 
nothing  else  appearing,  would  mean  a  general 
appearance,  and  would  be  a  waiver  of  the 
service  of  process,  and  in  the  next  place,  if 
the  appearance  had  been  entered  special,  it 
was  in  legal  e£Fect  general,  because  the  mo- 
tion of  the  surety  affected  the  merits.  Scott 
V.  Life  Ass'n,  137  N.  C.  617,  60  S.  E.  221. 

It  is  said  in  Grant  v.  Grant  159  N.  C.  631, 
75  S.  EX  734,  that  It  was  held  in  the  Scott 
Case  "that  a  special  appearance  cannot  be  en- 
tered except  for  the  purpose  of  moving  to 
dismiss  for  want  of  Jurisdiction,  and  that,  if 
the  motion  afitects  the  merits,  the  appearance 
is  general,"  and  the  court  then  quotes  from 
the  same  case  with  approval,  as  follows: 
"The  test  for  determining  the  character  of  an 
appearance  Is  the  relief  asked;  the  law  look- 
ing to  its  substance  rather  than  to  Its  form. 
It  the  appearance  is  In  effect  general,  the 
fact  that  the  party  styles  It  a  special  ap- 
pearance will  not  change  Its  real  character. 
3  Cyc.  pp.  502,  503.  The  question  always  is, 
what  a  party  lias  done,  and  not  what  he  In- 
tended to  do.  If  the  relief  prayed  affect?  the 
merits,  or  the  motion  involves  Uie  merits,  and 
a  motion  to  vacate  a  Judgment  is  such  a  mo- 


tion, tbm  the  aroean&M  Is  in  law  ■  fvneral 

one." 

We  are  theraton  of  (ntlnlon  ttan  Is  no 
error, 
Afllnnerl. 

(Ul  N.  C.  177) 
RAWLS  et  at  t.  IfATO. 

(Supreme  Court  of  North  Carolina.   Sept  17. 

1913.) 

L  JnnoiaNT  (f  478*)  —  Corclitsivxnbbs  or 

AojUniCATION— PebSONS  COffCLUOED. 

A  Jodgment  In  which  the  proceeds  of  land 
were  adjodicated  to  be  real  estate  assets  is 
binding  upon  all  the  parties  thereto  and  could 
not  be  attacked  collaterally  in  a  snbseqaent  ac- 
tion, but  the  only  remedy  was  by  appeaL 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  }  912;  Dec  Dig.  |  478.*] 

2.  lifFANTfl  (i  112*)— Jm>aicBHT— OoLLans- 
AX,  Attack. 

The  fact  that  parties  to  a  suit  in  wUeb  a 

consent  decree  was  entered  were  infants  only 
renders  the  decree  voidable  and  not  void  and 
hence  cannot  be  attacked  collaterally. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Gent  Dig.  |  820;  Dee.  Dig.  1 112.*] 

Appeal  from  Superior  Conrt^  Beavfott 
County;  Whedbee,  Judge. 

Suit  by  S.  P.  Bawls  and  others  against 
James  It.  Mayo.  ITrom  a  Judgment  In  favor 
of  plaintiffB,  defendant  appeals.  Affirmed. 

On  March  17,  1908,  L.  B.  Bfayo  and  wife 
gave  to  Jamsfl  L  Mayo  an  option  to  por^ 
chase  the  land  be  bought  of  BL  Tnthill  at 
any  time  on  or  before  July  iS,  1908,  for 
96,000.  At  that  time  Mayo's  ownership  of 
said  tract  was  subject  to  an  agreonent  wltb 
Whllden  Springer  made  May  7,  1D04,  and 
duly  recorded  November  21,  1907.  In  April. 
1906,  L.  B.  Mayo  died,  leaving  a  last  wUI 
and  testament 

James  L.  Mayo  in  apt  time  brouj^t  suit 
against  the  personal  r^resentatlve,  heirs  at 
law  and  devisees  of  L.  R.  Mayo,  to  enforce 
his  option.  Judgment  was  rendered  at  Oc- 
tober &>uTt,  1908,  declaring  him  entitled  to 
a  deed  conveying  said  land  upon  the  pay- 
ment of  $6,000  to  the  administrator. 

Whilden  Springer  brought  suit  against  the 
personal  representative,  heirs  at  law  and  dev- 
isees of  L.  R.  Mayo  (James  L.  Mayo  was  son 
of  L.  R.  Mayo  and  a  devisee  under  his  will), 
to  enforce  his  contract  made  with  L..  R. 
Mayo  on  May  7,  1904.  The  cause  was  heard 
at  December  term,  1910,  and  Judgment  en- 
tered dividing  said  lands  betwe^  James  L. 
Mayo  and  Whllden  Springer. 

It  seems  to  have  been  agreed  by  the  heirs  at 
law  (those  of  them  that  were  over  21  years 
of  age)  that  as  James  L.  Mayo  only  got 
a  title  to  a  half  interest  in  the  land  on  ac- 
count of  Jju  R.  Mayo's  agreement  with  Spring- 
er, he  should  pay  only  one-half,  or  $3,000. 

The  plaintifts  were  parties  to  both  of  said 
actions,  but  some  of  them  were  infants.  In 
the  second  of  said  actions  the  following 
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judgment  was  enteored:  "It  Is  nov  by  con* 
sent  of  the  parties  and  thebe  said  attorders 
adjudged  and  decreed  by  the  court  as  fol- 
lows." Thai  follow  eercn  paragraphs,  which 
It  is  not  necessary  to  set  out,  and  th^  the 
foUowlns:  "It  Is  farther  adjudged  that  the 
proceeds  of  sale  of  said  land  to  Ja&  U  Mayo 
sfaaD  be  treated  as  real  estate  assets  ae- 
connted  for  by  said  administrator  as  such." 

Tbb  defendants  claim  that  J.  L.  Mayo  has 
paid  the  sum  of  (3,000  dae  by  him  to  the  dev- 
isees nnder  the  will  of  Ll  B.  Mayo,  but 
this  Is  not  found  as  a  foot  The  will  of  h. 
R.  Mayo  bequeathed  to  his  wife  fl.OOO  In 
cash,  and  to  his  son  Samuel  $500  In  cash, 
aud  to  his  son  John  B.  Mayo  $2,000  In  cash. 
These  legacies  have  sot  been  paid,  aud  the 
administrator  has  no  funds  with  which  to 
pay  them  and  refuses  to  sell  real  estate  to 
make  assets  with  which  to  pay  them;  all  the 
personal  estate  having  been  exhausted. 

This  suit  is  brought  to  compel  the  adminis- 
trator to  collect  said  money  from  James  I*. 
Mayo  and  out  of  same  to  pay  these  leg- 
acies, aud  it  Is  admitted  that  the  plaintiffs 
are  entitled  to  recover  if  the  purchase  mon- 
ey from  James  L>.  Mayo  Is  not  personal 
property.  The  court  was  of  opinion  that 
the  purchase  money  from  the  said  James  L. 
Mayo,  even  If  It  should  be  paid  the  admin- 
istrator, would  not  be  subject  to  the  pay- 
ment of  these  l^des,  and  at  close  of  plain- 
tiffs' evidence  on  defendants'  motion  non- 
suited the  plaintiffs,  and  they  excepted  and 
an>ealed. 

Ward  ft  Grimes,  of  Washington,  N.  C,  for 
nppellant  Small,  MacLean  ft  Bryan,  of  Wash- 
ington, M.  C,  for  appelleea. 

AliLBN,  J.  t1]  It  Is  admitted  that  the 
plalntilb  cannot  recover  if  the  purdiase 
monej  In  the  hands  of  J.  I*  Mayo  is  not  p«^ 
sonalty,  and  it  appears  In  the  record  that  a 
jodgmeot  has  been  rendered  In  an  action,  to 
which  the  plaintiffs  were  parties,  adjudging 
It  to  be  real  estate,  from  which  tbere  has 
been  no  appeaL  If  this  adjudication  was 
wrcmg,  It  Is  because  it  was  based  on  the 
erroneons  apidlcation  of  legal  prinidples,  and 
the  remedy  to  correct  the  errw  was  by  ap- 
peaL Btaflbrd  v.  Gallops,  123  N.  a  21,  81 
S.  BL  266,  68  Am.  St  Bop.  8111;  McLeod  T. 
Graham,  132  N.  a  47S,  48  S.  B.  03S. 

[2]  Nor  can  the  fact  that  the  plaintiffs 
were  Inftnta  at  the  time  of  the  adjudication, 
and  that'the  judgmmt  was  by  consent,  bene* 
fit  the  plalntUT,  if  it  be  conceded  that  the 
part  adjudging  the  purchase  money  to  be 
real  estate  was  by  consent,  which  Is  not  be- 
jond  dispute,  because  If  treated  as  the  con- 
tract of  intents,  which  Is  the  most  favorable 
view  for  the  plaintiffs.  It  would  be  voidable 
and  not  v<dd  (Mlllsaps  v.  Bates,  187  N.  G. 
535,  SO  S.  E.  227,  70  L.  B.  A.  170,  107  Am. 
St.  B^.  496)  and  cannot  be  attacked  col- 
laterally (Earp  V.  MInton,  138  N.  C.  204, 


CO  S.  B.  B24i.  The  plalntiffa  have  not 
sought  to  Impeach  the  judgment  by  motion 
or  action  but  treat  it  as  void,  which,'  aa  we 
have  eeen,  la  not  a  'correct  view  to  take 
of  it,  and  we  must  hold  that  it  precludes  a 
recovery. 
Affirmed. 

(163  N.  C.  167) 

BLOUNT  T.  BOTAL  FBATBBNAL  ASS'N, 
Inc. 

(Supreme  Oourt  of  North  Carolina.    S^t  17, 

1913.) 

1.  INSUSANOI  Q  815*)— FOUOT  —  StATCTOBT 
BBQULATIOVB— COUFLIAHCX  —  BUBDEH  OT 

pROor. 

BevlBal  1908,  |  4773a.  provides  that  It  shall 
be  unlawful  for  any  insurance  company  to  Issue 
any  policy  for  less  than  $500  until  the  forms 
have  been  approved  by  the  Insurance  commis- 
aoaer,  etc.  Held  that,  in  an  action  on  a  bene- 
fit certiiBcate  for  $500,  containing  a  provision 
that  la  ease  of  death  of  the  member  not  more 
than  one-fifth  of  the  amount  otherwise  due 
should  be  payable  for  each  full  year  of  member- 
Bhip,  etc.^  the  burden  was  on  plaintiff,  seeking 
to  be  relieved  from  such  limitation  of  liability, 
to  both  allege  and  prove  that  the  certificate  had 
not  been  approved  by  the  insurance  commis- 
sioner, 

(EkI.  Note— For  other  cases,  see  Insurance, 
Cent.  Dig.  II  1096-1998;  Dec  Dig.  |  815.*] 

2.  Insubancb  (f  138*) — Life  Pouct—Amount 

— APPBOVAL  BT  InSUBANCE  COUUISSIONEB— 
StATUTBS— CONSTEUCTION. 

Revisa]  1908.  I  4773a,  providing  ttiat  it 
stiall  be  unlawful  for  any  insurance  company  to 
sell  any  policy  in  an  amount  less  than  $500  un- 
til the  forms  liave  been  approved  by  the  insur- 
ance commissioner,  deals  with  the  insurance 
company  and  not  with  the  contract  of  insur- 
ance :  and  bence  a  policy  containing  a  provision 
limitmg  the  liability  of  the  company  In  case  of 
death  to  less  than  $(00  is  not  void  or  unenforce- 
able in  the  absence  of  a  showing  ttiat  It  had 
been  so  approved. 

{Ed._Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  IS  246-249;  Dec  Dig.  |  m»] 

Appeal  from  Superior  Court,  Wadilngton 
County;  Wbedbee.  Judge. 

Action  by  Sarah  J.  Blount  against  the  Royal 
Fraternal  Association.  Incorporated.  Judg- 
ment for  plaintiff  for  less  than  the  relief 
demanded,  and  she  appeals.  Afilrmed. 

This  action  is  to  recover  the  amount  of  a 
certificate  of  Insurance  fbr  $500;  containing 
the  following  providon  8tanu)ed  on  its  face, 
above  the  signatures  of  the  officers  of  the  de- 
fendant executing  the  same:  "This  certlflcate 
is  Issued  with  the  [wovlslon  that  in  case  of 
death  of  the  member  not  more  than  one-flfth 
of  the  amotmt  otherwise  due  wUl  be  payable 
for  each  full  year  of  membership."  And  with 
the  following  stipulation  Indorsed  tlweon: 
"The  death  benefit  due  on  this  certlflcate  will 
be  increased  10  per  cent  per  annum  of  the 
amount  written  within  for  each  exi^red  year 
of  monbershlp  in  force,  to  oonttoue  for  a 
period  of  ten  years,  or  until  the  amount  writ- 
ten la  doubled  by  8n<di  inorease."  The  In- 
sured died  after  one  year's  full  membership, 
and  the  only  controversy  Is  the  amount  the 
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pUtlntltt  Is  entitled  to  recover.  Tb»  plaintiff 
contends  tliat  the  bnrden  Is  on  file  defmidant 
to  Show'tbat  the  Insorance  commlaslonw  has 
ai^roved  the  Issalng  'of  a  certificate  fbr 
less  than  fOOO,  as  provided  in  Bevisal  1908, 
i  4773a,  aiid  that,  haviug  failed  to  oiler  any 
eridoice  of  this  fac^  tiie  provision  stamped 
on  Oie  certificate  Is  void,  and  she  Is  entitled 
to  recover  the  face  of  the  certlflcat^  $500; 
increased  by  10  per  cent,  according  to  the 
Indorsed  stipulation,  or  a  total  of  9600.  The 
defendant  contends  that  the  certificate  Is 
valid  as  a  whole,  and  that  the  {tolntlff  is  en- 
titled to  recover  $110,  which  is  the  amount 
admitted  to  be  due  if  ^ect  Is  given  to  all 
the  teaoB  of  the  certificate,  Indodlng  the 
provision  stamped  thereon.  His  honor  ren* 
dered  Judgment  ln°  accordance  with  the  con- 
tention of  the  de&ndant  for  fllO  and  costs, 
and  the  plaintiff  excepted  and  a^waled. 

Gaylord  &  Gaylord  and  P.  EL  Bell,  all  of 
Plymonth,  for  appelant  T.  T.  Thome,  ct 
Rocky  Mount,  for  appdlea 

ALLEN.  J.  [1]  There  Is  neither  allegation 
nor  proof  that  the  certificate  of  insurance, 
containing  the  provision  reducing  the  amount 
of  insurance  to  less  than  $500  In  certain  con- 
tingencies, has  not  been  approved  by  the  in- 
surance commissioner;  and,  as  ttie  validity 
of  the  provision  Is  not  affected  by  the  fact 
that  it  was  stamped  on  the  certificate;  it  is 
a  part  of  the  contract 

In  Waters  v.  Annuls  Co.,  144  K  G.  671,  67 
S.  E.  440, 13  U  B.  A.  (N.  g.)  805,  there  was  a 
paster  on  the  policy  and  entries  on  the  ap- 
plication, and  the  court  said  of  them:  "It  is 
urged  upon  onr  attention  that  some  of  the 
entries,  by  means  of  which  the  application  was 
made  to  accord  with  the  policy  and  the 
paster,  were  made  on  the  margin  of  the  ap- 
plication and  written  longitudinally,  and  that 
such  entries  so  made,  and  even  the  paster  It- 
self,  are  presumptive  evidence  of  a  change 
in  the  contract  after  the  application  had  been 
first  signed.  But  neither  the  authorities  nor 
the  known  usage  In  the  making  of  such  con- 
tracts are  In  support  of  the  position  to  the 
extent  contended  for.  We  know  that  these 
policies,  as  well  as  the  applications,  are  got- 
ten up  on  printed  forms  designed  to  meet 
the  average  and  general  demand  In  contracts 
of  this  nature,  and  frequently  changes  are 
made  to  meet  special  circumstances;  that 
tbese  are  ordinarily  noted  on  the  margin, 
and  a  slip  Is  then  pasted  on  the  face  of  the 
policy  to  express  the  contract  as  affected  by 
these  changes.  In  the  absence,  therefore,  of 
some  special  circumstances  tending  to  cast 
suspicion  on  such  entries,  there  should  be  no 
presumption  of  any  alteration." 

The  presumption  Is  In  favor  of  the  validity 
of  ail  contracts  <Loyd  v.  Loyd,  113  N.  0. 189, 
18  S.  E.  200),  and  this  presumption  Is  aided 
In  this  case,  as  the  plaintiff  declares  on  the 
contract  without  alleging  the  fact  upon 
which  she  now  relies  to  destroy  a  part  of 


1^  and  she  also  introduced  the  oontcaet  In 
evidence  In  its  entirety. 

We  are  therefore  of  opinion.  If  the  contai* 
tlon  of  the  plaintiff  as  to  the  legal  effect  of 
Revlsal,  |  4778a,  is  sound,  that,  as  the 
presumpthm  Is  that  the  contract  and  every 
part  thereof  Is  valid,  nothing  to  the  con- 
trary appearing  on  the  face  of  it  the  borden 
was  on  the  ^alntiff  to  allege  and  prove  that 
tlie  insurance  commissioner  did  not  approve 
the  certificate,  and,  having  failed  to  do  so,  she 
cannot  recover  more  than  the  sum  of  $110 
awarded  here. 

[3]  If,  however,  the  fact  appeared  affirma- 
tively that  the  insurance  commissioner  had 
not  approved  the  certificate,  we  would  not 
give  our  assent  to  the  position  of  the  plaintiff 
that  this  would  avoid  the  effect  of  the  provi- 
sion stamped  on  the  certificate,  leaving  oOier 
parts  of  the  certificate  In  forca 

The  section  of  the  Bevlsal  relied  on  reads 
as  follows :  "It  shall  be  unlawful  tor  any  in- 
surance company,  association  or  order  or 
society  doing  bnshufss  In  this  stote,  to  issue, 
sell  or  dispose  of  any  policy,  contract  or  cer- 
tificate for  less  than  five  hundred  dollars,  or 
use  applications  In  oonnectlon  therewith, 
until  the  forms  of  which  have  been  submitted 
to  and  approved  by  the  insurance  commis- 
sioner of  North  Carolina,  and  copies  filed  In 
the  insurance  department"  The  statute  does 
not  purport  to  deal  with  the  validity  of  the 
contract  of  Insurance,  but  with  the  insurance 
company.  It  does  not  say  a  policy  for  less 
than  $500  shall  be  void  unless  ai^roved  by 
the  insurance  commissioner,  but  that  it  shall 
be  unlawful  for  the  company  to  issue  such 
policy,  and  the  reason  for  the  language  used 
Is  obvious.  Those  who  apply  for  policies  of 
less  than  $500  usually  have  little  experience 
in  the  forms  of  Insurance,  or  other  contracts, 
and  it  was  thought  wise  for  the  insurance 
commissioner  to  have  spodal  supervlston  over 
their  contracts  for  their  protectloD,  bat  it 
was  not  intended  to  relieve  the  company 
from  the  contract  made. 

If  the  posUlon  of  the  plaintiff  should  pre- 
vail, a  policy  toi  $300  would  be  unlawful 
unless  awroved  by  the  insurance  commis- 
sioner, and  no  recovery  could  be  had  on  it 
except  possibly  upon  the  idea  that  the  insored 
would  not  be  in  pari  delicto  with  the  com- 
pany. 

■  The  case  of  Ober  v.  Katzenst^  160  N.  C. 
440,  76  S.  B.  477,  Is  In  point  Tbe»  the 
pla^tiff  sued  upon  a  contract  for  the  sale 
of  fertilizer,  and  the  defendant  contended 
that  the  contract  was  Illegal  because  the 
plaintiff  had  failed  to  comply  with  the  re- 
quirements of  the  stotnte  as  to  domestlcatton, 
and  was  therefbre  doing  buslneeB  In  the  state 
unlawfully;  but  ttie  court  said:  **Bvt  the 
statute  does  not  invalidate  eitha  the  express 
contract  made  between  the  plaintiff  and  the 
defendant  nor.  Indeed,  the  Implied  contract 
raised  by  the  receipt  of  the  goods  of  the 

former  by  the  defendant  Thi9^IK44t->3us 
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been  recently  adjudicated.  Tobacco  Co.  t. 
Tobacco  Oo.,  144  N.  a  862  [S7  S.  B.  5].  If 
the  state,  in  addition  to  tbe  penalty,  had  de- 
sired to  reod^  invalid  tbe  contract  and  to 
deny  a  recovery  thereon,  it  wonld  have  so 
enacted,  aa  It  taiaa  done  in  regard  to  gambling 
and  other  Illegal  contracts." 

We  are  thraetore  of  opinion  there  is  no 
error. 

Afflrmed. 

na  H.  a  76> 

HABRIMGTON  ▼.  OBIMBB. 
(Svprtme  Court  ^  Nortii  Oarolina.   Sept  17, 
19180 

TijfDOB  AVD  PraoHAsn  a  129*)— Tma  or 

VXMD0K—E8TATX8  TaXZ/— STATUTOBT  PSOTX- 

aona,  .  . 

Under  Revisal  1900,  |  1ST8,  providlns 
that  eetatefl  tall  shall  be  converted  Into  fee- 
simple  estates  and  that  a  conveyance  in  fee 
made  by  a  tenant  in  tiUl  shall  convey  tbe  fee- 
simple  estate,  a  deed  to  the  grantee  and  her 
bodily  hdrs  conveys  a  fee-iimple  estate  where 
tiiere  war  nothing  in  tiie  deed  to  indicate  an  In- 
tention to  create  a  life  estate  with  a  remainder 
to  the  heirs,  and  the  purchaser  could  not  refuse 
to  perform  on  tbe  ground  that  the  vendor's 
ebam  of  title  contained  such  a  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrdiaser.  Cent  Dig.  H  28S-244,  249;  Dec. 
Dig.  I  129.*] 

Appeal  from  Superior  Ooort,  Ohatbam 
County;  Bragaw,  Judge. 

Action  by  0.  C  Harrington  against  Alston 
Grimes.  Judgment  for  the  plalntHf,  and  de- 
fendant appeals.  Affirmed. 

On  the  hearing  It  a]K>eared  that  plaintiff, 
having  contracted  to  sell  defendant  a  cer- 
tain tract  of  land  for  the  aom  of  (2,000,  said 
defbidant  declined  to  carry  out  the  agree- 
ment, alleging  that  the  title  offered  was  de- 
ttettve.  Tbe  plaintiff  held  the  land  by  deed 
from  T.  T.  Buckner  and  wife,  N.  J.  Buck- 
ner,  and  N.  J.  Bockner  bad  acquired  the 
same  under  a  deed,  from  Willis  Byrd  and 
wife  to  said  N.  3.  Bw^er;  this  deed  beii« 
In  terms  as  foUows:  "This  deed  made  Hits 
the  22d  day  of  June,  1904.  by  Willis  Byrd 
and  vite,  Lncy  Byrd,  of  Ohatiiam  county 
and  state  ot  North  Carolina,  of  the  lint 
part,  to  N.  J.  Bnckner.  and  her  bodily  helm 
of  CSiatham  county  and  state  of  North  Caro- 
lina, of  Hie  second  part,  wltnesseth:  That 
aald  wnilB  Byrd  and  wife,  Lucy  Byrd,  in 
cooslderatiott  of  fl00.00  to  them  paid  by  N. 
J.  Buckner,  the  rec^pt  of  which  la  hereby 
acknowledi^  hare  bargained  and  sold  and 
by  theae  presents  do  hereby  bargain,  sell 
and  convey  to  said  N.  J.  Buckner  and  her 
bodily  (b^T4  a  certain  tract  or  parcel  of 
land  In  Cautham  oonntgr,  state  of  North 
Carolina,  adjoining  the  lands  of  B.  X  Tatea, 
T.  Jj.  Lasatcr  h^rs  and  others,  boimded  as 
foUowa:  Beglmilng  at  the  fork  of  the  Pltts- 
boTO  and  Mill  road  running  with  said  Hill 
road  weat  24  chains  and  00  links  to  a  stake 
and   pointers  Lasater   and  Tates  comer; 


thence  with  Tates*  line  north  2  east  28  chains, 
to  the  county  gate  on  the  Flttsboro  road, 
thence  down  the  said  road  39  chains  to'  the 
beginning,  containing  (40)  forty  acres  more 
or  less.  To  have  and  to  hold  the  aforesaid 
tract  or  parcel  of  land  and  all  privileges  and 
appurtenances  thereto  belonging  to  the  said 
N.  J.  Bnckner  and  her  bodily  heirs  and  as- 
signs to  their  only  use  and  behoof  forever. 
And  the  said  Wlllla  Byrd  and  wife  Lucy 
Byrd  covenant  with  the  said  N.  J.  Bucknw 
and  her  bodily  heirs  and  assigns  that  they 
are  seised  of  said  premises  In  fee;  and  have 
right  to  convey  the  same  In  fee  simple;  that 
the  same  are  free  and  dear  from  any  and 
all  Incumbrances  and  that  th^  will  warrant 
and  defend  the  said  title  to  the  same  against 
the  claims  of  all  persons  whomsoever,"  etc. 
The  defendant,  In^stlng  that  the  deed  in 
question  only  conveyed  to  N.  J.  Buckner  a 
life  estate  In  the  property,  declined  to  ac- 
cept the  title  offered  or  to  pay  for  same. 
The  court  below  being  of  opinion  that  the 
deed  conveyed  to  plaintiff  a  fee  simple.  Judg- 
ment was  entered  for  plaintiff,  and  defend- 
ant excepted  and  appealed. 

Ward  &  Orlmes,  of  Washington.  N.  C.,  for 
appellant  Hayes  &  Bynnm.  of  Flttsboro. 
for  fl^ellee; 

-  HOKS;  J.  (aftw  the  factq  as  above).  Un- 
der the  old  law,  the  deed.  In  question  would 
have  conveyed  to  N.  J.  Buckner  an  estate 
in  fee  tall,  converted  by  our  statute  Into  a 
fee  aimple  (Bevlsal,  f  1B78),  and  his  honor 
correctly  ruled  that  plaintiff  could  make  a 
good  title.  DedsionB  In  suHwrt  of  thia  con- 
struction of  the  deed  will  be  found  In  Per^ 
rett  T.  Bird,  U2  N.  a  220,  e7  S.  A  607; 
Sessoma  t.  Sesaoma^  144  N.  a  121,  66  S.  B. 
687;  Jones  t.  RasBdale,  141  N.  a  200^  68 
S.  El  842;  Whitfield  v.  Garrla,  184  N.  a  24, 
40  S.  A  904;  and  many  others  could  ha 
cited.  Tb»  well-considered  cases  of  Axlbex  v. 
Pridgen,  108  N.  a  837,  74  S.  B.  880,  and 
Fudcett  Morgan,  168  N.  a  844^  74  S.  Bl 
10,  cited  and  relied  upon  1^  defoadant^  In 
no  way  militate  against  this  position.  In 
thme  case*  it  was  held  that,  on  a  pnuaal 
ot  the  entire  instrament  and  by  reason  ot 
the  language  In  which  same  was  expressed, 
a  deed  in  the  one  case  and  a  In  the 
othw,.  it  plainly  appeared  to  be  the  In- 
tent of  the  grantor  to  convey  only  a  life 
estate  to  the  first  takw,  and  that  the  words 
"bodily  heirs"  and  "h^  of  the  body"  did 
not  refer  to  these  persona  as  Inheritors  of 
such  taker,  but  were  used  only  as  a  de- 
scrlptlo  personamm,  carrying  to  them  an 
estate  in  ronalnder  and  as  purchaaera  from 
the  grantOT.  But  no  such  intent  can  be 
gathered  from  this  Instmment.  nor  does  It 
contain  any  words  or  expressions  to  qualify 
or  affect  the  ordinary  meaning  of  the  words 
"bodily  hdr^  in  cmmectlon  with  the  estate 
limited  to  N.  J.  Bnckner,  and  tbe  deed  as 
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stated  baa  beos  properly  held  to  oonTey  to 
such  grantee  an  estate  In  fee  8lnipl& 

There  Is  no  error^  and  tlie  Jodgment  of 
the  superior  court  Is  affirmed. 

Affirmed. 


(16*  N.  C.  368) 

BBADSHAW  et  al.  t.  STANSBBBBT. 

(Snpreme  Court  of  North  Carolina.    Sept.  17, 

1918.) 

1.  Appeal  and  Ebbob  (H  681,  764*)— Recobd 

AND  BbIEF— FaXLUBE  TO  PbIHT— DISMISSAL 

OF  Appeal. 

Ad  appeal  will  be  dismtned  where  there  U 
a  failure  to  print  the  record  and  briefs  in  ac- 
cordance with  the  rules  of  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2766-2770,  2997;  D«l  Dig. 
81  63l,  764.«] 

2.  Deeds  (|  132*)  —  Constbuction— "Sitbvit- 
IHO  Childben." 

Where  a  hnsband  conveyed  a  tract  of  land 
to  his  wife  hj  deed  to  her  sole  use  and  benefit 
for  life,  and  at  her  death  to  the  "surTiviDg  chil- 
dren" of  the  grantor  and  grantee,  their  beirs 
and  aHsigns  forever,  the  term  "surviving  chil- 
dren" meant  children  living  at  tbe  death  of  the 
life  tenant  and  did  not  include  grandchildren. 

[Ed.  Note.— For  other  caso,  see  Deeds,  Cent 
Dig.  Sf  366,  867,  372,  378rDec.  Dig.  |182.* 

For  other  de6nitioni,  see  Words  and  Fhrasei^ 
ToL  8,  pp.  6825-0832.] 

Appeal  £rom  Superior  Court,  Halifax  Coun- 
ty ;  lAne,  Judge. 

Action  by  Ellen  O.  Bradahaw  and  others 
against  Cynthia  Stansberry.  Judgment  for 
defendant,  and  plaintiffs  appeal.  Dismissed. 

In  1874  Wm.  E  Webb  and  Annie  E.  Webb, 
his  wife,  executed  a  deed  for  a  certain  tract 
of  land  to  tbe  three  children  which  they  then 
had,  Felix,  Richard,  and  Cynthia,  reserving 
to  themselves  a  life  estate  tho^.  On  the 
same  day  Wm.  E  Webb  ezecnted  to  bis  wife 
a  deed  to  another  tract  containing  250  acres, 
cmveylng  the  same  to  "her  sole  use  and  ben- 
efit daring  her  natural  life,  and  at  ber  death 
to  the  surviving  children  of  the  said  Wm.  B. 
and  Annie  E  Webb,  their  heirs  and  assigns 
forever."  This  was  all  the  land  which  tb^ 
tfatti  or  ever  afterwards  owned,  and  Uiese 
deeds  were  Intraided  in  the  nature  of  a  will 
After  their  execution  another  vhlld  was 
bom,  named  Effie  U.  Webb.  All  four  of  the 
children  survived  Wm.  E,  but  attex  hla 
death,  and  befan  the  deaOi  of  his  widow, 
Ftilx  and  Richard  died  Intestate  without  is- 
sue, and  Bffie  IL,  the  afte^bom  child,  died 
intestate,  leaving  the  plaintiff,  Ellen  G. 
Bradshaw;  the  controversy  b^ng  whettier 
Ellen  Q,  Bradshaw,  the  grandchild,  takes 
anything  under  the  second  deed,  or  whether 
the  whole  tract  goes  to  the  defUidant,  Cyn- 
thia  Stansberry,  as  the  only  child  who  out- 
lived the  widow. 

E  U  Travis,  of  Halifax,  and  J.  M.  Plcot,  of 
Littleton,  for  appellants.  Jos.  P.  Plppen,  of 
Littleton,  R.  C.  Dunn,  of  Enfield,  and  BUlott 
Clark,  of  Halifax,  for  appellee. 


FEB  CURIAM.  [1]  The  motlott  of  the 
appellee  to  dismiss  the  appeal  for  foilure  to 
print  the  record  and  brlete  In  accordance 
with  the  rules  of  this  court  is  allowed.  The 
number  of  appeals  has  been  increasing  year 
by  year  under  conditions  heretofore 
and  with  the  addlttonal  faculties  for  trUla 
In  the  superior  courts,  teought  about  by  four 
new  judicial  districts,  we  may -reasonably  ex- 
pect a  further  Increase  of  from  IS  to  20  per 
cent  It  is  therefore  necessary  to  have  rules 
of  procedure  and  to  adhere  to  than,  and.  If 
we  relax  them  In  favor  of  one,  we  might  mm 
well  abolish  them. 

[2]  We  have,  however,  examined  tbe  rec- 
ord and  are  of  oplni«i  no  error  was  com- 
mitted on  die  trtaL  TbB  tom  "snrvivliig 
children,"  In  the  deed  undw  whidi  ttie 
plaintiff  claims,  means  (AUdr^  living  at  th* 
death  of  the  lite  tenant  and  would  not  In- 
clude the  pUtlntiff,  a  grandchild,  under  Lee 
V.  Baird,  1S2  M.  a  766.  44  8.  a  eOS. 

Appeal  dismissed. 

(163  N.  C.  107) 

FIBBCB  et  aL  V.  STALLXNQS  et  aL 

(Supreme  Oonrt  of  North  Carolina.   Sept;  9L 

1913.) 

FEAUDUUIIT  ConVBTANCES  ({  172*)  —  Wbo 
Mat  Avoid— Hkibs  of  OaAimiB. 
.  Tbe  heirs  of  a  grantor  cannot  maintain  an 
'  action  to  set  aside  a  deed  executed  by  him  with 
intent  to  defraud  bis  creditors;  the?  are  con- 
cluded  by  the  deed  of  their  ancestor,  and  as  to 
them  tbe  grantee  acquired  a  good  title. 

[Ed.  Note. — For  other  cases,  see  Fraudnlent 
Conveyances,  Cent  Dig.  SI  623-^,  642;  Dec. 
Dig.  S  172.*1 

Appeal  from  Superior  Cour^  J<dmatoa 
County ;  Garter,  Judg& 

Actkm  by  Luther  Fierce  and  others  against 
Julia  StalUngs  and  anotha  to  set  aside  a 
deed.  From  a  Judgment  for  defendants,  the 
plalntlfls  appeal.  Affirmed. 

Abell  &  Ward,  of  Smlthfleld,  for  appellants. 
F.  H.  Brooks,  of  Smlthfleld,  for  aiqpellees. 

HOKE,  J.  The  complaint  alleged,  in  sub- 
stance, that  on  Ist  day  of  June,  1909,  D.  F. 
Pierce,  owning  several  tracts  of  land,  con- 
veyed same  to  his  then  wife,  Julia  Pierce, 
since  Intermarried  with  defendant  StalUngs, 
and  that  said  conveyance  was  made  with  in- 
tent to  delay,  binder,  and  defraud  the  credi- 
tors of  the  grantor ;  that  said  grantor  hav- 
ing died,  the  plaintiffs,  his  childen  and  heirs 
at  law,  instituted  the  present  action  to  set 
aside  said  deed  by  reason  of  said  fraudulrat 
purpose.  There  Is  no  allegation  nor  sug- 
gestion in  the  complaint  that  the  plalntiflk 
are  creditors  of  tbe  grantor  or  purchasers 
for  value,  etc ;  they  claim  only  as  hdrs  at 
law,  and,  this  being  true,  plaintiffs  are  con- 
cluded by  tbe  deed  of  thdr  ancestor;  as  to 
Ihem,  the  defendant  acquired  a  good  title. 
Saunders  v.  Lee,  101  N.  C  3,  7  S.  E.  690; 
ElUngton  V.  Cnrrle,  40  N.  C  21;  Waite  on 
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Fraudulent  OonTeyftncea,  f  121 ;  R^olda  t. 
Faust,  179  Mo.  21,  77  S.  W.  8S6 ;  CampbeU 
et  aL  T.  RoBB.  187  111.  SOS,  08  N.  B.  686.  In 
the  citation  from  Walte,  supra,  the  author 
says:  "The  heir  of  a  grantor  cannot  Impeach 
his  ancestor's  deed  on  the  ground  that  It  was 
made  In  fraud  of  creditors,  for  he  can  claim 
no  right  whldi  the  ancestor  was  estopped 
from  setting  up."  And  In  Saunder's  Case, 
supra,  it  was  held:  "A  converance  made  with 
an  int^t  to  defraud  creditors  Is,  neverthe- 
tess,  Talid  against  the  maker  and  all  others, 
except  creditcnrs  and  those  who  purchase  un- 
der a  sale  made  for  their  benefit,  and,  until 
tiie  title  thus  conveyed  Is  divested  by  some 
proceeding  Instituted  by  the  creditors,  it  Is 
sufficient  to  support  an  action  for  the  recov- 
ery of  the  land  and  damages  for  Its  detra- 

tlOD." 

There  is  no  error,  and  the  Judgment  sus- 
taining the  denniner  Is  affirmed. 
Affirmed. 

on  N.  C.  108) 

MONDS  V.  TOWN  OP  DUNN. 

(Svpreme  Court  of  North  Carolina.   Sept.  24, 

1»13.) 

1.  MUNIOZPAI.  GOBFORATIOHS    (S    790*)  —  Dl- 

racTS  IN  Stbeets— NonoB  oi^Eviderok. 
Bridence  that  the  witness  told  a  day  labor- 
tr  employed  by  a  town  to  trim  street  lights 
and  do  otber  work  that  tbe  witness  had  re- 
ceived a  shock  at  an  electric  street  light,  near 
which  plaintiff's  intestate  was  subsequently 
found  dead,  was  inadmisrible,  aa  notice  to  a 
day  laborer  ia  not  notice  to  the  town. 

[Ed.  Note.— For  other  case,  see  Munidpal 
Corporations,  Cent  Dig.  Sf  iBiS,  16M;  Dec 
Dig.  i  700.*] 

2.  MUNICIFAL  CoBPOBATIONa  (i  S18*)  —  DB- 

vxcTiTE  Stbeets— Evidence. 

Evidence  thaL  four  days  before  plaintiff's 
intestate  was  found  dead  85  feet  from  an  electric 
street  light,  the  witness  had  reached  np  to 
take  hold  of  tbe  light  and  received  a  shock  was 
inadmissible  where  notice  was  not  given  the 
town  and  there  was  no  evidence  that  the  light 
was  any  lower  the  night  deceased  met  his  death. 

[Ed.  Note.— For  other  cases,  see  Maniclpal 
Corporations,  Cent  Dig.  U  1726-1738;  Dec. 
Dig.  J  818. •! 

3.  Evidence  (|  474*)— OFinzoM  BnmHOB— 
Pebsdnal  Knowledge. 

The  sDperintendent  of  a  city's  light  depart- 
ment  during  a  period  of  two  or  three  years, 
though  diaclaimiti^  to  be  an  expert,  could  testify 
that  he  had  received  a  110-volt  electric  shock 
and  it  was  not  deadly,  and  that  be  had  exam- 
iced  a  certain  transformer  and  it  was  all  right, 
as  these  were  matters  of  personal  experience 
and  observation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  2196-2219;  Dec.  Dig.  (  474.*] 

4.  Municipal  Co&pobations  (|  SIS*)— Dxfeo- 
TivB  Stbeets— Evidence. 

Testimony  was  admissible  that  the  witness 
saw  decrased,  alleged  to  have  been  killed  by  a 
ahock  from  an  electric  light  wire,  before  he  was 
moved  and  there  were  no  wires  about  his  feet, 
that  ibt  light  and  pole  near  where  the  death  oc- 
curred were  all  ngbt  two  or  three  days  be- 
fore, and  the  transformer  was  all  right  the  next 
day.  which  was  as  soon  as  it  could  be  inspected, 
and  that  the  primary  wire  wSa  not  touching 


the  secondary  wires  l&e  not  day,  which  was  as 
soon  as  he  notieed. 

[Ed.  Note.— For  oflnr  oases,  see  Municipal 
Corporations  Gent  Dig.  |i  1720-1788;  Dec 
Dig.  I  81&*] 

5.  Appeal  and  Ebbob  <{  1008*)  —  Rbtixw  — 
Habmlbbs  Ebbob— BxOLUBion  or  Btidbhcx. 

Error,  if  any,  in  exelnding:  testlnHmy  ttf 
an  electrician  as  to  Iwrw  much  voltsge  the  wires 
carried  to  a  certain  arc  light  and  what  voltage 
it  would  take  to  operate  it  was  cured  by  the 
subsequent  admission  of  testimony  of  the  same 
witness  that  In  his  ophdon  it  would  take  1«100 
volts. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Die.  ff  419^420<M204,  4206; 
Dec  Dig.  S  106&*] 

6.  MnNIOIFAI.  COBPOBATZONS  ({  763*)— DxiKO- 
TivE  Stbeets— Gabb  Bxquxbbd. 

A  town  operating  an  electric  Ug^t  plant  Is 
not  required  to  use  tbe  ^'latest  improvM  meth- 
od" of  suspending  arc  lights  to  &.void  injuring 
persons  coming  in  contact  with  its  wires,  with- 
out regard  to  wliether  such  methods  are  in 
general  use. 

[Ed.  Note— For  other  casM,  see  Municipal 
Corporations.  Cent  Dig.  H  1612-1615;  Dec 
Dig,  I  768.*] 

7.  Municipal  Cobpobationb  (|  818*)— Detbo- 
tivb  Stbeets— Evidence. 

Evidence  as  to  whether  the  voltage  on  an 
electric  light  wire,  by  which  deceased  was  al- 
leged to  have  been  killed,  would  not  hsve  been 
greater  than  110  volts  if  tbe  insulation  on  the 
primary  wire  bad  been  defective  was  inadmis- 
sible, where  there  was  no  evidence  that  the  In- 
sulation was  defective. 

[Ed.  Note.— For  other  case^  see  Mnnidpal 
Corporations,  Gent  Dig.  U  172fr-17S8;  Dec. 
Dig:  I  SlS!^ 

8.  Municipal  Cobpobationb  ({  819*)  —  Db- 
FECTivB  Stbeets— BuBDEN  op  Pboop. 

Plaintiff  was  required  to  show  by  the  great- 
er weight  of  evidence  that  the  defendant  town 
failed  to  exercise  proper  care  in  tbe  perform- 
ance of  its  legal  duties  to  plaintiCTs  iiitestate, 
whose  death  was  alleged  to  have  been  due  to  a 
shock  from  an  electric  light  wire,  and  that  soch 
negligent  breach  id  duty  was  the  proximate 
cause. 

[Ed.  Note.— For  oOier  cases,  see  Municipal 
Corporations,  Cent  Dig.  SI  17S&-1748;  Dec 
Dig.  S  819.*] 

9.  Municipal  Cobpobationb  ({  852*)— Db- 
TEonvB  Stbers— Cabe  Bbquibbd. 

A  town  operating  an  elecbrie  light  plant 
must  use  that  degree  of  care  fliat  a  reasonably 
prudent  man  would  use  under  like  circumstanc- 
es to  avoid  injuring  persons  coming  in  contact 
with  electrically  charged  wires,  and  It  Is  charg- 
ed with  a  oonnnuouB  duty  of  taking  reasonabis 
precaution  to  keep  its  appliances  in  proper  con- 
dition. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1809;  Dec.  Dig.  | 
852.*] 

10.  TBIAI.  ({  256*)— InSTBUOnONB— RBIlUBBia 

— Neobsbitt  fob  ^quebt. 

Where  the  court  has  given  a  proper  in- 
struction on  a  part^lar  subject,  if  a  party 
desires  more  spedfic  instrucllonB  he  must  ask 

for  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  628-641 ;  Dec  Dig.  |  256.*] 

11.  Affkal  and  Ebbob  (|  1066*)— Rbvixw— 
Habiclbss  Ebbob— iNffTBucTiONB. 

An  instruction  stating  tbat  the  degree  of 
care  required  of  a  town  operating  an  electric 
light  plant  was  merely  reasonable  care,  if  er- 
ror, was  without  prejudice,  where  there  was  no 
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erldeoce  whatever  Bhowlnff  any  qegligence  of  the 
town  which  wonld  have  broagbt  the  electric 
licht  wiR^  from  which  deceased  was  alleged 
to  have  nceived  «  fatal  ahock.  to  the  Etoand 
or  within  reach  or  ao  low  aa  to  be  unaafe. 

[Ed.  Note.— For  other  caae^  "%.^S!P^,J^ 
Brror,  Cent  Dig.  I  4220;  Dec  Dig.  (1066.*] 

12.  MninoiPAL  Cobfobationb  (|  822*)— Db- 

ROTXVB  STBBETS—lNsntUCTIONB. 

Tbere  was  do  error  in  instructing  that  de- 
fendant contended  that  plaintifPs  intestate  him- 
self lowered  the  electric  street  light  and  wires 
near  which  he  was  found  lying  dead,  and  that 
If  the  intestate  did,  b;  meddling  with  the  ctiaio, 
lower  the  light  and  received  a  fatal  shock  from 
the  wires,  pUintiS  could  not  recover. 

[Ed.  Note.— For  other  cascL  see  Moniclpal 
GorporaUons,  Gent  Dig.  H  1758-1782;  Dee. 
DlgTl  822.*I 

Appeal  from  Superior  Court;  Harnett  Coon- 
ty;  Carter.  Judge. 

Action  by  N.  B.  HondB,  Administrator, 
against  the  Town  of  Dunn  to  recover  dam- 
ages for  the  alleged  negligent  Idlling  of  plain- 
tllTs  Intratate.  From  a  Judgment  for  th« 
defendant,  plainHff  appeals.  Affirmed. 

B.  r.  Young  and  B.  J.  Godwin,  both  of 
Dnnn.  for  appellant  Clifford  &  Townsend, 
of  Dunn,  for  aK>dlea. 

CLARK,  C.  J.  The  plalntUTs  Intestate  was 
found  dead  near  a  street  crossing  in  the  town 
of  Dunn  on  a  rainy  night  In  December;  his 
head  and  body  submerged  to  the  waist  in  the 
water  In  a  ditch  4  feet  deep,  bis  feet  and  legs 
being  on  the  bank.  His  feet  were  near  an 
electric  light  post  wlilch  was  on  the  edge  of 
the  street,  across  the  ditch  from  the  sidewalk. 
On  the  pole  were  the  electric  light  wires  of 
the  defendant  town  which  were  owned  by 
the  town.  An  arc  light  was  suspended  over 
the  center  of  the  street  crossing  about  35  feet 
from  where  the  body  was  found.  There  was 
a  chain  connected  therewith,  by  means  of 
which  the  lamp  was  lowered  and  raised. 
This  chain  was  out  of  the  reach  of  persons 
passing  along  the  street,  as  the  witness  Free- 
man, who  was  6  foot  tall,  had  to  reach  np  to 
get  It  Late  in  the  afternoon  before  the  body 
was  found,  the  lamp  was  suspended  In  Its 
place  as  usnaL  At  the  time  the  body  was 
found,  about  9  o'clock  at  night  the  lamp  was 
lying  on  the  ground  in  the  middle  of  the 
street.  One  of  the  secondary  wires,  which  it 
was  testified  carried  a  voltage  of  llO;  was 
found  detached  therefrom. 

This  action  Is  brought  to  recover  damages 
for  the  alleged  negligent  killing  of  the  plain- 
tiCT'a  intestate  alleged  to  have  been  caused  by 
the  defendant's  electric  wires  which  were 
found  down  on  the  street  as  above  set  forth. 
Upon  this  evidence  the  court  might  well  have 
directed  a  nonsuit  There  was  slight  if  any, 
evidence,  beyond  mere  conjecture,  tliat  the 
death  of  the  Intestate  was  caused  by  coming 
In  contact  wltb  the  wire  36  feet  off  or  that 
there  was  any  negligence  of  the  defendant 
which  caused  the  contact  If  any  had  been 


shown.  He  wasaotfmmdlnewtMtiritbtli* 
wire  bnt  8S  fMt  away. 

[1]  Tt»  first  ezcwtliui  Is  to  tbe  ezcliiBlm 
of  tbe  evidence  of  the  vitneM  Lyikch.  wbo 
teettfled  that  a  short  time  iirlor  to  Uie  deatb 
of  file  deceased  lie  told  one  Freeman  tliat  be 
bad  recelTed  a  sboA  tbwe  on  tbe  Monday 
previoua.  Fre«nan  having  later  testlfled 
that  be  was  blred  Uie  day  tbe  town  to 
trim  lanqis  and  do  other  work  by  tbe  superin- 
tendent employed  by  tbe  cUy,  flw  oonrt 
directed  tbe  Jury:  **Ton  wUl  not  oonslder 
any  evldenoe  to  tbe  ect  tbst  P.  T.  Lyndi 
gave  any  notlCB  to  Mx.  VnemanJ*  It  cannot 
be  that  a  remark  to.  a  day  laboror  was  a  no* 
tlce  to  tbe  town.  Sncb  erlctanee  ts  only  com- 
petent as  actual  notios  to  Oie  town,  vlien  it 
Is  given  to  an  offlcer  whose  duty  and  Interest 
it  Is  to  Inform  tbe  town  autboritieB,  or  wbo 
has  authority  btansdf  to  act  In  tbe  matter. 
A  notice  to  a  day  laborer  on  tbe  street  of 
New  Toric  or  London  that  tbere  la  a  def^ 
in  the  pavemMit  certainly  could  not  be  con- 
strued as  flxli^  tbe  town  with  liability  by 
reason  of  such  notice.  The  same  rule  of  law 
applies  to  the  town  of  Dunn.  It  might  be 
that  the  town  should  bave  taken  notice  of 
tbe  defect  If  there  was  one.  But  certainly 
It  was  not  competent  to  show  that  it  bad 
actual  noUoe  by  reason  of  a  tematk  made  to 
a  day  laborer  emplt^ed  by  tbe  town.  28  Gyc 
1397-1399. 

[2]  The  witness  further  testified  that  on 
Sunday  night  before  the  plaintiff's  intestate 
was  killed,  be  crossed  at  that  place  and  tbe 
lamp  was  not  giving  any  light  He  thought 
he  would  shake  it  and  reached  up  high  to 
shake  it  and  when  he  did  got  a  considerable 
shock.  He  did  not  tell  any  of  tbe  town  com- 
missioners about  it  that  he  remembers.  The 
shock  gave  him  a  peculiar  feeling.  This  evi- 
dence was  stricken  out  by  tbe  Judge  at  the 
conclusion  of  the  testimony;  there  being 
nothing  to  show  that  the  wire  was  any  lower 
on  Thursday  night  or  connecting  tbe  In- 
testate In  any  way  with  being  struck  by  rea- 
son thereof.  According  to  Lynch's  testimony 
the  wire  was  out  of  bis  way  and  he  received 
the  shock  only  because  he.  a  very  tall  man, 
reached  up  and  grasped  the  light 

[S,  4]  Bizzell,  the  city  superintendent  of  the 
defendant's  light  and  water  department  tes- 
tified that  the  lamp  was  suspended  in  the 
middle  of  the  street  by  a  cable.  He  said 
that  while  the  voltage  on  tbe  primary  wire 
was  2,300,  the  voltage  on  tbe  secondary  wire 
from  tbe  transformer  to  tbe  lamp  was  110^ 
and  that  such  voltage  was  not  dangerous 
and  would  not  give  much  of  a  shock;  that 
he  had  received  a  shock  from  a  llO-Tolt  cur- 
rent and  It  was  not  much  of  a  sbod^  Tbe 
plaintiff  excepted  because  the  witness  was  al> 
lowed  to  testify  that  110  volts  was  not  con- 
sidered a  deadly  current  But  tbe  witness 
stated  that  be  spoke  on  his  own  experience. 
The  plaintiff  also  excepted  because  Bizzell 
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testified  tbat  tbe  primary  wire  dU  not  oome 
In  contract  .with  the  aecondary  wires  Imi 
were  above  Uiem;  Oiat  he  did  not  notice  the 
wire  on  that  day  bat  did  eo  on  the  next  day. 
This  witness  further  testified  that  the  dead 
man  had  not  becih  moved  when  he  got  there ; 
that  there  were  no  wires  about  his  feet ;  tbat 
be  inspected  this  light  and  pole  two  or  thriee 
days  prior  to  the  time ;  and  he  also  examined 
tbe  transformer  on  that  pole  the  next  day, 
which  was  as  soon  ae  It  could  be  done,  and 
found  them  all  right  The  plaintiff  excepted 
to  this  testimony.  Tbe  witness  stated  that  he 
had  not  taken  any  course  in  electridl?  and 
did  not  profess  to  be  an  expert,  and  all  the 
experience  he  had  had  was  being  in  charge 
of  the  electric  light  business  of  this  town 
for  two  or  three  wears  past  We  do  not 
see  any  error  in  admitting  the  testimony 
which  was  a  matter  of  observation  on  the 
part  of  the  witness  who  was  in  chsrge  of  the 
business  and  bad  been  for  two  or  three  years 
past  There  was  other  evidence  that  there 
were  no  vrlres  found  in  contact  with  the  body 
of  the  defendant  and  none  to  the  contrary 
that  the  light  In  question  was  hanging  in  its 
nsnal  position  late  In  the  afternoon  before 
the  body  of  the  deceased  was  found  that 
Bight  In  the  T^ly  there  was  testimony 
tending  to  show  that  the  plalntUTs  right 
hand  was  bnmed  on  tbe  Inside  as  If  he  has 
taken  hold  of  sometlilng  and  tbat  there  was 
a  bHater. 

[f ]  C  W.  Tbompmax,  wltneaa  for  tbe  plain- 
tiff, tesUOed  that  be  was  an  dectrldan  but 
be  bad  not  examined  the  entire  line  of  poles 
from  the  crossing  ^era  tbe  body  was  found 
to  the  power  plant;  that  be  had  been  over 
a  part  of  the  line.  He  was  asked:  Bow 
much  voltage  do  tiiese  wires  carry  to  tbe  arc 
light  as  described  by  Mr.  Blzztf  1  In  bis  tes- 
ttmony,  and  how  much  voltage  weald  It  take 
to  operate  an  arc  l^t  as  described  by  BIe- 
a^  and  as  th^  are  nsnally  snspended?  This 
evidence  was  exelnded,  and  the  plaintiff  ex- 
ceed. But  the  witness  was  aliowed  further 
to  testis  that  be  could  form  an  <vlnion 
satisfactory  to  himself  as  to  how  much  volt- 
age It  would  take  to  operate  such  an  arc 
light  as  was  described  by  Mr.  Blzzell ;  that 
in  his  opinion  It  woald  take  1,100,  though  It 
could  be  operated  on  110-volt  current  If  a 
rheostat  was  cut  in  on  one  ride;  that  he  had 
never  known  a  street  arc  light  operated  on 
110-volt  current;  that  if  the  primary  cur- 
rent is  2,300  volts,  it  woald  be  an  exception- 
al transformer  that  would  cut  it  down  to  110 
at  one  step  but  It  could  be  cut  down  to  1,100. 
If  there  had  been  error  In  excluding  the 
previous  questions  to  Mr.  Thompson,  It  was 
folly  cured  by  the  admission  of  this  testi- 
mony by  him. 

[t,  7]  The  court  excluded  a  request  by  the 
plaintiff  to  Mr.  Thompson  to  explain  to  the 
Jury  the  "latest  Improved  method"  of  sus- 
pending arc  lights.  In  this  we  do  not  see 
any  error.  Witsell  v.  Railroad,  120  N.  O. 
T9S.E^-20 


607,  27  a  ID.  126.  The  witness  fnrther  stated 
that  be  had  not  taken  any  course  in  s 
technical  school  nor  at  college  and  his 
experience  was  mainly  acquired  by  work 
at  the  business.  It  would  seem  t^iat  his 
QUaQflcatlcHis  as  expert  were  about  the  same 
as  those  of  Mr.  Blzzell.  This  witness  was 
farther  asked:  "If  the  insulation  on  the 
primary  wire  bad  been  defective  and  the 
light  had  been  ont  of  proper  care,  would  It 
not  have  caused  a  larger  voltage?"  There 
was, no  evidence  that  the  insolation  on  the 
primary  wire  was  defective,  and  the  hy- 
pothetical question  was  properly  excluded. 

[I,  I]  Tbe  court  charged  the  Jury  that  the 
plaintiff  was  required  to  show  by  the  greator 
weight  of  evidence  tbat  there  was  a  failure 
to  exercise  proper  care  In  the  performance 
of  legal  duties  which  the  defendant  owed  to 
tbe  plaintiff  (1.  e.,  that  degree  of  care  which  a 
reasonably  prudent  man  should  ose  under 
like  circumstances),  and  that  such  negligent 
breach  of  duty  was  the  proximate  cause 
of  the  injury  (explaining  correctiy  what  was 
"jwDztanate  caase"))  and  that  posons  In  con- 
trol of  electric  ai^Ucances  are  charged  with 
a  continuous  duty  of  taking  reasonable  pre- 
caution to  keep  tb^  appliances  In  proper 
condition.  lUs  Is  substantially  tbe  diuge 
approved  in  Bamsbottom  v.  BaUroad,  188  M. 
G.  88,  60  a  B.  448. 

■  [II,  11]  If  tbe  plaintiff  desired  more  specif- 
ic Instmctions,  be  diould  ban  asked  for 
them.  Simmons  v.  Davenport  140  N.  O. 
407,  6S  S.  B.  225.  Becddes.  tbe  plaintiff  could 
not  have  been  prejudiced  as  there  was  no  evl- 
d^ce  whatever  showing  negligence  of  the 
%efendant  whi(A  would  have  brought  tbe 
wire  to  tbe  sronnd  or  in  reach  of  the  Intes- 
tate, nor  that  tbe  wire  hung  lower  than  was 
aate  or  usuaL 

[12]  Tbe  court  further  <ihazged  tbe  Jury; 
"The  defendant  contends  tbat  then  is  sndi 
an  extent  of  mystery  Introduced  In  the  case 
by  evidence  trading  to  show  a  bum  in  both 
hands  and  foot  that  upon  all  the  evidence 
they  should  not  be  convinced  that  the  death 
of  the  plaintiff's  intestate  was  caused  from 
wires  being  down  in  tbe  first  instance  but 
rather  that  the  plaintiff's  intestate  himself 
brought  the  wire  down."  After  stating  this 
contention,  tbe  court  added:  "Of  course  It  is 
hardly  necessary  for  me  to  tell  yon  that  U 
the  plaintUTs  intestate  came  to  his  death  by 
meddling  with  the  chain  and  then  received 
the  sho<±  from  the  wires  which  he  had  him- 
self brought  down,  he  would  not  be  entiUed 
to  recover,  and  upon  such  finding  of  fact  it 
would  be  your  duty  to  answer  the  first  issue 
*No.* "  The  plaintiff  excepted  to  tiie  above 
Instructions,  but  we  find  no  error. 

The  whole  charge  Is  not  sent  up.  and  it 
does  not  appear  that  there  were  any  Instruc- 
tions asked  and  refused.  Upon  tbe  whole 
case,  we  find  no  error  entitling  the  plaintiff 
to  a  new  trial.  There  was  no  evidence  tend- 
ing to  show  tijat  flie  wlr^g^t^^jgKbMgtC 
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ncgllg^ce  of  the  defendant  Indeed,  the  evi- 
dence was  scarcely  snfficient  to  justify  sub- 
mitting the  case  to  the  Jury.  They  hare, 
howerer,  found  the  Issae  in  favor  of  tlie  de- 
fendant. 
No  erroi: 

(US  N.  c.  «1) 

McCULLBRS  et  aL  T.  GHBATHAM  et  aL 

(Supreme  Court  of  North  Garolhia.   Sept  24, 
lfll3.) 

1.  Appeal  ard  Bbbob  (|  1022*)— Bktzbw— 
Finding  vt  Rbbi^beb. 

A  referee's  findings  of  fact  approved  by 
the  trial  judfe,  will  not  be  reviewed  on  appeal 
when  there  la  some  evidence  to  support  them. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SS  4015-401S;  Dec  Dig.  8 
1022.^] 

2.  Ebtoppei,  (S  67*)— Olaih  undeb  Contbact 

— SOBSKQUENT  QlaIU  OF  RESCISSION. 

A  tenant  after  lutvlng  contracted  to  sell 
his  share  of  a  crop  of  tobacco  to  his  landlord, 
Joined  with  his  mortgagee  in  an  action  for  the 
tobacco  and  seized  the  same  under  a  requisition. 
Upon  the  landlord's  request  however,  the  to- 
bacco was  later  surrendered  to  him  and  sold  by 
him.  Held,  that  the  landlord  was  estopped  on 
an  accounting,  after  accepting  the  tohu:co  and 
selling  it  to  assert  that  be  was  liable  only  for 
the  value  of  the  tobacco  and  not  for  the  con- 
tract price  In  that  the  contract  of  sale  to  him 
by  the  tenant  was  rescinded  by  the  bringing  of 
the  action,  since  he  had  elected  not  to  treat  it 
as  a  rescission. 

[Ed.  Note. — For  other  cases,  see  Elatoppel, 
Gent.  Dig.  {|  163,  164 ;  Dec.  Dig.  {  67.*] 

Appeal  from  Superior  Gonrt,  Johnston 
County ;  Carter,  Judge. 

Action  by  D.  H.  McCuUers  and  others 
against  Claude  Cheatham  and  others.  FroAi 
a  Judgment  in  favor  of  plaintlfCs,  defrndams 
appeal.  Affirmed. 

This  was  originally  an  action  for  the  re- 
coTery  of  a  lot  of  leaf  tobacco  raised  by  B. 
T.  Parham  on  defendant's  farm,  known  as 
the  "Widow  Wliitl^'8  place."  Parham  was 
the  tenant  of  defendants  in  1910.  culUvaUng 
the  farm  on  shares.  Plaintiff,  D.  H.  McGnl- 
lers,  made  advancea  to  him  In  money  and 
sallies,  under  a  contract  betwmn  them. 
Defendants  bought  Parbam's  one^alf  share 
of  the  tobacco  raised  on  the  farm  for  $400 
but  never  took  possession  of  it.  Plaintiff 
seized  it  under  ttae  process  bat  surroidered 
it  to  defendants  in  a  short  while,  and  the 
latter  accepted  it  Parham  had  given  plain- 
tiff D.  H.  McCullers  a  mortage  on  the  crop 
for  the  advances  and  afto^ards  assigned  Ills 
Interest  in  the  crop  to  him.  This  acUon  was 
finally  turned  Into  one  for  an  accounting  be- 
tween the  parties  and  waa  referred  for  that 
purpose.  The  referee  found  the  ^cts  In  fa- 
vor of  plaintiffs  and  reported  that  defendants 
were  indebted  to  plaintiff  D.  H.  McCullers 
in  the  sum  of  I270.8S.  This  report  was  ap- 
proved and  confirmed  by  the  court,  upon  ex- 
ceptioDS  thereto  filed  by  the  defendants,  save 
as  to  two  Items  allowed  the  plaintiff  by  the 


referee,  which  were  strlcben  from  tiie  amount 
found  by  the  referee  to  be  due,  and  reduced 
the  said  amount  to  $196.89.  There  was  Judg- 
ment for  this  amount  and  costs,  including 
one-half  of  the  referee's 

T.  T.  Hlcbs,  of  Henderson,  tor  app^lants. 
Ab^  ft  Ward,  of  Smlthfield.  and  Jaa  H.  Pon. 

of  Raleigh,  for  appellees. 

WALKER.  J.  (after  stating  the  facts  as 
above).  [1]  The  misfortune  of  the  defend- 
ants In  this  case  la  that  ttae  referee  has  found 
all  the  essential  facts  against  tfa^.  and 
when  these  findings  were  reviewed  and  ap- 
proved by  the  Judge,  upon  consideration  of 
the  report  and  the  exceptions,  there  being 
evidence  to  warrant  them,  we  are  precluded 
from  changing  the  report  in  this  respect  but 
must  dedde  the  case  upon  toe  findings  of 
fact,  as  made  by  ttae  referee  and  approved  by 
ttae  court  We  recently  stated  the  rule  of 
practice  in  this  respect:  "We  will  not  review 
the  referee's  findings  of  fact  which  are  set- 
tled, upon  a  consideration  of  the  evidence 
and  approved  by  the  Judge,  when  exceptions 
are  filed  thereto,  If  there  Is  some  evidence  to 
support  them.  Boyle  v.  Stalllngs,  140  N.  C. 
524,  63  S.  B.  346 ;  Harris  v.  Smith,  144  N.  C 
439,  67  8.  E.  122,  and  cases  cited;  Iliomton 
r.  McNeely,  144  N.  C.  622.  B7  S.  B.  400;  Prey 
V.  Lumber  Co.,  144  N.  C.  759  [5T  S.  E.  4641." 
Thompson  v.  Smith.  160  N.  C.  266,  75  S.  E. 
1010.  The  assignments  of  error  in  toe  case 
are  neaiiy  all  addressed  to  the  findings  of 
fact,  and,  as  there  is  no  question  of  law  or 
1^1  toference  involved  in  them,  there  is 
nothing  that  we  can  review  or  revise 

[I]  The  defendants  do  contend,  thoosb. 
that,  by  seizing  the  tobacoo  ondtf  the  requisi- 
tion Issued  in  this  case,  the  plaintiffs  tesdnd- 
ed  the  sale  of  it  by  Parham  to  them,  and  ctm- 
seqa«itly  that  th^  are  liable  only  for  the 
real  value  of  ttae  same  instead  of  9400,  the 
contract  price  and  the  amount  charged  i^aliist 
them  in  tiie  account  by  the  rtferee  for  tbe 
tobacco.  But  not  so  as  we  view  the  thcta. 
The  sale  of  the  t(Aaoco  was  a  casta  tramw;- 
tion,  as  appeam,  and  defendants  had  not 
paid  for  it  nor  taken  possesslott  of  It  The 
title,  ther^re,  bad  not  vested  in  them. 
They  had  metely  a  contract  of  saleu  MlUhls^ 
V.  Erdman,  98N.  G  292,  8aaL621,2Am. 
St  Rep.  S34 ;  B.  c  103  N.  a  27,  8  S.  B.  582: 
Railroad  Co.  t.  Barnes,  104  N.  a  25.  10  S. 
B.  88.  Besides,  the  d^endants  tiected  not 
to  treat  the  plaintiff's  action  as  a  readsalon 
of  the  contract  Plaintiffs  Instnuited  the 
sheriff  to  deliver  the  tobacco  to  defaadants, 
and  this  was  done  and  it  was  received  by 
them  without  any  objection.  They  did  not 
think  at  that  time  to  insist  on  a  rescission 
and  to  refuse  to  take  the  property  but  rather 
elected  to  stand  by  It  and  avail  themselves  of 
it  Having  done  so,  we  cannot  hear  theoi, 
when  th^  now  take  the  opposite  position,  by 
repudiating  what  th^  tlien  diose  to  do  and 
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rely  upon  the  rescisslcai  of  the  Bal&  When  a 
party  U  gira  a  dudce  betweoi  inccniBlsteiit 
rights,  be  miut  make  his  election  once  for 
alL  We  said  of  this  principle  In  Norwood  t. 
Lasslter,  132  N.  C.  62,  43  S.  EL  609:  "When  a 
party  has  the  right  to  ratify  or  reject,  be  Is 
pnt  thereby  to  his  election,  and  he  mnst  de- 
cide^ once  for  all,  what  he  will  do,  and,  when 
his  election  is  once  made,  it  Immediately  be- 
comes Irrerocable.  This  Is  an  elementary 
principle.  Austin  v.  Stewart,  126  N.  C.  526, 
36  S.  R  37.  He  covdd  not  accept  the  mosey 
derived  from  the  sale  and  at  the  same  time 
reserve  the  right  to  repudiate  the  sale.  Kerr 
V.  Sanders.  122  N.  C.  635,  29  S.  B.  943;  Men- 
denball  r.  Mend^aU,  63  N.  C.  287.  It  Is 
familiar  learning  that,  when  two  inconsistent 
benefits  or  altematlTe  rights  are  presented 
for  the  choice  of  a  party,  the  law  Imposes 
the  dnty  upon  him  to  decide  as  between  them 
which  he  will  take  or  enjoy,  and  after  he  has 
made  the  election  he  must  abide  by  It,  espe- 
cially when  the  nature  of  the  case  requires 
that  he  should  not  enjoy  both,  or  when  inno- 
cent third  [wrtles  may  sutFer  If  he  is  per- 
mitted afterwards  to  change  his  mind  and 
retract."  The  same  is  substantially  stated  In 
Austin  v.  Stewart,  supra.  "Where  a  person 
has  taken  possession  of  or  exercised  acts  of 
ownership  over  property  under  a  claim  of 
title  or  right,  he  Is  estopped  to  set  up  a 
claim  InconslBteDt  with  that  nnder  which  he 
has  acted."  16  Cyc.  803,  citing  numerous 
authorities  In  note  18  to  support  this  text. 

It  would  prejudice  the  plaintiff  D.  H.  Mc- 
Collers  if  defendant  should  now  be  per- 
mitted to  act  In  r^udiatlon  of  his  claim  of 
ownership,  when  he  received  and  appropri- 
ated the  property  as  his  own,  with  the  con- 
sent of  the  other  parties,  who  ordered  it  to 
be  delivered  to  him  by  the  sheriff,  conceding 
his  right  to  it  under  the  contract  He  did 
not  have  the  full  title  at  first  but  acquired  it 
by  the  delivery  of  the  tobacco  to  him  after- 
wards, and,  having  taken  it  as  owner  under 
the  contract,  he  must  pay  the  stipulated  price 
and  not  merely  its  value.  As  plaintiffs  ap- 
pear not  to  have  been  In  the  wrong  originally, 
the  claim  of  damages  for  a  wrongful  seizure 
of  the  tobacco  cannot  be  sustained.  We  have 
so  far  treated  the  case  as  if  tiie  bringing  of 
this  salt  for  the  tobacco  was  a  repudiation  of 
the  contract  of  sale,  as  contended  by  the  de- 
fendant,  bnt  this  position  may  be  serionsly 
qne8tloiied<  It  takes  two  to  make  a  contract, 
and  the  consent  of  both  la  required  to  un- 
make It  The  defendants  never  abandoned 
their  right,  bnt  on  the  contrary,  as  appears 
by  th^r  answer,  flrst  begged  plaintiff  for 
the  possesdon  of  the  tobacco,  asserting  theAr 
title  to  It,  and,  when  this  entirely  foiled, 
th^  threatened  plaintiffs  with  a  lawsuit  if  it 
was  not  surrendered  to  them,  and  finally  re- 
c^ved  it  aa  their  property  under  the  con- 
tract, dalmlng  It  as  their  own.  Subsequent- 
ly they  sold  it  In  market   Not  only  Is  this 


tm^  bnt  in  their  answw  fb^  actually  claim 
damages  for  the  s^znre  as  violative  of  tbsAr 
rights  to  its  posseaston.  The  retena  finds 
that  def^ants  contracted  to  buy  Parham's 
one-half  interest  in  the  tobacco,  so  that  their 
real  right  to  the  tobacco  was  derived  from 
the  contract  of  sale  and  not  aa  landlords. 
They  could  not  asswt  any  legal  claim  to  it 
In  the  latter  capacity.  Defendants  knew  of 
the  contract  of  sale  and  must  be  h6ld  to 
have  acted  In  accordance  with  thrir  tme 
right  nnder  it  Th^  could  not  claim  as 
landlord,  so  long  as  the  contract  stood,  which 
changed  the  relation  of  the  parties.  If  plain- 
tiffs conduct  amounted  to  a  repudiation  of 
the  contract  of  sale  and  defendants  had  ac- 
qnlesced  In  it,  the  result  might,  perhaps,  be 
dlffermt,  but  they  cannot  claim  under  the 
contract  and  against  it  <a  occupy  two  Incon- 
sistent positions. 

Our  conclusion  is  that  flie  case  was  cor> 
rectly  decided. 

No  error. 


(US  H.  a  171) 

HUFFMAN  V.  SOUTHERN  RT.  CO, 

(Supreme  Court  of  North  Carolina.   Sept  24, 
1913.) 

1.  dAHBtEBS    ($  2S3*)--PABSENaEB»— GonOUC- 

TOB  Insuxtino  Passenqbb. 

A  railroad  company  Is  responsible  for  the 
acts  of  a  condactor  who,  while  in  charge  of  a 
train,  collecting  tickets  and  acting  within  the 
scope  of  bis  authority  as  the  company's  vice 
principal,  addressed  Insulting  ronaAs  to  a  lady 
passenger  who  bad  failed  to  porchase  a  ticket 
for  her  child. 

[Ed.  Note.— For  other  eases,  see  GarrleTS, 
Cent.  Dig.  i§  lllfr-1124,  1140,  U41;  Dec  Dig. 
i  283.*] 

2.  GABBIEBa  (S  819*)— IKSITLT  TO  PASBINOSB— 

EX¥:ifFLABT  DaKAGES. 

In  en  action  againftt  a  railroad  company 
for  insalting  remarks 'addressed  by  a  conductor 
to  a  lady  passenger  who  had  failed  to  purchase 
a  ticket  for  her  child,  the  plaintiff  Is  entitled  to 
punitive  damages  if  the  conductor  maliciously, 
willfully,  and  wantonly  Insulted  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f§  1338-1343 ;  Dec  Dig.  S  319.*1 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; Carter,  Judge. 

Action  by  Annie  L,  HuflTman  against  the 
Southern  Railway  Company.  From  a  judg- 
meat  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

J,  L.  Barham,  of  Ooldsboro,  for  appellant 

BROWN,  J.  The  jnry  fOond  that  defiand- 
ant^  conductor  did  malidonaly,  wlllfnily, 
wantonly,  and  mdely  mistreat  and  humili- 
ate idaintUf  whUe  a  passenger  on  its  tealn. 
Tba  only  exception  necessary  to  condder  re- 
lates to  the  issue  aa  to  damage. 

The  plaintiff  was  a  passenger  on  the  de- 
fendant's train,  having  her  child  over  nine 
years  old  with  her,  but  .no  ticket  for  the 
child.  The  condactor  rightfully  demanded 
payment  of  the  child's  fare   As  to  what 
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oecnrrea  then,  there  is  a  marked  conflict  of 
eTldaun,  PlalntUt  teetlfles  tbat  she  reached 
down  In  her  purse  to  get  the  child's  tare, 
when  the  conductor  publicly  and  without 
cause  wantonly  insulted  her  by  telling  her 
tliat  "she  was  nothing  but  a  cbeap,  common 
scalawag  of  a  woman,  or  otherwise  she 
would  hare  purchased  a  ticket  for  the  child." 
Plaintiff  says  this  "got  her  dander  up"  and 
that  she  retaliated  by  calling  conductor  a 
dirt  dobber  and  saying:  "She  would  whip 
him  In  20  minutes  but  for  the  disgrace; 
that  tbe  conduct  of  the  conductor  and  his 
remarks  made  her  elck;  that  she  had  never 
had  her  feelings  hurt  bo  bad;  that  she  had 
never  been  so  insulted  In  her  life ;  that  there 
were  a  great  many  ladles  and  gentlemen  on 
the  train ;  and  that  they  looked  at  h^  hard." 

The  conductor  testified  that  he  asked 
plaintiff  for  the  child's  fare,  and  she  em- 
phatically refused  to  pay  it;  that  he  told 
her  he  had  no  right  to  pass  a  nine  year  old 
child  free;  that  plaintiff  then  said  that  she 
would  pay  it,  but  she  knew  why  he  was  so 
persistent ;  that  he  wanted  to  put  it  Into  his 
pocdiet  and  put  It  to  his  own  use;  that  he 
then  told  her  that  she  was  a  woman  and  a 
cheap  skate  and  tbat  he  would  not  say  any- 
thing more  to  her  about  it;  and  that  she 
abused  him  all  the  way,  calling  him  a  rascal, 
scoundrel,  and  many  other  eidthets. 

[1]  The  contention  that  the  defendant  is 
not  liable  for  the  conductor's  conduct,  what- 
ever at  the  time  it  may  have  been,  cannot  be 
maintained.  He  was  In  charge  of  the  train, 
collecting  tickets,  acting  within  the  scope  of 
his  authority,  and  a  vice  prlndpal  repre- 
senting defendant  Under  the  facts  oi  this 
case,  ratification  was  not  necessary  to  render 
defendant  responsible  for  his  act.  Stewart 
V.  Lumber  Co.,  146  N.  C.  47,  59  8.  E.  545; 
Sawyer  v.  Railroad,  142  N.  C.  1, 64  S.  B.  793, 
115  Am.  St  Rep.  716,  9  Ann.  Gas.  440. 

[2]  Upon  the  Issue  of  damage,  tbe  judge 
stated  the  evidence  and  contentions  of  both 
sides  fully,  and  instructed  the  Jury  that.  In 
order  to  warrant  the  awarding  of  punitive 
damages  in  th^r  sound  discretion,  they 
must  previously  find  that  the  conductor 
first  maliciously,  willfully,  and  wantonly 
insulted  the  plaintiff.  His  honor  followed 
the  well-settled  decisions  of  this  court 
Holmes  v.  Railway  Co.,  91  N.  G.  821,  and 
cases  cited  in  notes. 

No  error. 


aU  X.  0.  367) 

CORPORATION  GOHMtSSION  T.  BANK 
OF  JONESBORO. 

(Supreme  Court  of  North  Carolina.   Sept  24, 
191S.) 

Banks  and  BANKilia  112*)— Misappbopbi- 

ATION    OT    rONDS  — LlABIUTT   TO  CoBSE- 

BPONDBNT  Bane. 

The  fact  that  tbe  president  o(  a  banklDg 
company  misappropriated  funds  of  a  correspond- 
ent bank,  of  which  he  was  cashier,  did  not 


chane  sach  banking  company  with  knowledge 
of  the  misappropriation  so  as  to  preclude  re- 
covery of  an  Indebtedness  from  the  correspond- 
ent hank,  since  its  president,  in  misappropriat' 
ing  the  funds,  acted  independently  and  adverse- 
ly to  Iti  interestSL 

[Ed.  Note.— XTor  other  cases,  see  Banks  and 
BanMng;  Cent.  Dig.  f|  271.  272;  Dee.  Dig.  1 
112.*] 

Appeal  from  8q>erlor  Gonr^  Im  County: 
Daniels,  Jodga 

Contest  between  creditors  over  the  distri- 
bution of  assets  In  tlie  hands  of  A.  A.  F.  Sea- 
well,  receiver  of  die  Bazik  of  Jonesbcnro.  The 
ree^TO  finds  and  allows. «  debt  doe  tbe 
Banking  Loan  &  Trust  Company  in  the  sum 
of  |lSt867.8S,  and  In  a  sabseaiient  report  filed 
allowed  said  debt  In  Ihe  sum  of  |BL6,6SI.10  to 
share  pro  rata  In  distribution  of  assets  In 
his  hands.  Under  agreement  of  parties  tbat 
the  court  should  find  the  facta  and  enter 
judgmmt  thereon,  It  rendered  Judgment  ac- 
cordingly. Tbe  creditoro,  otber  than  tbe 
Banking  Loan  &  Trust  Company,  nested 
and  appealed.  ASBxmeA. 

Mclver  &  Williams,  of  Sanford,  and  H.  A. 
London  &  Son,  of  Pittsboro,  for  Banking 
Loan  &  Trust  Company.  Hayes  &  Bynun,  of 
Pittsboro,  U.  L.  Spence,  of  Carthage,  and 
Hoyle  &  Hoyl^  of  Sanford,  for  exceptors. 

PER  CURIAM.  The  controlling  facts  are 
that  A.  W.  Huntley  was  cashier  of  the  Bank  of 
Jonesboro  and  president  of  the  Bauldng  Loan 
&  Trust  Company ;  that  the  said  A.  W.  Hunt- 
ley paid  all  checks  drawn  on  the  Bank  of 
Jonesboro  by  its  depositors,  and  forwarded  to 
the  Bank  of  Jonesboro  for  payment  by  out 
of  town  banks,  by  checks  drawn  upon  the  cor- 
respondent banks  of  the  Banking  Loan  & 
Trust  Company,  in  its  name,  and  upon  its 
check  forms,  and  signed  by  the  said  A  W. 
Huntley,  as  its  president;  that  the  said 
Huntley  made  remittance  for  all  collections 
made  by  the  Bank  of  Jonesboro  by  exactly 
similar  checks;  that  the  money  so  paid 
amounted  to  ¥16,581.10;  that  the  said  Hont- 
ley  misappropriated  the  funds  of  the  Bank  of 
Jonesboro,  and  caused  tt  to  become  Insol- 
vent; and  that  none  of  the  offlcera  of  the 
Banking  Loan  &  Trust  Company,  en^pt 
Huntley,  bad  any  knowledge  of  socb  mlaap- 
proprlatl(HL 

The  knowledge  of  Huntley,  if  material, 
would  not  he  Imputed  to  the  Banking  Loan  ft 
Trust  Company,  because  he  was  acting  in  his 
own  interest  and  adversely  to  his  prlndpaL 
Bank  v.  Burgwyn,  110  N.  a  267,  14  S.  E. 
623;  Bank  v.  School  Committee,  118  N.  C 
383,  24  S.  B,  792.  These  cases  were  dted 
with  approval  in  Brite  t.  Penny,  157  N.  C 
114,  72  S,  Bu  965,  and  the  court  there  aays: 
"We  recognize  the  general  doctrine  held  by 
all  courts  that  a  corporation  Is  not  bound  by 
the  action  or  chargeable  with  tbe  knowledge 
of  Its  officers  or  agents  In  respect  to  a  trans- 
action In  which  such  office  or  agrait  la  act- 
ing in  his  own  behalf,  and  does  not  act  in 
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any  official  or  re^eBentetlTC  capacity  for  the 

corporation." 

But  in  any  event  it  appears  that  tbe  money 
of  the  BanUng  Loan  &  Tnut  Company  was 
used  to  pay  checks  drawn  on  the  Bank  of 
Jonesboto  by  Its  deposlton,  and  to  corer  re- 
mittances for  collections  made  by  the  bank, 
which  we  mnst  hold  constituted  a  valid  In- 
debtedness. 

It  was  within  the  power  of  the  judge,  un- 
der the  terms  of  submission  to  him,  to  cor- 
rect the  finding  as  to  the  amount  due,  and,  If 
necessary,  the  pleadings  would  be  amended 
in  this  court  to  conform  to  the  finding. 

We  find  no  error. 

Affirmed. 


(Sfi  &  c.  S»7) 

GOSSSrrr  et  al.  V.  WBSTBBN  tJNION 
TELEGRAPH  CO. 

(Sapreme  Court  of  Soutii  Carolina.   Sept.  S, 
1913.) 

1.  TbIAL  ({  266*>— B'QtTBBT  VOB  IhSTBUOIZOVB 

— NKCESsrrT. 

Where  the  charge  to  the  Jury  as  a  whole  is 
free  from  error,  the  defendant  should  present 
requests  to  charge,  if  it  desirsa  more  spedoc 
instmctlons. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  62&-641;  Dec  Dig.  {  256.*} 

2.  Tbial  (I  241*)— IiTBiBiTonoin  —  Rx&Diiro 

In  an  action  for  mental  angnlsb,  caused 
by  the  failure  to  deliver  promptly  a  telegram 
announcing  the  death  of  plaintifTB  father,  it 
was  not  error  for  the  court,  in  charging  the  jU- 
ry.  to  read  Civ.  Code  1912,  |  3330,  allowing  re- 
covery in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  SI  S62,  563;  Dec  Dig.  {  241.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County ;  S.  W.  G.  Shlpp,  Judge. 

Action  by  Alice  Gossett  and  another 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  plaintiffs,  and  defendant 
appealed.  Affirmed. 

Geo.  H.  Fearons,  of  New  Torfc  City,  John 
Gary  Evans,  of  Spartanburg,  and  Bonham, 
Watklns  A  Allen,  of  Anderson,  for  appellant 
A.  B.  Dagnali,  of  Anderson,  for  respondents. 


WATTS,  J.  This  was  an  action  by  plain- 
tltTs  against  defendant  for  mental  anguish, 
caused  by  failure  to  deliver  promptly  to 
plaintiff's  husband  a  telegram  annonndnis 
the  death  of  her  father.  The  action  was  both 
for  actual  and  jmnltlve  damages.  The  cause 
was  heard  by  his  honor.  Judge  Shlpp,  and  a 
Jury,  at  the  February  term  of  the  court,  1918, 
and  at  the  close  of  the  evidence  the  plain- 
tiffs withdrew  from  the  Jury  the  question  of 
punitive  damages.  The  Jury  found  for  the 
plaintiffs  $1,500  and  the  'Judge  granted  a 
new  trial,  unless  the  plaintiffs  would  remit 
9SO0  of  this  amount,  whldi  they  did.  After 
entry  of  Judgment,  the  defendant  appealed, 
and  asks  reversal  of  the  same  by  nine  eX' 


cations,  eight  of  which  impute  snor  to  bis 
honor  In  his  charge  to  the  Jury. 

[1]  The  Judge's  cha^e,  as  a  wtaol^  is  free 
from  error,  and  if  the  appelant  desired  more 
spedflc  instructions  It  sturald  have  presaited 
requests  to  charge. 

[2]  His  honor  read  to  the  Jury  what  Is 
known  as  "the  M^tal  Anguish  Act"  (sec- 
tion 8380,  Code  of  Laws,  1912),  and  his 
charge  is  sustained  by  the  cases  of  Mercer  v. 
Southern  Hallway  Co..  66  S.  0.  247.  44  S.  E. 
TOO;  Hughra  v.  Telegraph  Co.,  72  S.  G.  SIT, 
52  S.  E.  107;  Tlnaley  v.  Tel^aph  Co.,  72  S. 
C.  880,  01  S.  E.  918 ;  Fall  v.  Tel^craph  Co.. 
80  S.  C.  207,  60  S.  E.  697,  61  S.  E.  2S8;  Ben- 
nett V.  Street  Railway  Co.,  92  8.  C.  7S,  75  S. 
B.  277;  Roberts  v.  Telegrapb  Co.,  78  S.  O. 
624,  68  S.  B.  985,  114  Am.  St  Rep.  100. 
These  exceptions  are  overruled. 

The  ninth  exception  complains  of  error  on 
the  part  of  his  honor  in  not  granting  a  new 
trlaL  This  exception  cannot  be  anstalned, 
as  there  was  sidtelait  erldenoe  to  soataln 
the  verdict 

Judgment  afflrmad. 

GARY,  a  J.,  and  HYDBICK  and  FBASBR, 
J  J_  concur. 


(»  8.  a  w) 

STATE  ex  reL  BATES  et  aL  v.  PAITTEBSON, 
County  Sop'r,  et  ai. 

(Supreme  Court  of  South  Carolina.    Sept  24, 

1913.) 

COHTICTS   (I    10*)— EhFLOTHKRT— SlATUTBS— 

ConaTBDonoif— *  'Cosnxoxior.** 

County  authorities,  in  the  construction  of 
a  road,  contracted  to  prepare  the  road  for  top 
covering,  the  latter  to  be  laid  by  contractors. 
The  county,  in  preparing  the  substructure,  used 
prisoners  composing  a  chain  gang,  working 
them  only  about  haU  a  block  in  advance  of  the 
contractors'  employes.  Held  a  violation  of  Civ. 
Code  1912,  S  providing  that  the  diain  gang 
stiall  not  be  worked  In  connection  with  or  near 
any  road  contractor  or  overseer;  the  word 
"connection"  meaning  the  state  of  being  con- 
nected or  Joined,  union  by  junction,  by  an  in- 
tervening substance  or  medium,  by  dependence 
or  relation,  or  by  order  in  a  series. 

[Ed.  Note.— For'  other  cases,  see  Convict^ 
Cent  Dig.  H  19»  20.  22^,  82;  Dec.  Dig.  | 
10.* 

For  other  definitions,  eee  Words  and  Phrases, 

vol.  2,  pp.  1434,  143S) 

Petition  by  the  State,  on  relation  of  H.  O. 
Bates  and  others,  against  Andrew  Pattoreon, 
Jr.,  as  County  Snpervlaor  of  Blehland  Coun- 
ty and  Chairman  of  tlie  Board  of  County 
Commissioners,  and  others,  for  an  Injunc- 
tion. Writ  granted. 

De  Bouhl  &  MclAuchlln,  of  Columbia,  for 
petitioners.  Clarkson  &  Clarkson  and  Melton 
&  Reiser,  all  of  Columbia,  for  respondents. 

FRASEEt,  J.  This  is  a  proceeding  in  the 
original  Jurisdiction  of  this  court  to  enjoin 
the  county  authorities  of  Richland  county 
from  using  Hie  chain  gang  of  Richland  coud- 
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^  bi  the  congtrnctton  of  a  hlgbway  within 
what  was  fcmnerly  the  town  of  Shandon,  now 
a  part  of  the  city  of  Golnmbla.  Thwe  are 
sereral  qnestionB  involTcd  In  the  hearing  on 
the  merits,  but  one  la  soffldent  for  the  pux^ 
poses  of  this  motion. 

It  is  conceded  by  the  coun^  anthoritleB 
that  the  road  Is  btfng  bnilt  under  conttactorB. 
The  county  la  to  prepare  the  road  fw  a  top 
covering,  or  bltnllthic  ooTerinft  and  the  bltn- 
Ilthlc  covering  la  to  be  put  on  by  the  onploytie 
of  the  coDtractora.  It  la  further  conceded 
tliat  the  chain  gang  is  k^t  only  a  half  block 
In  advance  of  the  contractors'  employds. 
The  Code  of  1912  (section  9S7)  contalna  this 
proviso:  "Provided,  that. said  chain  gang 
shall  not  be  woAed  In  connection  with  or 
near  ant/  road  contractor  or  ovoraeer."  Tbo 
Century  Dictionary  defines  "connectlott":  *X 
The  state  of  b^g  connected  or  Joined;  union 
by  junction,  by  an  intervening  substance  or 
medium,  by  dependoice  or  relation,  or  by 
ordo:  In  a  series." 

Where  one  is  laying  the  enbstructnre  and 
the  other  the  superstructure,  tiie  parties  are 
working  In  connection  with  each  other.  On 
the  face  of  the  statute  it  appears  to  be  for- 
bidden. The  ettect  of  the  several  statutes  on 
each  other  cannot  be  settled  until  the  exact 
status  of  the  Codes  under  the  Constitution 
is  determined.  That  question  Is  now  before 
the  Supreme  Court,  and  ought  not  to  be  de- 
cided by  one  member.  On  the  face  of  this 
statute,  the  collaboration  of  the  chain  gang 
and  the  employes  of  a  contractor  la  forbid- 
den, and  the  respondents  ought  not  to  pro- 
ceed tn  this  way  uutil  the  question  can  be 
heard  by  the  full  court. 

It  la  therefore  ordered  that  the  respondents 
be,  and  they  are  hereby,  enjoined  from  using 
the  chain  gang  In  connection  with  the  em- 
ployes of  the  contractors  In  the  building  and 
construction  of  the  road  mentioned  in  the 
petition  herein,  until  the  hearing  of  the 
proceeding  iu  open  court  and  the  determina- 
tion thereof  by  Its  judgment  herein. 


(96  S.  C.  4€8) 

DU  PRE  V.  COLUMBIA,  N.  &  L.  E.  CO. 

(Supreme  Court.of  South  Carolioa.   March  10, 
1913.    On  Petition  for  Rehearing, 
Sept  20,  1913.) 

On  Petition  for  Rehearing. 

Commerce  (i  8*)  —  Powees  Rbmainhtg  to 
State— LiABiuTT  of  Tbehinal  Carbicb. 
The  Carmack  Amendment  June  29,  1906, 
c.  3591,  f  7,  34  Stat.  593  (U.  S.  Comp.  St 
Supp.  1911,  p.  130'n  to  the  IntersUte  Com* 
merce  Act  Feb,  4,  1887,  c  104,  S  20,  24  Stat 
386  (V.  a  Comp.  St  1901.  p.  3169),  imposing 
a  liabili^  for  damage  to  goods  shipped  upon 
tiM  Initial  carrier,  and  providing  that  it  shall 
not  deprive  the  owner  of  any  right  whick  he 
had  onder  the  existiDg  law,  does  not  deprive  a 
consignee  of  his  right  to  a  penalty  for  failure 
of  the  terminal  carrier  to  pay  the  damages  to 
a  sbipmest  or  to  inform  the  consignee  of  wblcb 
carrier  caused  the  damage,  given  by  Act  Feb. 


15,  1910  (26  St  at  Large,  p.  717,  OIv.  Code 
1912,  t  2572),  since  tbe  two  statutes  refer  to 
the  liability  of  different  carriers. 

[Kd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  6;  Dec.  Dig  S  &*] 

AiqiKal  from  Gonunon  1  teas  Carcult  Court 
of  Richland  County;  Oea  W.  Gaga.  Judge. 

Action  by  M.  B.  Da  Pre  against  the  Colum- 
bia, Newbury  ft  lanrens  Railroad  ConOMuiy. 
Judgment  for  lAalntlfr^  and  defendant  ap- 
peals. Affirmed,  and  petition  for  rebearing 
dismissed. 

Lyles  &  Lyles,  of  Columbia,  for  appellant 
Rembert  ft  Montelth,  of  Columbia,  for  re- 
spondent. 

HTDRICK,  J.  This'  action  was  brought 
against  defendant,  the  terminal  carrier  of  an 
Interstate  shipment,  to  recover  the  penalty 
provided  by  statute  (26  Stat  717,  Civil  Code 
1912,  I  2672)  for  failure  to  pay  the  damages 
to  a  shipment,  or  trace  it  and  Inform  the 
consignee  when,  where,  and  by  which  carrier 
It  was  damaged,  within  40  days  after  notice 
thereof.  Defendant  admits  liability  for  tbe 
penalty  If  the  statute  Imposing  It  Is  not  in 
conflict  with  the  federal  statote  regulating 
interstate  commerce. 

In  Meetze  v.  Sou.  Express  Co.,  91  S.  C. 
379,  74  S.  E.  823,  it  was  held  that,  as  to 
initial  carriers  of  Interstate  commerce,  the 
state  statute  was  superseded  by  the  federal 
statute,  because  the  purpose  of  the  state 
statute  was  to  find  out  which  carrier  is  lia- 
ble, and  the  federal  statute  answers  that 
question  as  to  Initial  carriers  by  making 
them  liable  at  all  events.  The  same  reason- 
ing, however,  does  not  apply  when  It  Is 
sought  to  enforce  the  state  statute  against 
Intermediate  or  terminal  carriers,  because 
their  liability  to  the  owner  of  the  goods  Is 
not  aftected  by  the  federal  statute.  The  pro- 
viso to  the  Carmack  amendment  reads: 
"That  nothing  In  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  of  action  which  he 
has  under  existing  law."  If.  therefore,  the 
owner  finds  it  to  his  advantage  to  pursue  the 
carrier  who  actually  lost  or  damaged  his 
goods,  the  same  not  being  the  Initial  car- 
rier, it  is  as  necessary  now,  as  It  was  at  the 
-time  of  the  adoption  of  the  Carmack  amend- 
ment, tliat  he  have  the  Information  which 
the  statute  requires  the  carriers  to  furnish, 
which  they  can  usually  and  readily  do.  The 
federal  statute  does  not  cover  the  same  field 
as  the  state  statute,  when  applied  to  the 
intermediate  or  terminal  carriers;  and  there- 
fore, as  to  these,  there  Is  no  conflict 

It  has  been  settled  by  repeated  decisions 
of  this  court  and  of  the  Supreme  Court  of 
the  United  States  that  statutes  like  this  are 
within  the  power  of  the  states,  In  tbe  ab- 
sence of  federal  leglslaUon  on  the  same  sub- 
ject Wlnslow  V.  Railroad  Co.,  79  3.  C.  344, 
60  S.  E.  709,  and  cases  cited;  Richmond  & 
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Co.  T.  Patteraon  Tob.  Co.,  ie»  U.  S.  311,  18 
Sup.  Ct  335,  42  L.  Ed.  759;  Atlantic  G.  L. 
R.  Co.  T.  Mazurakr.  216  IT.  8.  122,  30  Sap. 
Ct  378,  54  L.  Ed.  411. 
Affirmed. 

GARY,  C.  X,  and  WOODS,  WAITS,  and 
FRASEB,  J  J.,  concur. 

On  Petition  for  R^earli^ 

HYDRICK.  J.  Tbe  petttkm  tm  rehearing 
In  this  case  le  based  npon  tbe  ground  that, 
dnce  the  filing  <tf  the  oplnlmi  herein,  the 
Sninreme  Court  of  the  TTntted  States  has 
beld.  In  the  case  of  Adams  Expreea  Go.  t. 
Gronlnger,  226  U.  S.  491,  83  Snp.  Gt.  146.  57 
L.  Bd.  814.  ffled  January  6,  1918,  that  the 
proyiso  to  the  Oarmack  amendment,  which 
saves  to  the  holder  of  the  blU  of  lading  "any 
remedy  or  right  of  action  which  be  has  un- 
der existing  law,"  must  be  construed  as  sav- 
ing only  remedies  and  rights  which  he  had 
nnder  existing  federal  law,  and  that  there- 
fore that  proviso  cannot  be  held  to  save  to 
the  holder  of  tbe  bill  of  lading  the  right  and 
remedy  given  him  by  the  statute  of  this 
state,  under  which  defendant  was  penalized, 
for  falling  to  furnish  the  consignee  tbe  In- 
fonnation  requ^^ied  by  the  statute.  It  is  also 
contended  that  the  statute  is  in  conflict  with 
tbe  Carmack  amendment,  as  tbe  amendment 
was  interpreted  and  applied  by  the  Supreme 
Court  in  the  Cronlnger  Case. 

In  the  case  of  Vamville  Furniture  Co.  v. 
C.  A  W.  C.  R.  Co.,  79  S.  B.  700,  we  attempt- 
ed to  show  that  the  language  of  the  Supreme 
Court  in  the  Cronlnger  Case,  properly  cuu- 
strued,  did  not  have  tbe  eCCect  of  limiting 
the  proviso  to  the  Carmack  amendment  to 
the  saving  of  rights  and  remedies  existing 
only  under  federal  law,  but  that  the  court 
gave  It  tbe  same  construction  wblcb  bad 
been  given  a  similar  provision  in  tbe  act  of 
1SS7  to  regulate  commerce  iu  Texas  &  Pacific 
Ry.  Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S. 
426.  27  Sup.  Ct  350,  51  L.  Ed.  653,  0  Ann. 
Cas.  1075,  to  wit:  "That  It  was  'evidently 
only  intended  to  continue  In  existence  such 
other  rights  or  remedies  for  tbe  redrew  of 
some  specific  wrong  or  Injury,  whether  given 
by  the  interstate  commerce  act  or  by  state 
statute  or  common  law.  not  inoongistmt  with 
the  rules  und  regulations  prescribed  bp  the 
provisions  of  this  act.' "    (Italics  added.) 

What  we  said  in  the  Yarnville  Case  is  ap- 
plicable in  this  case,  because  that  decision  is 
rested  upon  the  ground  that  there  la  no  fed- 
eral legislation  npon  the  subject  covered  by 
tbe  t^ate  statute,  and  for  the  same  reason 
we  hold  that  the  statute  assailed  In  this  case 
Is  Valid.  The  principle  ujwn  which  we  de- 
cided that  case  is  so  clearly  and  cogently 
stated  in  Chicago,  Rock  Island  &  Pacific  Ry. 
Co.  V.  Hardwick  Farmers'  Elevator  Co.,  226 
U.  S.  426,  33  Sup.  Ct  174,  57  L.  Ed.  284 
(decided  January  6,  1913),  that  we  quote  It 
as  there  stated.    After  having  shown  that 


Congress  has  legislated  conceming  the  de- 
liveries of  cars  In  interstate  commerce  by 
carriers  subject  to  the  act  by  Imposing  a 
specific  duty  to  furnish  them  for  Interstate 
traffic  upon  reasonable  request  therefor,  and 
by  giving  remedies  for  the  violation  of  that 
duty,  the  court  proceeded:  "As  legislation 
concerning  tbe  delivery  of  cars  for  the  car- 
riage of  Interstate  traffic  was  clearly  a  mat- 
ter of  Interstate  commerce  regulation,  even 
If  sadi  subject  was  embraced  within  that 
class  of  powers  concerning  which  tbe  state 
had  a  right  to  exert  Its  authority  in  the  at>- 
aence  of  legislation  by  Congress,  It  must 
follow,  In  consequence  of  the  action  of  Con- 
gress to  which  we  have  referred,  that  the 
power  of  the  state  over  the  subject-matter 
ceased  to  exist  from  the  moment  that  Con- 
gress exerted  its  paramount  and  all-embrac- 
ing authority  over  the  subject  We  say  this 
because  the  elmentary  and  long-settled  doc- 
trine Is  that  there  cau  be  no  divided  author- 
ity over  Interstate  commerce  and  that  the 
regulations  of  Congress  on  that  subject  are 
suprem&  It  results,  therefore,  that  In  a  case 
where,  ftom  tbe  particular  nature  of  certain 
subjects,  tbe  state  may  exert  authority  until 
Congress  acts  under  the  assumption  tbat 
Congress  by  Inaction  has  tacitly  authorised 
It  to  do  so,  action  hy  Congress  destroys  the 
posalbllty  of  such  assumption,  since  such  ac- 
tion, when  exerted,  covers  the  whole  field 
and  renders  the  state  impotent  to  deal  with 
a  subject  over  which  It  had  no  Inherent  but' 
only  permissive  power.  Southern  R.  Co.  v. 
Reld,  222  U.  S.  424  [32  Sup.  Ct  140]  56  L. 
Ed.  257." 

Clearly,  therefore,  until  Congress  takes  pos- 
session of  the  field  covered  by  this  statute, 
Its  validity  remains  unimpaired,  and  there 
is  no  conflict  either  as  to  the  exercise  of 
the  power  over  the  subject  or  in  the  regula- 
tion affecting  it  Tbe  vital  question,  then, 
is:  Has  Congress  legislated  upon  the  same 
subject?  Certainly  the  Carmack  amendment 
does  not  deal  with  it  In  the  Yarnville  Case 
we  showed  that  the  subject  of  the  Carmack 
amendment  was  "tbe  liability  of  the  carrier 
under  a  bill  of  lading  which  he  must  Issue." 
We  believe  the  legislation  of  Congress  will 
be  searched  in  vain  to  find  any  provlalon 
which  even  Indirectly  deals  with  the  same 
subject  tbat  is  covered  by  this  statute  (the 
requiring  of  Intermediate  and  terminal  car- 
riers to  Inform  the  shipper  wben,  where,  and 
by  which  carrier  in  the  route  his  goods  were 
lost  or  damaged),  if  they  can  furnish  that 
information  by  tbe  exercise  of  reasonable 
diligence,  a  duty  which  in  no  wise  affects 
tbe  liabiUty  under  the  blU  of  lading.  In 
Seaboard  Air  Line  R.  Co.  t.  Seegers,  207  U. 
S.  73,  28  Sup.  Ct.  28,  52  L.  Edi  108,  and  In 
Atlantic  Coast  Line  R.  Co.  v.  Riverside  Mills, 
210  U.  S.  200,  31  Sup.  Ct  164.  56  L.  Ed.  IQO, 
37  L.  R.  A  (N.  S.)  7,  and  In  other  cases,  the 
Supreme  Court  has  pointed  out  tbe  fact  and 
made  it  a  ground  of  decision  that  **)^  busi- 
ness association  of  such  o^nrieisiijaffiii^O^ 
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each  fftdUtlea  for  locating  primary  responsi- 
billty  as  between  tbemBelTw  which  the  ship- 
per cannot  bave." 

In  MlsMurl,  Eu  &  T.  B.  Go.  t.  Barrlman, 
227  U.  8.  667,  8S  Sap.  Ot  887,  67  L.  Ed.  600, 
decided  March  10,  IftlS,  the  court  bdd  that « 
flUmilatton  In  a  biU  of  lading  Umltins  to  90 
days  the  time  within  which  an  action  can 
be  brought  against  the  carrier  to  oiforoa  lia- 
bility (or  loaa  or  damage  m  route  ia  Talid, 
and  that  it  supersedes  state  laws  to  tbe  con- 
trary. The  reason  Is  therefore  the  greatw 
why  carries  should  famish  tbe  shlppw  the 
Information  required  by  thla  statute. 

If  the  carrier  is  allowed  to  say  to  ttie 
shipper,  **Toa  must  bring  your  action  for 
loss  or  damage  within  BO  days  from  the  hap- 
pening thereof,  and  you  can  recover  only 
against  tbe  carrier  on  whose  line  the  injury 
occurred,  unless  you  sae  the  primary  car- 
rier, under  authority  of  the  Oarmatik  amend- 
ment," certainly  the  shipper  should  bare  the 
right  to  say  to  tlie  carrier  who  ddlTers  bis 
goods  to  him  In  a  damaged  condition,  or  fails 
to  ddlTCT  Qiem  at  all,  "Thea  yoa  must  tell 
me  when,  where,  and  by  which  carrier  in 
the  route  tbe  damage  was  don^  If  you  can 
get  that  Information  by  the  enrdae  of  rea- 
sonable diligence." 

For  the  foregoing  reasons,  the  petition  is 
dismissed.  But,  inasmuch  as  counsel  for  ap- 
pellant have  asked  that  the  remittitur  be 
further  stayed  to  0m  them  time  and  oppor- 
tunity to  apply  to  the  Supreme  Court  of  the 
United  States  for  a  writ  of  error,  it  Is  or- 
dered that  tbe  remittitur  be  further  stayed 
for  a  period  at  80  days  from  the  filing  of 
this  order. 

■   QABY,  a  J.,  and  FBASER,  3.,  concur. 

WATTS,  J.  I  gave  my  views  In  reference 
to  the  matters  Involved  In  this  petition  in 
my  dissenting  opinion  in  the  case  of  Vam- 
vllle  Furniture  Co.  v.  C.  &  W.  C.  R.  R.  Co.. 
but  a  majority  of  the  court  decided  other- 
wise and  I  am  bound  by  that  dedstoo,  and 
for  this  concur  In  dlsmiBslng  the  petition 
herein. 

(96  &  C.  4G6) 

STATE  v.  VAUGHN. 

(Supreme  Oourt  of  South  Carolina.   Jane  28, 
1918.   On  Petitioa  for  Rehearing, 
Sept.  20,  1913.) 

1.  CannNAL  Law  (!  1162*)—Appkai,— Re- 
view—Discbetion  OF  COUBI^IUPAnSLZNQ 
JUBT. 

Exceptions  to  the  rejection  or  acc^tance  of 
Jurors  in  the  trial  of  a  criminal  case  canoot  be 
sustained  where  tbe  defendant  foils  to  show  an 
abuse  of  the  trial  coort's  discretion  in  making 
such  rulings. 

[Ed.  Note.— For  other  casea,  see  Criminal 
Law.  Cent.  Dig.  |S  30B3-3057;  Dec  Dig.  i 
1152.*1 

%  JuRT  no*)— OBjBcnoHfl— Waivib  of 
Ebbors. 

Where  a  defendant,  during  the  course  of  a 
*rial.  voluntarily  withdrew  his  plea  of  not 


guilty  and  altered  a  plea  of  gnSty  nhiiA  was 
submitted  to  tiie  Jury  to  determine  whether  or 
not  they  would  recommend  mercy,  tiie  rif  ht  to 
aasign  error  to  the  mlings  of  tn  ooort  nt  im- 
paneling the  Jury  was  waived. 

[Ed.  Notfc— For  other  cas^  see  Jnry.  Gent. 
Dig.  H  502-518,  5U-628rDee.  Dig.  |  110.*] 

3.  ConsimmoiTAL  Law  A  203*)— CsnaHai. 
Law  (I  120e»>-"Ex  Post  Faoto"  Law— 

OHAHOS  of  PumSHlCElf^HAIINBB  OF  IN- 

FuoTTifo  Death  Pknaltt. 

Act  Feb.  17, 1012  (27  St.  at  Laige.  p.  702), 
changing  the  manner  of  inflicting  the  death  i>^- 
alty  from  hanging  to  electrocntion,  b  not  dis- 
advautageons  to  one  committing  a  crime  for 
which  Um  penalty  is  death  prior  to  the  enact- 
ment of  the  law,  and  therefore  the  law  Is  not 
ex  post  facto  aa  applied  to  him. 
'  [Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  H  584-^;  Dec.  D^vJ 
203:*  Criminal  Law.  Cent.  Dig.  H  8271-^77. 
827»,  8280;  Dea  Dig.  {  1206.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  pp.  2027-2633;  voL     p.  76S7J 

4.  Cbikinaz.  Law  ()|_847*}— Waitbb  or  E!b- 
BOBS—CoNDUcrr  ofTTbiac 

Where  a  defendant  charged  with  rape,  after 
the  trial  had  been  progresainE  two  d»s,  tbroagh 
his  attorneys,  volontarily  withdrew  bis  plea  of 
not  guilty  and  entered  a  plea  of  guilty  and 
thereafter  made  a  full  statement  of  ue  facts  to 
the  Jury,  who  were  instructed  by  the  court  that 
they  should  determine  on  his  nlea  of  guilty  and 
statement  whether  they  would  recommend  him 
to  the  mercy  of  the  court  or  not,  the  charge,  to 
which  no  objection  was  made,  folly  stating  the 
effect  of  a  simple  verdict  of  gulllr  as  well  as 
that  of  a  recommendation  to  mercy,  the  defend- 
ant waived  hla  right  to  object  that  he  did  not 
enter  tbe  plea  of  guilty  In  person,  that  his  state- 
ment was  not  a  confession  ot  a  crime,  and  that 
tbe  court  failed  to  advise  him  of  the  nature  and 
consequences  of  bis  plea. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec  Dig.  |  847.*] 

B.  Cbxicinai.  Law  (|  895*)— Tbui<— Waivn 

OF  iBBEQULABima— "WAIVSB." 

"Waiver"  Is  a  voluntary  election  to  41m- 
pense  with  something  of  value  or  forego  some 
advantage  which  the  party  waiving  it  might  at 
bis  option  liave  demanded,  and  a  defendant  in 
a  criminal  case  nsy  waive  a  constitutional  as 
well  as  a  Btatutoiy  providon  intended  fOr  Us 
benefit 

[Ed.  Note.— For  other  cas»,  see  Criminal 
Law,  Cent.  Dig.  |  2116 ;  Dec.  Dig.  |  885.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8.  pp.  7375-73^ 

Appeal  from  General  Sessions  Circuit 
Court  of  Oreenvllle  County;  B.  O.  Purdy, 
Special  Judga 

T.  U.  Vaughn  pleaded  guU^  to  a  cbai^  of 
rape  and  was  sentraced  to  death  by  electrocu- 
tion, and  he  appeals.  Affirmed,  and  petition 
for  rehearing  dismissed. 

The  defendant  was  placed  on  trial,  under 
an  Indictment  containing  three  counts,  the 
first  charging  him  with  rape  upon  Etta  Jack- 
son, the  second  with  intent  to  ravish  her, 
and  the  third  with  carnal  knowledge  of  her; 
she  bdng  a  woman  child  nndor  14  yean  of 
age. 

After  the  trial  bad  proceeded  from  the 
24th  untU  tbe  2eth  of  October,  1012,  the  rec- 
ord shows  that  the  foUowlng  tcmk  pltLcei 
"Mr.  Martin:  May  it  please  the  court,  aftei' 
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ctmaultatton  with  tbe  solicitor  and  thft  gen- 
tlemen repreBenUng  the  state,  and  with  the 
defendant  himself,  we  have  reached  an  agree- 
ment that  at  this  stage  the  defendant  will 
withdraw  his  plea  of  'not  gnllty'  and  enter  a 
plea  of  'guilty*  with  the  nnderstanding  that 
he  may  go  on  the  stand  and  make  a  fnll 
btatemoit  of  such  statement  as  he  may  de- 
sire, to  the  court  and  the  Jury,  and  the  only 
question  which  we  will  submit  to  the  jury* 
without  argument,  is  the  question  of  a  reo 
ommendatloQ  to  mercy.  Mr.  Bonham:  With 
the  understanding  that  this  is  not  accepted 
by  the  state  as  a  compromise  at  all,  but 
that  it  will  shorten  alfairs  and  prevent  the 
necessity  of  offering  farther  testimony  along 
this  line  and  save  the  other  little  girls  of 
the  embarrassment  of  going  on  the  stand  and 
testifying,  we  are  willing  to  submit  the  mat- 
ter to  the  Jury,  12  fair-minded  men,  as  to 
what  punishment  shall  be  inflicted  niwn  this 
man.  We  want  it  understood  that  this  iH 
no  compromise  at  alL  We  consider  that  all 
the  Jury  wants  to  know  Is  tbe  truth,  and  we 
only  agree  to  this  in  order  that  the  case  may 
be  determined  without  going  over  into  next 
week."  T.  U.  Vaughn,  the  defendant,  then 
took  the  stand  as  a  witness  and  on  cross-ex- 
amination of  the  solicitor  thus  tesUfled:  "Q. 
Now  you  have  pleaded  guilty  to  these  charg- 
es and  have  thrown  yourself  on  the  mercy  of 
the  court  and  Jury,  Yon  don't  want  to  con- 
ceal anything  from  the  Jury?  A.  No,  sir. 
Q.  You  want  them  to  know  the  entire  enor- 
mity of  your  offense  out  there?  A.  Yes,  sir; 
there  Is  nothing  hidden  In  my  heart.  Q. 
Thai  you  do  not  deny  that  Etta  Jackson  is 
not  the  only  little  girl  out  there  that  yon 
mined?  A.  (To  his  counsel:  Must  I  answer 
that?  Mr.  Martin:  Yes,  tell  the  truth.)  Yes. 
I  do  not  deny  it  Q.  You  had  Intercourse 
with  Delia  Cooper?  A.  Not  at  the  home.  Q. 
But  you  had  Intercourse  with  her?  A.  Yes, 
sir.  Q.  You  had  intercourse  with  Beulah 
Dunnoway?  A.  Yes,  sir.  Q,  You  had  Inter- 
course with  Sadie  Craig?  A.  Yes,  sir.  Q. 
You  had  intercourse  with  Mamie  Corbln? 
A.  No,  sir.  Q.  You  had  Intercourse  with 
Blanch^  Flower?  A.  Yes,  sir.  Q.  Five  little 
girls  out  there,  with  whom  you  bore  the  re- 
lationship of  parent  and  child,  and  whom 
you  ruined?  A.  Yes,  sir;  to  my  shame  I 
must  admit  it  Q.  Mr.  Vaughn,  you  are 
here  asking  for  the  mercy  of  this  court  and 
Jary.  Did  you  at  the  . time  you  were  having 
intefrcourse  with  these  little  girls  realize  tliat 
your  act  blighted  their  lives?  A.  I  didn't; 
Z  couldn't  have  realized  it ;  now  I  do."  At 
tbe  close  of  bis  testimony,  the  record  shows 
that  the  following  took  place:  "By  Mr.  Pa^ 
ton,  Foreman  of  the  Jury:  Q.  Yon  said  that 
you  had  intercourse  with  these  girls,  I  want 
to  know  ff  they  consented  to  what  you  did? 
A.  I  win  say  this:  That  actually  no  force 
was  ever  used.  I  assume  full  responsibility 
for  what  was  done  in  that  I  stood  In  the 
attitude  of  a  father  to  them.  I  hate  to  say 
that,  but  there  was  never  anything  done  with- 


out their  consent  Q.  What  age  were  Owyi 
A.  I  don't  know.  I  suppose  fnnn  14  to  15 
years  old,  and  on  up." 

His  honor,  the  presiding  Judge,  In  charging 
the  Jury,  thus  explained  the  nature  and  the 
force  and  effect  of  the  def aidant's  plea: 
"After  the  state  had  offered  a  number  of  wit- 
nesses, on  the  charges  brought  against  tha 
defendant,  and  after  their  testimony  had 
been  taken  in  open  court,  the  defendant  ap- 
peared before  yon  in  open  court  and  with- 
drew his  plea  of  'not  gidlty'  with  tbe  nnder- 
standing that  he  be  allowed  to  make  a  full 
statement  before  you,  with  the  right  of  cross- 
examination  on  the  port  af  the  state.  In 
other  words,  lie  was  to  go  on  tbe  witness 
stand  as  a  witness  and  make  his  statement, 
which  he  did  make  to  you,  and  then  with- 
drew his  plea  of  "not  guilty*  and  entered  a 
plea  of  'gidlty.'  While  it  is  out  of  tbe  naoal 
order  of  things,  yet  counsel  thought  that  by 
taking  this  method  they  would  stop  further 
Inquiry  on  the  part  of  the  state  and  stop 
the  necessity  of  taking  farther  testimony  be- 
fore yon.  Had  this  case  gone  on  In  tbe  usual 
manner  and  come  before  yon  at  tbe  conclusion 
of  all  the  testimony,  it  would  have  been  my 
duty  to  charge  yon  that  yon  should  consider 
each  count  in  the  indictment  separately.  In 
other  words,  U  you  believed  that  the  testi- 
mony beyond  a  reasonable  donbt  warranted 
a  conviction  as  to  rape,  then  you  can  find 
the  defoidant  guilty,  with  or  vrithont  recom- 
mendation to  mercy.  Or,  if  not  gnilty  of  that, 
you  should  consider  the  other  charges  made 
against  him,  and  If  found  gnilty  yon  ehould 
convict  liim  In  accordance  with  tbe  testi- 
mony. If  found  not  gnilty,  you  should  say 
so.  It  would  have  been  my  duty  to  call 
your  attention  to  those  various  counts  'and 
to  have  Instructed  you  that.  If  you  did  not 
convict  on  one  count,  you  could  convict  on 
either  of  the  other  two  counts,  and  that 
your  verdict  should  say  on  what  charge  you 
convicted  him.  If  you  found  him  not  guilty, 
you  should  say  'not  guilty.'  Now  all  the  as- 
pect of  the  case  is  dianged.  He  has  with- 
drawn his  plea  of  "not  guilty'  and  entered  a 
plea  of  'guilty.'  So  that  now,  gentlemen  of 
the  Jury,  It  is  for  you  to  consider  all  the  facts 
and  circumstances  surrounding  the  case  and 
determine  whether  or  not  you  should  recom- 
mend him  to  mercy  of  the  court  That  la  the 
whole  issue  for  you.  Because  the  plea  of 
guilty  carries  with  it  a  plea  of  guilty  to  the 
highest  offense  chained  In  the  indictment 
and  that  Is  the  whole  question  for  you.  It  is 
for  you  to  say  whether  the  death  poialty 
shall  l>e  Inflicted.  If  you  should  come  in  and 
say  'guilty,'  tliat  would  mean  that  in  due 
time  the  defendant  would  be  taken  to  the 
electric  cbair  and  there  suffer  the  penalty  of 
death.  If  you  say  that  you  will  recommend 
him  to  the  mercy  of  the  court  and  yon  un- 
derstand that  his  plea  Is  entered  with  the 
understanding  that  yon  shall  consider  his 
case,  It  will  be  my  duty  to  sentence  the  de- . 
tendant  to  hard  labor  la[5^,J^f«e9W^gie 
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a  period  of  not  len  tban  6  yean  nor  more 
than  40  Tears.  Too  bare  lieard  the  teatt- 
mony ;  yon  have  heard  his  statonent  You 
are  Just  as  capable  of  understanding  the  na- 
ture of  this  case  as  I.  His  plea  has  been 
made  In  open  court,  and  It  Is  for  you  to  con- 
sider all  the  facts  and  circa  ma  tanoes,  as 
you  have  heard  them  brought  ont  on  ttie 
stand,  and  It  Is  for  yon  to  say  whether  you 
will  write  your  Terdlet  'guii^  or  whether 
yoD  will  zecommei^  him  to  the  mercy  of  the 
court" 

The  Jur7  found  a  verdict  of  ^'guilty,'*  and 
the  court  imposed  upon  the  defendant  ttie 
sentence  of  death  by  electrocutlou  oa  the  20th 
of  December,  1012,  wherenpon  he  appealed 
upon  the  following  exceptions: 

"CL)  Because  his  hosaar  erred.  It  Is  respect- 
fully subndtted,  In  rejectli^E  Oie  proposed 
luror,  N.  B.  Bector,  there  b^ng  no  suffltdent 
evidence  in  law  of  bias  or  oUter  dbqnaUflca- 
tlona,  and  error  in  reusing  motion  for  new 
trial  upon  this  ground. 

"CO  Because  his  honor  erred,  it  Is  respect- 
fally  submitted.  In  r^ectlng  the  proposed 
Jnror,  J.  B.  Broctanan,  there  being  no  snfll- 
dent  evidence  In  law  of  biaa  or  other  dls- 
qnallflcatlons,  and  error  In  rising  motion 
for  new  trial  upon  this  ground. 

Becaoae  his  honor  erred,  it  is  respect- 
fully  submitted.  In  rejecting  the  proposed 
Juror,  O.  W.  Morrow,  there  being  no  sufficient 
evidence  in  law  of  bias  or  other  disqoallflca- 
tlons,  and  error  In  refusing  motion  for  new 
trial  upon  this  ground. 

"(4)  Because  his  honor  erred,  It  is  respect- 
fully submitted,  in  accepting  tlte  Juror,  Avery 
Fatton,  against  defendant's  objection  since 
he  should  have  been  excluded  for  bias,  and 
error  In  refusing  motion  for  new  trial  upon 
this  ground." 

The  fifth  and  sixth  emeptions  were  aban- 
doned: 

"(7)  Because  his  honor  erred,  It  is  respect- 
fully submitted.  In  sentencing  defendant  to 
electrocution  In  Uie  state  penitentiary,  under 
the  direction  of  the  superintendent  of  that 
institution,  In  accordance  with  act  of  1912 
(27  St  at  U  702),  since  as  to  the  case  at  bar 
said  act  was  unconstltntlonal  In  that  It  la  an 
ex  post  facto  law  and  therefore  contravenes 
article  1,  S  8>  of  the  South  Carolina  Constitu- 
tion of  189S,  and  also  article  1,  |  0,  of  the 
United  States  Gonstltntlon,  and  Is  therefore 
void. 

"(8)  E^ror  of  his  honor  In  charglnK,  in  sub- 
stance, that  the  plea  of  not  guilty  was  with- 
drawn and  a  plea  of  guilty  substituted,  when 
defendant  did  not  and  was  not  required  to 
enter  such  plea  In  person,  tittier  orally  or 
by  sign  of  assent  as  required  by  law  in  a 
capital  case,  especially  since  bis  statement 
on  the  stand  was  a  denial  of  gnUt  and  both 
the  conrt  and  defondanf  a  counsel  erred  in 
construing  snch  statement  as  a  confession  of 
guilt;  it  was  a  confession  of  guilt  of  great 
moral  wrong  but  not  of  rape  or  other  charge 
of  thia  Indictment 


"CB)  Because  his  honor  erred  in  falling  to 
charge  that  the  Issue  aa  to  whetJier  defend- 
ant waa  guilty  or  not  guilty  was  one  of  tlie 
Issues  In  this  cue:  (fi)  Becanae  be  had  not 
personally  entered  a  plea  of  guilty  as  r^uir- 
ed  by  law ;  (b)  because  bis  swozn  testimony 
not  only  did  not  amount  to  a  cmifesaloa  of 
any  offense  charged  In  the  indlctmoit  But 
contradicted  tiie  plea  of  guilty  as  to  each  and 
every  offense. 

**(10)  Ebrror  of  hla  honor,  the  presiding 
Judge:  (a)  In  failing  to  advise  the  prisoner 
of  the  nature  and  consequence  of  bis  plea; 
and  (b)  in  foiling  to  have  it  afflrmativdy  ap- 
pear that  the  alleged  plea  of  the  confession 
waa  voluntary^  aa  tJie  law  requires  In  cartel 
cases." 

McOulloogh,  Martin  &  Biytbe,  of  Oreen- 
ville,  for  appellant  P.  A.  Bonham  and  J.  J. 
McSwaln,  both  of  Greenville,  for  the  State. 

GARY,  O.  J.  The  first,  second,  third,  and 
fourth  exceptions  will  be  considered  together. 

[1,  2]  There  are  two  reasons  why  these 
exceptions  cannot  be  sustained :  (D  The  aih 
pellaut's  attorneys  have  failed  to  show  an 
abuse  of  discretion  on  the  part  of  his  honor, 
the  presiding  Judge;  and  (2)  the  right  to  in- 
sist upon  the  errors  assigned  was  waived 
when  the  defendant  withdrew  hla  plea  of 
"not  guilty.** 

[8]  The  fifth  and  sixth  exceptions  will  not 
be  considered  for  the  reason  that  they  were 
abandoned.  The  recent  case  of  State  v. 
Malloy,  78  S.  E.  99G,  which  was  decided  by 
this  court  shows  that  the  seventh  exception 
cannot  be  sustained. 

[4]  The  eighth,  ninth,  and  tenth  exceptions 
will  be  considered  together,  conceding  that 
the  defendant  would  have  been  entitled  to 
all  the  rights  claimed  in  these  exceptions,  if 
he  had  Insisted  upon  them.  In  the  manner 
provided  by  the  rules  of  practice:  neverthe- 
less It  clearly  appears  that  he  waived  said 
righta  in  expectation  that  the  Jury  would 
recommend  him  to  the  mercy  of  the  court 
thereby  enabling  him  to  escape  the  death 
penalty.  At  the  time  he  withdrew  his  {ilea  of 
"not  guilty"  he  bad  no  reasonable  ground 
for  suroosing  that  the  Jury  would  render 
any  other  verdict  tiiian  that  of  "guilty"; 
and  the  method  which  he  adopted,  it  would 
seem,  migbt  naturally  have  been  esvected  to 
Increase  bis  chances  of  appealing  to  Uie 
sympathy  of  the  Jury  and  thereby  Induce 
them  to  recommend  him  to  the  mercy  of  the 
court  There  Is  no  doubt  that  the  defOidant 
had  the  right  to  waive  compliance  with  the 
technical  features  of  law  as  to  the  manno' 
In  which  hla  plea  should  be  aco^ted. 

[I]  "Waiver  la  T(duntary  and  Implies  an 
election  to  dispense  with  soEoetbing  of  value, 
or  forego  some  advantage,  which  the  party 
waiving  it  might  at  bis  option  have  demand- 
ed or  Insisted  upon.  A  waiver  takea  place 
when  a  man  dispenses  with  the  performance 
of  something  whlcb  he  basr^T'rigbt  toltfact 
Digitized  byVjtTOv^lC 
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A  party  may  waive  a  constttntloiial  ae  weO 
88  a  statutory  provlston  tm  bis  bweflt,  as 
a  trial  jury,  though  that  mode  Is  guaran- 
teed to  talm  by  the  Goustltntloii ;  and,  when 
waived  by  such  party,  he  wUI  be  estopped 
from  setttng  them  up  or  claiming  them." 
Herman  on  Estoppel  and  Res  Judicata,  vol. 
2,  p.  954.  The  same  author  at  page  958 
says:  "A  defendant  has  a  constitutional 
right  to  a  speedy  trial.  Yet  be  may  waive 
this  provision  by  obtaining  a  continuance. 
He  may  plead  guilty,  which  generally  dis- 
penses with  a  jury  trIaL  «  •  •  A  defect  in 
the  Constitution  or  oi^;anlzatlon,  which  does 
not  prevent  the  presence  of  12  competent 
Jurors,  by  whose  votes  the  Indictment  Is 
found,  and  which  could  have  been  cured  if 
the  attention  of  the  court  had  been  called 
to  it  at  the  time  or  promptly  remedied  by  the 
impaneling  of  a  competent  grand  Jury,  is 
waived  if  the  defendant  treats  the  Indict- 
ment as  sufficient,  pleads  not  guilty,  and 
goes  to  trial  on  the  merits  of  the  charge. 
There  is  good  sense  In  this  conclusion.  The 
indictment  is  the  charge  of  the  state  against 
the  defendant,  the  pleading  by  wUdb  be  is 
informed  of  the  fact,  and  the  nature  and 
scope  of  the  occasion.  When  that  indictment 
is  presented,  that  accusation  made,  that 
pleading  filed,  the  accused  has  two  courses 
of  procedure  open  to  him.  He  may  question 
the  propriety  of  the  accusation,  the  manner 
In  which  he  has  been  presented,  the  source 
from  which  It  proceeds,  and  have  these 
matters  promptly  and  properly  determined, 
or,  waiving  them,  he  may  put  in  issue  the 
truth  of  the  accusation  and  demand  the 
Judgment  of  his  peers  on  the  merits  of  the 
chaise.  If  he  omits  the  former  and  chooses 
the  latter,  he  ought  not,  when  defeated  on 
the  latter  when  found  guilty  of  the  crime 
charged,  to  be  permitted  to  go  back  to  the 
former  and  Inquire  as  to  tbe  manner  and 
means  by  whldi  the  charge  was  presented." 

The  foregoing  language  and  that  from  Her- 
man on  Estoppel  and  Bes  Judicata  were 
quoted  wltb  approval  In  tbe  case  ot  the 
State  V.  Falle.  43  8.  a  52.  20  S.  B.  798,  In 
which  Oien  was  an  appeal  from  the  sen* 
tenoe  of  death. 

Nothing  was  omitted  during  ttie  trial  of 
which  tbe  defMulant  baa  Just  cause  of  com- 
plaint. He,  his  attorneys,  tbe  presiding 
Judge,  ai^  the  Jury  nnqnestionably  under- 
stood fully  the  nature,  fbrce,  and 'effect  of 
the  plea  made  the  defendant;  be  was 
resvesoited  by  ezceedii^ly  able  oounsid;  tbe 
plea  was  not  Interposed  until  two  days  after 
the  commenoemoit  of  the  trial ;  the  iH«sIdlng 
Judge  clearly  stated  the  nature,  force,  and 
^eet  of  the  plea*  to  which  neither  the  de- 
fendant nor  big  counsel  made  any  objection ; 
tbe  testimony  which  had  then  been  intro- 
duced Indicated  that  there  were  no  reason- 
able grounds  for  hoping  that  the  Jury  would 
render  any  other  irerdlct  than  that  of  guilty. 


These  exceptions  are  therefore  oramled. 

It  Is  the  judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  be  affirmed 
and  that  the  case  be  remanded  to  that  court 
for  the  purpose  of  having  another  day  as- 
signed for  carrying  Into  execution  the  sen- 
tence of  death  hnposed  i^khi  the  defendant 

HYDBIGK.  WAITTS.  and  FBASBB,  JJ., 

concur. 

On  Petition  for  Behearing. 

FEB  OTTBIAM.  After  careful  conslder- 
ation  of  the  petition  herein,  this  cotirt  Is 
satisfied  that  no  material  question  of  law 
or  of  fact  has  either  been  overlooked  or  dis- 
regarded. It  is  therefore  ordered  that  the 
petition  be  dismissed  but  that  the  remittitur 
be  stayed  until  the  further  order  of  the  court 
in  order  that  the  petitioner  may  apply  for  a 
writ  of  error  to  the  Supreme  Court  of  the 
United  States  if  so  advised;  notice  having 
been  given  of  sudi  Intention. 


(S6  S.  C.  «>) 


STATB  V.  8PBAR3L 


(Supreme  Gonrt  of  South  Carolina.    Aug.  28, 

.  1918.) 

1.  Cbiminal  Law  ^  778*)  —  iNffraucfnoK — 

HOHICIDE— BtJBDEN  OT  PBOOF. 

Where  there  were  no  witnesses  to  a  hooii- 
eide,  and  no  testimony  as  to  how  it  occurred 
except  defendant's,  a  charge  that.  If  the  evi- 
dence showed  beyond  a  reasonable  doubt  that 
defendant  killed  deceased,  then  the  burden  shift- 
ed to  defendant  to  explain  it.  because,  notUmc 
else  appearing  than  that  one  man  has  killed 
another,  flie  presumption  is  the  killlnx  was  un- 
lawful, was  not  oToneous  when  applied  to  tiia 
facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fS  1846-18S2,  18S4-1867,  1980. 
1987  ;  Dec  Dig.  I  778.*] 

2.  Homicide  (S  S40*)— Afpbax.  akd  Ebbob— 

HaBMUGSS  I^OB— InBTBUOnOH. 

Where,  under  the  undisputed  evidence,  a 
homicide  was  either  in  self-defense,  or  was  mur- 
der, erroneous  char^  as  to  manslaughter  were 

harmless. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  ||  715-717,  720;  Dec.  Dig.  |  34a*] 

3.  Cbimikal  Law  (Sj  763,  764*)— IBSTBUC- 

TIOK— CHABQli  ON  FAOTS. 

Where  it  was  undisputed  that  defendant 
Idlled  deceased,  and  also  that  the  killing  was 
either  in  self-defense  or  mnrder,  a  charge  that 
the  law  of  self-defense  arises  out  of  necessity, 
"and  right  there  is  tbe  pivotal  point  in  the 
case,"  was  not  emmeous  o  a  charge  upon  the 
facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {6  1731-1748,  17B2,  1768. 
1770;  Dec.  Dig.  §§  763,  764.*J 

Appeal  from  Qeneral  Beaslona  Circuit 
Court  of  Marlboro  County;  Oea  W.  Oage, 

Judge. 

Wilson  Spears  was  convicted  of  murder, 
and  he  appeals.  AfBrmed.  Behearing  de- 
nied. 


*For  otbar  casM  se«  BMO*  toplo  and  seoUon  NUHBBB  In  Dec  Dlt.ft  Am.  D^.  K*]r-N%||^^^^llQ^(|^^ig[^ 
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J.  E.  Owm,  of  Bennetts vUle^  for  appellant 
Solicitor  J.  Uonroe  Spean^  of  Darlington, 

for  tbe  State. 

HYDRICE,  J.  This  Is  an  appeal  from  sen- 
tence upon  conviction  of  murder,  wlQi  recom- 
mendation to  mercy.  The  testimony  Is  very 
meager  and  Indefinite  as  to  the  details  of 
the  quarrel  between  the  defendant  and  the 
deceased,  which  seems  to  have  arisen  Imme- 
diately before  the  fatal  encounter,  and  to 
have  led  up  to  It  As  well  as  we  can  gather 
from  the  testimony,  there  was  a  frolic  at  the 
house  of  a  negro  woman,  named  Mllly  Kelly, 
which  was  attended  by  the  defendant,  the 
deceased,  and  others.  The  deceased  and 
Abram  Mack  got  Into  a  row  in  the  house,  and 
they  and  Oscar  Mack,  Abram's  father,  went 
out  to  settle  their  difficulty.  While  they  were 
so  engaged,  the  defendant  approached  them, 
and  asked  the  deceased  for  a  match.  The 
deceased  replied,  with  an  oath,  that  he  bad 
no  match.  After  some  bandying  of  words  an^ 
oaths  at  e&cb  other  about  the  match,  each 
wait  home  and  got  hla  gon  and  returned. 
The  defendant's  home  was  about  half  a  mile 
away.  When  th^  met  again,  on  thefr  way 
hack  to  the  Kelly  house,  each  shot  the  other. 
The  defendant  testified  that,  as  he  stepped  in- 
to a  certain  path  on  the  way  back,  the  de- 
ceased called  upon  him  to  "Halt";  that  he 
looked  and  saw  deceased  holding  up  his  gun 
to  shoot  and  he  did  shoot ;  and  that  he  (de- 
fendant) threw  up  bis  gun  as  quickly  as  be 
could,  and  shot.  He  explained  his  returning 
to  the  Kelly  house  by  saying  that  he  left  his 
sister  there,  and  vent  back  to  escort  hw 
home,  and  that  he  canled  Us  gun  to  protect 
himself. 

[1,2]  The  first  exception  assigns  error  In 
the  following  Instruction:  "If  the  testimony 
satisfies  you  beyond  a  reasonable  doubt  that 
Spears  killed  Thomas,  then  the  burden  shift- 
ed on  Spears  to  explain  it  and  to  satisfy  the 
Jury  tbiat  the  law  excuses  him.  Because, 
nothing  else  appearing,  and  It  appearing  that 
one  man  killed  another,  the  presumption  is 
the  killing  was  unlawful."  While  It  may  not 
be  true,  as  an  abstract  proposition,  appli- 
cable under  all  circumstances,  that  the  mere 
fact  that  one  man  has  killed  another  will 
raise  the  presumption  that  the  killing  was 
unlawful,  yet  the  chaise  of  a  trial  judge  must 
always  be  construed  as  applicable  to  the 
ftcts  of  the  case  on  trial.  When  so  applied, 
tiiere  was  no  error  in  the  instruction  above 
quoted.  The  killing  was  done  with  a  deadly 
weapon.  There  was  no  legal  provocation  in 
the  first  encounter  of  words,  which  could 
have  reduced  the  killing  to  manslaughter. 
If  there  had  been,  there  was  ample  cooling 
time.  Therefore,  in  no  possible  view  of  the 
evidence  would  the  Jury  have  been  warranted 
in  finding  a  verdict  of  manslaughter.  Under 
the  undisputed  evidence,  the  defendant  either 
killed  the  deceased  In  self-defense,  and  was 
entitled  to  acquittal,  or  be  was  guilty  of 


mnrder.'  That  being  so,  and  the  Jvry  having 
tonnd  a  verdict  of  murder,  the  aaalgnmenta 
of  error  in  the  duise  as  to  the  law  of  man- 
slaughter are  Immaterial,  and  need  not  be 

considered. 

[3]  On  the  law  of  self-defense,  the  court 
charged:  "The  law  of  self-defoise  arises 
out  of  necessity,  actual  or  presumed.  Bight 
there  is  the  pivotal  question  In  the  t:ase." 
The  error  assigned  Is  that  this  was  a  charge 
on  the  facts.  In  that  it  directed  the  minds  of 
the  jurors  solely  to  the  defense,  and  left  out 
of  view  all  questions  relative  to  the  state's 
case,  Including  the  question  of  malice.  The 
undiluted  evtden&e  warranted  the  charge. 
Under  the  evidence,  there  was  no  reasonable 
.ground  for  any  contention  as  to  the  fact  that 
defendant  had  killed  the  deceased,  and,  as 
we  have  shown,  there  was  no  locally  possible 
ground  for  any  other  than  a  verdict  of  mnr^ 
der  or  of  acquittal  on  the  plea  of  self-defense. 
Therefore  the  judge  was  clearly  right  when 
he  said  tlut  was  the  pivotal  point  in  the  case. 
In  &ct  and  law,  It  waa  ttie  only  point  in  the 
case. 

Jndgmmt  ofllnneA. 

OABY,  a  J.,  and  FBASBB,  and  WATTS; 

JJ.,  concur. 

On  Petitlon'for  BcAeailiig. 

PEB  OUBIAM.  After  cftreftil  conaldeEa* 
tlon  of  the  vltbln  petition,  we  bam  failed  to 
discover  that  any  material  question  of  law 
or  of  fact  bas  been  overlooked  or  disregarded. 
It  la  therefore  ordered  that  Uie  petittott  be 
dismissed  and  that  the  stay  of  tbe  lemittitnr 
heretofore  granted  be  revoked. 


(»  s.  c.  «n> 

ALDRICH  T.  SOUTHEBN  BT.  GO.  St  aL 

(Suprems  Oourt  of  South  Carolina.   Sept.  12, 
1918.) 

1.  CABBUBS  (S  S2*)— iNtXBSTATI  OoiUKBCB— 

Rates. 

An  interstate  carrier  can  charge  no  more 
and  no  less  than  the  rate  filed  with  and  ap- 
proved by  the  Interstate  Commerce  Commission 
and  published  as  tiie  lawful  rate,  and  a  greater 
or  less  charge  cannot  be  justified  on  the  ground 
of  mistake. 

[Ed.  Note.— For  other  cases,  see  (^rrien. 
Cent  Dig.  SS  S3-86 ;  De&  Dig.  |  82.*] 

2.  Cabbibbs  (S  86*)— Gabsiaob  or  Goods— Ac* 

TIOKS  FOB  KKFUSAI.  TO  CaBBT. 

In  an  action  against  a  carrier  for  daJUft^ea 
for  refusal  to  carry  goods  at  the  rata  filed  wiQx 
and  published  by  the  Interstate  Commerce  Com- 
misBlon,  tbe  question,  whether  the  carrier  re- 
fused to  transirart  the  goods  e»!ept  at  an  esees- 
sive  rate  held  for  the  jury. 

[Ed.  Note.— For  other  case^  set  Ourtei^ 
Cent  Dig.  I  95;  Dw:.  Dig.  |88.«] 

8.  Tbul  a  848*)— YianiOT— ErROl. 

Tbe  verdict  must  be  etmstraad  as  lesoSrlng 

all  inferences  in  favor  of  tbe  sDccessfnl  par^. 

[Ed.  Note.— For  other  cases,  see  Trial,  Guit. 
Dig.  ii  809-812 ;  Dec.  Dig.  |  843.*] 
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4.  Appxai.  ahd  Ebbob  d  200*)— FBEmiTA- 
TzoK  or  Qbounds  ov  Bxvnw  is  Goubt  Bk- 
LOW— Nbokssitt. 

When  not  raised  beloi^  a  carrier,  in  an 

action  for  daniages  tor  reniaal  to  tranBport 

freight  at  the  reenlar  interstate  rate,  cannot 

contend  on  appeal  that  ttaer*  wai  no  evidence 

of  encb  refnsaL 
[Ed.  Note.— For  other  casee,  see  Appeal  and 

Error,  Cent  Dig.  |8  1290-1298.  1300,  ISOS ; 

Dec.  big.  S  209.»] 

6.  GOUBTB  ^  489*)— IllTBBSTATB  ColOmBOa— 

JtrBiBDicnoN  OF  State  Coubts. 

Where  an  interstate  carrier  refused  to 
carry  freight  at  tihe  regular  interstate  rate,  the 
Btate  coarts  have  jurisdiction  of  an  action  b; 
the  shipper  for  damages,  the  remedy  being  the 
ordinary  common-law  one,  which  was  preserved 
by  section  22  of  the  act  to  regulate  interstate 
commerce  (Act  Feb.  4,  1887.  c  104.  24  Stat. 
887  [U.  8.  Comp.  St.  1901.  p.  8170]),  which  de- 
clares that  nothing  shall  in  any  way  abrogate 
or  alter  the  remedies  now  existing  at  common 
law  or  by  statute,  bnt  the  proylmons  of  this 
act  shaU  be  cnmnlatiTe. 

[Ed.  Note^For  other  cases.  Bse  Oonrts,  Gent. 
I^.  H  1824-1880,  1883-1841, 1872-1874 ;  Dec 
Dig.  i  489.*] 

e.  Appkal  and  Ebbob  (S  930*)— Ihstbuctxorb 
— PBzsnuFTioife. 

In  an  action  by  a  shipper  for  damages  suf- 
fered by  reason  of  an  interstate  carrier's  re- 
fnsal  to  transport  a  shlinnent  d  goods  at  the 
rate  published  by  the  Interstate  Commerce 
Conunisrion,  the  carrier  cannot  successfully  con- 
tend on  appeal  that  a  judgment  In  favor  of  the 
shipper  should  be  reversed  because  damages 
were  recoverable  only  if  there  was  notice  to 
the  carrier  of  the  numb^  of  cars  that  were  to 
be  shipped,  where  the  court  by  its  charge  limited 
the  consideration  of  the  jury  to  the  damages 
■rising  out  of  the  carrier's  refusal  to  transport 
two  GBTB  which  had  lUready  been  ordered,  for 
St  must  he  assumed  that  the  jury  followed  the 
charge. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(  8755-3761;  Dec.  Dig.  f 
«JOl*] 

7.  Cabbibbs  a  80*)— Failttbk  to  Tbanspobt 
OooDfr-lfoanrax  ov  Daicages. 

Where  an  Interstate  carrier  refused  to 
transport  goods  at  the  regular  interstate  rate, 
the  measure  of  damages  was  not  the  mere  dif- 
ference between  the  correct  rate  and  the  quoted 
rate  where,  by  reason  of  the  bi^er  quotation, 
the  shipper  was  forced  to  forego  the  stiipment 
and  sell  the  goods  at  a  loss. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |  96;  Dec.  Dig.  {  86.*] 

8.  Appeal  and  Ebbob  Q  1000*)— Rbtiew— 
Habmzjess  Ebbob. 

In  an  action  against  an  interstate  carrier 
for  damages  for  refusal  to  transport  a  shipment 
at  the  regular  interstate  rate,  the  admission  of 
letters  of  the  general  freight  agent  to  plaintiff, 
flooting  an  incorrect  rate,  was  harmless  where 
the  correct  rate  vma  proven  by  nndisputed  evl- 
denos. 

_  [Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  10^/1068,  4188-4167, 
4166;  Dec.  Dig.  I  1050.*]^ 

e.  Cabbibbs  (|  86*)— Intebstatb  Couixbcb— 
Rates— Action  eob  Damage. 

As  the  Interstate  Commerce  Act  (Act  Feb. 
4.  1887,  c  104.  24  Stat  379  [U.  S.  Comp.  St 
1901,  p.  3164])  merely  provides  that  the  cer- 
tificate of  the  secretary  of  the  Interstate  Com- 
merce Commission  shall  be  prima  fade  evidence 
of  the  correctness  of  the  rates  certified,  the 
actual  rate  prescribed  may  be  proven  by  other 
evidence,  and  so  letters  of  an  interstate  car- 


rier's genei^l  freight  agent,  quoting  an  Incor- 
rect rate,  are  admissible  in  an  action  by  a  ship- 
per to  recover  damages  for  the  refusal  of  the 
carrier  to  transport  a  shipment  opon  payinent 
of  the  lawful  charges. 

[Ed.  Note.— For  other  eases,  Bee  GarrlerB, 
Gent  Dig.  f  9S:  Dee.  Die  iM>1 

10.  EvzDEnoE  (I  474*)  — Opinions  — IfABKBT 
Value. 

In  an  action  by  a  shipper  to  recovw  dam- 
ages sustained  by  reason  of  the  refusal  of  an 
interstate  carrier  to  transport  goods  at  the  rate 
fixed  by  the  Interstate  Commerce  Conunission, 
where  the  shipper,  by  reason  of  the  excessive 
rate,  was  forced  to  forego  the  shipment  and 
sell  the  goods  at  a  loss.  Be  may  testify  as  to 
their  market  value  at  the  place  of  destination, 
having  stated  that  he  knew  what  their  market 
value  was,  by  reason  of.  Information  gained  on 
visits  to  that  point  and  the  reports  of  persons 
engaged  in  the  sale  of  the  goods  shipped. 

{Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2196-2219;  Dec.  Dig.  S  474.*] 

Appeal  from  Common  Pleas  Glrcolt  Court 
of  Barnwell  Gooiity;  W.  B.  De  Loacli,  Spe- 
cial Judge. 

Actton  by  Alfred  Aldrlch  against  the 
Southern  Hallway.  Company  and  the  South- 
era  Railway,  Carolina  Division.  From  a 
judgment  for  i>lalntlff»  defendants  aiqpeal. 
Afflimed. 

Harley  ft  Best,  of  Barnwell,  for  appellants. 
B.  a  Holman.  of  Barnwell,  and  W.  H.  Town- 
send,  ot  Columbia,  for  re^ondent 

HTDRICK,  J.  For  several  seasons  prior 
to  1909-10,  the  pUintlfl  had  engaged  In  buy- 
ing cotton  seed  and  shipping  them  to  Mexico, 
over  the  Atlantic  Goast  Une  Railroad,  tor 
sale  for  Anting  pnrposes.  Defendant's 
agent  at  Barnwell  solicited  the  businesa.  and 
plaintur  told  blm  that,  if  defendant  would 
give  him  better  rates  than  the  Coast  litne,  be 
wotdd  ship  over  d^endants  road. 

It  appears  finm  the  evidence  that  it  Is 
quite  difficult.  If  not  impossible  in  some  cases, 
for  the  local  railroad  agents  to  flguie  out, 
from  the  Bchednle  of  rates  filed  and  publish- 
ed, the  correct  rate  applicable  to  interstate 
shipments;  and  it  Is  spedally  difficult,  when 
the  matter  is  complicated,  ae  it  was  in  this 
cas^  by  tbe  fact  that  ttie  nnita  of  weight  and 
value  In  the  two  countries  are  different  and 
the  rate  of  exchange  between  them  is  vari- 
able. Hence  the  defendant's  local  agent  re- 
ferred tbe  matta  to  tbe  general  freight 
agent,  who  teatifled  tfiat  he  was  employed 
eqpectally  for  that  purpose. 

On  October  16. 1909.  be  wrote  plaintiff  tbat 
the  rate  on  seed  in  car  load  lots,  from  Bam- 
well,  S.  C,  to  Torreon  and  Gomez  Palado, 
Mexico,  was  90^  cents  pu  hundred  pounds. 
According  to  tbe  sdiedule  of  rates  filed  with 
the  Interstate  Commerce  Gommlsaion  at  that 
time  and  published,  the  correct  rate  was  97% 
cents  per  hundred  pounds.  Some  time  after 
receiving  this  letter,  plaintiff  made  requisi- 
tion on  defendant's  local  agent  for  a  number 
of  empty  cars  to  be  loaded  for  shipment  On 
October  26th  or  27th,  after  plaintiff  had 
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loaded  two  can  and  was  loading  the  tUrd, 
defendant's  local  agent  infonned  him  that  an 
error  bad  been  made  In  quoting  the  nte,  and 
that  It  was  10  cents  a  hundred  more  than 
the  rate  quoted.  That  would  have  made 
the  rate  100%  cents  per  hundred.  Plaintiff 
told  the  agent  that  he  could  not  use  that  rate, 
and  thereafter  he  shipped  the  seed  in  the  two 
cars,  which  he  had  already  bought  and  paid 
for,  to  an  oU  mill  in  Columbia,  B.  O.,  and 
aold  them  at  a  loss.  Thereafter,  on  October 
30tb,  but  after  plaintiff  had  sold  Qie  seed 
which  he  intended  to  ship  to  Mexico,  defend- 
ant's general  freight  agent  informed  plalntlfl 
that  the  correct  rate  was  97%  per  hundred. 
Plaintiff  would  have  tiald  Qie  correct  rate  If 
he  had  been  informed  what  It  was  before  he 
had  sold  the  seed. 

This  action  was  brought  to  recover  dam- 
ages fbr  lost  profits  on  the  sale  of  25  car 
loads  of  seed  contemplated  and  contracted 
for.  Plaintiff  testified  that  he  paid  not  ex- 
ceeding $24  per  ton  for  the  seed  he  bought, 
and  that  they  were  worth  $37.50  per  ton  in 
MIexico.  He  also  testified  that  he  actually 
bousbt  and  paid  for  only  the  two  car  loads 
mentioned,  and  that  the  persons  with  whom 
he  had  contracted  to  buy  other  seed  released 
him  from  liability  on  his  contracts.  He  claim- 
ed damages  for  the  loss  of  profits  on  25  car 
loads ;  but  the  court  Instructed  the  Jury  that 
be  could  recover  only  the  damages  which  he 
actually  sustelned.  T'he  verdict  was  in  his 
favor  for  $390.  In  view  of  the  evidence  of 
the  plaintiff  above  stated,  and  the  instmc- 
tlons  above  stated,  and  the  amount  of  the 
verdict,  we  conclude  that  the  Jury  awarded 
damages  only  for  the  loss  of  profits  on  the 
two  car  loads  of  seed  which  plaintiff  actually 
bought  and  paid  for  and  tendered  to  defend- 
ant for  shipment 

[1]  According  to  the  undisputed  evidence, 
the  court  ruled  and  instructed  the  Jury  that 
97%  cents,  the  rate  which  had  been  filed  with 
and  approved  by  the  Interstate  Commerce 
Commission  and  published,  was  the  lawful 
rate  and  the  only  rate  which  defendant  could 
lawfully  charge  or  collect;  that  defendant  was 
bound  by  law  to  charge  and  collect  that  rate, 
no  more  aud  no  less ;  and  that  If  defendant 
refused  to  receive  and  transport  the  seed,  ex- 
cept upon  payment  of  a  higber  rate,  It  was 
liable  to  plaintiff  for  the  resulting  damages. 
We  think  the  court  was  right  in  this  ruling 
and  instruction.  No  error  in  guotiug  a  rate 
which  has  been  filed  with  the  Commission 
and  published  will  be  allowed  to  prevent  a 
carrier  from  collecting  the  correct  rate  appli- 
cable to  an  Interstate  shipment  Gulf,  etc., 
R.  Co.  V.  Hefiey,  158  U.  S.  98,  15  Sup.  Ct 
802,  39  L.  Ed.  910;  Texas,  etc.,  R.  Co.  T. 
Mhigg,  202  U.  S.  242,  26  Sup.  Ct  628,  50  L. 
Ed.  1011;  Texas  &  C.  R.  Co.  v.  Abilene  Cotton 
on  Co.,  204  U.  S.  426,  27  Sup.  Ct  350,  51  L. 
Ed.  553,  9  Ann.  Cas.  1075.  Such  an  error 
la  not  binding  upon  either  carrier  or  shipper, 
because  both  are  presumed  to  know  the  cor- 
rect rate.   United  States  v.  MUler,  223  U.  & 


599,  32  Sup.  Ct  S28,  66  Ei.  Ed.  609;  Chicago, 
etc.,  B.  Co.  V.  Kirby,  226  U.  S.  156,  82  Sup. 
Ct  648,  56  Jj.  Ed.  103S ;  Adams  Bxpress  Co. 
T.  Crottinger,  226  U.  S.  491.  88  Sup.  Ct  148. 
67  L.  IDd.  814,  decided  January  6, 1918 ;  Kan- 
sas City  Southern  R.  Co.  v.  Carl,  227  17.  S. 
689,  S3  Sup.  Ct  S9l  67  Ed.  683.  decided 
ManA  1918.  Nor  does  mtb  an  mror  sub- 
ject a  carrier  to  liability  for  damages  rendt- 
Ing  from  any  action  taken  by  an  Intending 
sUUiper  In  rdlance  upon  the  quoted  rate. 
Illinois  Central  S.  Ca  v.  Hwdersm  Elevator 
Ga,  226  U.  S.  441.  88  Sup.  Ct  176,  67  L.  Ed. 
200,  decided  January  6,  IftLS.  In  the  Carl  Case 
the  court  said:  "Neither  the  Intentional  nor 
accidental  misstatement  of  the  applicable 
published  rate  will  bind  the  carrier  or  ship- 
per. The  lawful  rate  is  that  which  the  car^ 
rler  must  exact  and  that  which  the  shipper 
must  pay.  The  shipper's  knowledge  of  the 
lawful  rate  is  conclusively  presumed,  and 
the  carrier  may  not  be  required  to  surrender 
the  goods  carrted  upon  thB  payment  of  the 
rate  pald(  if  that  was  less  than  the  lawful 
rate,  until  the  full  legal  rate  has  been  paid. 
Texas  StO.'SLCo.v.  Mugg,  supra.  Nor  is  tin 
carrier  liable  for  damages  resulting  from  a 
mistake  In  quoting  a  rate  less  than  the  full 
published  rate.  Illinois  G.  B.  Co.  v.  Hender- 
son Elevator  Co.,  S26  U.  8.  441  [33  Sup.  Ct 
176^  57  U  Ed.  280J,f  decided  January  fl,  1918. 
Nor  can  a  carrier  legally'  contnct  with  a 
particular  shipper  for  an  unusual  service  un- 
less he  make  and  pnbUdi  a  rate  for  sutdi  sctv- 
ice  equally  open  to  alL  C3ilcago  ft  C  B.  C& 
V.  Klrby.  supra."  Zt  follows,  therefore,  that 
If  plaintiff's  right  to  recover  bad  depended 
solely  upon  defendant's  error  in  quoting  the 
rate  and  on  the  action  which  he  claims  to 
have  taken  on  the  faith  of  the  quoted  rate, 
his  complaint  should  have  been  dismissed. 

But  the  allegations  and  the  evidence  in- 
volve something  more,  to  wit  the  refusal  of 
defendant  to  receive  and  carry  the  shipment 
except  upon  the  payment  of  an  nnlawful 
charge.  If  the  fact  be  that  defendant  did 
so  refuse,  it  Incurred  liability  for  the  result- 
ing damages.  Avlnger  v.  S.  C  B.  Co.,  29  S. 
C.  265,  7  S.  E.  403,  13  Am.  St  Rep.  716;  5 
A.  &  E.  Ena  L.  (2d  Ed.)  158.  In  the  Abilene 
Case  the  Supreme  Court  of  the  United  States 
said:  "Without  going  Into  detail,  It  may  not 
be  doubted  that  at  common  law,  where  a 
carrier  refused  to  receive  goods  offered  for 
carriage  except  upon  the  payment  of  an  un- 
reasonable sum,  the  shipper  had  a  right  of 
acUon  In  damages.  •  *  •  As  the  right  to 
recover,  which  the  court  below  sustelned,  was 
clearly  within  the  principles  Just  steted,  and 
as  It  Is  conceded  that  the  act  to  regulate 
commerce  did  not  In  so  many  words  abrogate 
such  right,  it  follows  that  the  contention 
that  the  right  was  taken  away  by  the  act  to 
regulate  conunerce  rests  upon  the  proposition 
that  such  result  was  accomplished  by  impli- 
cation. In  testing  the  correctness  of  tills 
proposition,  we  concede  that  we  must  be 
guided  by  the  Jff[^c^^^«Hv5^».^y  *«- 
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plication  are  not  £aTored,  and  Indeed  that  a 
gttttute  wOl  not  be  con»trv9d  a*  ttoanff  awav 
a  comtnon-lato  Hght  eisistinff  at  the  data  of 
it»  enactment,  unl«««  that  reeult  ie  impera^ 
ttvcly  required;  that  i9  to  tatf,  unteta  it  he 
found  that  the  pre-exietirvg  r^ht  to  90  rep^ 
nant  to  the  etatute  that  the  aurvival  of  ntch 
right  would  in  effect  deprive  the  eUbuguent 
statute  of  ite  effleaoth-fn  other  worda,  ren- 
der iU  provtelont  nugatonf."  (Italics  added^ 
That  caae  and  tbe  others  above  dted  hold 
tbat  tbe  rate  ffled  and  pnbUahed  la  prasnmed 
to  be  reasonable^  and  that  no  otbtf  can  be 
lawftdly  ixaeteO. 

[2-4]  Under  the  drconutancea  detailed,  the 
loading  oC  tbe  eeed  Into  cars  fomldied  by  de- 
fendant, with  the  Intent  at  botb  parties  that 
they  were  to  be  shipped  to  Mexico  over  de- 
fendant's road,  was  enffldent  to  warrant  the 
Inference  of  a  tender  of  them  for  anch  ship* 
maat',  and  tbe  quotation  of  an  excesalTe 
rate,  even  tlungh  It  waa  done  under  tbe  be* 
Utf  that  it  was  the  lawtol  rate,  was  «ioush 
to  Justus  tile  Inference  of  a  refusal  to  trans- 
port the  seed,  esc^t  upon  payment  of  the 
rate  Quoted.  Whether,  under  all  the  circum- 
stance^ sndi  Inferences  should  haTe  been 
drawn  were  questions  of  fad:  whlcb  were 
properly  submitted  to  the  Jury;  and,  under 
Uie  disjg^  tbe  rerdlct  must  be  construed  as 
resolTing  them  In  plalntUf  s  fovor  and  as 
eatabUsblng  the  fact  that  plalntiflTs  recovery 
was  based  upcm  defendants  refusal  to  re- 
cdve  and  transport  the  seed,  except  upon 
payment  of  an  unlawful  exaction.  Aforeover, 
defendant  Is  concluded  from  contending  In 
this  court  that  there  was  no  testimony  tend- 
Ing  to  6how  such  refiuat,  because  that  point 
was  not  made  In  the  drcult  court 

[I]  We  think  there  can  be  no  doubt  that 
the  drcult.  court  had  Jurisdiction  of  the  ac- 
tion. It  was  based  on  the  violation  of  a 
common  law  duty.  In  the  Abilene  Case,  after 
stating  the  prlndples  above  quoted,  the  court 
proceeded  to  show  that  tbe  remedy  Invoked 
by  tbe  shipper  was  so  Incontdstent  with  the 
provisions,  purpose,  and  Intent  of  the  act  to 
r^nlate  commerce  that,  it  allowed.  It  would 
prove  to  be  destructive  of  It  In  constm- 
Ing  section  22  of  tbat  act,  which  says  that 
**iiotbing  in  this  act'contalned  shall  In  any 
way  abrogate  or  alter  the  remedies  now  ex* 
isting  at  common  law  or  by  statute,  but  the 
provisions  of  this  act  are  In  addition  to  such 
remedies,"  tbe  court  said:  "TMs  clause,  how- 
ever, cannot  In  reason  be  construed  as  contin- 
uing in  shii^iers  a  common-law  right,  the 
continued  existence  of  wbich  would  be  ab- 
solutely Inconsistent  with  tbe  proTlsions  of 
tbe  act  In  other  words,  the  act  cannot  be 
held  to  destroy  itself.  The  clause  is  concern- 
ed alone  with  rights  recognized  in  or  dutlffii 
imposed  by  tbe  act,  and  the  manifest  purpose 
of  the  provision  in  question  was  to  make 
plain  the  Intention  that  any  specific  remedy 
given  by  the  act  should  be  regarded  as  cu- 
mulative, when  other  appropriate  common-law 
or  statutory  remedies  existed  for  tbe  redress 


of  the  particular  grievance  or  wrong  dealt 
with  in  the  act"  In  this  case  not  only  does 
the  common  law  afford  a  remedy  for  the  par- 
ticular grievance  complained  of  but  It  Is  en- 
tirely consistent  with  the  provldons  of  the 
act  relating  commerce^  and  therefor^  by 
the  express  terms  of  section  22,  It  was  pre- 
served to  Oie  shipper.  CUbson  t.  Railroad 
Co.,  88  S.  a  86S.  70  8.  B.  1080;  Bardaway 
T.  Railway  Oo..  90  S.  a  476,  78  S.  £.  1020; 
Missouri  P.  B.  Co.  v.  Larabee  li*Iour  Mills 
Co.,  2U  n.  8.  612,  20  Sup.  Ct  214,  68  L. 
Ed.  SS2;  Mondon  T.  New  Tork,  etc.,  B.  Co., 
223  U.  8.  1,  32  Snp.  Ot  168,  68  L.  Bd.  827, 
88  Ifc  B.  A.  (N.  S.)  44;  Louisville  ttG.IL. 
Oo.  T.  B*.  W.  Cook  Brewing  Go.,  228  U.  S. 
70,  82  BuPk  Ot  180,  66  Lu  Ed.  86S;  Galveston, 
eta,  R.  Co.  r.  Wallace,  22&  JJ.  8.  481,  82  8up. 
Ct  206,  66  L.  Ed.  61T;  Glafiin  v.  Hooseman, 
93  U.  a  180,  28  D.  Ed.  888;  Oopp  v.  U  ft 
N.  B.  Ca,  48  La.  Ann.  611,  9  Sontib.  441,  12 
L.  B.  A  726,  26  Am.  St  Bep.  198;  Lougbin 
V.  McCanlley,  186  Pa.  617,  40  AtL  1020,  48 
L.  B.  A.  ^  66  Am.  8ti  B^  872,  and 
notes. 

In  Galveston,  eta,  B.  Oo.  t.  Wallace^  su- 
pra, the  railroad  company  was  sued  In  flie 
state  court,  as  the  "Initial  carrier,"  under 
the  Garmack  Amotdment  (Act  June  29,  1006, 
c.  8681. 1 7,  «4  Stat  688  [G.  8.  Gomp.  St  1901, 
p.  1807]),  for  a  loss  wldch  occurred  on  a  con- 
necting lin&  Objection  was  made  to  the 
jutiadictlon  of  the  state  court  on  tbe  ground 
that  section  9  of  the  original  act  to  regu- 
late commerce  provided  that  persons  dam- 
aged by  a  violation  of  the  statute  "might 
make  complaint  befbre  the  commlsslott 
*  *  *  or  in  any  District  or  Circuit  Court 
of  the  United  States."  But  the  court  said 
that  "damage  caused  by  failure  to  deliver 
goods  Is  in  no  way  traceable  to  a  violation  of 
the  statute  and  Is  not,  therefore,  vrithln  tbe 
provisions  of  secUons  8  and  0  of  the  act  to 
regulate  commerce."  With  regard  to  tbe 
matter  of  Jurisdiction,  the  court  also  said: 
"Where  tbe  statute  creating  tbe  right  pro- 
vides an  exclusive  remedy,  to  be  enforced 
In  a  particular  way  or  beftrre  a  spedal  tri- 
bunal, tbe  aggrieved  party  will  be  left  to  tJie 
remedy  given  by  the  statute  which  created 
the  right  But  Jurisdiction  Is  not  defeated  by 
Implication.  And,  considering,  tbe  relation 
between  the  federal  and  state  government 
there  Is  no  presumption  that  Congress  Intend- 
ed to  prevent  state  courts  from  exercising  tbe 
general  Jurisdiction  already  possessed  by 
them  and  under  which  they  had  the  power  to 
hear  and  determine  causes  of  action  created 
by  federal  statute." 

This  case  does  not  fall  within  the  princi- 
ple of  the  Beid  Case,  222  U.  S.  424,  32  Sup. 
Ct  140,  56  L.  Ed.  257.  In  that  case  the 
state  court  undertook  to  enforce  a  state 
statute  which  impoBed  a  penalty  on  common 
carriers  for  refusal  to  recdve  and  transport 
goods  when  tendered.  At  the  time  tbe  goods 
were  tendered  for  shipment,  the  carrier  had 
not  filed  and  published  ft.g^o^i^fV^^^?,  [e 
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required  by  tbe  act  to  regulate  commercft, 
which  also  proTliled  that  no  carrier  should 
engage  in  Interstate  transportation  until  such 
schedule  of  rates  was  filed  and  published,  and 
penalized  the  violation  of  the  inhibition.  It 
clearly  appeared,  therefore,  that  the  state 
statute  was  in  conflict  with  the  federal  stat- 
ute and  commanded  the  doing  of  that  which 
tbe  latter  forbade;  Necessarily  the  state 
statute  was  held  to  be  void  on  the  principle 
that,  when  Congress  assumes  control  of  any 
subject  of  Interstate  commerce,  all  conflict- 
ing state  laws  on  tbe  same  subject  are  su- 
perseded. This  is  a  necessary  consequence  of 
the  supremacy  of  an  act  of  Congress  over  the 
subject  For  the  same  reason,  a  statute  of 
Minnesota,  which  penalized  interstate  carri- 
ers, for  ftiilnre  to  furnish  cars  on  demand 
for  the  initiation  of  interstate  shipments,  was 
held  void  in  Chicago,  etc.,  B,  Co.  v.  Hard- 
wick  Farmers'  Elevator  Co^  220  U.  S.  426, 
33  Sup.  Ct  174,  67  U  Ed.  SSi,  decided  Jan- 
uary 6,  1813. 

This  case  rather  falls  within  the  principle 
announced  in  Missouri  P.  R.  Co.  v.  liarabee 
Flour  Mills  Co.,  supra,  In  which  the  Supreme 
Court  of  Kansas  was  sustained  in  compell- 
ing a  carrier  by  mandamus  to  transfer  and 
return  loaded  and  unloaded  cars  from  the 
line  of  a  connecting  carrier  to  the  flour  mill 
of  the  shipper,  on  demand  and  payment  of 
the  customary  charges  therefor,  although 
both  carriers  were  engaged  in  interstate  com- 
merce, and  three-flftbs  of  the  output  of  the 
mill  was  shipped  out  of  the  state.  The  court 
held  that  the  state  court  had  jurisdiction  to 
compel  tbe  performance  of  the  duty,  which 
was  a  common-law  duty,  in  the  absence  of 
r^ulation  of  the  same  Subject  by  congrea? 
sional  authority.  There  is  nothing  In  tbe  act 
to  r^ulate  commerce  which  exempts  a  com- 
mon carrier  of  Interstate  commerce  from  the 
common-law  liability  for  damages  for  refusr 
ing  to  receive  and  transport  a  shipment  prop- 
erly tendered,  and  there  Is  nothing  in  the  ac- 
tion of  the  state  court  enforcing  that  liability 
which  conflicts  with  any  provision  of  that 
act.  Therefore,  under  the  authorities  above 
cited,  and  tbe  cases  following,  there  was  no 
error  in  overruling  tbe  objection  to  the  Ju- 
risdiction of  the  court  Reld  v,  Colorado,  187 
U.  S.  137,  23  Sup.  Ct  92,  47  L.  Ed.  108;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Haber,  169  U.  S. 
613,  18  Sup.  Ct.  488,  42  L.  Ed.  878. 

[6]  Under  the  view  which  we  have  taken  of 
the  case,  the  objection  that  plaintiff  could  not 
recover  damages  because  there  was  no  notice 
to  the  defendant  of  the  number  of  cars  that 
be  Intended  to  ship  and  of  the  amount  of  the 
damages  that  he  would  sustain  as  the  result 
of  defendant's  delict  (It  being  contended  by 
defendant  that  the  damages  sued  for  are  spe- 
cial damages)  need  not  be  considered,  because 
we  have  seen  that,  unda  plaintiff's  testimony 
and  tbe  Judge's  charge,  which  we  are  bound 
to  assume  the  jury  obeyed,  no  damages  could 
have  been  allowed,  except  tot  the  loss  of 


profits  on  the  two  car  loads  of  seed  which 
plaintiff  had  bought  and  paid  for,  and  the 
amount  of  the  verdict  shows  that  none  other 
were  awarded.  And  as  to  those  two  ears,  de- 
fendant certainly  bad  notice  of  the  circum- 
stances and  tbe  purpose  of  tbe  shipment  We 
must  not  be  understood,  however,  as  conced- 
ing, by  these  remarks,  that  tbe  damages  re- 
covered were,  in  fact,  q>eclal  damages  or 
that  it  would  have  been  necessary  to  the 
recovery  of  such  damages  that  tbe  carrier 
should  have  had  notice  of  the  number  of  cars 
intended  to  be  shipped  or  of  tbe  amount  of 
tbe  damages  which  would  result  from  any 
delict  on  its  part  with  regard  to  the  ship- 
ment 

[7]  Defendant's  contention  that  tbe  mea- 
sure of  damages  was  only  tbe  difference  be- 
tween the  correct  rate  and  the  quoted  rate 
cannot  be  sustained.  6  A.  &  B.  Enc.  L.  (2d 
Ed.)  388;  Hope  Cotton  Oil  Co.  t.  Texas  B. 
R.  Co.,  10  Interst  Com.  R.  686. 

[>]  In  view  of  tbe  tact  that  the  correct 
rate  was  proved  by  undisputed  evidence  and 
the  jury  were  correctiy  instructed  what  it 
was,  we  cannot  see  how  defendant  could 
have  been  prejudiced  by  the  admission  of  tb» 
letters  of  tbe  general  freight  agent  to  plain* 
tiff,  quoting  an  Incorrect  rate. 

[I]  We  do  not  concede,  however,  that  tbe 
letters  were  improperly  admitted.  We  think 
they  were  competent  The  fact  that  tbe 
certificate  of  the  secretary  of  the  Interstate 
Commerce  Commission  is  made  prima  fade 
evidence  of  the  correctness  of  the  rates  cer- 
tified implies  that  the  rate  may  be  proved 
in  some  other  manner  and  by  some  other  evi- 
dence. 

[10]  There  was  no  error  In  allowing  the 
plaintiff  to  testify  as  to  the  market  value  of 
seed  in  Mexico.  He  testified  that  he  knew 
what  the  market  value  was  and,  as  a  basis 
of  bis  knowledge,  said  that  be  had  been  to 
Alexlco  and  bad  also  sold  seed  there  through 
others  and  had  received  and  accepted  the  re- 
port of  sales  made  by  them,  which  was  a 
fundamental  and  practical  test  of  the  market 
value.    16  Cyc.  1143. 

Judgment  aflSrmed. 

OART,  G.  J.,  and  WATTS  and  FBASBB, 
33.,  ctmcnr. 


(XU  Ta.  KS) 


MARTIN  V.  HALL 


(Sapreni^  Court  of  Appeals  of  ^r^Ma.  SepL 

11,  1918.) 

1.  Evidence  (S  419*)  —  Pab<^  BnnxirGB  — 
Deeds— Consideration. 

While  tbe  recital  in  a  deed  of  the  amonat 
of  condderatlon  and  its  payment  is  prima  fa- 
de evidence  thereof,  it  may  be  shown  by  parol 
evideoce  that  tbe  actaal  consideration  paid  or 
promised  was  different  from  that  stated,  or 
that  it  has  not  been  paid.  If  aach  evidence  does 
not  alter  or  contradict  the  legal  import  of  the 
deed. 

[Ed.  Note.— For  other  cases,  see  SMdence, 
Cent  Dig.  Sd  1912-1928;  Dec.  Dig.  |  419.*] 
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2.  ETXDSiroE  (I  419*)  ~  Paiol  Bhrnniroi  — 

DBBDB— ConSIDBRATIOIf. 

Where  a  de«d  recited  a  moner  conridera- 
tion  of  $600,  the  receipt  of  which  was  aclmowl* 
edced  by  the  zrantor,  it  could  be  showa  by  pa- 
rol CTiaence  uiat  iraila,  as  a  matter  of  form, 
9600  passed  from  the  cnmtee  to  the  grantor, 
it  was  immediately  retnrned,  and  that  the  real 
consideratioQ  was  the  support  and  maintenance 
of  the  grantor  dnring  Us  life;  this  not  alter- 
iDg  or  In  any  way  affecting  the  l^al  import  of 
the  deed. 

[Ed.  Note^For  ottw  eaiWp  sea  Bvidence, 
Gent.  Dig.  H  1912-1A28;  Dec  Dig.  i  419.*] 

8.  DESDB  (I  19*)— FAII,imil— OONBIDEUTIOK— 
BXUEF. 

Where  the  conaldeTation  for  a  conveyance 
of  land  was  the  support  and  msintenance  of 
the  grantor  for  life,  and  the  grantee  not  only 
failed  to  support  and  maintain  the  grantor,  but 
denied  that  she  was  under  any  legal  obligation 
to  do  so,  the  consideration  failed,  and  the  gran- 
tor was  entitled  to  bare  the  conTeyance  re- 
■dnded  by  a  court  of  equity,  there  bting  no 
adequate  remedy  at  law. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  88;  Dec  Dig.  t  IS.*] 

Aiq?eal  from  Circuit  Court,  Bedford  County. 

Suit  by  Uattfaew  V.  Hall  against  Martha 
Bdl  Martin.  From  a  decree  for  plaintiff, 
defendant  appeala  Affirmed. 

S.  S.  I4uubetb.  Jr.,  and  lAndou  Lowry,  both 
of  Bedford  City,  fbr  appellant.  Sale  & 
Withers,  of  Bedford  Oltr,  and  8.  V.  Kemp^ 
of  Lyncbbnift  for  appaUe& 

BUCHANAN,  7.  Tbe  object  of  tUa  ioit 
was  to  aet  aside  and  annul  a  deed  by  which 
the  appellee  conTeyed  to  the  appelant  a  tract 
ct  land  contaiulns  about  180  acres. .  The  re- 
lief ivayed  for  waa  granted  by  the  circuit 
court,  and  trom  that  action  this  appeal  was 
allowed. 

The  material  question  InvolTed  in  the  case 
is  whether  or  not  parol  erldence  was  admis- 
sible to  show  that  the  real  consideration  for 
the  land  conveyed  was  the  support  and 
maintenance  of  the  grantor  during  his  life 
by  tbe  grantee,  Instead  of  the  money  consid- 
eration stated  la  the  deed. 

The  deed,  ondttlng  formal  parts,  Is  as  fol- 
lows: 

"Witnesseth,  that  for  and  tn  consideration 
of  the  sum  of  six  hundred  dollars  In  hand 
paid  by  th9  said  party  of  the  other  part,  the 
receipt  whereof  la  hereby  acknowledged,  tbe 
■aid  par^  of  the  first  part  has  bargained 
and  sold,  and  by  these  presents  does  sell, 
release,  and  convey  with  siKcial  warranty 
onto  the  said  party  of  the  other  part,  all 
right,  title,  and  interest  in  and' to  a  certain 
tract  or  parcel  of  land  lying  in  the  south  side 
of  Bedford  county,  on  tbe  bead  waters  of 
Asbwell'a  Mill  creek,  adjoining  the  lands  of 
Melissa  J.  Kennett,  Allen  A.  J.  Hall,  and 
others,  and  being  tbe  same  land  purchased 
from  John  HaU's  estate,  containing  132^ 
acres,  be  the  same  more  or  less." 

[f]  The  statement  In  the  deed  as  to  the 
consideration  la  a  mere  recital  of  the  amount 


and  that  it  had  been  paid ;  bnt,  while  such 
recital  is  prima  fade  evidence  of  the  facts 
recited,  the  true  consideration  for  the  con- 
veyance may  be  Ingnired  into,  and  it  may  be 
shown  by  parol  evidence  that  the  actual 
consideration  paid  or  promised  was  different 
from  that  stated  in  the  deed,  and  also  to 
contradict  the  recital  in  the  deed  that  tbe 
consideration  had  been  paid,  provided  such 
evidence  does  not  alter  or  contradict  the  1^1 
Import  of  tbe  deed.  See  McKee  v.  Bunting 
McNeal  Real  Est  Co.,  77  8.  B.  615,  decided 
at  tbe  March  term,  1818,  of  tite  ooort,  and 
authorities  there  dted. 

[3,  3]  The  parol  evidence  offered  and  con- 
sidered by  the  trial  court  did  not  alter  or  In 
any  way  affect  the  l^al  Import  of  the  deed. 
It  satisfactorily  shows  that  while,  as  a  mat- 
ter of  fonq,  $600  passed  throng^  the  bands 
of  tbe  grantee  to  tbe  grantor,  it  waa  im- 
mediately returned  to  the  grantee's  father, 
and  that  the  real  consideration  for  the  con- 
veyance was  the  support  and  maintenance 
of  the  grantor  during  his  life  by  the  grantee. 
Tbe  parties  seem  to  be  quite  ignorant,  and 
the  evidence  tended  to  show  that  they  had 
the  Impression  that,  although  tbe  true  con- 
sideration for  the  deed  was  the  support  and 
maintenance  of  tbe  grantor  It  was  necessary, 
to  give  validly  to  the  deed,  that  it  ahonld  re- 
cite or  state  that  a  mon^  conslderatian  had 
passed.  Pnrsnant  to  the  real  agreoauDt 
between  the  grantor  and  the  grantee,,  the  lat- 
ter did  au^rt  and  maintain  the  formw 
after  the  ezecntlon  of  the  conv^ance  In 
1904  for  about  two  years.  Then  dlfferenoee 
arose  between  them.  The  grantee  refused 
to  wash  tiie  grantor's  clothing,  or  to  have 
It  done  for  htm,  and  he  had  to  get  it  doi|B 
elsewhere  and  pay  fOr  it  On  account  of  nn* 
kind  treatment,  the  grantor  left  the  prendsen 
for  a  time.  The  parties  afterwarda  tiled  1^ 
adjust  or  have  tiielF  dlfferraiceB  adjiuted, 
bnt  were  unable  or  taUed  to  do  so.  Just 
previous  to  the  Inatttntlon  at  this  suit  ttie 
grantor  went  to  the  preiaisea  whtcb  he  had 
conveyed  to  the  grantee  to  talk  with  the 
grantee  about  tbdr  mattwa,  wten  ^  ordered 
the  grantor  to  leave  the  premises  and  denied 
that  she  was  under  any  obligation  to  sup? 
port  and  maintain  him,  '^•W^g  then,  as  she 
does  now,  that  the  condduatlon  for  the 
conv^ance  was  mone7»  and  not  support  and 
maintenance. 

No  good  purpMe  could  be  subserved  by 
discussing  In  detail  the  erldraoe  In  ttie  case. 
It  will  be  sufficient  to  aay  that  It  satlsfectorl- 
ly  sbovrs  that  the  real  consideration  for  the 
conveyance  sought  to  be  set  aside  was  the  sup- 
port and  maintenance  of  the  grantor  for  life 
by  the  grantee ;  that  the  latter  has  not  only 
failed  to  support  and  maintain  the  grantor, 
but  before  tbe  Institution  of  this  suit,  as  well 
as  In  her  answer  to  tbe  bill  and  In  her  dep- 
osition, denied  that  she  waa  under  any  legal 
obligation  to  do  so.  The  comdderatlon  of  tbe 
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conve^Jice  fdr  sapport  and  malntenanoe 
baTlns  tboa  fiiiled,  tbe  grantor  wu  entitled, 
under  the  dedslons  of  tblB  conrt  In  Wampler 
T.  Wamider,  SO  Grat  (71  Va.)  454,  Lowman 
T.  Crawford,  99  Ta.  688,  40  S.  B.  17,  and 
Keiater  t.  Cnblne^  101  Ta.  768,  4S  S.  B>.  286, 
to  oome  Into  a  conrt  of  eqnl^,  beanw  be 
bad  no  adeqnate  remedy  at  law.  and  bare  the 
conveyance  rescinded. 

.  The  decree  complained  of  must  therefore 
be  affirmed. 
Affirmed. 


015  Va.  Ml)   

DBAFBB  T.  OOMMONWEUI/TH. 
(Sapreme  Court  of  Appeids  of  Ti>«iiiiK.  Sept 
U,  1918.) 

1.  BuflBAND  AND  WUX  (|  818*}  —  NOIfSUP- 
POBT— EVIDENCX. 

In  a  proaecQtion  of  a  hasband  tor  total 
nonsapport  of  hia  wife,  evidence  that  accused 
had  two  small  children  by  a  former  marriase 
dependent  on  him  for  support  was  Inadmisaible. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  1 1110;  D«c.  Dig.  |  818.*] 

2.  HnSBAND  AND  Wm   (I  80B*)— NoBHUP- 
POBT— DeraNSKB. 

That  a  wife,  after  separation  because  of 
her  husband's  famt,  took  service  and  supported 
herself  was  no  defense  to  a  prosecution  for 
noDSupport 

[Ed.  Note.— For  other  casea,  aee  Husband 
and  Wife,  Gent.  Dig.  (  1108;  Dec  Dig.  f  306.*] 

3.  Husband  and  Wiis  (|  306*)  —  Nonsof- 
FOBT— PaosiotmoN— MoiiVE  or  GouEa^Axir- 

ANT. 

A  pTOsecutioD  of  a  husband  for  nonaupport 
of  his  wife'  being  by  the  commonwealth,  the 
wife's  motive  in  testifyiug  against  him  is  im- 
material. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  f  1103;  Dec  Dig.  |  305.*] 

Etror  to  Corporation  Court  of  Roanoke. 

James  Draper  was  convicted  of  desertion 
and  nonsupiKirt,  and  he  brings  error.  Af- 
firmed. 

Halrston  &  Willis,  of  Roanoke,  for  plain- 
tiff In  error.  The  Attorney  General  and 
Samnel  W.  William^  of  Bichmond,  fbr  tbe 
Commonwealth. 

WHIITLE;  J.  This  writ  of  error  brings 
nnder  review  tbe  Judgmoit  of  the  corpora- 
tion court  of  Boanoke  ot  conviction  of 
the  accused,  James  Draper,  under  Vs.  Code, 
I  879&C,  for  desertion  and  nonsapport  of 
bis  wife. 

The  evidence  snstalns  both  allegatlona  of 
the  Indictment;  and  therefore.  If  a  motion 
to  direct  a  verdict  in  favor  of  the  aocnsed 
were  permissible  at  all  nnder  onr  procedure, 
it  was  properly  overmled  in  this  instance. 

[1]  The  other  errors  assigned  by  tbe  ae- 
cnsed  which  demand  notice  are  these:  (1) 
The  refusal  of  the  court  to  admit  evidence 
to  show  that  tbe  accused  bad  two  unall  dill- 
dren  by  a  former  marriage  d^ndent  upon 
him  for  support 

Sudi  evidence  la  Inadmissible  where  the 


nonsupport  of  the  wlfo,  as  in  this  case,  ma 

totol. 

[t]  GO  The  second  Instmction  asked  by 
the  accused  and  refused  1^  the  court  amonnti 
to  this:  That  a  husband  cannot  b»  found 
guilty  of  nonsiqiport  of  bis  wife  vihea,  afbw 
a  separation  between  them  caused  by  hia 
misconduct  the  wife  takes  service  and  sup- 
ports herseH  In  other  words*  that  audi 
action  on  tbt  part  of  tbe  wUe  operates  a 
condonement  of  the  offense.  To  state  the 
propositiou  la  to  answer  It 

[I]  0)  The  last  Instruction,  which  the 
conrt  also  refoaed,  told  the  Jury:  'rchat 
If  they  believed  from  the  evidence  that  the 
wife  •  •  •  caused  this  indictment  tobe 
made  because  of  her  ill  will  and  hatred  for 
her  husband,  and  not  because  of  bis  alleged 
desertion  and  neglect,  then  th«y  moat  find 
the  defendant  not  guilty." 

Thoe  la  no  evidence  to  anstain  tUa  in- 
struction. But,  If  there  had  been,  tiila  la  a 
proaecntion  1^  tbe  commonwealth  against 
the  accused  for  violation  of  the  criminal 
law  of  the  state,  and  whatevra  motive  may 
have  actuated  tbe  wife  to  testis  against 
him  Is  ImmaterlaL 

In  any  view  of  the  case,  the  Judgment  is 
plainly  rls^t  and  must  be  affirmed. 

Affirmed. 


(lU  Ta.  STM 

0.  li,  BTCTEB  LUHBBR  CO.,  Inc.,  t.  COAL 

MOUNTAIN  MININO  Oa 
(Supreme  Conrt  of  Appeals  of  Ylrgtada.  Sept. 

11,  1913.) 

1.  AFPEAZ.  and  EBBOB  (I  603*)-JXJB1SDIOTEOK 

— Bdedbn  of  Pfioor. 

The  burden  of  showing  the  existence  of 
appellate  Jurisdiction  is  on  the  appellant,  which 
jurisdiction  mnst  affirmatively  appear  from  the 

record. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  H  2810,  WLl;  Dec  Dig.  i 
603.*] 

2.  Apfbai.  and  Bbsob  (i  ISO*)— Appbllatb 
JUBISDICnOK— Pabtt  Sbcondabilt  Lxablb 
— Statutes. 

Where  a  grantee  of  the  timber  on  certain 
land  was  decreed  only  secondarily  liable  in  a 
suit  to  enforce  a  vendor's  lien  for  the  balance 
of  the  purchase  price,  and  then  only  to  the  ex- 
tent of  the  defiaency  after  a  sale  of  the  land, 
such  grantee,  prior  to  such  sale,  -ma  not  en- 
titled to  appeal  under  Code  1904,  §  34D4.  giving 
a  party  the  right  of  appeal  from  an  interlocn- 
tor?  decree  adjudicating  tbe  principles  of  a 
cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  9S4-946;   Dec  Dig.  | 

8.  Afpbai,  and  Bbbob  a  160*)  —  Bzqht 

APPBAL  —  PaBTT  SX0OirDABU.T  LZABUB  — 

Statutss. 

Code  1904,  |  S466,  provides  that  no  peti- 
tion shall  be  presented  for  appeal  from  or  writ 
of  error  or  supersedeas  to  any  final  judgment 
decree,  or  order  of  any  court,  where  the  con- 
troversy is  for  a  matter  less  in  value  or  amount 
than  S300,  unless  there  be  drawn  in  questioa 
a  freehold  or  franchise,  or  tbe  tide  or  bounds 
of  land,  or  the  order  of  the  State  Corporation 
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Commission,  or  aome  matter  not  merel;  pecun- 
iary. Beld  that,  where  a  grantee  of  the  tim- 
ber on  certain  land  was  decreed  only  seconda- 
rily  liable  for  a  deficiency  occurring  on  a  sale  of 
the  land  in  aatisfactioii  of  a  vendor's  Uen,  such 
ffrantee,  prior  to  such  sale,  when  only  it  couid 
be  ascertained  that  a  deficiency  In  excess  of 
$800  remained,  could  not  appeal  from  such  de- 
cree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Igroj^  Gent  Dig.  K  934-046:  Dec.  Dig.  S 

Appeal    from   drcolt   Gonzt,  Tasewetl 

County. 

Suit  by  the  Coal  Mountain  Mining  Com- 
pany against  R.  A.  Ayere  and  others.  From 
a  decree  In  favor  of  complainant,  but  holding 
the  C.  Lu  Ritter  Lumber  Company,  Incorpor- 
ated,  secondarily  liable  only  for  a  balance 
dne  on  the  sale  of  certain  land  to  satisfy 
complainant's  vendor's  lien,  the  Lumber  Com- 
pany appeals.  Dismissed. 

Geo.  W.  8t  Glair,  of  Tazewell,  for  appel- 
lant Greevw  A  OUIeeqil^  of  Tazewell,  for 
appellee; 

WHITTLE,  3.  The  appellee,  the  Coal 
Mountain  Mining  Company,  conveyed  to  R. 
A.  Ay  erg  183.60  acres  of  land  situated  in 
Buchanan  county  for  $2,754,  $688.50  of  which 
was  paid  In  cash  and  the  residue  was  divided 
into  three  credit  installments  of  $688.50  each. 
Notes  were  taken  for  the  deferred  payments, 
and  a  vendor's  lien  reserved  on  the  face  of 
the  deed  to  secure  the  unpaid  purchase 
money.  R.  A  Ayers  afterwards  conveyed  the 
land  to  the  Empire  Coal  Laud  Corporation, 
and  that  corporation  sold  the  merchantable 
standing  timber  on  the  tract  to  the  appellant, 
the  O.  L.  Bitter  Lumber  Company,  Incorpo- 
rated, which  cut  and  removed  timber  there- 
from  of  the  value  of  $1,018.50.  The  appellee 
then  filed  a  bill  in  equity  against  R.  A.  Ayers, 
the  C.  U  Bitter  Lumber  Company,  Incor- 
porated, and  others,  to  recover  ct  Ayers  the 
amount  of  unpaid  purcliase  money  and  to 
subject  the  land  to  sale  to  satisfy  the  ven- 
dur'B  lien.  The  bill  further  prayed  that,  If 
the  proceeds  of  sale  of  the  property  should 
ivove  Insufficient  to  discharge  the  lien,  the 
Idalntlff  might  recover  of  the  C.  L.  Ritter 
Lumber  Company,  Incorporated,  the  balance 
of  the  amount  due  imder  the  deed,  provided 
Mich  balance  did  not  exceed  $1,018.50,  the 
value  of  the  timber  cut  and  removed  from 
the  land  by  that  company.  From  a  decree 
In  accordance  with  the  prayer  of  the  bill,  the 
G.  L.  Ritter  Lumber  Company,  Incorporated, 
aH>ealed. 

We  are  met  at  the  threshold  of  the  case 
with  a  moUon  to  dismiss  the  appeal  on  the 
ground  that  It  was .  improvldently  awarded. 
In  r^pect  to  that  motion  it  must  be  observ* 
ed  that  the  decree  against  the  appellant  la 
not  absolute,  but  Is  conditioned  npon  the 
failure  of  the  land,  the  primary  subject  for 
payment  of  the  debt,  when  exposed  to  sale, 
to  produce  an  amount  sufficient  to  discharge 


In  whole  or  in  part  the  vendee's  lien  restlns 
upon  it  Until  sudi  sale  tile  decree  against 
the  awellant  is  not  enforceable,  and  tbea  it 
Is  only  oiforoeable  for  each  amount  aa  may 
remain  unpaid  after  applying  the  proceeds 
of  sale  to  the  OTiginal  debt  It  la  thwefore 
obvious  that  the  lUtlmate  liability  of  the  ap- 
pellant is  at  presoit  wholly  conjectural,  and 
cannot  be  ascertained  imtU  the  land,  the 
primary  subject  for  the  payment  of  the  debt, 
has  be«i  sold. 

Section  8455  of  the  Oode  dedares  that  "no 
petition  shall  be  presented  for  an  appeal 
from,  or  writ  of  error  or  supersedeas  to,  any 
final  Judgment,  decree,  or  order,  •  •  • 
of  any  court  •  *  •  when  the  controversy 
Is  for  a  matter  less  In  value  or  amount  than 
three  hundred  dollars,  *  *  •  unless  th'bre 
be  drawn  In  question  a  freehold  or  franchise 
or  the  title  or  bounds  of  land,  or  the  action 
of  the  State  Corporation  Commission  or  some 
matter  not  merely  pecuniary." 

[t]  The  rule  Is  settled  in  Virginia  that  the 
"burden  of  showing  the  existence  of  Jurisdic- 
tion to  hear  the  appeal  is  on  the  plaintiff  In 
error,  and  such  Jurisdiction  must  affirma- 
tively appear  from  the  record."  Notes  to 
sections  3464.  3455,  of  the  Code,  citing  Com- 
monwealth V.  Chaffin,  87  Va.  545,  12  S.  E. 
972;  Southern  Fertilizing  Co.  v.  Nelson,  6 
Va.  Law  J.  162. 

In  Williamson  v.  Payne,  103  Va.  561,  49 
8.  £.  660,  the  court  quotes  with  approval  the 
statement  of  the  law  from  2  Cyc.  555,  that: 
"Generally  speaking,  the  value  or  amount 
in  controversy  must  be  made  to  appear  af- 
firmatively. If  it  cannot  be  ascertained,  the 
appeal  will  be  dismissed,  and  the  burden  is 
on  appellant  to  establish  the  Jurisdiction." 

The  following  qualification  of  the  general 
rule  does  not  affect  this  case,  namely,  that 
"on  the  other  hand,  when  the  original  de- 
mand is  pecuniary  and  in  excess  of  the  Juris- 
dictional amount,  but  is  alleged  by  the  ap- 
pellee to  have  been  reduced  below  that 
amount  by  payment,  the  onus  rests  upon  him 
to  make  that  fact  appear."  Fink  Bros.  & 
Co.  V.  Denny,  75  Va.  663 ;  Filler  v.  Tyler,  91 
Va.  458,  22  S.  E.  235.  The  principle  announc- 
ed in  Williamson  v.  Poyn^  snpra,  is  followed 
in  Lamb  v.  Thompson,  112  Va.  134,  70  B.  B. 
507. 

In  Marchant  v.  Healy,  94  Va.  614,  27  8.  B. 
464,  it  was  hdd  that,  where  the  dllference 
between  the  debt  asserted  by  the  plaintiff  in 
the  lower  court  and  the  amount  paid  thereon 
by  the  sale  of  the  debtor's  land  Is  less  than 
the  Jurisdictional  amount,  no  appeal  lies. 

[2]  It  will  be  further  noted  that  this  case 
is  not  controlled  by  the  provision  of  section 
3454,  giving  «  party  the  right  of  appeal  from 
an  interlocutory  decree  "adjudicating  the 
principles  of  a  caose." 

[SI  The  application  for  appeal  ia  not  amen- 
able to  objection  because  the  decree  does  not 
adjudicate  the  principles  of  the  cause,  but 
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becanae,  aa  we  have  endeavored  to  show,  tbat 
It  does  Bot  now  appear,  nor  can  It  be  made 
to  appear  until  there  has  been  a  sale  of  the 
land,  that  the  IlablUtr  of  the  appellant,  which 
Is  merely  pecuniary,  will  ultimately  amount 
to  $30a 

If  the  land,  when  sold,  should  bring  enongh 
to  satisfy  the  render's  iieni  there  will  be  no 
liability  on  the  appellant,  and  consequently 
It  will  not  hare  been  aggrlered  by  the  decree 
appealed  from.  And  if,  on  the  other  band, 
the  land,  when  sold,  should  come  within  $300 
of  paying  off  the  render's  lien,  then  the  ap- 
pellant, though  aggrlered  to  the  extent  of 
the  defldt,  would  hare  no  redress  by  way  of 
appeal. 

Our  conclusion  is  that  the  appeal  must  be 
dismissed  aa  baring  been  Improrldently 
awarded,  but  without  prejudice  to  appel- 
lant's right  to  apply  for  another  app^l,  if 
warranted  by  future  derelopments  in  the 
case. 

Appeal  dismissed. 


016  Tk.  MS) 

MTJLLINS  T.  COMMONWBAMB. 

(Snpreme  Court  of  Appeals  of  YlrKinia.  Sept 
11.  1013.) 

1.  Indiotobnt  abd  Xnfobhatioh  (S  87*)— 

FOBH  AND   BlQUISXTSa  —  AlXIGAIZOir  OF 

Time— SusFLTTSAOB. 

Where  an  indictment  charged  that  accused 

on  the  day  of  ,  In  the  year  19 — 

and  within  tbe  last  two  year&  did  unlawfully 
sell,  by  retail,  whisky,  etc.,  without  a  license,  ft 
sumdently  charged  tut  the  sale  was  within  the 
two-year  statutory  period  of  liadtations ;  the 
balsDce  of  the  allegatioii  as  to  the  time  bong 
meaningless  and  surplusage. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  U  244-206;  Dec. 
Dig.  S  87.*] 

2.  Ceiuinai.  IiAW  (U  281.  282*)— PxAAOilfO 

— PLBA— RlQHT  TO  DeUUBBEB  OB  BX^LY. 
Where  a  plea  in  abatement  ii  filed  to  an 
indictment,  the  commonwealth  may  demur  or 
reply,  but  It  cannot  do  both. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  652,  663;  Dec  Dig.  H  281, 
282.*] 

8.  CBDOitAL  Law  Q  1144*)— APFiA&-Fai- 
suMPTtoN  —  Withdrawal   of  Pua  ur 

Abatbhsnt. 

Accused  haring  pleaded  ia  abatement  the 
Gommonwealtb  demurred  to  the  plea,  and,  t^e 
demurrer  haring  been  orermled,  the  common- 
wealth offered  to  reply,  to  which  aocnsed  ob- 
jected on  the  ground  that  the  commonwealth 
was  entitled  to  only  one  answer  to  the  plea. 
TUm  objection  baring  been  oremded,  the 
court  permitted  the  commonwealth  to  reply,  to 
which  rtiling  accused  excepted  but  j<^ea  issue 
on  tiie  replication  which  was  tried  to  the  court 
Held  that,  under  such  drcumatauces.  the  de- 
murrer would  be  treated  as  haring  been  witli- 
drawn,  so  as  to  afford  the  commonwealth  the 
rU^t  to  reply,  though  the  record  did  not  show 
that  fact 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig,  H  2T8ft-27et  2766-2771, 
2774r-2781,  28(tt,  8016-8037:  Dee.  Dig,  | 
1144.*] 


4.  GSAHD  JUBT  n  34*)— PbOOBBDIHQS— FBBS- 
BNCE  OF  ATTOBNET  FOB  ColHf  ON  WEALTH. 
Code  1901.  S  3988,  provides  tbat  It  shall 
be  unlawful  for  any  attorney  for  the  common- 
wealth to  go  before  any  grand  Jury  during  it> 
deliberations,  except  when  dnly  sworn  to  tes- 
tify as  a  witness,  uiat  he  may  adrise  the  fore- 
man or  any  member  In  relation  to  the  die- 
cbarge  of  their  duties.  BOd  tbat  where  a  com- 
monwealth's attorney  did  not  adrise  the  grand 
jury  to  return  the  indictment  In  questioo 
against  the  defendant,  and  did  not  know  of  it 
until  the  presentment  was  made,  and  was  not 
in  the  room  irtien  the  Jory  was  deUbetatiiic 
thereon,  the  raUdlty  of  the  indictment  was  not 
affected  by  the  fact  diat  such  attomsy  went 
into  the  grand  jury  room  to  consult  witii  the 
jury  In  response  to  their  call,  though  not  as  a 
witness,  when  the  jury  was  in  session  and  dur- 
ing their  deliberation. 

[Bd.  Note.— For  other  cases,  see  Grand  Jury, 
Gent  Dig.  SI  73,  8S;  DeoUg.  |  34.*] 

6.  Intoxzoatzko  Liquobs  (I  184*)  —  **Lt4- 

DOB."  • 

The  term  "Uguor,"  in  Its  Undted  sense  and 
in  its  more  common  application,  implies  spirit- 
uous fluids,  whether  fermented  or  distilled,  such 
as  hrandy,  whisky,  gin,  beer,  and  wine  (citing 
6  Words  and  Phrases.  4181,  4182). 

[Bid.  Note.— For  other  cases,  see  Intoxicating 
^ws,  Cent  Dig.  ff  142^44;  Dea  DisTl 

6.  InTOzroATnra  Liquobb  (|  216*)— Iluoal 
Sals— IirDicnnin^**WBiaKT." 

"Whisky"  is  a  spfrit  distilled  from  grain, 
barley,  maixe,  wheat  rye,  etc.,  and  the  use  of 
the  term  "whisky"  m  an  Indictment  charging 
the  defendant  with  selling  IntoxicatlBg  liquor, 
to  wit,  whisky,  la  suSdent  to  show  the  salt 
of  fermented  or  distilled  Uquot,  within  tbe  8tB^ 
ute  prohibltinK  tbe  sale  thereof  (dting  8  Words 
and  Phrases,  7445). 

[Ed.  Note.— For  other  cases,  see  lotoxicatiiig 
Uonora,  Cent  Dig.  H  280-233;  Dec.  Di^ 
216.*] 

7.  ImoXICATIHO  LiQUOBB  (I  223*)— UlTLAW- 
FDL  SAU— "Cow  IitQUOB^''^VABIAKGB. 

Evidence  that  proseentlng  witness  purchas- 
ed "corn  liquor"  from  accused  was  sufficient  to 
sustain  a  conviction  under  an  indictment  charg- 
ing the  unlawful  sale  of  "whisky,  brandy,  gin, 
beer,  malt  liquors,  and  mixtures  thereof." 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
^ors.  Cent  Dig.  ||  268-274;  Dee  Dig.  | 

8.  ImoxzoATiire  Liquobb  (f  182*)  —  8au 
wiTBouT  LioBNSB— OimSAL  RcvBinm  Lav 

-Local  Option  Law  —  Offenses  —  Jubis- 

DICTION. 

Act  March  25.  1902  (AcU  1901-02.  c. 
807).  prohibiting  the  sale  of  llqnors,  dnier 
wholesale  or  retidl.  In  certain  named  coon- 
ties,  did  not  render  the  general  revenue  law 
and  the  Byrd  liquor  Law,  making  tbe  sale  of 
liquors  without  a  license  an  offense  punishable 
in  the  dnnit  conrt.  Inapplicable  t»  such  conn- 
ties. 

[Bd.  Note.— For  other  eases,  see  Ihtoxieatinc 
Uquors,  Cent  Dig.  1 141;  Dee.  Dig.  |  1S2.«] 

Error  to  Olrcnit  Court,  Dickenson  County. 

Melrin  Mulllns  was  conrlcted  of  selUiv 
whisky  without  a  Ucenae,  and  h*  bilngB 
error.  Affirmed. 

Sutherland  &  Bnthcrland,  of  Clintwood, 
for  plalntlfr  in  error.  The  Attorn^  0«netal, 
tot  the  CommonwealtJi. 
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CABDWELL,  J.  Tbe  refasal  of  fiw  triiU 
court  to  snstaln  tbe  demtiner  to  the  indlct- 
ment  to  assigned  as  error. 

[1]  The  Indictment  was  finind  and  returned 
Into  ooort  on  Jolr  16k  1012,  and  setfl  forth 
"that  UelTln  Mulllns  on  tbe  — —  day  of 

 i  In  the  rear  one  thousand  nine  hno- 

dred  and  ,  and  within  the  last  two 

years  In  said  county,  did  nnlawfnll7  sell  1^ 
retail  whisky,  bran^,  wine,  beer,  malt  Uq- 
jum,  and  mixtures  tiiereof  without  a  license 
«o  to  do  as  required  law,  against  the  peace 
and  dignity  of  the  commonwealth." 

It  Is  costoided  on  behalf  of  the  accosed 
that  the  aTorment  In  the  Indictment  aa  to 
the  time  when  the  offense  was  oommited  is 
meaningless,  and  that  It  does  not  charge  tb» 
date  of  the  sale  nor  such  facts  as  show  that 
tile  sale  waa  made  within  two  years  prior  to 
the  indictment,  the  statutory  period  for  the 
prosecution  of  snch  offenses. 

In  the  receit  case  of  Shlflett  t.  Gtnnnion- 
wealth,  77  S.  EL  e06,  the  charge  In  the  Indict- 
ment was  "that  Marcus  Shlflett  within  12 
months  on  the  last  preceding  191—,  in  said 
county,  did  unlawfully  sdl  ardent  spirits 
without  baring  obtained  license  to  do  ao," 
etc.;  and  the  opinion  of  the  court,  lay  Bucha- 
nan,  J.,  citing  ample  aathoilty  for  the  rul- 
ing, b<dds  that  words  In  an  indictment,  which 
"are  meaningless,  •  «  •  may  be  treated 
as  snrplosage  and  rejected  if  the  Indictment 
is  thereby  made  sensible.  *  •  •  C!onrtB 
of  Justice  are  disposed  to  treat  aa  surplusage 
all  erroneous  and  Impnqwr  aTerments  in 
Gom^idnta  and  Indictments  when  the  resi- 
due of  tbe  auctions  sets  out  the  offense 
charged  In  technical  language  and  with  sub- 
stantial certainty  and  predalon  ;**  that  "after 
rejecting  the  words  'on  the  last  preceding 
181—.'"  following  tbe  words  "within  12 
montfaB,**  as  meaningless,  "the  Indictment 
statcfl  that  the  grand  Jury  attending  the  dr- 
enit  conrt  of  Oreene  county,  at  Its  December 
term,  1012,  'upon  their  oath  present  that  Mar- 
CUB  Shlflett  within  12  months  •  •  •  In 
the  said  county  did  unlawfully  sell  ardent 
■plrlta  without  having  a  license  to  do  aou' 
These  were  apt  and  sufficient  words  to  show 
that  Qie  offense  charged  was  committed  with- 
in the  statutory  period and  "therefore  the 
demurrer"  to  tba  indictment  "was  properly 
OTerruled." 

So  In  the  case  now  before  us,  after  reject- 
ing aa  surplusage  and  because  meaningless 

the  wtrds  In  the  Indictment  "on  the  

day  of     — — ,  In  the  year  one  thousand  nine 

hundred  and   ^  and,"  the  residue  of 

the  allegations.  In  apt  and  sufficient  words, 
set  out  the  offoiae  cbai^d  against  the  ac^ 
cased  "in  tedinlcal  language  and  with  sub- 
stantial certainty  and  precision,"  showing 
that  the  offense  charged  was  committed  with- 
in the  statatory  peiiod.  and  the  demurrer  to 
the  indictment  was  rightly  overruled. 

When  the  case  was  called  for  trial,  the  ac- 
cused, Melvtn  Mulllns,  tendered  his  plea  In 
abatement  to  the  Indictment  to  the  effect  that 


"the  grand  Jnzy  that  found  and  returned  the 
indictment  was  an  llleiial  body,  and  the  de- 
llbezatlonB  of  said  body  In  returning  said 
Indictment  was  contrary  to  law  for  this,  to 
wit:  W.  O.  L.  Lon^  tt>e  attorney  for  the 
commonwealth,  after  the  grand  Jury  was 
sworn  and  retired  to  their  room  to  deliberate 
on  Uie  said  indictment,  wait  before  the  said 
grand  Jury  during  thdr  deliberation,  and 
the  said  attorney  for  the  commonwealth  was 
not  at  the  time  he  went  before  the  said  grand 
Jury,  and  whUs  tiiey  wen  deliberating  on 
this  Indlctmrat,  duly  awom  to  testily  aa  a 
witness  before  the  said  grand  Juy,  and  by 
reason  ot  the  Illegal  conduct  of  the  said  at- 
torney for  the  commonwealth  and  of  the 
said  grand  Jury  this  defendant  has  been  in- 
jured and  prejudiced,  and  said  indictment 
returned.  •  •  *  Wherefore,  for  the  rea- 
son that  the  attorney  for  tiie  commonwealth 
was  befbre  said  grand  Jury  at  tiie  time  and 
under  the  drcumatancee  aforesaid,  he  prays 
Judgment  of  said  lndlctni«it  that  the  same 
be  quashed." 

Tbe  attorney  for  the  commonwealth  demurs 
red  to  said  plea  and  the  accused  Joined  In  the 
demurrer,  which  the  court  overruled;  and 
thereupon  the  attorney  for  tbe  common- 
wealth offered  to  reply  to  the  said  plM,  to 
irtdch  the  accused  objected,  because  he  (the 
attorn^  for  the  commonwealth)  bad  demur- 
red, and  be  was  only  allowed  one  answer  to 
said  plea;  but  the  court  overruled  said  ob- 
jection and  permitted  the  attorney  for  the 
commonwealth  to  re^Iy  to  Qie  plea,  to. which 
action  and  ruling  of  the  conrt  the  accused 
then  and  then  ens^ted.  whereupon  the  ac- 
cused Joined  In  said  replication,  and  Issue 
was  Joined  thereon,  which  issue  was,  by  con- 
sent of  parties,  tried  by  the  court  without 
tbe  interventlott  of  a  Jury,  and,  to  snstUn 
In  his  behalf  the  Isisue  on  the  plea,  tiie  accna* 
ed  called  as  his  witness  the  attorn^  for  the 
commonwealth,  who  after  being  sworn  testi- 
fied as  follows: 

"After  the  grand  Jury  was  sworn  and  re- 
tired to  their  room  for  deliberation,  I  went 
in  snd  was  in  the  grand  Jury  room  at  the 
July  term  of  this  court,  the  term  at  which 
this  Indictment  was  found,  several  times.  I 
was  called  in  there  by  the  grand  Jury  to  cod- 
Bult  and  was  not  called  as  a .  witness ;  the 
grand  Jury  was  In  session ;  and  It  was  dur- 
ing their  deliberation  when  I  was  In  there. 

"I  did  not  advise  the  grand  Jury  to  return 
this  indictment  against  the  defendant,  and 
did  not  Icnow  of  it  until  the  presentment  was 
made,  and  was  not  In  the  vaom  when  the  Jury 
had  under  consideration  or  deliberation  of 
said  indictment  or  the  presentment  upon 
which  said  indictment  was  found." 

This  being  all  the  evidence  Introduced  In 
support  of  the  said  plea,  tbe  court,  finding 
that  the  evidence  did  not  sustain  tiie  plea, 
overruled  it  and  gave  Judgment  respondeat 
ouster,  to  which  ruling  the  accused  then  and 
there  excepted. 

The  contention  of  the  accused  la  thatj^ 
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wheD  the  d^nrrer  (o  tbe  plea  in  abatement 
WAS  oremiled,  judgment  should  bare  been 
entered  for  the  accused;  tbat  the  common- 
wealth's attorney  should  not  hare  been  per- 
mitted to  have  two  answers  to  the  same  plea, 
and,  having  demnrred  to  the  plea,  he  was 
not  entitled  to  reply  to  it 

[2, 8]  There  Is  no  merit  in  this  contention. 
It  Is  true  that,  while  the  attorney,  for  tbe 
commonwealth  had  the  right  to  demur  or 
reply  to  the  plea,  he  bad  no  right  to  do  both; 
hut  as  said  in  the  opinion  of  this  court  in 
Ches.,  etc.,  R.  Co.  v.  Banlc,  92  Va.  495,  23 
S.  E.  935,  44  L.  B.  A.  449:  "Although  the 
record  does  not  show  that  the  demurrer  was 
withdrawn,  the  court  and  parties  must  have 
BO  considered  it;  otherwise  the  replication 
could  not  have  been  filed  and  a  trial  had  up- 
on the  Issue  of  fact  raised  by  it  Tbe  de- 
murrer having  been  treated  in  the  trial  court 
as  waived  or  withdrawn,  it  must  be  so  con- 
sidered here." 

We  are  of  opinion  that  the  trial  court  did 
not  err  in  overruling  the  accused's  plea  in 
abatement  or  In  refusing  to  qoaab  the  in- 
dictment. 

[4]  Section  398S  of  the  Code  of  1904  does 
declare  it  unlawful  for  any  attorney  for  the 
commonwealth  to  go  -before  any  grand  jury 
during  their  deliberations  except  when  duly 
sworn  to  testify  as  a  witness,  with  the  qual- 
ification that  "he  may  advise  the  foreman 
of  tbe  grand  jury  or  any  members  thereof  in 
relation  to  the  discharge  of  their  duties."  It 
Is  unquestionably  the  policy  of  the  statute, 
as  has  been  the  practice  in  this  jurisdiction, 
to  keep  tbe  grand  jury,  independent  of  all 
outside  interference,  free  and  untrammeled 
in  the  deliberations;  and,  while  it  is  highly 
reprehensible  for  any  attorney  for  tlie  com- 
monwealth to  violate  In  any  degree  dther 
the  terms  or  tbe  policy  of  the  statute.  It 
woald  be  a  strained  construction  of  it,  upon 
the  facts  in  this  case,  to  say  that  there  has 
been  such  a  disregard  thereof  as  was  or 
might  have  been  injurious  and  prejudicial  to 
the  accused  and  calling  for  a  dismissal  of 
the  Indictment  against  him,  upon  the  ground 
that  it  was  returned  by  the  grand  jury  be- 
cause tbe  attorney  for  the  commonwealth 
went  before  tbe  grand  jury  while  they  were 
In  session  at  the  July  term  of  the  court, 
1912,  at  which  term  this  indictment  was 
found  and  returned  into  court  It  will  be 
observed  that  the  attorney  for  the  common- 
wealth, introduced  as  a  witness  for  the  ac- 
cused, testified:  "I  did  not  advise  the  grand 
jury  to  return  this  indictment  against  the 
defendant,  and  did  not  know  of  it  until  the 
presentment  was  made,  and  was  not  in  the 
room  when  the  jury  had  under  consideration 
or  deliberation  of  said  indictment  or  the  pre- 
sentment upon  which  said  indictment  was 
found." 

The  remaintag  assignment  of  error  requir- 
ing consideration  relates  to  the  ruling  of  the 
trial  court  refusing  to  set  aside  the  verdict 
of  the  jury  because  the  same  was  without 


evidence  to  support  It,  and  Its  lefoaal  to  dis- 
miss the  case  because  the  court  was  without 

jurisdiction  to  try  it 

Tbe  only  erldence  In  the  case  Is  that  given 
by  A.  K.  Lambert,  introduced  as  a  witness  on 
bebalf  of  tbe  conunonwealth,  who  testified 
that  in  June,  191%  be  was  coming  from  Mc- 
Clure  and  wanted  some  liquor,  and  he  came 
to  a  place  on  Crane's  Nest  in  Dickenson  coun- 
ty and  asked  a  woman,  whom  he  did  not 
know,  whore  the  man  of  the  house  was,  and 
she  said  he  was  up  at  the  bam,  which  was 
about  60  yards  from  the  house.  "I  went  up 
there  and  the  defendant,  Melvln  Mnlllns, 
was  up  ther&  I  knew  him  welL  I  told  blm 
I  wanted  a  fruit,  jar  and  he  said  perhaps  be 
could  get  one  at  the  house.  We  went  to  Uie 
house  and  we  went  into  the  main  room  where 
I  stopped,  and  he  and  bis  wife  went  Into  the 
kitchen,  and  he  came  back  in  a  few  mo- 
ments. Then  I  went  into  the  kitchen  and 
on  the  table  set  a  half  gallon  can  of  liquor. 
I  laid  down  $2J20  and  picked  up  the  can  and 
left  The  can  bad  com  liquor  in  it  •  •  * 
I  saw  the  def^dant,  his  wife,  and  some  oth- 
ers there;  I  don't  Imow  who  they  were;  I 
took  It  they  were  their  children.  •  •  • 
I  do  not  recall  seeing  any  grown  people  there 
except  the  defendant  and  his  wife.  I  did  not 
stay  but  a  few  minutes  and  was  never  there 
before  or  after  I  left  tbe  f2  there  for  the 
liquor  and  the  $.20  for  tbe  can;  I  do  not 
know  who  got  tbe  money  or  whether  any 
one  got  it  or  not;  I  did  not  tell  any  one 
where  I  put  tbe  money,  hut  it  was  on  the 
table  in  the  kitchen  where  I  found  the  liq- 
uor." 

The  only  point  made  as  to  the  insuflciency 
of  this  evidence  to  warrant  the  jury  in  find- 
ing the  accused  guilty  of  selling  "whisky, 
brandy,  wine,  beer,  malt  liquors,  and  mix- 
tures thereof,  without  a  license  so  to  do  as 
required  by  law,"  is,  that  proof  of  a  sale  of 
"corn  liquor"  is  not  proof  of  a  sale  of  "whis- 
ky," etc,  in  violation  of  tbe  statute.  To  sus- 
tain this  contention  two  cases  are  dted: 
Barker  v.  State,  117  Ga.  428,  43  S.  E.  744, 
and  Donitban  v.  Commonwealth,  100  Va.  845. 
64  S.  E.  1050.  In  the  first-named  case  the 
court  was  construing  a  certain  section  of  the 
Penal  Code  of  Georgia  and  merely  held  tbat 
as  the  sale  of  com  whisky  was  not  prohibit- 
ed by  tbat  section,  under  which  the  defend- 
ant was  indicted,  the  verdict  of  the  Jury 
finding  blm  guilty  of  a  sale  of  com  whisky 
should  have  been  set  aside. 

In  Donithan's  Case,  supra,  the  indictnoent 
was  for  the  unlawful  sale  of  "spirituous  and 
malt  liquors,  wlilsky,  brandy,  wine,  ale,  beer, 
or  mixtures  thereof,"  and  tbe  mling  of  this 
court  was  that,  as  cider  is  not  a  spirituous 
liquor  and  does  not  belong  to  any  of  the  oth- 
er classes  enumerated  in  the  statute,  there- 
fore the  verdict  of  the  jury  finding  the  de- 
fendant guilty  upon  proof  only  of  tUe  sale 
of  cider  which  produced  Intoxicatloa  could 
not  be  sustained. 

[«]  In  the  caas,ga^,^5^^(5l^»«Peak8 
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of  the  article  purchased  by  him  ot  the  ac- 
cused as  "corn  Hqtior."  The  term  "liquor," 
in  its  limited  sense  and  in  Its  more  common 
application.  Implies  spirituous  fluids,  whether 
fermented  or  distilled,  such  ae  brandy,  wlils-- 
hy,  gin,  beer,  and  wine,  and  the  like  fluids 
In  great  Tarlety,  so  that,  where  a  witness  In 
describing  what  liquor  had  been  sold  uni- 
formly describes  It  merely  as  "liqnor,"  It 
would  be  proper  for  the  Jury  to  assume  that 
he  was  speaking  of  that  class  of  liquor  spe- 
dflcally  referred  to  In  the  second  definition 
given  by  Webster,  viz.,  "alcoholic  or  splrlt- 
nons  fluid  either  distilled  or  fermented,  as 
brandy,  wine,  whisky,  beer,"  etc  5  Words 
and  Phrases,  4181,  4182,  and  authorities  there 
cited. 

[fl]  Whisky  is  a  spirit  distilled  from  grain, 
barley,  maize  (com),  wheat,  rye,  etc.,  and  the 
use  of  the  term  "whisky"  in  an  Indictment 
charging  the  defendant  with  selling  Intoxi- 
cating liquor,  to  wit,  one  quart  of  whisky,  Is 
sufficient  to  show  tbe  sale  of  fermented  or 
distilled  liquor,  within  the  meaning  of  a 
statute  prohibiting  the  sale  of  such  liquor. 
8  Words  and  Phrases,  744S,  and  authorities 
cited. 

[7]  In  State  v.  WUllamson,  21  Mo.  4»8,  the 
opinion  of  the  court  says:  "The  courts  take 
notice  that  whisky  is  a  spirit  distilled  from 
grain."  And  in  Aston  t.  State  (Tex.  Cr.  App. 
1899)  49  S.  W.  385,  the  court  said:  "It  la 
common  information  tbat  wbisky  Is  a  spirit- 
uous liquor,  distilled  from  corn  and  vegeta- 
bles, and  Is  highly  Intoxicating." 

In  Commonwealth  v,  White,  10  Meta 
(Mass.)  14,  the  Indictment  was  under  the  Re- 
vised Statutes  of  Massachusetts  and  cbarged 
the  defendant  with  selling  "one  glU  of  spirit- 
uous Uqnor."  etc.  The  proof  was  that  the 
liquor  sold  was  in  tbe  form  of  gin  and  brandy 
mixed  with  sugar  and  water,  so  as  to  make 
what  was  called  "toddy"  or  "sling" ;  the  ob- 
jection taken  being  that  the  proof  did  not 
show  a  sale  of  splrltuons  liquor  but  only  a  sale 
of  mixed  liquor,  part  of  which  was  spirituous. 
Held,  that  the  objection  was  not  well  taken 
on  the  ground  that,  although  the  article  sold 
might  have  been  properly  described  as  a  mix- 
ed liquor,  part  of  which  was  spirituous,  it  was 
also  well  described  as  spirituous  liquor,  and 
the -proof  adduced  was  snffident  to  sustain 
a  conviction  for  a  violation  of  tbe  statute 
providing  that  "if  any  person  shall  sell  any 
wine  or  spirituous  liquor,  or  any  mixed  liquor, 
part  of  which  Is  spirituous,  •  *  •  with- 
out being  duly  licensed,  •  •  *  he  shall 
forfeit  for  each  offense  ?20."  See,  also,  Com- 
monwealth r.  Morgan,  149  Mass.  814,  21  N. 
a  369. 

In  State  v.  Brittaln,  89  N.  O,  674,  the  opin- 
ion of  the  court  says,  "Most  generally  the 
term  'liquors'  Implies  spirituous  liquors ;"  and 
it  was  therefore  held  that  proof  that  the  de- 
fendant sold  liquors  is  suflident  to  show,  in 
the  absence  of  adverse  testimony,  that  he 
sold  spiritnous  liquors. 

It  is  a  matter  of  common  knowledge  that 


"com  whisky"  and  "com  liquor,"  or  "rye 
liquor"  and  "rye  whisky,"  are  terms  Inter- 
changeably, *  alternately,  and  Indifferently 
used,  respectively,  to  indicate  the  grain  out 
of  whidi  the  liquor  spoken  of  was  distilled, 
so  that,  when  tbe  witness  in  this  case  spoke 
uniformly  of  the  contents  of  the  can  he  pur- 
chased of  the  accused  as  "com  liquor,"  It 
was  entirely  proper  for  the  jury  to  assume 
that  be  was  speaking  of  that  class  of  liquor 
which  Is  alcoholic  or  spirituous,  distilled  from 
com,  and  which  comes  within  the  terms  of 
the  statute  prohibiting  the  sale  of  whisky,  etc., 
without  being  duly  licensed  to  do  so,  and  it 
was  not  error  in  the  court  to  refuse  to  set 
aside  the  Jury's  verdict  finding  the  accused 
guilty  as  charged  in  the  Indictment  and  im- 
posing ut>on  him  the  punishment  authorized 
by  the  statute. 

[I]  The  ground  npon  which  the  contention 
is  made  by  the  accused  that  tbe  trial  court 
was  without  Jurisdiction  to  try  him  for  the 
offense  charged  In  the  Indictment  is  that  the 
general  revenue  laws  and  what  is  known  as 
the  "Byrd  Liquor  Law"  do  not  apply  to  the 
county  of  EHckenson  for  the  reason  that  the 
act  of  the  Legislature  approved  March  26, 
1902  (Acts  1901-02,  p.  821),  was  still  in  force 
and  provides.  In  substance,  that  no  license 
shall  be  granted  for  tbe  sale  of  ardent 
spirits,  either  by  wholesale  or  retail.  In  cer- 
tain named  counties,  Including  Dickenson. 
In  other  words,  tbe  contention  is  that,  in  the 
counties  named  in  the  act  of  1901-02,  the 
general  revenue  laws  are  not  in  force,  and 
that  there  can  be  no  prosecution  for  a  viola- 
tion thereof  in  this  case,  but  that,  If  the  ac- 
cused has  been  guilty  of  the  Illegal  sale'  of 
liquor  in  the  county  of  Dickenson,  he  can  only 
be  prosecuted  and  punished  for  the  offense 
under  the  said  act  prohibiting  the  granting 
of  a  license  to  sell  ardent  spirits  in  that  coun- 
ty, which  Is  a  misdemeanor  of  which  the 
Justices  of  the  peace  In  the  county  have  sole 
and  .exclusive  Jurisdiction. 

The  conditions  created  by  this  special  stat- 
ute in  the  counties  to  which  It  applies  are 
practically  tbe  same  that  result  in  any  coun- 
ty In  which,  under  the  local  option  laws,  a 
local  option  election  has  been  held,  and  tbe 
vote  has  resulted  In  favor  of  local  opUon; 
that  is,  in  favor  of  prohibiting  the  licensing 
of  the  sale  of  ardent  spirits  in  the  county 
or  locality  in  which  the  election  was  held. 

In  Fletcher  v.  Commonwealth,  106  Va.  840, 
56  S.  E.  149,  substantially  the  same  conten- 
tion was  made  for  tbie  accused  as  is  made  in 
this  case,  viz.,  that  the  county  of  Warren 
having  voted  in  favor  of  local  option,  and  the 
indictment  charging  the  defendant  Fletcher 
with  a  violation  of  the  general  revenue  laws 
and  with  selling  intoxicating  liquors  unlaw- 
fully in  said  county,  the  circuit  court  was 
without  Jurisdiction  to  try  the  case  for  the 
reason  that  there  could  be  no  violation  of 
the  revenue  laws  In  any  county  in  which 
a  license  to  sell  ardent  spirits  could  not 
lawfully  granted;  "^at  tftf e^^SS©l5g 
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not  charge  a  rlolatloii  of  the  reTenue  laws 
within  the  meaning  of  the  statute  conferring 
jnrlsdlctlon  upon  the  circuit  courts  to  try 
and  determine  that  class  of  cases.  In  the 
opinion  of  the  court  by  Keith,  P.,  in  that  case, 
after  stating  Qie  facts,  It  Is  said : 

"We  do  not  perceive  that  the  character 
and  nature  of  the  offense  charged  Is  affected 
by  tbe  fact  that  It  was  committed  in  a  local 
option  district  The  charge  is  that  the  de- 
fendant did  'unlawfully  sell  and  deliver  In- 
toxicating liquors.*  If  he  did  it  unlawfully, 
whether  with  or  without  a  license,  he  was 
guilty  of  an  offense  against  the  law.  Hiat 
he  also  violated  the  local  option  law  can 
have  no  Influence  npon  the  nattfre  of  the 
act  Webster's  Case,  89  Va.  164,  IB  S.  E. 
613.  He  has  done  that  which  tbe  law  says 
he  shall  not  do  without  having  first  ob- 
tained a  license,  and  it  does  not  lie  In  his 
mouth  to  say:  'It  la  true  I  did  not  have  a 
license,  but  the  act  waa  committed  In  a 
local  option  district  where  it  was  ImpoudUe 
under  the  law  to  obtain  a  Ucensa' 

"It  was  forcibly  urged  by  the  Attorney 
General  that  no  reason  of  public  policy  can 
be  suggested  why  the  court  sbonld  be  given 
Jurisdiction  of  the  offense  of  unlawful  sale 
of  intoxicating  liquors  where  the  sale  takes 
place  in  a  district  where  snch  traflSc  may  be 
licensed  and  denied  such  Jurisdiction  where 
committed  in  local  option  territory,  and  we 
concur  with  him  In  the  view  expressed  that 
the  unlawful  sale  of  liquor  in  a  local  op- 
tion district  is  'a  more  serious  offense,  more 
Injurious  to  public  morals,  and  a  graver  in- 
fraetlon  of  dvic  duty  than  a  sale  in  a  li- 
censed district  without  a  license,  for  it  is 
both  a  violation  of  the  revenue  law  (that  is, 
it  is  the  conduct  of  a  business  free  from 
any  burden  of  taxation,  which  can  be  legally 
conducted  only  npon  paying  the  taxes  im- 
posed upon  it,  and  which  others  lawfully 
engaged  In  It  pay),  and  It  Is  a  sale  alsp  in 
flagrant  deflance  of  the  law,  sanctioned  by 
the  rotes  of  a  majority  of  the  qnalifled 
voters  of  the  community  which  prohiMts  any 
snch  traffic,  and  not  only  makea  It  Illegal 
but  criminal.* 

"We  are  of  opinion  that  the  olEenae  against 
the  bommonweallh  here  charged  consists  In 
the  unlawful  sale  of  intoxicating  liquors; 
that  It  la  none  the  leas  a  violation  of  the 
revenue  laws  of  the  commonwealth  because 
it  happens  that  the  offense  charged  was  com- 
mitted la  a  local  option  district;  and  it 
follows,  therefore,  that  tba  eircuit  court 
has  concurrent  Jurisdiction  wiOi  Uie  Justices 
of  tbe  peace  for  the  trial  of  snch  offenses." 

This  case  cannot  be  differentiated  from  the 
Fletdier  Case.  In  this  case  the  special  act 
■0  much  relied  on  by  the  accused  as  taking 
from  the  circuit  court  of  DitAenaon  county 
Jurisdiction  to  try  and  determine  cases  of 
violation  of  the  revraue  laws  itself  proprio 
vlgore  prevents  the  licensing  of  the  sale  of 


ardent  spirits  In  said  county  and  brought 
about  exactly  the  same  condition  In  that 
county  as  existed  In  Warren  county  when 
Fletcher  was  Indicted  and  convicted  for  sell- 
ing ardent  spirits  without  a  license  so  to 
do;  therefore  the  principle  resting  npon  au- 
thority and  sound  reasoning  applied  to  the 
Fletcha  Case  Is  equally  applicable  to  this 
and  controls  it 

The  Judgment  of  the  circuit  court  here 
complained  of  Is  affirmed. 

AflSrmed. 

OU  Va.  SU) 

ASMovn  *  oa  T.  cx)BiHONWiux/rH. 

(Supreme  Ooort  of  Appeals  at  Ttrtflnla. 
Bept  9, 1918.) 

LlCBSBIB  Jl  4D*)-OBXiaNAL  FBOSBCUTIOira— 

Doino  Btnzmn  ab  HrawHAira  Without 

LZCKlfBI. 

The  conviction  of  defendants  for  doing  busi- 
D«fl8  without  a  llceDse  was  proper,  where  de- 
fendants were,  contrary  to  law,  doing  business 
as  merebauts  without  a  license,  thongh  defend- 
ants contended  that  the  commissioner  of  revemw 
proceeded  on  a  wrong  basis  in  estimating  the 
amonnt  of  their  sales,  for  the  purpose  of  aeta<- 
mlning  the  amount  to  be  paid  for  a  license. 

[Bd.  Note.— For  other  cases,  see  liieanies^ 
Cent  Dig.  11  n~8S ;  Dec  Dig.  |  40.*] 

Error  to  Corporation  Court  of  Danvlllfc 
Armour  &  Co.  were  convicted  and  fined  for 
doing  business  in  the  city  of  Danville  as  mer- 
chants without  a  license,  and  Guy  petition 
for  writ  of  error.  Affirmed. 

Hall  &  Wood^  of  Boanoke,  for  petitlonaB. 
The  Attorney  General,  for  tha  Oonunon* 
wealth. 

PER  CURIAM.  A  warrant  was  issued 
against  Armour  &  Co.  for  doing  business  in 
the  city  of  Danville  as  merchants  without 
having  first  obtained  a  Jlcenae  as  provided  by 
law.  Upon  a  hearing  the  Justice  found  Ar- 
mour ft*  Co.  gnil^  and  aaseased  against 
them  a  fine,  and  tma  tbiB  Judgment  an  ap- 
peal was  taken  to  the  corporation  court  for 
the  city  ot  Danville  where  the  Judgment 
was  affirmed;  and  Armour  ft  Oo.  Utere- 
apon  applied  to  thla  court  for  a  writ  of  error. 

The  contention  of  the  ^alntUI  In  emn:  is 
that  the  conmalssloner  of  the  revenue  pro- 
ceeded upon  a  wrong  basis  in  estimating  the 
amount  payable  for  a  merdiandlse  Uceuae 
in  this  case;  tbMt  its  DanvlUe  house  dis- 
poses of  mo^iandlse  not  mannfiictared  bj  it. 
the  purchase  price  of  which  waa  less  than 
91,000 ;  while  upon  the  part  of  the*  common- 
wealtii  It  was  contended  that  tbe  sale  value 
of  the  arttcles  aold  by  plaintlfl  in  error, 
and  upon  which  the  amount  of  tbe  license 
was  to  be  estimated,  waa  as  much  as  |80,000. 

In  the  view  we  take  of  tbe  case,  the  In- 
quiry into  the  amount  propwly  payable  by 
ArnHmr  ft  Co.  in  order  to  secure  a  Hooiae^ 
and  the  basis  upon  whldi  the  estimate  aa  to 
the  amount  due  to  tbe  commonwealth  for  a 
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license  wu  to  bt  made,  are  wholly  Im- 
materlaL  However  that  question  may  be 
decided.  It  remains  that  Armour  &  Co.  were 
doing  bnafneH  aa  merchants  In  the  city  of 
Danville  without  having  first  obtained  a  11- 
cenoe  from  the  proper  authorities  of  the  state 
of  Virginia  to  conduct  such  business.  We 
are  therefore  of  opinion  that  the  Judgment  of 
the  corporation  court  of  Danville  la  plainly 
right,  and  that  the  writ  of  error  should  be 
refused,  and  the  Judgment  complained  of 
aflinned. 


(116  va.  m) 

SALEM  LOAN  &  TRUST  CO.  v.  KBLSBT. 
(Supreme  Court  of  Appeals  of  Virginia. 
Sept  U.  1918.) 

1.  Affeai.  asd  Erbos  01  80*)— DicimoitB  Rs- 

VIEWA.BLE— "FiNAI.  OaDEB.'* 

Under  Code  1904, 1 3454,  antiiorising  writs 
of  error  to  review  final  orders,  a  "final  order" 
is  one  which  disposes  of  the  whole  subject,  gives 
all  the  relief  contemplated,  provides  with  rea- 
sonable completeness  for  giving  eff^  to  the  sen- 
tence, and  leaves  nothing  to  be  done  in  the  caase, 
save  to  superintend  ministerially  ttu  execution 
of  the  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Qent.  Dig.  SI  420,  4^  433,  460^  466, 
467,  404-609;  Dec.  Dig.  | 

For  other  definitiona,  sec  Words  and  Phrases, 
vcL  8,  p.  2802.] 

2.  Appeal  ako  Ebbor  <|  110*>— DioiBXOHa  Bs- 

VIBWABLB— FlKAL  ObDEB. 

Where,  in  a  proceeding  on  three  notes, 
there  was  a  verdict  for  defendant,  which  was 
set  aside  and  a  new  trial  awarded  ae  to  two  of 
them,  an  order  denying  the  motion  to  set  aside 
the  verdict  as  to  the  third  note  was  not  a  "final 
order,"  and  could  not  be  reviewed  on  error, 
since  it  showed  on  its  face  that  the  issaes  as  to 
the  larger  portion  of  the  dema'Ud  sued  fOr  were 
still  undetermined,  and  that  as  to  that  portion 
there  was  to  be  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  740-748;   Dec.  Dig.  t 

no.*] 

Error  to  Law  and  Chancery  Court  of 
City  of  Roanoke. 

Proceeding  by  the  Salem  Loan  &  Trust 
Ctmipany  against  one  Kelsey.  To  review  an 
order  setting  asdde  a  verdict  for  defendant 
in  part  and  denying  such  relief  In  part, 
plaintiff  brings  error.  On  motion  to  dismiss 
the  writ  of  error.    Motion  sustained. 

A.  E.  King  and  Poindexter  &  Hopwood, 
ull  of  Roanoke,  for  plalntlCF  In  error.  C.  S. 
McNulty,  of  Boanokeb  for  defendant  In  er- 
ror. 

BUCHANAN,  J.  The  defendant  In  error 
moves  to  dismiss  this  writ  of  error  as  Im- 
prorldently  awarded,  upon  the  ground  that 
no  final  Judgment  has  been  rendered  in  this 
case. 

This  is  a  proceeding  under  section  3211 
of  the  Code  to  recover  Judgment  upon  three 
negotiable  notes.  Upon  the  trial  of  the  cause 
there  was  a  verdict  for  the  defendant  Upon 
motion  of  the  plaintiff,  that  verdict  was  set 


aride  oa  to  two  of  fho  notai*  and  a  saw 

trial  awarded  aa  to  tllem;  but  title  motion 
to  set  a^e  the  verdict  aa  to  the  ottier  note 
waa  ov^nilad,  and  an  order  entered  that 
the  Tfiakaut  take  nothing  by  bla  motion  as 
to  that  note,  and  that  Oie  defendant  recover 
his  costs. 

[1]  While  by  etatnte  an  appeal  may  be 
taken  from  certain  interiocutory.  orders,  as 
well  as  from  final  decrees,  a  writ  of  error 
doea  not  lie,  except  where  there  has  been 
a  final  order  or  Judgmmt  In  the  canaa  F0^ 
lard's  Code.  |  8454;  OiUeaple  v.  Coleman, 
98  Ta.  276,  86  S.  El  377,  and  caaea  dted. 

The  general  doctrine  as  to  what  constl- 
tntes  a  final  order,  aa^  Jndge  Lewla,  In 
Postal  Tel.  Cable  Go.  t.  N.  ft  W.  B.  Co^  87 
Va.  849,  851,  12  3.  E.  61S,  614.  la  well  Stated 
by  Prof.  Minor,  who  says  "Oiat  radt  an  or- 
der Is  one  which  dlsposee  of  the  whole  anb- 
Ject,  gives  all  the  relief  contemplated,  pro- 
vides with  reasonable  completeness  for 
giving  effect  to  the  sentwce,  and  leaves  noth- 
ing to  be  done  In  the  cause  aave  to  mper- 
Intend  ministerially  the  execution  of  the  or- 
der."  4  Minor's  Inst  860. 

This  statement  of  the  general  doctrine  as 
to  what  constitutes  a  final  Judgment  order, 
or  decree  seems  to  be  fully  sustained  by 
text-writers  and  adjudicated  cases.  See  4 
Am.  &  Eng.  Enc.  of  Law  &  Pr.  60,  66. 
and  cases  cited  In  note;  28  Cyc.  672,  673; 

In  Burch,  Mayor,  v.  Hardwicke,  23  Orat 
(64  Ta.)  61,  it  was  said  by  Judge  Bouldln. 
in  delivering  the  opinion  of  the  court  that 
whether  a  Judgment  or  decree  Is  final  "must 
always  be  ascertained,  not  by  inquiry  as  to 
what  ought  to  have  been  done  by  the  court, 
but  by  Inspecting  the  terms  of  the  Judgment 
or  decree,  and  learning  from  its  face  what 
has  been  done.  If  It  appears  upon  the  face 
of  the  Judgment  or  decree  that  further  ac- 
tion in  the  cause  is  necessary  to  give  com- 
pletely the  relief  contemplated  by  the  court 
then  the  decree  (or  Judgment)  is  to  be  re- 
garded, not  as  final,  but  Interlocutory.** 

[2]  Tested  by  these  well-settled  principles. 
It  Is  clear  that  the  order  to  which  this  writ 
of  error  was  awarded  Is  not  final.  It  ap- 
pears from  the  face  of  the  order  that  the 
issues  as  to  the  larger  portion  of  the  de- 
mand sued  for  are  still  undetermined,  and 
that  as  to  that  portion  there  la  to  be  a  new 
triaL 

It  was  held  in  Wells  t.  Jackson,  8  Munf. 
(17  Va.)  468,  that  a  plaintiff  cannot  appeal 
from  a  Judgment  to  tayot  of  all  the  defend- 
ants except  one  in  .a  Joint  action  of  tres- 
pass until  the  suit  has  been  abated,  dis- 
missed, or  decided  aa  to  that  defendant  If 
this  be  true,  it  is  manifest  that  a  sole  plain- 
tiff cannot  appeal  from  a  Judgment  In  favor 
of  a  sole  defendant  upon  an  issue  as  to  the 
latter's  liability  on  the  other  two  notes  re- 
maining undetermined,  and  as  to  which  a 
new  trial  has  been  awarded.    If  he  could. 
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then,  Instead  of  there  being  one  final  Judg- 
ment in  a  law  case,  there  could  be  as  many 
final  Judgments  as  there  are  separate  Items 
In  the  demand  sued  for. 

The  motion  to  dismiss  the  writ  of  error 
as  improTldently  awarded  most  be  sustained. 

Writ  dismissed. 


(U6  Va.  362) 


NBSBIT  T.  WBBB. 


(Supreme  Court  of  Appeals  of  Virginia. 
Sflpt  11,  1918.) 

1.  XSOUQKNGX  (I  82*)— iNJirsm  TO  Thibd 

PsBSON— DAiroEBoua  Pb»mibmb— U«  or 

PUEUSSS— iHTim. 

Defendant,  having  contracted  to  construct 
a  new  rouodbouse  for  a  railroad  company  on  the 
site  of  an  existing  roondbonse,  the  work  to  be 
done  in  sections  so  as  not  to  neceasltBte  a  dis- 
contiDuance  of  the  use  of  the  house,  excavated  a 
foundation  ditch  across  a  pathway  lubitually 
used  by  the  railroad  company's  employes, 
naintiff.  a  locomotive  engineer,  returning  early 
in  the  morning  from  his  run,  put  his  engine 
away  and  started  on  bis  usual  route  along  the 
pathway  and  traveled  until  be  suddenly  fell  into 
the  ditch  and  received  injuries  for  which  be 
sued.  He  did  not  know  that  the  ditch  had  been 
dug  and  eocouQtered  no  obstruction  along  the 
route  prior  to  his  fall,  ifeld.  that  plaintiff  was 
using  the  premises  while  in  the  discharge  of  his 
duties  as  an  employ^  of  tbe  railroad  company 
and  not  for  his  own  convenience,  and  that  tbe 
court  properly  refused  to  cbaige  uiat  if  tbe  rail- 
road company  had  turned  over  the  possession 
of  the  premises  to  defendant  for  tbe  purpose  of 
rebuilding  tbe  roundhouse,  and  plaintiff  was  not 
required  to  go  on  tbe  premises  for  any  purpose 
in  the  performance  of  his  duties  as  an  engineer 
of  tbe  railroad  company,  and  be  went  thereon  for 
bla  own  convenience,  be  had  no  legal  right  on 
tbe  premises  and  defendant  owed  him  no  duty 
to  keep  tbe  premises  in  a  safe  condition,  but  that 
plaintiff  assumed  the  risk  arising  from  tbe  con- 
dition of  the  premises  by  reason  of  tbe  work 
going  on  there. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  SS  42-14 ;  Dec.  Dig.  S  32.*] 

2.  TBIAL  <i  252*)— AB8TBACT  InBTBUCTIONS. 

Where  a  locomotive  engineer,  while  leaving 
the  railroad  premises,  fell  into  a  ditch  excavat- 
ed by  a  contractor  and  was  injured,  an  instruc- 
tion that,  if  the  jur;  believed  that  plaintiff  bad 
no  legal  right  on  the  premises,  then  the  only  du- 
ty that  tbe  defendant  contractor  owed  him  was 
not  willfully  to  injure  him  while  on  the  premis- 
es was  abstract  and  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §S  505,  596-612 ;  Dec.  Dig.  §  252.*] 

3.  Trial  (S  260*)— iNSTBucnoNft— Bbqcufto 

CHABOE— iKSTBDCnOKB  GlVEM. 

It  is  not  error  to  refuse  one  of  defendant's 
requests  to  diarge  where  tbe  jury  was  liberally 
instructed  on  every  phase  of  defendant's  theory 
of  the  case. 

[Ed.  Note.— For  other  eases,  see  TriaL  Cent 
Dig.  H  651-658;  Dec.  Dig.  |  260.*] 

4.  Bailboadb  (8  358*)— Pebsons  oh  Tbace— 
Cabb  Requibed. 

While  a  railroad  company  is  entitled  to  a 
clear  track  and  is  not  ordinarily  liable  for  li^u- 
ries  to  persons  on  its  track,  yet  if  it  knows,  or 
by  the  exercise  of  ordinary  care  could  know, 
that  persons  are  in  tbe  habit  of  or  have  been  for 
some  time  usii%  its  track  for  a  footpath,  so  that 
it  has  no  right  to  expect  a  clear  track,  tnen  it  is 


its  duty  to  exerdM  xeaaooaUe  cans  to  prvfent 
injury  to  persons  n  on  ttie  track  at  aum  place. 

[Ed.  Note.— For  other  case^  see  Railroads, 
Cent  Dig.  }|  1286, 1287;  Dee.  Dig.  |  858.*] 

6.  Afpeal  and  Ebbob  (|  1002*)— Vkbmct— 

CktNFuenna  Bvidehok. 

Where  an  action  tor  injuries  was  properly 
submitted  to  tiie  jury  on  couUctinK  evidence,  a 
verdict  in  favor  of  ^alntiif  wonld  not  be  aet 
adde  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^gr^^Oent  Dig.  U  8835-^7;  Dm.  Dig.  I 

Error  to  Corporation  Court  of  Boanoke. 

Action  J.  S.  Webb  against  J.  G.  Koablt 
Judgment  tot  plalntUt,  and  flffff^^nnt  bzlnga 
mor.  Afflrmed. 

Hall  &  Woods,  of  Boanoke,  for  plaintiff 
in  error.  Jackson  ft  Henaon,  of  Boanoke,  tor 
defendant  in  error. 


HARBISON,  J.  This  action  waa  broagbt 
by  J.  B.  Webb  to  recover  of  J.  G.  Nesblt  dam- 
ages for  injuries  alleged  to  have  been  occa- 
sioned by  the  n^llgence  of  tbe  defendant 
The  trial  resnlted  in  a  verdict  and  Judgmeot 
In  favor  of  the  plaintiff,  which  we  are  asked 
by  the  defendant  to  review. 

The  petition  aasignB  two  groonds  of  error: 
(1)  That  tbe  court  erred  In  giving  and  refus- 
ing instmcttons;  and  ®  that  It  erred  In 
overruling  the  motion  for  a  new  trial 

Viewed  from  the  standpoint  of  a  demurrer 
to  the  evidence,  the  pertinent  facts  appear  to 
be  that  the  defendant,  a  building  contractor, 
was  engage  in  constmctlng  a  ronndbonse 
for  tbe  Norfolk  ft  Weatem  Ballway  Company 
In  Ita  West  Roanoke  yards.  Tbe  roundhouse 
was  to  be  conatructed  on  tbe  site  of  an  old 
on^  consisting  of  21  stalls,  whidi  was  to  be 
taken  down  In  sections  of  6  stalls  at  a  time, 
so  that  the  railway  company  could  continue 
its  use  until  the  new  roundhouse  vras  ready. 
The  new  bouse  waa  to  be  much  larger  than 
the  old  one;  the  outa  wall  thereof  being 
located  from  26  to  80  feet  distant  from  tbe 
outer  wall  of  the  old  bouse.  Stalls  17,  IS  and 
18  were  among  those  Incladed  In  the  first  six 
that  were  turned  over  to  the  defendant  From 
these  stalls  there  were  tracks  running,  which 
extended  outside  tbe  walls  of  the  old  round- 
house^ through  arcSies  cut  tba«ln,  for  some 
distance  In  an  easterly  direction.  These 
tra^s,  together  with  a  passageway  throi^ 
the  roundhouse,  were  constantly  used  day 
and  night  by  the  employte  of  llie  onnpau.. 
vrlth  its  full  knowledge  and  consent  as  a.  con- 
venient passway  in  going  to  and  retnmtaig 
from  their  work.  This  passway  led  to  tbe 
street  and  was  not  only  a  convenient  way  for 
the  numerous  ^ployfis  using  it,  especially 
those  living  In  Southeast  Roanok^  but  It  is 
shown  to  have  been  their  safest  route,  « 
account  of  moving  trains  and  shifting  en- 
gines likely  to  be  encountered  by  them  In 
traveling  the  most  feaalble  route  other  than 
this  one.   This  was  the  situation  on  the  1st 
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day  of  Jnlj,  1912,  wben  the  defendant  com- 
menced the  execution  of  his  contract  for 
tuUding  the  new  roundhouse.  Prior  to  the 
accident  the  defendant  had  dug  a  ditch  4  feet 
wide  and  about  6  feet  deep  immediately 
acrosB  the  pathway  habitually  used  by  the 
employes.  This  ditch  was  to  be  continued 
aa  the  foundation  for  the  new  roundhouse. 
At  1:30  on  the  morning  of  July  fi,  1912,  the 
plalntllf,  a  locomotlTe  englaeer,  came  In  from 
bis  run,  put  his  engine  away,  and  started  on 
the  usual  route  traveled  by  himself  and  other 
employes,  which  was  pursued  until  he  sud- 
denly fell  headlong  into  the  ditch  which  the 
defendant  had  dug  and  thereby  received  the 
injuries  for  which  he  seeks  damages  In  this 
suit  The  platntlir  did  not  know  that  the 
ditdi  bad  been  dug  and  encountered  no  ob- 
struction along  the  route  traveled  by  him. 
There  was  BuSacient  light  on  the  inside  and 
outside  of  the  roundhouse  to  enable  one  to 
travel  with  reasonable  safety  In  the  absence 
of  concealed  danger. 

The  theory  of  the  plaintiff,  as  stated  In  his 
de<daration,  was  that  the  employes  of  the 
railway  company  had  been  accustomed  to 
use  the  way  traveled  by  him  on  the  night  of 
the  accident,  both  before  and  after  the  de- 
fendant dng  the  ditch  in  which  he  fell,  and 
that  the  defendant  knew,  or  In  the  exercise 
of  reasonable  care  shonld  have  known,  that 
tact,  and  that  It  was  his  duty  In  making  an 
excavation  across  such  passway  to  exerdse 
reasonable  care  not  to  Injure  peraons  so  In 
the  habit  of  using  such  way. 

In  addition  to  a  general  denial,  the  de- 
fendant interposed  the  defense  of  contrlbn- 
toiy  negligence  on  the  part  of  the  plalntUf, 
contending  that  the  plaintiff  bad  no  right  to 
be  at  the  place  when  the  accident  happened ; 
that  he  was  a  trespasser,  or  at  most  a  bare 
licensee^  and  the  defendant  owed  him  no 
duty,  except  not  to  wantonly  and  willfully 
Injure  him. 

The  defendant  complains  of  the  action  of 
the  court  In  refusing  Instructions  A  and'B 
offered  by  him. 

[1]  Instruction  A  tells  the  Jury:  "That  if 
they  believe  from  the  evidence  that  the  Nor- 
folk &  Western  Railway  Company  had  turn- 
ed over  to  the  defendant  the  possession  of 
said  premises  for  the  purpose  of  tearing  down 
the  roundhouse  located  thereon  and  rebuild- 
ing the  same,  and  that  the  plaintiff  was  not 
required  to  go  on  said  premises  for  any  pur- 
pose In  the  performance  of  his  duties  as  an 
engineer  of  the  Norfolk  &  Western  Railway 
Company,  and  that  the  plaintiff  went  thereon 
at  the  time  he  was  injured  for  his  own  con- 
venience, then  the  plaintiff  had  no  legal  right 
mx  said  premises,  and  the  defendant  owed 
him  no  duty  to  keep  said  premises  In  a  safe 
condition;  and,  in  going  upon  said  premises, 
the  plaintiff  assumed  all  risks  of  dai^er 
arising  from  the  condition  of  the  premises  by 
reason  of  work  done  thereon  by  defendant  in 
the  performance  of  his  contract  with  the 
Norfolk  *  Westers  Ballway  Company  to 


tear  down  and  rebuild  the  roundhouse  locat- 
ed thereon." 

This  Instruction  was  properly  refused. 
There  Is  no  evidence  that  the  plaintiff  was 
on  the  premises  where  the  accident  happened 
for  his  own  convenience;  on  the  contrary, 
the  uncontradicted  evidence  shows  that  the 
plaintiff  was  using  the  premises  while  In 
the  discharge  of  his  duties  as  an  employ^  of 
the  railway  company.  He  was  returning 
from  his  completed  task  by  the  usual  route 
that  he  bad  pursued  for  16  years  prior  to 
the  night  of  the  accident  The  defendant  was 
only  In  possesilon  of  a  small  portion  of  the 
roundhouse  for  certain  purposes,  the  rest  of 
the  premises  having  been  retained  for  the 
time  by  the  railway  company  for  the  uses  to 
which  they  had  always  been  put,  and  the 
plaintiff  was  using  such  premises  in  the  dis- 
charge of  his  duties,  without  any  knowledge 
that  they  had  been  rendered  dangerous  by 
the  defendant,  while  the  defendant  knew,  or 
by  the  exercise  of  reasonable  diligence  should 
have  known,  that  the  premises  were  being 
used  by  the  employes  of  the  company,  and 
that '  they  were  likely  to  be  Injured  unless 
the  ditch  dug  across  their  pathway  was 
reasonably  safeguarded. 

[2]  InstrucUon  B  tells  the  Jury:  "That  If 
they  believe  from  the  evidence  that  the  plain- 
tiff had  no  legal  right  on  said  premises,  then 
the  only  duty  that  the  defendant  owed  to  him 
was  not  willfully  to  Injure  him  while  on  said 
premises." 

[3]  This  is  an  abstract  iwopositton  that 
could  have  been  of  no  help  to  the  Jury  In 
determining  the  questions  at  Issue.  Apart 
from  these  considerations,  the  Jury  was  by 
other  Instructions  abundantly  and  liberally 
instructed  upon  every  phase  of  the  defend- 
ant's theory  of  the  case,  and  he  could  hot 
possibly  have  suffered  any  prejudice  from 
the  court's  action  in  refusing  to  give  these 
two  instructions.  It  Is  clear  from  the  author- 
ities that  the  plaintiff  was  not  a  trespasser 
or  mere  licensee  but  was  using  the  premises 
by  Implied  Invitation. 

In  Bennett  v.  Railroad  Co.,  102  U.  8.  S77. 
26  L.  Ed.  235,  Mr.  Jnstlce  Harlan,  fowaklng 
for  the  court  says  that  the  rule  founded  in 
justice  and  necessity  and  Illustrated  In  many 
adjudged  cases  in  the  American  courts  is: 
"That  the  owner  or  occupant  of  land  who, 
by  invitation,  express  or  Implied,  Induces  or 
leads  others  to  come  upon  his  premises,  for 
any  lawful  purpose,  Is  liable  In  damages  to 
such  persons  <they  using  due  care)  for  In- 
juries occasioned  by  the  unsafe  oondltlon  of 
the  land  or  Its  approaches,  if  such  condition 
was  known  to  him  and  not  to  them  and  was 
negligently  suffered  to  exist  without  timely 
notice  to  the  public  or  to  those  who  were 
likely  to  act  upon  such  invitation.'' 

[4]  The  rule  that  is  applied  to  a  railroad  In 
this  state  Is  that  It  has  the  right  to  a  clear 
track  and  Is  not  liable  for  injury  to  persons 
received  upon  Its  track ;  but  if  the  company 
knows^.  or  by  the  exerdse  of  (Hrdlnary  cara 
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should  know,  that  persons  are  In  the  habit 
of,  and  have  been  for  some  time,  using  its 
track  as  a  footpath,  so  that  It  has  no  right 
to  expect  a  dealt  track,  then  it  la  the  duty  of 
the  company  to  exercise  reasonable  car©  to 
prerent'lnjury  to  persons  so  on  Uie  track  at 
such  place.  C.  &  O.  By.  Ca  v.  OorUiit  110 
Va.  700,  67  S.  E.  179. 

The  rule  applicable  to  railroads  la  applied 
generally.  Onne  r.  City  of  Blchmoud.  79 
Va.  86;  N.  &  W.  By.  Go.  t.  De  Board's 
Adm'r,  91  Va.  700,  22  S.  E.  514,  29  L.  B.  A. 
825;  Henry  r.  Dlsbrow  Mining  Co.,'  144  Mo. 
App.  350,  128  S.  W.  841;  De  Tarr  v.  Ferd. 
Helm  Brewing  Co.,  62  Kan.  188.  61  Fac.  689. 

In  Henry  t.  Dlsbrow  Mining  Co.,  snpra, 
the  rule  Is  thus  stated:  "If  a  person  knows 
that  people  are  using  property  as  a  right  of 
way  and  have  been  using  same  for  such 
length  of  time  that  the  presence  of  persons 
upon  the  same  is  to  be  expected,  then  it  Is 
his  duty  In  TYi»it<tig  excavations  across  such 
pathway,  or  putting  obstructions  thereon,  to 
exercise  reasonable  care  and  not  negUgeutly 
injure  persons  wo  In  the  habit  ot  using  sodi 
pathway." 

In  De  Tarr  t.  Ferd.  Heim  Brewing  Co, 
snpra.  the  rule  is  stated  in  the  first  syllabus 
In  the  following  language :  "Where  the 
public  has  passed  over  private  property,  for 
a  long  time  wltli  the  implied  permission  of 
the  owner  or  of  persons  In  control  of  the 
same,  and  where  It  may  be  said  that  a  portion 
of  the  property  Is  temporarily  devoted  to  a 
public  use,  persons  using  tba  way  are  not 
deemed  to  be  trespassers  or  mere  licensees, 
and  the  owner  or  those  in  control  cannot, 
without  liability,  make  excavations  or  leave 
unprotected  ctpetOnga,  so  close  to  the  line  In 
such  way  as  to  naAet  travel  thereon  unsafe." 

The  <M}Jectlon  to  instruction  Na  1,  given 
for  the  plaintlfl,  is  not  well  taken.  In  the 
light  of  the  foregoing  authoriUes  Oiat  in- 
struction dearly  and  accurately  states  the 
law  applicable  to  the  plainturs  ttaewy  of  the 
case  and  has  abundant  evidence  tot  its  sup- 
port 

The  petition  for  a  writ  of  «Tor  contends 
that  the  condition  of  the  premises,  resulting 
tnxBi  beginning  the  wwk  of  <n«iw>pntHtig  the 
stalls,  was  at  the  time  of  the  accident  suf- 
ficient to  warn  the  plaintllT  of  the  danger  of 
nkLng  the  route  he  did,  and  that  In  using 
sndi  route  he  assumed  the 'risk  of  injury  and 
cannot  diai^  the  result  to  the  defendant 
The  defendant  had  only  worked  on  the  prem- 
ises for  three  days  prior  to  the  accident,  and 
there  la  a  conflict  In  the  eridence  as  to  what 
had  been  done  prior  tliereto  and  the  aspect 
the  premises  presented  at  the  time  pf  the  ac- 
ddent  Tlie  evidence-  however,  is  orer^ 
whdmlng  that  then  was  no  obstrucUon 
whatever  to  the  passway  over  which  the 
plaintlfl  traveled  between  the  exit  from  the 
stall  and  the  ixrint  vrtiere  he  fell  into  ttie 
ditdL   ThlsqneBtlon,  involving  the  conten- 


tion that  the  plaintiff  was  guilty  of  contrib- 
utory  n^lgence,  was  submitted  to  the  jury 
under  Instructions  which  stated  the  law  aa 
fully  as  could  be  desired,  and  their  verdict 
is  conclusive  on  the  point 

[S]  Without  further  detaU  it  Is  sufficient 
to  say  In  conduslon  that  we  have  carefully 
examined  the  entire  record  and  find  that  the 
evidence  upcm  most  of  the  vital  issues  was 
oonfiicting,  and  that  the. case  was  fairly  sub- 
mitted to  the  Jury  under  the  Instructloua 
given.  The  jury  having  dedded  that  conflict 
in  favor  of  the  plaintiff,  and  the  Judge  of 
the  trial  court  having  approved  their  verdict, 
this  court  will  not,  upon  wdl-aettled  princi- 
ples, interfere  with  that  finding. 

The  Judgment  com^alneA  oC  moat  bt  af- 
firmed. 

Affirmed. 

(UBTa.  m) 
IfABSTELLEB  v.  WABDEN  et  sL 
(Supreme  Court  of  Appeals  of  Virginia. 
Sept  11,  1913.) 

BVIDinCB  (I  417*)— PaBOL  EVIDBiraB--WKIT- 
T>N  GDirTBACT— OmiSSIOKS. 

PlaintifEa  offered  to  (umisb  stone  and  erect 
a  parish  house  (or  a  sjiecified  price  and  to  sup- 
ply the  stone  and  complete  an  unfinished  tower 
on  a  church  building  according  to  specifications 
and  drawing,  "walls  to  be  one  foot  tAx  indies 
thick,"  for  a  specified  further  sum.  Tba  offer 
was  accepted  and  a  written  contract  executed 
which  did  not  specify  the  thickness  of  the  walls 
of  the  tower  but  provided  that  they  should  "cor- 
respond with  the  walla  of  the  diordu"  The 
original  pencil  sketeh  of  die  tower  work,  on 
which  the  bid  was  predicated,  having  been  mis- 
laid, plaintiffs  called  (or  plans  and  apedficB- 
tions,  and  these,  being  furnished,  called  for 
tower  walls  26  Inches  tldefc.  feld,  that  the  pro- 
vision that  tile  walls  <jt  the  tower  should  con- 
form to  the  walls  of  the  church  should  be  con- 
strued as  referring  to  quality,  finish,  and  appear- 
ance of  the  material  only,  and  that  the  conUact 
was  incomplete  as  to  the  thickness  of  tiie  walls, 
so  that  parol  evidence  was  admissible  to  show 
the  actual  agreement  of  the  parties  on  that  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gS  1874-1899 ;  Dec  Dig.  {  417.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Roanoke. 

Action  by  J.  K.  Warden  and  anotb»  against 
J.  H.  Marsteller.  Judgment  for  plalnttfb, 
and  defendant  brings  error.  Affirmed. 

A.  XL  King  and  Poindextv  ft  Hopwood,  all 
of  Boanoke,  for  plaintiff  in  error,  Jackeon 
ft  Henson,  ot  Boanoke,  for  defaidants  in 
error. 

WHITTLE,  J.  J.  K.  Warden  and  A.  3. 
Hail^  recovered  a  Judgment  for  92,000 
against  J.  H.  Marstdler  (doing  business  as 
Marsteller  Granite  Works)  In  an  action  of 
assumpsit  on  a  building  contract 

The  trustees  of  St  Paul's  Episcopal  Church 
in  iTudkburg,  Va.,  made  a  contract  with  J. 
P.  Pettyjohn  for  the  nection  of  a  parish 
house  and  the  completion  of  an  unfinished 
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tover  on  tbe  main  building.  The  building 
was  constructed  of  "Peak  Creek"  stone,  tak- 
«Q  from  quarries  In  Pulaski  county,  Ya.  Pet- 
tj-Jotm  sublet  tbe  principal  part  ot  the  work 
to  the  defendant,  Marsteller,  who  In  turn 
let  the  stone  work  to  the  plalntUCs,  who  were 
owners  of  a  "Peak  Greek"  stone  quarry  and 
uperlenced  votkm&a.  The  defendant's  chief 
f^ce  of  business  was  In  Boanoke,  but  a 
branch  establishment  was  maintained  in 
Lynchburg  under  the  management  of  C.  G. 
Loving.  Negotiations  were  opened  between 
Loving  and  the  plaintiffs  touching  this  work, 
which  culminated  on  September  16,  1910,  in 
a  written  offer  by  the  plaintiffs  to  furnish 
"Peak  Greek"  stone  and  erect  the  parish 
house  for  $7,459,  and  to  supply  the  stone  and 
complete  the  tower,  according  to  epedfi ca- 
tions and  drawing,  of  the  following  dimen- 
sions: "32  feet  high,  20x20  feet,  walls  to 
t>e  1.6  [one  foot  six  inches]  thick"— for  $3,- 
090.  On  October  17,  1910^  there  was  a  writ- 
tm  aoc^tance  of  this  proposition  by  Lov- 
ing. Two  days  later  tbe  attorney  for  the 
plalntifte  undertook  to  reduce  tbe  agreement 
to  writing,  and  the  paper  prepared  was  duly 
signed  by  the  parties.  The  plaintiffs  prompt- 
ly commenced  work  on  the  parish  house, 
and,  after  baring  completed  that  building, 
were  ready  to  proceed  with  work  on  the 
tower.  To  that  end  they  had  already  gotten 
out  and  ddirered  on  th«  ground  a  quantity 
of  atone  suitable  for  the  tower,  when  they 
dlacorered  that  tbe  original  pencil  sketch  of 
the  wcttk  upon  whldi  their  bid  was  predicat- 
ed had  been  mislaid.  Thereiqpon  the  plain- 
tUb  called  for  plans  and  spedflcatlona  for 
tbe  completion  of  the  tower,  which  wore 
made  and  fnnilBhed  by  the  defendant  about 
June  10;  Iftll.  An  caamlnatlon  of  these 
plana  Showed  that  they  called  for  toww  walls 
26  Inches  thick,  while,  as  stated,  the  written 
propgaal  of  tbe  plaintiffs,  which  was  accept- 
ed the  defendant,  prorided  for  an  18-lnch 
walL  Tbis  dlsoepancy  seems  to  have  hem 
the  i3Xt&n  of  the  misunderstanding  and  bone 
of  contention  between  tbe  parties.  No  men- 
tion was  made  In  the  written  contract  of  tbe 
tbickneas  of  tbe  tow«  walls,  and  thwtfore 
tbe  insistence  of  tbe  pbilntlflS  was  that  the 
instrument  was  incomplete  on  Its  face,  and 
that  pand  eridoice  was  admlsidble  to  show 
tbe  true  agreanmt  of  the  partlM  on  tbe  sob- 
lect 

Tbe  ooant«TaIllng  theory  of  tbe  defendant 
<fl  tbat  tbe  atipnlatlott  in  the  contract  "that 
the  walla  of  tbe  tower  Should  correspond 
with  the  walla  of  the  church"  covered  the 
point  in  dispute  as  to  tbe  thinness  of  the 
tower  walls;  that  the  contract  in  that  re- 
flpect  was  cm^plete  on  its  face ;  and  conse- 
quently tbat  the  allied  omitted  language 
that  tha  waUs  wm  to  be  18  inches  thick 
«oald  not  be  read  Into  It  This  pretoision  on 
b^ialf  of  tbe  detwdant  pervades  the  entire 


case  and  was  urged  at  every  stage  of  it  by 
demurrer  to  the  declaration,  by  objection  to 
the  admissibility  of  evldMLce,  and  by  Instmo- 
tions  to  tbe  Jury. 

The  law  and  chancery  court  resolved  the 
proposition  In  favor  of  the  plaintiff  and  tried 
the  case  on  that  theory ;  and  that  ruling,  in 
its  various  phases,  Is  assigned  as  error  and 
Is  relied  on  to  reverse  the  Judgment  It  con- 
sUtutee  the  controlling  question  In  the  case 
and,  if  correctiy  decided  by  the  trial  court, 
renders  the  discussion  of  subordinate  as- 
signments, which  could  in  no  event  affect  the 
general  r^ult,  unnecessary. 

The  language  relied  on  and  quoted  by  the 
defendant  as  showing  the  thiclEness  of  the 
tower  walls,  namely,  "that  the  walls  of  the 
tower  should  correspond  to  the  walls  of  the 
church,"  In  the  connection  In  wfaldi  it  oc- 
curs, was  evidently  intended  to  apply  to  and 
control,  the  quality,  finish,  and  appearance  of 
tbe  material  to  be  used  so  as  to  maintain  uni- 
formity of  aspect  between  different  portions 
of  the  same  strncture ;  but  it  plainly  does  not 
supply  the  omitted  stipulation  that  the  tow- 
er walls  were  to  be  18  Inches  thick.  The 
overwhelming  weight  of  the  evidence  shows 
that  the  true  contract  between  the  parties 
called  for  an  18-Inch  wall,  and  that  the  omis- 
sion of  that  provision  from  the  contract  was 
the  result  of  Inadvertency  on  the  part  of  tbe 
scrivener.  Besides,  the  verdict  of  the  Jury 
has  settled  that  queation  and  all  other  con- 
troverted lasnes  of  Act  in  favor  of  the  plaln- 
tUEs. 

The  prin<^ple  of  law  applicable  to  the  quee- 
ticm  under  omslderation  is  well  settled. 

In  X'axmerB'  Manufacturing  Oo.  v.  Wood- 
wordi,  109  Ta.  S96,  at  page  601,  64  8.  B.  986, 
at  page  988,  the  court  observes :  "Tbe  rule 
ot  eisidusion  of  parol  evidence  has  no  ajvli- 
cation  where  It  Is  apparoit  from  tbe  writ- 
ing Iteelf  that  It  does  not  embody  the  en- 
On  i^reement  In  such  case^  tbe  writing  be- 
ing lnc<miplete,  it  mubt  be  supplemented  by 
other  evidence,  not  to  contradict  or  vary  its 
trams,  but  to  estaUiSh  tbe  real  contract  be- 
twem  tbe  parties." 

It  doss  not  involve  the  do(^riae  of  refor- 
mation of  contracts,  of  whidi  courts  ct  equi- 
tj  alone  hare  cognlnmoe,  bvt  amilies  where 
the  contract  la  partly  In  writing  and  partly 
paroL  The  Jurisdiction  at  courts  of,  law 
In  the  latter  class  of  cases  la  onquesttoned. 
Orore  v.  Leniley,  114  Va.  20%  76  S.  B.  80B. 

Considering  the  last  assignment  aa  upcm  a 
demurrer  to  the  evidence,  tbe  verdict  of  .the 
Jury  cannot  be  dlstnrbed  upon  the  ground 
that  it  is  acessive.  The  blU  of  pardcnlars 
filed  with  tbe  declaratitm  is  largely  in  excess 
of  tbe  damages  awarded,  and  tbe  amount  and 
correctnos  <rf  the  items  claimed  are  depend- 
ent  upon  conflicting  views  of  tbe  evldoee 
and  have  been  settled  by  the  Jury. 

Judgment  affirmed. 
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(US  Va.  4W) 

TATTBRSON  T.  riDELITT  ft  DEPOSIT 
Ca  or  UABTLANI>.t 
(Supreme  Gonrt  of  Appeal*  of  Vlr^nla.  Sept 
n,  1913.) 

FBINCIPAZ.  and  SUBKTT  (I  183*)— BXGBXS  OF 

Sdrbtt  AoAinsT  Pbincipal  —  BTmj>iRa 

COHTBAOT. 

Where  a  contractor  for  the  coDBtruction  of 
a  bnllding  abandoned  his  contract  before  com- 
pletion, and  the  saret;  company  which  had  giv- 
en the  contractor's  bond,  although  notified  of 
the  abandonment,  did  not  complete  the  building 
or  employ  others  to  do  so,  bnt  Instead  the  own- 
ers of  t^e  building  entered  Into  a  contract  with 
another  contractor,  who  frequently  completed 
contracts  for  the  surety  company  and  who 
agreed  to  complete  the  building  for  the  balance 
doe  the  first  contractor  and  gave  a  bond  ex- 
ecuted by  the  same  surety  company,  the  surety 
company  could  not  hold  the  estate  of  the  first 
contractor  liable  for  the  loss  sustained  by  the 
second  contractor  and  wliich  it  Tolnntarily  paid 
to  bim, 

[Bd.'  Note. — For  oth.er  cases,  see  Principal  and 
S»e^,  Gent  Dig.  H  030-544;   Dec.  Dig.  | 

Appeal  from  Court  ot  Law  and  Chancery 
of  Cit7  of  Norfolk. 

Suit  by  tbe  Fidelity  &  Deposit  Company  of 
Maryland  against  Lizzie  M.  Tatterson,  aa 
executrix  of  tbe  estate  of  Albert  Tatterson. 
deceased,  to  establish  a  claim  against  tbe 
said  estate  and  subject  thereto  certain  prop- 
erty held  by  the  executrix.  Decree  for  tbe 
plaintiff,  and  defen^aiU  appeals.  Reversed 
and  remanded. 

&.  B.  Hicks,  of  NonColk,  for  appeUant  J. 
W.  Happer  and  Frank  Lb  Grodter,  both  of 
Fortsmooth,  for  appellee. 

CABDWELL^  J.  On  the  9th  day  Of  June, 
1909.  Elbert  Tatterson,  a  general  contractor 
doing  bnalness  In  the  dtgr  of  Norfolk,  Va.. 
entered  Into  an  asreanoit  with  the  bnildlng 
committee  of  the  Young  Men's  Christian  Aaso- 
dation  of  said  city  by  whldi  he  agreed  to 
erect  and  complete  tor  sold  onodatlon  a 
buUding  at  a  certain  d^d^ted  point  In  the 
dty  at  tho  price  of  $126,382.  Artlde  S  of 
the  contract  provided,  among  other  things, 
as  follows: 

"Should  the  contractor  at  any  time  refnfte 
or  fail  to  prosecute  the  work  with  prompt- 
ness and  diligence,  or  foil  In  tbe  perfbrmonce 
of  any  of  the  agreements  herein  contained, 
sndi  refusal,  ne^ect  or  folltire  being  certt- 
fled  by  the  arddtect,  the  Young  Hen's  Chris- 
tian Association  should  be  at  Uboiy,  after 
three  days'  written  notice  to  the  contractor, 
to  provide  any  such  labor  or  materials  and 
to  deduct  the  cost  thereof  from  any  money 
then  doe  or  thereafter  to  become  due  to  the 
contractor  nndtf  this  contract;  and  If  the 
architect  shall  certify  that  such  refusal,  neg- 
lect or  failure  is  Boffident  grounds  tOr  sncb 
action,  the  owner  shall  also  be  at  llboty 
to  terminate  tlie  emplc^ment  ot  tba  contrac- 
tor for  the  said  work  and  to  enter  upon  the 
premises  and  take  possession,  for  the  purpose 


of  completing  Uie  work  Indnded  under  this 
contract  of  all  materials,  tools  and  appU- 
ances  thereon  and  to  emidoy  any  other  person 
or  persons  to  finish  the  vrotk,  and  to  provide 
the  materials  therefor ;  end  In  case  of  sudi 
dlscontinnanoe  of  tbe  employment  of  tlie 
contractor,  the  contractor  shall  not  be  en- 
titled to  recdve  any  further  payment  mider 
this  contract  until  the  said  work  shall  be 
wholly  finished,  at  which  time,  if  the  unpaid 
balance  of  the  amotmt  to  be  paid  under  this 
contract  shall  exceed  tbe  expense  incurred  by 
the  owner  In  flnlshlng  the  work,  such  excess 
shall  be  paid  the  owner  to  the  contracts; 
but  if  such  expense  shall  exceed  such  unpaid 
balance,  the  contractor  shall  pay  the  differ- 
ence to  the  owner," 

The  building  committee  of  the  Toni^  M&i's 
Christian  Assodatlon  required  Tatterson  to 
give  a  bond  In  the  sum  of  $63,166,  condi- 
tioned for  the  faithful  performance  by  him 
of  the  contract,  and  accordingly,  on  July  3. 
1909,  he  made  application  to  the  FldeUty  & 
Deposit  Company  of  Maryland  (hereafter 
spoken  of  as  the  bonding  company)  to  become 
surety  on  his  bond  for  that  amount  Pursu- 
ant to  the  rules  and  regulations  of  the  bond- 
ing com[>any,  Tatterson  filed  with  his  written 
application  a  statement  of  his  assets,  which 
statement  showed  that  among  other  property 
he  owned  real  estate  In  the  dty  of  Norfolk 
at  the  corner  of  certain  designated  streets 
which  he  valued  at  $10,000;  subject  to  a  deed 
of  trust  for  $1,400. 

On  the  faith  of  this  statement,  it  la 
claimed,  the  bonding  company  became  surety 
on  his  said  bond,  which  was  made  payable  to 
the  Young  Men's  Christian  Assodatlon  of 
Norfolk,  Ya.,  and  was  conditioned  for  the 
faithful  performance  of  Tatterson's  contract 
to  erect  and  complete  said  building. 

Tatterson  entered  upon  the  performance  ot 
his  contract  and  continued  the  work  thereon 
until  about  December  27, 1910,  on  which  date 
he  wrote  a  letter  to  the  Building  Committee 
of  the  Young  Men's  Christian  Assodatioo, 
which  Is  as  follows: 

"Gentlemen:  Owing  to  ill  health,  which,  as 
you  know,  has  fOr  some  weeks  kept  me  con- 
fined to  my  room,  and  fearing  that  it  wiU  be 
some  time  before  I  will  be  able  to  get  oat 
and  go  to  work  again,  I  hare  oonduded  tliat 
X  ought  to  abandon  tbe  contract  fox  the  cod- 
structlon  of  the  Yoni^  Men's  Christian  Asso- 
datlm  building,  at  the  comer  of  Qranl^  and 
Freemason  streets  in  this  city,  and  accord- 
ingly fbereby  abandon  ttu  same. 

"This  is  without  prejudice  to  either  your 
right  or  mine  as  to  the  various  anesttons 
which  have  been  raised  by  each  side  dur- 
ing the  constructton  of  tills  building." 

On  the  receipt  of  this  letter  tbe  bnildlng 
committee  replied  by  letter,  saying  that  they 
acknowledged  that  he  (Tatteraon)  l»d  aban- 
doned the  contract  upon  the  condltimiB  sta^ 
ed  in  his  letter,  and  on  the  same  day  the 
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bondins  companr  was  notified  by  a  lettw  of 
tbe  attorney  for  the  Tonng  Men's  Otartatlan 
Association  tliat  Tatterson  bad  abandoned 
bis  contnct,  and  called  npon  tbe  bonding 
company  to  comply  wltb  the  terms  of  their 
bond  and  to  make  the  neoessaiy  arrange- 
ments tot  the  completton  the  Miilding. 
Before  this,  as  it  also  appears,  the  Chairman 
of  tbe  boildlng  committee  on  December  6, 
had  written  to  tbe  bcmdiiv  company, 
adrlfldng  it  that  the  work  on  the  buUdli^ 
had  been  at  a  standsUU  for  stnne  time,  and 
■oU^liV  it  that  unless  the  wotic  iwogressed 
more  rapidly  they  wonld  exerdse  the  right 
thegr  had  under  the  contract  to  direct  Tat- 
terson to  cease  work  on  the  building  and 
call  upon  the  bonding  company  to  complete 
the  contract 

Cpim  reo^pt  of  the  letter  from  the  counsel 
tor  the  Toung  lien's  OhrlsUan  Association 
of  date  December  27, 1910,  the  btmdlng  otnn- 
pany  sent  ita  resaesmitatlTe  to  Norfolk,  who 
made  an  InvestlgatUHi  of  the  sltnatlon,  and 
among  other  things  it  was  ascertained  that 
there  would  be  a  balance  of  $62384Ji8  due 
l^tterson  oa  tbe  completion  of  the  building, 
which  balance  was  subject  howerer,  to  the 
claims  of  various  mechanics  and  supply  men 
who  had  filed  Ubob  or  were  about  to  do  so. 
The  bonding  company  had  theretofore  been 
advised  that  the  buildii^c  could  not  be  com- 
pleted with  tbe  balance  that  would  be  due 
ntterson  as  per  the  contract  The  bonding 
conotany  did  not  in  accordance  with  Its 
right  under  the  terms  of  the  bond,  take 
cba^  of  the  building  and  complete  it  nor 
did  it  sublet  the  contract  but  after  some 
n^otiatlons  with  the  autiiorltles  of  tbe 
Toong  Men's  Christian  Association,  on  Jan- 
oaiy  16,  1911,  a  contract  was  entered  into 
between  Morrow  Bros^  contractors  of  Balti- 
more, Md.,  and  the  Toong  Men's  Ohrlatlan 
Association,  whereby  Morrow  Bros,  agreed 
to  complete  the  building  for  the  amount 
wbich  would  have  become  due  to  Tatterson 
on  the  completion  thereof,  via.,  $t%384.68, 
and  furthermore  agreed  to  assume  the  pay- 
ment of  aU  valid  claims  for  which  liens 
could  he  filed  against  the  'bulldli«.  In  ad- 
dition to  this  Morrow  Bros.,  contemporane- 
ously with  the  execution  of  the  Raid  con- 
tract executed  a  bond  in  the  penal  sum  of 
164,000  to  the  Tcrang  Men's  Christian  Asso- 
ciation, conditioned  upon  the  ftilthful  per- 
formance of  their  duties  under  tbe  contract 
with  the  said  bonding  company  as  sure^, 
wUch  bond  was  similar  in  its  provisions  to 
that  executed  by  Tatterson  above  referred 
to.  It  further  anwars  that  Morrow  Bros, 
were  contractors  who  sometimes  represented 
the  boning  company  in  completing  build- 
ings which  had  bem  abandoned  by  contrac- 
tors for  whom  the  bonding  company  might 
be  Bure^  when  the  bonding  company  took 
charge  of  the  work  of  completing  tbe  build- 
ing, and  that  the  bonding  company  would 
reimburse  them  for  any  losses. 

-  Tbe  building  was  completed  by  Morrow 


Bros,  at  a  total  cost  of  $73,108:2^  and  after 
crediting  on  this  the  amount  of  9B2,716.2S 
which  they  had  received  from  the  Toung 
Men's  Christian  Association,  and  which  Tat- 
terson would  have  reccAved  had  he  completed 
the  building,  th^  net  loss  was  $20,488.01. 

It  further  appears  that  on  April  1,  1909, 
Lizzie  M.  Tatterson,  the  wife  of  said  Elbert 
Tatterson,  executed  a  deed,  which  she  ac- 
knowledged before  a  notary  public  on  April 
14.  1900,  whereby  she  conveyed  to  her  said 
husband  five  lots  of  land  in  the  city  of  Nor- 
folk and  folly  described  In  the  deed,  whidi 
It  is  claimed  the  bonding  company  was 
executed  her  for  tiie  purpose  of  enabling 
Tatterson  to  obtain  the  bonding  company  as 
surety  on  his  bond  for  the  performance  of 
his  contract  with  the  Toung  Men's  Christian 
Association,  and  the  real  estate  conveyed 
thereby  is  the  same  described  as  part  of  his 
assets  In  his  written  application  to  the  bond- 
ing company  to  become  his  surety.  The 
said  deed  from  Uzzie  M.  Tatt«8(m  to  her 
husband  was  never  recorded,  but  when 
Charles  A.  Morrow,  of  the  firm  ot  Morrow 
Bros.,  came  to  Norfolk  fuid  took  charge  of 
the  work  of  completing  the  building  of  the 
Toung  Men's  Christian  Association,  he  saw 
the  deed  on  three  different  occasions  in  Tat- 
terson's  safe,  which  was  In  his  office  in  the 
DlcksMi  Building,  it  Is  claimed  that  Tattw- 
Bon  knew  that  Morrow  Bros,  were  represent- 
ing the  bonding  company  in  the  completion 
of  said  building,  and  after  Obarlea  A.  Mor- 
row had  entered  upon  this  work  he  went 
tfrer  to  Tatterson's  house  and  endeavored 
to  Induce  him  to  give  the  bonding  company 
some  sure^  for  the  loss  that  would  be  bus>  * 
tatned  in  completing  the  building,  which,  as 
it  would  seem  from'  Charles  A.  Morrow's 
statement  Tatt»son  agreed  to  do,  and  fur- 
thermore agreed  to  give  a  deed  of  trust  on 
the  specific  real  estate  which  his  wife  had 
conveyed  to  him  to  secure  the  bonding  com- 
pany against  possible  loss,  or  to  raise  money 
wttit  which  to  pay  suCh  loss,  but  this  was 
never  consummated. 

Tatterson  died  at  his  home  In  Norfolk  on 
February  20,  1911,  and  a  day  or  so  after 
his  death  the  said  deed  referred  to  was 
missing  from  the  safe  in  his  office.  In 
Jone,  1911,  the  attorn^  for  the  bonding 
company  bad  an  interview  with  Mrs.  Tat- 
terson  and  requested  her  to  deliver  up  the 
deed  in  question  so  that  It  could  be  recorded 
and  the  property  conveyed  thereby  subjected 
to  the  jwymeut  of  tbe  loss  sustained  by  the 
bonding  company  In  completing  Tatterson's 
contract;  but  she,  though  admitting  that  she 
had  tiie  deed,  declined  to  luve  it  recorded 
or  to  reimburse  the  bonding  company  for 
the  loss  sustained  by  it  Tlierenpon  the 
bill  in  this  cause  was  filed  by  the  bonding 
company  against  the  said  lizsle  M.  Tatter^ 
scm,  in  her  own  right  and  as  executrix  of 
the  last  will  and  testament  of  her  deceased 
husband  and  others,  for  the  purpose  of  es- 
tablishing the  claim  asserted  by /t&ft^cjmvl^ 
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plalnant  against  tb^  estate  of  Tatterson  for 
the  amount  of  the  loss  alleged  to  have  been 
anstained  In  the  completton  of  said  building 
and  of  subjecting  for  Its  partial  satisfaction 
the  property  conveyed  to  Mm  from  bis  wife 
by  said  deed. 

Upon  a  bearing  of  the  cause  on  the  plead- 
ings and  the  evidence  adduced  by  the  re- 
specUve  parties,  the  court  below  ^tered  its 
decree  of  April  12.  1912,  establishing  tbe 
claim  of  tbe  bonding  company  against  the 
estate  of  Tatterson  for  $20,453.01,  and  ad- 
judging that  Tatterson  died  selaed  and  pos- 
sessed of  tbe  real  estate  mentioned  and  de- 
scribed in  the  deed  in  question  from  lizzie 
M.  Tatterson,  bis  wife,  to  him,  and  that  this 
real  estate  was  assets  for  tbe  payment  and 
satisfaction  of  the  claim  of  the  bonding  com- 
pany. From  tbls  decree  Uzzle  M.  Tatter- 
son, in  her  own  right  and  as  executrix  of  her 
deceased  husband,  bas  taken  this  appeaL 

The  contentions  of  the  appellant  are: 
First,  that  tbe  bonding  company  sustained 
no  damages  by  reason  of  its  suretyship  for 
Elbert  Tatterson,  her  husband,  because  El- 
bert Tatterson  partially  erected  tbe  building 
of  the  Young  Men's  Christian  Association, 
and  Morrow  Bros,  agreed  to  complete  it 
for  tbe  unpaid  contract  money,  so  that  El- 
bert Tatterson's  contract  was  absolutely  ful- 
filled, and,  if  tbe  bonding  company  lost  any- 
thing, It  was  by  reason  of  Its  suretyship 
for  Morrow  Bros,  rather  than  its  suretystilp 
for  Elbert  Tatterson;  second,  that,  even  if 
tbe  claim  asserted  by  tbe  bonding  company 
be  valid,  stUl  the  real  ^tate  sought  to  be 
subjected  to  its  satisfaction  was  never  the 
•  property  of  Elbert  Tatterson  and  therefore 
is  not  assets  of  his  estate  for  tbe  payment 
of  his  debts. 

In  the  view  we  take  of  tbe  case,  it  Is  only 
necessary  to  consider  appellant's  first  con- 
tention, since.  If  there  be  no  liability  upon 
tbe  estate  of  Elbert  Tatterson,  deceased, 
for  the  claim  asserted  by  appellee,  there 
can  be  none  therefor  upon  tbe  individual 
property  of  appellant  sought  to  be  subjected 
to  tbe  partial  satisfaction  of  said  claim. 

~Ab  has  teea  observed,  the  appellee,  tbe 
bonding  company,  did  not  in  accordance  with 
its  right  under  the  bond  executed  by  Tatter- 
son .to  the  Young  Men's  Cbristian  Assocla- 
tioD  take  charge  of  tbe  partially  completed 
building  in  question  and  complete  It,  nor 
did  It  sublet  tbe  same;  on  tbe  contrary. 
Morrow  Bros.,  on  January  18,  1900,  after 
toll  Investigation  as  to  tbe  condition  of  the 
work  on  the  building  and  ascertaining  that 
there  was  a  balance  of  $52,384.53  due  Tat- 
terson on  its  completion,  which  balance  was 
subject,  however,  to  tbe  claim  of  various 
mechanics  and  supply  men,  who  bad  either 
filed  liens  or  were  about  to  do  so,  entered 
into  a  new  and  independent  contract  with 
the  Young  Men's  Christian  Association,  sim- 
ilar in  all  its  details  to  the  contract  between 
Tatterson  and  tbe  Young  Men's  Christian 
Aasoclatlon,  by  which  Morrow  Bros,  agreed 


to  complete  said  building  at  tta«  {ffice  of 
$02,384.58,  and  furthermore  agreed  to  as- 
sume the  payment  of  all  valid  claims  for 
which  liens  could  be  taken  against  tbe 
building.  Contemporaneously  with  the  ex- 
ecution of  the  contract.  Morrow  Bros,  execut- 
ed a  bond  in  the  imnal  sum  of  $54,000  to 
the  Young  Men's  Christian  Association,  con- 
ditioned upon  tbe  ftilthfnl  performance  of 
their  duties  under  tbe  contract  with  tbe 
appellee  as  surety.  With  the  making  or 
entering  into  tbla  contract  Tatterson  bad 
nothing  to  do,  and  in  t&ct  knew  nothing  of 
it,  80  far  as  the  record  disdoBee.  There  is 
some  evidence  that  Tatterson,  in  an  inter- 
view with  one  of  tbe  firm  of  Morrow  Bros, 
and  Attorney  Shnltlc^  re«^;nized  that,  as 
be  had  abandoned  bis  contract,  there  was  a 
liability  upon  blm  tm  a  poKlble  loss  Uiat 
might  be  stutalsed  ICT  app«Uee  U  It  iiader> 
took  to  complete  thft  wntract^  and  ggproaood 
a  willingness  to  providA  IndemnitT'  agalnat 
such  loss,  bat  nothing  was  done  In  forther- 
ance  of  this  suggested  course,  and  instead 
Morrow  Bros,  agreed  with  tb»  Toang  Mai's 
Christian  Association  and  appellee  to  take 
up  the  work  of  completlsg  tbe  baiUUng  of 
tbe  former  ms  per  tbe  tenni  of  Tatterson's 
contract  and  for  tb^  contract  price  remain- 
ing uiuMld  by  the  Tonng  Mei^  Chrlstlaii 
Association,  and  for  Oie  taithfol  perform- 
ance of  tills  contract  on  the  part  of  Morrow 
Bros,  appellee  became  tbdr  surety.  The 
fact  that  Morrow  Bros,  lost  Instead  of  mak- 
ing moiuy  aa  their  contract,  which  loss  ap- 
I>ellee  chose  to  make  good,  does  not  alter  the 
case.  Tbe  Young  Men's  Christian  Association, 
as  appellant  contends,  bad  no  right  against 
appellee,  save  such  as  accrued  out  of  the 
surety's  bond,  executed  to  it  by  Tatterson. 
They  were  entitled  to  and  needed  no  other 
contract  than  the  one  they  already  had  upon 
which  they  are  asserting  no  claim;  and, 
when  Morrow  Broa  undertook  to  complete 
the  building  for  tbe  amount  of  money  that 
would  have  gone  to  Tatterson  bad  be  com- 
pleted It,  they  did  so,  not  only  with  the 
assent  of  the  Young  Men's  Christian  Asso- 
ciation and  appellee,  but  after  careful  In- 
quiry and  Investigation  and  in  the  belief 
that  they  could  profitably  complete  the  build- 
ing at  that  price.  Had  It  cost  Morrow  Bros, 
less  to  complete  tbe  building  than  the  price 
agreed  on  between  them  and  the  Young  Men's 
Cbristian  Association,  they  would  have  re- 
alized a  profit  as  they  had  expected,  and 
It  would  have  been  theirs,  and  no  one  could 
have  sustained  a  claim  on  behalf  of  Tat- 
terson's estate  for  any  part  thereof.  The 
profit  on  tbelr  contract,  if  it  had  been  real- 
ized by  Morrow  Bros.,  would  have  been 
theirs,  and  tbe  loss  sustained  by  them  they 
must,  of  course,  bear  so  far  as  Tatterson's 
estate  is  concerned;  and  tbe  fact  that  ap- 
pellee volunteered,  as  it  appears,  to  make 
good  this  loss  to  Morrow  Bros,  gives  it  no 
right  whatever  to  recover^tbe  amount  so 
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paid  Of  Tattetson'a  estate  for  wUcb  It  Is 
not  In  uiy  respect  Uftble. 

We  are  of  optolon,  therefore,  that  the  de- 
cree applied  from.  In  so  far  as  It  estab- 
llsbes  the  claim  asserted  by  appdlee  as  a 
liability  npon  the  estate  of  Blbert  Tatterson, 
deceased,  and  adjudges  that  certain  real  es- 
tate of  the  appellant,  held  In  her  own  right, 
la  liable  for  the  partial  {ayment  of  the  said 
dalm,  is  erroneous,  and  the  decree  In  this 
respect  Is  reversed  and  annulled,  with  costs 
to  an^llAnt;  and  the  cause,  which  has, 
upon  petitions  filed  therein  by  certain  cred- 
itors of  Elbert  Tatterson,  deceased,  become 
a  geoenl  creditor's  suit  for  the  settlement 
of  his  estate,  is  remanded  for  further  pro- 
ceedings therdn  not  Inconsistent  with  the 
views  expressed  in  this  opinion. 

Rerosed  tn  part,  and  remanded. 


{US  T«.  <18) 

VIRGINIA  COAL  &  IKON  GO.  t.  HTI/- 
TON  et  sL 

(Snpreme  Gonrt  of  Appeals  of  Virginia.  Sept. 
11.  1913.) 

L  Minn  aud  HxRuau  (f  OE^)— Tm ahot  in 
OouMon  (S  8*)— Sbtzrarob  man  Suitao»— 
Joinx  TBHAnra. 

Tbie  geneial  owner  or  owners  of  land  mar 
nant  all  the  minerals  tiiereln  or  ai^  particu- 
lar apeeiea  of  them,  while  itlll  retamin;  title 
to  the  sniface,  or  they  may  grant  the  land  and 
reaerre  the  nunerais,  thus  creating  a  separate 
estate  In  the  minerals,  distinct  from  the  land 
in  which  they  are  found;  but,  where  the  land 
Is  owned  by  Joint  tenanta,  a  conveyance  by  less 
than  all  does  not  effect  a  severance  of  the 
mineral  interest  from  the  surface,  bat  makes 
the  grantee,  if  he  be  a  stranger,  a  tenant  In 
common  with  tiie  ^nt  tenant  who  did  not  unite 
in  the  conwance. 

[Ed.  Note.— For  other  cues,  see  Mines  and 
Minerals,  Cent  Dig,  H  U»-165;  Dec.  Die.  | 
B5:*  Tenancy  in  Common,  Gent  Dig.  |  20; 
Dm.  Dig.  I  a*] 

1!.  Tenancy  in  Comuon  (S{  44.  4:>*)  —  Oon- 

VETANCK  BT  COTENANT. 

While  a  tenant  Id  common  has  capacity 
to  transfer  bis  Individual  share  in  tbe  land,  he 
has  no  right  to  convey  an;  part  of  tbe  land 
b7  metes  and  bounds,  or  to  convey  the  mineral 
and  reserve  the  surface  to  the  prejudice  of  his 
co-owners. 

[Ed.  Note.— For  other  case?,  see  Tenancy  in 
■  v.mmon.  Cent.  Dig.  |$  93,  M;  Dec.  Dig.  SS  44. 
45*] 

a  Tbhanct  im  GomfOK  tt  44*)— Cohtxtarcs 

or  InmBBT  bt  Omv— Emox. 

Wlure  one  tmiaat  in  common  cannot  make 
an;  conveyance  to  tbe  prejudice  of  his  coten- 
ants,  yet  snch  deed  is  not  void,  but  is  effect- 
ual to  pass  the  interest  conveyed,  making  the 
pantee  a  tenant  in  common  with  his  grantor's 
cotenants,  as  pxoilded  by  Code  1804,  S  2419. 

[Ed.  Note.— For  othw  cases,  see  Tenancy  In 
Common.  Cent  Dig.  ||  188,  184,  mTlST; 
Dec  Dig.  !  44.*] 

4.  TWf  ANOT  IH  COlOtOn  (I  IB*)— CONVBTAHCB 
BT  A  OOTXnAlIT  STBAHOBB— OVBIXB. 

Where  a  stranger  to  the  title  accepts  a 
coBveyauoe  of  the  whole  estate  in  a  tract  of 

land  from  a  co tenant,  and  under  such  coovey- 
SQce  enters  into  exclusive  possession  of  the 
land,  claiming  title  to  the  whole,  such  convey- 


ance and  possession  Is  an  ouster  of  tbe  other 
cotenants,  and  tiia  grantee  so  entering  and 
claiming  title  may  sustain  a  claim  by  adverse 
posscadon,  if  cmtlnned  fur  the  statutory  pe- 
riod. 

[Ed.  Note.--F(ff  other  cases,  ses  Tenant?  in 
Conmum,  OsBt  Dig.  H  «Ml2;  Dee.  Dig.  | 
16w*] 

B.  Tkwawot      OoncoN  <l  IB*)— Posbbssiok 

OV  CoraNAlIT— ADTXBSB  F0S8B88I0N. 

While  the  entry  and  possession  ot  oat  oo- 
tenant  is  ordinarily  the  entry  and  possesBion  ot 
all,  which  presumption  will  prevail  until  aome 
notorioQS  act  of  ouster  or  advene  possession 
is  broQght  to  the  knowledge  of  the  others,  yet  a 
tenant  in  common  may  enter  adversely  and 
claim  in  severalty,  and  where  be  does  so  tbe 
statute  of  UmltanoDS  will  run  in  Us  favor  as 
against  his  cotenants. 

[Bd.  Not&— For  other  cases,  see  Tenancy  to 
Common.  Cent  Dig.  H  42-^;  Dec.  Dig.  i 
1B.*J 

6.  TBHAircT  xir  CoiaioH  Q  IB*)— Oontktahcb 
Undbb  Wabrautt  Died— Adtbbsi  Posses- 

SION. 

Where  a  tenant  in  common,  aftor  parti- 
tion of  a  part  of  tbe  common  property,  received 
a  deed  to  a  spedfied  part,  purporting  to  con- 
vey the  fee,  ud  entered,  not  as  a  tenant  In 
common,  but  as  an  owner  of  the  entire  prop- 
erty, and  there  was  nothing  to  show  that  ei- 
ther he  or  those  claiming  under  him  ever  ac- 
knowledged  that  the  title  was  anything  other 
than  as  appeared  from  the  face  of  the  deed, 
it  will  be  presumed  that  he  entered  under  the 
title  which  the  deed  purported  to  convey,  both 
as  to  the  boundary  of  the  land  and  the  nature 
of  his  title,  and  he  and  his  successors,  having 
held  the  land  for  more  than  80  years,  and 
paid  taxes  thereon  as  the  owners  ot  the  fee, 
acquired  title  as  against  the  other  cotaiants 
by  adverse  possession,  both  as  to  the  surface 
and  subjacent  mlneraL 

[Ed.  Note.— For  other  casea,  see  Tenant  in 
Common,  Cent  Dig.  U  42-B2;  Dec  Dig.  f 
IB.*] 

7.  MnfES  AND  Minerals  f|  49*)~~Colob  of 
Trru— MiHSBAL  Intebest. 

Where  defendants  and  their  grantors,  since 
1880,  had  held  possession  under  a  deed  pur- 
porting to  convey  the  entire  fee  with  covenants 
of  genera!  warranty,  whifeb  deed  constituted 
color  of  title,  they  acquired  title  to  tbe  sur- 
veys and  to  tbe  underlying  oilnmls  by  adverse 
pOBsession  as  against  claimants  under  a  prior 
deed  of  an  undivided  minml  Interest  in  the 
land  from  the  common  grantor. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent.  Dig.  f  135;  Dec  Dig.  |  49.*] 


Appeal  from  Circuit  Court,  Win  County. 

Suit  by  the  Virginia  Coal  ft  Iron  Company 
against  George  W.  Hylton  and  otbers.  Judg- 
ment for  defendants,  and  complainant  ap- 
peals. Berawed  in  part,  and  affirmed  In 
part 

Bullitt  ft  Chalkley,  of  Big  Stone  Gap,  for 
appellant  Vicars  ft  Peery,  of  Wise,  and 
Henry  ft  Graham,  of  Tasewcil,  tax  ain>eUees. 

BUCHANAN.  J.  This  suit  was  instituted 
by  the  appellant  the  Virginia  Coal  ft  Iron 
Company,  for  the  purpose  of  obtaining  parti- 
tion of  the  coal  and  other  minerals  in  and 
under  a  700-acre  tract  of  land  lying  in  Wise 
county.  The  appellant  claimed  an  undivided 
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fonr-flfths  Interest  In  the  mineral  under  a 
cwveyanoe  to  J.  D.  Price  and  A.  J.  Stdn- 
man  from  the  wife  and  three  of  the  four 
children  ot  James  If.  Gibson  made  In  the 
j'ear  1874.  The  aiq;)el]ant  by  regular  ccmvey- 
ances  acquired  the  title  of  Price  and  Sta- 
men to  the  said  mineral  interest  Aftex  the 
conTeyanee  to  Price  and  Stebunan,  the  chil- 
dren of  James  M.  Gibson,  indndlng  TaUtha, 
who  was  not  a  party  to  that  deed*  made  a 
parol  partition  of  the  70&«cEe  tract  of  land. 
The  land  was  divided  Into  three  parcels— 
■he  share  of  Tabltha,  the  wife  of  Geoi^  W. 
Uylton,  and  the  share  of  C.  W.  Gibson,  her 
brother  (who  had  sold  or  contracted  to  sell 
his  share  to  George  W.  Bylton),  being  laid 
off  as  one  parcel.  Afterwards  H.  F.  Gibson 
imd  W.  B.  Gibson  exchanged  the  parcels  al- 
lotted to  each  of  them.  The  owners  of  the 
.nlneral  interests^  other  than  Hyltcm's  wife, 
M-ei-e  not  parties  to  that  partition,  and  so 
far  as  the  record  shows  had  no  notice  of  it 
One  of  the  defenses  set  np  by  the  present 
owners  of  the  Hylton  parcel  of  land  and  the 
W.  B.  Gibson  parcel,  known  in  the  record  as 
the  Van  Bnren  Boiling  land.  Is  that  they 
are  the  owners  of  the  mineral  by  adversary 
iwssesslon.  The  appellant  Insists  that  the 
conveyance  to  Price  and  St^nman  of  the 
mineral  embraced  in  thtfr  deed  operated  as 
a  severance  of  the  mineral  Interest  from  the 
surface.  This  la  denied  by  the  appellees. 
They  claim  that  In  order  for  a  conveyance 
of  the  mineral  In  land  to  effect  a  severance 
of  the  mineral  interest  from  the  surface,  the 
grantor  In  the  deed  must  be  the  owner  of 
the  legal  title,  and  that  as  the  grantors  in 
the  deed  to  Price  and  Steinman  were  not, 
as  the  appellees  claim,  the  owners  of  the 
legal  title  when  they  conveyed  the  mineral 
Interest  sudi  conv^ance  did  not  effect  a 
severance. 

Whether  the  grantors  were  or  were  not  the 
owners  of  the  legal  title  at  that  time,  or 
wbetber  or  not  It  be  true  as  contended  by 
the  appellees  that  a  severance  of  the  mineral 
Interest  from  the  surface  is  not  effected  by 
the  conveyance  of  the  mineral  and  a  reserva- 
tion of  the  surface,  unless  the  grantor  in 
such  conveyance  be  the  owner  of  the  legal 
title,  need  not  be  determined  in  this  case,' 
for,  if  it  were  held  that  the  grantors  In  that 
deed  were  dothed  with  the  legal  title,  or 
that  the  conveyance  by  the  owner  or  owners 
of  the  equitable  title  would  effect  a  sever- 
ance as  well  as  a  conveyance  by  the  owner 
of  the  legal  title,  there  was  no  severance  in 
this  case. 

[1]  It  is  well  settled  that  the  general  own- 
er or  owners  of  land  may  grant  all  the  min- 
erals in  the  land,  or  any  particular  species 
of  them,  as  coal,  iron,  or  lead,  etc.,  and  re- 
main the  owner  of  tbe  surface,  etc,  or  may 
grant  the  land  and  reserve  the  minerals  or 
any  particular  species  of  them,  and  thus 
create  a  separate  estate  in  tbe  minerals,  or 
mineral,  reserved  distinct  from  the  laud  In 
which  they  are  found.   Va.  Coal  &  Iron  Co. 


V.  Kelly,  9S  Ta.  3S2,  886,  24  S.  B.  1020;  In- 
terstate Goal  tt  Iron  Go.  t.  CUntwood,  etc, 
105  Ta.  574.  64  S.  B.  508;  Blorison  T.  Ameri- 
can Association,  110  Va.  01,  65  8.  B,  468; 
Adams  T.  Brlggs,  7  Cush.  (Mass.)  361,  866, 
367;  CaldweU  v.  Copeland,  87  Pa.  427.  78 
Am.  Dec.  436;  Barrlngw  ft  Adams  on  Mining, 
etc,  35,  36.  Yet  ych  a  conveyance  1^  less 
than  all  the  Joint  tenants  where  land  Is  so 
owned  does  not  effect  a  severance  of  tbe 
mineral  Interest  from  the  surface  but 
makes  the  grantee.  If  he  be  a  stranger,  a 
tenant  in  common  with  the  joint  t^iant  who 
did  not  unite  in  the  conveyance. 

[2]  While  a  joint  tenant  has  capacity  to 
transfer  his  undivided  share  in  the  land,  he 
has  no  right  to  convey  by  metes  and  bounda 
any  part  of  the  land,  or  to  convey  the  min- 
eral and  reserve  the  surface  to  the  prejudice 
of  his  co-owners.  1  Minor's  Real  Prop.  |  888, 
and  authorities  dted;  Freeman  im  Cotenancy, 
88  196-19a 

The  reason  for  this  doctrine  is  stated  by 
Chief  Justice  Shaw  in  Adam  et  aL  v.  Brlggs 
Iron  Co.,  7  Cush.  (Mass.)  361,  368,  and  by  Al- 
len, P.,  in  Boblnett  v.  Preston,  2  Bob.  (41  Ta.) 
273,  276-278. 

In  this  case,  If  the  grantors  In  the  convey- 
ance to  Price  and  Steinman  had  conveyed 
their  entire  undivided  interest  in  the  land, 
the  surface  as  well  as  the  minerals,  it  would 
not  uo  matter  how  that  interest  was  de- 
scribed, have  effected  a  severance  of  their  in- 
terest In  the  land  from  that  of  their  slater, 
Mrs.  Hylton,  but  would  have  made  their 
grantees  tenants  In  common  with  her.  Bobln- 
ett V.  Preston's  Heirs,  supra;  Cox  v.  McMul- 
lln,  14  Grat  (55  Va.)  82 ;  Buchanan  v.  King, 
22  Grat  (63  Va.)  422;  Woods  v.  Early,  85 
Va.  307,  312,  313,  28  S.  B.  374;  Freeman 
on  Cotenancy.  88  184-196.  A  fortiori,  a  like 
conveyan<»  of  their  undivided  mineral  in- 
terest only  could  not  operate  as  a  severance 
of  their  mineral  interest  from  the  surface. 

[3]  In  some  jurisdictions  a  conveyance  by 
less  than  all  of  Joint  tenants  of  their  Intnest 
in  the  laud  by  metes  and  bonnda,  or  of  their 
mineral  Intwest  only,  seems  to  be  retarded 
as  void  against  their  cotenant  <Adam,  et&, 
V.  brlggs,  snpra;  Freeman  on  Coteiancy, 
188-203),  but  with  ns,  while  one  Joint  tenant 
cannot  make  any  conveyance  to  the  prcijiidloe 
of  bis  cotenants,  yet  the  deed  la  not  void, 
but  would,  especially  under  onr  statnte^  be 
effectual  to  pass  the  interest  conreyed,  mak- 
ing his  grantee  a  tenant  in  common  with  his 
grantor's  cotenants  (Code,  |  2419;  Roblnett 
V.  Preston's  Heirs,  sopra;  Cox  ▼.  McMullin, 
supra;  Buchanan  v.  King,  supra;  Woods 
V.  Barly,  supra;  Freeman  on  Cotenancy, 
supra). 

The  next  question  to  be  consfdered  Is 
whether  or  not  Hylton  or  tiioae  claiming 
under  him  acquired  title  to  the  mineral 
Interests  (Calmed  by  the  appellant  in  that 
portion  of  the  70(^acre  tract  allotted  In 
the  parol  Partition  as^the^ijr^^^Uon-s 


yUtaiNIA  GOAL  &  IRON  00.  t.  HTLTON 


339 


wife  and  her  brother,  G.  W.  Gibson, 
adversary  itossession.  This  partition,  as  be- 
fore stated,  was  made  after  the  sale  and  con- 
veyance of  said  mineral  Interest  to  Price  and 
Steinman  by  the  children  of  James  M.  Gibson, 
who  seem  to  have  considered  their  mother 
as  having  a  mere  dower  interest  in  the 
land.  At  least  they  divided  the  land  into 
four  shares,  laying  off  Mrs.  Hylton's  and  G. 
W.  Gibson's  shares  together  as  one  parcel: 
Hylton  at  the  time  of  the  partition  having 
purchased  or  contracted  to  purchase  the  in- 
terest of  0.  W.  Gibson.  So  far  as  the  rec- 
ord shows,  neither  the  wife  nor  either  of 
her  children  have  ever  qaestloned  the  val- 
idity of  said  partition,  and  it  seems  to 
hare  been  acqniesced  in  by  all  of  them.  In 
the  year  1877,  after  the  partition,  the  wife 
and  children  of  James  H.  Gibson,  other 
than  Hyltun's  wife,  executed  a  deed  to  Hyl- 
ton, in  consideration  (as  recited  therein) 
of  $200,  by  which  they  conveyed  to  htm 
"a  certain  tract  or  parcel  of  land/'  de- 
scribing it  by  metes  and  bounds,  wltii  cov- 
enants of  general  warranty.  The  parcel  of 
land  it  is  conceded,  or  at  least  Is  dearly 
shown,  to  be  the  same  parcel  allotted  as  the 
shares  of  Hylton's  wife  and  G.  W.  Gibson 
In  the  parol  partition;  but  no  reference 
is  made  in  the  deed  to  the  partition.  In 
October,  1880,  after  James  M.  Gibson  had 
obtained  a  conTeyance  from  the  heirs  of 
Wm.  Bogga,  from  whom  the  wpellees  claim 
that  James  U.  Gibson  purcStased  the  700- 
acre  tract,  or  at  least  a  part  thereof  (but 
had  not  fully  paid  the  purchase  price  and 
obtained  a  conveyance),  Gibson  executed  a 
deed  to  Hylton  in  consideration  of  $600,  as 
recited  therein,  by  which  he  conreyed  the 
same  land  embraced  In  the  said  conv^ance 
of  1877  (though  no  reference  Is  made  to 
that  deed),  with  covenants  of  general  war- 
ranty. Both  deeds  were  duly  recorded. 
The  appellees  dalm  that  ^Iton  took  ac- 
tual possesion  of  the  land  under  the  con- 
veyance ot  1877,  and  has  ever  since  In  person 
or  by  tenants  beat  In  possesion  thereof, 
claiming  it  In  fee.  The  appellant  claims 
that  Hylton  and  bis  wife  went  into  possession 
of  the  surface  of  the  land  after  that  deed  was 
made,  and  that  they  and  those  claiming  un- 
der them  have  continued  in  the  possession 
of  the  surface  down  to  the  present  But 
it  denies  that  such  possession  gave  Hyl- 
ton possession  of  the  minerals  under  the 
facts  and  drcnmstances  of  this  case. 

[4J  It  Is  well  settled  in  this  state  that 
where  a  purchaser,  If  be  be  a  stranger  to 
the  tltl^  takes  a  conveyance  of  the  whole 
estate  In  a  tract  of  land,  although  his  grant- 
or was  only  a  tenant  in  common  with  others, 
and  in  pursuance  thereof  enters  into  the 
exclusive  possession  of  the  land,  claiming 
title  to  the  whole,  it  is  an  ouster  of  the 
other  cotenants,  and  the  grantee  so  entering 
and  claiming  title  may  rely  upon  his  adver- 
sary posression.  U  continued  the  statutory 


period.  Johnston  v.  Va.  Goal  &  Iron  Go., 
96  Ya.  158-163,  31  S.  E.  85;  Preston,  ete., 
V.  Va.  Mln.  Co.,  107  Va.  246,  248,  57  8.  B. 
051 ;  Freeman  on  Cotenancy,  |  197. 

[B]  It  is  also  well  settled  that  ss  be- 
tween tenants  in  common  and  others  claim- 
ing privity,  the  entry  and  possession  of  one 
are  ordinarily  deemed  the  entry  and  pos- 
sesion of  all,  and  this  presumption  will 
prevail  in  favor  of  all  until  some  notorious 
act  of  ouster  or  adversary  possession  is 
brought  home  to  the  knowledge  of  the  others. 
Until  there  is  notice,  actual  or  constructive, 
that  the  possession  Is  hostile,  It  will  be 
deemed  amicable,  notwithstanding  the  ten- 
ant's possession  may  have  been  wholly  ad- 
versary. Stonestreet  v.  Doyle,  75  Va.  356, 
378,  379,  40  Am.  Rep.  731,  and  cases  dted; 
Pillow  V*  Southwest,  etc,  Co.,  92  Va.  144, 
23  S.  XL  32,  53  Am.  St  Rep.  804.  Tet  a 
tenant  in  common  may  enter  adversely  and 
claim  In  severalty,  and  where  he  does  the 
statute  of  limitations  will  run  In  Ua  fhvor 
and  against  hig  tenants  In  common.  See 
King  V.  Carmlchael,  136  Ind.  20,  85  N.  B. 
609.  43  Am.  St  Rep.  803;  Glymer  v.  Daw- 
Uns,  8  Bow.  674,  U  L.  Ed.  778;  Brad- 
street  T.  Huntington,  B  Pet  400,  438-440. 
8  L.  Ed.  170 ;  Blcard  t.  WllllamB,  7  Wheat 
58;  5  I*  Ed.  388 ^  Gaperton  t.  Gregory,  11 
Grat  (52  Va.)  SOS;  Tyler  ota  Ejectment 
882 ;  Joyce  t.  Dyer,  189  Mass.  64,  76  M.  E. 
81. 109  Am.  St  Rep.  608;  GreenhiU  t.  BlCgs, 
86  Ey.  16S,  2  S.  .W.  774,  8  Ey.  Law  ReP. 
825,  7  Am.  St  Rep.  6TO;  Johnson  t.  Toul- 
min.  18  Ala.  60,  62  Am.  Dea  212;  Craw- 
ford T.  Uels,  128  Iowa,  610,  99  N.  W.  186. 
66  L.  R.  A.  164,  101  Am.  St  Rep;  837. 

[I]  In  oonsldering  the  question  whether  or 
not  Hylton's  entiy  and  possession  was  ad- 
versary and  hostile,  the  fftmillar  principle 
must  be  borne  in  mind  that  when  one  enters 
upon  land  he  is  presumed  to  enter  under  the 
title  which  bis  deed  pan>orte  upon  its  face  to 
convey,  both  as  to  the  boundary  or  extent  of 
the  land  and  the  nature  of  bis  title.  The 
deed  to  Hylton  from  the  wife  and  children  of 
James  M.  Gibson  in  the  year  1877  purported 
to  convey  the  fee  In  the  whole.  It  is  not 
controverted  that  he  entered  and  took  posses- 
sion of  the  land  under  that  deed,  and,  in  the 
absence  of  anything  to  the  contrary,  he  Is 
presumed  to  have  entered  under  a  claim  of 
title  to  the  whole  in  fee.  This  Is  not  a  case 
where  a  tenant  In  common,  being  or  enter- 
ing Into  possession  as  sach  afterwards,  at- 
tempts to  claim  that  his  possession  was  ad- 
verse to  his  tenante  in  common.  Hylton  did 
not  enter  as  tenant  in  common.  From  the 
first  he  is  presumed.  Indeed  be  is  proved,  to 
have  claimed  under  his  deed,  and  there  is 
nothing  to  show  that  he  or  those  who  claim 
under  him  ever  acknowledged  that  the  title 
to  the  land  was  anything  other  than  as  it 
api)eared  upon  the  face  of  his  deed. 

If  Hylton  Iiad  been  In  possession  of  the 
land  under  the  parol  Par^.^fefg^t^X^^d^ 
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of  C.  W.  Gibson,  or  perhaps  In  right  ot  Els 
wite,  ft  different  question  would  be  present- 
ed ;  but  taking  a  conveyance,  wbldi  was  duly 
recorded,  of  the  whole  land  In  fee,  with 
irovenants  of  general  warranty,  and  lAider 
such  deed  entering  Into  the  actual  iwsses- 
slon  thereof,  claiming  title  to  the  whole,  must, 
we  think,  be  regarded  aa  an  ouater  of  the 
other  tenants  In  common^  and  give  Hylton 
the  right  to  Ttity  vj/on  his  adversaiy  posses- 
alon,  whltih  if  ctmtlnued  the  atatutozy  period 
would  bar  the  other  tenants. 

Tbo  erldence  clearly  shows  that  Hylton 
was  In  the  exdu^ve  poasesslcm  of  tlie  land 
from  the  year  1877,  when  he  entered  under 
the  oonveyanee  of  that  date,  claiming  title  to 
the  whole  tract  In  fee,  uiUll  tb»  inatltatlon 
of  this  suit,  a  period  of  80  years  or  more. 
He  paid  taxes  on  it  throns^ioat  these  years 
as  the  fee-almiAe  owner,  resided  upon  it  the 
greater  portion  of  the  tim^  conducted  mer- 
cantile operations  upon  it;  built  upon  it, 
cleared  portiona  of  it,  and  mined  coal  for  his 
domestic  purposes  and  small  qoantltieB  for 
sala  Whether  bis  coal  operations  during 
that  period  would  have  been  sufficient  to  have 
given  blm  title  to  the  coal.  If  the  mineral 
Intwest  had  been  serered  from  the  anrtace, 
need  not  be  considered,  since,  as  we  have 
seen,  there  was  no  sucU  severance;  but 
unquestionably  his  acts  of  adversary  posses- 
sion were  sufficient  to  create  in  him  a  com- 
plete title  to  the  land  in  fee, ,  mineral  as  well 
as  surface,  for  his  deed  covered  both. 

It  follows  from  what  has  been  said  that 
there  was  no  error  In  the  circuit  court's  ac- 
tion In  reference  to  the  Hylton  portion  of 
the  700-acre  tract 

The  action  of  the  circuit  court  in  holding 
that  the  appellant  was  the  owner  of  a  four- 
flftbs  mineral  Interest  In  the  Van  Buren  Boil- 
ing parcel  of  the  700-acre  tradt  of  land,  and 
decreeing  a  partition  of  the  mineral  interest 
therein,  Is  assigned  as  cross^rror. 

[7]  When  W.  B.  Gibson  conveyed  his  un- 
divided mineral  interest  in  the  700-acre  tract 
of  land  to  Price  and  Stetnman,  he  was  only 
about  19  years  of  age.  After  his  maturity  he 
sold,  as  he  claims,  the  surface  in  the  share 
of  the  700-acre  tract  (which  he  acquired  un- 
der the  parol  partition  and  by  exchange  with 
his  brother.  H.  F.  Gibson)  to  William  Mer- 
ricks,  and  directed  his  father,  James  M. 
Gibson,  whom  he  seems  to  have  thought  was 
the  holder  of  the  legal  title,  to  convey  the 
same  to  Merrtcks.  His  father  In  1880  execut- 
ed a  conveyance  to  Herricks,  by  which  he 
conveyed  or  undertook  to  convey  the  said 
parcel  in  fee,  with  covenants  of  general  war- 
ranty. This  conveyance,  it  Is  claimed,  was 
a  disafflrmance  of  the  conveyance  nude  by 
W.  B.  Olboon  to  Price  and  Strtnman,  elnce 


it  made  no  reservation  of  the  mineral  in- 
terest theretofore  sold  them.  Gibson  testl* 
fled  that  Merricks  knew  that  he  had  sold 
the  mineral  interest,  and  that  he  was  only 
selling  and  intending  to  s^  him  the  surfiice. 
This  is  denied  by  Merrill  who  testlfled  tbak 
he  purchased  the  land  in  fee  in  accordance 
with  the  terms  of  the  conveyance  made  to 
him  by  J.  M.  -Gibson.  Wh^Jier  or  not  the 
deed  made  by  the  father  by  the  parol  dlree* 
tiOB  of  the  son,  under  the  facta  disclosed  by 
the  record,  would  make  out  a  cass  of  disaf- 
flrmance of  the  conveyance  of  the  mineral 
made  by  W.  B.  Gibson  to  Price  and  Steinman, 
In  the  view  we  take  of  the  case,  need  not  be 
considered,  for  if  it  did  not  MerridEs  and 
those  who  claim  under  him  have  acquired 
complete  title  to  the  land  under  color  of  title 
by  adversary  possession.  Uerri&s  went 
into  possession  of  the  land  under  his  pur^ 
<dLase  from  W.  B.  Gitaon.  He  conv^ed  the 
same  in  fee  rimpl^  with  covenants  of  gaa- 
eral  warranty.  In  the  year  1884  to  B^hxalm 
Brofft.  Bnx^  conveyed  It,  wifli  like  oove- 
nants,  to  J.  H.  Stallard  In  the  year  1886k  and 
in  1887  Stallard  conveyed  it,  with  like  cove- 
nants, to  Tan  Buzen  Boiling.  It  la  not  con- 
troverted, as  we  understand  the  record,  that 
Merricks  and  those  who  claim  under  him 
have,  since  the  year  1S80,  heen  In  the  actual 
and  uninterrupted  possession  of  the  surface 
of  the  land,  claiming  it  as  their  own. 

The  contention  of  the  appellant  Is  that 
neither  Merricks  nor  any  of  those  who  claim 
under  him  ever  entered  upon  the  coal  or 
other  minerals  on  or  under  the  land.  There 
is  no  evidence  that  they  ever  mined  or  used 
the  coal  or  other  minerals  In  any  way,  and, 
if  there  had  been  a  severance  of  the  mineral 
Interest  from  the  surface,  no  case,  of  title  to 
the  minerals  by  adversary  possession  would 
be  proved;  but,  as  there  was  no  severance 
of  the  minerals,  and  the  conveyance  to  Mer- 
ricks was  in  fee  without  any  reservation  of 
the  minerals,  the  conveyance  to  him  and  the 
conveyance  to  those  who  claim  under  him  was 
color  of  title  to  the  whole  tract,  mineral  as 
well  as  surface.  Merricks  and  those  claim- 
ing under  him  having  been  in  the  adversary 
possession  of  the  laud,  claiming  title  to  the 
whole  fee  for  more  than  the  statutory  period, 
the  claim  of  the  appellant  to  the  mineral 
interest  therein  was  barred,  and  the  circuit 
court  erred  in  not  so  holding. 

The  court  Is  of  opinion  that,  in  so  far  as 
the  decree  of  the  circuit  court  holds  that  the 
appellant  has  any  Interest  In  the  mineral  on 
the  Van  Buren  BolUng  land,  and  directs 
partition  thereof  with  costs.  It  Is  erroneous, 
and  must  be  reversed,  and  in  otber  respects 
affirmed. 

Beversed  in  part;  afllrmed  In  part 
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(US  Va.  a») 

STONEGAF  OOLLIEBT  00.  r.  KELLY  & 
TI0Alt8.t 

<Bai»tenM  Gonrt  of  Appeali  of  '^zgiiila.  Sept. 
11.  191SJ 

L  lAHioABD  AHD  Tbnaut  ({  87*)  —  Oon- 

8TE1TCTX0H     OV     LKUU    —  QONSTEUOIIOR 

AOAIKSt  LESSOS. 

The  language  of  a  lease  Is  to  be  eomtraed 
moat  Btrongl;  agalni t  the  teuor. 

[Bd.  Notsw— 'For  other  cases,  aee  Landlord  and 
Tenant,  Oent  Dif.  8  88;  Dec  Dig.  |  87.*] 

2.  LaSDZABD  Alls  IkSAST  (1  87*)-^HRBVO* 

Tion  or  iMAaM—lmxm  or  Paitucs. 

The  latentioD  of  the  parties  to  a  lease  must 
be  ascertained  hj  reference  to  the  entire  in- 
■tmniMit  and  not  to  disjointed  parts  of  it 

pBJd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Die  I  88;  Dec.  Dig.  1  87.*] 

8.  Hma  AMD  UnoMAXM  <M  6S*)  — I«&a>— 
Ptnu^OBS  or  nsa— BssTuonons  ui  Lbabx. 

Where  certain  contigaous  tracts  of  laud 
were  leased  to  a  company  for  the  pnrpose  of 
mining  coal  and  mannfactaring  coke  thereon, 
and  tbe  lease  provided  that  all  the  rights  which 
had  been  granted  to  the  lessors  by  the  grantors 
of  the  several  tracts  for  any  land,  coal,  Bur- 
face,  or  mining  rights  and  privileges  not  ex- 
cepted or  reserved  should  pass  to  the  lessee, 
the  leasee  eoold,  nnder  tu  lasae,  constnct 
tbereon  bnlldings  for  the  fatnre  nae  of  its  em* 
ploySs  and,  peadlog  such  use,  lease  the  build- 
ings to  another  company  without  acconntlog  to 
the  lessors  for  the  rent  thereof. 

rnd.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent.  Dig.  H  173,  176-180;  Dec. 
Dig.  I  62.*] 

4.  LaitdlObd  and  Tenant  (|  134*)— Pubposb 
OV  USK— Ihpubd  Bestrjctions. 

Bqnlty  will  not  raise  by  Implication  a 
covenant  in  restraint  of  a  beneficial  use  of 
leased  premises. 

[Bd.  Note.— For  other  cases,  see  I^andlord  and 
Tenant,  Cent  Dig.  {{  4i^-4Sfi;  Dec.  Dig.  | 
134.*] 

5.  liANDLOBO  AND  TENANT  (|  1S4*)— PCBPOSE 

ow  Use— Implied  RxaTBionoNs. 

A  covenant  that  premises  shall  be  used  for 
a  specified  pnrpose  does  not  impliedly  forbid 
their  use  for  a  similar  lawful  purpose  which  is 
not  injorious  to  the  rights  of  the  landlord, 

fEd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.       482-485;   Dec  Dig.  fi 

lsi4.*J 

6.  Mines  and  Minebau  (i  62*)  —  Lease  or 
Mine— FuBPOSE  of  Use— Incidental  Use. 

Where  a  lease  of  premises  limita  the  use 
to  coal  mining,  the  right  to  use  the  premises  in 
all  ways  which  are  customary  in  carrying  on 
those  operations  Is  necessarily  incidental  to  the 
lease. 

[Bd.  Note— For  other  cases,  see  Mines  and 
^era^^t  Dig.  H  1T8,  176-180;  Dec 

7.  Mires  and  Minebau  <i  ffit*)  — Lkaoi- 
PuBPosx  OF  Use— iNTENnoN  or  Pabtieb. 

Where  the  lessees  of  prendses  for  the  par- 
pose  of  coal  mining  reqnind  the  lessors  to  pur- 
cbaae  certain  tracts  of  land  adjacent  to  the 
premises  and  inclode  those  tracts  in  the  lease, 
although  there  was  neither  cmI  nor  timber 
tbereon,  that  fact  Indicates  that  It  was  the  In- 
tention of  the  parties  that  the  use  of  the  prem- 
ises was  not  to  be  limited  to  strictly  mining 
operations. 

[EA.  Note.— S^w  odier  cases,  see  Mines  and 
MinerataL  Cent  Dig.  H  178,  175-180;  Dec 
Dig.  i  62.«] 


Appeal  from  Circuit  Court,  Wise  County. 

Suit  by  Kelly  ft  Vicars  against  the  Stone- 
gap  Colliery  Company.  Decree  for  the  plain- 
tiffs, and  defendant  appeals.  Rerersed,  with 
directions  to  dlsmlas  the  UU. 

Bond  ft  Bruce,  of  Wise,  BoUltt  ft  Otaalkley, 
of  Big  Stone  Oap,  and  WMte  ft  Case,  of  New 
Tork  City,  for  appellant  Geo.  C.  Peery  and 
BL  M.  Fnlton,  both  of  Wise,  for  appellees. 

HABBI80N,  J.  This  controTersy  InTolTes 
tbn  coDBtmctlon  and  proper  Inteiiiretation  of 
a  certain  mining  lease  entered  Into  between 
the  parties  Uiweto  on  the  17th  of  July,  1902. 
Ttie  bin  ms  filed  by  the  aiq^ellees  seeking  to 
enjoin  tbe  appelant  troio  using  any  of  tlu^ 
leased  prendsea  for  any  pnrpose  other  than 
that  of  mining  coal,  making  coke,  and  sell- 
ing the  sam^  and  that  the  appellant  be  es- 
pecially raijolned  from  collecting  roits  from 
tbe  Carrier  Lumbw  Corporation,  snch  rents 
btitng  dalmed  by  the  appellees,  and  that  the 
appellant  he  compelled  to  account  to  the  ap- 
pellees for  all  rents,  lasnes,  and  profits  that 
it  had  theretofore  received  from  the  leased 
premlscB  by  nses  foreign  to  the  pnrpose  of 
the  lease. 

In  the  iffogress  of  the  Tolnmlnons  proceed- 
ings which  followed,  the  prayer  of  the  bill 
was  ^nted,  perpetnally  enjoining  the  appel- 
lant fhnn  making  the  uses  of  the  leased 
premises  complained  o^  and  a  final  decree 
was  entered  awarding  a  mon^  recorery 
against  the  appellant  for  rents  It  had  col- 
lected from  the  occupants  of  certain  houses 
on  the  leased  premises. 

In  the  Tlew  we  take  of  the  case,  we  will 
not  stop  to  consider  the  demurrer  to  the  bill, 
which  was  orermled,  but  will  proceed  at 
once  to  consider  the  merits  of  the  contro- 
versy. 

It  appears  that  In  July,  1002,  fta  appel- 
lant leased  from  the  appellees  a  contigaous 
boundary  of  land,  containing  approximately 
5,700  acres,  for  the  pnrpose  of  mining  coal, 
making  coke,  and  selling  the  same.  This 
body  of  land  Is  made  up  of  numerous  smaller 
tracts  acquired  by  the  lessors  at  different 
times,  and  much  of  It  has  no  mineral  valne, 
but  is  only  valuable  for  Its  nses  in  connection 
with  that  part  where  the  mining  operations 
are  carried  on.  It  further  appears  Qiat,  In 
order  to  provide  in  an  economical  way 
against  the  increasing  demand  for  tenement 
houses  npected  to  result  from  the  devtioih 
ment  of  the  mines,  appellant  In  November.' 
1905,  entered  into  an  agreement  with  R.  L> 
Benson,  trustee,  who  had  large  timber  end 
stave  mills  on  an  adjacent  tract  of  land,  by 
whidt  It  leased  to  him  5.84  acres  of  the  leased 
premises  and  permitted  him  to  erect  thereon 
a  number  of  honees,  to  occupy  the  same  for  a 
period  of  ten  years,  paying  a  nominal  rent 
therefor  of  f25  per  year,  and  at  the  end  of 
said  period  the  land  and  houses  to  lerert  to 
tM  aM>enant  In  September,  1908,^^  Cur- 


•Fer  other  oases  see  aaau  toplo  and  smUoh  NUMBER  in  D«c.  Dig.  a  Am.  Dig.  Kvr-No.  IeU^'^Ji^ 
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rier  Lumber  Ooqwtatlon,  successor  to  R.  D. 
Benson,  trustee,  leased  appellant  a 

number  of  tbese  houses  for  a  period  of  eight 
months  at  $10  each  per  montb.  The  right  of 
appellant  to  make  these  contracts  and  derive 
the  benefit  flowing  from  them  Is  the  questtom 
InToWed  In  this  litigation. 

it,  2]  Tbe  deed  of  lease  Is  to  be  regarded 
In  the  lii^t  of  the  following  well-known  rales 
of  construction:  (1)  The  language  of  the 
contract  Is  to  be  construed  most  strongly 
against  th^  grantor;  and  (2)  the  intention  of 
the  parties  must  be  ascertained  by  reference 
to  the  entire  instrument  and  not  to  disjointed 
parts  of  it   2  Mln.  Inst  1056,  10S8. 

In  Chamberlain  t.  Brown,  141  Iowa,  549, 
120  N.  W.  338,  the  court  says:  "There  Is 
another  familiar  rule  applicable  to  cases  of 
this  kind  that,  If  the  meaning  and  effect  of 
tbe  lease  be  fairly  capable  of  two  construc- 
tions, that  will  be  adopted  which  is  most 
favorable  to  the  l«see." 

[3]  "Those  things  which  are  appurtenant 
to  a  mine  will  pass  under  a  lease  of  the  mine 
as  a  necessary  part  thert^of,  although  not 
mentioned  In  the  lease."  27  Cyc.  700.  See, 
also,  Devlin  on  Deeds,  {  863. 

In  City  of  New  York  v,  Interborough  R.  T. 
Co.,  125  App.  DlT.  437,  109  N.  T.  Supp.  885, 
tbe  court  Bays:  **This  is  a  recognlUou  of  the 
right  of  the  lessee  to  use  the  demised  prem- 
ises for  such  collateral  purposes  as  such 
property  might  be  customarily  used.  A  lessee 
of  real  property  is  entitled  to  the  exclusive 
use  of  demised  premises  for  any  purpose  not 
prohibited  by  the  lease,  not  amounting  to 
waste  or  destruction  of  the  snbject-matter. 
This  is  the  general  rule." 

"The  grant  of  a  thing  passes  the  Incident 
as  well  as  the  principal,  though  the  latter 
only  is  mentioned;  and  this  effect  cannot 
be  avoided  without  an  express  reservation. 
*  *  *  A  grant  of  a  thing  will  include 
whatever  the  grantor  had  power  to  convey, 
which  is  reasonably  necessary  to  the  enjoy- 
ment of  tbe  thing  granted."  Riddle  v.  Llttle- 
fleld.  53  N.  H.  503.  16  Am.  Rep.  388. 

The  first  clause  of  the  lease  provides  as 
follows:  "The  lessors  hereby  lease  to  the 
lessee,  Its  successors  and  assigns,  for  the 
purpose  of  mining  coal  and  manufacturing 
coke  thereon  and  therefrom,  and  selling  said 
coke  and  coal,  tbe  following  tracts  or  bounda- 
ries of  coal  lands  or  coal  rights  and  surface 
rights  owned  by  tbe  lessors  near  tbe  town 
of  Wise,  Wise  county,  Virginia."  Then  fol- 
lows the  description  of  86  different  tracts  or 
parcels  of  land,  some  of  which  were  owned 
In  entirety  by  tbe  lessors  and  as  to  others 
tbey  only  owned  the  coal  and  other  minerals, 
together  with  certain  mining  rights  and  priv- 
ileges, and  as  to  others  they  only  owned  the 
surface.  This  description  of  the  several 
pro[)ertles  Is  followed  by  the  following  clause: 
"All  of  the  rights  and  privileges  which  have 
been  granted  by  the  various  grantors  herein- 
before named  to  either  the  said  Eelly  or  said 
Vic:trs.  or  by  any  other  grantor  or  grantors, 


to  them  or  either  of  them  for  any  ct  the 
land,  coal,  surface,  or  mining  rights  and 
prlvll^cea,  hereinbefore  spedflcally  described 
and  not  herein  excepted  or  reserred,  ud 
which  the  said  lessora  now  own,  sball  pus  to 
the  lessee  nnder  this  lease;  but  it  is  nnd^ 
stood  that  the  said  lessora  haw  hoetofore 
sold  and  conveyed  divera  tracts,  pieces  or 
parcels  of  sarface  to  varlons  peraona,  which 
were  conveyed  to  Uiem  by  tbe  aforesaid  gran- 
tors, and  all  of  which  an  reserved  from  tbe 
operation  of  this  lease." 

[4, 1]  These  prorlstons  of  the  lease  constt- 
tnte  all  that  is  essential  to  be  consltered  In 
its  construction.  It  seems  clear  that  under 
these  provlsionB  fbe  sarface  rights  owned  by 
the  lessors  are  granted  to  the  lessee,  certainly 
all  of  snch  rights  passed  from  the  lessors. 
In  other  words,  the  whole  of  the  properties 
owned  by  the  lessors  passed  to  tiie  lessee,  to- 
gettier  with  all  rights  and  privileges  ain>urte- 
nant  thereto.  If  it  was  tbe  Intention  of  Uie 
parties  that  the  lessee  should  have,  Cor  the 
purpose  of  Its  operations,  all  of  the  property, 
rights,  and  prlvU^es  owned  by  the  grantors, 
more  apt  language  to  accompUdi  that  par- 
pose  coold  hardly  have  been  employed  than 
that  of  the  two  provisions  ot  tbe  deed  which 
have  be^  mentioned.  There  are  no  cove- 
nants In  the  deed  restraining  tbe  t>»ieflclal 
use  of  tbe  premises  granted,  and  It  is  ob^us- 
ly.  inconsistent  with  tbe  prln<dples  npon 
which  a  court  of  equity  acts  to  raise  by  Im- 
plication a  covenant  In  restraint  of  a  b«iefl- 
cial  use  of  propert}*.  A  covenant  that 
premises  shall  be  used  by  a  lessee  for  a  par^ 
tlcnlar  spedfled  purpose  does  not  impliedly 
forbid  that  Vaer  may  be  used  for  a  similar 
lawful  parpose  which  Is  not  injarions  to  the 
landlord's  rights,  unless  sndi  other  nse  is 
expressly  fbrUdden.  Beed  v.  Lewis,  74  Ind. 
433,  39  Am.  Bep.  88;  San  Antonio  Brewing 
Asso.  V.  Broits,  89  To.  Glv.  App^  443,  88  8. 
W.  868. 

The  law  on  the  subject  Is  stated  as  follows 
in  24  Cyc.  1046,  citing  nnmerons  cases:  **The 
general  rule  Is  that  by  the  lease  of  a  build- 
ing eveiythli^  which  belongs  to  it,  or  is  osed 
with  and  aiqpurtenant  to  It,  and  which  is 
reasonably  essential  to  Ito  enjoyment,  passes 
as  Incident  to  the  principal  thing  and  as  a 
part  of  it  unless  specially  reserved." 

And  again  at  page  1061:  "Where  the  con- 
tract of  lease  is  silent  on  the  subject,  the 
lessees  hav^  by  implication,  the  right  to  put 
the  premises  to  snch  use  and  enjoyment  as 
they  please,  not  materially  different  trom 
that  In  which  they  are  nsually  employed,  to 
which  they  are  adapted,  and  for  which  they 
are  constructed.  The  law,  however.  Implies 
an  obligation  on  the  part  of  the  lessee  to 
use  tbe  property  in  a  proper  and  tenant-like 
manner,  without  exposing  the  bulldli^  to 
ruin  or  waste  by  acte  of  omission  or  conunls- 
sion,  and  not  to  put  them  to  a  use  or  em- 
ployment  materially  different  from  tbat  in 
which  they  are  usually  employed  or  apparent- 
ly violative  of  tbe  spirit  and  puippee^  of  the 
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lease  as  anch  spirit  and  pnrpoas  ts  erldenced 

by  tbe  recitals  tbereln." 

[8]  Appellees  rely  on  tbe  alleged  ImpUed 
restriction  that  the  premises  are  not  to  be 
used  for  any  purpose  except  "for  mining 
coal,  and  mannfactnrliig  coke,  and  selling 
snob  coal  and  coke";  the  contention  being 
tbat  tbis  dtejolnted  seDtence  raises  an  Im- 
plication tbat  tbe  use  to  be  made  of  tbe  prem- 
ises, and  especially  tbe  use  to  be  made  of 
tbe  surface,  is  so  limited  tbat  the  lessee  can- 
not make  tbe  use  thereof  tbat  la  denied  to  it 
in  this  case  by  the  appellees. 

If  it  were  permissible  for  a  court  of  equity, 
in  the  light  of  the  principles  we  have  cited,  to 
raise  by  implication  a  covenant  restrain- 
ing the  beneficial  use  of  property,  it  would 
be  necessary,  tbe  deed  being  silent  on  the  sub- 
ject, to  Inquire  as  to  the  manner  In  which 
liremlses  leased  for  «uch  purposes  are  usu- 
ally employed.  Tbe  record  shows  that  tbe 
uses  to  which  such  premises  are  necessai^y 
l>ut  are  so  extended  as  to  be  difficult  of  men- 
tion In  detail.  It  abundantly  ap^ars  from 
the  testimony  of  numerous  coal  'operators, 
men  of  wide  experience  In  this  and  other 
coal  fields  in  West  Virginia  and  Pennsylva- 
uia,  that  it  Is  usual  and  customary  for  tbe 
lessee  to  hare  tbe  possession,  control,  and  use 
of  the  surface  of  the  leased  premises,  and 
especially  that  adjacent  to  tbe  operation,  for 
all  purposes.  This  Is  necessary,  as  shown, 
for  many  reasons,  both  afflrmatlTe  and  neg- 
ative. It  is  necessary  for  coal  operators  to 
build  numerous  tenement  houses  for  their 
employ^  stores,  warehouses,  office  bnlldbigs, 
hrapitals,  supply  bouses,  hotels,  and  board- 
ing houses,  tipples  for  loading  coal,  crush- 
ing plants,  side  tracks,  tram  roads  motor 
roads;  to  erect  tanks,  dig  wells,  lay  pipes} 
to  have  gardens  and  pastures  both  for  them- 
selves and  employ^;  and  many  other  rights 
and  privileges  depending  on  local  conditions. 
Control  of  tbe  surface  is  necessary  to  en- 
able the  operators  to  keep  off  persons  en- 
gaged in  selling  whisky,  to  keep  off  as  far 
as  possible  disreputable  women  and  labor 
agitators.  These,  among  others  too  numer- 
ous to  mention  In  detail,  are  tbe  purposes 
to  which  the  coal  operator  must  put  the 
leased  premises,  and  the  right  to  so  use  such 
pranises  Is  necessarily  Incidental  to  the 
leaser  Jones  on  Landlord  &  Tenant,  {  382; 
Taylor  on  Landlord  &  Tenant,  S  161;  24  Cyc. 
1061. 

[7]  It  is  to  be  further  observed  that  the 
action  of  tbe  parties  is  significant  as  show- 
ing their  Intention,  and  that  the  construction 
of  the  lease  now  contended  for  by  the  appel- 
lees Is  not  warranted.  It  appears  that  a 
large  part  of  the  leased  premises,  known  as 
the  Carter  tract,  part  of  which  Is  the  land 
in  controversy  In  tills  suit.  Is  cleared  and 
bns  bo  mining  timber  upon  it  and  no  coal 
underlying  It,  and  yet  It  was  regarded  as  so 
important  to  the  leased  premises  that  the  ap- 
pellant, before  consummating  the  lease,  re- 


quired the  appellees  to  purchase  the  tract 
and  Include  tbe  same  In  the  lease.  This  was 
manifestly  not  done  Cor  the  purpose  of  min- 
ing coal  or  cutting  timber  from  such  land, 
for  It  was  known  that  neither  was  there,  but 
only  because  It  was  regarded  as  necessary 
for  the  lessee  to  have  control  of  tbe  surface 
In  connection  with  Its  contemplated  coal  and 
coke  operations.  Its  purchase  and  inclusion 
In  the  lease  would  have  been  a  vain  and  use- 
less thing  unless  the  lessee  could  use  the  sur- 
face thereof  In  such  manner  as  seemed  to  It 
best  for  furthwing  the  success  of  its  enter- 
prise. 

It  further  appears  that  tbe  lessors  made  no 
objection  to  the  erection  of  the  houses  In 
controversy  on  the  leased  premises,  nor  have 
they  ever  made  any  expenditure  either  for 
building  tbe  houses  In  controversy  or  for 
keeping  up  repairs  or  paying  the  Insurance 
and  taxes  thereon.  The  houses  were  built 
under  an  arrangement  made  by  the  lessee  for 
tbe  purpose  of  providing  tenements  for  its 
employes  when  needed.  Zf  under  these  clr- 
cumstiincea  the  lessors  were  entltied  to  the 
rents  of  the  houses,  they  would  be  mtltled 
to  the  possession,  and,  if  so.  they  would  seem 
to  have  an  equal  right  to  enter  and  take 
possession  of  any  other  house  of  the  lessee 
which  was  not  at  tbe  time  being  occupied  by 
an  employ^  connected  with  Its  mining  oper- 
ations. Such  a  right  would  be  repugnant  to 
the  letter  as  well  as  the  spirit  of  the  lease, 
and  such'  a  narrow  construction  of  the  lease, 
if  carried  to  its  logical  conclusion,  would 
Impede  and  disorganize,  if  not  entirely  stop, 
the  operations  of  the  lessee. 

In  conclusion  we  are  of  opinion  that  the 
appellant  was  plainly  within  its  rights  in 
having  the  houses  In  controversy  erected  un- 
der the  arrangement  pointed  out  and  in  rent 
Ing  them  to  the  Currier  Lumber  Corporation 
until  it  became  necessary  for  appellant  to 
use  them  for  its  own  employ^;  and,  fur- 
ther, that  appellant  was  under  no  obligation 
to  account  to  the  appellees  for  the  rent  of 
such  houses  arising  from  their  occupancy  by 
the  Currier  Lumber  Ck)rporation  or  any  one 
else. 

The  decree  appealed  from  must  therefore 
be  reversed,  and  this  court  will  enter  such 
decree  as  the  circuit  court  should  have  en- 
tered, dissolving  the  injunction  in  favor  of 
tbe  appellees  and  dism^sing  their  bill,  with 
costs. 

Reversed. 


(115  Va.  37*) 
ROSS  et  al.  v.  ROSS  et  sL 
(Supreme  Court  of  Appeals  of  Virginia.  Sept. 

11,  1913.) 

1.  Wills  (|  733*)— Constbuotion— Dksceip- 
TioN  of  Pbopebtt— Personal  Pbopebtt. 
A  holographic  will,  by  which  the  testator 
bequeathed  to  bis  wife  $3,000  in  caeh  from  aoy 
money  that  was  to  his  credit  at  tbe  time  of 
his  death  and  all  of  bis  personal  property  of 
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every  descrlptloD,  when  conatnied  according  to 
the  expressed  intent  of  the  testator,  osInK  the 
worda  In  their  definite  legal  aenae,  gave  to  the 
wUa  immediately  upon  hia  death  the  caah  on 
haod,  whidi  amounted  to  leai  than  $3,000,  and 
she  was,  at  the  settlement  of  the  estate,  en- 
titled to  the  balance  of  the  personal  property, 
conai sting  targely  of  bosda  and  notea  aecored  by 
mortgacfls  and  deeds  of  traat. 

[Bd.  Mote^Vor  othw  caaea,  aee  WlUa,  Cent 
Diir.  H  1810-18M;  Dee.  Dig.  |  788.*] 
2.  Wzzxs  tt  666*K-Ooffsniuoiioiv— DnoBiP- 

TiOK  or  Pbopkbtt— Pebsonax.  Pbofebtt. 
The  separate  bequest  of  the  money  will  not 
be  construed  as  indicating  that  the  testator  did 
not  use  the  term  "personal  property"  in  ita 
technical  sense,  bat  meant  thereby  hla  tangible 
personal  effects,  especially  where  it  appeared 
that  he  had  been  superviaor  and  assessor  and 
had  had  an  opportunity  to  learn  the  legal  dit- 
tioction  between  real  and  personal  property, 
and  where  the  other  clauses  of  the  will  spoke 
in  detail  of  other  property,  bnt  made  no  refer- 
ence to  the  bonds  and  notes. 

[Ed.  Note.— For  other  cases,  see  Willa,  Gent. 
Dig.  SS  1233-1238 ;  Dec  Dig.  {  56&*] 

8.  WiLU  (S  564*)— OONBTBDOnON— Pbotibion 

FOB  SUPPOET. 

Where  a  testator  provided  by  his  will  that 
his  wife  shonld  manage  the  real  property  nntU 
the  youngest  child  became  21,  and  then  divide 
it  equally  among  tlie  children,  and  that  oat 
(rf  the  rents  she  shonld  support  herself  and 
the  unmarried  daughters,  she  is  not  entitled  to 
spend  the  entire  amount  of  the  rents  for  her 
support,  but  only  each  amount  as  is  necessary 
to  support  herself  and  daughters  In  their  sta- 
tion in  Uf^  and  the  balance  la  to  be  retained 
and  divided  when  the  property  Is  divided. 

[Ed.  Note.-'For  oilier  cases,  aee  Wills,  Cent 
Dig.  II  1228-1282;  Dec.  Dig.  {  864.*] 

Anwal  team  Orcolt  Court  at  Gttr  cC 
Lynchburg. 

Salt  by  Boas  and  oUiera  against  Ross  and 
otben.  Decree  for  defendants,  and  plaintifrs 
appeaL  Modified  and  affirmed. 

S.  T.  Kemp,  of  Lynchburg,  for  appellants. 
F.  8.  KiApatrlck,  of  I^nchburg,  for  ap- 
pelleos. 

HARBISON,  J.  The  late  Eugene  B.  Robs 
departed  this  life  at  his  home  in  O&mpbell 
county  In  June,  1912,  leaving  Borvlvlng  him 
his  wife,  Lizzie  L  Ross,  and  nine  children. 
The  deceased  was  twice  married,  and  seven 
of  the  children  surviving  him  were  the  off- 
spring of  hla  first  marriage;  the  remaining 
two  being  the  children  of  hla  second  and  sur- 
viving wife,  the  youngest  of  these  two  being 
bom  after  the  father's  death. 

The  bill  in  this  case  was  filed  by  the  six 
adult  children  of  the  first  marriage  for  the 
purpose  of  having  construed  the  holograph 
will  left  by  Eugene  E.  Ross,  dated  August  10, 
1005,  and  duly  probated  In  June,  1912.  The 
win  mentioned  is  as  follovrs: 

"I  give  to  my  Wife  Lizzie  I  ROSS  one  Du- 
ble  Tenemt  Bouse  on  the  Comer  of  8th  and 
Wise  Street  in  Lyncfabnrg,  Va.,  and  three 
tbonain  Dollars  in  Cash  from  eny  Muney  that 
may  bee  to  my  Credet  at  the  time  of  my  Deth 
and  All  my  parsnal  Property  of  Every  Dis* 
crlptlon  I  Give  to  Dotaerty  Ross  my  youngest 


Daughter  two  booses  and  Lots  In  Campbdl 
County  none  as  Lots  10  and  11  In  Fair 
ground  Adltion  Salme  Lots  as  Come  to  me 
from  John  A.  Faulkner. 

"It  is  my  Reaneat  that  aU  oflm  Pn^iwtj 
ownered  By  me  Shall  bee  kept  to  Gether  Ex- 
cept thee  Oarpented  Chops  located  in  Park 
avenns  Aditlon  wUtdi  I  wood  AiMxb  the 
Sails  as  Soon  as  Poaeble  all  other  Prop^ty 
Except  snshas  I  have  Given  a  way  in  this 
will  Shall  be  C^ed  to  Qethw,  jotaXl  my 
youi^;eet  GbUd  become  oi  Age  then  Saalr  De> 
vlded  bdeen  aU  of  my  Gblldrai  Indadlng 
Doberty  Bon  and  I  apc^t  my  wife  lAa^  L 
Ross  my  agent  to  take  indiarge  of  all  of  my 
Property  and  Oorleet  ail  Baits  and  make 
ImproTementa  and  give  to  tairdf  and  chil- 
dren and  unmared  Dauter  a  Support  out  at 
Eny  Bents  She  may  Gorlec  ontell  the  yonng- 
eat  OUld  become  of  Age  I  fluthar  more 
Beqnst  that  no  Bond  be  Baonlred  of  Hlr  In 
nllness  of  the  Above,"  etc 

It  la  apparent  from  the  testator^  aptiUng 
and  punctuation  fiiat  be  was  a  man  of  little 
leamlng.  'Tba  record,  howevar,  sbowa  that 
he  was  a  man  of  flno  mam,  ezcelloit  Jodg- 
ment,  and  good  bnsLaeaa  qnallttcatloBi^  who 
had  acquired  by  hla  thrift  and  bnitfneia  sense 
an  estate  valued  at  more  than  $00,000;  wfaldk 
was  nearly  eqaally  divided  betweeo  real  and 
personal  property.  While  his  spelllnff  and 
punctuation  are  bad,  the  Intention  of  the  tes- 
tator is  expressed  with  reasonable  (deameaa. 

[1,2]  The  present  controversy  concerns 
cMefly  the  firat  sentence  of  the  will,  which 
is  as  follows:  **!  give  to  my  Wife  Ltexle  I 
BOSS  one  Duble  Tenemt  House  on  the 
Comer  of  8th  and  Wise  Street  In  I^diburg, 
Ya..  and  three  thousln  Dollars  in  Caah  from 
eny  Muney  that  may  bee  to  my  Ctoedet  at 
the  time  of  my  Deth  and  All  my  porsnal 
Property  of  Every  Discrlptlon.'* 

At  the  time  of  the  testator's  death  be  bad 
securities,  principally  deeds  of  trust  or  mort- 
gages, ag^gating  about  $23,000,  and  some- 
thing over  $1,000  In  cash  to  his  credit  in 
bank.  The  interpretation  which  the  com- 
plainants, who  are  the  appellants  herb,  insist 
upon  giving  to  the  foregoing  language  em- 
ployed by  the  testator  is  that  the  cash  to 
his  credit  at  the  time  of  his  death  in<daded 
the  bonds  and  notes  left  by  him,  and  that 
the  whole,  cash  on  hand  and  the  securities 
left,  must  be  treated  as  one  fund,  out  of 
which  the  $3,000  given  his  wife  in  cash  from 
any  money  he  might  have  to  his  credit  must 
be  paid;  that  the  testator  did  not  use  the 
term  "personal  property"  In  its  technical 
sense,  but  Intended  by  the  words  "All  my 
porsnal  Property  of  Every  Discriptlon*'  to 
give  his  wife  only  the  tangible  household 
pro[>erty;  that,  if  he  had  intended  to  give 
her  all  his  personal  property  of  every  de- 
scription, there  would  have  been  no  occasion 
for  the  provision  of  $3,000  In  cash  from  any 
money  that  might  be  to  his  credit  at  the  time 
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of  his  deatb,  as  the  term  "personal  property" 
techDlcally  used  would  corer  the  $3,000  In 
cash,  as  well  as  the  notes  and  bonds. 

In  Allison  t.  AlUson,  101  Va.  543.  M4,  44 
&  E.  906,  63  L.  R.  A.  920.  It  Is  said: 

"The  object  In  constnilnc  wills  Is  to  arrive 
at  the  tme  intent  of  the  testator,  but  that 
intent  Is  to  be  gathered  trom  the  language 
nsed,  for  the  object  of  construction  Is  not 
to  ascertain  the  presumed  or  supposed,  but 
the  expreffled,  Intention  of  the  testator ;  that 
is  the  meaning  which  the  words  of  the  will, 
correctly  Interpreted,  convey.  Wooton  v. 
Redd's  Ex'r,  12  Grat  [53  Va.]  206;  Hatcher 
T.  Hatcher,  80  Ta.  171;  Waring  v.  Basher's 
Adm'r,  01  Va.  286,  21  S.  B.  464. 

**Xn  construing  wills,  the  words  nsed  should 
be  given  their  ordinary  and  usual  significa- 
tion; but;  where  tfwrh**^'^^  words  are  used, 
they  are  presumed  to  be  used  te<^mlcally, 
and  words  of  a  definite  legal  slgnlflcatlon  are 
to  be  understood  as  used  In  their  definite 
l^al  sense,  unless  the  contrary  appears  on 
the  face  of  the  Instrument  Waring  v.  War- 
ing, 96  Ta.  641.  82  S.  B.  150." 

Guided  by  these  well-settled  principles,  we 
are  of  opinion  that  the  construction  contended 
for  by  the  app^lants  is  strained,  and  not  war- 
ranted by  the  language  used,  and  would  wholly 
fail  to  effectuate  the  manifest  intention  of  the 
testator.  In  addition  to  the  presumption  that 
the  testator  understood  the  technical  mean- 
ing of  the  term  "personal  property,"  and  that 
he  used  the  words  "All  my  pursnal  Property 
of  Every  Dlscription"  in  their  usual  and  ordi- 
nary sense,  and  not  in  the  restricted  sense 
saggested  by  the  appellants,  it  is  shown  of 
record  that  he  had  enjoyed  large  and  unusu- 
al opportunities  for  acquiring  a  thorough 
knowledge  of  the  distinction  which  the  law 
makes  between  personal  and  real  estate.  For 
six  years  be  was  an  active  and  Influential 
member  of  the  board  of  supervisors  of  Camp- 
bell county.  In  this  capacity  he  frequently  ex- 
amined with  care  the  tax  lists  which  are 
divided  Into  two  classes  and  listed  in  sepa- 
rate books,  one  for  real  estate,  and  the  other 
for  personal  property.  He  was  at  one  time 
the  assessor  for  his  district,  lying  adjacent 
to  the  dty  of  L^nichburg,  wMch  paid  at  that 
time  about  one-half  of  the  taxM  gathered 
from  the  entire  county.  In  this  capacity  he 
had  to  assess  separately  both  real  and  per- 
sonal property.  His  opportunltieB,  therefore, 
for  knowing  what  was  meant  by  the  term 
"personal  property."  and  what  was  Included 
therein,  were  exceptionally  good.  His  prac- 
tical knowledge  of  the  anbject  la  further 
shown  by  the  fact  that  he  listed  with  the 
commissioner  of  the  xevame,  under  the  head 
of  personal  proper^,  to  be  taxed,  98,500  of 
the  bonds  that  are  now  the  subject  of  dls- 
pata  It  la  not  conceivable  that  a  man  of  the 
testator's  large  business  experience  and  fine 
sense  would  have  given  his  wife  all  of  bis 
personal  proper^  of  every  description,  when 
be  had  bonds  and  notes,  intending  by  the  use 
of  such  broad  language  to  Include  only  tangi- 


ble property,  snCh  as  housdioM  and  Utehea 
furniture.  Nor  Is  It  a  reasonable  supposition 
that  he  Intended  to  Include  t>onds  and  notes 
not  due  In  the  language  "Gash  from  eny 
Huney  that  may  bee  to  my  Oredet  at  tlia 
time  of  my  Deth." 

There  is  no  such  conflict  between  the  gift 
to  his  wife  of  (3,000  in  cash  from  any  money 
to  his  credit  and  the  gift  of  all  his  personal 
property  of  every  description  as  to  Justify 
the  interpretation  contended  for  by  appel- 
lants, which  would  defeat  the  manifest  In- 
tention of  the  testator.  The  testator  doubt- 
less realized  that  his  wife,  who  was  to  have 
the  care  and  support  of  his  younger  children, 
would  need  at  once  ready  cash,  and  his  pur- 
pose was  to  supply  that  need  by  providing 
that,  out  of  any  money  to  his  credit  at  the 
time  of  his  death,  she  should  have  not  exceed- 
ing (8,000.  It  turned  out  that  he  had  to  his 
credit  in  bank  at  the  time  of  his  death  Uttle 
more  than  one-third  the  amount  named, 
which  is  all  that  his  wife  can  get  under  that 
provision.  This  resnlt  was  probably  Inten- 
tional on  the  part  of  the  testator;  at  any 
rate  there  is  no  occasion  to  speculate  as  to 
the  proper  disposition  of  the  surplus  cash, 
had  he  left  more  than  (3,000  of  money  to  his 
credit 

The  ^ort  to  Include  bonds  and  notes  not 
due  for  several  years  after  the  testator's 
death  In  the  language  "Cash  from  eny  Huney 
*  *  *  to  my  Gredet  at  the  time  of  my 
Deth"  is  not  In  accord  with  common  experi- 
ence: The  testator's  good  sense,  fine  Judg- 
ment, and  long  and  prosperous  business  ca- 
reer forbid  the  conclusion  that  he  intended 
by  the  use  of  the  language  "Cash  from  eny 
Muney  *  *  «  to  my  Gredet  at  the  time  of 
my  Deth"  to  include  as  money  to  his  credit 
bonds  and  notes  not  due. 

When  we  look  to  the  whole  will,  we  find 
that  the  testator  speaks  somewhat  in  detail 
of  his  other  property,  which  bad  not  been  de- 
vised by  the  clause  under  consideration.  He 
authorizes  his  wife  to  collect  the  rents  and 
use  the  same  in  making  Iny^rovements,  etc, 
and  In  supporting  herself  and  children  and 
unmarried  daughter  until  the  youngest  child 
comes  of  age.  He  does  not  refer  to  the  in- 
terest or  Income  from  his  bonds  and  notes, 
because  the  personal  property  from  which 
such  Income  would  be  derived  had  already 
been  given  In  absolute  estate  to  his  wife.  In 
the  latter  part  of  his  will  he  was  dealing  only 
with  the  «itate  left  after  the  gift  of  his  per- 
sonal property  to  his  wife. 

It  is  very  clear  from  the  whole  will  that 
the  testator's  Intention  was  to  provide  liberal- 
ly for  his  wlf^  who  was  charged  with  the 
care  and  support  of  his  dependent  children, 
and  yet,  if  the  construction  sought  to  be  plac- 
ed upon  his  will  by  the  appeUants  were 
sound,  his  wife  would  have  far  leas  with 
wbl<di  to  carry  her  burden  Hun  she  would 
have  had  if  her  husband  had  died  Intestate 
Upon  this  branch  of  the  case^  the /decree  Bsti 
pealed  from  la  without  en^Bfed  by  V^OOQL< 
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[3]  It  Is  conceded  that  tbe  rapport  which 
the  rents  had  to  afford  was  for  the  widow, 
her  two  children,  and  nnmarried  daughter. 
The  decree  appealed  from  gtvea  them  this  sup- 
port, hnt  goes  farther,  and  directs  that  the 
net  proceeds  of  socb  rents  shall  be  divided 
into  four  equal  parts,  one  of  which  shall  be- 
long to  Mrs.  Boss,  and  (me  to  each  of  her 
three  daughters. 

We  are  of  opinion  that  this  prorMm  fbr 
support  means  a  support  according  to  their 
station  in  life,  and  while  from  the  OTidmee 
it  Is  not  likely  tiiat  the  rents  will  eKeed  sudi 
suRport  betaxe  the  yonngest  Child  conies  of 
age,  still.  It  Is  possible  that  it  may  do  so.  In 
which  event  the  surplus  over  a  support  would 
bare  to  be  preaorved  for  distribution  among 
all  the  children  when  the  youngest  dilld 
reaches  maturity.  The  language  of  the  tes- 
tator must  be  regarded,  and  the  court  was 
without  power  to  'determine  now  that  until 
the  youngest  <!blld  comes  of  age— some  16 
years  hence — all  the  net  rmts  should  be  ap- 
plied to  such  support 

The  decree  unda  review  lnadT«i«ntly 
holds  that  the  pretermitted  cUld,  Vema  Boss, 
is  entitled  to  one^lghth  of  the  estate,  where- 
as it  should  have  held  her  oitltled  to  one- 
ninth  thereof;  there  being  nine  children. 

The  decree  appealed  from  must,  therefore, 
be  eo  modlBed  as  to  provide  that  tbe  net 
revenue  from  rents  shall  be  used  by  lizzie  I. 
Ross  until  her  youngest  child  la  of  age,  for 
the  support  of  herself  and  three  daughters, 
named  In  the  decree,  to  tbe  extent  that  such 
net  rents  may  be  necessary  for  their  support 
according  to  their  station  In  life,  and  further 
modified  so  as  to  provide  that  Verna  Ross, 
the  pretermitted  child,  shall  bo  entitled  to 
one-ninth  of  tbe  estate.  Subject  to  these  two 
modifications,  tbe  decree  complained  of  must 
be  affirmed,  wltb  costs  In  fovor  of  the  appel- 
lees, as  tbe  parties  substantially  prevailing. 

Modified  and  affirmed. 


<115  Va.  3S) 

STEELE'S  ADITB  v.  COLONIAL  GOAL  & 

COKE  CO. 
(Supreme  Court  of  Appeals  of  Virgiuia. 
Sept  11,  1913.) 

1,  Bailboads  (S  282*)--Injvbie8  to  Licensee 
—Sufficiency  or  Evidence— Negligence. 

Id  an  action  for  the  death  of  a  coal  miner 
who  was  killed  by  being  knocked  from  tbe  plat- 
form of  an  engine,  where  be  was  riding  for  bis 
own  convenience,  by  the  impact  of  an  engine 
of  the  defendant  company  with  a  car  coupled 
to  the  en^ne  on  which  he  was  riding,  evidence 
httd  insnfficient  to  show  any  actionable  negli- 
gence on  the  part  of  the  employte  of  the  de- 
fendant company. 

[Ed.  Note.— For  other  cutttt,  ne  Ballroads, 
Cent  Dig.  H  910-92S;  DecTblg.  i  282.*] 

2.  Teial  (I  1G6*)— Deucsbeb  to  Evidence— 
Detebuinatiok. 

Where  deceased  was  killed  by  being  thrown 
from  tbe  platform  of  a  dinkey  engine,  on  wbicb 
be  was  riding,  by  the  Impact  of  another  en- 
cine  against  a  car,  from  which  tbe  dinkey  bad 


jnst  been  uncoupled,  but  the  evidence  Called  to 
show  whether  it  was  before  or  after  the  dinkey 
was  put  in  motion,  it  will  be  assumed  on  de- 
murrer to  the  evidence  that  it  was  afterwards. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  8S4-^;  Dec  Dig.  |  1S6.*] 

3.  Nbgugbncs  d  121*)— Acnons— PSBSUMP- 

TION  AND  BtlBDEN  OV  PBOOP. 

Negligence  will  not  be  presumed  In  an  ac- 
tion to  recover  damages  for  personal  injuries; 
but  the  burden  Is  upon  tte  plaintiff  to  prove  it 
by  a  preponderance  of  the  evidence. 

[EJd.  Note.— For  other  cases,  see  Necllgencc, 
Cent  Dig.   K  217-220,  224p228^  271;  Dee. 

Dig.  I  ia.*r 

4.  NEOUGXnOB  1*)— AonOira— ASBUKFIIOH 

or  Bisk. 

No  cause  of  action  arises  from  an  injuzy 
caused  by  the  doing  of  a  dangerous  but  lawfol 
act  in  a  lawful  manner ;  but  In  such  cases  tbe 
doctrine  of  assumption  <rf  risk  applies. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  S  1 ;  Dec.  Dig.  {  1.*] 

6.  Railboadb  (I  276*)  —  iNjimixs  to  Li- 

CBNSEES—ASSCMFTlOn  OF  BiSE, 

The  rule  that  one  who  takes  passage  on 
a  freight  train  assumes  the  risk  of  such  jerking 
and  jarring  as  are  incident  to  the  operation  of 
such  trains  applies  more  strongly  to  a  licensee 
than  to  a  passenger,  for  whose  safety  the 
carrier  is  held  to  ue  exercise  of  extzaordinary 
care. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  87&-88e;  Dec.  Dig.  1  276.*] 

6.  Bailboads  3  260*}  —  Injubixb  to  Li- 
censees—Dutt  TO  Uaks  Rules. 

Where  one  coal  company  allows  another  to 
use  its  railroad  yards,  it  owes  no  duty  to  s 
licensee  on  an  engine  of  tbe  other  company  to 
promulgate  rules  for  the  movement  of  engines 
in  the  yards. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  8!  817-823;   Dec  Dig.  |  260.*] 

7.  Railboadb  (J  282*)  —  Injtjbies  to  Li- 
censees—Sueticiehct  or  Evidence— Prox- 
imate Cause. 

In  an  action  for  the  death  of  one  who  was 
killed  while  riding  upon  an  engine  of  a  coal 
company  in  the  yards  of  the  defendant  com- 
pany, evidence  held  insufficient  to  show  any 
proximate  causal  connection  between  tbe  fail- 
ure of  the  defendant  company  to  promulgate 
rules  for  tbe  movement  of  engines  in  its  yards 
and  the  injury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  $8  910-923;  Dec  Dig.  {  282.*] 

Error  to  Circuit  Court,  Wise  County. 

Action  by  William  Steele's  administrator 
against  tbe  Colonial  Coal  &  Coke  Company. 
Judgment  for  the  defendant  upon  a  demur- 
rer to  tbe  evidence,  and  plaintiff  bringa  er- 
ror. Affirmed. 

E.  M.  Fulton,  of  Wise,  and  A.  N.  Kilgors^ 
of  Norton,  for  plaintiff  in  error.  Bullitt  ft 
Chalkley,  of  Big  Stone  (iap,  for  defendant  In 
error. 

WHITTLE,  J.  The  following  Is  a  sum- 
mary of  tbe  salient  facts  concerning  the  kill- 
ing of  William  Steely  to  recover  damages  for 
whose  death  this  action  was  brought: 

The  defendant,  the  Colonial  Goal  &  Ool» 
Company,  prevailed  In  the  (drcult  coiut  upon 
a  demurrer  to  the  evidence,  and  that  Judg- 
ment Is  now  before  us  for  review. 
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tl]  defendant  Is  a  private  corporation, 
and  operates  a  railroad  as  an  adjunct  to  Its 
buidness,  extending  from  Its  coal  mines  and 
roklng  plant  at  Dorchester  to  Dorchester  Junc- 
tion, three  miles  away,  where  a  connection  la 
foimed  with  the  Lonlsrille  &  Nashville  Rail- 
road and  the  Interstate  Railroad.  The  de- 
fendant is  not  a  common  carrier,  bnt  uses  ttils 
branch  line  of  railway  nnd«r  the  statute  which 
allows  a  coal  company  to  op^te  a  railroad 
from  Its  miiUB  to  a  Junction  point  with  a  com- 
mon carrier.  The  Sutherland  Coal  ft  Coke 
ConqMny  (wMcta  will  hereinafter  be  called  the 
Sutherland  Oompany)  Is  a  private  firm  of  coal 
operators,  and  owns  a  Une  of  railroad  from 
their  plant  on  Powell's  river,  a  distance  of 
several  miles,  to  a  point  of  Junction  with  the 
defendant's  road  St  Dorchester,  from  wlilch 
latter  point  to  Dorchester  Junction  thoy 
run  tb^r  cars  over  the  deffendant*B  road. 
Besides  its  nialn  tnuA  from  Dorchester  to 
Dorchester  Junction,  tlie  defendant  has  sev- 
eral switches  or  yard  tracks,  used  In  connec- 
tion herewith,  in  the  Immediate  vicinity  of 
its  coke  ovens.  The  Sutherland  Oompany 
owned  a  "dinkey"  oiglne  of  about  18  tons 
weight,  and  the  defcmdanrs  engine  weighed 
66  tons.  There  was  also  a  tralBc  arrange- 
ment between  the  two  ami  companies,  by 
whidi  the  Buttwland  Oompany  was  pwmlt- 
ted  to  operate  Its  "dinkey"  over  the  defend- 
ant's yard  tracks. 

[2]  On  the  day  of  ttui  accident  the  dlntey 
bad  pndied  «  car  loaded  with  brattice  lum- 
ber from  the  plant  of  the  SutSierland  Com- 
pany to  Dorchester  to  a  point  where  a  gon- 
dola ear  loaded  with  cinders  was  standing 
on  Hxe  main  track.  Thereopon  the  dinkey 
poshed  both  cars  down  the  main  track  and 
BtoKied  near  tlie  commlsaaxy.  The  big  en- 
gine was  on  the  main  track  a  abort  distance 
below  the  comminaiy,  and  the  crew  were 
nndw  orders  to  shore  the  cinder  car  up  the 
track,  and  switch  it  oB  on  the  cinder  track 
to  be  emptied.  The  engineer  In  cha^e  of 
the  dinkey  was  advised  of  the  proposed  move- 
ment, and  requested  to  remove  his  engine  up 
the  track  beyond  the  cinder  switch.  He  ac- 
cordingly raised  the  levw  on  the  brattice  car 
and  placed  It  in  position  to  uncouple  that 
«Ar  from  the  dinkey.  Discovering  two  ne- 
groes and  Steele  in  the  cab  of  his  engine,  be 
ordered  them  to  "unload,"  and  the  negroes 
stepped  off.  It  does  not  appear  whether 
Steele  attonpted  to  get  off  the  dinkey  or  not ; 
bnt  at  that  juncture  (whether  Immediately 
before  or  after  the  dinkey  was  put  In  mo- 
tion was  not  clearly  shown,  but  upon  a  de- 
murrra  to  the  evidence  It  must  be  assumed 
to  have  been  afterward)  the  big  engine  back- 
ed op  against  the  cinder  car,  and  the  force 
of  the  Jar  was  Imparted  to  the  brattice  car 
and  jostled  tbe  lever  back  In  position,  auto- 
matically coupling  the  car  to  the  dinkey, 
which  moved  It  several  feet  op  tbe  track, 
leaving  that  space  between  It  and  the  cinder 
car.  At  tbe  time  of  tbe  Impact  Steele  fell 
from  tbe  platform  of  the  dinkey,  which  was 


unguarded,  betweoi  it  and  fbn  brattice  ear, 
and  the  wheels  of  ttie  latter  passed  over  bta 
body  and  killed  him.  Steele  was  an  employ^ 
of  the  Sutherland  Company  (bat  was  not 
about  its  business  wboi  be  was  killed),  and 
Bucfa  employte  were  in  the  habit  of  getting 
on  Che  dtnk^  anywhere  it  might  be  In  tbe 
yard  to  ride  back  from  Dorchester  to  Sutb* 
erland.  This  service  was  raidn«d  free  of 
diarge,  and  Steele  had  boarded  the  dinkey 
for  hts  own  convenloice.  and  at  a  time  and 
nnder  circumstances  which  must  have  made 
it  known  to  him  that  the  time  had  not  ar- 
rived for  the  dink^  to  set  out  on  the  return 
trip  to  Snthaland,  nor  was  It  aatlafactorily 
shown  why  he  remained  on  the  engine  afta 
he  was  ordered  to  "unload"  (to  get  ofO- 

It  is  undenled  that  the  engineer  in  charge 
of  the  dinkey  was  apprised  of  the  purpose  of 
the  crew  of  tlie  big  oigtne  to  couple  it  onto 
the  cinder  car  and  push  It  off  on  the  dndw 
track,  and  ttiat  this  was  done  in  tbe  usual 
way,  and  with  ordinary  care  The  speed  of 
the  big  engine  did  not  exceed  one  mile  an 
hour,  and  the  force  of  tiw  Impact  was  not 
excessive^  "tlie  bump  was  very  light,**  lesa^ 
It  was  said,  than  la  usoally  incident  to 
coupling  cars  nnder  like  conditions.  Nor 
does  It  appear  that  thrae  in  charge  of  tlie 
big  engine  knew  ot  Uie  presence  of  Steele 
on  Qie  dlnke<y. 

[S]  Xa  these  drcomstancea,  without  con- 
sidering any  other  pliase  of  the  case,  it  is 
manifest  that  the  evidence  fails  to  fix  ac- 
tionable n^Ugence  upon  ttie  defendant  The 
general  doctrine  is  fnndamaital,  that.  In  an 
action  to  recover  damages  for  penHmal  in- 
juries, negligence  will  not  be  presumed;  Irat 
the  burden  rests  upon  tbe  plaintiff  to  prove 
It  aflOrmatiTely  and  by  a  prepondwance  ot 
tbe  evidence.  This  rule  Is  nowliere  more 
strongly  stated,  or  more  steadfastly  adhered 
to,  tlian  In  the  decisions  of  this  court.  N. 
&  W.  By.  Oa  V.  Cromer,  101  Va.  667,  44 
S.  B.  898;  Consumers*  Brewing  Co.  v.  Di^le, 
102  Va.  S09,  46  S.  B.  390;  Northington  v. 
Norfolk  R..  etc.,  Co..  102  Va.  446,  46  S.  A 
475:  N.  ft  W.  Ry.  Co.  v.  McDonald,  106  Va. 
207,  C6  8.  BL  654;  Baugher  r.  Harman,  110 
Va.  316,  66  S.  B.  86. 

[4,  B]  No  cause  of  action  can  arise  when 
an  injury  results  from  doing  a  dangerous 
but  lawful  act  in  a  lawful  manner.  To  bold 
otherwise  would  be  to  outlaw  numerous  oc- 
cupations which  are  essential  to  the  wel- 
fare of  mankind.  In  al]  such  cases  tbe  doc- 
trine of  "assumption  of  risk"  applies.  Wboi, 
therefore,  one  takes  passage  on  a  freight 
train,  he  assumes  the  risk  of  such  jerking 
and  jarring  as  are  Incident  to  the  operation 
of  that  class  of  trains  aa  distinguished  from 
passenger  trains.  6  Gyc.  626,  and  cases  cit- 
ed. If  this  be  tbe  rule  with  resipect  to  pas- 
sengers, for  whose  safety  the  carrier  Is  usu- 
ally held  to  the  exercise  of  extraordinary 
care,  a  fortiori  must  it  apply  to  a  mere  li- 
censee, to  whom  a  lesser  degree  of  care  is 

due,  who  chooses  to  ride  on  a  dinkey  engine. 
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Tvltbout  compensation,  and  for  Ills  own  con- 
venieuce. 

[B,  7]  Complaint  Is  made  of  the  fallore 
of  the  defendant  to  have  promulgated  niles 
for  the  movement  of  engines  on  Its  yard. 
No  such  doty  was  owing  from  the  defend- 
ant to  a  mere  licensee  npon  Its  premises; 
but  If  it  were  the  evidence  does  not  show 
any  proximate  causal  connection  between 
the  alleged  omission  and  the  Injury  com- 
plained of,  as  was  done  In  the  case  of  an  em- 
ploye In  Ya.  Iron,  Coal  &  Coke  Co.  t.  Lore, 
104  Va.  217,  61  S.  B.  STL 

The  jQdgmoit  Is  plainly  righ^  and  must 
be  affirmed. 

Affirmed. 


^m  Va.  146) 

lEaSEIR  T.  COLONIAL  COAL  &  COKE  Cat 
(Supreme  Court  of  Appeals  of  Viiglnla.  Sept 
11,  1913.) 

1.  EUCTBlClTT  (S  15*)— I'l^BIUTT  FOB  IlfJIT- 
MOB  TO  LI0SHBBB8  AND  TbIBPASSRB. 

Parallel  vitii  a  wagon  road  was  the  track 
of  a  motor  road,  across  which  was  a  path  used 
by  those  in  the  vidnity  in  crossing  the  track. 
An  electric  light  wire  was  strung  along  the  mo- 
tor poles,  and  had  broken  at  a  pcint  five  feet 
from  the  path.  Ifi  disot>edience  to  the  podtiTe 
orders  of  her  parents  not  to  go  on  the  track, 
a  child  three  years  old  went  on  the  track,  took 
hold  of  the  wire,  and  brought  it  in  contact  with 
the  rail,  causing  a  flub,  which  set  fire  to  her 
clothes.  Held,  that  tbe  company  owniUE  the 
track  and  wire  was  not  liable  for  her  injuries 
and  death,  since  she  was  a  trespasser,  or  at 
most  a  hare  licensee,  to  whom  the  company 
owed  no  duty  of  hsTUig  the  place  of  the  acci- 
dent in  safe  condition,  and,  moreover,  the  bring- 
ing of  the  frire  in  contact  with  the  rail  was 
a.  result  which  coold  hardly  have  been  foreseen. 

[Ed,  Note. — For  other  cases,  see  Electridty, 
Cent.  Dig.  S  8;  Dec  Dig.  }  16.»1 

2.  Nequgehox  (I  83*)— Cabs  RiQxnBSD  ab 

TO .  TBBflFAWffBIM. 

An  owner  of  prendses  owes  to  a  trespasser 
the  dut?  only  of  doing  him'  no  intentional  or 
willful  injury,  and  before  any  duty  of  protec- 
tion arises  there  must  be  such  notice  of  bis 
danger  aa  would  put  a  prudmt  man  im  the 
alert. 

[Bd.  Note.— For  other  eases,  aee  NegUgenee, 
Cent  Dig.  U  4G-47;  Dee.  Dig.  1 88.*] 

8.  Neoligence  (8  82*)— Cabi  Reqitibbd  as  to 

''Licensee." 

A  "licensee,"  or  one  who  is  permitted  by 
the  passlTe  aeqniescence  of  the  owner  to  come 
on  us  premises  for  bis  own  convenience,  takes 
npon  himself  all  the  ordinary  risks  attached  to 
the  place  and  the  business  carried  on  there, 
and  while  the  owner  must  not  intentionally  or 
wUIfnIb  Injure  him,  he  owes  him  the  aettve 
duty  of  protection  only  after  he  knows  of  his 
danger,  or  might  have  known  It  and  avoided  It 
by  tHe  use  of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  81  42-44;  Dec.  Dig.  S  32.* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  6,  p.  4143;  vol.  8,  p.  7706.] 

Error  to  Circuit  Court,  Wise  County. 

Action  by  J.  B.  Klser,  administrator  of 
May  Lunsford,  against  the  Colonial  Coal  & 
Coke  Company.  Judgment  for  defendant, 
and  plaintlfC  brings  error.  Affirmed. 


Bond  &  Bruce,  of  Wls^  for  plaintiff  In 
error.  BuUltt  &  Chalkl^.  of  Big  Stone  Qajf, 
for  defendant  in  error. 

WHITTLE,  J.  This  ts  s  personal  Injury 
action  to  recova  damages  for  the  death  of 
plaintifTs  intestate,  May  Lunsford,  ascribed 
to  the  wrongful  act  of  the  defendant  in  et^ 
ror,  the  Colonial  Coal  ft  Coke  Company,  here- 
InUttor  referred  to  as  "the  oonqtany."  The 
plaintiff  brings  error  to  the  Judgment  of  the 
drcnit  court  rendered  for  the  company  on  a 
.dannrrer  to  the  evidenca 

[1]  The  matwial  facts  ue  these:  Bfay 
Lunsford,  who  at  the  time  of  ber  deaUi  was 
S  years  and  four  numths  old,  waja  the  daugh- 
tBT  of  James  Lunsford,  a  eoal  miua  in  the 
ttnploymoit  of  tiie  company,  and  lived  with 
her  parents  In  a  house  leased  from  the  com- 
pany and  located  in  the  mining  town  of  Dot- 
Chester.  The  house  fronts  on  a  wagon  road, 
b^ond  which  and  practically  parallel  with 
it  at  that  point  is  the  track  of  the  motor 
road,  wtOx-b  is  about  40  feet  from  the  boose. 
There  was  also  a  wire  fence  between  the 
house  and  the  motor  track,  which  was  In  a 
dilapidated  c(mdition.  There  were  three 
houses,  inctndlng  the  house  occupied  by  the 
Lunstords,  In  a  row  on  the  same  side  of 
the  motor  trade,  and  the  families  who  liTed 
in  these  houses  were  in  the  habit  of  using  a 
path  wUdb  crossed  the  tracik  In  front  of 
them  for  the  pnnM»e  of  going  to  Uie  com- 
missary and  post  office  and  spring,  and  the 
miners  to  Hielr  work.  These  various  places 
could  also  be  reached  by  following  the  wagon 
road  to  the  stable  and  thence  across  the 
track  into  Uie  streets  of  Dtnchestw;  bot  the. 
path  afforded  a  nearw  route,  and  was  habitu- 
ally used  for  On  porpoees  mentioned  by  the 
three  families  refored  to.  It  moreover  ap> 
peered  that  tbe  children  of  these  families 
were  accustomed  to  use  the  ipace  between  the 
dwellings  and  the  motor  track  for  a  play- 
ground; but  the  tnA  was  a  recognised 
place  of  danger  for  ^lldren,  and  lunsford 
bad  given  bis  wife  InstructlonB  to  keep  their 
ehlldrra  off  tbe  tra<ft  and  had  whipped  them 
for  going  upon  it,  fMrlng  that  they  might 
be  run  over  and  killed  by  the  motor,  which 
ran  along  there  frequently  and  at  a  rate  of 
speed  which  rendered  it  extremely  danger^ 
ous  to  young  children  who  might  be  on  the 
track.  A  small  electric  light  wire  was  strung 
along  the  motor  poles  and  used  to  supply 
light  to  the  company's  bam  and  one  of  its 
tenant  houses.  This  wire  from  some  cause 
was  weak  and  had  frequently  brok^i^  and 
from  time  to  time  been  repaired  in  a  crude 
way  by  any  employe  of  the  company  who 
chanced  to  discover  the  break;  and  of  its 
general  condition  the  company  bad  notice. 

Shortly  before  the  casualty,  which  caused 
the  child's  death  two  days  later,  the  wire 
broke  at  a  point  R  feet  from  the  patii.  The 
details  of  the  accident  may  best  be  told  lu 
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Uie  language  of  an  eyewitness,  Mrs.  Far- 
bosh,  who  says:  "I  saw  the  Uttle  hoy,  the 
brother  of  May,  take  hold  of  the  wire  and 
vut  the  end  down  against  the  track,  and  it 
made  a  flash.  X  supposed  at  the  time  they 
bad  powder  there.  The  Uttle  girl  then  took 
hold  of  tbe  wire  and  stack  it  down,  and 
there  came  a  flash  and  set  tbe  Uttle  girl's 
dotbes  OD  flret  Tbe  boy  was  about  6  years 
bid." 

It  thus  appears  that  there  was  no  danger 
In  merely  taking  hold  of  the  wire.  No  harm 
resulted  to  either  chUd  from  that  cause  per 
■e;  but  the  Injnry  came  when  tbe  flash 
caused  by  bringing  the  end  of  the  Uve  wire 
In  contact  with  the  raU  set  Are  to  the  child's 
clothes.  That  was  the  proximate  cause  of 
the  accident,  a  result  whldii  could  hardly 
ttave  been  foreseen.  Moreover,  it  is  not  pre- 
tended that  the  children  had  any  business  at 
the  point  of  the  accident  They  were  there 
In  diaobedioice  to  the  positive  orders  from 
their  parents,  and  wltboat  tbe  knowledge 
or  consent  of  the  company.  They  were  in  no 
sense  invitees,  and  were  trespassers,  or  at 
most  bare  Ucensees,  upon  the  track.  In  ne- 
ther relation  did  the  company  owe  to  plain- 
tUTs  intestate  the  duty  of  having  the  place 
of  accident  in  safe  condition.  The  duty  of 
prevision  is  not  due  by  the  proprietor  of 
premises  to  either  one  of  those  classes, 

[2]  Speaking  generally,  tbe  duty  owing  by 
the  owner  "to  a  trespasser  on  his  premises 
is  to  do  him  no  Intenttonal  or  willful  Injury." 
adhere  must  be  ni^  notice  of  the  tre^>as8er*s 


danger  as  would  put  a  prudent  man  on  tbe 
alert  before  tbe  duty  of  protection  arises. 

[3]  So,  also,  with  respect  to  a  bare  11* 
censee  (that  is  to  say,  one  who  is  permitted 
by  the  passive  acquiescence  of  the  owner  to 
come  on  his  premises  for  his  own  conveni- 
ence). He  "takes  upon  himself  aU  the  ordi- 
nary risks  attached  to  the  place  and  the 
business  carried  on  there."  The  owner  must 
not  intentionally  or  willfully  injure  blm, 
but  be  owes  him  the  active  duty  of  protec- 
tion only  after  he  knows  of  his  danger,  or 
might  have  known  of  it  and  avoided  it  by  the 
use  of  ordinary  care.  These  principles  have 
been  repeatedly  announced  by  this  court  and 
are  conclusive  of  the  case.  Nichol's  Adm'r 
V.  W.  O.,  etc.,  R.  Co.,  83  Va.  102,  6  S.  B.  171, 
5  Am.  St  Rep.  257;  N.  &  W.  R.  Co.  v.  Wood, 
99  Ya.  156,  87  S.  B.  846 ;  Walker  v.  Potomac 
etc.,  R.  Co.,  106  Va.  226.  53  S.  E.  113,  4  L. 
R.  A.  (N.  S.)  80, 115  Am.  St  Rep.  871.  8  Ann. 
Caa  862;  Clark  t.  Fehlhaber.  106  Va.  808, 
66  S.  E.  817, 13  L.  R.  A.  (N.  S.)  442;  Eaton  v. 
Moore,  lU  Va.  400.  69  S.  E.  S26. 

In 'Walker  v.  Potomac,  etc.,  B.  Co.,  supra  (a 
turntable  case  in  which  an  Infant  was  killed), 
the  authorities  are  reviewed  at  length,  and 
the  court  reaches  the  conclusion  that  the  rule 
that  a  landowner  does  not  owe  to  a  trespass- 
er the  duty  of  keeping  bis  land  in  a  safe  con- 
dition applies  as  well  to  Infants  as  to  adults. 

Upon  tbe  whole  case,  we  find  no  error  In 
the  Judgment  under  review,  and  It  must  be 
affirmed. 

Afflnwd. 
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(W.Va. 


(71  W.  Va.  IM) 

OHEESEBREW  y.  TOWN  OF  POINT 
PLEASANT  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct.  29,  19120 

Dlsseptlng  opinion. 

For  majority  opinion,  see  71  W.  Va.  199, 
76  S.  E.  424. 

WILLIAMS.  J.  (dissenting).  I  agree  tliat 
tbe  charter  of  a  municipality,  which  gives  It 
the  right  to  sue  and  be  sued,  to  contract  and 
be  contracted  with,  by  necessary  iiupUcatiou 
also  confers  power  to  employ  counsel  and  to 
provide  for  their  compensation;  but  9uch  im- 
plied power  must  be  limited  to  the  cases  in 
which  the  town's  rights  are  directly  involved. 
It  does  not  confer  the  right  to  employ  couu- 
sel  in  suits  wherein  the  town  is  not  a  party 
and  Its  Interests  only  collateral  and  inci- 
dental. Butler  V.  Milwaukee,  16  Wis.  493; 
Hlght  V.  Monroe  County.  6S  Ind.  675.  Such 
implied  power  can  be  no  more  than  Is  nec- 
essary to  make  effective  the  powers  express- 
ly granted;  it  must  be  restricted  to  cases 
wherein  the  town  sues,  or  Is  sued,  or,  where- 
in its  contracts,  Involving  liability,  are  at 
stake.  It  must  either  be  a  party  to  the  suit, 
or  it  must  have  some  preset  pecuniary  In- 
terest directly  affected  by  the  litigation;  it 
must  involve  more  than  a  mere  right  to  be 
exercised  at  some  future  time. 

The  town  of  Point  Pleasant  was  not  pecun- 
iarily interested  in  the  result  of  Harden's 
trial.  It  bad  issued  him  a  license  to  sell  in- 
toxicating liquors,  and  had  received  Its  li- 
cense tax.  It  did  not  guarantee  the  right, 
and  was  not  bound  to  return  the  tax  in  the 
event  the  court  had  held  the  license  void. 
It  was  as  much  Harden's  dut7  to  interpret 
the  town's  charter  as  it  was  the  duty  of  the 
town  itsell  He  took  whatever  risk  there 
was  of  a  mistaken  interpretation ;  and  the 
.courts  never  relieve  against  a  mistake  of 
law. 

The  courts  are  as  much  bound,  being  a  co- 
ordinate branch  of  the  government,  to  inter- 
pret correctly  the  charter  privileges  and  pow- 
ers of  a  municipality,  when  they  are  collat- 
erally brought  in  question,  as  they  are  to 
interpret  correctly  the  law  relating  to  any  oth- 
er matter.  Hence,  viewing  the  municipality 
as  a  subdivision  of  the  state  government,  its 
interest  in  securing  a  particular  interpreta- 
tion of  its  charter  is  not  distinct  from  the  in- 
terest which  the  court  itself  would  have  In 
giving  that  interpretation.  They  are  both  in- 
struments of  government  A  municipal  char- 
ter confers  governmental,  not  private,  rights; 
and  tbe  Legislature  may  grant  to,  or  with- 
hold from,  municipalities  privileges  and  pow- 
ers, at  its  pleasure;  and  the  courts  must  con- 
strue the  law  so  as  to  carry  out  the  legisla- 
tive will.  Therefore  a  municipality  has  no 
more  implied  power  to  employ  counsel  to  en- 
gage in  a  suit,  to  which  It  is  not  a  party  for 


the  purpose  of  securing  a  particular  construc- 
tion of  Its  charter,  than  it  has  to  employ 
counsel  to  attend  a  session  of  tbe  Legisla- 
ture, for  the  purpose  of  securing  the  passage 
of  an  act  amending  its  charter;  and  no  one, 
I  think,  would  contend  that  audi  power  as 
that  l8  given  by  implication. 


(73  W.  Vs.  321) 

MeOniRB  T.  OLD  SWEET  SPRINGS  Ca 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Dec  2,  1913.) 

{ByUabut  by  «h«  Oowi.) 

1.  Appejvl  and  Ebbob  (5  651*)— Recohds— 
Deposition — Want  or  Sebvicb. 

Apparent  want  of  service  of  a  notice  to 
take  a  depositiou  read  on  tbe  trial  in  the  court 
below  over  a  general  objection  will  not  be  re- 
garded on  writ  of  error  here  when  it  is  made 
to  appear  from  a  corrected  record  certified  'from 
the  lower  court  that  notice  thereof  was  in  fact 
duly  accepted  by  counseL 

[Ed.  Note.— -For  other  eases,  eee  Appeal  and 
Error,  C«it  Dig.  |  2815;  Dec.  Dig.  f  651.*] 

2.  Masteb  and  Servant  (|  6*)— Eupiatheut 
— Fabbicatkd  Cohtbact  —  Sufficibnct  of 
evidenck. 

The  evidence  in  this  case  is  not  sufficient 
to  overcome  the  verdict  of  the  Jury  aninst  de- 
fendant's theory  tliat  tbe  contract  sued  on  was 
a  fabricated  contract 

[Ed.  Note.— For  other  cases,  see  Master  aod 
Servant  Cent  Dig.  {  6;  Dec  Dig.  f  6.*] 

8.  COBPOBATIONS  (J  291*)— OmOBBS— TB»K  01 

Oftice—Wobkmen. 

Section  53.  chapter  53.  Code  1900,  relat- 
ing to  corporations  providing  that  *'tbe  offlcera 
and  agents  bo  appointed  ahall  hold  their  places 
during  the  pleasure  of  the  board,"  does  not  ap- 
ply to  persons  employed  to  perform  work,  sndi 
as  carpenter  work,  and  who  are  in  no  way  to 
act  in  a  representatiTe  capacity. 

[Ed.  Note.— For  other  cases,  see  GoTporatUmi, 
Cent  Dig.  H  12D0-12S4;  Dec  Dig.  |  281.«] 

4.  Cobpobatiors  (I  407*)— Obnkral  Mana- 

GEB— AUTHOBITT-- CONTBACT— VaIIDITT. 
There  is  no  apparent  anthority  in  the  gen- 
eral manager  of  a  corporation  operating  a  sum- 
mer hotel,  due  to  the  nature  of  his  office,  to 
make  unusual,  extraordinary  or  unnecessary 
contracts  for  labor,  snch  as  carpenter  work,  ex- 
tending beyond  the  term  of  his  own  employ- 
ment Dut  when  with  specific  direction  of  the 
president  or  there  is  no  abuse  of  such  author- 
ity and  no  fraud  or  impoeition  practiced  in  mak- 
ing Buch  contract  it  is  not  necessarily  void. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  fi  1615-1619 ;  Dec  Dig.  I  407.*] 

6.  Cobpobationb  (|  407*)— Genebal  Manaoeb 

— AUTHORITT — CONTBACT— VaLIDITT. 

A  proposal  In  writing  by  such  corporation 
operating  such  hotel  through  such  general  man- 
ager, to  a  mechanic,  to  furnish  him  carpenter 
work,  at  a  definite  price  per  day,  and  for  a 
definite  time,  running  for  a  short  time  into  an- 
other season  and  beyond  the  term  of  such  gen- 
eral manager,  when  duly  accepted  and  the  work 
entered  upon,  is  not  void  for  want  of  author- 
ity express  or  Implied  on  the  part  of  such  gen- 
eral manager  to  make  the  contract,  and  as  be- 
ing an  unusual,  extraordinary  or  onnecessary 
contract. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1615-1617 ;  Dec  Dig.  }  407.*J 
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6.  CoKTEAcra  (J  10*)  —  Mutualitt  —  WoaK 

AND  La  BOB. 

Nor  is  Buch  a  contract  or  propOBal,  when 
so  accepted,  void  for  want  of  matuality  of  ob- 
ligation on  the  part  of  the  contracting  parties. 

[Ed.  Note.— For  odier  cans,  see  Contract, 
Cent.  Dig.  M  21-40;  Dec.  Die.  I  X0.«1 

Brror  to  Clrcolt  Court,  Monroe  County. 

Action  by  W.  J.  McQoire  against  the  Old 
Sweet  Springs  Company,  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Brown,  Jackson  &  Knight  and  O.  P.  Flta- 
gerald,  all  of  Charleston,  for  plaintiff  In  er- 
ror.  T.  N.  Bead,  of  Blnton,  and  J.  H.  Cro- 
sier, of  Roncererte,  for  defendant  In  error. 

MILLER,  J.  In  assampslt  plaintiff  recoT- 
ered  a  verdict  and  Judgment  toi  $387.00,  on 
the  following  contract  dedared  on:  "Sep- 
tember IS^  1006.  Mr.  Wm.  McOuire  contract 
with  Old  Sweet  Springs  HotAl  Co.  *  «  * 
Old  Sweet  Springs  Hotel  Co.  agrees  to  tar- 
nish carpenter  work  for  Wm.  McGfuIre  from 
above  date  to  June  1—00  at  Bate  of  2J!0  per 
day.  McGuire  to  board  himself,  the  Company 
to  fomlBh  6  Rooms  in  Blery  Cottage  free  of 
rent  also  to  fumisb  all  cord  wood  required 
between  dates  mentioned.  Company  also 
agrees  to  employ  McOnlre's  Son  (U.  McG.) 
as  Carpenter  at  least  two  (2)  days  a  week  at 
$2.00  per  Day  between  dates  mentioned,  he 
to  boaii^  himself.  [Signed]  Old  Sweet 
Springs  Hotel  Co.  (R.)." 

It  la  substa^itlally  averred  in  the  declara- 
tion, that  in  consideration  of  the  agreement 
and  promises  contained  in  said  contract, 
plaintiff  with  his  said  son,  a  minor,  on  Sep- 
tember 15,  1908,  did  more  upon  the  premises 
of  defendant,  and  into  said  cottage,  and  then 
and  there  began  the  discbarge  of  their  duties 
under  the  contract  and  that  defendant,  well 
knowing  and  understanding  the  terms  and 
effect  thereof,  did  then  and  there  recognize, 
approve  and  ratify  the  same,  and  did  then 
and  there  furnish  plaintiff  and  his  said  son, 
the  cottage,  cord  wood  and  carpenter  work, 
pursuant  thereto,  and  so  coDtinued  until  No- 
vember 1,  1008,  when  without  any  fault  on 
his  part,  and  without  cause  or  assigning  any 
reason  therefor,  and  without  plaintiff's  con- 
sent, it  withdrew  from  plaintiff  and  his  said 
son  all  carpen^r  work,  and  other  work  of 
any  kind,  and  notlfled  him,  that  it  would 
not  furnish  him  further  work,  in  direct  vio- 
lation of  the  terms  of  said  contract,  and 
did,  on  November  1,  190S,  withdraw  all  fur- 
ther work  from  him,  and  paid  him  for  the 
time  from  September  15,  1908,  to  November 
1,  1908,  at  the  rate  of  $2.50  per  day  for  his 
services,  and  at  the  rate  of  ^.00  per  day 
for  two  days  in  each  week  for  his  said  son, 
and  did  furnish  the  cottage  and  cord  wood 
as  aforesaid,  and  that  he  and  Ills  said  son 
had  always  been  ready,  willing,  able  and  de- 
sirous to  continue  the  work,  bat  were  stop- 
ped and  hindered  therein  by  defendant. 


wherefore,  and  fbr  breadi  of  the  contract 
by  defuidan^  plaintiff  entitled  to  re- 
cover from  it,  on  the  contract,  for  182  work- 
ing days  from  November  1,  1908,  to  Jane  1, 
1900,  on  account  of  labor  to  have  been  per- 
formed by  hims^f,  and  for  60  days,  at  the 
rate  of  $2.00  per  day  witbdn  the  same  period, 
to  have  been  performed  by  hla  said  son. 
Laying  his  damages  at  9500.00. 

Defiant  demurred  to  the  declaration 
and  to  each  count,  which  was  overruled.  Itst 
pleas  were  non-assampelt,  and  a  special  plea 
of  non  est  factum,  on  which  issues  were 
Joined,  and  the  case  waa  tried  by  a  Jury. 

On  the  trial  it  was  shown  and  admitted 
that  the  name,  "Old  Sweet  Springs  Hotel 
Co.  (R),**  was  signed  to  the  alleged  contract, 
as  the  initial  "R"  Implied,  by  W.  D.  Rocke- 
feller, general  manager,  emidoyed  to  operate 
the  hotel  fbr  the  season,  and  whose  time,  be- 
ginning in  the  sprii^,  expired  November  1. 
1908 ;  and  it  was  proven  that  about  Septem- 
ber 1,  1908,  Bockefeller  had  been  notlfled, 
by  the  prudent  of  the  defendant  company, 
that  he  would  not  he  continued  in  service  aft- 
er bis  term  expired,  and  to  at  once  close  the 
house,  discharge  the  labor,  and  prepare  to 
settle  up  bis  accounts,  and  end  his  connection 
with  the  company. 

The  issues  tendered  on  the  trial  were:  (1) 
That  the  allied  contract  was  a  fabrication 
conceived  of  after  Rockefeller's  employment 
ended.  (2)  That  In  any  event,  it  was  void 
and  not  binding  on  defendant,  being  without 
evpreaa  authority ;  and,  in  so  far  as  it  pur- 
ported to  hire  help  for  a  period  beyond 
Rockefeller's  own  employment,  not  within 
any  "apparent  authority"  incident  to  his  posi- 
tion. \3)  That  in  any  event,  the  alleged  con- 
tract was  nudum  pactum,  without  considera- 
tion, and  non-enforceable. 

The  following  are  relied  on  as  errors  call- 
ing for  reversal:  First,  the  admission  of 
Rockefeller's  deposition  in  evidence:  Second, 
the  refusal  of  the  court  to  Instruct  a  ver- 
dict for  the  defendant:  Third,  the  giving  of 
the  only  instruction  asked  for  by  plalntifT: 
Fourth,  the  refusal  of  the  court  to  set  aside 
the  verdict  and  award  defendant  a  new 
trial. 

[1  ]  The  first  point  we  think  is  not  serious- 
ly relied  on.  There  was  objection  on  the 
trial  to  the  reading  of  the  deposition,  which 
was  overruled;  but  the  objection  was  gen- 
eral, and  not  for  want  of  notice  suggested 
here.  The  notice  as  certified  in  the  bill  of 
exceptions  does  not  show  service  of  the  no- 
tice on  defendant,  but  a  corrected  copy  from 
the  record,  since  certified  here  on  our  re- 
quest by  the  clerk  of  the  circuit  court,  shows 
acceptance  of  service  of  the  notice  by  local 
counsel  for  the  defendant  company.  So  this 
point  of  error  will  be  overruled. 

[2]  If  either  of  the  three  several  issues 
tendered  by  defendant,  were  erroneously  de- 
termined against  it,  it  follows  that  the  sec- 
ond, third  and  ftmrth  errors  assigned  should 
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be  sustained,  and  tbe  Judgment  below  revers- 
ed. On  tbe  first,  that  tbe  contract  was  a 
fabrication,  the  evidence  Is  conflicting.  Actu- 
al knowledge  of  tbls  fact  was  known  only  to 
Bockef^Ier  and'  HcGnlre,  ^botli  of  whom 
swear  that  the  contract  was  made  on  or 
about  its  date,  September  15,  1908.  Bocke- 
feller  swears,  moreover,  tbat  it  was  made 
pnrsnant  to  express  verbal  authority,  of  <X 
C.  Lewis,  Jr.,  President  of  the  Company,  and 
upon  a  memorandum  made  on  an  envelc^ 
in  the  presence  of  Lewi^  shortly  before  the 
paper  was  prepared,  and  that  the  contract 
was  made  on  a  duplicate  copy  book,  which 
was  left  In  the  safe  In  the  private  office  at 
the  hotel  when  everything  was  tamed  over 
to  the  company.  McGnlre  swears  tbat  he 
moved  Into  the  cottage,  and  that  he  and  bis 
son  performed  labor  under  the  contract,  and 
were  paid  according  to  its  terms  up  to  No- 
vember 1,  1908,  when  he  was  discharged. 
Prior  to  the  date  of  the  paper,  both  McGuire 
and  his  son  had  been  working  under  Rocke- 
feller, at  the  same  kind  of  work,  for  several 
months,  by  the  day,  and  under  no  qiedal  con-> 
tract  in  writing. 

That  any  such  special  authority  was  given 
by  Lewis,  president,  Is  fiatl;  d^ed  by  him ; 
he  swears  that  while  at  the  hotel  about  Sep- 
tember 1. 1908.  he  notified  Rockefeller  to  close 
tbe  house,  discharge  the  help  and  tbat  his 
services  would  not  be  required  after  Novem- 
ber 1,  1908;  that  he  left  Old  Sweet  Springs 
about  September  1,  1908,  It  might  have  be^ 
a  few  days  after  the  first,  returning  to  his 
home  In  Charleston,  and  that  the  first  he 
knew  of  the  alleged  contract,  was  through 
his  father,  some  time  daring  the  following 
winter.  Mr.  C.  C.  Lewis,  Sr.,  appointcfd  gen- 
eral manager,  September  30.  1908,  notified 
Kockefeller  about  Octot>er  10  or  12,  that  he 
would  be  at  the  hotel  on  October  14;  that 
he  did  go  and  then  instructed  him  to  close 
up  everything.  Later,  on  November  3,  he 
returned,  to  settle  up,  and  on  Inquiry  ot 
Rockefeller  whether  he  had  his  accounts 
ready  so  he  could  settle  and  pay  labor  Mils, 
BockefeUer  replied  that  there  was  no  one 
then  employed,  except  Bums,  the  gardener, 
Griffith,  employed  regularly  on  the  farm,  and 
a  girl  be  had  brought  with  him  as  a  family 
servant  He  did  say  there  was  one  man  Mc> 
Goire,  whom  he  considered  it  a  hardsfilp  to 
dismiu  at  that  time,  and  on  Bock^eller's 
suggestion,  Lewis  went  to  see  HcGuire,  tell- 
ing him  that  if  he  considered  it  a  hardship, 
he  could  have  the  cottage  and  his  fire  wood 
free  until  Bfay  1,  1909,  which  seoned  satis- 
factory to  McQulr^  and  that  tbe  existence 
ot  the  alleged  contract  was  not  then  hinted 
or  suggested  eltho'  by  Rockefeller  or  Mc- 
Guire, and  that  be  never  heard  of  such  a 
contract  until  In  April  following,  when  at 
the  Springs  McGnIre  delivered  him  a  letter 
tiling  him  of  the  contract,  and  threatening 
suit  He  further  swears  that  be  then  Inauir- 
ed  of  McGuire  wbetlm  Qie  alleged  contract 
had  not  been  drawn  bj  Rockefeller  and 


Marshall,  bis  lawyer,  a  few  days  previous, 
when  Marsliall  was  there,  and  to  which  Mc- 
Guire would  make  no  answer. 

There  is  considerable  other  evidence  trad- 
ing to  throw  suspicion  on  the  contract  For 
example  McGuire  wrote  Lewis,  Sr.,  Febru- 
ary 16,  1009,  making  demand  for  a  small 
bill  for  labor,  which  one  of  the  workman 
had  assigned  him  to  pay  a  board  bill,  also 
requesting  him  to  secure  payment  ot  a  small 
blU  for  crating  a  cart  for  Mr.  John  Lewis, 
and  saying  be  was  badly  in  need,  having 
been  without  anything  to  do  all  winter,  with 
a  family  to  support  Then  on  April  3,  1909, 
he  delivered  to  Lewis,  Sr.,  the  letter  already 
alluded  to,  evidently  dictated  by  an  attorney, 
notli^lng  Lewis  of  his  alleged  contract 

A  bit  of  evidence,  which  might  have  shed 
much  light  on  the  question  of  fabrication,  in 
the  possession  of  defendant,  was  not  produc- 
ed. That  was  the  duplicate  order  book,  con- 
taining the  contract  with  McQuire,  which 
Rockefeller  swears  he  left  in  the  defendant's 
safe.  Nov«nber  1, 1908.  The  fact  of  the  exist- 
eacB  of  that  book  and  its  contents  was  not 
denied,  and  the  book  was  not  produced.  If 
that  book  came  to  the  possession  of  defend- 
ant November  1,  1908,  and  contained  the  con- 
tract with  McGnire,  as  Rockeftiler  swears, 
and  swears  that  Lewis,  Jr.,  had  knowledge 
of  It,  it  would  have  been  strong  evidence 
against  the  defendant's  theory  of  fiibrica- 
tion,  at  least  after  November  1.  It  on  the 
contrary,  the  contract  was  not  In  the  book, 
it  would  bare  furnished  almost  convincing 
evidence  of  fabrication,  besides  would  have 
convicted  BockefeUer  of  swearing  fitted,  en- 
tltUng  bis  whole  evidence  to  Uttle,  If  any, 
credence. 

The  apparent  sllaice  of  McGuire  aboot  the 
contract,  for  so  long  a  time,  is  of  course  a 
very  strong  circumstance  against  him.  But 
U  he  was  resting  In  the  belief  that  dOEuidant 
knew  of  his  contract,  tbrongb  Bodnsf^er, 
and  bad  tb»  evidenoe  of  it  in  the  order  book, 
his  conduct  afterwards  and  In  writing  ti» 
letters  are  not  wlumy  inconslfltait  He 
swears  that  when  he  was  laid  ofC  in  Novon- 
ber  he  understood  it  was  for  only  a  idiort 
time,  and,  according  to  Griffltlt,  be  said  be, 
Lewis,  Sr.,  had  promised  him  tlie  rtfiual  If 
improvements  should  be  made.  If  he  liad  a 
Unding  cimtract,  be  mii^t  have  beoi  wUOing 
to  be  laid  off  for  a  short  tlme^  without  anr- 
r^erlng  any  rights  under  his  contract  H« 
swears  tbat  be  applied  to  Putney,  the  book- 
keeper, for  work,  and  also  to  Mr.  Zjewta 
hlms^t  pursuant  to  the  contract  Putn^  Is 
not  called  as  a  witness  on  the  subject 

On  this  evidence,  was  the  jury  wholly 
unwarranted  in  finding  the  contract  genuine 
and  not  a  fabrication,  according  to  the  the- 
ory of  defendant?  Whatever  our  personal 
views  of  tbe  evidence  ma;  he.  we  could  not 
justify  reversal  of  the  Judgment,  <m  princi- 
ples appUcaUe  to  trials  by  Jury,  on  Ibis 
score. 

[4]  Now  as  to  tbe 

Digitized  by ' 


UoauiBB  T.oLD  swiDzrr  springs  00. 


868 


want  of  eapnu  or  apparent  aattunlty  In 
RocfceiMler  to  make  the  contract,  voiding  It 
As  noted,  Rockefeller  swore  that  he  had  the 
express  direction  of  Lewis,  Jr.,  president,  to 
make  the  contact,  denied  bj  Lewis,  bat  ae> 
cording  to  Rockefeller,  fully  known  to  him, 
and  recorded  in  the  dapllcate  ordw  book 
left  In  the  defmdanf s  possession.  There  is 
one  thing  respecting  Rockefeller's  evidence  of 
oqiress  anthorlty  from  Lewis,  which  weakens 
It  He  swears  that  his  direetlfm  from  Lewis 
to  employ  McGolre,  was  when  the  latter  had 
another  ofFer,  and  the  proposal  Involved  Mc- 
Qtilre*8  moving  his  fiunlly  from  Pocahontas 
Goontr  to  Old  Sweet  Springy  and  in  connec- 
tion with  inroposed  Improvements  of 'the  prop- 
er^ amounting  to  150,000,  to  be  carded  out 
nnder  Bocftefeiler's  direction,  with  McOnlre 
as  foreman,  etc.  l^ese  drcnmstances  accord 
with  the  etrcumstanCM  of  UcGulTe's  original 
employment,  before  his  detuutore  from  Poca- 
hontas Gonnty,  and  In  tlie  beginning  of 
Rockefeller's  own  employment,  rather  than 
those  sarronndlng  the  parties  in  September, 
after  all  work  had  bem  ordered  stopped,  and 
Rockefeller  bad  been  notified  of  Ms  own  dis- 
charge, to  be  elEectlve  November  first  He 
was  evidently  mistal^  In  the  drcnmstance 
of  the  contract.  Bat  there  Is  the  contract 
made  or  purporting  to  have  been  made  Sep- 
tMDber  16,  1008.  recorded  In  the  duplicate 
order  book  of  the  defendant,  and  the  partid- 
patlng  witnesses  swear  that  It  is  genuine  and 
made  at  tliat  time. 

But  it  Is  said  tiie  case  was  not  tried  or 
rested  on  the  theory  of  express  anthorlty, 
but,  as  evidenced  by  Oie  only  inatmction  to 
the  Jury  asked  and  glvm  on  bdalf  of  plaln- 
tlfl,  on  the  theory  of  apparent  authority  of 
a  general  manager.  If  there  was  express 
anthoilty,  as,  upon  the  evl^nce,  the  Jury 
might  have  found,  defendant  could  not 
comiflaln  of  an  Instruction  on  the  theory 
of  apparmt  authority,  of  the  general  manar 
ger. 

Against  the  theory  of  anwrent  authority, 
It  Is  contraded,  first,  that  section  B8,  chapter 
S3,  Code  100^  eonstltates  a  statute  of  limlta- 
tlen,  not  only  upon  the  gmeral  manager,  bnt 
apon  the  board  of  directors  of  a  corporation 
also,  employing  oflBcers  and  agoits,  except 
at  the  pleasure  of  the  board  of  directors.  Sec- 
ond, that  there  Is  no  a^urent  or  implied  an* 
thorlty  from  the  character  of  the  office  of 
general  manager  to  employ  labor  or  make 
contracts  of  any  kind  for  a  period  beyond 
bis  own  employment 

[S]  The  statute,  section  chapter  63, 
Code  1906.  provides:  "The  officers  and 
agents  so  appointed  shall  hold  thdr  places 
daring  the  i^easnre  of  the  board.**  Note  the 
statQto  says  "officers  and  agents."  In  Dar- 
rah  V.  Ice  &  Storage  Co.,  60  W.  Ya.  419.  40 
S.  B.  373,  the  plaintiff  suing  was  the  Secre- 
tary-Treasorer,  an  officer  of  the  company, 
and  clearly  within  the  statute.  In  Munn  v. 
Trust  Co..  06  W.  Ya.  201,  66  S.  B.  230,  136 
Ant  St  Rep.  102^  we  held  that  a  mere  book- 
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keeper,  employed  to  do  sudt  work  as  mlj^t 
be  assigned  the  officers  of  tiie  bank  was 
not  ex  vi  t^mlnl  an  officer  or  agrat  within 
the  meaning  of  this  statuta  If  this  be  the 
law,  certainly  a  common  carpenter  employed, 
as  the  contract  sued  on  Implies,  to  do  sndi 
daily  work  as  he  might  be  directed,  and 
with  no  anthorlty  express  or  Implied  to  rcp- 
resmt  the  corporatltm,  or  to  come  Into  con- 
tact with  the  public  In  Its  business,  is  not 
an  officer  or  agent  whom  the  board  or  Its 
general  manager  might  not  employ  for  a 
definite  period.  True  he  ml^t  be  discharg- 
ed 1^  Oie  corporation,  but  not  without  incur- 
rence of  liability  for  damages  sustained,  as 
Hunn  V.  Trust  Co.,  and  cases  dted,  hold.  If 
this  were  not  law  one  board  of  directors,  or 
its  officers,  could  not  contract  for  any  kind 
of  service  beyond  their  own  term  of  service, 
which  would  be  greatly  to  the  detriment  of 
all  kind  of  corporate  business. 

[B]  But  is  then  implied  or  apparent  au- 
thorlty  In  a  general  manager  to  contract 
for  such  non-representative  s^vice,  as  car- 
penter work,  beyond  hie  own  term  of  serv- 
ice? We  think  the  authorities  dted  and 
relied  on  by  counsel  for  defendant  answer. 
No.  if  for  anything  unusual,  extraordinary, 
or  unnecessary,  or  if  fraud  or  ImpodUon 
upon  the  employer  be  shown.  Laird  v.  Ifich- 
igan  L.  Co.,  163  Midi.  62,  116  N.  W.  584.  17 
L.  R.  A.  (N.  S.)  177;  (^madio  v.  Hamilton 
Bank  Note  &  Engraving  Co.,  2  App.  Dlv.  869, 
37  N.  7.  Snpp.  726;  Nephew  v.  Michigan 
a  R.  Oo.,  128  Midi.  699-602,  87  N.  W.  763; 
Carney  v.  N.  T.  life  Ins.  Ga,  162  N.  T.  463, 
67  N.  B.  78,  48  Li  R.  A.  471,  76  Am.  St  Rep. 
347 ;  Ceeder  v.  H.  M.  Lend  &  Sons  "L.  Co.,  86 
Mich.  641,  40  N.  W.  675,  24  Am.  St  Rep.  184; 
Smith  V.  Co-operative  Dress  Ass'n.  12  Daly 
(N.  T.)  804;  Boogher  v.  Iforyland  L.  In?. 
Co.,  8  Mo.  App.  533 ;  Yogel  v.  St'  Louis  Mu- 
seum, etc.,  8  Mo.  App.  687 ;  Renpke  v.  Grain 
Co.,  126  Iowa,  683, 102  N.  W.  509.  Bnt  Is  this 
rule  applicable  here?  Here  was  a  general 
agent,  with  admitted  authoilty  to  employ  and 
discharge  an  labor,  make  necessary  Improve- 
ments, and  carry  on  generally  the  business 
of  a  corporation  operating  a  hotd  remote- 
ly situated  from  centers  of  population,  where 
good  medianlcs  are  generally  found.  Was 
It  any  thing  unusual,  extraordinary,  or  un- 
necessary, ttuKt  he  should  employ  a  carpen- 
ter to  reside  on  the  grounds,  and  work  out 
of  season  in  making  necessary  repairs,  usual- 
ly made  at  audi  time,  and  to  have  the  prop> 
erty  in  readiness  for  the  following  season, 
particularly,  if ,  as  is  claimed  in  this  casa, 
such  employment  was  snssested  or  directed 
by  the  president,  or  other  executive  officer, 
authorised  In  the  premises?  We  can  not 
think  sa  The  power  of  a  general  mani«er 
depends  largdy  on  the  nature  of  the  busi- 
ness of  the  corporatl<m.  2  Thompson  on 
Corp.  section  1686.  We  do  not  think.  In 
this  case.  It  was  anything  out  of  ttie  usual 
or  ordinary  that  the  genial  manager  should 
contract  tot  labor  to  make  xepairr>for^4h0i 
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coming  season,  thougb  extending  slightly  be- 
yond tbe  term  of  Ms  own  employment,  even 
without  the  directioii  of  an  execuUve  of- 
flcer.  With  Buch  direction  there  could  be  no 
doubt  of  It  we  think.  2  IliompBon  on  Cor- 
porations, section  1581. 

[S]  But  la  the  contract  lacking  In  mutual- 
ly, and  for  this  reason  unenforceable?  This 
point  la  strongly  urged  in  a  very  elaborate 
and  able  brief  of  learned  counseL  But  we 
are  of  opinion,  that  It  cannot  be  affirmed  on 
authority.  The  contract  amounted  at  least 
to  a  proposal  by  defendant  to  plaintiff  to 
employ  him.  It  was  definite,  certain  and 
distinct  both  as  to  time,  price  and  amount 
of  service.  According  to  the  evidence  plain- 
tiff accepted  this  proposal,  not  by  any  for- 
mal writing,^  but  by  entering  on  the  employ- 
ment, and  was  paid  according  to  ttie  terms 
of  the  contract  up  to  November  1, 1908.  All 
this  amounted  to  an  acceptance  of  the  pro- 
posal, binding  him  and  tiie  defendant  to  Its 
entire  performance,  and  though  executory, 
constituted  a  valid  contract,  not  void  for 
want  of  the  necessary  element  of  mutuali- 
ty. And  if  tbe  defendant  knew  of  the  con- 
tract, and  accepted  service  under  it,  and 
paid  plaintiff  pursuant  Oiereto,  as  plaintiff's 
evidence  tends  to  show,  and  as  the  jury  may 
have  concluded,  that  amounted  to  raUflca- 
tion,  rendering  the  contract.  If  not  in  Its 
Inception,  thereafter  valid  and  binding.  Tbe 
acceptance  by  defendant  conid  not  be  aald 
to  have  been  Indefinite,  conditional  or  un- 
certain. It  1b  only  when  the  acceptor  him- 
self has  really  promised  nothing  in  return, 
has  not  made  himself  liable  for  any  thing, 
or  when  the  proposal  Is  indefinite  or  uncer- 
tain so  that  acceptance  results  In  nothing, 
that  the  rule  of  tbe  authorities  cited  and  re- 
lied on  by  defeudaut's  counsel  have  complete 
applicutlon.  9  Cyc.  325;  1  Page  on  Con- 
tracts, sections  304,  306,  and  note  4;  2 
Thompson  on  Corp.  section  1585 ;  Tucker  v. 
Woods,  12  Johns.  (N.  T.)  190,  7  Am.  Dec.  305 ; 
Hoffman  v.  MaffioU,  104  Wis.  630,  80  N.  W. 
1032,  47  L.  R.  A.  427.  But  when  the  propos- 
al is  certain,  definite  and  unconditional, 
though  the  proposal  be  to  one  to  perform 
labor,  and  there  is  like  acceptance,  there  Is 
no  lack  of  mutuality,  as  the  authorities  cit- 
ed and  relied  on  we  think  fully  show.  Louis- 
ville &  Mashville  R.  Co.  v.  Offutt,  9B  Ky.  427, 
36  S.  W.  181,  59  Am.  SL  Kep,  467,  If  the 
conduct  of  plaintiff  after  tbe  proposal  in  en- 
tering on  the  work  amounted  to  acceptance, 
as  we  think  it  did,  that  proposal  being  cer- 
tain, definite  and  unconditional,  there  was 
complete  acceptance,  and  be  thereby  became 
bound  to  its  fulfillment,  and  there  was  no 
lack  of  mutuality.  .  We  must  therefore  over- 
rule the  point 

From  all  these  conaiderBtions  it  follows, 
that  the  second,  third  and  fourth  points  of 
error  relied  on  must  likewise  be  denied,  and 
the  Judgment  below  affirmed. 
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GIBSON  T.  STATE.  (No.  4,667.) 

(Court  of  Appeals  of  Georgia.  Ang.  25.  1913. 
Rehearing  Denied  Sept  28,  1913.) 

fBvllahut  by  the  Court.) 

1.  EuBBZZi:.BUKNT  (}  11*)— Punzjo  FUNOS— 
RVIDSNCB. 

One  cannot  be  convicted  of  embezzlement 
when  it  appears  that  all  moneys  collected  by 
him  In  his  fiducianr  capacity  have  been  fully 
paid  to  the  person,  firm,  corporation,  or  depart- 
ment of  government  to  which  tbe  tnivds  shoold 
have  been  paid.  The  case  is  not  altered  if  tbe 
payments  are  made  on  the  wrong  account 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  ||  fi,  10;  Dee.  Dig.  |  11.*] 

2.  Embbzzumbwt  (I  4*)  —  What  OONsn- 

TDTS8. 

If  A.  Is  charged  with  the  dnty  of  coIIectii« 
for  R  account  from  C.  and  D.,  he  cannot  be 

convicted  of  embezzlement  if  be  pays  the  entire 
amount  collected  from  D.  to  B.,  even  though 
he  directs  that  the  amount  collected  be  applied 
to  tbe  credit  of  C.'s  account,  if  in  fact  he  baa 
not  collected  anythins  from  C,  and  the  aceoQnl 
due  by  C.  to  B.  is  still  outstanding. 

[Ed,  Note.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  |  1 ;  Dec.  Dig.  I  4.*] 

Error  from  Superior  Court,  Brooks  Coun- 
ty; W.  E.  Thomas,  Jq^e. 

F.  h.  Gibson  was  convicted  of  embezzle- 
ment, and  brings  error.  Reversed. 

Branch  &  Snow,  of  Quitman,  for  plaintiff 
In  error.  Bennet,  Long  &  Harreli,  of  Quit- 
man, and  Shipp  &  Kline,  L.  L.  Moore*  and  J. 
A.  Wilkes,  Sol.  Gen.,  all  of  Moultrie,  for  the 
State. 

RUSSELL,  J.  The  defendant  was  elected 
tax  collector  of  Brooks  county,  to  fill  the  un- 
expired term  of  bis  deceased  father,  who  had 
held  that  office  for  about  14  years.  At  the 
time  that  he  was  Inducted  into  office,  there 
was  a  shortage  in  tbe  accounts  of  his  de- 
ceased father  of  several  thousand  dollars, 
which  bad  been  collected  as  taxes  of  190S. 
In  1909  the  defendant  collected  the  taxes  for 
that  year,  and  tbey  were  applied  to  settle  the 
shortage  of  1908.  In  the  summer  of  1910 
the  comptroller  general  called  upon  the  tax 
collector  for  a  settlement,  but  the  defendant 
was  unable  to  comply  with  tbls'demand,  be- 
cause the  funds  had  been  applied  as  collec- 
tions upon  the  accounts  of  his  father  for  the 
year  1909.  Various  negotiations  for  settle- 
ment occurred  between  the  defendant  and  the 
county  officers  of  Brooks  county  and  the 
comptroller  general,  and  finally  the  grand 
Jury  of  Brooks  county  indicted  the  defend- 
ant for  embezzlement  and  upon  his  trial 
he  was  convicted.  There  are  various  ex- 
ceptions to  rulings  of  the  trial  judge  apoa 
the  admission  of  testimony,  and  complaints 
as  to  certain  excerpts  from  his  charge  to  the 
Jury.  We  shall  not  consider  any  of  these 
assignments  of  error,  for  the  reason  that 
we  are  of  the  opinion  that  the  evidence  fails 
to  show  the  guilt  of  the  accused,  and  that  a 
new  trial  should  have  been  granted  upon  the 
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general  ground  tbat  Uie  T«rdlct  was  con- 
trary to  law,  beeanw  there  waa  no  erldence 
to  aui^rt  It. 

[1]  The  single  pioposltUm  upon  wblch  we 
base  our  mling  la  tbat  one  cannot  be  shown 
to  be  guilt?  of  embeszlement  who  haa  paid 
over  all  Ihe  money  which  he  has  collect- 
ed to  the  person  to  whom  It  Is  due,  eren 
though  be  may  have  paid  it  upon  the  wrong 
account  The  record  shows  that  every  dol- 
lar collected  by  this  defendant  waa  paid  by 
lilm,  ther  to  the  county  of  Brooka,  if  It  was 
county  tax,  or  to  the  eomptrollar  general,  if 
it  waa  a  state  tax.  It  is  tnie  he  directed 
tbat  the  money  be  applied  to  the  shortage 
of  hia  deceased  fathu,  In  Uie  effort  to  ive- 
serve  the  monory  of  that  father  from  die- 
gnsa;  but,  after  ell,  the  county  oi  Brooks 
and  the  state  of  Georgia  received  every 
dollar  he  collected,  and  It  requires  nothing 
more  than  the  application  of  these  payments 
to  the  proper  account  to  correct  the  wrong, 
U  any,  done  by  the  defendant  The  Code 
section  under  wUch  the  accneed  was  indicted 
declares  that  "any  ofllcw,  servant,  or  other 
person  employed  in  any  public  department, 
station,  or  office  of  the  government  of  this 
state,  or  any  county,  town  Or  dty  thereof, 
who  shall  embezzle,  steal,  secrete,  or  fraudu- 
lently take  and  carry  away  any  money, 
paper,  book,  or  other  propral?  or  efttets, 
shall  be  punished  by  Imprisonment  and  labor 
In  the  penitentiary  tor  not  less  than  two 
years  nor  longer  than  seven  years."  Penal 
Code;  1 184. 

[2]  It  Is  somewhat  strenuonsly  insisted 
that,  even  If  the  conviction  of  the  defradant 
waa  not  autiiorized  by  proof  of  the  em- 
bezzlement of  16,395  as  alleged,  he  Is  guilty 
because  of  the  embezzlement  of  the  taxes  col- 
lected from  TUIman  and  those  whom  he  rep- 
resented. We  of  course  recognize  the  princi- 
ple that  the  conviction  of  the  defendant 
would  have  been  authorized  as  much  if 
there  was  proof  that  he  converted  a  portion 
of  the  amount  charged  against  him  as  If  he 
had  converted  to  his  own  use  the  entire 
amount  alleged '  in  the  Indictment  If  the 
defendant  had  collected  the  taxes  from  TUI- 
man and  those  whom  he  represented,  and 
bad  appropriated  this  amount  (which  Is  less 
than  $200),  or  even  $1  of  it,  to  his  own  use, 
be  would  be  guilty.  According  to  the  evi- 
dence, however,  Tillman  did  not  pay  any 
money  to  the  defendant  It  appears  that  the 
defendant  was  personally  Indebted  to  Till- 
man for  an  amount  larger  than  the  amount 
due  by  Tillman  to  the  state  and  county  for 
bis  taxes  for  the  year  1909,  and  tbat  he  gave 
Tillman  tax  receipts,  signed  by  himself  as 
tax  collector,  for  the  amounts  due  for  taxes 
by  Tillman  blms^r  and  by  certain  firms  and 
individuals  whom  Tillman  represented,  with 
tbe  understanding  that  he  (the  defendant) 
personally  was  to  make  good  these  receipts 
by  paying  the  taxes  of  Tillman  and  those 


whom  he  represented.  Tillman  did  not  pay 
to  the  defendant  $1  In  money.  The  tact  that 
the  defendant  gave  nilman  receipts  does  not 
affect  the  right  of  the  county  or  state  to 
force  Tillman  to  pay  the  taxes,  for  nothing 
Is  better  settled  than  that  a  receipt  Is  only 
prima  facie  evidence  of  payment  "Becelpts 
for  money  are  always  only  prima  facie  evi- 
dence of  payment,  and  may  be  denied  or  ex- 
plained by  parol."  CSvll  Code,  f  6796.  If 
the  defendant  had  carried  out  his  undertak- 
ing, and  had  fumlabed  the  money  to  pay 
Tillman's  taxes,  and  had  in  fact  paid  them,' 
Tillman  would  have  been  relieved  from  11a- 
hlUty  to  the  state  and  county.  But,  as  the 
tax  collector  in  fact  received  no  money  from 
TlUman,  he  did  not  appropriate  any  such 
money  to  his  own  use,  and  he  simply  failed 
to  carry  out  his  promise  to  Tillman  to  pay 
Tillman's  taxes;  and,  since  no  money  was 
paid,  this  Is  a  matter  betweoi  Tillman  and 
the  defiendan^  with  whitdi  tiie  state  of  Gew- 
gla  and  the  county  of  Brooln  are  not  con- 
cerned. In  other  words,  tf  Tillman  bad  paid 
his  taxes  In  money,  It  would  have  been  with- 
in the  poww  of  the  defendant  either  to  have 
forwarded  this  money,  as  was  his  duty,  or 
to  have  appropriated  it  to  bis  own  use,  In 
whidi  latter  case  he  would  have  been  guilty 
of  emheezlement  But,  having  rec^ved  no 
money,  the  <ml7  obligation  resting  upon  tbe 
defendant  was  to  make  good  his  promise  to 
Tillman,  by  supplying  the  money  with  which 
Tlllnum'B  taxes  could  be  paid.  This  he  tail- 
ed to  do,  but  this  does  not  make  the  offense 
of  embesElement 

It  is  very  plain  fMm  the  evidence  that  llw 
court  erred  in  refusing  a  new  trial. 

Judgment  reversed. 


OS  OS.  i4>p.  4N] 
OBABSBLD  et  sL  v.  WOODRITFl*. 
(No.  4,848.) 

(Court  of  Appeals  of  Georgia.  Sept  17, 1018.) 

fSifUabiu      ihe  Oomrt) 

1.  Baixvent  <8  18*)— Lncv  of  Bailbb— Bb- 

FAIBB— RbcOKDINO. 

A  failure  to  record  a  claim  of  Hen  for  la- 
bor done  or  material  fumlBbed  in  repairing  per^ 
Boual  property  witbio  10  days  from  the  com- 
pletion of  tbe  labor  or  the  furDishing  of  the 
material  Is  fatal  to  tbe  maintenance  of  the 
lien,  where  poBseBsion  of  tbe  property  is  sur- 
rendered to  the  bailor.  Mulhey  v.  Thompson, 
S  Ga.  App.  522,  60  S.  E.  223. 

[Ed.  Note.— For  other  cases,  see  Bailment 
Cent  Dig.  {{  77-79,  81-84;  Dea  Dig.  S  18.*] 

2.  BAIZ.UENT  (!  18*)— lilXll  — RXFAXBS— BO- 
CORDINQ — WaJVKB, 

The  evidence  demanded  a  finding  that  no 
claim  of  lien  was  recorded,  and  that  posses- 
sion of  tbe  property  had  been  rarrendered  to 
the  owner  after  the  repairs  for  which  the  lien 
was  claimed  had  been  made.  The  evidence  fur- 
ther demanded  a  finding  that  the  defendants 
bad  waived  their  lien  by  an  agreement  to  bal- 
ance accounts  from  dme  to  time  with  tbe  per- 
son for  whom  the  repairs  had  been  made. 
This  being  bo,  and  no  claim  of  lien  having  been 
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recorded  u  required  hy  law,  the  lien  wai  loat. 
Palln  T.  Gopke,  126  Oa.  442;  64  S.  a  90. 

[Bd.  Note.— For  other  cases,  see  Bailment, 
Gent  Dig,  U  77-79,  81-^;  Dec.  Vig.  |  1&*] 

B.  TaoTSB  AND  GoNTsnsioN  (i  17*)— Right  or 

Action— TnxB  or  Plaintift. 

Oae  who  holds  personal  property  as  se- 
cnrity  tor  a  debt  may  maintain  trover  for  its 
recovery  from  one  wlio  wrongfully  wltliholds 
possession  thereot 

[Bd.  Note.— For  otber  eates,  see  Trover  and 
Conversion,  Dec  Dig.  1 17.*] 

4.  Pkbjudzoial  Ebbob— SumcisNOT  OP  En- 

DEKCE. 

'  There  was  no  prejndlcial  error  in  the  ex- 
cerpts from  the  charge  objected  to,  and  tiie 
evlaence  anthoriied  the  verdict 

Error  from  City  Conrt  of  Newnan ;  W.  A. 

Post,  Judge. 

Action  by  Mrs.  P.  K  Woodruff  against  W. 
P.  Gearreld  and  others.  Judgment  for  plaln- 
tlfr,  and  defendants  bring  error.  Affirmed. 

Hall  ft  Jones  and  T.  G.  Farmer,  Jr.,  all  of 
Newnan.  for  plalntifls  in  error.  W.  Q,  Post, 
of  Newnan,  for  defendant  in  error. 

HILL,  0.  J.   Jadgment  affirmed. 


{13  Ga.  App.  461) 

HOBBS  T.  TATLOB  et  al.   (No.  4,864.) 
(Conrt  oC  Appeals  of  Georgia.   Sept  17, 1918.) 

f8vUabli$  hv  the  Oouri.) 

Fbiitoifal  and  Subbtt  (S  156*)  —  Action — 
Plea. 

Suit  was  brought  on  a  forthcoming  bond 
alleged  to  have  been  executed  by  two  named  mi- 
nors as  principals  and  the  defendants  as  sure- 
ties. The  defendanta  pleaded  that  they  did  not 
sign  the  bond  sued  on  as  sureties  for  the  mi- 
nors, but  that  they  did  execute  a  forthcoming 
bond  for  one  Warren  aa  principal,  and  that 
since  its  execution  it  was  altered,  without  their 
knowledge  or  consent,  so  as  to  make  It  appear 
that  the  two  minors  named  in  the  petition  had 
signed  the  bond  by  Warren  as  agent  and  next 
friend.  The  undisputed  evidence  established 
the  truth  of  this  plea.  Held,  the  trial  Judge 
did  not  err  in  refusing  to  strike  the  plea  over 
the  objection  that  it  was  not  alleged  therein 
that  the  alteration  referred  to  was  fraudulently 
made,  and  it  was  not  error  to  direct  a  verdict 
in  favor  of  the  defendants.  Hie  effect  of  the 
idea  was  to  set  up  that  the  defendants  had  not 
executed  the  contract  sued  on,  and  that  for 
this  reason  they  were  entitled  to  be  discharged. 
The  plea  was  not  governed  by  the  general  role 
in  reference  to  fraudulent  alteration  of  instru- 
ments. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  B  423-426;  Dea  Dig. 
I  166.*] 

Error  from  Ci^  Court  ct  Dublin;  J.  B. 
Hicks,  Judge. 

Action  A.  L.  Hdbbi,  administrator, 
against  W.  B.  Taylor  and  ottaers.  Jndg- 
ment  for  defendants,  and  plaintiff  brings 
error.  Affirmed. 

Jas.  A.  Thomas,  of  Dublin,  for  plalntlfF 
In  error.  S.  P.  New,  of  DabUn,  for  defend- 
ants in  error. 

HILL,  G.  J.  Judgment  affirmed. 


(U  Oa.  App.  4C7} 

JOSBPB  DRY  GOODS  CO.     HOBCB  FAT> 
TEBN  GO.   (No.  4,762.) 

(Court  of  Appeals  of  Georgia.  2S,  1913.) 

(ByUahu»  hy  the  Court.) 

Sales  (I  363*)— Action  fob  Pbicb  —  Dibbc- 
TXON  OF  Vebdict— Evidence. 

The  written  contract  sued  on  being  anam- 
blguons  in  its  terms,  and  it  being  admitted  that 
the  defendant  had  not  complied  with  the  provi- 
sion of  the  contract  which  authorised  the  de- 
fendant to  return  to  the  plaintiff  and  receive 
credit  for  certain  patterns  not  sold  by '  the 
defendant  and  there  being  no  facts  in  evidence 
which  would  excuse  the  noncompliance  with  the 
contract,  the  plaintiff  was  entitled  to  recover 
the  full  amount  sued  for,  and  there  was  no  er- 
ror in  directing  the  jury  so  to  And. 

Dfg.  I  1064;  Dec  Dig.  {  SCO?]  ^ 

Error  from  Superior  Court,  Baldwin  Comi- 
ty; J.  B.  Park,  Jn^e. 

Action  by  tba .  Home  Pattnn  Company 
against  the  Josepb  Dry  Ooode  Company. 
Judgment  for  plalntUT,  and  defmdant  brings 
error.  Affirmed. 

Hlnea  ft  Vinson,  of  Milledgeville.  for  plain- 
tlff  in  error.  D.  S.  Sanford*  of  UUIedge- 
vWe,  tot  defeiidBnt  in  orror. 

BDSSELU  X  Jndgmoit 


NEWTON  T.  OOOPEB. 
(Court  of  Appeals  of  Georgia. 


OS  Oa.  App.  450 
(Nq.  6,024.> 
Sept  17, 1818.) 


(ByUabue  by  the  Court.) 

1.  Pabbnt  AND  Child  ({  6*)  —  Cohtbol  or 
Child— Abandonment  bt  Pabent. 

By  abandonment  of  his  family  a  father 
loses  parental  control  over  his  minor  i^dren 
and  the  right  to  thdr  services  and  tiie  pro- 
ceeds of  their  labor.  Civil  Code  1910,  I  3021 ; 
Southern  Railway  Co.  v.  Flemister,  120  Ga. 
624,  48  S.  B.  16a 

[fid.  Note.— For  other  cases,  see  Parent  and 
GhUd  Cent  Dig.  B  70-78,  76.  7«:  Dec.  Dig. 
%  5.*] 

2.  Pabent  and  Child  (f  5*)— Eabnihob  of 
Child — Rights  of  Mornxip. 

A  mother,  who  has  the  care  and  custody  of 
a  minor  child  who  has  been  abandoned  by  his 
father,  is  entitled  to  the  services  of  the  child 
and  the  proceeds  of  his  labor.  Savannah  Rail- 
way Co.  V.  Smith.  93  Ga.  742,  21  S.  E.  157; 
Amos  V.  Atlanta  Railway  O.,  104  Ga.  800.  31 
a  E.  42. 

[Ed.  Note.— For  other  cases,  see  ^rent  and 
ChUd.  Ont  Dig.  11  70-78,  76,  76;  Dec.  Dig. 
I  6.*) 

3.  Pabent  and  Child  (|  6*)  —  Aonon  ran 
Child's  Eabninqs— Necessities. 

Where  a  parent  sues  one  who,  without  his 
consent,  bad  employed  his  minor  son,  to  recov- 
er the  value  of  the  son's  services  whue  employ- 
ed by  the  defendant,  the  latter  has  the  right  to 
set  off  the  value  of  necessaries  supplied  by  him 
to  the  minor  during  the  employment  Culber- 
son V.  Alabama  Construction  Co.,  127  Ga.  CfOB; 
56  a  E.  766.  9  U  B.  A.  (N.  &)  411,  9  AanT 
Cas.  607. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  U  77-86;  Dec.  Dig.  |  6.*) 
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4.  Fabxst  ahd  Geilo  (I  6*)  —  AonoR  fob 
GHiz.D*fl  EABKiiras— NvcKaamss. 

Applrlnr  the  foregolnf  principles  to  the 
teidmonj  of  the  plaintiff  ai  let  forth  in  th« 
answer  of  the  Joatice  of  the  peace,  the  TenJict 
in  her  favor  wai  warranted.  Under  her  testi- 
nony  the  sum  recovered  was  less  than  the  vol- 
De  of  the  minor's  serrices,  after  dedacting  the 
unoont  expended  hj  the  defendant  tor  neces- 
■ories.  There  was  no  error  in- overmling  the 
certiorari. 

[Ed.  Note.— For  other  t^ses,  tee  Parent  and 
ChUd,  Cent.  V\g.  H  77-85;  Dec  Dig.  f  6.*] 

.Error  from  Superior  Coort,  Fayette  Gonn- 
tr;  Robt  T.  Daniel,  Judge. 

Action  by  Mattie  Cooper  against  Horace 
Newton.  Judgment  for  plaintiff  In  Justice's 
court,  and  from  tbe  refusal  of  certiorari  by 
the  superior  court  tbe  defendant  brings  wror. 
Affirmed. 

Lester  0.  Dickson,  of  Fayettevllle,  for 
plaintUt  In  enor.  H.  A.  Allen,  of  Senola,  for 
defendant  in  error. 

POITLB,  J.  Judgment  afflmwd. 


(U  a&.  App.  4S7) 

JONES  BELLE  ISLE. 
(Court  of  Appeals  of  Georgia. 


(No.  4,902.) 
Sept.  16,  1918.) 


1.  Stthdat  <i  11*)— GoHTBAcrs— Eight  to  H»- 

VOBOB. 

A  contract  made  on  Snnday  in  furtherance 
of  work  of  the  ordinary  calling  of  one  of  the 
contracting  parties  cannot  be  enforced  by  him. 

[Ed.  Note.— For  otlier  eases,  see  Sunday, 
Gent.  Dig.  H  80-34;  De&  DlgT}  U.*] 

2.  StTHSAT  (I  IS*)  —  G0NTai.0T8  —  RATinOA- 
TXOIf. 

Where  one,  in  pnrsnance  of  the  work  of 
his  ordinary  caUing,  lets  to  another  on  Sunday 
a  conveyance  which  is  used  on  that  day,  a  sab- 
•CQoent  promise  by  the  user  to  pay  for  the  coq< 
Teyance,  made  on  a  secular  day  without  any 
new  consideration,  will  not  support  an  action, 
either  for  tbe  sum  aereed  to  be  paid  or  upon 
an  aocoont  for  the  Taiue  of  the  hire  of  the  con- 
veyance. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Gent. 
Dig.  146;  Dec  Dig.  !  15.*] 

Error  from  Superior  Court,  Fulton  County; 
Geo.  L.  Bell,  Judge. 

Action  by  A.  L.  Belle  Isle  against  H.  T. 
Jones.  Judgment  for  plaintiff,  and  defend- 
ant  brings  error.  Reversed. 

J.  EL  ft  U  F.  IfcGlelland  and  M.  Hersberg, 
all  of  Atlanta^  for  plaintiff  in  ernHr.  Toimg 
H.  Fraser,  of  Atlanta,  for  defendant  in  error. 

FOTTLB,  J.  Suit  was  bronKht  to  reoorer 
for  tbe  Ure  of  antomobUea.  Hie  defendant 
pleaded  that  the  contract  sued  on  was  made 
and  performed  on  Sunday.  The  evidence 
allows  that  on  Saturday  nl^t.  May  26,  1918, 
about  10  o'clodc,  the  defendant  rmted  an 
antomobfle  from  the  plaintiff  tor  the  purpose 
of  calling  on  some  friends.  The  driver  was 
told  to  wait;  and  some  time  after  12  o'clock 
the  defoidant  ordered  another  machine,  and 


both  ef  them  woe  need  by  him  for  several 
boon  on  Sunday  motnlng  in  riding  for  pleas- 
ure, or  as  one  witness  described  in  "joy 
riding,"  which  seems  to  be  a  term  peculiar^ 
applicable  to  pleasure  trips  in  automobiles. 
Several  days  after  tbe  ride  the  defendant 
promised  to  pay  the  plalntlfl  the  account 
sued  on.  The  plalntUTs  ordinary  and  nsoal 
business  was  letting  automobiles  for  hire. 
Tbe  plaintiff  prevailed,  and  the  defendant's 
petition  for  certiorari  was  overruled. 

[1]  1.  The  pursuit  of  one's  ordinary  call- 
ing on  Sunday,  bxcept  from  necessity  or  for 
cbari^,  Is  a  crime.  Penal  Code,  i  416.  The 
law  will  not  enforce  a  contract,  the  perform- 
ance of  which  is  miade  peuaL  The  crime  la 
punished,  and  tbe  criminal  must  likewise 
lose  the  fruits  of  the  illegal  act.  Ford  v. 
Thomason,  11  Ga.  ^p.  859,  75  &  XL  268. 
Hence  it  is  that  the  court  will  not  enforce 
a  contract  made  on  Sunday  In  furtherance  of 
one*s  ordinary  business.  Calhoun  v.  Phll- 
Ups,  87  Ga.  482,  13  S.  E.  693;  Smith  v.  Ohris- 
tian,  6  Ga.  App.  269,  64  8.  E.  1002;  Dorougb 
T,  Equitable  Mortgage  Go.,  118  Ga.  178,  45 
S.  E.  22.  Generally  if  a  contract  founded 
upon  an  lU^al  consideration  is  executed.  It 
will  be  left  to  stand.  If  it  be  executory, 
neither  party  can  enforce  It  Watklns  v. 
Nugen,  118  Ga.  372,  45  B.  E.  202.  As  letting 
automobiles  for  pleasure  rides  was  a  work 
neither  of  charity  nor  of  necessttgr,  the  con- 
tract as  to  the  automobile  hired  on  Sunday 
was  void  ab  Initio. 

[2]  2.  If  one's  ordinary  calling  Is  lawful, 
a  contract  made  In  fnrthnance  thereof  is 
neither  illegal  nor  lumioraL  If  made  on  Snn- 
day, it  is  unenforceable  solely  because  the 
state,  in  the  exercise  of  Its  police  power,  has 
prohibited  the  dtlzen  from  pursuing  his  usual 
buslnees  or  calling  on  the  Sabbath  day.  A 
contract  founded  upon  a  con^oratlon  which 
is  neither  illegal  nor  Inunoral  may  be  subse- 
quently ratified,  even  though  it  Is  unenforce- 
able ab  initio  because  made  on  a  day  on  which 
the  law  prohibits  it  from  being  ezecnted. 
Hence,  if  a  contract  of  sale  be  made  on  Sun 
day  and  the  piopwty  delivered  to  the  pur 
chaser,  bis  retention  of  it  after  the  e]^ra 
tlon  of  Snnday.  would  amoont  to  a  zatlflca' 
tion  and  render  talm  liable  for  Uie  pundiase 
prlcew  And  where  a  contract  la  made  on  Sun- 
day, and  the  parties  proceed  to  carry  it  ou 
im  a  anbseonent  day,  both  will  be  bound. 
McAoliffe  TauChan.  135  Ga.  862,  70  B.  E. 
322;  33  L.  B.  A.  (N.  S.)  200,  Ann.  Cas.  1912A, 
290;  Bryant  t.  Boose,  66  Ga.  48&  In 
Meriwether  Smith.  44  Ga.  641.  it  was  held 
that,  where  a  contract  for  labor  was  made  on 
Snnday  and  afterwarda  performed  by  the 
laborer  on  a  secolar  day,  tlie  promisor  could 
not  set  up  the  illegality  ot  the  contract  In 
that  case  the  distinction  is  clearly  drawn 
between  a  suit  to  enforce  a  promise  or  under- 
taking entered  into  on  Sunday  and  a  suit 
on  a  contract  made  on  Snnday  where  the 
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thins  td  be  done  was  afterwards  performed. 
As  was  said  by  Judge  McCay:  "It  would 
be  a  fraud,  In  one  who  has  lee^ved  the 
conslderaticm  of  a  contract  on  a  week  day, 
to  set  tip  the  Invalidity  of  fbe  contract  be- 
cause made  on  Sunday.  He  reafflrms  the  con- 
tract receiving  the  consideration."  In 
Bendroas  t.  State,  6  Oa.  App.  176,  62  S.  E. 
728,  this  conrt  held  that  a  laborer  could  not 
be  prosecuted  for  refusing  to  perform  a  con- 
tract of  labor  executed  on  Sunday;  but  It 
appeared  that  no  afflrmatlye  action  bad  been 
taken  ratl^ing  the  contract  on  a  secular  day. 

The  consideration  of  the  contract  Into 
which  the  defendant  entered  In  the  present 
case  was  neither  Illegal  nor  Immoral.  The 
services  were  rendered  by  the  plaintiff.  The 
defendant  was  not  bound  by  Ms  promise  to 
pay  made  on  Sunday,  nor  would  he  be  held 
bound  by  the  implied  promise  to  pay  arising 
from  the  acceptance  of  the  services.  It  is 
an  anomaly  to  speak  of  the  ratification  of  an 
agreement  which  never  had  any  legal  exist- 
ence as  a  contract  Day  v.  McAllister,  16 
Gray  (Mass.)  433 ;  Butler  v.  Lee,  11  Ala.  886, 
46  Am.  Dec.  230.  Perhaps  It  is  more  accu- 
rate to  say  that,  where  a  sale  Is  made  on 
Sunday,  the  retention  of  the  property  on  a 
secular  day  will  be  treated  ss  evidence  of  a 
new  promise  to  pay,  the  continued  use  of  the 
property  being  sufficient  consideration  for 
the  promise,  though  upon  principle  it  seems 
that  the  new  promise  ought  to  be  confined 
to  the  value  of  the  property  and  not  to  the 
amount  contracted  to  be  paid  on  Sunday. 
None  of  the  cases,  however,  extend  this  rule, 
the  soundness  of  which  has  been  doubted 
(Ladd  V.  Bogers,  11  AUen  [Mass.]  209;  Tll- 
lock  V.  Webb,  56  Me.  100).  to  a  case  where  the 
conslderatlou  has  been  consumed  on  Sunday 
and  the  status  cannot  be  restored.  The  own- 
er of  the  automobile  knew  it  was  illegal  to 
let  bis  machine  on  Sunday.  With  this  knowl- 
edge he  took  the  risk  of  voluntary  payment 
by  the  defendant.  The  contract  was  wholly 
executed  on  Sunday;  nothing  remained  to 
be  done  but  to  pay  for  the  use  of  the  ma- 
chine. The  new  promise  to  pay  was  founded 
upon  no  new  consideration,  and  there  was 
no  such  obligation  to  pay  as  would  support 
tbe  new  promise.  The  hirer  of  the  automo- 
bile was  engaged  In  an  illegal  act,  one  which 
Is  denounced  by  our  law  as  a  crime.  The 
original  promise  to  pay  was  made  in  further- 
ance of  a  crime.  Therefore  it  could  not 
furnish  a  consideration  for  a  new  promise 
made  on  a  secular  day.  Catlett  v.  M.  B. 
Church,  02  Ind.  866.  30  Am.  Bep.  197.  There 
is  no  reason  why  tbe  courts  should  be  solicit- 
ous to  aid  one  who  violates  the  Sunday  law 
to  reap  the  fruits  of  his  illegal  act  It  is 
the  declared  policy  of  this  state  that  no  one 
shall  pursue  the  work  of  bis  ordinary  calling 
on  Sunday.  To  allow  the  plaintiff  to  recover 
In  this  case  would  encourage  the  violation 
of  the  Sunday  law.  Tbe  purpose  of  the  law 


(Ga. 

is  to  discourage  and,  as  far  as  possible,  pro- 
hibit work  on  the  Sabbath  day  save  that 

which  Ib  done  of  necessity  or  for  cbarlty. 

The  plaintiff  had  no  right  to  tet  fai«  aato- 
moblle  for  hire,  and  the  defendant's  j/rom- 
Ise  to  pay  amounted  to  nothing.  Of  conrae, 
as  to  Oie  machine  used  on  Saturday,  he  la 
liable  to  the*  extent  of  its  use  on  that  day, 
and  to  this  axtent  tbe  plaintUE  is  entitled 
to  recoTor. 

Judgment  reversed. 


(18  Ga.  App.  4SS) 

IVET  V.  LOUISVILLE  &  N.  B.  GO.  et  aL 
(No.  4,901.) 

(Court  of  Appeals  of  Georgia.   Sept  28,  U13.) 

fSyUahut  by  th«  OourtJ 

PrrmoN— SuinciENor— Gbnesal  DnuKBEa. 

As  against  a  general  demnrrer,  tiie  petitiOD 
set  forth  a  cause  of  action  (or  the  recovery  of 
the  sum  paid  by  plaintiff  (or  transportation 
from  Sparta  to  Atlanta  over  the  defendant's 
railroad.  As  to  other  elements  of  damage, 
the  petition  set  forth  no  cause  of  acti<ni.  John- 
son V.  Seaboard  Air  Line  Bailway,  13  Ga.  An>. 
— ,  79  S.  B.  91. 

Error  from  City  Court  of  Sparta ;  R.  W. 
Moore,  Judge. 

Action  by  Pelham  Ivey  against  the  Louis- 
ville &  Nashville  Ballroad  Company  and 
others.  Judgment  for  the  d^endanta.  and 
plaintiff  brings  error.  Beversed. 

R.  H.  Lewis,  of  Sparta,  for  plaintiff  in  er- 
ror. Jos.  B.  St  Bryan  Cummlng,  o(  Augusta, 
and  Burwell  &  Floning,  of  Sparta,  for  de- 
fendants in  error. 

BTTBSEU^  J.  Jodgment  xevema. 


(U  Ga.  App.  4») 

SAI/rSR  V.  BBTTISON.   (No.  4,03a) 
(Court  o(  Appeals  of  Georgia.   Sept  28,  1913.) 

(Syttahiu  by  Ote  OourtJ 

Justices  or  thB  FSaoi  Q  197*)— Bkvuw— 

Cebtiobasi. 

To  entitle  a  plaintiff  In  certiorari  to  an- 
other trial,  he  must  show  error  in  the  trial 
under  review.  The  pl^ntiff  In  the  lower  court 
(the  defendant  In  certiorari)  foreclosed  a  mort- 
gage, and  tbe  defendant  interposed  an  affidavit 
of  iUegality,  based  solely  upon  tbe  ground  that 
the  property  upon  which  tbe  levy  was  made  was 
homestead  property  and  exempt  from  the  debt 
for  which  the  mortgage  was  given.  The  mort- 
gage contained  a  waiver  of  homestead,  and  the 
record  does  not  disclose  any  evidence  tending  to 
show  that  the  nature  of  the  exemption  con- 
ferred by  tbe  homestead  was  such  as  to  defeat 
the  lien  of  the  mortgage.  The  property  having 
been  found  subject  in  the  justice's  conrt  the 
burden  was  upon  the  plaintiff  in  certiorari  to 
show  some  legal  reason  why  this  judgment  was 
erroneoua  Having  faDed  to  show  error  In  the 
judgment,  the  certiorari  shonld  have  been  over- 
ruled. 

[Ed.  Note. — For  other  cases,  see  Jasticea  of 
the  Peace,  Cent  Dig.  |S  768-771;  Dec  Dig. 
§  197.*] 
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Error  from  Superior  Court,  Mitchell  Conn* 
tj;  Frank  Park,  Judge. 

AcUoD  by  T.  W.  Salter  against  W.  H.  Bet- 
tison.  Judgment  for  plaintiff.  From  tbe 
sustaining  of  a  certiorari  In  the  superior 
court,  plaintiff  brings  error.  Reversed, 

W.  V.  Coster,  of  Balnbrldce^  for  plaintiff 

in  error. 

RUSSBIiU    •  Jndsmokt  reTeEse& 


ri3  Ga.  App.  4tt) 

HBBBIMG  T.  FIRST  NAT.  BANK  OF 
VIENNA.    (No.  4,925.) 

(Court  cf  Appeals  of  Georgia.  Sept  23. 191S.) 

(SvUahut  hy  the  Court  J 

L  Bnxa  AND  NoTm  Q  330*)— AssntmBNTs 
(I  84*)— Bona  Fids  Holdbb  of  Not»— Nk- 

CBBSITT  OF  InDOBSEMENT. 

To  enable  the  bolder  of  a  promissor;  note 
payalde  to  another  to  assert  succesafuUy  the 
rights  of  a  bona  fide  purcbaser  Ua  value,  it 
must  appear  tbat  tbe  payee  forniatly  indorsed  or 
Bseifnied  it  in  writing  to  the  bolder  before  Its 
maturity. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  SI  794-804;  Dec  Dig.  S  380  ;* 
Asrignment^  Cott.  Dig.  IS  67-71;  Dec  Dig. 
S  34.*3 

2.  Bills  and  Notes  (1  4S2*)— Etidbiiok  i% 
432*)— Pabol  Dbfekbes— Wahx  of  Gonud- 

EBATION. 

The. consideration  of  a  promissory  note  Is 
always  a  proper  subject  of  inquiry,  and  the  an- 
swer of  tbe  defendant  in  this  case  waa  not  de- 
murrable upon  the  ground  tbat  bis  counter- 
claim antedated  the  note  wbicb  was  the  basis 
of  the  action.  Tbo  case  is  cloirly  distinguish- 
able from  tbat  of  Turner  t.  Pearson,  9&  Ga. 
515,  21  S.  E.  104,  and  similar  cases. 

[Ed.  Note.— For  other  cases,  see  Bills  aud 
Notes,  Cent  Dig.  S|  1303,  1352-1864,  1367- 
1376;  Dec.  Dig.  |  452;*  Evidence,  Cent  Dig. 
a  1981-1989;  X)ec.  Dig.  |  432.»] 

Error  from  City  Court  of  Vienna;  W.  H. 
Lasseter,  Judge. 

Action  by  the  First  National  Bank  of  Tl- 
enna  against  T.  L.  Herring.  Judgment  for 
plaintiff,  and  defeodant  brings  enot.  Re- 
versed. 

Jere  M.  Moor^  of  Montezuma,  for  plaintiff 
in  error.  Watts  Powell,  of  Vienna,  for  de- 
fendant In  mar. 

RnSSELL^  J.  The  salt  was  upon  two 
promissory  notes  signed  by  the  plaintiff  in 
error.  The  notes  were  payable  to  tbe  Vienna 
Cotton  Oil  Company,  and  were  not  Indorsed 
or  assigned  In  writing.  Tbe  petition  was 
filed  In  the  name  of  the  Vienna  Cotton  Oil 
Company,  for  the  use  of  the  First  National 
Bank  of  Vienna,  and  alleged  an  Indebtedness 
on  tlie  part  of  the  defendant  of  $881.70,  be- 
sides interest  and  attorney's  fees.  On  mo- 
tion of  tbe  plaintiff  the  petition  was  amended 
by  striking  the  words  "Vienna  Cotton  Oil 
Company  for  the  nse  of,"  and  thus  the  case 


proceeded,  with  tbe  First  National  Bank  e< 
Vienna  as  plaintiff,  suing  tar  its  own  nse. 
The  court  stmck  tbe  answer  nf  the  defend- 
ant, and,  npon  the  peUtlon  as  amended,  ren- 
dered judgment  against  the  defendant  for 
the  full  amount  set  forth  In  the  petition. 
The  motion  to  amend  the  plaintiff's  petition 
was  made  in  response  to  a  motion  on  the 
part  of  tbe  defendant  to  strike  the  peUtlon. 

[1]  We  titlnk  the  trial  Judge  erred  in  ren- 
dering Judgment  against  the  defendant,  for 
there  was  no  evidence  which  authorized  the 
plaintiff  to  recover.  The  statement  In  the 
petition  that  the  plaintiff  "was  the  owner  in 
due  course  of  business  of  said  note  before 
maturity"  Is  a  mere  conclusion  of  the  plead- 
er, and  is  wholly  nnsupported  by  anything  In 
the  record.  The  notes  themselves  were  not 
n^Cotiable  without  indorsement,  tor  payment 
was  stipulated  to  be  made  to  the  Vienna 
Cotton  Oil  Company.  "Unless  a  promissory 
note  Is  made  payable  to  bearer,  it  is  not  pro- 
prio  vigore  negotiable  In  the  strict  legal 
sense;  it  is  wanting  In  the  final  requisite 
which  Imparts  to  it  the  quality  of  negotia- 
bility, viz.,  indorsement.  By  this  act  alone 
can  it  become  negotiable,  and  therefore  it 
follows  tbat  he  who  receives  it  before  in- 
dorsement does  not  take  it  as  negotiable  pa- 
per; and  not  b^g  thus  negotiable,  he  takes 
■subject  to  the  equities  between  the  parties." 
Benson  v.  Abbott,  95  Ga.  75,  76,  22  S.  E.  129. 
Furthermore,  the  interest  of  the  oil  compa- 
ny in  the  note,  and  its  title  thereto,  could  not 
he  passed  except  In  writing.  "Where  a  note, 
draft,  or  check  Is  made  payable  to  order,  the 
indorsement  of  the  payee  is  necessary  to 
transfer  the  legal  title  to  another.  Without 
such  indorsement,  tbe  transferee  takes  the 
paper  as  a  mere  chose  in  action,  and  to  re- 
cover upon  It  must  aver  and  prove  the  con- 
sideration." Farrls  v.  Wells,  68  Ga.  604. 
There  being  no  averment  in  the  petition  In 
the  preset  case  as  to  what  was  tbe  consid- 
eration, and  no  proof  that  there  was  any  con- 
sideration by  reason  of  which  the  tltie  of  tbe 
oil  company  to  the  note  passed  to  the  bank, 
the  bank  was  not  entitled  to  recover  against 
tbe  defendant  even  though  the  oil  company 
might  have  been  able  to  do  sa 

It  la  no  defense  to  an  action  on  a  note, 
brought  by  the  holder  of  the  1^1  title  to 
the  note,  that  be  has  no  pecuniary  interest 
in  the  suit;  but  the  bolder  of  a  note  paya- 
ble to  another,  whi<^  has  not  been  indorsed 
or  assigned  in  writing,  cannot  bring  an  ac- 
tion thereon  in  his  own  name,  but  must  nec- 
essarily use  tiie  nanw  of  the  holder  of  the  le- 
gal UUe,  as  suing  for  his  use.  See  Hartford 
Insurance  Company  t,  Amos,  98  Ga.  634,  25 
S.  E.  576,  in  which  it  waa  held  tliat  a  de- 
murrer to  an  action  brought  upon  a  policy  of 
fire  insurance  by  a  person  other  than  the 
one  to  whom  the  policy  was  issued  should 
have  been  sustained,  though  the  declaration 
alleged  that  the  latter  had  "for  a  valuable 
consideration  transferred  and  M^g^^^^j^ 


■For  otlMT  oases  ass  i 
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d^vend  aaSA  policy  of  Insorance  to  the  pe- 
ttttoner.**  Under  oar  Code  (CtvU  Code,  { 
»6CiO  an  cboaes  In  fteUoa  are  awlgiuitle;  bat, 
as  hdd  by  the  Snpreme  Court  in  oonBtruing 
this  sectKm  of  the  Code,  the  asd^ament  must 
be  in  writing.  Bartftwd  Inraranee  Company 
V.  Amo%  Bopra;  Turk  t.  Cook,  68  Ga.  681; 
DanM  T.  Ikrrer,  70  Ga.  206;  Hatcher  t. 
Bank,  79  Ga.  647,  B  8.  EL  111;  Riley  T. 
Hicfc%  81  Ga.  272,  T  S.  HL  178;  Flrat  National 
Bank  t.  Hartman  Steel  Co..  87  Ga.  488,  IB  S. 
B.  686.  Byen  after  the  court  had  erroneously 
OTermled  the  deToidant's  motion  to  stifke 
the  petition  as  amended,  the  plaintiff  in 
this  case  was  certainly  not  entitled  to 
cover,  in  the  ahsmce  of  proof  that  the  tran» 
far  was  upon  consideration. 

.[2]  2.  In  view  of  the  fSct  that  It  Is  only 
aa  to  a  bona  flde  porchaser  before  maturity 
that  ttie  maker  at  a  note  Is  precluded  from 
setting  np  equities,  the  court  erred  in  strik> 
ing  the  defendant^!  answer.  In  tlie  state  of 
the  ideadhigs  there  was  nothing  to  show  that 
the  plaintiff  bai^  was  a  bona  flde  purchaser 
before  matnri^  of  tlie  notes  in  question;  and 
for  this  reason  the  detttidant  was  not  pre> 
eluded  from  showing  (as  he  aTerred  in  hlsi 
plea  to  be  the  case)  that  the  eonsiduatlon 
of  the  notes  liad  partially  failed. 

Judgment  reversed. 


(13  Gi.  App.  «S> 

WATTBRS  T.  SOUTHERN  FIXTURB  & 

CABINET  00.   (No.  4,764.) 
(Court  of  AppeaU  of  Oeoisia.    Sept.  28,  101&) 

1.  ATTACHlfSNT  (S  199l*>— DlSaHABOH  BT  BB- 

CUEITT— BimcT. 

Where  property  which  has  been  attached 
has  been  replevied,  the  attachment  1b  dissolved, 
the  bond  1b  substituted  for  the  property,  "and 
the  case  stands  as  if  it  bad  been  founded  on 
ordinary  principle."  ThompsoD  t.  Wright,  22 
Oa.  61S;  Canip  v.  Cahn.  53  Ga.  668;  Walter 
V.  Kierstead,  74  Ga.  18  (5a);  Woodbridge  t. 
Drought,  118  Ga.  671,  46  S.  E.  266. 

[Ed.  Note,— For  other  cases,  see  Attachment, 
Cent.  Dig.  IS  637-^9 ;  Dee.  Dig.  i  192.*] 

2.  ATTACnMENT     Q     338*>~LlABILITIKS  OH 

Bond— Bond  fob  Release— Judohsnt. 
Where  an  attachment  has  been  dissolved 
by  the  giving  of  a  replevy  bond,  and  <hi  the  trial 
a  general  'verdict  is  retamed  in  favor  of  the 
plaintiff  for  the  amount  of  his  claim,  it  Is  law- 
ful for  the  plaintiff  to  take  judgment  against  the 
defendant  and  bis  securitieB  upon  the  replevy 
bond.   GiT.  Code  1010^  %  611S. 

[Ed.  Not&— For  other  cases,  sea  Attachment 
Cent  Dig.  »  1228-1282;  Dec  Dig.  I  838.*] 

8.  Motion  to  Set  Abide  JuDauin^DainAlta 
The  court  did  not  err  in  OTermliiv  the  mo- 
tion to  set  aside  the  judgment. 

Error  from  Superior  Court,  VlayA  County ; 
J.  W.  Maddox,  Judge. 


Action  by  tlie  Soiith«n  VlJctiiM  *  CaltfneC 
Company  against  A.  W.  Wattera.  Judgment 
for  ^alntiff,  and  deCndant  brlnci  enor.  Af- 
firmed. 

Bubanhs  &  Mebaae^  of  Rome,  for  plaintiff 
In  erRHT.  Sharp  ft  Sbaip,  of  Bome^  for  de- 
fendant In  error. 

BUSSBLE^  J.  Judgment  affirmed. 


(U  Oa.  i«p.  «;) 

CARPENTER  t.  FIRST  NAT.  BANK  OF 
SANDERSVILLB.   (Nos.  4^046-4,9500 
(Court  of  Appeals  of  Georgia.   Sept  23,  1918J 

(BvUahiu      th€  Court.} 

Apfbax.  and  Ebbob  (I  267*)— BzcKCnoi^  to 
Final  Jddohent— Neobssitt. 

Suit  was  brought  on  a  promissory  note. 
The  bill  of  exceptions  recites  that  the  court 
passed  "an  order  refasing  an  amendment  to  an 
original  plea  filed  by  the  defendant,  and,  on  de- 
murrer, struck  the  plea  and  amended  juea  and 
entered  judgment  for  the  plaintiff."  The  only 
assignment  of  error  in  the  bill  of  exceptions  is 
in  the  following  language:  "To  the  action  of  the 
court  in  refusing  the  amendment  to  tbe  original 
answer  the  plaintiff  in  error  excepted,  and  now 
excepts  and  assigns  the  same  as  error,  on  the 

Sound  that  the  same  was  contrary  to  law.** 
eld.  that  the  writ  of  error  in  each  case  must 
be  dismissed.  To  confer  Jorisdiction  upon  this 
court,  it  was  essential  that  error  be  assigned 
upon  the  final  judgment.  The  judgment  refus- 
ing to  allow  the  amendment  to  the  defendant's 
plea  was  not  a  final  judgment;  nor  would  a 
judgment  allowing  the  amendment  have  effected 
a  final  disposition  of  the  case.  A  mere  specifica- 
tion of  a  final  judgment  is  not  so^cienL  There 
must  be  at  least  a  general  assignment  of  error 
on  the  final  judgment;  else  this  court  Is  without 
jurisdictitm  to  determine  any  Interlocutory  rul- 
ing made  during  the  progress  of  the  trial.  The 
question  of  practice  Is  controlled  by  the  dedsion 
of  the  Supreme  Court  in  Lyndon  v.  Georgia  By. 
&  Electric  Co.,  129  Oa.  363,  58  S.  E.  104?:  S^ 
also,  McCranie  v.  Shlpp,  10  Oa.  App.  544,  73 
S.  E.  701;  Simmons  t.  Peagler.  7  Ga.  App. 
262.  66  S.  B.  629;  Whldden  t.  Meny,  8  Ga. 
App.  664,  69  S.  B.  1086;  Neal-Blum  Go.  v. 
Zeigler,  11  Ga.  App.  278,  76  S.  E.  142-  Mer- 
tins  v.  Pritchard.  136  Ga.  643.  70  S.  B.  328.  and 
cases  cited. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  M  144771460,  im-157S, 
1581;  Dec.  Dlg.l2OT.*] 

Error  from  City  Court  of  LoulsTUle;  W. 
L.  PUlUpa,  Judge. 

Separate  actions,  by  the  Elrst  National 
Bank  of  SandersvlHe  against  O.  L,  Carpenter, 
J.  T.  O'Neal.  C.  W.  Churchill.  J.  O.  Kelly, 
and  J.  W.  Pllcher.  Judgments  for  the  plain- 
tiff, and  defendants  bring  error.  ^Wts  of 
error  dismissed. 

B.  N.  Hardeman,  of  Lonisrille,  for  plain* 
tiffs  in  error.  Gross  &  Swlnt  and  Brans  A 
Evans,  all  of  Sanderariliek  for  defendant  la 
error. 

RCSSELL.  J.   Writs  of  wror  dismissed. 
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03  OA.  App.  «7) 
UcGUDNDON  t.  TBOIPUS  COTTON  OIL 
GO.   (No.  4,888.) 

(Coort  of  AppMda  of  Cteoigia.  S«pt  28. 1S183 

^fiirna«M  by  t»«  CoiirtJ 
Appkax  and  Ebbob  (!  "nSS*)— AflsiainiBnTB  or 

EiBBOB— NECESaiTT. 

•  There  beins  no  aaBignment  of  error  In  the 
UU  of  eueptiou  upon  any  mllnc  or  Judgment, 
no  Qnettion  is  preiented  for  the  ded^on  of  this 
conrt,  and  ^e  writ  of  error  mtut  be  dlamiaaed. 

[Sid.  Note.— For  other  eases,  see  Appeal  and 
BgN^  Cent  Z>is.  i|  8086-8089;  Dec.  Dig.  i 

Erxm  from  Clt7  Court  of  Oarrolltrai; 
James  BeaU,  Judge. 

Action  between  Oteen  McClendon  and  tbe 
Temple  Cotton  Oil  Company.  Judgment  tor 
tbe  Temple  Cotton  Oil  Company,  and  Mc- 
Cloidon  brings  error.  Writ  of  eocror  dl»- 
missed. 

J.  O.  Newell,  of  Carrollton,  for  plalntUC  in 
error.  Orlfflth  &  Matthews,  of  Buchanan, 
and  C.  Si.  Boop,  of  OarroUton*  for  defendant 
In  error. 

BDSSBILU  J'  Wilt  of  wrw  rtlnmissed. 


at  Oa.  At^.  «1) 

aODABOARD  AIB  UNSI  BY.  Ca  T.  UND- 
SEIT.    (No.  6,041.) 

<Ooiirt  of  Appeals  of  Georgia.   Sept  17, 1918. 
On  Motion  for  Behearing,  Sept 
28,  1818.) 

fSyTlahvs  by  th«  Court.) 

OAttareiui  (|  869*)— APFBAX.  AND  BiBBOB  (| 
1003*)— EjBcnoK  or  Passensbb— DiaOBB- 
DiENGE  or  Kdubs— Vbbdict  ot  Jubt. 
The  plaintiff  was  a  passeiiffer  on  one  of 
the  defendant's  trains.  According  to  his  tea- 
timony,  he  entered  one  of  the  coachea,  where 
seTcral  persons  were  smoking,  and  lit  a  ciga- 
rette. There  were  one  or  two  female  paseeo- 
gers  on  the  train,  and  the  conductor  requested 
the  plaintiff  to  cease  smokmg.  The  plaintiff 
agreed  to  comply  with  the  reqaest,  provided 
the  condoctor  would  compel  others  in  the  car 
to  derist  from  smoking.  The  conductor  failed 
to  compel  the  others  to  desist,  and  used  to- 
wards the  plaintiff  harsh  and  loBultlng  lan- 
gnace,  and,  upon  the  plaintiff'B  refusal  to  stop 
amokhig,  stoc>ped  tbe  train  and  ejected  him 
therefrom.  The  Jury  were  autborued  to  ac< 
cept  the  plaintiff'B  version  of  the  transaction, 
and  under  it  the  verdict  In  his  favor  for  $100 
was  anthoriied.  Under  the  plaintiff's  testi- 
mony, the  conductor  was  not  in  good  faith 
endeavoring  to  enforce  a  reasonable  regula- 
tion of  the  company;  and  if  others  were  per- 
mitted to  smoke  on  the  car  the  plaintiff  had  a 
right  to  assume  that  tbe  conductor  was  at- 
tempting to  impose  upon  him  an  unwarranted 
restriction  on  account  of  personal  erievance 
directed  solely  agalost  him,  which  he  had  done 
nothing  to  provoke.  The  testimony  in  the 
comiiany'a  behalf  makes  a  different  case;  but 
the  jury  declined  to  accept  its  explanation  of 
the  occurrence. 

[EM.  Note.— For  other  eases,  tee  Carriers. 
Cent-  Dig.  |l  1439-1442;   Dec  Dig.  |  359;* 
Appeal  and  Brror,  Cent  Dig.  |S 
Dec.  Dig.  I  1003.*] 


Slrrolr  from  OUr  Ooort  o<  Atlanta;  H.  U. 
Beld,  Jndge. 

Action  1^  a  B.  lindaey  against  Ota  Sea< 
board  Air  Una  Railway  Company.  Judg- 
ment for  plalntur,  and  defendant  brlnga  er- 
ror. Affirmed,  and  motion  tor  rebeuing 
denied. 

W.  O.  Loving,  of  Atlanta,  for  plaintlft  In 
error.  Alonso  Fltfd,  of  Atlanta,  for  defmd- 
ant  In  error. 

FOTTLD,  J.   Judgment  affirmed. 

On  hfotion  for  Behearing. 

Counsel  for  tbe  plainttfT  in  error  insists, 
that  this  court  misappr^ended  the  evidence, 
and  that  the  jury  were  not  warranted  in  find- 
ing that  persons  other  than  the  plaintiff  were 
permitted  by  the  conductor  to  smoke  In  the 
car.  Apparently  the  preponderance  of  tbe 
evidence  is  with  the  defendant;  but,  under 
the  law,  this  court  has  no  power  to  pass  upon 
disputed  questions  of  fact  From  Its  or- 
ganisation until  the  present  time  It  has  con- 
sistently held  that,  if  there  Is  any  evidoice. 
no  matter  how  slight,  to  authorize  tbe  ver^ 
diet,  this  court  cannot  interfere,  unless  some 
material  error  of  law  has  been  committed. 
It  Is  true  that  in  the  present  case  some  of 
tbe  witnesses  introduced  by  tbe  plalntllt  him- 
self did  not  corroborate  bis  version  of  the 
transaction;  but  this  was  solely  a  gues^i^ 
for  the  Jury.  The  plaintUT  testified  that  oOi- 
er  persons  were  permitted  by  the  conductor 
to  smoke,  and,  under  his  testimony  as  a 
whole,  the  Inference  was  warranted  that  the 
conductor  was  not  attempting  to  enforce  a 
regnlatlob  of  the  company  Impartially,  but 
was  imposing  an  unwarranted  restriction  up- 
on the  plaintiff  alone.  This  may  not  be  tiie 
truth;  but  the  jury  by  their  verdict  say  fbat 
it  is ;  and  this  Issue  of  &ct  is  thus  foreclos- 
ed 80  far  as  this  court  is  concerned.  This 
conflict  in  tbe  testimony  clearly  distinguishes 
the  case  from  that  of  Central  of  Georgia 
Ry.  Co.  V.  Motes,  117  Ga.  923,  43  S.  E.  990, 
62  L.  R.  A.  607,  07  Am.  St  Bep.  228,  re- 
lied on  by  couns^  tor  the  plalntUf  In  error. 

Behearing  denied. 


(U  Oa.  App.  486) 

DUBHAH     PAGB.  (No.  4^) 
(Court  of  Appeals  of  Georgia.   Sept  23,  1918.) 

(BvUalu*  bv  the  Court.) 

Appeal  and  Ebbob  (i  634*)— Wair  or  Ebbob 
—Bill  or  Exoxftions— Bboobd— Pmnoiv 

TOB  CBBTIOBABX. 

Where  a  bill  of  exceptions  complains  tA  the 
refusal  of  the  judge  of  the  superior  court  to  sanc- 
tion a  petition  for  certiorari,  and  the  petition  is 
not  Bet  forth  in  the  bill  of  exceptions,  nor  at- 
tached thereto  as  an  exhiUt  but  is  spedfl^  and 
sent  up  as  a  part  of  tbe  record,  no  question  Is 
presented  for  decision  by  this  coart,  and  the  writ 
of  error  must  be  dismissed.  Where  the  judge 
of  the  superior  court  refuses  to  sanction  the 
certiorari,  the  petition  does  not  become  a  part  of 


•For  other  oases  see  same  tuple  and  section  NDMBBB  In  Deo.  Dig.  ft  Am.  pig.  Key' 
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the  record,  and  cannot  b«  broaght  to  this  coart 
as  such.  A  petition  for  certiorari  if  not  sanc- 
tioned, is  not  a  part  of  tlie  record.  Taylor  t. 
Town  of  Omega,  12  Oa.  App.  698.  78  8.  B.  144, 
and  citations, 

[Ed.  Note.— For  ol2ier  ease&  see  Appeal  and 
Error.  Cent  Dig.  H  23977  Dec.  Dig.  { 

634.*] 

from  Superior  Oonrt;  Hart  Oonnty ; 
D.  W.  Bleadow,  Jadga 

Action  between  C.  M.  Dnduun  and  Oewge 
J.  Fag&  From  a  refoaal  to  sanction  a  pe- 
tition for  certiorari,  Durham  brings  wror. 
Writ  of  error  dlamlased. 

J.  A.  MCDoff,  of  Lavonla,  and  Moore  A 
Pomeroy,  of  Atlanta,  for  plaintiff  In  error. 
SkelUm  &  Sk^ton,  ot  Hartw^  for  dtfcnd- 
ant  In  error. 

BUSSEiLI^  J.  Writ  of  error  dUmliiad. 


(U  Oa.  A».  MS) 

BBOOKB  T.  GEOBGIA  PERUVIAN  OOHBB 

CO.    CNo.  4,739.) 
<Goiirt  of  Appeal!  of  Oeoigia.  8opt  28, 1918.) 

(Syttalut  &y  the  Court.) 
Appeal  and  Ebbob  (i  1068*)— Habmlbbb  Eb- 

BOB— iNSTBUOnONB  —  PaBTT  NOT  ENTITUD 

TO  RBUxr. 

The  permiBaion  granted  by  the  defendant  to 
the  plaintiff  to  use  a  portion  of  the  defendant's 
land  for  agricultaral  purposes  was  subaeqaent 
to  the  delivery  of  the  unconditional  warranty 
deed  by  the  plaintiff  conveying  the  same  prem- 
ises to  the  defendant;  and,  bo  far  as  appears 
from  the  recurd,  this  permission  was  given  with- 
out consideration,  A  verdict  in  favor  of  the  de- 
fendant was  therefore  demanded,  and  errors  io 
the  charge,  if  any,  were  immateriaL  Ko  ma- 
terial errors  were  committed  upon  the  admission 
of  testimony. 

[Ed.  Note.— For  other  cases,  see  Apneal  and 
Error,  Cent  Dig.  H  4226-4228,  4230;  Dec  Dig. 
f  106S;*  Trial,  C^QL  Dig.  |  526.} 

Error  from  City  Court  of  CartersvlUe;  A. 
M.  Fonte,  Judge. 

Action  by  George  W.  Brooke  against  the 
Georgia  Peruvian  Ochre  Company.  Judg- 
meat  for  the  defendant,  and  plaintiff  brings 
error.  Affirmed. 

Floley  &  HensoD,  of  Cartersville,  for  plain- 
tiff in  error.  Neel  &  Neel,  of  08x10181*1116, 
for  defendant  In  error, 

RUSSELL,  J.  Jndsment  affirmed. 


as  as.  App.  4W) 

RICHARDSON  t.  MALLORT.  (No.  4,938.) 
(Court  of  Appeals  of  Georgia,    Sept  23,  1913.) 

(Syllaiu*        the  Court.) 
I.  LOOB  AND  LOQOING  (S  28*)-~LlBN  Ot  SaW- 

HiLL  Pbopbibtob— Valid  ITT. 

The  lien  of  a  aawmill  man,  provided  for 
in  section  3356  of  the  Civil  Code  of  1910.  mnat 
be  asserted  in  the  manner  prescribed  in  section 
3354.  It  follows  that,  where  possession  of  the 
property  upon  which  the  lien  is  claimed  has 
been  surrendered  to  the  debtor,  the  lien  is  lost 
unless  the  claim  of  lien  is  recorded  in  the  of- 


fice of  the  clerk  of  the  superior  court  of  the 
county  where  the  owner  of  the  property  re- 
sides wttbin  10  dayi  after  the  work  is  dcme  or 
the  material  Is  fomiabed. 

[Ed.  Note.— For  other  casea.  tee  Lm»  and 
Logging,  Cent  Dig.  M  72-74TDec  DigTl  28.«] 

2.  New  Tbiai.  a  81*)— Gbottnds— Waivkb. 

Where,  in  uie  trial  of  the  Issue  arising  up- 
on the  foreclosure  of  such  a  lien  and  a  cqun- 
ter  affidavit  filed  thereto,  It  appears  trom  the 
evidence  tliat  possession  of  Uie  property  apon 
which  the  lien  is  claimed  was  surrendered  to 
the  debtor  before  the  lien  was  foreclosed,  and 
the  evidence  fails  to  disclose  that  the  claim  of 
lien  was  recorded  as  required  by  law,  a  ver- 
dict in  favor  of  the  Uen  i>  witliout  evidence  to 
support  it ;  and  it  is  error  to  overrule  a  ground 
of  the  motion  for  a  new  trial  specifically  rais- 
ing this  point  although  at  the  trial  there  was 
no  motion  raising  the  point  tiiat  the  failare  of 
the  plaintiff  to  record  lus  elalm  «f  Uen  operated 
to  defeat  the  Uen. 

[Dd.  Note.— For  odwr  eases,  see  New  Trial, 
Cent  Dig.  1 181;  Dee.  Dig.  fsi.*] 

Error  from  Cl^  Court  of  Uadlson;  K.  8. 

Anderson,  Jndge. 

Action  by  T.  A.  Mallory  agalnat  R.  A.  Rich- 
ardson. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed. 

F.  C.  Foster,  of  Madison,  for  plalnUff  In 
error.  Wllliford  A  Lambot,  of  Uadlson,  for 
defendant  in  error. 

BUSSELL,  J.  Jndgmoit  ramMd. 


(U  Qa.  App.  501) 

J.  K.  ORR  SHOE  CO.  v.  UPSHAW  A  POWL- 

EDGE.    (No.  4.064^ 
(Court  <ft  Appeals  of  Georgia.   Sept  23,  1913.) 

(Syliobua  by  Oe  Comrt.) 

1.  Bakkbuptct  {|  363*)  —  Aixowanok  or 

Claim— ErFBCT  as  Bab. 
The  fact  that  a  claim  for  the  unpaid  price 
of  goods  sold  on  credit  is  proved  and  allowed  in 
bankruptcy  Is  no  bar  to  a  subsequent  action 
by  the  creditor  against  tbe  debtor  to  recover 
the  balance  due  for  the  goods,  where  It  is  al- 
leged they  were  obtained  by  false  representa- 
tions made  by  the  debtor  to  induce  the  sale. 
Friend  v,  Talcott  CO.  S.  Supreme  Court,  April. 
1913)  30  Am.  Bankr.  Rep.  81.  228  U.  S.  27,  33 
Sup.  Ct  505,  57  L.  Ed.  71& 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig,  U  650-554;  Dec  Dig.  |  SeS.*] 

2.  Banebuptct  (i  426*)— DiBCRABGB— Effect 
— Fbavdulent  Refbbsektations. 

A  discharge  in  bankruptcy  does  not  release 
a  twnkrupt  from  liability  for  obtaining  property 
by  false  pretenses  or  false  representations.  At- 
lanta Skirt  Mfg.  Co.  v.  Jacobs,  8  Ga.  App. 
269,  68  S.  E.  1077. 

[Ed,  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  H  787,  791-807 ;  JMi.  Dig.  |  426.*] 

3.  Bankbitptct  (I  363*)  —  Accbptahox  of 
Dividend— Waives  or  Fbaud. 

This  was  a  suit  upon  an  account,  to  which 
the  defendante  pleaded  n  discharge  in  l>ankrupt- 
cy.  It  was  conceded  that  the  plaintiff  had  prov> 
ed  its  debt  In  a  court  of  bankruptcy  and  re- 
ceived a  dividend  In  the  bankruptcy  proceed- 
ings. The  plaintiff  offered  evidence  to  prove 
that  credit  was  extended  to  the  defendants  be- 
cause of  certain  false  representations  made  to 
it  by  tbe  defendants  at  tbe  time  of  the  sale. 


Hell,  that  the  trial  judge  erred  (1)  in  exclud- 


•Vor  other  cases  see  sams  topic  and  section  NUUBER  Id  Dec.  Dig.  A  Am.  I>lf;, Jf^^g^gy  ^S^(A9^'{€?****'** 
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ing  this  testimony;  (2)  in  holding  that  the 
plaintiff,  "having  chosen  to  enter  the  bankrupt 
court  and  take  its  place  with  other  creditors, 
and  having  receired  a  dividend,  waived  anT 
fraud  in  the  purchase  of  these  goods,  and  atood 
on  the  contract,  and  thus  made  the  debt  one 
provable  in  the  bankrupt  court,  against  which 
tlw  discharge  in  banltmptcy  is  a  complete  bar;" 
and  in  directing  a  veraiet  for  tiie  defendant* 
aecoidingl7.  ^ 

[Eld.  Note.— For  other  cawi,  see  Bankrupt^, 
Gent  Dig.  H  650-6S4;  DecT  Dig.  |  868.^] 

Isirror  from  City  Coort  of  Aflanta ;  H.  M. 
Beld,  Judgfr 

Action  by  the  J.  E.  Orr  Shoe  Company 
against  Cpehaw  &  Fowledge.  Jadgment  for 
defendants  on  directed  verdict,  and  plaintiff 
brings  error.  Reversed. 

Hendrix  &  iSIlverman  and  Mayson  As  John- 
son, all  of  Atlanta,  for  plaintiff  in  error. 
Smith,  Hammond  &  Smltb,  of  Atlanta,  tor  de- 
fendants in  error. 

.HIUu^  0.  J.  Jadgment  reversed. 


(12  Qa.  App.  EOS) 

ALLISON  V.  MOBQAN  et  aL  (No.  6j0n.) 
(Court  of  Appeal!  of  Georgia.  S^t  28, 1918.) 

fSwUdbu*  ht  the  Court.) 
Apfeai.  ard  Bbbob  (I  627*)— Biu.  or  Bxckp- 

nONS— FlUNG — DiSHIBSAL. 

To  give  this  court  jurisdiction,  the  bill  <rf 
exceptions  must  be  filed  la  tiie  clerk's  office 
within  19  days  from  the  date  of  the  trial 
judge's  certificate  thereto.  Here  tiie  certificate 
is  dated  May  22d,  and  the  clerk's  entry  shows 
that  the  bill  of  exceptions  was  filed  in  his 
office  June  7th.  Civil  Code  1910,  %  6167; 
Foote  ft  Davies  Cio.  r.  Elvans,  10  Oa.  App.  194* 
72  S.  E.  1098,  and  Stations. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  2744-^49,  8U«;  Dec 
Dig.  i  627.«] 

Krror  from  City  Gonrt  of  Jeffenon ;  O.  A. 
Jolms,  Judge. 

Action  between  B.  H.  Allison  and  D.  D. 
Morgan  and  otben.  From  the  judgment, 
Allison  brings  error.  Writ  of  oror  dis- 
missed. 

P.  Cooley  and  Kay  A  Bay,  all  of  Jefferson, 
for  plaintiff  In  error.  J.  A.  B.  Mahafley,  of 
Jefferson,  for  defendants  In  error. 

BIXiL,  C  J.  Writ  of  error  dismissed. 


OS  Ga.  App.  479) 

SOUTHERN  BY.  CO.  v.  JOHNSON. 
(No.  4,852.) 

(Court  of  Appeals  of  Georgia.   Sept  23.  1913.) 

(SyUaiut  by  the  Court.) 
Afpeai.  akd  Ebbob  (I  1001*)— Jddoiibni>- 

EVIDEKCB. 

This  being  an  action  against  a  railway 
company  for  the  killing  of  a  cow,  and  the  evi- 
dence not  being  such  as  to  demand  a  finding 
that  the  presumption  of  negligence  arising 
against  the  railway  company  had  been  rebutted, 
the  judgmeDt  overruling  the  certiorari  sued  out 
by  the  defendaut  company  will  not  he  disturbed. 


Western  ft  Atlantic  Ballroad  Oo.  T.  Olark,  1 
Ga.  App.  2S5,  57  S.  E.  916. 

[Ed.  Note.— For  other  case&  see  Appeal  and 
Error.  Cent  Dig.  ff  88^78928-8884;  Dec. 
Dig.  i  lOOl.-] 

Error  from  Superior  Court,  Muscogee 
County ;  S.  P.  Gilbert,  Judge. 

Action  by  J.  E.  Johnson  against  the  South, 
em  Ballway  Company.  Jadgment  for  plain* 
tiff,  and  defendant  twings  error.  Affirmed. 

Battle  ft  HolUs  and  W.  G.  Love,  all  of 
Columbus,  for  plaintiff  In  error.  8.  M.  Davla 
and  Ed  Wohlw«ader,  both  of  Columbua,  for 
defendant  In  enor. 

BUSSBLt^  J.  Jadgment  afBrmei 


(12  Qa.  App.  «n 

PINE  BELT  LUMBER  CO.  v.  HOBBISON  ft 

HABTET.    (No.  B,006.) 
(Court  ot  Appeals  of  Georgia.   Sept  17, 1918.) 

(Byllaliu  iy  the  Court.) 

1.  Patuht  (i  85*)— MiSTABJt— Right  to  Rb- 

COTBB. 

Under  the  evidence  introduced  in  behalf  of 
the  defendants,  they  were  entitled  to  set  off 
a^inst  the  plaintitTB  demand  money  paid  by 
mistake ;  It  appeariug  that  the  mistaice  could 
be  corrected  without  injustice  to  the  plaintiff. 

[E3d.  Note. — For  other  cases,  see  Payment, 
Cent.  Dig.  H  272-281;  Dec.  Dig.  {  85.*] 

2.  PATUBlfT  ({  89*)— HlBTAKK— BtiDENCB. 

The  evidence  authorized  the  verdict,  and  do 
error  of  law  was  committed. 

[Ed.  Note. — For  other  cases,  see  Payment,- 
Cent  Dig.  H  201-296;  Dec.  Dig.  |  89.*] 

Error  from  City  Court  of  Valdosta;  J.  G. 
Oranford,  Jndga 

Action  by  the  Pine  Belt  Lumber  Com- 
pany against  Morrison  ft  Harvey.  Jadg- 
ment for  the  defendants,  and  plaintiff  brings 
error.  Affirmed. 

W.  D.  Buie,  of  NashriUe^  for  plaintiff  In 
error.  Whltaker  ft  Dokes,  of  Yaldosta,  for 

defendants  in  errw. 

POTTLE,  J.  The  Pine  Belt  Lumber  Com- 
pany sued  Morrison  ft  Harv^  on  an  account 
for  $182.43.  'Hie  defendants  admitted  the 
Indebtednees,  bat  pleaded  ttiat  by  mistake 
they  bad  paid  the  plalntifl  $242.26,  and 
prayed  to  recover  the  difference  between  the 
two  amounts.  The  Jury  returned  a  verdict 
in  favor  of  the  defoidants  for  $08.83.  The 
plalntifl*>  motion  for  a  new  trial  was  ovw- 
ruled. 

[1]  1.  From  ttie  evidence  it  appears  tbat 
the  plaintiff  sold  a  car  of  lombor  to  the 
Panna  baker  Lumber  Company,  and  by  agree- 
ment drew  on  tbat  company  for  $176,  and 
the  draft  was  paid.  At  this  time  the  plain- 
tiff was  indebted  to  the  Pannabaker  Lum- 
ber Company,  and  tUs  Indebtedness  and  the 
draft  made  up  tbe  purcbaae  prloe  of  tbe 
car  of  lumbar.  Tbe  PannatHUEer  Lumber 
Company  credited  flie  plaintiff  with  tbe 
amount  of  the  Indebtedness,  paid  tbe  draft, 
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and  directed  tliat  the  lumber  be  shipped 
.  to  certain  persons.  When  the  Invoice  for 
the  lombar  came  In,  the  Famubaker  Lum- 
ber Company  obtained  bill  of  lading  drawn 
In  fiiTor  of  ttie  persons  to  whom  It  directed 
that  the  shipment  be  made,  and  attached 
the  bill  of  lading  to  a  note  payable  to  a 
bank  for  and  obtained  from  the  bank 
the  amount  for  which  the  lumber  had  been 
sold.  After  this  transaction  the  Pannabaker 
Lumber  Company,  being  in  failing  drcnm- 
stances,  desired  to  close  out  its  business.  It 
held  out  seyeral  orders  for  lumber,  besides 
the  one  from  plaintUf.  Morrison  &  Harvey 
agreed  to  take  over  certain  of  these  orders, 
pay  the  (Pannabaker  Lumber  Company,  and 
resell  the  lumber  to  the  best  adTantage.  They 
paid  for  the  car  sold  by  the  plaintiff  to  the 
Pannabaker  Lumber  Company  by  assuming 
and  paying  after  maturity  the  note  which 
that  company  had  executed  to  the  bank. 
When  the  defendants  took  orer  the  order 
on  the  plaintiff,  for  the  car  of  lumber,  they 
credited  the  plaintiff  on  their  books  with  the 
price  of  the  car  merely  for  convenience  in 
keeping  trace  of  the  shipment,  Intending 
to  charge  it  back  when  the  bank  was  paid. 
During  the  absence  of  their  bookkeeper, 
one  of  the  defendants  saw  the  account  on 
the  books  and  mailed  the  plaintiff  a  check 
for  $242.66  by  mistake,  overlooking  the  fact 
that  they  owed  the  bank,  and  not  the  plain- 
tiff. A  short  time  after  the  defendants 
bought  the  car  of  Inmber  from  the  Pan- 
nabaker Lumber  Company  the  plaintiff 
wrote  defendants,  requesting  a  remittance 
for  a  balance  due  by  the  Pannabaker  Lum- 
ber Company.  Defendants  replied  that  they 
had  nothing  to  do  with  the  Pannabaker  Lum- 
ber Company,  and  were  not  responsible  for 
their  accounts. 

Under  this  evidence  It  is  clear  that  the 
verdict  in  favor  of  the  defendants  was  au- 
thorized. Money  paid  under  a  mistake  of 
fact,  or  In  Ignorance  of  facta,  may  be  re- 
covered back.  If  the  circumstances  are  such 
that  the  par^  receiving  ought  not  In  equity 
and  good  conscience  to  retain  It  Camp  v. 
Phillips,  49  Qa.  4fi6.  Certainly  there  la  noth- 
ing in  the  evidence  which  would  render  It 
inequitable  for  the  defendants  to  recover 
this  money.  The  plaintiff  has  lost  noth- 
ing by  the  payment  of  the  mon^,  and 
will  be  In  no  worse  position  after  the 
mistake  Is  corrected  than  It  waa  before. 
One  of  the  witnesses  tesUfled  tha^  if  It  had 
not  been  misled  by  the  payment,  the  plaintiff 
might  have  collected  Its  Indebtedness  from 
the  Pannabaker  Lnmbor  Company.  But,  ac- 
cording to  evidence  which  the  jury  had  a 
rlt^t  to  believe,  the  Pannabaker  Lumtmr 
Company  did  not  owe  the  plaintiff  any  mon- 
ey at  Qie  time  the  defendants  paid  It  the 
92^66  by  mistake.  Besides,  shortly  after 
the  sale  of  tha  lumber,  and  before  the  mis- 
take In  payment  was  made,  the  defendants 


distinctly  notified  the  plaintiff  that  they  ^nn 
not  responsible  for  the  debts  of  the  Panna- 
baker Lumber  Company.  S*rom  their  irmWug 
the  payment,  the  plaintiff  would  have  bad  a 
right  to  assume  that  the  defendants  had 
agreed  to  pay  this  particular  debt,  were  it 
not  for  the  Act  that  the  plaintiff  had  al- 
ready been  paid  tor  this  car  of  lumbOT  by 
the  Pannaba^  lAmber  Gon^ny.  At  least 
the  Jory  could  so  find.  Undw  the  evidence 
for  the  d^endants,  the  plainest  prindiOeB  of 
justice  would  require  the  money  to  -be  paid 
back. 

[2]  2.  There  was  no  error  In  admitting 
evldaue  tending  to  shov  that  the  Panna- 
baker Lnmbw  Company  waa  not  indebted  to 
the  plaintiff,  nor  In  the  admission  of  tes- 
timony explanatory  of  the  transactions  be- 
tweoi  the  defen^nts  and  the  Pannabaker 
LumbOT  Company,  for  the  purpose  of  show- 
ing just  what  connection  they  had  with 
that  company  and  how  the  mistake  came  to 
be  made.  The  Instructions  of  the  court  cov- 
ered the  principles  of  law  applicable  to  the 
recovery  of  money  paid  by  mistake,  both 
those  pertinent  to  the  plaintiff's  conten- 
tions and  those  applicable  to  the  contentions 
of  the  defendants.  No  error  of  law  was 
committed. 

Judgment  affirmed. 


<18  Oa.  App.  m) 

HELMLT  V.  SAVANNAH  OFFICE!  BLDG. 

CO.    SAVANNAH  OFFICE  BLDG.  CO.  v. 

HELMLT.   (Noe.  4,056.  6,0280 
(Court  of  Appeals  of  Oeorguu  Sept.  23, 1913.) 

(Syllabua  iy  the  Court.) 

1.  Appeal  and  Erbob  977*)  —  Obaht  or 
Nkw  Teial— Scope  of  Bbvzew. 

This  coort  wiU  not  disturb  the  first  grant 
of  a  new  trial,  where  the  verdict  was  not  de- 
manded by  the  law  and  the  evidence,  tboagh 
the  motion  was  based  upon  a  single  grooDd; 
nor  will  it  determine  whether  the  trial  court 
waa  right  in  grantfng  the  motitm  <m  this  spe- 
cial ground. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |}  S860-S865;  Dea  Dig.  { 
»77.»] 

2.  Cabbikbs  (H  280,  818*}— Blsvatob  Pab- 
SENOEBs  —  Case  Bkqttiekd  —  Pbesuicptioit 
OF  Neoliqencb. 

The  relation  between  one  owning  and  op- 
erating an  elevator  for  passengers  and  those 
carried  In  It  is  similar  to  the  relation  between 
.carrier  and  passenger  whlcli  arises  in  the  ease 
of  an  ordinary  common  carrier  of  passengers. 
The  exercise  of  extraordinaiy  diligence  is  re- 
quired In  the  transportation  of  passengers  while 
in  the  elevator,  and  also  in  giving  intended  pas- 
sengers reaaooable  opportanity  to  enter  it, 
and  if,  in  the  operation  of  the  elevator,  an  In- 
jarv  occurs  to  one  who  is  &  passei^r  therein, 
or  who  is  entering  it  with  the  intention  of  be- 
coming a  passenger,  on  proof  of  the  injury,  a 
presumption  of  negligence  artaei  agalnat  the 
owner, 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1086-1092.  1098-1108,  1106, 
1106,  110§,  1117,  1261,  1282,  1283,  1286-1294; 
Dec  Dig.  H  280,  816.^ 
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Error  from  Olty  Court  of  SaTfiimab;  Dftvla 
Freeman.  Judge. 

Action  tqr  F.  N.  Helntly  agftlnat  the  SaTau- 
nah  Office  Building  Company.  Judgmrat  for 
plaintiff.  From  the  granting  of  a  new  trial, 
plaintiff  brings  error,  and  defendant  files 
a  c»s8-UU  of  ezceptlfHiB.  AflBrmed. 

Osborne  &  Lawrence,  of  Savannah,  for 
plaintiff  In  error.  Hitch  ft  Dounark  and 
Wm.  L.  Clay,  all  of  Savannah,  for  defendant 
in  error. 

HILL,  C.  J.  1.  The  Savannah  Office  Build- 
ing Company,  the  defendant,  was  the  owner 
of  a  large  office  bnildlng.  and  operated  an 
elevator  In  connection  with  the  building  for 
the  benefit  of  its  tenants  and  those  having 
business  In  the  building.  The  plaintiff  waa 
au  employs  of  a  tenant  In  this  boUding,  and 
while  he  waa  entering  a  passenger  elevatw, 
for  the  purpose  at  going  to  the  office  of  his 
employers,  he  was  injured  by  the  sudden 
and  unexpected  starting  of  the  elevator  as 
be  was  in  the  act  of  entering.  He  sued  the 
balldlng  company  for  damages  for  these  In- 
juries, and  the  Jury  gave  him  a  rerdict  for 
HflOO.  The  defendant  made  a  motion  for  a 
new  trial,  and  the  trial  court  granted  the 
motion  on  the  ground  that  the  verdict  waa 
"legally  excessive,"  and  the  plaintiff  assigns 
error  on  tbe  order  granting  another  trial. 
A  cross-bill  of  exteptlons  filed  by  tbe  defood- 
aot  brings  to  this  court  for  consideration  the 
question  made  in  the  motion  for  a  new  trial 
as  to  the  relation  existing  between  the  plain* 
tiff  and  the  defendant, — whether  that  rela- 
tion was  one  of  passenger  and  common  car- 
rier, or  that  of  landlord  and  tenant ;  the  de- 
fendant in  tbe  croBS-blu  Insisting  that  the  re- 
lation was  that  of  landlord  and  tenant,  and 
that  the  rule  of  ordinary  diligence  was  appli- 
cable, and  nasigntng  error  on  an  Instmctlon 
to  tbe  Jury  that  the  relation  of  common 
carrier  for  hire  and  passenger  existed  be- 
tween the  plaintiff  and  tbe  defendant,  and 
that  the  defendant  owed  to  tbe  plaintiff  the 
duty  of  extraordinary  diligence,  and  that  on 
proof  of  Injury  to  htm  by  the  running  of  the 
elevator  a  invsnmptlon  of  negligence  arosiL 

[1]  Ab  to  the  main  bill  of  exceptkma,  which 
complains  of  the  grant  of  a  new  trial,  the 
case  is  fully  controlled  by  tbe  decision  of  the 
Supreme  Court  in  Smith  v.  Afaddox-Bnckw 
Co..  13&  Oa.  161,  68  S.  B.  1031,  where  it  is 
held  that,  "where  the  verdict  was  not  de* 
manded  by  the  law  and  evidence,  the  Sn- 
preme  Court  wUl  not  disturb  tbe  first  grant 
of  a  new,  trial,  thoogh  It  was  upon  a  single 
groond,  nor  will  It  determine  whether  the 
trial  court  was  right  in  granting  a  motion  on 
a  q>eela]  ground.  This  la  a  rule  \i4thont  an 
exception."  Therefore,  aa  to  the  main  bill 
of  exceptlona,  the  Jadgmoit  must  be  affirmed. 

[1]  2.  The  question  made  in  the  cnMS-blll  of 
exeeptiooM,  which  It  la  necessary  to  decide, 
since  there  la  to  be  another  trial  of  the  eaa^ 
has  never  been  passed  upmi  by  the  Supreme 


Court  of  this  state,  and  there  la  cimfltct  In 
the  authorities  on  the  subject  We  have 
glvoi  the  question  a  very  carefal  considera- 
tion, and  have  conduded  that  the  liability  of 
the  owner  of  a  building  who  maintains  in  it 
an  ^vator  for  the  use  of  its  tenants  and 
their  costcaneve  and  employea  la  that  of  a 
common  carrier  of  paraengers,  and  the  rule 
of  dUisence  which  aH>lies  to  common  carriers 
of  passengers,  under  tbe  statute  of  this  state. 
Is  applicable.  The  doctrine  here  announced 
is  sustained  by  the  great  weight  of  authority, 
although  there  are  some  dedaiona  of  courts 
of  last  resort  of  the  highest  character  whldk 
announce  a  contrary  rule.  Tbe  authorities 
<m  both  aides  of  thla  queetliHi  can  be  found 
In  a  note  to  the  caae  of  Bdwarda  v.  Hanufac- 
turers*  B.  Co.  ^hode  Idand  Supreme  Court) 
In  2  L.  B.  A.  (N.  &)  744  It  win  be  aeen  from 
an  examlnatlMi  of  these  authorittee  that,  ez- 
c^  in  Hidilgan,  Rhode  Itiand,  and  New 
Tork,  It  ii  held  that  the  obUgatbm  of  an 
owner  of  an  devator  to  pasaengera,  or  those 
attempting  to  become  paasengers,  la  the  high- 
est decree  of  care  in  protecting  them,  or,  aa 
required  by  the  atatnte  of  this  etate  as  to 
common  carriers,  extraordinary  care  and  dil- 
igence. It  enema  also  to  have  been  the  role 
announced  by  the  United  States  Circuit  Court 
of  Appeals  in  MttdwD  T.  Hafter.  62  Fed.  13». 
lOac.  AS06,29L.B.ASS,  decided  by 
Judge  Lurton,  Circnlt  Judge  (now  a  member 
of  the  Supreme  Court  of  the  United  Stated. 
In  that  case  it  was  held  that  paasenger  ele- 
vators are  within  the  rule  governing  other 
carriers  of  passengers,  wbi(^  requires  the 
highest  degree  of  care,  and  that  reasonable 
opportunity  must  be  given  to  a  passes  ger  on 
entering  an  elevator  to  obtain  his  balance, 
before  a  rapid  and  sudden  start  of  the  le- 
vator la  made. 

The  Code  of  this  state  defines  a  common 
carrier  as  "one  who  pursues  the  business 
constantly  or  continuously  for  any  period  of 
time,  or  any  distance  of  transportation,"  and 
it  declares  that  such  a  carrier  "is  bound  to 
use  extraordinary  diligence."  Civil  Code 
1910,  I  2712.  In  sectton  2714  It  Is  declared 
that  "a  carrier  of  passengers  is  bound  to 
extraordinary  diligence  on  behalf  of  him- 
sdf  and  his  agents  to  protect  tbe  lives  and 
persons  of  his  passengers."  Unquestionably, 
under  this  definition,  one  who  carries  pas- 
sengers on  an  elevator  from  floor  to  floor  o^ 
a  lai^  office  building,  or  of  a  hotel,  con- 
stantly and  continuously,  la  a  carrier  of  pas- 
sengers. No  rational  distinction  in  princi- 
ple can  be  based  on  the  fact  that  tbe  pas- 
sengers are  carried  vertically  rathra>  than 
horizontally;  and  It  is  not  material  as  to 
the  distance  the  paasengers  are  carried. 
True,  the  passenger  on  an  elevator  pays  to 
the  owner  of  the  elevator  no  fare  or  hire 
for  hla  carriage ;  but  payment  fOr  tUa  serv- 
ice is  made  to  tile  ownw  by  his  tenants,  by 
reason  of  the  fact  that  their  rental  laincreafr- 
ed  in  proportion  to  the  facO^zef  il^k.«£mg 
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glren  to  them  the  owner.  In  otber  words, 
this  Increased  rental  is  eQuWalent  to  the 
fare  paid  to  railroad  or  street  car  companies. 
Certainly  the  danger  to  the  passenger  on  an 
elevator  is  as  great  as  the  danger  to  a  paa* 
senger  on  a  railroad  train  or  street  oar.  Per- 
sons who  are  lifted  by  elevators  are  subject 
to  great  risks  of  life  and  limb.  They  are 
hoisted  vertically ;  they  have  no  power  over 
the  rtmoing  of  the  elevator,  and  are  unable, 
In  case  of  the  breaking  of  the  machinery  of 
the  elevator,  to  help  th^selves.  In  their 
passage  from  floor  to  floor  they  are  abso- 
lutely at  the  mercy  of  the  owner's  employ^ 
who  runs  the  elevator.  They  must  depend 
upon  his  skill  and  npon  his  attention  to  Ontj ; 
and  In  our  opinion  there  is  no  employment 
where  the  law  should  demand  a  higher  de- 
gree of  care  and  diligence  than  In  the  case 
of  persons  nstng  and  running  elevators  for 
lifting  human  beings  from  one  level  to  an- 
other. The  danger  is  grMt,  and  the  utmost 
care  and  diligence  should  be  required. 
.  We  conclude  theiefor^  that  the  learned 
trial  correctly  Instructed  the  Jury  to 

the  effect  that  the  measnre  of  dilUcence  which 
the  law  reaulzed  of  the  owner  and  opnator 
of  an  tferator  In  an  office  building,  or  else- 
where, fbr  ttie  cairylng  of  poasengera,  was 
that  prescribed  hy  the  statute  of  this  state 
for  common  carriers  of  passoigera  We 
therefore  affirm  the  Judgment  on  the  croaa- 
bin  of  enepttonsL 
Judgment  affirmed. 


(a  Qa.  App.  «3) 

FRANKLIN  v.  FIELDS  ft  CHANCEL 
(No.  4,710.) 

(Court  of  Appeals  of  Georgia.   Sept  28, 1913.) 

(SyOahu*  hv  ilu  Court.} 

1.  New  Tbeal  (|  132*)— PBooEBOinoa— State- 
ifENT  or  Gboundb  —  Advissiov  of  Eti- 

DKNCB. 

A  ground  ei  a  motion  Cor  a  new  trial  com- 
plaining of  the  admlnion  of  documentary  eri- 
aence  cannot  be  conaidered,  wben  the  evidence 
ia  not  aet  forth  in  tbe  ^und.  either  literally 
or  Id  Bubatance,  or  attached  thereto  as  an  ex- 
hibit 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §8  273-275;  Dec.  Dig.  |  132.*] 

2r  EVIOKHCK  (H  167,  419*)— PaB0I/-00K8I0- 

KBATioir— Non. 

Where,  in  a  suit  upon  a  promisaory  note 

alleged  to  have  been  given  in  payment  of  com- 
missioDg  for  the  sale  of  real  estate,  the  defend- 
ant contended  that  he  had  not  employed  the 
plaintiff  to  sell  tbe  property,  it  was  not  error 
to  permit  tbe  plainaff  to  teatify  that  the  de- 
feada&t  had  Hated  with  him  the  property  to  be 
sold  upon  commisaion,  over  the  objection  that 
it  did  not  appear  whether  the  ccutract  was  oral 
or  written,  and  that  tbe  admission  of  the 
evidence  permitted  an  Inquiry  into  the  consid- 
eration of  the  note  sued  on. 

[Ed.  Note.— For  other  caaea,  see  Evidence, 
Cent  Dig.  M  460-470,  1912-1928;  Dea  Dig. 
H  157,  41ft*] 


3.  Appkal  akd  Bnom  0, 979*)  ~  fomw 
DiscBBTzoR  or  Tbial  coubt— Motioh  roE 
New  Tbial. 

The  evidence  was  directly  conflicting  npoo 

the  isanes  made  fay  the  pleadings,  and  a  verdict 

for  either  party  would  have  been  anthorlaed; 

consequently  the  discretion  <d  the  trial  court  ta 

overruling  the  motion  for  a  new  trial  wiU  Dot 

be  controlled. 
[Ed.  Note.— For  other  cases,  sea  Appeal  and 

Error.  Cent  Dig.  ||  8871^^73,  8877;  Dec; 

Dig.  i  970.*] 

Error  from  City  Court  of  Stateeboro ;  H.  B. 
Strange,  Judge. 

Action  by  Fields  ft  Chance  against  John- 
Franklin.  Judgment  for  plaintUt^  and  de- 
fendant brings  error.  Affirmed. 

J.  J.  E.  Anderaon,  ot  Stateeboro,  tm  plaln> 
tiff  In  error.  Fred  T.  Lanier,  of  StatedKiro^ 
for  defendants  In  error. 

BUSSELU  J.  Judgment  affirmed. 

(13  Oa.  App.  471) 

GLASS  T.  LOWBT  NAT.  BANK. 
(No.  4,793.) 

(Court  of  Appeals  of  Georgia.   Sept  28. 191Si 

(SylUthut  &y  tJM  Court.) 
Bills  axd  Notbs  (|  637*)— BviDsirca— Db- 

TBHSB. 

There  being  no  evidence  offered  in  support 
of  tile  defendant's  pleif  that  the  note  Boed  on 
was  without  consideration,  it  waa  immaterial 
whether  ttie  plaintiff's  puichaae  of  the  note  was 
before  or  after  maturity,  and  tn  this  reason  the 
court  did  not  err  In  directing  a  vodiet  in  bvor 
of  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Note^  Cent  Dig.  ||  1862-1893;  Dec  Dig.  | 
637.*] 

Error  from  City  Court  of  Atlanta;  H.  M. 
Rdd,  Judge. 

Action  by  the  Lowiy  National  Bank 
against  8.  C.  Glass.  Judgment  for  plalntU^ 
and  defoidant  brings  error.  Affirmed. 

T.  G.  Battle,  ot  Atlanta,  for  plaintiff  In  »■ 
tor.  Tlndall  ft  SUvOTman,  of  Atlanta,  tat 
defendant  In  error. 

BUSSBLU  J.  Judgmoit  affirmed. 


FBANKLIN  T.  FOBD. 

(Conrt  of  Appeals  of  Georgia. 


(U  Oa.  App.  m) 
(Na4,77&) 
Sept  28,  1918.) 


(SylkihuM  by  Ms  CourtJ 
1.  Continuance  ({  4e«>-GB0uinM-Snm- 

CIENCT  OF  ShoWINO. 

The  trial  jadge  did  not  abuse  his  discretion 
In  overruling  the  motion  for  continuance  based 
on  the  absence  of  the  defendant  and  hia  alleged 
sickness.  This  ground  of  the  motion  was  sup- 
ported only  by  tbe  unawom  statemedt  of  one 
who  was  alleged  to  be  a  physician.  There  was 
no  evidence  that  the  certificate  waa  made  by  a 
phyaician.  It  also  appeared  from  the  record 
tliat,  if  the  defendant  had  been  present  at  tbe 
trial,  tbe  result  would  not  liave  been  different  as 
no  meritorious  defense  was  set  up.  Haiidl»  v. 
Bank.  10  Ga.  App.  883,  73  S.  £1418. 

[Ed.  Note.— For  other  eases,  see  OontInnaiie% 
Cent  Dig.  H  132-140;  Dee.  Dig.  {  46*] 


<Cpig.  I  46.* 
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Z  BaBTABDA    a  17*)— COMTIAOTB— VaUDITI. 

Ab  agreement  made  by  the  reputed  father 
of  a  bastard  child  with  th«  mother  of  the  child 
that  he  vUl  pay  her  $S  a  montb,  on  the  20th 
day  of  each  month,  untfl  the  expiration  of  10 
years,  for  the  support  of  the  child,  is  foanded 
on  a  good  conaideration,  and  is  valid.  Hays  t. 
McFarlan.  82  Ga.  690,  703.  70  Am.  Dec.  317. 

[Ed.  Kote.— For  other  cases,  see  Bastards. 
Cent  Dig.  iS  24-27;  Dec.  Dig.  {  17.*] 

5.  Acnow  (S  63*)— Splittinq  Oaubb  of  Ac- 
tion—Cohtbaot  TO  SUPPOET  BaSTABD. 

The  mother  with  whom  such  a  contract  baa 
been  made  baa  a  legal  right  to  SQe  monthly  the 
patatWe  father,  or  she  can  wait  until  the  ex- 
piration of  the  10  years,  and  sue  him  tox  the 
entire  amount  covered  by  the  contract. 

[Ed.  Note.— For  other  cascSiSee  Action,  Cent 
Die.  Si  510-fiSl,  65»-623;   Dec.  Dig.  |  63.*] 

4.  Babtabds  {|  17*)— Cqhtbaots— Bioht  of 

Acnoli— Pabtieb. 

The  contract  being  wltb  the  mother,  and 
obligating  the  putatiTe  father  to  pay  her  so 
much  a  montb  for  the  support  of  the  child,  the 
mothor,  and  not  the  child,  haa  a  risht  to  sue  on 
the  contract 

[Ed.  Note.^For  other  cases,  see  Bastards, 
Cent  Dig.  II  21-27;  Dee.  Dig.  |  17.*] 

6.  Attobnbt  AMD  Client  Q  100*)— ItaTTLE- 
KENT  OF  Suit— Subsequent  Fbocbbdxnob 

BY  ATTOBSET  fob  FbES. 

Where  the  mother  employs  an  attorney  to 
bring  Buit  on  the  contract  at  the  expiration  of 
the  10  years,  and  he  files  suit  thereon,  the  moth* 
cr,  after  the  suit  has  been  filed,  cannot  legally 
satisfy  the  suit,  or  judgment  or  decree  there- 
on, without  full  satisfaction  of  the  fees  due  the 
attorney  in  accordance  with  her  contract  with 
him  for  such  legal  services;  and  where  she  does 
settle  the  suit  after  it  has  been  filed,  without 
payment  of  the  fees  dne  the  attorney,  the  attor- 
ney has  a  right  to  control  the  sait  &nd  to  pros- 
ecute it  to  a  termination,  for  the  purpose  of 
recovering  the  fees  due  him  according  to  Uie  con- 
tract. Georgia  Ry.  A  Elec.  Co.  t.  Crosby.  12 
Ga.  App.  —  78  S.  E.  612. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  412-417;  Dec.  Dig.  { 
190.*] 

6.  Attobrbt  and  Client  (|  100*)— Sbttli- 
xsNT  of  Suit— Subsequent  PBocxBDiNoa 
BY  Awoenbt  fob  Fees— Pleadings. 

In  a  suit  to  recover  fees  as  indicated  above, 
no  change  or  amendment  of  the  pleadings  is 
necessary  to  perfect  the  attorney's  right  to  re- 
cover. The  filing  ai  the  suit  by  him  is  sufficient 
to  pot  the  defendant  on  notice  as  to  his  rights 
as  an  attorney. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  IS  412-417;  Dec  Dig.  f 
190.*f 

7.  Direction  of  Vibdict. 

The  evidence  demanded  the  verdict  u  di- 
rected. 

Error  from  Otty  Court  of  Floyd  Countr; 
J.  H.  Reece,  Jndge. 

Action  by  C  S.  Ford  against  O.  W.  Frank- 
lin, Jr.  Judgment  tor  platntU^  and  defrad- 
•nt  brings  emv.  Affirmed. 

Denny  A  Wright  and  Grabam  Wright,  all 
of  Rome,  (or  plaintlCf  in  error.  M.  B.  En- 
banks  and  E.  P.  Treadaway,  both  of  Borne, 
for  defendant  In  error. 

HILL,  G.  J.  Judgment  affirmed. 


(U  Os.  App.  489) 
HUDGIKS  T.  BTATBL    (Na  4,9ia) 
(Court  of  Appeals  of  Georgia.   Sept  23,  1913.) 

(Syttaiut  iv  ihe  Court.) 

1.  Cbiuinal  Law  (SS  665,  918*)— Sbquestba- 
tion  of  Witnesses— Discbetion. 

The  enforcement  of  the  mle  requiring  the 
seqaestration  of  witnesses  is  an  administrative 
function  of  the  trial  court  Bud  the  manner  of 
its  exercise  rests  largely  within  the  discretion 
of  the  court.  "  Failure  of  the  court  to  require 
strict  or  absolute  sequestration  of  witnesses  is 
not  ground  for  a  new  trial,  anless  it  is  mani- 
fest that  there  was  an  abuse  of  tbe  discretion 
of  the  trial  Judge,  due  to  the  manner  of  its  ex- 
ercise. 

[Ei  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig-  M  1549-166614,  2163-2192, 
2105.  2106.  2210-2224;    Dec.  Dig.  H  6G5, 

eia*] 

2.  CatuiNAL  Law  (|  665*)— WrrNESSES  (| 

311*)  —  SBQUESTBATEON     of     WiTNESSia  — 

Pbosecutino  Withess— Obedibtlity. 

In  exercising  his  discretion  in  administer- 
ing the  rule  whidi  requires  a  trial  judge  to  ac- 
cord to  either  party  the  right  of  having  the 
witnesses  of  the  opiwsite  party  examined  out  of 
the  hearing  of  each  other,  it  is  not  error  for  the 
judge  in  a  criminal  case  to  permit  tbe  prosecutor 
to  remain  in  the  courtroom  throughout  the  trial. 
If  the  prosecutor  is  called  as  a  witness,  the  fact 
that  he  has  heard  the  tesimony,  as  well  as  his  re- 
lation to  the  case  and  his  interest  therein,  msy 
be  considered  by  the  jury  in  passing  upon  the 
credibility  of  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $8  1540-1566U :  Dec.  Dig.  | 
665  ;♦  Witnesses,  Cent  Dig.  1|  1072-1075 ; 
Dec  Dig.  f  811.*] 

B.  Cbiuinal  Law  (%  1178*)— Appeal— Absiqn- 

UENT  OP  BbBOB— ABANDONUENI^BBrEF. 

AssigDments  of  error  not  even  referred  to 
in  the  brief  and  argument  of  counsel  for  tbe 
plaintiff  in  error  must  be  treated  as  having  been 
abandoned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  SOll-8013;  Dec  Dig.  | 
1178.*] 

4.  Cbiuinal  Law  Q  936*)— New  O^xal— Eti- 

OENOB. 

The  evidence,  though  conflicting,  authorised 
the  verdict  finding  the  accused  guilty,  and  it 
was, not  error  to  refuse  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  If  2193,  2194,  2297,  2298, 
3068;  Dec  Dig.  |  936.*] 

Error  from  City  Court  of  Dublin;  J.  B. 
Hicks,  Judge. 

Will  Hudglns  was  convicted  of  carrying  a 

pistol  concealed,  and  brings  error.  Affirmed. 

H.  P.  Howard  and  T.  E.  Hlgbtower,  both 
of  Dublin,  for  plaintiff  In  error.  Geo.  B. 
Davis,  Sol.,  of  DubllD,  for  tbe  state. 

RUSSELL,  J.  1,  2.  The  defendant  was 
convicted  of  carrying  a  pistol  concealed.  Tbe 
complexion  of  the  case  is  such  that  the  jury 
would  have  been  authorized  to  acquit  the 
accused.  However,  inasmuch  as  there  is  evi- 
dence which  authorized  tbe  conviction  of  the 
defendant,  It  cannot  be  held  that  the  trial 
judge  erred  In  overruling  the  motion  for  new 
trial,  so  far  as  the  motion  is  predicated  upon 
the  ground  tbat  the  verdict  la  contrary  to  the 
evidence  and  without  evidence  to.  support  It 
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[1]  In  reference  to  the  special  groonds: 
The  coart  did  not  err  In  permitting  the  recall 
of  the  witness  Joe  Beard,  to  testify  for  the 
state,  oTer  the  objection  of  the  defendant's 
counsel,  although  at  the  beginning  of  the 
trial  the  defendant  had  asked  for  a  strict 
sequestration  of  the  witnesses,  and  later, 
after  this  witness  had  testified  In  chief, 
again  requested  the  court  to  send  this  wit- 
ness from  the  room  during  the  examination 
of  the  other  witnesses,  if  the  state  Intended  to 
use  him  again.  It  appears  from  the  indict- 
ment that  Joe  Beard  was  the  prosecutor. 
.In  enforcing  the  right  accorded  by  section 
1043  of  the  Penal  Code  to  either  party  In  a 
case  to  have  the  witnesses  of  the  opposite 
party  examined  ont  of  the  hearing  of  each 
other,  the  Jndge  discharges  an  administrative 
fnnctlon  of  the  conrt,  but  the  manner  of  its 
exercise  is  necessarily  addressed  la^^ely  to 
his  sound  discretion.  Shaw  t.  State,  102  Ga. 
666,  667,  29  S.  B.  477;  Keller  T.  State^  102 
Ga.  S06  a),  SI  S.  B.  92. 

[2]  So  far  as  we  know,  the  practice  is  al- 
most universal  for  the  court  to  permit  the 
prosecntor,  whose  name  appears  upon  the 
Indictment  to  remain  In  the  courtroom 
throughout  the  trial,  to  aid  the  solicitor  gen- 
eral In  the  conduct  of  the  case.  Of  course, 
in  passing  upon  the  credibility  of  a  prose- 
cutor's testimony,  if  be  should  be  a  witness, 
the  Jury  would  take  into  consideration  the 
fact  that  he  had  heard  the  testimony,  Just 
as  they  would  view  his  testimony  in  the  light 
of  his  interest  aa  a  prosecutor.  While,  as 
suggested  by  (»>unsel  for  the  plaintiff  In 
error,  It  appears  from  the  record  that  the 
testimony  of  the  prosecntor,  upon  his  second 
examination,  referred  to  the  testimony  of 
the  witnesses  for  the  defendant  who  had  tes- 
tified In  the  interval  between  bla  first  and 
second  examlnatlona,  and  sought  to  specifi- 
cally deny  what  they  had  sworn,  still  this 
does  not  demonstrate  that  the  Judge  had 
abused  his  discretion  in  permitting  the  pros- 
ecutor to  remain  In  the  courtroom.  The  Jury 
heard  hla  reference  to  the  testimony  of  the 
witnesses,  th^  knew  he  had  heard  them  tes- 
tify, and  it  was  for  tbem  to  say  whether  or 
not  hla  statement  to  the  contrary  of  what 
tiiey  bad  sworn,  in  specific  denial  of  the  pre- 
Tlons  testimony,  was  true  or  false.  It  Is  tme 
that,  even  nn^  strict  enforcement  of  the 
provision  of  the  Code  as  to  sequestration,  it 


is  not  feasible  to  exclude  the  parties  to  a 
cause  in  a  dvll  case,  or,  generally,  the  offl- 
cers  of  the  court,  if  th^  should  be  witnesses. 

The  ruling  of  this  conrt  in  Collins  v.  State, 
10  Ga.  App.  34.  72  S.  E.  626,  cited  by  counsel 
for  plaintiff  In  error,  is  in  accord  with  what 
is  now  held.  The  only  dlfTereoce  In  the  two 
cases  is  that  in  the  Collins  Case  the  facts 
Implied  a  waiver  of  the  right  to  a  strict  se- 
questration and  In  the  present  rase  the  de- 
fendant did  not  waive  any  right  and  Insisted 
upon  a  strict  sequestration.  The  d^^ree  of 
strictness  with  which  the  rule  reqnirli^  the 
sequestration  of  the  witnesses  should  be  eu- 
forced  must  necessarily  depend  largely  upon 
the  facts  In  each  case,  and  it  cannot  be  said 
that  a  Jndge  abused  his  discretion  In  admin- 
istering the  rule  In  reference  to  the  sequestra- 
tion of  witnesses,  unless  It  is  manifest  that 
the  right  given  by  the  Code  was  arbitrarily 
denied.  Without  regard  to  this,  the  precise 
matter  urged  by  the  plaintiff  in  error  la  not 
a  proper  matter  for  an  assignment  of  error, 
for  it  Is  well  settied  that  a  violation  of  the 
orders  of  a  trial  Judge  to  sequester  the  wit- 
nesses affords  no  reason  for  excluding  the 
testimony  of  a  witness  who  remained  in  the 
hearing  of  the  court,  although  the  Jury  may 
consider  hla  presence  within  the  hearing  of 
the  other  witnesses  in  passing  upon  the  cred- 
ibility of  bis  testimony. 

[3]  3.  The  defendant  objected  to  the  In- 
troduction of  the  minutes  of  the  September 
term,  1910,  of  the  court,  showing  that  he  was 
at  that  term  of  the  court  tried  and  convicted 
of  the  offoiae  of  pointing  m  ^stol,  vpoa  flie 
ground  that  thla  evidence  was  irrelevant,  and 
it  would  seem  that  this  testimony  was  clearly 
objectionable,  and  probably  was  prejudicial : 
but  for  some  reason  the  plaintiff  in  error 
abandoned  this  assignment  of  error  In  this 
court  The  argument  In  the  brief  is  restrict- 
ed to  a  consideration  of  alleged  errors  of  the 
court  in  the  matter  of  the  sequestration  of 
the  witnesses,  and  there  la  no  reference  what- 
ever to  other  grounds  of  the  motion  for  new 
trial  Consequently,  under  the  well-setUed 
ml^,  these  grounds  of  the  motion  wlU  not  be 
considered. 

£4]  4.  The  evidence  though  confllctiag,  au- 
thorised ttie  verdict  finding  the  accosed 
guilty,  and  St  vnu  not  oror  to  Mfnse  i  new 
trial. 

Judgment  affirmed. 


Digitized  by  Google 


Ga.) 


CENTRAL  OF  aSOBOIA  BT.  00.  T.  FLEMIKO 


36» 


(IS  Oft.  App.  4H> 

CENTRAL  or  GOOROIA  BT.  00.  t. 
FLBMINO. 

lUBMINO  V.  CENTBAL  OF 
GEOROIA  BT.  Ca 
(N(M.  4.700,  4,761.) 

(Oaort  of  AppBsk  of  Ooorgla.   Sept  28,  1918.) 
fSytUbua  hy  t%9  OenrlJ 

L  fiftllllTEW  ({  281*)— GUOUOB  or  SZOK  Pa8- 
SIROXft— LXABILITIES. 

While  It  1b  tbe  duty  of  a  carrier  of  pas- 
■engeta,  who  aeeepU  a  lick  passeDeer,  to  ezer- 
dn  doe  diUgence  in  takiDe  care  of  nim,  aod  to 
foniiah  all  practical  fadlitlea  for  bis  aafe  and 
comfortable  passage,  consiitent  with  the  coa- 
dnct  of  iht  carrier*!  boBineas  and  tbe  comfort 
and  aafetr  of  other  passengera,  this  iDeasure  of 
tfligence  does  not  reqnire  the  earriar  to  place 
a  sick  passenger  in  Its  baggage  car.  It  applies 
0DI7  to  the  tnnsportatioa  of  passengers  in  pas- 
KBger  cars  provided  for  tlut  purpose;  and 
refusal  by  a  conductor  of  a  pawenger  car  to 
transport  a  sick  paasenger  in  a  baggage  ear 
raises  no  liability  on  the  part  of  the  carrier. 

[Ed.  Note.— For  otlier  caaei,  see  Carriers, 
Cent  Dig.  H  1098-1007,  1241;  Dec.  Dig.  f 
28L*] 

2.  Cabsiebs  (i  281*)— OaBBUfli  ov  Siok  Fab- 

BEnOKB— LXABILItlM. 

The  fact  that  oondnctors  of  passenger  cars 
bad  previously  permitted  sick  passengers  to  be 
placed  in  the  baggage  car  would  not  vary  tbe 
rule  as  announced  in  the  forgoing  headnote, 
and  would  not  give  a  passenger  the  right  to  be 
transported  in  the  baggage  car.  A  baggage  car 
is  a  ^ace  of  danger,  and,  either  eick  or  well,  a 
paMencer  has  no  right  to  demand  that  the  com- 
pany snail  transport  him  aa  a  paaaenger  in  the 
baggage  car. 

[Ed.  Nota.— For  other  cuea,  see  Carriers, 
Cent  Dig.  H  109S-10B7,  12ti:  Dec.  Dig,  | 
281.*] 

Roaaell,  J..  dtMenttng. 

Error  from  Cltr  Court  of  Or«enTille;  H.  H. 

Revlli,  Judge. 

Action  by  E.  M.  Fleming  against  the  Cen-% 
tial  of  Georgia  Railway  Company.  Judg- 
ment for  plalntUf,  and  defendant  brings  er- 
ror, and  plaintiff  flies  crosB-bUl  of  ezceptiona. 
Reversed  on  main  bill,  and  cioas-bUl  dis- 
missed. 

Ella  May  E^emlng,  as  tbe  widow  of  Henry 
A.  Fleming,  sued  the  Central  of  Georgia 
Railway  Company  to  recover  damages  for  tbe 
alleged  negligent  homicide  of  her  husband. 
The  petition  In  substance  alleges  tbat  he 
was  suffering  from  appendldtla^  and  that 
It  was  necessary  to  bring  him  to  Atlanta  for 
an  operation;  that  for  this  purpose  he  was 
taken  to  a  station  of  the  defendant's  rail- 
way, where  a  tlAet  was  purchased  for  him, 
and  a  demand  was  made  upon  the  conductor 
in  charge  of  the  train  tha^  on  account  of 
ids  sickness  and  Inability  to  sit  up,  be  be 
taken  in  the  baggage  car  as  a  passen^r  to 
Atlanta,  the  baggage  car  being  a  place  where 
be  could  recline  upon  his  cot  and  could  be 
more  safely  tranqwrted  than  In  a  passenger 
car.  The  conductor  declined  to  receive  him  as 
a  passenger  in  tbe  baggage  car,  and  directed 
tbat  he  be  taken  upon  his  cot  Into  a  compart- 


ment ot  a  passeivec  coach,  called  a  "smoking 
car."  In  the  unoklnff  car  two  seats  were 
thrown  in  such  a  way  that  the  cot  on  which 
tbe  si(^  man  was  being  carried  could  be  laid 
between  the  twa  It  Is  allied  tbat  there 
was  no  place  or  room  £or  his  oot  in  tbe  smok- 
ing car,  13iat  It  was  neceraary  to  place  Us 
oot  between  two  seats  thrown  together,  and 
that  this  caused  his  body  to  be  placed  In  a 
bowlike  position,  which  was  nncomf(»rtable 
and  dangerpns,  and  which  caused  the  appoi- 
dlz  to  burst,  and  that  the  bursting  of  Uie  ap- 
pendix caused  his  death,  miere  is  also  an 
auction  that,  in  taking  the  cot  into  flie 
gfnniHTig  compartment  one  of  Uie  employte 
who  was  aiding  in  this  service  negligently 
dropped  his  end  of  tbB  cot;  but  there  is  no 
allegation  tbat  any  Injury  waa  caused  by 
this  act  of  negligence.  On  the  contrary,  it 
is,  distinctly  affirmed  In  the  petition  that 
those  in  charge  of  Fleming  managed  the  best 
way  they  could  to  place  him  In  the  smoking 
car  according  to  the  Instructions  ot  the  con- 
ductor. It  Is  also  alleged  that  the  railway 
compaiv  had  been  in  tbe  babtt  of  tranvort 
Ing  persons  as  passengers  tn  the  bi^sage 
car,  and  that  this  babit  was  so  frequent  as 
to  become  a  custom  binding  nptm  the  com- 
pany.  The  negligence  alleged  against  the 
defendant,  in  substance,  is  the  rtfusal  of 
the  conductor  to  alknr  Fleming  to  be  takra 
on  the  baggage  car  as  a  passenger;  also 
that  tbe  defendant  well  knew  his  condition, 
and  that  "the  failure  of  the  defendant  com- 
pany to  provide  a  safe^  conv^ent,  and 
comfortable  idace  for  the  carrying  of  said 
Fleming  caused  his  appendix  to  burst  and 
this  caused  his  deatb." 

The  defenduit  demurred  to  the  petition 
generally  and  specially.  The  court  snstalned 
some  of  the  special  grotmds,  overruled  others, 
and  overmled  tlw  geoeral  demurrer.  To  this 
Judgment  the  defendant  excepted,  ^e  plain- 
tiff excepted  by  cross-bill  of  exc^tloiu  to  the 
Judgmmt  80  tar  as  it  snstalned  the  spedal 
demnrrer.  Tbe  view  that  we  take  of  tbe 
question  raised  by  the  main  bill  of  exceptions 
will  rsnder '  unnecessary  any  discussion  of 
the  croes-bllL 

Battle  &  Hollla,  of  Columbus,  and  Mc- 
Laughlin &  Jones,  of  Greenville,  for  plaintiff 
in  error.  N.  F.  Culpepper,  of  Greenville,  for 
d^endant  In  error. 

HILL,  a  J.  (after  stating  the  facts  as 
alwve).  [1]  The  trial  Judge  erred  in  not 
sustaining  the  general  demurrer.  Tbe  alle- 
gations of  the  petition  were  not  sufficient  to 
show  a  cause  of  action.  White  railroad  com- 
panies are  required  to  exercise  extraordi- 
nary diligence  In  taking  care  of  their  pas- 
sengera, and,  where  a  passenger  is  manifest- 
ly sick,  to  furnish  him  all  practioal  facili- 
ties for  his  safe  and  comfortable  passage, 
consistent  with  tbe  conduct  of  the  carrier's 
business  and  the  comfort  and  safety  of  Its 
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other  pftSBOigWB,  yet  we  do  not  think  this 
rule  of  diligence  requires  a  railroad  compa- 
ny to  take  any  person  as  a  paaswger,  either 
side  or  well.  In  its  baggage  car.  Civil  Code 
1910,  i  2718,  provides  that  all  condnctors,  or 
other  employes  in  charge  of  snch  cars  shall 
he  required  to  assign  all  passengers  to  tta^ 
respective  cars,  or  oompartmenta  of  cars, 
provided  for  passmgers.  Section  2717  pro- 
vides that  all  railroads  doii^  bnslnesa  In 
this  state  shall  famish  equal  accommoda- 
tions, In  separate  cars  or  compartments  of 
cars,  for  white  and  colored  passengers;  the 
section  not  applying  to  sleeping  cars.  Sec- 
tion 2719  makes  any  passenger  guilty  of  a 
misdemeanor  when  he  refuses  to  remain  in 
the  seat,  car,  or  compartment  to  which  he 
has  been  assigned,  and  clothes  the  conductor 
and  any  and  all  employes  on  snch  cars  with 
power  to  eject  from  the  train  or  car  any  t>as- 
senger  who  refuses  to  remain  in  the  car  or 
compartment  assigned  to  him.  Penal  Code 
1910,  S  S3Q,  provides  that  companies  operat- 
ing and  using  compartment  cars,  or  separate 
cars,  shall  furnish  to  the  passengers  com- 
fortable seats  and  have  such  cars  well  and 
sufficiently  lighted  and  ventilated,  and  that  a 
failure  to  do  bo  shall  be  a  misdemeanor. 
These  sections  of  the  Code  Impose  upon  the 
carrier  of  passengers  specific  duties.  It  Is 
required  that  equal  accommodation  be  fur- 
nished to  all  passengers,  that  seats  shall  be 
furnished  for  passengers,  and  that  passen- 
ger cars  shall  be  furnished  for  passengers. 
The  law  requires  also  that  baggage  of  pas- 
sengers shall  be  transported  In  a  baggage  car 
furnished  for  that  purpose. 

Now,  the  gravaman  of  the  complaint  In 
the  present  case  Is  that  Fleming,  the  pas- 
senger, was  not  carried  In  tbe  baggage  car, 
a  car  designed,  not  for  jiassengers,  but  sole' 
ly  for  baggage.  It  is  well  known  that  bag- 
gage cars  are  not  fitted  up  for  the  reception 
of  passengers.  It  has  also  been  frequently 
held  that  passengers  who  ride  in  baggage 
cars  assume  tbe  risk  of  that  places  A  bag- 
gage car  Is  a  known  place  of  danger.  It  Is 
placed  ahead  of  the  passenger  cars,  and  next 
to  or  near  tbe  locomotive.  Railroad  compa- 
nies generally,  If  not  universally,  provide  in 
their  rules  and  regulations  that  passengers 
shall  not  ride  in  the  baggage  car ;  and  such 
a  njle  is  not  only  reasonable,  but  is  also 
one,  we  think,  which  a  conductor  or  other 
employ^  has  no  authority  to  waive,  so  as  to 
bind  the  company  under  ordinary  circum- 
stances. 4  Elliott  on  Railroads,  8  1031.  But, 
even  in  the  absence  of  any  such  rule  or  reg- 
ulatlon.  It  Is  manifest  from  tbe  sections  of 
the  Code  above  cited,  as  well  as  from  com- 
mon knowledge,  that  the  proper  place  for 
a  passenger  is  In  a  car  fitted  up  for  that  pur- 
pose, atid  that  a  baggage  car  is  a  more  or 
less  dangerous  place.  Mr.  Beach  In  his  work 
on  Contributory  Negligence,  §|  150,  152,  goes 
so  far  as  to  lay  down  the  principle  that  one 


who  rides  in  a  baggage  car  Ii  m  queid  tres- 
passer, and  cannot  recover  as  a  passengw.  no 
matter  whether  the  Injury  would  have  been 
sustained  or  not  if  he  had  ranalned  in  his 
proper  plac&  We  think,  therefor^  tliat  it 
is  dear  that  a  carrier  has  the  right  to  refuse 
to  enter  into  a  contract  whldtx  would  Increase 
the  hazard  of  a  passenger,  and  a  passenger 
cannot  complain  ot  snch  ref  usaL 

[2]  Even  If  there  had  been  a  practice  of 
conductors  to  take  stdK  passengers  in  tlte  bag- 
gage car,  there  is  no  evidence  that  It  was 
authorized  by  the  company.  Snch  a  practice 
would  certainly  be  against  the  spirit  of  the 
law  set  out  in  the  Code  sections  above  quot- 
ed. A  railroad  company  is  not  required  by 
law  to  carry  hospital  cars,  or  cars  especial- 
ly for  sick  people  to  ride  in.  It  Is  not  requir- 
ed to  convert  a  baggage  car  into  a  car  ee- 
peclally  for  sick  people.  If  It  accepte  a  sick 
passenger,  ite  duty  is  to  place  him  in  a  pas- 
senger car  in  such  a  position  as  will  insure, 
so  far  as  possible,  his  safety  and  his  com- 
fort Where  the  carrier  does  this,  the  meas- 
ure of  its  duty  has  been  fulfilled.  We  think, 
therefore,  that  the  trial  Judge  should  have 
sustained  the  general  demurrer  and  dismiss- 
ed the  petition.  We  reverse  the  Judgment  on 
the  main  bill  of  exceptions,  and  dismiss  the 
cross-bill  of  exceptions. 

Judgment  on  main  bill  of  exceptlouB  n- 
versed.   Cross-blU  dismissed. 

RUSSELL,  J.,  dissenting. 

(U  Qs.  App.  4Tf) 

WESTERN  UNION  TELEGRAPH  CO.  v. 
CALHOUN.    (No.  4,857.) 
(Court  of  Appeals  of  Georgia.    Sept  23,  1913.) 

1.  Firrrnon  Not  Deuubbable. 

Tbe  petition  set  forth  a  cause  of  actioiu 
and  was  not  subject  to  tbe  demurrers  filed 
thereto. 

2.  Telkobaphs  and  Teuifhohes  (i  78*)  — 
Anbwbb— AoKissions. 

Where,  in  a  suit  against  a  telegraph  com- 
pany to  recover  the  statutory  penalty  for  the 
failure  to  deliver  a  message  as  provided  in  sec- 
tion 2812  of  tbe  Civil  Code  of  1910,  the  peti- 
tion alleges  that  the  message  was  received  by 
the  defendant  company  on  a  given  date  at  its 
office  in  a  named  city  and  the  telegraph  tolls 
were  paid  to  the  company  as  required  by  its 
regulations  and  the  laws  of  this  state,  an  an- 
swer by  the  defendant,  that  for  want  of  suffi- 
cient information  these  allegationa  can  neither 
be  admitted  nor  denied,  must  be  treated  as  an 
admisuon  of  those  allegatiODS.  .  Tbe  facts  thos 
averred  in  tbe  petition  ate  matters  as  to  which 
the  company  must  have  bad  knowledge,  and  it 
will  not  be  heard  to  say  that  it  did  not.  Nor 
will  it  be  excused  tor  its  failure  to  aseortain 
the  truth  in  refermee  to  these  mattsrs  to  a 
statement  In  tbe  answer  that  it  has  not  had 
sufficient  time  since  filing  the  petition  to  make 
the  necessary  investigation  to  ascertain  the 
truth.  The  tloie  prescribed  by  law  within 
which  tbe  defendant  must  file  its  answer  must 
be  held  as  a  matter  of  law  to  be  a  reasonable 
time  within  which  to  make  the  necessary  in- 
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TestiKaUoL  Sonthen  Bell  Telephone  &  Tde- 
rraph  Co.  t.  Sbamoa,  12  Oa.  App.  463,  17  S. 
£.  312. 

[Ed.  Kote. — For  other  cases.  He  TelegraphB 
and  Telephones.  Cent.  Dig.  H  7&-81;  Dec. 
Dig.  {  78.*] 

8.  TEtXOEAFHS  AHD  TeLBPHONBS  (|  78*)— Di- 

■BCnON  ow  Vebdict. 

The  defendant's  acceptance  of  the  message 

for  deiiTery  to  the  plaintiff  and  the  failure  to 
deliver  having  been  shown  by  undisputed  evi- 
dence, and  all  other  material  averments  In  the 
petition  having  been  proved,  dthAr  by  evidence 
or  bj  admlsdons  in  tiie  defendant's  answer,  it 
Tvaa  not  erroneous  to  direct  a  verdict  in  the 
plaintiffs  favor. 

[Ed.  Note.— For  other  caass,  see  Telegraphs 
and  Telephones,  Gent  Dig.  H  TO-Sl ;  Dac  Dig. 
i  78.*] 

4.  AiTUi.  AiTD  Bbbob  a  1078f>— BzaEFTioir 

— ABAKDOmfEIVT. 

The  exception  in  the  motion  for  a  new 
trial  in  reference  to  the  admission  of  certain 
documentarv  evidence,  not  being  referred  to  In 
the  brief  of  coonael  for  ttie  plaintiff  in  error, 
most  be  treated  as  having  beat  abandoned. 

[Ed.  Note;— Tor  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  4206^^31;   Dec  1%.  ! 

i07a»i 

Error  from  Clt7  Court  of  BDller  Cotmty; 
W.  I.  Gear,  Judge. 

Action  by  L.  B.  Calhona  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Bush  &  Stapleton,  of  Colquitt,  and  Dorsey, 
Brewster,  Howell  &  Heyman  and  John  K. 
MacDonald,  aU  of  Atlanta,  for  plalntUt  In 
error. 

RUSSELL,  J.  Judgment  afDrmed. 


(13  Ga.  ^p.  482) 

WBSTBKN  UNION  TELEGBAPH  CO.  T. 
CALHOUN.    (No.  4,856.) 

(Court  of  Appeals  of  (Seorgia.   Sept  23,  1813.) 

(ByttaiM      Os  OonrtJ 

1.  PzuDma  (I  248*)— Ahsnduxni^Bfixot— 

TELEGRaPBS  AKD  TBIAPBONEB. 

Where,  in  a  suit  against  a  telegraph  com- 
pany for  the  recovery  of  the  statutory  penalty 
lor  the  failure  to  deliver  a  message,  it  is  alleged 
in  tha  petition  that  the  defendant  maintained 
an  office  at  Macon,  Go.,  and  that  the  telegram 
referred  to  was  deuvered  to  the  defendant  com- 
pany at  Macon,  an  amendment  to  the  petition, 
striking  the  words  "City  of  Macon"  and  aab- 
stitating  in  lieu  thereof  "Town  of  Arlington," 
does  not  set  forth  a  new  cause  of  action ;  it 
appearing  that  the  allegation  of  boUi  the  orig- 
inal petiuon  and  the  amendment  referred  to  tbe 
same  message,  and  the  purpose  of  the  amend- 
ment being  merely  to  correct  the  mistake  made 
in  the  original  petition  In  reference  to  the 
office  at  which  the  message  was  received. 

[EU.  Note.— For  other  casea,  see  Pleading, 
Cent  Dig.  »  686,  687,  68fr-706.  708%,  709; 
Dec  Dig.  S  248.*] 

2.  Decisior  Followed. 

All  of  the  other  questions  raised  in  the 
record  are  controlled  by  the  decision  this  day 
rendered  in  Western  Union  Tel.  Co.  v.  Calhoun 
(No.  4,857)  79  8.  B.  870. 


Error  from  City  Court  of  BfUler  County; 
W.  I.  Geer,  Judge. 

Action  by  L.  E.  Calhoun  agalnat  the  West- 
em  Union  Telegraph  Company.  Judgment 
for  plaintiff,  and  defendant  brings  emur.  Af- 
firmed. 

Busb  St  Stapleton,  of  Colquitt,  and  Dorsey, 
Brewster,  Howell  it  Heyman  and  John  E. 
MacDonald,  all  of  Atlanta,  for  plaintiff  In 
error. 

BU8SELL,  J.  Judgment  affirmed. 


(U  Gs,  App.  46B> 
BOWSN  T.  DS  LOACH.   (No.  6,080.) 
^^rt  vt  AppMla  ol  Geoifla.  S^t  17,  1918.) 

(Svttalua  hjf  ike  Oomrt.) 

1.  Sales  (|  202*>— Traksrb  or  Titlb-Cash 

Sale. 

Where  personalty  is  sold  on  cash  sale, 
title  does  not  pass  till  the  purchase  money  is 
paid. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  Sf  642-^1 ;  Dec  Dig.  |  202.*] 

2.  Sales  (i  202*)— TbahSfxe  or  Tnu— Pabt 
Patkent. 

The  evidence  authorised  a  finding  that  ti- 
tle to  the  personalty  sued  for  was  not  to  pass 
to  the  person  under  whom  the  d^endant  claim- 
ed until  the  amount  of  the  purchase  money  had 
been  paid,  and  that  the  plaintiff  had  received 
only  a  small  part  of  tbe  purchase  money.  The 
faqt  that  the  sum  so  received  had  not  been  re- 
turned did  not  operate  to  pass  title  Into  tbe 
purchaser,  but  merely  gave  him  the  right  to 
complete  the  sale  and  obtain  title  by  payment 
of  the  balance  due.  Not  having  done  this,  he 
acquired  no  title  which  he  could  transmit  to  a 
third  person.  The  evidence  did  not  show  a 
conditional  tale  to  the  person  under  whom  the 
defendant  claimed,  but  showed  an  absolute  sale 
for  cash. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  642-551;   Dec.  Dig.  S  202.*] 

Eirror  from  Superior  Court,  Bryan  C!onn- 
ty ;  W.  W.  Sheppard,  Judge. 

Action  by  C.  C.  De  Loach  against  L.  S. 
Bowen.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  AfiBrmed. 

J.  P.  Dokes,  of  Pembroke,  for  plaintiff  In 

error. 

POTTLE,  J.  Judgment  affirmed. 


•For  otlMT  eases  •••  ssms  toplo  and  ssoUoa  NUHBBB  la  Dsc.  Dig.  A  Am.  Dig.  K«]p-Nac^)!rt#§ Aif^lK^  (fl)lQ^ 


(13  Oa.  App.  W) 
HATTON  V.  W.  D.  MORTON  &  CO. 
W.  D.  MORTON  &  CO.  v.  HATTON. 
(Nos.  4,767,  4,780.) 
(Court  (tf  Appeals  of  Georgia.   Sept  23,  191SJ 

(SyUabtu  (y  tht  CourtJ 

1.  BBOKKBS     (I  20*)— CONTBAOT— OOMBTBUC- 

HON— What  Law  Govbbns. 

The  contract  to  pay  commissions  for  the 
sale  of  real  estate,  upon  which  the  suit  was 
brought,  was  made  and  was  to  be  performed 
within  tbB  state  of  Georgia ;  and  hence  its  valid- 
ly, form,  and  effect  is  to  be  controlled  by  the  taw 
of  this  state. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Dec. 
Dig.  §  20.*] 
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2.  Beokebb  (i  42*)— RiQHT  TO  Cownsaxoii— 
Failvbk  to  Beoistbe, 

Uoder  the  ralinff  of  this  coart  in  Ford 
Thomason,  11  Ga.  App.  359,  7S  S.  B.  268,  which 
wai  followed  in  Howley  t.  Woodley,  12  Ga. 
App.  45^  78  S.  EL  260.  the  plaintiff  was  not 
entitled  ti)  recover,  becanae  he  had  not  register- 
ed as  ft  real  estate  dealer,  as  required  by  law. 
The  court  did  not  err  in  directins  a  verdict  in 
favor  of  the  defendant,  and  in  view  of  the  af- 
finnance  of  that  judsment,  the  assignment*  of 
error  in  the  cross^UT  of  exceptions  will  not  be 
considered. 

{Ed.  Note.— For  other  cases,  see  Brokezs. 
Cent  Dig.  1  43 ;  Dec.  Dig.  |  42.*] 

Error  from.  City  Coart  of  Waycross ;  Jnou 
G.  McDonald,  Jadge. 

Action  by  R.  .C.  Hatton  against  W.  D.  Mor* 
ton  Se  Co.  Judgment  for  defendants  on  dl* 
rected  verdict,  and  plaintiff  brings  error,  and 
defendants  file  cross-bill  of  excepttons.  Judg- 
ment on  main  bill  affirmed,  and  croBs-bill  dls> 
missed. 

Herbert  W.  Wilson  and  Jno.  S.  Walker, 
both  of  Waycrora,  for  plalnticr  In  error.  Wil- 
son. Bennett  ft  Lambdln,  of  Waycroa^  for  de- 
fendants in  error. 

RUSSELL,  J.  Judgment  upon  the  mala 
bill  of  exceptions  aflirmed.  Gross-bill  of  ex- 
cepUona  dlMnlasefl. 


{13  Ga.  App.  468)  ' 

WTATT  r.  WYATT  et  aL   0To.  4,706.) 
(Court  of  Appeals  of  Georgia.   Sept  28, 1913J 

(ByUahut  by  the  Court.) 

Afpbai,  and  Ebbob  (!  827*)— PAsms— SuBB- 

TT  on  Bail  Bond. 

An  action  of  trover  was  brought,  and  bail 
process  issued.  The  defendant  gave  bail  bond, 
with  surety.  On  the  trial,  upon  motion  of  the 
defendflUt  the  bail  process  was  dismissed,  and 
the  surety  on  the  bond  discharged.  Thereafter 
the  case  proceeded  to  verdict  and  iodgment 
against  the  defendant  in  trover  only.  The  plain- 
tiff sued  out  a  writ  of  error,  assigning  error  up- 
on the  judgment  discharging  the  surety;  but 
the  surety  was  not  served  with  the  bill  of  ex- 
ceptions. Beld,  that  the  writ  of  error  must  be 
dismissed.  The  surety  was  not  a  party  !□  the 
court  below,  but  he  has  a  property  right  in 
the  judgment  in  his  favor.  He  ia  a  party  to  the 
writ  of  error,  and,  as  his  rights  are  to  be  af- 
fected by  the  judgment  in  the  Court  of  Appeals, 
he  is  entitled  to  notice  and  an  opportunity  to  be 
heard  in  this  court 

[Ed.  Note.— For  other  canes,  see  Appeal  and 
Error,  Cent.  Dig.  «  1795,  1814-1820,  1822- 
1835;  Dec  Dig.  |  327.*] 

Error  from  City  Court  of  Madison ;  K.  S. 
Anderson,  Judge. 

Action  by  Frances  Wyatt  against  Hartin 
Wyatt  and  others.  From  the  judgment, 
plaintiff  brings  tfror.  Wilt  of  error  dis- 
missed. 

WilUford  ft  Lambert,  of  Madison,  for  plain- 
tiff in  error.  B.  H.  George  and  F.  C.  Foster, 
Sr.,  both  of  Madlaon,  for  defendants  in  eorxor. 

RUSSELL,  J.  Writ  of  error  dismissed. 


(13  Oa.  App.  48» 
MOBLEY  V.  HARRELL.   (No.  4,859.) 
(Court  of  Appeals  cC  Oeozgia.  Scot  28,  IBU.) 

(at/llahiu      the  Oourt)  - 

Ykkdob  and  Pitbohabbb  Q  8S4*)— BromsBivii 
Patubnt  bt  Mistakb— Sioht  to  ^bcovbb. 
The  allegations  of  the  petition  set  forth  a 

cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |{  959-980;  Dee.  Dig.  | 
884.*] 

Error  from  Superior  Court,  Grady  Goonty; 
Frank  Park,  Judge. 

Action  by  Sam  Harrell  against  O.  It.  Mob- 
ley.  A  judgment  dismissing  the  petition  was 
reversed  on  certiorari  to  the  superior  court, 
and  defendant  brings  error.  Affirmed. 

R,  a  Bell  and  J.  S.  Weathers,  both  of  Oalro, 
for  idaintlff  In  error.  B.  B.  Teirdl,  of 
Whlgham,  for  defendant  in  error. 

Him  a  J.  Harrell  sued  Ifobley  In  tbe 
cl^  conrt  of  Wbls^am.  Mobl^  demurred 
generally  and  specially,  and  tbe  court  sus- 
tained the  demurrer  and  dismissed  the  peti- 
tion, and  Hairell  by  certlotari  carried  tbe 
case  to  the  anperior  coor^  where  the  Judg- 
ment of  the  city  conrt  was  reversed,  and  the 
case  remanded  for  trial.  Hobley  excepted  to 
this  Judgment  of  the  snporior  conrt 

The  suit  in  the  city  court  was  tor  money 
had  and  received,  and  the  allegationa  of  the 
petition  made  the  following  case:  On  October 
30,  1911,  Harrell  bought  from  Mobley  a  cer- 
tain tract  of  land  containing  160  acres,  more 
or  less,  in  the  sonthwestem  portion  of  lot  No. 
185  in  the  nineteenth  district  of  Decatur 
connty,  Ga.,  at  the  fixed  price  of  9U  per 
acre  of  whatever  the  tract  would  measore, 
to  be  paid  on  or  before  November  let  there- 
after. Harrell  and  Uobley  aetiiq;  together 
secured  the  connty  surveyor  to  snrv^  and 
measure  this  tract  for  the  purpose  of  ascer- 
taining the  exact  number  of  acres  tfa^eln. 
The  surveyor  made  this  survey  and  measure- 
ment, and  reported  to  them  that  tbe  tract 
contained  133.60  acres,  including  a  7-acre 
tract  that  there  was  some  dispute  about.  As- 
suming that  this  survey  and  measurement 
was  correct,  Harrell  paid  to  Mobley  the  sum 
of  ¥1,470.25,  which  was  at  tbe  rate  of  $11 
per  acre,  according  to  the  survey  and  meas- 
urement, and  Mobley  executed  his  deed  to 
Harrell  accordingly.  Very  soon  thereafter 
Harrell  received  a  letter  from  the  surveyor, 
notifying  blm  that,  after  carefully  looking 
over  his  figures  relating  to  tbe  survey  and 
measurement,  he  found  that  he  had  made  a 
mistake  of  fact,  that  the  tract  of  land  which 
Harrell  had  bought  contained  only  106.19 
acres,  that  this  mistake  came  about  by  rea- 
son of  his  being  interrupted  both  by  Harrell 
and  by  Mobley  while  he  was  trying  to  figure 
the  number  of  acres  contained  in  the  tract 
The  disputed  strip  of  7  acres  was  not  sur- 
veyed, and  the  addition  of  this  to  the  ttact 


■For  other  eases  ms  sams  topic  sad  ssctloa  NUMBER  In  Deo.  Dig.  ft  Am.  DUDi|3Ciy^ib 


Ga.) 


JARBAHD  T.  HAWXS 


S73 


which  Mobley  had  sold  to  Harrell  made  the 
entire  tract  contain  115.19  acres,  aod  this, 
at  911  per  acre,  amotmted  to  $1,286.09.  It 
was  alleged  that  by  reason  of  this  mistake 
of  the  surveyor  the  petitioner  paid  to  Mobley 
$204.16  more  than  he  should  have  paid  him, 
and  more  than  Uobley  should  bare  received 
for  the  land,  and  the  suit  was  brought  to 
recover  this  excess,  with  Interest  on  the  same 
from  the  time  of  Its  payment.  Mobley  de- 
murred to  this  petition,  on  the  general  ground 
that  It  set  forth  no  cause  of  action,  and  on 
the  special  grounds  that  no  copy  of  the  con- 
tract of  sale  or  of  the  deed  referred  to  was 
attached  to  the  petition,  and  that  the  relief 
that  the  plaintiff  sought  was  on  account  of 
an  alleged  mistake,  for  which  the  dty  court 
was  without  Jurisdiction  to  give  relief,  the 
same  being  equitable  relief,  which  could  only 
be  granted  by  the  superior  court  The  de- 
murrer was  sustained  by  the  trial  Judge,  and 
on  certiorari  this  Judgment  was  reversed. 

We  think  the  Judgment  of  the  superior  court, 
sustaining  the  certiorari  and  remanding  the 
case  tdi  trial,  was  right  If  the  plaintUI 
establishes  on  the  trial  the  allegations  of  the 
petition,  he  will  be  entitled  to  recover  the 
money  paid  the  defendant  In  excess  of  the 
agreed  price  for  the  laud.  The  land  was 
not  sold  by  the  tract,  according  to  the  alle- 
gations of  the  petition,  but  expressly  sold  by 
the  acre  at  a  stipulated  price  of  $11  per  acre. 
The  case,  under  the  all^atlons,  is  not  one 
where  the  vendor  Is  charged  wltli  having 
made  a  fraudulent  statement  about  the  num- 
ber of  acres  to  Induce  the  vendee  to  buy  the 
land.  There  is  no  allegation  that  the  vendee 
was  deceived  by  any  statement  of  the  vendor; 
nor  la  it  a  case  in  which  the  vendee  himself 
waa  guilty  of  negligence  in  ascertaining  the 
facts,  and,  because  of  his  own  laches,  would 
not  be  allowed  any  relief.  In  other  words, 
it  was  not  a  case  In  wliich  the  purchaser  re* 
lied  upon  the  guaranty  of  the  vendor  as  to 
the  namt)er  of  acres  and  waa  de<^ved,  and 
there  was  no  allegation  of  actual  fraud  upon 
the  part  of  the  vendor.  If  these  were  the 
facts,  there  could  be  no  recovery.  King  Lbr. 
Co.  T.  Cowart,  136  Ga.  739,  72  S.  B.  37.  Nor 
la  it  a  case  where  the  vendee  had  suffldenc 
opportDnlty  to  inspect  the  property  and  was 
pravented  by  the  seller's  fraud  from  so 
doing ;  but  he  voluntarily  tihoae  to  rely  upon 
the  vendov'B  statement,  without  making  any 
lnvestigatl<»i  to  ascertain  the  truth.  If  this 
viras  the  case,  tiie  plaintiff  could  not  recover. 
Jlartln     Harwell,  UB  Ga.  166,  41  S.  E.  686. 

But  the  auctions  of  the  petition,  wtaidi 
are  admitted  to  be  tme  by  the  dunurrer, 
clearly  ahow  that  the  ezcen  over  the  stipu- 
lated price  of  the  land  was  paid,  not  twcause 
of  any  fraud  of  the  defendant  or  any  negU- 
feuce  of  the  plaintlfl,  but  simply  through  a 
mistake  of  fact,  which  mistake  was  made, 
not  by  the  plaintiff  or  the  defendant,  but 
by  the  surveyor  whom  both  had  selected  to 


ascertain  the  exact  number  of  acres,  In  order 
that  the  correct  amount  as  stipulated  could 
be  arrived  at  Certainly,  if  the  plaintiff  es- 
tablished the  allegations  of  his  petition,  the 
money  should  be  refunded  to  him  by  the  de- 
fendant, for  the  money  had  been  paid  through 
a  mistake  made  by  the  surveyor.  An  action 
for  money  had  and  received  lies  in  all  cases 
where  money  Is  in  the  bands  of  another 
which  ex  sequo  et  bono  the  plaintiff  Is  en- 
titled to  recover,  and  which  the  defendant  la 
not  entitled  in  conscience  to  retain.  Bates- 
Farley  Bank  V.  Dlsmukes,  107  Oa.  212,  217, 
33  S.  B.  176,  and  citations.  We  derefore 
condade  that  the  Judge  of  the  superior  court 
did  right  in  sustaining  the  certiorari  and 
remanding  the  case  for  a  triaL 
Judgment  aflirmed. 


(U  Om.  App.  470) 
JARRARD  V.  HA  WES.    (No.  4,781.) 
(Court  of  Appeals  of  Georgia.   Svpt.  28, 1918.) 

(SpUolHU  by  the  OoftJ 
L  WiTRBSBKB  A  126*)— GoHFKnNOT— Taurs- 

ACnONS  WITH  DXCKASSD  PSBSOITB— StATO- 
TOET  PaoVISIOWB. 

The  evidence  act  of  1889  (Acta  1889,  p. 
85)  raperseded  tbe  deciaions  of  the  Supreme 
Court  rendered  prior  to  its  passage,  In  which 
the  evidence  acta  of  1866  (Acta  1866,  p.  188) 
were  construed.  The  provisions  of  section  C858 
of  the  Code  exclude  the  plaintilL  in  a  case  in 
which  the  defendant  has  died,  from  testifying 
with  relation  to  any  conversation  or  transaction 
with  the  deceased;  and  there  is  no  exception 
to  the  rule.  For  this  reason  tbe  trial  judge  did 
not  err  in  withdrawing,  in  his  charge  to  the 
jury,  that  portion  of  the  testimony  of  the  plain- 
tiff which  parported  to  relate  statements  of 
tbe  deceased  defendant, 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  |  551 ;  Dec  Dig.  S  126;*  Statutes. 
Cent  Dig.  if  359,  362.] 

2.  CoNTKACTs  (S  363*)— Actions  pob  Bauca 
— I  KeTBDcnoNs— Amount  of  Rboovbbt. 
The  plaintiff's  action  was  based  upon  an 
entire  contract  and  for  this  reason  the  trial 
judge  did  not  err  in  confining  the  consideration 
of  the  jury  to  a  recovery  for  the  plaintiff  of 
the  full  amount  <tf  the  contract  price,  in  case 
tbe  jury  found  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  IS  93,  1829-1844 ;  Dec.  Dig.  |  853.*] 

8.  New  Tbial  (|  71*)  —  CoNixioriNa  Evi- 
dence. 

The  evidence,  though  conflicting,  warranted 
the  finding  in  favor  of  the  defendant  and  there 
was  no  error  in  refusing  a  new  triaL 

[Bd.  Note.— For  other  cases,  see  New  TriaL 
Cent  Dig.  11  144^  146;  Dec.  Dig.  |  71.*] 

Error  from  CHty  Court  of  Balnbrldgft;  H. 
B.  Spooner,  Judge. 

Action  1^  M.  A.  Jarrard  against  T.  S. 
Hawea,  administrator.  Jn^ment  tot  the  de- 
fendant and  plaintiff  brings  error.  Affirmed. 

M.  m  O'Neal,  Albert  H.  RusseU,  and  W. 
V.  Custer,  aU  of  Bainbridge,  for  plaintiff  in 
error.  B.  B.  Bower,  Jr.,  and  T.  S.  Hawes, 
both  of  Bainbridge,  for  defendant  la  error. 

RUSSELL,  J.  Judgment  afflrmed. 
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(13  6  k.  App.  488) 

BLALOOE  T.  EMPIRE  LIFE  INS.  CO. 
(No.  4.87T.) 

(Court  ot  Appeals  of  Georgia.   Sept  23,  1913.) 
(Svllabtu  bv  the  OourtJ 

1.  IHBUEANC!:  (§  179%*)-EVID«M0B  (1  4B0*>- 

Pabol  Evidence— FoLicT—OonBTBUonoN. 
This  was  an  action  on  a  life  insnrance  pol- 
icy dated  August  6,  1910,  proriding  for  the  ^7- 
ment  of  an  annual  premium  of  $47.73.  The 
first  annnal  premiam  was  paid.  On  August  6, 
1911,  the  premiunui  were  made  payable  quarter- 
ly, and  the  insured  paid  a  quarterly  premium  of 
$12.65,  leas  a  dividend  of  74  cents.  The  second 
quarterly  premium  beeame  due  on  December  6, 
1911  (allowing  the  80  days'  grace  provided  for 
in  the  policy).  On  December  22,  1911,  the  in- 
snred  died,  oaving  fiuled  to  pay  the  second 
quarterly  premium.  The  policy  provides:  "If 
any  premiums  shall  not  be  paid  when  due,  the 
company  shall  first  apply  any  withdrawable 
sorpliis  to  pa;  th«  same,  and  the  remainder  of 
the  premiam  dne,  if  any,  shall  be  charged 
against  this  policy  as  a  loan,  if  the  respective 
loan  value  specified  herein  be  sufficient  to  cover 
sach  advance,  tn  addition  to  any  existing  liens 
and  accrued  intwott;  provided  uat,  if  the  cred- 
its be  not  sufficient  to  cover  the  ennre  premium 
then  due,  the  company  shall  apply  the  same,  if 
sufficient,  to  pay  the  premium  for  a  shorter  pe- 
riod, but  not  less  than  a  full  quarterlv  premi* 
nm."  It  is  further  provided  in  the  policy  that 
the  insnred  may  borrow  the  amount  specified  in 
column  2  of  a  table  accompanying  uie  policy, 
for  the  year  in  which  the  loan  is  to  be  taken, 
the  contract  to  lie  assigned  to  the  company  as 
security,  "and  the  premiums  on  the  contract 
shall  be  paid  In  full  to  the  end  of  the  next 
policy  year  succeeding  the  day  when  the  loan  is 
made,"  In  the  loan  table  accompanying  the 
policy  and  in  column  2  thereof,  opposite  the 
words  "2nd  policy  year,"  appear  the  figures  $78. 
The  plaintiff  contends  that  when  the  second 
quarterly  premium  for  the  second  year  became 
due,  to  wit,  on  December  6,  1911,  the  policy  bad. 
a  loan  value  of  $19.50,  which,  under  the  "au- 
tomatically nonforfeitable"  clause  of  the  pviicy, 
should  have  been  automatically  applied  by  the 
company  to  the  payment  of  the  second  qaarter- 
ly  premium,  which  would  have  carried  the  in- 
surance beyond  the  date  upon  which  the  insured 
died.  Held:  {!)  The  policy  is  not  ambiguous, 
and  parol  evidence  was  not  admissible  to  explain 
its  terms.  <2)  CJonatming  the  provisions  in  the 
policy  relating  to  loans,  in  connection  with  th^ 
■'automatically  nonforfeitable"  clause,  the  mean- 
ing of  the  policy  is  that  at  the  time  of  the  de- 
fault as  to  the  payment  of  the  second  quarterly 
premium  by  the  insured  the  policy  had  no  loan 
value  which  could  be  automatically  applied  to 
the  payment  of  the  premium  due,  and,  under 
the  policy,  no  amount  was  available  to  the  in- 
sured as  a  loan  until  the  end  of  the  second  year 
and  the  payment  by  him  of  a  full  annual  premi- 
um for  uie  third  policy  year. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  i  179  Vii*  Eviaence.  Cent  Dig.  II 
206ft-20S2,  2084;  bee.  Dig.  i  i50.*J 

Error  from  City  Court  of  Macon;  Bobt 
Hodges,  Judge. 

Action  by  A.  li.  BlaloCk,  administrator, 
BgalDst  the  Empire  Ufe  Ingnrance  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error. .  Affirmed. 

Miller  &  Jones  and  Wallace  Miller,  all  of 
Macon,  for  plalntlCt  In  error.  Hatcher  & 
Smith,  of  Macon,  for  defendant  In  error. 

RUSSELLb  J.   Judgment  affirmed. 


as  Os.  App.  mi 
McARTHUR  T.  WILSON.    (No.  4,972.) 
(Court  of  Appeals  of  Georgu.   Sept  23,  1918.) 

(SyUabua  by  the  OourL) 

1.  Set-Off  and   Countbbci.aih   Q   S3*)  — 

RiOBT  TO  INTEBPOSE. 

In  this  state  the  statutory  right  of  Mt«ff 
is  restricted  to  demands  or  claims  of  a  rimilar 
nature,  and  a  claim  arising  ex  contractu  cannot 
be  set  off  against  a  claim  arising  ex  delicto. 
Civil  Ci3de  1910,  f  5521;  Geer  v.  Cowart.  5 
Ga.  App.  251.  &2  S.  E.  1054. 

[Ed.  Note.— For  other  cases,  see  Set-Ofl  and 
CounterchOni,  Cent  Dig.  H  1>  82,  54,  55;  Dec. 
Dig.  I  88.*] 

2.  Courts  (|  188«>— Citt  <3otraTS— JuniflDic- 
TiON— Equitable  Set-Opts. 

Elzcept  as  above  limited,  the  right  of  set-off 
is  a  purely  equitable  right,  cognizable  only  in  a 
court  of  eqnity.  Hecht  v.  Snook,  114  Ga.  923, 
41  S.  E.  74.  The  city  courts  of  this  state  have 
no  jurisdiction  to  allow  eqnltable  aet-off. 

[Ed.  Note. — For  other  cases,  see  Courts,  Ont 
Dig.  11  439,  440,  442,  447,  448,  451.  452,  454, 
468,  464,  466,  467,  468;  Pec.  Dig.  |  188.*] 

3.  Set-Off  and  Couhtkbolaik  (i  83*)— Coir- 

TRACT  AND  TOBT. 

In  a  trover  suit  to  recover  possesedon  of 
personal  property,  a  plea  setting  op  a  debt 
claimed  by  the  defendant  against  the  plaintiff 
should  not  have  been  allowed. 

[Ed.  Note.— For  otber  cases,  see  SeM>ff  and 
Counterclaim,  Gent  Dig.  S|  1,  32,  54.  56 ;  Dec 
Dig.  i  S3.*] 

Error  from  City  Court  of  RtfdErlUe;  EL  C. 

Collins,  Judge. 

Action  by  W.  B.  McArthor  against  W.  O. 
Wilson.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed. 

Way  &  Burkhalter.  ot  ReldarlU^  for  plain- 
tiff In  error. 

HlUi,  C.  J.  Jadgment  rerenBd. 


(U  Qa.  Avp-  4K) 

ROGEBS-McRORIE  CO.  v.  itOBESON  CUT- 
LERY CO.    (No.  4,936.)  ' 
(Court  <a  Appeals  of  Georgia.   Sept  28. 1913.) 

(BylMnu  H  iU  OomrtJ 

1.  Salk  (H  847*)— Action  WB  Przob— Evi- 
dence, 

This  was  a  suit  upon  an  account  for  goods 
sold  and  delivered.  The  defendant  pleaded  that 
the  goods  were  never  received,  and  that,  if  they 
were  delivered  to  the  carrier  as  the  agent  of  tlie 
consignee,  the  plaintiff  agreed  to  release  the  de- 
fendant from  payment,  and  to  look  alone  to  the 
carrier  for  the  value  of  the  goods.  The  case 
was  submitted  to  the  judge  without  the  inter- 
vention of  a  jnry,  and  he  rendered  a  judgment 
in  favor  of  the  plaintiff;  the  Judgment  being 
put  upon  the  ground  "that  the  alleged  rescission 
18  not  effective  to  defeat  the  plaintifTs  recov- 
ery." There  was  evidence  from  which  the  judge 
could  have  found  that  the  goods  sued  for  had 
been  actually  delivered  to  the  defendant  by  the 
carrier  at  destination.  It  follows  that  a  judg- 
ment in  favor  of  the  plaintiff  was  authorized, 
without  reference  to  whether  the  alleged  agree- 
ment of  release  or  rescission  was  based  upon  a 
sufficient  consideration  and  therefore  binding 
upon  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  IS  962-972 :  Dec.  Dig.  {  347.*] 
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2.  ETXDXjrcB  (t  179*)— WimESSBS  (|  255*)— 
Bkst  and  Secondabt  Evidencb— Dtjpu- 

CATE  Bill  or  LADINO—MElIOBANDtrM. 

The  admission  in  evidence  of  the  alleged 
duplicate  bill  of  ladins  issued  by  the  Initial  car- 
rier affords  no  ground  fer  a  new  trial,  both  be- 
cause it  appeared  that  the  original  bill  of  lading 
was  beyond  the  jurisdiction  of  the  court  and 
not  accessible  to  the  plaintiff,  and  becaoH  the 
duplicate  was  the  highest  and  best  evidence  that 
could  be  produced. '  Furthermore,  there  was  eT- 
idence  of  an  actual  delivery  of  the  goods  to  the 
initial  carrier.  While  the  witness  who  testified 
as  to  the  delivery  of  the  goods  to  the  carrier 
stated  that  his  testimony  was  based  upon  a  cer- 
tain memorandum  with  which  he  had  refreshed 
bis  recollection,  it  appeared,  from  his  testimony, 
that  he  knew  the  memorandum  was  correct  at 
the  time  it  was  made,  and  that  it  was  made 
either  by  himself  or  under  his  supervision.  The 
testimony  was  therefore  admissible.  Lenney  v. 
Finley,  118  Ga.  427,  45  a  B.  317.  There  was 
DO  material  error  in  any  of  the  rulings  com- 
plained of. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig,  U  59&-£88:  Dee.  Dig.  S  1T9;*  Wit- 
nesses, Cent.  Dig.  |i  874-890;  Dee.  Dig.  § 
255.*] 

Error  from  City  Court  of  Baxley ;  D.  W. 
Kranss,  Judge. 

Action  by  the  Robeson  Cutlei?  Compaoy 
against  the  Bogers-McRorle  Company.  Judg- 
ment for  plaintiff,  and  defendant  irlngs  er- 
ror. Affirmed. 

Parker  &  Higbsmltb,  of  Baxley,  for  plain- 
tiff in  error.  R.  L.  J.  ft  S.  J.  Smith,  Jr.,  of 
Oommerce;  and  Little.  Powell,  Hooper  & 
Ooldstelu,  of  Atlanta,  for  defendant  In  error. 

BUSSELLs  J.  Jndcnient  afflrmed. 


(13  Ga.  App.  471) 

laJlOD  v.  M.  C.  RISER  &  CO.  (No.  4,799.) 
(Court  of  Appeals  of  Georgia.   Sept  28,  1913.) 

(Byllabua  ly  the  Court.) 

1.  AccoBD  AND  Satisfaction  (8  11*)- Fobm 
OF  Agbeeuent— Check— CoHDmoii  or  Ao- 

CKPTANCB. 

Where  a  debtor  sends  to  his  creditor  a 
check  which  contains  a  statement  to  the  effect 
that  it  is  to  be  applied  in  full  settlement  of  all 
accounts  and  notes  due  by  the  debtor  (and  as 
to  the  amount  of  which  indebtedness  the  par- 
ties were  in  dispute),  the  creditor's  acceptance 
and  collection  of  the  check  will  operate  as  a  full 
settlement  aod  satisfaction  of  all  accounts  and 
notes  owing  the  creditor  by  the  debtor  previous 
to  that  date.  Bass  Dry  Goods  Co,  v.  Roberts 
Coal  Co.,  4  Qa.  App.  520,  61  S.  E.  1134 ;  Wil- 
cox T.  Rogers,  13  Ga.  App.  — ,  79  S.  E.  219. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  75-82 ;  Dec.  Dig.  i 

2.  TniAL  (§  203*)— Instbuotiorb— IssTJES. 

This  being  a  suit  upon  a  promissory  note, 
and  the  only  defense  filed  by  the  defendant  be- 
ing that  of  accord  and  satisfaction,  by  reason  of 
the  fact  that  the  plaintiff  had  accepted  and  col- 
lected a  check  containing  a  condition  such  as 
that  above  mentioned,  and  there  being  evidence 
offered  in  support  of  that  defense.  It  was  error 
to  charge  the  jury  in  substance  that  the  de- 
fondant  could  not  prevail  unless  he  showed  that 
thp  note  sued  on  bed  been  paid,  and  to  omit  to 


give  in  charge  the  ptineiple  announced  ia  the 
preceding  headnote. 

[Ed.  Note.— For.  other  cases,  see  Trial,  Cent 
Dig.  H  477-478;  Dec.  Dig.  |  203.*] 

Error  from  Baperlor  Onirt,  Hart  Countj ; 
D.  W.  Meadow,  Jodg& 

Action  by  M.  a  KlBer  ft  Go.  agalnrt  X>.  N. 
Blrod.  Jndsment  for  tiie  plalnttffB,  and  de- 
fendant brings  error.  Reversed. 

Skelton  &  Skelton.  of  Bartwell,  for  plain- 
tiff In  error.  Jas.  H.  Skelton,  ot  Hartwell, 
for  defendants  In  error. 

RUSSBIiU  J.   Judgment  reversed. 


03  Qa.  App.  60S) 

LITTLE  BOCK  VUBNITUBB  CO.  T. 
JONES  ft  CO.  ct  aL  (No.  0^009.) 
(Court  of  Appeals  of  Georgia.   Sept  23,  ISISJ 

fSyUabut  hy  the  Court.) 

1.  Novation  ({  1*)- Pbincipal  aiid  Snasrr 

(S  97)— DlSCHABGB  or  SUBBTT. 

A  change  in  the  nature  or  terms  of  a  con- 
tract is  called  novation.  Such  novation  with- 
out the  consent  of  the  surety  discharges  him. 
Civil  Code  1910,  |  S64S;  Bethune  t.  Doiier. 

10  Ga.  235. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  {  1 ;  Dec.  Dig.  |  1  Principal  and 
Surety,  Cent  Dig.  $|  146-168;  Dec.  Dig.  | 
97.* 

For  otlier  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4848-4861;  voL  8,  p.  7783.] 

2.  Pbznoxpai,  and  Subbtt  a  07*)— Dxa- 

CBABOK  OF  SUBXIT- AlXBBATIOn  OT  COK- 
TBACT. 

This  rule  will  not  be  altered  by  the  fact 
that  the  change  in  the  contract  which  was 
made  without  the  knowledge  or  consent  of  the 
surety,  nevertheless  inured  to  the  benefit  of  the 
prinapai  and  the  surety.  If  the  change  is 
made  without  the  knowledge  or  consent  of  the 
surety,  the  surety's  complete  reply  is  "Non 
hffic  in  foedera  venL"  Hill  v.  O'Neill,  101  Ga. 
832,  28  S.  E.  996. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
SuT«ty,  Cent  Dig.  H  146-168;  Dee.  Dig.  | 
97.*] 

8.  GuAaANTT  (I  63*)  — DxsoHABOx— Change 

IN  CONTBACT. 

The  above-stated  rale  applies  to  guarantors 
as  well  as  to  sureties;  and  aiLy  material  altera- 
tion in  the  original  contract,  without  the  knowl- 
edge or  consent  of  the  guarantor  thereof,  would 
relieve  him  from  the  guaranty.  Johnson  v. 
Brown,  51  Ga.  498. 

[Ed.  Note.— For  other  case,  see  Guaranty, 
Cent  Dig.  SS  64.  66;  Dec  Dig.  {  63.*] 

4.  GUABANTT  d  63*)  — DiBOHABOK  — GHAHGB 

IN  CONTBACT. 

The  Little  Rock  Furniture  Company  en- 
tered into  a  contract  with  Jons  &  Ca  to  fur- 
nish to  them  a  certain  number  of  cota  and 
equipment  to  be  used  at  the  Confederate  re- 
union in  Macon,  at  stipulated  terms.  The 
Georgia  Life  Insurance  Company  went  on  the 
bond  of  Jones  ft  Co.  to  guarantee  the  perform- 
ance of  their  part  of  the  contract  SuMegaent- 
ly  the  original  contract  was  changed  in  materi- 
al parts,  without  the  knowledge  or  consent  of 
tiie  guarantor.  These  facts  appeared  from  the 
allegations  of  the  petition.  Held,  that  the  judg- 
ment sustaining  a  demurrer  filed  by  the  inaui^ 
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ance  company,  netting  up  the  novation  and  its 
coniegaeDt  releaae,  was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
CenL  Dig.  {{  64.  66;  Dec  Dig.  S  53.*] 

6.  Appkai.  and  Ebbob  ({{  200,  260*)— Objeo- 
Tion  TO  EzoLtJsioN  OF  Puintift's  Evi- 
dence—SuFFiciBNCT-NonauiT. 

The  trial  judge  having,  on  objection,  ex- 
clnded  from  the  evidence  all  the  teetimony  in- 
troduced by  the  plaintiff  to  austain  the  aUega- 
tions  of  the  petition  as  laid,  and  this  judgment 
not  having  been  excepted  to,  the  award  of  a 
nonmilt  was  proper.  The  correctness  of  the 
jndgment  excluding  the  evidence,  where  no  ob* 
jectioQ  or  exception  was  filed  to  that  judgment, 
could  not  be  brought  in  question  by  an  exception 
to  the  judgment  awarding  a  nonsuit  This  being 
the  situation,  this  court  must  assume  that  the 
exclusion  of  the  testimony  was  propn;  and  the 
exclusion  of  the  testimony  left  the  plaintiff 
where  it  could  not  legally  recover. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bitot,  Gent.  Dig.  »  1281.  1282.  iSi^lSlS ; 
DecL  Dig.  II  205,  260.*] 

Bitot  from  OUy  Gout  of  Macon;  Bobt 
HodgeB,  JUflse. 

Action  1)7  tlie  Uttle  Bo<&  Fnmltnre  Gom- 
pany  ae^lnst  Jones  &  Co.  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brti^s  er- 
TOT.  Affirmed. 

Jno.  R.  L.  Smith  and  W.  D.  McNeil,  both 
of  Macon,  for  plaintiff  in  error.  Miller  & 
Jones  and  Robt  W.  Barnes,  all  of  Macon,  for 
defendants  in  error. 

HILL,  a  J.  Judgment  affirmed. 


<(13  Qa.  App.  IBS) 

CTFY  DKCG  CO.  t.  AMERICAN  SODA 

FOUNTAIN  CO.    (No.  4,861.) 

(Court  of  Appeals  of  Georgia.   Sept  23. 1813.) 

(SvUahut  hv  Me  OourU  ■ 

1.  Fbauds,  Statctb  or  (|  95*)— Pbinoipa]; 

AND  AOEITT  (I  10!I*>— Sa£|  BT  AQENX— AP- 

PBOVAL  or  Pbincipal. 

Where  an  agent  for  the  sale  of  personal 
property  receives  an  order  for  Its  purchase,  in 
which  is  a  recital  that  the  order  is  taken  sub- 
ject to  the  approval  of  his  principal,  no  sale  Is 
completed  until  the  principal  approves  the  or- 
der; and  where  the  purchase  price  exceeds 
$50,  such  approval  must  be  in  writing.  In  order 
to  comply  with  the  statute  of  frauds.  Civ, 
Code  1910,  I  3222,  par.  7.  Prior  to  its  accept- 
ance by  the  principal  the  order  is  merely  an  of- 
fer to  buy,  and  it  does  not  become  a  complete 
contract  of  sale  until  it  has  been  accepted  by 
the  principal  in  writing.  The  fact  that  the  pro- 
posed purchaser  pays  to  the  agent  to  whom  the 
order  is  delivered  the  sum  of  fl  as  a  part  of 
the  purchase  price  does  not  dispense  wiUi  the 
necessity  for  a  written  acceptance  1^  tihe  prin- 
cipal, in  the  absence  of  proof  that  the  money 
was  paid  to  aoA  accepted  by  the  principal  with 
knowledge  of  the  terms  of  the  order. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  ||  183-185;  Dec  Dig.  | 
95;*  Principal  and  Agent  Cent  DUr.  U  27&- 
293.  353-356,  367;  Dec.  Dig.  |  103."*] 

2.  Dibeoted  Vebdict  Appboved. 

The  foregoing  propositions  control  the 
case.  The  evidence  demanded  the  verdict  in 
favor  of  the  plaintlffi  and  the  court  did  not  err 
in  directing  the  jury  so  to  find. 


Error  from  City  Court  of  Ia  Orange; 
Frank  Harwell,  Judge. 

Action  by  the  American  Soda  Fountain 
Company  against  the  City  Drug  Company. 
Jnd^nent  for  plaintiff  and  defendant  brlnp 
error.  Affirmed. 

B.  A.  Jones,  of  La  Grange,  for  plaintiff  in 
error.  Hatton  LoreJoy,  of  La  Grange^  fw 
defendant  In  error. 

BUSSEIil^  J.   Judgment  affirmed. 


(13  Qa.  App.  <T5} 
BALLABD  t.  DANIEL  et  aL  (No.  4JS19.) 
(Oonrt  of  Appeals  of  Georgia.  Sept  28, 1913.) 

fSyUahut  &v  the  Court.) 
L  Certiorari  (|  70*)  — Appbai.— Absioh- 
UXHTB  or  Bbbo»— Oxbtaihtx  Atrn  Glxas- 
irass. 

There  is  no  merit  in  the  motion  to  dismiss 
the  bill  of  exceptions  because  the  asrisnments 
of  error  are  insufficient 

[Ed.  Note.— For  other  cases,  see  Certiorari. 
Cent  Dig.  11 195-208 ;  Dec  big.  |  70.*] 

2.  Justices  of  the  Peace  (f  202*)— Review 
BT  Ceetiobabi— Absionmknts  or  Ebrob. 
Though  the  allegations  and  assignments  of 
error  in  (be  petition  for  certiorari  were  not  very 
clearly  ot  Intelligibly  set  forth,  they  were  not  so 
indefinite  or  onintdUgible  as  to  require  a  dis- 
missal of  the  certiorari  on  that  ground  by  tbe 
judge  of  the  superior  court. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {{  778-789:  Dec  Dig. 
1202.*] 

Error  from  Superior  Court,  Morgan  Coun- 
ty ;  Jas.  B.  Park,  Judge. 

Certiorari  by  R.  L.  Ballard  against  G.  B. 
Daniel  and  others  to  review  a  Jadgment  of 
a  Justice  of  the  peace.  To  tbe  order  of  tbe 
superior  court  dismissing  the  certiorari,  flw 
petitioner  brings  error.  Reversed. 

-  M.  G.  Few,  of  Madison,  ft>r  plaintifl  in 
error.  B.  H.  George,  of  Madison,  for  defsnd- 
ants  In  error. 

HILL,  C.  J.  [1]  1.  TblB  was  a  foreclosure 
of  a  laborer's  lien.  The  fl.  fa.  Issued  thereon 
was  levied  upon  certain  property  to  which 
a  claim  was  interposed.  On  the  trial  of 
tbe  claim  case  In  the  justice's  court,  tbe  Jus- 
tice fonnd  In  favor  of  the  claimant  The 
plaintiff  sued  out  a  writ  of  certiorari,  and 
in  tbe  superior  court  tbe  Judge  dismissed  it, 
on  the  ground  that  the  asslgiimentB  of  error 
complained  of  were  Insufficient  and  defective. 
When  the  case  was  called  for  argument  in 
this  court,  a  motion  was  made  to  dismiss  the 
bill  of  exception^  because  It  failed  to  specify 
plainly  the  decision  complained  of;  that  "the 
assignments  of  error  were  insufficient  In  law ; 
that  the  assignments  of  error  were  confused, 
incoherent,  and  nnlntelligible,  and  failed  to 
present  clearly  any  statement  of  the  rulings 
of  which  it  seeks  to  complain  and  the  mat- 
ters which  transplrad  In  the  court  b^ow." 

The  assignments  of  error  are  as  fbllowB: 
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(1)  That  the  court  erred  In  not  disposing  of 
the  traverse  filed  to  the  truth  of  the  answer 
of  the  magistrate  whose  Judgment  was  the 
subject-matter  of  the  complaint ;  (2)  that  the 
court  erred  In  dismissing  said  certiorari  up- 
on the  ground  that  the  errors  complained  of 
were  Ihsuffldently  assigned,  said  assignment 
being  as  follows:  "That  the  court  erred  in 
passing  the  order  dismissing  said  levy  and 
said  laborer's  Uea  upon  all  the  grounds  as 
therein  stated,  which  said  order  is  as  fol- 
lows: 'After  argument  had,  after  all  of  the 
evidence  of  the  plaintiff  was  introduced,  on 
motion  of  the  claimant's  attorney,  It  is  or- 
dered that  said  levy  be  dismissed  on  the 
grounds  that  the  evidence  fails  to  show  that 
the  contract  of  labor  was  completed,  or  that 
the  plaintiff  was  forced  to  abandon  her  con- 
tract of  labor,  or  that  she  had  fully  settled 
with  her  employer,  the  defendant  In  fl.  fa., 
with  the  cotton  piched  to  the  date  of  said 
levy.  In  open  court  this  the  12tb  day  of  ' Dec., 
1910.  E.  H.  Prince,  J.  P.'  To  which  errors 
of  the  court  In  passing  said  order  as  afore- 
said on  the  8th  day  of  March,  1913,  dismiss- 
ing said  petition  for  certiorari  and  disallow- 
ing the  same,  plaintiff  says  was  error,  and  to 
said  error  of  the  court  she  then  excepted,  and 
now  excepts  and  assigns  the  same  as  error 
upon  all  of  the  grounds  as  stated  in  the  orig- 
inal petition  for  certiorari  and  as  hereinbe- 
fore In  this  bill  of  exceptions  stated  folly.** 
While  the  assignments  of  error  are  not  very 
aptly  or  clearly  stated  In  the  bill  of  excep- 
tions, we  think  they  are  sufficient  to  furnish 
all  the  necessary  information  for  this  court; 
and  the  motion  to  dlsmlaa  Is  therefore  over- 
ruled. 

J2]  2.  We  think  that  the  Judge  of  the  su- 
perior court  erred  In  dismissing  the  certio- 
rari on  the  ground  that  the  petition  failed 
to  set  out  any  sufficient  assignments  of  er- 
ror, or  to  inform  the  cotirt  as  to  what  tran- 
spired in  the  m^lstrate's  court  on  the  tri- 
al of  the  case.  The  assignments  of  error 
contained  in  the  petition  for  certiorari  may 
be  briefly  stated  as  follows:  After  stating 
the  character  of  the  case,  It  la  alleged  that  the 
judgment  was  adverse  to  the  petitions,  and 
being  dissatisfied  therewith,  Bb«  (petitioner) 
twlngs  her  petition  for  certiorari  within  30 
days  after  the  final  determination  of  said 
case,  and  then  proceeds  plainly  and  distinctly 
to  set  forth  what  occurred  on  the  trial  of 
the  ease  and  the  errors  complained  of.  First 
PetttlCHier,  belns  plaintiff  In  laborer's  lien, 
tendered  Issn^  and  Isane  was  Joined,  vbece- 
npon  the  claimant  moved  the  court  to  dismiss 
said  lien  foredosnre^  npon  the  ground  that  it 
did  not  distinctly  set  forth  that  the  contract 
bad  been  fully  performed.  Whereupon  peti- 
tioner offered  the  fbllowing  amendment: 
■'And  now  comes  the  uBlant,  In  case  of  Bosa 
lies  Ballard  v.  G.  V.  IScDonald  and  amends 
her  affidavit  in  said  matter,  and  fbr  cause 
of  amendment  says :   The  nonperformance  of 
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the  contract  to  a  finish  was  caused  by  breach 
of  the  contract  on  the  part  of  C.  F.  McDonald 
refusing  to  deliver  to  her  her  part  of  the 
crops  as  marketing  said  crop,  and  Charlie  ' 
Daniel,  the  claimant  in  said  matter,  to  do  the 
same" — which  amendment  was  allowed.  Evi- 
dence was  then  Introduced  by  the  plaintiff 
in  support  of  her  Uen.  After  the  conclusion 
of  the  evidence,  the  following  order  was 
IMLssed  by  the  magistrate:  "After  all  the  evi- 
dence for  the  plaintiff  was  introduced,  on  mo- 
tion of  the  claimant's  attorney  it  is  ordered 
that  said  levy  be  dismissed,  on  the  ground 
that  the  evidence  falls  to  show  that  the  con- 
tract for  labor  was  completed,  or  that  the 
plaintiff  was  forced  to  abandon  her  said  con- 
tract of  labor,  or  that  she  had  fully  settled 
with  her  employer,  the  defendant  In  fl.  fa., 
with  the  cottod  picked  to  the  date  of  said 
levy.**  Petitioner  assigned  the  following  er- 
rors: "That  the  court  erred  In  passing  the 
order  dismissing  said  levy  and  said  laborer's 
lien  upon  all  of  the  grounds  as  therein 
BUted.** 

The  assignments  of  error  are  somewnat 
confused,  but  we  think  that  they  are  sufficient- 
ly specific,  and  that  the  Judge  of  the  superior 
court  erred  in  dismissing  the  certiorari  on 
the  ground  that  the  assignments  were  not 
sufficiently  definite  and  specific.  We  think, 
further,  that  the  Judge  should  have  submitted 
to  the  Jury  the  traverse  to  the  answer  of  the 
magistrate,  and  should  also  have  passed  up- 
on the  assignments  of  error  upon  their  mtrlt 

Judgment  reversed. 

(13  0&.  App.  466) 
JACKSON  V.  STATE.   (No.  B,012.) 
(Court  of  Appeals  of  (^rgia.   Sept.  17,. 1918.) 

(BytlabuM  hp  the  Court.) 

CBnnNAi.  Law  ({  1092*)— Bill  of  Eiokp- 
TioNS— Sbbvicb— Ceetificatb  op  Attobnbt. 
There  is  no  provision  of  law  for  senrlng  a 
bill  of  exceptions  upon  the  oppoBlte  party  by 
malL  The  mere  certificate  of  counsel  is  not 
proper  evidence  of  service  of  a  bill  of  excep- 
tions. In  the  present  case,  the  only  evidence  of 
service  of  the  bill  of  exceptions  being  a  state- 
ment indorsed  thereon  and  signed  by  counsel 
for  the  plaintiff  in  error,  to'  the  effect  that  he 
bad  served  the  solicitor  general  "with  the  with- 
in bill  of  exceptions  by  mailing  to  him  through 
the  U.  S.  mail  a  copy  of  the  witbln,"  the  motion 
of  the  solicitor  general  to  dismiBS  the  writ  of 
error  must  be  snstained.  Civ.  Code  1910,  § 
6160;  Clark  v.  I^on,  48  (3a.  126. 

[Ed.  Note.-~For  other  cases,  see  CrimiDal 
Law,  Cent.  Dig.  H  2808, 2820,  28S4r-2861,  2010 ; 
Dec  Dig.  S  10^*3 

Error  from  Superior  Court,  Iautois  Coun- 
ty;  K.  J.  Hawkln,  Judge. 

Leila  Jackson  was  convicted  of  selling  Uq< 
uor,  and  brings  error.  Dtsndssed. 

Howard  &  Eea,  of  Dublin,  for  plaintiff  in 
OTor.  E.  L.  Stephens,  SoL  Gen.,  of  Wrights- 
vllle,  for  the  State. 

RUSSElX,  J.   Writ  of  error  dlstolssed- 
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(IS  Oa.  App.  «7> 

CENTRAL  OF  GEOU6IA  RX.  00.  t.  McKEY. 

(No.  4^1.) 
<CoiiTt  of  Appeals  of  Geor^a.  Sept  23, 1018.) 

{Svllahui  bv  the  Court.) 

1.  Railboads  (|  869*)— Injubies  to  Pebsohb 
OH  Tbaok— Statutost  Sionals. 

A  railroad  company,  relatively  to  a  person 
not  upon  or  approaching  a  public  crossing,  la 
nnder  no  duty  to  comply  with  the  statutory  re- 

aairementg  as  to  nving  signals  and  (decking 
ae  ipeed  of  its  train:  and  the  failure  to  com* 
ply  with  such  reqnirements  Is  not,  as  to  inch  a 
person,  negUgence  for  which  damages  may  be 
recovered.  Atlanta  &  Charlotte  Air  Line  Rail- 
wBv  Co.  V.  Gravitt.  93  CJa.  369  (4),  20  S.  E. 
KiO,  26  L.  R.  a.  653,  44  Am.  St  Rep.  145. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  U  1259-1262 ;  Dec  Dig.  |  369.«1 

2.  Railroads  {{  359*)— Injdbus  to  Fkbsons 
ON  Track— DuTT  of  Compant. 

A  driver  of  an  automobile,  who  andertakes 
to  cross  a  railroad  elsewhere  than  at  a  public 
crossing,  cannot  recover  for  injuries  to  the  aa- 
tomobile,  received  in  consequence  of  a  collision 
with  a  passing  train,  solely  upon  the  ground 
that  the  railroad  company's  servants  failed  to 
comply  with  the  statutory  requirements  in  ref- 
erence to  ringing  the  bell  or  blowing  the  whis- 
tle and  checkiDg  tJie  speed  of  the  train.  The 
only  duty  which  the  railroad  company  owes  to 
a  person  in  such  a  sitoation  is  not  to  injure 
him  or  his  property  wantonly  or  willfully,  and 
to  use  ordinary  care  to  prevent  saeh  injury 
after  the  person  or  his  property  is  discovered. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1238,  1289;  Dec.  Dig.  i  300.*] 

3.  Railboadb  ii  3S9*)— IiTjmma  to  Pkbsons 
ON  Track— PBoxnuTB  CAiras— Failure  to 
Give  Signals. 

The  failure  of  the  engineer  to  ^ve  the 
signals  required  by  the  statute  when  approach- 
ing a  public  crossing  wUl  not  impose  liability 
upon  a  railroad  company  to  a  person  upon  or 
near  the  railroad  track  who  is  fully  aware  of 
the  approach  of  the  train.  In  sach  a  case  fail- 
ure to  give  the  statutory  warning  of  the,  ap- 
proach  of  the  train  cannot  be  regarded  as  the 
proximate  cause  of  an  injury  sustained  by  a 
person  having  knowledge  of  the  approach  of 
the  train.  Central  Railroad  t.  Brlnson,  70  6a. 
209. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1B19<1323;  Dec.  Dig.  |  380.*] 

4.  Nbolioenob  (U  136,  141*)— Couparatiw 

NeQLIGENCB— QTJBBTION  rOB  JUBT— IHOTBUO- 

TIONS. 

There  being  evidence  of  mutual  negligence 
on  the  part  of  th£  driver  of  the  aotomobtle, 
as  well  as  on  the  part  of  the  defendant  and 
the  comparison  of  such  negligence  being  a  ques- 
tion for  the  jury,  it  was, error  to  refuse  a  writ- 
ten request  to  charge  as  follows:  "If  you  be- 
lieve that  the  plaintiff  and  the  defendant  were 
both  negligent,  but  the  negligence  of  the  plain- 
tiff exceeded  that  of  the  defendant,  or  equaled 
it,  then  the  plaintiff  could  not  recover,  and  you 
should  find  for  the  defendant,"  Macon  Railway 
&  Ught  Co.  V.  Career,  4  Ga.  App.  477,  61  S. 
E.  882:  Brunswick  &  Western  R.  Co.  r.  Wig- 
gins. 118  Ga.  842,  39  S.  E.  551.  61  Ll  R  A. 
513. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  K  277-353,  382-399;  Dec.  Dig.  §§ 
136,  141.*] 

5.  Railboads  (|  400*)— Injuries  to  Persons 
ON  Track  —  Ikbtructions  —  FRoxmATE 
Cause. 


proaching  train  at  a  diatance  of  abont  a  mile 
from  where  the  collision  occurred,  the  triai 
judge  should  have  instructed  the  jury  that  the 
failure  of  the  engineer  to  ring  the  bell  and 
hlow  the  whistle  would  not  be  sudi  negligence 
as  would  afford  the  plaintiff  ground  for  com- 
plaint 

[Ed.  Note. — For  other  eases,  see  Railroads, 
Cent  Dig.  §S  1365^1381;  Dec  Dig.  {  400.*] 

6.  Tbial  <§  296*)— iNSTBUcnoNs— Cube  bt 
Other  Instkuctions. 

The  charge  to  which  exception  is  taken  in 
the  third  ground  of  the  amendment  to  the  mo- 
tion for  a  new  trial  was  not  erroneous,  m 
view  of  the  fact  that  the  trial  judge,  in  anoth- 
er part  of  the  charge,  instructed  the  Jnry  in 
reference  to  the  law  of  contributory  n^ligenee, 
[Ed.  Note.— For  other  cases,  s«e  Trial,  Cent 
m|.^^IS  706-718,  715,  716,  718;  Dec.  Dig.  | 

7.  Nbolioence  (8  101*)— Railroads  ^  S87. 
389,  895,  396*)— iNjuBiss  TO  PnaoitB  oh 
Track— Actions— Burden  or  Pboov— Oou- 
PABATiys  Nboliqence. 

Where,  in  a  suit  against  a  railroad  com- 
pany for  damages,  it  appears  that  injury  has 
been  snstained  by  the  running  of  the  defend- 
ant's trains,  a  presumption  of  negligence  aria- 
ea  against  the  railroad  company,  and  it  carries 
the  burden  of  proving  that  it  exercised  all  or- 
dinary and  reasonable  care  and  diligence.  This 
may  be  done  either  by  showing  that  the  plain- 
tiff was  at  fault  equaUy  with  or  more  than  the 
defendant,  or  that  the  injured  party  could  by 
the  exercise  of  ordinary  care  have  avoided  the 
consequences  of  the  defendant's  negligence,  or 
that  toe  injury  was  due  to  an  unavoidable  acci- 
dent for  which  neither  party  was  to  blame. 
The  railroad  company  may  defend  by  proving 
one  or  more  of  the  foregoing  theories  of  de- 
fense. It  is  not  bound,  at  all  events,  to  prove 
any  particular  one  or  more  than  one  of  them; 
and  therefore  the  court  erred  in  placdng  the 
burden  upon  the  defendant  in  this  case  of  show- 
ing that  the  plaintiff  was  guU^  of  negligence, 
or  that  the  occurrence  was  an  acddent 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  $8  85,  163.  164;  Dec.  Dig,  TlOl  :* 
Railroads.  Cent.  Dig.  H  1296.  1314-1316.  1319- 
1323,  1339,  1340,  1311-1343,  1307;  Dec  Dig. 
88  387,  889,  395,  396.*] 

8.  Trial  (8  251*)— iNSTRUcrroNa— Ibbttes. 

The  question  of  the  width  of  the  public 
highway  was,  nnder  the  pleadings,  pertinent 
only  for  the  purpose  of  illustrating  the  ques- 
tion whether  the  plaintiff's  automobile  stopped 
within  the  public  highway  or  beyond  the  high- 
way. The  only  allegation  of  negligence  in  ref- 
erence to  the  character  of  the  crossing  main- 
tained was  that  it  was  not  so  filled  or  elevated 
as  to  afford  a  safe,  easy,  and  convenient  pas- 
sage for  automobiles  and  other  vehicles;  hence 
the  question  of  negligence  of  the  defendant  in 
the  maintenance  of  the  crosaing  should  be  con- 
fined to  the  specific  act  of  negligence  charged 
in  the  petition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  81  687-695:  Dee.  Dig.  {  251.*] 

9.  Appeal  and  Error  (8  1066*)— Habuless 
Erbor— Ignorino  Issues. 

There  was  evidence  from  which  the  jary 
could  find  that  at  the  time  of  the  collision  the 
automobile  was  on  the  railroad  at  a  public  croi>.s- 
ing,  and  that  the  defendant  was  negligent  in 
failing  to  check  the  speed  of  its  train  before 
reaching  the  crossing.  In  view  of  the  fact  bow- 
ever,  tiiat  there  was  a  conflict  in  the  evidence 
as  to  the  location  of  the  automobile,  the  errors 
indicated  above  required  the  grant  of  a  new 
triaL 


the 


It  being  nndispnted  In  the  evidence  that  j  [Ed.  Note.— For  other  cases,  see  Appeal  and 
driver  of   the  antomoUle  saw   the  ap-   Error.  Cent  Dig.  |  4220;  Dei;^  Dig.  8J-066.*) 
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Error  from  City  Court  of  Fongrtli ;  T.  B. 
Cabanlas,  Jndge. 

Action  by  T.  S.  McEc7  agalOBt  tlie  Central 
of  Geoigta  Railway  Company.  Jadgment 
for  plalnttf^  and  defendant  brings  error.  Re- 
versed. 

Lloyd  Cleveland,  of  Griffin,  J.  E.  Hall,  of 
Macon,  and  WlUlDgbam  &  WlUIngbam,  of 
Forsytb,  for  plalntiCF  In  error.  Whitaker  & 
Dnkes,  of  Valdosta,  for  defendant  in  error. 

RUSSELL^  J.  Judgment  reTersed. 

(13  Oa.  App.  471) 

HALL  T.  0.  J.  ROEHR  A  CO.   (No.  4,806.) 
(Court  of  Appeals  of  Georgia.   Sept  23.  1913.) 

(ByMbua  bp  the  Courts 
Appeu.  aud  Eibok  (|  OS*)— DicmoHS  Rs- 

VnWABLS. 

"Where  the  only  ^aeBtions  preBented  for 
review  by  tbis  court  arise  npon  rulings  by  the 
court  below  on  the  trial  of  tne  issue  raised  by 
special  plea  to  the  jurisdiction,  which  was  not 
sostaiued  by  the  verdict  thereon  returned,  and 
it  appears  that  neither  a  reversal  of  ai^  one 
or  more  of  such  rulings  nor  a  setting  aside  of 
snch  verdict  would  operate  to  tem^ate  tbe 
main  case,  but  would  leave  the  same  still  pend- 
ing, the  writ  of  error  Is  prematare,  and  must 
be  dismissed."  Ross  v.  Mercer,  116  Ga.  853, 
41  S.  E.  S84.  See,  also.  State  Mutual  Ass'n 
V.  Kemp,  115  Ga.  S55,  41  8.  E.  6S2;  Warren 
V.  Blevins,  94  Ga.  215.  21  &  B.  469. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  «48-647;  Dec  Dig.  |  9S.*] 

Error  from  City  Court  of  Balnbrldge;  H. 
B.  Spooner,  Jndge. 

Action  by  C.  J.  Bo^  ft  Co.  against  O.  O. 
HalL  Tbe  court  made  certabi  rulings  on  the 
trial  of  a  special  plea,  vbiiA  was  not  8n»> 
talned  by  tbe  verdict  returned,  and  defend- 
ant brings  error.   Writ  of  error  dismissed. 

R.  G.  Hartsfield,  of  Balnbrldge,  for  plain- 
tiff in  error.  J.  C  Hal^  of  Balnbrldge,  for 
defendant  In  error. 

RUSSELL,  J.  Writ  of  error  dismissed. 


(13  Oa.  App.  473) 

LOUISIANA  RED  CYPRESS  CO  v. 
GEORGE  GILMORE  &  CO. 
(No.  4,813.) 

(Court  of  Appeals  of  Georgia.   Sept  23,  1913.) 
(SyllabM*  hy  the  OowrU) 

1.  CtlSTOUS   AHD  USAOBB   (M  lO*)— APPLIOA- 

TioR— Scope. 

Where  obe  goes  into  the  open  market  of  a 
particular  trade  or  business  and  makes  a  con- 
tract to  purchase,  he  is  bound  b;  a  custom  uni- 
-versal  in  its  character,  which  is  applicable  to 
that  particular  trade  or  business  (tbe  custom  be- 
coming b;  implication  a  part  of  the  contract), 
unless  the  contract  stipulates  to  the  contrary, 
or,  in  making  the  purchase,  the  purchaser  noti- 
fies the  seller  that  the  contract  is  made  with- 
out regard  to  the  particular  custom. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
TTsajres,  Cent.  Dig.  |S  11-21,  35-39 ;  Dec.  Dig. 
»  10.«] 


S.  Customs  and  UsAaES  ^  21*)— SurnciEir- 

OT  OF  Evidence. 

Tbe  evidence  in  the  present  case  was  issu- 
able as  to  the  character  and  universality  of  the 
custom  claimed  by  the  plaintiff  to  exist  in  the 
market  where  the  purchase  was  made,  and  as  to 
the  knowledge  of  the  defendant  of  the  existence 
of  such  custom,  and  also  as  to  whether  the  con- 
tract was  made  irrespective  of  the  custom. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  !  47;  Dec.  Dig.  |  21.*] 

Error  from  City  Court  of  Sandersville; 
E.  W.  Jordan,  Judge. 

Action  by  tbe  Louisiana  Red  Cypress 
Company  against  George  GUmore  &  Co. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Reversed. 

Goodwin  &  Wood,  of  Sandersville.  for 
plalntlfl  In  error.  Evans  &  Evans,  of  Sand- 
ersville, for  defendants  In  error. 

HILL,  C.  J.  Gllmore  ft  Co.,  of  Warthen. 
Ga.,  inquired  by  letter  of  the  Louisiana  Red 
Cypress  Company,  of  New  Orleans,  La.,  for 
prices  on  best  cypress  shingles  In  car  load 
lots.  In  reply  the  Louisiana  Red  Cypress 
Company  wrote,  making  the  following  quota- 
tions of  prices: 

"4"  Best  Cypress  Sbingles  94  SO 

6"    "       ^  *'    4  80 

6"     "        *•  "    4  30" 

On  recdpt  of  these  quotations  of  prices 
Gllmore  &  Co.  ordered  a  car  load  of  flve- 
incb  sblnglee,  specl^ng  that  10,000  slz-indi 
shingles  be  Included  in  the  shipment  The 
car  of  shingles  was  shipped  to  Gllmors  ft 
Ca  aud  was  received  by  them.  They  rs- 
ceAved  from  the  Louisiana  Red  Cypress  Com- 
pany a  bill  for  166,000  shingles,  covering  the 
shipment  and  th^  replied  tiiat  th^  had 
counted  the  shingles,  and  that  there  vsr» 
only  131,000  shingles.  Tbe  Louisiana  Red 
Cypress  Company  admitted  that  this  was  the 
correct  number  of  pieces,  and  took  Oie  posi- 
tion that  the  shingles  wen  sold  on  the  basis 
of  the  standard  shlni^e  of  four  bicbeB  In 
width;  that  when  ajiingles  four  Intdies  In 
width  are  bouE^t  the  purchaser  receives 
1,000  pieces,  which  are  counted  as  IflOO 
shinies ;  that  when  he  orders  flve-lncb  sldnr 
0e8  he  recelTes  800  i^eces  counted  as  3,000 
shingles  (on  the  basis  of  four-Inch  shingles 
this  being  the  unit  and  standard  of  counb- 
isg);  and  that  when  slz-lnch  shingles  are 
ordered  the  purchsser  recdvea  667  ideces, 
counted  as  1,000  shlne^ea  (on  the  basis  of 
f6ur-inch  shingles,  as  the  unit  of  counting). 
Gllmore  ft  Co.  refused  to  make  payment  on 
this  basis,  but  did  pay  what  they  under- 
stood to  be  due  under  their  contract,  to  wit 
1374.74,  the  price  of  131,600  shlngleB. 

•The  -Louisiana  Red  Cypress  Company 
brous^t  suit  against  them  ft>r  the  balance 
wUidi  It  claimed  to  be  due  according  to  the 
custom  governing  the  designation  of  shingles 
which  prevailed  in  the  Louisiana  market 
(tile  shingles  having  been  shipped  from 
Louisiana),  and  also  sued  for  the  freight 
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On  the  trial  the  eTldence  showed  that  the 
freight  had  been  paid  by  Qilmore  ft  Co.,  and 
the  trial  judge  directed  a  verdict  for  them  on 
the  ground  that,  although  there  was  a  cus- 
tom among  lumbermen  to  count  shingles  on 
the  basis  of  four-inch  shingles  this  custom 
was  not  communicated  or  known  to  the  de- 
fendants, and  therefore  that  they  were  not 
bound  by  It  The  plaintlfC  excepts,  takli^ 
the  position  that  knowledge  of  this  custom 
had  been  commnnlcated  to  the  defendants; 
that,  according  to  the  evidence,  the  defend- 
ants were  dealers  in  shingles,  and  had  been 
for  years,  and  knew,  or  should  have  known, 
the  cnstom  of  counting  shingles ;  and  that  by 
implication  the  custom  of  the  trade  became  a 
part  of  the  contract  and  binding  on  the  de- 
f^dants. 

It  will  be  seen  from  the  foregoing  state- 
ment of  focts  that  the  controlling  question 
raised  by  the  record  was  the  interpretation 
which  should  be  placed  upon  the  order  for 
shingles  which  Gllmore  St  Co.  gare  to  the 
Louisiana  Bed  Cypress  Company.  There  was 
no  dispute  that  In  the  market  where  these 
shingles  were  bought  there  was  a  custom  of 
counting  cypress  shingles  as  claimed  by  the 
plaintiff.  The  question  in  dispute  was  wheth- 
er the  defendants  had  knowledge  of  the  cns- 
tom. If  the  cnstom  prevailed  In  the  market 
where  the  shingles  were  bought,  and  was  uiQ- 
versally  understood  as  applicable  to  a  par- 
ticular trade  or  business,  by  Implication  of 
law  this  custom  became  a  part  of  the  con- 
tract and  was  binding  upon  both  parties.  12 
Cyc.  1085  (b):  lUrby  Planing  Mill  Co.  t. 
Hughes,  11  Ga.  App.  640  (4),  75  S.  S.  1069. 
In  other  words,  where  a  cnstom  la  universal 
or  general,  and  applies  to  the  subject-matter 
of  the  contract,  every  person  who  makes  the 
contract  Is  presumed  to  know  the  cnstom,  and 
it  enters  into  the  contract  Kirby  Planing 
Mill  Go.  T.  Hughes,  supra ;  Horan  v.  Strach- 
an  &  Co.,  86  Oa.  408.  12  S.  E.  678.  22  Am. 
St  Bep.  471.  As  above  stated,  the  evidence 
in  b^alf  of  the  plaintiff  was  that  in  Louisi- 
ana, where  these  shingles  were  bought,  It  was 
universally  onderstood  by  the  trade  that, 
when  one  ordered  1.000  five-inch  shingles  and 
1,000  six-inch  shingles,  the  purchaser  would 
receive  only  600  flve-incb  shingles,  and  only 
667  six-inch  shingles,  and  in  each  instance 
the  shingles  would  be  counted  as  1,000.  Be- 
sides this  evidence  of  the  prevailing  cnstom, 
knowledge  of  which  the  defendants  were 
presumed  to  have  had,  there  was  evidence 
that  they  had  been  dealers  in  shingles  for 
many  years,  and,  from  this  fftct,  must  have 
known  of  this  custom.  We  conclude,  without 
further  discussing  the  question,  that  the 
issue  was  one  for  the  jury,  and  conld  not 
have  been  determined  as  a  matter  of  law  by 
the  court  It  was  for  the  jury  to  say,  as  a 
matter  of  fftct,  nnder  the  evidence,  whether 
this  was  a  custom  where  these  shingles  were 
bought,  and,  whether  the  defendants  bought 
with  knowledge,  actaal  or  constructive,  of 


such  a  cnstom.  and,  if  so,  irtiettier  tiuy  put 
the  plaintiff  on  notice,  at  the  time  of  the 
purchase,  that  they  were  not  buying  In  ac- 
cordance with  this  custom,  but  that  when 
they  ordered  1,000  shingles,  wheUier  flve-indi 
or  six-Inch  shingles,  they  expected  to  gBt  1,000 
shingles  by  actual  count 

[2]  It  la  further  contended  by  the  defend- 
ants that,  while  there  may  have  been  snch  a 
cnstom  as  claimed  by  plaintiff,  it  was  a  mere 
local  cnstom  or  business  usage,  and  was  not 
general  or  universal  In  Its  scope,  and  was  not 
binding  upon  the  defendants,  unless  they 
gave  their  assent  thereto,  and  that  the  plain- 
tiff was  put  on  notice  that  in  buying  these 
shingles  the  defendants  were  relying  upon 
the  custom  governing  the  sale  of  pine  shin- 
gles, and  that  this  custom  was  that  they 
should  receive  1,000  five-Inch  shingles  and 
1,000  six-inch  shingles  for  every  1,000  order- 
ed, regardless  of  the  width  of  the  shingles; 
in  other  words,  that  it  took  1,000  flve-inch 
shingles  to  make  1,000  shingles,  and  1,000 
Blx-Incb  ahinfl^ea  to  make  1,000  shinglea.  This 
we  think  was  a  question  for  aolntl<m  1^  the 
Jury. 

Judgment  reversed. 

W.  H.  COOPBB  4  SONS  t.  BELU 

BELL  V.  W.  H.  COOPBB  ft  SONa 
(Nos.  4.922,  4,997.) 

(Conrt  of  Appeals  of  Georgia.  Sept  23,  19130 

(Syttahw  fty  ike  Oouri.) 

Nbw  Tbxai.  (S  117*)— Honon— DnoaasALr' 
Dklat  in  FiLina. 

The  motion  for  a  new  trial,  not  having  been 
filed  during  the  term  at  which  the  rule  nisi  was 
granted,  should  have  been  dismissed  on  motion 
made  at  the  hearing  thereot 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  238-241;  Dec.  Dig.  |  117-*] 

E^r  from  City  Court  of  Madison;  K.  S. 
Anderson,  Judge. 

Action  by  E.  J.  Bell  against  W.  H.  Cooper 
&  Sons.  Judgment  for  plaintiff,  and  defend- 
ants bring  error,  and  plaintiff  filed  a  crow- 
bill of  exceptions.  Judgment  upon  cross-bill 
of  exceptions  reversed,  and  main  bill  of  ex- 
ceptions dlsmisBed.  . 

B.  H<  Qeatgio,  ot  Madison,  for  plaintiffs  in 
error.  F.  a  Foster,  Sr.,  of  Madison,  for  de- 
foidant  In  error. 

BUSSEIX,  J.  This  case  is  controlled  bj 
the  ruling  of  the  Supreme  Court  in  the  case 
of  Hilt  V.  Toung,  116  Ga.  708,  43  S.  E.  76. 
The  plaintiff  In  the  lower  court  has  filed  a 
cross-bill,  the  ruling  upon  which  will  be  con- 
trolling In  the  decision  of  both  writs  of  error. 
From  the  cross-bill  it  appears  that  the  motion 
for  a  new  trial  was  not  filed  at  the  term  at 
which  the  rule  nisi  was  granted,  and  indeed 
was  not  filed  until  the  day  the  judgment  was 
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rendered  oTemliDg  the  defendant's  motion 
toT  a  new  trial.  Upon  the  hearing  of  the 
motion  for  a  new  trial,  the  plaintiff's  counsel 
made  a  motion  to  dismiss  It,  which  was  over- 
roled.  As  decided  In  Rllt  t.  Toonf,  supra, 
the  judge  erred  In  refafldng  to  dlamlaa  the  mo- 
tion for  a  new  trial. 

Oar  attention  la  called  by  conns^  for  the 
plaintiff  In  error  In  the  main  bin  ot  excep- 
tions to  the  case  of  Cook  t.  Cook,  67  Ga.  881. 
Connsel  for  the  plaintiff  In  the  lower  court 
pursned  the  practice  suggested  In  that  case, 
nothing  more  la  held  in  that  case  than  that 
a  writ  of  error  will  not  be  dismissed  where 
the  motion  to  di<tTniwi  the  motion  for  a  new 
trial  is  not  made  In  tiie  lower  court  And 
this  mllng  la  In  accord  with  the  anbaeQuent 
practice  act  of  1911  (Iaws  1011,  p.  149). .  The 
rnUng  in  Southern  By.  Co.  t.  Flemister.  120 
Oa.  524,  48  &  EL  160.  la  not  in  polnt^  be- 
cause in  the  present  case  the  record  dlsdosea 
without  dlapnte  the  date  upon  which  the  mo- 
tion for  a  new  trial  was  actually  tiled. 

Jndgment  npon  crosB-blU  of  exceptl(»is  re- 
TWMd ;  main  bill  of  ezceptione  dismissed. 


OS  Qa.  BU) 

KBRR  GLASS  MFO.  CO.  t.  AMERIOUS 
GROCBRT  CO.    (No.  S,03S.) 

ffhmrt  of  Appeals  d  Georgia.  Sept.  16,  1918. 
Bebearing  Denied  Oct.  3,  191S.) 

(ByllahuM  by  <A«  Oovrt.) 

1.  ArPEAL  ABD  Ebbob  (|  100S*)~yKBDiO!r— 
CONTUCTINO  EVIDBNCX. 

The  eridence  was  conflicting,  but  author- 
iaed  the  Terdict 

[Bd.  Note.;— For  other  caaes,  aee  Appeal  and 
Sraor.  Cent  Dig.  H  88604£876,  89fe-8850: 
Dec.  Dig.  t  1006.^ 

2.  PLXADIHO  a  93*)— AnSWBB— IHOOHBISTBKT 
PLBA8. 

A  defendant  may  in  different  paragraphs  of 
bis  answer  file  contradictory  or  incon^stent 
pleas. 

(Ed.  Note.^For  other  cases,  sea  Pleading, 
Cent  Dig.  fS  189,  190;  Dec.  Dig.  S  SS.*] 

8.  Tkux  (i  295*)— Action  fob  Pbio*— Iw- 

•TBUOnOHS— FXAUD. 

^e  Inatructioni  of  the  trial  judge  were 
not  subject  to  the  critidsm  that  they  permit- 
ted the  Jury  to  base  a  verdict  npon  mnd  not 

pleaded. 

[Ed.  Notev— For  other  cases,  see  Trial,  Cent 
Dig.  n  703-717 ;   Dec.  Dig.  |  296.*] 

4.  8AX.Ka  ({  364*)— Aonon  nm  Pbiox— In- 
STBucnoNS— Fbaud  . 

It  was  not  error  to  charge  that  resdssion 
la  allowed  if  tiie  party  defrauded  moves  with 
"reasonable  promptness"  after  discovering  the 
fraud,  nor  that  restitotlon  of  the  goods  bought 
need  not  have  been  made  If  they  were  worth- 
less. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
IHc  li  1066-1076;  Dec  Dig.  S  864.*] 

6.  Appbu,  and  Ebbob  (f  802*)— Pbes^nta- 
Tioir  Below— Motion  pob  Nbw  Tbiai.. 
Some  of  the  grounds  of  the  motion  for  a 
new  trial,  complaining  of  rulings  on  evidence, 


are  incomplete  and  cannot  be  considered, 
others  are  without  merit 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1744r-lT52;  Dee.  Dig.  f 

6.  Salbs  (8  273*)  —  LiABiUTT  roB  Pbici  — 

BflSBEPBKSERTATION  OF  QUALITT. 

Where  one  orders  an  article  described  only 
by  a  name  importing  no  particular  quality, 
and  the  article  proves  to  be  nnaaited  Co  tbe 
use  Intended,  and  for  which  it  was  represented 
by  the  seller  to  be  suitable,  the  purchaser  is 
not  bound  for  the  purchase  price,  unless  at  the 
time  of  the  purchase  he  had  knowledge  of  the 
real  quality  of  the  article. 

[Ed.  Note,r--For  other  eases,  see  Sales,  Cent 
Dig.  H  772-776;  Dee.  Dig.  {  273.*] 

7.  Tbiai.  (|  300*)— Instbdotions— Vkboiot. 

Looking  to  uie  substance  and  not  tbe  form 
of  the  defendant's  answer,  the  only  defense  re- 
lied on  was  that  tbe  goods  sold  were  worthless. 
Its  right  to  resdssion  depended  open  tite  estab- 
lishment of  this  defense.  Proof  of  fraud  was 
not  an  essential  part  of  the  defense,  because, 
in  the  present  case.  If  tbe  goods  were  in  fact 
worthless,  it  was  unmaterlal  whether  or  not 
the  purchase  was  made  because  of  fraudulent 
misrepresentations.  It  was  not  error  to  re- 
fuse to  instruct  the  Jury  that,  if  they  found 
for  the  defendant,  they  should  specify  In  the 
verdict  whether  the  finding  was  based  upon  the 
plea  of  resdaaton,  or  upon  that  of  fauure  of 
conrideratlon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dfg.  H  828-«33:  Dec.  Dig.  S  8TO.*] 

Btm£rom  GUy  Court (tf  Americas;  W.  H. 
Hazper,  Judge. 
ActUm  by  tbe  Kerr  Glass  Mannfactorlnc 

Company  against  tbe  Americus  Grocery  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brii^  error.  Affirmed. 

.  R.  L.  Maynard,  of  Americus,  for  plaintiff  in 
error.  Shipp  &  Sheppard,  of  Americus,  for 
defendant  In  enor. 


POTTLE,  J.  Tbe  plalntifC  sued  tbe  de- 
foidant  apon  an  op^  account  for  the  pur- 
chase price  of  a  lot  of  fruit  Jars.  Tbe  account 
arose  under  a  written  contract  for  the  pur- 
chase of  a  large  lot  of  fruit  Jars  described 
as  "economy  Jars."  A  portion  of  the  goods 
was  delivered  and  accepted  by  the  defendant, 
and  the  remainder  rejected.  The  suit  was 
for  tbe  tialance  claimed  to  be  due  under  the 
contract.  The  defendant  pleaded  that  It  was 
induced  to  enter  into  the  contract  by  the 
false  and  fraudulent  representations  of  the 
plaintiff's  agent  in  reference  to  the  quality 
of  the  Jars  made  to  defendant  and  to  retail 
merchants  from  whom  the  agent  secured  or- 
ders, which  w^  turned  over  to  defendant  to 
be  filled.  It  was  further  pleaded  that  the 
Jars  were  worthless  and  wholly  uusuited  for 
the  use  for  which  they  were  intended,  to  wit, 
preserving  fruit  and  vegetables,  that  the  de- 
fendant bad  on  band  a  large  quantity  of  the 
jars  which  it  tendered  to  the  plaintiff,  and  it 
prayed  to  recover  back  the  amount  it  had 
paid  for  the  purchase  price.  There  was  no 
demurrer  to  the  answer,  and  the  trial  re- 
sulted Id  a  general  verdict  for  Uie  defendant, 
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but  In  effect  flndtng  against  Its  plea  of  re- 
coupment The  plalntUTs  motion  for  a  new 
trial  was  OTermled. 

[1]  1.  Tbe  evidence  was  conflicting  npon 
the  Issue  raised  by  the  answer;  but  there 
was  evidence  which  authorized  a  finding  that 
the  fruit  Jars  were  totally  worthless  and  whol- 
ly nnsuited  for  preserving  fruits  and  v^eta- 
bles.  that  repeated  tests  of  the  Jars  had  been 
made  by  persons  skilled  in  the  business  of 
canning  fruits  and  v^etables,  and  In  some 
cases  all  of  tbe  products  placed  in  the  Jars 
spoiled.  On  the  other  hand,  witnesses  who 
had  used  the  Jars  testified  that  they  were 
snltaUe  for  preserving  fruit  and  vegetables, 
and  were  of  the  quality  which  the  seller's 
agent  represented  them  to  be.  This  conflict 
In  the  evidence  was  settled  by  the  Jury  ad- 
versdy  to  the  plaintiffs  oontaitloii,  and  the 
approval  of  the  verdict  by  the  trial  Judge 
forecloses  tbe  question  <^  the  saffldency  of 
the  evidence. 

[2]  2.  Complaint  is  made  that  the  court  re- 
fused to  require  the  defendant  to  elect  wheth- 
er it  would  stand  on  Its  plea  of  failure  of 
ram^deratlon,  resulting  fnmi  a  tweadi  of  tbe 
implied  warrants  of  the  law,  or  upon  its  plea 
of  rescission.  It  is  contended  that  tbe  plea 
of  failure  of  (M>nsideration  Is  a  recognition 
of  the  contract,  a  plea  of  rescission,  a  repu- 
dlation  of  the  contract,  and  that  a  defendant 
cannot  file  these  inconsistent  defenses.  A 
plaintiff  is  not  permitted  In  the  same  action 
to  treat  a  contract  as  subsisting  and  also  re- 
pudiate It  Harden  v.  Lang,  110  Oa.  392,  395, 
36  S.  E.  100 ;  Timmerman  v.  Stanley,  123  Ga. 
850,  853,  51  S.  E.  760,  1  L.  B.  A.  (N.  S.)  379. 
The  defendant  is,  however,  permitted  to  as- 
sume inconsistent  positions  and  file  Inconsist- 
ent pleas.  If  suit  is  brought  on  a  contract 
the  defendant  may  plead  that  no  contract 
was  ever  entered  into,  that  if  entered  Into  It 
was  procured  by  fraud  and  was  therefore 
void,  or  that  It  was  valid  when  made,  and  the 
consideration  has  partially  or  totally  failed. 
If  such  Inconsistent  pleas  are  filed,  the  de- 
fendant is  entitled  to  prevail  if  he  sustains 
any  one  or  more  of  them.  Civil  Code  1910,  S 
5649;  Mendel  v.  Miller,  134  Oa.  610,  68  S. 
B.  430.  The  rule  Just  stated  is  applicable 
whether  the  Inconsistent  pleas  be  filed  in  the 
first  instance  or  be  Introduced  by  way  of 
amendment  to  the  original  answer, 

[3]  3.  Complaint  is  also  made  that  the 
court  charged  generally  npon  the  subject  of 
fraud,  and  did  not  limit  the  instructions  to 
the  fraud  pleaded.  Upon  examining  the 
charge  as  a  whole,  we  do  not  think  it  sub- 
tect  to  this  criticism.  The  Jury  must  have 
understood  from  the  language  used  by  tbe 
trial  Judge  that  they  must  determine  from 
the  evidence  whether  the  defendant  had  been 
flefrauded  as  alleged  in  its  answer. 

[4]  4.  Complaint  is  made  of  several  parts 
of  tbe  charge  of  the  court  upon  the  subject 
of  rescission  for  fraud,  to  ttie  effect  that  res- 
Utntlon  must  be  made  with  reasonable 


promptness  after  the  discovery  of  the  fraud, 
unless  the  thing  received  Is  wholly  wortb- 
less.  In  which  event  no  offer  to  return  It 
need  be  made.  The  Code  provides  that  tbe 
defendant  "must  promptly,  upon  discovery 
of  the  fraud,  restore  or  offer  to  restore" 
whatever  he  has  received,  *if  it  be  of  any 
value."  Clvn  Code,  i  4305.  The  Instructions 
of  the  Judge  were  in  snbstaBtlal  accord  with 
this  section  of  the  Code,,  and  there  was  evi- 
dence to  authorize  the  charge. 

[5]  5.  Several  grounds  of  the  motion  com- 
plain of  the  admission  of  evidence^  Some 
of  these  are  not  complete  and  cannot  be  con- 
sidered, and  tbe  others  present  no  merito- 
rious exception. 

[I]  6.  The  court  charged  tbe  Jury  as  fol- 
lows: "I  cbai^  you  that  wbm  a  known, 
described,  and  definite  article  Is  ordered  of 
a  manufacturer,  although  It  Is  stated  by  the 
purchaser  that  It  Is  required  for  a  parttcular 
purpose,  yet  if  the  known,  described  and  dtf- 
Inlte  thing  that  Is  of  the  kind  and  quality 
called  for  or  ordered  be  actually  supplied, 
there  is  no  warrant  that  it  sbau  answer 
the  particular  purpose  intended  by  tbe  buyer. 
In  othw  words,  If  it  should  aiH>«tr  that  tbe 
defendant  knew  the  economy  Jar,  and  knew 
its  purposes  and  offices,  and  gave  an  order 
for  It,  although  be  may  have  stated  that  he 
wanted  to  use  It  for  some  foreign  use,  why, 
tf  the  plaintiff  shipped  to  blm  llie  Jar  that 
be  ordered,  with  that  knowledge  on  his  part, 
he  would  not  get  the  benefit  of  any  warran- 
that  it  would  do  anything  else  beycmd 
what  It  was  ordinarily  intended  for."  It 
is  conceded  that  this  Instruction  Is  in  tbe 
main  correct;  but  It  Is  contended  that  the 
court  erroneous^  ttmlted  the  rule  to  a 
"known,  described,  and  definite  thing."  There 
was  no  error  in  this  instruction  when  ap- 
plied to  the  facts  of  this  case.  The  de- 
fendant ordered  "economy  Jars."  This  was 
but  the  name  of  a  Jar  which  the  manufactur- 
er claimed  to  be  superior  in  quality  to  oth^ 
Jars.  If  the  defendant  bad,  before  the  pur- 
chase, known  of  the  defects  which  It  now 
claims  to  exist.  It  would  not  be  heard  to 
complain.  But  the  mere  fact  that  a  pni^ 
chaser  gets  tbe  brand  of  goods  he  orders 
does  not  necessarily  preclude  him  from  plead- 
ing total  failure  of  consideration,  if  the 
goods  prove  to  be  worthless,  and  he  Is  in  Ig- 
norance  of  this  fact  at  the  time  of  the  pur- 
chase. If  the  contract  had  described  tbe 
Jars  and  set  forth  their  qualities,  and  the 
Jars  delivered  were  of  the  quality  and  kind 
thus  described,  tbe  prlndple  of  the  dedslons 
relied  on  by  tbe  defendant  would  be  appli- 
cable. City  of  Moultrie  v.  Schoflelds  Sons 
Co.,  6  Ga.  App.  464,  469,  66  S.  E.  315;  Fi7 
V.  Dudley,  129  Ga.  314.  58  S.  EL  826.  The 
defendant  knew  notiiing  of  the  quality  of 
"economy  Jars."  The  name  imported  no 
particular  article  of  a  definite  kind  and 
quality.  The  Jar  exhibited  by  tbe  agent 
appeared  to  be  of  the  quoBty  xcpreauited  by 
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bim  when  the  test  which  he  used  vn  ap> 
plied;  but,  according  to  eome  of  the  evidence, 
they  were  wholly  worthless  as  frolt  jars 

when  put  to  practical  use. 

[71  7.  The  defendant  contends  that,  when 
requested  to  do  so,  the  court  ought  to  have 
Instracted  the  Jury  to  specify  the  plea  upon 
which  the  Terdict  was  based.  This  la  the 
rule  where  more  than  one  separate  and  dis- 
tinct defense  Is  filed.  ClvU  Code  S  C926; 
LiTingston  T.  Taylor,  132  Ga.  1.  8,  63  S.  S. 
694.  In  determining  whether  there  Is  really 
more  than  one  defense,  regard  must  be  had 
more  to  substance  than  to  form.  A  defend- 
ant may  file  a  special  defense  In  many  dif- 
ferent paragraphs  and  in  varying  language; 
but,  If  all  the  paragraphs  contain  snl>Btantt- 
ally  the  same  defense,  the  statutory  rule  does 
not  apply.  Crockett  t.  Garrard,  4  Ga.  App. 
3G0,  61  8.  B.  S62.  In  the  present  case  the 
defendant  had  but  one  defense,  tIz.,  that  the 
goods  purchased  were  worthless.  Its  right 
to  rescission  depended  on  the  establishment 
oC  this  defense.  Fraud  also  was  pleaded ; 
but,  unless  the  goods  were  not  reasonably 
suited  for  the  purpose  for  which  they  were 
sold,  there  was  no  fraud.  The  Jury  did  not 
allow  any  recovery  for  the  Jars  which  had 
been  accepted  and  paid  for,  and  the  verdict 
merely  relieved  the  defendant  from  taking 
and  paying  for  goods  not  delivered.  Only 
partial  rescission  was  allowed,  and  the  only 
theory  upon  which  the  verdict  could  have 
been  founded  was  that  the  Jars  were  not 
suited  to  the  uses  Intended.  If  this  was 
true,  it  is  immaterial  whether  there  were 
trandulent  misrepresentations  or  whether 
the  seller  honestly  believed  the  goods  were 
as  represented.  No  material  error  is  disclos- 
ed in  any  of  the  grounds  of  the  motion  for 
a  new  triaL 

Judgment  affirmed. 
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DAVIS  V.  COX.    (No.  4,888.) 

(Court  of  Appeals  of  Georgia.    Sept  9.  1913. 
Rehearing  Denied  Oct.  3,  1913.) 

(SyllaTim  by  tht  Court,} 
1.  Loos  AND  LooGina  (I  2S*)  —  Tbhdob'b 

The  lies  provided  for  by  section  3358  of 
the  Civil  Code  of  1910  applies  to  timber  or 
logs  that  have  been  severed  from  the  soil,  and 
does  not  apply  to  standing  trees,  although  sold 
to  the  purchaser  to  be  severed  from  the  boU 
and  converted  into  lumber  for  his  sawmill. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging.  Cent.  Dig.  {  58;  Dec.  Dig.  }  25.*] 

2-  I.oaS  AMD  LOOGINO  (|  S3*>— LiBHS— ThIBO 
PTBSOIT  ClAIMAITT— RlQBT  TO  ATTACK  LlEN. 

A  daimant  baa  the  right  to  show  that  an 
execution  levied  on  the  property  claimed  by 
bim  is  void  or  inoperative,  and,  where  an  exe- 
cution has  been  issued  under  foredosnre  of  a 
Uen,  under  Civ.  Code  1910.  S  335S,  asd  a  coun- 
ter affidavit  has  been  filed  and  a  claim  interpos- 
ed to  the  levy,  the  claimant  has  a  right  to  at- 


tack the  vaHdity  of  die  Hen  claimed,  although 
the  defendant  may  have  withdrawn  bis  eonnter 
affidavit  before  the  trial  of  the  claim  case. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
I^^^.  Cent  Dig.  H  89-103;   Dec.  Dig.  | 

(Additional  SyBabw  hp  SditorUa  Staff  J 

S.  Loos  AND  LOQOINO  (|  S*)— SAUS-^TBAICS- 

TER  OF  Title. 

Where  a  written  contract  of  sale  of  stand- 
ing timber  was  entered  into  and  one-lutlf  the 
purchase  money  paid,  the  title  to  the  timber 
passed  immediately  to  the  purchaser,  in  so  far 
as  it  affected  the  rights  of  Innocent  persons 
who  subsequently  bought  from  the  purchaser 
lumber  cut  from  the  timber,  though  there  was 
a  verbal  agreement,  of  which  such  innocent 
persons  had  no  knowledge,  between  the  seller 
and  the  purchaser  that  the  title  to  the  timber 
should  not  pass  until  it  was  cut 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  M  6-12;  Dec.  Dig.  |  8.*} 

Brror  from  Superior  Court  Whitfield 
County;  A.  W.  nte,  Judg& 

Claim  case  in  Justice  Conrt  by  W.  H.  Davis 
against  W.  T.  Cox.  From  a  Judgment  flnding 
the  property  subject,  plaintiff  appealed  to 
the  Superior  Court,  wfaer^  Judgment  was 
again  rendered  flnding  the  property  subject, 
and  claimant  brings  error.  Beversed. 

Cox  foreclosed  In  a  Justice's  court  a  lien 
for  timber  furnished  to  one  Hughey  for  his 
sawmill,  under  the  provisions  of  the  Civil 
Code  1910,  i  336a  Davis  filed  a  claim,  and 
from  a  Judgment  finding  the  property  subject 
the  claimant  appealed  to  the  superior  court, 
where  the  case  was  submitted  to  the  presid- 
ing Judge,  without  the  intervention  of  a  Jury, 
and  the  Judge  rendered  a  Judgment  finding 
the  property  subject  Error  is  assigned  on 
this  Judgment 

A  statement  of  the  evidence  on  the  trial  ts 
as  follows:  Cox,  the  plaintifr,  testifled  that 
he  sold  to  Hughey,  the  defendant  the  timber 
from  which  the  Iuml>er  levied  on  was  sawed. 
It  was  standing  timber  when  he  sold  it  to 
him,  and  the  purchaser  was  to  cut  and  saw 
the  timber  into  lumber.  The  tlmt>er  was  sold 
standing  for  $200,  and  $100  was  paid  in  cash; 
the  foreclosure  being  for  the  other  $1(M).  "It 
was  agreed  between  myself  and  Hughey  that 
the  title  to  the  timber  should  not  pass  until 
it  was  cut"  Davis,  the  claimant,  testified 
that  he  had  no  notice  as  to  the  trade  between 
the  plaintiff  and  Hughey ;  that  he  bought  the 
lumber  from  Hughey  and  paid  tilm  for  It 
before  Cox  had  filed  or  foreclosed  his  claim; 
tiiat  he  bought  it  in  good  faith ;  that  he  knew 
that  C!ox  had  sold  Hughey  the  timber  from 
which  this  lumb^  was  sawed,  for  he  gave 
Hughey  the  money  to  pay  Cox;  that  he  ad- 
vanced the  money  while  Hughey  was  sewing 
the  lumber;  that  when  he  advanced  the  mon- 
ey the  lumber  was  sawed  and  stacked  on 
Cox's  land. 

W.  K  Mann,  oi  Dalton,  for  plaintiff  in 
error.  M.  C.  Tarver,  of  Dalton,  for  defend- 
ant In  error. 
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HILL,  a  J.  (after  stailiig  the  facts  b« 
above).  [1]  It  baa  been  repeatedly  held  by 
tblB  cooft  and  tbe  Supreme  Goort  ttiat  tbe 
lien  glTOi  under  section  8368  of  the  OlTil 
Code  1910  applies  to  logs  and  lomber  which 
has  been  severed  from  the  stdl;  that  it  Is 
not  Intended  to  a  lien  to  a  Tendw  of 
standing  trees,  tbongh  sold  to  be  severed 
from  the  realty  by  the  purchaser  and  con- 
verted Into  timber  for  his  sawmill.  Ray  v. 
Schmidt,  T  Ga.  App.  880^  06  S.  E.  1036;  Giles 
T.  Gano,  102  Oa.  593,  27  S.  E.  780;  Loud  v. 
Prltchett,  104  Ga.  662,  80  8.  B.  870;  Balk- 
com  V.  Empire  Ii.  Go,  91  Ga.  651,  17  S.  E. 
1020,  44  Am.  St  Rep.  68. 

[2]  In  the  Bay  Cas^  anpra.  It  was  held  by 
this  court  that,  whwe  the  vendor  of  standing 
trees  has  foreclosed  a  lien  for  the  purchase 
Iffice  and  has  had  ezecotton  levied  upon  Um- 
ber and  logs  made  from  the  trees  by  the 
vttdee,  and  the  tlmb^  and  logs  are  <dalmed 
by  a  third  person,  who  bought  them  from  the 
vendee  before  the  date  of  tbe  llai  foreclosure, 
and,  without  notice  of  the  claim  of  Iteu,  on 
the  trial  of  the  claim  case  the  possession 
of  a  Uen  by  the  plaintiff  Is  open  to  attack  by 
tbe  claimant  Wright  t.  Brown,  7  Ga.  App. 
389,  66  S.  E.  1034;  Osborne  v.  Bice,  107  6a. 
281,  33  S.  B.  64.  In  the  present  case  it  is 
insisted  that  since  the  defendant  had  with- 
drawn his  counter  affidavit  made  to  the  fore- 
closure of  Cox's  lien,  the  claimant  could  not 
attack  the  validity  of  the  lien.  Under  the 
authority  of  these  deddous  we  tiilnk  that 
this  contention  is  not  sound,  and  that  tbe 
claimant  can  show  that  the  lien  claimed  by 
the  plaintiff  Is  for  any  reason  Invalid. 

[3]  It  is  Insisted,  however,  that  these  de- 
dslons  are  not  applicable  in  this  case,  be- 
cause the  title  to  tbe  timber  did  not  pass  un- 
til after  It  had  been  severed  from  tbe  soil 
by  tbe  purchaser.  This  contention  is  based 
upon  the  testimony  of  Cox  that  'it  was 
agreed  between  myself  end  Hugbey  that  the 
title  to  the  timber  should  not  pass  until  It 
was  cut"  This  contention  seems  to  be  an- 
swered by  the  decision  of  the  Supreme  Court 
in  Loud  V.  Prltchett  104  Oa.  662,  30  S.  E. 
870.  The  sale  of  the  timber  was  complete, 
because,  under  the  facts,  tbe  title  to  the  tim- 
ber passed  Into  the  purchaser  Immediately 
upon  the  conclusion  of  the  contract  since 
there  was  nothing  else  for  the  vendor  to  do, 
and  the  sale  was  made  of  standing  timber. 
A  mere  verbal  agreement  made  between  tbe 
seller  and  the  purchaser  that  the  title  to  the 
timber  should  not  pass  uotl)  it  was  cut  would 
not  change  the  rule  of  law  in  this  respect, 
and  such  a  reservation  of  title  could  not  af- 
fect the  rights  of  subsequent  parties  who 
bought  the  lumber  which  had  been  cut  from 
the  timber  while  in  the  possession  of  the 
pnrchsser,  without  any  notice  of  the  seller's 
lien  or  of  this  verbal  conditio^  attached  to 
the  sale. 

Tudgm^t  reversed. 
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LBBTWIGH  St  al  r.  BARLT. 

(Snprmu  Gonrt  of  Appeals  of  Tlzginia.  Sept 
11.  1918.) 

1.  EmxircB  (|  481*)— DxxivnT  or  I>hbd— 
Pabol  Btidbkcb. 

While  parol  evidence  Is  inadmlnlble  to 
prove  that  a  deed  perfect  on  Its  face  was  deliv- 
ered to  tbe  grantee  on  condition,  this  rule  doet 
not  control  lAere  tbe  qnestion  Is  whether  there 
was  sndi  a  complete  and  perfect  deUvety  as  to 
vest  in  the  grantee  a  perfect  and  iadefeaaible 
title. 

[Ed.  Note.— For  other  eases,  see  EW  deuce, 
Cent  Dig.  H  1976-1980 ;  Dec  Dig.  |  431.*] 

2.  DKKDS  (i  66*}— DXLIVKBT-<}UBSnOIfS  FOB 
JUBT. 

Whether  there  has  been  such  a  eomplets 
and  perfect  delivery  of  a  deed  to  the  grantee  u 
to  vest  in  him  a  perfect  and  indefeasible  title 
to  land,  or  an  Interest  therein,  is  a  qnestion  of 
fact  to  be  determined  by  the  drcamBtanees  of 
the  case,  and  cannot  in  the  majority  of  in- 
■tances  be  declared  as  a  matter  of  law. 

r.  Note.— For  other  cases,  see  Deeds,  Otnt 
H  127,  633;  Dee.  Dig.  8  66.*] 

S.  Deeds  (S  64")— Deuvebt— Necessttt. 

Delivery  of  a  deed  la  essential  to  its  va- 
lidity. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
pig.  I  lie;  Dec.  Dig.  !  64.*] 

4.  Deeds  (|  66*)— "Delivbht"— Acts  Cohsti- 

TUTINO. 

The  tact  of  delivery  of  a  deed  depends  on 
tiie  intention  which  must  be  manifested  by 
some  express  act  of  the  grantor,  or  by  acta, 
words,  or  conduct,  and  the  grantor  must  las« 
control  or  dominion  over  the  deed,  and  it  most 
be  his  intention  to  pass  title  at  the  time  and 
lose  control  over  it 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  81  117-123,  126;  Dec.  Dig.  8  66* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1968-1970 ;  vol.  8,  p.  7632.] 

5.  Lost  Ikbtbuhbhts  (1  28*)— BnnnvoB  of 
ExEoimon,  Loea,  and  OoHmm— Sum- 

CIEITOT. 

In  a  salt  by  the  heirs  of  a  deceased  hus- 
band against  the  wife  to  partition  land  original- 
ly owned  by  the  wife,  an  Interest  in  which  it 
was  claimed  she  conveyed  to  the  hosband  by  a 

deed  which  liad  been  lost  equity  would  require 
strong  and  convincing  proof  of  tbe  former  ex- 
istence of  such  title,  its  loss,  and  its  contents. 

[Ed.  Note. — For  other  cases,  see  Lost  Instm- 
ments,  Cent  Dig.  {8  61-67;  Dec  Dig.  |  23.*] 

e.  Deeds   (|  208*)— DxumT— SimioniioT 

OF  EVIDSNCC 

In  a  suit  by  tbe  heirs  of  a  deceased  hns- 
band  against  the  wife  to  partition  land  orig- 
inally owned  by  her,  evidence  hOd  Insufficient 
to  snow  that  a  deed  ezecnted  by  her  for  the 
purpose,  as  claimed  by  her,  of  giving  the  hus- 
band a  life  estate  in  case  he  sorvived  her,  had 
ever  been  delivered. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  88  625-632;  Dec  Dig.  f  208.*] 

7.  Deeds  (8  68*)  — Deuvebt— Dbuvebt  to 
Thibd  Pbbson. 

Where  a  deed  from  a  wife  to  a  husbsAd 
which  had  not  been  delivered  was  intrusted  by 
tbe  wife  to  a  third  person  uptm  his  explanation 
that  he  thousht  he  could  use  it  to  advantage  in 
a  railroad  election  in  counting  the  vote,  this 
did  not  constitnte  a  delivery  passing  tiUe  to  tbe 
husband ;  since  while  the  deed  may  be  delivered 
not  only  to  the  grantee  himself  but  to  a  stcmng- 
er  for  his  nse,  or  declared  to  be  delivered  ai- 
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thon^  the  cnntec  be  absent,  yet,  U  delivered 
to  a  Btraoger  wltbotit  an;  declaration  or  other 
matter  to  abow  tibat  it  ia  for  the  nae  of  the 
Kraotee,  it  i»  not  a  Buffident  deliTory. 

[Ed.  Note.— For  other  caaea,  see  Deeds,  Cent. 
Die.  IS  180-135 :  Dec.  Die.  I  68.*] 

Appeal  from  Circuit  Court,  Orayaon  Countr. 

Suit  for  partition  by  Celia  Leftwich  and 
others  against  Josephine  Early.  Fiom  a  de- 
cree disiniBBlDg  the  bill,  complainants  appeaL 
AfBnoedi 

J.  S.  Bonme  and  H.  A.  Cox,  both  of  In- 
dqiendence,  for  appellants.  B.  L.  Kirby,  of 
Independttica,  for  appellee. 

CABDWEIili,  J.  Josephine  Wtllets  was 
seised  and  possessed  of  a  certain  tract  or 
parcel  of  land  lying  In  Orayson  county,  Ta., 
eontalniiig  80  acres,  more  or  lees,  which  she 
acquired  by  conveyance  of  date  August  25, 
1881,  and,  being  so  seised  of  said  tract  of 
land,  the  said  Josephine  Wlllets,  in  the  year 
1883,  intermarried  with  N.  C.  Leftwlch.  N. 
C  Leftwicb  departed  this  life  some  time  In 
the  year  1905  Intestate,  learing  the  said  Jo- 
sephine, his  widow,  and  the  following  heirs 
at  law,  surviving  him:  Celia  Leftwich,  his 
mother,  Joseph  Leftwich,  and  O.  B.  Leftwich, 
brothers  of  the  whole  blood,  and  Charlotte 
Evans,  a  sister  of  the  half  blood.  The  said 
Josephine  Leftwich  afterwards  Intermarried 
with  one  Don  Early,  and  at  the  first  rules 
held  in  the  clerk's  office  of  Grayson  county 
circuit  court,  February,  1907,  Celia  Leftwich, 
mother,  and  Joseph  Leftwich  and  Charlotte 
Brans,  brother  and  sister,  of  the  said  N.  C 
Leftwich,  deceased,  filed  their  bill  in  this 
cause  against  the  said  Josephine  Early,  the 
paipoBe  of  the  bill  being  to  have  partition  of 
the  said  tract  of  80  acres  of  land  between  the 
plaintiffs  and  the  defendant,  the  bill  alleging 
that  some  time  In  the  year  1895  the  defend- 
ant, while  the  wife  of  the  said  N.  C.  Left- 
wich conveyed  to  him  a  ooe-balf  undivided 
Interest  In  said  tract  of  land  In  fee  simple 
with  general  warranty  of  title ;  that  said  N. 
C  Leftwich  died  Intestate  seised  and  pos- 
sessed of  said  one-half  undivided  Interest  in 
said  tract  of  land;  and  that  complainants 
were  unable  to  file  the  deed  or  copy  thereof 
conveying  to  him  this  undivided  Interest  in 
the  land,  as  an  exhibit  with  their  bill,  be- 
cause the  deed  was  never  admitted  to  record 
and  has,  since  the  death  of  the  said  N.  C 
Leftwich,  been  destroyed  by  his  widow,  the 
defendant,  without  the  consent  of  his  heirs 
at  law,  or  either  of  them.  The  bill  also 
songht  partition  of  one-half  an  acre  of  land, 
alleged  to  have  been  owned  by  the  said  N. 
C.  lieftwich  at  his  death;  but  this  parcel  of 
land  is  not  involved  in  this  controversy. 

The  said  Josephine  Early  filed  her  answer 
to  said  bill  In  which  she  admitted  the  owner- 
ship of  said  tract  of  80  acres  of  land  as  al- 
leged in  the  bill,  and  also  her  marriage  to 
the  said  N.  G.  Leftwicb,  and  that  after  his 
death  she  Intermarried  with  eatd  Don  Early, 


btit  denied  emphatically  that  she  ever  at  any 
time  conveyed  to  her  said  husband,  the  said 
N.  C.  Leftwich,  a  one-half  undivided  interest 
in  said  tract  of  land  or  any  Interest  therein, 
except  as  In  her  answer  stated.  Her  answer 
then  avers:  "That  at  the  time  of  her  mar- 
riage to  the  said  N.  C.  Leftwich  he  did  not 
own  any  land;  that  they  commenced  and 
continued  to  live  and  keep  house  on  the  said 
80  acres  of  land  until  his  death ;  that  this  land 
was  her  sole  and  separate  property;  that 
tliere  were  no  living  children  bom  to  her  of 
her  marriage  with  the  said  N.  O.  Leftwich; 
that  she  was  deroted  to  him  and  felt  that  In 
case  of  hor  death  during  hla  Ufe  that  he 
might  be  turned  out  of  a  home;  that  he  had 
become  attached  to  her,  and  after  tnnxumt 
conversatlont  with  him  on  the  subject  she 
de<dded  to  glre  Mm  some  showing  on  tibe  land 
during  his  lifetime,  and  from  the  date  <tf  her 
death  to  tile  date  <tf  his  death."  Her  answer 
further  avers:  Tbat  after  having  readied 
this  conclnslon,  she  advised  her  said  hus- 
band of  her  saM  decision  and  Intratton,  and 
he  caused  a  writing  to  be  prepared,  whldi 
was  afterwards  signed  by  her,  and  by  the 
terms  of  wfaldi  he  took  a  life  estate  in  one- 
half  of  said  land  in  the  event  of  his  outUvlng 
ber',  that  It  was  understood  and  agreed  be- 
tween ttiem  that  this  paper  would  never  be 
worth  anything  to  him  unless  he  outlived  her, 
and  for  this  reason  it  was  also  agreed  that  It 
should  not  take  effect,  or  be  deliver^  to  him, 
except  at  her  death  and  In  the  event  she  died 
befbre  he  died."  She  further  avers:  !'That 
from  the  day  the  said  paper  was  sighed  and 
acknowledged  by  her  until  her  said  husband's 
death,  and  long  after,  It  remained  in  her  pos- 
session :  that  It  b^ng  the  understanding  be- 
tween them  that  It  was  to  be  of  no  dfect 
unless  he  outlived  her,  and  that  in  case  of  his 
death  before  her  it  would  be  destroyed,  and 
feeling  that  the  paper  had  served  Its  purpose 
and  that  henceforth  it  was  worthless,  she 
paid  no  attention  to  It,  and  for  aught  she 
now  remembers  she  may  have  destroyed  It 
along  with  other  of  her  said  husband's  pa- 
pers; but,  be  this  as  It  may,  she  Is  unable 
to  find  the  same."  Said  defendant  further 
says:  "That  this  was  the  only  Interest  or 
claim  her  said  husband  ever  had  to  the  said 
tract  of  land,  in  any  way,  and  that  this  was 
not  considered  by  her  or  her  said  husband 
as  giving  him  any  Interest  In  the  said  land 
until  her  death,  leaving  him  living,  and  that 
It  was  their  Intention  In  the  execution  of  the 
said  paper  simply  to  protect  him  against  the 
contingency  of  her  dying  first"  The  answer 
further  states  that  she  (the  defendant)  paid 
out  a  large  sura  of  money  for  her  said  hus- 
band during  his  last  Illnera,  and  that  the 
claims  asserted  by  complainants  are  neither 
legal  nor  equitable,  etc 

Upon  the  hearing  of  the  cause,  on  the  plead- 
ings and  depositions  of  witnesses  examined 
for  both  complainants  and  defendant,  the  dr- 
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cult  court  being  of  opinion  "that  there  bas 
not  been  shown  such  delivery  of  the  deed  in 
controversy  allied  to  have  been  made  by  de- 
fendant, Josephine  Leftwlch,  now  Josie  Ear- 
ly, to  N.  O.  lieftwlcb,  for  a  one-half  undivid- 
ed Interest  In  and  to  the  SO-acre  tract  of  land 
mentioned  and  described  In  the  bill  as  the 
law  requires,  and  without  such  delivery  said 
deed,  even  If  made,  is  tuvalld,  and  that  It  did 
not  pass  title  to  N.  C.  Leftwlch,"  adjudged 
and  decreed  that, the  complainants,  have  no 
Interest  in  the  said  80  acres  of  land,  and 
that  as  to  this  tract  of  land  the  bUI  be  dis- 
missed with  costs  to  the  defendant.  From 
said  decree  Cella  Leftwlch  and  her  co-com- 
plalnants  obtained  this  appeal. 

A  decision  of  the  case  turns  upon  whether 
there  was  such  ddlvery  of  the  deed  In  ques- 
tion as  was  necessary  to  vest  in  the  grantee, 
N.  C.  Leftwlch,  a  perfect  and  Indefeasible 
title  to  a  one-half  undivided  Interest  In  and 
to  the  said  tract  of  land. 

The  contention  of  appellee  throogbout,  and 
which  was  sustained  by  the  circuit  court,  is, 
not  that  the  deed  In  question  was  delivered 
on  condition,  but  that  It  was  never  delivered 
at  all,  and  that  it  was  never  to  be  delivered 
or  taken  possession  of  by  the  grantee  therein 
until  after  the  death  of  the  grantor,  leaving 
the  ^antee  surviving  her,  and  that  even  then 
it  only  conveyed  to  him  a  one-haU  undivided 
interest  in  the  80-acre  tract  of  land  tot  and 
during  his  life. 

[1,1]  The  authorities  are  uniform  in  hold- 
ing that  parol  evidence  Is  inadmissible  to 
prove  that  a  deed,  perfect  on  its  face,  was 
delivered  to  the  grantee  on  condition;  but 
this  rule  does  not  control  In  a  case  where 
the  question  is  whether  there  was  such  com- 
Tlete  and  perfect  deUvery  of  the  deed  from 
Oie  grantor  to  the  grantee  as  to  vest  In  the 
latter  a  perfect  and  Indefeadble  title  to  land 
or  an  interest  therein,  which  is  a  question 
of  fact  to  be  determined  by  the  circumstances 
of  the  case,  and  cannot,  In  the  majori^  of 
instances,  be  declared  as  a  matter  <^  law. 

"Forma}  delivery  is  not  essential  If  there 
be  acts  evidradng  an  intention  to  deliver,  but 
an  essential  requisite  to  a  good  deed  is  that 
it  be  delivered  by  the  grantor  himself,  or  his 
attonier,  and  the  deed  takes  effect  only  from 
such  a  delivery."  2  Uln.  Inst  (4tb  Ed.)  p. 
731,  and  authorities  there  dted. 

"The  date  of  a  deed  Is  prima  facie  the  date 
of  delivery,  but  only  prima  facie."  Ferguson 
V.  Bond,  39  W.  Va.  561,  20  S.  E.  691;  Her- 
man V.  Oberdorfer,  33  GraL  (74  Va.)  497; 
Raines  v.  Walker,  77  Va.  92;  Hardy  v,  Nor- 
folk Mfg.  Co.,  80  Va.  404. 

"The  question  of  delivery"  of  a  deed  "is 
one  of  intention,  and  the  rule  Is  that  a  de- 
livery la  complete  when  there  is  an  Intention 
manifested  on  the  part  of  the  grantor  to  make 
the  instrument  his  deed."  Martin  v.  Fla- 
herty, 13  Mont  96,  32  Pac.  287,  19  L.  B.  A. 
242,  40  Am.  St  Bep.  416. 

In  the  ease  just  dted,  the  opinion  quotes 


from  1  Dev.  on  Deeds,  |  2^,  as  follows:  "As 
no  particular  form  of  delivery  is  required, 
the  question  whether  th^e  was  a  delivery 
of  the  deed  or  not,  so  as  to  pass  title,  must 
in  a  great  measure,  where  It  is  not  clear 
that  an  actual  delivery  has  been  effected,  de- 
pend upon  the  peculiar  circumstances  of  each 
particular  case.  The  question  of  delivery  la 
one  of  Intention  and  the  rule  is  that  a  de- 
livery Is  complete  when  there  is  an  intention 
on  the  part  of  the  grantor  to  make  the  In- 
strument his  deed.  The  main  thing  which 
the  law  looks  at  Is  whether  the  grantor  In- 
dicates his  will  that  the  instrument  should 
pass  Into  the  possession  of  the  grantee;  and, 
if  that  will  Is  manifest,  then  the  conveyance 
inures  as  a  valid  grant,  although,  as  above 
stated,  the  deed  never  comes  Into  the  hands 
of  the  grantee.  A  deed  does  not  become  oper- 
ative until  it  Is  delivered  with  the  intent  that 
It  shall  become  effectual  as  a  conveyance. 
Whether  such  int^t  actually  existed  Is  a 
question  of  fact  to  be  determined  by  the  dr- 
cumstaoces  of  the  particular  case."  2  Mln. 
Inst  supra ;  Tyler  v.  Hall,  106  Mo.  813,  17  S. 
W.  319,  27  Am.  St  Rep.  337. 

In  the  last-named  case  It  was  held  that  **a 
deed  left  by  the  grantor  In  a  place  where  it 
is  accessible  to  the  grantee  does  iM>t  consti- 
tute a  delivery  in  the  absence  of  an  Intention 
on  the  part  of  the  grantor  to  deliver  and  of 
the  grantee  to  accept  *  *  *  So  long  as 
the  dellvny  of  a  deed  remains  Incomplete,  a 
grantor  can  change  his  Intent,  a&d  destroy 
the  deed  if  be  so  desires.** 

In  Schnffert  v.  Qrote.  88  BUch.  600^  00  N. 
W.  667,  26  Am.  St  Bep.  316,  the  o[dnlon 
of  the  court  says:  "B}videDce  showing  that 
a  conveyance  of  land  ms  signed,  ackno^- 
edged,  witnessed,  and  handed  to  grantee,  who 
was  a  son  of  tiie  grantor,  to  whom  the  deed 
was  hnmediateiy  returned;  that  the  fath^ 
said  tiiat  be  calculated  to  deed  the  proportr 
to  bis  son,  so  that  there  would  be  no  -trouble 
after  bis  death,  but  that  be  would  not  like 
to  see  it  go  on  record  In  his  lifetime;  and 
the  son  replied  he  need  not  be  afraid  of  its 
going  on  record,  and  that  he  (the  father) 
could  keep  it  hlinself — does  not  show  a  de- 
livery of  the  deed;  and  if  the  grantor  subse- 
quentiy  destroyed  It,  and  conveyed  the  same 
property  to  another  person  in  concdderaUon 
of  services  performed  and  to  be  performed, 
the  latter  acquired  the  titie" 

In  Parrott  v.  Avery,  159  Mass.  594,  -35  N. 
E.  94,  22  L.  B.  A.  153,  88  Am.  St  Rep-  465, 
the  Supreme  Court  of  Massachusetts  beld 
that  "a  deed  Is  not  delivered  though  It  Is 
executed  in  the  presence  of  a  witness,  If  there 
is  no  declaration  on  the  part  of  the  grantor 
that  he  Intends  it  to  take  effect  at  once,  and 
he  retains  it  In  his  possession  during  his  life- 
time, putting  it  In  a  chest  and  bequeathed 
the  chest  to  the  grantee."  Stone  v.  French, 
37  Kan.  146,  14  Pac.  680,  1  Am.  St  R^.  237. 

[3, 4]  The  authorities  dted,  to  which  many 
more  might  be  added  if  dinned  necessary. 
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boia  tbat  tbe  delivery  of  a  deed  Is  essential 
to  Its  validity;  that  tbe  fact  of  deUvery  is 
one  of  intentioii,  which  intention  must  be 
manifested  by  some  express  act  of  the  gran- 
tor, or  by  acts,  words,  or  conduct  manifesting 
an  intention  to  deliver,  and  that  by  sach  act 
of  deUvery  tbe  grantor  must  lose  control  or 
dominion  over  tbe  deed  in  qnestion;  and 
that  it  is  bis  intention  tbat  It  sbonld  pass 
title  at  the  time  and  tbat  he  (grantor)  shonld 
lose  control  over  It 

The  deed  in  question  In  Tyler  v.  Hall,  su- 
pra, under  which  tbe  defendant  claimed  title 
f^om  bis  father,  the  original  source  of  title, 
was  found  by  the  administrator  of  tbe  father 
In  a  desk  kept  by  him  prior  to  bis  death  and 
under  bis  control,  among  other  papers  be- 
longing to  him  at  his  death,  and  was  after- 
wards given  into  the  defendant's  (grantee) 
possession  by  the  administrator  of  tbe  gran- 
tor. Held,  tbat  tbe  burden  of  proving  that 
tbe  deed  was  delivered  before  tbe  father's 
death  was  on  tbe  defendant 

[S]  Tbe  suit  out  of  which  this  appeal  arises 
is  In  effect  a  suit  to  set  up  by  parol  evidence 
a  muniment  of  title  to  land,  and  in  such 
cases  courts  of  equity  require  strong  and  con- 
vincing proof  of  the  former  existence  of  such 
tltie^  its  loss,  and  its  contents. 

This  court  held.  In  Barley  v.  Bird,  9S  Ta. 
317,  28  S.  E.  329,  tbat  "courts  of  equity,  in 
exerdaing  tbelr  Jurisdiction  to  set  up  a  lost 
InBtmment  which  Is  to  constltate  a  muniment 
of  tltl^  require  strong  and  conclusive  proof 
of  ita  toTtaer  existence,  its  loss,  and  Its  cod- 

tCDtS." 

[1]  It  appears  from  the  record  that  ap- 
pellee and  her  husband  N.  C  Xieftwleb  were 
nnlettered,  Ignorant  negroes;  ,tbe  husband 
being  impeconlouB,  while  the  wife  owned  the 
land  conveyed  to  her  as  above  stated,  and  was 
economical  and  thereby  enabled  to  do  much 
more  for  tbe  comfort  of  her  husband  in 
health,  as  well  as  in  sickness,  than  he  was 
ever  able  to  [ffovlde  for  himself.  They  were 
married  In  1893,  and  the  deed  here  in  ques- 
tion was  signed  and  acknowledged  by  her  in 
1895,  as  she  frankly  admits,  but  was  never 
delivoed,  nor  was  it  to  be  delivered  unless 
her  husband  anrvived  her,  in  whi(^  event  it 
was  then  and  only  then  to  be  recorded, 
wherry  he  would  own  and  control  a  one- 
balf  nndivlded  Intisest  In  her  land  during 
his  Uf^  so  that  he  might  not  be  dispossessed 
of  a  home  during  his  life.  There  is  no  proof 
that  the  husband,  N.  0.  Lef  twldi,  ever  in  bis 
lUethne  asserted  title  to  any  part  of  this 
laud,  or  denied  the  ownership  or  control 
thereof  in  his  wife.  The  wife  (appellee) 
states  fully  in  her  answer  in  this  cause  tbe 
nature  of  tbe  transaction  under  review,  and 
in  her  deposition,  taken  In  her  own  behalf, 
the  statements  eihe  makes  are  not  only 
entirely  consistent  with  those  made  in  her 
answer,  but  are  consistent  with  the  drcum- 
stances  surrounding  her  and  her  said  hus- 
band during  their  married  life. 


The  only  disinterested  witness  introduced 
by  appellants  whose  evidence  at  all  tenia  to 
prove  a  delivery  at  said  deed  within  tbe 
meaning  of  the  law  Is  one  M.  h.  Taughan, 
who  is  a  man  of  some  prominence  In  the 
county  in  which  appellee  and  her  husband 
N.  G.  Leftwldi  resided  during  the  period 
from  the  date  of  their  marriage  till  the 
death  of  the  husband;  but  Vanghan  was  not 
positive  as  to  the  material  facts  with  respect 
to  which  he  undertook  to  testify,  and,  in 
fact,  not  only  are  the  statements  made  by 
him  contradicted  by  proof  of  other  facts  and 
drcnmstances,  testified  to  by  others,  but 
when  tbe  testimony  given  by  Mm  is  re^  as 
a  whole  be  appears  to  have  but  a  slippery 
memory,  and  has  to  admit  that  he  was  mis- 
taken as  to  the  material  facta  with  respect 
to  which  he  bad  undertaken  to  testify. 

Not  only  did  N.  C.  Leftwlch  In  his  lifetime 
never  assert  a  legal  claim  to  an  interest  In 
tbe  land  of  his  wife,  but  no  one  has  testified 
in  this  case  that  he  ever  was  financially  aUe 
to  pay  $600,  tbe  amount  that  Taughan  states 
was  tbe  consideration  named  in  tbe  deed  in 
question,  "as  well  as  be  could  rememt)er,'' 
and  there  Is  no  other  evidence  than  that  of 
Vaughan  contradictory  of  the  statement  of 
appellee  to  tbe  eCtect  that  the  deed  only 
stated  a  nominal  consideration. 

Every  witness  called  on  behalf  of  appel- 
lants, except  said  it.  L.  Taughan,  was  a 
close  relative  of  N.  O.  Leftwlcb,  deceased, 
and  directly  interested  in  tbe  result  of  this 
litigation.  Much  of  the  evidence  given  by 
these  witnesses  is  wholly  irrelevant  to  tbe 
Issu^  consisting  largely  of  loose  conversa- 
tions with  N.  G.  Lef  twicb  not  In  the  presence 
of  appose,  or  with  the  latter  after  the 
former's  death,  which  in  no  way  committed 
her  to  any  concession  helpful  to  the  appel- ' 
lants  In  this  cause,  while  the  statements  of 
other  of  these  witnesses  are  either  discredit- 
ed or  flatly  contradicted  by  facts  proven. 

P.  A.  Beavls,  a  witness  62  years  of  age,  a 
taxiaee,  and  who  had  known  N.  G.  Leftwlch 
from  the  time  he  was  a  small  boy;  T.  B. 
Brannock,  deputy  derk  of  tbe  drcnlt  court 
of  Grayson  county,  a  deputy  treasurer  and 
tax  collector  of  the  county  in  1904;  and 
WUscm  Blair,  also  a  prominent  farmers-all 
totally  disinterested  witnesses,  say  In  sub- 
stance that  not  only  did  N,  C.  Leftwlch  never 
assert  title  to  an  Interest  In  the  land  in  con- 
troversy, but  disclaimed  any  interest  in  his 
wife's  land,  and  all  along  and  within  a  abort 
time  of  his  death  toiled  that  he  owned  any 
land. 

Appellee  testlfled  that  in  the  year  1894  or 
1895  she  executed  and  u^owledged  "what 
they  called  a  deed,  and  tbat  their  agfe» 
ment  at  tbe  time  was  that  if  I  would  make 
him  tiiese  papers  in  case  I  died  first,  that  he 
was  to  hold  an  interest  in  tbe  place  his  life- 
time, and  in  case  he  died  first  the  papers 
were  to  be  destroyed  and  to  be  no  more  ac- 
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until  the  death  of  one  or  the  other  of  us.  He 
was  to  have  what  remahied  at  my  death 
his  lifetime.  It  was  agreed  for  me  to  hold 
It  (the  deed)  In  iny  possession,  and  It  I  died 
first  It  was  to  be  delivered  to  him  and  It  was 
to  go  on  record,  and  if  he  died  first  It  was 
to  be  destroyed.  After  his  death  I  destroyed 
all  the  Leftwich's  papers,  and  I  suppose  it 
was  destroyed  with  them.  It  was  In  my  pos- 
session from  the  time  it  was  admowledged 
until  the  time  it  was  destroyed,  except  one 
time  when  I  handed  it  to  J.  M.  Parsons.  He 
came  to  my  house  and  sent  Norvell  (her  hus- 
band)  in  after  the  paper,  and  I  would  not 
send  it  He  (Parsons)  came  In  and  explain- 
ed to  me  why  he  wanted  it.  He  said  that  he 
ttuught  be  could  use  it  to  advantage  in  rail- 
toad  election  In  counting  the  vote.  He  want- 
ed to  see  if  he  could.  He  receipted  me  for 
tiie  iiaper  and  promised  to  return  It  when 
he  was  tbrovgh  and  did  so.  He  aent  it  to 
me  by  maU.  I  do  not  know  M.  L.  Taugtaan. 
Hie  never  rec^ved  the  paper  from  me  and 
never  passed  my  house  and  returned  this 
deed."  Appellee  OenleB  posltlTely  the  state- 
ments made  by  the  witnesses  tar  appellants 
as  to  coDTersatlons  wltii  ber  husband  with 
reference  to  said  deed  or  her  land,  alleged 
to  have  taken  place  In  her  presence;  In  ftct, 
she  denies  practically  every  statement  made 
by  appellants*  witnesses  except  the  fact  that 
she  made  the  deed  to  ber  hnsband  in  pursu- 
ance of  the  agreement  and  understanding 
stated  by  her  In  her  answer  and  in  her  ex- 
amination as  a  witness,  and  that  she  destroy- 
ed it  in  pursuance  of  this  understanding, 
and  denies  that  she  ever  delivered  the  deed 
to  her  husband  for  any  purpose.  She  as- 
serts positively  that  it  was  never  out  of  her 
possession  or  control  except  on  the  occasion 
when  at  the  request  of  J.  M.  Parsons  she  let 
him  take  it  away  with  the  understanding  that 
he  would  return  it  to  her  which  he  did.  It  is 
not  pretended  that  appellee  understood  the 
purpose  for  which  Parsons  wanted  the  deed 
or  Intended  by  the  loan  of  It  to  him  to  con- 
fer any  benefit  upon  the  grantee,  N.  O.  Left- 
wich. 

[7]  The  weight  of  the  evidence  is  decided- 
ly to  the  effect  that  appellants'  leading  wit- 
ness, Vaugban,  never  saw  the  deed  by  reason 
of  its  having  been  delivered  to  htm  by  appel- 
lee or  N.  G  Leftvlch  for  any  purpose,  and 
the  contention,  were  it  made,  that  appellee, 
an  ignorant  negro  woman,  by  complying  with 
the  request  of  Parsons  in  the  manner  she  did. 
Intended  that  the  deed  should  pass  tltl^  at 
the  time,  and  that  she  should  lose  control 
over  it,  could  not  be  maintained.  Whilst  a 
deed  may  be  delivered,  not  only  to  the  gran- 
tee hims^  but  to  a  stranger  for  his  nse,  or 
declared  to  be  delivered  although  the  grantee 
be  absent,  yet  If  delivered  t6  a  strangw, 
without  any  declaration  or  other  matter  to 
show  that  it  is  for  the  use  of  the  grantee, 


It  is  not  a  sufficient  delivery.  3  Hln.  Inst 

p.  732. 

It  also  appears  from  the  proof  In  this  case 
that  when  N.  G.  Leftwlch  incurred  any  debt 
it  was  paid  by  bis  wife  (appellee),  and  there- 
fore there  was  no  conceivable  reason  wtiy 
he  should  not  have  had  this  deed  recorded 
and  the  land  it  purported  to  conv^  trans- 
ferred to  himself  and  claimed  it,  or  some  in- 
terest in  it,  as  his  own,  except  for  the  fact 
that  as  appellee  claims,  the  deed  was  never 
delivered  to  him,  and  was  to  be  of  no  force 
or  effect  unless  she  died  before  he  did,  in 
which  event  he  was  to  have  only  an  undivid- 
ed one-half  interest  in  the  land  for  his  life. 

This  is  not  a  controversy  between  creditors 
of  N.  G.  Leftwicli,  deceased,  and  appellee 
touching  the  right  of  the  former  to  subject  the 
land  In  question  to  the  payment  of  debts  as- 
serted against  Leftwlch  but  a  case  In  which 
a  court  of  equity  is  asked  by  the  next  of  kin 
and  heirs  at  law  of  the  decedent  to  take  the 
title  of  appellee's  land  from  her  and  give  it  to 
them,  and  that  too  upon  proof  that  la  of  it- 
self not  only  unsatisfactory  and  therefore 
not  conclusive,  but  Is  contradicted  or  discred- 
ited throughout  by  positive  evidence,'  borne 
out  by  the  circumstances  clearly  shown  to 
have  surrounded  the  parties  to  the  transac- 
tion in  question. 

The  decree  appealed  from  is.  In  our  opin- 
ion, not  only  In  accordance  with  the  right 
and  justice  of  the  cause,  but  Is  folly  Justi- 
fied by  the  evidence  in  the  record,  and  there- 
fore It  is  affirmed. 
Affirmed. 

KEITH,       and  WHITTLE,  absent 


au  va.  m) 

MORGAN  V.  COMMONWBAI/TH. 
(Supreme  Court  of  Appeals  of  Virginia.  Sept 

11,  1913.) 

CaiHiNAL  Law  (S  1014")— Appeal  and  Brbob 

— SUCOEBSIVB  PETrriOlfS  FOB  WRIT  OF  Eb- 
BOB. 

Under  Code  1904,  |  S466.  providing  tbtt 
when  the  C!ourt  of  Appeals  shall  deem  the  Judg- 
ment Gomplaineii  of  clearly  right,  and  Bhall  re- 
ject a  petition  for  a  writ  of  error  on  that 
ground,  and  tlie  order  of  rejection  so  states,  no 
Dther  petition  shall  thereafter  be  entertained, 
the  court  Is  without  jurisdiction  to  entertain 
an  amended  petition  (or  a  writ  of  error  to  a 
judgment  of  conviction  for  crime,  after  the  orig- 
inal petition  had  been  denied  in  an  order  ex- 
pressly stating  that  the  court  was  of  the  opin- 
ion that  the  judgment  was  clearly  right 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  %  2571;  Dec.  Dig.  {  1014.*] 

BRor  to  (^rcnit  Gour^  Wise  County. 
One  Morgan  was  convicted  of  malktons 
shooting,  and  files  an  am^ided  petition  for 

a  writ  of  error.  Petition  denied. 

Bond  &  Bruce,  of  Wise,  for  petitioner.  The 
Attonwy  General,  for  the  Gonmnnwealtit 

PER  GtlRIAM.  Morgan  was  Indicted  be- 
fore the  circuit  court  of  Wise  county  for 
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malldons  BbooUng,  and  was  sentenced  to 
foar  years'  confinement  In  the  i>enitentlary. 
He  filed  his  petition,  asking  for  a  writ  of 
error  from  this  conrt,  and  praying  that  a 
new  trial  be  awarded  hlnL  This  petltloD  was 
considered  by  this  conrt  at  Its  session  In 
Wytheville  on  the  16tb  day  of  Jnne,  1913, 
and  the  court,  being  of  opinion  that<the  said 
Judgment  was  plainly  right,  rejected  the  said 
''petition  and  affirmed  the  Judgment  See 
abstract  of  jodgment  of  this  court  fllad  with 
the  record. 

By  section  8486  of  the  Code  it  Is  provided, 
among  other  things,  that  when  the  Ciourt  of 
Appeals  "shall  deem  the  judgment,  decree,  or 
order  complained  of  plainly  right,  and  reject 
the  petition  on  that  ground,  and  the  order  of 
rejection  so  states,  no  other  petition  therein 
shall  afterwards  be  entertained.  But  the 
rejection  of  such  petition  by  a  Judge  in  va- 
cation shall  not  prevent  the  presentation  of 
such  petition  to  the  court  at  Its  next  term." 

The  case  before  us  comes  clearly  within 
the  operation  of  the  statute.  The  court,  as 
appears  from  Its  order,  deemed  the  judgment 
complained  of  plainly  right,  and  rejected  the 
petition  on  that  ground,  and  the  order  of  re- 
jection 80  states ;  therefore  this  court  has  no 
jurisdiction  to  entertain  any  other  petition 
with  respect  to  it,  and  the  am^ded  petition 
presented  at  this  term  of  conit  Is,  for  these 
reasons,  rejected. 


(US  Ta.  3S0) 

LYNCH  T.  O'BRIEN  et  alf 
(Supreme  Conrt  of  Appeals  of  Virginia,  Sept. 

11,  1913.) 

1,  Bills  ahd  Notes  {{  801*)— Lubxliit  of 
Ihdobsbb— Release. 

Where,  after  tbe  bolder  of  a  note,  without 
the  consent  of  an  indorser,  surrendered  certain 
collateral  securi^,  tbe  note  was  subsequently 
renewed  from  time  to  time,  the  indorser,  wbo 
repeatedly  renewed  his  indorsement  with  knowl- 
edge of  the  facts,  waived  his  defense  to  the  note 
based  on  such  surrender,  and  estopped  himself 
to  assert  such  a  defense. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  706-721;  Dec.  Dig.  | 
801.*] 

2.  EVIOENCB   (§  441«)— PaEOL    EVIDENOX  TO 

Vabt  WamNo. 

Aq  indorsemeDt  of  a  renewal  note  could 
not  he  varied  or  contradicted  by  proof  of  a  con- 
temporaneous parol  agreement  that  the  Indorser 
abould  not  be  liable  thereon,  because  of  the 
holder's  surrender  of  collateral  securi^  pledged 
for  the  payment  of  the  original  note. 

[Ed.  Note.-~For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1719,  1723-1763,  1766-1845, 
2030-2047 ;  Dec  Dig.  |  441.*] 

Apipeal  from  Law  and  Chancery  Court  of 
City  of  Roanoke. 

Suit  by  J.  W.  Lynch  against  XL  F.  O'Brien 
and  othars.  Decree  for  defendants,  and 
plBlntUF  appeals.  Affirmed. 

Thos.  W.  Miller  and  Jackson  &  Henson,  all 
of  Koanoke,  for  appellant  A.  S.  Slng^  of 
Roanoke,  for  app^ees. 


HARRISON,  X  The  bin  In  this  suit  was 
filed  by  the  appellant  for  the  purpose  of  ob- 
talnlug  release  from  his  liability  as  Indorser 
upon  a  certain  Dutiable  note.  The  ground 
upon  which  the  release  was  asked  is  that  82 
shares  of  certain  stock  had  been  deposited 
with  the  original  note,  when  executed,  as 
collateral,  and  that  subsequently  7  shares 
of  this  stock  was  surmdered  withoat  ap- 
pellant's consent 

[1]  It  appears  that  in  March,  1907,  B.  F. 
O'Brien  executed  a  note  for  $3^,  payable 
to  the  appellant,  J.  W.  Lync^  and  E.  W. 
Tlnsley  60  days  after  date.  This  note  was 
indorsed  by  the  payees  and  discounted  for 
O'Brien  by  the  First  National  Bank  of  Roa- 
noke. In  the  body  of  tbe  note  It  appeared 
that  82  shares  of  Roanoke  Knitting  Mills 
stock  was  deposited  therewith  as  collateral. 
The  note  was  curtailed  by  O'Brien,  and  re- 
newed from  time  to  time  in  the  same  shape, 
and  with  the  same  indorsement  until  it  was 
reduced  to  $2,100.  The  renewal  for  $2,100 
was  in  the  shape  of  a  plain  negotiable  note, 
without  mention  of  collateral.  At  tbe  time 
of  this  last-mentioned  renewal  O'Brien  with- 
drew 7  shares  of  the  stock,  leaving  with 
the  bank  the  remaining  26  shares  O'Brien 
made  no  farther  payment  The  note  was, 
however,  subseQuenUy  renewed  from  time 
to  time,  with  same  Indorsers,  until  it  was 
reduced  to  $1,800  by  payments  made  by  tbe 
indorsers. 

Tbe  evidence  is  be^oiid  dispute  that,  when 
appeUant  Indonwd  the  several  renewals  of 
the  $1,800  note  now  held  by  the  appellee 
bank  ■  and  from  which  he  sedcs  to  be  re- 
leased, he  had  fall  knowledge  of  the  fact  that 
the  7  shares  of  stock  bad  been  withdrawn  by 
O'Brien.  Havlsg  repeatedly  rmewed  his  In- 
dorsement of  tbe  note  after  full  knowledge 
of  the  defense  available  In  respect  to  the 
ori^nal  note,  appellant  must  be  held  to  have 
waived  Budk  d^^ense  and  to  be  estopped  tram 
availing  himself  of  It  as  to  the  renewaL 
This  principle  Is  elementary.  Joyce  on  De- 
fenses to  Oom.  Paper,  i  649;  Building  Aas'n 
V.  Blair,  98  Va.  490.  495,  86  S.  D.  618;  Uni- 
versity of  Va.  T.  Snyder,  100  Va  567,  679, 
42  S.  E.  887. 

[2]  Appellant  relies  upon  an  all^;ed  parol 
agreonent  that  be  was  not  to  be  liable  upon 
his  indorsement  of  the  renewals  because 
of  the  previous  withdrawal  of  the  7  shares 
of  stock  held  as  collateral.  This  parol  ctn- 
tract  is  not  satisfactorily  shown.  This,  how* 
ever,  la  Immaterial:  It  being  settled  by 
numerous  decisions  of  this  court  Oiat  a 
cotemporaneons  parol  agreement  cannot  be 
shown  to  alter  or  vary  the  terms  of  a  valid 
written  instrument  Towner  v.  Lucas,  13 
Grat  (54  Va.)  705;  Slaughter  v.  Smither^ 
97  Va.  202,  33  S.  E.  544;  Percy  v.  Bank, 
110  Va.  132,  65  S.  E.  476.  The  absolute  in- 
dorsement of  the  note  in  <|ue8tion  cannot, 
therefore,  be  affected  by  a  cotemporaneous 


'&1 
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agreement  that,  notwithstanding  soch  In- 
dorsem^t,  appellant  was  not  to  be  bound  by 
It 

The  decree  denying  the  r^ef  asked  In 
thla  case  1b  plainly  rlgta^  and  it  must  be 
affirmed. 

Affinned. 

EBITH,  P.,  absent 


(116  Va.  S14) 

BRANHAH  v.  ARTKIP. 
(Supreme  Gonrt  of  Appeals  of  Virginia.  Sept 
11.  1913.) 

1.  Speouio  Ptbfobuanck  (1  128*)— JuaiBOio- 

TION— niTOBBTAIN  CONTBAOI^DaMAQKB. 

Where  eQui^  could  not  srant  Bpecific  per- 
formance of  an  alleged  parol  contract  for  the 
tale  of  land  because  of  uncertainty  of  its  terms, 
and  complainant  could  obtain  complete  relief 
at  law,  tite  suit  would  not  be  retained  for  the 
purpose  of  awarding  complainant  damages  for 
the  value  of  improvements,  less  the  rental  val- 
ue of  the  land. 

[Ed.  Note.— For  other  cases,  see  Specific  Per^ 
for]nauc^  Gent  IMg.  412^19;  Dm;  Dig.  { 
128.*3 

2.  SFEcmo  PmroBicANOB  a  128*)— Bbxjkp— 
Value  or  Imfbotehbnts  —  Btatuibs  —  Ap- 

PUCATZOW. 

Code  1904,  |  2760,  provides  that  any  de- 
fendant against  whom  a  decree  or  judgment 
shall  be  rendered  for  land,  when  no  asseasment 
of  damages  has  been  made,  at  any  time  before 
the  execution  of  the  decree  or  judgment,  may 
present  a  petition  to  the  court  for  the  allow- 
ance of  the  value  of  permanent  improvementa, 
leSB  the  rental  value  of  the  occupation  of  the 
land,  and  the  court  may  suspend  the  judgment 
and  assess  the  damages  of  the  plaintiff  aod  the 
allowanceB  to  the  defendant  for  such  improve- 
ments. Held,  that  such  section  applies  only 
to  actions  of  ejectment,  or  to  cases  in  which  a 
decree  or  Judgment  is  rendered  against  a  de- 
fendant for  land,  and  cannot  be  invoked  in  a 
suit  by  an  unsuccessful  complainant  for  specific 
performance  of  an  alleged  contract  to  convey 
Und. 

[Ed.  Note.-~For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §{  412-419;  Dec  Dig.  S 
128.*] 

Ajfiieal  from  drcnit  Court,  Dickenson 
Covnt?. 

Bill  by  W.  J.  Artrlp  against  W.  J.  Bran- 
bam  to  restrain  the  prosecution  of  an  action 
of  ejectment  and  to  enforce  qndflc  perform- 
anoe  of  an  alleged  contract  for  the  sale  of 
real  property.  From  a  decree  In  favor  of 
complainant  fbr  the  Talue  of  hla  Improre* 
ments,  less  the  rental  value  of  the  land,  re> 
spondent  ai^wala.  Bemsed. 

Sutherland  As  Sutherland,  of  Cllntwood, 
for  appellant  Skeen  &  Ske^,  of  Cllntwood, 
and  Tlcars  ft  Peery,  of  Wla^  for  appellee. 

HABBISON,  J.  The  appellant  Instituted 
an  action  of  ejectment  to  recover  of  the  ap- 
pellee the  possession  of  a  certain  lot  of  land 
in  Dlckrason  County.  Appellee  thereupon  filed 
the  bill  In  this  case,  praying  that  appellant 
be  enjoined  from  prosecuting  his  action  at 
law,  and  inraylng  for  the  spedflc  performance 


of  an  oral  contract  alleged  In  the  bUL  The 
circuit  court  refused  to  specifically  enforce 
the  contract  alleged,  because  It  was  too  in- 
definite and  uncertain,  but  entered  a  decree 
directing  that  possession  be  delivered  to  the 
appellant  upon  the  terms  that  he  should  pay 
appellee  the  value  of  the  improvements  he 
had  put  *upon  the  land  less  the  rental  value 
of  the  same.  From  that  decree  this  aroeal 
was  taken. 

[1]  We  are  of  opinion  that  the  grounds 
necessary  to  justify  the  specific  performance 
of  the  alleged  contract  were  wholly  wanting 
in  the  case,  and  that  the  drcnit  court  prop- 
erly refused  to  enforce  It  We  are,  howevCT, 
further  of  opinion  that  when  the  court  readi- 
ed that  conclusion  It  should  have  dismissed 
the  bill,  leaving  the  parties  to  their  remedies, 
if  any,  at  law. 

It  is  not  every  case  in  which  a  court  of 
equity  acquires  Jurisdiction  of  a  cause  for  a 
specific  purpose  that  It  may,  notwithstanding 
that  purpose  has  failed  In  whole  or  In  part, 
go  on  to  decree  against  any  party  before  It 
So  far  from  It,  when  the  remedy  at  law  is 
more  appropriate  than  In  equity,  or  where 
the  verdict  of  a  Jury  Is  proper,  the  Jurisdic- 
tion will  be  declined.  Waltera  v.  Farmers' 
Bank,  76  Va.  12. 

The  case  of  Bobertaon  v.  Hogshead,  3 
liClgh  (30  Va.)  667,  was  one  where  the  bill 
filed  was  for  the  rescission  of  a  contract 
The  court,  having  held  that  the  plalntlfC  was 
not  entitled  to  a  rescission  of  the  contract 
was  asked  to  go  on  and  ascertain  the  dam- 
ages be  had  sustained  by  reason  of  the  al- 
leged fraud  in  the  procoremoit  of  tibe  con- 
tract This  the  court  dedined  to  do,  and  m 
appeal  Judge  Tucker,  speaking  for  this  court, 
said:  "A  bill  for  damagee  only  will  not  lie 
in  equity.  The  conrt  could  only  ascertain 
those  damages  by  sending  the  case  to  a  court 
of  law.  To  that  court,  ther^re;  the  party 
should  andly,  Instead  of  clogging  the  litiga- 
tion by  a  Sidt  In  equity,  which  could  only 
end  where  he  ou^t  to  have  begun." 

In  the  case  before  ua  the  aKwllant  denies 
that  he  ever  mtered  Into  any  pand  agree* 
ment  for  the  sale  of  the  land  in  question. 
The  appellee,  having  no  title,  la  asking  tx 
the  ascertainment  of  unliquidated  damages 
tar  ImiwoTementa  claimed  to  have  been  put 
upon  the  land  by  him.  The  alleged  parol 
contract  Is  uncertain*  and  Ind^nltc^  and  the 
whole  evidence  adduced  on  the  subject  utter- 
ly conflicting  and  unsatisfactory.  It  la  there- 
fore a  case,  as  was  said  In  Walters  v.  Far- 
mers' Bank,  supra,  where  the  remedy  at  law 
Is  more  appropriate  than  In  equity,  and  the 
verdict  of  a  Jury  necessary  for  its  proper  de- 
termination. 

[2]  The  appellee,  to  sustain  the  Jurisdic- 
tion of  a  court  of  equity  to  go  on  and  ascer- 
tain the  damages  to  which  he  is  entitled  In 
this  case  for  Improvements  alleged  to  have 
,  been  pot  upon  the  land,  relies  upon  section 
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2760  of  tbe  Code  of  1904,  wUcb  Is  as  fol- 
lows: 

"Any  defendant  against  whom  a  decree  or 
Judgment  shall  be  rendered  for  land,  where 
no  assessment  of  damages  has  been  made  un- 
der the  preceding  chapter,  may,  at  any  time 
before  the  execution  of  the  decree  or  judg- 
ment, present  a  petition  to  the  court  render- 
ing sDCh  decree  or  jodgmrat,  stating  that  he, 
or  those  under  whom  he  claims,  while  hold- 
ing the  premises  under  a  title  beUeved  by 
him  or  them  to  be  good,  have  made  perma- 
neat  InqiroTements  thereon,  and  praying  that 
he  may  be  allowed  for  the  same  over  and 
above  the  value  of  the  use  and  occupation  of 
such  land ;  and  thereupon  the  court  may,  if 
satisfied  of  the  probable  truth  of  the  allega- 
tion, suspend  the  execution  of  the  Judgment 
or  decree,  and  impanel  a  jury  to  assess  the 
damages  of  the  platntUf,  and  the  allowances 
to  the  defendant  for  such  Improvementa" 

It  has  been  repeatedly  held  that  the  stat- 
ute felled  on  applies  only  to  actions  of  eject- 
ment, or  to  cases  In  which  a  decree  or  judg- 
ment Is  rendered  against  a  def^dant  for 
land.  Graeme  v.  Cullen,  23  Grat  (64  Va.) 
266 ;  Woods  v.  Krebhs,  33  Grat  (74  Va.)  685 ; 
Efflnger  v.  Hall,  81  Va.  94 ;  Flanary  v.  Kane, 
102  Va.  647,  668,  46  S.  B.  312,  681.  The  case 
at  bar  is  not  an  ejectment  suit,  but  a  chan- 
cery suit  for  the  specific  enforcement  of  an 
alleged  parol  contract,  and  no  decree  has 
been  rendered  therein  against  the  defeuOant 
for  land. 

For  the  foregoing  reasons,  this  court  will 
reverse  the  decree  appealed  from,  and  will 
enter  such  decree  as  the  lower  court  should 
have  entered,  dismissing  appellee's  bUl,  with 
costs,  without  prejudice,  however,  to  his 
right  to  proceed  In  a  court  of  law  to  oiforce 
such  rights  as  he  may  haT& 

Beversed. 

KBTTH,  P.,  absent 


(U6  Vm.  m) 

BONAKGB  V.  SHRADER. 

(Supreme  Court  of  Appeals  of  Virginia.  Sept 
11.  1913.) 

1.  Appeal  and  Ebbob  (|  1002*)— Revdew— 
QuEOTioNS  or  Fact. 

lo  ejectment  involving  the  location  of  a 
disputed  boundary,  the  jury's  finding  on  eon- 
flictii^  evidence  as  to  its  correct  location  was 
coDclualve,  unless  some  other  valid  objection 
coidd  be  ihown  thereto. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Brror,  Cent  Dig.  |S  893&-8m;  Dee.  Dig.  | 
1002.*] 

2.  BonnoABiES  (1  86*>— BmnnoB— AnHun- 

BZUTT. 

In  ejectment  involving  tbe  location  of 
plaintiff's  eastern  line,  evidence  as  to  the  execu- 
tion and  contents  of  a  lost  title  bond  for  land 
adjoining  such  line  was  properly  admitted, 
where  It  was  received  only  as  tending  to  throw 
light  on  the  location  of  tbe  line  and  not  for  the 


pnrpoM  of  estaUlsUng  defendant's  title  to  fte 
lana  in  controverey. 

[Ed.  Note.^Forotlier  caBe^  see  Boundaries, 
CaU.^Dig.  H  160-162.  164,  160-176;  Dec.  Dig. 

8.  Appeal  and  Ebbob  j|  1057*)— Habhlibb 
BBBOB—Aninssion  of  EVidencs:. 

In  ejectment  involTing  a  disputed  boundary, 

the  admission  of  an  old  survey,  if  error,  was  not 

prejudicial  to  plaintiff,  where  the  land  described 

therein  was  clearly  identified  and  located  by 

other  evidence. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  |S  4104-41^,  4206 ;  Dec.  Dig. 

I  106*.»1 

4.  New  Tual  ^  Iftl*)  —  Conditional  Bi- 
ns al. 

Where,  in  ejectment  Involving  a  disputed 
bonndary,.  the  declaration  in  oue  count  sought 
the  recovery  of  plaiutiff's  whole  tract  of  land, 
containing  1,000  acres,  and  In  another  count 
the  recovery  of  the  79-acre  tract  actually  in 
controversy,  and  the  real  Issue  was  understood 
by  tbe  court,  the  jury,  and  the  parties,  bat  the 
jury  returned  a  general  verdict  for  defendant 
tbe  court  properly  required  defendant  to  enter 
a  release  of  that  portion  of  the  land  outside 
the  tract  which  was  tbe  subject  of  dispute  In- 
stead of  granting  a  new  trial. 

[Ed.  Note.— For  other  casM,  see  New  Trial, 
Cent  Dig.  IS  821-«28;  DecTDig.  i  161.*] 

Error  to  Circuit  Court,  Bland  County. 

Ejectment  by  one  Honaker  against  one 
Shrader.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Affirmed. 

Williams  &  WlUlams  and  A.  B.  Porterfield, 
all  of  Bland,  for  plaintiff  In  error.  Jackson 
&  Henson,  of  Roanoke,  and  Williams  &  Far- 
rier, of  Pearisburg,  for  defendant  in  error. 

HARBISON,  J.  [1]  The  plalntirs  decla- 
ration In  this  action  of  ejectment  contains 
two  counts.  Tbe  first  describes  the  land 
alleged  to  be  withheld  as  his  entire  tract 
containing  1,000  acres.  The  second  count  de- 
scribes the  land  in  controversy  as  70  acres 
more  or  less,  lying  on  the  south  side  of  Buck- 
bom  Mountain,  on  Wolf  cre^  in  Bland 
county.  The  real  question  involved  In  the 
controversy,  as  shown  by  the  record,  was 
the  correct  location,  on  the  ground,  of  the 
eastern  line  of  the  plaintUTa  land ;  plaintiff 
contending  that  its  correct  location  was  at 
one  plaoe^  while  the  defendant  insisted  that 
it  was  at  anoOier.  Upon  this  question  the 
evidence  was  conflicting.  The  jury  have 
establlahed  the  true  line  to  be  as  contended 
for  by  the  defendant,  and  upon  well-settled 
^lindples  the  verdict  must  stand,  unless 
some  other  valid  objection  can  be  shown 
thereto.  Fllkerton  t.  Bobrason,  110  Va.  136, 
66  S.  E.S36. 

[2]  The  objection  made  by  the  plaintiff  to 
the  evidence  ottereA  by  the  defendant  as  to 
the  execution  and  contents  of  a  lost  title  bond 
executed  by  Chapman  ft  Froicb  to  Hiram  D. 
Lambert  about  the  year  1863.  tox  land  ad- 
joining the  plaintiff's  eastern  Un^  was  pn^ 
eily  overruled.  Evidence  of  this  title  bond 
and  its  contents  was  not  Introduced,  as  con- 
tended by  the  plaintiff,  for  the  purpose  of 
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cetabllshlng  the  defendanrs  title  to  tbe  land 
In  controversy,  bnt  merely  as  evidence  tend- 
ing to  throw  light  upon  the  true  location  of 
the  eastern  boundary  line,  and  that  Its  true 
location  was  where  the  defendant  claimed  it 
to  be.  The  court  In  admlttliv  this  evidence, 
both  at  the  time  ct  its  admission,  and  snbse- 
qu^tly  by  instructions,  limited  the  same  to 
the  light,  it  any,  it  threw  im  the  question  of 
boundary  involrad.  Oral  evidence  la  always 
admissible  as  to  location  and  boundaiy.  and 
it  would  seem  to  be  dear  that  evidence  of 
the  contents  of  a  lost  title  bond  was  admissi- 
ble for  the  same  porpose;  Austin  t.  Hln<v, 
107  Ta.  101.  57  S.  B.  600;  Schanhncb  t.  Dll- 
lemuth.  108  Ta.  86,  00  S.  B.  746,  IS  Ann.  Ga& 
826;  Bdmnnda  v.  Barrow,  112  Ya.  830,  71 
S.  B.644. 

[3]  The  plalutifC  also  complains  of  the  rul- 
ing of  the  court  in  permitting  an  old  surv^, 
bearing  on  the  question  involved,  to  be  in- 
troduced by  the  defendant  No  snffldemt  rea- 
son for  rejecting  this  evidence  is  suggested* 
but,  even  if  it  had  been  error  to  admit  the 
survey  mentioned,  it  was  plainly  without 
prejudice  to  the  plalntlfE,  as  the  land  de- 
scribed thoeln  was  clearly  identllled  and  lo- 
cated by  oQier  evidence  In  the  case. 

Several  other  objections  to  the  ruling  of 
the  court  upon  the  adndsalon  of  evidence  are 
raised,  but  upon  examination  they  are  found 
to  be  wholly  without  merit  and,  therefore, 
need  not  be  adverted  to  In  detail. 

In  the  petition  for  a  writ  <^  error  no  com- 
plaint Is  made  of  the  action  of  the  court  In 
refusing  certain  InstruetionB  asked  for  by  the 
plaintiff,  but  it  Is  contended  that  the  verdict 
of  the  Jury  w^s  not  In  accord  with  the  in- 
structions given,  and  the  assertion  is  made 
that  in  the  InstructloDS  given  for  the  plalntitt 
the  Jury  are  told  that  the  title  deeds  under 
which  the  plaintiff  claimed  covered  the  land 
in  controversy  and  that  he  was  entitled  to 
recover  the  same.  The  instractions  do  not 
bear  this  Interpretation.  Whether  the  plain- 
tiff's title  papers  covered  the  land  in  contro- 
versy depended  upon  the  true  location  of  his 
eastern  line.  This  was  a  question  of  fact 
for  the  Jury,  and  no  Instruction  given  by  the 
court  trenched  upon  the  province  of  the 
Jury  to  settle  that  question. 

As  to  the  instructions  given  by  tbe  court  for 
the  defendant,  no  error  is  pointed  out;  the 
plaintiff  contenting  himself  with  the  general 
observation  that  they  are  erroneous  and  mis- 
leading. An  inspection  of  these  instructions 
shows  them  to  be  free  from  reasonable  ob- 
jection. They  embody  views  of  the  law  appli- 
cable to  the  case  which  Iiave  been  long  set- 
tled by  the  decisions  of.  this  court,  and  are 
expressed  in  language  whldi  could  not  be 
misunderstood. 

[4]  As  already  seen,  the  plaintiff's  declara- 


tion was  in  two  counts*  one  tor  flie  recover 
of  his  whole  tract  of  land  containing  1,000 
acres,  and  the  other  for  the  recovery  of  the 
small  tract  actually  in  controversy.  "When 
the  case  was  given  to  the  Jury  they  returned 
a  general  verdict  for  the  defendant  on  tba 
issue  Joined.  After  the  Jury  was  discharged 
the  plaintiff  moved  Che  court  to  set  aside  the 
verdict  upon  the  ground,  among  others,  tbat 
the  effect  of  the  general  verdict  was  to  give 
the  defendant  tbe  whole  fact  of  1,000  acres. 
Thereupon  the  court  of  Its  own  motion  re- 
quired the  def^dant  to  enter  of  record  a 
release  of  that  portion  of  the  land  outside  of 
the  amall  tract  which  was  the  subject  of 
dispute,  and  overruled  the  motion  for  a  new 
trial.  This  action  of  tbe  court  fa  assigned 
aa  error;  it  bdng  contended  that  the  court 
had  no  poww  to  put  the  defendant  npon 
terms  in  a  case  like  this. 

The  whole  controversy  in  this  case  was 
as  to  the  small  tract  of  land  deacrlbed  In  tbe 
second  oouht  of  the  dedaration.  The  owner- 
ship of  this  land  depended  upon  the  correct 
location  on  tbe  ground  ot  the  plaintiff^ 
eastern  Une;  the  defendant  claiming  no  part 
of  the  land  exo^t  the  small  tract  to  which 
the  true  location  of  tbe  eastern  Une  entitled 
him.  The  real  issue  In  the  case  was  under- 
stood from  the  beginning,  to  the  end  of  the 
trial  by  the  court,  the  Jury,  and  all  parties 
concerned,  and  no  reason  Is  perceived  why 
the  court,  to  avoid  the  possibility  of  future 
controversy,  should  not  have  required  the  de- 
fendant to  release  of  record  all  claim  to  the 
land  outside  of  the  small  tract  that  the  ver- 
dict of  tbe  Jury  had  decided  he  was  entitled 
to.  Fry  V.  Stowers,  98  Ya.  417.  86  S.  EL 
482;  Tolley  v.  Pease  (W.  Ya.)  78  S.  B.  111. 

In  the  ejectment  case  of  Fry  v.  Stowers, 
supra,  this  court  said:  "We  do  not  approve 
the  rule  announced  In  ShiSet  r.  Dowell,  00 
Ya.  74S  [19  S.  B.  848].  that  the  principle  stat- 
ed does  not  apply  In  the  case  of  an  action 
of  ejectment,  because  of  the  statute  which 
requires  that  the  verdict  shall  'specify  the 
land,  particularly  as  the  same  Is  proved,  and 
with  the  same  certainty  of  description  as  is 
required  In  the  declaration.'  The  practice 
of  patting  a  party  upon  terms  where  the 
verdict  is  plainly  erroneous  in  part  is  a  wise 
and  salutary  one,  saving  delay,  costs,  and 
above  all,  ending  strife,  and  we  perceive  no 
good  reason  why  the  ends  of  Justice  are  not 
aa  much  subserved  by  the  application  of  the 
principle  in  an  action  of  ejectment  as  in  any 
other  case." 

Upon  the  whole  case,  we  find  no  error 
prejudicial  to  the  plaintiff,  and  the  Judgment 
complained  of  must  be  affirmed. 

Afflrmed. 

KBITH,  P.,  and  WHITTLE,  3^  absent 
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EtUCK  CONST.  Oa  T.  BUSSlBEJi  OOUMTY. 

(Snpnme  Gosft  of  Appeob  of  Tii^nU.  Sept 
11,  1918.) 

1.  OomrriH  Q  aos«)  —  DzsAXijowAircs  or 
Claims— APFUir—Fiuiio  Plea,  or  Ownsi. 

WhUe  ander  Code  1004,  H  838.  843,  and 
844,  the  manner  of  miog  a  county  is  by  "ap- 
peal" from  tba  aetfon  of  the  board  of  aupervu- 
ora  apon  picirontatfon  of  the  cLain^  the  determi< 
nation  of  the  board  la  not  an  i^ndieation  of 
the  case,  and  the  conrt  to  which  the  "appeal" 
is  ti^en  is  not  an  appellate  court  in  the  sense, 
that  a  plea  of  offset  cannot  be  filed  theran. 

[Ed.  Note.— For  other  caB»,  see  Ooonties, 
Cent.  Dig.  II  828-^;  Dec  Dig.  |  200.*] 

2.  Coumnes  ({  206*)— Clahu  AoAXirar  Covix- 

TT— ErraOT  OV  AlXOWANOB. 

The  allowance  of  a  claim  against  a  coun- 
ty by  the  board  of  sapervisors  is  not  an  adjudi- 
cation of  the  claim,  and  does  not  estop  the 
county  from  setting  up  a  defense  to  the  claim 
when  sabeegnently  sued  npon  It 

[Ed.  Note.— For  other  cases,  see  Connties, 
Cent  Dig.  H  322.  823,  825-330;  Dec.  Dig.  | 
206.*] 

8l  Hiohwats  <f  lis*)- Aonoira  aoainst 
Goinmia  —  PuADnro  —  Sustioixnot  or 
Plxa  or  OrrsKT. 

In  an  action  against  a  county  for  the  bal- 
ance of  the  contract  price  for  constmcting  a 
road,  a  plea  of  offset,  alleging  that  plaintiff 
failed  to  perform  its  agreement  and  Uiat  the 
county  was  damaged  thereby  In  excess  of  the 
amount  claimed,  is  sufficient  to  entitle  the  conn- 
ty  to  recover  from  the  plaintiff. 

[Ed.  Note.— For  other  casu,  MS  ffighways, 
Gent  Dig.  H  348-362,  365 ;  D«e.  DlgTl  113 
Contracts,  Cent  Dig.  |  1336.] 

4.  HlOHWATS  (I  113*)  — CoimAOTS  — CoH- 
0TRDOTZOif— Road  CoirsTBUonoN  Contbact. 
A  contract  with  a  county  for  the  conatmc- 
titm  of  a  road  provided  that  payments  should 
be  made  on  the  engineer's  estimates,  that  in 
case  any  work  or  material  shoilld  be  unsatisfac- 
tory to  the  engineer  they  should  be  removed, 
that  the  engineer  ihonld  settle  all  disputes,  and 
that  no  work  should  be  regarded  as  accepted 
until  final  acceptance  of  the  whole  work.  Held 
that,  in  view  of  the  last  provision,  the  engi- 
neers estimates  were  not  cottclasive  or  a  final 
acceptance  and  did  not  prevent  inquiry  as  to 
whether  the  work  embraced  therein  had  been 
done  according  to  contract 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  II  34ft-352.  355 :  Dea  Dlg.J  113  ;• 
Contracts,  Cent.  Dig.  |  1335.] 

6.  TBIAL    (8  253*)— InSTBTTOnONB— lONOBINO 

Evidence. 

An  instruction,  in  an.  action  against  a  coun- 
ty for  the  balance  due  on  a  road  construction 
contract  that  if  the  facts  therein  stated  are 
true  the  county  is  estopped  from  denying  that 
certain  work  was  not  according  to  contract, 
which  disregurds  evidence  that  the  plaintiff  in- 
duced the  action  daimed  to  constitute  an  estop- 
pel by  fraud,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-628;  Dec.  Dig.  |  268.*] 

B.  Estoppel  (|§  64,  60*)— Equitabui  Estop- 
pel—Pebsoks  TO  WHOU  AVAIL&BU!. 

The  doctrine  of  estoppel  in  pais  is  an  equi- 
table one,  and  it  cannot  be  taken  advantage  of 
by  one  claiming  to  haVe  been  influenced  by  the 
conduct  of  another  to  his  injury,  who  acted 
with  Icnowledge  of  the  facts  relied  on  as  con- 
stituting an  estoppel,  much  leas  by  one  whose 


'  own  acta  or  fraud  induced  conduct  on  the  part 
of  another  alleged  to  constitute  an  estoppeL 

[Ed.  Note.— For  other  cases,  see  Bhtoppel. 
^nt  Dig.  H  128-185,  14CU7;  De&  Dig.  U 

7.  TsiAL  (I  262*)— iRffnnonoHS-nAPVuoa- 

BILITT  TO  IsaUB. 

A  requested  instruction.  In  an  action 
against  a  county  on  a  contract,  that  plaintiff  is 
entitled  to  recover  If  the  work  was  performed 
according  to  the  spedflcations,  "as  directed  by 
the  engineer,"  was  properly  modified  by  strik- 
ing out  the  words  quoted,  where  the  contract 
provided  that  the  work  should  be  done  In  ac- 
cordance with  the  specifications  and  to  the  sat- 
isfaction of  the  county  and  engineer. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  605,  506-612 ;  Dec.  Dig.  {  262.«] 

8.  HlOHWATS    (I    118*)  — CONTBAOTB  — OOK- 
BTBUOTIOK  OF  UOADB— ReSPONSIBIUTT  FOB 

Acts  op  Enoikbbb— Fbaud  or  Othkb  Fab- 

TT— MiSTABX. 

The  estimates  or  other  acta  of  the  engi- 
neers under  a  contract  with  a  county  for  the 
construction  of  a  road  ere  not  binding  upon  ei- 
ther party,  where  indaced  by  fraud  of  the  ottier 
party  or  the  resoft  of  fraud  or  mistake  m  great 
as  to  amount  to  fraud  on  the  part  of  the  en- 
gineers. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  IS  348-852,  365:  Dec.  DigTl  118;* 
Contracts,  Cent  Dig.  {  1385.] 

0.  TbIAL  (§  260*)— iHSfBTTOnoNB— OtHKB  IK- 
STBUCnONS  COVEBIHG  SAMB  PoIITT. 

Instructions  that  the  persons  who  were  re- 
quired to  perform  certain  duties  onder  a  con- 
tract were  the  engineers  within  its  meaning 
were  unnecessary,  and  the  court  did  not  err  in 
refusing  them,  where  the  jury  were  Instructed 
that  if  they  believed  that  certain  persons,  whom 
the  evidence  showed  were  the  ones  who  per- 
formed such  duties,  were  appointed  to  perform 
them,  that  they  were  the  engineers. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  13  661-650 :  Dec.  Dig.  |  260.*] 

Error  to  drcnlt  Court,  Tazewdl  Oonn^. 

Action  by  the  Luck  Gonstmctloii  Company 
against  tiie  County  ot  BUBsell.  Judgment 
In  ftiTor  of  tbe  defendant  and  tbe  lAalntlff 
brings  error.  Affirmed. 

Hart  &  Hart,  of  Roanoke,  Chapman  &  Gil- 
lespie, of  Tazewell,  and  Finney  &  Wilson,  of 
Lebanon,  for  plalntlDT  in  error.  H.  A,  Booth, 
of  Lebanon,  and  Henson  &  Bowen  and  A.  S. 
Higglnbotham,  all  ot  TaxeweU,  for  def^dant 
In  error. 


BUCHANAN,  J.  The  plaintiff  in  error, 
who  was  the  plaintiff  in  the  trial  court,  en- 
tered Into  a  written  agreement  with  tbe  coun- 
ty of  Bussell  for  the  construction  of  some 
six  miles  of  macadam  road.  When  the  plain- 
tiff had  performed  its  undertaking,  as  it 
claimed,  it  presented  to  the  board  of  super- 
visors of  that  county  for  allowance  and  pay- 
ment a  claim  for  $0,914.38,  the  balance  due 
under  tbe  contract  as  It  claimed.  The  board 
of  supervisors  refused  to  allow  the  claim,  and 
from  Its  action  the  plaintiff  appealed  to  tbe 
circuit  court  for  Russell  coun^.  It  being 
agreed  that  there  was  good  cause  for  remov- 
ing the  cause  to  another  circuit  It  was  re- 
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mored  to  tbe  drcnlt  court  for  Tazewell 
county. 

There  was  a  verdict  and  Judgment  In  tbat 
coart  for  tlie  defendant  and  a  recovery  In 
Its  favor  for  the  sum  of  $1,060.68.  To  that 
Judgment  this  writ  of  error  was  awarded. 

The  first  error  assigned  Is  to  the  action  of 
the  court  permitting  the  defendant  to  file  a 
special  plea  of  set-off  under  section  8299  of 
the  Code. 

The  first  ground  of  objection  Is  that  no 
such  plea  could  be  filed  in  an  appellate  court 

By  section  844  of  the  Code  It  Is  provided 
that  "no  action  shall  be  maintained  by  any 
person  against  a  county  upon  any  claim  or 
demand  until  such  person  shall  have  first 
presented  his  claim  to  the  board  of  supervis- 
ors of  such  county."  By  section  838  It  is  pro- 
vided, that,  when  any  such  claim  ts  presented 
to  and  disallowed  by  the  board  of  supervis- 
ors, the  claimant  may  appeal  within  a  named 
time ;  and  by  section  843  it  la  declared  that 
such  determination  by  the  board  of  super- 
visors shall  be  final  and  conclusive  and  a  per- 
petual bar  to  any  action  In  any  court,  unless 
an  appeal  be  taken  from  such  action,  or  un- 
less the  board  shall  consent  and  agree  to  the 
Instttntlon  of  an  action  by  such  claimant. 
This  is  the  manner  prescribed  by  law  by 
which  claims  agalnrt  the  county  may  be  col- 
lected, and  the  county  cannot  be  sued  in  any 
other  mode  than  that  prescribed  by  law. 
Botetourt  v.  Burger,  86  Ta.  530,  533, 10  S.  E. 
264. 

[1,2]  While  the  method  prescribed  by  the 
statute  for  litigating  the  rights  of  the  parties 
as  to  the  claim  so  disallowed  is  called  an 
appeal,  the  action  of  the  board  of  supervisors 
is  in  no  proper  sense  of  the  term  an  adjudi- 
cation of  the  claim  on  its  merits,  and  even 
where  the  claim  has  been  allowed  by  the 
board  such  action  will  not  estop  the  county 
from  setting  up  a  defense  to  the  claim  when 
subsequently  sued  upon  It  Board  of  Super- 
visors V.  C3atlett's  Ex'rs,  86  Va.  188,  162, 163, 
9  S.  E.  999,  and  authorities  cited. 

In  Qiat  case  It  was  held  that  the  powers 
and  duties  of  the  board  of  supervisors  are 
executive  and  not  Judicial,  and  that  its  allow- 
ance of  a  claim  Is  not  an  adjudication  and 
does  not  bar  its  contesting  the  claim's  valid- 
ity and  pleading  the  statute  of  limitationB 
when  a  mandamus  Is  applied  for  to  compel 
payment  And  a  fortiori  this  would  be  true 
where  the  claim  has  been  disallowed. 

The  county  bad  the  same  right  to  file  a 
plea  of  set-off  under  section  8299  of  the  Code 
as  It  had  to  make  any  other  defense  which 
the  facts  Justified  it  in  making. 

[3]  A  further  objeotlon  to  the  action  of  the 
court  in  permitting  the  special  plea  of  set-off 
to  be  filed  Is  that  it  does  not  aver  fraud  or 
any  other  matter  which  would  entitle  the  de- 
fendant to  recover  over  against  the  plalntltt, 
and  amounts  to  no  more  than  the  general 
Issue.  This  latter  objection  does  not  seem  to 
be  nrach  relied  on,  and  if  It  were  la  plainly 
wlttaont  merit  Tbe  allegatloiis  of  the  plea. 


if  true,  show  that  the  plaintiff  not  only  fail- 
ed to  keep  and  perform  Its  agreement  In  tb- 
rloua  particulars,  but  that  by  reason  of  snch 
failure  the  defendant  was  Injured  and  dam- 
aged in  excess  of  the  amount  claimed  and 
sued  for  by  tbe  plaintiff. 

[4]  Errors  are  assigned  to  the  action  of 
the  court  In  giving  and  refusing  Instructions, 
In  admitting  evidence,  and  afterwards  in  re- 
fusing to  exclude  the  same  and  in  overruling 
the  motion  of  the  plaintiff  to  set  aside  the 
verdict  of  the  Jury  because  contrary  to  the 
law  and  the  evidence.  The  propriety  of  the 
action  of  the  court  in  respect  to  all  theee  as- 
signments of  error  depends  for  the  moat  part 
upon  what  la  the  true  meaning  of  Oie  eon- 
tract  sued  oxL 

The  contention  of  the  plaintiff  Is,  and  its 
assignments  of  error  are  based  chlefiy  upon 
the  view,  that  the  monthly  estimates  of  the 
engineer  In  charge  of  the  work  were  concla- 
sive  upon  the  parties.  On  the  other  hand, 
the  county  claims  that  these  monthly  esti- 
mates are  not  condusiTe  of  the  statonaitB 
contained  in  them. 

By  the  terms  of  the  agreement  between  the 
parties  and  the  specifications  which  are  ex-, 
pressly  made  a  pait  of  it  it  Is  provided, 
among  other  things,  that  "payments  shall  be 
made  monthly  upon  approximate  estimates 
of  the  engineer,  reserving  ten  per  cent  (10 
per  cent)  of  amounts  due  until  a  final  settle- 
ment •  •  •  In  case  any  of  the  said  work 
done  or  materials  provided  by  the  party  of 
tbe  first  part  shall  be  unsatisfactory  to  the 
said  engineer,  then  the  party  of  the  first  part 
shall,  on  being  notified  thereof  by  the  engi- 
neer, immediately  remove  such  unsatisfactory 
work  or  materials  and  replace  the  same  with 
good  work  or  materials  satisfactory  to  said 
engineer,"  and  In  the  event  the  plaintiff  did 
not  do  so  the  engineer  was  given  the  rl^t  to 
remove  such  rejected  work  or  materials  at 
the  expense  of  the  plaintiff.  It  was  then  pro- 
vided, in  tbe  same  clause,  that  "no  work  shall 
be  regarded  as  accepted  until  the  final  accept- 
ance of  tbe  whole  work  herein  contracted 
for."  It  was  further  provided  that  "to  pre- 
vent all  disputes  and  litigation  it  is  farther 
agreed  by  the  parties  hereto  that  the  said 
engineer  shall  decide  all  questions,  dlfflcnltles 
and  disputes  of  whatever  nature  which  may 
arise  relative  to  the  construction,  prosecution 
and  fulfillment  of  this  contract,  and  as  to 
the  character,  quality,  amount  and  value  of 
any  work  done,  material  furnished  und^  or 
by  reason  of  tliis  contract  and  his  estimates 
and  decisions  upon  all  claims,  questions  and 
disputes  shall  be  final  and  conclusive  npw 
the  parties  thereto." 

It  further  provides  that  tbe  plaintiff  should 
not  be  "entitled  to  demand  or  receive  pay- 
ment for  any  portion  of  the  work  to  be  done 
under  or  by  reason  of  ^e  contract  until  all 
disputes,  disagreements  and  questions  be- 
tween the  parties  hereto  affecting  the  ri^t 
to  any  portion  of  the  amount  claimed  shall 
have  been  settled  as  above  DTQTlded  for.** 
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There  are  other  provisions  of  the  contract 
which  throw  Bome  light  upon  Its  meaning  as 
to  the  qnestion  under  consideration,  but  the 
prorialona  quoted  are  those  chiefly  relied  on 
by  the  parties  to  nutain  their  respectlTe  con- 
tentlona. 

The  agreement  does  not,  as  do  many  U  not 
most  contracts  tot  the  construction  of  rail- 
ways, macadam  roads,  and  the  like,  express- 
ly provide  that  when  the  work  is  completed 
there  shall  be  a  final  estimate,  or  declare  In 
express  terms  what  shall  be  ^he  effect  of  the 
monthly  estimates  of  the  engineer ;  but  when 
all  the  provisions  of  the  agreement  are  read 
and  considered  together  to  seems  to  us  It 
clear  that  It  was  not  Intended  that  the 
monthly  esttmatea  should  be  final  and  con- 
closire  of  the  focts  red  ted  In  them,  or  re- 
garded as  a  final  acceptance  of  the  work  men- 
tioned in  them.  To  so  hold  would  be  to  give 
no  effect  to  that  provision  of  the  contract 
which  expressly  declares  that  "no  work  shall 
be  regarded  as  accepted  until  the  final  ac- 
ceptance of  the  whole  work  herein  contract- 
ed for.**  What  would  have  been  the  meaning 
and  effect  of  the  contract  if  that  provision 
had  not  been  inserted,  it  is  unnecessary  to 
consider.  It  is  in  the  contract ;  its  meaning 
is  plain  and  unambiguous.  It  shows  that 
the  parties  did  not  Intend  that  the  making 
of  monthly  estimates  during  the  progress  of 
the  work  and  payments  thereon-  should  be 
regarded  as  a  full  or  final  acceptance  of  the 
work  embraced  in  antih  monthly  estimates, 
but  that  the  woik  was  to  be  accepted  u  a 
whole  when  completed.  This  bdng  so,  the 
conrt  did  not  err  In  giving  lastmctions  num- 
bered 1  and  6,  attend  by  the  defendant, 
wUdi  told  the  Jury  that  soch  monthly  esti- 
mates were  not  conclnsive  at  the  statements 
made  tiierein,  and  did  wt  constitute  final  ac- 
ceptance of  the  woriE  covered  by  soch  monthly 
estimates.  Neither  did  the  conrt  err  in  re- 
fusing to  give  instmctions  numbered  8,  S, 
and  7,  offered  by  the  plaintiff,  by  which  the 
court  was  asked  to  tell  the  Jury,  In  effect, 
that  sndi  monthly  estimates  and  payments 
thereon  as  provided  by  the  contract  without 
objection  woe  conducdve  upon  the  jtartles 
and  could  not  be  controverted. 

It  will  be  convoiient  here  to  otmslder  the 
assignment  of  error  as  to  the  action  of  the 
court  in  the  admission  of  evidence. 

The  object  of  the  evidence  admitted  over 
the  laalnturs  objections,  and  whidi  the  court 
refused  to  exdude,  was  to  show  that  part  of 
the  work  embraced  in  the  montikly  estimates 
was  not  done  according  to  the  provisions  of 
tlie  omtract  Under  the  construction  ^oed 
upon  the  contract  as  to  the  effect  of  the 
monthly  estimates^  such  evidence  was  clearly 
admissible^ 

[1]  By  instruction  No.  10  offered  1^  the 
plaintiff,  the  court  was  asked  to  tell  tlie  Jury 
that  If  they  believed  the  :tacts  hypotheticaBy 
stated  therein  the  defendant  was  estopped 
from  deuylns  tliat  sa&i  portions  of  the  work 
done  as  were  embraced  In  the  monthly  esti- 


mates had  not  been  properly  constructed. 
Several  objections  are  made  to  ttils  instruc- 
tion. 

The  Instruction  fails  to  take  into  consider- 
ation the  fact  that  there  was  evidence  tend- 
ing to  show  not  only  that  the  plaintiff  knew 
that  the  work  embraced  In  the  said  monthly 
estimates  was  not  done  la  accordance  with 
the  provisions  of  the  contract,  but  that  the 
plalntUF  had  by  fraudulent  practices  deceived 
the  engineer  who  made  some  of  Che  monthly 
statements  in  ttie  bdlef  that  such  work  had 
been  properly  done. 

[B]  The  doctrine  of  estoppel  in  pais  Is 
purely  an  equitable  one,  and  it  is  essential 
to  the  application  of  that  principle  that  a 
party  claiming  to  have  beea  Influenced  by  the 
conduct  of  another  to  his  Injury  was  igno- 
rant of  the  state  of  facts  relied  on  to  con- 
stitute such  estoppel.  C.  &  O.  Ry.  Co.  v. 
Walker.  100  Va.  69,  70.  92,  93,  40  S.  B.  683. 
914,  and  authorities  cited.  And  still  less  can 
he  base  a  claim  for  an  estoppd  upon  acts  or 
conduct  which  were  induced  by  his  own  acts, 
and  a  fortiori  on  those  Induced  by  his  own 
fraud  or  false  representations.  See  Jones  v. 
Bond,  86  Va.  81,  9  a  B.  603;  note  to  Wil- 
liamson V.  Jones,  4  Aul  &  Eng.  Dec.  In  Eq 
pp.  26B,  266,  and  cases  dted;  16  Cyc  747, 
and  cases  dted. 

It  Is  unnecessary  to  consider  the  other  ob- 
jections n^ed  to  Instmction  Nc'lO  since  On 
objection  already  conddered  shows  that  tiw 
court  did  not  err  In  Kfofilng  to  give  It. 

[7]  Instiuction  Na  6,  ofloed  by  the  plain* 
tiff,  was  as  follows:  "The  court  Instructs  the 
Jury  that  if  you  bdleve  from  the  evidence 
that  the  plaintiff  performed  the  work  men- 
tioned in  the  contract  and  spedficattons  in 
evidence  before  you,  according  to  the  said 
contract  and  specifications,  as  directed  by  the 
enffineer,  and  offered  same  to  the  defendant, 
through  its  agents  and  o^lneers,  for  ac- 
ceptance, then  you  should  find  for  the  plain- 
tiff, notwithstanding  that  the  contract  pro- 
vides that  *no  work  diall  be  regarded  as  ac- 
cepted until  the  final  acceptance  of  the  whole 
work  herein  contracted  fbr.*  ** 

The  court  modified  this  instmction  by  strOE. 
Ing  out  the  words  Italicized.  The  provlslbn 
in  the  contract  was  that  the  work  was  to  be 
done  In  accordance  with  the  spedflcations 
and  conditions  of  tiie  agreement  betweoi  the 
parties  and  to  the  satisfaction  of  the  county 
of  Bussell  and  the  engineer.  The  modifica- 
tion was  dearly  proper,  and  the  instruction 
as  given  was  as  ftvorable  to  the  plaintiff  as 
It  was  entitled  to  have  it 

The  refusal  of  the  court  to  give  the  plain- 
tiff's instructions  ^umbered  1,  2,  and  4  Is 
sBslgned  as  error. 

Olie  object  of  these  Instructions,  as  stated 
by  the  plalntlfl  in  his  petition  for  a  writ  of 
error,  was  to  tell  the  Jury  who  was  '*tbe  m- 
glneer"  provided  for  In  the  contract  between 
the  parttesL  The  instructions  were  as  fol- 
lows: 

**(!)  The  court  Instructs  the Jm?  thatilt 
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was  the  duty  of  the  defendant  under  the  con- 
tract to  appoint  an  engineer  to  set  the  stakes, 
establish  the  grades,  and  do  and  perform  the 
other  dntles  designated  by  the  contract  to  be 
done  and  performed  by  the  engineer ;  and  If 
yon  bellere  from  the  evidence  that  In  the 
course  of  the  constmction  the  said  defendant 
did  appoint  Messrs.  Dorden,  Mullen,  Gocke, 
and  Lancaster  for  the  performance  of  these 
dntles,  then  said  Dorden,  Mullen,  Cocke,  and 
Lancaster  became  and  were  the  agents  and 
officers  of  the  defendant  in  the  construction 
of  said  work,  and  all  their  acta  as  such  engl- 
neers  under  the  contract  are  valid  and  bind- 
ing upon  the  defendant 

"(2)  The  court  Instructs  the  Jury  that  the 
engineer  named  and  provided  for  In  the  con- 
tract In  evidence  In  this  case  la  and  was  the 
person  who  performed  and  discharged  the 
duties  and  did  the  things  mentioned  in  said 
contract  to  be  done  and  performed  by  the 
engineer,  and  that  regardless  of  what  he  may 
have  termed  himself  or  may  have  been  term- 
ed by  others,  and  also  regardless  of  his  com- 
petency or  Incompetency  in  the  science  of 
engineering." 

"(4)  Th6  court  inatmcta  the  jury  that  It 
was  the  duty  of  the  engineer  mentioned  In  the 
contract  to  establish  lines  and  grades  to 
superintend  and  direct  the  work,  and  to  make 
and  furnish  to  the  board  of  supervisors  of 
Russell  county  estimates  of  the  work  done, 
and  the  party  who  performed  and  upon  whom 
devolved  these  dntles  Is  the  engineer  under 
the  terms  of  this  contract,  regardless  of 
what  name  he  may  be  called  by." 

The  court  modified  Instruction  No.  1  by 
adding  to  It,  "except  In  case  of  fraud  on  the 
part  of  the  plaintiff  or  gross  mistake  made  by 
the  said  engineers,*'  and  gave  it  aa  instmctlon 
"A." 

[t]  The  etfect  of  Instruction  No.  1,  as  of- 
fered by  the  plalntUT,  was  to  tell  the  Jury 
that  the  persons  named  therein,  whatever 
name  called,  were  "engineers"  within  the 
meaning  of  the  contract  and  that  all  their 
acts  under  the  contracts  were  valid  and  bind- 
ing upon  the  defendant  The  modification 
made  In  It  by  the  court  did  not  in  the  slight- 
est degree,  change  it  as  to  the  character  of 
the  persons  named,  nor  the  valid  and  bind- 
ing effect  of  their  acts  under  the  contract, 
"except  In  case  of  fraud  on  the  part  of  the 
plaintiff  or  gross  mistake  made  by  the  en- 
gineers." The  modification  or  rather  adden- 
dum made  by  the  court  was  clearly  proper, 
for  the  acts  of  engineers  under  such  con- 
tracts are  not  binding  upon  either  party  when 
such  acts  have  been  Induced  by  the  fraud 
of  tbe  other  part?  or  are  the  result  of  frand 
or  mistake  on  the  part  of  the  engineers  so 
gross  as  to  amount  to  fraud  on  the  rights  of 
the  other  party.  N.  &  W.  Ry.  Co.  v.  Mills,  91 
Ta.  613,  22  S.  E.  G56. 

[I]  By  instructions  2  and  4  the  court  was 
asked  to  tell  the  jury  that  the  persons  who 
were  required  to  do  certain  acts  and  perform 


certain  duties  under  the  contract  were  the 
engineers  within  its  meaning.  Having  told 
the  Jury  by  instruction  "A"  that  the  persona 
named  In  that  instruction  (who  the  evidence 
showed  did  the  work  and  performed  the. 
duties  described  In  instructions  2  and  4)  were 
to  be  considered  the  engineers  within  the 
meaning  of  the  contract,  there  was  no  neces- 
rity  for  giving  the  last-named  instmctlons 
and  the  court  did  not  err  in  rejecting  them. 

Without  discussing  further  the  assignments 
of  error  based  .upon  the  giving  and  refusing 
of  instmctlons,  it  is  sufficient  to  say  that 
this  court  is  of  opinion  that  the  Instmctlons 
given  fully  submitted  the  questions  involved 
in  the  case  to  the  Jury,  and  submitted  them 
as  favorably  as  the  defendant  was  entitled  to 
have  them  submitted. 

The  remaining  assignment  of  error  la  to 
the  refusal  of  the  court  to  set  aside  the  ver^ 
diet  because  it  vras  contrary  to  tiie  law  and 
the  evidence. 

There  was  no-  error,  as  we  have  seen,  to 
the  prejudice  of  the  plaintiff  In  giving  and 
refusing  Instructions,  nor  in  the  admissioa 
of  evidence.  The  case  having  been  properly 
submitted  to  the  Jury,  the  only  remaining 
question  is  as  to  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  of  the  Jury. 
While  the  evidence  la  conflicting,  there  is 
ample  evidence,  to  say  the  least,  to  Justify 
the  Jury  In  believing  that  the  road  was  not  con* 
stmctcd  in  accordance  with  the  contract  and 
that  the  damage  resulting  to  the  connty  from 
the  plaintiff's  failure  to  keep  and  perform  its 
contract  was  as  much  aa  the  mm  tonnd 
the  Jury  in  its  favor. 

The  Judgment  complained  of  nniHt  be  af- 
firmed. 

Affirmed. 

EBITH.  P.,  and  WHITTLE,  X,  absent. 


(US  Vs. 

VIRGINIAN  RY.  CO.  v.  BELU 

(Buprone  Court  of  Appeals  of  Titglnia.  Sept 
11,  19180 

1.  OAXBIZBS  (I  348*)  —  INJ17KIE8  TO  UAXI 
CLEBK— GONTBIBUIOBT  l^UGXHCB  —  IK- 
BTBUCTIonS. 

In  an  action  for  fnjuriea  to  a  railway  mail 
clerk,  vtien  there  was  evidence  that  he  knew  oi 

the  defective  condition  of  the  car,  and  that  the 
door  would  shut  upon  a  sudden  checking  of  Ui« 
speed  of  the  train,  and  that  he  failed  to  take 
such  precautions  for  his  safety  as  he  could  have 
done,  the  defendant  was  entitled  to  have  tbs 
question  of  contributory  negligence  submitted 
to  the  jury  clearly  and  fully. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |i  1403-1405 ;  Dec.  Dig.  S  348.*] 

2.  CaBBOCSS  (S  ^S*)  —  IKJUBIES  TO  MjJI. 
CLBBE— CONTBXBUTOXT  NEOUOENO  —  IN- 
BTBUCnONS. 

In  such  an  action,  iuBtractions  given  for 
the  plaintiff,  which  only  Implied!?  require  the 
Jury  to  find  freedom  from  contributory  negli- 
gence by  stating  tliat  they  must  find  that  the 
negligence  of  the  defendant  was  the  sole  prozl* 
mate  cause  of  the  injury,  and  by  pladng  t&e 
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burden  of  proving  contributor;  negligence  up- 
on the  defendant,  4o  not  anhmit  follT  and  clear- 
ly the  qneitkm  of  contribntory  necugence- 

[Ed.  Note.— For  other  case*,  tee  Carrlerm, 
Cent  Dig.  tt  1403-1405;  DecTbig.  |  348.*] 
8.  Tuai.  267*>— iKarBDOTioNS  —  Apmjoa- 

BILITT  TO  BTZDXNCX— IHJUBIXS  TO  PASSBN- 
GBBS. 

In  an  action  for  personal  injuries  to  a  rail- 
waj  mall  clerk,  where  there  is  evidence  tending 
to  show  contributory  negligence,  and  the  car- 
rier submits  an  instruction  which  is  erroneous 
as  making  the  issue  a  question  of  law  npon  cer- 
tain titcts  instead  of  a  question  of  net.  the 
court  shonld  modify  the  instruction,  or  should 
give  another  instruction,  which  submits  the  is- 
sue (ft  a>Dtributory  negligent  as  fully  as  the 
instrnctiona  tor  the  plaintiff  anbmlttoa  tha  la- 
ana  of  Oe  dafendanfa  negllgance. 

[Ed.  Noter-Ftff  other  casea,  see  TriaL  Cant. 
Dig.  U  668-673;  674;  DacTDlg.  1  267:*1 

4.  TSLkX.  (f  290*}— iNBTBUCnONS  —  MlSLXAD- 
IHQ  InBTBUCTION. 

Where  a  declaration  for  injuriea  to  a  rail- 
way mail  clerk  alleged  In  two  connta  that  the 
carrier  waa  negligent  Is  nmning  its  train  at  a 
rapid  rate  of  speed  and  suddemy  checking  It* 
and  in  two  other  counts  alleged  n&gUgence  in 
other  respects,  but  under  such  circumstances 
that  the  injury  would  not  have  happened  unless 
the  train  bad  been  suddenly  checked  while  run- 
ning at  a  rapid  rate  of  speed,  instructions  as 
to  the  negligence  in  the  last  two  counta,  which 
did  not  require  a  finding  that  the  train  waa 
snddenly  checked  while  running  at  a  rapid 
speed,  aid  not  mislead  the  jury  to  believe  that 
the  plaiotiff  could  recover  without  sho^ng  the 
sudden  checking,  where  an  instruction,  giveu  at 
the  defendant's  request  ezpresely  told  them 
that  there  could  be  no  recovery  unfeu  such  fact 
was  proved. 

VEA.  Note.— For  other  cases,  see  TriaL  Cent 
Di|.^^S  705-713.  715,  716,  718;  Dea  Dig.  | 

5.  Carbiebs  ({  347*)— ImiBUOiioHa  —  Ihju- 

BJEfl  TO  PASSENQEBB. 

In  an  action  by  a  railway  mail  clerk  for  in- 
juries  caused  by  the  door  slidiQg  shut  upon  him, 
where  he  testlned  that  he  was  looking  out  to 
see  where  they  were,  when  the  engineer  checked 
the  speed  of  the  train,  and  caused  the  door  to 
shut,  and  another  mail  clerk  testified  that  under 
such  circumstances  he  would  not  have  used  a 
book  to  fasten  the  door  open.  U  there  had  been 
one,  the  gnestlon  of  whether  he  would  have  used 
a  hook  anonld  have  been  submitted  to  the  Jury 
in  the  instruction  submitting  negligence  In  fall-' 
fng  to  supply  it 

[Ed.  Note.— For  other  cases,  see  Oarrlers, 
Cent  Dig.  H  1346, 1850-1886^  1888-1897, 1402 ; 
Dec.  Dig.  i  347.<^ 

6.  Tbiai.  (I  252*)— InsntucnoNS  —  Afpuoa- 
Burrr  to  Etidbrcb. 

A  requested  instruction  wtJch  Is  not  sup- 
ported by  the  evidence  is  properly  refused. 

[Ed.  Note.— For  other  cases,  eee  Trial,  Cent 
D^;  H  505,  596-412 ;  Dec  Dig.  {  252.*] 

7.  Tbiai.  U  251*)— Inbtbuctiohs  —  Appuca- 
bujtt  to  Isbubs— Ihjubixs  to  Passxnobbs. 

Where  two  counts  of  a  declaration  for  in- 
juries to  a  railway  mail  clerk  charged  the  car* 
rier  with  negligence  In  furnishing  a  defective 
car  and  improperly  placing  it  in  the  train,  so 
that  the  door  uld  shut  upon  the  clerk,  when  the 
speed  of  the  train  was  suddenly  checked,  bat 
did  not  all^e  negligence  in  the  checking  of  the 
train.  Instructions  requested  by  the  defendant, 
which  based  the  plaintiGTB  right  of  recovery  up- 
on the  defendant's  negligence  In  the  nmning  of 
Its  train,  were  properly  refused. 

[Ed.  Note. — For  other  cases,  see  TriaL  Cent 
Dig.  §§  587-585;  Dec  Dig.  j  251.*] 
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8.  Casbiebs  (SS  280.  326*)— Oabsiaob  or  Pab- 

SBHGKBS— RaTLWAY  MAIL  OLBBBB— COHTBIB- 
UTOBT  NxaUQBNeB— Assuhftioh  ov  Bxbk. 
A  railway  mall  clerk  In  tiie  discharge  of  his 
duties,  while  ne  is  required  to  exercise  ordinary 
care  ta  using  a  defective  door  of  the  mall  car, 
and  cannot  recover  it  he  falls  to  do  ao.  Is,  never- 
tbeleas,  entitled  to  tbe  same  degree  of  care  aa  a 
passenger,  and  does  not  aasnme  the  risk  of  the 
defect  even  though  he  knew  of  It  and  did  not 
report  it 

[Ed.  Note.— For  other  casea,  eee  Carriers, 
Cent  Dig.  IS  1085-1092,  1098-1103,  1105,  1106, 
1109,  1117,  1348;  Dec.  Dig.  »  280,  325.*] 

Error  to  Circuit  Court.  Montgomery 
County. 

Action  by  O.  C.  Bell  against  the  YirglDian 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  brli^  error.  Beversed,  and 
new  trial  awarded. 

Hall  &  Woods,  of  Boanoke,  H.  J.  Pblegar, 
of  GlulBtlan8baE&  and  Q.  A.  Wlngfleld.  of 
Norfolk,  for  plaintiff  In  error.  Hunt  A 
Staplea.  of  Roanoke,  for  defendant  In  error. 

BUCHANAN,  J.  TUB  action  WBB  brought 
by  the  defendant  In  em»r,  O.  C  Bell,  to  re* 
cover  damages  tor  persona]  Injuries  caused, 
aa  allied,  by  tbe  negligence  at  tbe  plalntlfl 
In  error,  tbe  Virginian  Railway  Company. 
Upon  the  trial  of  the  cause  tbere  was  a  ver^ 
diet  and  Judgment  agalUBt  the  railway  com- 
pany, and  to  that  Judgment  tills  writ  of  er- 
ror was  awarted. 

The  first  error  assigned  Is  to  the  action 
of  the  court  in  giving  the  following  Instruc- 
tlons  asked  tm  by  the  xdalnttft: 

"I.  The  court  InBtructa  the  Jury  that,  if 
they  believe  from  the  evidence  that  the  plain-, 
tiflf  on  Octobw  26,  1911.  was  U.  8.  railway 
mall  clerk,  and  In  tbe  discbarge  of  bis  duties 
as  railway  mail  cietk  on  combination  mall 
and  ba^age  ear  Na  28  of  train  No.  14  of  the 
defendant  railway  company  was  Injured  by 
being  stmck  on  the  neck  by  the  sliding  door 
of  said  car,  and  that  Ms  said  injury  was 
caused  by  the  absence  of  a  fastener  or  hook 
on  the  sliding  door  of  said  car,  that  a  rea- 
sonably safe  hook  or  other  fastener  could 
have  been  provided  for  and  attached  to  said 
door  by  tbe  exercise  of  the  utmost  care  on 
the  part  of  the  defendant  company,  and  that 
the  exercise  of  the  utmost  care  for  the  pro- 
tection of  the  said  plaintiff  on  the  part  of  the 
defendant  company  required  that  said  com- 
pany should  provide  a  reasonably  safe  book 
or  other  fostener  for  said  door,  and  that  the 
said  plaintifTs  injuries  resulted  solely  and 
proximately  from  such  negligence  of  aald 
defendant  In  not  exercising  the  utmost  care 
to  provide  said  hook,  then  the  jury  shall 
find  for  the  plaintiff,  and  assess  hla  damages 
at  such  sum  aa  they  may  believe  he  has  sus- 
tained, not  exceeding  the  amount  alleged  In 
the  declaration. 

"II.  The  court  inetructa  the  Jury  that.  If 
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ttity  Mlere  tram  the  erldmce  that  the  plain- 
tiff on  October  26,  UU,  was  a  U.  S.  rail- 
way mall  clerk,  and  in  the  disdiarge  of  his 
duties  aa  railway  mail  clerk  on  combination 
mail  and  baggage  car  28  of  train  No.  14 
of  the  defendant  railway  company  was  injnr^ 
ed  by  being  struck  on  the  neck  by  the  sliding 
door  of  said  car  and  that  his  injnry  was 
cansed  by  the  fact  that  said  combination 
mail  and  baggage  car  No.  28  was  being  ran 
with  the  mail  end  of'  said  ear  to  the  rear 
Instead  of  with  the  mail  end  of  said  car  for- 
ward, and  that  said  car  conld  have  been 
ran  with  Iti  mall  end  forward  by  the  said 
defendant  company  by  the  exercise  of  the  ut- 
most care  on  its  part,  and  the  exercise  of  Hie 
ntinost  care  on  the  part  of  the  defendant 
for  the  protection  of  the  said  plaintiff  re* 
quired  ttiat  said  defendant  should  run  the 
said  combination  car  with  its  mail  end  for- 
ward, and  that  said  plaintUTs  injuries  re- 
sulted solely  and  proximately  from  said  de- 
fendant's negligence  in  not  exercising  the 
utmost  care  to  run  said  car  with  its  mall 
end  forward  then  the  Jury  shall  find  for  the 
plaintiff,  and  assess  Ms  damages  at  such  sum 
as  they  may  beUere  be  has  sustained,  not 
exceeding  the  amount  allied  In  the  declara- 
tion, to  witi  the  sum  of  f 15,000. 

"HI.- The  court  Instructs  the  Jury  that  if 
they  believe  from  the  evidence  that  the  plain- 
tiff on  October  26, 1911,  was  a  U.  S.  railway 
mail  dwk,  and  while  In  the  discharge  of  his 
duties  as  railway  mail  clerk  on  combination 
mall  and  baggage  car  No.  23  of  train  No.  14 
of  the  defendant  railway  company  was  In- 
jured by  being  struck  on  the  neck  by  the 
sliding  door  of  said  car,  that  said  train  No. 
14,  on  which  plaintiff  was  being  carried,  was 
bMng  negligently  run  at  an  excessive  rate 
of  speed  and  was  suddenly  and  negligently 
checked,  and  that  aa  a  result  of  said  exces- 
sive rate  of  speed  and  said  sudden  checking 
that  said  sliding  door  of  said  car  struck  the 
satd  plaintiff  on  his  neck  and  injured  him, 
and  that  said  excessive  speed  and  sudden 
checking  of  said  car  could  hsTe  been  avoided 
by  the  exercise  of  the  utmost  care  on  the 
part  of  the  defendant  railway  company,  and 
that  said  plaintiff's  injuries  resulted  solely 
and  proximately  from  the  negligence  of  said 
defendant  In  failing  to  use  the  utmost  care 
to  avoid  running  Its  train  at  an  excessive 
rate  of  speed  and  to  avoid  a  sudden  check- 
ing of  the  speed  of  said  train,  then  they  shall 
find  for  the  plaintiff,  and  assess  bis  damages 
at  sudi  sum  as  they  may  believe  he  luur  sus- 
tained, not  exceeding  the  snm  of  $16,000,  the 
amount  sued  for. 

"IT.  The  court  Instmcts  the  Jury  that,  if 
they  believe  from  the  evidence  that  the  plain- 
tiff on  October  20,  19U,  was  a  U.  S.  railway 
mail  clerk,  and  in  the  disdiarge  of  his  duties 
as  railway  mall  dark  on  combination  mail 
and  baggage  car  No.  28  of  tada  No.  14  of  the 
defendant  railway  company  was  injured 
b^ng  struck  on  the  neck  by  the  sliding  door 


of  said  car,  and  that  his  said  Injury  was 
caused  by  the  fact  that  said  ear  was  being 
run  with  mall  end  to  the  rear,  and  by  the 
fact  that  said  car  was  equipped  with  a  slid- 
ing door  Instead  of  a  hinge  door,  and.  fur- 
ther, by  the  fact  that  there  was  no  hook  or 
other  reasonably  safe  fastener  provided  for 
said  sliding  door,  and,  farther,  by  the  fact 
that  said  train  No.  14  was  being  n^UsenUy 
run  at  an  excesslTe  rate  of  speed,  and  ttiat 
the  speed  of  said  train  was  suddenly  and 
n^Ilgently  checked,  and  that  said  defendant 
company,  by  the  exerdse  of  the  utmost  care, 
could  have  run  said  car  with  mail  nd  fbr- 
ward,  and  could  have  provided  a  hinge  door 
In  lien  of  a  sliding  door  for  said  car,  and, 
further,  coold  have  provided  a  reasonably 
safe  book  or  other  fiistaaer  for  said  sliding 
door,  and  that  the  exerdse  of  the  ntmost 
care  for  the  protection  of  the  said  plaintitt 
on  the  part  of  said  d^endant  company  re- 
quired that  said  company  should  run  said 
car  with  the  mall  end  forward,  and  ahoold 
provide  said  car  with  a  hinge  door  Instead  of 
a  sliding  door,  and  should  provide  a  reas<m- 
ably  safe  hook  or  other  fast^er  for  said 
sliding  door,  and  that  such  utmost  care  on 
the  part  of  the  defendant  for  the  protection 
of  the  plaintiff  required  that  It,  the  defend- 
ant, avoid  such  running  at  such  excessive 
speed  and  sudden  stopping,  and  that  said 
iplalntlff'a  Injuries  resulted  solely  and  proxi- 
mately from  any  one  of  the  above-mentioned 
acts  of  negligence  of  said  defendant,  or  from 
the  concurrence  of  two  or  more  of  said  acts 
of  negligence,  then  the  Jury  shall  find  for 
the  plaintiff,  and  assess  his  damages  at  sudi 
sum  as  tbey  may  believe  he  has  sustained, 
not  exceeding  the  sum  of  $15,000." 

Each  of  these  Instructloos  is  objected  to 
upon  the  ground  that  they  leave  out  of  view 
the  defendant  company's  theory  of  the  case — 
that  the  plaintiff  was  guilty  of  contributory 
negligence.  This  objection  may  be  consider- 
ed In  connection  with  the  refusal  of  the  court 
to  give  the  defendant's  Instruction  No.  6^ 
which  Is  also  assigned  as  error. 

[1]  There  was  evidence  tending  to  show 
that  the  i>lalntlff  knew  of  the  alleged  defec- 
tive condition  of  the  car;  that  It  was  not 
being  run  with  its  mail  end  next  to  the  en- 
gine, as  he  claims  it  should  have  been ;  that 
the  door  of  the  car  would  shut  upon  tbe  sud- 
den application  of  the  brakes,  when  the  train 
was  running  rapidly;  that  such  application 
of  the  brakes  might  occur  at  any  time ;  and 
that  he  could  have  taken  but  did  not  take 
any  precautions  for  his  protection  at  the 
time  he  was  injured.  The  defendant  was 
ther^ore  entitled  to  have  the  qnesUon  oteon- 
tribntory  n^ligsice  dearly  and  fully  Biri>- 
mitted  to  the  jury.  The  plataitlfl*B  inatruc^ 
tlons  1,  2,  8,  and  4  distinctly  and  fnlly  sob- 
mltted  ttie  plalntiff^i  theory  of  the  case  to 
the  Jory.  While  in  eadi  of  those  instrocti^ms 
the  Jury  are  told  that,  if  they  believe  the 
facte  hypothetlcally  stetedr^ht  ^eiiL  they 
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mast  jOnd  for  tbe  plaintiff,  yet  In  neither  of 
tbem  Is  there  the  usaal  quallflcstloii  (where 
there  la  evidence  tending  to  show  that  the 
plalDtlff  was  not  In  the  exercise  of  due  care), 
"oDleffl  they  hellere  that  he  was  gnllty  of 
contrlbatory  negligence."  See  A.  C.  L,  By. 
Co.  v.  Oaples,  110  Va.  514,  619,  66  S.  B.  85JS. 

[2]  The  plalntier  Insists  that  the  qnallfica- 
UoD  as  to  contribntoiy  negligence  Is  contain- 
ed In  the  regnlrement  In  bis  instructions  1, 
2, 3,  and  4,  that  the  Jary  should  believe  that 
tbe  alleged  acts  of  negligence  on  the  part  of 
the  defendant  was  the  sole  and  proximate 
cause  of  the  accident,  before  they  could  find 
for  him,  and  in  his  seventh  Instruction. 

That  InetructloD  Is  as  tollows:  "The  court 
Instructs  the  Jnry  that,  if  the  defendant  com- 
pany relies  upon  contributory  negligence  of 
tbe  plaintiff,  as  a  defense  to  this  action, 
then,  unless  the  same  appears  from  the  testi- 
mony introdnced  by  tbe  plaintiff,  the  burden 
of  proving  such  contributory  negligence  on 
the  part  of  tbe  plaintiff  Is  upon  the  defend- 
ant, and  it  must  appear  by  a  preponderance 
of  the  evidence  that  said  plaintiff  failed  to 
exerdse,  for  his  own  safety,  that  degree  of 
cere,  under  all  the  drcnmstances  of  this  case, 
which  a  reasonably  prudent  person,  using 
ordinary  care,  would  have  exercised.'* 

It}  The  plaintiffB  instructions  Noa.  1«  2,  8, 
and  4  only  submit  the  question  of  contHbu- 
tory  o^pUgence  to  the  jury  by  Implication, 
and  bis  Instrnctioii  No.  7  Is  directed  chiefly 
to  telling  the  jury  upon  whom  was  the  bur- 
den of  proof  on  that  issue,  and  tfoXy  in  the 
most  general  way  refers  to  what  would  con- 
Rtitute  due  care  on  the  part  of  the  pUdntiff. 
These  Instructions  not  only  did  not  submit 
fully  and  clearly  the  question  of  contributory 
negligence  to  tbe  Jury,  but  the  court  refused 
to  give  tbe  defendant's  instmctton  No.  6, 
which  was  in  these  words: 

"Tbe  court  Instructs  the  Jnry  that,  al- 
though they  may  believe  from  tbe  evidence 
that  at  tbe  time  the  plaintiff  claims  he  was 
Injured  the  defendant  was  negligent  In  using 
a  mall  car  with  a  sliding  door  and  without  a 
hook  to  hold  the  door  open,  or  in  so  placing 
the  mall  car  ia  the  train  that  tbe  door  would 
slide  shut  In  the  direction  the  train  was 
moving,  or  In  running  the  train  at  an  exces- 
sive rate  of  speed  and  stopping  It  suddenly, 
yet,  if  they  further  believe  from  the  evidence 
that  the  plaintiff  knew  of  the  condition  of 
said  door  and  the  position  the  mall  car  was 
placed  In  the  train,  that  the  train  was  run- 
ning at  a  rapid  rate  of  speed,  and  might  pos- 
sibly be  suddenly  stopped  at  any  time,  and 
witb  knowledge  of  these  facts  the  plaintiff 
thrust  his  bead  out  of  the  door,  without 
using  the  means  or  precautions  which  he 
could  have  used  to  prop  or  hold  the  door 
open,  then  tbe  plaintiff  was  guilty  of  con- 
tributory negllgeuoe,  and  they  must  find  for 
tbe  defendant" 

That  instrnctlon  sets  out  the  facts  relied 
upon  by  the  defendant  to  show  want  of  due 


care  on  the  part  of  the  plalntifl  at  the  time 
of  the  accident,  and  wtille  it  declares  that 
these  facts,  as  a  matter  of  law,  would  make 
out  a  case  of  contributory  negligence,  in- 
stead of  leaving  that  question  to  the  Jury, 
still,  as  the  Instructions  given  for  the  plain- 
tiff did  not  distinctly  and  fully  submit  that 
question  to  the  jury,  the  court,  under  the  clr- 
cumstancSa,  ought  to  have  corrected  Instruc- 
tion No.  6,  or  given  an  instruction  In  lieu  of 
it,  which  as  fully  and  as  distinctly  submitted 
to  the  Jury  the  theory  of  the  defendant  as  to 
contributory  negligence  on  the  part  of  the 
plaintiff  as  the  instructions  given  submitted 
the  theory  of  the  plaintiff  as  to  the  negli- 
gence of  the  defendant. 

[4]  Instructions  Nos.  1  and  2  are  also  ob- 
jected to  upon  the  ground  that  they  are  In 
conflict  with  the  defendant's  instruction 
No.  &  That  Instruction  told  the  Jury  that 
there  could  be  no  recovery  under  either 
count  in  the  declaration,  "unless  the  train 
approached  the  station  at  Ironto  at  a  rapid 
rate  of  ^eed,  and  that  tbe  speed  of  said 
train  was  so  suddenly  checked  as  to  cause 
the  mall  car  to  lurch  forward  with  greater 
violence  than  ordinarily  attends  tbe  stopping 
of  trains,  and  that  as  a  result  thereof  the 
door  of  the  mall  car  slid  shut  with  snch 
force"  that  It  caused  the  injury  complained  of. 

The  evidence  tended  to  show  that  the  use 
of  the  mail  car  with  a  hanging  door  without 
book^  or  the  running  of  the  car  with  the 
wrong  end  foremost,  could  not  have  caused 
the  sliding  door  to  shat  suddenly  and  vio- 
lently, nnless  the  train  was  running  rapidly 
and  was  suddenly  checked.  That  fUs  was 
the  case  was  lecognlzed  the  deader  in 
framing  his  declaration,  for  In  tbe  first  and 
fourtti  coonts  the  rapid  ronnlng  and  sodden 
checldng  of  the  train  are  charged  to  hare 
been  negligent,  and  In  tbe  second  and  third 
counts,  while  these  acts  are  not  alleged  to 
have  been  done  n^llgently,  yet  the  allega- 
tions show  that  tbe  accident  conid  not  have 
happened  but  for  suCh  rapid  running  and 
sudden  checking. 

But  it  is  insisted  by  the  plaintiff  that  his 
instructions  (Nos.  l  and  2)  require  tbe  Jury 
to  so  believe  before  they  could  flnd  for  him, 
since  his  right  to  recover  under  either  of 
said  Instructions  is  made  to  depend  upon 
the  fact  that  the  sole  and  proximate  cause 
of  his  Injuries  was  the  act  or  acts  of  negli- 
gence hypothetlcally  stated  in  each. 

While  instructions  Nos.  1  and  2  are  not  as 
clear  npon  that  point  as  they  might  be,  yet, 
when  -read  In  connection  with  Instruction 
No.  8,  we  do  not  thluk  that  the  Jury  could 
have  believed  that  the  plaintiff  was  entitled 
to  recover,  unless  they  had  further  believed 
that  the  train  was  running  rapidly  and  was 
stopped  suddenly  when  he  was  injored. 
But,  as  the  Judgment  will  have  to  be  revers- 
ed npon  other  grounds.  It  would  be  better  to 
make  the  Instructions  given  upon  th^  next 
trial  dear  upon  this  Q«est^„eci  byGoOg 
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W  Another  objection  made  to  Instruction 
No.  1  18  that  tliere  was  evidence  tending  to 
show  that  under  the  dienniBtances  disclosed 
by  the  plalnttCCa  own  evidence  he  would 
not  have  Used  Uu  hook  If  It  had  been  in 
I)Iace.  He  stated  that,  when  the  eEwlneer 
blew  the  atgnal  for  the  statton:  "I  was 
changing  my  clothes ;  I  imlled  on  my  breech- 
es. I  dldnt  have  no  nndersUrt.  on,  and 
when  I  ran  to  the  door  and  looked  oat  to 
see  where  I  was,  and  Just  aa  I  looked  out 
he  pot  his  air  on."  One  of  the  plalntHTs 
witnesses,  also  a  mall  clerk,  testified  that  a 
mall  <derk,  who  was  only  looking  ont  to  see 
if  the  mail  was  up,  would  not  think  of  the 
hook,  bnt  would  hold  the  door  open  with 
his  band.  It  Is  true  that  the  plaintiff  him- 
self testifled  that  be  had  no  way  of  holding 
the  door  open  while  he  was  preparing  to 
catch  the  mall;  but  he  does  not  deny  that, 
In  looking  out  to  see  where  he  was  or  wheth- 
er or  not  the  mall  was  up,  he  could  have 
held  the  door  opea  with  bis  band.  Opening 
the  door  to  see  where  the  train  was  or 
whether  or  not  the  mall  was  up  required 
but  a  mom^t  of  time,  and  It  Is  highly  prob- 
able tliat  under  the  circumstances  disclosed 
by  his  own  evidence  the  plaintiff  would  not 
have  used  or  thought  of  tiie  hook,  as  bis 
own  witness  testified. 

There  being  evidence  tending  to  show  that, 
U  the  book  had  been  In  place,  a  mall  clerk 
under  like  drcnmstances  would  not  have 
used  it,  the  question  of  whether  or  not  the 
plaintiff  would  have  used  it  to  fasten  the 
door  before  looking  out  ought  to  hare  been 
left  to  the  jury,  for  the  absence  of  the  book 
could  not  have  been  the  proilmate  cause  of 
the  plaindfTs  Injury,  if  be  would  not  have 
used  it  if  In  place. 

The  next  assignment  of  error  is  to  the 
action  of  the  court  In  refusing  to  give  In- 
structions numbered  4,  S,  6»  10,  and  11  ot- 
-  fered  by  the  defendant 

[I]  iDStnictlDn  No.  4  was  properly  re- 
jected. While  there  Is  evid^ce  tending  to 
show  that  a  mail  clerk,  In  looking  out  of 
the  door  to  see  where  his  train  was  or 
whether  the  mail  was  up,  would  not  have 
used  the  hook  if  It  had  been  in  place,  un- 
der the  circumstances  testifled  to  by  the 
plaintiff  (and  hereinbefore  discussed  in  con- 
sidering the  last  objection  to  the  plaintiff's 
instruction  No.  1)  there  is  no  sufficient  evi- 
dence to  sbow  that  in  handling  the  malls 
at  the  stations  he  would  not  have  nsed  Oie 
book,  or  that  It  was  not  commonly  used 
while  actually  handling  the  mall  at  stations, 
to  justify  the  giving  of  the  instruction  'ss  of- 
fered. 

[I]  Instructlona  Noa.  5  and  10  were  also 
properly  refused.  Each  at  these  Instructions 
made  the  plalntilTs  right  to  lecova  de- 
pend upon  the  fact  that  the  defendant  was 
guilty  of  n^llgence  In  the  running  of  Its 
train.  Under  the  second  and  third  counts 
in  Che  dedaratlon  the  right  of  the  plaintiff 


to  recover  does  not  depmd  upon  the  negli- 
gent running  of  the  train  but  upon  the  ebar* 
acter  and  c<»idition  of  the  mall  car  and  the 
manner  in  whlcb  it  was  placed  in  tbe  train. 
While  under  the  allegations  of  these  counts 
the  accident  would  not  hsve  resulted  bnt 
for  the  raidd  running  and  sudden  ston^ 
of  the  train,  there  Is  no  allegatton  tliat  the 
de&ndant  sum  rapid  running  and  sod- 
den stopping  was  guilty  of  negligence. 

Tbe  objection  to  instruction  No.  6  was 
discussed  In  considering  tlie  assignment  at 
error  aa  to  the  gtvlng  of  Qw  plalntHTs  in- 
atmctlons,  and  need  not  be  referred  to  tox^ 
ther. 

LI]  Neither  did  the  court  err  In  rejecting 
the  defendant's  instructions  Nos.  11  and  12. 
By  instmcti<m  No.  11  the  court  was  asked 
to  tell  tbe  Jury  that,  if  the  plaintia  knew 
for  several  months  before  the  accident  that 
there  was  no  hook  to  bold  the  mail  car  door 
open,  and  that  It  was  dangerous  to  operate 
It  witbout  a  hook,  and  the  plaintiff  contin* 
ned  to  perform  his  duties  as  mall  clerk, 
without  reporting  tbe  absmce  of  a  hook,  and 
without  a  promise  from  the  defendant  to  re- 
place it,  the  plaintiff  assumed  the  risk,  and 
could  not  recover.  By  instructlou  12  the 
Jury  were  to  be  told  that,  if  the  plaintiff 
knew  of  the  absence  of  the  hook,  and  that  it 
was  dangerous  to  operate  tne  car  without  it, 
and  continued  to  perform  his  duties  as  mail 
clerk,  without  rei>ortlng  the  absence  of  the 
book  to  the  chief  clerk  of  the  railway  mall 
service,  or  to  the  defendant,  then  he  was 
guilty  of  contributory  negligence,  and  they 
must  find  for  the  defendant  The  effect  of 
both  of  those  instructions  was  to  hold  that 
the  plaintiff  bad  assumed  tbe  risk  resulting 
from  the  absence  of  books  on  tbe  car  door. 
If  the  failure  to  place  and  keep  hooks  on  the 
car  door  was  negligence  on  the  part  of  the 
defendant,  and  the  plaintiff  knew  of  their 
absence,  it  was  his  duty  to  raerdse  reason- 
able or  ordinary  care  In  using  the  door  In  his 
work,  and,  If  he  failed  to  do  so,  he  was  guilty 
of  con^butory  negligence,  and  could  not  re- 
cover. But  in  discharging  his  duties  as  mail 
clerk  in  the  car  in  Its  alleged  defective  condi- 
tion, without  informing  tbe  railway  mall  ser- 
vice or  tbe  defendant  of  the  defective  condi- 
tion of  the  car,  he  did  not  assume  the  risk  of 
damage  resulting  from  the  absence  of  hooka, 
nor  did  tils  failure  to  so  notify  either  deprive 
him  of  tlie  right  of  recovery.  The  relation 
which  tbe  plaintiff  bore  to  the  defendant  aa 
a  common  carrier  imposed  upon  It  the  same 
degree  of  care  for  him  that  it  was  bound  to 
exercise  toward  its  other  passengers.  N.  & 
W.  By.  Co.  V.  Shott,  92  Ya.  34,  44,  22.  S.  BL 
811.  See  Undsey  t.  Pa.  B.  Co..  28  App>. 
Cas.  (D.  0.)  603,  8  Ann.  Cas.  882,  and  uotea 
868-866.  and  authorities  dted.  It  was  in- 
cumbent, therefore,  upon  the  defendant  to 
see  that  its  mall  car  was  such  as  It  was  Ita 
duty  to  furnish  and  maintain,  and,  If  it  fail- 
ed to  do  so,  the  plaintiff /was  entu^ed  to 
Digitized  by  VjOO* 
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recorer,  unless  he  was  guilty  of  contributory 
negUsoiM  It  would  scarcdy  be  contended 
that,  If  an  ordinary  paasenger  on  a  passen- 
ger train  bad  known  for  weeks  or  iHKmttas 
that  the  car  npon  which  he  was  accustomed 
to  tniTel  was  In  a  defectlTe  condition,  by 
reason  of  which  defect  he  was  Injured  while 
In  the  ezerdse  of  reasonable  care  on  bis 
part;  he  could  not  recover  becanae  he  had 
&Ued  to  Inform  the  carrier  of  such  defect, 
a  defect  which,  under  the  high  i^ree  of  care 
imposed  upon  it,  It  .was  bound  to  hare  knowl- 
edge of  and  remedy. 

Another  error  urigned  la  to  the  refusal 
of  the  court  to  permit  a  map  or  drawing 
which  purported  to  be  a  standard  plan  of  the 
United  States  railway  postal  compartment 
cars.  The  objection  made  to  ttie  paper  of- 
fered  was  that  It  was  offered  as  a  copy,  and 
that  It  was  not  authenticated,  as  provided 
by  section  3343  of  the  Code,  nor  was  there 
evidence  that  it  had  been  compared  with  the 
original  and  found  to  be  a  correct  copy. 

The  ruling  of  the  court  seems  to  have 
been  proirar  from  what  appears  in  the  rec- 
ord; bat,  as  the  objection  made  to  the  pa- 
per can  be  cured  b^ore  or  at  the  next  trial, 
it  will  be  unnecessary  to  pass  upon  the  ques- 
tion. 

'llie  remaining  assignment  of  error  is  to 
the  refusal  of  the  court  to  set  aside  the  ver- 
dict As  the  Judgment  complained  of  most 
be  reversed,  this  assigument  of  error  will 
not  be  considered,  as  the  evidence  may  and 
the  instmctiona  will  be  different  on  the 
next  trlaL 

The  judgm^t  will  be  reversed,  the  verdict 
set  aside,  and  a  new  trial  awarded,  to  be 
had  not  In  conflict  with  the  views  expxeased 
lu  t***^  opinion. 

Beratsed. 

KBITB,  P.,  absent 


ru6  Vft.  aN) 

SOUTH  ATLANTIC  LIFE  INS.  00.  T. 
HUBT'S  ADM'X. 

(Supreme  Court  of  Appeals  <^  Virginia.  Sept. 
11.  191S.) 

1.  IRBUKANCI  (f  646*)  —  Lmt  POLIOT— !>■- 
FEKBES— STTICIDE— BtTBDEN  OF  PBOOV. 

In  an  action  on  a  life  policy,  the  burden 
is  on  the  defendant  to  prove  a  defense  of  suicide 
by  cImt  and  latiBfactory  evidence  that  the  in- 
sured did  actually  commit  suicide;  a  mere 
preponderance  of  tne  evidence  being  insufficient. 

[Ed.  Note. — For  otber  cases,  see  Insurance, 
Cent.  Dig.  H  1065,  1645-1668;  Dec  Dig.  | 
646.*] 

2.  IifsuunoK  (I  646*)— Lin  Poliot— Aooi- 

DKITTAL  DUTS— SUICZDB— PbKSUUPTIOKS. 
Where  the  evidence  in  an  action  on  a  life 

Solicy  as  to  whether  insured's  death  was  acci- 
ental  or  suicidal  leaves  the  question  in  donbt. 
it  will  be  presumed  that  it  was  accidental. 

[Ed.  Note.— For  otter  cases,  see  Insurance, 
Cent.  Dig.  K  1666,  1645-1668;  Dec.  Dig.  | 
646.*] 


8.  ImunuvoB  (S  666 •)— Lira  Poliot— Suigidi. 

Where,  In  an  action  on  a  life  policy,  the 
evidence  tlut  insured  committed  suicide  is  cir- 
cumstantial,  Ae  defense  of  suicide  will  fail  un- 
less the  circumitanoes  exclude  (with  reasonable 
certain^  any  hypothesis  of  death  by  acddent. 

[Ed.  Note.— For  ottier  cases,  see  Insurance, 
Cent  Dig.  U  16BB,  1707-17^;  Deb  Dig.  i 
66B.*] 

4.  Evidence  Q  68*)— PaEsmarnoN  aoainst 

iNaANITT. 

All  men  are  presumed  to  be  sane  until  the 
contrary  is  shown,  and  the  burden  is  on  the 
party  alleging  insanity  to  prove  It 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  83 ;  Dec.  Dig.  {  ^.v] 

6.  InETDBAncB  (5  6e6*)— Pboof  or  InBAmn'— 
Insanitt  or  Bbi^tivbs. 

In  the  absence  of  evidence  of  any  de- 
meanor, act,  or  word  of  InAired  at  any  time  in- 
dicating that  he  was  insane,  the  fact  that  he 
was  shown  to  have  bad  insane  relatives  did  not 

Srove  that  he  was  insane  at  the  time  of  his 
eath. 

[Sd.  Note.— For  oAer  cases,  see  Insurance, 
Cent.  Dig.  ii  1666.  1707-1728;  Dec.  Dig.  j| 
666.*] 

6.  iHBunuics  (i  668*)— Life  Inbubahoe  — 
SviciDB— QnxsnoN  fob  Juet. 

In  an  action  on  a  life  policy,  evidence  held 
to  require  submission  to  the  Jury  of  the  ques- 
tion whether  insured  died  as  a  result  of  accident 
or  committed  suicide. 

[Ed.  Note.— For  otber  cases,  see  Insurance. 
Cm^^  Dig.  H  U66.  1782-17ro;  Dea  DigTl 
668.  •] 

7.  Appkax.  akd  Ebbob  (i  1058*)— Bbvxbw— 
BULinoB  on  Evidenob—Pbejcdice. 

Where  a  physician  was  introduced  as  a 
witness  by  insurer  and  Interrogated  fully  con- 
cerning what  he  knew  of  insured  and  what  he 
meant  by  the  language  used  in  an  affidavit  in 
which  he  stated  that  he  knew  notUng  of  the 
special  cause  of  insured's  death  "unl^  it  be 
hereditary  insanity,"  defendant  was  not  prej- 
udiced by  the  ezcluuon  of  the  affidavit  contain- 
ing such  answer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  4186^  4200-4204.  4206; 
Dec  Dig.  I  1058.*] 

8.  InBOBARox  ii  293*)— Life  Pouot— Feaud 
— Anbwbbs  Wuxfullt  Faue. 

Where  a  life  policy  provided  tox  two  de- 
fenses only,  to  wit,  sufdoe  within  12  months 
from  the  date  of  the  policy  and  fraud,  fraud  was 
not  made  out  by  untrue  answers  in  the  applica- 
tion failing  to  disclose  that  insured's  uncle  had 
been  afflicted  with  hereditary  insanity,  where  It 
was  not  shown  that  insured  had  knowledge  that 
such  insanity  was  hereditary  and  that  Uie  an- 
swers were  willfully  talK. 

[Ed._Note.— Por  otber  cases,  see  Insurance. 
Cent.  Dig.  i  683;  Dec  Dig.  |  288.*] 

9.  Insttbance  (8  293*)— Life  Poliot— Appli- 
cation—Fauilt  HiSTOBT— QUESTIONB— IN- 
STBucnoN— "Hebeditabt  Dibeasb." 

An  application  for  life  insurance,  after  con- 
taining numerous  questions  as  to  the  applicant's 
physical  and  mental  condition,  inquired  whether 
any  intimate  associate  or  any  person  in  the  ap- 
plicant's immediate  household  was  then  ill  with 
consumption,  whether  any  one  of  them  had  re- 
cently been  ill  or  died  of  that  disease,  aqd  tben 
asked  whether  any  of  the  applicant's  uncles  or 
aunts  had  consumption  or  any  "hereditary"  dis- 
ease. Held,  that  the  last  question  should  be 
construed  as  inquiring  concerning  physical  ail- 
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•For  other  cases  see  sun*  topic  and  section  NUMBER  in  Dec.  Die.  *  Am. 
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mentf  and  conditicm  and  not  to  E«fer  to  heredi- 
tary Inaanit?. 

[Ed.  Note.— For  oMier  eases,  see  Insurance, 
Gent  Dig.  |  69S;  Dec.  mTl  2»S.* 

For  other  definitions,  see  Words  and  Phrases, 
▼oL  4,  p.  828L] 

10.  INSUBANCE  (8  378*)— lilFB  PotlOT— APPll- 

CATioN— Medical  Exauineb  —  Khowudob 

—Imputation  to  Insubeb. 

Where  insnrer's  medical  raamluer,  who 
took  insured's  application  for  the  policy  sued 
on,  was  weti  acquainted  with  the  mental  condi- 
tion of  insured's  family,  fais  uncles  and  aunts, 
and  had  been  so  from  early  boyhood,  the  in- 
surer was  bound  by  the  physician's  knowledge 
concerning  such  condition,  under  the  rule  that 
the  examining  physician  for  an  insurance  com> 
pany  is  the  agent  of  the  insurer  notwithstanding 
a  providon  u  the  contract  to  the  contrary. 

[Ed.  Mote.— For  other  case%  see  Insurance 
Cent  Dig.  li  968-097;  DeTlHg.  |  878.*] 

Error  to  Circuit  Court,  Tasewell  County. 

Action  by  Ollle  L.  Hart,  as  Administratrix 
of  John  B.  Enrt,  deceased,  against  the  South 
Atlantic  lAte  Insurance  Company.  Judg- 
ment for  plaintUC,  and  defendant  brings  er- 
ror. Affirmed. 

Henry  &  Graham,  of  Tazewell,  and  Thos. 
B.  Gay,  of  Richmond,  for  plalntifl  In  error. 
Greever  &  Gillespie  and  Chapman  &  Glllea- 
pie,  all  of  Tazewell,  for  defendant  In  error. 

HABBISON,  J.  OUie  L.  Hurt,  administra- 
trix of  John  B.  Hurt,  deceased,  recovered  a 
Judgment  against  the  Sontli  Atlantic  Life  In- 
snrance  Company,  in  the  circuit  court  of 
TazewcU  county*  for  $6,000,  tlie  amount  of  a 
policy  of  Insurance  Issued  by  the  defoidant 
company  upon  tlie  life  of  the  plaintiff's  In- 
testate; and  upon  the  petition  of  tiie  com- 
pany tbls  Jud^nent  la  now  before  ns  for  re- 
view. 

Upon  the  trial  of  the  case  the  defendant 
company  Interposed  tbe  plea  of  non  assump- 
sit and  a  special  plea  tendering  tbe  plaintiff 
$27.30,  being  the  amount  of  reserve  fund 
held  on  account  of  tbe  nmtract  sued  on, 
wblcb  it  claimed  was  all  that  was  due  un- 
der tbe  policy,  Bdng  required  to  file  a 
statement  of  its  grounds  of  defense,  tbe  com- 
pany made  two  contentions:  First,  that  the 
insured,  during  the  first  12  months  from  the 
date  of  the  policy,  committed  snldde;  and, 
second,  that  the  insured  made  in  his  appU- 
catlou  for  insurance  untrue  answers  to  cer- 
tain qneslona,  which  were  material  to  the 
risk  contracted  for  in  tbe  policy,  thereby 
voiding  tha  same. 

From  the  evidence  adduced  it  can  be  stat- 
ed with  confidence  that  at  the  time  the  pol- 
icy in  question  was  issued  the  Insured  was 
In  good  health,  and  that  the  application  was 
made  and  the  policy  accepted  by  him  In  good 
faltb.  The  evidence  as  a  whole  reveals  the 
Insured  as  a  man  of  the  highest  Integrity,  of 
unusual  business  ability,  possessed  of  large 
real  and  personal  property,  actively  engaged 
In  the  successful  prosecution  of  extensive 
business  Interests,  with  a  large  and  happy 


family  consisting  of  his  wife  and  eight  chil- 
dren, to  which  he  was  attached  and  in  which 
he  took  great  pride.  Up  to  the  time  of  his 
death  he  was  full  of  plans  for  the  future, 
with  every  confidence  In  his  ability  to  carry 
them  through  successfully,  with  nothing  to 
trouble  him  In  any  of  his  affairs,  elthw  In 
business  or  in  his  personal  relations. 

These  were  the  conditions  of  the  insured 
and  the  circumstances  surrounding  him  up 
to  the  morning  of  January  26,  1911,  when  he 
left  his  home  with  two  of  his  work  hands  to 
feed  his  cattle.  After  the  cattle  were  fed 
he  directed  his  men  to  return  to  the  house, 
saying  that  he  would  remain  "to  watch  the 
hogs  away  from  the  cattle."  Falling  to  re- 
turn to  his  home  that  day,  search  was  In- 
stituted, and  his  dead  body  was  found  on 
the  following  morning  in  a  pasture  some  dis- 
tance from  his  home;  death  having  been 
caused  by  a  gunshot  wound  in  his  right  tem- 
ple. Tbe  body  was  found  in  an  adjoining 
field  to  that  in  which  the  cattle  had  been 
fed,  at  the  foot  of  a  stump,  lying  on  the  left 
side  with  his  feet  partly  drawn  up.  The 
left  arm  and  hand  was  under  him,  and  the 
right  arm  thrown  across  his  body  with  the 
right  hand  resting  upon  tbe  butt  of  a  38  cal- 
ibre pistol,  which  showed  that  one  chamber 
was  empty.  The  deceased  was  shown  to 
have  owned  a  pisibol  wUdi  was  not  found 
after  his  death. 

[1)  While  two  grounds  of  defense  were  set 
out  by  tbe  defendant  company,  the  record 
discloses  that  tihs  real  contest  was  that  the 
Insured  committed  snldde  within  12  months 
after  the  date  of  the  policy.  The  great 
weight  ot  authority,  hoth  tnt-wziters  and 
dedstons,  agrees  that  in  a  case  of  this  kind 
the  burden  is  upon  tbe  dtfendant  to  show  by 
clear  and  satlstactory  evidence  that  tlie  in- 
sured did  actually  commit  snldde;  that  a 
mere  preponderance  of  evidence  will  not  suf- 
fice 

In  the  case  of  Cosmopolitan  Life  Ins.  Co. 
V.  Koegel.  104  Ya.  610,  62  S.  B.  166,  it  Is 
held  that :  "The  defense  of  snldde,  to  avail, 
must  exdude  every  hypothesis  of  accidental 
death.  The  party  making  the  defense  has 
the  burden  of  proof.  It  will  not  be  presum- 
ed. The  mere  fact  that  the  l>ody  of  an  in- 
sured Is  found  with  a  pistol  in  his  hand  and 
a  bullet  wound  in  his  head  Is  not  suffident 
to  prove  suicide." 

[2]  In  that  case,  quoting  with  approval 
from  high  authority,  It  is  further  said :  "Ac- 
ddental  death  win  be  presumed,  and  this 
presumption  must  be  overcome  by  the  proof 
of  facts  which  exclude  every  hypothesis  of 
death  except  by  suldde."  And  farther  tbat : 
"Where  the  evidence  as  to  whether  tbe  death 
was  acddental  or  suicidal  leavra  the  ques- 
tion In  doubt,  the  presumption  Is  in  ftvor  of 
acddeuL" 

The  doctrine  laid  down  In  the  Ko^el 
Case,  supra,  Is  adhered  to  and  emphasized 
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by  tbls  court  In  tbe  subsequent  cases  of 
life  Insurance  Co.  of  Va,  r.  Hairston,  lOS 
Va.  832,  62  S.  m  1057,  128  Am.  St.  Rep.  989, 
and  Metropolitan  Life  Insurance  Co.  v.  De 
Tanlt.  lOe  Va.  392,  68  S.  B.  982,  17  Ann.  Oas. 
27. 

[3]  In  tbe  last-named  case  It  Is  said: 
"Where  tbe  evidence  of  self-destruction  Is 
elrcnmstantlal,  the  defendant  fails  unless 
tbe  circumstances  exclude  with  reasonable 
certainty  any  hypothesla  of  death  by  acci- 
dent- 

The  principles  announced  in  the  Virginia 
cases  prevail  with  unanimity  in  numerous 
cases  In  point  from  other  jurisdictions  where 
the  defense  of  soldde  is  sought  to  be  estab- 
lished by  drciunstantlal  evidence.  Of  these 
we  shall  refer  to  but  one. 

In  the  case  of  Leman  v.  Manhattan  Life 
Ina.  Co.,  46  La.  Ann.  1192,  IS  South.  389  (24 
L.  B.  A  589,  49  Am.  St  Bep.  349),  the  suit 
was  brought  by  a  widow  on  a  policy  issued 
on  the  life  of  her  husband.  The  jury  found 
for  the  defendant  on  tbe  defense  of  suicide, 
and  on  ai^al  the  judgment  upholding  that 
Terdlctwas  reversed  and  a  judgment  entered 
In  favor  of  the  plaintiff  for  the  amount  of  the 
policy.  The  facts  were  not  unlike  those  In 
tbe  case  at  bar,  so  far  as  the  circumstances 
tending  to  support  the  theory  of  suicide  were 
concerned.  Briefly  stated,  the  body .  was 
found  with  a  wound  from  a  gunshot  causing 
death;  the  discharged  pistol  was  wedged 
as  If  It  had  been  forced  on  the  right  hand; 
tbe  body  was  reclining  on  a  sofa,  as  of  one 
slewing;  tbe  left  arm  rested  on  the  breast; 
tbe  right  leg  crossed  on  the  left;  the  head 
in  the  usual  position  of  one  In  repose;  there 
being  no  evidence  of  any  convulsive  move- 
ment  The  court  said:  "The  question  Is 
whether  these  appearances  point  to  suicide, 
to  the  exclusion  of  any  other  cause.  Why 
not  with  eqnal  potency,  to  accidental  death 
or  death  by  the  hand  of  another?  •  •  • 
'When,  as  In  this  case,  circumstantial  evi- 
dence alone  is  relied  on  to  establish  suicide, 
It  Is  at  least  within  bounds  to  say  the  evi- 
dence must  be  of  a  character  to  exclude, 
with  reasonable  c^tainty,  any  other  cause 
of  death.  If  the  evidence  falls  short  of 
tbls  exaction,  the  suicide  Is  not  proved. 
The  fact  of  death  remains,  and  that  casts 
tbe  liability  on  tbe  company  insuring  against 
death,  with  the  excepted  case  of  self-destruc- 
tion, which  the  company  falls  to  establish. 
This  appreciation  of  the  evidence  and  of  the 
burden  of  proof  constrains  ns  to  set  aside 
tbe  verdict  and  judgment  of  the  lower  court 
In  favor  of  the  defendant" 

[4]  In  the  case  at  bar  the  defendant  com- 
pany seeks  to  avoid  the  burden  of  proving 
that  the  insured  committed  suicide  by  at- 
tempting to  show  that  he  was  insane  at  the 
time  of  his  death,  and  that  therefore  the 
presumption  against  suldde  never  existed. 
Here,  again,  tbe  defendant  is  confronted  with 
another  presumption,  namely,  that  all  men 
are  presumed  to  be  sane  until  the  contrary 


Is  shown,  and  the  burden  Is  ni>on  the  party 
alleging  Insanity  to  prove  It  Howard  v. 
Howard,  112  Va.  B66,  72  S.  E.  133. 

[fi]  The  record  fails  to  show  one  word  or 
act  of  the  insured  up  to  the  moment  he  was 
last  seen  to  remotely  suggest  that  he  was 
insane.  When  last  seen  on  the  day  of  his 
death  he  was  in  his  usual  health  and  en- 
gaged, as  usual,  in  the  performance  of  his 
daily  duties.  It  is  true  that  the  mother 
and  certain  relations  of  the  Insured  are 
shown  to  have  been  Insane,  but  it  does  not 
follow  from  this  that  the  Insured  was  Insane. 
The  result  of  the  testimony  of  the  experts 
In  this  case  Is  that,  when  the  acts  and  de- 
meanor of  a  person  Indicate  insanity,  the 
fact  that  he  has  had  Insane  relatives 
strengthens  the  view  that  he  Is  Insane,  but 
where  no  word  or  act  on  the  imrt  of  the 
person  whose  sanity  is  questioned  Is  shown, 
the  fact  that  such  person  has  had  Insane 
relatives,  standing  alone,  raises  no  presump- 
tion of  Insanity.  A  critical  reading  of  the 
record  foils  to  disclose  any  demeanor,  act 
or  word  on  the  part  of  the  Insured,  at  any 
time  Indicating  that  he  was  insane,  and 
therefore  the  fact  that  he  was  shown  to 
have  had  Insane  relatives,  standing  alone, 
does  not  prove  that  he  was  insane  at  the 
time  of  his  death.  Apart  from  the  Insanity 
of  relatives,  the  only  other  circumstance  re- 
lied on  by  the  defendant  as  tending  to  show 
that  the  insured  was  Insane  is  that  recently 
before  his  death  he  had  lost  flesh  and  was 
less  talkative  and  jovial  than  usual.  The 
experts  agree  that,  while  these  circum- 
stances may  be  present  in  cases  of  Insanity* 
they  do  not,  standing  alone^  Indicate  that  a 
person  Is  Insana  They  may  and  oft^  do 
arise  from  many  physical  causes  having  no 
relation  whatever  to  the  disease  of  Insanity. 

[6]  In  concluding  this  branch  of  the  case 
it  is  sufficient  to  say  that  even  If  it  be  c6n' 
ceded  that  there  is  greater  probability  that 
the  death  of  the  Insured  resulted  from  a 
suicidal  act  than  from  an  accident  still  we 
cannot  say  that  death  by  suicide  Is  the  only 
reasonable  conclusion  to  be  drawn  from  the 
evidence.  The  proof  does  not  exclude,  with 
reasonable  certainty,  death  from  accidental 
shooting,  and,  the  burden  being  upon  tbe 
defendant  to  establish  Its  defense  by  prooiV 
it  was  properly  left  to  the  jury  to  say  irtieth- 
er  or  not  It  was  a  case  of  suldde. 

[7]  In  the  first  assignment  of  error  pe- 
titioner complains  of  the  exclusion  of  the 
affidavit  made  by  Dr.  Baylor  when  the  proof 
of  death  was  made  out;  the  point  rdied 
on  being  that  petitioner  was  entitled  to  the 
benefit  of  his  answer  as  to  the  special  cause 
of  the  Insured's  death,  the  answer  being: 
"Know  of  nothing  unless  It  be  hereditary  In- 
sanity." 

The  statement  of  the  attending  physidaa 
in  a  proof  of  death  would  seem  to  be  only 
necessary  or  valuable  when  the  deceased  has 
died  from  natural  causes  and  has  actually 
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the  Insurance  company  ban  a  right  to  know 
what  the  pbyBldah  knom  as  to  the  cause  of 
death.  Bnt  in  this  case  there  was  no  at- 
tending physician,  and  the  answer  of.  Dr. 
,  Baylor,  which  ia  mere  conjectare,  shows  that 
he  knew  no  more  about  what  caused  the 
death  than  any  one  else  who  saw  the  dead 
body.  But,  be  fliat  as  It  may,  Dr.  Baylor 
was  subsequenOy  Introduced  as  a  witness 
by  the  defendant  and  Interrogated  folly  on 
this  p(dnt  as  to  what  he  knew  of  the  de- 
ceased In  every  way  and  what  he  meant  by 
the  laognage  of  the  answer  he  gsTo  In  the 
affidavit  mentlMied.  All  Qat  be  knew  was 
tbns  pot  oomiAetely  and  effectnally  before 
the  jury,  and  the  defendant  suffered  no  prej- 
udice whatever  from  the  action  complain- 
ed of. 

[I]  The  second  aetdgnnKint  of  error  is  to 
the  action  of  the  circuit  court  in  refudng  to 
give  certain  instructions  asked  t<a  by  the 
defendant  company  and  In  giving  certain  oth- 
er instructions.  The  court's  refusal  to  glTO 
Instmctlons  A  and  G,  asked  for  by  the  de- 
fendant and  refused,  may  be  dealt  with  to- 
gether. 

In  his  application  for  the  poMcy  sued  on 
the  Insured  was  asked  the  following  question: 
"Have  any  of  your  uncles  or  aunts  had  con- 
sumption or  any  hereditary  disease?  If  so, 
on  paternal  or  maternal  side?"  To  which 
the  insured  replied,  "No."  Instruction  A 
told  the  Jury  that  this  answer  was  false 
and  that  It  was  material  to  the  risk  and  di- 
rected the  Jury  to  find  for  the  defendant 
Instruction  O  told  the  Jury  that.  If  the  In- 
sured, in  answering  the  question  mentioned, 
failed  to  disclose  that  his  uncle,  A.  J.  Mc- 
Onire,  had  been  afflicted  with  hereditary  In- 
sanity, they  must  find  fOr  the  defendant  com- 
pany. 

[9]  These  Instructions  were  properly  re- 
fused The  policy  provides  for  two  defenses 
only,  namely,  suicide  within  12  months  from 
the  date  of  the  policy  and  fraud.  Untrue  an- 
swers. In  order  to  be  fraudulent,  must  be 
willfully  false.  Mason  v.  Ohappell,  IS  Grat 
(G6  Ta.)  672,  settles  the  law  In  Virginia  that 
the  scienter  must  be  shown.  There  Is  no 
evidence  that  the  applicant  for  this  Insur- 
ance knew  that  he  had  "uncles  or  aunts" 
who  had  been  the  victims  of  hereditary  in- 
sanity. He  doubtless  knew  that  be  had  rel- 
atives who  had  been  Insane,  but  that  this 
layman  knew  the  character  of  their  insanity 
Is  not  to  be  presumed  when  learned  experts 
who  have  testified  In  this  case  differ  as  to 
the  hereditary  nature  of  insanity,  all  agree- 
ing that  certain  kinds  of  Insanity  are  not 
hereditary.  When  the  doctors  differ  as  to 
the  hereditary  nature  of  Insanity,  It  Is  hardly 
to  be  expected  that  a  layman,  unlearned  In 
the  technical  meaning  of  medical  terms, 
would  know  whether  or  not  a  particular  case 
of  Insanity  was  hereditary.  Further,  the 
form  of  the  question  was  well  calculated 
to  mislead  the  applicant  He  was  asked  a 
number  of  questions  as  to  his  physical  and 


mental  condition,  and  immediately  ineueauiB 
the  question  and  answer  under  onislderation 
be  was  asked:  (Ifi)  "Is  any  inUmate  associ- 
ate, or  any  person  in  your  Immediate  family 
or  household,  now  ill  with  consumption  T* 
(17)  "Has  any  one  of  fhem  recoitly  bem  ill, 
or  died  of  that  disease?*'  (1$  "Have  any  of 
your  undes  or  aunts  had  consumption,  or 
any  hereditary  dlseaser  This  last  questton, 
certainly  in  view  of  those  Immediately  pre- 
ceding, would  naturally  have  been  regarded 
by  the  applicant  as  referring  wbolly  to  physi- 
cal diseases,  and  it  would  be  most  natural 
for  a  layman  to  understand  from  the  ques- 
tion that  hereditary  diseases  ct  a.  like  nature 
were  referred  to.  Dr.  Williams,  the  medi- 
cal esuniner  for  this  company,  who  wrote 
out  the  answers  of  the  applicant  to  these 
questions,  when  asked  the  meaning  of  the 
term  "good  health,"  said:  "In  the  usual  ae- 
c^tatlon  of  the  team,  you  would  have  refers 
eace  to  the  physical  condition."  This  wit- 
ness Is  sbown  to  have  been,  at  the  tim^  ful- 
ly informed  as  to  the  family  history  of  the 
applicant  and  particularly  as  to  the  mental 
condition  of  fats  mother,  uncles,  and  aunts, 
and  in  answer  to  the  question,  "Were  those 
answers  as  you  vrrote  them,  and  made  by 
Mr.  Hurt,  true  at  the  time  they  were  made?" 
he  says:  "So  fkr  as  I  know  they  were.** 
It  does  not  seem  reasonable  to  suppose  that 
the  defendant  intended,  by  the  question  un- 
der consideration,  to  include  mental  trouble 
in  the  language  "consumption  or  any  heredi- 
tary disease."  If  it  did,  it  has  only  succeed- 
ed In  making  an  erroneous  Impression  upon 
the  applicant  and  misleading  him  into  Ig^ 
norantly  making  the  answer  now  complain- 
ed of. 

[10]  Apart,  however,  from  these  consider- 
ations, it  appears  that  Dr.  Williams,  the  med- 
ical examiner  for  the  defendant  company, 
who  vrrote  out  the  answers  of  the  deceased  In 
his  application  tor  this  policy,  was  well  ac- 
quainted with  his  mother,  uncles,  and  aunta 
from  his  early  boyhood  and  was  thoroughly 
familiar  with  their  mental  condition.  It  is  a 
well  settled  principle  that  any  knowledge 
which  the  agent  of  an  Insurance  company 
may  have  Is  Imputed  to  the  company,  and 
that  medical  examiners  for  Insurance  com- 
panies are  considered  as  agents  for  the  com- 
pany, and  the  company  is  bound  by  any  In- 
formation its  medical  examiner  may  have  at 
the  time  he  fills  out  the  application  for  the 
Insured.  Johnson  v.  2E%na  In&  Co.,  123  Ga. 
404,  51  S.  B.  S39.  107  Am.  St  Bep.  92. 

There  is  a  very  lengthy  and  luminous  note 
to  this  case  in  which  It  Is  said,  citing  numer- 
ous authorities  in  support  of  the  proposition, 
that :  "The  principle  stated  applies  equally 
to  medical  examiners  appointed  by  life  in- 
surance companies,  though  the  application  or 
policy  may  declare  that  such  is  not  the  case, 
for  examiners  are  in  law  agents  of  the  cor- 
porations selecting  them  and  requiring  the 
performance  of  their  duties,  Including  the 
asking  of  quesUo^  an^  Oi^(l|^^the 


S.OJ 


STATE  T.  BlcBiASTER 


406 


application  of  tbe  responses  thereto.  Hence, 
though  a  medical  examiner  omits  an  answer 
made  by  the  applicant,  or  wrltee  It  oat  sub- 
stantially different  from  the  response  actoal- 
ly  given  by  him,  and  tbe  Insurer  acts  only  on 
the  answers  so  written,  still,  as  in  law  the 
medical  examiner  is  the  agent  of  tbe  Insurer 
and  not  of  the  insured,  the  former  cannot 
escape  liability  on  account  of  the  failure  of 
Its  medical  examiner  to  perform  his  duty, 
nor  even  on  account  of  his  intentional  mis- 
performance  of  it  He  is  the  agent  of  the  In- 
surer, and  to  it  his  knowledge  Is  imputed, 
and,  if  It  issues  Its  policy,  it  must  be  deemed 
to  hare  done  so  after  its  agent  had  communi- 
cated to  It  all  the  facts  made  known  to  blm, 
and  It  iB  estopped  from  contending  to  the 
contrary." 

The  defendant  company,  therefore,  taiew  or 
could  have  had  threugb  its  medical  examiner 
all  the  Information  that  It  now  claims  to 
have  desired  to  elicit  by  the  question  under 
consideration,  and  It  is  esfaqiped  from  con- 
tending to  the  contrary. 

Instruction  B  asked  for  by  the  defendant 
tells  the  Jury  that  the  plaintiff's  Intestate 
committed  suicide  and  peremptorily  directs 
them  to  find  for  the  defendant  Enough  has 
been  already  said  to  show  the  fallacy  of  this 
instraction  and  that  it  was  properly  refused. 

Tbe  petition  points  out  no  error  In  the  in- 
structions glTen  by  the  court,  and  an  exam- 
ination of  them  shows  that  Uiey  are  ftee 
from  objection. 

The  case  baring  been  fairly  submitted  to 
the  jury,  their  verdict  most  under  the  law, 
stand  and  the  Judgmukt  upholding  the  flame 
be  affirmed. 

Affirmed. 

KEITH,  P.,  absmt 
wa.  a  «N) 

STATE  ex  reL  SIMS  t.  McMASTBB,  Insur- 
ance Gom'r  et  al. 

(Supreme  Oonrt  of  South  Carolina.    Bept  80, 
1918.) 

IXSUBAnCK  (I  20*)— FOSEIQH  IhSUBANO  GOU- 

PAirr— LioENra  to  do  BtrsinEsa— Rktoci.- 
noN  — iNSiraAiTOK  Couhibbionkb  —  Discbi:- 

TION— Ma  NOAWTS. 

Civ.  Code  1912,  H  2669,  2670,  2671,  pro- 
vide that  it  shall  be  a  condition  precedent  to 
tbe  richt  of  a  foreign  Insurance  company  to  do 
business  In  the  state  that  all  actions  arising 
out  of  such  business  with  citizens  of  tbe  state 
Bhill  be  tried  In  tbe  state  courts,  and  section 
2700  declares  tliat,  if  the  Insurance  Commis- 
^oer  shall  find  that  any  such  company  has 
▼lolated  tbe  law  of  the  state,  he  shall  revoke  or 
nupend  its  license.  Held  that  where  relator 
med  a  foreign  lusuraQce  company,  which  re- 
mond  the  cause  to  the  federal  court  on 
complaint  by  relator  to  the  Insurance  Commis- 
sioner an  order  to  show  cause  why  the  com- 
,  paay's  license  should  not  be  revoked  was  is- 
sued, and  on  return  of  such  order  tbe  company 
showed  that  the  removal  was  a  mistake  and 
without  any  intention  on  its  part  to  violate  tbe 
law,  and  offered  to  consent  that  the  case  be  re- 
manded, whereapoo  tbe  CommisGioner  refused 


to  revoke  the  Hcaase,  Us  right  so  to  act  was 
discretionary,  and  relator  had  no  audi  interest 
in  the  matter  as  entitied  him  toioalntatai  man- 
damus against  the  Insurance  Commissioner  to 

compel  him  to  revoke  the  license. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  li  le,  18-22;  Dec  Dig.  {  20.*] 

Handamna  on  nlation  of  T.  P.  Blms 
against  P.  H.  UcMaster,  Insurance  Oommls- 
sioner,  and  others.  Writ  denied. 

Owynn  A  Hannon,  of  Spartanburg,  for  ap- 
pellant T.  li.  Hordecai  and  W.  A.  Holman, 
both  of  Caurleston,  for  reqwndent  McMaster. 

PBB  CtmiAH.  Sections  2689,  2670,  and 
2071  of  tbe  GlTll  Code  of  1912  provide  that 
it  shall  be  a  condltitm  precedent  to  the  rii^t 
of  any  fotdgn  corporation  to  do  business  in 
this  state  that  all  actions  arising  out  of  the 
business  of  sndi  corporations  vrith  the  dtt- 
zena  of  this  state  shall  be  tried  In  fbe  state 
courts;  and  that  It  diall  be  deemed  an  es- 
sential part  of  all  contracts  between  such 
corporations  and  the  dfiaras  of  the  state 
that  actions  arising  thereout  or  pertaining 
thereto  shall  be  tried  in  the  state  courts^ 
whidi  shall  have  excIuslTe  jnrisdlca<m  of  all 
such  actions  brought  thereto,  saving  the  right 
of  appeal  to  the  Supreme  Court  of  the  United 
Statee.  Other  sections  of  the  Olvil  Code  pro- 
hibit foreign  Insurance  companies  troin  doing 
business  In  the  state  without  a  liooise  from 
the  Insurance  Commissioner;  and  aectlon 
2700  ivoTides  that.  tMsldes  otli»  contingen- 
cies therein  mentioned,  if  the  Oommlssloner 
shall  find  that  any  such  company  has  violat- 
ed tbe  law  of  tbe  state,  "he  shall  revoke  or 
suspend"  its  Ucense^  and  prohibits  the  doing 
of  business  thereafter  by  sudi  company,  un- 
til Its  authority  to  do  business  Is  restored  by 
the  Commissioner. 

In  Jnn^  191%  the  relator,  T.  P.  Sims,  com- 
menced an  actton  in  the  court  of  common 
pleas  for  Spartanburg  county  against  the  re- 
spondent the  Mutual  Idfe  Insurance  Com- 
pany of  New  York  on  a  cause  of  action  aris- 
ing out  of  a  transaction  with  said  company. 
On  petition  and  motion  of  the  company,  the 
cause  was  duly  and  regularly  removed  to  tiie 
federal  court  Thereafter,  at  the  instance 
of  the  relator,  tbe  respondent  F.  H.  McMas- 
ter, the  Insurance  Commissioner  of  the  state, 
cited  the  company  to  show  cause  before  him 
why  Its  license  to  do  business  In  the  state 
should  not  be  revoked,  because  of  Its  viola- 
tion of  the  provisions  of  the  statutes  above 
mentioned  in  removing  said  cause  to  tbe  fed"- 
eral  court  For  cause,  the  company  showed 
that  the  case  had  been  removed  In  conse- 
quence  of  Its  general  policy  and  custom  In 
such  cases,  and  without  any  Inteutlou  to  vio- 
late the  law  of  the  state,  and  offered  to  do 
all  that  it  could  to  have  it  restored  to  the 
dockets  of  the  state  court  for  trial,  agreeing 
that  if  the  plaintiff  would  move  to  dismiss  tbe 
action  in  the  federal  court  It  would  consent 
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tliereto,  and  It  would  have  its  attorneTB  ao 
oept  service  gt  the  same  Bmmnons  and  com- 
plaint upon  which  the  action  had  been  origi- 
nally brought  and  pay  all  costs  and  expenses 
to  wblcix  the  plaintiff  therein  (the  rdatw 
heredn)  had  been  pot  by  reason  of  the  re- 
moval, ocept  the  fees  of  his  attorneys.  Up- 
on this  showing,  the  Commissioner  refused 
to  revoke  the  company's  license. 

Thereupon  the  relator  Instituted  this  pro- 
ceeding to  obtain  a  writ  of  mandamiis  to 
compel  the  Commissioner  to  revoke  the  li- 
cense. Upon  the  petition,  a  rule  to  show 
cause  was  issued,  and  the  matter  was  heard 
by  the  Chief  Justice,  at  chambers.  Upon 
hearing  the  returns,  he  held  that  the  revoca- 
tion of  the  license  was  In  the  discretion  of 
tlie  Commissioner,  and  that  he  bad  not  abus- 
ed his  discretion  or  exercised  it  capriciously 
or  arbitrarily,  and  further  that  the  relator 
had  shown  no  interest  which  had  been  prej- 
udiced by  the  action  of  the  Commissioner. 
He  therefore  dismissed  the  petition.  The 
relator  appealed. 

The  respondent  the  Mutual  life  Insurance 
Company  of  New  York  moved,  on  due  notice, 
to  dismiss  the  appeal  on  the  ground,  among 
others,  that  the  relator  had  no  right  to  prose- 
cute It,  since  no  right  of  his  was  prejudiced 
by  the  action  of  the  Commissioner.  Upon 
the  day  set  for  the  hearing  of  the  motion,  no 
one  appeared  to  resist  It,  and,  oo  motion  of 
respondents'  attorneys,  the  court  passed  an 
order  dismissing  the  appeal  on  the  ground 
that  the  said  T.  P.  Sims  had  not  offered  to 
show  that  he  had  any  right  to  prosecute  it 

Thereafter,  on  notice  and  affidavits,  excus- 
ing their  default,  the  attorneys  for  T.  P.  Sims 
moved  the  court  to  reinstate  the  appeal.  At 
the  hearing  of  this  motion,  it  was  agreed  by 
counsel  that  the  court  should  con^der,  along 
with  the  motion  to  reinstate  the  appeal,  the 
original  motion  to  dismiss  It,  the  practical 
effect  of  which  is  that,  if  the  court  shall  con- 
clude that  the  appeal  was  properly  dismissed, 
the  motion  to  reinstate  must  be  refused. 

After  careful  consideration  of  the  matter, 
we  ore  of  the  opinion  that  no  right  of  the 
relator,  T.  P.  Sims,  was  prejudiced  by  the 
action  of  the  Commissioner;  and  therefore 
he  has  no  right  to  prosecute  this  appeal.  We 
fail  to  see  how  he  would  be  benefited  by  the 
revocation  of  the  company's  license.*  The 
Commissioner  proi)erly  took  into  considera- 
tion. In  exercising  his  discretion,  not  only 
that  the  revocation  of  the  license,  under  the 
circumstances,  would  not  benefit  the  relator, 
but  that  it  would  do  positive  injury  to  the 
company,  to  the  state,  in  the  loss  of  revenue, 
and  to  many  citizens  of  the  state  who  are 
agents  of  the  company,  and  to  many  others 
who  are  policy  holders  therein. 

The  citation  of  the  company  to  appear  be- 
fore the  Commissioner  to  show  cause  why  its 
license  should  not  be  revoked  had  the  effect 
of  bringing  the  company  to  a  realization  of 


its  duty,  under  the  law,  to  submit  to  the  Ju- 
risdlctUm  of  the  state  court,  and  it  offered 
and  agreed  to  do  all  that  was  in  Its  power 
which  the  relator  could  have  reasonably 
asked  or  reQnlred  it  to  do  to  restore  the  case 
to  the  Jurifldiction  of  the  state  court  We 
are  unable  to  see  wherein  the  relator  has 
any  further  Interest  in  the  matter,  except, 
perhaps,  to  Indulge  a  desire  to  punish  the 
company ;  but  the  Leglslatnre  has  not  seen 
fit  to  onifer  upon  private  IndlvldiialB  the 
power  to  punish  In  such  cases. 

The  motion  to  reinstate  the  aitpeal  la  ttiere- 
fore  refused. 

OSie  GHISIE'  JUSTICE  disaoalliled. 


06  a  a  MT) 

HU60INS  V.  ATIiANTIG  COAST  LINE  R. 
CO.  et  oL 

(Supreme  Court  of  Soath  Carolina.    Jane  10, 
1913.    On  Rehearing,  Sept.  29,  1913.) 

1.  Damages  (|  208*)— Pdnitive  Damages— 
bvidenck. 

Where,  in  an  action  for  injnries  to  a  rail- 
road engineer,  plaintiff  claimed  that  the  Injury 
was  caused  by  the.  incompetency  of  his  fireman 
and  testified  that  he  bad  previoosly  complained 
to  defendant's  foreman  that  the  fireman  was 
incompetent  and  had  been  promised  a  new  fire- 
man on  bia  next  trip,  while  the  foreman  denied 
notice  of  bis  incompetency  and  testified  that  if 
any  such  report  of  incompetency  had  been 
made  to  1dm  be  would  not  have  kept  the  fire- 
man two  minutea,  there  was  evidence  justifying 
the  submission  of  plaintiff's  right  to  recover 
punitive  damages  on  the  theory  that  the  fore- 
man had  recklessly  and  consciously  disregarded 
plaintHTs  right  to  the  assistance  of  a  compe- 
tent fireman. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent.  Dig.  SI  54,  64,  68,  132,  144,  146,  206. 
220,  633,  5M;  Dec  Dig.  {  208.*] 

2.  Appeal  ano  Bbbob  1002*)— Bcnxw— 

COWFLICTINO  XTVIDBNOB. 

A  verdict,  on  confiicting  evidence,  that 
plaintiff  was  injared  as  a  resnXt  of  the  appli- 
cation of  emei^ncy  brakes  by  plaintiff's  fire- 
man in  response  to  a  signal  from  plaintiff  and 
not  from  a  brakeman,  was  conclusive  on  ap- 
peal. 

[Ed.  Note.— 'For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  S88B-W7;  Dec.  Dig.  1 

1002.*]. 

3.  Hastes  and  SsBVAirr  (|  264*>— Injuries 

TO  SEBVAHT  —  IlTOOlCPBTENT  SeBVAITT  —  IS- 
SUES ano  Pboof. 

Where,  tn  an  action  for  Injuries  to  a  nil- 
road  engineer  by  the  alleged  incompetency  of 
his  fireman,  the  complaint  alleged  Uuit  defend- 
ant's foreman  knew  of  the  fireman's  unfitness, 
that  the  same  had  been  repeatedly  report^  to 
defendant's  officers,  and  that  the  fireman  had  a 
habit  of  tampering  with  the  engine  and  of  mov- 
ing the  train  without  authority,  long  prior  to 
the  date  of  the  accident,  such  allegation  au- 
thorized the  admission  of  evidence  of  specific 
Instances  other  than  that  alleged  in  the  oom> 
plaint  of  the  fireman's  meddling  with  the  en- 
gine, and  that  other  employ^  had  complained 
to  tne  foreman  of  the  fireman's  incompeteocy. 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  861-876;  Dec  Dig.  1 
-264.*] 
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4.  Trial  (f  242*)  —  Mibueadiito  rusiRuo- 

TZONS. 

Where  the  court  charged  that  plaintiff 
could  not  recover  If  he  was  guilty  of  negligence 
in  any  one  or  more  of  the  nme  particulars 
Bpedfied  in  the  answer,  the  jury  were  not  mis- 
led by  an  tnatructlon  that  the  burden  was  on 
defendants  to  establish  every  material  allega- 
tion of  the  defense  of  contributory  negligence, 
in  that  it  required  proof  of  every  one  Of  the 
specifications  of  contribatorv  negligence,  where- 
as proof  tii  one  was  sufficient  to  defeat  a  re- 
covery ;  the  same  harden  having  been  placed 
on  plaintiff  by  an  instruction  requiring  him  to 
prove  every  material  allegation  of  the  com- 
plaint 

iEd.  Note.— For  other  cases,  see  Trial.  Cent. 
i.  H  668-S76;  Dec.  Dig.  {  242.*] 

5.  Appkai.  and  Bbsor  (S  1062*)— Instbuc- 
TI0N8  —  Prejudice  —  Clam  roa  Punitive 
Dahaoes— Withdrawal. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, tbere  was  evidence  suffident  to  support  a 
verdict  for  punitive  damages,  defendants  were 
not  prejudiced  by  plaintifTs  withdrawal  of  his 
claim,  for  punitive  damages  at  the  conclusion 
of  the  arguments  to  the  Jury,  using  the  evidence 
merely  to  bar  the  defense  of  contributory  neg- 
ligence. 

[Ed.  Not&i— For  other  cas«.  see  Appeal  and 
Error.  Cent  Dig.  Sf  4212-4^8;  Dea  Dig.  | 
1062.*] 

6.  N«w  Triad  (S  lf53*)— Grounds— Miscon- 
duct OF  Jubt—Aftidavit— Service. 

Affidavits  showing  misconduct  of  jurors  as 
a  ground  for  new  trial  need  not  be  served  on 
opposing  counsel  four  days  before  hearing. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  8S  283,  288 ;  Dec  Dig.  S  1S3.*] 

7.  Nxw  ^  Trial  ({  65*}— Gxouhds— MiBOOR- 

DuoT  or  Jurors. 

Where  defendants*  counsel  acquired  knowl- 
edge of  misconduct  of  certain  jurors  during  the 
trial,  but  did  not  call  the  same  to  the  atten- 
tion of  the  trial  judge  until  after  verdict,  snch 
misconduct,  not  having  Taeen  sncb  as  to  be  clear- 
ly prejudicial,  did  not  require  the  granting  of  a 
new  trlaL 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  lOB-lU;  Dee.  Dig.  |  66.*] 

8.  Apfbai.  and  Error  Q  1004*)— Bitibw— 
EIzoBBSXTB  VcBDiar. 

The  Supreme  Court  has  no  power  to  set 
aside  a  verdict  as  excesdve  unleEs  it  ia  so  ex- 
cessive as  to  warrant  a  conclusion  that  the 
trial  ^dge  abused  his  discretion  in  refusing  to 
grant  reuef  against  It.  since  if  it  is  only  mod- 
eratdy  excessive  the  mai  judge  alone  is  vested 
with  discretion  to  set  it  aude.  either  absolutely 
or  conditionally. 

[Bid.  Note^For  other  eases,  see  Appeal  and 
Error,  Gent  Dig.  H  8944-3047;  Dm!^  Dig.  | 
1004.*] 

9.  DaICAGKS  (I  182*)— PlBSONAL  IKJUBIEB— 

VBRDIOT— EXCESSIVENBSS. 

Plaintiff,  a  railroad  engineer  35  years  old, 
in  previous  good  health,  was  totally  and  per- 
manently disabled  as  the  result  of  the  alleged 
negligence  of  his  fireman  in  stopping  the  train 
suddenly  in  response  to  plaintis^a  signal.  At 
the  time  of  his  injury  plaintiff  had  a  wife,  and 
children  dependent  on  him  for  support  and  was 
earning  from  $150  to  $200  a  month.  As  a  re- 
sult of  his  inju^  he  was  so  totally  and  iier- 
manently  dlsablea  as  to  be  unable  to  turn  him- 
self in  bed  without  assistance,  and  was  doomed 
for  the  rest  of  his  life  to  soffer  pain,  both  of 
body  and  mind.  Held,  tliat  a  verdict  awarding 
him  $40,000  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  g§  372-385,  396 ;  Dec.  Dig.  §  132.  •] 


On  Rehearing. 

10.  Appeal  and  Error  (S  833*)— PErmoit 

FOR  REHEARINO'^ERVICE. 

A  petitiozk  for  rehearing  is  ex  parte,  de- 
signed to  give  counsel  an  opportnnitr  to  bring 
tbe  alleged  grounds  to  the  attention  of  the 
court ;  it  not  being  necessary  to  serve  notice  of 
the  petiti<m  or  of  the  grounds  on  opporing  coun- 
ssL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,.  Cent.  Dig.  St  3214,  8220-3240,  3244- 
3246 :  Dec.  Dig.  S  833."] 

11.  Appeal  and  Error  (g  670*)— Bxcobd— 
Case— Supplying  Facts. 

Where  the  "case"  on  appeal  did  not  show 
whether  defendants  during  the  trial  had  called 
attention  of  the  trial  judge  to  alleged  miscon- 
duct of  the  jury,  on  which  ground  defendants 
based  a  motion  for  a  new  trial,  snch  fact  could 
not  be  proved  by  affidavit,  but  could  only  be 
shown  by  remanding  the  "case"  to  the  trial 
court  for  amendment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  2866,  2866;  Dec  Dig.  i 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  ConntT';  R-  B.  Copes,  Judge. 

"To  be  official^  r^rted." 

Action  by  H.  Q.  Huggina  against  Atlantic 
Coast  line  Railroad  Company  and  another. 
Judgment  tta  plaintiff,  and  defendant  rail- 
road company  appeals.  Affirmed. 

P.  A.  Willcox,  of  Florence,  Harley  &  Best, 
of  Barnwell,  and  L.  W.  McLemore,  of  Sum- 
ter, for  appellant  R.  C  Holman  and  Bates 
&  Simms,  all  of  Barnwell,  L.  K.  Sturkle,  of 
Orangeburg,  W.  A.  Holman,  of  Charleston, 
and  Best  &  Onnnlngham,  of  Columbia,  for  re- 
spondent 

HTDRICK,  J.  This  is  an  action  for  dam- 
ages for  personal  injuries  sustained  by  plain- 
tiff, on  October  21,  1909,  while  in  the  service 
of  the  defendant  company  as  a  locomotive 
engineer.  He  alleges  that  his  injories  were 
caused  by  the  negligent,  willful,  and  wanton 
conduct  of  defendant  in  furnishing  blm  an 
Incompetent  fireman,  Peter  Wilson  by  name, 
to  assist  him  in  the  discharge  of  bis  duties  as 
engineer ;  that  said  Wilson  bad  the  habit  of 
tampering  with  the  engine  and  moving  the 
train  without  his  authority  and  against  his 
objection  and  protest,  a  fact  which  he  had 
reported  to  the  company  several  times,  but, 
notwithstanding  said  reports  and  the  com- 
pany's knowledge  that  Wilson  constantly 
and  persistently  Interfered  with  the  engine, 
contrary  to  his  orders  and  the  rales  of  the 
company,  he  was  compelled  to  accept  the  as- 
sistance of  said  Wilson ;  that  on  the  day  he 
was  Injured,  while  he  was  in  the  caboose  at- 
tached to  his  train,  where  be  had  the  right  to 
be,  Wilson  took  charge  of  the  engine  and  be- 
gan to  move  the  train ;  that,  for  the  purpose 
of  stopping  him,  as  was  his  duty,  he  left  the 
caboose,  while  the  train  was  moving  slowly, 
and  got  upon  a  flat  car  loaded  with  clinkers 
to  signal  him  to  stop,  there  being  a  number 
of  cars  between  him  and  the  engine;  that 
when  he  gave  him  the  signal  to  8tofir4n8tead 
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of  applying  the  service  brakes,  as  he  should 
hare  done,  he  appUed  the  emergency  brakes, 
and  stopped  the  train  so  soddenly  and  rio- 
lently  that  he  was  thrown  to  the  ground  un- 
der the  car  and  injured. 

The  anawer  was  a  general  denial  and  the 
plea  of  contributory  negligence  on  the  part 
of  plaintiff  In  allowing  WUson  to  operate 
the  engine.  Instead  of  doing  ao  himself,  and 
in  unnecessarily  exposing  himself  to  danger 
by  going  upon  the  flat  car  to  give  the  Big- 
nal,  when  he  could  have  done  so  with  safety 
from  the  ground.  There  were  nine  specifica- 
tions of  contributory  negligence,  but  the  fore- 
going general  statement  BnbBtantlally  covers 
them  all,  in  so  for  as  they  were  sostalned 
evidence  and  relied  upon  in  argomenL 

PlaintifCs  testimony  and  that  ot  his  wit- 
ness MlUer  tended  to  prove  his  allegations 
as  to  Wilson's  persistence  in  disobeying  the 
orders  of  the  engineer  and  the  roles  of  the 
company  in  moving  the  engine,  and  that  it 
bad  been  treqaently  r^rted  to  Charles 
Sykes,  defendant's  foreman,  who  bad  charge 
of  that  department  of  labor.  Th^  testified 
that,  before  going  out  on  his  last  trip,  plain- 
tiff objected  to  taking  Wilson  as  his  fireman, 
saying  to  the  foreman,  "If  you  don't  remove 
this  man,  he  Is  either  going  to  cause  me  to 
hurt  somebody,  or  he  will  tear  me  up" ;  that 
the  foreman  told  him  to  take  Wilson  on  and 
that  he  would  give  him  another  fireman  on 
the  next  trip. 

Upon  the  issues  as  to  Wilson's  unfitness  for 
the  reason  alleged,  and  as  to  the  fact  thereof 
having  been  reported  to  Sykes,  the  foreman, 
there  was  sharp  confilct  In  the  testimony. 
Only  the  plaintiff  and  his  witness  Miller  tes- 
tified to  the  affirmative  of  these  Issues,  while 
some  five  or  six  engineers,  the  cohductor  of 
plaintiff's  train;  and  others  testified  that  Wil- 
son was  a  good  and  obedient  fireman;  and 
the  foreman  denied  that  any  report  of  the 
alleged  objection  to  Wilson  as  a  fireman  had 
ever  been  made  to  him,  saying  that,  if  such 
report  had  been  made,  he  would  not  have 
kept  him  In  the  service  two  minutes.  He  ad- 
mitted, however,  that  plaintiff  had  complain- 
ed at  Wilson's  inability  to  keep  the  engine 
hot 

Plaintiff  testified  that  he  got  upon  the  flat 
car  to  signal  WUson  to  stop,  and  tliat  he 
sat  down  on  the  corner  of  the  car  to  make 
himself  safe,  and  gave  the  signal;  that  his 
position  was  a  safe  one.  If  the  train  had  not 
been  stopped  so  suddenly  and  violently.  On 
the  other  hand,  defendant's  testimony  tended 
to  show  that  Wilson  was  not  running  the 
train  in  disobedience  of  plaintiff's  orders,  but 
at  his  special  request,  and  that  the  signal 
wMch  caused  him  to  put  on  the  emergency 
brakes  was  given  by  Robert  Whlt^  a  brake- 
man. 

Upon  the  close  of  all  the  testimony,  the 
company  moved  for  a  directed  verdict  on  the 
following  grounds:  "First  There  Is  no  proof 
of  negligence  upon  which  the  plaintiff  can  re- 


cover. Second.  There  is  no  proof  «C  willful- 
ness upon  which  the  plaintiff  can  recover. 
Third.  The  entire  testimony  shows  that  the 
accident  and  resulting  injury  to  plaintiff  was 
caused  or  contributed  to  by  plalntifPs  own 
negligence.  BV}nrth.  The  entire  proof  shows 
that  the  accident  and  resulting  Injury  to 
plaintiff  were  due  to  acts  of  omission  of  a 
fellow  servant  or  fellow  servants."  The  mo- 
tion was  refused,  and,  after  hearing  the  ar- 
guments and  the  judge's  charge,  the  Jury 
rmdered  a  verdict  for  plaintiff  for  |iO,O0OL 
From  jadgment  thweon,  the  eompaiiy  ap- 
pealed. 

[1]  The  foregoing  statement  of  the  issues 
and  evidence  shows  that  there  was  no  error 
In  refusing  the  motion  to  direct  the  verdict. 
It  would  be  a  useless  consumption  of  time 
to  enter  upon  any  lengthy  consideration  of 
the  law  and  the  evidence  to  show  the  cor- 
rectness of  our  conclusion  that  under  tbe 
decisions  of  this  court,  there  was  testimony 
which  compelled  the  submission  to  the  Jury 
of  all  the  issues  raised  by  the  pleadings.  In 
deference,  however,  to  the  very  earnest  ar- 
gument of  the  learned  counsel  for  appellant 
we  notice  the  points  which  they  haye  spe- 
dally  pressed  upon  the  attention  of  the  court 
The  first  of  these  Is  tliat,  upon  consideration 
of  all  the  testimony  In  the  case,  the  Issue  of 
punitive  damages  should  not  bare  been  sent 
to  the  Jnry.  The  specific  point  urged  in  this 
connection  la  that  assuming  the  truth  of 
plaintiff's  testimony  as  to  Wilson's  unfitness 
and  Ms  report  thereof  to  Sykes,  the  latter's 
conduct  in  retaining  Wilson  in  the  service 
mnst  be  Judged  In  the  light  of  the  testimony 
of  tbe  five  or  six  engineers  and  others  who 
testified  as  to  Wilson's  fitness  and  efficiency. 
That  argument  would  be  of  great  force,  if  we 
had  Jurisdiction  to  dedde  questions  of  fact; 
but  we  are  only  permitted  to  say  whether 
there  was  any  evidence  Arom  which  a  reason- 
able Juror  could  have  inferred  a  reckless  or 
conscious  disregard  of  plaintiff's  right  to  a 
competent  fireman  to  assist  him  and  of  de- 
fendant's duty  to  famish  him  such  an  one. 
It  must  not  be  forgotten,  however,  that  Sykes 
does  not  attempt  to  excuse  his  keeping  Wil- 
son in  the  service  on  the  ground  suggested, 
to  wit  that  he  had  investigated  the  cliarge 
and  found  it  untrue.  On  the  contrary,  be 
testified  that  no  such  report  had  been  made 
to  him;  but  that  If  it  had  been,  it  would 
have  been  his  dn^  to  investigate  It  and,  if 
found  to  be  true,  to  take  Wilson  out  of  the 
service.  He  also  testified  that,  if  such  re- 
port had  been  made,  Wilson  would  not  have 
been  left  in  the  service  two  minutes.  Assum- 
ing, then,  as  we  must,  that  the  report  was 
made  and  that  it  was  true,  and  that  against 
plaintiff's  objection  and  protest  he  was  or- 
dered to  take  Wilson  out  with  him  as  Are- 
man,  and  that  he  did  so.  under  promise  of 
being  given  another  on  his  next  trip,  it  cer- 
tainly cannot  be  said  that  this  testimony 
would  not  support  a  reasomtbiejuf eiwee  of 
Digitized  by  VjO< 
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a  reckless  or  consdoua  neglect  of  the  daty 
to  famish  plalntUF  with  a  reaaonably  salt- 
able  and  competent  fireman. 

[t]  The  next  contention  which  we  notice  Is 
that  the  only  rational  conclusion  which  can 
be  drawn  from  all  the  evidence  Is  that  the 
signal  whidi  caused  the  emergency  brakes 
to  be  put  on  was  given  by  Robert  White,  a 
brafeanan,  for  whose  negligence,  being  a  fel- 
low servant  of  plaintiff,  defendant  is  not  lia- 
ble. Here,  again,  counsel  have  overlooked  a 
conflict  in  the  evidence.  While  defendant's 
testimony  does  tend  strongly  to  support  that 
conclusion,  the  plaintiff  and  Ms  witness  Mil- 
ler both  testified  that  the  plaintiff  himself 
gave  the  signal  to  stop,  and,  In  response  to 
that  signal,  the  emergency  brakes  were  ap- 
plied. Therefore  it  was  a  disputed  question 
of  fact  whether  the  emergency  brakes  were 
applied  on  the  signal  from  the  plaintiff  or  on 
that  given  by  the  brakeman. 

What  has  Jnst  been  said  disposes  of  the 
following  assignment  of  error:  That  having 
charged  the  jury  that  plaintiff  could  not  re- 
cover, if  his  Injury  was  caused  by  the  negli- 
gence of  any  other  member  of  the  crew  than 
the  fireman,  and  plaintiff  having  testified  and 
ail  the  evidence  having  shown  that  the  injury 
ms.  caused  by  the  application  of  the  emer- 
gen(7  brakes  on  the  signal  from  the  brake- 
man,  the  court  erred  In  refusing  the  motion 
^or  a  new  trial. 

[3]  Appellant  complains  because  the  court 
admitted  testimony  of  specific  instances, 
other  than  that  alleged  In  the  complaint,  of 
Wilson's  meddling  with  the  engine.  The 
ground  of  objection  to  this  evidence  was: 
"There  la  no  allegation  like  that  in  the  com- 
plaint." Turning  to  the  complaint,  we  find 
the  following  general  allegation:  "Wilson  had 
a  habit  of  tampering  with  the  engj.ne 
•  «  *  and  of  moving  the  train  wlthont  au- 
thority *  *  *  and  had  Iieen  doing  such 
unauthorized  acts  long  prior  to  the  date 
above  mentioned."  The  testimony  was  ad- 
missible under  this  general  allegation.  The 
ground  now  taken  that  evidence  of  specific 
Instances  of  meddling  with  the  engine  was 
inadmissible,  because  notice  thereof  was  not 
brought  home  to  the  company,  cannot  be  con- 
sidered, because  that  ground  of  objection  was 
not  made  on  circuit 

Upon  the  same  principle,  the  exception 
which  assigns  error  in  allowing  plaintiff  to 
testify  that  other  employes  had  complained 
to  foreman  Sykes  of  Wilson's  incompetency 
most  be  overruled.  The  ground  of  objection 
was  that  there  was  no  allegatloh  like  that  in 
the  complaint  But  the  testimony  was  ad- 
missible under  the'  general  allegation  that 
defendant  knew  of  Wilson's  unfitness,  and 
that  the  same  liad  been  repeatedly  reported 
to  its  officers. 

(4]  Appellant's  next  complaint  Is  that  the 
Judges  charged  the  jury  that  the  burden  was 
upon  the  defendants  to  establish  every  mate- 
rial allegation  of  the  defense  of  contributory 
negligence;  the  contention  being  that,  as 


there  were  nine  specifications  of  contributory 
n^llgence,  the  charge  required  the  proof  of 
each  and  every  one  of  them,  whereas  the 
proof  of  one  was  enough  to  defeat  a  recovery. 
Examination  of  the  charge  shows  that  the 
same  burden  was  placed  upon  the  plaintiff — 
that  he  must  prove  every  material  allegation 
of  his  complaint,  which,  as  a  general  state- 
ment of  the  law,  Is  not  incorrect  But  it  also 
appears  from  the  charge  that  the  jury  were 
specially  instructed,  three  or  four  times,  that 
plaintiff  could  not  recover,  if  he  was  guilty  of 
negligence  "in  any  one  or  more  of  the  particu- 
lars" specified  in  the  answer.  From  this,  we 
are  satisfied  that  the  jury  were  not  misled  by 
the  general  statement  complained  of. 

[B]  At  the  conclusion  of  the  arguments  to 
the  Jury,  plaintiff's'  attorneys  announced  that 
they  would  not  ask  a  verdict  for  punitive 
damages.  In  response  to  this  announcement 
the  Judge  charged  that  the  jury  must  exclude 
punitive  damages  from  their  consideration. 
Appellant  contends  that  it  was  error  to  allow 
plaintiff's  attorneys  to  withdraw  his  claim 
for  punitive  damages  after  he  had  had  the 
benefit  of  it  throughout  the  trial  and  in  the 
argument  to  the  Jury.  The  record  falls  to 
show  that  appellant  Interposed  any  objection 
in  the  court  below,  or  that  the  court  made 
any  ruling,  upon  which  this  exception  can  be 
based.  So  far  as  the  record  shows,  it  may  be 
Inferred  that  the  course  adopted  by  plalntlfTs 
attorneys  was  acquiesced  in  by  defendant's 
attorneys.  But  passing  by  this  defect  in  the 
record,  we  fail  to  see  wherein  appellant  was 
prejudiced.  If  there  had  been  no  testimony 
upon  which  punitive  damages  could  have  been 
recovered,  appellant's  contention  would  be 
sound,  because  the  jury  were  Instructed  that 
contributory  negligence  Is  no  defense  to  a 
reckless  or  willful  tort  Therefor^  in  the 
absence  of  any  such  testimony,  re^ndent 
could  not  have  sustained  the  verdict  on  the 
ground  that  under  the  Instructiona  of  the 
court  no  punitive  damages  had  be^  award* 
ed,  because,  although  the  court  might  assume 
that  the  Jury  had  obeyed  the  Instruction  and 
had  not  awarded  any  punitive  damages,  still 
the  question  would  be  left  open,  with  no  way 
of  finding  out  whether  the  Jury  had  denied 
to  the  defendant  the  benefit  of  the  plea  of 
contributory  negligence  on  the  ground  that 
the  Injury  was  Inflicted  recklessly,  willfully, 
or  wantonly.  But  as  there  was  testimony  to 
support  such  a  finding,  the  withdrawal  of  the 
claim  was  favorable  rather  than  prejudicial 
to  defendant  We  see  no  reason  why  a  plain- 
tiff should  not  be  allowed  to  prove  that  a 
tort  was  recklessly,  willfully,  wantonly,  or 
maliciously  inflicted  merely  for  the  purpose 
of  defeating  the  defense  of  contributory  neg- 
ligence. 

[6]  When  the  jury  were  Impaneled,  the 
court  ordered  the  sheriff  to  take  charge  of 
them  and  keep  them  together.  On  the  first 
day  of  the  trial,  when  the  court  had  adjourn- 
ed for  dinner,  and  after  the  judge  and  mostr 
of  those  in  attendance  l»^|ti@$s^^Ji:4ulOh|LC 
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courtroom,  and  wblle  the  plaintiff,  bia  wife, 
and  a  few  othen  remained,  tbe  lAierlff  alao 
being  present,  sereral  of  the  Jurors  went  to 
where  Qie  plaintiff  was  sitting  and  shook 
hands  with  him  and  talked  with  hlnu  One 
of  than  either  picked  op  a  dgar  from  the 
floor  and  banded  It  to  him  or  gaTO  him  a 
dgar  and  atnick  a  match  and  assisted  him  to 
light  It.  This  was  obserred  by  two  of  de- 
fendants' attorn^  from  the  opposite  side  of 
the  room.  They  called  tbe  sheriff's  attention 
to  what  was  going  on  and  admonished  him 
that  It  was  bi  Tlolatlon  of  the  courtfs  order. 
Wtaerenpon  the  sheriff  sent  the  jury  to  their 
rooms  until  plaintiff  was  removed  from  the 
courtroom.  During  the  dinner  hour  of  the 
next  day,  being  tbe  day  on  which  tbe  verdict 
was  rendered  and  prior  to  ttie  rendition  there- 
of one  of  the  Jurors  wu  seen  by  one  of  de- 
fendants* attorneys  on  the  public  sgnare, 
near'  tbe  courthouse,  talking  to  another  per^ 
son,^  wbo  was  not  a  member  of  the  panel.  He 
had  been  allowed  to  separate  from  the  panel 
and  speak  to  this  person  without  being  ac- 
companied by  a  bailiff.  Neither  Incident  was 
brought  to  the  attention  of  tbe  court  nntn 
after  the  rerdlct  was  rendered,  when  defend- 
ant's attorneys  presented  affidavits,  settii^ 
forth  tbe  fact  abovte  stated  as  a  bads  of  one 
of  their  grounds  for  a  new  trial  PlalntUTs 
attorneys  objected  to  tbe  consldmtlon  of 
the  affldavita,  because  they  had  not  been  serv- 
ed upon  them  four  days  before  the  tamrlng 
of  the  motion.  They  have  given  tbe  proper 
notice  that  they  would  aric  this  court  to  sus- 
tabi  tbe  Judgment,  If  necessary,  upon  tbe 
ground  that  the  circuit  court  should  not  bare 
beard  the  affidavits  for  the  reason  stated. 
There  Is  no  statute  or  rule  of  court  which 
requires  tbe  service  upon  opposing  counsel 
of  the  affidavits  touching  sncb  matters  four 
days  before  the  bearing.  Tt^  drcumstances 
might  require  a  much  diorter  time.  Suppose, 
for  instance,  that  such  an  Irregularity  should 
occur  In  tbe  trial  of  a  case  only  a  few  hours 
before  the  court  has  to  adjourn  for  the  term 
by  operation  of  law;  in  that  event.  It  must 
be  brought  to  tbe  attention  of  tbe  court  on 
short  notice  or  not  at  all.  There  was  no 
error  In  hearing  the  affidavits. 

[7]  Nor  was  there  error  In  overruling  the 
motion.  While  the  conduct  of  tbe  Jurors  was 
in  violation  of  tbe  courf  s  order,  and  they 
and  the  sheriff,  or  his  balllfft,  who  had 
charge  of  them,  were  reprdienslble  for  doing 
and  permitting  It,  and  wliile  they  abould  have 
been  r^rlmanded  or  dealt  with  more  severe- 
ly, if  thdr  conduct  was  wlUfdl,  still  the  ap- 
pelant waived  its  right  to  take  advantage  of 
It  by  falling  to  bring  It  to  tbe  attention  of 
tbe  court  more  promptly  after  It  was  ob- 
served. Parties  will  not  be  allowed  to  specu- 
late on  diuKes  by  wltlilioldlng  Information 
of  such  Irregularities  until  after  verdict 
found,  and  then  bring  tliem  forward  or  not  as , 
they  may  make  for  or  against  them.  If 
either  inddoit  bad  been  brought  to  tbe  atten- 
tion of  the  court  at  the  first  opportunity,  to 


wit,  upon  tbe  reassembling  of  tbe  court  in 
the  afternoon,  It  might  have  been  Investi- 
gated, and,  according  to  the  result  of  the  in- 
vestigatim,  in  tbe  exercise  of  Its  discretion, 
the  court  might  have  ordered  tbe  trial  to 
proceed,  after  proper  caution  and  InBtmctton 
to  the  Jury;  or  it  might  have  wltlidrawn  the 
case  from  that  Jury  and  impaneled  another: 
or  it  might  have  withdrawn  It,  and  continued 
It  to  the  next  term  as  the  drcumstances 
would  have  pamitted  or  required.  The  dis- 
position of  complaints  of  such  Irr^ularlties 
must  neceaattrlly  be  left  to  the  Judgment  and 
discretion  of  the  presiObig  Jud^  who,  being 
In  the  atmosphere  of  tbe  trial,  Is  In  mach 
better  position  than  this  court  to  determine 
whether,  all  things  coneAdered,  they  have  re- 
sulted in  injury  or  prejudice  to  tiie  party 
complaining.  Therefore  this  court  will  not 
interfere  with  tbe  dedatoh  in  such  matters, 
unless  It  is  made  to  aiqpear  deariy  tiiat 
it  was  erroneous  and  prejudicial. 

[I]  Much  has  been  said  by  counsel  fbr  ap- 
pellant about  tbe  size  of  the  verdict  In  this 
case.  Unquestionably,  it  is  a  very  large  ver^ 
diet  But  If  a  verdict  which  Is  only  moder- 
ately excessive  is  allowed  to  stand,  tbe  trial 
Judge  is  alone  responsible;  for  he  akme  is 
vested  with  power  and  discretion  to  set  It 
aside,  absdutdy  or  conditionally.  This  court 
has  no  power  to  do  so,  unlese^  as  was  said  In 
Blng  V.  Balbnad  Co.,  86  S.  a  SSO,  68  S.  SL 
645,  it  is  BO  excessive  as  to  warrant  the  con- 
dnsion  that  tbe  drcult  Judge  abused  bis  dis- 
cretion In  refusing  to  grant  relief  against  it. 
In  that  event,  this  court  would  have  the 
power  to  set  it  aside,  because  a  verdict  whicb 
is  BO  excessive  as  to  warrant  the  inference 
that  It  Is  the  result  of  caprice,  passion,  pre- 
judice, or  other  considerations  not  ftnmd  in 
the  evidence.  Is  without  authority  of  law. 
and  it  would  be  manifest  error  of  law  to  re- 
fuse to  vacate  it  To  allow  such  a  verdict  to 
stand  would  be  a  Just  r^roacb  upon  the  ad- 
ministration of  Justice. 

[I]  But  In  considering  tbe  size  of  tbe  ver- 
dict, we  must  not  overlook  the  fact  that 
plalntifTs  injury  was  severe  and  bis  conse- 
quent damages  were  great  At  the  date  of 
his  Injury,  be  was  a  young  man  in  good 
health.  35  years  old,  with  a  wife  and  children 
d^endent  upon  him  for  their  support,  and  be 
was  earning  from  $150  to  ^00  a  moi^ 
Now  he  is  totally  and  permanently  disabled, 
not  evea  able  to  turn  himself  In  bed  without 
assistance,  and,  according  to  the  evidence,  be 
Is  doomed  for  the  balance  of  his  life  to  suffer 
pain  of  body  and  necessarily,  also,  that  an- 
guish of  mind  which  is  consequent  upon  his 
physical  snffering  and  tbe  contemplation  of 
bis  helpless  and  hopeless  condition. 

Affirmed. 

GARY,  G.  3^  and  WATTS  and  FRA8ER. 
JJ.,  concur. 

On  Bdiearing. 

HYDRICK,  J.  Upon  the  filing  of  the  pe- 
tition for  rehearing,  in  defe^^^^^^nt- 
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est  request  of  counsel  for  appellent,  we  care- 
fully re-eiamlned  the  record  and  the  argn- 
m«its  of  counsel  in  the  light  of  the  allega- 
tions of  the  petition  and  the  argument  In 
support  thra^.  Bat  we  have  not  discovered 
that  any  material  fact  or  principle  of  law 
was  overlooked  or  disregarded  in  tbe  orig- 
inal consideration  of  the  case. 

The  third  [mragraph  of  the  petition  is  as 
follows:  "With  reference  to  exceptions  13 
and  14,  petitioner  desires  to  present  to  the 
attention  of  the  court  one  fact  which  the 
decision  in  the  case  has  brought  forward,  and 
which  possibly  has  not  heretofore  been  no- 
ticed in  the  Important  bearing  which  it  now 
occupies.  In  passing  upon  the  question  of 
the  im^oper  conduct  of  the  Jurors,  .the  court 
says:  'Neither  incident  was  brought  to  the 
attention  of  the  court  until  after  the  Terdict 
was  rendered,  when  defendant's  attorneys 
presented  afQdavlts  setting  forth  the  facts 
above  stated,  as  the  basis  of  one  of  their 
grounds  for  a  new  trial.'  The  fact  Is  that 
immediately  following  the  Incident  observed 
in  the  courtroom,  as  soon  as  counsel  for 
your  petitioner  could  gain  access  to  his  hon- 
or, the  circuit  judge,  the  facta  were  laid  be- 
fore him ;  no  time  was  lost,  but  he  was 
folly  apprised  of  the  situation  before  the 
reassembling  of  the  court  in  the  afternoon, 
and  we  wish  to  impress  upon  this  court,  the 
fact  that  there  was  no  attempt  on  the  part 
of  counsel  for  your  petitioner  to  speculate 
by  withholding  information  which  it  was  be- 
lieved the  drcult  judge  should  be  supplied 
with.  It  seems  now  unfortunate  that  the 
record  does  not  show  this  fact.  So  far  as 
counsel  for  your  petitioner  can  recall,  no 
contention  has  been  made  in  the  case  by 
opposing  counsel  that  this  was  not  done,  and 
certainly  could  not  have  been  made  before  the 
circuit  judge,  or,  if  made,  have  affected  his 
mind,  because  he  was  well  aware  of  the 
fact  that  the  matter  had  been  brought  to 
his  attention.  This  case  Is  not  of  ordinary 
concern;  It  Is  of  the  most  vital  moment, 
and  in  the  judgment  of  petltlon^'s  counsel 
one  in  which  the  verdict  was  clearly  the  re- 
sult of  undue  sympathy  on  the  part  of  the 
jury.  The  verdict  does  not  represent  a  dis- 
passionate assessment  of  damages.  There- 
fore, In  considering  the  present  question,  it 
Is  vital  for  this  court  to  take  into  considera- 
tion every  incident  that  might  have  bearing 
on  the  verdict.  As  we  have  already  stressed 
in  the  ailment  before  this  court  and  in  our 
printed  brief.  It  was  obviously  Impossible 
for  your  petitioner's  counsel  to  produce  evi- 
dence of  the  nature  of  the  communication 
with  tbe  Jurors.  And  more  important  still, 
notice  should  be  taken  of  the  fact  that  plain- 
tiff could  have  explained  the  transaction,  or 
the  court  could  have  Inquired  into  it  Noth- 
ing was  done,  and  the  fact  stands  of  improp- 
er conduct  and  tlto  violation  of  an  order  of 
the  court  Vfe  therefore  earnestly  beg  that 
the  court  will,  if  necessary,  give  to  your 
petitifmer  the  benefit  of  a  farther  report  from 


his  honor,  the  drcutt  Judge,  so  that  the  rec- 
ord In  the  cause  may  show  the  fact  which 
this  court  now  regards  as  vital — that  the  im- 
proper conduct  on  the  part  of  the  Jury  com- 
plained of  was  brought  to  tbe  attention  of 
the  conrt  Under  the  drcumstances  appear- 
ing in  this  case,  we  feel  impelled  to  urge 
upon  the  court  petitioner's  principal  conten- 
tion, which  embodies  every  spedflc  contm- 
tlon  relied  upon  by  the  argument  of  the  ap- 
peal ;  that  Is,  that  upon  the  whole  case, 
where  It  ai^ears  that  In  the  Ught  most  fa- 
vorable to  the  plaintiff  upon  the  Issues  in- 
volved there  Is  barely  a  scintilla  of  evidence, 
this  court  should  apply  tbe  most  rigid  test 
in  measuring  plalntifTs  right  to  recover  sach 
a  verdict  as  that  rendered  here,  and  should 
not  hesitate  to  afford  some  relief  from  what 
must  be  apparent  as  a  recovery  palpably 
against  the  law  applicable  and  the  evidence 
adduced  on  the  trial." 

A  short  time  after  filing  the  petition,  Mr. 
E.  J.  Best  one  of  plaintiff's  attorneys,  wrote 
each  member  of  the  court  as  follows:  "Sirs: 
I  am  at  a  loss  to  know  bow  to  proceed  in 
tbe  case  of  H.  O.  Hoggins,  naintiff-Bespond- 
ent,  V.  Atlantic  Coast  line  Ballroad  Com- 
pany, Defendant-Appellant,  now  pending  be- 
f<nre  your  honorable  court  on  a  petition  for 
a  rehearii^.  The  affidavit  of  Hon.  R.  El 
Copes,  presiding  judge,  abows  the  facts 
stated  in  paragraph  8  of  the  petition,  to  the 
effect  that  connsd  for  the  defendant  railroad 
company  called  to  tbe  attention  of  the  trial 
judge  tbe  ao-called  or  alleged  ntfacondnct  of 
Jurors,  are  absolutely  fiilse  and  untrue. 
Judge  Oopes  states,  in  the  form  of  affidavit, 
herewith  Inclosed,  that  be  bad  no  knowledge 
whatever,  of  any  kind,  that  any  alleged  mla* 
conduct  on  the  part  of  Jmors  had  taken  idac^ 
until  his  attration  waa  called  to  the  fact 
about  a  week  after  the  trial  had  ended.  If 
this  be  true  then  it  is  a  matter,  which  I  re- 
spectfully submit  this  honorable  court  ebonld 
investigate  upon  its  own  motion  and  reqwn- 
slblUty ;  such  statements  by  practitioners  of 
this  honorable  court  should  not  go  unnoticed. 
A  palpable  wrong  and  injustice  can  be  done 
a  successful  litigant  by  petition  for  rehear- 
ing if  all  kind  of  ex  parte  statements  are  per- 
mitted to  be  made,  which  are  calculated  to 
influence  the  court  I  am  writing,  as  I  stat- 
ed, asking  for  suggestion  as  to  the  mode  of 
procedure  to  be  adopted  under  these  extraor- 
dinary circumstances,  and  I  will  thank  the 
court  to  confer  In  regard  to  what  Is  the 
proi>er  course  for  me  to  pursue  under  tbe 
circumstances.  I  am  de^rous  of  protecting 
tbe  Tights  of  my  client  to  the  fullest  but  do 
not  desire  to  violate  any  rules  of  procedure 
or  tbe  practice  which  does  and  ought  to 
obtain  before  your  honorable  court  Para- 
graph 3  of  the  petition  for  a  rehearing  Is 
equivalent  to  presenting  absolutely  new  evi- 
dence on  the  part  of  the  railroad  company  by 
ex  parte  affidavits  without  the  right  of  plain- 
tiff-respondent or  Us  attogn^a^^^^efj^^ 
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•ame  absoliitelir  wMcb  can  lie  dnw  in  the 
ease  imder  conalderatlcnL" 

In  Ids  affidavit,  wblch  accompanied  Bfr. 
Best*  s  letter,  Judge  Copes  said  tbat  tbe  al- 
leged mlfloondnct  of  the  Jorora  was  not 
brought  to  bis  attention,  privately  or  offi- 
cially, until  the  hearing  of  the  motion  for.a 
new  trial,  which  was  about  a  wbA  after 
the  rendition  of  the  verdict.  In  r^ly  to  Mr. 
Best's  letter,  the  court,  through  a  letter  of 
the  Chief  Justice,  advised  him  that  he  should 
send  a  copy  of  the  letter  which  he  had  ad- 
dressed to  the  members  of  the  court  and  a 
copy  of  the  affidavit  of  Judge  Copes  to  the 
attorneys  for  the  appellant  Upon  rec^pt  of 
copies  of  this  letter  and  affidavit,  the  attor- 
neys for  tbe  appellant  submitted  affidavits  of 
Mr.  G.  A.  Best  and  Mr.  Ludau  W.  McLe- 
more  to  the  effect  that,  as  soon  as  they  could 
get  tbe  opportunity  to  do  so,  after  they  bad 
observed  the  conduct  of  the  Jurors  in  ques- 
tion, and  before  any  other  step  was  ta^en  in 
the  trial,  at  the  suggestion  of  Mr.  P.  A.  Wil- 
cox, their  senior  associate,  to  whom  they 
had  reported  tbe  Incident,  they  went  to  Judge 
Copes,  in  his  private  office,  and  told  him 
what  th^  had  se^,  as  afterwards  set  out 
In  thsit  affidavits  on  the  motion  for  a  new 
trial ;  that  the  judge  stated  that  he  was 
glad  they  had  done  so,  and  that  he  would 
bear  it  In  mind;  tbat  he  did  not  suggest 
or  require  tbat  it  should  be  brought  to  Ms 
attention  in  open  court.  Mr.  Wilcox,  in  his 
affidavit,  affirms  that  they  mentioned  the 
Incident  to  him,  and  that  be  advised  them  to 
inform  the  presiding  Judge  of  It  privately, 
and  suggest  to  him  that.  If  he  thought  best, 
it  would  be  brought  to  his  attention  In  open 
court;  tbat  tbey  went  to  the  Jndge's  private 
office,  andf  on  returning,  reported  to  him  tbat 
they  bad  carried  out  bis  Instructions.  There- 
after, In  consequence  of  the  letter  of  Mr.  E. 
J.  Best.  Mr.  Wilcox  and  his  associates  de- 
manded an  investigation  of  their  conduct  by 
this  court 

^ese  Inddenta  have  suggested  the  adTts* 
aMUty  of  our  calling  attention  to  the  prac^ 
Uce  and  procedure  In  tmdti  matten,  which 
has  long  prevailed  and  received  tbe  sanction 
of  the  bench  and  bar,  and  the  Importance 
of  adhering  to  it,  In  order  tbat  Ill-advised 
action  on  tbe  part  of  monbers  of  the  I>ar 
may  be  avoided  In  fntnre. 

[II]  A  petition  for  rehearing  ia  ex  parte. 
It  has  never  been  the  practice  to  serve  no- 
tice or  tbe  grounds  thoceof  on  opposing  coun- 
sel It  is  deid^ed  to  give  counsel  tbe  op- 
portunity to  bring  to  tbe  attention  of  tbe 
court  matters  of  law  or  of  taxt  wbicb  coun- 
■ei  who  file  it  thinlE  tbat  the  court  baa  over- 
looked or  disregarded  In  Its  consideratl(m  of 
the  case.  It  Is  not  intended  tbat  It  shall  be 
taken  advantage  of  to  reargue  questions 
which  were  fully  argued  at  tbe  bearing  and 
were  considered  and  decided  by  the  court 

[11]  The  grounds  of  the  petition  should 
tlierefore  state,  as  condsely  as  possible,  tbe 


matter  of  fut  or  prlnelbile  of  lav  which  ttw 
court  la  -mppoeed  to  bave  oredooked  or  dis- 
regarded. If  counael  derire,  Qaj  may  sub- 
mit argument  In  rnKwrt  of  tbe  grounds,  but 
It  should  be  separate  and  apart  from  the 
grounds  tbemseilTeB,  and  not  Incorporated  In 
or  commingled  with  them.  The  two  should 
be  kept  as  separate  and  distinct  as  the  ex- 
ceptions, or  grounds  of  appeal,  and  tbe  or* 
gument  on  appeal. 

We  have  declared  in  numerous  cases  tbat 
we  are  bound  by  the  "case,"  as  prepared  for 
the  bearing  of  the  appeal  in  this  court,  and 
tliat  we  will  not  consider,  or  allow  to  in- 
fluence our  decision,  anything  that  counsel 
may  say  in  argument,  or  otherwise,  which  is 
not  based'  upon  the  "case."  We  do  not  con- 
sider statements  found  in  the  exceptions,  un- 
less they  are  supported  by  tbe  facts  stated 
in  the  "case."  Of  course,  either  side  may 
rely  upon  anytliing  which  is  fairly  inferable 
from  what  is  in  the  "case."  In  view  of  this 
frequently  repeated  declaration  of  tbe  court, 
it  was  entirely  useless,  and  not*  In  accord 
with  the  proper  practice,  for  counsel  for  ap- 
pellant to  assert  in  their  petition  tbat  the 
alleged  misconduct  of  tbe  jurors  bad  been 
brought  to  the  attention  of  tbe  circuit  court, 
and  the  statement  ahould  not  have  heea 
made,  because  it  was  admitted^  not  so  stat- 
ed in  the  "cas^"  nor  reasonably  Inferable 
from  what  waa  tbere  stated. 

The  statutes  and  rules  of  court  provide  tbe 
manner  in  wbldi  tbe  "case"  shall  be  agreed 
upon  or  settled  by  tbe  trial  Judge  and  pre- 
pared for  the  hearing  of  ai4>eal8  in  this  court, 
and.  when  It  has  been  so  agreed  upon  or 
settled,  all  parties.  Including  tills  court,  are 
bound  by  it  Therefore  it  behooves  counsel 
to  exercise  due  care  to  see  that  it  contains 
all  that  it  should  and  nothing  that  It  should 
not  to  sustain  their  various  contentions.  If. 
however,  by  accident  mistake,  inadvertence, 
surprise,  or  excusable  neglect  anything 
should  be  omitted  which  should  have  been 
inserted,  or  vice  versa,  the  proi>er  course  is 
to  move  this  court  upon  due  notice  and  affi- 
davits served  upon  opposing  counsel,  to  re- 
commit the  "case"  to  the  circuit  court,  for 
tbe  purpose  of  having  it  corrected — a  mo- 
tion which  this  court  has  the  discretion,  in 
furtherance  of  Justice,  to  grant,  upon  such 
terms  as  may  seem  Just  and  proper.  It  fol- 
lows that  tbe  affidavit  of  Judge  Copes  should 
not  have  been  asked  for  or  given,  because  it 
foreclosed  his  Judicial  attitude  in  relation  to 
the  matter,  when  circumstances  might  bave 
required  that  the  "case"  be  recommitted  to 
him  to  settle  the  dlq>ute  between  the  parties 
upon  the  very  point  upon  which  he  bad 
en  one  of  tbem  an  affidavit  without  tbe  at- 
torneys on  the  other  side  having  bad  an  op- 
portunity to  refresh  his  recollection  about 
tbe  matter  In  dispute. 

On  the  other  hand,  counsel  for  respondent 
should  have  known  tbay^un^,.,tb9  rule 
Digitized  by 
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above  stated,  this  court  would  pay  no  at- 
tatlon  to  tbe  statement  referred  to.  and 
tlterefore  he  violated  correct  practice  In  two 
respects :  First,  In  addressing  any  conunnni- 
cation  to  the  members  of  the  court  apon  the 
subject  at  all.  Second,  having  done,  bo,  in 
not  sending  a  copy  thereof  to  opposing  coun- 
sel. As  a  rule,  subject  to  but  few  excep- 
tions, no  commnulcation  should  be  had  by 
counsel  engaged  In  causes  with  Judges  touch- 
ing matters  pending  before  them,  unless  it 
be  an  ex  parte  proceeding,  without  tbe  knowl- 
edge of  opposing  counseL  The  incidents 
above  narrated  emphasize  the  Importance  of 
a  strict  adherttice  to  this  rule.  If  It  bad 
been  observed,  and  counsel  for  the  re^nd- 
ent  had  been  Invited  to  be  inreBent,  when  tbe 
allied  misconduct  of  tbe  Jurors  was  re- 
ported to  the  prestdlns  Judge,  there  would 
probably  taave  been  no  dispute  about  it  We 
are  not  to  be  understood  aa  holding  that 
everything  should  be  brought  to  the  attention 
of  the  presiding  Ju^e  in  open  court,  because 
tliat  course  might  result  in  prejudice  to  one 
aide  or  the  other.  There  was,  tberefore,  no 
impropriety  In  reporting  the  Incident  in  ques- 
tion to  the  Judge  in  private,  but  opposing  ■ 
counsel  should  have  been  notified,  and  asked 
to  be  present,  when  It  was  done.  But  as  re- 
spondent's counsel  was  not  advised  of  what 
was  done,  and  as  It  la  not  alleged  in  the  pe- 
tition that  it  was  done  In  private  and  with- 
out his  knowledge,  he  probably  and  natural- 
ly interpreted  the  allegation  to  mean  that 
It  was  done  In  open  court  This  may  ex- 
plain, even  If  It  does  not  fully  excuse,  his 
diaracteilzatlon  of  tbe  allegation  as  "abso- 
lutely false  and  untrue."  Possibly,  If  he  had 
communicated  with  appellant'fl  counsel  and 
sought  an  explanation  of  tbe  allegation,  that 
whitA  baa  been  given  would  have  lyipeared 
to  be  satls&ctory.  Tbis  leads  us  to  remark 
Uiat  counsel  Abould  not  be  too  quick  to  Im- 
pugn the  motives  or  tbe  conduct  of  each  oth- 
er. Things  are  not  always  what  they  seem — 
espedally  when  vievred  in  the  fierce  light  of 
conflict  and  through  glasses  colored,  perhaps, 
by  personal  and  professional  zeal  and  in- 
terest 

Being  fully  satisfied  of  the  Integrity  of  the 
counsel  who  have  demanded  an  investigation 
of  their  conduct  at  the  hands  of  tbia  court 
and  being  satisfied,  also,  that  the  unfortu- 
nate drcumstanoe  which  gave  rise  to  tbe  de- 
mand grew  out  of  a  misunderstanding  be- 
tween counsel  for  appellant  and  respondent 
no  investLgatton  Is  deemed  necessary.  We 
take  pleasure  In  saying  that  we  are  quite 
sare  that  tlie  departures  from  the  strictly 
correct  practice  which  we  have  pointed  out 
on  tbe  part  of  counsel  for  hotb.  parties  were 
due  entirely  to  Inadvertence,  without  any 
thougbt  of  impropriety,  or  intention  to  gain 
any  unfair  advantage. 


TbB  petition  Is  diamtssed,  and  Che  stay  of 
remittitur  heretofore  granted  revoked. 


GABT,  a  3^ 
33^  concur. 


and  WATTS  and  FEABBR, 


ass  N.  C.  12S) 

HOLMBS  et  ux.  v.  OABB  st  iL 

(Supreme  Court  of  North  Carolina.   Sept  26, 
1*18.) 

1.  ACEITOWLIOGUXNT  d  20*)— AUTHOBITT  TO 

Take— Disqualification  or  OmcEB. 
The  probate  of  a  deed  was  not  invalid,  be- 
cause the  jastice  ot  the  peace  before  whom  it 
was  takeu  was  tbe  son  ol  the  grantee,  and  aub- 
seguently  acquired  an  Interest  in  the  land  by 
inheritance;  ne  having  no  interest  Teated  or 
contingeot  at  the  time  of  the  conveyance. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  j{  104-111;  Dec  Dig.  {  20.*] 

2.  EsTOFFBL  (fi  3S*)— Bt  Debo~Aftxb-Ao- 
QuntEo  Title. 

Where  the  widow  and  only  daughter  of  a 
decedent  partitioned  hia  lands  between  them, 
the  daughter  and  her  husband  conveyed  tbe 

Kart  allotted  to  her,  and  the  widow  subsequent- 
J  died  intestate  without  having  disposed  of  her 
interest,  tbe  daughter's  grantee  had  title, 
whether  the  partition  was  valid  or  Invalid,  since 
the  daughter,  although  married,  was  estopped 
by  her  deed,  and  tbe  devolution  of  her  mother's 
title  on  her  by  descent  "fed  tbe  estoppel." 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  S  84;  Dec  Dig.  §  35.*] 

Appeal  from  Superior  Court  Greene  Coun- 
ty ;  Allen,  Judge. 

Ejectment  by  Henry  Holmes  and  wife 
against  W.  G.  Carr  and  others.  Judgment 
for  defendants,  and  pialntiffB  appeal.  Af- 
firmed. 

George  M.  Lindsay,  of  Snow  Hill,  for  ap- 
pellants. J.  Paul  Friszelle,  of  Snow  Hill, 
tot  appellees, 

CLARK,  C.  J.  [1]  The  plaintifCs  except 
to  the  admission  of  a  deed  from  them  to 
T.  W.  Carr,  the  father  ot  defendants,  oU 
the  ground  that  tbe  probate  was  Improperly 
taken  by  W.  G.  Carr,  the  son  of  tbe  said  T. 
W.  Carr,  as  Justice  of  the  peace.  Said  pro- 
bate was  taken  by  blm  In  18M,  and  at  that 
time  he  had  no  Interest  In  tbe  property  to 
which  he  succeeded,  together  with  tbe  other 
defendants,  as  heixa  at  law  of  their  father, 
T.  W.  Carr,  who  died  In  1903. 

We  have  numerona  decUdons  that  an  ac- 
knowledgmeat  of  a  deed  by  the  husband  and 
wlfc^  and  pilvy  examination  of  wife,  taken 
before  a  Justice  of  tbe  peace,  omunlssloner, 
or  a  notary,  is  a  Judicial,  or  at  least  a  quasi 
Judicial,  act,  and  that  a  probate  is  void,  If 
taken  before  one  wbo  bas  an  Interest  in  the 
conveyance^  White  v.  Connelly,  105  H.  C. 
65,  11  S.  B.  177;  Long  v.  Crews,  113  N.  a 
256,  18  S.  B.  499 ;  lAud  Co.  v.  Jenaett  128 
N.  a  4,  87  8.  B.  054.  But  this  must  be  a 
pecuniary  Interest  in  the  property  conveyed. 
In  Gregory  v.  Ellis,  82  N.  C.  227,  Dillard,  J., 
says :  "No  Judge,  whether  probate  or  ot^ier. 


•For  etbw  cum  ■••  same  topic  and 
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covHA  take  jnrtsdlctton  of  any  caiue  wherein 
he  was  a  party  or  otherwlae  had  a  pecuniarjf 
ikterett." 

But  In  this  case  W.  O.  Carr,  the  Justice  of 
the  peace^  though  he  has  since  acavired  an 
interest  in  the  property  by  inheritance,  at  the 
time  of  the  conv^rance  had  no  interest;  either 
vested  or  contingent,  in  the  proper^  convey- 
ed. His  father  might  have  sold  It,  or  have 
devised  It  The  mere  fact  of  hla  relationship 
to  one  of  the  parties  to  the  conveyance  does 
not  affect  the  validity  of  the  probate  of  the 
deed  by  him.  In  McAllister  v.  Parcell,  124 
N.  C.  262,  32  S.  E.  716,  this  gnestion  was  di- 
rectly presented,  and  the  conrt  said :  "There 
Is  no  principle  of  law,  nor  precedent,  which 
Invalidates  the  acknowledgment  and  privy 
examination  taken  before  an  officer  who  has 
neither  any  interest  In  the  instrument  nor  Is 
a  party  thereto,  simply  because  he  is  related 
to  the  parties." 

[I]  The  land  beloi^ed  to  Richard  Jones, 
who  died  in  1873,  leaving  Maliala  Jones,  his 
widow,  and  Sarah  Holmes,  the  plaintiff,  his 
daughter,  who  partitioned  the  land  between 
them,  and  they  went  into  possession  of  their 
respective  shares.  In  1894,  wtiile  Mahala 
Jones  was  still  living,  Sarah  Holmes  and 
husband  conveyed  to  T.  W.  Carr  the  part  of 
which  she  was  In  i>osses8lon — the  land  in 
controversy.  Snbsegnently  Mahala  Jones 
died  Intestate,  without  having  disposed  of 
her  land,  leaving  Sarah  Holmes  her  sole  heir. 
The  question  whether  the  partition  was  valid 
or  not  is  immaterial.  Sarah  Holmes  had  no 
title  to  the  interest,  whether  a  divided  or  on- 
divided  Interest,  which  Mahala  Jones  owned 
in  the  land  at  the  time  of  the  deed;  yet 
Sarah  Holmes,  though  a  married  woman,  is 
estopped  by  her  deed,  and  the  subsequent 
devolution  of  her  mother's  title  on  her  by 
descent  "feeds  the  estopp^"  Mordecal's  Lec- 
ture 785;  Zimmerman  t.  BoUnson,  114  N. 
C.  89,  19  S.  B.  lOa 

The  other  ezceptlons  require  no  discuBstoiL 

No  error. 

(WS  N.  C.  188) 

BURNBTT  T.  ATLANTIC  COAST  LINE 
R.  CO. 

(Snpreme  Court  of  North  Carolina,    Sept.  24, 
1913.) 

1.  MASTEB  ANO  SBBVAIVT  ({  100*)~EhfFLOT- 

bb's  Liabiutt  Act. 

•  The  acceptance  of  benefits  from  a  relief 
department  does  not  prevent  a  recovery  of  dam- 
ages for  negligence  under  the  federal  Employ- 
er's Liability  Act  of  1908  (Act  April  22,  1908, 
c.  148,  35  Stat  6B  [U.  8.  Comp.  St  Snpp. 
1911,  p.  1322]). 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  l^O-VtO;  De&  Dig.  I 
100.*] 

2.  Mabtbb  ano  SraVAnT  (|  8T*)— BhCPLonB'B 

Liability  Act. 

Employer's  Liability  Act  April  22,  1908,  c. 
149.  35  Stat.  65  (U.  S.  Comp.  St.  Supp.  1911, 
p.  1322),  creates  no  right  that  did  not  exist  at 


common  law,  since  the  change  of  the  law  as  to 
contributory  negligence,  assumption  of  risk,  and 
negligence  of  a  fellow  servant  only  withdraws  s 
defense,  and  does  not  create  a  new  right. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  138 ;  Dec  Dig.  S  87.*1 

8.  LnoTATiow  OP  Actions  (|  182')— PutAn- 

INO — Emplotxb's  Liabiutt  Act. 

Employer's  LtabilityAct  April  22,  190a  c 
149,  i  ^  3D  Stat  66  (tJ.  8.  Comp.  St  Sopp^ 
1911,  p.  1824),  providing  that  no  action  shaU 
be  mautained  under  the  act  unless  commenced 
within  two  years,  is  a  statute  of  limitation,  and 
not  a  condition  inherent  in,  or  annexed  to,  the 
right  of  action  declared  by  the  act  and  hence 
must  be  pleaded  by  defendant 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  676-680,  682,  685,  705; 
Dee.  Dig.  |  182.*] 

Appeal  from  Superior  Ooort,  Bdgecomba 
County ;  Gllne,  Judge. 

Action  by  General  Burnett  agaliwt  the 
Atlantic  Coast  Line  Railroad  Company. 
From  a  Judgment  in  favor  of  defendant 
plaintiff  appeals.  Reversed. 

This  Is  an  action  to  recover  damages  for 
personal  injury  caused  by  the  negligence  of 
the  defendant,  and  the  only  defense  relied 
on  Is  that  the  plaintiff  has  since  his  injury 
accepted  benefits  from  the  relief  department 
No  statute  of  limitations  has  been  pleaded; 
but  it  is  admitted  that  this  action  was 
commenced  more  than  two  years  after  the 
injury.  It  was  tirOner  admitted  that  the 
complaint  alleges  a  cause  of  action  under  the 
federal  Employer's  Liability  Act,  and  that 
that  act  Is  applicable  to  this  case;  the  point 
in  controversy  being  whether  section  6  of  the 
act  la  a  condition  Imposed  upon  the  right  of 
action  or  a  statute  of  limitation. 

The  fiicts  are  set  out  in  the  judgmmt  ap- 
pealed from,  except  It  is  inadvertntly  stated 
therein  that  an  Issue  of  neglig^ce  was  sub- 
mitted to  the  jury,  when  the  pleadings  show 
that  negligence  was  not  denied,  and  tlie  only 
controverted  fact  was  the  amount  of  dam- 
ages. 

The  jodgmoit  la  as  follows: 

"Tills  cause  came  on  originally  to  be  heard 
before  hla  bimor,  Qeo.  W.  Ward,  Jndge.  and 
a  jury,  at  the  term,  1911,  of  Edge- 
combe Superior  Court  At  tlut  time  the  ques- 
tion of  wbeth»  or  not  the  plaintiff  was  in- 
jured by  the  negligence  of  the  d^endant,  and, 
if  80,  the  amonnt  of  damage  sustained  by 
him  was  submitted  to  the  jury,  and  the  Jury 
found  tlie  Issne  of  ne^gence  in  favor  of  the 
plaintlfC,  and  fixed  his  damages  at  91,00a 
No  judgment  wab  rendered  nvon  the  Ter- 
dlct;  but  by  agreement  the  matter  was  1^ 
open  to  be  furtho:  tieard,  and  judgment 
stgned  at  some  subsequent  term  of  court 
nunc  pro  tunc.  The  reaacm  for  deferring 
jndgnwnt  <a8  stated  to  the  jndge  mdering 
this  judgment  was  that  at  said  former  term 
one  or  more  cases  were  poiding  in  the  Su- 
preme Court  of  North  Oandlna,  the  decision 
of  which  would  aid  the  lower  court  In  a  de- 
termination of  the  case  at  bar. 


•Vorotber  cues      sane  topic  ud  section  NUBIBBR  in  Dec  Ola.  a  Am.  ^^iffMr^9^i^in^)^in'f}^^^*' 
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"The  plaintiff  Burnett  insisted  that,  ad- 
mltdDg  the  Cacts  aet  oat  in  the  defradant^i 
farther  answer,  he  wu  nevertheless  entitled 
to  Jadgment;  the  defendant  Insisting  that, 
taUng  the  fiuita  stated  therein  to  be  tnte,  It 
was  entitled  to  judgment  that  It  go  hence 
wlthoat  day,  etc.  Therenpon  it  was  agreed 
that  the  facts  set  forth  in  the  farther  an- 
siwer  by  the  defendant  were  tme;  but  the 
concliialona  of  law  therein  wore  not  admitted 
by  the  plaintiff.  The  plalntlfl  farther  con- 
tended that  the  contract  called  the  relief 
departmrat  was  invalid  as  matter  of  law, 
and  Jadge  Ward  made  an  entry  on  his  notes 
of  this  admission  and  contention.  It  was 
further  understood  and  agreed  between  the 
XMrties  that  the  exi^enlon  In  paragraph 
•3  of  the  farther -answer,  'Uiat  the  plaintiff 
did  solemnly  make  and  ezecnte  Ills  said  elec- 
tion, and  did  receive  and  accept  vaniec  said 
recolations  an  aggregate  sum  of  |97,'  should 
only  be  taken  as  a  statement  of  fact  to 
mean  that  he  did  receive  checks  or  drafts  ag- 
gregating f97  from  the  relief  fund,  under  the 
terms  of  his  membersh^  in  said  relief  de- 
partment^ and  cashed  and  used  them. 

"The  cause  was  placed  upon  the  motion 
docket  at  the  March  term,  1918,  and  came 
on  to  be  heard  before  bis  honor,.  B.  B.  Gline, 
Judge  presiding,  upon  motion  of  both  plaln- 
tlfl and  defendant  for  Judgmoit  In  favor  of 
eadk,  respectively.  It  was  agreed  that,  if 
the  &cts  stated  in  the  farther  answer  in 
regard  to  the  relief  department,  and  Me 
thinffB  done  in  connacMofi  therewith,  or  mot 
done,  by  both  parttea  were  not  »  Itor  Ut  re- 
oovery  &v  plaMiff  in  thit  eiue,  then  the 
court  was  to  render  judgment  in  his  fhvor 
for  91.000  and  costs ;  but  if  Hiey  oonstitated 
a  bar  to  a  recovery  by  him,  then  the  judg- 
ment was  to  be  roidered  In  favor  of  the 
defendant 

"The  court  did  not  understand  that  the 
verdict  of  the  Jury  was  to  determine  the  mat- 
ter other  than  to  And  tlie  negligent  act  and 
the  amount  of  damages,  If  any  were  recover* 
able.  Upon  the  argument  before  the  under* 
signed,  the  plaintiff  insisted  upon  the  rendi- 
tion of  a  Judgment  In  his  favor  both  under 
the  acts  of  Congress  as  well  as  under  the 
state  law.  The  defendant  insisted  that  the 
federal  statutes  were  not  applicable,  and 
that  It  was  entitled  to  Judgment  under  the 
decision  of  King  v.  Bailroad,  167  N.  G.  44, 
72  S.  B.  801,  and  other  decided  cases. 

"Treating  the  facts  set  forth  in  the  fur- 
ther answer  as  true,  except  as  qualified 
above,  and  which  are  made  a  part  of  this 
Judgment  as  fully  as  though  they  were  set 
forth  herein,  the  court,  upon  consideration 
of  federal  statutes,  the  decision  of  the  Su- 
ineme  Court  of  the  United  States  in  the 
case  of  Philadelphia,  Baltimore  ft  Wash- 
ington  R.  B.  Co.  v.  Schubert,  224  U.  S.  603, 
32  Sup.  Ct  589,  66  L.  Ed.  911,  and  other 
cases,  is  of  the  opinion  that  they  cannot  aid 
the  plaintiff  to  a  recovery. 

"As  the  court  understands  the  application 


of  the  dedaion  In  King  v.  Ballroad,  supra, 
to  this  oase^  the  plaintUF,  under  the  facts  ap- 
pearing in  the  further  answer.  Is  estf^ied 
and  precluded  from  a  recovery  against  the 
defendant  in  this  action. 

"It  la  therefore  considered  and  adjudged 
that  the  plaintiff  is  not  entitled  to  recover, 
that  he  take  nothing  by  his  writ,  and  tibat 
the  defendant  go  hotce  without  day. 

"B.  B.  Ollne,  Judge  Presiding.** 

The  plaintiff  excepted  and  appealed. 

O.  M.  T.  Fountain  ft  Son,  of  Tarboro,  for 
appellant  F.  8.  SprnlU,  of  Bocky  Mount, 
for  ap[>eUee. 

ALIiEN,  J.  [1]  It  Is  settled  beyond  con- 
troversy by  the  dedsions  of  the  Supreme 
Court  of  the  United  States  that  the  accept- 
ance of  benefits  from  a  relief  department 
does  not  prevent  a  recovery  of  damages  for 
negligence  under-  the  Employer's  Liability 
Act  of  1908  (Chicago  R.  B.  v.  McOulre,  21» 
U.  S.  649,  31  Sup.  Ct  259.  65  L.  Ed.  828: 
Railroad  v.  Schubert;  224  U.  S.  60S,  32  Sup. 
Ot  689, 66  L  Bd.  011),  and,  as  It  Is  admitted 
that  the  act  is  applicable  to  this  case,  the 
only  Question  presented  by  the  appeal  is 
the  construction  of  section  6  thereof,  wlilch 
reads  as  follows:  "That  no  action  shall 
be  maintained  under  this  act  unless  com- 
menced within  two  years  from  the  day  the 
cause  of  action  acmted." 

If  this  Is  a  statute  of  limitation,  the  de- 
fendant cannot  avail  Itself  of  Its  protection, 
because  of  its  failure  to  plead  the  statute, 
which  is  required  both  under  our  Re  Waal, 
I  S60,  and  under  the  general  Uiw  (1  Wood 
on  limitations,  |  7),  and,  on  the  otiber  hand, 
if  it  is  a  condlticm  Inherent  in  and  annexed 
to  the  right  of  actlmi,  the  defendant  was  not 
required  to  plead  it,  and  it  would  operate 
to  defeat  the  plaintlff'B  action,  which  was 
commenced  more  than  two  years  after  the 
cause  of  action  accrued. 

The  last  principle  Is  illustrated  by  the 
decisions  in  this  state  and  .elsewhere,  under 
Lord  Campbell's  Act  creatiiig  a  right  of  axs 
tlon  for  wnmgfui  death,  and  Is  the  one  In- 
voked by  the  defendant 

It  is  trae  it  has  been  generally  held  by 
the  courts  tbat,  where  a  irtatnte  creates  a 
rl^t  not  known  to  fiie  common  law,  and 
provides  a  remedy  for  its  oiforcement  and 
limits  the  time  within  whldi  the  remedy 
must  be  pursued,  the  remedy  in  such  cases 
forms  a  part  <^  the  right,  and.  If  not  Invoked 
within  the  time,  both  the  remedy  and  the 
right  are  lost  (Bear  Lake  Co.  v.  Garland, 
164  U.  S.  1,  17  Sup.  Ct  7,  41  L.  Bd.  827: 
Negaubauer  v.  Railroad,  92  fiOnn.  184,  99 
N.  W.  620,  104  Am.  St  Rep.  674,  2  Ann.  Gas. 
150;  Rodman  v.  Railroad,  65  Kan.  646,  70 
Pac.  642.  59  L.  R.  A.  706):  bat  this  view 
Is  not  universally  entertained,  as  It  was 
held  otherwise  In  Kaiser  v.  Kaiser,  16  Hun 
(N.  Y.)  602,  and  the  rule  la  at  most  a  rule 

of  construction  adopted  by  the  courts  Xo.aidj 
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In  ascertaining  the  Intent  of  the  legUlatiTe 
body. 

We  must  then  examine  the  act  of  Congress, 
and,  aftor  consUterlng  its  purpose,  the  sub- 
ject with  which  It  deals,  the  language  used, 
and  Its  effect  determine  the  legal  operation 
of  section  6.  Again,  we  turn  to  the  dedslona 
of  the  Supreme  Ooort  of  the  United  States, 
and  find  tbRt  one  purpose  of  Congress  was 
to  adopt  a  uniform  rule  operating  alike  on 
all  employes  of  railroad  companies  engaged 
In  Interstate  commerce,  and  that  one  of  the 
effects  of  the  statute  is  to  supersede  the  laws 
ot  the  states  in  so  far  as  they  cover  the  same 
field.  Mondou  v.  RaUroad,  223  U-  S.  61. 
S3,  32  Sap.  GL  169,  66  L.  Ed.  827,  88  L.  B.  A. 
(N.  S.)  44. 

[2]  The  act  Includes  within  Its  terms  all 
employes  of  railroad  companies  injured  by 
negligence  while  employed  in  interstate  com- 
merce, and  these  may  be  divided  Into  three 
or  four  classes  for  the  purposes  of  this  dis- 
cussion. 

In  the  first  are  those  employes  injured  by 
the  negligence  of  the  company,  when  there 
Is  no  assumption  of  risk,  no  contributory 
negligence,  and  no  negligence  of  a  fellow  serv- 
ant, and  that  there  are  such  employes  is 
exemplified  by  this  record,  from  which  it 
appears  that  the  only  fact  in-  issue,  or  de- 
bated In  this  case,  Is  the  amount  of  damages. 

The  act  of  Congress  creates  no  right  In 
this  class  of  employes  that  did  not  exist  at 
common  law,  as  they  had  the  right  before 
the  act  of  Congress  to  maintain  an  action 
in  the  state  courts,  to  recover  damages  for 
injuries  caused  by  negligence,  and  the  usual 
limitation  upon  the  exercise  of  this  right 
was  three  years. 

In  the  next  class  are  those  employte,  ia> 
Jnred  by  the  negligence  of  the  company, 
who  are  guilty  of  contributory  negligenca 
These  are  permitted  to  recover  damages, 
which  they  could  not  do  at  common  law ;  the 
act  introducing  the  doctrine  of  comparative 
negligence,  Instead  of  that  of  contributory 
negligence. 

The  change  In  the  law  as  to  contributory 
n^lllgence  confers  no  right,  and  la  oper- 
ative only  to  withdraw  from  the  company  a 
defense  theretofore  existing,  and  the  same 
may  be  aniA  as  to  changes  in  the  doctrine 
as  to  the  negligence  of  a  fellow  servant, 
and  of  assumption  of  risk. 

This  seems  to  be  the  construction  of  the 
act  adopted  by  the  Clreolt  Court  of  Appeals 
in  Garrett  v.  Ballroad,  197  Fed.  71S,  117 
O.  0.  A.  109,  in  which  tiie  court  says:  **nie 
damages  allowed  to  the  Injured  employes  are 
hut  declaratory  of  rights  existing  at  common 
law,**  and,  if  correct,  it  may  well  be  ques- 
tioned whether  the  role  of  construction  re- 
lied on  by  the  defendant  has  any  application; 
but,  however  this  may  be,  the  considerations 
suggested  furnish  reasons  bearing  upon  the 
legal  effect  of  section  6. 

[t]  The  act  supersedes  the  state  law,  and 


Oiereby  d^vlvea  employtt  at  ft  right  of  ac- 
tion CTfaUng  at  common  law.  It  Is  entitled 
"The  Employer's  Liability  Act,"  and  was 
enacted  for  the  benefit  and  protection  of  em- 
ployes. It  was  designed  to  make  it  easier 
for  enu>loyes  to  recover  damages  for  in- 
juries caused  by  negligence,  and  not  to  Im- 
pose conditions  destructive,  not  of  the  rem- 
edy, but  of  the  right  If  so,  it  seems  to  ug 
more  r^uonable  to  condude  that  in  an  act  of 
this  ^racter.  having  in  view  the  establish- 
ment and  maintenance  of  the  rights  of  the 
employ^  under  Just  restrictions,  and  coasider- 
ing  tlw  different  classes  of  employes  affected. 
It  was  the  intent  of  Congress  to  limit  the 
time  within  which  an  action  could  be  com- 
menced, and  not  to  destrgy  the  rlght- 

The  physical  separation  of  the  proTision 
as  to  time  from  the  section  defining  the  right 
of  action  is  also  significant,  and  when  con- 
sidered in  connection  with  the  verbiage  of 
section  6,  which  Is  peculiarly  adapted  to  a 
statute  of  limitation,  becomes,  without  other 
■considerations,  almost  controlling. 

The  language  of  the  section  is  strictly  with- 
in the  defluitloD  of  a  statute  of  limitation. 
Mr.  Wood  says  in  his  work  on  Limltationa 
(volume  1,  |_1}:  "Statutes  of  llmitatloos  are 
such  legislative  enactments  as  prescribe  the 
periods  within  which  actions  may  be  brought 
upon  certain  claims,  or  within  which  certaia 
rights  may  be  enforced.  Statutes  which  pro- 
vide that  no  action  shall  be  brought,  or  right 
enforced,  unless  brought  or  enforced  within 
a  certain  time,  are  statutes  of  limitation." 
And  in  Upton  v.  McLaugbUn,  105  U.  S.  &V). 
26  L.  Ed.  1197,  a  statute  in  the  following 
words  was  held  to  be  a  statute  of  limitation: 
"No  suit,  either  at  law  or  In  equity,  shall 
be  maintainable  in  any  court,  between  an 
assignee  In  bankruptcy  and  a  person  claim- 
ing an  adverse  Int^est,  touching  any  prop- 
erty or  rights  of  property  transferable  to 
or  vested  in  such  assignee  unless  brought 
within  two  years  from  the  Ume  when  the 
cause  of  action  accrued  for  or  against  such 
assignee." 

The  decisions  of  our  court  upon  the  pro- 
vision as  to  time  in  the  act  conferring  a 
rl^t  of  action  for  wrongful  death  (Rev.  S 
69)  in  no  wlM  confilcta  with  the  position 
that  section  6  of  the  Employer's  liability 
Act  is  a  statute  of  llmitetlon,  because  the  act 
first  refwied  to  clearly  confers  a  new  right 
of  action  not  ezlstlnc  at  common  law,  the 
lai^uage .  used  Is  not  that  ordinarily  found 
In  stetntes  of  llmitetlon,  and  the  Umltetlon 
as  to  time  Is  a  part  of  the  lection  defining 
the  right  of  action,  and  is  made  a  part  of 
it  The  stetnte  reads:  "Whenever  the  death 
of  a  person  is  caused  by  a  wrongful  act 
*  *  *  the  person  or  cori>oratl<Hi  *  •  * 
shall  be  liable  to  an  action  for  damages  to 
be  brought  within  one  year  after  such 
death." 

The  case  of  Dockery  v.  Ilamlet,  162  X.  C 
— t  78  S.  B.  13,  Is  also /^Ued.  to  bur  at- 
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tention,  In  wblch  It  was  that  the  limi- 
tation of  the  time  within  whlcb  a  dalm 
against  a  eonnty*  city,  or  town  could  be  pre- 
sented was  not  a  statute  of  limitation.  The 
decision  in  tiiat  case  was  made  upon  the 
anthoil^  of  Wharton  t.  Comers.  82  N.  O.  14, 
and  the  conrt  was  not  advertent  to  the  fact 
that,  when  Uie  Wharton  Case  was  decided, 
the  statute  In  question  was  a  part  of  the 
diapter  regulating  county  rerenue,  and  that 
since  then  it  has  been  made  a  inrt  of  the 
statute  of  limitation  by  express  legislatlTe 
act,  and  is  now  section  S96,  snbsec  1,  of 
the  Revlsal. 

The  case  of  King  t.  Railroad,  1S7  N.  0. 
44,  72  S.  801,  has  no  appUcatioii,  be- 
cause It  was  decided  under  the  principles  of 
the  common  law,  and  this  case  Is  governed 
by  the  federal  statute. 

After  full  consideration,  we  are  of  opinion 
that  the  sixth  section  of  the  Employer's  Ida* 
blllty  Act  Is  a  statute  of  limitations,  and 
tiiat  there  Is  error. 

The  plaintiff  Is  entitled  to  judgment  upon 
the  verdict  for  the  amount  of  damages 
awarded,  less  $97  received  by  Urn  from  the 
relief  department,  which  the  statnte  says 
most  be  deducted. 

BrroT. 

BROWN,  J.,  was  not  present  and  took  no 
part  in  the  decision  of  this  case. 


(164  N.  G.  m) 

STATE  V.  BUFFIN. 

(Snraeme  Court  of  North  Carolina.   Sept  24, 
1913.) 

Labcutt  (S  15*)— Pbofbbtt  Sitbjxct  or  Lab- 
cent. 

Where  defendant  broke  open  a  letter  In- 
tnuted  to  him  to  mail  and  abstracted  money 
therefrom,  be  was  guilty  of  "larceny." 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  {|  89-42;  Dec.  Dig.  8  IS.* 

For  other  definitions,  see  Words  and  Phrasea, 
to).  6,  pp.  8991-4008.1 

Appeal  from  Superior  Court,  Tance  Coun- 
ty; Gllne,  Judge. 

James  RuflQn  was  convicted  of  larceny,  and 
be  appeals.  Affirmed. 

The  tacts  In  evidence  tended  to  show  that 
on  a  certain  Sunday  night,  1913,  Robert  Roy- 
Bter  liad  several  letters  written,  and  same  were 
pot  in  envelopes  sealed  and  addressed  to  the 
reepective  parties;  that  one  of  these  letters 
so  Inclosed  and  sealed  was  addressed  to  Ms 
father,  l^t  Hoyster,  Verglllna,  Va.,  and  In 
that  one  said  Robert  had  put  (10  in  bills. 
Next  morning  Robert  gave  these  letters  to 
Bugene  Bandlford  to  mall,  and  Sandiford 
handed  them  to  defendant  for  like  purpose. 
There  was  further  evidence  tending  to  show 
tliat  detoidant,  having  <n>ened  the  envelope 
and  talcai  the  money,  resealed  and  mailed 
the  letter  at  the  post  office  in  Henderson. 
The  court  charged  the  Jury  that  If  they 


should  find  bcgrond  a  reawmable  doubt  that 
defendant  secured  the  letter  from  Sandiford 
for  mailing  and  nndertook  to  mall  same  at 
his  request,  that  the  mwey  was  then  In  tt; 
and  be  broke  opm  the  letter  and  took  it 
out  and  appropriated  it  to  his  own  use,  Uuv 
would  render  a  verdict  of  guilty ;  that  the 
breaUng  of  the  letter  was  a  suffldent  taking 
wltUn  the  proper  deflnitlmi  of  the  crime. 
There  was  vodlct  of  guilty,  and  from  sen- 
tence to  Jail  for  dght  months  defendant  ex- 
cepted, ass^ning  for  error  that  on  the  l^eta 
In  evidence  defendant  could  not  be  convicted 
of  larceny,  having  acquired  possession  by 
consent  of  owner  or  his  bailee. 

Thomas  M.  Plttman,  of  Henderson,  tot  ap- 
pellant. The  Attorney  General  and  T.  H. 
Calvert,  of  Raleigh,  for  the  State. 

HOKE,  J.  (after  stating  the  facts  as  above). 
At  common  law  It  was  regarded  as  an  es- 
sential feature  of  the  crime  of  larceny  that 
the  party  charged  should  have  acquired 
possession  of  the  property  against  the  will  of 
the  owner  and  ordinarily  with  intent  to  steal 
at  the  time.  The  taking  considered  neces- 
sary to  make  out  the  offense  Involved  the 
Idea  of  a  trespass  on  the  possession  of  the 
owner  either  actual  or  constructive.  The 
principle  was  held  to  include  cases  where 
possession  was  acquired  from  the  owner 
antmo  furandl,  by  trick  or  fraudulent  con- 
trivance. State  V.  McRae,  111  N.  C.  665,  16 
S.  E.  173;  People  v.  MlUer,  169  N.  T.  339, 
62  N.  E.  418,  reported  with  Instmctlve  edito- 
rial note  88  Am.  St  Rep.  546.  And  cont 
vlctlons  were  upheld  vrhea  the  party  charged 
had  only  the  custody  of  the  property;  the 
constructive  possession  remaining  with  the 
owner.  Instances  of  this  occurring  when  a 
servant  or  employ^  Intrusted  by  the  master 
with  goods  or  money  for  a  spejiiflc  purpose. 
In  breach  of  this  purpose,  appropriates  same 
to  his  own  use  with  felonious  Intent  State 
V.  Jarvis,  63  N.  C.  556. 

There  Is  high  authority  for  the  position 
that  the  conviction  in  the  present  case  could 
very  well  be  sustained  on  the  ground  that  de- 
fendant bad  only  the  care  or  custody  of  the 
property  and  not  the  possession.  Murphy 
v.  People,  104  111.  528;  Walker  v.  State,  9  Ga. 
App.  863.  72  S.  E.  446.  We  are  not  called  on 
to  determine  whether  this  view  Is  In  accord 
with  our  decisions  more  directly  relevant  to 
the  question  presented;  the  defendant  not  be- 
ing the  servant  or  employe  of  the  prosecutor 
(State  V.  Copeland,  86  N.  C.  692-695;  State  v. 
England,  58  N.  C.  399.  80  Am.  Dec  334; 
SUte  V.  Martin,  84  N.  C.  157),  being  of 
opinion  that  on  the  record  the  del^dant  has 
been  properly  convicted  whether  considered 
originally  as  bailee  or  only  as  custodian. 
It  Is  the  weU-establlsfaed  principle  that  "a 
bailee  who  breaks  bulk  and  aivroprlates  the 
goods  or  a  part  of  them  to  his  own  use  with 
felonious  intent  Is  guilty  of  larceny."   18  A. 
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&  E.  p.  479;  Robinson  t.  State,  1  Cold. 
fTenn.)  122.  78  Am.  Dec.  487 ;  State  v.  Falr- 
clongh,  29  Conn.  47,  76  Am.  Dec.  690;  Bex 
V.  Jones,  32  Amer.  Com.  Law,  ik  474 ;  R^.  t. 
Jenkins,  38  Eng.  Com.  Law,  p.  88.  In  Fair- 
clougb's  Case,  supra,  citation  is  made  from 
my  Lord  Coke  as  follows:  "If  a  bale  or  pack 
of  merchandise  be  delivered  to  carry  to  one 
at  a  certain  place  and  be  goetb  away  with 
the  whole  pack  tbia  la  no  felony,  bat  if  he 
open  the  pack  and  take  anything  oat  'anlmo 
furandl,*  this  Is  larceny."  3  Coke's  Ins.  p. 
417.  In  the  Robinson  C^ise,  supra,  the  princl- 
ide  was  applied  where  the  prosecutor  left  his 
room  and  tnmk  unlocked  In  charge  of  de- 
fendant, who  in  prosecDtor's  absence  opened 
the  trank  and  took  money  out  of  it  with 
fetonlona  intent  And  again  in  Bex  t.  Jones, 
supra,  to  a  case  where  defendant  broke  op^ 
a  letter  Intrusted  to  him  to  mail  and  ab- 
stracfed  money  from  same,  the  very  case  we 
have  here,  and  is  recognized  aa  the  correct 
position  in  State  t.  Ekigland.  supra,  an  au- 
thority to  which  we  were  r^rred  by  counaeL 

Hiere  is  no  error,  and  the  Judgment  la  af- 
firmed. 

No  error. 


n&i  N.  c.  uo) 

COOPEB  et  aL  T.  SEABOARD  AIR  LINE 

R.  CO. 

(Stipreme  Conrt  of  North  Carolina.    Sept.  24, 
1913.) 

1.  Teial  (8  58")— Conduct  of  Trial— With- 
deawal  of  evidbnce. 

W  Where  improper  evidence  it  admitted,  it  is 
the  duty  of  the  trial  conrt  to  withdraw  it  from 
the  consideration  of  the  Jnry. 

[Ed.  Note.— For  other  dsea,  see  Trial,  Cent. 
Dig.  I  137;  Dec.  Dig.  |  (S8.*I 

2.  Appeal  and  Ebbob  (J  1058*)  —  Review  — 
Harmless  Ebbob. 

Where  eijidence  Improperly  admitted  was 
withdrawn  from  the  Jury,  It  must  be  assumed 
that  they  heeded  the  admonitions  of  the  court, 
ROd,  in  the  absence  of  a  showing  that  the  ad- 
mission was  prejudicial,  the  error  will  be  con- 
sidered cured  hy  the  withdrawal. 

[Ed.  Note. — For  other  cases,  set  Appeal  and 
E^r^^Cent  Dig.  H  4178-4184;   Dec.  Dig.  | 

5.  EVIDENOK  (I  648*)— GOUPBTENCT. 

In  a  personal  imury  action^  evidence  by  a 
medical  expert  that  the  muscles  m  the  region  of 
the  stomach  were  rigid  is  competent  as  sub- 
stantive evidence,  being  the  result  of  a  physical 
examination  and  the  statement  of  a  &et 

[Eld.  Note.— For  other  cases,  see  Evidencew 
Cent  Dig.  If  2346,  2365;  Dec.  Dig.  g  548.*] 

4.  Evidence  (J  648*)— Opinion  Evidencb— 

Bxfebt  Tebtiuont. 

The  opision  of  a  medical  expert  based  np- 
on  an  examination  and  statements  of  the  par^ 
injured  was  competent,  when  the  examination 
was  made  solely  to  become  a  witness. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2346,  2366;  Dec  Dig.  <  548.*] 

6.  Appeal  and  Ebbob  ({  206*)  —  Reception 
OP  Evidence— Restriction  of  Scope. 

Under  mle  27  (140  N.  C.  692,  66  S.  E. 
viil),  providing  that  it  will  not  be  ground  of 
exception  that  evidence  competent  for  some 


purpose  but  not  for  all  Is  admitted  generally, 
unless  the  appellant  asks  that  Its  purpose  be 
restricted,  an  appellant  cannot  complain  in  the 
absence  of  Buch  request  that  evidence  compe- 
tent in  corroboration  only  was  not  so  restricted. 

[Ed.  Note.— Fw  other  cases,  see  Anneal  and 
Error.  Gent  Dig.  H  1273, 1^^1289;  XtecT  Dig. 
1  206.*] 

Appeal  from  Superior  Ooor^  Chatham 

County ;  Adams,  Jndge. 

Action  by  Bessie  Cooper  and  others 
against  the  Seaboard  Air  Line  Railroad  Com- 
pany.' From  a  Judgment  for  plain tifia,  de- 
fendant appeals.  Affirmed. 

Murray  Allen*  of  Baleigh,  for  iM;>pellant 
Hayes  A  Bynxun,  of  Plttsboro,  for  appellees. 

ALLEN,  J.  [1]  The  princ4)al  exception 
relied  on  la  to  the  admission  of  certain  evi- 
dence of  Dr.  Farthing,  an  expert  witness, 
which  was  Important  to  the  plaintiff,  and 
which  was  withdrawn  by  the  court  from 
the  consideration  of  the  Jury ;  the  defendant 
contending  that,  although  withdrawn  from 
the  Jury,  its  impression  upon  the  minds  of 
the  jurors  remained  and  affected  Uielr  wx- 
dict 

The  anthoiiUea  are  all  to  the  effect  that 
It  was  not  only  within  the  power,  but  that  It 
was  the  duty,  of  the  Judge  to  withdraw  evi- 
dence, which  he  concluded  had  been  improp- 
erly admitted  (Gilbert  v.  Jones,  86  N.  C.  248 ; 
Bridgers  v.  Dill,  97  N.  C.  226,  1  S.  E.  767  : 
Wilson  V.  Manf.  Co.,  120  N.  C.  95,  26  S.  E. 
629);  and  the  rule  is  fully  recognized  in 
Parrott  v.  Eailroad,  140  N.  C.  647,  63  S.  E. 
432,  relied  on  by  the  defendant  in  which 
Justice  Brown,  while  discussing  the  with- 
drawal of  evidence,  says:  "Hla  honor  with- 
drew the  consideration  of  all  of  It  from  the 
Jury  In  a  very  clear  and  distinct  manner. 
In  doing  so,  we  do  not  think  his  honor  ex- 
ceeded his  authority.  When  we  can  see 
that  the  appellant  has  been  really  Injured 
by  such  action,  we  will  always  order  a  new 
trial." 

[2]  We  cannot  see  from  the  record  tliat 
the  defendant  has  been  injured,  and,  if  we 
were  to  base  a  reversal  upon  the  theory  of 
the  defendant  we  would  be  acting  upon 
mere  conjecture,  unsupported  by  any  fact 

The  Quallflcations  of  Jurors  prescribed  by 
the  statute  are  that  they  shall  be  men  "of 
good  moral  character  and  of  suffldent  In- 
telligence," "good  and  lawful  men"  of  the 
Constitution,  and,  as  the  presumption  is 
that  the  public  officers  intrusted  with  the 
duty  to  make  up  the  Jury  lists  have  per- 
formed their  duty,  we  must  assume,  until 
the  contrary  appears,  that  there  was  no 
man  on  the  Jury  in  this  action  who  conld 
not  understand  the  direction  of  the  JmSge 
not  to  consider  certain  evidence,  or  who 
would  not  honestly  obey  the  Instruction. 

The  present  Chief  Justice  said,  in  Wilson 
V.  Manf.  Co.,  120  N.  C.  95,  26  3.  E.  630: 
"If  the  Jury  are  to  be  deemed  intelligent 
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enough  to  obey  his  instrnctlbns  In  the 
charge,  they  most  alao  be  able  to  compre- 
hend his  inBtmctlon  that  certain  evince 
had  been  Improperly  admitted  and  Is  not  to 
be  considered  by  them." 

The  comments  of  Mr.  Creasy  on  the  jury 
system,  in  his  work  on  the  English  Conatitn- 
tion,  may  be  appropriately  applied  to  our 
own  juries.  He  says :  "Juries  are,  of  course, 
liable  to  error;  and  when  they  err,  their 
blunders  are  made  in  public,  and  draw  at 
least  a  full  share  of  notice;  but,  on  the 
other  hand,  we  shoiild  remember  the  Inva- 
riable honesty  and  the  almost  invariable  pa- 
tience with  which  Juries  address  themselves 
to  th^r  duty.  No  spectacle  is  more  mark- 
worthy  than  that  which  our  common-law 
courts  continually  ofFer  of  the  unflagging  at- 
tention and  resolute  determination  to  act 
fairly  and  do  their  best,  which  Is  shown  by 
jurors,  though  wearied  by  the  length  of 
trials,  which  are  frequently  rendered  more 
and  more  wearisome  by  needless  cross-exam- 
inations and  unduly  prolix  oratory.  •  •  • 
Nor  are  the  errors  of  judgment  which  juries 
fall  Into  by  any  means  so  numerous  as  the 
impugners  of  the  system  assert  The  jury 
generally  know  what  they  are  about  much 
better  than  their  critics  do.  ^Twelve  men 
conversant  with  life,  and  practiced  in  those 
feelings  which  mark  the  common  and  neces- 
sary Intercourse  between  man  and  man'  are 
far  more  likely  to  discriminate  correctly  be- 
tween lying  and  truth-telling  tongues,  t>e- 
tween  bad  and  good  memories,  and  to  come 
to  a  sound,  common  sense  conclusion  about 
disputed  facts,  than  any  single  intellect  is, 
especially  If  that  single  intellect  has  been 
*narrowed  though  sharpened'  by  the  practice 
of  the  profession  of  the  law.  •  •  •  Each 
juror  knows  that  It  Is  not 'by  him  alone,  but 
by  him  and  his  eleven  fellow  jurors  con- 
Jointly,  that  the  verdict  is  to  be  given.  Each 
juror,  therefore,  knows  that  If  any  of  the 
eleven  differ  from  him  in  opinion  at  the  end 
of  the  case,  tbey  must  argue  the  matter 
out  among  them.  Each  juror,  therefore, 
watches  the  entire  progress  of  the  trial  with 
his  reasoning  faculties  intent  on  every  part 
of  each  litigant's  case,  and  thus  prepares 
himself  for  a  full  and  fair  discussion  of  the 
whole,"  and  he  quotes  from  the  French  phi- 
losopher, De  Tocqueville,  that:  "The  jury, 
and  esi>ecially  the  dvU  jury,  serves  to  Imbue 
the  minds  of  thp  citizens  of  a  country  with  a 
part  of  the  qualities  and  character  of  a 
judge ;  and  this  Is  the  best  mode  of  prepar- 
ing than  for  freedom.  It  spreads  amongst 
all  classes  a  respect  for  the  decisions  of  the 
law;  it  teaches  them  the  practice  of  equita- 
ble dealing.  Each  man  in  Judging  his  neigh- 
bor thinks  that  he  may  be  also  judged  in 
his  turn.  This  is  in  an  especial  manner  true 
of  the  dvll  Jury,  for,  altiiough  hardly  any 
one  fears  lest  he  may  become  the  object  of  a 
criminal  prosecution,  everybody  may  be  en- 
gaged in  a  lawsuit.    It  teaches  every  man 


not  to  shrink  from  the  responsibility  attach- 
ing to  ids  own  acts;  and  this  gives  a  man- 
ly character,  without  which  there  is  no  polit- 
ical virtue.  It  clothes  every  citizen  with  a 
kind  of  magisterial  office;  it  makes  all  teel 
that  they  have  duties  to  fulflll  towards  so- 
ciety, and  that  they  take  a  part  In  its  gov- 
ernment; it  forces  men  to  occupy  themselves 
with  something  else  than  their  own  affairs, 
and  thus  combats  that  individual  selfish- 
ness, which  is,  as  it  were,  the  rust  of  the 
community." 

[3}  The  evidence  of  Dr.  Farthing,  which 
was  admitted  and  not  withdrawn,  that  the 
muscles  in  the  region  of  the  stomach  were 
rigid,  was  competent  as  substantive  evi- 
dence, and  in  corroboration  of  the  plaintiff, 
as  the  evidence  was  the  result  of  a  physical 
examination  of  the  plalntUf  and  was  the 
statement  of  a  fact 

[4]  There  is  authority  for  the  position 
taken  by  the  defendant  that  the  opinion  of 
a  medical  expert  based  npoa  an  examina- 
tion and  atatementa  of  the  party  injured, 
are  incompetent,  when  the  examination  is 
made  for  the  purpose  of  becoming  a  witness 
for  such  party  (Bailroad  v.  Huntley.  88  Mich. 
537,  51  Am.  321;   Bailroad  v.  Wiley, 

134  Ky.  461,  121  8.  W.  402) :  but  these  de- 
cisions have  no  application  to  the  facts  pre- 
sented here,  as  it  appears  that  all  state- 
ments made  to  the  doctor  by  the  plaintiff, 
and  his  opinion  thereon,  were  withdrawn 
from  the  jury. 

[f]  The  defendant  admits  that  the  evi- 
dence of  the  father  of  the  plaintiff  Was  com- 
petent in-  corroboration  of  the  plaintiff,  bat 
insists  that  It  was  not  substantive  evidence, 
and  conq>lalU8  that  his  honor  did  not  restAct 
the  purpose  tor  wUdi  it  was  tntrodneed. 
There  was  no  request  to  restrict  the  evi- 
dence, and  the  objectioa  la  met  by  rule  27 
a40  N,  O.  662.  66  S.  B.  vUl) !  "Nor  wlU  it  be 
ground  of  exception  that  evidence  conq;»e- 
tent  for  some  purposes,  bnt  not  for  all.  Is 
admitted  genmOly,  unless  the  appellaut 
asks,  at  the  time  of  admission,  that  Its  pnr 
pose  shall  be  restricted.*' 

Upon  the  whole  record,  we  find  no  wror. 

No  error. 

OH  N.  C.  4U> 

STATB  V.  COBB. 

(Snpzeme  Court  ot  North  Carolina.   B^»t  18, 
1913.) 

1.  HoHXCiDi  (I  282*)— SumoiBNOT  or  Bvi- 

DSNCIi. 

Evidence  !n  a  prosecution  for  murder  kM 
to  warrant  the  submission  to  the  Jury  of  tiie 
questiOQ  of  defendant's  guilt 

[Ed.  Note.-— For  other  cases,  see  Homicide, 
Cent  Dig.  S  674;  Dec  Dig.  |  282.*] 

2.  Criminai.  Law  (|  422*)— Deolabatiohb  or 

Co  DEFENDANT. 

One  of  two  defendants  Jointly  on  trial  for 
murder  cannot  object  that  declarations  of  his 
codefendant  admissible  only  againat  his  code- 
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fendant,  were  made  while  in  custody  and  under 
dnress. 

[Bd.  Note.— For  other  cases,  tee  Criminal 
Law,  Cent.  Dig.  |S  984-088;  Dec.  Dig.  f  422.*] 

S.  Grikiivai.  Law  (|  673*)— Btzdcncb— Deo- 

UBATIONB  07  CODBFKnDAlTT. 

While  the  declarationB  of  one  of  two  de- 
fecdaots  jointly  on  trial  for  murder  were  ad- 
missible only  as  against  the  party  making  them, 
it  was  not  error  to  admit  them,  when  the  jury 
were  instructed  that  tiiey  were  IneompeteiU  as 
to  the  other  defendant 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  ^^97.  1872-1876;  Dec.  Dig. 
{  673.*] 

4.  Cbihinax.  Law  ({  1163*)— Witnesses  ({ 

22a*)~E3UUINATION— DifiOBETION  OF  COTJBT 

— Kbtixw. 

The  mode  of  the  examination  of  witnesses 
is  within  the  sound  discretion  of  the  trial  court 
and  is  not  reviewable  on  appeal  except  itt  cases 
of  very  gross  abuse  of  such  discretion. 

[Bd.  Note.— For  other  caseSi  see  Criminal 
Law,  Cent.  Dig.  |S  3061-3066;  Dec  Dig.  S 
1163;*  Witnesses,  Cent  Dig.  SS  792-797; 
Dec.  Dig.  i  226.*] 

5.  Cbiuinal  Law  (88  633,  1162*)— TBrAi>- 

CONDDCT  OF  TBIAC—DiSCBETION  OF  COUET. 

The  mode  of  conducting  the  trial  Is  in  the 
discretion  of  the  trial  judge,  and  the  exerdse  of 
discretion  is  not  rerlewable  unless  la  case  of 
abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  1460,  1451,  1453,  1454,  1459, 
3053-3057 ;  Dec  Dig.  8S  633,  1162.*] 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty; Lane,  Judge. 

B.  W.  Cobb  was  cooTlcted  of  murder  in  tbe 
first  degree,  and  he  appeals.  Affirmed. 

B.  G.  Dunn,  of  Enfield,  aikd  Jos.  P.  Plppen. 
of  Littleton,  for  appellant  T.  W.  Blckett, 
Atty.  Gen.,  T.  H.  Calvert,  Asst  Atty.  Gen., 
and  B.  L.  Travis,  of  HwUftiT,  for  tbe  State. 

BBOWN.  J.  There  are  60  exceptions  in 
the  case  on  appeal.  We  have  examined  each 
one  of  them  and  the  entire  record  with  that 
care  which  the  importance  of  the  case  de- 
mands, but  will  not  undertake  to  comment 
on  them  seriatim,  as  it  would  unduly  length- 
en this  opinion,  and  would  be  threshing 
over  again  much  "old  straw." 

The  moat  important  contention  of  defend- 
ant Is  that  the  court  should  have  allowed 
his  motion  to  nonsuit  or  direct  a  verdict  of 
not  guilty  at  conclusion  of  the  evidence  upon 
the  ground  that  tbe  evidence  la  insufficient 
to  convict 

[1]  Tbe  state's  evidence  tends  to  prove  that 
tbe  deceased  was  a  merchant,  llviog  about  2 
or  3  miles  from  Rosemary,  and  bis  store  was 
situated  about  100  yards  from  his  dwelling. 
He  was  in  the  habit  of  closing  tbe  store  about 
10  o'clock  at  night  on  Saturdays,  and  carried 
the  money  with  blm  from  the  store  to  the 
bouse.  On  tbe  nlgbt  of  the  homicide  he  left 
tbe  store  about  10  o'clock  with  bis  son,  Shel- 
ton  Shaw.  It  was  a  dark  nigbt,  and  tbey 
bad  just  come  out  of  the  Ugbt  of  the  store. 
When  tbey  reached  tbe  corner  of  the  house 
porch,  a  man,  who  was  sitting  on  tbe  ground. 


stood  up  and  said,  "Hands  up!"  Tbe  de- 
ceased ordered  blm  to  get  away,  and  the 
man  then  shot  Tbe  son  of  the  deceased 
testified  that  be  conld  not  recognize  tbe  mao, 
or  tell  whether  it  was  a  white  or  a  black 
man,  on  account  of  the  darkness  of  the  night, 
but  that  be  was  wearing  a  cap  and  that  be 
was  of  tbe  height  and  size  of  the  defendant 
There  was  other  testimony  that  the  defend- 
ant usually  wore  a  cap.  There  la  testimony 
tending  directly  to  prove  the  conversation  of 
Cobb  and  Gurklns  that  tbey  were  planning 
to  rob  the  deceased,  and  If  necessary  kill 
blm ;  that  tbey  were  to  borrow  bicycles  so  as 
to  escape  being  trailed  by  bounds;  that  tbe 
agreement  was  made;  and  that  Cobb  said: 
"I  will  put  a  gun  in  bis  face,  and  we  will 
get  that  kit  We  will  get  on  tbe  bicycles 
and  ride  back  to  town.  Damn  sure  thing; 
bloodhounds  can't  track  a  bicycle.**  The 
deceased  was  shot  and  killed  after  this  on 
Saturday  night,  May  3d. 

C.  O.  Byrd  testified  that  on  May  2d  he 
saw  Cobb  sitting  on  the  steps  of  tbe  church, 
and  that  he  engaged  tbe  witness  In  conversa- 
tion. This  n-ltness  testified:  "He  told  me 
*I  saw  a  thing  that  looked  good  to  me  out  in 
tbe  country  yesterday,  and  all  it  takes  is 
nerve,  and  what  It  takes  to  get  It,  I  got  it* 
I  said,  'Yes,  and  yon  will  get  got,  too.'  He 
said,  'Why,  can't  you  get  a  Job?  I  said. 
'Yes,  I  have  several  jobs  here  to  finish  and 
cannot  save  any  money  In  Norfolk.*  He  said, 
'I  am  going  Sunday  morning,  if  things  have 
come  out  as  I  bare  planned.* "  There  Is  evi- 
dence that  defendant  borrowed  two  bicycles 
on  the  evening  of  the  homicide,  and  that  the 
bicycle  track  leading  from  scene  of  homicide 
had  eight  ridges  In  tbe  tires,  corresponding 
exactly  with  the  wheel  defendant  borru\M.-j 
the  same  evening  from  Clyde  Taylor.  There 
was  evidence  of  successful  trailing  with 
hounds  and  evidence  that  tbe  shoe  tracks 
leading  from  the  scene  of  the  homicide  were 
carefully  measured  and  corresponded  exactly 
with  those  of  defendant  Then  there  Is  the 
evidmce  of  Gurklns,  and  much  circanutan- 
tlal  evidence  tending  strongly  to  establish  de- 
fendant's guilt,  which  it  is  unnecessary  to  set 
out  The  whole  evidence  takea  together 
well  warranted  bis  honor  in  denying  defend- 
ant's motion,  and  in  submitting  the  question 
of  his  guilt  to  tbe  jury. 

[2]  A  dozen  exertions  were  taken  to  the 
admission  of  the  declar^ons  of  Gurklns. 
It  is  first  contended  that  these  were  made 
while  Gurklns  was  in  custody,  and  under  cir- 
cumstances tending  to  show  that  Gurklns 
made  them  under  duress.  This  objection  is 
open  to  Gurklns  only,  and  cannot  be  made 
by  this  defendant  As  Gurklns  was  ac- 
quitted, they  are  now  irrelevant 

[3]  It  Is  contended  that  these  declarations 
were  Incompetent  as  against  Cobb,  and  should 
have  been  excluded.  Tbey  were  admitted 
while  Gurklns  was  on  trial,  and  were  comi>e- 
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tent  as  against  him.  His  honor  very  explicit- 
ly and  repeatedly  told  the  Jury  that  Gnrklna' 
declarations  were  competeDt  against  him 
only,  and  cautioned  them  not  to  let-thtfn 
wagh  against  Cobb.  We  think  his  honor's 
dlreetions  folly  ctunpUed  with  the  mllngs 
of  this  court  State  v.  CoUlns,  121 M.  C.  667, 
28  S.  B.  520;  State  v.  Brlte.  73  N.  O.  26. 

[4]  Eight  exceptions  are  taken  to  the  mode 
of  examination  of  witnesses,  leading  qaea> 
tions,  etc.  This  Is  a  matter  within  the  sound 
discretion  of  the  trial  court,  and  this  court 
will  not  review  it  except  in  cases  of  a  very 
gross  abuse  of  such  discretion.  Bank  v.  Garr, 
130  N.  C.  481,  41  S.  B.  876;  Crenshaw  v. 
Johnson,  120  N.  C.  2T1,  26  S.  B.  810. 

[5]  The  defendant  also  complains  that 
when  the  state  rested  Its  case,  the  solicitor, 
Id  the  presence  of  the  jury,  requested  the 
court  to  bold  Henry  Ourkina  until  the  solici- 
tor could  send  a  bill  charglDg  him  as  access- 
ory before  and  after  the  fact  of  the  murder 
of  Shaw.  This  was  asked  after  the  state  had 
entered  a  verdict  of  "not  guilty"  as  to  the  de- 
fendant Gurklns  and  had  used  him  as  a  wit- 
ness for  the  state.  The  request  was  granted, 
and  the  court  ordered  the  sheriff  to  take 
Gurklns  Into  custody.  This  exception  Is  tak- 
en to  the  action  of  the  court  In  allowing  this 
to  be  done,  and  in  ordering  Gurklns  Into  cus- 
tody In  the  presence  of  the  Jury.  The  mode 
of  conducting  the  trial  Is  In  the  discretion  of 
the  trial  Judge,  and  the  exercise  of  discre- 
tion le  not  reviewable  unless  it  appears  that 
there  has  been  an  abuse  of  the  discretion. 
There  Is  nothing  in  this  record  to  show  that 
there  was  an  abuse  of  discretion  or  that  the 
action  of  the  court  was  prejudicial  to  the 
defendant.  State  t.  Moore,  104  N.  0.  743, 
10  S.  E.  183. 

It  appears  to  us  from  an  examination  of 
the  voluminous  record  in  this  case  that  the 
defendant  has  had  a  fair  trial,  and  that  he 
has  DO  Just  reason  to  complain  of  the  rulings, 
or  charge  of  the  court. 

No  error. 

a«3  N.  C.  180) 

BEIJj  T.  NORFOLK  SOUTHERN  R.  OO. 
etal. 

(Supreme  Court  of  North  Carolina.    Sept  24, 
1913.) 

1.  Cabbiebs  (5  45*)  —  Failubb  to  Pubnish 
Shippxno  Facilities. 

Bevisal  1908,  §  2634a,  making  a  raUroad 
com^ny  liable  to  a  penalty  for  its  failure  to 
furnish  cars  upon  written  demand  of  Bbipper, 
does  not  affect  the  common-law  duty  of  the 
railroad  to  receive  and  transport  freight  tender- 
ed It  within  a  reasonabla  time. 

VBA.  Notcr— For  otlier  cases,  sea  Garrien, 
Cent  Dig.  a  120.  123-128;  Uec.  Dig.  «  jo."] 

2.  GABKms  (f  44*)— Gabbxagi  of  Ooona— Re- 
fusal TO  FUBHIBH  MBAMS  OV  TBAKBPOBTA- 
TION. 

Where  piling  had  been  delivered  and  placed 
by  a  shipper  in  the  jrards  of  a  railroad  com- 
pany and  two  cars  loaded,  and  the  ralkoad  com- 


pany refosed  to  tranaport  the  ears  thus  loaded 
or  famish  cars  for  that  in  the  yard  which  fill- 
ed it,  the  shipper  was  not  required  to  deliver 
other  piling  and  place  it  on  the  highway  In  or- 
der to  recover  damages  for  the  railroad's  re- 
f  osal  to  transport  same. 

[Sd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  120-122,  230;  Dec.  Dig.  S  44.*] 

Appeal  from  Snp^or  Oonrt,  Currituck 
County;  Long,  Judge. 

Action  by  0.  B.  Bell  against  the  Norfolk 
Southern  Railroad  Company  and  others. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendants appeaL  Afflnned. 

This  action  inn  brought  originally  against 
the  recelTOTB  of  the  Norfolk  ft  Sonttiera  Ball- 
way,  and  when  the  rac^rerdiip  was  terminat- 
ed the  Norfolk  Southern  Railroad  Company 
was  made  a  party,  defendant  The  properttos 
of  the  Norfolk  ft  Bonthon  Railway  were  sold 
by  the  receivers,  under  an  order  of  the  Cir- 
cuit Court  of  the  United  States,  and  the  Nor- 
folk Sonthwn  Ballroad  Oompany  became  the 
pnrehader.  The  decree  conflnning  the  sale 
contains,  among  others,  the  following  pro- 
visions: 

"The  purchaser  or  pondiaserB  shall,  as  a 
part  of  the  conalderaUon  of  such  aale,  and  In 
addition  to  the  purchase  price  bid.  take  title 
property  purduund  (1)  upon  the  express  con- 
dition that  the  purchaser  or  purchasers,  his 
or  tb^r  successors  or  assigns,  will  pay  for 
and  iHassl^  all  claims  and  demands  hereto- 
fore filed  under  the  order  of  reference  here- 
tofore entered  herein  on  the  23d  day  of  Oc- 
tober, 1908.  etc. ;  (2)  subject  to  all  pending 
contracta  In  respect  to  the  proper^  her^n  de- 
scribed, lawfully  made  by  the  recelveia, 
which  said  contracts  shall  be  assumed  and 
performed  by  the  purchaser  or  purchasers, 
his  or  their  heirs  and  assigns ;  and  upon 
the  express  condition  tSiat  such  purchaser  or 
purchasers,  his  or  their  successors  and  as- 
signs, shall  pay,  satisfy,  and  discharge  any 
Indebtedness  and  obligations  or  liabilities 
which  shall  have  been  contracted  or  incurred 
by  the  receivers  in  respect  thereto  before  the 
delivery  of  possession  of  the  property  sold." 

"It  is  further  ordered,  adjudged,  and  de- 
creed that  this  court  reserve  the  exclusive 
Jurisdiction  of  this  cause  for  the  purpose  of 
enforchig  and  executing  the  provisions  of 
said  decree  of  foreclosure  and  sale  entered 
October  14,  1909,  and  for  the  purpose  at  all 
times  of  protecting  said  grantee,  or  grantees, 
their  successors  or  assigns.  In  the  enjoyment 
of  the  property,  assets,  and  franchises  pur- 
chased under  the  aforesaid  decree  of  fore- 
closure and  sale  and  to  determine  any  and 
all  controversies  as  to  the  character,  ertoit, 
and  validity  of  the  possession  of  said  grantee, 
or  grantees,  their  succeasors  or  assigns,  ac- 
quired through  the  CEecutlon  of  said  decree 
and  hereunder,  and  for  the  purpose  of  enforc- 
ing all  the  obligations  and  liabilities  assumed 
by  said  grantee  or  grantees,  their  successors 
or  assigns,  under  and  by  virtue  of  the  afore- 
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said  decree  of  foreclosure  and  sale  or  any 
snbseqaent  decree,  inclTidIng  tbls  decree." 

The  evidence  on  b^alf  of  the  plaintiff 
tends  to  show  that  plaintiff  was  the  owner  of 
a  lot  of  piling,  and  about  Anguat  1,  1909, 
placed  a  portion  of  same  npon  the  right  of 
way  of  defendant  at  Its  r^olar  station,  at 
Shawboro,  N.  O.,  and  applied  to  the  agent  of 
the  defendant  oompanrfor  two  can  on  which 
to  ship  the  piling ;  that  the  cars  were  put  on 
the  siding  the  next  day,  and  plaintiff  com- 
menced on  the  Sth  day  of  August  to  load  the 
cars;  that  defendant's  agent  objected  to  the 
manner  In  wliich  plaintiff's  aeiraots  were 
loading  the  cars  and  proceeded  to  Instmct 
them  how  to  load,  and  that  thereafter  the 
plaintltTs  servants  followed  strictly  the  in- 
stmctlona  of  the  defendant's  agent;  that  the 
defendant  carried  the  two  flat  cars  oat  on  the 
switch,  bat  never  moved  them  from  the  depot, 
and  refased  to  lasne  a  blU  of  lading  for  the 
cars ;  that  after  this  refusal  plaintiff  verbal- 
ly applied  for  cara  on  which  to  load  other 
piling  which  he  had  placed  on  the  right  of 
way  and  on  the  depot  grounds  and  la  the 
lane  leadti^  to  the  depot ;  that  some  of  the 
piling  was  not  moved  out  of  the  woods,  some 
distance  away,  because  plaintiff  had  placed 
on  the  station  grounds  and  in  the  station  lane 
as  much  of  the  piling  as  he  could;  that 
plaintiff  notified  the  defendant's  agent  that 
he  had  contracted  to  deliver  all  tbls  piling, 
that  on  the  cars,  that  on  end  near  the  right 
of  way,  and  that  in  the  woods,  to  a  party  in 
Portsmouth,  Ta.,  in  ten  days,  and  that  plain- 
tiff would  lose  his  sale  and  suffer  great  loas 
if  cars  were  not  famished;  Oiat  defendant 
refused  to  famish  any  more  cars ;  and  that 
all  the  piling  was  damaged  or  destn^ed  and 
the  plaintiff  lost  the  sale  ot  the  same. 

The  evidence  on  the  part  of  the  defendant 
tends  to  show  that  the  cars  were  loaded  by 
the  plaintiff  in  an  Improper  manner  and 
could  not  be  moved  without  great  danger  to 
life  and  property;  that  plalntifTs  attention 
was  called  to  the  fact  that  ttie  cars  wore  not 
loaded  In  the  manner  required  by  the  rules 
of  the  company;  and  that  plaintiff  made  no 
demand  in  writing  for  cars  bat  his  demands 
were  all  verbal. 

The  plaintlfl  asked  tbr  actual  damages  and 
for  poultles  to  the  amount  of  several  hnn- 
dred  dollars  for  fiiilure  to  famish  the  cars, 
bat  the  claim  for  penalties  was  abandoned 
by  the  plaintiff  and  only  the  action  for  dam- 
ages was  tried. 

W.  ML  Bond,  of  Edenton.  for  appellants. 
Ward  A  GrlmeSf  of  Washington,  N.  O.,  for 
apples. 

BBOWN,  J.  (after  stating  the  fhcts  as 
abov^.  The  defendants  assign  13  errors  but 
these  present  only  three  questions:  (1)  Is 
the  defendant  the  Norfolk  Southern  Ballroad 
Company  liable  for  the  tort  of  the  receivers? 
(SD  Was  it  the  duty  of  the  defendants  to 
famish  the  cars  on  a  verbal  demand?  (3) 


Are  the  defendants  liable  for  not  furnishing 
cars  for  the  shipment  of  the  idling  not  ac- 
tually placed  on  defoadants'  ri^t  of  wny? 
We  are  of  opinion  that  each  of  these  Qoes- 
tlona  mast  be  answered  in  the  afflrmatlTe. 

The  first  qneetion  Is  disposed  of  by  our 
decision  In  Lasslter  v.  Norfolk  Southran  R. 
R.  Co.,  79  B.  B.  264.  at  this  term.  In  addition 
to  what  is  80  w^  said  by  the  Chief  Justice  In 
the  Lasslter  Case,  we  think  a  fair  interpreta- 
tion of  the  decree  of  the  C^rcnljt  Court  of  the 
United  States  la  that  the  court  did  not  intend 
to  In  any  way  interfere  with  the  rights  of 
parties  guaranteed  to  them  by  the  at:t  of 
Congress.  We  deduce  from  the  pleadings,  the 
course  of  the  trial,  and  the  brief  of  the  de- 
fendant that  it  does  not  contend  that  it  is  not 
liable  if  the  receivers  are  liable,  bat  that  the 
said  court  Is  without  Jurisdiction  to  deter- 
mine the  liability  of  the  receivers.  We  cannot 
for  a  moment  assume  that  the  Circuit  Court 
of  the  United  States  intended  to  enter  a  de- 
cree so  plainly  violative  of  a  federal  statute: 

[1]  Second.  The  defendants  Invoked  sec- 
tion 2634a  of  the  Revlsal  of  1908  to  sustain 
their  contentltm  that  plaintiff  cannot  recover 
damages  for  failure  to  receive  and  shij) 
the  piling  nnlesB  there  was  a  written  demand 
for  the  cars.  But  tbls  section  applies  only 
to  actions  to  recover  penalties  and  was  not 
Intended  to  In  any  way  relieve  the  railroad  of 
its  common-law  duty  to  transport  fr^ht  tm- 
dered  It  within  a  reasonable  time.  In  speak- 
ing to  this  qaestloo  In  Meredith  v.  Railroad 
Co.,  137  N.  C.  4S0.  50  S.  E.  2,  Mr.  Justice 
Conner  says:  "It  Is  to  be  noted  that  the 
basis  of  this  action  is  the  alleged  breach  of 
the  duty  imposed  by  t3ie  common  law  upon 
carriers  to  safely  carry  and,  within  a  rea- 
sonable time,  deliver  goods  tendered  them  for 
that  purpose.  For  failure  to  perform  this 
duty  the  person  injured  has  a  cause  of  ae* 
tlon  In  which  he  may  recover  such  damages 
as  he  sustained  within  the  reasonable  con- 
templation of  the  parties  to  Uie  contract 
To  this  common-law  duty  the  Legislature 
added  a  statutory  duty,  fixing,  for  that  pur- 
pose a  definite  time  within  which  sach  dntr 
should  be  performed,  giving  to  the  person 
Injured  an  action  for  a  fixed  penalty."  The 
act  does  not  supersede  or  alter  the  duty  of 
the  company  at  common  law.  The  penal^  in 
the  case  provided  for  is  superadded.  Tba 
act  mer^  enforces  an  admitted  doty. 
Branch  v.  Ballroad,  77  N.  C.  847.  . 

[2]  Third.  It  is  elementary  that  the  law 
does  not  require  a  man  to  do  a  vain  fbSn^ 
The  plaintlfl  loaded  two  cars  which  the  de- 
fendants refused  to  morob  He  filled  the  de- 
pot yard  and  the  station  lane  with  idling 
and  drananded  cara  upon  which  to  load  it, 
and  the  defendants  refused  to  furnish  them. 
He  notified  the  defendante  that  he  had  more 
piling  in  the  woods  nearby  ready  to  place  for 
loading,  and  the  defendants  still  refused  to 
move  that  whldi  had  been  loaded  or  to  fnr^ 
nlsh  cars  for  tliat  which  had  been  placed. 
Under  these  circamstancef^it^^wonld  have 
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been  the  acme  of  foil;  for  plaintiff  to  have 
hauled  the  ottier  piling  and  scattered  It  along 
the  highway. 

A  case  directly  In  point  is  Houston,  B.  & 
W.  T.  R.-  R.  Oo.  7.  CampbeU,  W  Tex.  661,  46 
S.  W.  2,  4S  U  R.  A.  226.  In  that  case  the 
court  says:  "And  it  is  inslated  that  the  plain- 
tiff did  not  even  bare  the  wood  prepared  for 
shipment  in  this  case,  and  that  therefore  he 
cannot  recorer.  There  was  but  a  small  part 
of  the  wood  ready  for  shipment  at  the  time 
the  ears  were  demanded  which  the  defendant 
failed  to  fnrnlah.  Bnt  was  the  plalntifT 
bound  to  provide  the  wood  with  which  to 
fulilU  his  contract  with  Eellw,  and  to  offer 
It  at  the  depot  for  transportation,  after  the 
agents  of  defendant  had  refused  to  famish 
cars  for  that  purpose?  We  think  not  A 
similar  question  arose  In  the  case  of  Texas 
P.  B.  Co.  T.  NKSiolson,  61  Tex.  491,  and  It 
was  fbvn  held  that  a  tender  of  the  property 
was  unnecessary  where  the  proposed  shipper 
had  been  Informed  In  advance  that  It  was 
not  required  and  would  not  be  accepted. 
That  was  a  case  of  a  breach  of  contract  to 
ship  at, a  certain  time;  bnt  the  principle  is 
tbe  same.  The  role  announced  Is  a  general 
one  and  applies  to  all  offers  and  tenders. 
When  the  defendant  knew  that  the  transpw- 
tallon  wQuld  not  be  furnished*  he  was  not 
bound,  in  ordrar  to  recover  for  the  wrong 
done  taim,  to  pr^tan  and  offer  the  wood. 
As  argued  by  his  connael,  it  was  his  daty 
to  pursue  that  course  best  calcalated  to  les- 
sen the  damage  resulting  ttom  the  wrong." 

Ill  Waugh  T.  Gnli;  a  ft  8.  r.  Hallway  Oo. 
(Tex.  ClT.  App.)  131  a.  W.  843.  the  plaintiff 
donanded  cars  for  the  shipment  of  logs.  The 
railroad  failed  to  furnish  the  cars  and  was 
held  liable  for  special  damages  incorred  by 
pbUnttlf  In  keeping  team  ready  to  haul  and 
load  the  logs,  and  also  for  damages  to  laga 
that  were  worm-eaten.  It  appears  from  the 
facta  in  the  above  case  that  a  part  of  the 
logs  bad  not  been  hauled  at  all,  but  plaln- 
tltF  had  demanded  cars  and  the  company  had 
promised  to  furnish  them. 

In  Bthrt<^e  v.  Central  of  Georgia  R.  B.., 
136  Ga.  677,  71  S.  E.  106S,  38  U  B.  A.  (N. 
S.)  932,  Ann.  Cas.  1912D,  128,  the  court  says: 
"It  was  not  necessary  that  the  plaintiff  should 
haul  and  deposit  en  the  right  of  way  the 
wood  he  had  cut  in  order  for  him  to  have 
a  right  of  action  because  of  the  company's 
refusal  to  receive  it  •  •  •  The  plaintiff 
allied  that  he  bad  hauled  and  d^slted 
on  the  right  of  way  of  the  defendant  com- 
pany a  part  of  the  wood  he  had  cut  and  cord- 
ed for  the  purpose  of  having  it  shipped  by 
the  d^endant  company.  It  would  have  been 
a  nseless  expense  to  have  deposited  the  rest 
of  the  wood  on  the  right  of  way  if  the  com- 
pany would  not  receive  It  there."  This  case 
is  on  all  fonrs  with  the  facta  In  the  case 
at  bar  and  la  a  convincing  authority. 

Upon  condderatltni  of  the  whole  case  we 


are  of  opinion  that  the  Judgment  of  the  su- 
perior court  ahould  be  affirmed,  and  it  is  so 
ordered. 

(16S  N.  C.  1«) 

DAVENPORT  et  al.  v.  COMMISSIONERS 
OF  PITT  COUNTY. 

(Snpreme  Court  of  North  Carolina.    Oct  1, 
1913.) 

1.  Appkal  and  Bbhob  (S  1009»)  —  Findinos 
ov  Fact  in  Eqxnrr. 

While  findings  of  fact  by  the  trial  Judge 
in  Ininnction  orders  are  not  binding  npoa  the 
appellate  court,  the;  are  entitied  to  due  weight 
and  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3970-3978;  Dec.  Dig.  { 
1009.*] 

2.  BBIDOES  (S  7*)~ElSTABLISin[ENT  OF  BBIDO- 
BS^DlBCBBnON  or  CoUNTT  COURT. 

The  eBtabli^unent  of  a  connty  bridge  rests 
in  the  discretion  of  the  county  commiasionet^ 
and,  in  the  absence  of  fraud  or  oppression,  their 
discretion  cannot  be  reviewed  t^  the  Supreme 
Court 

IBd.  Note.— For  other  cases,  see  Bri<teee, 
Cent  Dig.  H  9-13,  IS,  16;  Dec.  Dig  |  7.»} 

Appeal  from  Superior  Court,  Pitt  County; 
Allen,  Judge. 

Suit  by  J.  B.  Davoiport  and  others  against 
the  Commissioners  of  Pitt  County.  From  an 
order  dissolving  an  injunction,  plalntilb  ap- 
peal. Affirmed. 

The  trial  court  made  the  following  find- 
ings of  fact: 

"(1)  That  the  resolution  In  controverBy 
was  passed  by  the  board  of  commissioners  on 
November  14,  1912;  It  being  an  adjourned 
meeting  from  the  regular  meeting  which  was 
held  on  Monday,  November  4, 1912. 

"(2)  That  on  the  first  Monday  In  Decem- 
ber, 1912,  there  was  a  motion  by  plaintiffs  to 
resdnd  the  action  of  the  commissioners  In 
passing  the  resolution  in  controversy,  and  on 
said  motion  being  made  all  action  on  said 
resolution  was  deferred. 

"(3)  That  said  commissioners  in  passing 
said  resolution  on  November  14th  acted  in 
good  faith  and  within  the  discretion  vested 
in  them  by  law. 

"(4)  That  the  defendants,  the  present  board 
of  commissioners  of  Pitt  county,  have  acted 
In  good  faith  and  within  the  discretion 
vested  in  them  by  law  in  regard  to  the  reso- 
lution in  controversy. 

"(5)  That  Boyd's  Ferry  la  a  public  feny, 
and  the  roads  leading  up  to  said  ferry  on  the 
north  and  south  side  of  said  ferry  are  public 
roads. 

"(9)  That  a  bridge  at  Boyd's  Ferry  la  a 
public  necessity.'* 

Albion  Dunn  and  Harry  Skinner,  both  of 
Greenville,  for  appellants.  Julius  Brown,  F. 
O.  James  &  Son,  and  Jarvls  ft  Woo  ten,  all  of 
Greenville,  for  appellee^ 

BROWN,  J.  The  object  of  this  action  is 
to  enj(^  the  defendant  from  constmcting  a 
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pabUc  bridge  In  Uea  of  a  pnbllc  feny  wblch 
bas  been  operated  for  many  jean  acraaa  Tar 
ilTer  at  Boyd's  Feiry,  wboUy  wittdn  tbe 
oonnty  of  Fltt 

We  taave  jeumlned  tbe  affldavitB  printed 
in  tbB  record,  and  can  And  no  evUleace  of 
fraud  or  corruption,  or  of  a  gross  abuse  of 
discretion,  and  we  folly  concor  In  tbe  finding 
of  his  bonor  tbat  the  defendants  have  acted 
In  good  ftUtb  and  witbln  tbe  discretion  rest- 
ed in  tb«n  by  law  In  regard  to  tbe  wisdom 
and  feasibility  of  erectiiig  the  bridge. 

[1]  While  the  findings  of  fact  of  tbe  Judge 
of  the  Buperior  court  are  not  binding  on  us 
In  injunction  orders,  we  give  them  due  weight 
and  consideration,  and  we  folly  concur  in 
those  made  In  this  case. 

[2]  In  adopting  the  resolution  to  build  the 
bridge,  the  defendants  acted  well  within 
th^r  I^al  powers.  In  tbe  absence  of  fraud, 
or  oppression,  it  is  a  matter  witUn  their 
sound  discretion,  and  will  not  be  reviewed 
by  us,  Glenn  t.  Commissioners,  139  N.  G. 
412,  S2  S.  B.  58;  Brodnax  v.  Groom,  64  N. 
C.  245;  7  Am.  &  Eng.  Ency.  of  Law,  1009; 
16  Am.  &  Eng.  Ency.  of  Law,  423. 

In  discussing  the  discretion  of  county  com- 
missioners in  bulldlDg  bridges,  In  Brodnax 
V.  Oroom,  64  N.  C.  250,  Judge  Pearson  says: 
"In  short,  tills  court  Is  not  capable  of  con- 
trolling the  exercise  of  power  on  the  part  of 
the  General  Assembly,  or  of  tbe  county  au- 
thorities, and  It  cannot  assume  to  do  so,  with- 
out putting  Itself  in  antagonism  as  well  to 
the  General  Assembly,  as  to  tbe  county  au- 
thorities, and  erecting  a  despotism  of  five 
men,  which  is  opposed  to  the  rtindamental 
principles  of  our  government,  and  the  usage 
of  all  times  past" 

The  principle  laid  down  In  this  often  cited 
case  has  been  consistently  adhered  to,  and 
never  departed  from  by  this  court  where  th© 
act  is  clearly  within  tbe  power  of  the  county 
authorities  and  no  fraud,  corruption,  or  op- 
pression Is  shown. 

Affirmed,  and  action  dismissed. 


(Itt  N.  C.  17S) 

BABEEB  T.  UASSACHUSETTS  IfUT. 
LIFE  INS.  GO.  et  aL 

(Snpzeme  Court  of  North  Carolina.  Oct  1, 
1918.) 

1.  EVIDBNCK    (S  817*)— -HBABSAT— STATIlIBlfT 

or  Febson  Sinob  Dboeabbo. 

In  an  action  upon  policies  of  insurance, 
where  the  only  defense  was  suicide,  teatimony 
of  the  insured's  wife  and  beneficiary  tbat  some 
8  or  10  months  before  his  death  be  stated  to 
her  that  he  needed  a  pistol  as  deputy  sheriff 
and  was  thinking  of  getting  one,  and  a  later 
conversation  as  to  the  need  of  a  pistol  to  pro- 
tect her  in  his  absence,  offered  to  rebut  tbe  the- 
ory of  suicide,  based  on  his  purchase  of  a  pistol 
on  the  day  he  was  killed,  were  Incompetent  as 
hearsay. 

[Bd.  Note.-— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1174-1192;  Dec  Dig.  |  817.*] 


2.  EVIOBITCB  (I  122*)— BBLEVANCT^Bn  Gn- 
TJB— STATEMEIfTfl  BETOSB  EVEKT. 

Such  Statements  could  throw  no  possible 
light  upon  tbe  question  whether  insured  bad 
an  intention  of  killing  himself  at  the  time  he 
bought  a  pistol  and  were  no  part  of  the  res 

gestte. 

tEd.  Note.— For  other  cases,  see  Bvldenc^ 
Cent  Dig.      S39-350;  Dec  Dig.  $  122.*] 

3.  BvincNOB  (I  272*)— DECLABATione— Dbc< 

LUUTIOnS  AaAXNST  IHTBBBST. 

Declaratiouk  against  a  party's  Interest  are 

competent 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  18  1105-1107;   Dec  Dig.  S  272.*i 

4.  EVIDENCB  (S  271*)— DBOU^XATIOira— SCS^ 

Sebvino  Deolabations. 

In  an  action  on  life  poUdes,  where  tbs 
only  defense  was  suicide  bis  statement  to  bts 
wife  8  or  10  months  before  his  death  tbat  he 
needed  a  pistol  as  deputy  sheriff  was  Incompetent 
aa  self-serving  decUrations,  where  they  were 
not  in  corroboration  of  competent  statements. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  IS  1068-1079,  1081-4104;  Dec  Dig. 
9  271.*]  . 

6.  Appeal  and  Bbbob  J|  1050*)— Hariclbss 
EIbbob— Aduissioit  of  Evidence. 

In  an  action  on  life  policies,  where  Um 
only  defense  was  suicide,  held,  that  the  errone- 
ous admission  of  irrelevant  evidence,  beussy 
evidence,  and  self-serring  declarations  as  to  wliy 
deceased  twught  the  pistol  by  which  he  was 
killed  was  injurious  and  prejudicial. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  1068,  1069,  4155-4157, 
4166;   Dec  Dig.  |  1050,*] 

Appeal  from  Stti>erlor  Court,  Carteret 
County ;  Allen,  Judge. 

Action  by  Mamie  W.  Barker  against  tlu 
Massachusetts  Mutual  Life  Insurance  Com- 
pany and  another.  Judgment  for  plalntlfl^ 
and  defendants  appeaL  New  triaL 

Oulon  A  Onion,  of  New  Bern,  fbr  nppd- 
lanta.  A.  D.  Ward  and  T.  D.  Warren,  botii 
of  New  Bem*  for  appellee. 

CLARK,  a  J.  This  la  an  action  by  tHe 
widow  of  Joseph  C.  Barker  mi  two  poUdee 
Issued  by  the  defendants  separately  upon  tiie 
life  of  her  husband,  in  whlcb  she  was  named 
B8  benefldary.  Tbe  actions  were  brought 
separately,  but  by  ctmaent  tbey  wwe  ctmeoU- 
dated  and  tried  as  one;  the  same  qnestl(mB 
being  preeoited.  Indeed,  the  only  matter  at 
Issue  Is  tbe  defmae  that  the  Insured  con- 
mltted  nilcide. 

[1]  Tbe  plalntur  was  alfpwed  to  testify 
that  some  8  or  10  montbs  before  ber  bus- 
band's  death  be  stated  to  ber  that  be  needed 
a  pistol  aa  d^m^  sbolir  and  was  tMnMi^ 
of  getting  ime,  and  sbe  alao  ^va  a  conver- 
satlon  on  another  occasion,  later,  between 
hOTself  and  husband,  as  to  tbe  need  of  a  pis- 
tol to  protect  berself  In  Us  absenccw  13ie 
object  of  this  testinHmy  was  of  coarse  to 
rebut  tbe  theory  of  soldde  based  upon  the 
purchase  of  tbe  pistol  by  bim  <m  tbe  evening 
or  afternoon  of  KEareh  7,  1911 ;  the  evidence 
bdng  uncontradicted  that  the  Insured  was 
killed  that  pistol.  In  bis  own  hands,  6:30 
the  next  morning.   The  controversy  Is  as  to 
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whether  locb  ktlUng  waj  Inteattonal  or  ae- 

ddental. 

[2-4]  The  cooversaUoiia  teetlfled  to  by  the 
wife  as  having  occurred  "8  to  10  months  pre- 
TioQsly"  and  at  the  other  time  were  Incom- 
petent as  bearaay.  They  could  not  poselbly 
be  a  part  of  the  res  gests.  The  times  were 
too  remote  for  that  purpose.  Such  conversa- 
tions were  not  merely  irrelevant  bat  were 
calculated  to  prejudice  the  defense.  That 
the  assured  had,  or  had  not,  an  Intention 
to  buy  a  pistol  for  a  Intimate  purpose  8  or 
10  months  previously  and  on  the  other  occa- 
sion referred  to,  two  weeks  before  the  death, 
could  throw  no  possible  light  upon  the  ques- 
tion whether  he  had  an  intention  to  kill 
himself  at  the  time  he  bought  this  pistol. 
Nor  could  hearsay  evidence  of  his  declara- 
tions to  his  wife  in  his  own  favor  on  those 
occasions  be  admissible.  Declarations 
against  the  party's  Interests  are  competent 
but  not  self-serving  statements,  except  in 
corroboration  of  competent  statements. 

Suppose  the  assured  had  not  succeeded  in 
the  act  and  had  been  indicted  therefor, 
could  these  decIarationB  have  been  admitted 
In  his  fftvor?  On  the  other  hand,  suppose  he 
had  been  indicted  for  murder  committed  with 
that  pistol  (the  killing  of  some  one  else  than 
himself),  conld  these  declarations  made  to 
his  wife  weeks  and  months  previously  of  his 
disposition  to  buy  a  pistol  for  a  legitimate 
purpose,  which  purpose  was  not  then  exe- 
cuted, be  admitted  to  r^ut  the  presumption 
arisiDg  from  the  killing  with  a  deadly  weap- 
on? Suppose,  indeed,  on  snCh  indictment  for 
homicide  the  same  question  had  arisen  as 
here  whether  the  shooting  was  Intentional  or 
accidental,  would  such  previous  statement  by 
him  of  an  unexecuted  intention  be  compe- 
tent in  his  defense?  We  tlilnk  not  It  fol- 
lows, therefbre,  that  they  were  Incompetent 
when  the  question  is  whether  the  Ulling  of 
himself  was  accidental  or  Intentional. 

m  We  are  not  disposed  to  grant  a  new 
trial  for  error  In  the  admission  or  rejection 
of  testimony  unless  we  can  see  that  it  was 
prejudicial,  but  we  think  that  the  admission 
of  this  testimony  must  have  been  injurious 
to  the  defendants.  It  was  introdaced  for  that 
purpose. 

There  must  be  a  new  trlaL 


(in  N.  C.  UT) 

DAMBL  T.  DIXON  «t  nx. 

(Snpreme  Goort  of  North  Carolina.    Oct.  1, 
1918.) 

1.  Cakobixation  op  iNSTKUunn  69*)— 

BXUXT  to  DBFENDANI^-COUPUraAXXOH  VOB 
IlfPBOVKUENTS— AVOUNT. 

Under  Bevlsal  1905,  f  652,  providing  that 
any  defendant  against  whom  a  fndgment  shall 
be  rendered  for  land  may  present  a  petition 
stating  that  he  or  those  ander  whom  he  claims, 
while  holding  the  premises  under  a  color  of 
title  believed  to  be  good,  have  made  permanent 
improvements  thereon,  and  praying  that  he  may 
be  allowed  therefor  "over  and  above  the  valne 
of  the  ose  and  occupation  of  such  land,"  and 


that  theraupan  tiie  court  may  Impanel  a  jury 
to  assess  plaintUTi  damages  and  the  allowance 
to  defendant  for  such  improvements,  where,  in 
an  action  to  set  aside  deeds,  it  was  adjadged 
that  plaintiff  was  entitled  to  recover  rents  and 
profits.  It  was  emu-  to  render  judgment  amlnst 
him  for  a*  value  of  the  betterments  as  found 
by  the  jury  without  deducting  the  rents  and 
profits. 

[Ed.  Note.— For  other  caK%  see  OanceUatton 
of  Instruments,  Cent.  Dig-  U  Ufi-125;  Dec. 
Dig.  I  60,«] 

2.  Canoelutioh  or  InsmmcEifTa  (f  09*)  — 

COMPKlfSATIOIf      rOB       lUPBOTnCEIVTB  — 

Amount. 

Under  such  section,  in  an  action  against 
a  husband  and  wife  to  set  aside  deeds,  where 
the  wife  was  still  a  tenant  in  common  with 
plaintiff  after  the  setting  aside  of  the  deeds. 
It  was  error  to  render  judgment  against  plain- 
tiff for  the  full  value  of  the  betterments  as 
found  by  the  jury,  as  he  idionid  have  been 
chained  with  only  one-haU  tiiereof. 

[Ed.  Note^— For  ot^er  eases,  see  Oancdlatlon 
of  Instraments,  Cent.  IMg.  H  119-126;  Dee. 
Dig.  I  59.*] 

8.  PABTmON  (S  78*)  —  iMCinBHTAL  RlLIBT  — 

lUFBOVBMENTB. 

On  a  partition  of  land,  the  party  making 
betterments  is  entitled  to  have  the  part  im- 
proved by  bim  allotted  in  his  abate,  in  wbleh 
case  he  recovers  nothing  for  the  betterments. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  SS  211-223;   Dec  Dig.  f  78.*] 

4.  lUPBOVBUBNTS    (S    4*)  —  COKPimATIDN — 

Statutobt  Pbovisions. 

Under  Bertsal  1906,  }  6S%  providing  tiiat 
any  defendant  against  wfacNn  a  jodgment  shall 

be  rendered  for  land  may  present  a  petition 
stating  that  be  or  those  under  whom  he  claims 
have  made  permanent  improvements  thereon, 
and  praying  that  he  may  be  allowed  for  the 
same,  and  that  thereupon  the  court  may  im- 
panel a  jnry  to  assess  plaintiff's  damages  and 
the  allowance  to  defendant  for  the  improve- 
ments, the  light  to  an  allowance  for  betterments 
is  not  restricted  to  actions  of  ejectment 

[Ed.  Note.— For  other  cases,  sec  Improve- 
ments, Cent  Dig.  {}  4,  7-28 ;  Dec.  Dig.  i  4.*] 

Appeal  from  Snpeiior  Coart,  Pitt  Coonty ; 
Allen,  Judge. 

Action  by  Sidney  Daniel  against  B.  8.  Dix- 
on and  wife  to  set  aaldo  certain  deeds. 
From  a  Judgment  against  plalntlfr  for  bet- 
terments, he  appeals.  Beversed. 

Julius  Brown,  of  OreenvlUe,  and  H.  S. 
Ward,  of  Washington,  N.  C,  for  appellant. 
T.  J.  Jarvls  and  Harry  Skinner,  both  oS 
OreenTllle,  for  appellees. 

CLARK,  O.  J.  [1,1]  This  was  an  action 
to  set  aside  and  annul  certain  deeds.  There 
was  verdict  and  judgment  in  fovor  of  the 
plaintiff,  and  the  judgment  was  affirmed  in 
this  case.  161  N.  O.  377,  77  S.  B.  805.  The 
defendants  then  filed  their  petition,  under 
Bevlsal,  8  052,  for  betterments.  The  jury 
found  that  the  defendants  "had  good  reason 
to  believe,  and  did  believe,  that  at  the  time 
they  were  making  Improvements  on  the  land 
that  they  had  a  good  title  thereto,"  and  that 
"the  premises  bad  been  enhanced  in  valne  at 
this  time  by  reason  of  said  impiorements 
»700." 

The  only  point  presented  Is  as  to  the  cor- 
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rectnesa  of  the  Judgment  Tbe  court  signed 
Judgment  against  tbe  plaintiff  for  $700  bet- 
tennents  without  any  *  deductions  for  rents 
and  profits  adjudged  to  the  plaintiff  In  a 
former  trial,  which  the  law  provides  shall  be 
deducted,  and  without  regard  to  the  fact  that 
the  plaintiff  and  the  feme  defendant  are 
atUl  tenants  In  common  and  that  the  feme 
defendant  will  get  the  benefit  of  the  Improve- 
ments equally  with  the  plaintiff.  To  charge 
the  plaintiff  with  the  whole  of  the  added 
value  would  be  contrary  to  law  and  natural 
Justice  as  welL 

[S]  Where  there  la  a  partition  of  property, 
the  party  making  betterments  Is  entitled  to 
have  the  part  improved  by  him  allotted  In 
hifl  share,  in  which  case  be  recovers  nothing 
for  the  betterment  which  be  has  placed  upon 
the  property  which  has  thus  become  his  own. 
Pope  V.  Whitehead,  68  N.  C.  191;  Collett  v. 
Henderson,  80  N.  C.  337;  Holt  v.  Couch.  125 
N.  G.  456,  34  S.  E.  703,  74  Am.  St  Sep.  648. 
Bnt  In  the  present  case  there  is  no  partition, 
and  one-half  of  the  added  value  of  $700 
placed  upon  the  whole  property  by  reason  of 
the  betterments  Inures  to  the  benefit  of  the 
defendants  whose  half  interest  in  the  prop- 
erty Is  Increased  $350,  and  they  are  entitled 
to  recover  from  the  plalntlfl  only  the  added 
valoe  of  $390  which  by  reason  of  the  improve* 
ments  wHI  enhance  the  plaintiff's  interest  in 
the  property.  In  patting  $700  In  added  val- 
ue on  the  property  they  hare  spent  $850  fcff 
tbelr  own  benefit  and  $850  for  the  benefit  of 
the  plaintiff. 

There  was  a  former  Judgment  in  this  case 
at  November  term,  1012,  whicta  was  afllrmed 
(101  N.  O.  877,  77  S.  B.  305),  whlijh  adjudged 
that  the  plaintiff  ms  ^tiUed  to  one-half  In- 
tereat  In  the  land  described  in  the  pleadings 
charged,  however,  with  the  payment  of  one- 
half  of  $771.88,  which  the  defendants  had 
dl^ursed  in  paying  off  a  mortgage  on  the 
property  less  one-half  the  rental  value  of  the 
property  while  In  the  hands  of  the  defendant ; 
the  Jury  having  found  the  average  rental 
value  to  be  $150  per  year. 

The  plaintiff  tendered  a  Judgment  Purg- 
ing himselt  with  one-half  of  said  $771.88  with 
interest  and  for  $350,  one-half  of  said  bet- 
terments, and  charging  the  defendants  with 
one-half  of  the  rents  and  profits  with  inter- 
est By  this  calculation  the  defendants 
would  recover  of  the  plaintiff  $184.38.  This 
calcnlatlon  and  adjustment  Is  correct,  and 
the  court  diould  have  signed  the  Judgment 
tendered  by  the  plaintiff.  The  latest  case  on 
the  subject  of  betterments  is  Whitfield  v. 
Boyd,  158  N.  O.  461,  74  8.  B.  462,  whlcb  was 
like  this,  a  recovery  of  an  undivided  Interest 
In  land,  and  the  court  held  that  it  was  In 
^ect  a  proceeding  in  ejectmait  and  that 
betterments  could  t>e  assessed. 

[4]  We  cannot  however,  agree  with  the 
contention  of  the  plaintiff  that  betterments 
are  only  alh»wed,  under  the  statute,  in  eject- 


ment There  is  no  snch  restriction  therein. 
Indeed,  if  no  petition  for  trettermenta  had 
been  filed,  it  is  generally  recognized  that 
when  tenants  In  common  have  partition  they 
are  entitled  to  lands  on  which  they  have 
made  improvements  assigned  to  them  with- 
out credit  for  the  Improvements  placed  there- 
on. Pope  V.  Whitehead,  68  N.  C.  19L  This 
can  be  done  when  there  Is  an  actual  parti- 
tion ;  but  when  there  Is  no  partition,  or  there 
Is  a  sale  for  partition,  the  added  improve- 
ment goes  to  swell  the  value  of  the  whole 
tract  and  the  defendants  here  can  only  re- 
cover, as  above  stated,  their  one>half  of  the 
betterment  which  was  for  the  benefit  of  the 
plaintiff,  deducting  therefrom  the  balance 
due  by  them  to  the  plalntlfl  In  accordance 
with  the  Judgment  of  November  term,  1912. 

The  amount  of  rents  set  off  against  tbe 
claim  for  betterments  does  not  'exceed  tbose 
accruing  within  three  years  before  the  be- 
ginning of  this  action.  The  other  rents  aud 
profits  were  set  off  against  tbe  lien  paid  off 
by  the  defendants,  and  an  adjustm^t  de- 
creed by  the  Judgmrait  of  November  term, 
1912. 

The  Judgment  should  be  set  aside,  and  a 
new  Judgment  entered  in  the  court  below  la 
accordance  with  this  opinion. 

Beversed. 

am  N.  G.  im 

ANDERSON  v.  HABRINQTON  et  aL 

(Supreme  Court  of  North  Carolina.    Oct  1. 

1913.) 

1.  Tbusts   (H   17,   18*)— Dbclabation  or 
Tbust  —  Obaz.  Aobebmxict  —  Statute  or 

FSATIDS. 

The  statute  of  frauds  requiring  that  a  Mle 

of  land  must  be  evidenced  by  a  memorandum 
signed  by  the  party  to  be'  charged  has  no  ip- 
plication  to  a  declaration  of  trust  as  to  land. 
Ed.  Note.— For  other  (sses,  see  Trusts,  Cent 
II  16-24;  Dec  Dig.  H  17,  !&*] 

2.  Tbusts  (|  86*)    GBK&Tioir  —  Oaai.  Aou- 

UENT. 

It  is  not  necessary  that  a  trust  be  declared 
In  any  particular  mode,  and  where  money  «u 
l(Mned  a  purchaser  of  land  to  pay  the  price, 
and  a  deed  taken  in  the  lender's  name  nnder 
an  oral  agreement  that  when  the  loan  sboold 
be  repaid  each  would  have  a  half  inturest  bi 
the  land,  a  trust  was  thereby  created  in  fsTor 
of  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Ctat- 
Dig.  H  46-50;  Dec.  Dig.  |  36.*] 

An>eal  from  Stwerlor  Court;  OnTOi  Goon- 
t7;  Alien,  Judge. 

Action  by  a«orge  F.  Anderson  against  W. 
H.*HaiTington  and  another.  From  a  Jadg* 
ment  for  plaintiff,  the  defendant  named  ap- 
peals. Aflirmed. 

This  Issue  was  submitted  to  the  Jury  by 
the  court:  "Did  the  plaintiff  and  defendant 
contract  and.  agree  as  alleged  in  section  1  of 
the  complaint  and  was  the  deed  made  to 
Harrington  in  accordance  with  said  agree- 
ment? Answer:  Tea." 
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*Wor  other  eaaes  ■■•  same  toplo  sad  motion  NCMBBR  la  Deo.  01|.  A  Am. 


N.a) 


8HELT0N  T.  WUITB 


427 


Sectton  1  of  the  complaint  Is  as  follows: 
That  prior  to  AprU  U,  1911,  the  plalntUC  had 
bargained  for  the  purchase  of  the  tract  of 
land  herein  referred  to  at  the  price  of  $450, 
and  applied  to  the  defendant  Vi\.  H.  Harring- 
ton for  the  mon^,  whereupon  It  was  agreed 
between  the  plaintiff  and  W.  H.  Harrington 
ttiat  plaintiff  should  buy  the  property  and 
draw  on  the  defendant  W.  H.  Harrington  for 
the  purdiaae  money,  and  then  the  plaintiff 
was  to  proceed  with  the  cutting  of  the 
standing  timber  on  the  tract  and  sell  the 
same  and  torn  over  the  net  proceeds  to  the 
defendant  W.  H.  Harrington,  nntll  such  pay- 
ments had  amounted  to  the  purchase  price, 
and  that  iht^r  wonld  then  sdl  the  land  and 
divide  tS»e  tffoceeds  then  between  them,  share 
and  alhBre  alike,  or  otherwise  they  wonld  be 
eqnal  owners  In  the  land  after  the  said  W. 
H.  Harrington  bad  been  paid  the  porchase 
money. 

It  is  admitted  In  tiie  answw  that  the  deed 
to  the  land  and  tlmba  was  uecnted  to  de- 
Itendant  by  A.  J.  Waters  and  wife  on  April  U, 
ISll.  It  is  farther  admitted  "that  plaintiff 
made  a  draft  «i  defendant  W.  H.  Harrington 
for  the  said  9460  wltb  irtilcb  to  pay  the 
grantor  In  the  said  deed*  whldi  draft  was 
paid  and  honored  by  the  said  W.  H.  Harrlng^ 
ton."* 

Upon  these  admissums  and  the  flndhag 
of  the  Jnry,  his  honor  adjudged  *ihat  W.  B. 
Harrington  be  first  p^  the  balance  of 
the  $450  pnrchase  mon^,  and  the  balance 
be  equally  divided  between  the  plaintiff 
and  def^dant,  tliat  costa  Including  this  term 
be  taxed  against  the  defendant  W.  H.  Har^ 
rlngtim,  Hut  for  purpose  of  division  D.  L. 
Ward  and  W.  D.  Mclrer  be  appointed  com- 
mlsrtonm  to  make  sale  of  the  land  and  tim- 
ber  according  to  law."  The  defendant  ex- 
cited and  appealed. 

D.  Ij.  Ward,  of  New  Bern,  for  appellant 
W.  D.  HclTer,  of  New  Bern,  for  appellee. 

BROWN,  3.  In  the  view  we  take  of  this 
case.  It  Is  unnecessary  to  consider  each  of 
the  numerous  assignments  of  error.  In  the 
briefs  the  action  appears  to  be  treated  as 
one  to  settle  a  copartnership,  whereas  it  Is 
in  reality  an  action  to  set  up  and  establish  a 
parol  trust  in  land.  The  defendant  requested 
his  honor  to  chaise  the  jury:  "There  is  no 
erld^ce  in  this  case  to  sustain  a  recovery 
of  an  interest  in  land.  In  order  to  recover 
land,  there  must  be  some  memorandum  in 
writing  signed  by  the  party  to  be  bound 
thereby."  This  Is  not  an  action  for  spedflc 
performance  of  a  contract  In  the  sale  of  land, 
but  one  to  establish  a  trust  One  of  the  four 
methods  of  creating  a  trust  Is  by  contract, 
based  upon  valuable  consideration,  to  stand 
seised  to  the  use  of,  or  In  trust  for,  another. 
Wood  V.  Cherry,  73  N.  C.  115. 

[1]  It  Is  so  weU  settled  in  this  state  that 
the  statate  of  frauds,  requiring  a  memoran- 


dum in  writing  in  respect  to  the  sale  of 
land  to  be  signed  by  the  party  charged, 
does  not  apply  to  the  declaration  of  trusts 
that  It  Is  a  waste  of  time  to  discuss  the  ques- 
tion at  this  late  day.  Biggs  v.  Swann,  GO 
N.  C.  lis. 

[2]  At  common  law  It  was  not  necessary 
that  a  trust  be  declared  In  any  particular 
mode.  In  England  the  statute  requires  that 
declarations  of  trust  be  evidenced  and  proved 
by  some  writing,  but  In  this  state  there  is 
no  such  requirement,  and  therefore  the  mat- 
ter stands  as  at  common  law.  Biggs  v. 
Swann,  59  N.  C.  118;  Shelton  v.  Shelton, 
68  N.  a  292.  In  view  of  this  well-settled 
principle,  it  has  been  hdd  tha^  wh^  one 
person  buys  land  under  an  agreement  to  do 
so  and  to  hold  It  for  another  until  he  re- 
pays the  pnrdiase  moneyt  Om  purchaser  be* 
comes  a  trustee  for  the  party  Ua  whom  be 
purcbues  the  land.  Oobb  v.  Bdwafds,  117 
N.  G.  244,  28  S.  B.  241;  Holden  v.  Strick- 
land, 116  N.  C.  U6,  21  S.  B.  684:  Owens  v 
WllUams,  ISO  N.  C.  166,  41  B.  B.  98. 

The  jury  have  found  the  facts  set  out  In, 
section  1  of  the  complaint  to  be  tm&  Those 
facts  are  snflteient  to  create  a  trust  In  the 
defendant  for  plaintiff's  benefit,  and  It  neces- 
sarily follows  that  the  judgment  prcmouneed 
by  Us  honor  Is  correct 

The  motion  to  nonsnlt  was  properly  denied, 
as  t^ere  is  abundant  evidence  Introduced  by 
the  pliUntlff  tending  to  eatebllsb  the  tnut 
alleged  in  the  complaiat 

No  error. 

(ISS  N.  G.  90) 

SHELTON  et  al.  v.  WHITE  et  al. 

(Supreme  Conrt  of  North  Carolina.    Sept  24, 
19ia) 

1.  Dbaus  (I  13*)  —  Dbainaox  Distsicis  — 
Right  to  EsTAnusn. 

The  establishment  pf  levee  and  drainage 
districts  is  a  valid  exercise  of  legislative  power, 
based  upon  the  police  power,  the  right  of  emi- 
nent domain,  and  the  taxing  power. 

1^  ^T^'^'^^  - 

2.  Drains  (|  14*)  — Dbainaqb  Distbiots  — 
Pbocbedings  roB  Establishment— Appeal, 

Under  Laws  1909,  c.  442,  §§  16,  17,  provid- 
ing for  the  bearine  by  the  clerk  of  objectionB 
by  landowners  within  a  proposed  drainage  dis- 
trict any  landowner  may  appeal  from  his  de- 
cision to  the  superior  court  upon  the  issue  as 
to  whether  his  land  will  be  benefited,  and  have 
such  issue  passed  upon  by  a  jury. 

iEd.  Note.— For  other  cases,  see  Drains,  Gent 
i.H6,6:  Dec.  Dig.  I  14.*] 

3.  Ehinbivt  Dovain  (§  31*)— Dbaikaob  Dis- 
tbiots—Establishment— Appeal. 

Under  Laws  1909,  c.  442,  Sg  16,  17,  relat- 
ing to  the  formation  of  drainage  districts,  if, 
on  appeal  to  the  saperior  court  by  a  landowner 
upon  the  issue  as  to  whether  his  land  will  be 
benefited^  the  jury  finds  that  his  land  will  not 
be  benefited,  uie  land  can,  nevertheless,  be  so 
incladed,  when  necessary  for  constmction  pur- 
poses, under  the  right  of  eminent  domain  upon 
an  allowance  for  damages. 

[Ed.  Note^For  other  cases,  see  Bminent  Do- 
main, Cent  Dig.  S  77 ;  Dec.  Dig.  i 
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4.  Drains  <i  14*)— Dbainam  DrnmoTB— 

PBOOBDUBS    TOB    BBTABLlSBlflNT  — OBJXO* 

TI0N8  TO  RePOBT  OF  VZEWBHS. 

Wltere,  apoo  the  bearing  of  the  final  re- 
port of  viewers,  under  Act  1009,  |  0,  relating 
to  the  formatioii  of  drainage  distiictB,  a  ma- 
jority of  landowner!  and  owners  of  tbree-fiftbs 
of  tbe  lands  within  tbe  proposed  district  ob- 
jected, tbe  proceeding  sboold  nave  been  dismiss- 
ed, notwitbstanding  some  of  tbe  objectors  sign- 
ed the  orifjioal  petitloa  for  tbe  formation  of  the 
dtetrict,  since  the  final  report  may  bave  sbown 
the  facts  as  to  cost  and  benefit  of  tbe  district 
to  be  different  from  what  they  appeared  to  be 
when  they  signed  the  original  petition. 

[Ed.  Note.— For  otber  cases,  see  Draiw,  Gent. 
Dig.  H  6,  6:  Dec.  Dig.  |  14.*] 

Appeal  from  Superior  Oonrt;  Edgecombe 
Gonntr;  Cll&e,  Judge. 

Proceedings  by  B.  F.  Shelton  and  otfiers 
against  J.  A.  White  and  otbers  to  establish 
a  drainage  district.  Exceptions  to  the  re- 
port of  viewers  were  overruled,  and,  on  a[>- 
peal  to  the  Superior  Court,  the  judgment  be- 
low was  afflimed,  and  defoidants  appeal. 
Bemanded. 

B.  ^nl  Kitcbln,  <tf  Scotland  Neck,  and 
Manning  ft  Kitcbln,  of  Baledgh,  for  appel- 
lants. R.  A.  Qllliam  and  W.  0.  Howard, 
both  of  Xarbon^  for  appellees. 

OLABE,  0.  3.  This  Is  a  proceeding  un- 
der General  Drainage  Law  1909,  e.  442,  as 
amended  by  Laws  1911,  c.  67,  to  establish 
the  "De^  Creek  drainaga  district"  In  Bdge- 
combe  uid  Ballfiuc.  Tbe  original  petition 
asked  tax  the  creation  of  a  district,  19  miles 
long  and  8  or  4  miles  wide,  on  both  sides  of 
Deep  Creek.  The  board  of  viewers,  appoint- 
ed by  the  preliminary  decree,  recommoided 
a  district  abont  10  miles  long,  imttiiig  off 
both  ends  of  the  original  proposition.  Tbe 
clei^  ordered  this  modification  and  the  ee- 
tabUshment  of  the  district  as  recommended. 
All  the  owners  of  tbe  land  In  the  district  who 
had  not  signed  tbe  petition  were  notified,  as 
legnlred  by  the  statute.  8ectl<m  2.  Tbe 
(Oerk  directed  the  engineer  and  viewers  to 
make  their  survey  and  report  with  a  map 
the  plans,  specifications,  classification,  and 
cost 

The  board  of  viewers  filed  their  report  in 
accordance  with  this  decree;  the  total  es- 
timated cost  of  the  Improvement  being  about 
(40,000,  and  the  acreage  6,135  acres.  On 
May  11.  1012,  when  the  final  report  came 
on  for  hearing  (section  16,  c.  442,  Laws 
1909)  before  the  clerk,  56  owners  of  land 
within  tlie  district  filed  exceptions,  and 
asked  that  the  district  be  not  established, 
and  that  the  proceedings  be  dismissed. 
Some  of  the  objectors  w«re  signers  of  the 
original  petition,  alleging  that  tbe  report 
showed  that  tbe  cost  would  be  practically 
double  the  original  estimate  and  would  ex- 
ceed tiie  benefit,  and  that  tbe  district  was 
Impracticable.  They  averred  that  tbe  ob- 
jectors owned  three-fifths  of  the  land  in  the 
proposed  district    The  clerk  oTermled  all 


exceptions,  and  confirmed  tbe  final  report 
Exceptions  were  duly  noted,  and  an  ai^>eal 
was  taken  to  the  superior  court  in  term,  as 
provided  by  the  statute. 

In  the  superior  court  his  honor  declined  to 
submit  any  phase  of  the  controversy  to  the 
jury.  He  heard  the  evidence,  and  confirm- 
ed the  judgm^t  of  the  clerk.  It  is  provided 
by  Laws  1011,  c.  67,  I  8,  amending  section  17, 
c  442 :  "Such  appeal  shall  be  based  and  heard 
only  upon  the  exceptions  theretofore  filed 
by  the  complaining  party,  either  as  to  Is- 
sues of  law  or  fact,  and  no  additional  ex- 
ception shall  be  considered  by  the  coort  up- 
on the  bearing  of  the  appeaL" 

[1]  The  authorll7  of  the  Legislature  to 
provide  for  the  creation  of  "levee  and  drain- 
age districts"  is  based  upon  the  police  pow- 
er, the  right  of  eminent  domain,  and  the 
taxing  power,  and  has  been  repeatedly  sus- 
tained in  tills  court  The  act  of  1909  was 
fnlly  considered,  and  Its  constitutionality 
sustained  by  Hoke,  J.,  in  Sanderlin  v.  Loken, 
162  N.  C.  738,  -es  S.  E.  225,  and  has  been 
followed  in  White  t.  Lane,  1&3  N.  a  14,  68 
S.  E.  895,  Forehand  v.  Taylor,  155  N.  C. 
35S,  71  S.  B.  433,  Mann  T.  Glbba,  156  N.  G. 
44,  72  S.  E.  82,  Carter  v.  Gom'rs  (the  "Mat- 
tamuskeet  Lake"  Case)  166  N.  a  1S3.  72 
S.  E.  380,  Forest  v.  Railroad,  159  X.  C.  547, 

75  S.  E.  796,  Gom'rs  v.  Webb,  160  N.  a  605. 

76  S.  B.  562,  Caravan  v.  Gom'rs,  161  N.  C. 
100,  76  S.  E.  681.  and  In  re  Drainage  Dis- 
trict, 162  N.  a  127,  78  S.  B.  14.  Similar 
l^Mlatton  thweto  had  be^  affirmed  Ity 
this  court  on  a  former  statute  in  many 
cases,  among  tbem  Norfleet  r.  Cromwell,  70 
N.  G.  639,  16  Am.  Bep.  787 ;  Porter  v.  Arm- 
strong. 164  N.  a  449,  46  S.  B.  997;  s.  C 
189  N.  a  179,  61  8.  B.  926;  Adams  t.  Joy- 
ner,  147  N.  G.  77,  60  S.  B.  726;  Staton  v. 
Staton,  148  N.  G.  490,  62  S.  E.  596.  Such 
legislation  has  been  repeatedly  hdd  valid 
in  the  U.  8.  Supreme  Gourtr  as  in  Wnrts  v. 
Hoagland,  114  U.  S.  606,  6  Sup.  Gt  1086,  29 
L.  Bd.  220,  Irrigatiini  District  v.  Bradley, 
164  U.  S.  163,  17  Sup.  Ot  66,  41  L.  Ed.  369, 
and  In  many  other  cases,  as  well  as  by  nu- 
merous decisions  In  otiier  states,  many  of 
which  have  been  collected.  10  A.  &  EL  (2d 
Ed.)  228;  14  Cyc  1024. 1025. 

The  procedure  In  the  formation  of  these 
districts,  under  Laws  1909,  c.  442,  may  be 
thus  summarised,  leaving  out  details :  A  pe- 
tition must  be  presented  to  the  clerk,  sign- 
ed by  a  "majority  of  tbe  resident  landown- 
ers of  the  prop(»ed  drainage  or  levee  dis- 
trict, or  by  the  owners  of  three-fifths  ot  all 
the  land  whidi  shall  be  affected  by  or  as- 
sessed for  the  expense  of  the  proposed  im- 
provement" Thereupon  notice  Is  Issued  to 
all  tbe  other  landowners  in  said  district,  and 
the  clerk  ai^olnts  a  surveyor  and  two  free- 
holders of  the  county,  who  shall  make  a  sur- 
vey, and  report  whether  the  proposed  Im- 
provement is  practicable  and  conducive  to  the 
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general  welfare  of  the  district,  whether  It 
will  be  of  benefit  to  the  lands  sought  to  be 
benefited,  and  whether  all  the  lands  benefi^ 
ed  are  Included  in  the  proposed  district 
The7  are  required  to  file  with  this  report  a 
map  of  the  proposed  district,  showing  the 
location  of  .the  ditches,  canals,  or  levees 
proposed,  together  with  any  other  Informa- 
tion bearing  on  their  conclosion. 

On  the  coming  In  of  this  report.  If  it  Is 
adverse  to  the  formation  of  the  district,  and 
tbe  derk  shall  approve  such  finding,  the  pe- 
tition is  dismissed.  If,  however,  they  file  a 
favorable  report,  and  the  clerk  shall  ap- 
prove the  same,  he  shall  give  notice  of  a 
farther  date  to  hear  objections.  If  on  such 
hearing  he  approves  the  report,  he  orders 
the  formatloD  of  the  district  It  Is  then 
0[>en  to  any  one,  whose  land  Is  Included  In 
the  district  who  shall  object  that  he  will  not 
be  benefited,  and  who  asks  that  his  land 
shall  be  excluded,  to  appeal,  under  section  8, 
upon  the  issue  of  fact  whether  his  lands  will 
be  benefited  or  not  This  issue  can  be  tried 
by  Jury  on  appeal.  It  Is  not  open  to  him  to 
contest  the  practtcablUt?  of  the  formation 
of  the  district  which  Is  based  upon  the  pe- 
tition of  the  majority  of  the  landowners,  and 
approved  by  the  report  of  the  viewers  and 
surveyor,  and  affirmed  by  the  clerk.  As  a 
minority  landowner,  he  cannot  contest  such 
action.  His  rights  extend  no  further  than 
to  raise  the  issne  of  fact  whether  his  own 
lands  will  be  benefited.  If,  on  appeal,  the 
Jury  find  against  the  appellant  the  judg- 
ment of  the  clerk  Is,  of  course,  affirmed. 
But  should  the  Jury  find  In  his  favor  he  Is 
not  entitled  as  of  course  to  have  his  land 
excluded,  becanse  In  some  cases  this  may 
destroy  the  formation  of  the  district,  which 
has  been  ordered  on  the  petition  of  the  ma- 
jority, and  sustained  by  the  report  of  the 
board  of  viewers  and  surveyor,  and  approv- 
ed by  the  clerk.  The  Judge,  upon  the  find- 
ing of  the  Issue  of  fact  by  the  Jury  in  favor 
of  the  appellant  can  either  order  his  land, 
excluded  from  the  proposed  district,  if  that 
can  be  done  without  Injuring  the  district, 
or  he  can  order  that  such  land  be  retained 
^thin  the  district  for  the  purpose  of  giv- 
ing a  right  of  way  for  the  proposed  Improve- 
ments over  his  lands,  upon  the  payment  of 
damages  awarded  by  the  verdict  under  the 
right  of  eminent  domain.  Lam  1911,  c.  67, 
f  2- 

Itf  S]  Upon  the  preliminary  order  eatab- 
llsblng  the  district  Oie  court  under  section 
9  of  the  act  of  1909,  refers  the  report  of 
the  snrreyor  and  viewers  back  to  them  "to 
make  a  complete  sturey,  plans,  and  spedfi- 
cfttlons  for  the  drains,  levees,  or  other  im- 
proTementB,"  and  Axes  a  date  for  their  re- 
port. This  reiKHTt  diall  contain  detailed  In- 
formation, and  be  accompanied  by  a  map, 
profile  and  estimate  of  cost,  the  assessment 
of  damages,  and  the  classification  of  lands 
according  to  benefits,  ^en  this  final  re- 
port Is  filed,  notice  shall  be  glTen  by  pnbli- 
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cation  of  a  final  hearing,  at  which  date  ob* 
jectiona  may  be  heard.  The  clerk  may  then 
approve  or  modify  the  report,  or,  if  the  costs 
of  constmctlon  and  damages  prove  to  be 
greater  than  the  resuItlDg  benefit  Chat  wiU 
accrue  to  the  lands  afFected,  he  may  dismiss 
the  proceeding.  If  the  clerk  approve  the 
proceeding,  any  objector,  who  contends  that 
the  benefit  to  him  will  be  less  than  the  cost 
and  damages,  may  appeal,  under  sections  16 
and  17,  upon  that  issue,  and  have  it  passed 
upon  by  a  Jury  in  the  sniieiior  court  It  Is 
not  open  to  him  to  contest  the  formation  of 
the  district  which  is  backed  by  the  major- 
ity of  the  landowners.  As  a  minorit)^  land- 
owner, he  can  only  raise  the  issue  of  fact 
whether  he  will  be  t>eneflted  or  not  As  in 
case  of  an  appeal  from. the  preliminary  or- 
der, under  section  8,  If  the  jury  find  against 
the  objector,  the  Judgment  Is  approved;  but 
if  the  Jury  find  In  his  favor,  then  the  court 
will  adjudge  whether  the  lands  of  the  objec- 
tor can  be  excluded  from  the  district  with- 
out injury  thereto.  If  this  cannot  be  done, 
then  the  objector's  lands  will  be  retained  in 
the  district  for  the  purpose  of  a  right  of 
way  for  the  proposed  Improvements,  and  be 
will  be  allowed  damages  under  the  right  of 
eminent  domain,  to  be  assessed  by  the  jury 
at  the  same  time  that  th^  i>ass  upon  the 
Issue  of  fact 

On  the  appeal  from  the  preliminary  order, 
under  section  8,  it  would  not  seem  that  any 
landowner  who  has  signed  the  petition  should 
be  allowed,  contrary  to  his  averments  In  the 
petition,  to  object  and  appeal.  But  on  the 
report  at  the  final  hearing  it  may  well  be 
that  from  the  Information  afforded  by  such 
final  report  any  one  who  signed  the  petition 
may  find  that  contrary  to  his  previous  opin- 
ion, the  cost  of  the  improvanents  and  dam- 
ages will  amount  to  more  than  the  benefits 
accruing,  and  he  should  then  be  entitled  to 
ask  that  Ms  land  be  omitted  ^m  the  dis- 
trict and  for  an  issne  of  fiact  as  to  whether 
be  will  be  benefited. 

If  the  finding  of  the  jury  is  that  the  lands 
of  any  objector  will  not  be  benefited  by  the 
proceedii^,  they  can,  nevertheless,  be  so  In- 
cluded, under  the  right  of  eminent  domain, 
upon  an  allowance  for  the  damages,  if  the 
clerk  or  judge  shall  so  order,  or,  as  provided 
by  Laws  1911,  c.  67,  i  2,  the  judge  can  per- 
mit the  names  of  the  owners  of  such  lands 
to  be  withdrawn  from  the  proceeding;  but 
if  such  lands  are  "so  situated  as  necessarily 
to  be  located  within  the  outer  boundaries  of 
such  district  such  fact  will  not  prevent  the 
establishment  of  the  district  and  said  lands 
shall  not  be  assessed  for  any  drainage  tax, 
bnt  this  shall  not  prevent  the  district  from 
acqolring  a  right  of  way  across  snch  lands 
for  constructing  a  canal  or  dltdies  'or  tor 
any  other  necessary  pnrpose  authorized  by 
law." 

•  As  to  all  other  matters  Involved  in  the  re- 


ports, such  as  classification  of  the 
assessments,  the  valoatloaignC^U^ 
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the  respecUTe  owners,  the  location  of  the 
ditches  and  leveee,  and  other  Incidental  mat- 
ters, these  are  qnestlone  of  fact  to  be  de- 
termined by  the  report  of  the  snrreyor  and 
board  of  viewers,  and  later  on  by  the  drain- 
age commissioners,  when  appointed,  subject 
to  approval  by  the  clerk,  whose  action  in 
these  respects  can  be  reviewed  on  exception^ 
by  appeal  to  the  judge.  These  are  qnestiona 
of  fact,  and  do  not  require  the  intervention 
of  a  Jury.  If  they  did,  the  delay  and  ex- 
pense would  render  the  system  impossible. 

After  the  final  report  and  Judgment  there- 
OD,  the  work  of  constmctlon  and  adminis- 
tration. Including  the  issuance  of  bonds,  Is 
committed  to  a  board  of  drainage  commis- 
sioners, who  are  appointed  by  the  clerk  up- 
on election  by  the  landowners,  who  In  this 
manner  control  the  execution  and  mainte- 
nance of  the  work.  The  drainage  commis- 
sioners appoint  a  superintendent  of  con* 
struction. 

While  the  finding  of  the  Jury  in  favor  of 
the  objectors  as  above  stated  will  not  en- 
title them  to  be  excluded  from  the  district, 
nnlesa  the  jndge  Is  of  oEdnion  that  they  are 
not  necessary  to  the  formation  of  a  district, 
on  the  other  hand,  the  &ct  that  a  majority 
of  the  resident  landowners  or  the  owners  of 
three-flftha  of  the  land  petltl<m  for  the  dis- 
trict is  not  sufficient  to  require  Its  forma- 
tion, unless  the  viewers  shall  make  the  find- 
ings required  by  section  8,  and  sndi  findings 
are  approved  by  the  clerk,  and  on  appeal 
by  the  Judge,  also. 

[4]  In  the  present  ease  it  ia  alleged  that 
on  fhie  appeal,  under  sections  16  and  17,  ^m 
the  final  order  a  majority  of  the  rasldent 
landowners  In  the  proposed  district  and  the 
owners  of  three-fifths  of  the  acreage  therein 
objected.  This  fSact  is  not  found  by  the 
Jndga  The  case  must  therefore  be  remand- 
ed to  him.  If  the  fact  is  as  alleged,  the  pro- 
ceeding should  be  dlmniased,  notwithstanding 
that  some  of  the  objectors  signed  the  orig- 
inal petition,  for  upon  the  coming  in  of  the 
final  report  they  may  ascertain  that  the 
facts  are  different  both  as  to  cost  and  ben- 
efit from  what  was  understood  when  they 
signed  the  petition.  But,  if  the  fftct  is  not 
so  found,  then  the  issue  of  fiact  raised  by 
the  exertions  of  the  objectors,  under  section 
la,  win  be  submitted  to  the  Jury.  If  that 
fact  is  found  against  the  objectors,  the  Judg- 
ment should  be  affirmed.  If  the  fact  Is 
found  for  them,  the  Judge  shall  then  decide, 
nevertheless,  whether  the  objectors  shall  be 
retained  aa  necessary  for  the  formation  of 
the  district,  with  damages,  under  the  right 
of  eminent  domain,  or  shall  be  excluded. 

Upon  the  facts  of  this  case,  each  party  will 
pay  one-half  the  cost  of  appeal  in  this  court 

Remanded. 

BROWN,  J.,  was  not  present,  and  took 
no  part  In  the  decision  of  this  case. 


(ISS  N.  c.  74) 
PAREER  «t  aL  V.  JOHNSON  et  aL 

(Supreme  Court  of  North  Carolina.    Sept.  24, 

1913.) 

Dbains  (S  14*)— Dbainaob  Districts— Pbo- 
CKBDnros  FOB  BsTABLisHifENT— Appeal. 
Under  Laws  1908,  c.  442,  relating  to  the 
formation  of  drainage  districts,  and  providing 
for  an  appeal  by  any  landowner  to  the  eupetlor 
court  upon  the  issne  as  to  whether  his  land 
will  be  benefited,  such  issue  was  by  the  superior 
court  properly  submitted  to  a  jury. 

[Ed.  Note. — For  other  cases,  see  Drains,  Ceot. 
Dig.  S§  6,  6 ;  Dec.  Dig.  |  14.*] 

Appeal  from  Sup^or  Court,  Washlngbm 
County;  Lane,  Judge. 

Action  by  Surry  Parker  and  others  against 
C.  R.  Johnson  and  others.  From  a  Judg- 
ment of  the  Superior  Court  on  appeal  by  de- 
fendants, finding  against  plalntiflEs,  they  ap- 
peal. Affirmed. 

Van  B.  Martin,  of  Plymouth,  and  T.  W. 
Bickett  and  T.  H.  Calvert,  both  of  Raleigh, 
for  appellants.  A.  O.  Gaylord,  of  Plymouth, 
and  A.  D.  MacLean  and  H.  S.  Ward,  both  of 
Washington,  N.  C,  for  appellees, 

CLARK,  G.  J.  This  Is  a  proceeding  under 
General  Drainage  Law  1909,  c.  442,  to  estab- 
lish the  "Conaby  drainage  district"  In  Wash- 
ington county.  Substantially  the  same  points 
are  presented  that  have  been  decided  at  this 
term  in  Sheiton  v.  White,  79  S.  B.  427,  and 
that  case  Is  decisive  of  this. 

The  record  sent  up  Is  confusing,  and  the 
proceedings  do  not  appear  In  regular  order. 
The  defendants  were  brought  In  by  notice, 
as  required  by  section  2  of  said  act,  and 
filed  answers,  denying  that  tbey  would  he 
"benefited  by  the  Improvement,  and  asking 
that  their  lands  be  not  Included"  in  the  pro- 
posed district.  This  defense  was  overruled 
by  the  clerk,  and  the  defendants  excepted. 
On  the  coming  In  of  the  final  report,  the 
defendants  again  excepted,  under  section  16, 
because  "tbe  cost  of  construction,  t(^tber 
'with  the  amount  of  damages  assessed,  would 
be  greater  than  the  resulting  benefit  that 
would  accrue  to  their  lands."  The  clerk 
overruled  these  objections.  Upon  appeal  to 
the  superior  court  at  term  time  upon  the 
Issues  of  fact  and  law  involved,  as  provided 
by  Laws  1911,  c.  67,  |  3,  the  Jury  found 
the  above  issue  with  the  defendants,  and 
the  court  thereupon  rendered  Judgment  that 
they  should  be  "excluded  and  eliminated" 
from  said  district,  aod  enjoined  the  Conaby 
creek  drainage  district  from  Issuing  bonds 
for  the  construction  of  the  canal  chargeable 
upon  the  lands  of  the  defendants.  The 
plaintiffs  except,  on  the  ground  that  the 
Judge  should  have  passed,  upon  the  ruling  of 
tbe  clerk,  and  should  not  have  submitted 
issues  to  the  Jury.  In  this,  as  we  have 
already  held  in  Sheiton  v.  White,  at  this 
term,  his  honor  committed  no  error.  Not- 
withstanding the  finding  of  the  Jury,  the 

[U-ikadsxM 
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judge  might  have  affirmed  the  ruling  of  the 
clerk.  If  the  formation  of  the  district  re- 
quired such  action;  the  objectors  recorerlng 
damages.  But  bis  honor  adjudged  othervlse, 
and  directed  tlie  exclusloa  of  the  olOectora. 
Mo  error. 

(183  N.  C.  78) 

WBSTON  et  aL  t.  JOHN  L.  HOPBE  LUM- 
BER CO. 

(Supreme  Coart  of  North  Carolina.    Sept.  24, 
1913.) 

WJlB    (i   29*)  —  COHITSOATION   OV  BHEUT'B 
LUID. 

In  1744  the  Ehig  of  England,  having 
bought  out  the  other  lords  proprietors  of  Caro- 
lina, granted  to  one  of  such  proprietors  one 
degree  aoathward  from  the  Virginia  line:  such 
proprietor  rdeadng  his  right  to  participate 
thenceforward  in  the  eoTemment  Section  25 
of  the  Declaration  of  Rights  of  1776  vested  the 
property  of  the  soil  in  the  collective  body  of 
the  people,  excepting  only  the  titles  or  posses- 
sions  of  'nndividiuils*'  holding  or  dalming  un- 
der the  laws  theretofOre  in  force  or  grants 
theretofore  made  by  the  king  or  tiie  lords  pro- 
prietors or  any  of  them.  The  Gonfiscatioa  Acts 
(Laws  1777  f2d  Sees.]  c  17,  and  Laws  1779, 
[.2d  Sees.]  c.  2)  confiscated  the  lands  of  certain 
parties  mthoot  naming  the  proprietor  in  qnes- 
tion  but  were  not  eiuorced  because  In  viola- 
tion of  the  treaty  of  peace  with  Great  Britain. 
The  Entry  Act  (Laws  1777  [2d  Sess.l  c  1) 
authorized  the  entry  and  grant  of  all  lands 
which  had  not  been  granted  by  the  crown  of 
Great  Britain  or  the  lords  proprietors  of  Caro- 
lina, or  any  of  them,  or  wnich  had  accrued  or 
should  Bccme  to  the  state  by  treaty  or  con- 
quest, bat  expressly  withheld  from  entry  and 
grant  the  lands  confiscated.  Beld  that,  not- 
withstanding the  release  of  his  right  to  partitf 
ipate  in  the  governmeat,  the  lord  proprietor 
in  qaestion  held  the  land  granted  him  in  the 
capacity  of  a  quasi  sovereign  and  not  as  an  in- 
dividiua.  and  his  title  Hke  that  of  the  king 
passed  to  the  state  government  by  right  of  con- 
quest, and  the  lands  to  which  he  held  title  were 
subject  to  entry  and  grant. 

rBA.  Note.— For  other  cases,  see  War,  Gent 
I>fg.  U  186-20fi;  Dec.  Dig.  S  29:*] 

Appeal  from  Superior  Goort,  Pasquotank 
County;  Long,  Judge. 

Action  by  C.  P.  Weston  and  another  against 
the  John  L.  Boper  Lumber  Company.  Judg- 
ment for  plaloUffB,  and  defendant  aiveals. 
Affirmed. 

W.  B.  Bodman,  of  Norfolk,  Va.,  A.  D.  Mc- 
Lean, of  WaahlngtMi,  N,  C,  W.  M.  Bcmd,  of 
Edenton,  and  J.  K.  Wilson,  of  Elizabeth  City, 
tor  appellant  Winston  &  Biggs,  of  Balelgh, 
Ward  ft  Thompson  and  Meekins  &  Tlllltt,  all 
of  SUsabeth  City,  and  Charles  Wtaedbee,  of 
Hertford,  for  appellee& 

CLARK,  C.  J.  This  case  was  here  in  160  N. 
O.  263.  76  8.  B.  800.  The  plaintiffs  seek  to 
recover  a  tract  of  1,000  acres  swamp  land  un- 
der mesne  conveyances  from  a  grant  to  John 
Cowper  In  1788  and  damages  for  trespass 
thereon.  The  qaestion  of  title  by  adverfw  pos- 
session does  not  arise.  The  defendant  ad- 
mits that  It  has  cat  timber  on  the  laud  in  con- 


troversy as-  alleged  in  the  complaint  but  de- 
nies that  such  catting  was  wrongful  or  nn- 
lawfuL 

The  defendant  asked  the  court  to  submit 
an  IsBoe  as  to  the  true  location.  This  con- 
tention hinges  upon  these  words,  "then  run- 
ning up  the  river  to  the  head  thereof."  The 
plaintiffs  contraid  that  the  "head  of  the  riv- 
er" Is  at  a  certain  point,  and  that  if  their 
contention  is  correct  the  tract  will  contain 
1,026  acres,  and  tile  ontUne  of  its  boundaries 
will  coincide  almost  precisely  with  the  plot 
and  description  In  the  surv^  of  the  Cowper 
patent  125  years  ago,  In  1788.  But  that,  if 
the  "bead  of  the  river"  Is  where  the  defend- 
ant contends  the  surrey  shows,  there  woald 
be  only  740  acres  In  the  original  grant,  and 
that  the  outlines  of  the  bonndar;  will  not 
correspond  wltii  said  grant  to  Cowper. 
There  was  much  evidence  on  this  point, 
and  the  Jury  found  in  accordance  with  the 
contention  of  the  plaintiff.  We  find  no  merit 
In  the  exceptions  on  this  point,  and  we  do 
not  t2ilnk  it  Is  necessary  to  consider  in  de- 
tail tibo  other  exceptions,  most  of  which  are 
In  tact  determined  by  the  dedslon  of  this 
case  (160  N.  G.  868,  TS  S.  D.  80(9. 

The  real  controversy  now  before  us  turns 
upon  Ola  point:  "Were  the  lands  ot  John, 
Lord  Carteret,  Barl  of  Granville,  subject  to 
entry  and  grant  In  Joly,  1788r'  The  plain- 
tlffB  claim  under  such  grant  and  a  complete 
dialn  of  mesne  conveyancee  to  themselveB. 
The  d^oidant  claims  under  a  conveyance 
from  the  State  Board  of  Education  October, 
24, 1004,  to  George  W.  Roper  for  88,000  acres, 
including  the  locas  in  quo  In  consideration  of 
$700.  The  plalntUTs  contend  that  this  is  less 
than  2  cents  per  acre,  and  that  the  convey- 
ance Is  thereA}re  void  because  Rev.  i  4040. 
provides  that  the  "State  Board  of  Bdncatlon 
*  *  *  shall  not  sell  swamp  lands  at  a 
price  less  than  $.12^  i>er  acre,"  and  contend 
that  at  most  this  coold  be  nothing  more  than 
a  qultdalm  or  release  of  any  interest  the 
State  Board  might  have  In  said  tract  We 
need  not,  however,  discuss  this  point  If  the 
grant  to  John  Cowper  in  1788  covered  land 
which  was  then  subject  to  entry  and  grant. 
The  real  controversy,  therefore,  turns  upon 
the  proposition  whether  the  lands  of  Earl 
Granville  were  confiscated,  which  confisca- 
tion was  rendered  Invalid  by.  axtlcle  6  of  the 
Treaty  of  Peace  with  Great  Britain  in  1783, 
or  became  the  property  of  the  state  as  a  con- 
sequence of  Independence. 

On  June  30,  1665,  Charles  II  granted  to 
the  eight  lords  proprietors  all  the  lands  from 
the  present  Virginia  state  line  to  the  thirty- 
first  degree  north  latitude^  In  September. 
1744,  George  II  set  apart  to  John,  Lord  Car- 
teret, one  degree  of  latitude  southward  from 
the  Virginia  line;  the  king  having  bought 
out  the  other  seven  lords  proprietors.  The 
southern  line  of  Lord  Granville's  territory 
ma;  still  be  traced  In  the  southern  boundary 
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of  the  comities  of  CbaUuun  (until  the  forma- 
tion of  Lee),  Randolph,  Davldaon,  Bomm, 
and  IredeU.  Ttxe  Confiscation  Act  (chapter 
17(  lAwa  1777  [2d  Seaa.]  24  State  Records, 
128,  and  Laws  1779  (2d  Sesa]  c.  2,  24  State 
Becords,  263),  which  was  passed  during  the 
Bevolntton  and  whidi  waa  not  enforced  be- 
cause in  Tlolatlon  of  the  Treaty,  named  the 
parties  whose  lands  were  conflacated,  and 
among  these  the  name  of  I«rd  Oarteret  does 
not  appear.  The  Entry  Act  (chapter  1,  Laws 
1777  [2d  Sesa]  24  State  Records,  43)  express- 
ly withheld  those  cmtfiacated  lands  from  en- 
try and  grant,  and  the  confiscation.  Indeed, 
was  never  enforced.  The  act  authorized  the 
entry  and  grant  of  all  lands  "which  have  not 
been  granted  by  the  crown  of  Great  Britain, 
or  the  lords  proprietors  of  Carolina,  or  any 
of  tbem,  in  fee,  before  the  4th  day  of  July, 
1776,  or  which  hare  accrued  or  shall  accrue 
to  this  state,  by  treaty  or  conquest" 

It  is  clear  from  the  above  language  that 
the  lands  which  were  still  held  by  Lord 
Granville  on  July  1,  1776,  "had  not  been 
granted  by  him  or  any  of  the  lords  proprie- 
tors in  fee,  nor  by  the  crown,"  and  therefore 
those  lands  were  subject  to  entry  and  grant 
This  was  the  contemporaneous  construction 
put  by  the  Legislature  on  section  26  of  the 
Bill  of  Bights  prefatory  to  the  Constitution, 
adopted  at  Halifax  in  1776.  That  section 
vested  the  property  of  the  soil  within  the 
limits  of  the  state,  as  there  laid  down,  in  the 
"collective  body  of  the  people,"  excepting 
only  "the  titles  or  possessions  of  individuala 
holding  or  claiming  under  the  laws  hereto- 
fore in  force  or  grants  heretofore  made  by 
King  George  III  or  his  predecessors,  or  the 
late  lords  proprietors,  or  any  of  them."  This 
ia  an  explicit  recognition  that  whatever  tl- 
fles  George  III  or  any  of  the  lords  proprie- 
tors retained  in  themselves  ungranted  at 
that  date  had  passed  to  the  sovereign  people 
of  tills  state,  and  by  the  subsequent  act  of 
1777  above  referred  to  all  such  lands,  hav- 
ing become  the  property  of  the  state,  became 
the  subject  of  entry  and  grant 

Hie  point  was  directly  presented  to  tills 
co'urt  In  Taylor  v.  Shuftord,  11  N.  G.  116,  15 
Am.  Dec.  612,  and  the  coort  held:  "The 
sovereign  power  cannot  be  estopped.  Where 
the  king  in  1768  granted  lands  to  A.  which 
ha  had  previously  granted  to  Lord  Granville, 
the  grant  to  A.  was  void ;  and,  a»  the  state 
tuoeeeded  upon  the  Revolution  to  Lord  Qran- 
vtlkfi  right  to  the  kmd,  a  grant  made  by  the 
state  since  shall  be  preferred  to  the  royal 
grant  to  A."  It  la  true  that,  when  the  seToi 
h>rd8  proprietors  conveyed  their  Interest  to 
the  ktaig,  Lord  Granyille,  while  retaining  Iiis 
<mfr«l|^th  Interest  In  the  land,  released  his 
Tight  to  partidpate  thenceforward  in  tbe 


gOTemment  Bat  that  did  not  change  the 
fact  that  be  htid  the  land  In  the  capacity  of 
a  quasi  sovereign  aa  lord  proprl^or  unda 
the  patent  of  X666  and  as  a  ooKiwner  with 
the  king,  though  a  partitt<»i  waa  made  in 
1744,  and  not  ae  an  IndividnaL  He  oontlnaed 
to  make  grants  till  1776. 

The  contention  that  the  Bail  of  Oranvilla 
did  not  hold  the  land  in  this  quasi  sovereign 
capacity  but  that  he  was  a  mere  individual 
grantee,  and  therefore  that  his  ri^ts  wen 
protected  from  confiscation  by  the  Treaty  of 
Peace  of  178S,  was  presoited  by  an  acthm 
brought  in  tbe  United  States  Court  for  North 
Carolina  in  1802  In  the  case  of  (Coventry  r. 
State.  The  contention  of  the  heirs  of  Earl 
of  Granville  was  not  sustained  and  they  did 
not  appeal,  though  they  were  represented  b; 
able  counsel.  The  papers  are  still  on  file  at 
Raleigh.  Some  years  later  Judge  Gastoo 
and  Judge  Duncan  Cameron  were  employed 
to  have  the  cause  r^ewed.  but  upon  full 
consideration  this  was  not  done.  We  must 
presume  that  those  eminent  lawyers  were 
satisfied  that  the  contention  of  th^r  clients 
could  not  be  maintained.  Indeed,  though 
Granville  had  released  to  the  tdng  his  right 
to  share  in  the  government  there  was  noth- 
ing to  show  that  he  changed  in  any  wise  the 
quasi  sovereign  capacity  In  which  he  had 
held  the  lands.  The  title  of  the  king  as  tbe 
grantee  of  seven  lords  proprietors  was  on 
exactly  the  same  footing  as  the  title  of  tbe 
one  lord  proprietor  who  retained  tils  lands. 
All  lands  ungranted  by  the  king  or  lords  pro- 
prietors to  individuals  on  July  1,  1776,  be- 
came the  property  of  the  sovereign  state  of 
North  Carolina  without  distinction.  This 
matter  has  tieen  so  long  settled  that  indeed 
it  now  possesses  only  an  antiquarian  inter- 
est If  it  were  possible  to  change  it  It 
would  affect  the  titles  in  at  least  half  the 
counties  of  the  state  except  for  the  protection 
,  afforded  by  the  statute  of  limitations. 

We.  however,  are  fully  of  the  opinion  that 
the  title  of  the  Earl  of  Granville  passed,  like 
the  title  of  the  kli^,  by  tbe  right'  of  con- 
quest, and  that  the  new  state  government 
became  vested  of  the  ungranted  lands  of 
the  earl  In  this  part  of  its  territory  in  exact- 
ly the  same  plight  and  condition  that  It  be- 
came vested  with  tbe  ungranted  lands  In  the 
rest  of  the  state ;  L  e.,  by  oonqneet  ta  tbe 
sovereign  power. 

It  is  scarcely  necessary  to  discuss  more 
fully  this  proposition.  Tlie  other  excep- 
tions require  no  debata  The  jury  found  that 
the  boundaries  of  the  land  were,  as  contend- 
ed for  by  the  plalntlffB,  assessed  the  damages 
at  I687.S0  and  held  that  the  damagea  w«ra 
not  barred  by  the  atatnte  of  limitations. 

No  errw. 


■Digitized  by  Google 


SMITH  T.  ATLANTIO  00  AST  UXOS  B,  OO. 


433 


ott  V.  c  im 

BiaxH  T.  ASLAjma  ooabt  uzos  &  oo. 

(Snpnae  Ooart  of  Vottk  CwoHna.  Oct  1, 

1918.) 

1.  Gabbiebs  (I  228*)  —  Cubuob  or  Idn 
Stock— Gabbikb'8  Dunas— Oeal  GoKTaAor. 

No  receipt  or  bill  of  ladiof  it  neccBsair 
to  establish  a  contract  for  the  carriage  of  Utc 
stock,  but  Bueh  a  contract  may  be  ahown  by 
the  fact  that  the  carrier  reeaiTed  tlifl  itock  for 
■bipment  aqd  mi  paid  therefor. 

[Ed  Note.— For  other  cueik  we  Oarriers, 
Cent  Dig.  H  967-860;  Dec  Kg.  |  228.*] 

2.  Cabbuebs  <|  228*)  —  Cabbuoe  of  Litb 
Stock— Adhisbibo-ht  of  Bvidgncb. 

Where  there  la  no  bill  of  lading  containing 
a  valoation  daaae  in  eridence  lo  an  action  for 
damarea  to  Itve  atock  daring  a  aUpment  the 
classification  of  the  Interstate  Commerce  Com- 
misBion,  baaed  on  such  a  volnation  clanse.  Is 
immaterial  and  properly  ezcladed. 

IBd.  Note.— For  other  cases,  see  Carrlera, 
Gmt  Dig.  II  9S7-960;  Dec  Dig.  «  228.*] 

8.  Affui.  ahd  Ebbob  (k  1088^— Babmxub 

BBBOB— BBBOB  FaTOBABLB  to  AfFKZXAITT— 

ADUI8SI0N  or  Evidbncb. 

Id  an  action  for  damages  to  a  mole  daring 
shipment,  where  it  was  nndi^ted  that  the 
mule  had  its  foot  thro  ugh  a  crack  in  the  side 
of  a  car,  testimony  that  there  was  no  other 
crack  in  the  side  it  the  car  large  enough  for 
a  male's  foot  to  go  through  was  faTonible  to 
the  carrier. 

[Bid,  Not*.- For  other  caaes,  see  Appeal  and 
lError.  Cent  Dig.      4062-M62;  De&  Dig.  | 

losa*] 

4.  Cabbibbs  (I  228*)  —  Oabbxaob  or  Iatc 
Stoos— Aduisbibujtt  or  Etidbiiob. 

In  such  an  action,  testimony  that  the 
plank  at  the  point  where  the  mule's  foot  had 

Eons  through  had  been  split  off  and  that  the 
reak  was  an  oM  one  was  competent 
[Ed.  Note^For  other  ease^  see  Carriers, 
Cent  DIf.  U  957-060;  De&Dig.  |  228.*] 

5.  Affbal  and  Bbbob  (S  lOBO*)  —  Habhlbss 
Ebbob— ADHission  or  Btzdekob  —  Facts 
Othkbwisk  Estabububd. 

No  ekeeptton  could  be  taken  to  the  admis- 
sion of  the  evidence  U  It  were  Incompetent, 
since  it  appeared  that  the  plain  till  gave  the 
same  testimony  in  another  part  of  Us  exami- 
nation without  objection. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig,  S&  1068,  1068,  415&-4157, 
4166;  Dec  Dig.1  1060.*] 

6.  Apfbaz.  AMD  Ebbob  (|  1078*)— WaIteb  or 
Erbor— Failttbb  to  Abottb. 

Error*  which  are  assigned  bot  not  con- 
sidered in  the  brief  will  be  deemed  to  be  aban- 
doned. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4256-4261;  Dec  Dig.  8 
10T8.*] 

Appeal  from  Superior  Conrt;  Pitt  Coonty; 
Allen,  Jnd^. 

Action  by  B.  li.  Smith  against  the  Atlantic 
Coast  Line  Railroad  Company  to  recover 
damages  for  Injury  to  a  horse  and  a  mule. 
Jadgmoit  for  the  plaintiff,  and  the  defendant 
excepts  and  appeals.  Af&rmeA. 

This  Is  an  action  to  recover  damages  for 
Injury  to  a  horse  and  a  mnlc^  eanaed  by  the 
negl^^ce  of  the  defffiidant  fOie  following 
▼erdlct  was  returned  by  the  Jury:  **(!)  Was 
the  mule  mentioned  in  the  complaint  Injured 

•rwr  etker  cases  see  asm*  topic  and  seetten  NUHBOB  in  Dec  Dig.  a  Am.  Sla-  Ke7-NO{j^^^^ti^|^t^tf 
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and  klUed  Iqr  the  neSUgence  of  the  defend- 
ant?  Anawer:  Yea.  (2)  If  so.  In  what 
amount  has  the  plalntUT  been  damaged  there- 
by? Answer:  9200.  ^  Was  the  maie  men- 
tloiied  In  the  complaint  Injured  by  the  neeU- 
gmce  of  tbe  O^endaut?  Answer:  Yes.  (4) 
If  BO,  In  what  amount  bas  the  plalntUt  been 
danuued  thereby?  Answer:  $B0.  (5)  Dto 
the  plaintiff  file  claims  wlQi  t^e  dtfendant 
for  said  injuries  as  set  out  in  the  complaint? 
Answer:  Tes." 

Harry  Skinner,  of  GreenvlUfl^  for  appellant 
W.  F.  Evans,  of  OreeuTlIIe,  for  appellee. 

ALLEN,  J.  [1]  The  plaintiff  did  not  Intro- 
duce a  bin  of  lading,  but  be  offered  evidence 
tending  to  prove  that  on  January  4,  1911, 
be  purtiiased  several  horses  and  mules  In 
Richmond,  which  were  delivered  to  a  con- 
necting line  of  railway  and  were  delivered 
to  Mm  at  Qreenville  by  the  defendant ;  that 
be  paid  the  freight  to  the  defendant;  and 
that  one  mule  was  dead  and  a  horse  injured 
when  the  cars  reached  Greenville.  The  plain- 
tiff further  testified  that  be  was  present  and 
saw  the  stock  loaded  on  the  cars  in  Rich- 
mond, and  tbat  no  bill  of  lading  was  glyen 
to  him.  All  of  this  evidence  was  objected 
to  by  the  defendant  upon  the  ground  that  the 
oootract  of  carriage  could  not  be  proren  by 
parol,  and  at  tbe  crawlasion  of  the  eridmce 
there  was  a  motion  for  judgment  of  nonsuit ; 
the  defendant  contending  that,  as  no  blU  of 
lading  bad  been  introduced,  tbe  lOaiatUI 
oonld  not  recover.  The  position  of  tbe  de- 
fendant cannot  be  sustained. 

In  Hutdiinson  on  Carriers,  |  118,  the  au- 
thor says:  "No  receipt  bill  of  lading,  or 
writing  of  any  kind  is  required  to  subject 
tile  carrier  to  the  duties  and  responsibilities 
of  an  insurer  of  the  goods.  As  soon  as  they 
are  delivered  to  him  for  present  carriage  and 
notbing  necessary  to  tb^  being  forwarded 
remains  to  be  done  by  the  ownor,  the  law 
imposes  upon  him  all  the  risk  of  tbeir  safe 
custody  as  well  as  tbe  duty  to  carry  as  di- 
rected. He  Is  r^rded  as  exercising  In  some 
sort  tbe  functions  of  a  public  otBae,  and  the 
law  is  said  to  Impose  upon  him  his  duties 
and  obligations  upon  tbla  ground  as  well  as 
upon  the  ground  of  the  contract;  and,  as 
soon  as  tbe  delivery  to  bim  and  his  accept- 
ance are  shown,  the  law  Imposes  the  6utj 
and  re^nsibllty  In  virtue  of  bis  public  em- 
ployment" 

Tbe  Smweme  Court  of  the  United  States 
also  said  In  Mobile  &  Mon.  B.  B.  Co.  v. 
Jnrey,  111  D.  S.  691,  4  Sup.  Ct  669^  28  L.  Ed. 
527:  *^o  particular  form  or  solemnity-  of  ex- 
ecution is  required  for  a  contract  of  a  com- 
mtm  carrier  to  transport  goods.  It  may  l>e  by 
pan^  or  it  may  be  in  writing;  in  either  case 
It  la  equally  binding."  And  our  own  court 
declared  in  Berry  v.  Ballroad,  122  N.  a  1008. 
SO  8.  E.  14:  "DeUvery  of  a  bUl  of  lading  is 
not  necessary  to  fix  liability  upon  the  de- 
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fendant  Wella  t.  RaUroad,  51  N.  C.  47  [72 
Am.  Dec.  656]." 

[2]  No  evidence  was  offered  identifying  the 
paper  In  possession  of  tbe  plaintiff,  or  tbe 
one  bold  by  the  defendant  or  connecting 
either  with  the  shipment  In  controversy; 
and,  as  no  bill  of  lading  containing  a  valua- 
tion clause  was  In  evidence,  the  classlflca- 
lions  of  thQ  Interstate  Oommerce  Commission 
were  Immaterial  and  were  properly  excluded. 

The  plaintiff  testified  that  no  bUl  of  lad- 
ing was  given  to  him,  and  be  explained  the 
possescdoa  of  the  paper,  in  form  a  bUl  o<  lad- 
ing, by  showing  that  after  tiie  defendant  filed 
an  answer  setting  out  certain  stipulations,' 
which  It  alleged  were  in  the  tdll  of  ladii^ 
under  which  the  shipment  was  made,  his 
counsel  wrote  to  the  party  from  whom  the 
horses  and  mules  were  purchased  in  Rich- 
mond, asblng  for  a  form  of  bills  for  ship- 
ments of  stock  for  the  purpose  of  comparison 
with  the  allegations  in  the  amwer,  and 
tbat  the  paper  he  had  was  the  one  sent  him 
in  compliance  with  his  request.  The  paper 
in  possession  of  the  defendant's  counsel  pur- 
ported to  be  a  copy  of  a  bill  of  lading,  but 
DO.  evidence  was  offered  showing  wliea  it  was 
made  or  otherwise  explaining  it 

[3]  The  defendant  also  excepted  to  tbe  ad- 
mission of  the  following  question  and  an- 
swer: The  plaintiff  was  asked,  "Would  It 
have  been  possible,  from  your  observation, 
for  that  mule's  foot  to  have  gone  through 
the  crack  unless  there  bad  been  a  piece 
broken  out?"  He  answered  by  saying  that 
she  could  not  have  done  so  In  his  opin- 
ion ;  that  he  noticed  the  car  and  tbat  Uiat 
was  the  only  place  that  a  mule  could  have 
gotten  its  feet  through;  that  the  plank  at 
that  point  had  been  spilt  off  and  was  an  old 
break.  It  is  not  disputed  that  the  foot  of 
the  mule  was  through  the  crack,  and  it  was 
favorable  to  the  defendant  to  show  that  there 
was  no  other  hole  iu  tbe  car. 

[4]  It  follows  that  the  only  part  of  the 
answer  of  the  witness  tbat  was  material  Is 
the  statement  '*that  the  plank  at  that  point 
had  been  split  off  and  was  an  old  break." 

[S]  This  evidence  was,  iu  our  opinion,  com- 
petent; but,  If  not,  tbe  defendant  conld  not 
avail  Itself  of  the  exception,  as  the  same  wit- 
ness testlQed  to  tbe  same  facts  In  another 
part  of  bis  examination,  without  objection. 
He  said:  "When  the  shipment  reached  Green- 
ville there  was  a  mule  dead  in  one  car,  and 
one  of  t^e  horses  was  severely  Injured  in 
another.  The  mule  had  her  feet  hanging  In 
a  crack  of  the  car  about  waist  high  from 
the  floor,  and  she  had  apparently  fallen  down 
on  her  back  while  In  that  position  and  conld 
not  get  up.  That  the  car  was  slatted  with 
narrow  cracks  between  the  slats  about  two 
inches  wide,  but  at  the  point  where  the 
mule's  feet  were  hung  a  piece  had  been  bro- 
ken out,  making  the  crack  at  that  point  much 
larger.   The  slats  of  the  car  were  about  four 


Inches  wide,  and  at  that  point  about  half 
of  the  slat  had  been  broken  out,  making  an 
opening  about  four  Inches  wide,  and  large 
enough  for  the  mule's  feet  to  catch  In.  Tbat 
he  examined  the  car  thoroughly,  and  tbat  tlie 
break  In  tiie  slat  at  the  point  mentioned  had 
the  appearance  of  having  been  done  for  some 
time,  as  the  broken  slat  was  dirty  and  colored 
different  from  a  new  break." 

The  principles  announced  in  Adams  Ex- 
press Co.  V.  Cronlnger,  226  U.  S.  491,  33  Sup. 
Ct  148,  57  L.  Ed.  814,  and  in  otber  casea  fol- 
lowing it,  are  not  involved  in  the  decision  of 
this  case,  as  no  bill  of  lading  cmitaining  a 
valuation  clanae  was  In  evidence^ 

[6]  The  special  instructions  requested, 
predicated  on  the  presence  of  a  bill  of  ladbig, 
and  the  materiality  of  tbe  classificaUonB  of 
tbe  Interstate  Commerce  Commission  were 
properly  refused ;  and,  as  the  excc^ons  to 
the  charge  are  not  considered  In  tbe  brief, 
they  are  deemed  to  be  abandoned.  We  find 
no  error. 

No  error. 


(1«S  N.  a  154) 

cit;  op  baleigh  v.  ddbfbt. 

(Supreme  Court  of  North  Carolina.   Oct  1, 
1918.) 

1.  ADVEBSB  POSSESSXON  (I  10*)— ACQUISITIOB 

OF  Title— MuNiciPALiTT. 

A  city  may  acquire  tide  to  land  by  adrersf 
posseBsioa. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Gent  Dig.  H  68-64;  Dee.  I 

2.  MUKICIPAI.  GOBPOBATIONS  Q  226*)— Sau 
Of  Peopebty—  "Sidewauc"  —  What  Con- 
stitutes—Pbbscbiption  . 

Where  a  municipal  corporation  built  a 
market  house  and  placed  narrow  raised  ruo- 
ways  in  front  of  tbe  doors  of  tbe  vafiouB  mar- 
ket stalls,  against  which  runways  the  carts 
were  backed  up,  the  ruaways  were  not  public 
walks,  even  though  they  were  sometimes  used 
by  travelers  for  passing  and  repasring. 

[Ed.  Note.— For  other  cases,  see  MuDid^ 
Corporations.  Cent  I>ig.  H  62&-641,  643;  line. 
Dig.  g  225.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  7,  pp.  6505^6507;  voL  8,  p.  7800.] 

3.  Municipal  Oobpobatiomb  (S  225*)— Sals 
OF  PaopEBTT  —  "Sioewalk"  —  Intebest  of 
Abutting  Owneb. 

Where  a  municipality  iu  building  a  mar- 
ket house  placed  narrow  raised  runways  aroand 
the  market  house  against  wliich  the  carts 
were  backed  up,  objecting  owners  acquired  ao 
property  in  the  walks,  such  walks  not  beinf 
"sidewalks,"  although  occasionally  used  by  pe- 
destrians for  passing  and  repassmg. 

[Ed.  Note. — For  other  cases,  see  Manidpal 
Corporations,  Cent  Dig.  11  626-^1,  643;  Dea 
Dig.  I  225.*] 

4.  Municipal  Cobpobations  (S  225*)— fiioi- 
WALKa— Right  of  Convetance. 

The  Legislature  may  authorize  a  munid- 
pality  to  convey  the  sidewalks  around  a  plot  of 
land  owned  by  the  city,  though  such  sidewalks 
have  become  public  ways  by  prescription. 

[Ed.  Note.— For  other  cases,  sea  Hunldpal 
Corporations,  Cent  Dig.  ||  626-041,  643:  Dee 
Dig.  J  225.*] 
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S.  MUmCIPAZ.  COBTOBATIOHS  (|  22S*)— SlDX- 
WAIJ»— CONTXTAITCB. 

Owners  of  luid  across  the  street  from  a 
rectangular  block,  which  had  been  used  for 
a  market  bouse,  nave  no  pecaniary  interest  in 
sidewalks  around  aneh  maraet  house  whicb  will 
prevent  a  converance  of  the  market  house,  in- 
dndinc  the  walks,  when  the  mniddpalitr  la  duly 
antbonaed  to  convey  the  same. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  826-641,  64S;  Dec 
Dir  S  226.*] 

Appeal  firom  Sapeilor  Court,  Wake  Coun- 
ty; Cooke,  Judge. 

Controversy  without  action  between  the 
City  of  Raleigh  and  Carey  K.  Durfey. 
Judgment  for  plaintUT,  and  defendant  ap- 
peals. Affirmed. 

Hie  agreed  statement  of  tacts  la  as  fol- 
lows: 

"(1)  The  titj  of  Raleigh  is  a  municipal 
corporation,  chartered  under  chapter  69, 
Private  Laws  of  North  Carolina,  session 
1918,  as  amended,  which  charter  was  adopt- 
ed on  the  first  Tuesday  In  April,  1913,  by  a 
majority  of  the  then  registered  and  qnalifled 
voters  of  the  dty  of  Raleigh,  and  that  James 
I.  Johnson  is  mayor  of  the  dty  of  Raleigh. 

"(2)  That  the  dty  has  undisputed  posses- 
sion of  and  claims  to  own  property  situate 
on  Fayetteville  street,  lying  between  East 
Hargett  and  East  Martin  streets,  and  run- 
ning back  to  Wilmington  street,  lying  be- 
tween Elxckange  place  north,  or  Market 
street,  and  Exchange  place  south,  and  known 
as  the  market  house,  together  with  the  lot 
upon  which  the  said  building  is  situate,  said 
property  measuring  40.2  feet  on  Fayette- 
ville street,  running  back  In  a  rectangular 
shape  210  feet  to  Wilmington  street,  measur- 
ing 40.1  feet  on  Wilmington  street 

"(3)  That  subsection  1,  section  1.  artide  0 
of  the  said  charter,  relative  to  the  powers 
given  the  board  of  commissioners  of  the  dty 
of  Raldgh,  reads  as  follows:  To  open  new 
streets,  change,  widen,  extend  and  close  any 
street  that  Is  now  or  may  hereafter  be  open- 
ed, and  adopt  such  ordinances  for  the  regu- 
lation and  use  of  the  streets,  squares,  and 
parks  and  other  public  property  belonging 
to  the  dty  as  it  may  deem  best  for  the  pub- 
lic welfare  of  the  dtizens  of  said  dty.' 

"(4)  That  Exchange  street  south,  from 
building  line  to  building  line,  is  50.4  feet  and 
Exchange  street  north,  from  building  line 
to  building  line,  is  61.6  feet  That  the  side- 
walks on  the  north  and  south  sides  of  the 
market  building  measure  6.8  feet  from  the 
curb  of  said  sidewalks  to  the  building  line 
of  said  building,  which  sidewalks  run  from 
Fayetteville  street  to  Wilmington  street  on 
both  sides.  That  Exchange  street  north  la 
.34  feet  wide  from  curb  to  curb  and  Ex^iihange 
street  south  is  35  feet  wide  from  curb  to 
curb.  That  from  building  line  on  the  south 
line  of  south  Exchange  street  to  the  building 
line  of  the  north  side  of  north  Exchange 
street  is  a  distance  of  155.10  feet.   Said  Ex- 


change streets  north  and  south  are  only  210 

feet  long. 

"(5)  That  Exchange  streets  north  and 
south  are  now  and  have  for  many  years 
been  used  In  connection  with  the  market, 
produce  wagons  backing  up  to  the  sidewalks 
on  either  side  of  the  market  on  Exchange 
streets  north  and  south;  the  horses  to  said 
wagons  fadng  north  and  south  as  the  case 
may  be,  and  standing  at  right  angles  to  the 
north  and  south  sides  of  the  said  market 
That  the  length  of  a  horse  and  wagon  Is  be- 
tween 16  and  18  feet 

"(6)  The  Legislature  of  North  Carolina, 
session  1913.  authorized  the  dty  of  Raleigh 
to  sell  said  property,  indudlng  the  sidewalks 
on  the  north  and  south  sides  of  said  building, 
at  a  minimum  price  of  $80,000,  said  act  form- 
ing chapter  815  of  the  Private  Laws  of  North 
Carolina,  seEnlon  1913,  a  copy  of  which  act 
la  hereto  attached  and  marked  'Exhibit  A.' 

"(7)  Said  property  was  duly  advertised  for 
sale  and  sealed  bids  requested,  together  wltli 
a  deposit  of  a  certified  check  for  $6v000. 

"(8)  On  August  11,  1918,  said  bids  were 
duly  opened  by  the  commissioners  of  the  dty 
of  Raleigh,  when  and  where  It  was  found 
that  Carey  K.  Durfey,  as  surviving  execu- 
tor and  trustee  of  the  estate  of  Florence  P. 
Tucker,  deceased,  was  the  highest  bidder,  at 
the  price  of  ¥90,676,  and  that  his  bid  was 
made  on  condition  that  the  title  to  said 
property  should  be  satisfactory;  a  certified 
check  for  $5,000  having  accompanied  said 
bid  In  accordauoe  with  the  requirement 
aforesaid. 

"(9)  That  the  bid  of  said  Dnrfey  as  afore- 
said was  accepted  by  the  said  dty,  and  sub- 
sequent to  said  acceptance  he  assigned  his 
bid  under  the  same  conditions  as  the  bid 
was  made,  to  Carey  E.  Durfey.  trustee, 
which  assignment  was  accepted  by  the  said 
city  of  Raleigh. 

"(10)  That  after  reasonable  time  had  been 
given  the  said  Durfey,  trustee,  to  investigate 
the  title  to  said  property,  a  deed  in  the 
usual  form  and  with  the  usual  warranty 
or  warranties,  conveying  the  said  building 
and  the  said  lot  including  the  sidewalks  on 
the  north  and  south  sides,  In  fee  simple, 
was  tendered  to  said  Durfey,  trustee,  and  a 
demand  made  for  the  balance  of  the  pur- 
chase price,  namely  $86,676,  the  payment 
of  which  was  refused  by  said  Durfey  for 
the  reason  that  he  stated  that  the  city  of 
Raleigh  had  no.  right,  even  under  the  act 
aforesaid,  to  sell  the  sidewalks  on  the  north 
and  south  sides  of  said  building,  and  for 
the  further  reason  that  the  d^  of  Raleigh 
could  show  no  title  to  part  of  the  property. 

"(11)  That  the  old  maps  of  the  dty  of 
Raleigh  show  that  in  1834  this  was  a  solid 
block  of  property,  owned  by  various  in- 
dividuals. On  tbe  12th  day  of  December, 
1846  Matthew  Shaw  gave  to  the  commls- 
sloners  of  the  dty  of  Raleigh  a  deed  con- 
veying a  tract  of  land  70  feet  by  210  feet, 
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bounded  on  the  west  by  FayetterlUe  street, 
on  the  south  by  the  line  of  the  late  John 
Marfihall,  on  the  east  by  Wilmington  street, 
and  on  the  north  by  the  line  of  the  dty 
market  lot 

"(12)  That  many  years  ago  the  courthouse 
of  Wake  county  was  burned,  together  with 
numerous  records  of  conTeyances,  etc.,  and 
that  no  conveyance  of  the  city  market  lot 
referred  to  In  the  deed  of  Matthew  Shaw  to 
the  commlsalonen  of  the  dty  of  Baleigh  can 
be  found. 

"(IS)  That  there  Is  on  record  a  deed,  reg- 
istered la  book  11.  at  page  180,  In  the  office 
of  the  register  of  deeds  for  Wake  county, 
from  William  Hill  to  Fannie  Murden,  which 
states  that  the  lot  conveyed  by  HlU's  deed 
to  Murden  faces  on  Martin  street  and  runs 
back  eSfeettotbeUneoflotoC  Matthew 
Shaw. 

"(14)  That  It  la  70  feet  from  the  northeast 
comer  of  the  intersection  of  FayettevlUe 
and  Martin  streets  to  the  southeast  comer 
of  the  Intersection  of  Exchange  street  south, 
and  FayettevlUe  street  That  so  far  as  the 
records  of  Wake  county  show,  the  aforesaid 
lot  conv^red  by  Matthew  Shaw  to  the  city 
of  Raleigh  was  the  only  piece  of  proper^ 
that  he  owned  In  lot  No.  114,  which  was  the 
Bonth  part  of  the  old  block  as  shown  by  the 
dty  maps,  bounded  by  Hargett  Hartln, 
Wilmington,  and  FayettevlUe  streets,  and 
measuring  about  420  by  210  feet. 

"(15)  That  there  Is  no  record  as  to  wheth- 
er Exchange  street  north  was  opened  by  the 
city  out  of  the  property  bought  by  the  dty 
for  that  purpose,  or  by  condemnation,  but 
the  old  maps  show  that  Exchange  streets 
north  and  south  were  not  streets  that  were 
laid  oft  by  the  state  of  North  Carolina,  In 
the  plan  of  the  dty  of  Raleigh. 

"(16)  That  ExcBange  place  south  covers  a 
part  of  the  property  purchased  from  Mat- 
thew Shaw,  the  balance  of  said  proper^  be- 
ing occupied  by  a  portion  of  the  market 
house. 

"(17)  That  old  Inhabitants  state  that  the 
present  site,  together  with  the  streets  there- 
on, were  used  for  the  market  house  prior 
to  1860,  two  wooden  structures,  namely  the 
dty  market  and  the  Are  and  police  house 
being  situate  thereon.  That  these  wooden 
strndures  were  burned  about  1864,  and  that 
the  present  building  was  buUt  by  the  dty  of 
Raleigh  as  It  now  stands  about  1867,  and 
has  been  continuously  used  as  a  dty  mar- 
ket house  since  that  date. 

"(18)  That  the  dty  of  Raleigh  has  been  in 
undisputed  adverse  possession  under  known 
and  visible  bounds  of  the  land  occupied  by 
the  market  house  for  at  least  60  years,  oc- 
cupying the  same  and  collecting  rents  for  the 
same. 

"(19)  That  subsequent  to  the  opening  of 
Exchange  Streets  north  and  south,  numerous 
stores  have  been  erected  on  tbe  north  side 
of  Exchange  street  north,  or  Market  street, 
with  entrances  facing  thereon,  and  likewise 


numerous  stores  have  been  erected  on  the 
south  side  of  Exchange  street  south,  with 
entrances  facing  on  said  street,  all  of  which 
belonged  to  private  parties. 

"(20)  That  for  many  years  both  Exchange 
place  north,  and  Exchai^e  place  south,  have 
been  shown  on  the  maps  of  tbe  dty  of 
Raleigh  as  being  of  the  width  above  set  out 

"(21)  That  while  the  sidewalks  on  the 
north  and  south  sides  of  the  market  house 
are  paved  and  curved,  they  are  used  prln- 
dpally  by  persons  trading  and  trafScklng 
with  the  produce  wagons,  and  for  giving  ac- 
cess to  the  side  doors  of  the  market,  and  to 
a  much  less  extent  by  persons  passing  to 
and  from  FayettevlUe  and  Wilmington 
streets. 

*^e  questions  presented  in  this  contro- 
versy without  action,  are  as  foUows: 

"(1)  Has  the  Legislature  of  North  Carolina 
the  authority  to  authorize  the  dty  of  Ra- 
leigh to  indnde  In  the  sale  of  the  mark^ 
house  the  sidewalks  on  the  north  and  sonfli 
sides  of  the  market  house  building? 

"(2)  If  the  Legislature  has  no  such  right 
does  it  make  nnU  and  void  the  entire  act 
authorizing  the  sale  of  said  property? 

"(3)  Has  the  dty  of  Raleigh  a  good  title 
to  the  said  market  proper^,  not  indndlng 
the  said  sidewalks? 

"And  the  parties  hereto  submit  this 
controversy  without  action  to  the  court  and 
agree  to  abide  by  the  declalon  and  tba  ter- 
mination of  the  same." 

W.  H.  Pace,  of  Raleigh,  for  appellant  J. 
W.  Hinsdale,  jr.,  of  Raleigh,  for  appeUee. 

BROWN,  J.  It  is  contended  by  the  de- 
fendant as  a  reason  why  be  should  not  be 
required  to  complete  his  purchase:  (1)  That 
the  plaintiff  has  no  valid  title  to  part  of  the 
property  purchased;  (2)  that  the  plaintiff 
has  no  right  under  the  act  of  the  Legisla- 
ture to  sell  the  sidewalks  on  the  north  and 
south  sides  of  the  market  bouse  buUdlng. 

The  property  purchased  by  the  defendant 
Is  the  market  house  property  of  plaintiff, 
situated  in  the  center  of  Exchange  place. 
The  records  of  Wake  county  were  partially 
destroyed  by  fire  some  years  ago,  bat  It  Is 
admitted  that  the  plaintiff  has  a  perfect 
paper  title  to  aU  of  the  proper^  sold,  ex- 
cept to  a  portion  of  It  now  covered  by  a  part 
of  the  market  house  building. 

[1]  It  is  admitted  that  the  plalntlfC  has 
been  in  undisputed  actual  adverse  possession 
under  known  and  visible  Unes  and  bounda- 
ries of  the  entire  land  and  property  for  CO 
years,  occupying  the  same  and  coUecting  the 
rents.  Upon  these  facts  It  would  seem  to  be 
plain  that  plaintiff  has  acquired  an  absolute 
tiUe  to  the  property.  One  of  the  methods  of 
acquiring  tlUe  to  land  Is  by  adverse  posses- 
sion. Mobley  v.  Grlffln,  104  N.  a  115,  10 
3.  E.  142.  We  know  of  no  reason  or  author- 
ity by  which  a  munidpallty  is  exduded  from 
that  mle  and  rendered  IncQmpetoitito  ao 
quire  tltie  by  thafc^||ff4y  LjOOglC 
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[1]  Tbe  prindpal  controversy  seems  to  be 
as  to  whether  plalntUf  can  legally  convey  the 
narrow  stx-foot  strip  on  north  and  sooth 
sides  of  the  market  bouse  ninnlng  from  Fay- 
ettevllle  to  Wilmington  streets.  From  the 
facts  stated  In  the  case  agreed,  it  Is  manifest 
to  ns  that  these  narrow  strips  bordering  the 
north  and  sooth  sides  of  the  market  house 
are  not  sidewalks  in  the  ordinary  acceptance 
of  that  term,  or  parts  of  the  pablic  streets 
of  the  city.  They  were  placed  there,  and 
evidently  elevated  a  few  inches  above  tbe 
street,  for  the  protection  of  the  market  house 
when  It  was  built,  and  for  the  convenience  of 
the  butchers,  hucksters,  and  other  tradesmen 
who  occupy  the  market  honse  stalls.  ^  The 
doors  to  a  dozen  of  these  stalls  open  on  these 
strips  on  each  side  of  the  nuwket  house,  and 
are  used  by  the  occupants  and  their  custom- 
ers. If  the  market  house  itself  is  removed, 
tluse  strips  would  be  of  no  use  to  any  one, 
bat  would  be  a  dangerous  obstruction  In  the 
center  of  Bzcbange  place.  It  is  admitted  in 
tbe  case  agreed  that  the  public  streets  on 
bofli  north  and  south  sides  ot  this,  market 
house  property  are  known  aa  Exchange  place 
north,  and  Exchange  place  south,  each  being 
about  60  fftet  In  width.  It  is  thus  manifest 
that  this  was  all  an  opoa  apace  at  one  time, 
and  Utat  the  market  house  was  built  in  the 
center  of  it  These  narrow  strips  bordering 
tbe  market  Iionae  ar«  not  a  part  of  the  pub- 
lic stK^  but  al«  used  daily  for  tbe  number- 
less carts  and  wagons  to  back  up  against  to 
unload  their  produce  into  the  stalls  opening 
on  the  strips.  They  afford  ptotectlou  as 
abutments  to  tba  matfcet-honae  building^  as 
well  aa  a  convenloice  to  Us  occopanta. 

[I]  It  la  owtendad  that  tbe  abutting  itrcqh 
erty  owners  on  sooth  and  north  sides  of  Ex- 
change place  have  an  Interest  In  the  main- 
tenance of  tliese  str^  as  sidewalks  which 
cannot  be  lawfully  taken  from  them.  It  is 
almost  beyond  the  ken  of  mortal  man  to  see 
what  benefit  these  narrow  borders  to  the 
market  house  can  be  to  those  landowners  on 
the  north  and  south  sides  of  Exchange  place. 
There  la  a  avadous  ddewalk  on  each  side  in 
front  of  their  property  leading  from  Fayette- 
ville  to  Wilmtogton  streets.  Thdr  interest 
In  these  narrow  strips  is  more  imaginative 
than  reaL  But  as  they  are  not  in  any  sense 
public  streets,  they  can  have  no  Interest  In 
tbexQ. 

[4]  Assuming  for  argument's  sake  that 
these  strips  are  public  streets,  the  power  of 
tbe  General  Assembly  to  authorise  tlie  sale 
of  this  proper^,  including  the  so-called  slde- 
waUc^  la  undoubted ;  there  being  no  constitu- 
tional restriction.  Moore  v.  Meroney,  IM 
N.  a  1S8»  69  a  B.  8S8;  Uarletta  v.  Hender- 
son, 121  Ga.  399,  49  S.  ui.  312,  104  Am.  St 
Bep.  1S6,  2  Aon.  Gas.  83;  WllUams  v.  Carey, 
73  Iowa,  194,  34  N.  W.  813. 

[f]  As  the  landowners  abutting  on  Bx- 
change  places  are  not  complaining  and  can 


sostain  no  possible  injury,  their  pecuniary 
rights  need  not  be  conddered.  As  is  said 
by  the  Supreme  Court  of  Iowa  in  a  somewhat 
similar  case:  "The  owners  of  lots  abutting 
on  the  west  side  of  tbe  narrowed  street  could 
not  enjoin  the  council  from  carrying  their 
proposed  action  into  effect  on  the  ground 
that  they  wonld  be  damaged  thereby,  Inas- 
much as  the  damages  relied  on  by  them,  and 
shown  by  their  evidence,  were  Imaginary 
rather  than  actual."  Williams  v.  Carey,  su- 
pra. In  this  case  the  court  held  that  the  tak- 
ing of  12  feet  from  a  street  thereby  reducing 
It  to  41  feet  was  no  injury  to  proper^  own- 
ers on  the  other  side  of  the  street  No  pn^ 
erty  Is  taken  from  *  these  landowners,  and 
they  are  not  directly  damaged;  and,  as  Is 
said  In  Hyde  Park  v.  Dunham,  86  IlL  669. 
'^Mnuidpal  authorities  of  Aties  and  villages 
are  vested  with  complete  control  over  streets, 
and  may  contract  or  widen  them  when  in 
their  opinion  the  public  good  shall  so  re- 
quire; and  any  damages  snstained  in  con- 
sequence of  the  exercise  of  soch  power  when 
property  is  neither  taken  nor  directly  dom- 
aged  thereby,  are  too  remote  and  contingent 
to  be  allowed." 

The  cases  of  Moose  v.  Carson,  104  N.  C 
431,  10  S.  B.  689,  7  L.  R.  A.  548,  17  Am.  St 
Bep.  681,  and  Sonthport  v.  Stanly,  125  N. 
G.  466,  34  S.  B.  641.  dted  by  defendant  have 
no  application  to  the  facts  ot  this  case. 

OSie  judgment  Is  affirmed. 

(la  N.  a  w) 

MANN  et  aL  v.  HALL  et  al. 

(Sopreme  Court  of  North  Carolina.    Sept  24, 
191S.) 

1.  Appkal  Airn  Bbbob  d  1024*)— Bxview— 
QuKsnoiTS  07  Fact. 

On  a  motion  under  Bevlsal  1906,  S  618,  an- 
thorlsing  tbe  trial  judge  ddoq  luch  terms,  as 
may  be  Jnst,  at  any  time  within  one  year  after 
notice  thereof,  to  relieve  a  party  from  a  judg- 
ment order,  verdict,  or  other  proceeding  tek«i 
against  him  through  his  mistake,  Inadvertence, 
surprise,  or  excusable  neglect  the  facts  fonnd 
hy  the  judge  are  conclusive,  and  the  Supreme 
Court  can  review  only  the  queition  whether  the 
facts  so  found  oonstitnte  miutake^  inadvertence, 
surprise,  or  excusable  nei^ect  aothorising  the 
setting  aside  of  tbe  judgment  or  verdict 

{Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  820,  8816-8^8.  8886, 
3837,  4020-4022,  4025-4028;  Dec  l>Ig.  | 
1024.  •] 

2.  JUDOUXHT   (I  364*)— VaOATHTO— MiSTAXK. 

An  owner  of  a  tract  of  land  conveyed  to 
J.  a  part  thereof,  set  off  as  a  separate  tract 
amounting  to  five-sixteenths  of  the  whole  tract, 
j.'s  husbuid  conveyed  to  defendants,  and  after 
the  death  of  the  hosband  J.'a  heirs  brought  suit 
for  partition.  They  did  not  know  the  boonda- 
ries  of  tbe  tract  and  their  attorney  in  drawing 
the  complaint  understood  that  the  description 
given  him  by  tbe  former  owner  was  that  of  the 
laKer  tract  and  that  faia  clients  owned  therein 
a  nve-sizteentbs  ondivided  interest  whereas  the 
description  was  of  the  smaller  tract,  the  whole 
of  which  was  owned  by  them.  Defendants 
made  only  a  fomal  defense,  and  with  plaintiffs' 
assent  a  verdict  was  rwdered  that  plaintiffs 


*For  other  cues  see  same  topic  and  section  NTTHBBR  lo  Dso.  Dig.  A  Am.  Dig.  Key-No.  ffii^itsddB^ 
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were  entitled  to  five-sixteenths  and  defeDdants 
to  eleTen-aizteenths  of  tiie  tract  described  and 
judgment  entered  to  the  same  effect  and  ap- 
polDting  a  commiBBioner  to  sell  the  land  for 
partition.  Held,  that  there  was  such  mistake 
of  fact  as  justified  the  setting  aside  of  the  ver- 
dict and  judgment,  under  Revisal  1005,  |  513, 
authorizing  the  court  at  an;  time  within  one 
year  after  notice  thereof  to  relieve  a  party  from 
a  judgment,  order,  or  verdict  taken  against  him 
through  bis  mistake,  inadvertenoe,  surprise,  or 
excusable  neglect. 

[Ed.  Note.— For  other  cases,  see  Jndgment, 
Cent  Dig.  i  706;  Dec  Dig.  1  364.*] 

3.  Judgment  (I  882«)— Vacatihq— Mibtakb. 

Such  verdict  and  judgment  were  against 

flaintifib,  within  the  meaning  of  Revisal  1906, 
613,  since  thej  adjadged  that  defendants  were 
entitled  to  deven-sizteenths  of  the  tract. 

[Ed.  Note.— For  other  cases,  see  Judnnent, 
Cent.  Dig.  f  I  684,  722,  728;  Dec  Dig.  T382.*] 

4.  New  Tbiai,  (S  01^— Mistakb  of  Party. 

Under  Bevisal  1905,  {  613,  authorizing  the 
trial  judge  to  relieve  a  party  from  a  judgment, 
order,  verdict  or  other  proceeding  taken  against 
him  uirough  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  a  verdict  of  a  jury  may  be 
set  aside  in  cases  of  mistake  or  excusable  neg- 
lect, if  rendered  since  the  passage  of  Laws 
1893,  e.  81,  by  which  the  word  "verdict"  was 
included  In  that  section. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent.  Dig.  K  184^1S7;  Dec.  Dig.  1  91.*1 

Walker  and  Brown,  33^  dissenting. 

Appeal  from  Superior  Oonrt,  Hyde  Coun- 
ty ;  Whldbee,  Judg& 

Action  by  T.  C.  Matm  and  others  against 
J.  M.  Hall  and  others.  From  an  oi;der  set- 
ting aside  a  verdict  and  judgment,  defendants 
appeal.  Affirmed. 

Bond  &  Bond,  of  Edenton,  Cor  appellants. 
Ward  &  Grimes,  of  Washington,  N.  a,  for 

appellees. 

CLARK,  C.  J.  [1]  TblB  iB  a  motion  to  set 
aside  a  verdict  and  jndgment  for  mistake. 
Bevisal,  I  618,  empowers  the  Judge,  "upon 
such  terms  as  may  be  Just,  at  any  time  with- 
in one  year  after  notia  thereof,  to  i^eve  a 
party  fnmi  a  Judgment,  order,  verdict  or 
other  proceedings  taHsm  ag^st  blm,  through 
his  mlBtake.  Inadvertence,  surprise  or  excus- 
able neglect**  On  such  moUon  the  focta 
found  by  tbe  Judge  are  concliutve.  This 
court  can  review  tmly  the  question  irtiether 
the  fiicts  so  found  constitute  waxSi  mistake, 
or  Inadvertence  or  surprise,  or  excusable  neg- 
lect, which  would  authorize  settlag  aelde 
the  Judgment  or  verdict  Norton  v.  MclAur^ 
In,  126  N.  a  186.  34  S,  B.  269.  Tbe  mistake 
must  be  one  of  tect,  not  one  of  law.  Pilfer 
V.  Insurance  Co.,  128  N.  a  405,  31  8.  B.  716; 
Skinner  v.  Terry,  107  N.  0. 103,  12  S.  E.  118. 

[2, 1]  The  &ct8  found  by  the  Judge  are 
those  set  out  in  the  affidavit  of  H.  S.  Ward, 
which  are  In  substance  that  several  years 
ago  one  B.  B.  Sanderson  owned  a  lai^e  tract 
of  land  In  Hyde  county  and  conv^ed  eleven- 
sixteenths  tha«of  to  his  children  and  convey- 
ed the  other  flve-slxteenths,  which  had  been 
surveyed  and  set  off  by  metes,  and  bounds 


as  a  separate  tract,  to  his  idster,  Jos^tlne 
Jones;  that  after  her  death  her  husband, 
who  was  tenant  by  the  curtesy,  conveyed 
said  last-named  tract  In  tee  simple  to  the  de- 
fendants in  this  action.  After  his  death  the 
plaiDtUTs,  who  are  the  heirs  at  law  of  Jo- 
sephine Jones,  Instituted  this  action.  They 
knew  nothing  of  the  boands  of  the  said  tract, 
and  their  lawyer,  said  H.  S.  Ward,  drew  tbe 
complaint  from  the  description  given  him  by 
B.  B.  Sanderson.  Said  Sanderson  In  giving 
him  the  boundaries  for  the  complaint  and  in 
his  testimony  at  the  trial  spoke  of  the  "five- 
sixteenths  Interest"  to  which  plalnUSs  were 
entitled,  and  their  counsel  did  not  under- 
stand that  he  meant  to  give  or  was  giving 
the  boundaries  of  the  new  tract  of  five-six- 
teenths of  tbe  original  tract  which  had  been 
cut  oft  and  conveyed  to  Josephine  Jones,  but 
understood  that  Sanderson  was  giving  the 
boundaries  of  the  whole  of  tbe  original  tract 
and  that  plalntlfts  were  entitled  to  an  undi- 
vided five-sixteenths  Interest  therein.  Said 
counsel  being  wlthont  other  Information  as 
to  the  boundaries  asked  In  the  complaint  for 
a  parUtion  of  said  tract  and  an  allotment 
of  five-sixteenths  to  his  clients.  The  issues 
were  submitted  to  the  Jury  under  this  mis- 
take, the  defendants  made  only  a  formal  de- 
fense, and  with  the  assent  of  the  plaintiffs 
the  verdict  was  rendered  and  judgment  al- 
tered that  plalntUfs  were  entitled  to  five-six- 
teenths and  that  the  defendants  were  entitled 
to  eleven-sixteenths  in  said  tract  An  inter- 
locutory decree  was  entered  in  accordance 
therewith  appointing  H.  S.  Ward,  commis- 
sioner, to  sell  the  praises  for  partition  and 
report  tbe  sale.  The  affidavit  of  H.  S.  Ward, 
which  the  Judge  finds  to  be  true,  further 
avers  that  In  •  drawing  the  complaint  he 
thought  be  had  described  the  whole  of  the 
original  Sanderson  tract  and  that  his  clients 
were  entitled  to  an  undivided  flve-slxteenths 
therein,  whereas  under  this  mistake  of  fact 
he  only  described  In  the  complaint  the  bound- 
aries of  the  "five-sixteenths  tract,"  which 
has  been  cut  oft  and  conveyed  as  an  entire 
tract  to  Josephine  Jones,  the  whole  of  yrbkSi 
tract  bis  clients  were  entitled  to  recover  and 
for  which  this  action  was  brought 

The  Judge  found  as  a  fact  that  the  «Hn- 
plaint  was  thus  drawn  by  mtstake,  and  that 
the  verdict  and  Judgment  had  been  taken  un- 
der the  same  mlslake  of  fact;  and  ordoed 
that  the  verdict  and  Judgment  should  be  aeA 
adde.  It  would  be  difficult  to  find  any  cue 
In  wUch  the  facts  would  authorise  aMing 
aside  any  verdict  and  Judgment  for  ''mistake'* 
if  tbe  fftcts  found  by  his  honor  in  this  in- 
stance are  insufficient 

[4]  Prior  to  chapter  81«  Laws  1893,  tbe 
word  "verdict"  was  not  in  this  sectl<m  (now 
Bevisal,  I  61^,  and  there  were  decisions 
that  the  subsequent  Judge  could  not  r^ve 
In  such  cases  when  there  had  been  the  ver^ 
diet  of  a  Jury.   But  It  has  now  heea  held 


•Wvt  other  eases  ■•■  sun*  t<vlc  and  section  NITllBBR  la  Dw.  Dig.  A  Am. 
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t&ftt  ft  Terdlet  can  be  set  aside  In  cases  of 
mistake  or  entuable  neglect  If  tbe  Terdlet 
has  been  rendered  dnce  tbe  passage  of  that 
act  Uorrlson  t.  McDonald,  US  N.  a  827. 
18  S.  a.  704;  Brown  t.  Bhlneliart;  US  N.  O. 
77%  16  S.  B.  84a 

In  this  case  the  Interlocatorr  Jadgment 
directing  a  sale  for  partition  and  a  report 
thereof  and  retaining  the  cause  for  further 
directions  was  made  at  fall  term  of  Hyde 
which  h^n  Novemher  18,  1012.  The  plaln- 
tUTs  attorney  discovered  the  mistake  before 
any  rights  of  third  parties  had  intervened 
and  promptly  made  this  motion  to  set  aside 
the  judgment  and  verdict  in  January,  1913. 
Such  verdict  and  Judgment  were  against  the 
plaintiffs,  In  that  It  was  adjudged  that  the 
defendants  were  entitled  to  eleven-sixteenths 
of  this  tract,  and  on  the  facts  found  the  Judge 
properly  held  that  there  was  mistake  which 
entitled  the  plaintifrs  to  the  relief  sought 

Revisal  (  613,  authorizing  the  Judge  to  set 
aside  the  Judgment  and  verdict  or  other  pro- 
ceedings within  one  year  after  notice,  la  not 
restricted  to  cases  of  "excusable  neglect," 
but  embraces  cases  where  the  Judgm^t  or 
other  proceedings  has  been  taken  "through 
his  mistake,  inadvertence  or  surprise."  These 
words  are  not  mere  surplusage  bat  mean  en- 
tirely different  things,  though,  of  coarse,  the 
most  common  instance  In  which  this  section 
has  been  invoked  has  been  in  cases  of  excus- 
able neglect  In  Skinner  v.  Terry,  107  N.  C. 
107.  12  8.  B.  119,  It  is  held  that  It  embraces 
cases  where  the  party  "was  reasonably  misled 
or  surprised  by  matters  of  fact,"  but  that  it 
does  not  onbraoe  ignorance  or  mistake  as  to 
the  law. 

In  this  case  the  counsel  was  misled  by  a 
mistake  of  fftct,  In  understanding  the  witness, 
on  whose  Information  he  drew  the  complaint 
and  tried  the  cause,  to  give  the  bonndarles 
of  the  larger  tract,  and  that  hit  clients  were 
entitled  to  flve-sixteoiths  therein  (nether  the 
counsel  nor'  his  other .  clients  having  any 
knowledge  ot_  said  boundaries) ;  whereas,  the 
witness  in  ^ct  was  giving  him  the  hounda- 
Ties  of  the  smaller  tract,  which  was  flT&«lx- 
teenths  of  the  larger  tract,  but  which  had 
been  cat  off,  and  of  whlidi,  U  his  contention 
is  right,  the  plaintiffs  wwe  entitled  to  the 
whole.  If  this  Judgmoit  Is  not  set  aside,  the 
plaintiffs  will  be  derived  by  snch  mistake, 
purely  of  fact  of  eleven-sixteenths  of  land 
which  is  theirs  <if  tbelr  contention  is  right 
as  to  the  law);  whereas.  If  the  Judgment  is 
set  aside,  the  defendants  can  lose  nothing  of 
their  right  and  the  controversy  will  be  decid- 
ed on  its  merits. 

This  is  not  the  invocation  of  the  doctrine  of 
mutual  mistake  in  equity,  but  a  statutory 
provision  for  correcting  a  "mistake  or  inad- 
verteaaT  In  legal  proceedings  whereby  an 
injustice  would  accrue  to  a  party.  In  Lutz 
r.  Alkazln  (N  J.  Cb.)  66  Aa  1041,  which  was 
a  suit  to  reform  a  contract  for  sale  of  land 
and  for  spedAc  perf ormanoe  so  as  to  Include 


10  Cset  not  in  the  description  of  the  otmtract, 
the  counsel  ovwlooked  the  prayer  to  Include 
the  10  feet  and  took  Jndgmrat  omitting  It 
The  court  held  that  this  was  a  case  of  sur- 
prise and  that  the  decree  should  be  opened 
to  allow  that  matter  to  be  litigated.  This 
case  Is  much  stronger  because  here,  as  a  mat- 
ter of  fact  the  counsel  misunderstood  the  de- 
scription as  embracing  the  whole  tract  and 
understood  that  his  clients  had  an  undivided 
flve-slxteentlis  thwein,  by  reason  of  such  mis- 
take and  inadvertence.  The  defendants  who 
put  in  a  mere  formal  defense  have  not  been 
prejudiced  and  cannot  in  good  conscience 
claim  to  hold  the  land  for  which  they  have 
obtained  Judgment  by  such  mistake^  If  th^ 
have  a  good  claim  to  said  property,  there 
oaght  to  be  opportunity  to  have  It  under- 
standingly  passed  upon  by  the  court  and  jury. 

The  party  who  has  obtained  Judgment  for 
an  amount  less  than  his  claim  is  neverthe* 
less  entiUed  to  prosecute  an  appeal  th^e- 
from.  This  is  equally  trae  on  a  motion  to 
set  aside  a  judgment  under  this  section  whera 
the  judgment  by  reason  of  mistake,  etc.,  la 
for  less  than  it  should  hare  been  otherwlsa 
This  has  been  held  in  Montgomery  v.  Bills, 
6  How.  Prae.  326,  in  New  York,  in  which  this 
section  of  the  Code  Is  the  same  as  ours.  It 
Is  there  said:  "A  party  who  has  a  Judgment 
in  hit  favor  may,  on  application  to  the  court 
under  section  174  (our  section  013)  of  the 
Code,  have  redress,  or  be  relieved,  the  same  as 
If  the  Judgment  was  acaintt  him."  This 
case  Is  much  stronger,  for  here  not  only  the 
Judgment  was  for  less  than  the  plaintiff  was 
entitied,  being  for  flve-slxteentha  of  the  tract 
when  he  was  seeking  to  recover  the  whole 
tract  but  the  verdict  and  Judgment  go  fur- 
ther and  adjudge  that  the  defendants  are  en- 
titled to  eleven-sixteenths  of  the  land.  Ttiia 
certainly  is  affotrtst  the  plaintiffs. 

His  honor  properly  set  aside  the  verdict 
and  Judgment  by  reason  of  the  palpable  mis- 
take made,  on  the  facts  as  found  by  the  judge, 
and  directed  that  the  real  controversy  should 
be  tried  out  on  Its  merits.  If  the  def^d- 
ants  are  not  entitied  to  the  eleven-sixteenths, 
they  ought  not  to  obtain  it  by  such  mistake 
and  inadvertence.  Bevleal,  |  618,  If  ttie 
plaintlfls  are  not  entitled  to  recover  said 
eleven-sixteenths,  they  are  not  entitled  to  re- 
cover anything.  The  ready  assent  of  def^- 
ants  to  the  judgment  therefbre  Is  slgnlflcant 

The  motion  was  properly  granted. 

Affirmed. 

WAIfKBR  and  BBOWN,  JJ.,  dissent 

BROWN,  J.  (dlssentined-  I  regret  I  can- 
not agree  to  the  conclusion  of  my  Brethren. 
I  win  state  the  case  as  I  understand  It 

This  is  a  motion  made  by  plaintiff  to  set 
aside  a  verdict  and  Judgment  rendered  at 
the  fall  term,  1912,  by  Lane,  Judge  of  the 
superior  court  of  Hyde  county.  In  favor  of 
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the  ground  of  emauaiU  neglect  The  motion 
was  made  before  Whidbee,  Judge,  spring 
term,  ISLS,  and  baaed  upon  the  aflldavit  of 
EL  S.  Word,  the  allegatlona  of  which  were 
controverted  In  an  affldavlt  bgr  the  defmd- 
ant 

The  complaint  reada  aa  followa:  Tlaln- 
tUb  complain  of  defiondants  and  allege:  0^ 
That  the  plaintiff,  B.  B.  Sanderson,  on  the 
—  day  of  — ,  1881«  conveyed  a  flte- 
Blxteenth  (*/ia)  undivided  interest  in  the  land 
hereinafter  described,  then  being  the  owner 
of  same  in  fee  simple^  to  one  Josephine 
Jones,  nte  Sandmon.  (2)  That  said  Joaeidi- 
Ine  J  ones  died  intestate  and  without  lineal 
descendants  anrvivlng.  &t  That  the  plaln- 
tUEs  are  the  owners  of  nld  flve-rixteentb 
(Vit)  Interest  In  said  land,  referred  to  In 
section  one,  aforesaid,  and  defined  and  de- 
scribed as  follows:  Lying  in  Hyde  county, 
bounded  on  the  north  by  the  lands  of  Oharlle 
Jennette,  on  the  east  by  the  Pamlico  Sound, 
on  the  south  by  the  lands  of  the  heirs  of  B. 
E.  Garter,  and  on  the  west  by  the  public 
road  from  Bngldiard  to  Hlddletown. 
That  deffendanta  are  in  tbe  posseodon  of  the 
entire  tract  and  assert  title  to  sam^  indlud- 
li^  the  flve-slzteoith  (s/is)  interest,  adverse- 
ly to  the  title  of  the  plalntlfEB,  and  refuse 
plalnUfh  the  right  pf  possession.  (19  That 
the  annual  rental  value  of  said  land  is 

9  ,   Wherefore,  plaintiffs  pray  Judgment 

that  they  be  adjudged  the  owners  of  the 
five-sixteenths  (s/ie)  Interest  in  said  land, 
and  that  they  be  let  In  possession  of  same 

and  for  $  —  for  roits  and  for  costs  and 

goieral  r^ef.  Ward  &  Orimes,  Attorneys  for 
Plaintiffs."  This  complaint  Is  duly  verified. 
The  defendants  answered  under  oath,  deny- 
ing the  several  allegations  of  the  complaint 
allying  title  in  plaintiff,  and  admitting  pos- 
session of  the  land  described  In  the  com- 
plaint 

Upon  Bach  pleadings,  these  issues  were 
sDbmltted  by  consent  as  the  Issues  raised 
by  the  pleadings: 

Are  the  plaintiffs  owners  of  an  undivided 
flre-sliteenUi  Interest  as  tenants  in  common 
with  defendants,  In  that  part  of  land  de- 
scribed In  complaint  couv^ed  by  W.  H. 
Jones  to  J.  M.  Hall?    Answer:  Yes. 

Are  plaintiffs  owners  of  an  undivided  flve- 
slxteenth  Interest  as  tenants  In  common  with 
defendants  In  that  part  of  land  described  In 
complaint,  conveyed  by  W.  H.  Jones  to  Red- 
mond Turner?    Answer:  Tes. 

Are  plaintiffs  owners  of  an  undivided  flve- 
sixteenth  Interest  as  tenants  In  common  with 
defendants  in  that  part  of  land  described 
In  complaint  conveyed  by  W.  H.  Jones  to 
heirs  of  Arnold  Whitfield?  Answer:  Yes. 

Do  defendants,  according  to  their  respec- 
tive interests,  own  the  other  eleven-sir- 
teentha  of  said  pieces  of  land?  Answer: 
Yes. 

Upon  those  issues  this  Judgment  was  ren- 
dered upon  motion  of  Ward  &  Grimes,  plain- 
tifls'  attorneys:  "Present:  Hon.  Henry  P. 


Lane,  Judge  presiding.  This  enae  coming 
on  for  trial  at  this  term,  and  Un  Jury  hav- 
ing answered  the  issues  aa  appears  In  the 
record,  it  la  on  motion  of  Ward  &  Qrlmes, 
counsd  for  plalntifb,  ordered,  adjudged  and 
decreed  that  the  plalntlffli  are  Uie  owners  of 
a  five-slzteenth  undivided  interest  In  the  lands 
described  In  the  complaint,  as  tenants  In  com- 
num  wltti  defondants,  who,  according  to  tb^ 
respective  IntereetSf  own  the  other  tievai-«ix- 
teenths,  plalntlffa*  interest  in  said  flre^lx- 
teenths  bdtae  as  follows:  B.  B.  Sanderson 
one-half  thereof,  T.  G.  iSAtm  one-tentb  there- 
of, J.  EL  Mann  one^I^teenth  tiiereo^  Preston 
Glbbs,  Beth'  Qibbs,  Blla  O.  and  Florence 
O'Neal  one-tenth,  Carroll  Mann  and  Clyde 
Wade  one-tOBth,  Mary  Carter,  Isabelle  Gar- 
ter, D.  M.  Carter,  Jr.,  John  Carter,  and 
Rufns  Gartw  one-tenth.**  Then  follows  a 
clause  appointing  H.  S.  Ward  commisdoner 
to  sell  the  land  described  in  the  complaint, 
and  by  content  the  motion  to  confirm  re- 
port of  sale  may  be  heard  at  chambm, 
and  *it  Is  adjudged  that  plaintiffs  recover 
the  costs  of  this  action  up  to  and  Including 
the  recording  this  Judgment  It  Is  furtha 
adjudged  that  plaintiffs  recover  <^  defend- 
ant J.  M.  HaU  $12.50,  of  defendant  BUey 
Midgette  182.60,  of  the  other  defendant 
74.   Henry  P.  Lone.  Judge  Presiding.** 

It  must  be  admitted  that  the  plaintiff  ob* 
tained  a  sweeping  victory,  uid  recovered 
Judgment  against  the  dtftendants  for  every 
foot  of  land  and  every  dollar  he  clalmeii. 
I  have  stated  this  case  very  fully  so  It  can 
be  seen  how  extraordinary  this  proceeding  is, 
and  how  utterly  destructive  of  all  stability 
in  Judicial  procedure  It  will  be  if  established 
as  a  precedent 

The  ground  upon  which  the  plaintiff  bases 
his  motion  is  that  In  drawing  the  complaint 
In  the  case  Ms  attorney  did  not  claim  enough. 
This  is  undoubtedly  a  very  novel  and  un- 
usual accusation  to  make  against  a  member 
of  our  profession;  but  whose  fault  was  It 
that  he  did  not  claim  enough?  It  was  dt&er 
the  fault  of  the  attorney,  or  of  the  client  (it 
is  Immaterial  which)  that  they  did  not  de- 
scribe the  entire  land  conveyed  by  Jones  to 
the  defendants.  The  affidavit  states:  "This 
affiant  all  the  time  believed  he  had  described 
In  his  complaint  the  entire  original  Sander- 
son tract  and  did  not  Icnow  he  had  described 
only  the  tract  conveyed  by  Jones  to  the  de- 
fendants. That  he  was  entitled  to  recover 
the  land  described  In  his  complaint  and  not 
a  flve-slxteenths  Interest  therein,  and 

this  he  is  informed  and  believes  the  defend- 
ants knew  at  the  time  he  wrote  the  Judg- 
ment That  be  saw  the  defendant  Hall  smil- 
ing at  his  attorney  when  the  Judgment  was 
written  and  read,  and  did  not  know  the 
meaning  of  it  and  by  reason  of  his  mistake 
In  drawing  the  Judgment  and  in  thinking  that 
his  complaint  described  the  entire  Sandtf- 
Bon  tract  as  aforesaid,  he  has  failed  to  hare 
his  cllwts  adjudged  the  owner  of  the  eleven- 
sixteenths  OVi.)  !?^f§«by**C5W)gtt*" 
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as  Justly  aiUtled  as  to  the  flTe-Blxteentbs 
interest  recoTcred.  That  the  said 
jndgment  is  erroneons  by  reason  pf  the  mis- 
take of  the  draftsman  and  the  mistake  of  B. 
B.  Sanderson,  who,  as  above  stated,  was  all 
the  tlni»  referring  to  the  land  as  a  flve-sli- 
teenth  Interest" 

It  Is  true  that,  if  the  Judgment  did  not 
conform  to  the  pleadings  and  issues  it  conld 
be  corrected  as  an  irregular  Judgment;  but 
it  Is  a  carefully  drawn  decree  and  conforms 
closely  to  the  pleadings  and  Issues. 

It  Is  unnecessary  to  consider  the  question 
H3  to  whether  there  Is  any  excusable  neglect 
shown  in  the  aflBdavlt.  In  my  view  the  stat- 
ute does  not  cover  the  case,  and  it  must  be 
admitted  that  words  should  not  be  read  Into 
the  statute  to  make  it  cover  it 

The  language  of  the  statute  is  as  follows: 
Revisal,  |  513:  "Mistake,  Surprise,  Excus- 
able Neglect— The  Judge  shall,  upon  such 
terms  as  may  be  Just,  at  any  time  within 
oQe  year  after  notice  thereof,  relieve  a  party 
from  a  Judgment,  order,  verdict  or  other  pro- 
ceeding taken  against  him  through  mistake, 
inadvertrace,  surprise  or  excusable  n^lect, 
and  may  supply  an  omlaaioii  In  any  proceed- 
ing." 

The  decisions  under  this  section  are  too 
numerous  to  dte,  but  th^  all  agree  that  the 
only  party  who  can  avail  himself  of  such 
relief  under  the  section  must  be  one  against 
tchom  a  judgment  is  rendered,  and  no  party 
who  has  had  a  trial  In  court  and  recovered 
all  he  claimed  can  appeal  to  this  section  be- 
cause he  did  not  claim  enough.  The  deci- 
sions are  collected  in  Pell's  Revisal,  |  613. 

Prior  to  the  amendment  of  the  statute  as 
now  contained  in  Bevlsal,  |  613,  It  was  held 
that  the  statute  applied  only  to  Judgments 
by  default,  and  then  only  for  the  relief  of  a 
defendant  against  whom  Jndgment  had  t>e6tt 
taken,  and  that  the  statute  did  not  apply 
to  a  Jndgmoit  rendered  conformable  to  a 
verdict  MoniBOn  t.  McDonald,  113  M.  0: 
327,  18  S.  EL  704;  Brown  t.  Bhlnehart,  112 
N.  0.  772,  16  S  B.  840:  Beck  y,  Bellamy,  9S 
K.  G.  120;  Olemmone  v.  Bteld,  99  M.  a  400, 
6  &  EL  790,  6  Am.  St  Bep.  6Q0.  Afterwards 
the  statute  wag  amended  so  as  to  relieve  the 
par^  from  **a  Judgment,  order,  verdict  or 
other  proceeding"  as  now  set  out  In  Bevlsal, 
I  618,  hut  the  words,  "UOeen  offokut  Mm 
through  his  mistake,  surprise  or  excusable 
neglect,"  are  now,  and  always  have  been,  in 
the  statote  since  it  was  first  enacted.  Code, 
I  274;  Acts  1893,  c  8;  0.  O.  P.  f  133. 

In  this  case,  as  appears  from  the  record, 
BO  Judgment  or  verdict  has  ever  been  render- 
ed offoifut  the  plalnttfl.  The  issues  wwe 
formulated  and  submitted  at  Instance  of 
plalntlfFs'  counsel,  tbe  verdict  on  each  issne 


was  In  favor  of  the  plainllirs,  the  Judgmmt 
was  drawn  by  plaintiffs'  counsel,  and  entered 
up  as  the  court's  decree  upon  their  motion. 

It  is  well  settled  that  "a  Jndgment  entered 
by  consmt  of  counsel  of  record  in  a  matter 
coming  within  the  scope  of  his  author!^  is 
regular  and  binding  on  the  client,  and  will 
not  be  set  aside  on  the  ground  of  excusable 
neglect"  Hairston  v.  Garwood,  23  N.  C.  346, 
81  S.  B.  653;  Westhall  v.  Hoyle,  141  N.  C, 
338,  63  S.  E.  863;  HarrUl  v.  Railroad,  144  N. 
C.  644,  67  S.  B.  382. 

The  Judgment  In  thia  case  is  neither  an  Ir- 
r^lar  nor  an  erroneous  Judgment  It  was 
rendered  after  a  trial  upon  the  verdict  and 
pleadings,  and  is  strictly  conformable  to  both. 
It  cannot  be  set  aside  under  this  statute. 
May  V.  Lumber  Co.,  119  N.  0.  07,  26  S.  B. 
721.  Had  it  been  an  erroneous  Judgment, 
and  rendered  for  too  much  or  too  little,  but 
according  to  the  course  of  the  court  the  only 
remedy  is  by  appeal.  Wolfe  v.  Davis,  74  N. 
C.  597.  So  far  as  the  plaintifT  is  concerned, 
this  Is  a  consent  judgment,  as  it  was  entered 
upon  his  motion  and  at  his  request  There- 
fore It  cannot  b«  set  aside  except  for  fraud, 
or  the  mistake  of  both  partiea,  and  then  only 
by  a  civil  action  brought  for  the  purpose, 
except  In  a  partition  proceeding  it  may  be 
done  by  petition  in  the  cause,  but  that  does 
not  change  the  elementaiy  principles  govern- 
ing such  cases.  Vaughan  v.  Oooch,  92  N.  C. 
624;  Kerchner  v.  McBachem,  93  N.  a  447. 

Tills  subject  is  fortibly  discussed  by  Jus- 
tice Reade  In  Simmons  v.  Dowd,  77  N.  C. 
166,  in  a  case  practically  on  all  fours  with 
this,  in  which  he  says:  "The  motion  of  de- 
fendant and  the  action  of  the  court  below 
were  evidently  based  upon  the  idea  that  C.  C. 
P.  I  188,  now  Bevlsal,  |  613,  appUed  to  the 
case,  but  was  a'  mistake.  *  *  *  It  Is  com- 
mon learning  that  all  Judgments  and  iiroceed- 
li^  of  the  court  are  in  the  breast  of  the 
court  during  the  term  and  may  be  vacated 
and  amended  In  any  way,  hut  after  the  term 
closes  they  are  sealed  forever.  This  applies 
to  all  proceedings  of  the  court  which  are 
regular  and  according  to  the  course  and  prac- 
tice of  the  court,  however  erroneons  tbe  same 
may  be.  And  note,  that  an  erroneons  Jndg- 
ment may  be  Just  as  regular  as  one  which  Is 
ftee  fnnn  error.  It  I  sue  a  man  and  recover 
flOO  my  Judgment  is  regular.  If  I  ought  to 
have  recovered  |200,  or  ons^  to  have  re- 
covered only  960,  my  Judgmoit  for  $100  is 
oToneous,  but  still  It  is  regular.  And  after 
the  term  of  the  court  when  it  is  rendered,  I 
cannot  have  it  Increased,  and  the  defendant 
cannot  have  it  diminished.  If  this  were  not 
so,  there  would  be  no  aid  to  Utitgatlon." 

WAI^BR,  J.,  concurs  in  this  dissent 
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BOABD  OF  COM*RS  OF  TANCE  COUNTY 
T.  TOWN  OF  HENDEBSON. 

(Sopreme  Court  of  North  Carolina.    Sept  24, 
1913.) 

1.  Counties  tf  21%*)— Mdotoipal  Cobfoba- 

TIONB  (I  57*)— GOVEBNMKNTAL  POWEB. 

Counties,  cities,  aad  towoa  have  only  sucb 
powere  and  capacities  as  have  been  conferred 
upon  them  by  law. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec-  Die.  1  21^:*  Maniciral  ConpratioiiB, 
Cent.  IHc.  H  144.  i4S;  Dec.  *mf.  |  St.*} 

2.  Health  (|  16*)— Liabzutt  fob  Quabah- 
TiHE  BxPENSEB— Statute— CoKSTBUOTiON. 

Laws  1911,  c  62,  provides  for  a  ayetem 
of  quarantine  by  which  persons  can  be  isolated 
and  treated,  and  section  16  provides  tftat  the 
duties  of  municipal  health  officer  shall  be  identi- 
cal with  those  ot  the  county  superintendent  of 
health,  and  that  any  city  may  assicn  the  duties 
of  quarantine  officer  to  such  health  officer.  Sec- 
tion 21  provides  that  all  expenses  of  quarantine 
shall  be  borne  by  ttae  town  or  coun^  employ* 
ing  a  quarantine  officer.  H^d  that,  unless  a 
city  has  appointed  a  quarantine  officer  as  pro- 
vided, thus  adoptlnK  a  system  of  quarantine  of 
its  own.  it  is  not  Uable  for  quarantine  expenses, 
but  such  expense  is  to  be  borne  by  the  county. 

[Ed.  Note.— For  other  cases,  see  Health, 
Cent.  Dig.  SS  18,  14;  Dec  Dig.  S  16.*] 

3.  Statutes  (|  190*)— CoHeTEUOTioK- Meas- 

IKQ  or  liAnQUAQE  —  LdXEBAL  IHTEBFBETA- 
TION. 

Where  the  langusge  of  a  statute  is  free 
from  ambisuity  and  conveys  a  definite  and 
sensible  meaning,  the  courts  should  not  hesitate 
to  give  It  a  literal  Interpretation  merely  be- 
cause they  may  question  the,  wisdom  or  ex- 
pediency of  the  enactment. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  18  266,  269;  Dec.  Dig.  |  190.*] 

4.  Statutes  (1  181*)— CoNBTBUonoN— iHTiif- 
TXON  or  Lbqislatube. 

If  a  statute  is  ambiguous  so  as  to  be  fairly 
susceptible  of  more  than  one  interpretation, 
then  the  courts  may  exercise  the  power  of  con- 
struing its  language  so  as  to  give  effect  to  the 
Intention  of  the  Le^slature,  but  such  intention 
is  to  be  ascertained  by  reasonable  construction 
of  tbe  act  and  not  founded  on  mere  arbitrary 
conjecture. 

[Eid.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  fS  259,  263 ;  Dec  Dig.  |  181.*] 

5.  Health  (S  16*)— Statutes  —  Expense  or 

QUABAiraXNE— IHPLIBD  RePEAI.. 

If  Bevisal  1905,  i  4S08  providing  that  the 
expense  of  quarantine  shall  be  borne  by  the 
householder  in  whose  family  the  case  occurred, 
if  able,  otherwise  by  the  city,  town,  or  county 
of  which  he  is  a  resident,  imposes  a  liability 
upon  a  city  which  has  no  quarantine  officer,  it 
is  incompatible  with  and  repealed  by  Laws 
1911,  c.  62.  I  21.  providing  that  aU  expenses  of 
quarantine  uiall  be  borne  by  the  town  or  coun- 
ty employing  a  quarantine  officer. 

[Ed.  Note.— For  other  cases,  see  Health. 
Cent  Dig.  M  IS,  14;  Dec.  Dig.  |  16.*} 

6.  Statutes  (|  1S8*)— Ikpxjed  Repeal. 

Where  two  statutes  are  in  conflict  and 
cannot  reasonably  be  reconciled,  tbe  later  one 
repeals  the  one  of  earlier  date  to  the  extent  of 
the  repugnance. 

[Ed.  Not&— For  other  eases,  see  Statates, 
Gent  Dig.  H  269,  263;  DeTmg.  |  109.*] 

Appeal  from  Superior  Court,  Vance  Comi- 
ty; Cllne^  Judge. 

Action  by  the  Board  of  CommlssionerB  of 
Vance  County  against  the  Town  of  Hender- 


Bon.  From  a  Judgment  In  fhTor  of  plaintiff. 

defendant  appeals.  Rerersed. 

This  action  was  brongjit  to  recover  certain 
expenses  incurred  and  paid  by  the  county 
of  Vance  in  executing  the  provisions  of  law 
in  regard  to  quarantine  during  an  ontbrealt 
of  smallpox  in  said  county  and  In  the  town 
of  Henderson,  which  Is  in  the  said  county. 
In  the  years  1911  and  1912.  The  complaint 
Is  lengthy,  and  necessarily  so,  but  we  need 
not  set  out  even  the  substance  of  all  the 
allegatlonB  In  order  to  show  clearly  the  mat- 
ter Involved  in  the  appeaL  Defendant  de- 
murred, and,  as  the  complaint  Is  thereby 
admitted  for  the  purpose  of  deciding  the 
question  of  law  presented  In  the  case,  it  maj 
be  briefly  stated,  as  appears  therefrom,  that 
the  county,  between  June  1,  1911,  and  Octo- 
ber 1,  1912,  removed  to  Its  pesthouse  outBide 
the  corporate  Umlta  of  Henderson,  and  cared 
for.  a  number  of  Bmallpox  pattenta  from  Oie 
town,  and  also  had  under  Urn  care  In  tiie 
town,  at  the  same  time,  otber  patlmtB  who 
were  treated  at  OuSx  homes  In  Henderson 
tmder  the  county  qtiarantine;  tbe  total  nom- 
ber  at  paUoits  beSng  62.  The  county  paid 
out  for  the  care  and  cure  of  these  patteots 
the  sum  ot  $1,814.12  and  made  a  pn^er  de- 
mand for  the  same,  htit  payment  was  refused 
by  the  defmdant  What  is  actually  .due 
would,  of  course,  haTe  to  be  ascertained  by 
a  jury  or  otherwise  if  the  d^endant  Is  Ua- 
ble at  all  The  county  had  a  quarantlue  of- 
ficer, but  the  dty  of  Henderson  had  uone  at 
tbe  time  stated.  The  court  overruled  tbe 
demurrer,  and  defendant  appealed. 

Henry  T.  Powell  and  T.  M.  Pittman,  t>otb 
of  Henderson,  for  appellant  A.  O.  A  J.  P. 
Zolllcoffer,  of  Henderson,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  Our  oi^nlon  is  that  the  city  of  Hen- 
derson is  not  liable  for  the  amount  paid  by 
the  county  of  Vance  on  account  of  the  main- 
tenance and  care  of  the  persons  afflicted  with 
smallpox,  while  th^  were  quarantined,  nor 
for  any  part  of<it  The  plaintUTs  claim  Is 
based  upon  the  provisions  of  Revlsal,  |  4G0S, 
and  this,  with  tbe  statute  dted  by  defendant 
(Acts  of  nai,  c.  62.  S  2.  ratlfled  March  T. 
1911),  will  be  discussed  presently. 

ni  The  counties,  dtles,  and  towns  of  tlie 
state  have  only  such  powers  and  capacities 
as  have  been  conferred  upon  them  by  law. 
DiUon  on  Mun.  Ooiporatlons  ^th  Bd.)  1  S^x 
FideUty  Co.  v.  FlemmlnK.  182  N.  a  837,  43 
S.  B.  899;  State  v.  Webber,  107  K  a  962,  12 
S.  B.  698.  22  Am.  St  R^  920;  Harrlnr- 
tott  T.  OreenTille.  169  N.  a  634.  7S  8.  B.  84a 
"It  has  been  too  often  decided  to  be  now 
questioned  that  the  liability  of  towns  to  sap- 
port  poor  persons  Is  founded  upon  and  lim- 
ited by  statute  and  la  not  to  be  enlarged  or 
modified  by  any  supposed  moral  obligation." 
Smith  T.  Coleraln,  9  Mete.  (Mass.)  482.  In 
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an  action  to  recover  the  expenses  of  caring 
for  fr  smallpox  patient,  Justice  Hoke,  for 
this  court,  said:  "So  far  as  municipal  ob- 
ligation is  concerned,  it  Is  accepted  doctrine 
that  the  care  and  support  of  the  Indigent  and 
infirm  ia  a'  matter  of  statutory  prorision." 
Copple  T.  Commissioners,  138  N.  0.  131.  50 
S.  E.  574.  But  it  Is  unnecessary  to  pursue 
this  line  of  thought  any  further,  as  the  plaln- 
as  bases  his  right  of  recoroiy  upon  the  stat^ 
ute.  The  Legislature,  some  years  ago,  pro- 
vided an  entire  scheme  for  tbe-preeervatlon 
of  Uie  pttbUc  health  In  the  proper  exodae 
of  its  pt^Oce  power,  and  eqwdally  for  quar- 
antining and  carli^  for  persons  afflicted  wlUi 
smallpox  and  other  contagious  and  infections 
diseases.  This  statute  will  be  found  In  Ra- 
Tlsal  of  1905,  ToL  2,  C.  95.  In  section  4008 
of  that  chapter  it  is  enacted  that  "the  ex- 
pense of  the  quarantine  and  of  the  dlsli^ee- 
tlon  shall  be  borne  by  the  honseholder  tat 
whose  family  the  case  occurs,  U  able,  otlier^ 
wise  by  fibe  cUy,  town  m  county  of  wUdti  he 
Is  a  resident"  There  was  a  superintendent 
ot  health  for  Yance  county,  who  was  also 
quarantine  officer  of  the  county,  duly  anKtot- 
ed  according  to  law,  and  there  was  a  supetlnr 
tendent  of  healUi  for  the  town  of  Hend«- 
son,  but  be  had  not  been  antolnted  qnaran- 
tine  officer. 

[2]  By  t2ie  Acts  of  19U,  c.  62,  the  LeglSIap 
tnre  adopted  a  new  scheme  for  the  preserva- 
tion of  the  public  health,  and  especially  for 
a  system  of  quarantine  by  which  persona  are 
allowed  to  be  Isolated  and  treated,  for  the 
purpose  of  preventing  the  spread  of  conta- 
gloua  and  other  diseases,  and  it  concludes 
with  this  section:  "All  laws  and  clauses  of 
laws  in  conflict  with  this  act  are  hereby  re- 
pealed." It  is  provided  by  section  16  of  the 
act  as  follows:  "The  duties  of  the  municipal 
lieaith  officer,  within  the  jurisdiction  of  the 
town  or  city  for  which  he  is  elected,  shall 
be  ideutlcal  with  those  of  the  county  super- 
intendent of  health  for  the  county,  with  the 
exception  of  the  duties  of  the  county  super- 
intendent of  health  pertaining  to  the  jail, 
convict  camp,  and  county  home.  The  author- 
ities of  any  dty  or  town  shall  have  the  power 
to  assign  the  duties  of  quarantine  officer  to 
the  municipal  health  officer,  and  in  such 
cases  the  municipal  health  officer  shall  faith- 
fully perform  the  duties  of  the  quarantine 
officer  as  prescribed  In  sections  twenty  and 
twenty-one  of  this  act"  And  in  section  21 
there  Is  this  provision:  "All  expenses  of 
quarantine  and  dlslnfectlott  shall  be  borne 
by  the  towu  or  county  employing  a  quaran- 
tine officer." 

We  condnde  from  a  perusal  of  the  two 
statutes  (Re visa  1,  c.  95,  i  4608,  and  Acts  of 
1911,  c  02,  I  21)  tl^at  if  the  former  statute 
ever  imposed  any  liability  upon  a  city  wlth- 
oat  a  quarantine  officer,  the  Legislature  In- 
tended to  establish  a  new  rule  of  UaUllty  by 
the  latter  section  for  the  expenses  of  qnaran- 
fining  diseased  persona  and  to  require  that 


they  shall  be  paid  by  the  county  whldi  has 
a  quarantine  officer,  unless  the  town  in  that 
county,  where  the  expenses  are  incurred,  has 
appointed  a  quarantine  officer  and  under- 
taken for  itself,  by  a  system  of  quarantine, 
to  Isolate  or  segregate  persons  having  con- 
tagious and  other  diseases,  which  are  men- 
tioned in  the  act  within  Its  corporate  limits, 
or,  if  possible,  to  take  charge  and  supervision 
of  the  patients  at  thMr  respective  homes; 
but  if  it  should  elect  as  in  this  case,  not  to 
exercise  its  power  of  appointing  a  quaran- 
ttaie  office  for  said  purpose.  U  is  the  duty  of 
the  oonnty  to  perform  this  service,  the  ex- 
penses thereof  to  be  paid  by  the  county 
which  has  a  quarantine  officer.  In  other 
words,  the  town  is  entitled,  under  the  provi- 
stons  of  the  new  act  to  the  same  rights  In 
respect  to  quarantine  and  the  prevention  of 
the  q>read  of  diseases  as  any  other  part  of 
the  county.  If  it  has  not  assumed  to  act  for 
itself  in  the  matter  of  the  appointment  of  a 
qnaruitlue  officer.  This,  no  doubt  was  deem- 
ed by  the  Legislature  more  just  than  die 
former  provision.  If  the  tme  oonstmcUoa  of 
the  latter  be  that  it  imposed  ttie  burden  d 
paying  quarantine  expenses  upon  the  town, 
vrtiether  it  had  its  own  quarantine  system 
or  not  It  may  have  occurred,  to  the  legis- 
lative mind  that  there  was  no  reason  why  the. 
town  should  pay  the  expense  of  its  own  in- 
digent residents,  when  it  was  required  by 
law  to  contribute  its  full  proportion  to  the 
taxes  of  the  county,  and  should  therefore  be 
entitled  to  its  proper  ^are  in  the  benefits  of 
the  county  quarantine  without  any  additional 
charge. 

[3]  Where  the  language  of  a  statute  is 
free  from  ambiguity  and  conveys  a  definite 
and  sensible  meaning,  the  courts  should  not 
hesitate  to  give  it  a  literal  Interpretation 
merely  because  they  may  question  the  wisdom 
or  expediency  of  the  enactment  In  such  a 
case,  these  are  not  pertinent  Inquiries  for 
the  Judicial  tribunaL  If  there  be  any  un- 
wisdom or  Injustice  in  the  law,  it  is  for  the 
Legislature  to  remedy  It  For  tiie  courts,  the 
only  rule  is  Ita  lex  scrlpta  est 

[4]  If,  though,  the  statute  Is  ambiguous, 
so  as  to  be  fairly  susceptible  of  more  than 
one  interpretation,  then  the  courts  may  right- 
fully exercise  the  power  of  construing  its 
language,  so  as  to  give  effect  to  the  Inten- 
tion of  the  Legislature,  as  the  same  shall  be 
ascertained  and  determined  from  relevant 
and  admissible  considerations.  But  It  should 
be  understood  that  the  Intention  of  the  law- 
making power  is  to  t>e  ascertained  by  a 
reasonable  construction  of  the  act  and  not 
one  founded  on  mere  arbitrary  conjecture. 
And  it  is  always  the  actual  meaning  of  the 
Legislature  which  must  be  sought  out  and 
followed,  and  not  the  Judge's  own  Idea  as 
to  what  the  law  should  be.  Finally,  although 
every  law  must  be  construed  according  to  the 
Intention  of  the  makers,  as  evidenced  by  the 
language  employed  to  ejqtreas  It,  lioA  Inten- 
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Uon  Is  never  resorted  to  for  aiiy  otber  pur- 
pose than  to  ascertain  what,  In  fact,  was 
meant  to  be  done,  and  not  for  the  purpose 
of  ascertaining  what  they  have  done,  with 
the  view  of  determining  vrtiether  it  Is  politic 
or  expedient,  for  with  that  we  have  nothing 
to  do.  We  have  reacted  the  limit  of  our  Ju- 
risdiction when  we  have  certainly  f onnd  and 
declared  the  meaning,  as  the  object  is  to 
ascertain  what  the  LeglEaatnue  intended  to 
eoACt  and  not  what  la  the  legal  consequence 
and  eftect  of  what  they  did  enact  Black's 
Interpretation  of  Laws,  pp.  38  and  41.  We 
think  the  purpose  of  this  statute  la  clear 
and  free  from  uncertainty,  but,  if  it  Is  doubt- 
ful, the  application  of  the  weU-settled  rule 
of  construction  Just  stated  leads  us  to  think 
that  it  was  not  Intended  to  charge  the  town 
with  the  expenses  of  the  quarantine  service, 
unless  It  has  adopted  a  system  of  Its  own. 
In  which  latter  case  It  app^irs .  reasonable 
and  Just  that  it  shonld  be  so  charged. 

[f]  W6  are  also  of  the  opinion  that  the 
provision  In  section  21  of  the  Acte  of  1911, 
c  62,  for  paying  the  expenses  of  the  qnar- 
antine  la  incompatible  with  the  like  provi- 
sion in  section  450S  of  the  Bevisal.  if  the 
latter  imposes  a  liability  for  Uie  same  upon 
the  town  in  whteh  tliere  la  no  quarantlite 
officer,  for  the  act  of  1011  explicitly  provides 
that  the  eiq^ensea  shall  be  paid  "by  the 
to'rm  or  county  employing  a  quarantine  offi- 
cer," and  the  town  of  Henderson  has  not 
employed  one,  though  the  county  has.  * 

[I]  Where  tvo  statutes  are  thus  In  con- 
flict and  canUot  reasonably  be  reconciled, 
the  later  one  repeals  the  -one  of  earlier  date 
to  tba  extent  of  the  repugnance.  State  v. 
Perkins,  141  N.  G.  7»7»  63  S.  E.  735.  8  !«• 
R.  A.  (N.  S.)  160.  We  believe  that  oar  view 
of  the  law  In  this  case  accords  with  the 
dear  Intent  of  the  Legislature  and  responds 
also  to  the  dictates  of  Justice  and  rlf^t. 
There  Is  no  good  reason  why  the  town  or 
city  should  be  charged  with  die  double  bur- 
den of  payiog  its  full  lawful  diare  of  the 
county  taxes  and  also  the  e^enses  of  quar- 
antine within  its  limits,  from  whidi  It  re- 
ceives no  more  benefit  or  advantage  than 
other  sections  of  the  county.  But  if  it  Is  not 
satined  with  the  county  system  of  qoaran- 
tlne  or  for  any  other  reason  it  establishes 
one  of  its  own,  and  thus  chooses  to  regulate 
its  own  affairs  in  this  respect,  it  Is  proper 
that  It  shonld  bear  the  expense  and  not  the 
county.  It  is  not  Just  that  the  county  should 
pay  the  expenses  of  the  dty  quarantine  when 
it  can  have  no  part  in  fixing  or  controlling 
the  amount  to  be  Incurred  or  in  adopting 
regulations  or  methods  for  the  economical 
administration  of  the  law,  and  the  same 
rule  applies  vrith  equal  force  to  the  dty, 
when  entire  control  Is  in  the  hands  of  the 
county  anthOTldes.  Taxation  without  r^ 
resentaUon  often  leads  to  the  exercise  of 
arbitrary  and  even  despotic  pow^  and  is 
not  tolerated  or  permitted  In  our  system  of 
government.  Be  who  pays  the  taxes  should 


have  some  voice,  directly  or  Indirectly,  In 
deciding  how  they  should  be  laid  and  how 
and  for  what  purposes  they  should  be  ex- 
pended. The  L^lslatnre  evidently  did  not 
Intend  that  the  county  shonld  place  this 
burden  upon  the  city,  as  a  separate  corpora- 
tion, without  its  consent  or  Its  participation 
In  the  exercise  of  the  power  by  which  It 
was  created  or  Imposed.  In  respect  to  this 
matter,  the  county  and  the  dty  must  be 
treated,  under  the  statute,  as  distinct  bodies; 
each  exercising  its  own  powers  of  taxation, 
within  Its  prescribed  sphere,  and  each  liable 
for  its  own  expenses.  When  the  dty  does 
not  elect  to  act  for  itself  by  appointing  a 
quarantine  officer,  it  must  be  regarded  as  a 
part  of  the  county  and  la  oititled  to  Its 
share  of  benefits  as  such  In  return  for  Its 
contribution  to  the  county  revenue;  it  Is 
otherwise,  though,  when  it  undertakes  to  a- 
erdse  sole  authority  with  respect  to  qoar- 
anUne  within  its  corporate  limits  by  virtue 
of  the  powers  given  in  the  act  of  1911.  These 
reasons,  of,  coarse,  have  inflaenoe  with  ui 
only  when  there  is  ambigaity  in  the  stat* 
ute,  bnt  we  think  it  dear  that  the  later  pro* 
vision  In  the  act  of  1911  was  intended  to 
take  the  place  of  the  earlier  one  in  the  Be- 
visal and  to  rcs>eal  the  latter. 

But  we  are  also  of  the  optni<m  that  Re- 
i4sal,  i  41008,  will  not  bear  the  cinistmctton 
npon  whldi  the  plalntJfT  rellee.  It  will  be 
seen  that  by  section  4500  the  dty  health 
officer  Is  also  quarantine  officer  of  the  dtr 
jnst  as  Uie  county  health  officer  Is  qnaran* 
tine  officer  of  the  county.  Tbla  throws  a 
flood  of  light  upon  the  language  of  section 
4508  and  dearly  reveals  its  true  meaning  to 
be  that,  when  the  householder  is  indigent 
and  unable  to  pay  the  expenses  of  patients 
in  his  family,  they  shall  be  borne  by  the 
dty,  If  he  r^ldes  therein,  and,  if  not,  by  the 
county,  Irat  the  dty  is  not  liable  to  the  coun- 
ty for  the  expenses  of  its  patients  any  more 
than  the  coont?  la  to  the  dty  for  the  expens- 
es of  its  patients.  Eadi  provides  for  tta 
own  patients  and  pays  their  expenses,  bat 
not  to  the  other.  It  could  not  mean  Qiat 
one  of  them  can  offidonsly  pay  the  expenses 
of  the  other  and  recover  them  from  the  lat- 
ter. Ndther  one  of  them  Is  Charged  with 
the  duty  of  attending  to  the  affairs  of  the 
other  In  this  respect,  but  eadi  must  provide 
for  and  pay  its  own  expenses  In  sach  cases. 
Bat,  as  we  have  said,  this  is  all  changed  by 
the  act  of  1911,  and  the  town  Is  not  liable 
if  It  has  not  employed  a  quarantine  officer. 
The  general  subject  Is  discussed  in  McNor- 
ton  v.  Val  Verde  Ck>UDty  (Tex.  Olr.  App.) 
25  S.  W.  653,  which  presented  somewhat  on 
analogons  case,  and  the  conrt  readied  the 
same  conclusion  as  we  do  now.  If  the  d^ 
of  Henderson  was  not  liable  and  the  county, 
tlieretore,  paid  the  expenses  offidonsly.  It 
cannot  recover  th^  of  the  dty.  This  wa 
dedded  In  Copple  v.  Gonmdssloners,  138  N. 
0.  181.  60  8.  E.  574. 

It  seems  that  section  ^(Tt^dUUil^^  ot 
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the  act  ot  19U  luu  been  repealed  by  Acts 
1913,  a  181, 1  ft.  TUe  matter  was  not  called 
to  our  attention,  and  we  snppose  the  learned 
coaiuel  attached  no  Importance  to  it,  as  the 
ooont7  paid  the  expenses  for  which  it  now 
mes  In  IBll  and  1912,  before  the  passage  of 
the  act  ot  1913,  irtdch  dionld  be  given  prcs- 
pectire  (^iteration.  We  merely  refer  to  It  to 
show  that  we  had  not  orerlooked  the  re- 
pealing act 

It  follows  that.  In  any  view,  the  court  err- 
ed In  orerruUng  the  demnrrw.  It  should 
hare  been  sustained  and  the  action  dismiss- 
ed. This  result  makes  tt  nnneoessaiy  to 
conddor  more  parUcnlarly  flie  qnestion  rais- 
ed on  the  argiunent  as  to  whether  Qie  pay- 
ment by  the  county  of  the  auaranttne  ex- 
penses Incurred  in  Henderson  was  offldons, 
nor  need  we  refer  to  tlw  oOax  matters  dls- 
ccased  by  conns^ 

Rerersed. 

ass  N.  C.  182) 

McEBBL  T.  HOLLOMAN  et  aL 

(Bnprone  Court  of  North  Carolina.   Oct:  1, 
1913.) 

1.  PABimoH  (I  48*)— Pbopbb  Pasties. 

BerLial  19W,  I  410,  provldfle  that  any  pei^ 
■on  may  be  made  defendant  wbo  claims  an  in- 
terest adverse  to  the  plaintiff  or  wtio  is  a  neces- 
■ary  party  to  a  complete  determination  of  the 
qnestioDS  ioTolved.  Section  414  proTldea  that, 
when  a  complete  determination  cannot  be  bad 
without  the  presence  of  other  particB,  they  most 
be  brought  in,  while  section  76  provides  that, 
whenever  land  wbich  Is  sought  to  be  sold  is 
claimed  by  another  person,  auch  claimant  aball 
be  beard  as  a  party.  Held,  that  one  clairainK 
to  be  a  tenant  in  common  of  land  which  plain- 
tifib  deidred  sold  for  partition  was  properly 
made  a  defendant  by  the  court  upon  motion. 

[Ed.  Not&— For  other  cases,  see  Partition, 
Cent.  Dig.  H  118-129;  Dee.  Dig.  1  48.*} 

2l  PABTITXON^  4  68*}— PBOCBEDINOB— BUBDBH 

OF  Proof. 

Where  defendant,  who  claimed  to  be  the 
owner  of  one-third  interest  in  land  which  plain- 
'tiffa  desired  sold  for  nartition  upon  beii^ 
brought  in  as  a  party  defendant  set  up  his 
claim  is  derogation  of  plaintiETs  title  to  one- 
third  of  the  property,  ne  has  the  burden  of 
proof. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  SS  188-185 ;  Dec.  Dig.  |  63.*] 

3.  PaBTITION  (%  63*)— EVIDEITCB— ADinSSIBIL- 

rrr— Will— iDBNTOTOATioN. 

In  partition  for  land  of  which  defendant 
claimed  to  be  a  tenant  in  common  of  one-third, 
a  will  under  which  defendant  claimed  is  prop- 
erly rejected,  where  there  was  no  sufficient 
identification  of  the  land  described  in  the  wili 
as  being  that  in  controversy. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  183-180;  Dec.  Dig.  |  63.*] 

•4.  Tenancy  in  Oouhon  (S  15*)  —  Advebse 

Possession, 

While  the  poeseasion  of  one  tenant  in  com- 
mon is,  in  law,  the  possession  of  all,  one  may 
oust  the  othera,  and  a  tenant  who  makes  no 
demand  for  possession  or  participation  in  the 
rents  and  profits  for  20  years  loses  his  ri^t  to 
the  land  by  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Tenant?  In 
Common,  Cent  Dig.  H  42-62;  Dec.  Dig.  S 
15.*] 


6.  WnNBssBs  a  240*>— nxAiDNAnon-^iAaD- 
iNo   Questions— DnoBxnoN    or  Tbul 

COUBT. 

The  trial  coart  may  In  Its  discretion  ex- 
dade  leading  qnestions. 
[Ed.  Note.— For  other  eases,  see  Witnesses, 

Cent  Dig.  H  795,  8S7-889T8&-846 ;  Dee.  Dig. 
I  240.*] 

6.  Appeal  and  Bbbob  1170*>— Bbtibw— 

Harmless  Bbbob. 

Technical  errors  wiQ  be  eonaidered  harm- 
less where  a  reversal  coold  not  resoit  in  a  dif- 
ferent verdict 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Ji  4032,  4066,  4^  4098, 
4101,  4464,  4640-4615;  Dec.  Dig.  1  1170.*] 

Appeal  from  Snpeiior  Court,  Greene  Coun- 
ty; Allen,  Judge. 

Action  for  petition  by  John  O.  McKe^  as 
administrator,  against  W.  J.  Sawry  and 
others,  in  whidti  Henry  Bolloman  was  made 
a  party,  on  motion.  From  a  Jtidgmrat 
against  defendant  Holloman,  he  appeals. 
Affirmed. 

Tbls  is  a  proceeding'  for  tbe  sale  of  land 
for  partition  and  to  pay  tbe  debts  of  the 
two  original  tenants  in  common  out  of  the 
proceeds  of  sale;  tbe  balance  to  be  divided 
among  the  tenants  according  to  the  several 
and  respective  interests.  All  parties  have 
been  duly  brought  Into  court  by  the  service 
of  process,  as  tbe  court  finds  and  adjudges 
Id  Its  order,  October  15,  1912.  It  was  as- 
certained that  one  Henry  HoUoman  claimed 
a  one-tblrd  Interest  In  the  land,  as  belr  to 
Nancy  Hotloman,  daughter  of  himself  and 
bis  wife,  Rachel  Bolloman  (formerly  Rachel 
Evans),  who  was  the  daughter  of  John  Evans 
and  Ms  wife,  Harriet  E^vans  (formerly  Har- 
riet McKeel),  who  was  one  of  the  original 
tenants  in  common.  Henry  HoUoman's  wife 
predeceased  him.  Tbe  court,  on  motion,  order- 
ed that  Henry  HoUomau  be  made  a  party  to 
tbe  end  that  his  claim  might  be  determined 
and  the  land  sold  free  from  any.  claim  upon 
the  title.  He  was  brought  in  and  pleaded 
that  he  was  owner  of  one-third  of  the  land. 
The  court  thereupon  directed  the  following 
issue  to  be  submitted  to  the  jury:  "Haa 
tbe  defendant;  Henry  Holloman,  any  interest 
in  tbe  land?"  Under  the  instructions  of  the 
court,  the  jury  answered  tbls  Issue  In  the 
negative.  There  was  no  objection  to  the  is- 
sne.  Judgment  on  the  verdict  and  appeal  by 
Henry  Holloman,  the  Intervener.  The  other 
facts  are  stated  in  the  opinion  of  tbe  court. 

Geo.  M.  Lindsay,  of  Snow  Hill,  and  U  L 
Moore,  of  Greenville,  for  appellant  Finch 
&  Connor,  of  Wilson,  and  Ii.  V.  Morrill,  of 
Snow  Hill,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  We  find  no  error  In  the  record. 
The  court  properly  ordered  or  permitted 
Henry  Holloman  to  be  made  a  party.  The 
Code  provides  that  any  t^erson  may  be  made 
a  party  wbo  has  or  claims  an  Interest  In  the 
controversy  adverse  to  the  plalntiCf  or  whose 
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presence  la  necessary  to  a  complete  determi- 
nation or  settlement  of  the  questions  InvolTed 
therein,  and  any  person  claiming  title  or 
right  of  possession  to  real  estate  may  be 
made  a  party,  as  the  case  may  reQulre,  to 
any  snch  action.  Revlsal,  {  410.  When  a 
complete  determination  of  the  matter  cannot 
be  had  wlthont  the  presence  of  other  parties, 
the  court  must  cause  them  to  be  brought  in. 
Eevlsal,  {  414.  The  power  to  make  an  ad- 
verse claimant  a  party  to  proceedings  for  the 
sale  of  land  for  assets,  as  this  is  in  part, 
is  expressly  recognized.  Bevlsal,  9  76.  It 
would  be  strange  If  It  were  not  so  under  our 
wise  and  liberal  system  of  procedure,  which 
seeks  to  settle  all  controverted  matters  in 
one  action  and  without  drcumlocutlon,  and 
further  It  Is  better  for  all  parties  concerned 
that  It  should  be  so,  In  an  action  of  this  kind, 
in  order  that  a  good  title  to  the  land  may  be 
sold,  as  It  will  secure  a  better  price. 

[2]  The  order  being  valid,  the  issue,  sub- 
mitted witliout  objection,  both  in  form  and 
substance  necessarily  placed  the  burden  of 
proof  upon  Henry  HoUoman,  who  asserted 
his  title  and  ownership  to  a  one-third  Interest 
Id  the  property,  and  the  Judge  ruled  correctly 
in  this  respect  Holloman  virtually  admitted 
that  plaintiffs  had  the  other  two-thirds  In- 
terest, and  the  whole  If  he  ia  not  their  co- 
tenant,  and  the  real  question  was  whether 
they  were  entitled  to  the  whole  or  to  only 
two-thirds.  Their  proof  tended  to  show,  and 
at  least  made  out  a  prima  facie  case,  that 
tb^  were  entitled  to  all  of  It  One  test  by 
which  to  determine  where  the  burden  of 
proof  rests  has  been  said  to  be:  Which  party 
would  be  successful,  in  law,  if  no  evidence  or 
no  more  evidence  were  given?  Amos  v. 
Hughes,  1  M.  &  Rob.  464.  This  conrt  has 
once  adopted  the  rule  laid  down  by  Taylor, 
for  it  says  in  Walker  v.  Carpenter,  144  N.  C. 
at  page  676,  57  S.  E.  461,  quoting  from  Bai- 
ley's Onus  Probandi,  p.  2:  "In  every  mode 
of  litigation  an  assertion  of  fact  avails  noth- 
ing without  proof.  Some  party  to  it  must 
commence  by  producing  proof  to  sustain  his 
allegation.  The  first  rule  laid  down  in  the 
books  on  evidence  is  to  the  effect  that  the 
Issue  must  be  proved  by  the  party  who  states 
an  aflOrmativ^  not  by  the  party  who  states  a 
negative.  Of  course  such  affirmative  must 
be  one  In  substance  and  not  merely  in  form. 
An  eminent  writer  on  the  law  of  evidence 
says:  This  rule  of  convenience,  which  In  the 
Roman  law  is  thus  expressed,  "81  incnmblt 
piobatio,  qui  dldt,  non  qui  negat,"  has  been 
adopted  in  practice,  not  because  It  is  im- 
possible to  prove  a  negative,  but  because 
the  n^atlve  does  not  admit  of  the  direct  and 
simple  proof  of  which  the  affirmative  Is  capa- 
ble; and  moreover  It  is  but  reasonable  and 
Just  that  the  party  who  relies  upon  the  exist- 
ence of  a  ftict  should  be  called  upon  to  prove 
his  own  case.*"  See,  also,  Cox  v.  Lumber 
Co.,  124  N.  a  78,  32  S.  E.  381. 

Plahitlfls  were  owners  of  the  property,  ac- 
cording to  the  proof  in  the  case,  by  reason 


of  their  continuous  adverse  possesion  tot 
more  ttian  20  years,  unless  HoUoman  wu 
their  cotenant  He  alleged  that  he  Is  the 
owner  of  one-third,  and  they  denied  it  It 
was  therefore  a  claim  by  him  to  t>e  let  into 
possession  of  Ms  one-third,  from  which  tb^ 
had  ousted  him,  and  practically  an  action  ot 
ejectment  for  tiiat  purpose;  plaintiffs  deny- 
ing that  he  ever  had  any  interest  in  the  land. 
Whitfield  V.  Boyd,  168  N.  C.  451,  74  8.  E. 
452;  Daniel  v.  Dixon,  79  S.  E.  425,  at  this 
term.  In  this  case  Holloman  is  substantially 
an  intervener,  asserting  his  right  to  one-third 
of  the  property,  and  has  the  affirmative  of 
the  issue  as  to  the  title.  Redman  v.  Bay,  123 
N.  C.  502,  31  S.  E.  831 ;  Maynard  v.  Insur 
ance  Co.,  132  N.  C.  711,  44  &  E.  405 ;  Mann- 
facturlng  Co.  v.  Tleruey,  133  N.  a  630,  45 
S.  E.  lOZB.  He  asserts  title  to  one-third  as 
tenant  In  common,  and  the  other  parties  deny 
his  right  and  plead  sole  s^sln  (non  tenent 
inslmul),  and  the  case  Is  thus  brought  within 
the  principle  of  Huneycutt  v.  Brooks,  118 
N.  O.  788,  21  S.  E.  558.  The  burden,  accord- 
ing to  the  facts  and  drcumatances  as  they 
appear  and  in  any  view  of  them,  was  upon 
HoUoman. 

[3]  As  the  burden  was  upon  Holloman.  be 
failed  to  show  any  title.  He  relied  on  the 
will  of  R.  D.  S.  Dixon;  but  as  the  evidence 
by  which  he  offered  to  show  his  interest,  un- 
der the  win,  was  properly  excluded,  there 
was  nothing  left  upon  which  his  claim  could 
stand.  There  was  no  sufficient  Identiflca- 
tlon  of  the  land  described  In  the  wlIL  Some 
of  the  evidence  rejected  did  not  have  snffl- 
cient  probative  force  to  show  what  land  It 
was.  There  was  no  evidence  Uutt  DIzoa 
owned  the  land. 

[4]  The  undisputed  evidence  of  plaintiffs 
shows  that  tb^  are  the  owners  of  the  .land. 
If  HoUoman  ever  had  any  Interest  as  tenant 
In  common  with  them,  he  lost  It  by  their  ad- 
verse possession  for  more  than  20  years ;  be 
admitting  that  he  did  not  make  any  claim  to 
be  let  Into  possession  of  Ms  share  nor  any 
demand  for  his  share  of  the  rents  and  profits 
within  said  time.  Dobbins  v.  Dobbins,  141 
N.  a  214,  63  S.  E.  870,  10  L.  B.  A.  (N.  S.) 
185,  U5  Am.  St  Rep.  682. 

[6]  It  may  be  well  to  say,  before  conclud- 
ing, that  the  conrt  had  a  discretion  to  ex- 
clude leading  questions,  and  we  will  not  re- 
view the  ruling  for  that  reason.  We  may 
safely  place  our  decision  upon  the  single 
ground  that  the  answer  of  Holloman  shows 
that  the  title  of  his  adversajles  la  not  denied 
unless  he  is  owner  of  one-third  as  tenant  In 
common,  and  it  further  appears  In  the  case 
that  they  have  held  possession  of  the  pron- 
Ises  adversely  and  have  been  in  the  peruant? 
of  the  rents  and  profits  for  more  than  20 
years,  title  being  out  of  the  state,  and  he  has 
taken  no  steps  to  recover  poss^on  of  bis 
alleged  shar^  or  bis  share  of  the  rents 
and  profits,  within  that  time,  although  he 
had  visited  them  occasionally.  If  they  kept 
him  out  ot  possession  of  Ua^diaze  of  ittae  land  , 
Digitized  by  LjOOglC 
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and  tbe  teata,  he  was  pnt  to  his  action,  and, 
It  not  prosecnted  within  the  20  years,  the  law 
raised  a  l^al  pieenmptloD  of  title  in  those 
having  the  possesedon  and  barred  fafs  entry. 
Dobbins  v.  Dobbins,  supra;  BnlUn  t.  Han- 
cock, 138  N.  G  198,  (SO  3.  B.  621 ;  Whltaker 
T.  Jenkins,  188  M.  C  476.  61  S.  B.  101  ''The 
possession  tjf  oae  tenant  in  common  is  in 
law  the  possession  of  all  the  tenants  in  com- 
mon. One  may,  however,  disseise  or  oust 
the  others,  and  from  the  time  of  such  ouster 
the  possession  of  him  who  keeps  out  the  rest 
is  not  their  possession  but  is  adverse  to  their 
claims  of  possession.  Tbe  sole  silent  occu- 
pation by  one  of  the  entire  property,  with- 
out an  aecoont  to  or  claim  by  the  others,  is 
not  in  law  an  ouster,  nor  furnishes  evidence 
from  which  an  ouster  can  be  inferred,  unless 
it  has  been  continued  for  that  length  of 
time,  which  fumisbes  a  legal  presumption  of 
tbe  facts  necessary  to  uphold  an  exclusive 
possession." 

[I]  If  there  wen  any  technical  errors  in 
the  rulings  upm  the  evidence,  the  facta  so 
plainly  ai^ear,  and  the  legal  inference  there- 
upon is  so  well  settled  by  the  cases,  that  a 
reversal,  if  there  was  error  In  the  respects  In- 
dicated, would  be  vain  and  useless.  The 
court  would  again  reach  the  same  result 
We  therefore  sustain  tbe  Judgment 

No  error. 


(164  N.  C.  4») 

STATE  et  aL  T.  ATLANTIC  ft  N.  a  R. 
CO.  et  aL 

(Supreme  Court  of  North  Carolina.   Oct  1, 
1913.) 

1.  Railboads  (S  95*)— Reottution— Vaudi- 
TT  or  Oboinaitoe. 

An  ordinance  requiring  rallroadB  on  a  cer- 
tain street  to  fiU  the  ditches  beside  the  tracks 
and  maintain  tbe  right  of  way  on  a  reasonable 
grade  with  the  street  so  as  to  render  It  safe  to 
cross  the  same  st  all  points.  Is  reasonable  and 
valid  where,  although  the  dit<^e8  are  necessary 
for  drainage,  they  can  be  covered  over  or  tiled 
at  moderate  expense. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8S  274-283;  Dec.  Dig.  S  95.  •] 

2.  Railboads  (S  M*>~ Regulatioh— Vaijdi- 
TT  or  Oedutakcx. 

A  railroad,  though  operating  nnder  legisla- 
tive franchise,  is  subject  to  all  reasonable  po- 
lice regulations  that  are  lawfully  enacted  for 
the  protection  of  life  and  property,  and  tbe  ac- 
ceptance of  its  charter  is  upon  the  Implied  con- 
dition that  it  will  comply  witii  all  reasonable 
regulation's  of  a  town  regarding  the  use  of  Its 
streets. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  11  266-273;  Dec.  Dig.  |  94.  •] 

Appeal'  from  Superior  Court,  Carteret 
County;  Allen,  Judge. 

Tbe  Atlantic  St  North  Carolina  Railroad 
Company  and  the  Norfolk  Southern  Railway 
Company  api>ealed  from  a  convlctlnn  of  vio- 
lating the  following  ordinance  of  Morehead 
City:  "Be  it  ordained  that  alt  railroad  com- 
panies having  ditches  along  Its  right  of  way 
and  along  Arendell  street  are  hereby  requir- 


ed to  fill  the  same  up  to  a  grade  with  the 
streets,  and  farther  reQulred  to  maintain 
such  right  of  way  In  a  reasonable  grade  with 
said  street  as  to  render  it  In  a  condition  that 
it  can  be  crossed  at  all  points  wjth  ease  an4 
safety."  AflSrmed. 

J.  r.  Duncan,  of  Beaufort,  and  L.  I. 
Moore,  of  New  Bern,  for  appellants.  The 
Attorney  General  and  the  Assistant  Attorney 
General,  for  the  State.  D.  H.  Gorham,  of 
Morehead  City,  for  Hbrdiead  City. 

BBOWN,  J.  [1]  The  only  matter  of  law 
presented  by  fbB  sereral  asBtenmentB  of  enor 
relates  to  the  validity  of  the  above  ordlp 
nance. 

The  defendant  the  Atlantic  &  North  Caro- 
lina Railroad  was  incorporated  in  1854  and 
constructed  Its  railroad  in  1858.  The  defend- 
ant the  Norfolk  Southern  Is  Its  lessee  and  of 
course  bound  to  observe  any  municipal  r^u- 
lation  that  would  bind  its  lessor.  At  the 
time  the  road  was  constructed,  Morehead 
City  was  not  In  existence.  It  was  Incorpo- 
rated In  1860  and  has  since  grown  up  on  both 
sides  of  the  railroad  for  some  considerable 
distance  until  it  has  become  a  flourishing 
town  of  3,000  inhabitants. 

AH  the  evidence  shows  that  from  Twelfth 
street  to  the  corporate  limits  of  the  town,  at 
Twenty-Fourth  street,  ditches  were  opened 
on  each  side  of  the  railroad  track  on  the 
right  of  way,  and  that  these  ditches  were 
necessary  for  the  drainage  of  the  roadbed, 
but  that  they  could  be  covered  and  closed  up 
or  tiled  at  moderate  expense.  This  would 
not  only  beautify  the  town  by  closing  up  un- 
sightly ditches  but  would  render  the  crossing 
of  the  railroad  at  any  point  by  pedestrians 
very  much  safer. 

[2]  When  the  defendant  accepted  its  char- 
ter from  the  state,  It  did  so  upon  the  condi- 
tion, necessarily  implied,  that  It  would  con-, 
form  at  Its  own  expense  to  all  reasonable  and 
anthorlzed  regulations  of  tbe  town  as  to  the 
use  of  the  streets  and  thoroughfares  render- 
ed necessary  by  its  growth  for  the  safety  of 
the  people  and  the  promotion  of  the  public 
convenience.  It  Is  settled  beyond  controver- 
sy that  railroad  corporations,  although  oper- 
ating under  a  legislative  franchise,  come  nee* 
essarlly  within  the  operation  of  all  reason- 
able police  regulations  that  are  lawfally  en- 
acted for  the  protection  of  life  and  property. 
Railway  v.  Connersvllle,  218  TJ.  S.  836,  31 
Sup.  Gt  93,  54  L.  Ed.  1060,  20  Ann.  Cas. 
1206. 

The  Supreme  Court  of  the  United  States 
has  said:  "The  power,  whether  called  police, 
governmental,  or  legislative,  exists  In  each 
state  by  appropriating  enactments  not  for- 
bidden by  Its  own  Constitution  or  the 
Constitution  of  tbe  United  States  to  regulate 
the  relative  rights  and  duties  of  all  persons 
and  corporations  within  Its  Jurisdiction  and 
therefore  to  provide  for  the  public  convenience 
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and  t&e  pabHc  good.**  Norttient  Vnamp. 
Go.  V.  Obtcsgo,  99  n.  a  680,  25  L.  Ed.  896; 
BaUroad  t.  Obio,  173  IT.  S.  280,  19  Sup.  Ct 
460.  43  Ii.  Bd.  702. 

We  tbink  Qie  TaUdltj  of  tbls  ordinance 
and  its  reasonableness  Is  fnlly  sustained  hj 
the  dedslon  of  tbls  court  In  Railroad  t. 
Ooldsboro,  165  N.  a  306,  71  S.  B.  014.  It  is 
no  great  hardship  upon  the  defendants  to 
require  them  to  tile  tbese  dltdies  at  their 
own  expens&  Bailways  not  only  expect  cit- 
ies and  towns  to  grow  np  along  their  lines 
bnt  Otey  do  much  to  promote  their  develop- 
ment, because  they  get  the  benefits  to  be  de- 
rived from  snch  growth  in  greatly  increased 
business.  It  is  idmple  justice,  therefore,  to 
require  them  to  conform  to  such  reasonable 
regulations  of  snch  municipalities  as  are  nec- 
essary for  the  safety  and  convenience  of  the 
public: 

No  erroi; 

OSS  N.  C.  Itt) 

BIRD  V.  BELL  LUMBER  CO.  et  aL 

(Supreme  Court  of  Korth  Caroliua.   Oct  1, 
1913.) 

L  Mastbb  ano  Servant  (8S  101, 102*>— Ihju- 

BRS  TO  BUVAKT  —  UaOHXHEKT  —  DnXT  OT 

Mastbb. 

A  master  oper^tin?  machinery  sncli  as  Is 
used  in  cotton  gins  must  supply  Ills  Herrants 
with  such  equipment  and  appliances  as  are 
■  known,  approved,  and  in  general  use,  and  a 
failure  so  to  do  will  constitute  negligence,  or 
afFord  evidence  from  which  negligence  ma;  be 
inferred. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  f{  135.  171.  174,  178-184, 
192 ;  Dec.  Dig.  §S  101,  102.*] 

2.  MaSTEB  and   SBBVART  (§  2S8fl^lJ^TURlEB 

TO  Sebvantv-Contbibutoet  JJkglioence. 
Where  a  servant  who  had  charge  of  a  cot- 
ton ^n,  and  whose  duty  it  was  to  attend  to 
repairs,  used  a  hoe  handle  to  shift  the  power 
belt  after  the  shifting  levers  were  brolien,  and 
was  injured,  he  cannot  recover  from  the  mas- 
ter, as  his  injury  was  due  to  his  own  (allure  to 
have  the  levers  repaired. 

[Ed.  Note. — Fur  other  cases,  sea  Maater  and 
S>>rv&nt.  CenL  Dig.  H  681.  74S-748;  Dec.  Dig. 
i  238.*] 

3.  Masteb  and  Sebvaitt  (I  207*)— Injitbieb 

TO    SeEVANT— CONTEIBUTOBT  NeOLIGEKCE— 

Compliance  with  Commands. 

While  the  orders  of  the  master  may  some- 
times  justify  conduct  of  a  servant  which  would 
otherwise  be  contributory  negligence,  where  the 
question  of  whether  the  master  bad  given  or- 
ders was  submitted  to  the  jury,  the  jury,  io 
finding  that  the  master  was  not  negligent,  must 
necessarily  have  determined  that  no  order  was 
given,  and  the  servant  cannot  recover. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1195-1198;  Dec.  Dig.  | 
297.*] 

4.  Mastbb  and  Skbtant  Q  267*}— Injubibb 
TO  Sebv ANT  —  Actions  —  Aduissibiutt  or 

BVIDENCK. 

In  an  action  by  a  servant  for  injuries  re- 
ceived in  his  employment,  there  was  no  error  in 
permitting  the  master  to  state  when  he  first 
received  notice  of  the  servant's  claim,  aa  the 
time  elapsed  has  a  direct  bearing  on  the  recol- 


lection of  Gib  witnesses,  and  may  be  a  rdatiTC 
clrcnmatanee  affecting  tne  validly  of  tlie  claim. 

[Ed.  Note.— oOier  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  908,  911 ;  Dea  Dig.  ) 

267.*] 

5.  Appeal  and  Ebbob  (|  1002*)— Review— 
Habmlebb  Ebbob— Admission  or  Evidence. 

Error,  if  any,  in  the  admission  of  certain 
testimony  tending  to  show  contributory  n^U- 
gence  of  plaintiff  was  harmless,  where  tht  Jory 
found  that  defendant  was  not  negligent 

[Ed.  Note.— For  other  cases^see  Appeal  and 
Error,  Oent  Dig.  K  4171-tiTr;  Dec.  Dig.  | 

ioe2.<j 

6.  Tbiai,  (t  290*)— IirffTBuonoNe— Conbtbho- 
txon  as  a  Whoxa 

In  passing  upon  objections  to  the  instruc- 
tions, the  charge  as  a  whole  is  to  be  consider- 
ed ;  and,  where  every  position  available  to  ap- 
pellant was  correctly  referred  to  the  jury,  that 
portions  of  the  instructions  standing  by  them- 
selves might  be  open  to  criticism  does  not  con- 
stitute reversible  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  GeoL 
Dig.  II  703-717 ;  Dec.  Dig.  I  295.*] 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty; Cartoc,  Ju^e. 

Action  by  J.  W.  Bird  against  tbe  Bell  Lum- 
ber Company  and  others.  From  a  Judgmeot 
for  the  defendants,  plalntlfl  appeala.  Af- 
firmed. 

The  action  was  to  recover  damages  from 
defendant  company  for  physical  injuries 
caused  by  reason  of  the  alleged  negligence  of 
said  defendant  In  failing  to  supply  safe  and 
suitable  equipment  for  a  cotton  gin  owned  by 
the  company  and  o[}erated  for  their  t>enefit. 
The  cause  was  submitted  on  the  three  issues: 
First,  of  negligence;  second,  of  contributory 
negligence;  third,  damage.  The  jury  an- 
swered the  first  issue  In  favor  of  defendant 

W.  C.  Mnnroe  and  G.  E.  Hood,  both  of 
Ooldsboro,  for  appellant  Dortch  &  Barfaam 
and  Langston  ft  Allen,  all  of  Ooldsboro,  Cor 
appellees. 

HOKE,  J,  [1,  J]  We  find  no  reversible  er- 
ror on  the  record,  assuredly  none  which  gives 
plaintiff  any  just  ground  of  complaint  From 
the  facta  In  evidence  it  appears:  That  on 
the  29th  day  of  November,  1911,  plaintiff 
received  serious  physical  injuries  while  en- 
gaged In  running  a  cotton  gin  for  defendant 
company ;  the  said  Injuries  being  caused  by 
reason  of  the  endeavor  on  part  of  plalntlfl  to 
shift  the  power  belt  of  the  gin,  using  a  hoe 
handle  for  the  purpose.  That  the  gin  when 
In  order  was  equipped  with  levers  for  the 
purpose,  and  by  which  the  belt  could  be 
shifted  without  appreciable  risk.  We  have 
repeatedly  h^  that  In  the  operation  of  ma- 
chinery of  this  character  the  ouployer  mnrt 
supply  his  employes  with  equipment  and  ap- 
pliances irtdch  are  known,  approved,  and 
in  general  uae,  and  that  a  fBllure  to  do  so 
will  amount  to  negligence,  <a  will  afford  evi- 
dence from  which  such  n^ligence  may  be  Ib- 
fened.  In  the  present  case,  howew,  it  waa 
further  made  to  appear  that  defendant  com- 
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pany  owned  and  controlled  by  the  other  de- 
fendants, John  B.-  Bell  and  L.  A.  Bird,  were 
engaged  In  an  extensive  buslnees,  operating 
two  or  three  large  farms,  two  cotton  gins, 
and  two  or  three  sawmills,  eta ;  that  at  the 
time  of  this  occnrrence  the  plaintiff,  who  w&b 
a  brother  of  one  of  the  defendants,  was  over- 
seer of  one  of  these  farms,  having  separate 
ctmtrol  ot  the  same  and  the  gin  sitnate 
thereon  as  foreman  and  general  manager; 
that  plaintiff  was  folly  aware  of  the  dan- 
gers incident  to  the  defect,  and  while  the 
risk  was  thereby  mnch  Increased,  the  device 
was  simple  In  stmctnr^  and  plaintiff  had 
the  aathorlty  and  it  was  part  of  his  dnty  to 
haTe  this  and  other  necessary  repairs  mad^ 
and  ttie  nuttolal,  tools,  and  facilities  were 
at  hand  for  the  purpose,  or  conld  have  been 
readily  procored.  Thwe  is  also  evidence  on 
the  part  of  the  defendant  unchallenged  in 
tlie  record  that  a  r^alr  shop  was  accessible, 
and  from  this  a  machinist  or  medianic  oould 
have  been  had  to  do  tbla  work.  In  this  aspect 
of  the  testimony  it  conld  very  pn^rly  be 
maintained  that  the  plaintiff  haa  suffered  by 
reason  of  his  own  doEanlt,  ttie  case  coming 
well  within  the  decision  of  Lane  t.  N.  O.  B. 
R.  Ckk.  1S4  N.  a  91,  69  S.  B.  780,  as  tdUows: 
"An  employfi  whose  duty  it  Is  to  make  a  sec- 
ond Inspection  of  freight  cars  before  they 
leave  the  railroad  yards  In  a  train,  and  to 
see  that  the  ear  doora  are  properly  fast^ed, 
secured,  and  In  condition,  assumes  the  risks 
of  his  empl<vment,  and  cannot  recover  dam- 
ages caused  by  a  car  door  swinging  loow 
and  down  at  one  end  ot  the  rail  at  the  toPb 
along  which  the  door  runs  upon  wheels,  when 
he  is  furnished  with  appliances  sufficient  to 
repair  a  ^^fect  at  the  bottom  of  the  door, 
readily  discernible,  and  when  its  repair 
would  have  prevented  the  Injury  complain- 
ed ot** 

[3]  It  waa  insisted  for  plaintiff  that  this 
position  should  not  prevail  agal"Bt  him  by 
reason  of  certain  testimony  tending  to  show 
that  he  acted  at  the  time  under  the  immedl- 
ate  command  of  the  proprietors,  or  one  of 
them,  giving  him  at  the  same  time  assurances 
that  the  repairs  would  be  made.  The  prin- 
ciple la  sound  under  certain  conditions.  We 
luve  frequently  held  that  the  orders  of  a 
superior  may,  at  times,  Justify  conduct  which 
might  otherwise  be  imputed  for  contribu- 
tory negligence  (Allison  v.  .Ballroad,  129  N. 
C.  336.  40  S.  E.  91;  Patton  v.  Railroad,  96 
N.  C.  455,  1  S.  B.  863),  but  there  la  no  doubt  if 
such  an  Interpretation  of  the  evidence  is 
permissible  in  the  present  case.  Speaking 
to  this  matter  the  plaintiff,  a  witness  in  his 
own  behalf,  having  stated  that  he  was  in 
charge  of  the  farm  and  gin,  and  bad  the  re- 
pairs made,  etc,  teatlfled  that  on  one  occa- 
sion Mr.  Bell  was  down  there  when  one  of 
the  levers  had  broken  off,  and  he  asked  wit- 
ness If  this  made  it  very  dangerous,  and 
witness  replied,  "No,  not  very"  and  Mr.  Bell 
replied,  "If  you  can  do  ao,  keep  on  and  may- 
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be  things  will  dadt  up  and  yon  can  fix  It" 
Recalled,  the  witness  In  reference  to  this 
conversation  said,  "Mr.  Bell  asked  me  If 
there  was  any  danger  about  the  broken  lever," 
and  witness  replied,  "Not  very  much,"  and 
Mr.  Bell  replied,  "Well,  go  ahead,  and  mayt)e 
there  will  come  a  rainy  day  and  we  could 
catch  up  and  fix  it"  Witness  farther  said 
that  on  one  occasion  his  brother,  Mr.  Bird, 
was  down  there  when  both  levers  had  broken, 
and  witness  told  liim  about  It,  and  be  said 
he  didn't  have  any  timber,  and  would  have 
Mr.  Sonunerlin  to  fix  them  next  morning  and 
for  witness  to  go  ahead.  It  does  not  dis- 
tinctly aiwear  at  what  time  thla  conversatton 
with  Bird  took  place,  whether  at  the  time  of 
the  occurrence  or  not  Both  of  the  proprie- 
tors deny  that  they  bad  any  such  conversa- 
tion, and  testify  that,  being  there  on  different 
occasions,  they  noted  that  the  levers  were 
broken,  and  suggested  or  directed  that  ttas  be 
properly  repaired.  It  does  not  seem  Uiat 
either  one  of  them  was  Intending  to  take 
charge  of  matters,  or  that  they  were  acting  in 
displacement  of  plalntUTs  authority  as  man- 
ager. Certainly  under  the  drcmnstances  In- 
dicated the  only  view  of  the  case  that  would 
Justt^  imputing  reqKmaibillty  to  defendant 
for  the  injury  would  be  that  plaintiff  acted 
on  the  requirement  of  the  proprietors,  or  one 
of  them,  and  this  question  was  referred  to  the 
Jury  under  a  proper  charge  on  the  first  is- 
sue, and  they  have  determined  the  fact 
against  the  plaintiff.  They  have  necessarily 
said  that  no  auch  cmnmand  was  tflven,  and, 
this  being  true,  the  plaintiff  has  shown  no 
rl^t  to  redress.  There  are  objections  to  the 
rulings  of  the  court  on  questions  of  evidence, 
but  they  do  not  affect  the  result 

[4]  The  defendant  was  allowed  to  ask  the 
witness  when  he  first  received  notice  that 
any  claim  was  made  against  the  company, 
and  who  made  answer,  "Nearly  a  year  lat- 
er.** The  time  elapsed  in  preferring  a  claim 
has  direct  bearing  on  the  recollection  of  the 
witnesses,  and  under  certain  conditions  may, 
in  itself,  be  a  relevant  circumstance  affecting 
the  validity  of  the  claim.  Wlgmore  on  Evi- 
dence, g  284. 

[6,  8]  It  was  earnestly  urged  that  the  court 
improperly  allowed  reception  of  testimony 
tending  to  show  careless  conduct  of  plaintiff 
about  the  machinery  on  other  occasions. 
Tills  was  evidence  chiefly  bearing  on  the  sec- 
ond issne,  that  In  reference  to  contributory 
negligence;  and,  the  Jury  baring  answered 
the  first  issue  In  favor  of  plaintiff,  the  error 
If  committed  has  become  harmless.  It  Is  true 
his  honor  referred  to  this  testimony  in  charg- 
ing the  Jury  on  the  first  issue,  but  a  perusal 
of  the  record  will  show  that  his  honor  was 
then  giving  a  general  stetement  of  the  de- 
fendants' contentions,  and  that  he  only  gave 
the  testimony  legal  significance  In  his  charge 
on  the  second  issue.  Considering  the  charge 
as  a  whole,  and  It  is  right  so  to  consider  it 
(Komegay  v.  Railroad,  IM  N.  a  38070  S.  B. 
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731;  state  t.  Brnm,  138  N.  C.  599,  50  S.  R 
288),  we  are  of  opinion  tbat  every  position 
available  to  plaintiff  bas  been  fairly  and  cor- 
rectly referred  to  tbe  Jury,  and  no  reason  ap- 
pears for  disturbing  the  reanlts  of  tbe  trial. 
No  error. 

(US  N.  C.  1S7) 

O'HAGAN  At  Dx.  T.  JOHNSON  et  iL 

(Supreme  Ooart  of  North  Cartdina.    Oct  1« 
1913.) 

Reuaindebs  (I  16*)  —  Salk  tob  Rbintxst- 

UKNT. 

Where  land  was  limited  to  plaintiff  for 
life,  remainder  to  tbe  heirs  of  his  body,  with  a 
remainder  over  in  case  of  death  witboat  lasne, 

it  may,  under  Revlsal  1906,  f  1680,  authorizing 
the  sale  of  contingeDt  interests,  be  sold  for  re- 
investment in  a  proceeding  In  which  the  con- 
tingent remaindermen  are  parties  and  any  heirs 
of  plaintiff's  body  now  in  esse,  as  well  as  those 
who  may  be  bom,  are  represented  by  a  guardian 
ad  litem. 

[Ed.  Note.— For  other  cases,  see  BonainderSt 
Gent  IMg.  i  U;  Dee.  DigTiie.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Allen,  Judge. 

Actton  by  Charles  J.  O'Hagan  and  wife 
against  Ad^aide  Johnson  and  others  to  sell 
land  for  reinvestment  From  a  decree  of 
sale,  d^udants  appeal.  Affirmed. 

This  is  an  action  instituted  for  tbe  pur- 
pose of  selling  certain  lands  .for  reinvestment 
under  the  provlstons  of  section  1590  of  tbe 
Revlsal.  The  land  ordered  by  the  court  to 
be  sold  for  reinvestment  was  devised  in 
Item  1  of  tbe  last  will  and  testament  of  El- 
vira O'Hagan,  and  said  devise  is  in  words  as 
follows:  "I  give,  devise  and  bequeath  to  my 
children  who  shall  survive  me,  if  any,  all 
my  estate,  real,  personal  or  mixed,  of  every 
kind  and  description,  to  have  and  to  hold  un- 
to them  and  the  heirs  of  their  bodies  forever. 
And  ^ould  they  die  without  heirs  of  their 
body  surviving  them,  then  and  In  tbat  event, 
I  give,  devise  and  bequeath  tbe  same  to  all 
my  brothers  and  sisters  equally,  share  and 
share  alilie,  and  if  any  of  my  brothers  and 
sisters  shall  die  before  my  decease  or  the  de- 
cease of  my  children,  if  I  leave  any,  then 
and  In  that  event  it  is  my  will  and  desire 
that  the  bodily  h^rs  of  such  brother  or 
slater  shall  have  such  a  part  of  my  estate  as 
their  parent  would  have  taken  had  they  been 
Uvlng." 

Tbe  testatrix  left  surviving  her  one  child, 
Charles  J.  O'Hagan,  Sr.,  one  of  the  parties 
plaintiff,  who  Is  now  liring,  and  such  estate 
as  he  has  by  reason  of  said  devise  in  said 
property  be  bas  conveyed  to  his  wife,  the 
other  plaintiff  herein;  and  tbe  said  plain- 
tiffs commenced  this  action  against  the  de- 
fendants, who  are  the  brothers  and  sisters  of 
the  late  Elvira  O'Hagan,  and  the  children  of 
certain  brothers  and  sisters,  as  fully  set  out 
In  the  complaint,  and  summons  has  been  duly 
served  upon  all  of  the  defendants  as  required 


by  the  statute,  together  with  all  persons  who 
in  any  event  may  become  interested  in  tbe 
property  sought  to  be  sold  upon  tbe  happen- 
ing of  any  contingency,  and  these  latter  per- 
sons are  duly  represented  by  a  guardian  ad 
litem,  who  bas  filed  an  answw  In  the  cause. 

All  parties  who  would  be  interested  in  said 
land,  provided  the  plaintUf,  Charles  J.  O'Ha- 
gan, Sr.,  should  die  without  Issue,  have  been 
made  parties  deftodant,  and  have  beea  duly 
served  with  process;  and  all  parties  wlw 
might  hereafter  become  Interested  In  said 
land  up<ni  Qie  happening  of  said  contingency 
have  been  made  parties  defendant  and  are 
reprraented  herein  by  a  duly  appointed 
guarffian  ad  litem.  Upon  tlie  filing  of  the 
answers  the  court  rmdered  a  Judgment  di- 
recting tile  sale  of  the  propertTi  from  wUcb 
the  defendants  appealed. 

Don  Oilllam,  of  Tarboro,  for  appellants. 
Harry  Skinner  and  Albion  Dunn,  both  of 
Greenville,  for  appellees. 

ALLEN,  J.  We  have  examined  the  rec- 
ord, and  see  no  reason  for  disturbing  tbe 
decree  entered  in  the  superior  court  The 
proceedings  are  r^lar,  and  have  been  pre- 
pared with  great  care,  Indicating  patient  in- 
vestigation and  a  familiarity  with  the  legal 
principles  involved.  Tbe  decree  is  fully  sus- 
tained by  Springs  t.  Scott  132  N.  0.  648,  44 
S.  R  116,  Hodges  t.  Lipscomb,  133  N.  C. 
199,  45  S.  E.  656.  and  Trust  Co.  t.  Nichol- 
son, 162  N.  0.  — ,  78  S.  El  162;  and  upon 
the  authority  of  these  cases  die  Judgment 
Is  affirmed. 

Affirmed. 

cm  N.  C.  IH) 

HOI/P  T.  WBLLONS. 

(Supreme  Court  of  North  Carolina.   Oct  X 
1913.) 

1.  CONTKAOTS    <{  10*)— CONSIDKBATIOIT— HU- 
TUALITT. 

.That  letters  of  the  seller  evidendng  a  con- 
tract of  sale  do  not  bind  the  purchaser  to  pay 
the  consideration  does  not  make  the  contract 
unilateral,  where  the  letters  are  merdy  in  con- 
firmation of  an  agreement  for  the  sale,  and  the 
complaint  contains  other  allegations  lowing 
the  buyer's  promise  to  pay,  which  is  a  sufficient 
consideration. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S8  21-iO ;  Dec.  Dig.  |  10.*] 

2.  Appeal  and  Ebbob  (|  1050*)— Revhw— 
Habuless  EbboBt-Adicissioh  or  Evidbhck. 

In  an  action  by  a  buyer  for  breach  of  a 
contract  of  sale,  tbe  admission  of  evidence  that 
an  agent  of  the  seller  asked  to  be  notified  if 
the  buyer  ever  wanted  any  cotton,  if  incompe' 
tent  was  hannleBs,  aa  nie  conversation  was 
only  preliminary  or  preparatory  to  the  nego- 
tiations. 

[£}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  1068,  1069.  4153-41I>7, 
4166;  Dec.  Dig.  8  1060.*] 

3.  Gamino  (S  49*)— Oambuno  OowTEAore— 

ACTnONS— E  VI DENCE — AdMISSIBILITT. 

In  an  action  by  tbe  buyer  for  breach  of  a 
contract  for  the  sale  of  cotton  for  future  de- 
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liveiT,  claimed  by  Oie -seller  to  be  a  gambUng 
coDtract,  the  buyer's  testimony  that  toe  seller 
hid  asked  to  be  notified  if  the  bnyer  ever  want- 
ed aDT  cotton  was  admissible,  as  it  tended,  if 
only  slightly,  to  show  that  an  actaal  ddivery  of 
the  cotton  was  intended, 

[Ed.  Note.— For  other  cases,   see  Gamine 
Gest  Dig.  II  100-102  ;  Dec.  Dig.  |  49.*] 
4.  Tbul  (I  296*)— T  NSTBucnoira— BufTiouN- 
CT— Bdbden  of  Pbooi*. 

In  an  action  for  breach  of  contract,  an  In- 
rtmction  that  the  jnry  must  be  conrinoed  that 
tike  contract  was  made  as  alleged  by  plaintiff 
before  they  coul^  find  in  bis  favor  was  saffi- 
dent,  when  taken  In  connection  with  another 
instruction  distinct^  pladng  the  burden  of 
proof  on  tba  plaintiff. 

Note.— For  other  cases,  tM  Trial.  Gent 
706-71S,  716,  716,  71S;  Dec  Dig.  | 

6.  Gahzno  (I  49*)-Oahblino  Ooiteuotb— 

AcnoiTs— Bttbdbn  of  Pboof. 

Under  the  direct  provisions  of  Revisal 
1909,  H  168d~1681,  where  the  defendant  aUeges 
in  his  answer  that  the  cause  of  action  is  found- 
ed upon  a  contract  for  the  sale  of  cotton  for 
future  delivery,  entered  into  without  any  actual 
delivery  being  intended,  the  harden  of  proof  is 
upon  tdie  plaintitf  to  show  that  the  contract  is 
lawfnl  in  its  nature  and  porpose. 

[Ed.  Note.— For  other  cases,  aee  Gaming, 
Cent  Diff.  H  100-102 ;  Dec:  Dig.  |  40*} 

6.  Gahxno  3.  12*)— Gaubukq  CoirrBACTS— 
Sales  fob  Putubb  Delivbbt. 

In  an  action  for  breach  of  a  contract  for 
the  sale  of  cotton  for  fntnre  ddlvery,  the  buyer 
cannot  recover  if  the  oontraet  was  entered  into 
withoot  any  expectation  of  a  delivery  being 
made,  and  only  as  a  speculation  on  the  future 
price.  In  such  case  the  court  will  look  to  the 
substance,  rather  than  to  the  form,  of  the 
transaction. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  mg.  i  22 ;  Dec.  Dig.  |  12.*] 

7.  Appxal  akd  Ebkob  (§  1066*)— Bbvibw— 
HAB»fT.Ba8  Ebbos— IiTffTBucnons. 

An  instruction  that  "if  the  jury  believed 
the  evidence,"  they  should  answer  a  certain  is- 
soe  in  the  affirmatiTei  tlumgh  not  a  commend- 
able form  of  expression,  was  harmless  error, 
where  the  evidence  was  all  one  way  and  prac- 
tically undisputed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;  Dee.  Dig.  {  1066.*] 

Appeal  from  Sui>erlor  Conr^  Johnston 
County;  Carter,  Judge. 

Action  by  8.  S.  Holt  against  J.  A.  Wellons, 
receiver  of  Keen  &  Co.  From  a  Judgment  for 
pialntifT,  defendant  appeals.  Affirmed. 

This  action  was  brought  to  recover  damag- 
es for  tbe  breach  of  a  contract  to  sell  and 
deliver  cotton.  The  complaint  alleges  that 
Keen  Company  contracted  to  sell  to  Austin- 
StephesBon  Company  200  bales  of  cotton  at 
10%  coits  per  ponnd,  100  of  the  bales  de- 
lirerable  on  September  20,  1907,  and  the  oth- 
er 100  bales  on  October  20.  1907;  that  the 
contract  was  afterwards  sold  and  transfer- 
red by  Austin-Stephenson  Company  to  the 
plaintiff,  S.  S.  Holt,  and  that  Keen  Company 
failed  to  deliver  tbe  cotton  as  they  had 
screed  to  do.  Plaintiff  sues  for  the  differ- 
ence betwera  the  contract  price  and  the 
market  price  on  the  delivery  dates,  which,  as 


he  allege^  Is  $1,500;  Keen  Company  wrote 
the  following  letter  to  Austin-Stephenson 
Company  on  Miorch  1,  1907:  "Gentlemen: 
This  is  to  confirm  sale  to  you  of  200  bales 
good  white  cotton,  fL  a  b.  Four  Oafci^  N.  G., 
100  bales  to  be  delivered  September  20, 1007. 
and  100  bales  to  be  delivered  October  20, 
1007,  at  10%  cents  per  pound."  Tbe  plain- 
tiff also  alleges  the  breach  of  anotlier  con- 
tract, made  by  Keen  Company  on  March  11. 
1907.  to  sell  and  deliver  100  balra  of  cotton 
to  Austin-Stephenson  Company  at  10^4  cents 
per  pound,  and  Ita  assignment  to  Mm  by 
them,  the  difference  between  the  market  and 
contract  prices  being  $500.  Keen  Company 
wrote  the  following  letter  to  Austin-Stephen- 
son  Company  on  March  11,  1907:  "Gentle- 
men: This  Is  to  confirm  sale  to  you  of  100 
bales  of  cotton  to  be  delivered  f.  o.  b.  Four 
Oaks,  N.  C  during  the  month  of  November, 
1907.  at  10^  cents  per  pound.  This  cotton 
is  to  be  delivered  as  you  buy  it,  and  not  to 
be  picked  or  classtfled.**  Plaintiff  alleges  a 
tender  of  the  full  price  fixed  by  the  contracts 
of  sale  and  a  demand  for  the  cotton,  with 
which  defendant  refused  to  comply.  He 
prays  judgment  for  $2,000.  Defendant  de- 
murred because  the  contracts,  as  alleged  in 
the  complaint,  are  unilateral,  vrlthont  con- 
sideration, and  void.  The  demurrer  was 
overruled,  and  defendant  excepted.  He  an- 
swered that  they  were  gambling'  contracts 
and  ultra  vires,  and  were  not  legally  sold 
and  transferred  to  the  plaintiff.  Upon  is- 
sues snbmitted  to  them,  the  Jury  fomid  that 
the  contracts  were  made  as  alleged,  that  said 
contracts  were  sold  and  transferred  to  plaint 
tiff.  Holt,  that  they  were  not  gambling  con- 
tracts, that  plaintiff  was  ready,  able,  and 
willing  to  perform  said  contracts  on  his  part, 
that  defendant  failed  and  refused  to  perform 
the  same,  and  that  plaintiff  was  damaged  in 
th^  sum  of  $1,687.S0,  with  interest  Judg- 
ment, and  appeal  by  defendant. 

F.  H.  Brooks,  of  Smithfield,  and  N.  T.  Oul- 
ley  &  Son,  of  Wake  Forest,  for  appellant 
Winston  &  Biggs,  of  Balelgh,  and  Abell  & 
Ward  and  W.  W.  Cole,  aU  of  Smithfield.  for 
appellee. 

WALKER,  J.  (after  stating  the  facts  aa 
above).   We  will  consider  the  errors  in  tbe 

order  assigned. 

[1]  1.  The  demurrer  was  properly  over- 
ruled. The  contract,  as  allied  in  the  com- 
plaint, was  not  unilateral,  or  without  consid- 
eration, or  void.  It  was  bilateral,  and  bound 
both  parties,  the  defendant  to  deliver  the 
cotton,  and  the  plaintiff  to  pay  the  price; 
and  for  this  reason,  also,  it  was  based  upon 
a  Boffldent  consideration,  the  mutual  prom- 
ises of  the  parties  being  considerations  for 
each  other.  9  Cyc  323.  The  promise  to  sell 
and  deliver  the  cotton  was  founded  upon  the 
.  reciprocal  promise  to  pay  the  price  as  Its  con- 
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Mention.  The  contract  la  not  TOid,  bnt  tsIt 
Id,  oa  Its  face.  It  Is  argoed  that  One  plain- 
tiff Is  bound  the  form  of  tbe  oon^ct  as 
contained  In  the  letters  ecq^led  Into  the  com- 
plaint If  tlila  be  so,  It  does  not  h^  the 
defendant  The  contract  Is  stilt  not  tmllater- 
al,  a  nndum  pactom,  or  otherwise  void  on  Its 
face,  but,  on  the  contrary,  is  apparently 
TaUd  and  binding.  The  letters  merely  con- 
firm the  Bale,  Implying  that  one  bad  already 
been  made,  and  Its  validity  was  then  recog- 
nized. But  in  the  complaint  distinct  all^- 
tloQS  of  a  binding  contract  are  made,  apart 
from  the  letters,  so  that  in  any  view  the  de- 
murrer must  &il  of  Its  purpose.  Defendants 
dted  Rankin  t.  Mltcbem,  141  N.  a  277.  63 
S.  EL  854,  In  support  of  the  demurrer;  "but 
we  do  not  see  how  It  applies  to  the  question 
now  raised.  The  promise  of  the  seller  in 
that  case  to  take  the  cotton  back  at  a  given 
price  on  a  certain  date  was  clearly  unilateral, 
not  binding  the  buyer.  That  Is  not  the  con- 
tract here,  for  this  one  is  mutually  binding. 

[I,  >]  2.  The  testimony  of  W.  H.  Austin, 
manager  of  the  Austin-Stephenson  Company, 
as  to  his  conversation  with  Allen  K.  Smith, 
president  of  the  Keen  Company,  objected  to 
by  defendant  and  admitted,  was  harmless,  if 
incompetent  It  tended  to  prove  only  a  re- 
guest  by  Smith  of  Austin  to  notify  the  Keen 
Company  If  his  comimny  ever  wished  to  buy 
any  cotton.  It  was  a  mere  preliminary,  and 
only  preparatory  to  negotlicions.  The  con- 
tract Itself  was  afterwards  made  by  the 
Austin  Company  with  the  Keen  Company, 
through  J.  W.  Keen,  its  secretary,  treasurer, 
and  general  manager.  It  also  was  relevant 
as  bearing  upon  the  Issue  of  the  lawfulness 
of  the  contract,  which  was  raised  by  the  de- 
fendant It  tended,  even  If  slightly,  to 
show  that  an  actual  delivery  of  the  cotton 
was  intended  by  the  parties. 

a  The  objection  that  the  court  admitted 
the  Indorsement  on  the  contract  to  show  the 
transfer  la  not  merltorioua.  There  was  proof 
of  the  genuine  execution  ttf  tlie  same  by  the 
Anstin-Stephenson  Company  to  plaintiff.  The 
handwriting  was  properly  shown. 

[4]  4.  The  charge  on  the  first  Issue,  as  to 
the  making  of  the  contract  by  the  parties, 
was  correct  ORie  court  told  the  Jury  that 
the  evidence  must  be  believed  by  tbem,  and 
produce  in  their  minds  a  conviction  that  the 
contracts  were  made  as  alleged  by  the  plain- 
tiff, before  they  were  authorized  to  answer 
the  issue  in  favor  of  the  plaintiff,  and,  if  It 
did  not  produce  such  a  conviction,  they 
should  answer  the  Issue,  "No; "  if  it  did, 
their  answer  would  be  "Yes."  This  Is  suffi- 
cient, as  the  judge,  later  in  the  charge,  dis- 
tinctly placed  the  burden  of  that  issue  upon 
the  plaintiff. 

[S,  6]  This  exception  Is  that  the  charge  on 
the  third  issue,  as  to  whether  the  contracts 
were  founded  upon  a  gaming  consideration 
— a  dealing  in  "futures" — was  also  sufflclent- 
ly  full  and  explicit   The  burden  was  put 


upon  the  plaintiff  to  estabUah  tJiat  tber  were 
not,  or  the  negatlTe  of  the  iarae.  In  accord- 
ance with  the  terms  of  the  statute.  Eevisal, 
U  1680,  1600, 1601.  The  idiarge,  In  sabstanee 
and  ^ect,  was  that  If  the  Jury  bellered  the 
evidence,  and  were  convinced  thereby  that 
the  parties  to  the  contract  really  and  in 
good  faith  contemplated  an  actnal  deUvery 
of  the  cotton,  and  Oat  th^  were  not  merely 
gambling  transactions  under  the  gnlae  of  &lr 
and  lawful  dealings  between  tbem,  tbey 
Sliould  ahswer,  "No;"  otherwise,  Qi^  an- 
swer should  be,  "Tes,"  that  they  wore  gam- 
bling contracts,  forbidden  l>y  law.  Thla,  while 
briefly  eQtreased,  was  sufBdent,  and  the  Ju- 
ry could  not  well  have  failed  to  understand 
from  It  what  was  the  law  of  the  caaa  We 
think  tlie  instruction  stated  the  general  rule 
correctly.  The  contract,  by  its  terms,  not 
disclosing  any  gambling  element  the  matter 
is  to  be  settled  by  ascertaining  the  true  un- 
derlying purpose  of  the  parties.  Was  It  the 
Intention  of  both  parties  that  the  cotton 
should  not  be  delivered,  and  did  they  con- 
ceal, In  the  deceptive  terms  of  a  fair  and  law- 
ful contract  a  gambling  agreement  by  whidi 
they  contemplated  no  real  transaction  as  to 
the  article  contracted  to  be  delivered.  Edger- 
ton  V.  Edgerton,  153  N.  C.  167,  69  S.  B.  53; 
Harvey  v.  Pettaway,  156  N.  O.  375.  72  S.  E. 
364 ;  Rodgers  v.  Bell,  156  N.  C.  378.  72  S.  E. 
817;  Bums  v.  Tomllnson,  147  N.  O.  645,  61 
3.  B.  614;  Rankin  r.  Biltchem,  supra,  (^f 
course,  the  law  deals  only  with  realities,  and 
not  appearances — the  substance,  and  not  the 
shadow.  ■  It  will  not  be  misled  by  a  mere 
pretense,  but  strips  a  transaction  of  its  ar- 
tificial disguise,  in  order  to  reveal  its  true 
character.  It  goes  beneath  the  false  and  de- 
ceitful presentment  to  discover  what  the  par- 
ties actually  Intended  and  agreed,  knowing 
that  "the  knave  counterfeits  well — a  good 
knave."  It  always  rejects  the  ostensible  for 
the  real,  In  looking  for  fraud  or  a  violation 
of  law.  The  essential  Inquiry,  therefore,  Id 
every  case,  is  as  to  the  necessary  effect  of 
the  contract  and  its  true  purpose.  We  said 
In  Edgerton  v.  Edgerton,  supra:  "The  form 
of  the  contract  Is  not  conclusive  In  dete^ 
mining  its  validity,  when  it  is  assailed  as 
being  founded  upon  an  Illegal  conslderatloii, 
and  as  having  been  made  in  contravention 
of  public  policy.  If,  under  the  guise  of  a 
contract  of  sale,  the  real  Intrat  of  the  partln 
is  merely  to  speculate  in  the  rise  or  t&U  of 
the  price,  and  the  proper^  Is  not  to  be  de- 
livered, but  only  money  Is  to  be  paid  by  tbs 
party  who  loses  in  the  venture,  (t  is  a  gam- 
bling contract,  and  void."  The  rule  is  fully 
stated  in  20  Cyc.  030.  See,  also,  WilUama 
T.  Carr,  80  N.  a  205;  Stote  v.  McGinnls,  138 
N.  C.  724.  51  S.  B.  60;  State  v.  Clayton,  138 
N.  0.  732.  50  S.'  B.  866.  The  principle  was 
strongly  and  tersely  expressed  by  the  court 
in  Dillaway  v.  Alden,  88  Me.  230,  33  Ati. 
981:  "When,  however,  there  is  no  real  trans- 
action, no  real  contract  for  purchase  or  sale, 
but  only  a  bet  ft^ft^f^  iJgMO^i?' 
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price  ot  a  stock,  or  article  of  merctumdlse,  In 
the  exchange  or  market,  one  party  agre«dng 
to  pay  If  there  la  a  rise,  and  the  other  party 
agreeing  to  pay  if  there  Is  a  fall  In  price, 
the  agre^ent  Is  a  pure  wager.  No  bustness 
la  done — nothing  Is  boaght  or  sold,  or  con- 
tracted lor.  There  is  only  a  bet"  Other 
cases  on  the  subject  are  dted  In  Harrey  v. 
Pettaway,  supra.  We  think  the  conrt  stated 
this  rnle  anbstantiaUy  at  least 

[7]  6.  The  defendant  objected  because  the 
court  Instructed  the  Jury  that  "If  they  be- 
lieved the  evidence,''  their  answer  to  the 
seventh  issue  should  be  "Tes."  That  issue 
related  to  the  corporate  power  of  Keen  Com- 
pany to  make  the  contracts.  The  words,  "If 
yon  believe  the  evidence,"  are  spedaUy  as- 
signed as  error,  on  the  ground  of  being  a  di- 
rection of  the  verdict;  but  we  do  not  think  it 
can  be  so  construed.  The  evidence  was  all 
one  way,  and  besides  was  practically  undis- 
puted. There  was  but  one  inference  to  be 
drawn  from  it  and  while  we  have  often  said 
that  another  form  of  expression  is  more  de- 
sirable, the  resort  to  sach  words  Is  not  re- 
versible error,  If  it  has  worked  no  prejudice. 
There  was  no  harm  done  in  this  case  to  the 
defendant  by  the  use  of  these  words,  even  if 
we  are  unable  to  commend  tbem  for  general 
adoption.  In  Merrell  v.  Dodley.  189  N.  G. 
6T,  61  S.  B.  777,  Justice  Brown  (referring  to 
Oda  BObJecQ  said:  '7he  plaintiff  ateo  ex- 
cepts  to  certain  expreeaiona  used  by  the 
judge  below  in  charging  the  Jury:  If  you 
believe  from  tlie  evidence,'  *  *  *  la  an 
ezpreeslfm  urged  upon  our  attention  by  the 
plaintiff  as  eironeons.  and  preJndidaL  It  is 
true  that  the  language  is  inexact  and  this 
form  of  expression  should  be  esdiewed  by 
the  Judges  in  charging  Juries.  This  conrt  has 
heretofore  called  attention  to  It  In  a  number 
of  cases.  *  «  •  We  do  not  regard  the  use 
of  such  language  as  reVOTsible  error,  unless 
it  clearly  appears  that  the  appellant  was 
probably  prejudiced  thereby,  which  does  not 
appear  to  ua  In  this  case.  We  trust  the 
Judges  of  the  superior  court  wiH  in  future 
be  advertent  to  these  views  as  repeatedly  ex- 
pressed by  this  courts'— citing  cases.  See 
State  T.  Godwin,  145  N.  C.  461,  59  S.  E.  132. 
122  Am.  St  Bep.  467,  and  cases  dted; 
State  V.  Simmons,  143  N.  G.  613,  66  S.  B. 
701;  State  v.  Railway  Co.,  145  N.  C.  670, 
69  S.  B.  1048,  and  same  case  (second  ap- 
peal) 149  N.  C.  508,  62  S.  B.  1088. .  We  have 
again  called  attention  to  the  settled  view 
of  the  court  upon  this  matter,  with  the 
bope  that  It  win  be  followed  in  charging  the 
Juries,  even  If  a  failure  to  do  so  will  not 
always  be  reversible  error,  and  never  bo  un- 
less the  objecting  party  has  been  prejudiced 
In  some  way.  It  is  always  safer  and  better 
to  follow  the  precedents. 

Upon  a  consideration  of  the  whole  case,  no 
fatal  error  appears. 

No  error. 
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(Snpreme  Court  of  South  CaroUna.  8e^  af^ 

19ia) 

1.  TlHOOB  AND  PUBOHASBB  ({  S49*)— AcnONB 
FOB  I>XnOXSNCT  — MODX  OV  PLBADINO  DB- 
rSNBES. 

Where  a  purchaser  of  land  broagbt  an 
action  for  an  alleged  deficiency  which  was  dis- 
covered upon  the  sabseqaent  surv^,  tSe  par- 
chaser  having  the  burden  of  pronng  the  de- 
ficiency, the  defendant  might  under  a  general 
denial  ahow  that  the  survey  was  only  partial, 
and  it  was  unnecessary  to  set  up  that  fact  by 
way  of  counterclaim  or  an  answer  containing 
new  matter. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaaer,  Cent  Dig.  SI  1068, 10S»-1(MS;  Dee. 
Dig.  9  349.*] 

2.  Watebs  and  Watbb  Coubsbb  (|  88*)  — 
Rights  or  Ripabiah  Owsbb. 

An  owner  of  land  abutting  on  a  nonnaviga- 
,ble  stream  owns  to  the  mldAe  of  the  bed  of 
the  stream,  and  upon  conveyance  of  Us  land 
as  including  a  given  namber  of  acres,  the  anb- 
merged  land  should  be  included  in  the  aurvey. 

[Ed.  Note.— For  other  caaes,  see  Waters  and 
Water  Coaraes,  Cent  Dig..i|91,  92,  107;  Dec. 
Dig.  i  89.»1 

8.  Vbrdob  and  Pubohasbb  (S  S48*)— Action 

BT  POBCHASEB— DmCIBWOT— WaIVXB. 
Where  a  vendor  of  land,  upon  being  in- 
formed that  there  was  a  deficiency,  insisted 
that  land  underneath  the  nonnavigable  stream 
upon  widch  the  tract  bordered  should  be  sur- 
veyed and  included,  there  was  no  waiver  on 
hie  part  of  the  right  to  bare  such  land  included, 
though  he  was  not  present  at  the  survey,  for 
be  was  entitled  to  assume  that  the  surveyor 
would  Include  tiie  whole  tract  and  everythmg 
within  the  metes  and  bounds  of  the  deed. 

[Bd.  Note.— For  other  caaea,  see  Vendor  and 
Purchaaer,  Ceot  Dig.  H  1028-1029;  Dec.  Dig. 
9  343.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County;  Bmest  Moore,  Special 

Judge. 

Action  by  the  Southern  Power  Company 
against  B.  F.  Cassels.  From  a  Judgment 
for  defendant  and  from  an  order  denying 
defendant's  motion  for  new  trial,  plaintUf 
appeals.  AfDrmed. 

Plaintiff's  requested  charge  that  the  de- 
fendant might  waive  having  a  survey  made 
over  that  portion  (ff  the  property  conveyed 
which  was  covered  by  a  nonnavigable  stream 
was  refused. 

Osborne,  Lucas  &  Cocke,  of  Charlotte,  and 
McDonald  &  McDonald,  of  Wlnnsboro,  for 
appellant  James  W.  Hanahan  and  McCants 
A  McCants,  all  of  Wlnnsboro,  for  respond- 
ent 

WAO^S,  J.  This  was  an  action  tried  be- 
fore Spedal  Judge  Bmest  Moore  and  a  Jury 
at  the  September  term  of  court  for  Fair* 
field  county.  It  was  for  an  alleged  deficiency 
of  $1,692  overpaid  in  the  purchase  of  a  tract 
of  land  purchased  by  the  plaintiff  appellant 
from  the  defendant  respondent 

[1]  The  Jury  found  for  the  defendant  a 
motion  for  new  trial  was  duly  made  and  re> 
fused,  and  plaintiff  appeals  and  by  six  excep- 
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tlons  diallenges  the  correctness  of  Ms  hon- 
or's ruling.  By  the  flret  three  he  complains 
of  error  on  the  part  of  his  honor  In  his 
charge  to  the  Jury;  and  by  the  fourth  ex- 
ception he  complains  of  error  on  the  part 
of  his  honor  In  not  charging  plaintiff's  re- 
quest aa  to  the  law  of  waiver;  and  by  his 
fifth  (vnd  alzth  exceptions  complains  of  er^ 
ror  In  not  granting  d  new  trial  on  the  grounds 
set  out  In  the  motion  for  new  trial.  The 
appellant  contends  that  the  defendant  should 
have  answered  by  way  of  counterclaim,  or 
set  up  by  way  of  new  matter,  the  fact  that 
the  resorrey,  by  which  the  alleged  deficiency 
was  ascertained,  was  partial  or  incomplete 
before  he  could  offer  evidence  challenging 
the  correctness  of  the  survey.  Plaintiff  by 
complaint  alleged  that  the  number  of  acres 
paid  for  was  not  in  the  tract  purchased, 
that  It  paid  for  832i^  acres,  whereas  there 
was  only  738^,  a  deficiency  of  91  acres.  This 
was  denied  by  the  defendant,  and  defendant 
by  his  second  defense  alleged  that  there  was 
no  deficiency,  but  all  the  land  he  conveyed, 
to  wit,  832^  acres,  was  there,  and  there  was 
no  deficiency  under  the  issuable  facts  as 
made  by  the  pleadings.  The  defendant 
could  offer  testimony  to  show  there  was  no 
deficiency.  The  defendant  asked  for  no  Judg- 
ment against  the  plaintiff.  He  had  no  coun- 
terclaim. He  by  answer  denied  the  allega- 
tions of  plalntlfTs  complaint  as  to  deficiency 
and  set  np,  as  a  spedal  defense,  that  wittiin 
the  boundaries  conveyed  there  was  832 
acres;  and,  plaintiff  having  alleged  there  was 
a  deficiency  of  94  acres  within  the  bounda- 
ries conveyed,  the  burden  was  on  it  to  show 
the  deficiency.  In  showing  this  It  should 
have  had  all  of  the  boundaries  resnrveyed, 
not  part.  It  comes  Into  court  with  a  partial 
survey  of  the  lands  purchased.  It  Is  ad- 
mitted that  Wateree  tirer  at  this  pobit  Is 
a  nonnavaglble  stream.  The  appellant  by 
its  deed  from  the  respondent  owna  to  the 
middle  of  stream,  and  In  the  resnrvey  the 
land  covered  by  this  stream  la  not  included 
in  tlie  resQTv^.  The  a^ellant  claims  a  de- 
fideney,  has  a  lesnrvey,  and  does  not  In- 
clude in  the  resnrvey  all  of  the  land  that  it 
pnrchaBed  and  Is  entitled  to  possess.  We 
think  bis  honor  clearly  was  right  In  bis  con- 
struction of  the  pleadings  and  In  bis  cbazge 
to  the  Jniy  In  the  matters  complained  of  and 
made  by  these  exceptions.  Long  v.  Ballway 
Ca.  60  8.  a  fiB,  27  S.  B.  631;  Latimer  v. 
Cotton  Hills,  06  S.  a  139.  44  S.  B.  559: 
Ilutchli^  V.  Manuracturtng  Co.,  68  S.  C. 
514,  47  S.  B.  710.  These  exceptions  are  over^ 
ruled. 

[2,  3]  The  fourth  exception  complains  of 
error  <m  the  part  of  bis  honor  in  not  charg- 
ing the  plaintiff's  request  as  to  the  law  of 
waiver,  etc.  There  was  an  agreement  to 
sell,  first  In  wrIUng,  and  later  a  deed  of 
conveyance  made  In  pursuance  of  this  agree- 
ment  Both  the  agreement  to  sell  and  the 


deed  of  conveyance  contain  the  same  descrtp- 
tloD  and  boundaries.  These  agreements  and 
deeds  speak  for  theme^ves;  and  an  exam- 
ination of  what  his  honor  said  when  the  re- 
quest was  made  of  him  to  charge  the  Jury 
by  the  appellant  convinces  us  that  he  was 
not  in  error  and  did  or  said  nothing  that 
was  prejudicial  to  the  appellant  The  de- 
fendant was  present  and  assisted  at  first 
survey.  He  was  not  present  at  the  resurvey. 
He  had  a  right  to  assume  that  the  surveyor 
knew  ills  business  and  would  include  the 
whole  tract  and  everything  in  the  metee  and 
bounds  set  out  In  the  deed  of  conveyance 
made  by  him  to  the  appellant  niere  was 
notlilng  on  his  part  to  show  an  intentional 
relinquishment  of  a  known  right  or  such 
conduct  on  his  part  as  to  warrant  such  an 
inference:  That  the  land  was  not  included 
In  the  Borvey  that  was  under  the  water  of 
the  river  was  the  act  of  the  surveyor  and 
not  bia  act  When  defendant  was  notified 
that  survey  was  unsatisfactory,  he  insisted 
that  this  stream  be  surveyed  and  included. 
This  the  appellant  has  not  done,  but  Is  now 
In  court  claiming  a  deficiency,  and  does  not 
bave  all  that  it  Is  entitled  to  surveyed,  and 
give  to  the  court  the  exact  deficiency,  if  any, 
although  it  was  In  its  power  to  do  so.  There 
Is  no  doubt  that  Cassels,  when  he  conveyed, 
owned  the  land  to  the  middle  of  the  stream. 
This  doctrine  is  fully  recognized  in  Shands 
V.  Triplet,  6  Rich.  £q.  76 ;  Noble  v.  Gunning- 
liam,  McMul.  Bq.  294;  State  v.  City  of  Co- 
lumbia, 27  S.  C.  137,  8  S.  B.  55;  McDaniel 
V.  Power  Ca,  95  S.  a  268,  78  S.  B.  980.  This 
exception  Is  overruled.  The  fifth  and  sixth 
exceptiona,  which  complain  of  error  in  not 
granting  a  new  trial,  are  overruled  for  the 
satisfactory  reasons,  set  out  by  the  <drcuit 
Judge  in  his  order  refusing  the  sameu 
Judgment  afilrmed. 


GAB7,  a  J., 
J  J-  concur. 


and  HYDBIOK  and  WA.TS!8, 


(140  Qm.  aS) 
ANSLET  V.  DATIS  et  aL 
(Supreme  Court  of  Georgia.    Sept  27,  1813J 

(ByiUbut  H  tk9  Court.) 

AoTzoiT  (I  50*) — JoinoKB  or  Causes. 

A  plaintili  cannot  Join  in  one  action  two 
separate  claims  against  separate  defendants. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  611-647 ;  Dec.  Dig.!  60.*] 

Error  from  SnperUw  Ooort,  SUton  Ooanty; 
J.  T.  Poidleton,  Judge. 

Action  by  William  8.  ADsl^  against 
liam  J.  Davis  and  others.  Judgment  fk>r  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Anderson,  Bolder,  Bountree  &  Wilson,  of 
Atlanta,  for  plaintiff  in  error.  B.  V.  Garter 
and  Rosser  ft  Brandon,  all  of  Atlanta,  for  de- 
fendants in  error. 


Di^i$iir^<Ai 
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ATKINSON,  J.  Tbe  allegations  ot  tbe  pe* 
tltUm  tahe  a  wide  scope,  and  atate  much  that 
need  not  be  alleged  upon  any  ttaeoty  of  the 
case.  The  gromids  of  demurrer  are  nnmer- 
oos,  extending  to  Tarlous  phases  of  the  case. 
The  petition  was  dismissed  on  demnrrer,  up- 
on what  grounds  it  Is  not  stated ;  hat,  If  the 
ruling  was  proper  upon  any  ground,  tbe 
judgment  will  be  affirmed. 

Some  of  the  grounds  of  demnrrer  com- 
plained that  the  petition  was  multifarious. 
The  petition  was  open  to  that  crltldsm.  In 
affirming  the  Judgment,  we  will  not  enter  in- 
to a  discussion  of  tbe  separate  claims  of  the 
plaintiff,  which  ought  not  have  been  Joined 
In  the  first  Instance.  One  claim  which  the 
plaintiff  makes  by  his  allegations  Is  against 
Davis  in^viduaUy.  This  is  based  upon  an 
alleged  enterprise  in  the  nature  of  a  partner- 
ship between  tbe  plaintiff  and  Davis,  whereby 
the  two  were  to  divide  in  certain  proportions 
the  net  profits  of  land  bought  from  the  On- 
tario Land  Company,  the  deed  conveying 
which  was  taken  In  tbe  name  of  Davis,  who 
paid  tbe  whole  of  the  purchase  price  under 
the  agreement  between  them  for  division  of 
net  profits  after  the  sale  of  tbe  property  and 
deduction  of  the  costs  and  expenses  of  the 
development  and  sale.  On  tbe  strength  of 
the  allegations  setting  forth  such  relation  to 
Davis,  it  was  sought,  among  other  things,  to 
compel  him  to  enter  into  an  accounting  with 
the  plaintiff,  and  to  have  a  court  decree  in 
favor  of  plaintiff  for  a  third  interest  In  the 
profits.  Under  the  plaintiff's  theory  it  was 
not  an  Interest  In,  tbe  land  which  he  was 
seeking  to  recover,  but  It  was  merely  an 
interest  in  tbe  net  profits  from  the  sale  of 
the  land,  based  on  the  alleged  contract  form- 
ing the  Joint  enterprise. 

Aaiother  claim  of  the  plaintiff  was  that 
based  on  his  right  as  a  stockholder  in  the 
West  Bnd  Park  Company.  It  was  alleged 
that  the  corporation  had  acquired,  a  large 
amoiint  of  land,  80  per  cent  of  which  was  a 
part  of  the  land  included  in  tl^e  Ontario 
purchase  which  bad  been  obtained  from 
Davis,  and  that  the  corporation  had  conduct- 
ed a  real  estate  business,  developing  and  sell- 
InC  its  property,  reallzliig  laige  sums  from 
the  sales,  and  the  Uk&  Based  on  such 
allegations,  and  others  complaining  of  Im- 
propw  conduct  on  the  part  of  Davia,  Wesley, 
and  Campbell,  as  office  is  of  the  company,  It 
was  sought  to  reduce  tbe  capital  stock  of  tbe 
corporation,  and  to  protect  tbe  corporation 
from  maladUnlnistration  or  misfeasance  of  Its 
officers.  It  is  needless  to  analyze  the  case 
farther  to  ascertain  what  else  the  plaintiff 
would  have  tbe  court  decree.  The  case  dear- 
ly falls  within  the  prlndple  of  CItII  Code, 
i  SS16,  which  prevents  the  Joining  In  one  ac- 
tion of  distinct  and  s^rate  claims  against 
different  persons.  White  t.  North  6a.  El. 
Co.,  128  Ga.  530,  58  S.  BL  38;  Ramey  t. 
O'Byme,  121  0a.  616,  49  S.  B.  S»5 ;  Martin  v. 


Brown,  129  Oa.  602,  W  S.  B.  802.   See.  alao. 

16  Cyc  239,  Q.  (4). 

It  is  not  dedded  that  tbe  allegations  rela- 
tive to  the  claim  against  Davis,  or  those 
against  the  West  Bnd  Park  Company,  set 
forth  a  cause  of  action,  but  merely  that  tbe 
dalms  were  Improperly  drawn  In  one  peti- 
tion. If  we  should  pass  upon  the  merits  of 
the  several  dalms,  It  would  be  possible  for  a 
plaintiff  to  Indude  In  one  action  a  multitude 
of  disconnected  claims  against  as  many 
separate  persons,  and  thus  procure  a  ded- 
Blon  upon  the  merits  of  each,  and  in  effect 
avoid  the  rule  above  announced  against  Join- 
ing In  one  action  separate  dalms  against 
separate  persons. 

Inasmuch  as  we  affirm  the  Judgment  dis- 
missing the  action  on  the  groubd  alone  that 
it  was  multtfarlons,  direction  is  given  that 
the  Judgment  be  so  modified  as  to  rest  upon 
that  ground  only,  and  so  as  not  to  prejudice 
any  right  of  tbe  plaintiff  as  to  other  grounds 
as  being  adjudicated  by  reason  of  tbe  gen- 
eral form  of  tbe  Judgment  originally  entered. 

Judgment  affirmed,  with  direction.  AU  tbe 
Justices  concur. 

CUO  0*.  6M) 
SOUTHERN  BY.  CO.  t.  QATOjANS}. 
(Supreme  Court  of  Geor^   Sept  24,  1918.) 

(SyUalmt  iy  the  Court.) 

1.  Revikw  ok  Appeal. 

Tbe  exceptions  to  tbe  charge  of  the  court 
and  to  tbe  rulii^  made  during  tiie  trial  are 
without  merit 

2.  SDFTICISnOT  OF  BTIDBNCB. 

The  evidence  is  suffident  to  support  the 

verdict  • 

Error  from  Superior  Court,  Stephens  Coun- 
ty: J.  B.  Jones,  Judge. 

Action  between  the  Southern  Railway 
Company  and  N.  L.  Garland.  Judgment  ftnr 
the  latter,  and  tbe  former  brings  error.  Af- 
firmed. 

Fermor  Barrett  and  De  W.  Owen,  both  of 
Toccoa,  and  A.  O.  &  Julian  McCurry,  of 
Hartwell.  for  plaintiff  In  error.  Claude 
Bond,  of  Tbccoa,  for  defendant  In  error. 


BECK,  J.  Judgment  affirmed. 
Justices  concur. 


All  tbe 


•Fiv  othar  csms  m*  ■um  topie  ud  MoUm  NtniBBR  In  Dw.  Dig.  *  Am.  Dig.  K«r-N(B{|(f$^4j^ 


(140  Oft.  678) 

BOBINSON  T.  FURR. 
(Supreme  Court  of  Georgia.   Sept  28,  1818.) 

(SyOalnu  (y  the  Court,} 

Appeal  and  Ebeob  (8  979*)— Rkvmw— Dis- 
CBBTion  or  Tblll  CouBi^Monon  fob  New 
Tbial. 

No  error  of  law  being  complained  of,  and 
the  evidence  heiDg  safiicient  to  support  the 
verdict,  the  discretion  of  the  trial  judge  hi  re- 
fusing a  new  trial  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
brror.  Cent  Dig.  §}  3871-3873,  3877;  Dec 
Dig.  §  979.*] 
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Error  from  Superior  Otnirt^  Wbite  Coontr ; 
K.  B.  Jones,  Judge. 

Action  between  M.  U  Bobliuon  and  W.  P. 
Pnrr.  Il^om  a  Judgment  for  Fnrr,  BoMn- 
BOQ  brings  error.  Affirmed. 

O.  S.  Eytle  and  C.  H.  Edwards,  both  of 
Clereland,  for  plaintiff  In  error.   J.  0.  Ed- 
,  wards,  of  Glarkearille,  for  defendant  In  er- 
ror. 

ATKINSON.  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(M  Oa.  679) 

MAOKLE-CBAWFOKD  CONST.  CO.  t, 
WARD. 

(Supreme  Court  of  Georgia.    SepL  24,  1013.) 

(BvOabw  by  Ma  Court.) 

1.  PBTmoN  Not  Subjcot  to  DsinrBBBB. 

All  of  the  Justices  are  of  tbe  opinioo  tliat 
the  petition  was  not  subject  to  general  demur- 
rer. 

2.  Spboial  Deuubbeb — Pbofbixtt  or  Buxjno 

ON-<}nBE  BT  AUBNDUaNT. 

Fisil,  C.  J.,  and  Beck  and  AtkinBon.  JJ., 
are  of  the  opinion  that  tbe  Bpecial  demurrers 
should  have  been  sustained.  Evans,  P.  J.,  and 
Lumpkin  and  Hill,  JJ.,  are  of  the  opinion  that 
the  special  demurrers  were  properly  overruled. 

(a)  As  to  the  demurrer  based  on  the  ground 
that  conflicting  theories  were  presented,  it  is 
conceded  in  the  brief  of  counsel  for  plaintlfC  in 
error  that  this  was  cured  by  amendment. 
8.  SumCIBNCT  OF  EriDKHOB. 

All  of  tbe  Justices  are  at  the  opinion  tiiat 
there  was  sufficient  evidence  to  anthorise  tbe 
verdict 

Error  from  Superior  Court,  Fnlton  Ooun* 
Ir;  J.  T.  Pendleton.  Judga 

Action  by  Andrew  Ward  against  the  Uao> 
tde-OravrfOrd  Construction  Company.  Judg- 
ment for  plalxdur,  and  d^endant  brings 
error.  Affirmed. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
plaintiff  In  error.  W.  B.  Hammond,  of  Atlan- 
ta, for  defendant  in  error. 

FEB  CUBIAM.  Judgment  affirmed.  All 
the  Justices  concur. 


(1«  Ga.  BT9) 

BUTLER  V.  TATTNALL  BANK  et  aL 
(Supreme  Court  of  Georgia.    Sept  24,  1013.) 

fayUalwi  Iv  th«  Court) 

VALBm  IHFBIBONUENT  {§  7*)— ABRESr  Oil  OB- 

DBB  Absoldte— Good  Faith— Pbbsons  Lia- 
ble. 

A  judge  of  the  superior  court  made  an  or- 
der in  B  case  against  a  sheriff  for  failing  to 
pay  over  money  m  his  bands  and  directed  tbe 
clerk  of  the  court  to  issue  instanter  "an  at- 
tachment for  contempt  of  court  against  the 
said  •  •  •  sheriff,  as  provided  in  section  4774 
of  the  C3ivn  Code"  of  1895  (Civ.  Code  1910.  S 
5S46),  and  iu  pursuance  of  the  order  the  clerk 
issued  an  attachmeut  absolute  against  the  sher- 
iff named,  which  was  directed  to  the  coroner 
and  to  all  and  singular  the  sheriffs  of  the  state, 
except  the  sheriff  of  tbe  county  against  whom 


the  attachment  was  Issued,  and  the  sheriff  of 
an  adjoining  county  executed  the  attachment 
I»  arresting  the  .  sheriff  named  therein  and 
luacing  him  in  jail.  Upon  habeas  corptu  pro- 
ceedings being  Drought  against  the  jailor,  the 
judge  bearing  the  case  discharged  the  sheriff. 
Tbe  sheriff  then  hrougbt  suit  against  the  clerk 
of  the  superior  court  issuing  Ote  attachment, 
the  sheriff  making  the  arrest,  and  the  bank  or- 
dering the  arrest,  for  damages  for  false  impris- 
onment There  was  no  allegation  In  the  peti- 
tion that  tbe  proceedings  against  the  sheriff 
were  not  in  good  faith,  nor  was  there  any- 
thing In  tbe  petition  to  show  bad  faith  on  the 
t>art  of  tbe  defendants.  A  demurrer  to  the  pe- 
tition was  filed  by  all  of  tbe  defendants,  which 
was  sustained  by  the  court  Held,  that  the  or- 
der directing  the  clerk  of  the  superior  court  to 
issue  an  attachment  for  contempt  Is  to  be  con- 
strued as  an  order  absolute. 

(a)  Tbe  clerk  of  tbe  court  was  authorized 
and  required  to  issue  tbe  attachment  absolute 
under  which  the  plaintiff  was  arrested,  and  bis 
doing  80  would  not  sidiject  him  to  a  suit  for 
damages. 

(b)  Neither  the  bank  directing  the  arrest  to 
be  made  nor  the  sheriff  making  tbe  arrest  was 
liable  in  damages  therefor ;  no  bad  faith  being 
alleged  against  ritber. 

(c)  Tbe  court  did  not  err  in  sustalidng  the 
demurrer. 

[Ed.  Note. — For  other  cases,  see  False  Im- 

rnsonment  Cent  Dig.  5-61,  78;  Dec  Dig. 
7.*] 

Error  from  Superior  Court,  Bryan  County; 
W.  W.  Sheppard,  Judge. 

Action  by  C.  C.  Butler  against  P.  I.  Bimes 
and  others.  A  demurrer  to  the  potion  vaa 
sustained,  and  platntitt  brings  error.  Af- 
firmed. 

0.  C.  Butter  brought  suit  against  P.  I. 
Bimea  of  Bryan  county,  J.  A.  E^rnedy  of 
Tattnall  county,  and  the  Tattnall  Bank,  and 
alleged  substantially  as  follows:  The  de- 
fendants have  damaged  him  In  the  sum  of 
$10,129.7S,  aa  hereinafter  set  out  On  the 
16tb  day  of  December.  Judge  Seabrook,  of  the 
Atlantic  drcuit,  upon  the  petition  of  the  Tatt- 
nall Bank,  Issued  an  order  directli^  P.  L 
Bimes,  aa  clerk  of  the  anpetior  coort  of 
Bryan  county,  to  iBSue  an  attachment  for  con- 
tempt of  court  against  the  plalntifE  as  dieriflf 
of  Bryan  county,  under  section  4774  of  tbe 
CItU  Code  of  1895.  The  Tattnall-  Bank  caus- 
ed P.  I.  Bimes,  as  cletk,  to  disobey  the  order 
of  the  judge  and  caused  the  clerk  to  Issne 
a  process  or  proceeding  directed  to  Oie  coro- 
ner of  Bryan  county  and  to  the  shericrs  of 
the  state,  excepting  the  county  of  Bryan, 
commanding  them  to  arrest  the  body  of  peti- 
tioner and  imprison  him  In  the  common  Jail 
of  Bryan  county.  Kennedy,  tlie  sherUt  of 
Tattnall  county,  at  the  Instance  of  tbe  Tatt- 
nall Bank,  came  to  Bryan  county  and  arrest- 
ed petitioner  and  placed  him  in  Chatham 
county  jail.  A  writ  of  habeas  corpus  was 
sued  out  before  Judge  Charlton,  of  the  supe- 
rior court  of  Chatham  county,  and  be  aos- 
tained  the  grounds  of  the  habeas  corpus  and 
ordered  petitioner  discharged.  No  exceptions 
were  taken  to  the  order  of  discharge.  Tbe 
Tattnall  Bank  had  no  legal  right  to  cause 
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the  clerk  ot  tbe  mpalor  court  of  Br^n  coun- 
ty to  iBsae  any  process  or  proceeding  tor  the 
ImprisoDineDt  of  the  plaintiff  and  had  no 
rl^t  to  cause  tbe  sheriff,  Kennedy,  of  Tatt- 
nall county  to  arrest  and  Imprison  blm  In 
the  Jail  ot  Chatham  county.  Btmes,  the 
clerk,  had  no  lc«al  right  to  Issae  process  for 
the  Imprisonment  of  plaintiff,  and  Kennedy 
had  no  legal  right  to  come  to  Bryan  county 
and  arrest  plaintiff  and  Imjjrlson  him.  All 
these  acts  were  done  at  the  Instance  of  the 
Tattnall  Bank  and  Its  officers  for  the  pur- 
pose of  enforcing  the  collection  of  a  debt 
and  in  furtherance  of  a  deelre  on  the  part  of 
the  defendants  to  imprison  the  plaintiff.  At 
the  time  of  bla  Imprisonment  plaintltrs  time 
was  worth  $2  per  day,  and  he  was  Imprisoned 
12  days.  While  he  was  In  prison  he  was 
forced  to  employ  counsel  at  an  expense  of 
$100  and  to  pay  the  sum  of  $5.70  costs,  etc. 
By  reason  of  the  Illegal  arrest  and  Imprison- 
ment plaintiff  was  subjected  to  public  ridi- 
cule, scorn,  and  contempt,  and  thus  he  suf- 
fered great  tfamiliation,  mortification,  shame, 
and  mental  pain  In  the  sum  of  $10,000. 

The  petition  for  habeas  corpus,  addressed 
to  Judge  Chariton,  of  the  superior  court  of 
the  Elastem  Judicial  circuit,  together  with  the 
proceedings  thereunder,  was  attached  to  tbe 
petition  as  an  exhibit  and  showed  In  sub- 
stance that  petitioner  was  the  duly  elected, 
commissioned,  and  bonded  sheriff  of  Bryan 
county  for  and  during  the  years  1009  and 
1910,  and  that  he  was  restrained  of  bis  lib- 
erty under  a  certain  attachment  or  process 
Issued  by  the  clerk  of  tbe  superior  court  of 
Bryan  county  commanding  them  to  arrest  the 
body  of  petitioner  and  to  commit  him  to  Jail 
until  he  purged  himself  of  an  alleged  con- 
tempt of  court  He  was  arrested  under  this 
attachment  by  Kennedy,  the  sheriff  of  Tatt- 
nall county.  On  May  6, 1910,  petitioner  was 
served  with  a  rule  nisi  to  show  cause,  on  May 
2l3t,  why  he  should  not  pay  over  to  the 
Tattnall  Bank  certain  money  held  by  him 
and  claimed  by  the  bank  to  be  due  on  a  fl.  fa., 
or  why,  In  default  thereof,  he  should  not  be 
attached  for  contempt.  On  May  2lBt,  in 
obedience  to  the  rule  nlal,  the  plaintiff  ap- 
peared before  the  court  and  filed  bis  sworn 
answer  to  the  rule  and  denied  that  the  money 
had  ever  been  demanded  of  him  by  the  Tatt- 
nall Bank  or  that  he  had  ever  refused  to  pay 
over  the  money.  He  also  showed  that  certain 
claims  bad  been  lodged  with  blm  against  tbe 
money,  and  that  he  bad  declined  to  pay  It 
orer  except  by  direction  of  court. 

At  the  November  term,  1910,  of  Bryan  su- 
perior court  (Judge  Parker  presiding),  tbe 
following  order  was  passed:  "Upon  the  an- 
swer filed  by  tbe  sheriff,  and  Soloman  Moody 
by  hia  attorney,  B.  F.  C.  Smith,  Esquire,  con- 
senting, It  Is  ordered  that  tbe  funds  in  tbe 
liands  of  Charles  C.  Butler,  sheriff.  $427.60  be 

paid  out  as  follows:   dollars  and  cents 

costs  of  this  rule,  $28  to  tbe  satisfaction  of 
balance  due  upon  the  fi.  fa.  the  Tattnall  Bank 
T.  Soloman  Uoody.  Uakst,  and  B.  H.  Levant, 


E.  J.  Stafford,  and  JadDKm  Bteon,  BadorsBrs, 
and  aat  the  r«Dalnder  of  said  $4^.S0  tw  paid 
over  to  the  Tattnall  Bank,  or  Its  attorneys 
of  record,  Kelly  Sc.  Smith,  on  the  ezecntlon  of 
the  Tattnall  Bank  r.  E.  J.  Stafford,  Maker. 
Alex  Nail  and  Solconan  Moody.  Endorsers. 
It  Is  farther  ordered  by  the  court  that  the 
fnnds  herein  directed  to  be  paid  be  paid  with- 
in ten  days  from  this  date.  This  November  8, 
1910.  T.  A.  Parker,  Judge  Waycross  Circuit, 
presiding.  R.  F.  C.  Smith,  Attorney  for  Solo- 
man  Moody,  consenting." 

On  December  16th  Judge  Seabrook  made 
the  following  order:  "It  appearing  to  the 
court  that  on  November  8th,  and  during  the 
November  term,  1910.  of  tbe  superior  court 
of  Bryan  county,  the  honorable  T.  A.  Parker, 
Judge  of  " the  Waycross  circuit,  presiding,  the 
court  in  the  foregoing  stated  proceedings 
granted  an  order  absolute,  directing  Charles 
C.  Butler,  sheriff  of  Bryan  county,  to  pay 
over  to  the  Tattnall  Bank  or  Its  attorneys  of 
record,  Kelly  &  Smith,  $427.60,  and  that  said 
amount  should  be  paid  within  ten  days  from 
the  date  of  said  order,  and  It  further  appear- 
ing that  no  part  of  said  amount  has  been  paid 
except  $28,  and  of  said  amount  ordered  to  be 
paid  over  the  said  Charles  C.  Butler  has  fail- 
ed and  refuses  to  pay  over  the  sum  of  $399.60 
so  ordered  to  be  paid,  It  is  therefore,  upon 
motion  of  movant's  attorneys,  ordered  that 
the  clerk  of  this  conrt  do  Issue  instanter  an 
attachment  for  contempt  of  court  against  the 
said  Cbarl^  C,  Butler,  sheriff,  as  provided 
In  section  4774  of  the  Civil  Code.  This  De- 
cember 16,  1910.  Paul  H  Seabrook,  Judge 
S.  C,  A.  J.  C.  Ga." 

On  December  19,  1910,  the  clerk  of  the  su- 
perior court  of  Bryan  coonty  Issued  the  fol- 
lowing attachment  and  process:  "Geoi^la, 
Bryan  County.  To  the  Coroner  of  Said  Coun- 
ty  of  Bryan  and  to  AH  and  Singuliar  the  Sher- 
iffs of  said  State,  Excepting  the  Sheriff  of 
the  County  of  Btyan— Greeting:  A  rule  abso- 
lute, having,  at  the  November  term,  1910,  of 
the  snperior  conrt  of  said  county,  held  on  the 
Stta  day  of  November,  1910,  bem  granted 
against  Charles  C  Bntler,  sheriff  of  said 
coun^  of  Bryan,  reqolrlng  him  to  pay  over, 
within  ten  days  from  the  date  of  said  order, 
November  8,  1910,  to  the  O^ttnall  Bank  or 
its  attorneys  ot  record,  Kelly  A  Smith,  the 
sum  of  $399.50,  and  he  having  made,  defoolt 
In  the  payment  of  said  funds,  and  the  honor- 
able Paul  R  Seabrook,  Judge  of  the  superior 
court  of  Bryan  county,  having  ordered  an  at- 
tachment for  contempt  of  court  to  issue: 
These  are  therefore  to  command  you  to  ar- 
rest tbe  body  of  the  said  Charles  C.  Butler, 
sheriff  of  Bryan  county,  as  aforesaid,  and 
commit  him  to  tbe  common  Jail  of  said  coun- 
ty, or  to  such  jail  as  In  which  the  prisoners 
of  Bryan  coimty  are  usually  kept,  and  there 
to  be  confined  and  safely  kept  witbout  bEdl 
or  malnprize  until  be  purge  himself  of  the 
said  contempt  aforesaid  by  paying  over  the 
aforesaid  sums  of  ««w^,g^lt^bfLTO0?{-Le 
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interest  thereon  from  Dec^ber  19,  1910,  to 
the  said  Tattnall  Bank  or  Its  lawful  attor- 
neys. Witness  tbe  honorable  Paul  R  Sea- 
brook,  Judge  of  said  court,  this  the  19th  day 
of  December,  1910.  P.  I.  Rimes,  Clerk  Su- 
perior Court,  Bryan  County,  Ga.  J.  A,  Ken- 
nedy, Sheriff,  Tattnall  County."  By  virtue 
of  this  attachment,  J.  A.  Kennedy,  tbe  sher- 
iff of  Tattnall  county,  arrested  petitioner 
and  placed  him  in  Chatham  county  JalL 

The  petition  for  habeas  corpus  alleges  that 
the  attachment  proceedings  against  petition- 
er were  not  called  in  open  court  at  the  No- 
vember term,  1910,  of  Bryan  superior  court; 
that  he  was  not  a  party  to  the  consent  order 
as  taken  by  the  attorneys  for  the  Tattnall 
Bank  and  the  attorneys  for  Soloman  Moody ; 
that  he  did  not  know  that  the  order  or  rule 
absolute  for  the  payment  of  the  money  had 
been  taken  untU  afterwards;  that,  after  his 
answer  of  May  21,  1910,  had  been  flled,  the 
Jail  and  Jailor's  residence  in  Bryan  county 
were  destroyed  by  fire,  and  the  money  which 
he  was  holding  was  bnmed  up  and  destroyed 
in  the  fire,  along  with  his  household  and  oth- 
er personal  effects ;  that  the  money  has  not 
been  and  is  not  now  In  his  possession,  cus- 
tody, or  control  since  the  fire,  and  It  is  not 
within  his  power  to  produce  It,  and  from  hla 
poverty  he  cannot  replace  it;  that  his  an- 
swer of  May  2l8t  has  never  been  amended, 
and  he  has  never  pleaded  as  a  defense  that 
the  money  was  destroyed  by  fire,  etc.;  that 
the  rule  nisi  as  served  upon  him  has  never 
hecoi  concluded  against  Um,  except  in  so  far 
as  maklzig  the  rale  absolute^  requiring  the 
payment  of  tbe  money  within  ten  days;  and 
that  there  has  never  been  any  rale  absolute 
in  attachment  tor  contempt  of  court  against 
him,  nor  has  he  ever  been  adjudged  In  con- 
tempt of  court  upon  such  proceedings,  tic 

A  demurra  to  the  suit  for  damai^  was 
filed  1^  all  of  the  defendants.  It  was  sus- 
tained, and  the  case  was  dismissed,  where- 
upon the  plaintiff  excepted. 

J.  H.  SmlQi  and  B.  T.  O.  Smith,  both  of 
Eden,  for  plaintiff  In  error.  P.  W.  Meldrim,  of 
Savannah,  and  Kelley  &  Smith  and  H.  H.  El- 
ders, all  of  Seldsvllle,  for  defendants  In  error. 

Him  J-  (after  stating  the  facts  as  abore). 
Section  4447  of  the  Civil  Code  provides  as 
follows:  "False  Imprlsonmoit  consists  In  the 
unlawful  detention  of  the  person  of  another, 
for  any  length  of  time,  whereby  he  Is  de- 
prived of  his  personal  liberty.'*  Section 
4448  provides:  "If  the  Imprisonment  is  by 
virtue  of  a  warrant,  neither  the  party  bona 
fide  suing  out  nor  the  officer  who  in  good 
faith  executes  the  same  Is  guilty  of  false 
Imprisonment,  though  the  warrant  be  defec- 
tive In  form,  or  be  void  for  want  of  Juris- 
diction. In  such  cases  the  good  faith  must 
be  determined  from  the  circumstances  of  each 
case.  The  same  la  true  of  the  Judicial  of- 
ficer Issuing  the  warrant,  the  presumption 


being  always  against  him,  as  to  good  faith, 
when  he  has  no  Jurisdiction." 

The  process  issued  by  the  clerk  of  the  su- 
perior court  of  Bryan  county,  under  whidi 
the  plaintiff  was  arrested  and  placed  in 
Jail,  was  in  the  nature  of  a  warrant  WU- 
Uams  V.  Sewell,  121  Ga.  665  (6),  49  S.  E.  732 ; 
Berger  v.  Saul,  113  Ga.  869,  871,  89  S.  E. 
326 ;  Page  v.  Citizens'  Banking  Co.,  Ill  Ga. 
73,  86,  36  S.  E.  418,  423  <51  L.  B.  A.  463,  78 
Am.  St  Rep.  144).  In  the  Page  Case  the 
court  said:  "Even  in  a  case  where  the  war- 
rant is  defective  or  void,  the  Imprisonment 
thereunder  would  not  give  rise  to  an  action 
for  false  imprisonment.  If  the  party  suing 
out  the  warrant  acted  In  good  faith  and  the 
officer  executing  the  same  acted  in  like  man- 
ner." Wihether  the  order  of  December  16, 
1910,  was  granted  by  Judge  Seabrook  In  term 
time  or  in  vacation  does  not  clearly  appear, 
and  whether  or  not  the  Judge  can  pass  an 
order  absolute  at  chambers  Is  not  a  question 
now  before  us  for  dedalon.  Assuming  that 
the  order  was  passed  at  a  time  when  the 
Judge  had  Jurisdiction  to  do  so,  and  constru- 
ing the  order  of  December  16,  1910,  In  the 
light  of  the  recitals  of  fact  preceding  it 
we  hold  that  tbe  order  of  Judge  Seabrook 
directing  the  derk  of  the  superior  court  to  Is- 
sue an  attachment  was  an  order  absolute,  and 
the  clerk  was  authorized  and  required  by  Its 
terms  to  Issue  the  attachment  absolute  under 
which  the  plaintiff  was  arreted.  So  constru- 
ing the  order,  we  think  the  reference  In  It  to 
section  4774  of  the  Code  of  1S9S  (ClvU  Code  of 
1910,  i  5346)  was  wholly  inapplicable,  and  Its 
miscltatian  Is  therefore  to  be  construed  as  an 
inadvertence  on  the  part  of  the  Judge. 

The  order  being  held  to  be  an  order  ab- 
solute, and  It  directing  the  clerk  "to  issue 
instanter  an  attachment  for  contempt  of 
court,"  etc,  the  clerk  was  within  his  duty 
In  Issuing  the  attachment  absolute  under 
wlilch  the  plaintiff  was  arrested.  And,  this 
being  so,  he  would  not  be  subject  to  a  suit  for 
damages  brought  against  blm  for  Issuing  the 
attachment  absolute.  Nor  would  the  sheriff 
who  arrested  the  plalndff  under  this  attach- 
ment; nor  the  bank  whlidi  directed  the  ar- 
rest to  be  mad^  be  UaUe  in  damages  if  they 
acted  In  good  faith  In  so  doing,  believing  the 
order  to  be  a  valid  one.  The  ground  of 
Judge  Qiarltim'B  decision  in  the  habeas  aa- 
pus  case,  by  which  the  plalntlfl  was  rdeased 
from  lall,  does  not  appear;  but,  whatever 
the  basis  ot  that  dedslon,  neit3m  of  the  de- 
fendants was  a  party  to  that  case^  and  thv 
are  not  bound  by  the  judgmmt  therein  ren- 
dered. It  is  not  aU^^  in  tbe  petition  In  tiw 
present  case  that  the  sheriff  who  made  the 
arrest  nor  the  bank  which  ordered  it,  acted 
in  bad  faith,  and  there  are  no  facts  set  out 
In  the  record  tending  to  show  that  they,  or 
either  of  them,  acted  otherwise  than  in  good 
faith;  aud,  this  being  true,  the  petition  did 
not  set  forth  a  good  cause  of  action.  Civil 
Code,  I  4448.  It5oll^owj^fi;^,j5^g^been 


BANE  OF  LAVOHIA  BUSH 


469 


said  fliat  the  conrt  did  not  err  In  suBtBlnlng 
the  denrarrer  and  tUsmlBalng  the  case. 

Judgma^  affirmed.  All  the  Jnstlcea  ohi- 
cur. 

BBOTHBBTOM  t.  STBICELIN. 
(Sopnme  Gonrt  of  Gwn^a.    Sept.  26^  IQIS.) 

{ByUahua  by  the  Court.) 

1.  Appeal  and  Ebbob  (§  728*)— AanoNiiKnT 

or  EBBOB— RtTLINQB  AS  TO  EVIOBRO— SBT- 
IXKO  OUT  EVXDBNCB. 

The  defendant  in  a  suit  for  breach  of 
pnmlse  of  maiilaJEe  was  offered  aa  a  witneM 
u  his  own  behal£  to  contradict  certain  wit- 
nesses for  the  plaintiff,  who  bad  testified  "as 
to  conversations  these  witnesses  bad  with  plain- 
tiff since  the  alleged  breach  of  the  alleged 
promise  of  marriage."  Tbe  court  declined  to 
allow  th«  defendant  to  testify,  and  error  is  as- 
signed on  this  raliog.  What  the  witnesses 
for  the  plaintiff  testified  Is  not  set  out  in  tbe 
assignment,  nor  what  the  defendant  would  have 
testified,  ^eld,  that  this  is  not  a  good  assign- 
ment of  error.  1  Blichle'a  Dif.  Qa.  B.  6Si9; 
15  Ihv  192. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }{  SOlO-3012;  Dec  Dig.  1 
728.*] 

2.  EbBOB  in  OQABGS— iNOTVnOIBNOT  OF  EVI- 
BXBOB. 

The  charges  of  the  court  complained  of 
are  not  erroneous  for  any  of  the  reasons  as- 
signed, tbe  verdict  is  supported  by  the  evi- 
dence, and  the  court  did  not  eit  In  lefosing  a 
new  trial. 

Error  from  Superior  Court,  Oatoosa  Coun- 
ty; AW.  Fite,  Judge. 

Action  Beatrice  StrlcUin  against  Ifapo- 
leon  Brotberton  for  breach  of  promise  of 
marriage;  Judgment  fbr  the  pUlntifl,  and 
defendant  brings  errw.  Affirmed. 

Uaddox,  McCamy  ft  Shumate,  of  Dalton, 
for  plaintiff  In  error.  Fonst  &  Payne,  of 
Chattanooga,  Tenn.,  and  W.  B.  Mann,  ct 
Dalton,  for  defendant  in  error. 

HIIX»  J.  Judgment  afllrmed.  All  the 
JosUoei  eoacDT. 


ato  Qa.  Gtt) 

ELLABD  T.  SMITH. 
(Supreme  Court  of  Georgia.    Sept  H  1813.) 

(Bjfttahut  by  th«  Court.) 

1.  Salss  m  176*)— Action  ar  Sszjm-^H- 
8KBUOTiov»— IirsPBonoir  bt  Butbb. 

In  an  action  for  the  purchase  price  of 
cross-ties,  there  was  evidence  to  the  effect  that 
the  ties  were  to  be  delivered  In  wagon  load 
lota  at  a  place  designated,  and  that  the  pur- 
chaser agreed  to  inspect  the  ties  as  each  load 
was  delivered.  There  was  no  error  in  charg- 
ing tbe  jury  as  follows:  "I  charge  yon  that  if 
the  ties  were  to  be  delivered  by  Mr.  Smith,  the 
plaintiff,  to  the  defendant,  and  that  the  defend- 
ant was  to  inspect  them  aa  they  were  deliv- 
ered by  the  wagon  load,  and  If  he  had  an  op- 

gortunity  of  so  inspecting  them,  and  that  if 
e  discovered  that  tbe  tiea  were  not  coming 
up  and  being  delivered  according  to  contract, 


that  then  it  was  his  duty  to  ban  notified  the 

plaintiff  of  that  fact" 

[Ed.  Note. — For  other  eases,  see  Sales,  Cent 
Dv.  H  486-444;  Dec.  Dig.  |  176.*] 

2.  Sales  (S  398*)— AcnoH  BT  Sbllbb— IR- 

BTBUCTIONB  —  CONFOBUITT  Or  PBOPEBTT  TO 

Specifioationb. 

The  contract  provided  that  tbe  ties  should 
be  of  specific  dimensions.  There  was  evidence, 
though  contradicted,  to  the  effect  that  a  large 
number  did  not  conform  to  tbe  specifications; 
also  to  the  effect  that  the  purchaser  did  not 
accept  any  of  the  ties.  It  was  error  to  charge 
as  follows:  (a)  "I  charge  yoo.  on  tbe  other 
hand,  if  the  ties  were  reasonably  within  the 
measurements  of  the  contract  between  the  par- 
ties as  to  size,  and  were  of  the  class,  rea- 
sonably of  the  class,  and  sort  of  ties  that  were 
to  be  delivered  to  him,  and  if  they  were  deliv- 
ered, then  it  would  have  been  the  duty  of  Mr. 
Ellard.  tJifl  purchaser,  if  he  was  the  purchaser, 
to  have  received  the  ties  and  paid  tor  them, 
(b)  "Now,  if  the  ties  were  delivered  to  Mr.  El- 
lard where  he  pointed  out  they  should  have 
been,  and  they  were  reasonably  op  to  the  con- 
tract as  to  spedficationB,  size  and  kind  of  tim- 
ber, and  it  was  bis  duty  to  receive  them,  and 
you  find  him  liable  for  them,  then  yoo  could 
not  credit  that  account  for  any  amount  that 
he  claims  be  is  damaged,  but  it  would  he  your 
duty  to  find  the  fntl  purchase  price  of  the 
amount  against  the  defendant." 

[Ed.  Note.— For  oAer  cases,  see  Sales,  Cent 
Dig.  H  llST-1189;  Dec  Dig.  |  898.«] 

3.  Grounds  of  Motion  fob  Nbw  Tbial. 

^e  other  grounds  of  the  amended  motion 
for  a  new  trial  are  without  merit 

Error  from  Superior  Conrt,  Habersham 
County;  J.  B.  Jones,  Judge. 

Action  by  P.  B.  Smith  against  Thomas 
H.  Ellard.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

Sam  Kimzey,  of  Cornelia,  and  McMillan  ft 
Erwln.  of  Clarkesville,  for  plaintiff  in  error. 
J.  C.  Edwards  ft  Sons  and  I.  H.  Sutton,  all 
of  Glarkesrllle^  for  defendant  In  error. 

ATKtl^N,  J.  Judgment  rereraed.  All 
the  Justices  ooncnr. 


(UO  OS.  SM) 
BANE  or  LAYONIA  r.  BUSH  et  sL 
(Snpreme  Camrt  bf  Georgia.    Sept  2B,  lOU.) 

(Syllaiut  by  the  Court.) 

1.  Appbal  and  Bbbob  (I  1078*)  —  Assian- 
HENTB  or  Bbbob  —  Waivkb  —  Failube  to 

Abqce. 

Assignments  of  error  which  are  not  re- 
ferred to  in  the  brief  of  counsel  for  plaintiff  in 
error  will  be  treated  as  abandoned. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4206-4261;  Dee.  Dig.  | 
1078.^] 

2.  EVIDENOB  (f  897*)  —  PABOt  BTIDIIIGI  — 

Wbitteh  Oontbaot. 

A  written  contract,  apparently  oontaining- 
the  entire  agireement  of  tbe  parties,  and  dis- 
closing no  Incompleteness,  cannot  be  enlarged 
by  parol  so  as  to  include  additional  terms  and 
stipulations.  In  tbe  absence  of  fraud  or  mis- 
take. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  $§  1756-1765;  Dec.  Dig.  |  397.*] 
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3.  Tnre  (I  9*)— CoMPOTATiOH  —  DATS  —  No- 
tice or  Defositionb. 

In  taking  deposidona  of  cflrtatn  witnesses, 
there  was  no  compliance  with  the  statute  in 
regard  to  the  time  of  giving  notice  to  the  op- 
posite party,  and  on  appropriate  objection  It 
was  erroneous  to  admit  the  depositions  in  eri* 
dence  at  the  trial  <tf  the  case. 

[Ed.  Note^For  other  cases,  ms  OMme,  Oent 
Dig.  M  11~S2;  Dec.  Di«.T9>l 

4.  Btidbnob  (f  434*>—Pabol—Fuud— Notes. 

Testimony  tending  to  show  that  the  de- 
fendant was  Induced  to  sign  the  note  for  the 
stock  by  false  statements  of  the  agents  of  the 
payee,  in  regard  to  the  financial  worth  of  the 
corporation,  and  the  personnel  of  its  directors, 
was  not  Inadmissible  on  the  ground  that  tile  evi- 
dence foiled  to  show  fraud  in  the  procnrement 
of  the  note,  or  that  It  tended  to  vary  the  terms 
of  the  written  contract 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Oent  Dig.  {{  200iS-2020;  Dee.  Dig.  |  484.*] 

B.  Tbxaii  (I  2S2*>— Instbuobohb— Afpuoa- 

BILXTT  TO  BTIDKNCB. 

There  was  no  evidence  of  failure  of  con- 
sideration. There  was  evidence  of  fraud  upon 
the  maker,  practiced  by  the  agent  of  the  payee, 
which  IndnoM  szeention  of  the  note;  bat  there 
was  no  evidence  to  show  notice  thereof  to  the 
plaintiff  at  the  time  It  took  the  note,  or  to 
charge  It  with  notice  of  the  fraud.  There  be- 
ing no  evidence  to  authorise  it,  the  judge  erred 
In  charging  on  sabjeet  of  failure  of  considera- 
tion, and  on  the  subject  of  fraud  perpetrated 
by  the  payee  upon  the  maker  of  the  note. 

[Eld.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  H  S05,  696-612;  Dec  Dig:  |  252.*] 

Error  from  Superior  Court,  Franklin  Coun- 
ty ;  D.  W.  Mieadows,  Jnd^e. 

Action  by  the  Bank  of  Lavonia  against 
O.  F.  Bnsh  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
versed. 

The  Bank  of  Lavonia,  a  corporation  locat- 
ed in  Franklin  county,  Ga.,  Instituted  an 
action  in  the  superior  court  of  that  county 
upon  a  negotiable  promissory  note  against 
George  F.  Bush,  as  principle,  the  TTIaca  Com- 
pany, a  corporation  of  the  county  ot  Fulton, 
as  indorser,  and  Moorefield  &  Bishop,  a  par^ 
nership  of  Fulton  coanty.  as  suretlea  The 
note  was  dated  Febniar?  16,  1910,  and  due 
December  16,  1910.  It  was  signed  by  Busb, 
as  maker,  was  payable  to  the  order  of  the 
Ulaca  Company,  and  recited  the  considera- 
tion "for  value  received."  It  was  alleged  in 
the  petition  that  the  note  was  Indorsed  over 
to  the  plaintiff  on  the  6tb  day  of  March,  1910, 
and  tbat  on  the  same  day  It  was  signed  by 
Moorefield  ft  Bishop,  as  stiretles.  No  defense 
was  filed  except  by  Bush,  who  Interposed  an 
answer  ailing,  among  other  things,  that 
the  Ulaca  Company,  through  Its  agents,  rep- 
resented to  the  defendant  that  the  company 
was  solvent,  and  had  f 40,000  or  $50,000  cash 
in  bank  with  which  to  do  business,  did  not 
need  the  money  from  defendant's  note,  and 
would  not  discount  It,  and  that  the  agent  In 
the  name  of  the  company  entered  into  a  con- 
tract with  the  defendant  that  the  stock  was 
bought  upon  the  condition  tliat.  If  defendant 
was  dissatisfied  with  the  stock  by  the  fall  of 


1910,  the  note  would  be  retoniM  to  him,  and 
the  snbscrlptlon  canceled,  and  farther  (uar- 
anteed  to  defendant  a  dividend  of  18  per 
cent  on  the  stock,  and  agreed  ttkat,  if  the 
dividend  was  not  paid,  the  note  woold  be 
returned  and  canceled.  OUier  allegations 
were:  That  the  agent  represented  that  des- 
ignated persons  were  directors  of  the  com- 
pany; that  defendant  knew  the  persons  to 
be  €t  high  integrity  and  financial  responsibil- 
ity, and  was  Influenced  thereby  to  give  the 
note;  that  all  of  the  representations  so 
made  by  the  Ulaca  Company,  throuj^  its 
agent,  were  false  and  fraudulently  made  to 
procure  the  note,  and  defendant  rescinded 
the  transaction  entirely  as  soon  as  he  team- 
ed that  he  had  been  deceived ;  that  the  con- 
sideration for  which  the  note  bad  been  glvea 
entirely  failed;  and  that  the  plaintiff  bonght 
the  note,  at  a  discount  of  about  88%  per 
cent  from  the  face  value,  from  an  entire 
stranger,  knowing  that  the  defendant  was  en- 
tirely solvent  and  having  notice  that  theze 
were  conditions  which,  if  not  fulfilled,  would 
relieve  defendant  of  liability,  and  notice  of 
defendant's  defenses  to  the  note  before  it 
purchased  the  same.  A  verdict  was  returned 
In  favor  of  the  defendant  The  plaintUC 
made  a  motion  for  a  new  trial,  which  con- 
tained the  usual  general  grounds,  and  by 
amendment  otbeni  which  complained  of  rul- 
ings on  the  adtnlsslblUty  of  evidence  and  the 
charge  ot  the  court  Other  facts  will  mfB- 
denUy  appear  from  the  opinion. 

H.  H.  Chandler,  of  Lavonia,  and  Jas.  H. 
Skelton,  of  Hartwell,  for  plaintiff  In  error. 
Watkins  &  Lattlmer,  of  Atlanta,  George 
L.  Goode  and  W.  B.  Uttie,  both  of  Camea- 
Tllle,  for  defendant!  In  error. 

ATKINSON,  J.  [1]  1.  The  general  grounds 
are  not  referred  to  In  the  brief  of  coanael 
for  plaintiff  In  error,  and  will  be  treated  as 

abandoned. 

[2]  2.  The  fourth,  fifth,  and  sixth  grounds 
of  the  amended  motion  for  new  trial  com- 
plain of  the  admission  of  the  testimony  of 
the  defendant,  to  the  effect  that  the  com- 
pany guaranteed  him  a  specified  dividend, 
and  If  it  was  not  paid  his  note  would  be  re- 
turned, and  that  if  he  became  dissatisfied 
at  any  time  before  the  note  became  due  the 
company  would  return  his  note,  and  take 
up  the  stock.  The  objection  urged  to  the 
admissibility  of  the  testimony  was  that  It 
was  irrelevant  and  spugbt  to  vary  the  terms 
expressed  in  the  note.  The  note  was  an 
unconditional  promise  to  pay  a  specified 
sum  for  value  received,  and  apparently  ex- 
pressed the  entire  agreement  between  the 
parties.  The  testimony  would  in  effect  in- 
graft conditions  upon  It  which  would  ma- 
terially change  the  contract  and  there  was 
no  pleading  or  evidence  that  the  conditions 
thus  sought  to  be  Ingrafted  were  intended  to 
be  put  in  the  note  and  were  omitted  therefrom 
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through  fraud  or  mistake.  It  was  erroneous, 
therefore,  to  admit  the  evidence.  Smith  t. 
Baker,  187  Ga.  208,  72  S.  m  1093;  & 
N.  R.  Co.  T.  WtUbanks,  183  Oa.  15,  65  S.  B. 
86,  24  L.  B.  A.  (N.  S.)  874,  IT  Ann.  Caa.  860. 

[S]  8.  The  seTenth  and  eighth  grounds 
complain  that  the  court  erred  In  admitting 
the  depositions  of  designated  witnesses  over 
objection  made  by  plalntUTs  attome;,  which 
was  that  the  depositions  were  taken  without 
glTlng  the  plaintiff  the  five  days'  notice  as 
required  by  section  5910  of  the  ClTil  Cod& 
The  notice  was  given  on  the  l&th,  and  It  ap- 
pointed the  23d  day  of  the  same  month  for 
taking  the  depositlonB  of  witnesses.  It  thus 
appeared  that  the  statute  was  not  compiled 
with.  The  plalntUf,  being  the  party  notified, 
did  not  waive  the  point,  but  made  objection 
to  the  taking  of  the  depositions  at  the  com- 
mencement of  the  examination  of  the  wit- 
nesses, and  thereafter  on  the  trial  appro- 
priately objected  to  the  testimony. 

[4]  4.  The  next  three  grounds  complain  of 
the  admission  of  evidence  which  tended  to 
show  that  the  Ulaca  Company  did  not  have 
on  band  at  any  time  as  much  money  as  de- 
fendant tesUfled  the  agents  of  the  company 
represented  to  him  the  company  had  at  the 
time  be  took  the  stock  and  gave  his  note. 
The  objection  to  this  testimony  was  that  it 
was  Irrelevant.  The  twelfth  ground  com- 
plains of  the  court's  ruling  In  allowing  the 
defendant  to  teedfy  as  to  the  circumstances 
under  which  he  was  induced  to  give  the 
noteL  He  testified  tbat  the  agent  of  the 
company  represented  to  him  that  the  com- 
pany was  organized  at  $100,000  capital  stock, 
and  had  about  $40,000  or  $50,000  to  do  busi- 
ness en,  that  this  amount  was  in  cash  in 
the  treasury,  tbat  there  were  several  men 
that  he  (the  agent)  wished  to  become  stock- 
holders. Including  defendant,  so  that  he 
would  get  stock  scattered  throughout  north 
Georgia  In  order  to  strengthen  the  influ- 
ence of  the  corporation,  and  that  designated 
persons  were  directors;  and,  In  response  to 
the  question  of  how  much  stock  any  one 
person  could  hold,  the  agent  replied  to  the 
defendant,  "Not  over  $6,500."  As  to  the  ef- 
fect that  the  statement  tbat  designated  per- 
sons were  stockholders  had  on  the  defend- 
ant, "that  was  one  of  the  main  points  why 
the]  agreed  to  take  the  stock."  This  evi- 
dence was  objected  to  on  the  ground  that 
it  did  not  show  fraud  In  the  procurement 
of  the  note,  and  that  It  was  In  conflict  with 
the  terms  of  the  note,  and  sought  to  vary 
the  contract  between  the  parties.  When 
considered  in  connection  with  other  evi- 
dence in  the  case,  to  the  effect  tbat  the 
Ulaca  Company  did  not  have  the  amount  of 
money  which  the  agent  represented  to  de- 
fendant, and  that  the  persons  designated  as 
directors  were  not  such,  and  that  the  de- 
fendant was  induced  to  take  the  stock  and 
execute  the  note  on  the  strength  of  such 
representations,  the  objection  to  tba  erl- 
AeDce  was  not  well  founded. 


m 

[I]  6.  The  thirteenth  ground  of  the  amend- 
ed motion  complains  that  the  Judge  charged 
the  following:  "Now,  if  you  believe  that  the 
circumstances  under,  which  Ihls  note  was 
bought  by  the  bank  were  sufficient  to  put 
the  bank  on  notice  that  these  defenses  ex- 
isted, and  if  yon  believe  that  the  bank  by 
proper  inquiry  could  have  determined  before 
purchasing  the  notes  that  these  defenses  did 
exist  from  any  of  these  circumstances,  why, 
then,  in  that  event,  you  go  further  In  your 
investigation,  ^d  determine  whether  or  not 
the  signature  was  procured  by  fraud,  wheth- 
er or  not  the  maker  of  this  note  could  de- 
fend, under  the  rules  of  law,  against  the 
payees  of  the  note,  the  Ulaca  Company.  If 
you  should  determine  there  was  such  fraud 
In  the  procurement  of  the  signature  of  this 
note  practiced  by  the  Ulaca  Company  or  Its 
agents,  and  such  failure  of  consideration  as 
is  pleaded,  and  believe  that  the  other  pleas 
filed  In  the  case  are  sustained,  any  one  or 
all  of  them,  then  the  defendant  could  resist 
the  payment  of  this  note;  and  if  you  be- 
lieve they  were  such  as  to  make  this  note 
UDColIectlble  against  the  defendant  in  the 
hands  of  the  Ulaca  Company,  and  the  La- 
vonla  Bank  had  notice  or  could  have  had  It 
of  the  existence  of  this,  then  yon  would  be 
anthorlzed  to  find  for  the  defendant  in  this 
case."  The  criticism  upon  the  charge  was 
that  it  was  unauthorized  by  the  evidence. 
In  that  portion  of  the  charge  the  Judge  made 
reference  to  the  plea  of  failure  of  considera- 
tion. There  was  no  evidence  to  authorise  the 
charge  on  failure  of  consideration.  The 
defradant  bought  the  stock  of  the  corpora- 
tion, for  which  he  gave  the  note,  and  re- 
ceived and  retained  the  stock.  It  would  not 
constitute  a  failure  of  consideration  merely 
because  the  purchase  of  the  stock  was  not 
a  good  Investment.  The  charge  also  invoked 
the  question  raised  by  the  defendant  as  to 
fraud  of  the  Ulaca  Company  perpetrated  on 
defendant,  by  which  he  was  induced  to  buy 
the  stock,  for  which  he  gave  the  note.  Con- 
cerning this  question,  there  was  evidence  to 
the  effect  that  the  agent  of  the  corporation, 
In  making  the  sale  of  the  stock  to  the  de- 
fendant, and  procuring  the  note,  falsely  rep- 
resented that  designated  persons  of  good 
character  and  financial  standing  were  di- 
rectors of  the  corporation,  whose  connection 
with  the  corporation  would  give  it  prestige, 
and  that  the  agent  also  made  false  repre- 
sentations to  the  effect  that  the  corporation 
had  ample  capital  with  which  to  conduct  its 
business,  and  thereby  induced  the  defendant 
to  have  faith  in  the  enterprise,  and  sub- 
scribe for  Its  stock.  Evidence  to  this  effect 
did  not  tend  merely  to  contradict  the  note, 
or  vary  Its  terms;  but  its  effect  was  to  go 
behind  the  note,  and  show  that  defendant 
was  Induced  to  make  It  on  account  of  falsj 
representations,  upon  which  he  acted  to  his 
injury.  Other  evidence  was  to  the  effect 
that  the  company  did  not  at  any  time  have 
money  on  hand  approach^ti^^  *:@>@^ 
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tbe  amount  that  It  was  represented  to  have, 
and  was  never  able  to  declare  a  dividend, 
bnt,  after  beipg  engaged  In  business  for 
about  a  year,  was  Insolvent,  and  to  avoid  be- 
ing closed  np  sold  out  to  a  new  corpora- 
tion, taking  In  payment  tbe  stock  of  such 
corporation,  and  the  latter  company  was 
then  declared  a  bankrupt  It  could  not  be 
said  that  there  was  no  evidence  of  fraud. 
Fraud  of  this  character,  however,  would  not 
afFect  tbe  plaintiff,  who  was  shown  to  be  a 
purchaser  of  the  note  for  value  before  Its 
matnnt7,  unless  the  plaintiff  bad  notice  or 
was  charged  with  notice  of  the  fraud  at  the 
time  It  became  the  holder.  The  burden  of 
showing  notice  to  the  plaintiff  was  on  the 
defendant,  the  maker  of  the  note.  There  was 
no  evidence  of  actual  notice.  It  Is  contend- 
ed that  the  facts  shown  to  have  been  known 
by  the  plaintiff  were  sufficient  to  charge  no- 
tice. The  evidence  on  this  subject  was  to 
the  following  effect :  Moorefleld  and  Bishop 
were  partners.  They,  with  others,  applied 
for  a  charter  in  the  superior  court  of  Ful- 
ton county  for  the  Ulaca  Company,  and  or- 
ganized thereunder  for  the  manufacture  and 
sale  of  nonalcoholic  drinks.  The  amount  of 
capital  stock  authorized  to  be  Issued  was 
$100,000.  Several  agents  were  sent  out  to 
sell  stock  in  the  state  at  large.  The  defend- 
ant resided  in  Franklin  county.  He  and 
a  number  of  other  citizens  were  canvassed, 
and  became  purchasers  of  the  stock.  Notes 
were  generally  taken  in  payment  for  the 
stock,  and  afterwards  sold  by  other  agents, 
including  Moorefleld  and  Bishop,  wherever 
they  could  get  them  discounted.  Moorefleld 
applied  to  the  plaintiff,  a  bank  located  in 
Franklin  county,  to  discount  the  note  of  the 
defendant  and  a  number  of  notes  of  other 
citizens  of  tbe  county,  amounting  in  the  ag- 
gregate to  about  95,000,  and  they  were  all 
discounted  at  the  same  time.  This  was 
about  the  time  Moorefleld  met  the  cashier  of 
the  bank,  and  wu  bis  first  transaction  with 
blm,  thongb  not  Bishop's  first  laransaction 
with  that  Instltatlon.  The  cashier  knew  that 
the  Ulaca  Company  was  selling  stock  In  that 
county  throt^h  Moorefleld  and  Bishop,  and 
knew  the  defendant  by  reputation.  The  de- 
fendant's note  was  for  91,000,  payable  to  the 
Ulaca  Compai^  one  year  after  date,  and  was 
discounted  shortly  after  its  execution,  ac> 
cording  to  the  testimony  of  Moorefleld,  at 
about  25  per  cent  from  Its  face  ra]o& 
Moorefleld  also  testified  that  tbe  cashier 
knew  that  the  note  was  given  for  the  stock 
in  the  Ulaca  Company,  and  assigned  as  a 
reason  for  charging  a  high  discount  that  it 
was  "stock  paper,"  and  there  was  risk  about 
it,  and  "the  thing  may  bust"  The  cashier 
testified  that  before  taking  any  of  the  notes 
be  tried  to  telephone  each  ct  tbe  several 
makers  to  inquire  about  their  respective 
notes,  and  each  stated  that  bis  note  was 
all  right,  except  tbe  defendant  and  one 


other  whom  he  could  not  reach.  He  in- 
quired of  another  to  know  if  the  defendant's 
note  was  good  for  $1,000,  and  was  informed 
that  it  was.  Two  days  after  the  notes  were 
discounted  the  cashier  wrote  defendant  a 
letter,  advising  him  that  tbe  bank  held  the 
note  which  it  bad  bought  and  paid  for,  and 
asked  to  be  advised  "if  there  were  any  con- 
ditions to  It"  Two  days  later  a  reply  came, 
announcing  that  "there  are  conditions  which 
I  expect  to  be  fulfilled  before  paying  .tbe 
note."  Tbere  is  nothing  in  these  facta 
pcflnting  to  the  fraud  of  which  the  defend- 
ant complains,  namely,  fraud  of  the  agent  of 
the  Ulaca  Company  In  odsrepresentlng  to  tbe 
defendant  the  personnel  of  the  directors  of 
the  corporation,  and  the  amount  of  Its  cash 
assets.  Representations  of  this  character 
primarily  were  In  the  breast  of  the  original 
parties,  and  would  remain  so  unless  com- 
municated to  others.  While  the  plaintiffs 
cashier  made  some  Inquiry  about  the  notes 
which  he  discounted,  the  responses  so  tar  as 
obtained  were  favorable  to  tbe  negotiability 
of  the  notes.  And  whatever  w^ght  might 
be  atti%uted  to  the  circumstances  that,  two 
days  after  discounting  defendant's  note,  the 
casbler  wrote  to  tbe  defendant  to  know  If 
there  were  any  conditions  to  it,  the  answer 
rec^ved  did  not  surest  that  there  had  been 
representations  as  to  the  personnel  of  the 
directorship,  or  as  to  the  cash  of  the  corpo- 
ration on  hand,  or  that  any  r^resentatiom 
made  by  the  agent  selling  tbe  stock  were 
false.  The  drcumstances  were  insufficient  to 
charge  notice  of  the  fraud. 

The  plaintiff  being  holder  for  valoQ,  and 
tbere  being  no  evidence  to  show  that  It  took 
the  note  with  notice  of  fraud  perpetrated 
on  the  maker  by  tbe  agent  of  the  payee,  or 
evidence  to  charge  notice  of  such  fraud,  it 
was  error  to  charge  on  the  subject  CivU 
Code,  SS  4288.  4291;  Morrison  v.  Hart,  122 
Ga.  660,  50  S.  B.  471;  Oliver  v.  Miller,  130 
Ga.  72,  60  8.  B.  254.  This  ruling  disposes 
also  of  the  fourteenth  and  fifteenth  grounds 
of  the  motion  for  new  trial,  which  complain 
of  the  charge  of  fraud,  and  notice  thereof 

Judgment  reversed.  All  tbe  JnslioeB  «»- 
cur. 

aw  Oa.  GO) 
HODOES  V.  STUART  LUMBER  OO. 
(Supreme  Court  d  Georgia.    July  19.  1S13J 

(BvUabiM  by  the  Court.) 

1.  JUDOUEITT  (I  668«)— RBB  JuniOATA— AC- 
TIONS AOAIHST  GOBPOBATIOnS— -ADUBSIBIL- 
ITT  OF  BVIOBNCX. 

The  court  did  not  err  in  ezdnding  teom 
evidence  tbe  following  entry  -of  service  of  an- 
other Boit  previously  brought  by  the  plaintiff 
in  the  present  case  againat  another  party: 
"Georgia,  Decatur  County.  I  have  this  day 
served  H.  M.  Grah&ni  personally  with  a  copy  of 
tbe  within  original,  and  T.  G.  Wainmao  hy 
leaving  a  copy  of  the  within  o^nal  at  hii 
most  notorious  place  of  abode.    This  May  & 
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1902.  A.  W.  Fordham,  Sheriffl."  ThU  entn  of 
service  did  not  show  service  upon  the  defendant 
so  as  to  make  it  bound  tv  the  jndsment  in  the 
other  suit,  under  the  BrerrUon  of  the  Civil 
Code  1910,  I  5679. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent  Dig.  H  1181-1183,  1188;  Dec.  Dig.  | 
668.*] 

2.  Pbocess  {J  148*)— Seevicb— BviDBHOB  As 

TO  SEBVICB— CONTBADIOTINO  ReTUBN. 

Nor  did  the  court  err  in  refusing  to  permit 
one  who  was  the  attorney  at  law  for  the  plain- 
tiff in  the  other  suit  to  testifr  that  be  had  In- 
atmcted  the  sheriff  to  serve  the  defendant  in 
the  present  suit. 

[Ed.  Note.~-For  other  cases,  see  Process, 
GenL  Dig.  I  201 :  Dea  Dig.  S  148.*] 

8.  Pbocbbs  (t  164*)  — Pboot  or  Sbbviob  — 

AUBNDIERNT. 

The  court  did  not  err  In  refusing  to  allow 
an  amendment  of  the  entry  of  service  (the  en- 
ter of  service  Jnst  quoted  aboveV  so  as  to  show 
that  the  "service  was  on  the  Stuart  Lumber 
ComiHUny  by  serving  H.  M.  Qiaham,  the  gener- 
al manager." 

[Ed.  Note.— For  otiier  cases,  see  Process,  Cent 
Dig.  H  176.  28&-248;  DeeTDig.  S  164.*] 

4.  EXBCTTOU  ASH  ADHUnaTRaTOBS  (|  130*)— 

Peopkbtt  —  BiQHT  or  PoBaEBSzoH  —  Evi- 
dence. 

The  plaintiff  having  failed  to  produce  any 
evidence  to  establish  facts  wbicb  were  held, 
when  this  case  was  formerly  before  the  Su- 
preme Court  to  be  essential  for  him  to  show  in 
order  to  make  out  a  case,  he  was  not  entitled 
to  recover  on  the  last  hearing. 

[Ed.  Note.— For  other  eases,  see  Bxeeators 
and  Administrator^^  Cent  Dig.  H  636.  637-MO ; 
Dec;  Dig.  S  m*] 

Error  from  Superior  Court,  Decatur  Coun- 
ty; Frank  Park,  Judge. 

Action  by  C.  S.  Hodges,  administrator, 
against  the  Stuart  Lumber  Company.  Judg- 
ment for  the  defendant,  and  plaintiff  brings 
error.  Affirmed. 

G.  G.  Bower,  Russell  ft  Coster,  and  Bower 
ft  Bower,  all  of  Balnbrldge.  for  plaintiff  In 
error.  M.  B.  O'Neal,  Donalson  ft  Donalson, 
and  Erie  M.  Donalson,  all  ot  Balnbrldge, 
tor  defendant  In  error. 


BECK,  J.  Hodges,  as  administrator  of 
Alley  Huguley,  brought  suit  against  the 
Stuart  Lumber  Company  to  recover  damages 
tor  alleged  trespass,  which  consisted  in  the 
cutting  of  timbers  on  certain  described  lands. 
There  was  proof  submitted  showing  tbat  the 
defendants  had  cut  and  removed  timber 
of  the  alleged  value.  At  the  conclnsion  of 
tlie  evidence  the  court  directed  a  verdict 
for  the  defendant,  and  the  plaintiff  excepted. 

[1]  1.  Suit  had  been  previously  brought 
against  Sharpe  &  Drake  by  the  plaintiff  in 
the  present  case  to  recover  the  land  from 
which  it  is  alleged  timber  had  been  cut  and 
carried  away.  That  suit  resulted  in  a  ver- 
dict for  the  plaintiff.  Upon  the  petition 
In  that  former  suit  there  was  the  following 
entry:  "Georgia.  Decatur  County.  I  have 
this  day  served  H,  M.  Graham  personally 
with  a  copy  of  the  within  original,  and  T. 


C.  Walnman  by  leaving  a  copy  of  the  within 
original  at  his  most  notorious  place  of  abode 
This  May  8,  1902.  A  W.  Fordham,  Sheriff." 
And  when  this  was  offered  in  evidence  by 
the  plaintiff,  it  was  objected  to  on  the 
ground  that  it  was  irrelevant  and  Immate- 
rial, and  this  objection  was  sustained.  We 
think  the  court  correctly  held  that  the  evi- 
dence was  inadmissible.  The  purpose  of 
offering  the  entry  of  service  in  evidence 
was  to  show  that  the  defendant  in  the 
present  case  was  bound  by  the  Judgment  in 
the  former  suit  of  Hodges,  Administrator,  t. 
Sharpe  ft  Drake,  under  the  provision  of 
the  ClvU  Code,  {  5579,  which  reads  as  fol- 
lows: "A  plaintiff  In  ejectment  may  in  all 
cases  make  the  true  claimant  defendant  by 
serving  a  copy  of  the  pending  action  upon 
him,  and  the  person  so  notified  shall  be 
bound  by  the  Judgment"  But  the  service 
upon  Graham  personally,  or  upon  Walnman 
personally,  was  not  service  upon  the  Stuart 
Lumber  Company,  and  did  cot  make  the 
Stuart  Lumber  Company  a  party  to  that 
suit,  'so  as  to  have  the  effect  of  making  the 
judgment  rendered  in  that  suit  binding  up- 
on the  defendant  in  the  present  suit 

[2]  2.  Nor  did  the  court  err  In  refusing 
to  permit  one  who  was  the  attorney  at  law 
for  the  plaintiff  In  the  other  suit  to  testify 
that  he  had  instructed  the  sheriff  to  serve 
the  defendant  In  the  present  suit 

[3]  8.  The  plaintiff  then  Introduced  the 
following  evidence:  "Amos  Fordham,  sworn 
for  the  plaintiff,  testified:  *I  wrote  that  en- 
try myselt  I  think  I  served  H.  If.  Graham. 
Mr.  Graham  was  working  with  the  Stnant 
Lumber  Company.  I  left  a  copy  with  him; 
he  was  at  his  office  at  Brinson.  the  office  of 
the  Stuart  Lumber  Company.'  C.  S.  Hodges, 
recalled  for  the  plaintiff,  testified:  That 
Graham  was  in  charge  of  the  Stuart  Lum- 
ber Company's  business  as  general  man- 
ager.' "  And  after  this  evld^ice  was  In- 
troduced, the  plaintiff  moved  the  court  "to 
allow  Amos  Fordham,  as  sheriff  of  Decatur 
county,  to  amend  his  original  entry  of  serv- 
ice [the  entry  of  service  Just  quoted]  in  the 
suit  of  Hodges,  Administrator,  v.  Sharpe  ft 
Drake,  so  as  to  show  that  said  service  was 
on  the  Stuart  Lumber  Company  by  serving 
H.  M.  Graham,  the  general  manager."  The 
court  refused  to  allow  the  amendment,  and 
this  is  excepted  to.  Even  if  It  would  liave 
beeu  competent  to  make  an  amendment  of 
this  character  to  the  entry  of  service  by 
one  shown  to  be  in  office  at  the  time  of 
making  the  amendment,  the  court  did  not  err 
in  refusing  to  allow  this  amendment  in  the 
absence  of  proof  that  Fordham  was  at  the 
time  of  the  trial  the  sheriff  of  Decatur 
county.  The  motion  to  allow  Fordham,  "as 
sheriff  of  Decatur  county,"  was  not  evidence 
that  he  was  in  fact  sheriff  at  that  time,  nor 
did  the  fact  that  Fordham  was  sheriff  In 
1902  afford  a  presumption  tbat  be  was  sher- 
iff on  the  14th  day  of  November,  1911,  at 


•Ww  other  cases  sea  sum  tople  and  section  NVHBBR  in  Dee.  Dig.  *  Am.  Dig.  Key-Neift^M  ft/] 
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which  time  tt  was  proposed  to  baye  him 
amend  tlie  wtry  of  serrlce. 

[4]  4.  Having  tailed  to  amend  the  entry 
of  Benrlce  upon  the  petition  In  the  case  of 
Hodges,  Administrator,  t.  Sharps  tt  Drake, 
there  was  no  competent  evidence  In  the  case 
that  Stuart  Lomher  Company  had  been  serv- 
ed with  a  copy  of  that  action,  and,  that 
being  tme,  the  Stnart  Lumber  Company  was 
not  botmd  by  the  verdict  and  judgment 
therein.  Hence  the  Stnart  Lumber  Company 
was  let  Into  Its  defenae*  and  had  the  right 
to  show  that  the  administration  of  Hodges 
was  a  stale  administration,  and  It  was  ac- 
tnally  shown  by  evidence  introduced  tby  the 
defendant  in  this  case  that  the  will  of  Alley 
Hnguley  bad  been  probated  In  the  year  1847, 
that  the  executor  qualified,  and  that  the 
present  administrator,  Hodgee,  took  out  the 
letters  of  administration  in  the  year  1900. 
The  administrator,  Hodges,  testified  that  he 
knows  the  lot  of  land  No.  186  In  the  Twenty- 
First  district  of  Decatnr  county;  that  the 
same  belongs  to  the  estate  of  Alley  Hugn- 
ley;  that  the  same  la  in  the  possesaftm  of 
the  administrator;  that  the  timber  was 
cut  on  this  lot  of  land  by  the  Stnart  Lum- 
ber Company  while  the  lot  was  in  his  pos- 
session as  administrator  In  1908  and  1901; 
that  the  damage  to  said  land  was  the  value 
of  the  timber,  which  he  estimated  to  be 
worth  $1,200,  and  he  knew  how  to  estimate 
timber,  and  knew  the  value  of  the  timber 
at  that  time;  that  at  the  time  that  the 
original  suit  was  brought  for  the  lot  of 
land  he  wab  In  the  turpentine  bustneas,  and 
needed  the  lot  for  turpentine  purposes; 
that  he  got  appointed  administrator;  that 
no  one  asked  him  to  become  administrator; 
that  he  went  to  Wilkes  coun^  to  see  about 
It;  that  he  never  saw  any  of  the  heirs 
of  Alley  Hoguley ;  that  thwe  were  no  debts 
against  the  estate  of  Alley  Hugol^  that  he 
knew  ot  dot  were  there  any  debts  owing  to 
the  estate  of  Alley  Hugnley;  and  that  he 
did  not  know  how  long  Alley  Hnguley  had : 
been  d«id  wbea  he  was  appcdnted  adminis- 
trator. 

When  this  case  was  hare  before,  on  a  bill 
of  exceptions  sued  out  by  this  same  plaintiff 
in  error  to  review  the  Judgment  of  the  court 
bdow  granting  the  d^endant  in  the  present 
case  a  new  trial.  It  was  said.  In  the  course 
of  the  decision  affirming  that  judgment,  that: 
"The  case  turns  upon  the  question  whether 
the  administrator  with  the  vriU  annexed  Is 
vested  with  the  right  to  recover  the  posses- 
sion of  the  land.  If  not,  he  cannot  bring  an 
action  of  trespass.  The  administrator  with 
the  will  annexed  has  all  the  power  of  the 
executor,  except  such  as  arises  from  person- 
al trust  and  confidence.  Civil  Code  [189S]  S 
3300.  When  an  executor  assents  to  a  devise 
or  a  legacy,  aU  interest  ,of  the  estate  in  the 
property  passes  out  of  blm.  The  assent  Is 
generally  irrevocable,  and  this  Is  true  al- 
though the  remalndro  of  the  assets  are  in- 


sufficient to  pay  the  debti.  Watklns  t.  GU- 
more,  121  Ga.  488  [49  8.  B.  088].  After  the 
lapse  of  20  years  there  is  a  presumption  that 
the  executor  has  assttited  to  a  legacy.  Flos- 
Ister  V.  riemister.  83  Ga.  79  [9  8.  E.  724], 
PhUUps  V.  Smith,  119  Ga.  006  [46  8.  B.  <M0]. 
After  the  lapse  of  20  years  It  Is  legitimate  to 
presume  that  all  the  debts  of  the  estate  have 
been  paid.  Coleman  v.  Lane,  26  Ga.  515. 
Should  there  not  be,  also,  after  such  lai»e 
of  time,  a  presumption  that  there  has  been 
a  distribution,  either  In  kind  or  In  money.  If 
the  will  requires  a  sale  and  a  division  of  the 
proceeds?  »  •  •  Certainly  it  must  be  the 
law  that  as  against  a  second  admlnistratioD, 
granted  more  than  20  years  after  the  death 
of  the  decedent  and  the  time  for  final  settle- 
ment under  the  first  administration.  It  is 
legitimate  to  presume,  in  behalf  of  a  pos- 
sessor, that  there  has  been  a  final  settlement, 
and  that  the  right  of  the  legal  representative 
to  recover  bad  passed  out  of  him,  tither  by 
assent  to  legacies  or  sales  in  coidormlty  to 
the  provisions  in  the  will,  or  in  some  other 
way  known  to  the  law,  and  cast  upon  the 
legal  represoatatlve,  whose  appointment  was 
so  long  delayed,  the  burden  of  showing  that 
there  had  been  no  final  settlement  by  bis 
predecessor.  See,  In  this  connection,  Bullock 
V.  Dunbar,  114  Ga.  764,  40  8.  E.  783;  Wool- 
folk  V.  Beatly,  18  Ga.  620;  Danld  v.  Sapp, 
20  Ga.  614.  To  quiet  title  sudi  a  presump- 
tion is  absolutely  necessary."  Hodgea  v.  Stn- 
art Lumber  Co.,  128  Ga.  736,  58  S.  E.  355. 
We  think  that  the  doctrine  here  announced 
is  entirely  sound,  and  an  examlnatlou  of  the 
record  shows  that  the  administrator,  Hodges, 
failed  entirely  to  carry  the  burden  which  this 
decision  declared  rested  upon  him,  and,  hav- 
ing failed  to  carry  the  burden,  he  has  failed 
to  show  that  he  is  entitled  to  recover  in  tbla 
case.  The  Stnart  Lumber  Company  relied. 
In  part,  upon  a  deed  in  this  case  from  Wain- 
man,  which  was  executed  in  the  year  1901, 
b^ore  service  of  a  cctpy  of  the  action  of 
Hodges,  administrator,  against  Sharpe  ft 
Drake  was  effected  uptm  Walnman.  And, 
evea  if  the  entry  of  service  of  tbat  suit 
should  have  been  admitted  to  show  that 
Wainman  was  bound  by  tiie  Judgment  in  the 
Sharpe  &  Drake  Gas^  this  would  not  have 
affected  the  Stuart  Lumbw  Compaii7*s  case, 
or  their  ris^t  to  r^  upcm  the  deed  of  Wain- 
man  for  whatever  It  was  worth. '  But  we  are 
of  ttie  opinion  that,  ilndq^dently  of  tUs 
deed  from  Wainman,  the  Stnart  Lnmba 
Cominny  could  rely  upon  a  defense  that 
Hodges,  as  admiidstntn',  had  no  ri^t,  vwOa 
the  facts  and  circumstances  of  this  ease^  to 
maintain,  as  administrator  (whatever  are  hla 
rights  now  as  a  party  In  possession),  an  ac- 
tion against  them  for  the  recovery  ot  0» 
land  or  any  timber  that  they  may  have  cut 
from  It 

Judgment  aflSrmed.  All  the  Jui^ces  eon* 
cur 
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JAMES  G.  WILSON  MPG.  CO.  v.  OHAM- 
BEKLIN-JOHNSON-DU  BOSH  CO. 

(Saprenu  Goart  of  Qcorsia.    Sept  26,  1013.) 

fS^Uabut  by  the  OourtJ 
L  MsoBArnoi*  Luhb  (H  191,  2S8*)-^obe- 

CLOSTJBB— DKFEWSB— PaOPEBTT    SUBJXOT  TO 

LiBN. 

"Want  of  title  in  the  defendant  to  the 
premisea  on  which  the  lim  la  claimed,  ^Qd  al- 
leged title  in  a  third  person,  who  is  no  party  to 
the  suit,  will  not  bar  an  action  for  foreclosing 
and  enforcing  the  statutory  lien  of  a  material- 
man."  If  the  defendant  "baa  any  interest  in 
the  premises  upon  which  the  lien  can  take  ef- 
fect^ that  interest  is  bound."  Ford  t.  Wilson, 
85  Gft.  109,  11  8.  E.  559;  Porter  t.  Wilder,  ^ 
Ga.  621  (6),  527.  See  Jennings  T.  Huggins, 
125  Ga.  338,  340,  64  S.  Bl  169. 

[Bd.  Note.— For  other  caaea,  see  Mechanics' 
Liens,  Cent.  Dig.  11888,444-446;  Dec  Dis.  « 

Z  Execution  (S  S1*V— Pbopsbtt  Subjxot  to 
Seizubb  and  Salk. 

"Every  lc«al  interest  in  real  and  personal 
property  can  be"  seized  and  aold.  "The  debtor 
and  defendant  will  not  be  permitted  to  deny  the 
title,  or  set  it  np  In  any  one  else."  Pitts  t. 
Hendrix,  6  Ga.  462;  Whatley  v.  Newsom,  10 
6a.  74 ;  Jackson  t.  Graham,  3  Gaines  (N,  Y.) 
188.  An  estate  for  years  may  be  bought  and 
•old  as  any  other  estate.  Clark  t.  Herring,  43 
Ga.  227. 

pBd.  Note.— For  other  cases,  see  Bzeention. 
rent.  Dig.  R  7&-«2.  86.  87;  Dec  Dig.  t  81.*] 

8.  Mbchanios'  Likhs  (I  191*)  —  Propbbtt 

StTBJKCT^LBABEHOLD  ESTATE— "TbUB  OWN- 
ER." 

The  words  "trae  owner,"  as  osed  In  CItU 
Code  1910,  I  88fi2,  prorldlw  for  liens  of  ma- 
terialmm  and  all  petsons  fotnishlng  material 
for  the  Improvement  of  real  estate,  are  snffi- 
cieutly  comprehensive  to  include  the  owner  of  a 
leaaebold  estate,  and  the  Ueni  therein  provided 
for  may  attach  to  the  intereet  of  a  lessee,  who 
haa  an  estate  for  years  in  the  demised  premisea, 
■abiect  to  the  conditions  of  the  lease.  2  Jones 
on  Liens,  |  1272;  Phillips  on  Mechanics* 
Idena,  t  89  :  27  Gyc  80;  20  Am.  &  Eng.  Enc. 
Law.  801,  803;  the  nomerons  caaes  cited  by 
these  anthOTities  in  aopport  of  the  proposition 
announced ;  alao  the  note  to  Cratcber  v.  Block 
in  14  Ann.  Cas.  1029  (19  .  Okl.  246,  91  Pac. 
885).  That  a  laborer  or  mechanic  is  entitled  to 
a  lien  on  whatever  Intoreit  his  employer  had  in 
the  property  at  the  time  the  work  was  done  or 
the  Doaterials  were  famished  has  been  recogniz- 
ed by  this  court  In  a  number  of  cases,  namely: 
Harman  v.  Allen,  11  Ga.  46 ;  Callaway  v.  Free- 
man, 29  Ga.  408,  410;  Breed  t.  Nagle,  46  Ga. 
112  (3);  Walker  t.  Burt,  57  Ga.  20  (2) ;  Gas- 
kill  Davis,  61  Ga.  645  (8) ;  Beppard  v.  Moi> 
rison,  120  Ga.  28,  47  S.  E.  654 ;  Central  of 
Oa.  Ry.  Co.  V.  Shiver,  125  Ga.  218,  63  8.  E. 
610. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  333;  Dec  Dig.  |  191.*] 

4.  Mbchanios'   Libnb  (i   191*)— LXASB— Es- 
TATI  IVB  YBABS— MaTBBIALUAN'B  LIKN. 

In  1910  a  private  corporation  leased  from 
the  owners  thereof  certain  city  lots  for  a  term 
of  21  years,  agreeing  to  pay  specified  annual 
rentals,  and,  after  the  first  year,  all  taxes,  as- 
sessments, insurance  premiums,  and  expenses 
for  repairs,  and  agreeing,  further,  to  tear  down 
the  building  then  on  the  premises,  and  to  erect 
in  its  stead  a  building  in  accordance  with  cer- 
tain plans  and  specifications,  with  the  right  to 
add  fmprovementB  thereto,  or  to  replace  it  with 


a  boIIdlBf  or  hnlldlncB  to  cost  not  less  than  the 
one  replaced,  and  eqnally  adaptable  to  general 
business  purposes ;  also  stipulating  to  keep  tbe 
building  or  buildings  insured  to  three-fourths  of 
their  value  and  for  the  lessor'a  protection,  and, 
should  the  same  be  injured  or  destroyed  by  fire 
or  other  casual^  during  the  term,  to  have  them 
repaired  or  replaced,  and,  at  the  expiration  of 
the  lease,  to  deliver  the  premises  In  good  condi- 
tion to  the  lessors,  the  building  then  on  the 

E remises  to  become  their  property ;  the  lessee 
aving  the  right  to  sublet  the  premises,  provid- 
ed "the  business  to  be  conducted  therein  be  not 
of  en  objectionable  character."  Held,  that  the 
lessee  had  -  an  estate  for  years  in  the  leased 
premises,  and  that  a  materialman's  lien  could 
attach  to  and  be  enforced  against  such  interest, 
subject  to  tile  conditions  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  f  S33;  Dec.  Dig.  {  19L«] 

5.  Nonstjii^Ebbob. 

Under  tite  evidence  for  tbe  plaintiff,  the 
court  etied  in  granting  a  nonsnit. 

Error  from  Soperlor  Court,  Fulton  Coun- 
ty; W.  D.  EIUs,  Jndse* 

Action  by  the  James  O.  Wilson  MannfiBc- 
turing  Company  against  the  Chamberlln-John- 
son-Dn  Bose  Company.  Judgment  fbr  defend- 
ant, and  plalntlfT  brings  error.  ReTersed. 

Leonard  Haas,  of  Atlanta,  for  plalntlS  In 
error.  Smith,  Hammond  &  Smith  and  Dodd 
&  Dodd,  all  ot  Atlanta,  for  defendant  In  er- 
ror. * 

FISH,  a  J.  Judgmmt  reversed. 

ATKINSON  and  HILL^  dlsqnaUfled. 
The  other  Justices  concur. 


a«0  Qa.  670 
PENTON  et  sL  T.  HALU 
(Sniirenie  Court  of  Georgia.    Sept.  2S,  IBia) 

(BpUdbitt  by  tfte  OourtJ 

Rbckivebs  (S  77*)— Custody  of  Pbopbbtt— 
Bailhbnt— REaTOBATJon  TO  Ownbb. 

Where  the  status  of  a  receiver  with  respect 
to  property  which  has  come  into  his  hands  by 
virtue  of  the  receivership  is  that  of  a  mere 
bailee,  equity  will  restore  possession  of  the 
property  to  one  whom  it  has  permitted  to  file 
an  intervention  setting  up  a  claim  thereto, 
where  the  latter  establishes  the  right  of  posses- 
sion and  a  title  superior  to  all  others,  except 
the  owner  of  a  note  and  agreement  of  condi- 
tional sale,  who  has  tbe  legal  title  until  a  bal- 
ance of  the  pntchase  price  Is  paid  by  the  inter- 
vener. 

[Ed.  Note.— For  other  eases,  see  Receivers, 
Cent  Dig.  H  91,  138-144;  Dea  Dig.  |  77.*] 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Action  by  George  R.  Penton  against  Leo 
G.  Hall  and  others  in  which  a  receiver  was 
appointed  and  J.  R.  Hall  Intervened.  Judg- 
ment for  intervmer,  and  plalntUf  and  the 
receiver  bring  error.  Afflmaed. 

Edward  S.  smiott,  of  Savannah,  for  plain- 
tiffs in  error.  Thos.  F.  Walsh,  Jr.,  of  Savan- 
nah, for  defendant  Id  error. 


la  Dec  Dig.  a  Am.  Dig.  Ker-N<t5|fl|5gft*^^le»yv?>ft^[e 


*For  otber  eases  see  same  topio  and  section  NXniBBR 
79S.B^-80 
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HILL,  J.  In  proceedings  broni^  by 
George  B.  Fenton  against  Iieo  O.  HaU  and 
otliera,  a  receiver  was  appointed,  wbo  took 
charge  of  certain  property  as  being  tbat  of 
the  defendants.  By  leave  of  court,  J.  R.  HaU 
filed  an  Intervention,  setting  np  tbat  two 
taorsea  wbicb  tbns  went  into  fba  custody  of 
ttie  receiver  belonged  to  blm,  and  asked  that 
they  be  taken  from  the  custody  of  the  re- 
ceiver and  returned  to  him,  alleging  that 
the  defendants  had  no  Interest,  title,  or  prop- 
erty therein.  Upon  tbe  trial  of  the  Interven- 
tion the  court  directed  a  verdict  finding  the 
two  horses  to  be  the  property  of  the  interven- 
er. A  motton  for  a  new  trial,  made  by  the 
plaintiff  and  the  receiver,  was  overruled,  and 
they  excepted. 

The  only  testimony  introduced  on  the  trial 
was  that  of  the  intervener,  which  was  to 
the  effect  that  he  Iwught  one  of  the  horses 
from  a  named  person,  and  that  It  belonged 
to  him ;  that  be  bought  the  other  horse  under 
a  conditional  sale  agreement,  and  still  owed  a 
portion  of  the  purchase  price  to  tbe  holder 
of  tbe  note  and  agreement;  and  tbat  be  bad 
loaned  the  horses  to  the  defendants.  The 
special  assignments  of  ertot  were  to  tbe  effect 
that  the  intervener  could  not  recover  with- 
out showing  title  in  himself ;  that  as  to  one 
horse  the  evidence  showed  the  title  was  In 
the  bolder  of  the  conditional  sale  agreement ; 
and  that,  possession  being  shown  In  tbe  re- 
ceiver, the  Intervener  was  not  entitled  to 
possession  without  showing  title  in  himself, 
or  a  higher  right  than  the  receiver's,  which  he 
failed  to  do,  having  shown  title  to  a  third 
person.  Under  the  evidence,  one  of  the 
horses  belonged  outright  to  the  intervener; 
and  the  question  is  whether  the  court  was 
authorized  to  direct  a  verdict  in  favor  of 
the  Intervener  for  both  horses,  tbe  legal  title 
to  one  of  them  being  in  a  third  person. 

In  an  ordinary  claim  case,  where  an  exe- 
cution has  been  levied  on  property,  it  has 
been  held  that  "the  interest  which  will  sup- 
port a  claim  under  our  statute  Is  any  Interest 
which  renders  the  property  not  subject  to 
the  levying  fi.  fa.  or  attachment,  or  which 
la  inconsistent  with  tbe  plaintiff's  right  to 
proceed  in  selling  the  property."  Wade  v. 
Hamilton,  30  Oa.  450.  And  see  Hurley  v. 
Epps,  69  Ga.  611 ;  Rowland  v.  Gregg,  122  Ga. 
819.  SO  S.  E.  949.  Under  these  decisions, 
had  the  property  been  levied  on  while  tn  tbe 
custody  of  the  defendants,  for  whom  the  re- 
ceiver was  appointed,  J.  R.  Hall  (the  inter- 
vener) would  have  had  such  an  Interest 
therein  that  he  could  have  arrested  the  pro- 
ceedings by  filing  a  claim  to  the  property. 
Proper^  duly  acquired  by  a  receiver  Is  in 
custodia  legls.  TindaU  v.  Nisbet,  113  Ga. 
1114,  39  S.  E.  450,  55  L.  R.  A.  225;  Wlkle  v. 
Sllva,  70  Ga.  717.  The  receiver,  of  course, 
took  only  such  rights  in  the  property  as  were 
held  by  those  for  whom  he  was  appointed  re- 
ceiver (Molse  V.  Chapman,  24  Ga.  249 ;  Crlne 
V.  Davis,  68  Ga.  138),  and,  according  to  the 


evidence,  the  defendants  were  mere  bailees 
of  tlie  horses,  as  borrowers  from  the  inter- 
vener. Equity,  of  course  will  protect  the  re- 
cover's  poaseaaion  from  nnantborlxed  Inta- 
ference.  Marshall  v.  Lockett,  76  Ga.  289; 
Woodbum  v.  Smith.  96  Ga.  241.  22  S.  Bl  964. 

But  where,  as  tn  this  case^  it  permits  one 
claiming  the  property  to  file  hla  Intervention, 
seeking  to  have  its  possession  restored  to 
him,  and  on  the  trial  It  Is  mads  to  anwar 
that  the  only  right  of  the  recover  la  that 
of  a  mere  bailee^  as  successor  to  the  statu 
of  those  from  whom  he  acquired  the  prop- 
erty, and  tbe  Intervener  further  shows  io 
himself  a  right  of  possession  and  a  superior 
title  as  against  every  one  other  than  tbe 
holder  of  a  note  and  agreement  of  conditional 
sale,  who  retains  the  I^e^  title  pending  tbe 
payment  of  the  balance  of  the  purchase  mon- 
ey by  the  intervener — facts  which  would  be 
sufficient  to  sustain  a  claim  at  law — equity 
will  restore  the  possession  where  it  right- 
fully belongs,  to  wit,  to  the  Intervener.  It 
follows  tbat  tbe  court  properly  directed  a 
verdict  awardli^  the  property  to  the  Inter- 
vener. 

Judgment  affirmed.  All  the  Jnstioaa  con- 
cur. 

a»  Qm.  m 
PBBPLflS  flt  aL  V.  WILSON. 
(Supreme  Court  of  Georgia.    Sept.  26,  1913.) 

(Byftmhiu  by  the  OourtJ 

1.  AppsaIi  Ann  E<bbob  (S  1052*)— Bvejrob  on 
Evidence— Pbejudick. 

By  avil  Code  1910,  8  4212,  it  is  declared: 
"If  the  original  deed  be  lost,  a  copy  from  the 
re^stry.  if  duly  recorded,  shall  be  admitted  in 
evidence  whenever  the  court  is  satisfied  of  the 
fact  of  loss  or  destruction  ;  and  to  this  fact  the 
party  may  be  a  witness." 

(a)  No  question  as  to  the  correctness  of  the 
record  being  involved.  It  la  not  proper,  over 
objection,  to  admit  the  original  record  to  show 
the  contents  of  a  lost  deed ;  but  the  adoiis«on 
of  such  record  will  not  require  a  new  trial, 
where  a  certified  copy  of  the  record  was  enbse- 
guently  introduced  in  evidence  during  tiie  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4171-^77;  Dec.  Dig.  f 
1062.*] 

2.  Advebbk  Possession  ^  79*)— Colqb  or  Ti- 
tle—Shebitt's  Deed. 

A  sheriff's  deed  to  land,  executed  to  one 
wbo  purchases  at  a  tax  sale,  though  not  accom- 
panied by  tbe  tax  fl.  fa.  under  which  the  land 
was  sold,  is  good  as  color  of  title.  Beverly  v. 
Burke,  14  Ga.  70 ;  Burkhalter  v.  Edwarda,  16 
Ga.  im  (2).  696,  60  Am.  Dec  744;  Hester  t. 
Coats,  22  Ga.  66  d).  68;  Sutton  v.  McLood. 
26  Ga.  688  (2) ;  Hanmumd  v.  Crosby,  68  Ot. 
767  (1) ;  Wade  v.  Garrett,  109  Ga.  270.  34  & 
E.  572. 

[Ed,  Note.— For  other  casein  see  Adverse  Poa- 
session,  Cent  Dig.  H  468-462;  Dec  Dig.  f 
79.*] 

S.  APnUL  AND  EbBOB  9  1041*)— PZJUDINGB 
— AHENDUEKTB— HaBIEUSS  EktBOB. 

Even  if  an  amendment  to  the  plaintifTa  pe- 
tition, praying  that  the  defendant  be  required 
to  bring  bis  title  deeds  under  which  he  daimed 
the  land  in  controversy  into  court  to  be  sorren- 
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dered  and  canceled,  ooght  not  to  have  been  al- 
lowed. Its  allowance  was  not  error  Tequirinit  a 
reversal,  where  the  Inry  did  not  find  In  fim>r 

of  auch  cancellation,  and  the  court  did  not  de- 
cree that  the  deeds  be  canceled. 

[Ed.  Note.—For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  4106-4109;  Dec  Dig.  i 
1041.*] 

4.  AssiomcBiiTS  or  Ebbob— EviDsnts— Veb> 

DIOT. 

The  other  asslgnownta  of  error  are  with- 
oDt  merit,  the  evidence  reqoired  a  Terdict  for 
the  plaintiff,  and  the  court  did  not  err  in  re- 
fusing a  new  trial. 

Hbnor  from  Superior  Conr^  Mnnay  Gmin- 
t7 ;  A.  W.  Flte,  Judge. 

Action  between  WllUam  Peeples  and  others 
and  W.  B.  Wilson.  Judgment  for  the  latter, 
and  tbe  former  bring  enor.  Afllrmed. 

C  N.  King  and  W.  W.  Samidw,  both  of 
Spring  Place,  for  plalntUfs  In  error.  Mad- 
dox,  McCamy  &  Sbnmate^  of  Dalton,  and 
R.  m.  Steed,  of  Spring  Plac^  for  defendant  in 
error. 


HIIA  Jndgmatt  affirmed. 
JoBticea  ooncor. 
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munities  of  dtisens  of  the  United  States;  nor 
shall  any  state  deprive  any  person  of  life,  liber- 
ty, or  property  without  due  process  of  law,  nor 
deny  any  person  within  its  Jurisdiction  the  equal 
protection  of  tbe  laws."  The  part  of  the  Code 
aecUon  under  consideration  appUea  a  like  to  all 
ioBurance  compaoles  doing  budneas  In  this 
Btate,  domestic  as  well  as  foreign. 

[EA.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  «153ft-1539;  Dec.  Dig.  §  618;*  Con- 
stitutional lAW.  Cent  Dig.  S8  625-618.  710, 
926-927 ;  Dm:.  Dig.  ||  206,  249,  305.*] 
2.  ConBTrrunonAx.  Law  (|  809*>— **Ddx  Pbo- 
CB88  or  I4I.W"— Sebticb  or  Pbocess. 

CiT.  Code  1910,  {  2564,  provides  that,  in 
an  action  of  the  character  referred  to  in  the 
preceding  note,  service  may  be  perfected  upon 
the  Insusance  company  by  uaving  a  copy  of  the 
petition  or  writ  where  the  agency  or  place  of 
doing  busiDess  was  located  In  the  county  at  the 
time  the  cause  of  action  accrued,  or  tbe  contract 
waB  made  out  of  wbich  tbe  same  arose.  Thii 
provision  of  the  Code  section  is  unconstitution- 
al, because  violative  of  the  due  process  claiise  of 
both  the  state  and  federal  Constitutions.  One 
of  the  essential  elements  of  "due  process  of 
law,"  to  which  every  one  la  entitled  before  he 
can  be  lawfully  deprived  of  his  property,  ia  no- 
tice of  the  procedure  against  him.  Tbia  notice 
must  not  be  dependent  upon  chance,  and  must 
at  least  be  such  as  with  reasonable  probability 
will  apprise  him  of  the  pendency  of  the  pro- 
ceeding. McElreath  of  the  Constitution  of 
Georgia,  I  1104 ;  8  Words  and  Phrases,  2227 
et  aeq.  Manifestly,  leaving  a  copy  of  the  peti- 
tion or  writ  at  the  place  where  the  insurance 
company  had  formerly  an  agency  or  place  of 
doing  business  in  a  county,  but  where  the  com- 
pany had  no  agent  or  place  of  doing  business  at 
the  time  of  the  bringing  ctf  the  suit,  cannot  be 
such  notice  ai  In  this  reapect  will  conatitute  doe 
procesa  of  law. 

[Ed.  Note.— For  other  cases,  see  Oonatitotion- 
al  Law.  Gent  Dig.  H  929,  030;  Dec.  &$.  | 

For  other  definitions,  see  Words  and  Phiaaei, 

vol  3,  pp.  2227-2256;  vol.  8.  p.  7644.] 

S.  iKSDBAnCB  (I  626*)  —  AonoiTs  AOAINSr 
COICFANIES— SeBVICB  OT  PbOCESS. 

An  action  was  brought  against  a  foreign 
Insurance  company  on  a  fire  policy,  in  the  su- 
perior court  of  tbe  county  wherein  an  agent  and 
place  of  doing  businen  were  located  when  the 
policy  was  issued  and  the  cause  of  action  arose 
thereon:  there  being;  however,  no  agent  or 
place  of  doing  business  in  such  county  at  the 
time  the  auit  was  instituted.  The  petition  al- 
leged that  the  defendant  ccnnpany  had  dnly  ap- 
pointed and  authorised  a  named  person  resident 
in  another  county  of  the  state  to  acknowledge 
or  receive  service  of  process  and  upon  whom 
process  might  be  served  In  suits  against  the 
company.  A  second  original  and  process  there- 
on were  issued  by  the  clerk  of  the  court  in 
which  the  suit  waa  brought,  for  the  county  tn 
which  such  agent  resided,  the  process  being  di- 
rected to  the  sheriff  and  his  deputies  of  that 
county;  and  such  agent  was  there  dulf  served, 
and  the  second  original  and  process,  with  entry 
of  service,  were  duly  returned  to  the  court 
wherein  the  suit  waa  pending.  Eeld,  that  this 
constituted  legal  service  upon  the  defendant,  and 
that  a  motion  to  dismiss  the  case  for  want  of 
lawful  service  was  property  denied.  See  Deve- 
reux  V.  Atianta  Railway,  etc..  Co.,  Ill  Ga.  856, 
36  S.  B.  939,  wherein,  as  the  record  filed  in 
this  court  shows,  service  was  perfected  in  ex- 
actly the  same  way  as  in  the  case  at  bar ;  also 
Ga.  etc.,  Co.  v.  Bennefield,  138  Oa.  670,  76 
8.  E.  981,  and  cases  cited.  There  was  no  rul- 
ing made  in  the  caae  of  United  States  Caanalty 
Co.  y.  Newman,  187  Ga.  447,  73  S.  G.  667. 
which  conflicts  with  what  we  dow  bold.  In  that 
'  case  no  question  was  made  as  to  the  coustitu- 
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JBFFBBSON  FIBID  INS.  GO.  OF  PHIL- 
ADELPHIA T.  BBACKIN. 
(Supreme  Gonrt  of  Georgia.  Oct  2;  1918.) 

(Syllabiu  by  the  Court.) 
1.  iNsnBANCE  (§  618*>— CoNarmmoNAL  Law 

(il  206,  249,  306*)  —  Vbnub  of  Actxonb 

AoAiNar  CouPANixa  —  Statdtobt  Pbovi- 

aiONB— DuK  Pbocksb  or  Law  —  Pbivilxges 

or  CmzENS — Equal  FaoTEonon  or  Laws. 
Civ.  Code  1910,  {  2563,  provides  that  auit 
upon  any  demand  against  an  insurance  com- 
pany having  agencies  or  more  than  one  place  of 
doing  business  in  this  state  may  be  brought  in 
a  county  where  an  agent  or  place  of  doing  busi- 
ness of  the  company  was  located  at  the  time  the 
cause  of  action  accrued,  or  tbe  etntract  was 
made  out  of  which  said  cause  of  action  arose, 
although  the  company  may  have  no  agent  or 
place  of  doing  business  in  such  county  at  the 
time  the  action  is  instituted.  £«Id: 

(a)  That  thla  portion  of  said  section  is  not  in 
conflict  with  the  provision  of  the  Constitution 
of  this  state  requiring  that  all  civil  cases,  other 
than  those  specifically  excepted^  shall  be  tried 
in  the  county  where  the  defendant  resides. 
Davis  V.  Central  R.,  etc.,  Co.,  17  Ga.  323 :  Ga. 
R.,  eta,  Co.,  52  Ga.  410  (2);  Merritt  v.  Cotton 
States  Life  Ins.  Co..  65  Ga.  103,  110;  Savan- 
nah, etc.  By.  Co.  v.  Atkinson,  94  Ga.  780-783, 
21  S.  E.  1010;  Gilbert  v.  Ga.  R.,  etc..  Co..  104 
Ga.  412  (2),  416,  30  S.  E.  673 ;  Ga.  R.,  etc., 
Co.  V.  Bennefield,  138  Ga.  670,  76  S.  E.  98L 
The  cases  of  Empire  State  Insurance  Co.  v. 
Collins,  64  Ga.  376,  and  Atianta  Home  Insur- 
anceCo.  t.  TnlUa.  99  Ga.  225.  25  9.  B.  401. 
were  commented  on  and  explained  in  Peters  t. 
Queen  Inanranee  Otk,  137  Ga.  440.  7S  S.  D. 
664. 

(b)  It  follows  that  the  portion  of  the  Code 
section  above  referred  to  does  not  contravene 
the  declaration  in  the  Constitutitm  of  this  state 
that  no  person  shall  be  deprived  of  projierty  ex- 
cept by  due  process  of  law. 

(c)  Nor  la  ft  In  conflict  with  the  clause  at  the 
Constitution  of  the  United  States  which  de- 
clares:  "No  state  shall  make  or  enforce  any 
law  which  ^all  abridge  the  privileges  and  im- 

*rvr  stber  eases  see  same  toplo  and  saotloa  NUMBER  In  Deo.  Dig.  4  Am.  Dig.  Ksr-N&.'ai^  ^itt^hiM^^ 
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tlonallty  of  tlu  prortaloB  In  CHt.  Code  1910,  I 
2564,  for  effecting  seirlee  by  leaving  a  eoj^  m 
the  origioal  suit  and  process  at  tlie  agencr  or 
place  of  doing  bosinees  of  a  def^dant  insurance 
company  at  the  time  of  the  making  of  the  con- 
tract out  of  which  the  tnit  arose,  and  therefore 
it  was  said  that,  as  the  statute  provided  a  plain 
method  of  perfecting  seirice  in  tiie  county  where 
the  suit  was  brought,  there  was  no  neceBsitjr  or 
author!^  for  the  issaance  of  a  second  original 
for  sernce  npon  the  person  resident  in  another 
count;,  who  had  been  designated  by  the  defend- 
ant company  as  its  agent  and  attorney  upon 
whom  service  could  be  made.  As  we  have  now 
held  such  method  of  service  not  to  be  lawful, 
there  is  a  necessity,  aa  was  held  In  Devereux  t, 
Atlanta  Railway,  etc.,  Co.,  aupra,  that  service 
be  perfected  by  the  issuance  of  a  second  original, 
as  was  done  in  the  present  case. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  $  1672;  Dec  DtsTl  e2&»] 

Evans,  P.  J.,  dissenting. 

Error  from  Superior  Conrt,  Decatur  Conn* 
ty;  Frank  Park.  Judga 

Action  by  J.  B.  BracUn  against  the  JeCFer- 
son  Fire  Insarance  Company  ot  Philadelphia. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed, 

Smith,  Hammimd  &  Smltti,  of  Atlanta, 
for  plaintiff  In  error.  T.  8.  Hawea,  of  Bain* 
bridge,  for  defendant  in  enor. 

FISH,  OL  J.  Judgment  afflxmed.  Tbe  oth- 
er Justices  concur,  except 

BVANS,  P.  J.  (dissenting).  I  cannot  agree 
that  tbe  Leglfdatare  may  constltatlonaUy 
enact  that  the  venue  of  an  action  against 
a  corporation  may  be  located  In  a  county 
other  than  where  the  corporation  is  doing 
business  at  the  time  suit  is  filed.  I  agree 
that  the  Legislature  may  fix  the  residence 
of  a  corporation  which  it  creates,  but  this 
privilege  and  right  la  subordinate  to  the  con- 
stitutional command  that  suits  (vrlth  certain 
exceptions)  must  be  located  In  the  county  of 
the  defendant's  residence^  The  Legislature 
may  declare  a  corporation  to  be  a  resident 
of  a  county  where  it  Is  engaged  in  business 
at  the  time  of  the  suit,  but  cannot  declare 
a  corporation  to  be  a  rodent  of  a  county 
for  purposes  of  suit,  where  it  neither  has 
property  nor  agency  or  agent,  nor  Is  en- 
gaged In  transacting  any  bnalness^  without 
violating  the  GoiksUtotton, 


a40  Oa.  SIT) 

BROTHERS  et  aL  v.  HORNR 
(Supreme  Court  of  Georgia.    Sept  27,  UlS.) 

1.  Etjdxnce  (S  696*)— Deobei  or  PBOofi— Na- 
TUBB  or  Action. 

"In  all  civil  cases  the  preponderance  of 
testimony  Is  considered  sufficient  to  produce 
mental  conviction.  In  criminal  cases  a  greater 
strength  of  mental  conviction  is  held  necessary 
to  justify  a  verdict  of  guilty."  Civ.  C!ode  1910, 
S  5730. 

(a)  Trover  being  a  civil  case,  a  prepoudprance 
of  evidence  in  favor  of  the  plaintiff  ia  sufficient 


to  antborlM  a  recovery,  although  Che  conten- 
tion of  the  plaintiff  be  that  the  defendant  came 
into  possession  of  the  property  soed  for  by 
committing  a  crime.  Atlanta  Jonmal  v.  May- 
son,  92  Ga.  640. 18  S.  E.  1010,  44  Am.  St  Rep. 
104 ;  Drakeford  v.  Adams,  88  Oa.  722,  26  S. 
E.  833. 

(b)  The  court  in  such  a  case  having  correctly 
instructed  the  jury  as  to  the  meaning  and  ap- 
plication of  the  rule  of  preponderance  of  evi- 
dence, It  was  not  cause  for  a  new  trial  to  re- 
fuse a  written  request  to  give  a  charge  to  the 
effect  that,  before  the  plaintiff  could  recover, 
the  evidence  must  be  sufficient  to  establish  the 
crime  and  that  the  defendants  committed  it  not 
beycoid  a  rrasonaUe  doub^  bat  to  the  reason- 
able satisfaction  of  tbe  Jury. 

[Ed.  Note.— For  otiier  cases,  see  Oridenee^ 
Cent  Dig.  H  2440-2448:  Dee.  Dig;  |  69&*] 

2.  Tboveb  and  CoirvKBsioif  ({  2S*)— Febsoks 
Liable— Stolen  Pbopbett— CoNsPinAcr. 

If  two  persons  conspire  to  steal  certain 
personalty,  and  one  of  them  actually  commits 
the  larceny,  while  the  other  Is  present  idding 
and  abetting  the  theft  in  pursuance  of  the  con- 
spiracy, both  are  liable  in  trover  brought  by 
the  owner  against  them ;  and  the  fact  that  tlie 
abettor  never  takes  actnal  possession  ot  the 
stolen  property,  or  any  portion  thereof,  but  all 
of  It  is  appropriated  to  his  own  use  by  the  one 
who  actually  commits  the  theft,  does  not  re- 
lieve the  abettor  from  liability  in  trover  for  all 
of  the  stolen  property.  Bee  Merehants*,  Mo, 
Transportation  Co.  v.  Hoore.  124  Qa.  482.  62 
S.  E.  802,  wherein  it  was  held:  "Any  dUtinet 
act  of  dominion  wrongful^  asserted  over  an- 
other's property  In  denial  ox  his  ri^t,  or  inooni* 
sistent  witii  It,  Is  a  ^oonveislon.'  It  Is  unnec- 
essary to  show  that  tiie  defendant  applied  It  to 
his  own  use,  if  he  ezerdsed  dominion  over  it 
in  defiance  of  the  owner's  right,  or  in  a  man- 
ner inconsistent  with  it  It  is  in  law  a  convex 
sion,  whether  It  be  for  his  own  or  any  othet's 
use.  The  Instmetiona  on  tttis  theory  of  the 
case  were  not  erroneous  for  any  reason  as- 
signed. 

[Ed.  Note.— For  otiier  cases,  see  Trover  and 
Conversion,  <3ent  Dig.  H  178-180;  Dee.  Dig.  | 
26.* 

For  other  definitions,  see  Words  and  Phrases, 

voL  2,  pp.  1662-1670;  voL  8,  p.  7618.1 

3.  Tbial  (H  194,  2S2*V-DuTT  to  Paonuca— 
Effect  of  Failubb— iNSTBUcnoNS. 

The  following  instruction  was  given  to  the 
jury:  "The  defendant  Wilson  contends  that 
the  diamood  introduced  in  evidence  is  not  the 
diamond  of  the  plaintiff,  but  Is  the  diamond  he 
received  from  one  Rembert  *  *  *  I  charge 
you  *  •  •  that  if  he  chooses  to  rely  npon 
his  own  evidence,  and  not  produce  the  witness 
Rembert  If  within  his  iMwer,  the  presumption 
of  law  is  that  Rembert  would  not  so  swear  if 
he  were  here:  the  presumption  is  against  him, 
and  you  would  consider  that  as  a  circumstaBce 
in  determining  whether  or  not  he  is  liable  ia 
this  case."  The  judge  then  read  to  tiie  jury 
Civ.  Code  1910.  {  87^  whkh  la  as  foUows: 
"Where  a  party  has  evidence  In  his  power  and 
within  his  reach,  by  which  he  may  repel  a  claim 
or  charge  against  him,  and  omits  to  produce  it 
or,  liaving  more  certain  and  satisfactory  eri- 
dence  in  his  power,  relies  on  that  which  Is  of 
a  weaker  and  inferior  nature,  a  presumption 
arises  that  the  charge  or  claim  is  well  founded ; 
but  this  presumption  may  be  rebutted."  It  ap- 
peared on  the  trial  that  Rembert  was  not,  at 
tbe  time  of  the  trial,  a  resident  of  the  connty 
of  Whitfield,  where  uie  case  was  tried.  That 
was  no  positive  evidence  as  to  where  he  resided, 
though  a  witness  for  the  plaintifl  testified  that 
he  thought  Rembert  was  then  in  Atlanta;  but 
it  docs  not  appear  that  Wilson  knew  where 
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Rembert  tlien  resided.  It  furtiwr  appeared  that 
Wilson  oa  previdns  trlsls  where  the  ownership 
of  the  diamond  was  in  issue,  stated  that  be  got 
it  from  Rembert.  The  presumption  against  a 
party  for  withholding  or  suppressing  evidence 
witUn  his  control  or  reach  is  not  one  of  law, 
but  of  fact.  Savannah,  etc,  R.  Co.  v.  Gray, 
77  Ga.  440,  3  S.  E.  1S8.  citing  Starkle's  Brl- 
dence,  480.  See  Welnkle  t.  Brunswick,  etc.,  R. 
Co..  107  Ga.  367  (4),  372.  83  S.  E.  471.  There 
was  nothing  to  show  tliat  Rembert  was  in  any 
way  under  the  power  and  control  of  the  defend- 
ant Wilson,  or  that  as  a  witness,  if  he  were 
accessible  at  aU,  he  was  not  as  much  so  to  the 

filaintiff  as  to  Wilson.  It  was  therefore  revers- 
ble  error,  as  to  Wilson,  to  read  the  Code  sec- 
tion to  the  jury.  Anderson  v.  Southern  Ry.  Oa, 
107  Ga.  600  €2),  60&  33  S.  B.  614;  Central  Ss. 
Co.  T.  Bernstein,  113  Qa.  175  (5),  180;  88  sTk 
394. 

Moreover,  the  Instruction  was  erroneous  for 
the  reason  that  it  informed  the  jury,  in  effect, 
that  the  testimony  of  the  defendant  Wilson  was 
of  a  weaker  and  inferior  nature  than  the  testi- 
mony of  Rembert  would  have  been,  had  he  tes- 
tified in  the  case. 

[Ed.  Note.--Por  other  cases,  see  Trial,  "Qent 
IHg.  H  41S,  436,  439-441,  446-464,  466-466. 
rWS,  596-612 ;  Dec.  Dig.  §§  194.  252.*] 
4.  EXOBPTIONB— IlTSTEVOnOH& 

The  exceptions  to  other  instructionB  were 

not  meritorions. 

6.  Tbotob  and  Convbbsion  (S  40*)— Reqvi 

8im  OF  AOTXOIV— POSSBSSION. 

There  was  no  evidence  that  the  defendant 
Brothers  was  ever  in  possession  of  any  of  the 
jewelry  for  wliich  the  action  was  brought ;  aor 
was  there  any  evidence  connecting  Urn  with  its 
theft,  snffldent  to  authorise  a  verdict  against 
him. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion.  Gent  Dig.  H  232-244;  Dec.  Dig.  { 
40.*] 

6.  BiOHT  TO  Niw  Tazax.. 

Both  defendants  should  have  baoi  granted 
a  iww  trlai 

Error  from  Superior  Oonrt,  Wliitfleld  Coun- 
ty; A.  W.  Flte,  Judge. 

Actloil  by  Mrs.  M.  H.  Home  against 
Frank  Broths  and  others.  Jndgmait  for 
plaintiff,  and  deCendanta  bring  enor.  Re- 
versed. 

Bfaddox,  HcCamy  A  Shumate,  of  Dalton, 
for  plalntUb  in  «vor.  M.  a  Tarver,  of 
Dalton,  for  defendant  in  error. 

FISH,  a  J.  Judgment  reversed.  All  the 

Justices  concur; 

(1»  Oa.  «14)  ^"^^ 

SE3>LMETE  v.  CITY  OF  FITZOSRAU). 
(Sapreme  Court  of  Georgia.    Sept  27,  1918.) 

(SvUahiu  by  the  CourtJ 
BiJOTBiorrr  (|  19*)- Bleotbic  Light  Wibes 

— DxracnvK  ilNSiRLATioN— Death— Action 

— PcrrrioN. 

^er^a.  Sedlmeyr  Instituted  suit  against  the 
dty  of  Fitzgerald  for  damages  on  account  of 
the  homicide  of  her  16  year  old  unmarried  son, 
on  whom  she  was  dependent,  and  who  contrib- 
nted  BubstantiaUy  to  her  support,  alleging  in 
sabstance  as  follows:  The  defendant  owned 
and  operated  an  electric  light  system,  and  main- 


tained certain  electric  wires  stretched  on  poles 
along  a  designated  alley.  20  feet  and  4  inches 
above  and  parallel  with  the  ground,  which  wires 
on  a  designated  day  were  heavily  charged  with 
electrici^.  J.  J.  Terry  owned  a  honse,  20  feet 
high,  which  be  decided  to  remove  to  a  new  loca- 
tion, and  in  order  to  do  so  It  was  necessary  to 
cross  the  alley  at  a  designated  place.  He  ob- 
tained permission  from  the  defendant,  through 
its  mayor,  "who  was  authorised  to  grant  sucti 
permission,"  to  move  the  house  across  the  al- 
ley to  a  new  location.  Plaintiff's  son  was  em- 
ployed by  Terry's  contractor  as  a  common  la- 
borer to  assist  m  moving  the  house.  In  moving 
the  house  across  the  alley,  the  chimney  came 
in  contact  with  the  wires,  and  it  became  neces- 
sary to  lift  them  over  the  chimney.  The  con- 
tractor fnmisbed  plaintiff's  son  with  a  wooden 
stick,  about  8  feet  long,  and  directed  l^im  to  go 
upon  the  honse  and  lift  the  wires  above  the 
chimney.  He  proceeded  to  execute  the  com- 
mand, and  touched  the  wires  with  the  stick,  re- 
leasing them,  whereupon  they  rebounded  and 
came  In  contact  with  him,  and  an  electric  cur- 
rent passed  through  his  body,  killing  him  in- 
stantly. The  wires,  at  the  place  of  the  catas- 
trophe, were  not  Insulated  at  all;  the  insula- 
tion having  rotted  or  worn  off,  and  having  been 
permitted  to  exist  In  such  condition  for  a  sufB- 
dent  length  of  time  to  bring  notice  home  to  the 
ci^  of  the  defective  condition.  They  had  been 
permitted  to  remain  with  the  same  insulation 
from  the  time  they  were  Insulated  in  1800  until 
1900,  without  any  inspection  or  repairs.  If  the 
wires  had  been  properly  insulated,  the  Injury 
could  not  have  occurred.  Ordinary  inspection 
by  the  city  would  have  disclosed  the  defective 
Insulation  of  the  wirea  The  dangerous  condi- 
tion of  the  wires  left  without  insulation  was  the 
proximate  cause  of  the  injury.  Plaintiff's  son 
was  inexperienced  and  unacquainted  with  the 
dangers  Incident  to  electricity,  and  of  coming 
in  contact  with  wires  of  an  electric  plant,  and 
conld  not  by  the  exercise  of  ordinary  care  have 
known  that  It  was  dangerous  for  him  to  touch 
the  wires  with  a  wooden  stidk,  when  the  de- 
fendant's wires  were  In  the  condition  In  which 
tbey  were  afterwards  ascertained  to  be.  HM: 

1.  The  petition  as  amended  set  forth  a  cause 
of  action,  and  was  not  subject  to  general  de- 
murrer. See  Atlanta  Con.  St  Ry.  Co.  v, 
Owlngs,  97  Ga.  663,  25  S.  E.  377,  S3  L.  R.  A. 
788;  Denson  v.  Ga.  Ry.  &  EL  Co.,  136  Ga. 
132.  68  S.  E.  1113;  Shearman  &  Redfield  on 
Negligence,  i  698 ;  Minneapolis  Qen.  EL  Go.  v. 
Gronon,  166  Fed.  651,  92  C.  C.  A.  346,  20  L 
R.  A.  (N.  S.)  816;   Cyc.  475  (III). 

2.  The  several  groouds  of  speaal  demorrc* 
were  met  by  amendment 

[Ed.  Note.— For  oOier  eases,  see  Elleetrldty, 
Cent  Dig.  I  11;  Dec.  Dig.  {  lO.*] 

Beck,  J.,  dissenting. 

Error  from  Superior  Court,  Bct  Hill  Gonn- 
ty;  W.  F.  George,  Judge. 

Action  by  Bertha  Sedlmeyr  against  the 
City  of  Fitzgerald.  From  an  order  sustain- 
ing a  demurrer  to  tbe  petition,  plaintiff 
brings  error.  Reversed. 

Max  iBBLac,  of  Bnmswicik,  for  plaintUf  to 
error.  Elkins  &  Wall,  of  Fltsgerald,  for  de- 
fendant In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  BECK,  J.,  dis- 
senting. 
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79  SOUTHBASTBBN  BBFOBTBB 


(l»  Oa.  586) 

ABNOLD  OBOCBRT  00.  t.  SHACKEL- 
FORD. 

(Saprame  Court  ot  Georgia.    Sept  24,  1918.) 

(Bvttabiu  &tr  t\e  Oo«r(J 

1.  LnrtTATioK  OP  AcnoNB  m  21,  29«)— COH- 
tbactb— accouh^acxiohb  bt  tbusibk  ih 
Bahebuptot. 

The  Btatnte  of  Umltatloiu  for  the  iutl- 
tntion  of  actioiu  on  open  acconnta  or  for  breach 
of  coDlract.  express  or  implied,  as  set  forth  ta 
the  CItU  Code  1910,  ||  4362,  4368.  does  not  ap- 
ply to  an  action  by  a  trustee  in  bankruptcy, 
under  section  60b  of  the  Bankruptcy  Act  (Act 
July  1,  1898,  c.  541,  30  Stat  562  [U.  S.  Comp. 
St  1901,  p.  8445]),  against  a  transferee  for 
value  of  goods  received  from  the  bankrupt  in 
payment  of  a  pre-existing  debt  leaa  than  four 
months  prior  to  tlie  filing  <ji  the  petition  in 
bankruptcy. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Cent  Dig.  H  90-99,  662;  Dee.  Dig.  K 
21,  29.*] 

2.  Banebuptct  «  298*)— Baitkbupt'b  Tbus- 
TEi>— Actions— IlzuiTATions. 

The  Bankruptcy  Act  (July  1,  1898,  c.  541, 
30  Stat.  644  [U.  S.  Comp.  St  1901,  p.  34181), 
which  conferred  upon  trustees  in  bankruptcy 
the  right  to  institute  actions  of  the  character 
mentioned  in  the  preceding  note,  also  fixed  a 
statute  of  limitationB  applicable  to  such  caaes. 

(a)  The  action  was  not  barred. 

[Ed.  Mote.— For  other  caws,  see  Bankruptcy, 
Gent  Dig.  U  480-443;  Dea  Dig.  |  29&*] 

Error  from  Superior  Court,  Clarke  County; 
C.  B.  Brand,  Judge. 

Action  by  T.  3.  Shackelford,  trustee, 
against  the  Arnold  Groc^y  Company.  Judg- 
ment for  plalnttfF,  and  defendant  brlnga  er- 
ror. Affirmed. 

On  March  16,  1907,  upon  an  Involuntary 
petition  in  bankruptcy,  T.  H.  Wofford  upon 
his  admission  of  Insolvency  was  adjudged  a 
bankrupt.  T.  J.  Shackelford  was  duly  ap- 
pointed trustee.  On  February  8,  1907,  the 
Arnold  Grocery  Comitany  received  from  Wof- 
ford various  and  sundry  dry  goods,  clothiufi; 
hats,  etc.,  from  his  stock  of  mardbandlse  In 
settlement  of  a  pre-ezlstlng  debt  Before  the 
estate  In  bankruptcy  was  closed,  ttae  trustee 
filed  a  suit  in  the  superior  court  against  the 
Arnold  Grocery  Company  on  March  4,  1911, 
for  the  recovery  of  the  aUeged  value  of  the 
goods,  on  the  ground  that  the  transfer  of  the 
goods  was  preferential  and  fraudulent  as 
against  the  creditors,  and  void  under  the 
bankrupt  act  The  defendant  filed  an  answw, 
wUdi,  so  fiw  as  material  to  be  stated,  al- 
leged "that,  as  more  than  four  years  have 
^psed  between  said  date  (the  date  of  trans- 
fer, February  8,  1907)  and  the  time  of  the 
filing  of  this  suit,  said  dalm  of  trustee.  If 
any  ever  existed,  became  barred  by  the  stat- 
ute of  limitations,  and  this  defendant  pleads 
that  ftct  in  bar  of  the  plaintiff's  cause  of 
action  in  this  case,"  When  the  case  came 
on  for  trial,  it  was  submitted  to  the  Judge  for 
decision,  without  the  intervention  of  a  Jury, 
on  an  agreed  statement  that  the  facts  were 
to  the  effect  above  stated,  and  that  settlement 


of  the  account  by  delivery  of  the  goods  con- 
stituted a  pr^rence  voidable  under  flie 
bankrupt  act»  if  the  action  was  brought  with- 
in the  proper  time.  Judgment  was  rendered 
against  the  plea,  setting  up  the  bar  by  the 
statute  ctf  limitations,  and  in  favor  of  the 
plaintiff  for  the  amount  aet  forth  in  the 
agreed  statement  of  fiicts.  The  defendant 
excepted. 

Cobb  &  Erwln,  of  AQens,  for  plaintiff  in 
error.  O.  A.  Johns,  of  Winder,  for  def aid- 
ant In  error. 

ATKINSON,  J.  [t]  L  The  defendant  be- 
low, who  became  the  plaintiff  In  error  In  the 
Supreme  Court,  contends  that  under  the 
statute  of  limitations  of  this  state  (Civil  Code, 
U  4362,  4368).  more  than  four  years  having 
intervened  between  the  date  of  the  transfer 
of  the  goods  and  the  date  of  the  commence- 
ment of  the  action  by  the  trustee  for  the  re- 
covery of  their  value,  the  action  was  barred. 
The  plaintiff  below,  who  became  the  defend- 
ant in  error,  Insisted  that,  on  account  of 
the  provision  of  section  lid  of  the  bankrupt 
act  of  1898,  **Suite  shall  not  be  brought  by  or 
against  a  trustee  of  a  bankrupt  estate  sub- 
sequent to  two  years  after  the  estate  has 
been  dosed,"  the  trustee  was  not  barred.  In 
the  brief  of  counsel  for  plaintiff  in  error  it 
was  steted  that  the  question  for  dedslon  Is 
whether  the  suit  Instituted  by  the  trustee 
Is  barred  under  the  four-year  limitation  act 
of  the  state  statute,  or  whether  the  trustee 
has  two  years  after  the  closing  of  the  estate 
In  which  to  bring  suit,  regardless  of  the  run- 
ning of  the  state  statute  of  limltatlona,  and 
regardless  of  the  length  of  time  that  mar 
Issue  before  the  estate  is  closed.  This  was 
conceded  in  the  brief  of  the  plaintiff  in  error 
te  be  the  only  question  involved,  and  no 
other  was  discussed.  Civil  Code,  S  4362, 
declares:  "All  actions  upon  open  account,  or 
for  the  breach  of  any  contract  not  under  the 
hand  of  the  party  sought  to  be  dkarged,  w 
upon  any  implied  assumpsit  or  undertaking, 
shall  be  brought  within  four  years  after  the 
right  of  action  accrues;"  and  section  4S68 
ctedarea:  "All  other  actions  upon  contracts 
express  or  implied,  not  hereinbefore  provided 
for,  must  be  brought  within  four  years  from 
the  accrual  of  the  right  of  action."  Hie 
Umltatlons  for  the  InaUtatlon  of  actions  pro- 
vided for  by  these  atatntea  <tf  the  state  do 
not  apply  to  the  present  case.  The  Arnold 
Grocery  Company  bought  the  goods  In  pay- 
ment of  a  pre-existing  debt,  and  conseqnoiUr 
there  was  no  contract,  either  express  or  Im- 
plied, to  pay  for  them.  It  was  not  suggested 
that  the  portihaae  was  made  to  defraud  cred- 
itors, or  for  other  reasons  tttat  it  was  vtrid 
at  common  law  or  under  the  statutes  of  this 
8tat&  The  action  was  therefore  in  no  sense 
upon  the  open  account,  or  for  breach  of  ex- 
tract, dttier  exin-ess  or  Implied,  and  would 
not  be  barred  under  state  law  as  embodied 
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In  the  above  sectlona  of  the  Code.  Except 
for  the  Bankruptcy  Act,  the  trustee  could 
have  had  no  action  on  account  of  the  pnn^hase 
of  these  goods  by  the  Arnold  Grocery  Com- 
pany.  That  act  contained  provisions  under 
which  the  trustee  was  authorized  to  sue  the 
Arnold  Grocery  Company  for  the  ralue  of  the 
goods,  merely  by  reason  of  the  fact  that  the 
transfer  was  made  within  leas  than  four 
months  from  the  flUng  of  the  petition  in  bank- 
mptcy,  notwithstanding  it  was  made  in  pur- 
suance of  a  sale  in  payment  of  a  pre-exist- 
ins  debt,  which  was  in  other  respects  valid. 

[2]  2.  It  was  declared  in  section  60b  of  the 
Bankruptcy  Act  of  1898:  "If  a  bankrupt 
ehaU  have  given  a  preference  within  four 
months  before  the  filing  of  a  petition,  or 
After  filing  tbe  petition  or  before  the  ad- 
indication,  and  the  person  receiving  it,  or 
to  t>e  benefited  thereby,  or  his  agent  acting 
therein,  shall  have  hdd  reasonable  cause  to 
b^eve  that  it  was  intended  thereby  to  ^ve 
a  preference,  it  shall  be  voidable  by  the  tma* 
tee,  and  he  may  recover  the  property  or  its 
value  from  such  person."  30  Stat  562  (1 
Fed.  Stat  Ann.  674,  U.  S.  Comp.  Stat  1001, 
p.  3445).  This  was  amended  in  1903  (32 
Stat  part  1,  p.  799,  10  Fed.  Stat  Ann.  47, 
U.  S.  Comp.  Stat  Supp.  1911,  p.  1506)  by 
adding  thereto  the  following:  "And  for  the 
purpose  of  such  recovery  any  court  of  bank- 
ruptcy, as  hereinbefore  defined,  and  any  state 
court  which  would  have  had  Jurisdiction  If 
bankruptcy  had  not  intervened,  shall  have 
concurrent  jurisdiction."  Section  60b,  thus 
amended,  was  further  amended  by  the  act 
of  1910.  36  Stat  842  (1  Fed.  Stat  Ann. 
Supp.  1912,  p.  729,  U.  S.  Comp.  Stat  Supp. 
1911,  p.  1507).  The  last  amendment  added 
new  matter  not  affecting  the  case,  without 
repealing  any  of  tbe  existing  provisions  of 
the  act  The  transfer  was  made  in  1907, 
and  all  the  right  the  trustee  had  to  sue  the 
transferee  was  by  virtne  of  section  60b  of  tbe 
Bankruptcy  Act  of  1898,  as  amended  In  1903. 
The  action  was  brought  under  this  law. 
Article  1,  I  8,  par.  4,  of  the  Constitution  of 
the  United  States,  confers  upon  Congress  the 
power  "to  establish  uniform  laws  on  the 
subject  of  bankruptcy  throughout  the  United 
States."  In  pursuance  of  this  power  Con- 
gress has  established  the  law  hereinbefore 
designated,  upon  which  the  plaintUTs  action 
is  based.  Had  it  not  been  for  this  law,  con- 
ceding, as  the  plalntlfF  does,  that  the  Arnold 
Orocory  Company  received  the  goods  in  good 
faith,  in  paymrat  of  the  debt,  unaffected  with 
fraud  against  creditors,  the  act  of  the  Arn- 
old Grocery  Company  would  not  have  been 
actionable,  and,  except  tor  this  law,  the 
trustee  In  bankruptcy  would  have  had  no 
power  to  sue.  The  law  so  adopted  by  Con- 
gress, tai  addition  to  conferring  upon  a  trustee 
in  tMUikniptcy  the  right  to  sue  a  transferee 
of  the  property  recdved  from  the  bankrupt 
under  specified  conditions,  also  expressly  de> 
Glared  that  the  state  courts  and  bankruptcy 
•court!  should  have  concnrrent  Jurisdiction 


of  suits  under  the  Bankrupt  Act,  and  also 
provided,  as  set  forth  In  section  lid,  a  stat- 
ute of  limitations  for  actions  aga^ist  the 
trustee  or  by  the  trustee. 

Counsel  for  plaintiff  In  error  concede  that, 
if  the  terms  of  the  statute  are  to  be  construed 
as  conflicting  with  the  state  law  on  the  snh- 
Ject  of  limitations  of  actions.  It  will  prevail 
over  the  state  law.  Relative  to  conflicting 
laws  of  this  character,  see  Mitchell  v.  Clark, 
110  U.  S.  633,  4  Sup.  Ct  170,  812,  28  L.  Ed. 
279;  Amson  v.  Murphy,  109  U.  S.  238,  8  Sup. 
Ct  184,  27  L.  Ed.  920;  State  v.  Gatzweller, 
4»  Ho.  17,  8  Am.  Rep.  119;  Ogden  v.  Saund- 
ers, 12  Wheat  213,  6  L.  Ed.  606.  But  coun- 
eel  insist  that  under  a  proper  construction 
there  is  no  conflict,  and  that  section  lid  of 
the  bankrupt  act  does  not  affect  the  statute 
of  limitations  adopted  by  the  state.  The  bur- 
den of  argument  of  counsel  is  upon  the  con- 
struction of  this  statute  Attention  is  called 
to  the  policy  of  the  law  to  have  the  causes 
speedily  determined,  and  of  the  hardships 
that  might  occur  where  a  trustee  should  keep 
a  bankrupt  estate  open  for  a  great  length 
of  tlm&  Under  the  bankrupt  act  of  1867 
(Act  March  2,  1867,  c  176,  14  Stat  517; 
Revised  Stat  U.  S.  6057)  the  actions  by  or 
against  an  assignee  in  bankruptcy,  touch- 
ing any  property  transferred  to  or  invested 
In  such  assignee,  were  required  to  be  brought 
within  two  years  from  the  time  when  the 
cause  of  action  accrued  for  or  against  the  as- 
signee. This  was  applied  as  a  statute  of 
limitatlona  Freelander  v.  Holloman,  9  N. 
B.  R.  331,  Fed.  Cas,  No.  5081;  Avery  v. 
Cleary,  132  U.  8.  604,  10  Sup.  Ct  220,  33  U 
Ed.  469;  Jenkins  v.  International  Bank.  106 
U.  S.  571,  2  Sup.  Ct  1,  27  L.  Ed.  304;  Bailey 
V.  Glover,  88  U.  S.  (21  Wall.)  342,  22  L.  Ed. 
636.  In  the  last  case  the  statute  was  con- 
strued, and  the  policy  of  the  law  declared; 
Mr.  Justice  Miller,  among  other  things,  say- 
ing that,  to  prevent  the  estate  being  wasted  in 
litigation  and  delay :  "Congress  has  said  to 
the  assignee:  You  shall  commence  no  suit 
two  years  after  the  cause  of  action  has  ac- 
crued to  you,  nor  shall  you  be  harassed  by 
suits  when  the  cause  of  action  has'  accrued 
more  than  two  years  against  you.  Within 
that  time  the  estate  ought  to  be  nearly  set- 
tled up  and  your  functions  discharged,  and 
we  close  tbe  door  to  all  litigation  not  com- 
menced before  it  has  elapsed."  After  the 
decision  of  that  case,  when  the  bankrupt  act 
of  1898  was  adopted,  it  contained  no  provi- 
sion limiting  the  time  of  commencing  the  ac- 
tions by  or  against  the  trustee  in  bankruptcy 
to  two  years  from  the  time  the  cause  of  ac- 
tion originated,  but  in  Ueu  thereof  contained 
the  provision  hereinbefore  set  forth,  section 
lid,  which  was  substantially  dlfferoit,  par- 
ticularly In  that  the  time  in  which  suits  wne 
to  be  instituted  by  or  against  the  trustee  was 
restricted  to  two  years  from  the  time  of  the 
dosing  of  the  estate.  Like  the  farmer  stat- 
ute, this  was  undoubtedly  intendeds  a  stat-i 
nte  of  Umitatlonih  reIattvEt^itod«;aQnOjL^I 
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tnutee,  growing  out  of  tlie  baidEnipt  act,  and 
to  enforce  tbat  law;  bot  it  contenVlated  a 
change  of  the  time  concerning  sncb  matters 
aa  to  which  a  trustee  might  sue  or  be  sued, 
BO  that  there  would  be  no  bar  relatively  to 
them  while  tiie  estate  was  bdng  adndnis- 
tered  tqr  the  tnutee,  nor  nntil  two  years  after 
It  had  been  closed.  Section  60b  of  the  bank- 
rupt act  ms  not  designed  In  any  event  to 
give  the  bankrupt  a  caoae  of  action  against 
the  tiajatene,  and  therefore  a  case  under 
that  statute  would  stand  on  a  different  foot- 
ing from  a  suit  tm  some  right  of  the  bank- 
rupt which  mlg^t,  by  operation  of  law  under 
section  70a  of  the  bankrupt  act,  have  passed 
from  thB  bankrupt  to  the  trusteci  SectlOD 
lid  was  manifestly  intended  to  apply,  among 
others,  to  cases  falling  under  section  fiOb  of 
the  act,  to  the  exduidon  of  any  othw  stat- 
ute of  limitations.  Under  this  view  the  ac- 
tion was  not  barred,  and  the  Judge  committed 
no  error  in  so  holdii^ 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

a«  Oa.  685) 

KBLLT  et  al.  T.  WHITIiET  et  sL 
-  (Sapreme  Court  of  Georgia.   Oct  2,  1913.) 

(ByUalnu      the  Ooiiri.) 

ExsotjnoiT  (I  168*)— Stat— AmDAviT  or  II- 
LBOAI.I1T— Dismissal  in  Vacation. 

The  court  did  not  err  In  granting  the  inter- 
locutory injunction  prayed  tor. 

lEA.  Note.— For  other  eases,  eee  BzecatioD, 
Cent  Dig.  H  487,  490-496;  De&  Dig.  f  108.*] 

Brror  from  Superior  Court,  Douglas  Coun- 
ty ;  Geo.  U  Bell,  Judge. 

Action  by  T.  B.  Whitley  and  others  against 
W.  P.  Kelly  and  others.  From  an  Interlocu- 
tory Injunction  granted  to  petttltMiers,  de- 
fendants bring  error.  Affirmed. 

Anderson,  Felder,  Rountree  &  Wilson,  of 
Atlanta,  and  W.  T.  Roberts  and  J.  B.  Hutche- 
son,  both  of  Douglasvllle.  for  plaintUfs  in 
error.  J.  8.  James  and  Scott  ft  Davis,  all  of 
Atlanta,  for  defendants  In  error. 

BECK,  J.  T.  R.  WhlUey  filed  his  petition 
In  the  superior  court  of  Douglas  county 
against  W.  P.  Kelly,  A.  S.  Ba^ett,  sheriff, 
and  Mrs.  M.  L.  Dulce,  praying  for  an  injunc- 
tion to  prevent  the  enforcement  of  a  certain 
fl.  fa.  Issued  upon  a  Judgment  obtained  by 
Kelly  against  Whitley  in  September,  1909, 
which  judgment  was  based  on  a  note  glv^ 
by  Whitley  to  Mrs.  M.  L.  Duke  and  indorsed 
by  her  to  Kelly.  This  fl.  fit  was  levied  on 
the  8th  day  of  February,  1912;  that  levy  was 
dismissed ;  and  afterwards,  on  the  same  day, 
it  was  levied  on  other  property  as  belonging 
to  Whitley,  who,  on  February  17,  1912,  filed 
his  affidavit  of  illegality.  TMa  affidavit  was 
accepted  by  the  sheriff,  filed  wlOi  the  clerk, 
and  entered  upon  the  proper  docket  in  the 
superior  court  where  the  questions  raised  by 
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it  stood  for  trial  until  the  Uardi  term.  1912. 
On  May  17,  1912,  Hon.  Price  Bdwards,  judge 
of  the  superior  court,  passed  the  follow- 
ing order :  "This  case  came  up  to  be  heard 
at  the  reguUur  MarCh  term,  1912,  of  said 
superior  court,  and  thereupon  counsel  for 
plaintiff  in  the  fi.  fa.  moved  to  dismiss  said 
affidavit  of  Illegality,  for  the  reason  that 
none  of  the  grounds  set  forth  therein  was 
valid,  and  constituted  no  reason  why  said 
execution  and  the  proceedings  thawin  should 
not  proceed,  and  after  argument  of  counsel, 
and  upon  the  request  of  counsel  for  said 
T.  R.  Whitley,  defendant  in  execution,  who 
desired  to  submit  additional  authorities,  the 
farther  hearing  of  said  case  was  pos^ned 
and  the  decision  of  the  conrt  reserved ;  and 
upon  the  consideration  of  the  argument  and 
authorities  dted  by  counsel,  and  of  the  plead- 
ings, and  it  appearing  to  the  court  that  none 
of  the  grounds  in  safd  affidavit  of  UlegaUty 
are  meritorious  are  [or?]  valid,  It  la  there- 
upon ordered  and  adjudged  by  the  conrt  that 
said  affidavit  of  Illegality  be  and  the  same 
is  hereby  dismissed,  and  the  sheriff  of  said 
county  Is  directed  to  proceed  with  the  col- 
lection of  said  fl.  ta." 

The  petition  for  injunction  In  the  preaoit 
case  was  heard  by  Hon.  George  U  B^.  judge 
of  the  superior  court  of  Atlanta  drcnlt,  on 
May  2,  1912 ;  he  taking  jurisdiction  on  the 
ground  that  Judge  Edwards  was  dlsqualffied 
on  account  of  relationship  to  one  of  the  par- 
ties. It  is  allied  In  the  petition  tbat  the 
order  dismissing  the  Illegality  was  granted 
at  chambers;  and  on  the  hearing  evidence 
was  Introduced  to  show  that  nelth»  the  de- 
fendant in  fl.  fa.  nor  his  sole  counsel  knew 
of  the  granting  of  the  order  until  the  day 
upon  which  the  petition  for  injunction  was 
heard.  The  petition  attacks  the  order  dis- 
missing the  affidavit  of  ill^lity  as  being 
void,  and  prays  that  It  be  set  aside  and  an- 
nulled. Notwithstandii^  the  pendency  of 
the  affidavit  of  Illegality,  the  sheriff  proceed- 
ed to  advertise  the  property  levied  upon  for 
sale  on  the  first  Tuesday  in  May,  1912.  On 
the  2d  day  of  May  Judge  Bell  granted  a 
temporary  order  restraining  the  sheriff  from 
proceeding  to  advertise  and  sell  the  property 
levied  upon ;  and  at  the  Interlocutory  bear- 
ing upon  the  petition  at  chambers,  on  Jsly 
80, 1912,  he  passed  the  following  order:  "The 
case  coming  on  to  be  heard,  after  bearing  the 
evidence  and  argument  of  counsel,  and  con- 
sidering the  sam^  it  Is  OTdered  that  the 
temporary  injunction  be  and  the  same  la 
hereby  granted  as  ivayed  for,  and  the  re- 
straiidng  otd&e  heretofore  granted  Is  con- 
tinued until  the  further  order  of  the  court." 

The  conrt  below  did  not  err  in  granting 
the  interlocutory  injunction.  We  do  not 
think  that  the  sheriff  ^ould  have  been  peP 
mltted  to  proceed  with  the  sale  of  the  pnv- 
erty  by  virtue  of  the  fl.  fa.  while  an  aflldavit 
of  Illegality  was  still  pending  In  the  court 
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andlsposed  o£  The  order  ot  Judge  Edwards, 
Bfit  forth  above,  dismissing  the  affidavit  of 
illegality,  was  apparently  granted  In  vaca- 
tion. It  does  not  appear  that  any  order  was 
taken  fixing  the  time  and  place  at  which  the 
judge  would  in  vacation  hear  and  dispose 
of  this  matter  after  giving  the  notice  pro- 
vided for  in  the  Civil  Code,  |  4863.  Nor  was 
any  order  granted  in  term,  reserving  the 
right  to  render  a  Judgm^t  in  vacation,  nnder 
the  provisions  of  section  48S4.  This  being 
true,  the  Judge  was  without  Jurisdiction  to 
pass  the  order  disposing  of  the  affidavit  of  Il- 
legality in  vacation,  and  the  order  dismissing 
It  was  void  and  of  no  effect 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(140  Or.  W) 

BBOCE  et  al,  V.  BROCK. 
(SnpTone  Conrt  of  Georgia.    Sept  24,  1813.) 

(8yttabu9  iy  the  Court.) 

1.  Witnesses  (§  92*)— CoumssoT— Inm- 
ssi^Pbobatx  of  Will. 

The  propounder  of  a  will,  who  la  also 
named  in  the  will  as  executor  and  as  one  of  the 

legatees  under  the  will,  is  not  disguaiified  from 
testi^ng  to  the  fact  of  the  8ig:ning  of  the  will 
by  the  testator  in  the  preseoce  of  the  subscrib- 
ing witnesses. 

(a)  The  ioterest  of  the  witness  in  the  case 
affects  merely  his  credit,  leaviDg  the  question 
as  to  what  weight  ehould  be^iveD  the  testi- 
mony of  the  witness  for  determination  by  the 
jury. 

[Ed.  Note.— U'or  other  cases,  see  Witnesses, 
Cent.  Dig.  §  221 ;  Dec.  Dig.  S  92.*] 

2.  Wills  (§  283*)— Pbobatb— EvinsNCB. 

Where  the  sabscrlbliv  witnesses  to  a  pro- 
pounded will  testify  that  tbey  cannot  remem- 
ber whether  tbe  testator  signed  the  wUI  In  their 
presence,  or  even  where  one  or  more  of  th« 
subscribing  witnesses  deny  that  the  testator 
did  sign  in  their  presence,  the  fsct  that  the  will 
was  duly  signed  in  their  presence  may  be  diown 
by  other  competent  testimony. 

[Ed.  Note.— For  other  cases,  see  Wills,  Ceut. 
Diig.  H  666-972.  676-678;  Dec  Dig.  {  283.* j 

8.  Wills  (S  824*)— Pbobatk— Ihstbuotions— 
Ibsiixs. 

Where  an  instrument  was  propounded  for 
probate  as  a  will,  and  a  caveat  was  filed,  set- 
ting up  want  of  testamentary  capadty  and  qd- 
dne  influence,  and  denying  tl»  factum  of  the 
will,  and  where  upon  the  trial  abundant  evi- 
dence was  introduced  by  the  propounder  to 
show  the  testamentary  capacity  of  the  malter, 
and  no  evidence  at  all  was  introduced  by  the 
fiaveators  tending  to  conflict  therewith,  and 
there  was  nothing,  either  in  the  will  itself  or 
in  the  facts  disclosed  by  the  evidence,  author- 
izing an  inference  of  want  of  testamentary  ca- 
pacity, but  tbe  issue  raised  by  conflicting  evi- 
dence was  confined  solely  to  tbe  question  of 
the  factum  of  the  will,  it  wi!!  not  require  a 
new  trial  that  the  presiding  judge,  after  charg- 
ing fully  as  to  the  questioo  upon  which  the 
conflicting  evidence  was  introduced,  charged  the 
jury  tliat  the  question  of  whether  the  testator 
was  of  sound  mind  and  memory  was  not  an 
issue  in  the  case. 

TEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  225,  767-770;  Dee.  t>ig,  8  324.*] 


4.  New  Thai.  (§  124*)  —  Monoir  —  Scm- 

CXENOr. 

A  motion  for  a  new  trial,  which  complains 
that  tbe  judge  charged  the  jury  on  the  subject 
of  the  Imjwachment  of  witnesses  without  stat- 
ing, at  least  In  sabstance,  the  charge  as  given, 
raises  no  question  for  determination. 

[Ed.  Not&— For  other  easas.  see  New  Trial, 
Gent  Dig.  H  2S0-263;  DwTbig.  |  124.*] 

6.  VKBDIOT  SUSTAXIfED. 

The  evidence  authorised  the  verdict 

Error  tiom  Superior  Court,  Banks  Coun- 
ty ;  S.  P.  Gilbert,  Judge. 

Hattie  O.  Brocl£  offered  for  probate  the 
will  of  LUa  M.  Brock,  and  a  caveat  was  filed 
by  C.  H.  Brock  and  another.  From  a  Judg- 
ment for  the  propounder,  the  caveators  bring 
error.  Affirmed. 

W.  W.  Stark  and  W.  A.  Steveoaon,  botb  of 
Commerce,  and  A.  J.  Orlffln,  of  Homer,  for 
plaintlftB  in  error.  J.  3.  Strickland,  of  Ath- 
ens, and  B.  Ia  J.  Smith  &  S.  J.  EUnltii,  Jr.,  of 
Commerce,  for  defendant  in  error. 

BECK,  J.  Hattie  O.  Brock  offered  for  pro* 
bate  in  solemn  form  the  will  of  her  siBtv, 
Ula  H.  Brock.  The  propounder  was  named 
In  the  will  as  executor,  and  was  also  a 
legatee  under  the  will.  A  caveat  was  filed 
by  C.  H.  Brock  and  Mrs.  Stovall,  containing 
several  grounds,  among  them  that  the  will 
was  not  duly  executed,  that  the  t^tator  did 
not  have  sufficient  mental  capacity  to  exe- 
cute a  will,  and  that  at  the  time  of  the  ex- 
ecution of  the  will  she  was  unduly  influ- 
enced to  make  tbe  will  offered  by  the  cliief 
beneficiary  under  the  provisions  of  the  In- 
strument On  the  trial  of  the  case  in  the 
superior  court,  the  Jury  rendered  a  verdict 
in  favor  of  the  inropounder,  and  tbe  caveat- 
ors made  a  motion  for  a  new  trial,  wliich 
was  overruled. 

[1,  2]  1,2.  On  the  trial  of  the  case  all  of 
the  subscribing  witnesses  were  called  by  the 
propounder  and  sworn.  One  of  them  tes- 
tifled  that  he  did  not  remember  whether  the 
testator  signed  the  will  In  the  presence  of 
the  subscribing  witnesses  or  not  The  other 
two  attesting  witnesses  denied  that  the  tes- 
tator signed  the  will  in  their  presence.  The 
propounder  of  the  wll!  was  sworn  as  a  wit- 
ness In  her  own  behalf,  and  testified  positive- 
ly that  the  testator  did  sign  the  will  in 
the  presence  of  the  attesting  witnesses.  No 
objection  was  made  to  the  Introduction  of 
tbe  witness,  nor  Is  there  any  ground  of  the 
motion  for  a  new  trial  based  upon  the  con- 
tention that  this  evidence  was  Improperly 
admitted;  but  counsel  in  his  brief  contends 
that  the  evidence  of  the  propounder  was 
illegal  and  had  no  probative  value.  We 
think  otherwise.  Her  Interest  in  the  case 
may  go  to  her  credit,  but  it  did  not  render 
her  incompetent  nor  did  it  entirely  destroy 
the  probative  value  of  her  testimony,  the 
weight  of  which  was  a  question  for  the 
Jury.  They  had  a  right  to  believe  her  teatt- 
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mouy,  and,  bellffrlng  It,  to  find  tbat  the  tes- 
tator did  sign  the  will  in  the  presence  of 
the  anbscriUng  witnesses.  Oivll  Code,  { 
5858;  Qillls  T.  GUlls,  06  Ga.  1,  15,  23  S.  EL 
107.  SO  U  R.  A.  143,  61  Am.  St  Rep.  121 ; 
Bncbanan  r.  Simpson  Grocery  Co.,  105  Ga. 
393.  31  S.  BL  105;  Deupree  t.  Deupree,  46 
Ga.  416. 

[t-l]  8-6b  The  mllngs  made  In  the  third, 
fourth,  and  fifth  headnotes  reauire  no  dlab* 
oration. 

Judgment  affirmed.  AU  the  Justices  .con- 
cur. 


FABlfBBS*  OINNBBT  ft  UTO.  00.  T. 
THBASHEB  et  aL 

(Suprema  Ooort  of  Geozgla.   Oct  4,  1918.) 

(B^Udbm  hv  th9  OovrtJ 
1.  Wabebottskuxk  ^  ^*)— Loss  or  Goone— 

LlABILITT— FaILUBE  TO  iNStJBl. 

Where  a  warehousemaD  for  hire  receives 
goods  for  Btorag&  and  under  as  express  contract 
or  custom  of  trade.  Is  under  Aaty  to  insure  them 


against  loss  bj  fire,  if  he  commits  a  breach  of 
duty  imposed  by  the  expiem  contract  or  custom 
of  trade,  and  his  customers  are  damaged  there- 


by, he  will  be  liable. 

[Ed.  NotAr-Vop  ether  casM,  see  Wardioase- 
men,  Gent  Dig.  f  17;  Dec;  Difi.4  22.*] 

2.  WAttBHOUmCBN  (I  22*)  —  INSUKAHOB  — 
BlOHT  TO  PBOCEBOS. 

If  the  warehouseman  Insures  goods  for  his 
customers,  and  collects  money  from  the  insurer 
for  the  loss  of  the  goods,  he  will  hold  the  fund 
so  collected  for  the  benefit  of  the  insured  cus- 
tomers, or  those  who  may  have  succeeded  to 
their  rights,  subject  to  legitimate  charges. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
meo.  Cent  Dig.  |  17 ;  Dec.  Dig.  S  22.*] 

3.  WABBHonsBHXN  (g  22*)— Injubt  to  Goods 
—Damage  bt  Fxbe. 

If  at  the  time  of  the  fire  there  be  on  storage 
goods  of  Gostomers,  some  of  which  are  insured 
and  others  not,  and  some  of  them,  tboagb  not 
destroyed,  are  damaged  and  rendered  incapable 
of  ideatification,  and  in  such  condition  they  are 
sold  by  the  warehouseman,  the  fund  thus  de-, 
rived  from  the  sale  of  the  salvage  will  be  held 
by  the  warehouseman  for  the  benefit  of  all  the 
owners  of  the  goods,  whether  they  be  included 
among  the  insured  or  uninsured  class. 

[Ed.  Note.— For  .other  cases,  see  Warehouse- 
men, Gent  Dig.  i  17 ;  Dec.  Dig.  g  22.*] 

4.  Action  ^  60*)— Hultztabxoubhess  —  Pab- 
TiBs  Puiimvr. 

Where  two  funds  were  raised  in  the  man- 
ner indicated  In  the  second  and  third  headnotes, 
but  were  Insufficient  to  cover  the  losses  of  all 
the  parties  at  Interest  equitable  suit  at  the 
Instance  of  a  number  of  the  customers  (of  whom 
there  was  a  large  nomberi,  suing  in  behalf  of 
themselves  and  others  similarly  situated,  against 
the  warehouseman  for  an  accounting,  was  not 
subject  to  demurrer  on  the  ground  tiiat  it  wae 
multifarious,  or  that  there  was  a  misjoinder  of 
parties  plaintiff. 

(Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  SS  511-647;  Dec.  Dig.  {  60.*] 

5.  WaBEHOUSEUBN  ({  22*)— lilABIUTT  —  IM- 
SDinCIENCT  OP  INSUBANCB. 

If  there  were  a  breach  of  a  duty  to  insure, 
by  foilure  to  insure  for  as  much  as  the  dut? 
required,  the  warehouseman  would  be  liable  in 


damages  to  the  insuring  CDBtomers  severally  to 
the  extent  of  the  deficiency  of  the  insuraDce, 

[Ed.  Note.- For  other  cas^  see  Warehouse* 
men.  Cent  Dig.  |  17 ;  Dec  Dig.  |  22.*] 

6.  Action  (|  50*)— Joindkb  op  Actions. 

As  it  would  be  necessary,  in  determining 
the  amount  of  damages  recoverable  against  the 
warehouseman  by  each  customer  for  a  breach 
of  the  duty  to  him  to  insure,  to  take  into  con- 
eideratlon  the  amount  apporlionable  to  him  un- 
der the  accounting,  equity  will  entertain  one 
suit  for  an  accounting  with  all  the  cuatomen, 
and  for  individual  recoveries  of  damages  over 
and  beyond  the  amounts  apportioned  to  each  of 
the  customers  under  such  accounting. 

(Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  511-647;  Dec  DigTs  50.*] 

7.  Wabehoubbubiv  d  34*)— Loss  OF  6ooD»- 
AoTiONS—PBTmon— Special  Dbkdbkeb. 

Where,  it  appears  from  tbe  allegations  of 
the  petition,  in  a  suit  of  the  character  mention- 
ed in  the  preceding  notes,  tliat  the  duty  to  in- 
sure covered  only  a  period  of  SO  days,  commeac- 
ing  on  the  date  of  ston«e  of  the  goods,  it  was 
erroneous  to  overrule  a  special  demurrer  com- 
plaining that  the  petition  failed  to  allege  the 
several  dates  on  which  the  goods  were  stored. 

[Ed.  Note.— For  other  cases,  see  Warehouse 
men.  Cent  Dig.  U  71-85;  Dec  Dig.  |  34.*} 

8.  Wabihoubehbn  S4*)— Low  or  Goods- 
AonoNs— PsTmon— SuFFidxnoT. 

^  In  a  suit  of  the  character  above  stated, 
which  was  not  founded  on  certain  receipts  is- 
sued by  the  warehouseman  for  the  goods  at  the 
time  they  were  received  on  storage,  the  petitioB 
was  not  demurrable  on  the  grooira  that  it  failed 
to  set  forth  the  receipt  in  form  or  substance. 

[Ed'.  Note.— For  otfaer  cases,  see  Warehouse* 
men.  Cent  Dig.  g{  71-86;  Dec  Dig.  |  81.*] 

0.  Wabehoubeicen  (8  84*)— AcnoNB  —  Fin- 

TION— SomCIENCT. 

In  such  an  action  against  a  corporation 
based  on  an  alleged  parol  contract  to  procure  in- 
surance on  the  goods,  the  petition  was  not  sob- 
ject  to  special  demurrer  on  the  ground  that  it 
failed  to  allege  the  name  of  the  agent  of  the 
corporation  who  made  tbe  contract 

[Kd.  Note.~-For  otfaer  cases,  see  Warehouse 
men.  Cent.  Dig.  K  71-85;  Dec.  Dig.  |  84.*] 

10.  Wabehoubeubn  (I  84*)— PBTiTioir- 8o^ 

ficibnct. 

There  being  no  allegation  that  the  defend- 
ant was  insolvent  or  had  been  guilty  of  any 
breach  of  duty  relatively  to  the  funds  it  was  al- 
leged to  hold  for  the  plaintiffs,  or  that  it  had 
ceased  to  exercise  its  franchise  or  conduct  ita 
business,  or  that  there  was  danger  of  loss  of 
the  property,  the  petition  did  not  allege  ground! 
for  the  grant  of  injunction  or  appointment  of  a 
receiver. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  a  71-^;  Dec  Dig.  |  84.*] 

Error  from  Superior  Court;  Turner  Coun- 
ty ;   Frank  Park,  Judge 

Suit  by  C.  E.  Thrasher  and  others  againt 
tbe  Fanners'  Ginnery  &  Manufacturing  Com- 
pany. Judgment  for  the  plalntUEs,  and  de- 
fendant brings  error.  Affirmed  In  part  uid 
reversed  in  part 

Perry,  Foy  &  Monk,  of  Sylvester,  and  Hal 
Lawson,  ct  Abberllle,  for  plaintiff  In  error. 
J.  A.  Comer,  of  Asbbum,  and  Crum  &  Jones, 
of  Oordele,  for  defendants  In  error. 

ATKINSON,  J.  Judgment  affirmed  in 
part  and  reversed  In  iiart  All  Oie  Justices 

concur. 
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Oa.)  OOItLUM  T.  OEORaiA 

(140  Ga.  ns) 

COLLUM  T.  GEORGIA  RT.  &  ELEC- 
TRIC CO. 

(Stqiiemc  Oonrt  of  GeoiKia.    Sept  23,  1918.) 

(BvUalMU  by  the  Court.) 

1.  SntdT  Bazlboada  Q  98*) — Ihjubies  to 

TUTKUas  —  COHTBIBVTOBT  NBOUOBNOE  — 

iNOTBUCTIONft— StATUTM. 

In  an  action  against  a  street  railway  com- 
pany for  personal  injuries,  the  court  instructed 
the  jury  to  the  effect  that  it  they  believed  from 
the  eriaence  that  the  plaintiff's  own  negligence 
was  the  proximate  producing  cause  of  his  iu- 
juries  he  could  not  recover,  and,  further,  that 
if  the  plaintiff  was  injured  by  his  own  negli- 
gence he  conld  not  recover,  a^  that  **the  law 
imposes  on  the  plaintiff  the  Anty  (HE  exercising 
ordinary  care  to  protect  himself  and  ordinary 
care,  as  applied  to  him,  means  just  that  care 
that  every  prudent  man  would  nave  exercised 
under  the  same  or  similar  drcumstances,  and 
•  failure  to  exercise  such  care  on  his  part 
would  constitute  negligeoce."  These  instruc- 
tions were  alleged  to  be  erroneous,  because  they 
"laid  down  the  unqualified  rule  that  if  the 
plaintiff  was  injured  by  his  own  negligence  he 
conld  not  recover,  and  required  the  t^alntiff, 
in  general,  unqualified  terms,  to  exercise  ordi- 
nary care;  whereas,  as  movant  contends,  the 
true  rule  Is  that  even  the  failure  to  exercise 
ordinary  care  would  not  entirely  defeat  the 
plaintifrs  right  to  recover,  unless  such  failure 
occurred  after  the  defendant's  negligence  was 
apparent  to  the  plaintiff,  or  should  nave  been 
reasonably  apprehended.  The  exceptions  to 
the  instructions  were  not  meritorious.  Civil 
Code  1910,  i  2781,  declares  that  "no  person 
shall  recover  damage  from  a  railroad  company 
for  injury  to  hiniBelf  or  hla  proper^,  mere 
the  same  Is  done  by  hla  consent,  or  is  caused 
by  his  own  negligence."  If  the  plaintiff's  in- 
juries were  caused  by  his  own  negligence,  he 
cannot  recover,  whether  his  negligence  was 
prior  or  subsequent  to  negligence  of  the  de- 
fendant company. 

tEd.  Mote.— For  othm  caae^  see  Street  BaO- 
roads,  Cent  Dig.  ||  2M-S0B;  Dec  Dig.  f 
9a*] 

2.  KBGI.IGENCS   (g  141*)  —  iNSfBUOnOIfB  — 
CoirrBIBUTOBT  Nbqliqkncb. 

Another  instruction  excepted  to  was  to  the 
effect  that  if  the  plaintiff  could  by  the  exercise 
of  ordinary  care  nave  avoided  the  conseqaences 
to  himself  of  the  defendant's  negligence,  if  the 
defendant  was  negligent,  there  could  be  no  re- 
covery. This  iiutruction  was  in  effect  the 
language  of  (Svil  Code  1910,  8  4426,  and  was 
not  erroneous  "in  not  limiting  the  plaintiffs 
n^ligence  which  would  be  a  complete  bar  to  a 
recovery  to  that  which  occurred  after  the  de- 
fendant's negligence  became  apparent  to  the 
plaintiff,  or  should  have  been  reasonably  appre- 
hended by  him." 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  8S  382-599;  Dec.  Dig.  8  141.*] 

8.  Btbtet  Raixaoads  (8  118*) — Injubibs  to 

TBATXUBS  —  CABE  RbQUIBED  —  DUTT  TO 

Look  and  Listen. 

Exception  was  also  taken  to  the  following 
instruction:  "The  law  declares  that  the  pre- 
cise thing  that  every  man  is  bound  to  do  be- 
fore stepping  upon  a  railroad  (and  that  applies 
to  street  railroads,  as  well  as  other  railroads) 
is  that  which  every  pmdent  man  would  do  un- 
der like  circumstances ;  and  if  yon  believe  that 
every  prudent  man  would  look  and  listen,  so 
must  eveiT  one  else,  or  take  the  consequences, 
so  far  as  toe  conseauences  may  have  been  avoid- 
ed by  that  means.'  This  instruction  was  8ul>- 
stantially  in  the  langnage  used  in  Metropolitan 
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Street  Railroad  Co.  v.  Johnson,  90  Ga.  SOO 
(6),  604,  16  S.  E.  49,  and  was  not  anbje^t  to 
the  criticism  that  It  ''measured  the  duty  of  the 
plaintiif  to  stop  and  listen  by  what  was  re- 
quired of  'every  prudent  man,*  without  specify- 
ing the  degree  of  pmdence  required;  whereas, 
all  the  law  requires  *  *  *  is  the  exercise 
of  ordinary  care  or  prudence.** 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  8S  258-269;  Dec.  Dig.  8 
11&*] 

4.  Chabob  to  Jubt— Statbioent  of  Issues. 

The  court  in  the  charge  to  the  jury  fiilly 
and  accurately  stated  tibe  eoutentloDS  id  the 
plaintiff  as  set  out  in  the  petition. 

5.  STBBET  RaILBOADS  (I  118*)— INJTTBXBS  TO 

Tbatelbbs  —  CoNTBiBcrroBT  Nbqliobnob 

— Atoidaroe. 

A  further  instruction  was  to  the  effect 
that  if  the  plaintiff  and  the  defendant  company 
were  both  aeiJigent,  the  plaintiff  could  recover 
if  his  ne^igence  was  not  equal  to  or  did  not 
exceed  the  negligence  of  the  defendant,  and  if 
he  could  not  by  the  exercise  of  ordinary  care 
have  avoided  the  consequences  to  himself  td 
the  defendant's  negligence,  but  that  in  such 
case  the  damages  should  be  diminished  in  pro- 
portion to  the  amount  of  negligence  attributa- 
ble to  the  plaintiff.  This  instruction  was  not 
subject  to  the  exception  taken,  which  is  simi- 
lar to  that  dealt  with  in  the  first  headnote. 

[Ed.  Note.— For  other  cases,  stt  Street  Rail- 
rodds,  Cent  Dig.  8|  258-269;  Dee.  Dig.  I 
118.*] 

6.  TBIAL  (§  2S6*)— iNSTBUCTIQHB-GBraiBXL- 

ITT  OF  WITNESSES. 

After  statiog  to  the  jury  the  langnage  of 
Civil  Code  1910,  8  5732,  for  determining  the 
credibility  of  witnesses,  the  following  charge 
was  given:  "Tou  should  reconcile  all  the  tes- 
^ouy  of  all  the  witnesses,  so  as  to  impute 

Eerjury  to  no  one,  where  it  can  be  done.  If, 
owever,  there  is  testimony  so  irreconcUable 
that  you  cannot  do  this,  it  b  your  duty  to  give 
the  greater  wei^t— the  most  credit— to  Uiat 
witness  or  those  witnesses  whose  testimony 
seems  to  you  to  be  the  most  reasonable  and 
crediUe."  This  instruction  was  not  erroneous, 
because,  as  was  contended,  "the  true  rule  is 
that  in  cases  of  irreconcilable  conflict  the  ques- 
tion of  reasonableness  and  credibility  is  not  the 
only  criterion,  but  there  are  other  elements  that, 
ought  to  be  taken  into  consideration  by  the 
jury,  such  as  interest  opportunity,  manner  of 
testifying,  and  others;  wnereas,  the  court  re- 
stricted them  to  one  way  alone  of  Bolying  the 
question  of  credibility  In  cases  of  counict" 
The  charge  of  the  Code  section  above  cited 
covered  all  the  circumstances  to  be  considered 
in  judging  l^e  credibillly  of  witnesses. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  8S  6S1-533;  Dec.  Dig.  8  236.*] 

7.  Vebdiot^Btidbitcb. 

There  was  no  contention  that  the  verdict 
was  not  authorised  by  the  evidence. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Action  by  G.  W.  Collum  against  the  Geor- 
gia Railway  &  Electric  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error. 
Affirmed. 

W.  R  Hammond,  of  Atlanta,  for  plaintiff 
In  error.  Colquitt  &  Oonyers,  of  Atlanta, 
for  defendant  In  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justtces  concur.. 
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(13  Ga.  App.  662) 

ARLING^rON  OIIi  ft  OUANO  00.  t. 
8WANN. 

SWANN  T.  ARLINGTON  OIL  &  OUANO 
CO.   (Nob.  4,882,  4,900.) 
(Coun  of  Appeals  of  Georgia.    Oct  7,  1913.) 

(BpJtahw  by  tk0  Court.) 

1.  AoBictTi.TtJBE  (5  7*)— Note  Given  fob  Fke- 

TILIZEB— VaLIDITT. 

A  protolsBory  note  for  the  parchase  price 
of  fertilizer,  executed  after  Act  JDec.  18,  1901 
(dr.  Code  1910,  i  1771  et  seq.),  went  Into  ef- 
fect, is  not  void  merely  because  the  tax  tags  re- 
quired by  law  were  not  attached  to  the  pack- 
ages in  which  the  fertlUser  was  cootained. 

[Ed.  Note.— For  other  caaea,  see  Agriculture, 
Gent  Dig.  H  13,  14 ;  Dec.  Dig.  {  7.*] 

2.  AOBICUI.TUBB  (I  7*)— Sals  ot  iNnaioi 
FxETnjnEBB— Dauages. 

Under  Act  Aag.  22,  1911  (Acts  1911,  p. 
172),  -if  the  actual  value  of  the  fertilizer  sold 
falls  more  than  3  per  cent  below  the  ^aran- 
teed  commercial  value,  the  seller  c^n  recover 
only  the  actual  value  of  the  fertllfzer,  and  is 
liable  to  the  purchaser  in  damages  to  the  extent 
of  25  per  cent,  of  the  purchase  price. 

[Ed.  Note. — For  other  cases,  see  Agriculture, 
Ceut.  Dig.  SS  13,  14;  Dec.  Dig.  8  7.*] 

8.  AOKIOULTQBB  ({  7*)— NOIE  GlTBS  VOE  FbB- 

Tnuzm— Vaudttt. 

The  branding  of  the  words  "High  Grade" 
upoD  a  package  or  fertilizer  wbidi  actually  con- 
tains less  than  1.65  per  cent  nitrogen  does  oot 
render  an  obligation  given  for  the  purchase 

Srice  of  the  fertHiaer  entirely  void.  '&e  reme- 
y  of  the  pnndiaser  Is  to  recover  the  damages 
prescribed  by  the  act  of  1911  (Acts  1911,  p. 
172),  and  to  reduce  the  amotmt  of  the  recovery 
to  the  actual  value  of  the  fertilizer,  if  it  falls 
more  than  8  per  cent  below  the  gnaranteed 
commercial  value. 

[Ed,  Note.— For  other  cases,  see  Afrieultore, 
Cent.  Dig.  H  18,  14 ;  Dec.  Dig.  |  7  •] 

4.  AQRioui.TTmiG  (S  7*) — Sale  or  InFEBiOB 
Febtiuzbb— DAMAaBS  Recovebable. 

Where  the  purchaser  of  fertilizer  executes  a 
promissory  note,  in  which  the  seller  expressly 
declines  to  warrant  the  quality  of  the  fertilizer, 
but  only  warranto  that  the  laws  of  the  state 
have  been  complied  with,  the  purchaser  cannot 
recover  damages,  other  than  those  provided  by 
the  act  of  1911  (Acts  1911,  p.  172)  because  of 
the  Inferior  quality  of  the  fertilizer,  and  the 
consequent  failure  of  his  crops. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig,  §i  13,  14 ;  Dec.  Dig.  {  7.*] 

5.  AOBICHLTUBE    (S    7*)— SaLE    OF  INFEBIOR 

Febtiuzeb^Actior  fob  Pbice — Evidence. 
A  certified  copy  of  the  official  analysis  of 
a  bread  of  fertilizer  registered  with  the  depart' 
ment  of  agriculture  is  admissible  in  evidence  in 
any  of  the  courts  of  this  state,  in  any  case 
where  the  question  of  the  actual  ingredients 
contained  In  the  fertilizer  la  material.  After  a 
brand  of  fertilizer  is  registered  with  the  depart- 
ment of  agriculture,  the  grade  cannot  be  lower- 
ed, and  it  is  therefore  to  be  presumed  that  all 
fertilizer  of  that  brand  sold  after  it  is  thus  reg- 
istered with  the  commissioner  contains  sub- 
stantially the  same  Ingredienta ;  and  a  certified 
copy  of  an  analysis  of  the  brand  so  registered, 
made  at  any  time  by  tbe  state  chemist,  is  ad- 
missible in  evidence.  It  is  not  essential  that  it 
should  appear  that  the  analysis  was  made  from 
a  sample  taken  from  the  particular  lot  of  fer- 
tilizer for  the  purchase  price  of  which  recovery 
is  sought 

[Ed.  Note.— For  other  caites,  see  Agriculture, 
Cent  Dig.  fi  13,  14;  Dec.  Dig.  f  7.^ 


6.  Appeal  and  Ebbor  (8  1042*)— BASicutss 

Ebbob— RuLiNoe  on  Defbkbss. 

As  the  verdict  indicates  that  It  could  not 
have  been  based  upon  any  of  the  defenses 
which  the  court  erroneously  refused  to  strike, 
the  Judgment  overnding  tbe  plalntitfa  motion 
for  a  new  trial  will  not  be  reveieed.  Tbe  de- 
fendant's motion  for  «  new  trial  was  properly 
overruled,  under  the  principle  announced  in  the 
first  headnote. 

[Ed.  Note^— For  other  caaes,  see  A^meal  and 
Error,  Cent  Dig.  {f  4110-4114;  DecTDlg.  I 
1042.*] 

Error  from  City  Conrt  of  Blakely;  B.  H. 
Sheffield,  3u6g^ 

Action  by  the  Arlington  Oil  Guano  Com- 
pany against  J.  W.  Swann.  Judgment  for 
idalntifr,  and  both  parties  bring  oror.  Af- 
flrmed. 

Smith  ft  sailer,  of  Bdlsoa,  and  Olenoer 
&  Park,  of  Blak^,  for  plaintifl  In  error.  G. 
D.  Oliver  and  Bambo  ft.Wright,  all  of  Blake- 
ly, for  defendant  in  error. 

POirrLB,  J.  The  Arlington  Oil  A  Gnano 
Company  sued  Swann  on  two  promiasory 
note^  one  for  the  principal  ram  of  9397.68. 
with'  Interest  at  8  per  cent  pw  annum  from 
October  1,  1912,  .and  the  other  for  S840  prin- 
cipal, with  interest  at  8  per  eeaL  per  annum 
from  October  1, 1912.  OSiere  vaa  no  defense 
as  to  the  smaller  of  the  two  notes.  The  con- 
sideration of  the  larger  note  was  400  sacks 
of  10—2—2  commercial  ferUlizer.  It  was 
recited  in  the  note  that  "the  said  payee  ex- 
pressly refuses  to  make  any  warranty  of  the 
same  or  any  representation  as  to  its  quality 
or  value,  leaving  me  to  rely  solely  tm  tiie  fact 
that  tbe  laws  of  this  state  have  been  complied 
with."  The  defendant  by  answer  set  up  the 
following  defenses:  (1)  That  the  fertlUzer 
was  in  sacks  of  200  pounds  each,  branded 
"Arlington  High  Grade  Guaranteed  Analysis 
Available  Phosphoric  Add  10.00%,  Nitrogen 
1.65%,  Potash  2.00%,**  with  a  guaranteed  com- 
mercial value  of  $21  per  ton,  at  which  price 
the  same  was  sold  to  .the  defendant:  that  the 
fertilizer  actually  contained  10  per  cent  phos- 
phoric acid,  1.32  per  cent  nitrogen,  and  2.04 
per  cent  potash,  determined  by  an  oflSdal 
analysis  made  on  or  before  the  1st  day  of 
March,  1013,  by  authority  of  the  state  ot 
Georgia  from  samples  taken  by  an  inspector 
of  the  state;  that  the  actual  value  of  tbe 
fertilizer  was  $19.78  per  ton,  or  $1.22  less 
than  tbe  guaranteed  commercial  valne,  and 
more  than  3  per  cent  below  sucb  value,  and 
for  this  reason  the  consideration  of  the 
note  has  failed  to, the  extent  of  the  difference 
between  the  guaranteed  commercial  value 
and  the  actual  commercial  value  of  the  fertil- 
izer. (2)  That  on  account  of  tbe  difference 
as  above  set  forth  betwe^  the  guaranteed 
commercial  value  and  tbe  actual  Qommerdal 
value  of  tbe  fertilizer,  the  plaintiff  Is  liable 
to  tbe  defendant,  in  addition  to  the  difference 
between  the  two  i  values,  in  the  sum  of  $5.25 
per  ton,  as  a  penalty  in  accordance  with  the 


•For  etlur  eases  ne  same  topic  and  Motion  NUMBBR  la  Deo.  Dig.  ft  Am. 
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proTldoDB  of  section  2  of  tbe  act  of  tlie  Geo- 
«nl  Assembly,  apivoTedj  Angost  32,  1911 
(Laws  ISU.  p.  172).  (8)  That  the  note  saed 
on  is  void,  because  the  sacks  did  not  haTe 
marked  or  branded  ttkeretm  Ote  sources  and 
the  li^pvdtents  from  which  the  available 
phoaikhorle  add  and  nltrosoi  and  potash  were 
generated  and  obtained.  That  the  note 
sued  on  lis  void  and  tmcoUecttble,  because  ISO 
of  the  sacks  of  fertmser  were  not  tagged 
irtth  tax  tags  as  tiie  law  ivovldes.  (6)  That 
the  note  sued  on  Is  nncollectlble  becanse  tbe 
words  "HltlL  Grade"  were  branded  upon  each 
of  the  sat^  when  the  same  was  not  a  com- 
plete tertllhser,  as  indicated  by  the  guar- 
anteed  analysis  branded  upon  said  sacks  aa 
liereinbefore  set  forth.  (Q)  That  tbe  fertil- 
izer was  Inferior  in  quality,  and,  by  reason 
of  the  deficiency  in  the  value  of  the  crops 
wblcli  the  defendant  made  below  those  which 
be  would  have  made  bad  the  fertilizer  been  as 
guaranteed,  be  has  been  damaged  in  the  sum 
of  $3,000,  for  which  sum  he  iways  Judgment 
against  the  plaintiff. 

Itie  plaintiff  demurred  to  tbe  answer  upon 
the  following  grounds:  (1)  That  no  meritorl- 
oas  defense  Is  set  forth;  (2)  that  the  defend- 
ant seeks  to  claim  double  damages  by  way 
of  p^alty,  and  also  damages  by  reason  of 
the  fact  that  the  commerdel  value  of  the 
fertilizer  was  more  than  8  per  cent,  below 
the  guaranteed  value;  (3)  that  the  allega- 
tion In  reference  to  the  actual  percentage  of 
nitrogen  which  the  fertilizer  contained  as  de- 
termined by  an  ofBdal  analysis  Is  a  bare 
conclusion  of  the  pleader,  there  being  no  facts 
Bet  forth  to  show  that  tbe  analysis  was  such 
as  by  taw  had  any  binding  force  or  effect 
upon  the  plaintiff;  (4)  that  the  defense  that 
the  plaintiff  failed  to  brand  on  the  sacks  the 
sources  from  wbldi  the  ingredients  of  the 
fertilizer  were  taken  is  not  good  in  law;  (B) 
that  the  paragraph  of  tbe  answer  which 
avers  that  some  of  the  sacks  of  fertilizer 
were  not  tagged  set  forth  no  valid  defense; 
(6)  that  the  paragraph  in  the  answer  aver- 
ring that  the  note  was  void  because  the 
words  "High  Grade"  were  branded  upon  the 
sacks  set  forth  no  valid  d^ense;  and  (7) 
that  the  paragraphs  of  the  answer  claiming 
damages  by  reason  of  a  deQdency  in  the 
crops  set  forth  no  defense,  and,  if  valid  aa 
a  defense  at  all,  the  -defendant  should  be  re- 
quired to  elect  whether  he  will  recover  the 
penalty  prescribed  by  the  act  of  August  22, 
1911,  or  actual  damages.  The  trial  judge 
sustained  the  ground  raising  the  point  that 
the  plaintiff  was  not  required  to  mark  upon 
tbe  sacks  tbe  sources  and  Ingredients  from 
-wblch  the  acid,  potash,  and  nitrogen  were 
generated  and  obtained,  and  overruled  all  of 
the  other  grounds  of  the  demurrer.  To  this 
ruling  die  plaintiff  excepted  pendente  lite. 
The  trial  resulted  In  a  verdict  In  tovor  of  tbe 
plaintiff  for  $978  principal,  $33.64  Interest, 
and  $98.19  attorney's  fees.  The  plaintiff  and 
the  defendant  each  filed  a  motion  for  a  new 


trial,  and  both  motions  were  overruled. 
Each  excepted.  Tbe  plaintiff  assigns  error 
upon  ttM  orermling  of  its  demurrer  to  the 
defendant's  answer,  and  upon  the  OTermUng 
of  its  motion  for  a  new  trial,  and  the  defend- 
ant oomplalns  of  the  overmllng  of  his  motton 
for  a  new  trial,  which  was  based  solely  upon 
tile  ground  that  a  verdict  In  his  &vor  was 
demanded,  because  the  undisputed  evidence 
showed  that  some  of  tbe  ferttllier  had  not 
beui  tagged  as  tequlred  by  law. 

[13  1.  We  have  already  held  that  a  note 
given  for  fertilizer  is  not  vdd  mer^  be- 
cause the  tax  tags  were  not  attached  to  the 
packages  containing  the  fertilizer.  HllUs  v. 
Comer,  13  Ga.  App.  — ,  78  S.  E.  1107.  Tliat 
decision  was  based  upon  the  construction 
of  the  act  of  December  18,  1901  (ClvU  Code. 
S  1771  et  seq.).  The  decision  in  Zlpperer  v. 
Doyle,  124  Ga.  895,  53  S.  E.  505,  holding 
that  no  recovery  could  be  had  for  the  par- 
chase  price  of  fertilizer  which  was  not  tag- 
ged as  required  by  law,  dealt  with  a  sale 
made  prior  to  the  date  upon  which  the  act 
of  1901  went  Into  effect  Under  the  law  aa  It 
stood  prior  to  the  passage  of  that  act,  an 
obligation  for  the  purchase  price  of  fertiliz- 
er could  not  be  collected  If  It  appeared  that 
the  fertilizer  bad  not  been  tagged  aa  re- 
quired by  law.  This  Is  not  true,  however, 
under  tbe  act  of  1901,  nor  is  there  anything 
in  the  act  of  August  22,  1911  (Acta  1911,  p. 
172),  rendering  uncollectible  an  obligation  for 
fertilizer  merely  because  It  has  not  been 
ta^^  as  required  by  law. 

12]  2.  By  the  CIvU  Code,  {  1774,  It  is  pro- 
vided that,  if  the  commercial  value  of  fer- 
tilizer shall  fall  8  per  cent  below  the  guar- 
anteed total  commercial  value  of  the  ferti- 
lizer, any  note  or  obligation  given  In  pay- 
ment therefor  would  be  collectible  by  law 
only  for  the  amount  of  actual  total  value  as 
ascertained  by  an  offldal  analysis  of  the  fer- 
tilizer made  by  the  department  of  agricul- 
ture. By  section  2  of  tbe  act  of  August  22, 
1911,  it  is  provided  that,  if  the  actual  value 
of  the  fertilizer  fall  more  than  3  per  cent 
below  the  guaranteed  commercial  value,  the 
vendor  shall  be  liable  In  damages  to  the  pur- 
chaser In  the  sum  of  25  per  cent  of  the 
purchase  price,  plus  the  shortage  of  such 
commercial  fertilizer.  It  is  thus  expressly 
declared  that  the  purchaser  may  both  recov- 
er the  penalty  and  set  off  the  difference  be- 
tween the  actual  value  and  the  guaranteed 
value,  if  such  difference  Is  more  than  8  per 
cent 

[8]  8.  Section  177S  of  the  Civil  Code  pro- 
vides that  "the  words  'Hi^  Grade'  shall 
not  appear  upon  any  bag  or  other  package  of 
any  complete  fertilizer  which  complete  fer- 
tilizer contains  by  its  guaranteed  analysis 
less  than  10  per  cent  avalliAle  phosphoric 
acid,  1.6S  per  cent  nitrogen,  *  *  *  or  a 
grade  or  analysis  of  equal  total  commercial 
value."  Section  643  of  the  Penal  Code  makes 
it  a  misdemeanor  to  sell  any  fertiUzerwltb-i 
Digitized  by  VjOOQ I 
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ont  bavlng  compiled  with,  the  provlsioDs  of 
law  as  to  Inspection,  anM^Bls,  and  sale  of 
the  ftertUlser.  This  section  seems  to  be 
broad  enough  to  Include  a  false  brand  of  the 
words  *'hlgh  grade"  upon  a  fertilizer  which 
cmitalns  less  than  10  pa  cent  of  aTallable 
phosphoric  add  and  1.66  per  cent  nitrogen, 
or  a  grade  not  of  e^nal  totsl  commercial 
ralne.  Sections  8  and  4  of  the  act  of  1911 
provide  that,  If  there  shall  be  a  defldeniT'  of 
more  than  10  per  cent  below  the  guaranteed 
analysis  of  the  fertilizer  as  published  and 
branded  on  the  sacks  or  packages,  thB  ven- 
dor 80  publishing  the  analysis  and  the  fertil- 
iser shall  be  liable  to  the  pnrchaser  In  the 
sum  of  26  per  cent  of  the  purchase  prlc^ 
pins  the  shortage  of  tlie  fertilizer.  "While 
the  section  of  the  Penal  Code  above  referred 
to  makes  It  a  misdemeanor  to  violate  any  of 
the  laws  In  reference  to  the  analysis,  sale* 
and  Inspection  of  fertilizer,  yet,  in  constru- 
ing this  section  In  connection  with  the  ex- 
isting laws  upon  the  subject  of  inspection,  an- 
alysis, and  sale  of  fertilize,  we  do  not  think 
that  tbe  mere  fad:  that  the  words  "High 
Orade"  were  branded  upon  a  package  of  fer- 
tuiaer  which  contained  less  Qian  1.66  per 
cent  nitrogen  renders  an  obligation  given  for 
tlie  porchase  price  of  the  fertilizer  entirely 
void.  Under  the  act  of  1901,  a  deficiency  of 
less  than  8  per  cent  was  regarded  as  immate- 
rial, and  as  not  affecting  the  right  of  the  sell- 
er to  recover  the  full  amount  of  the  purchase 
price.  It  has  always  been  Illegal  for  tiie 
seller  of  fertilizer  to  brand  upon  the  paiA:- 
age  an  analysis  lAowing  a  value  more  than 
3  per  cent  above  the  actual  value  of  the  fer- 
tilizer. But  in  sndi  a  case  the  remedy  of 
the  purchaser  is  not  to  defeat  collection  of 
the  entire  purchase  price,  but  simply  to  re- 
duce It  to  an  amount  which  would  represent 
the  difference  between  the  guaranteed  value 
and  the  actual  value  of  the  fertilizer.  The 
act  of  1911  gives  an  additional  remedy,  to 
wit  the  collection  of  a  penalty  from  the 
seller.  Under  that  act,  if  any  fertilizer  shall 
prove  deficient  In  any  of  Its  Ingredients  as 
guaranteed  or  branded  thereon,  and  If,  by 
reason  of  such  deficiency,  the  commercial 
value  of  the  fertilizer  shall  fall  3  per  cent, 
below  the  guaranteed  value,  then  the  vendor 
is  liable  In  damages  to  the  purchaser  in 
the  sum  of  25  per  cent  of  the  purchase  price, 
plus  the  shortage,  and,  if  the  vendor  brand 
a  false  or  incorrect  analysis  on  the  fertil- 
izer, and  there  Is  a  deficiency  of  more  than 
10  per  cent  below  the  guaranteed  analysis 
thus  branded,  he  Is  liable  to  the  purchaser  in 
the  sum  of  25  per  cent  of  the  purchase  price 
plus  the  shortage.  Where  there  has  been  a 
false  branding,  and  where  the  fertilizer  sold 
proves  deficient,  the  remedy  of  the  pur- 
chaser Is  to  recover  the  damages  provided 
for  by  the  act  of  1911,  plus  the  difference 
between  the  actual  commercial  value  and  the 
guaranteed  commercial  value  of  the  fertil- 
izer. We  do  not  think  the  mere  marking  of 
the  words  "High  Grade"  on  a  package  of 


fertilizer  whidi  contains  less  than  1.85  per 
cent  nitrogen  would  have  the  effect  to  de- 
feat the  collection  ot  the  entire  purchase 
price.  Taking  all  of  the  provisions  of  law  up- 
on the  subject  together,  the  remedy  ot  the 
purchaser  is  simply  to  reduce  the  amount 
of  recovery  as  provided  for  in  tiie  Code  and 
the  act  of  1911. 

[4]  4.  The  defendant  accepted  the  fertil- 
izer upon  the  express  stipulation  in  the  note 
that  tiie  payee  r^sed  to  make  any  warranty 
or  xepresaitati<ni  as  to  qoaUtr  of  the  fertil- 
izer, but  left  the  puidiaser  to  rely  eoldy 
upon  the  fact  that  the  laws  of  tlie  state  had 
been  complied  with.  therefore,  tlie  sdler 
had  compiled  with  all  of  the  laws  in  refer- 
ence to  the  analysis.  Inspection,  and  ssle 
of  the  fertilizer,  the  pnnihaser  could  not 
defend  upon  the  ground  that  the  fertilizer 
was  defldrat  In  qualit7t  and  that  he  had 
been  damaged  by  reason  ot  the  fact  that  Us 
crops  were  poor.  It  the  seller  complied  with 
the  laws,  then  the  purchaser  got  what  he 
bought;  that  Is,  a  fertilizer  whldi  bad  bea 
sold  after  compliance  with  aU  the  laws  of 
the  state  by  the  seller.  The  seller  expressly 
declined  to  warrant  the  quality  of  the  fer- 
tilizer. The  pnrdiaser  accepted  the  limited 
warranty.  He  la  bound  by  his  contract,  and 
the  only  defenses  available  to  him,  in  the 
absence  of  fraud,  are  that  the  sdler  f^Ied 
to  comply  with  some  of  the  lawn  of  the 
state,  and  that  for  this  reason  the  pnrduiser 
has  been  danu^d.  Jackson  v.  langston, 
61  6a.  392;  Allen  v.  Young,  62  Oa.  617; 
Patterson  v.  Ramspeck,  81  6a.  808,  10  S.  E. 
390 ;  Pryor  v.  Ludden  &  Bates,  134  Ga.  288, 
67  S.  E.  664,  28  L.  R.  A.  (N.  8.)  267.  The 
measure  of  the  purchaser's  damages  Is  fixed 
by  law,  and  is  limited  to  a  recovery  of  the 
difference  between  the  guaranteed  commer- 
cial value  of  the  fertilizer  and  the  actual 
commercial  value,  together  with  the  penalty 
prescribed  by  the  act  of  1911.  This  being 
true,  it  ia  nnuecessary  to  determine  whether. 
If  there  had  been  no  such  stipulation  in  the 
note  limiting  the  warranty,  the  defendant 
might  have  recovered  the  penalty  and  also 
damages  for  a  breach  ot  the  implied  war- 
ranty. 

[S]  6.  Error  Is  assigned  upon  the  admis- 
sion in  evidence  ot  a  certified  copy,  from  the 
ofi3ce  of  the  commissioner  of  agriculture, 
of  what  purported  to  be  an  offldal  analysis 
made  by  the  state  chemist  of  certain  fertil- 
izer. Upon  the  face  of  this  document  It  ap- 
peared that  the  Arlington  Oil  &  Ouano  Ctm- 
pany  had  registered  with  the  commissioner  of 
agriculture  during  the  season  of  1911  and  1912 
a  brand  of  fertilizer  known  as  the  "Arling- 
ton High  Grade,"  with  a  guaranteed  analyds 
of  available  phosphoric  add  of  10  per  cent, 
nitrogen  1.66  per  cent,  and  potash  2  per 
cent.;  that  upon  the  analysis  made  by  the 
state  chemist  the  brand  thus  registered 
actually  contained  10  per  cent  phosphoric 
add,  1.65  per  cent  nitrogen,  and  2.01  per 
cent  potash;  t^t,l&?bfHH^5*0^¥e°* 
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cial  value  wu  ^7^.  and  the  actual  value, 
as  found  bj  tbe  state  chemist,  was  $ieJA. 
The  Code  iHwrides  that  all  persona  deslrlDs 
to  aOl  fertUlser  In  this  state  must  file  with 
the  commissioner  of  agricoltare  Uie  name 
of  each  brand  of  fertilizer  and  the  guaran- 
teed analysis  thereot  and  before  ofFering 
the  same  for  sale  must  brand  on  each  pack- 
age the  guaranteed  analysis  of  the  fertilizer. 
The  guaranteed  analysla  thus  fixed  by  the 
seller  must  remain  nnlform  throughout  the 
fiscal  year  for  which  It  Is  registered,  and 
in  no  case  shall  the  grade  be  lowered,  though 
the  proportions  of  the  constituents  may  be 
changed  so  that  the  decrease  of  one  may 
be  compensated  in  value  by  the  increase  In 
the  other,  such  change,  however,  to  receive 
the  approval  'of  the  commissioner  of  agri- 
culture. See  Civil  Code,  {{  1771,  1772,  1777. 
"Wlienever  a  brand  of  fertilizer  thns  regis- 
tered is  analyzed  by  the  state  chemist,  a 
copy  of  such  ofBdal  analysis  on  fUe  in  the 
department  of  agriculture  Is  admissible  in 
evidence  in  any  of  the  courts  of  this  state 
on  the  trial  of  an  Issue  involving  the  merits 
of  the  fertilizer.  Civil  Code,  i  1773.  The 
exact  point  made  by  the  objection  to  the 
admiBsion  of  the  certified  copy  of  the  anal- 
y^  is  that  it  does  not  appear  to  have  been 
the  analysis  of  any  fertilizer  sold  to  the  de- 
fendant We  do  not  imderstand  the  law  to 
be  that,  btfore  an  official  analysis  made  by 
the  state  diemlst  Is  admissible  in  evidence, 
It  must  aii^r  that  some  of  Uie  particular 
lot  of  the  fertiliser  sold  to  a  purchaser  has 
been  withdrawn,  mat  to  the  department  of 
agriculture,  and  analyzed  by  the  state  chem- 
ist All  of  the  fertilizer  sold  under  the  same 
name  is  presumed  to  contain  substantially 
the  same  Ingredloits  In  the  same  proportions. 
The  seller  is  forbidden  by  law  to  change  the 
constituents  after  the  re^stratton  of  the  par^ 
tlcnlar  brand  of  fertilizer.  When,  therefore, 
the  plaintiff  registered  with  the  commission- 
er of  agriculture  the  brand  of  fertilizer 
known  as  the  "Arlington  High  Qrade,"  the 
presumption  is  that  all  of  the  fertilizer  of 
that  brand  contains  8Ub,ptantiaUy  the  same 
ingredients. 

The  document  ofFered  in  evidence  shows 
upon  its  face  that  it  contains  an  analysis, 
made  by  the  state  chemist,  of  the  brand  of 
fertilizer  known  as  the  "Arlington  High 
Grade,"  manufactured  and  sold  by  the  Ar- 
lington Oil  &  Guano  Company.  It  is  imma- 
terial at  what  time  this  analysis  was  made, 
or  from  what  particular  package  or  lot  of 
fertilizer  the  sample  from  which  the  analysis 
made  was  taken.  All  that  the  law  requires 
is  that  it  should  be  an  official  analysis  of 
tbe  brand  of  fertUizer  put  on  the  market 
by  the  plaintiff,  made  by  the  state  chemist 
at  some  time  after  the  brand  was  register- 
ed with  the  department  of  agriculture.  The 
law  will  not  presume  that  the  seller  has 
violated  tbe  law  by  changing  the  constituent 


elements  of  fertilizer  after  the  brand  has 
been  registered,  but  will  indulge  the  con- 
trary presumption  that  no  such  change  has 
been  made,  and  that  the  fertilizer  sold  to 
the  def^dant  actually  contained  tbe  same 
constituent  elements  as  did  the  fertilizer 
analyzed  by  the  state  chemist  Of  course, 
as  suggested  by  counsel  for  the  fertilizer 
company,  it  would  be  qnlte  an  easy  matter 
for  every  purchaser  of  fertilizer  to  with- 
draw a  sample,  and  have  It  analyzed  by 
the  state  chemist,  and  retain  the  analysis  for 
use  at  any  time  it  might  become  material 
to  his  interest  But  we  do  not  understand 
that  the  law  places  this  burden  on  a  pur- 
chaser of  fertilizer.  He  has  a  right  to  as- 
sume that  the  seller  has  compiled  with  tbe 
laws,  and  that  tbe  guaranteed  analysis  as 
branded  upon  the  package  is  substantially 
the  same  as  would  appear  from  an  actual 
analysis  of  the  fertilizer.  The  official  an- 
alysis made  by  the  state  chemist  of  any  of 
the  fertilizer  at  any  time,  which  is  of  rec- 
ord in  the  department  of  agriculture.  Is 
available  to  any  person  who  may  desire 
to  use  it,  and  a  certified  copy  of  such  anal- 
ysis is  admisslbie  in  any  of  the  courts  of 
this  state  when  it  becomes  material  to  deter- 
mine the  actual  ingredients  contained  in  the 
fertilizer.  Any  other  rule  would  entirdy 
destroy  the  right  of  the  purchaser  to  plead 
and  prove  the  deficiency,  if  he  had  failed 
to  withdraw  from  the  particular  lot  sold 
to  him  a  sample  for  the  purpose  of  analysis 
by  the  state  chemist  And  we  do  not  think 
the  law  was  designed  to  have  this  effect 
There  Is  no  law  which  prohibits  a  sdler 
or  manufacturer  of  fertilizer  from  raising 
the  grade  after  it  has  been  registered  with 
the  commissioner  of  agriculture.  So  that 
if  in  a  particular  case  the  seller  could  show 
that  since  tbe  analysis  relied  on  by  the 
purchase  was  made,  the  grade  of  the  fertili- 
zer had  been  raised,  and  the  fertilizer  ac- 
tually sold  to  the  purchaser  did  contain 
ingredients  which  were  equal  to  those  con- 
tained in  the  guaranteed  analysis,  this  would 
be  a  complete  reply  to  the  official  analysis 
made  by  the  state  chemist  There  was  no 
attempt  however,  in  th^  present  case  to 
meet  the  evidence  of  the  constituent  elements 
of  the  fertilizer  as  shown  by  the  official 
analysis,  and,  in  the  absence  of  something  to 
impeach  Its  correctness,  it  would  be  conclu- 
sive upon  tbe  parties. 

[B]  6.  While,  nnder  our  view  of  the  law, 
the  trial  Judge  erred  in  not  striking  certain 
portions  of  the  answer,  the  verdict  indicates 
that  it  could  not  have  been  based  upon  any 
portions  of  tbe  answer  which  should  have 
been  stricken,  and  one  of  the  principal  er- 
rors made  by  the  court  was  corrected  by 
overruling  the  defendant's  motion  for  a  new 
trial.  For  these  reasons,  the  Judgments 
overruling  both  mojUons  for  a  new  trial  wUi 
be  affirmed. 

Judgmoit  In  both  cases  affirmed. 

Digitized  by  CjOOglC 


480 


79  SOtrTHBASniBN  BBPOBTOB 


(Gt. 


(IS  a».  App.  BOt) 

OGILLA  S0T7THBBM  K.  OO.  t.  MOBTOK 

(No.  4^) 
(Court  of  Appeal!  of  Geoigla.   Aug.  28,  1918. 

BehearlD?  Denied  Oct.  8,  1913.) 

(Byllabvt  by  the  Court.) 

1.  BifcLB  AND  Notes  (J  123*)— Dbate  Exbcutkd 

BT  PbESIDKNT— LlABILITT  Of  C0BFOSA.TJON. 
Becovery  may  be  bad  against  a  railway 
company  upon  an  obliiation  sisned  merely  by 
one  describing  bimself  aa  "president,"  upon 
proof  that  both  parties  to  the  contract  under- 
stood that  it  was  the  obligation  of  the  railway 
company,  and  that  the  company  received  the 
eonaideration  famished  by  the  other  party,  and 
tither  authorized  the  execution  of  the  contract 
in  its  behalf  or  ratified  it  thereafter. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Xo^,^Cent.  Dig.  II  260-267,  89S;  Dk.  Dig. 

2.  COBFORATIOnS  ({  426*)— GoifTKAOT  OV  PBXS- 

IDBHT— Ratification. 

The  president  of  a  corporation  has  no  au- 
thority, by  virtue  of  his  ofBce  alone,  to  contract 
in  its  behalf.  But  knowledge  of  the  president 
is  imputable  to  the  corporation.  If,  therefore, 
the  president,  without  authority,  execute  in  be- 
half of  the  corporation  a  contract,  and  the  cor^ 
poration  retain  and  use  the  consideration  fur- 
nished by  tiie  other  party,  it  cannot  repudiate 
the  contract.  The  principal  cannot  ratify  so 
much  of  an  unauthorized  contract  aa  operates 
in  his  favor  and  repudiate  the  obligation  as- 
nimed  in  its  behalf  hj  the  person  ^-liiiininy  to 
act  as  Its  agent 

[Ed.  Note.— For  other  cases,  see  Corporatloos, 
Cent  Dig.  81 1596, 1702-1704,  1707, 17(«,mO- 
1716;  Dec.  Dig.  {  42C.*J 

3.  Deniai.  of  Cebtiokau. 

No  material  error  was  committed  hs  the 
dty  court,  and  the  Judge  of  the  superior  court 
did  not  err  in  ref  oaii^  to  sanction  the  certiorari. 

Error  from  Superior  Court,  Benlen  Coun- 
ty; W.  E,  Thomas,  Judge. 

Action  by  J.  G.  Hortoa  against  the  Ocilla 
Southern  Railroad  Company.  Judgment  for 
plalntlfl,  and  defendant  brings  error.  Af- 
firmed. 

J.  D.  Lovett,  of  Nashville,  Elklns  «  WaU, 
of  Fltzgci-ald,  and  H.  J.  Quincey,  of  Ocllta, 
for  plaiutift  in  error.  Hendricks  &  Christian, 
of  Nashville,  for  defendant  In  error. 

POTTLE,  J.  Morton  sued  the  Ocilla 
Southern  Railroad  Company  upon  a  draft  of 
which  the  following  is  a  copy:  "Nashville, 
Oa.,  March  22,  1912.  After  ten  days  pay  to 
the  order  of  Hendricks  &  Christian,  In  trust 
for  J.  G.  Morton,  ($500.00)  five  hundred  dol- 
lars. Value  received.  Charge  to  account  of 
J.  A.  J.  Henderson,  President.  To  First  Na- 
tional Bank,  Ocilla,  Ga."  At  the  bottom  of 
the  draft  was  the  following  notation:  "Arbi- 
tration as  to  consideration  of  this  check  to  be 
had  In  ten  days."  The  draft  was,  before  suit, 
delivered  to  Morton  by  Hendricks  &  Chris- 
tian, the  trustees.  The  petition  as  amended 
made  substantially  the  following  allegations: 
The  draft  sued  on  is  the  obligation  of  the 
defendant  railway  company,  being  executed 
by  its  president,  Henderson.  The  .considera- 
tion for  the  draft  was  a  right  of  way  for 


tte  railroad  company  tliroagh  and  adjaooit 
to  lands  of  plalnttiTa  wifis,  for  whom  he  was 
agent  In  tlio  tranaaetlon.  H«idenKHi,  the 
preflldait  of  defendant  company,  had  exdo- 
sire  control  of  maaiiag  rights  of  way  for 
the  ocHupany,  and  the  encatlon  and  de- 
livery of  the  draft  It  was  enaUed  to  and  did 
construct  its  rood  through  the  property  of 
plalnttlTa  irtfe,  by  means  of  which  the  o«n- 
pany  was  enabled  to  complete  its  railway 
line  into  NasbTille,  After  giving  said  draft 
the  company,  with  full  knowledge  tbereot 
built  Its  line  through  tlie  property  ot  lAaln* 
tilT's  wife,  and  tiiereby  tatifled  the  cm- 
ttact  made  tor  Its  presldrait,  and  It  eontlnnes 
to  ratify  said  contract  by  using  the  line  aC. 
railway.  The  stipuIatlAn  In  the  draft,  ftir 
arbitration,  was  Intended  by  the  parties  to 
mean  that  an  arbitration  In  reference  to  the 
amount  to  be  paid  by  the  company  shonld  be 
had  within  10  days.  PlalntUI  selected  his 
arbitrator  within  due  time,  and  the  d^end- 
ant  neglected  and  refused  to  arMtratfc  The 
draft  was  duly  presented  to  the  drawee  bank 
and  to  Henderson,  and  payment  refused  by 
both.  H^derson,  in  giving  the  draft,  and 
Morton  and  his  wife,  In  receiving  it,  knew 
and  believed,  that  It  was  the  obligation  of 
the  defendant  railway  company.  Demurrers 
to  the  petition  as  amended  were  overruled. 
At  the  conclusion  of  the  evidence  the  court 
directed  a  verdict  for  the  plaintiff.  The  de- 
fendant applied  for  a  certiorari  and  the 
sanction  of  the  petition  was  refused. 

[1]  1.  The  main  Insistence  of  the  plaintiff 
In  error  is  that  the  draft  sued  on  was  the 
individual  obligation  of  Henderson,  the  addi- 
tion of  the  word  "president"  being  merely 
descriptive  of  the  person,  and  that  no  suit 
upon  the  draft  can  be  maintained  against 
the  defendant  railroad  company.  Where  one 
executes  a  contract,  it  Is  presumed  to  be  his 
Individual  undertaking,  even  though  he  may 
add  after  his  signature  such  a  word  of  de- 
scription as  "agent,"  or  "president,"  or  "ad- 
ministrator," and  the  like.  Civil  Cod^  t 
3570.  Ad  obligation  so  signed  Is  presumptive- 
ly the  individual  undertaking  of  the  person 
signing,  and  It  has  been  held  that,  when  sued 
upon  It  as  an  Individual,  he  Is  estopped  to 
deny  that  it  Is  his  Individual  undertaking, 
If  there  Is  nothing  in  the  writing  to  indi- 
cate that  he  was  contracting  in  behalf  of 
another.  Graham  v.  Campbell,  56  Ga.  262. 
But  It  does  not  follow  that.  If  the  indlvidoal 
executing  the  Instrument  In  fact  and  within 
the  knowledge  of  the  other  party  did  so  In 
behalf  of  another,  the  real  party  may  not  be 
sued  upon  proof  of  these  facts.  The  general 
rule  and  the  quallflcatlon  thereto  are  ttius 
stated  in  Burkhalter  v.  Perry  Bron-n,  127 
1^  06  S.  E.  ii-'ll,  119  Am.  SL  Rep.  343:  "If  ui 
agent  make  a  note  in  his  own  name,  and  add 
to  his  signature  the  word  'agent,'  and  there 
la  nothing  on  the  note  to  indicate  who  Is  the 
principal,  the  word  'asen't'  will  be  treated  as 


*Vat  other  cum  see  same  toplo  uid  mcUod  NUMBER  in  Dec.  Dlg.-a  Am.  Dig, 
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descrlptlo  person^,  and  he  win  be  liable  Just 
as  if  tbe  word  'agent'  was  not  added;  Aa  a 
general  ndeii  where  a  n^cotlable  Instrument 
la  executed  by  an  agoit,  with  no  Indication 
on  the  face  of  the  InstrumeDt  who  the  prin- 
cipal Is,  the  principal  will  not  be  liable  there- 
on, althouf^  the  aguit,  in  executing  the  In- 
strnmuit,  add  the  word  'agent'  to  his  signa- 
ture." In  the  oidnlon  the  law  la  thus  stat- 
ed: "A  wdI-recognl»d  ezceptt<Hi  to  the  gen* 
eral  role  stated  i^rlngs  from  tbe  law  mer- 
chant Where  a  negotiable  Instrument  Is 
executed  by  an  agent,  without  snfflclently  In- 
dicating on  its  face  who  the  principal  Is, 
parol  evidence  cannot  be  Introduced  to  cha^ 
the  principal,  although  he  executed  the  In- 
strument as  agent  and  added  the  word  'agent' 
to  his  signature.  This  ez^ptlon  to  the  rule 
is  based  upon  tbe  reason  that  'each  party 
who  takes  a  negotiable  Instrument  makes  his 
contract  with  the  parties -who  appear  on  Its 
face  to  be  bound  for  Its  payment  It  ts  a 
"courier  without  luggage,"  whose  counte- 
nance Is  Its  passport;  and  In  suits  upon  ne- 
gotiable instmments  no  evidence  is  admissi- 
ble to  charge  any  person  as  a  principal 
thereto,  unless  his  name  In  some  way  Is  dis- 
closed upon  the  instrument  Itself.'  1  Clark 
&  Skyles  on  Agency.  328a;  1  DanieU  N^. 
Inst  I  303.  But  this  exception  In  favor  of 
negotiable  instruments  Itself  contains  an  ex- 
ception ;  and  that  Is,  as  between  the  Immedi- 
ate parties  to  a  bill  or  note.  It  may  be  shown 
by  parol  that  the  Instrument  was,  to  the 
knowledge  of  the  parties,  Intended  to  be  the 
obligation  of  the  principal,  and  not  of  the 
agent  and  that  It  was  given  and  accepted  as 
such.  Metcalf  r.  Williams  [104  U.  S.  03,  26 
Ia  Ed.  666];  Mechem  on  Agency,  S  443." 
This  decision  is  decisive  of  the  controlling 
question  In  the  case.  It  Is  averred  in  the 
petition  that  In  mnirtng  the  draft  Henderson 
was  acting  for  his  principal,  the  defendant 
railroad  company,  that  the  draft  was  not  his 
Individual  obligation,  that  all  parties  at  In- 
terest so  understood  It,  and  that  the  rail- 
road company,  and  not  Henderson,  received 
the  consideration  furnished  by  the  payee  In 
return  for  the  execution  of  tbe  draft  These 
allegations  bring  the  case  squarely  within 
tbe  decision  above  cited. 

[2]  2.  It  is  claimed,  however,  that  It  does 
not  appear  that  Henderson  had  authority  to 
contract  In  behalf  of  the  defendant  corpora- 
tion. The  president  of  a  corporation  has  not 
by  virtne  of  his  office  alone,  power  to  con- 
tract In  Its  behalf.  His  presumptive  authori- 
ty extends  only  to  presiding  and  voting  as  a 
director.  Minnesota  Lumber  Cki.  v.  Hobb,  122 
Ga.  20,  24,  40  8.  E.  783;  Swindell  v.  Bain- 
bridge  Bank.  8  Qa.  App.  365,  370.  60  S.  B.  13 ; 
Great  Southern  Accident  Co.  v.  Guthrie,  79 
8.  E.  162.  The  petition  alleges,  however,  that 
Henderson,  aa  president  was  by  tbe  corpora- 
tion, given  exduslve  control  over  the  matter 
of  obtaining  r^hts  of  way  for  the  railroad 


company,  and  that  by  building  the  line 
through  the  pnipwty  of  plaintUTa  wife.  It 
rattfled  tbe  contract  of  sale.  It  is  Inalflted, 
however,  that  the  proof  does  not  show  that 
authoiit7  was  conferred  upon  Henderson  to 
contract  with  plaintiff.  Even  If  this  be  trueb 
the  evidence  does  show  ratification  of  the 
contract  Batlflcation  must  of  coarse  be  with 
knowledge  of  the  facts;  but  the  knowledge 
of  the  preiddent  Henderson  was  Imputable  to 
the  company.  Johnson  t.  MtnA  Ins.  Oo.,  123 
Ga.  404,  Bl  S.  BL  839,  107  Am.  at  Rep.  02; 
Diamond  Power  Co.  t.  City  of  West  Fidnt  11 
Oa.  App.  S3&,  75  &  B.  808.  The  company  was 
chargeable  with  knowledge  that  it  had  no 
right  to  take  or  damage  the  property  of  the 
plalntUFs  wife  without  first  paying  just  com- 
pensation. Hence  It  must  have  known  that 
permission  to  use  the  property  had  beui  ac- 
quired, and  It  was  bound  to  inquire  Into 
the  terms  and  conditions  upon  which  the  per- 
mlnsltm  had  been  granted.  It  conld  not  hy 
udng  the  property,  ratify  the  act  of  Hen- 
derson in  acquiring  it  and  then  repudiate  his 
promise  to  pay  fonts  use.  The  defendant  did 
not  deny  that  Hraderson  was  its  preddoit 
and  there  was  oiough  evidence  to  Justify  the 
inference  that  he  was.  The  deeds  objected 
to  were  not  an  essential  part  of  the  plalntUTs 
case,  but  tlieir  admlsdon  did  tbe  d^iendant 
no  barm. 

[S]  There  was  no  material  error  committed 
by  the  etty  court  and  the  judge  of  the  supe- 
rior court  did  not  err  In  rinsing  to  sanction 
the  petition  for  cerUoraxl 

Judgment  affirmed. 


OS  Oa.  App.  dU) 
GRANTHAM  v.  LANCE.    (No.  4,666.) 
(Conrt  of  Appeals  of  Georgia.   Oct  7.  1018.) 

(SytUtbut  &v  the  Court.) 

1.  PossBSSOBT  Wabraht  (5  2*)— Pbopbbtt  in 
Hands  or  Aobnt. 

Where  personal  property  has  bean  left  by 
the  owner  with  an  agent  to  be  kept  by  the  lat- 
ter until  called  for,  and  the  agent  refuses  to  de- 
liver it  on  demand,  a  possesaory  warrant  will 
lie  for  its  recove^.  Meredith  v.  Knott,  34  Ga. 
222 ;  Sheriff  v.  Thompaon,  116  Ga.  436,  42  S. 
E.  738;  Allen  v.  Wheeler,  121  Ga.  277,  48  S. 
Hi.  923.  In  snch  a  case  the  general  rule  that 
the  posseasioa  must  have  been  acquired  either 
violently  or  fraudolently  does  not  apply. 

[Ed.  Note.— For  other  cases,  see  PoHBeaaory 
Warrant  Cent  Dig.  S  2 ;  Dec.  Dig.  I  2.*] 

2.  PoasBSSOBT  Warrant  (8  3*)— Lawful  Poa- 

SKSSION  BT  DBFENOANT— PrESTTMPTZONS. 
Under  the  evidence  it  did  not  appear  that 
the  defendant  in  the  possessory  warrant  had 
been  in  peaceable  posseBsion  of  the  property  in 
question.  In  bis  own  right  for  four  years  prior 
to  the  suing  out  of  the  warrant;  and  the  dis- 
missal of  the  warrant  would  not  have  been  au- 
thorized upon  the  theory  that  the  defendant's 
possession  must  be  presumed  to  be  lawful.  It 
appeared  without  dispute,  from  the  aUegations 
of  the  petition  for  certiorari,  that  it  had  not 
been  as  mncb  as  two  years  since  the  plaintiff  in 
the  possessory  warrant  had  the  right  to  demand 


*For  otlwr  cases  M*  same  toplo  and  section  NUMBER  in  Dec.  Dlf.  A  Am.  Dig.  Key-No.  Sariaa  JLBm'r 
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the  return  of  the  deed.  New  t.  Le  Hardy,  46 
Ga.  616 ;  McLeod  v.  Bozeman.  26  Ga.  177. 

[Ed.  Note.— For  other  cases,  see  PossesBory 
Warrant,  Cent  Dig.  9  8 ;  Dec.  Dif .  |  8.*] 
3.  E^RONKOUB  RUUNG. 

The  court  eired  in  refaiing  to  sanction  the 
certloimri.  * 

Error  from  Soperlor  Co  art,  Fannin  Oonn- 
ty ;  "N.  A.  Morris,  Jadge. 

Possessory  warrant  by  W.  M.  Orantbam 
against  0.  W.  Lance.  Warrant  dlsmlBsed, 
and  plalntlfl  brin^  error.  Beveraed. 

TboB.  A.  Brown  and  Satnnel  AUen,  both  of 
Bine  Bidg^  tor  plaintiff  in  error.  Wm. 
Bntt,  of  Blue  Bidge,  tox  defendant  in  error. 

BUSSELU  X  Judgment  reveraed. 


(13  Ga.  App.  m) 

ALEXANDER  t.  PATTERSON.  (No. 
(Court  of  Appeals  of  Georcia.    Oct  7,  1913.) 

(ByUahu*  by  the  Vovrt.) 
SxLBs  (I  472*)— Conditio  NAi.  Saus— Ofira- 

TION  AS  to  IhIBD  PeBSONS. 

A  contract  of  conditional  sale,  which  is  in 
wntmg  and  duly  attested,  and  recorded  with- 
in 30  days  from  the  date  of  the  delivery  of 
the  property,  becomes  effective  aa  against  third 
persons  from  the  date  of  the  delivery  of  the 
property,  even  though  the  date  of  the  execa- 
tipn  of  the  contract  does  not  appear  therein. 
Civil  Code  1010,  iS  3318,  3319;  Tremere  v. 
Barfleld,  12  Ga.  App.  774,  78  S.  E.  729 :  Bond 
T.  Brewer,  96  Ga.  443,  23  S.  E.  421:  Howe 
T.  Spencer,  140  Ga.  540,  79  S.  E.  144. 

PESd.  Note.-~For  other  cases,  see  Sales,  Cent 
D^.  K  1366-1376 ;  Dec  Dig.  S  472.*] 

Error  from  City  Conrt  of  Blakely ;  B.  H. 
Shield,  JTndge. 

Action  between  Base  Alexander  and  O.  L. 
Pattersoa  There  was  a  Judgment  for  the 
latter,  and  tbe  former  brings  error.  Affirmed. 

GleBsnex  &  Park,  ot  Blafcely,  for  plaintiff 
in  error.  Bambo  &  Wright  of  Blakeljr,  for 
defendant  in  error. 

BlUjt  O.  J.  Judgment  afDrmed. 


(U  Oa.  App.  m) 

TYT^EB  ft  TOMLINSON  t.  ARNETT. 
(No.  6.031.) 

(Court  of  Appeals  of  Georgia.    Oct  7»  1918.) 

(SyUaliM  by  the  Court.) 

1.  New  Tblal  (|  164*)— Sbbtios  or  Rule  Ni- 
si—Dibmissai.  OF  Motion. 

A  rule  nisi  was  granted  on  a  motion  for  a 
new  trial,  and  ordered  served,  and  the  motion 
set  to  be  heard  at  the  next  regular  term  of  the 
court;  and  when  it  was  duly  called  at  that 
time  it  appeared  that  the  nile  nisi  had  not 
been  served,  nor  service  waived,  and  no  excuse 
for  failure  to  serve  was  shown.  Held,  that  the 
judge  did  not  abuse  his  discretion  in  dismissing 
the  motion,  for  want  of  service.  McMullen  v. 
Citizens*  Bank,  128  Ga.  400,  61  S.  E  342 ; 
Smedley  v.  Williams,  112  Ga.  114,  37  S.  E. 


Ill ;  Connor  v.  State,  7  Ga.  App.  88.  66  S.  £. 
482.  . 

[Ed.  Note.— For  other  cases,  see  New  Trisl, 
Cent  Dig.  H  312,  313 ;  Dec.  Dig.  1 154.*] 

2.  New  Tuai.  (|  156*)- Motion  fob  New 
Tbza]>-Faii.ubb  to  Sebve  Ruus  Nisi. 
Where,  in  the  case  stated,  movant  asked 
the  court  to  continue  the  hearing  of  the  motion 
for  a  new  trial,  in  order  that  service  might  be 
perfected,  and  no  reason  was  then  given  for  the 
failure  to  perfect  service  of  the  rule  nisi  on  tbe 
motion  as  previously  ordered,  and  no  reason  as- 
signed why  the  continuance  should  be  granted, 
except  for  the  purpose  of  perfecting  service,  the 
trial  judge  did  not  err  in  refusing  to  grant  tbe 
motion  foi  a  continTiance. 

[Ed.  Note^For  other  cases,  see  New  Trial, 
Cent  Dig.  i  816 ;  Dec.  DigTl  166.*] 

Error  from  City  Court  of  Blakely ;  R.  H. 
Sheffield,  Judge. 

Action  between  Tyler  &  Tomlinson  and 
J.  B.  Arnett  A  motion  for  new  trial  was 
dismissed,  and  Tyler  &  Tomllnson  bring  a- 
ror.  Affirmed. 

Bambo  &  Wright,  of  Blakely.  for  plaintllb 
In  error.   A.  H.  Gray,  of  Blak^,  for  defttid- 

ant  in  error. 

HILL,  O.  J.  Judgment  affirmed. 


(IS  Oa.  Apt).  (08) 
COLUMBIAN  NAT.  LIFE  INS.  (X).  T, 
MULKET.    (No.  4,998.) 

(Court  of  Appeals  of  Georgia.  Aug.  26,  1913. 
Rehearing  Denied  Sept.  16,  1913.  Second 
Motion  for  Rehearing  Denied  Oct  3,  1913.) 

fByUabu*      tike  Ocurt.) 

iNStTSANCE  (5  849*)— FOBFEITUKB  OF  POLIOT— 
NONPATHENT  OF  PbEMIUM  NOTE. 

"The  failure  to  pajr  a  promissory  note;  tak- 
en in  ijayment  of  an  Insurance  policy  (altiwngh 
it  is  stipulated  In  tbe  note  that  the  nonpayment 
of  tbe  same  at  maturity  win  avoid  the  policy), 
will  not  forfeit  the  policy,  where  there  Is  no  con- 
dition in  the  policy  itself  providing  for  Its  forfu- 
ture  for  the  nonpayment  of  notes."  "Whore  tiie 
condition  as  to  forf^ture  for  nonpayment  on 
maturity  of  a  note  given  for  the  premiam  U 
contained  only  in  the  note,  tbe  mere  fact  that 
the  note  is  not  paid  at  maturity  does  not  of 
Itsdf  avcdd  the  policy.  Such  a  proTision  is  s 
condldott  subsequent  of  whldi  the  companj 
must  avail  itself  by  clear  and  unequivocal  acts." 
The  decision  in  Arnold  v.  Empire  Insurance 
Co.,  8  Ga.  App.  685,  60  S.  SL  470,  is  control- 
ling. Tliere  Is  no  conflict  between  Uie  dedsiiHi 
in  tiiat  case  and  the  decision  of  the  Supreme 
Conrt  in  Stephenson  v.  Empire  Life  tnaarance 
Company,  139  Ga.  82,  76  S.  E.  592.  In  tbe 
Stephenson  Case  the  provision  relating  to  for- 
feiture for  nonpayment  of  premium  notes  was 
contained  in  the  policy  itsdf,  in  the  Arnold 
Case  it  was  in  the  premium  note  only,  and  in 
the  iostant  case  the  condition  was  contained, 
not  in  the  policy  contract,  but  onl?  in  tlie  note, 
and  is  therefore  within  ruling  in  tiie  Arnold 
Case.  Joyce  on  Insurance,  |  1211;  May  on 
Insurance,  S  34 5e. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  891,  895-902,  913 ;  Dec.  Dig.  i 
349.*] 

Error  from  City  Conrt  of  Atlanta;  H.  M. 
Beid,  Judge. 
Action  by  Janle  Mulkey  against  the  Co- 


*For  othv  eases 
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ImnUan  Natkmal  Life  Inaurance  Company. 
Jn^ment  for  plalntUf,  and  defendant  brings 
error.  Affirmed. 

Watklna  &  Latimer,  of  Atlanta,  for  plain- 
titt  In  error.  Anderson  &  Bountree  and  Hor- 
ton  Brofl.  &  Barresa,  aU  of  Atlanta*  for  de- 
fendant In  ernv. 

BILU  OL  J.  Judgmott  afllxmed. 


(U  Oa.  App.  683) 

0ASKIN8  T.  GASKINS  «t  aL 

OASKINS  et  al.  t.  OASEINS. 
(Noe.  4^,  0,ai4.) 

(Court  of  Appeals  of  Geoi^a.    Oct  7,  1918.) 

(Syltabtu  hy  the  Court.) 

1.  TaOVEK  COHTEBfilON  (J  13*)— NaTDBB 

or  RucEDT— Rbcovebt  or  Wbittsn  Inbtbu- 

HXRTS. 

The  court  did  not  err  In  suetaining  the 
demnrrer  and  diamiising  the  plaintiff's  action 
in  trover.  Trover  will  not  lie  to  recover  pos- 
session of  a  deed  executed  to  a  defendant,  or  of 
nonDeeotiable  notes  and  certificates  of  deposit 
payable  to  the  defendant,  upon  the  sround  that 
these  writings  were  improperlr  tasen  Id  the 
name  of  the  defendant,  when  they  should  have 
been  executed  to  the  plaintiff.  Tie  present  ac- 
tion was  brought  to  recover  an  apparent  muni- 
ment of  tiOe  of  the  defendant,  two  certain 
promissory  notes  payable  to  her,  and  a  time 
certiOcate  of  deposit  issued  to  her,-  and  in  none 
of  these  papers  did  the  name  of  the  plaintiff 
appear.  Furthermore,  under  the  allegations  of 
the  petition,  the  case  was  one  In  which  affirm- 
ative equitable  relief  would  have  been  required, 
and  the  plaintiff's  remedy,  if  any,  lay  in  a  pro- 
ceeding in  equity  to  which  all  persons  interest- 
ed are  necessary  parties. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversiou.  Gent  Dig.  U  103-106;  Dee.  Dig. 
I  !».•] 

2.  Cnoas-Bizx  Dkuibsxd. 

The  dedsion  upon  the  main  bill  of  excep- 
tions bdng  contndllnf,  the  cross-bill  la  dis- 
miaaed. 

(AMiOonai  BifltahM  by  BiitorM  Btaff.) 

3.  GoDsra  (I  18&*)— CiTT  Conav  or  Nuh- 
VXUJB— Equitablb  JuBisDionoir. 

In  an  action  of  trover  in  the  city  conrt  of 
Nashville,  an  amendment  changing  the  action 
to  one  seeking  equitable  relief  ia  not  permissi- 
ble, since  wach  conrt  is  without  equitable  juris- 
didrion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
^.^^§  409,  «2,  413.  429,  468 ;  Dec  Dig.  i 

Error  from  City  Court  of  Nashville;  C. 
A.  Christian,  Judge. 

Action  by  J.  B.  GasUns  against  Doda  Gaa- 
Wpw  and  another.  There  was  a  jndgment 
dlsmlseing  tbe  action,  and  plaintiff  brli^ 
error.  Affirmed,  and  cnws-bUl  of  exceptiona 
dismissed. 

Knlgbt,  Chastaln  &  Gaaklns,  of  Na^Tllle, 
for  plaintiff  in  error.  B.  K.  Wilcox,  of  Val- 
dosta,  tax  d^Eendanta  in  error. 

RUSSELL,  J.  X  B.  Gasklna  broos^t  an 
action  of  ball  trover  against  Docla  Gasldns 


and  W.  T.  Blgdl,  Sr.,  to  reeoror  poaaesaioD 
of  a  deed  to  a  certain  honae  and  lot  In  the 
town  of  Bay'a  Mill,  two  notes  of  $500  eadi, 
executed  by  one  W.  D.  Le^  and  a  certlflcate 
of  deposit  for  $1,380,  lasned  by  the  Bank  of 
Milltown.  The  action  was  dismissed  upon 
demurrer,  and  to  this  Judgment  exception  Is 
taken  In  the  main  bill  of  exceptions.  Prior 
to  the  Judgment  of  dismissal  the  trial  Judge 
allowed  an  amendment  to  the  petition  for 
bail,  and  the  allowance  of  this  amendment  la 
the  subject  of  a  cross-bill  of  exceptions. 

[1  ]  In  the  original  affidavit  of  the  plaintiff 
the  property  sought  to  be  recovered  was  de- 
scribed as  "one  warranty  deed  conveying  one 
house  and  lot  In  the  town  of  Ray's  Mill, 
•  *  *  taken  by  Docla  Gaskins  and  W.  T. 
Rlgell.  Sr.,  his  [the  plaintiff's]  money  having 
paid  for  said  property;  also  two  notes  for 
$600  each,  signed  by  W.  D.  Lee,  which  notes 
had  been  taken  payable  to  Doda  Gaskins  to 
defraud  J.  B.  Gasklna  out  of  his  land  and 
money,  the  same  being  part  of  the  purdiase 
money  of  100  acres  of  land  sold  by  said  J.  B. 
Gasklna  to  said  W.  D.  Lee;"  and  also  a  cer- 
tificate of  time  depoalt  lasned  by  the  Bank  of 
Milltown  for  $1,380  to  Doda  GaaUna,  ot  to 
W.  T.  Blgell,  Sr.,  for  mtmey  whlcb  bel<Higed 
to  J.  B.  Gaaklns.  In  the  amendment  the  peti- 
tioner set  forth  at  lengtb  the  tranaaction 
meana  of  woleh  the  defendanta  came  into 
possession  of  $8,000  as  the  purchase  price 
of  the  tract  of  land,  whldi  It  was  alleged  the 
plaintiff  bad  authorized  them  to  sell  to  W. 
D.  Lee;  and  it  was  averred  that  the  house 
and  lot  at  Ray's  Mill,  which  should  hare 
been  conveyed  to  J.  B.  Gaskins,  represented 
a  portion  of  the  $3,000,  the  $1,000  in  notes 
another  portion,  and  the  remainder  had  been 
deposited  aa  evidenced  by  tbe  certificate  of 
deposit 

It  is  very  apparent  if  the  allegations  of 
amendment  to  the  petition  are  true,  that  the 
plaintiff  is  the  victim  of  misplaced  confidence, 
and  is  entitled  to  recover  the  proceeds  of 
the  sale  made  by  his  agents,  which  they  have 
converted  to  their  own  use.  But  the  descrip- 
tion of  the  $2,000  in  cash  is  insuffident  to 
supply  that  certainty  of  identification  which 
in  an  action  of  trover  la  essential  to  a  sei- 
zure. The  money  la  not  otherwise  described 
than  aa  "$2,000  in  cash."  In  McElhannon 
V.  Farmers'  Warehouse  &  Commission  Co., 
96  Ga.  670,  22  S.  E.  686,  the  money  In  ques- 
tion was  described  aa  "$3,500  lawful  money 
of  the  United  States,"  and  this  description 
was  held  to  be  too  vague  and  indefinite. 
There  was  some  reference  in  the  Mc£lhan< 
non  Case  to  the  fact  that  bond  bad  been  giv- 
en, aa  a  bond  haa  been  givm  In  the  present 
caae,  and  this  la  advratad  to  by  counsel  for 
plaintiff  In  errw;  bat  as  was  well  said  by 
Justice  Lumpkin  (referring  to  tbe  McElhan- 
non Case,  supra).  In  Harper  t.  Jeffera,  139 
Ga.  761,  78  S.  B.  174 :  "Now,  does  the  fact 
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(rf  the  glviiv  or  not  glTlng  of  a  bond  appear 
ton  demnrm  to  the  snfflclency  of  the  allega- 
tions of  the  petition],  unless  alleged  In  the 
petition?"  Tbat  there  la  no  pertinmcy  In 
the  tnct  that  bond  may  have  been  given  by 
the  defendant  In  trover  Is  settled  by  the  rul- 
ing of  the  Supreme  Court  In  CkxAn  v.  B^ant, 
103  6a.  727,  730,  731,  30  S.  EL  435,  as  weU  as 
In  Harper  t.  Jcifers,  supra.  We  think  the 
lower  court  could  properly  have  hdd  that 
the  description  of  the  money  In  the  amend- 
rneot  was  insufficient 

[2, 3]  In  the  view  we  entertain  of  this 
case,  however.  It  Is  not  necessary  to  rule  up- 
on the  question  of  the  propriety  of  the  amend- 
ment raised  by  the  crosa-blU  of  exceptions. 
Whether  the  amendment  was  correctly  al- 
lowed or  not,  the  allowance  of  the  amend- 
ment had  the  effect  of  transforming  the  ac- 
tion to  a  proceeding  equitable  In  Its  nature, 
and  one  which  requires  affirmative  relief. 
The  city  court  of  NashvHle  was  without  Ju- 
risdiction for  such  a  proceeding.  However, 
the  plain  defect  which  authorized  the  dis- 
missal of  the  action  upon  general  demurrer, 
either  before  or  after  the  allowance  of  the 
amendment,  was  the  fact  that  the  plaintiff 
himself  shows  that  the  title  to  the  papers 
which  he  seeks  to  recover  Is  In  the  defend- 
ant. Even  If  he  could  recover  the  deed,  the 
notes,  and  the  certificate  of  deposit,  be  would 
be  In  no  better  position  than  before.  The 
deed  does  not  convey  title  to  him,  but  con- 
veys title  to  Docia  Gasklns.  Upon  It  be 
could  not  recover  possession  of  the  land,  and, 
indeed,  the  petition  alleges  that  he  himself 
la  In  possession  of  the  lot  at  Ray's  MIIL  The 
plaintiff  could  not  recover  upon  notes  pay- 
able to  Doda  Gasklns,  nor  collect  from  the 
bank  upon  a  certificate  of  deposit  Issued  to 
Doda  OaskiDs  and  W.  T.  RlgelL  There  Is 
no  question  tbat  trover  will  lie  to  recover 
deeds.  Gay  v.  Warren,  115  Ga.  734.  42  S. 
B.  86,  00  Am.  St  Bep.  151.  And  it  may  be 
used  as  a  proper  proceeding  to  recover  pos- 
session of  promissory  notes.  Rushln  v. 
Tharpe,  88  Ga.  779,  15  S.  B.  830;  Fisher  v. 
Jones,  108  Ga.  490,  34  8.  E.  172.  It  may  also 
be  used  to  recover  a  bond  with  Interest  cou- 
pons attached.  Bank  v.  Trustees,  62  Ga.  271 ; 
Hoyle  V.  Jones,  35  Ga.  40,  89  Am.  Dec.  273; 
Nutting  V.  Thomasson,  57  Ga.  418.  Under 
these  decisions  we  doubt  not  that  Gasklns 
could  by  trover  have  recovered  the  notes 
mentioned  in  the  present  case.  If  they  bad 
be«i  payable  to  Doda  Oasklns  or  bearer;  but 
according  to  the  record  they  were  payable  to 
Doda  Gasklns,  and  would  not  be  negotiable 
wllliout  her  Indorsement  Nor  could  he  re- 
cover the  certificate  of  deposit  If  any  of  the 
writings  mentioned  in  the  present  suit  should 
be  canceled  or  reformed,  this  phase  of  the 
case  would  be  properly  cognizable  only  In  a 
court  of  equity. 

Judgment  upon  the  main  bill  of  exceptions 
affirmed.   Cross-bill  of  exceptions  dismissed. 


cu  oa.  App.  nn 
COX  T.  UAMNING.   (BTol  4,D0&> 
(Court  of  Appeals  of  Georgia.   Sept  28,  ISU. 
Bdieuing  Denied  Oct  3,  lAlS.) 

fSyUahut  by  the  Court.) 

1.  AFPKAI.  and  EBBOB  a  11S8*}— HABHUCSi 

Ebbob. 

The  Erection  given  to  this  case  by  the  trial 
judge  secured  substantial  justice,  and  the  judg- 
ment will  not  be  reversed  in  order  that  tbe 
same  result  may  be  more  technicaily  reached 
by  regular  procedure  at  a  later  stags  In  tlia 
triaL 

'  [Ed.  Note.— For  other  caaes.  see  Appeal  and 
Error.  Cent  Dig.  {|  446^4461;  DedToig.  | 
1138.^]  ' 

2.  Pabtnbeship  (I  820*)— Tboveb  and  Con- 
VKBsioN  (i  17*)— Right  oi-  Action— Acnoa 
lOB  PjlBTNXbship  AccocitTiNa— Vbnci. 

Under  the  undisputed  evidence  trover  was 
not  available  to  the  plaintiff  as  a  remedy  to  set- 
tle ttie  matters  in  dispute  between  the  memben 
of  a  partnership  composed  of  tbe  plaintiff  and 
the  defendant  The  testimony  of  tbe  plaintiff 
himself  showed  that  title  to  the  property  aoosht 
to  be  recovered  was  In  the  partnerstup,  and  that 
his  interest  therein  could  not  be  determioed 
until  after  a  full  accounting  bad  been  had  be- 
tween the  mrtiea.  Miller  v.  Freeman,  111  Ga. 
654,  36  S.  961.  61  L.  R.  A.  504.  An  action 
for  the  purpose  of  having  auch  an  accoontiiw, 
l>eing  equitable  in  Its  nature,  must  be  broufibt 
in  the  superior  court  in  the  county  of  tbe  de- 
fendant's residence. 

[Ed.  Note.— For  other  caseaL  see  Partnerahip, 
Cent^DIg.  1  741:  Dec.  Dig.  J  820;*  Trofsr 
and  Converdon,  Dec  Dig.  i  17>] 

Error  from  City  Court  of  Leesburg;  H.  L. 
liong.  Judge. 

Action  by  O.  N.  Cox  against  A.  B.  Man^Bfaj^ 
Judgment  for  defendant  and  plaintiff  brings 

error.  Affirmed. 

W.  G.  Martin,  of  Leesbnrg,  for  plaintiff 
in  error.  R,  J.  Bacon  and  B.  H.  Ferrell.  both 
of  Albany,  for  defendant  In  error. 

BUSSELI^  J.  Judgment  affirmed. 


Its  Ga.  App.  T40) 

MONK  V.  NATIONAL  BANK  OF  TIFTON. 
(No.  4,659.) 

(Court  of  Appeals  of  Georgia.   Oct  7, 1913.) 

^iSvHabtw  by  the  Court.) 

Instbuotions— New  Tbial. 

The  court  did  not  err  In  the  InBtraction  of 
which  complaint  is  made,  nor  A  refusing  the 
instruction  requested.  The  evidence  authoria- 
ed  the  verdict  and  there  was  no  error  in  re- 
fusing a  new  trial. 

Error  from  City  Court  of  Tlfton ;  B.  Eive, 
Judge. 

Action  between  S.  B.  Monk  and  the  National 
Bank  of  Tlfton.  From  an  adverse  lodgmoit 
Monk  brings  error.  Affirmed. 

See,  also,  76  S.  SL  27a 

B.  D.  Smith,  of  Tlfton,  fbr  plalntifl  in  er> 
ror.  Folwood  &  Sfceen,  of  Tlfton,  for  defend' 
ant  In  error. 

RUSSELIt,  J.  Judgment  affirmed. 
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AMERICAN  MFG.  CO.  v.  CHAMPION  MFG. 

CO.    (No.  4,939.) 
(Coait  of  Appeal!  of  Georgia.    Oct  7.  IdlS.) 

(BvUabM  hv  the  CWU) 

SAT.BS  (8!  8T0,  802*>~GooDa  to  be  UAiniTAO- 
tubki^Bbbaoh  or  Coittbaov— Bsnirr  of 
Seller. 

Where  gooda  are  sold  for  future  delivery 
and  prior  to  the  time  for  delivery  the  purchaser 
notifies  the  seller  that  be  will  not  take  and  pay 
for  the  goods,  the  seller  may  treat  the  contract 
as  rescinded  and  sae  for  whatever  damages  he 
has  sustained  up  to  the  time  of  its  repudiation 
by  the  vendee.  If  the  goods  bought  are  to  be 
manufactured  by  the  seller,  and,  upon  the  re- 
pudiation of  the  contract  by  the  purchaser,  the 
seller  faila  or  refuses  to  manufacture  the  goods 
BO  as  to  have  them  ready  for  delivery  at  the 
time  fixed  in  the  contract,  his  only  remedy  is 
to  bring  an  action  against  the  purchaser  for 
damages  for  the  breach  of  the  contract.  He 
cannot  sue  npon  open  account  either  for  the 
purchase  price  of  the  goods  or  for  the  contract 
price  less  the  cost  of  manufacture.  Before  an 
action  of  this  kind  will  lie,  the  seller  must  have 
put  himself  in  a  position  where  he  could  deliver 
and  have  either  actually  delivered  the  goods  or 
have  stored  and  retain^  them  for  the  vendee. 
If  the  contract  be  an  entire  one  for  the  manu- 
facture of  a  quantity  of  articles,  flie  remedy 
of  the  seller  to  store  and  retain  the  goods  for 
the  vendee  and  sue  for  the  purchase  price  is 
not  available,  unless  the  entire  quantity  of  ar- 
ticles contracted  for  has  been  manufactured. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  1085.  1128-1131;  Dec.  Dig.  K  870, 
892.*] 

Error  from  City  Court  of  Macon;  Robt. 
Hodges,  Judge. 

Action  by  the  American  Manufacturing 
Company  against  the  Champion  Manufactur- 
ing Company.  Judgment  for  defendant,  and 
I^intlfr  brings  error.  Affirmed. 

SltUer  St  Jones,  of  Macon,  for  plalntlfl  In 
error.  J.  B.  Hall  and  Jna  R.  U  Bmltb,  both 
of  Macon,  for  defendant  in  error. 

POTTUD,  J.  The  American  Manufactur- 
ing Gompanj  brought  salt  on  open  account 
against  the  Champion  ManufS&ctorlng  Com- 
pany, a  partnership  comjioaed  of  two  named 
persona.  fDie  account  was  made  up  of  6,883 
bag  holders  which  liad  been  delirered  to 
and  accepted,  by  die  defendants  at  the 
agreed  price  of  17%  cents  each,  of  4.300  bag 
holders  on  hand  which  the  deftedants  refua> 
ed  to  accept,  and  39,307  bag  holders  which 
the  defaidants  agreed  to  take  but  which  bad 
not  been  manu&ctured  by  the  idalntUf. 
Against  these  Items  the  plalntifE  credited  Uie 
expense  of  manufacturing  the  bag  holders 
which  had  not  been  made  up.  Thoce  was 
also  In  the  account  several  items  fOr  a  num- 
ber of  cane  strippers  and  an  item  for  the 
cost  of  extra  material.  The  total  amount 
claimed  to  be  due  on  the  account  was  f9,- 
806.46,  less  a  credit  of  cash  paid  of  $1,820.13, 
togetiier  with  a  deduction  of  $409.27,  the  es- 
timated expenses  of  completing  the  contract, 
and  credit  memoranda  of  shortage  of  $1.55, 


making  the  net  balance  claimed  to  be  due  on 
account  of  $6,989.51.  The  items  of  the  ac- 
count for  the  purchase  price  of  the  bag 
holders  wag  based  on  a  written  contract 
dated  June  2,  1911,  In  which  the  plaintiff 
agreed  to  sell  and  the  defendants  to  buy  60,- 
000  bag  holders,  of  certain  dlmenaions,  at 
17%  cents  each  f.  o.  b.  Chattanooga,  Teain. ; 
deliveries  to  begin  on  July  15th  and  the 
entire  number  shipped  out  by  September  16, 
1911.  The  terms  of  payment  were  $1,000 
within  five  days  from  date  of  the  contract 
and  the  balance  to  be  paid  for  30  days  att&r 
shipment  The  shipments  were  to  be  made 
direct  to  customers  upon  the  defendants'  or- 
ders, and  any  bag  holders  remaining  on  hand 
on  September  16,  1911,  were  to  be  shipped  to 
the  defendants  at  Macon,  Ga.  In  the  event 
the  stakes  for  the  bag  holders  were  lengthen- 
ed, the  defendants  were  to  pay  for  the  addi- 
tional cost  of  the  materlaL  The  defendants 
admitted  the  execution  of  the  contract,  ad- 
mitted the  delivery  of  the  6,383  bag  holders, 
averred  that  the  plalntlfT  had  been  paid  In 
full  for  these  bag  holders,  and  denied  all  of 
the  other  material  allegations  In  the  petition. 

From  the  evidence  offered  in  behalf  of 
the  plaintiff,  it  appears  that  in  August,  1911, 
the  plaintiff  had  manufactured  and  delivered 
in  accordance  with  the  contract  6,333  bag 
holders  and  had  on  hand  4,360,  for  which  no 
shipping  instructions  had  been  given  by  the 
defendants.  The  defendants  notified  the 
plaintiff  that  they  would  be  unable  to  use 
the  remainder  of  the  bag  holders  contracted 
for  and  requested  that  some  arrangements 
be  made  by  which  they  might  be  reUeved 
from  the  contract  or  have  its  completion 
postponed  until  a  year  later.  No  agreement 
was  reached  by  correspondence,  and  on  Au- 
gust 26th  one  of  the  defendants  went  to 
Chattanooga  to  take  up  the  matter  in  i>er- 
son  with  the  president  of  the  plaintiff  com- 
pany. The  plaintiff  declined  to  release  the 
defendants  from  the  contract,  hut  it  was 
finally  agreed  that  if  the  defendants  would 
pay  the  amount  then  du^  and  pay  for  the 
4,860  bag  holders  en  hand,  and  also  pay  for 
the  material  on  hand  whldi  had  been  bought 
for  the  purpose  of  manufacturing  the  bag 
holders  contracted  for,  the  plaintiff  would 
extend  the  time  for  the  compl^ion  of  the 
contract  for  one  year.  The  past-due  account 
then  owing  by  the  defendants  to  the  plain- 
tiff amounted  to  $820.  Subsequently  the  de- 
fendants paid  the  plalntlfl  this  amount  but 
have  never  paid  tor  the  material  on  hand 
nor  for  the  4,360  bag  holders.  The  plalntifl 
could  have  completed  the  contract  on  Sep- 
tember 16th  tf  it  had  not  been  notified  by 
the  defendants  that  thay  would  not  take 
and  pay  for  the  ronalnder  of  the  bag  hold- 
ers. After  the  agreement  betweoi  the  parties 
on  August  26tb,  several  letters  passed  be- 
tween them  as  to  what  was  the  real  agree* 
ment  entered  into  on  August  26th.  Proposl- 
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tions  of  settlement  were  made  by  the  de- 
fendants but  weie  not  acc^ted  by  the  plain- 
tiff, nnally,  on  November  3, 1911,  the  plain- 
tiff notlfled  the  defendant  that  it  would  go 
forward  and  complete  the  contract  and  hold 
the  remainder  of  the  bag  holders,  as  well  as 
the  4^60  bag  bidders  then  on  hand,  subject 
to  the  defendants*  order.  Later  on  the  plain- 
tiff again  wrot^  submitting  a  fnrttier  proposi- 
tion and  'stating  that  If  it  was  accepted  the 
plaintiff  would  defer  completion  of  the  con- 
tract until  the  next  year,  ^ils  proposition 
was,  however,  reacted  by  the  defendants. 
The  parties  being  unable  to  reach  an  ad- 
Jnsbnent,  suit  was  brought  on  November  12, 
1912,  more  than  a  year  after  the  time  when 
the  contract  was  to  have  been  completed, 
under  the  agreement  of  August  26,  1911. 
The  trial  Judge  granted  a  nonsuit,  and  the 
plaintiff  excited. 

1.  Where  the  purchaser  of  goods  refuses 
to  take  and  pay  for  them,'  the  seller  may 
pursue  one  of  three  remedies:  He  may  re- 
tain the  goods  and  recover  tiie  difference  be- 
tween the  contract  price  and  the  market 
price  at  the  time  and  place  of  delivery ;  or 
he  may  sell  the  goods,  acting  as  agent  for 
the  purchaser,  and  recover  the  difference 
between  the  contract  price  and  the  price  on 
resale;  or  he  may  store  and  retain  the 
property  for  the  vendee  and  sue  him  tor  the 
entire  price.  C^vil  C!ode,  {  4131.  The  con- 
tract between  the  parties  in  the  present  case 
was  an  entire  one.  The  plaintiff  bought 
60,000  bag  holders,  and  the  remedy  ct  the 
seller  to  store  and  retain  the  goods  and  sue 
the  purchase  for  the  «itlre  price  would 
not  be  available  unless  all  of  the  bag  hold- 
ers not  delivered  had  bera  manu&ctored. 
The  seller  conld  not  manufacture  a  portion 
of  the  goods  and  store  and  retain  them  and 
sue  for  the  purchase  price  of  the  goods  so 
retained  and  decline  to  manufacture  the 
rmalnder  of  the  bag  holders  called  tor  by 
the  contract  When  the  plaintiff  was  notlfled 
fay  the  defendants  in  August  that  they  would 
not  take  and  pay  for  the  remainder  of  the 
bag  holders  under  the  contract,  the  plaintiff 
had  a  right  to  treat  the  contract  as  rescind- 
ed, decline  to  manufacture  any  more  bag 
holders,  and  sue  for  whatever  damages  it 
had  sustained  up  to  the  time  the  purchaser 
repudiated  the  contract.  Or  the  plaintiff 
conld  have  declined  to  agree  to  the  rescis- 
sion, proceed  with  the  manufacture  of  the 
bag  holders,  and  if,  at  the  time  th^  were 
to  have  been  delivered,  the  defendants  re- 
fused to  accept  and  pay  for  them,  the 
plaintiff  could  then,  under  the  provisions 
of  tbe  Civil  Code,  8  4181,  after  nottce  to  the 
defendants,  have  resold  tbe  goods  at  the 
place  of  delivery  and  recovered  from  the  de- 
fendants the  difference  between  the  contract 
price  and  the  price  on  resale,  or  the  plaintiff 
conld  have  stored  the  goods  for  the  defend- 
ants and  sued  them  for  the  entire  price. 
Southern  Flour  Co.  v.  St.  Louis  Co.,  11  6a. 
App.  401.  76  8.  B.  439.   By  failing  to  manu* 


facture  the  remainder  of  the  bag  holders 
bought  by  tbe  defendants,  the  plaintiff 
agreed  to  the  rescission  of  the  contract 
This  Is  true  whether  the  original  contract 
providing  for  final  delivery  on  September 
IS,  1011,  was  operative  or  whether  tbe  thne 
for  the  completion  of  the  contract  was  ex- 
tended one  year  by  the  agreement  of  August 
26,  1911.  The  undisputed  evidence  shows 
that  the  remainder  (38,307)  of  the  bag  hold- 
ers were  never  manufactured  by  the  plain- 
tiff. For  this  reason  the  plaintiff  was  not 
in  a  position  to  avail  itself  of  the  remedies 
provided  for  in  the  section  of  the  Code 
above  referred  to. 

Having  agreed  to  a  rescission  of  the  con- 
tract by  falling  to  complete  it  the  plaintiff's 
only  remedy  was  to  sue  for  damages  for  a 
breach  of  the  contract  If  such  a  suit  had 
been  brought,  tbe  plaintiff  might  have  been 
entitled  to  recover  the  difference  between 
the  contract  price  and  the  market  value  at 
the  time  and  place  of  delivery  of  the  4,360 
bag  holders  which  it  had  manufactured,  to- 
gether with  such  other  items  of  damage  In 
the  way  of  lost  profits  and  special  expendi- 
tures on  account  of  the  contract  etc.,  as 
it  might  be  able  to  prove.  But  the  plaintiff 
did  not  adopt  this  remedy.  It  elected  to  sue 
on  open  account  as  for  goods  sold  and  de- 
livered. This  form  of  action  is  based  upon 
the  theory  that  there  was  a  completed  con- 
tract between  the  parties  and  that  the  de- 
fendants failed  to  pay  in  accordance  with 
its  terms.  It  is  not  available  where  goods 
bought  have  not  been  delivered  and  where 
there  has  been  a  breach  of  the  contract  of 
sale  by  reason  of  the  defendants*  refusal  to 
accept  goods  bought,  except  that  the  indebt- 
edness might  be  stated  in  the  form  of  an 
aecount,  if  the  plaintiff  has  stored  the  goods 
for  the  vendee  as  provided  1^  tlie  section  of 
the  Code  above  dted.  Black  v.  Kaplan,  9 
Ga.  App.  Sll,  72  S.  B.  303;  Llnder  v.  Cole, 
10  Oa.  App.  102,  72  S.  B.  719;  Oklahoma  Co. 
V.  Carter,  116  Ga.  141.  42  S.  B.  S78,  69  L. 
B.  A.  122,  94  Am.  SL  B^  112;  BonnsavlUe 
V.  Leonard  Mfg.  Co.,  127  Ga.  73S.  56  &  E. 
103a  The  plw*"t<*^  could  not  under  tbe  evi- 
dence, recover  on  open  account  wlQiout  ref- 
erence to  whetha  its  cause  of  action  was  tot 
the  breach  of  tbe  orii^nal  agre^ent  or  up- 
on the  agreement  of  August  26,  1911,  traated 
either  as  an  extension  of  the  original  agree- 
ment or  as  an  accord  and  aatlsfactton  at  It 

It  was  argued  by  counsel  for  the  plaintiff 
In  error  that  some  items  of  the  aooonnt  soed 
on  were  not  connected  with  the  contract  of 
purchase  of  the  bag  holders,  and  that  cer- 
tainly  as  to  these  Items  the  nonsuit  was  er- 
roneous. It  appears,  however,  from  the  un- 
disputed evidence,  tliat  the  defendants  bad 
paid  to  the  plaintiff  ll.S20.13.  This  amonnt 
more  than  paid  for  the  bag  holders  which 
bad  been  delivered  and  for  all  (tf  the  otber 
Items  on  the  account  for  whldi  a  recovery 
conld  be  had  in  this  forinof  a^biL^  The 
plaintiff  was  no^ig^tlttedMaUict^^tUlther 
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for  the  4,360  bag  holders  on  hand  or  for  the 
39^7  bag  holders  which  had  not  been  man- 
ufactured.  There  was  not  error  In  award- 
ing  a  nonsuit 
Judgment  affirmed. 


(13  Ga.  App.  £71) 

HABTUT  t.  ROHB  SGAUD  ft  ufg.  oo. 

(No.  4,907.) 
(Conrt  of  Appeals  of  Georgia.   Oct  7,  1018.) 

(Svllabut  by  the  Court.) 
Mastb  and  Sbataitt  ({  286*)— Ikjitbibs  to 

SKBTAHl^UinOIENOT    OT  ETIDINCS— De- 

nCTIVE  AFPUANCBS— NEOLiaBNCB  OF  PEL- 

LOW  Sbbvaht. 

The  allegations  of  the  petition  were  snb- 
Btantiallr  proTed  as  laid,  and  it  was  error  to 
grant  a  nonsuit. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Semnt  Gent  Dig,  K  1002»  1008,  1007,  1008. 
lOie.  1085,  1043,^063;  De&  Dig.  |  286.*] 

Error  tn^  CUy  Conrt  (tf  Floard;  J.  H. 
Beece,  Judi^ 

Action  by  Nolan  Harvey  against  the  Rome 
Scale  &  Manufacturing  Company.  Judg- 
ment for  defendant^  and  plaintiff  brings  tr- 
ior. Beretsed. 

Eubanke  &  Hebane^  of  Bome,  for  plaintiff 
in  tfror.  Dean  A  Dean  and  J.  M.  Hunt  all 
of  Borne,  for  defOidant  In  error. 

HILL,  C.  J.  Nolan  Harvey  sued  the  Rome 
Scale  A  Manufacturing  Company  for  damages 
for  personal  Injuries.  At  the  conclusion  of 
the  evidence  In  his  behalf  the  trial  Judge 
awarded  a  nonsuit,  and  this  is  the  error  com- 
plained of.  Plaintiff  was  employed  as  a 
helper  by  the  defoidant,  and,  while  helping 
a  blacksmith  at  the  forge  in  the  defoidant'a 
Blu^  in  bending  Iron,  his  eye  was  Injured  by 
a  ideoe  of  metal  flyh^  In  his  eye  In  his  pe- 
tition be  alleges,  as  the  opedflc  cause  of  his 
Injury,  that  the  blacksmith  whom  lie  was 
bdpliiC  stmck  with  his  hammer  a  piece  of 
iron  on  the  anrll,  "and  as  be  did  so  a  piece  of 
iron  oUpped  or  peeled  from  said  hammer, 
said  pieoe  of  steel  being  about  the  size  of  a 
ahot,  with  rough  and  ragged  edges,  and  same 
flevr  Into  the  right  eye  of  petitioner,  going 
ciHupletely  through  the  eyeball,  and  lodging 
at  the  base  of  the  eye,  and  destroying  the 
alght  thereof."  He  alleged  that  the  "hanunw 
was  defbctlTe,  and  not  sound,  nor  was  same 
fitted  fbr  said  work,  for  the  reason  that  said 
hammer  was  brittle,  fragile,  and  unstable, 
and,  when  same  came  In  contact  with  hard 
sabstanees,  would  break,  scale,  and  peel  off 
as  said  hammer  did  *  *  *  on  said  occa- 
sion; all  of  which  was  unknown  to  petition- 
er befOTe  said  Injnry,  and  all  of  whi6h  was 
known  to  the  defend&nt  or  should  have  been 
known,  and  of  which  the  defendant  could 
have  known  by  flie  use  of  ordinary  care; 

me  burden  was  on  the  plaintiff  to  estab- 
lish that  the  injury  which  he  complained  of 
was  caused  as  he  allied  In  the  petition,  and 
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It  Is  distinctly  alleged,  as  above  stated,  that 
a  piece  of  iron  chlp[>ed  or  peeled  from  the 
hammer  when  it  struck  the  metal  on  the  an- 
vU,  and  that  this  piece  of  iron  flew  Into  the 
right  eye  of  the  petitioner,  causing  his  In- 
Jury.  In  support  of  this  allegatlop,  he  testl- 
fled  as  follows:  "While  I  was  holding  it 
there  [meaning  a  wron^t  Iron  cuff],  and  he 
[the  blat^smith]  was  hammering,  when  he 
struck,  a  piece  flew  off  of  something,  and  hit 
me  in  the  right  eye,  and  knocked  me  over 
backwards.  I  could  not  tell  at  that  time 
what  it  flew  off  from ;  but  we  looked  at  the 
hammer  afterwards,  and  saw  it  was  chipped 
off.  I  did  not  look  at  the  piece  of  Iron  he 
was  hammering  afterwards  to  see  if  it  came 
off  of  It  I  saw  the  piece  that  came  out  of 
my  eye,  and  It  could  not  have  come  off  of  it 
It  came  off  of  something  In  a  round  circle; 
showed  where  it  bad  sloughed  out  of  the  side 
of  something ;  could  not  have  come  off  of  the 
piece  of  iron  he  was  striking,  because  the 
piece  of  Iron  was  not  in  a  round  circle. 
*  *  *  When  I  aamlned  that  hammer  the 
appearance  of  the  face  of  that  hammer  was 
this:  Around  the  edges  of  that  hammer  It 
was  chipped  off,  little  pieces  all  around  the 
edges  of  it  In  several  places,  all  around  the 
edges  In  a  kind  of  brittle-looking  state.  The 
piece  that  came  out  of  my  eye  compared 
with  the  face  of  that  hammer  in  this,  that 
one  side  was  rounding,  and  the  other  was 
mgged,  Just  like  if  it  had  been  chipped  out 
of  something."  From  this  evidence  the  Jury 
would  have  been  authorized  to  infer  that 
the  piece  of  iron  came  from  the  hammer,  and 
not  from  the  Iron  or  anvil,  although  the 
evideuM  Is  not  clear  and  distinct  on  the 
point  It  nevertheless  makes  a  question  for 
the  Jury,  and  could  not -have  be&a  determined 
as  a  matter  of  law. 

The  next  question  arising  la  whether  the 
hammer  was  defective  in  the  manner  alleged. 
Several  witnesses  in  behalf  of  ttie  plaintiff 
testified  that  the  hammer  was  defective.  It 
is  fundamental  that  one  of  the  nondelegable 
duties  of  the  master  is  to  exercise  reasonable 
care  In  furnishing  safe  inatmmentali  tlee 
with  which  his  anploy€8  or  savants  are  to 
do  the  work  required  of  them.  Under  the 
evidence  in  the  presoit  case  the  question  vras 
issuable  whether  tills  duty  had  been  fully 
performed  by  the  master. 

It  is  also  urged  learned  eounstf  for  de>- 
fendant  that  the  nonsuit  was  proper  because 
the  evidence  showed  that  the  blacksmith  and 
the  plaintiff  were  fellow  servants,  and  that 
the  Injury  was  due  to  the  negligence  of  the 
blacksmith  In  striking  the  anvil  Inst^  of 
the  hot  Iron.  If  the  evidence  conclusively 
showed  that  the  Injury  was  caused  by  the 
negligence  of  a  fellow  servant,  the  conten- 
tion would  be  sound;  but  there  are  cir- 
cumstances from  which  the  Jury  might  rea- 
sonably have  inferred  that  the  fault  was  In 
the  defective  condition  of  the  hammer,  or  In 
the  defective  material  of  which  ttur^ammet 
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was  made,  and  that  but  for  these  defects, 
one  or  both,  the  Injury  would  not  have  occur- 
red. These  are  matters  for  determination  by 
the  jury.  After  giving  the  case  a  careful 
consideration,  we  have  come  to  the  conclusion 
that  the  plaintiff  proved  prima  facie  the  al- 
legations of  his  petition,  and  therefore  that 
he  should  not  have  been  nonsuited.  This 
case  differs  from  that  of  Georgia  R.  Go.  v. 
Nelms,  83  Ga.  70.  9  S.  E.  1049,  20  Am.  St 
Rep.  308,  in  that  the  defects  complaint  of  in 
the  present  case  were  not  latent  and  not  in  a 
hammer  apparently  sound.  According  to  the 
plaintiff's  allegations  and  evidence,  the  de- 
fects were  such  as  the  master  conld  have 
discovered  in  the  use  of  ordinary  care  by  in- 
spectloa 
Judgment  reversed. 


(U  Oa.  ^p.  562) 

EUBANKS  V.  CENTRAL  OF  GEORGIA  RT. 

CO.    (No.  4,830.) 
(Court  of  Appeals  of  Georgia.   Oct.  7,  1913.) 

(SyUahuM  tv  th«  OourU) 

Railboads  (S  400*)— Injubt-  to  Pebson  on 
Tback— RsBumNO  Pbbsuuftion  or  Xeo- 

UGBNCE. 

The  jury  was  authorized  to  infer  that 
plaintiffs  minor  soQ  was  killed  by  the  raomng 
of  the  locomotive  and  cars  of  the  defendant 
company,  and  therefore  the  statutory  presump- 
tion of  negligence  as  charged  in  the  petition 
was  raised  against  the  company.  The  defend- 
ant company  introduced  evidence  tending  to  re- 
but this  presumption.  The  evidence  was  not 
of  such  probative  weight  and  effect  as  clearly 
to  rebut  the  presumptioD  of  negUgenee,  and 
leave  the  question  to  be  determined  as  one  of 
law.  A  direction  of  a  verdict  for  the  defend- 
ant was  therefore  erroneous.  CJivil  Code  1910, 
f  5926 ;  Davis  v.  Kirkland,  1  Ga.  App.  6,  68 
3.  B.  209;  Ellenberr  v.  Sou.  Ry.  Co..  5  Ga. 
App.  889,  63  S.  B.  240;  Biyson  v.  Son.  By. 
Co.,  3  Ga.  App.  407,  69  S.  B.  1124. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  11  1865-1381;  Dec.  Dig.  |  400.*] 

Error  from  City  Conrt  of  Sandetsville;  EL 

W.  Jordan,  Judge. 

Action  by  Mollle  Eubanks  against  the  Cen- 
tral of  Georgia  Railway  Company.  A  verdict 
was  directed  for  defendant,  and  plaintiff 
brings  error.  Reversed. 

Evans  &  Eh'ans,  of  Sandersville,  for  plain- 
tiff in  error.  F.  H.  Saffold,  of  Swalnsboro, 
and  J.  J.  Harris,  of  BandersTlUe,  for  defend- 
ant In  error. 

HILI^  O.  3,  Judgment  reversed. 


as  Ga.  App.  mi  . 

GIPSON  V.  LOUISVILLE  &  N.  R.  CO. 
(No.  5,042.) 
(Court  of  Appeals  of  Georgia.    Oct  7,  1913.) 

(ByUalHu      the  CourU) 

JtTBisDicTioN— Law  or  ANOTnicB  State. 

The  first  count  of  the  petition  ia  this  snit, 
brought  under  tlie  Alabama  statute,  Is  con- 
trolled by  the  decision  of  this  conrt  In  Ten- 


nessee Coal  Co.  V.  George,  11  Ga.  App.  221,  75 
S.  E.  667.  ■  TTnder  the  ruling  announced  in  that 
dedsion,  it  was  erroneous  for  the  trial  judge 
to  sustain  the  demurrer  to  the  first  count  of 
tbe  petition.  The  second  count  was  properly 
stricken. 

Error  Crom  Oit7  Conrt  of  Atlanta;  H.  H. 
Reld,  Judge. 

Action  by  a  GUwon  against  the  LonlBville 
&  Nashville  Ballroad  Company.  JTndgment 
for  defmdant,  and  plalntUf  brings  error.  Be- 
versed. 

Gibson  &  Davis,  of  Birmingham,  Ala.,  and 
Atkinson  &  Born,  of  Atlanta,  for  plaintiff  to 
error.    Tye,  Peeples  &  Jordan,  of  Atlanta, 

for  defendant  In  error. 

HILX^  C.  J.  Judgment  reversed. 


(U  Oil  An-  UO) 

SOUTHERN  BELL  TBLBPHONB  &  TELB- 
GBAPH  00.  V.  GLAWSQN. 
(No.  4;07S.) 

(Court  of  Appeals  of  Georgia.    Oct  8.  1(03.) 

(SyUahua  hy  the  Court.) 

1.  Appbai.  Ann  Ebbob  (|  1195*)— SnBsaQmcira 
Pboceedings— Law  of  the  Case. 

A  Judgment  of  tbe  Court  of  Appeals  af- 
firming a  judgment  overruling  a  general  demur- 
rer to  a  petition  Is  the  "law  of  tbe  case** 
throughout  all  subsequent  stages  of  the  trial, 
and  is  binding  upon  the  parties,  even  though, 
after  its  rendition,  and  before  final  Judgment  in 
the  case,  the  Supreme  Court  In  another  case 
renders  a  decision  which  conflicts  with  that  an- 
nounced by  tbe  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Aroeal  and 
Et^r^^Cent  Dig.  H  4661-4666;  Dec  Dig.  f 

2.  SumCIEITCT  OF  Btidenoe. 

Tbe  evidence  was  sufficient  to  support  tbe 
averments  in  the  petition  in  reference  to  tbe 
measure  of  damages  and  the  right  of  the  plain- 
tiff to  recover;  if  the  defendant  was  negligent 
as  alleged.    (Pottle,  J.,  dissenting.) 

3.  TeLEGBAPHS  and  TELEPnONES  ({|  45,  66*) 

-Inadequate  Sebvice— Damaoes— Bubden 
OF  Pboof. 

Telephone  companies  are  required  to  ex- 
ercise only  ordinary  care  promptly  to  fomish  a 
subscriber  means  of  communication  over  their 
lines  with  other  subscribers.  Failure  to  exercise 
such  care  authorizes  the  recovery  of  whatever 
damages  may  proximately  result  from  tbia 
breach  of  duty.  Where,  however,  suit  Is  brougbt 
against  a  telephone  company  for  damages  al- 
leged to  have  resulted  frun  the  negligent  failure 
to  nve  a  subscriber  telephonic  connection,  the 
burden  la  on  the  plaintiff  to  prove  ncel^ence. 
Even  If  proof  of  a  failure  to  give  the  connection 
raises  an  inference  of  negligence,  Mie  Inference 
is  removed  when  it  appears  that  tiie  telephone 
company  has  exercised  all  ordinary  care  and 
diligence,  and  thot,  notwithstanding  the  per- 
formance of  this  duty,  soma  portion  of  the  deli- 
cate mechanism  comprising  the  telephone  sys- 
tem got  out  of  order  from  some  unknown  aind 
unforeseen  cause  against  wUch  ordinary  care 
could  not  guard. 

[Ed.  Note.— For  other  cases,  see  Tel«iapha 
and  Telephones,  Cent  Dig.  SI  16.  201^.  fft-63; 
Dec.  Dig.  §§  45,  66.») 

Error  from  City  Court  of  Amerlcus;  Z.  A. 
Littlejohn,  Judge.  ^ 

O 
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Action  by  T.  1a  OlawBfm  agaliut  the  Soatb* 
era  Bell  Tdephone  ft  Tftlegrapb  Omvw- 
Judgment  for  'plaintiff,  and  defendant  tnlngB 
error.  Berersed. 

For  opinion  of  Supreme  Court  answering 
certified  gnestlona,  see  79  8.  B.  186. 

Glawson  brought  bis  action  against  the  tel- 
ephone  company  to  recover  damages  alleged 
to  have  resulted  from  the  death  of  his  wife. 
Plaintiff  resided  in  the  country,  a  distance  of 
some  seven  miles  from  Amerlcus,  and  had  In 
his  house  a  telephone  connecting  with  a 
switchboard  in  Americas,  through  which  com- 
munication could  be  had  with  other  subscrib- 
ers. On  the  night  of  October  2.  1909,  the 
plaintiff's  wife  was  threatened  with  a  mis- 
carriage, and  about  8  o'clock  in  the  morning 
of  October  3,  the  plaintiff  obtained  telephone 
connection  with  his  physician,  who  resided 
in  Amerlcus,  and  was  advised  by  him  to  ap- 
ply certain  remedies.  Plaintiff  then  hung  up 
the  receiver,  which  closed  the  circuit  Short- 
ly after  8  o'clock,  the  condition  of  the  plain- 
tifTs  wife  becoming  alarming,  he  again  sig- 
naled the  telephone  operator  for  the  purpose 
of  obtaining  communication  with  the  doctor, 
to  advise  him  to  come  at  once.  He  made  re- 
peated efforts  to  obtain  the  connection,  but 
received  no  response  from  the  operator  un- 
til the  lapse  of  more  than  two  hours,  when 
the  connection  was  given,  and  the  physician 
urged  to  come  immediately.  The  physician 
left  at  once,  but  reached  the  plaintiff's  house 
too  late  to  relieve  his  wife,  and  she  died  in 
consequence  of  a  post  partum  hemorrhage, 
following  a  miscarriage.  It  Is  alleged  that 
the  telephone  mechanism  was  in  good  order, 
and  that  the  defendant  was  grossly  negligent 
In  that  Its  servants  In  charge  of  the  switch- 
board negligently,  willfully,  and  wantonly 
failed  and  refused  to  respond  to  plaintiff's 
call,  and  that  but  for  this  negligence  the 
physician  could  and  would  have  reached  the 
plaintiff's  house  in  time  to  save  the  life  of 
his  wife  Here  particularly  the  petition 
charges  the  defendant  with  negligence  (1)  in 
failing  to  give  plaintiff  connection  with  the 
phyrtdan's  telephone:  (2)  in  falling  to  answer 
the  plaintiffs  signal  and  give  the  desired  con- 
nection; and  (3)  in  that  the  servants  of  the 
defendant,  who  knew  or  ought  to  tiave  known 
that  the  plaintiff  would  desire  to  communi- 
cate with  his  physician,  either  wantonly  or 
of  their  own  fault  failed  to  hear,  or  else  will- 
fully refused  to  answer  the  signal  and  give 
the  desired  connection.  A  general  demurrer 
to  the  petition  was  overruled,  and  the  trial 
resulted  In  a  verdict  in  favor  of  the  plaintiff 
for  $5,000.  The  defendant's  motion  for  a 
new  trial  was  denied. 

H.  B.  W.  Palmer,  B.  J.  Olay,  and  UcDaniel 
ft  Black,  aU  of  Atlanta,  and  W.  F.  Wailis,  of 
Americas,  for  plalntUf  in  error.  Bobt  K 
Bemer,  of  Macon,  and  J.  A.  Hixon,  of 
AmerleaB,  for  d^endant  in  error. 

POTTIiE,  J.  [1]  1.  The  judgment  over- 
ruling the  demurrer  was  afOrmed  by  this 


eourt  at  a  previous  term.  Qlawson  r.  Bontb- 
em  Ben  Telephone  ft  Telegraph  Co.,  8  Ga. 
App.  450,  71  8.  B.  747.  That  decision  became 
"the  law  of  the  case,"  binding  upon  the  par- 
ties Uiroughout  all  snbseQuent  stages  of  the 
trIaL  We  cannot,  therefore^  upon  the  present 
writ  of  error,  even  if  we  were  disposed  to 
do  so,  review  the  former  decision.  Southern 
Bell  Telephone  Co.  v.  Glawson,  140  Ga.  607, 
79  S.  E.  136.  It  follows  that,  if  the  plaintiff 
proved  his  case  substantially  as  laid  in  the 
petition,  the  evidence  Is  sufficient  to  support 
the  verdict  in  his  favor ;  otherwise  not 

[2]  2.  The  writer  is  of  the  opinion  that  the 
evidence  Is  not  sufficient  to  support  the  aver- 
ment in  the  petition  that.  If  the  plaintiff  had 
obtained  telephone  connection  with  his  physi- 
cian, he  would  have  immediately  responded, 
and  could  and  would  have  reached  the  plain- 
tiff's home  in  time  to  save  the  life  of  his 
wife,  and  that  the  remedies  which  he  would 
have  applied  would  have  had  this  effect  Up- 
on this  point  the  writer  is  of  opinion  that  the 
evidence  Is  too  speculative .  and  conjectural, 
and  that  the  decisions  of  the  Supreme  Court 
in  Seifert  v.  Western  Union  TeL  Co.,  129  Ga. 
181,  58  S.  E.  699,  11  U  R.  A.  (N.  S.)  1149, 
121  Am.  St  Rep.  210.  and  Southern  Bell  Tele- 
phone ft  Telegraph  Co.  t.  Reynolds,  139  Ga. 
385,  77  8.  E.  388,  are  controlling.  These  two 
decisions  have  been  recently  expressly  ap- 
proved by  the  Supreme  Court  Southern  Bell 
Telephone  Co.  v.  Glawson,  140  Ga.  — ,  79  8. 
E.  136.  The  majority  of  this  court  are,  how- 
ever, of  the  opinion  that  the  evidence  sub- 
stantially supports  the  averments  of  the  peti- 
tion upon  the  question  of  damage,  and  that 
the  law  relating  to  this  question  Is  settled  in 
the  plaintiff's  favor  by  the  decision  of  this 
court  afflrmlnc  the  Judgment  overruling  the 
demurrer. 

[1]  8.  We  are  an  agreed  that  the  evidence 
did  not  autliotize  a  finding  titiat  the  death  of 
the  plaintiS*8  wife  was  due  to  any  act  of  the 
defeodant's,  of  either  omission  or  commis- 
sion, which  in  law  amounted  to  negligence. 
It  appears  from  the  evidence  that,  under  the 
rules  and  regulations  of  the  defendant  at  the 
Amerlcus  office,  the  night  operator  Is  allowed 
to  go  to  sleep  in  a  room  situated  a  few  feet 
from  the  switchboard.  In  the  daytime  and 
at  night,  until  the  pressure  of  business  Is 
over,  the  operator  remains  at  the  switch- 
board, and  subscribers  signal  the  operator  by 
means  of  a  small  disk  or  drop,  which  Is 
visible  to  the  operator  as  soon  as  the  connec- 
tion is  made  by  the  subscriber,  either  by  re- 
moving the  receiver  from  his  telephone  or  by 
turning  a  crank,  according  to  the  system  in 
use.  At  night  there  is  on  the  switchboard  a 
night  bell  circuit  Throughout  the  day  this 
circuit  is  not  In  service,  but  is  put  oa  when 
the  operator  retires  for  the  night  When  the 
night  circuit  is  in  operation,-  upon  a  signal 
from  a  subscriber,  the  visual  signal  or  drop 
on  the  switchboard  comes  In  contact  with  the 
night  circuit  and  caiMeSo^n^ji^^^^^gH^le 
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ring  loudly  enough  to  arouse  the  operator. 
The  contact  touches  on  a  very  small  circuit 
very  lightly,  and  is  considered  a  delicate 
mechanism.  It  frequently  gets  out  of  order, 
and  the  cause  of  the  disturbance  la  rarely 
discovered.  At  about  6  o'clock  on  the  eve- 
ning before  the  husband  sought  to  obtain 
connection  with  the  physician,  the  night  cir- 
cuit was  tested  and  found  to  be  In  good 
working  order.  The  night  signal  system  used 
by  the  defendant  was  the  one  In  general  use 
by  telephone  companies  and  the  best  known 
to  the  service.  When  Glawson  communicated 
with  his  physician  the  first  time,  the  operator 
had  not  retired,  and  bad  not  put  on  the  night 
circuit.  After  his  conversation  was  over,  the 
night  circuit  was  put  on,  and  the  operator  re- 
tired. She  did  not  hear  the  bell  ring,  and  did 
not  know  that  Glawson  had  signaled  again  un- 
til S  :20  in  the  morning,  when  she  was  called 
by  a  signal  on  another  circuit,  and  she  then 
saw  the  drop  signal  at  Glawson's  number. 
She  Immediately  called  him,  and  connected 
him  with  the  physician's  telephone.  When 
the  operator  retired  abe  supposed  the  night 
circuit  waa  in  order,  and  knew  nothing  to 
the  contrary  until  she  saw  the  day  signal  as 
above  stated. 

Early  In  the  nunning,  after  it  was  found 
that  the  night  bell  would  not  rlng»  the 
mechanism  was  inspected,  ^e  condition 
then  toond  la  thus  described  by  the  Inspector: 
The  night  bell  contacts  were  lightly  bent, 
juat  enough  to  keep  the  n^t  alarm  from 
operating,  a  very  small  fractional  part  of  an 
inch.  The  distance  between  that  contact  of 
the  bell  wooldn't  be  the  thickness  of  a  news- 
paper. The  effect  of  that  slight  lack  of  con- 
tact with  the  gong  would  be  when  the  phone 
waa  rung  the  night  alarm  wonld  fail  to 
operate ;  It  wouldn't  ring.  We  hare  a  little 
shutter  in  the  oMce  connected  with  the  sub- 
scriber's line  which  operates,  when  the  sub- 
scriber rings  the  bell,  to  notify  the  operator 
that  she  is  wanted  on  that  line,  and  the  night 
bell  contacts  are,  you  may  say,  an  emergency 
arrangement  for  the  use  of  the  night  operator 
daring  the  hours  when  she  is  supposed  to  be 
asleep.  She  connects  on  a  night  bell,  in 
which  there  Is  a  fine  spring  and  wire,  and 
when  the  shutter  falls  it  pushes  the  spring 
over  to  the  wire,  and  closes  the  contact,  and 
causes  the  emergency  bell  to  ring.  Now,  If 
this  spring  gets  bent,  and  falls  to  connect 
with  the  wire,  it  would  cause  the  night  bell 
to  fail  to  ring.  The  shutter  that  I  spoke  of 
is  a  little  metal  arrangement  about  an  Inch 
square,  and  there  is  one  at  eacb  line,  and, 
when  the  subscriber  turns  bis  crank,  that 
causes  the  little  catch  that  holds  the  shutter 
to  lift  up,  and  the  shutter  drops  down,  dis- 
closing a  surface  of  a  different  color  to  the 
o[>erator,  and  shows  her  that  that  party  la 
calling.  If  she  was  not  present,  and  the 
nlgbt  gong  was  on,  that  would  not  disclose 
that  fact  to  her.  As  to  the  operating  at 
night  <m  that  particular  Una,  we  have  a 


switch  on  the  switchboard  which  the  nl^t 
operator  cuts  when  she  retires,  and  which  Is 
in  connection  with  the  night  bell,  and  which 
causes  the  night  bell  to  operate  during  ber 
absence  from  the  switchboard.  Dropping 
that  little  shutter  that  I  spoke  about  when 
the  subscriber  has  rung  his  bell  by  turning 
his  crank  causes  the  night  bell  to  ring;  the 
shutter  falls  down,  and  causes  the  little  spring 
to  come  into  contact  with  the  wire,  and  com- 
pletes the  circuit,  and  causes  the  night  bell 
to  ring.  On  the  next  morning  I  found  that 
spring  a  very  small  part  of  an  Inch,  a  frac- 
tional part,  less  than  the  thlt^ess  of  a 
sheet  of  paper,  from  the  wire,  and  In  that 
condition  the  night  bell  would  not  operate, 
and  the  operator  could  not  get  the  signal.  I 
made  the  adjustment'  In  that  same  spring  bo 
that  it  would  ring  the  belL  The  apparatus 
that  was  in  use  on  that  occasion  was  the 
standard  equipment  for  that  class  of  serr- 
ice."  The  inspector  also  testified:  "There 
are  several  ways  in  which  that  spring  could 
get  bent  so  as  to  keep  it  from  making  the 
contact  that  I  have  Just  described.  It  doesn't 
take  much  force  to  bend  one,  if  it  comes  from 
the  right  direction.  It  could  be  bent  very 
easily  by  any  slight  force,  and  be  done  In 
such  a  manner  that  it  wonld  not  make  the 
contact.  It  could  have  been  hit  by  some  of 
the  operators  on  the  switchboard  while  the 
operator  was  at  work  on  the  swltchtKMird, 
and  that  could  be  done  without  the  operator 
detecting  it  She  wouldn't  know  until  It 
was  called  to  her  attention  by  the  night 
bell  falling  to  operate  while  she  was  looking 
at  it  ^It  would  be  practically  concealed  from 
her.  There  Is  nothing  to  disclose  it  to  her  at- 
tention. It  doesn't  take  much  force  to  make 
the  contact  with  that  spring.  It  Is  a  very 
fine  spring,  very  delicate,  necessarily  sa 
That  shutter  might  fall  with  abont  the 
weight  of  a  halt  dollar,  the  force  of  a  half 
dollar  placed  perpendicularly  and  allowed  to 
drop  on  the  flat  surface,  or  a  little  bit  less— 
about  the  same  force  as  a  half  dollar  set  upon 
a  table  and  allowed  to  turn  over." 

There  is  nothing  in  the  evidence  to  jnsti/y 
the  conclusion  that  the  operator  willfully  re- 
fused to  respond  to  the  plalntifTs  signal  She 
testified,  and  her  testimony  is  undlsputedr 
that  she  gave  the  plaintiff  a  connection  about 
2  o'clock;  that  about  6  o'clock  she  was  awak- 
aaed  by  a  night  signal  on  another  "position,'' 
and  then  for  the  first  time  discovered  that 
plaintiff  had  been  calling ;  that  she  did  noth- 
ing to  put  the  night  circuit  out  of  order,  and 
did  not  know  when  it  got  out  of  order;  and 
that  she  answered  her  night  calls  as  usuaL 
The  company  was  bound  only  to  ordinary 
diUg^ice.  The  only  evidence  of  a  failure  to 
exercise  this  degree  ot  care  is  the  fact  that 
the  night  circuit  got  out  of  order,  and  the  hell 
failed  to  ring.  The  burden  was  on  the  plain- 
tUf  to  prove  bis  allegationB  of  negligence. 
It  ap[>ears  from  the  testimony  that  the  ftill- 
ure  of  the  gong  or  bell  to  ring  was  doe  to  the 
fact  that  the  t!»^|Sfti  J9^@i©gfe  were 
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sUebtly  bent,  so  sUgbtly  as  not  to  be  obserred 
except  upon  a  close  inq^tlon.  The  mechan- 
ism was  Inspected  at  6  o'clock,  and  found  to 
be  In  good  workli^;  order.  Just  what  force 
bent  ,  the  night  contact  does  not  an>ear.  Ac- 
cording to  the  erld^ice,  the  mechanism  was 
ddlcate,  and  hnman  Ingennity  has  been  nn- 
able  to  attain  absolute  perfection  or  to  con- 
struct a  device  for  night  service  which  will 
never  get  out  of  order,  (^dlnary  care  did 
not  require  the  defendant  to  keep  the  opera- 
tes on  dat7  all  night  at  an  exchange  where 
there  was  only  a  aanaU  demand  for  service 
during  tlie  latter  part  of  the  night  The  oper- 
ator was  up  at  2  o'clock.  The  company  had 
In  use  the  best  contrivance  human  experience 
and  ingenuity  had  been  able  to  discover.  It 
was  inspected  and  f6und  to  be  working  prop- 
erty. It  got  out  of  order  from  some  unknown 
and  unforeseen  cause.  The  mere  fact  that  it 
was  out  of  ordCT  did  not  of  Itself  alone  prove 
negligence^ 

Telephone  subscriberB  take  the  risk  of  a 
failure  to  obtain  connection  due  to  any  dis- 
arrangement or  disturbance  of  the  mechan- 
ism not  caused  by  negligence  on  tbe  part  of 
the  telephone  company.  In  other  words.  If 
the  company  fumlsbes  facilities  equal  to 
those  In  general  use,  and  uses  ordinary  care 
to  keep  them  In  proper  working  order,  and  to 
furnish  tbe  subscriber  tbe  service  for  which 
be  has  contracted,  be  cannot  hold  tbe  com- 
pany responsible  for  tbe  failure  to  make 
prompt  connection  in  a  given  Instance;  Tbe 
evidence  discloses  (and  it  le  a  matter  of  com- 
mon knowledge)  that  frequently  a  subscriber 
cannot  obtain  a  connection,  and  the  cause  of 
tbe  trouble  Is  not  discovered  until  after  a 
most  minute  inspection.  Nor  Is  the  fact  that 
trouble  exists  generally  discovered  until  a 
connection  Is  sought  and  not  obtained.  To 
hold  these  companies  responsible  for  the 
conseqnences  ensuing  from  a  failure  to  make 
a  connection,  because  an  inspection  after- 
wards made  shows  tbat  some  part  of  tbe 
mechanism  was  out  of  order,  would  be  equiv- 
alent to  making  tbem  insure  a  connection 
whenever  called  for,  and  render  them  liable 
for  any  dami^e  wbich  may  result  from  tbe 
failure  to  fnmlab  promptly  the  service  called 
for.  This  would  be  holding  tbem  to  the  very 
highest  possible  degree  of  diligence ;  Whereas, 
they  are,, under  the  law,  bound  only  to  exer- 
cise ordinary  care.  Tbe  time  may  come  when 
the  instrumentalities  may  be  so  perfected 
that  a  higher  degree  of  care  should- be  im- 
posed upon  those  undertaking  to  furnish 
telephone  service ;  but  that  time  has  not  yet 
arrived. 

Questions  of  negligence  are  generally  for 
the  jury ;  but  where,  as  in  this  case,  there 
Is  no  evidence  of  negligence,  a  verdict  find- 
ing tbat  there  was  negligence  is  contrary  to 
law,  and  should  be  set  aside.  The  plaintiff 
contends,  however,  that  the  evidence  author- 
ized tbe  Jury  to  find,  either  that  the  operator 
saw  the-sbutter  or  drop  in  a  condition  which 
would  indicate  that  the  plaintUt  was  aignal- 


ii^.or  that  she  was  laddng  In  ordinary  dili- 
gence In  falling  to  see  the  signal  or  hear  tbe 
noise  made  bj  the  drop  of  the  disk.  The  opera- 
tor tratlflee  posttively  that  she  did  not  see 
the  shutter  down,  and  did  not  hear  the  noise 
made  by  the  drop  of  the  disk,  and  there  was 
not  a  particle  of  evidence  to  Justify  the  in- 
ference that  she  was  telling  an  untruth.  Tbe 
presumption  is  that.  It  she  had  known  the 
plaintiff  was  signaling,  she  would  have  re- 
sponded. There  is  nothing  in  the  evidence 
to  suggest  any  reason  why  she  should  not, 
have  done  sa  She  ax^ears  to  have  been  a 
faithful  and  competent  employ^,  diligent; 
and  attentive  to  her  duties,  and  there  is 
nothing  to  warrant  the  conclusion  that  she 
willfully  and  wantonly  refused  to  give  the 
plaintiff  the  connection  which  be  desired. 
Tbe  plaintiff  testified  that  he  signaled  the 
operator  about  10  or  IS  seconds  after  he  had 
finished  his  conversation  with  the  doctor  and 
hung  up  tbe  receiver.  He  said,  however,  that 
tbe  telephone  was  in  tbe  hall  on  tbe  facing 
of  the  door  that  entered  his  wife's  room; 
tbat  he  hung  up  tbe  receiver,  walked  10  or 
12  feet  to  tbe  foot  of  bis  wife's  bed,  stopped 
long  enough  to  see  that  she  was  in  labor, 
then  walked  back  to  the  telephone,  and  sig- 
naled the  operator.  Tbe  operator  testified 
that,  after  the  plalntlfl  had  finished  the  con- 
versation with  the  doctor,  she  disconnected 
tbem,  and  retired  "as  soon  as  tbe  connection 
was  completed,  and  tbe  call  taken  down,  and 
left  the  room  as  soon  as  I  could  walk  from 
one  room  into  tbe  other — about  a  minute, 
I  suppose."  Tbe  evidence  shows  tbat  tbe 
room  in  which  tbe  operator  retired  was  locate 
ed  Just  west  of  tbe  switchboard,  about  10 
or  12  feet  away. 

Counsel  for  tbe  plaintiff  contend  that,  as 
the  plaintiff  said  the  time  which  elapsed 
between  tbe  end  of  his  conversation  and  the 
effort  to  signal  the  operator  was  but  10  ov 
16  seconds,  and  the  operator  admitted  that 
she  remained  in  the  room  a  minute  after  the 
conversation  ended,  the  Jury  were  authorized 
to  find  either  that  she  willfully  refused  to 
give  the  connection,  or  else  that  she  negll- 
genUy  failed  to  see  or  bear  the  plaintiff's 
signal.  Neither  the  plaintiff  nor  the  opera- 
tor made  any  exact  computation  of  tima  It 
is  manifest  tbat  both  were  giving  merely  an 
estimate  of  the  time  which  elapsed  between 
the  two  occurrences  to  which  they  referred. 
The  physical  facts  show  that  tbe  time  prob- 
ably required  was  about  the  same  in  each 
Instance.  The  plaintiff  was  obliged  to  bang 
up  the  receiver,  walk  10  or  12  feet  to  his 
wife's  bedside,  remain  long  enough  to  see 
that  she  was  in  labor,  return  tbe  same  dis- 
tance to  the  telephone,  and  take  down  tbe 
receiver,  and  signal  ttie  operator.  He  says 
positively  this  required  not  more  than  10  or 
15  seconds.  Without  using  the  technical 
terms  referred  to  in  the  evidence.  It  is  per- 
fectly plain  tbat  all  that  tbe  operator  was 
required  to  do  could  have  been  done  In  at 
least  as  short  a  time  and  probably  in  lesa 
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time  tlian  was  required  for  the  plaintiff  to  do 
what  he  says  he  did.  At  any  rate,  the  oper- 
ator says  positively  and  tmequivocally  that 
she  immediately  left  the  switchboard  after 
the  conversation  ended,  and  retired  to  her 
room,  some  10  or  12  feet  away;  that  she  did 
not  see  or  hear  the  plaintiff  signal;  and  that 
she  did  not  know  that  he  had  signaled  until 
6 :20  the  next  morning.  She  had  no  reason 
to  anticipate  that  the  plaintlfF  would  call 
again.  Ordinary  care  did  not  require  her 
to  remain  at  the  switchboard.  She  had  a 
right  to  rely  npon  the  fact  that  the  night 
gong  was  in  good  order,  and  that  by  this 
means  she  would  be  advised  of  any  call  made 
by  a  subscriber.  There  Is  nothing  in  the 
evidence  to  Justify  the  conclusion  either  that 
the  operator  wantonly  refused  to  recognize 
the  plaintlfr*8  signal,  or  that  she  was  lacking 
in  ordinary  care  in  failing  to  observe  It 
For  these  reasons,  we  are  clear  that  the 
verdict  was  not  authorized  by  the  evidence, 
and  that  a  new  trial  should  hare  been 
granted. 
Judgment  reversed. 


(U  Oft-  App.  516) 

BLAGKBUBN  et  aL  v.  MOREL.  DONALD- 
SON et  aL  V.  SAME. 
(Nos.  4,744,  4,747.) 
(Court  of  Appeals  of  Georgia.    Sept.  23.  1913. 
On  Motion  for  Rehearhig,  Oct.  8,  1913.) 

(BvttaJnu  hv  the  Court.) 

L  Pbinoipal  awd  Subbtt  117*)— Viola- 
tion OF  COIfTBACT— DiSCHABQB  OF  SUKETT. 
This  was  an  action  against  the  principal 
and  the  sureties  on  the  bond  of  a  building  con- 
tractor, conditioned  that  he  would  faithfully  per- 
form the  stipulations  of  a  building  contract  It 
was  admitted  by  the  plaintiff  in  his  testimony 
that  the  principal  in  the  bond  had  not  complied 
with  the  contract  in  certain  material  particQlars, 
and  that  the  plaintiff  made  payments  to  him, 
from  time  to  time,  in  excess  of  the  amount  au- 
thorized by  the  contract  and  prior  to  the  times 
when  they  were  due,  and  failed  to  require  of 
faim  the  amdavits  provided  for  in  the  contract  in 
reference  to  work  done  and  material  furnished 
for  the  building.  Seld,  this  conduct  on  the  part 
of  the  plaintiff  tended  to  increase  the  risk  ox  the 
Burelieg  on  the  bond,  and  operated  to  dis- 
charge them  from  all  UatnUty  thereon.  It  fol- 
lows that  the  verdict  against  the  sureties  wae 
contrary  to  tiie  evidence  and  should  have  been 
set  aside. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Gent  Dig.  H  28S-^8S:  Dee.  Dig.  | 
117.*] 

2.  SuvFioxsiroT  or  Fmnoir. 

The  petition  ts  amended  was  not  subject 
to  any  of  the  demurrers  filed  thereto. 

8.  VEBDICT  AOAINBT  PBinOZFAL  OBfjOOS  AF- 

pbovbd. 

The  verdict  against  the  principal  obligor 
in  the  bond  was  authorised  by  the  evidence, 
and  no  error  of  law  was  committed  which 
would  require  a  reversal  of  the  judgment  over- 
ruling the  motion  for  a  new  trial  as  to  him. 
4.  Costs  (|  238*)  —  Atfui.  — TTniheokssabt 
Becobd. 

Where  a  suit  is  brought  against  the  prin- 
cipal and  sureties  on  a  bond,  and  the  plaintiff 
obtains  verdict  and  judgment,  and  one  writ  ol 


error  is  prosecuted  to  this  eoort  by  all  of  the 
defendants,  and  anotiier  writ  of  error  by  tha 
sureties  only,  the  qnestioni  involved  in  both 
records  being  identical  so  far  as  the  snretiefl 
are  concerned,  and  the  judgment  against  them 
is  reversed,  the  second  writ  of  error  will  be 
dismissed,  and  the  costs  thereof  aasesaed 
against  the  plalnUfb  In  error. 

LEd.  Mote^For  other  cases,  sea  Costs,  Gent 
Dig.  U  908-019;  De&  Dig.  1  28&*] 

On  Motion  for  Rehearing. 
(Addittonai  SyUalmt  by  BditoHal  Staff.) 

5.  PUNOIPAL  and  StTBSTT        100*)  "  DXS- 

oHABoi  OF  Svbxtt— BuzLDina  OomraAo^' 

GONBTBUOnON. 

That  a  building  contract  provided  for 
changes  in  the  structure  to  be  erected  did  not 
ajithoriia  a  change  as  to  the  method  and 
amonnt  of  the  payments  without  conaant  of  the 
sureties  on  the  contractor's  bond. 

[Kd.  Note. — For  other  cases,  see  Princdpai 
and  Surety,  Cent  Dig.  |S  162-165;  Dec  Dig.  f 
100.*] 

Error  from  City  Court  of  Statesboro;  H. 
B.  Strange,  Judge. 

Two  actions,  both  by  J.  J.  B.  Morel,  one 
against  L.  R.  Blackburn  and  others,  the  oth- 
er against  J.  H.  Donaldson  and  others.  From 
the  Judgment  defendants  bring  error.  In 
the  former  action  Judgment  reveraed  in  part 
and  in  part  affirmed.  In  the  latter,  wtlt  of 
error  dismissed,  ifotton  for  rehearins  de- 
nied. 

J.  J.  E.  Anderson  and  R.  Lee  Moore,  both 
of  Statesboro,  and  Hitch  &  Denmark,  of 
Savannah,  for  plaintiffs  in  error.  White  A 
Lovett  of  Sylvania.  for  defendant  in  error. 

RUSSELL,  J.  In  case  No.  4.744,  Judg- 
ment reversed  In  part  and  in  part  affirmed. 
In  case  No.  4,747,  writ  of  error  dismiaaed. 

On  Motion  for  Behearii^ 

(a)  The  court  did  not  overlook  the  fftet 
that  there  was  testimony  to  the  effect  that 
the  amount  of  work  done  at  the  time  of 
several  of  the  payments  referred  to  In  the 
record  may  have  exceeded  in  value  tho 
amount  actually  paid  by  the  owner;  but  in 
our  opinion,  the  sureties  were  entitled,  as  a 
matter  of  law,  to  have  the  contract  strictly 
construed,  because  the  liability  of  a  surety 
is  strlctl  Juris,  and  it  is  undisputed  that 
the  payments  made  by  the  owner  were  not 
made  in  conformity  with  the  contract  In 
that  It  appears  that  payments  In  excess  of 
those  provided  for  by  the  contract  liad,  in 
each  instance,  been  made  before  the  comple- 
tion of  specific  portions  of  the  building,  as 
provided  in  the  contract  In  other  worda. 
while  It  appears  from  the  testimony  that  the 
payments  made  by  the  owner  at  a  particular 
time  were  Iras  than  the  value  of  the  work 
done  and  the  material  furnished  for  the 
building  as  a  whole,  the  particular  portion 
of  the  building  which,  under  the  t^ma  of 
the  contract,  should  have  been  completed 
before  any  payment  was  made  at  all  bad  not 
been  so  completed.   The  record  shows,  with- 
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out  dispute^  tbat  though  at  the  time  pay- 
ment was  made  for  the  completloiii  of  the 
first  story  of  the  bolldlog,  work  had  been 
done  OD  a  portion  of  the  second  atory  and  np 
to  the  root  joists,  still  nothing  had  been  done 
on  the  front  end  of  the  first  story  of  the 
building,  and,  In  fact,  scarcely  anything  bad 
been  done  on  this  portion  of  the  building  at 
the  time  the  contractor  abandoned  the  con- 
tract 

(b)  For  this  reason,  although  there  was  an 
Issue  upon  the  point,  it  la  Immaterial  wheth- 
er the  payments  were  in  excess  of  the  work 
dona  There  was  no  dispute  that  the  pay- 
ments were  made  In  advance  of  the  comple- 
tion of  the  first  story,  according  to  the  terms 
of  the  contract,  and  likewise  in  advance  of 
the  completion  of  the  second  story. 

<c)  As  to  the  failure  of  the  owner  to  re- 
quire the  statutory  affidavit  from  the  con- 
tractor, the  mere  ftict  tbat  the  affidavit  was 
taken  when  tlie  last  payment  was  made  was 
not  materlaL  As  stated  above,  the  liability 
of  a  surety  is  strlctl  juris,  and  cannot  be 
extended,  and  a  surety  Is  relieved  by  any  act 
wblf^  tends  to  increase  bis  risk;  and  wheth- 
er in  fact  there  Is  an  increase  of  bis  risk  or 
not,  there  is  a  breach  of  the  contract  Noth- 
ing ruled  In  Adams  v.  Halgler,  2  Oa.  App.  99, 
S8  8.  E.  3S0,  affects  this  propmltlon. 

(d)  The  fact  that  there  was  testimony  tbat 
at  the  time  the  contractor  suspended  his 
work  and  aband<nied  the  contract  Inatall- 
menta  amounting  to  $2,500  would  have  been 
<tue  If  the  work  had  proceeded  in  regular 
stagea  as  provided  by  the  contract,  and  that 
the  payments  amounted  to  a  less  sum  than 
C2;B0O,  does  not  affect  the  nndl^ted  fact 
that  the  bonding  was  in  a  ver7  different 
condition,  so  far  as  the  llablU^  of  the  sure- 
ties  to  cfHDplete  It  was  concerned,  at  Qie  time 
the  contractor  abandoned  his  work  than  it 
would  have  been  if  die  contract  had  been 
compiled  with  and  If  tiie  work  had  proceeded 
as  stipulated  In  the  contract  The  sureties, 
not  having  consented  to  13kiB  change  of  the 
contract,  were  entitled  to  claim  a  discharge, 
regardless  of  how  it  affected  them,  and  even 
If  the  diange  had  Inured  to  their  benefit 

EC]  (e)  The  ftiet  Oiat  the  contract  provided 
for  change  and  alteration  In  the  plaiu  of  the 
building  has  no  bearing  on  the  proposition 
to  which  we  have  referred,  for  th^e  is  a 
marked  difference  between  a  change  u  to 
the  method  and  amount  of  the  paymentl^nd 
a  stipulation  providing  for  changes  in  the 
structure  to  be  erected.  Nothing  in  the  ruling 
in  Wyley  v.  Stanford,  22  Ga.  385,  or  in  Ward 
V.  McLamb,  US  Ga.  8U,  45  S.  B.  6S8,  which 
authorizes  the  discharge  of  a  surety  pro 
tanto,  is  in  point  In  fact,  under  the  pro- 
visions of  the  code  section,  we  do  not  see 
how  such  a  judgment  la  possible.  A  surety 
is  either  liable  or  not  and  if  any  act  is  done 
which  Increases  or  which  tends  to  Increase 
his  risk  he  will  be  discharged. 


The  court  fully  considered  the  rulings  in 
Adams  v.  Halgler,  123  Ga.  660,  SI  S.  B.  638, 
and  In  ^tna  Indemnity  Go.  v.  Town  of  Com- 
er, 136  Ga.  24,  70  a  E.  670,  and  the  motl(m 
for  rehearing  upon  this  point  presenta  noth- 
ing new.  MoUjon  denied. 


CU  Oa.  App.  591) 

McDUFFIB  V.  LIJMMUS  COTTON  GIN  CO. 

(No.  5,018.) 
(Court  of  Appeals  of  Georgia.   Oct  7,  1918.) 

(SylUtmt  »f  the  OourU) 

1.  TbIAL  (§  130*)— DiBSOTION  OP  VEEMCT. 

"A  verdict  should  not  be  directed  ualeas 
there  is  no  issue  of  fact,  or  nnless  the  proved 
facts,  viewed  from  every  possible  le^  point 
of  view,  can  snatain  no  other  finding  than  that 
directed."  Davis  v.  KirkUnd,  1  Qa.  App.  5. 
58  S.  E.  209. 
[Gd._Note.— For  o_ther_  cases,,  see  Trial,  Gent 


Dig.  H  382,  333,  388-8tt,  866;  Dec.  Dig.  | 
139.*] 

f44diUonal  fiyZIa&w      BUtoriat  BtafJ 

2.  Sau»  (S  863*)— AQTion  vob  Pbicb— Qiras- 

TIOK  TOR  JUBT. 

Where,  in  an  action  on  a  promissory  note 
for  the  price  of  a  gin  outfit  under  a  contract 
oblising  plaintiff  to  saperintend  puttiiv  it  in 
place,  defendant  relied  on  failure  of  the  ma- 
chine to  work  satisfactorily,  and  the  evidence 
showed  that  such  fallort  was  due  to  the  mi»> 
placemeot  of  two  polleys,  but  did  not  show 
whether  such  misplacement  was  the  fault  of 
plaintiff  or  of  defendaot.  It  was  error  to  di- 
rect a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S  1064;  Dec.  Dig.  8  363.*] 

Error  from  City  Court  of  Abbeville;  W. 
H.  Lasseter,  Judge. 

Action  by  the  Lummua  Cotton  Gin  Com- 
pany against  D.  McDufi3e.  Judgment  for 
plalntltt,  and  defendant  brings  error.  Be- 
vOTsed. 

Bfax  E.  lAnd.  of  Gordelc^  for  idalntiff  in 
error.  Hal  lAwson,  of  Abberllle.  for  defend- 
ant in  error. 

RUSSELU  J-  Tha  Lununns  Cotton  Oin 
Company  sued  McDuffie  upon  a  promissory 
note  for  the  purchase  price  of  a  gin  outfit, 
which  he  had  bougSit  under  a  written  con- 
tract of  purchase,  in  which  the  seller  agreed 
to  furnish  a  competent  man  to  superintend 
the  erection  of  the  machinery,  and  the  pur- 
chaser agreed  to  "properly  put  up  and  oper- 
ate the  machine  according  to  the  printed 
directions  furnished  by  the  manufacturers." 
Attached  to  the  contract  is  a  arawlng  appli- 
cable to  the  order,  and  a  statement  that  blue- 
prints of  building  plans  and  machinery. 
Identified  by  certain  letters  and  numbers, 
have  been  sent ;  but  these  blueprints  do  not 
appear  In  the  record.  The  defendant  admit- 
ted the  execution  of  the  note,  and  assumed 
the  burden  of  proving  his  plea  of  partial 
failure  of  consideration ;  but  at  the  conclu- 
sion of  the  testimony,  upon  motion  of  tlie 
plaintiff's  counsel,  the  court  directed  a  ver- 
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diet  Id  Cavor  of  the  plaintiff  for  the  fall 
amount  sued  for.  In  the  bill  of  exceptions 
error  Is  specifically  assigned  upon  the  order 
of  the  conrt  directing  the  verdict,  upon  the 
ground  that  there  was  such  an  issue  of  fact 
presented  by  the  evidence  that  the  jury  would 
have  been  authorized  to  And  a  verdict  in 
favor  of  the  defendant,  under  the  plea  of 
partial  failure  of  consideration,  or  at  least 
to  have  returned  a  verdict  for  a  less  amount 
than  that  which  the  court  directed  the  Jury 
to  find  In  favor  of  the  plaintiff. 

[1,  2]  We  are  of  the  opinion  that  the  trial 
Judge  erred  In  directing  the  verdict  There  Is 
ample  evidence  In  the  record  that  the  matdiln- 
ery  failed  to  work  satisfactorily.  The  partic- 
ular in  which  the  operation  of  the  machinery 
was  defective  was  ttiat  the  fans  tailed  to  suck 
the  cotton  up  and  blow  the  seed  away  as  fast 
as  It  should.  By  reason  of  this  condition  the 
seed  floea  became  clogged  up,  and  it  was  nec- 
essary to  remove  the  seed  by  hand,  and  fre- 
quently the  belts  would  be  torn.  According 
to  some  of  the  teetlmony,  the  delay  in  clear- 
ing the  seed  fines  by  hand  greatly  reduced 
the  daily  ginnii^  capacity  of  the  outfit,  to 
say  nothing  of  the  expense  entailed  by  the 
breakage  of  the  b^ts.  It  appears  to  have 
been  undisputed  that  the  failure  of  the  gin  to 
operate  properly  was  due  to  tlw  fact  that  a 
20-tactk  pulley  was  pat  where  a  24-lnch  pulley 
oaght  to  have  been  put,  and  the  24-lnch  pul- 
ley waa  fitted  on  where  the  20-inch  pulloy 
should  have  been  placed,  for  one  at  the  wit- 
nesses transferred  these  pulleys,  exchanging 
tiulr  positions,  and  aft»  the  change  there 
was  no  recurrence  of  the  difficulty  as  to  the 
seed  flue.  It  Is  perhaps  upon  the  strength  of 
the  fact  that  the  testimony  upon  this  point 
was  uncontradicted  that  the  coort  adjudged 
that  there  was  no  Issae  to  be  submitted  to 
the  Jury,  for  this  undisputed  testimony  indi- 
cates that  the  machinery  is  perhaps  ot  good 
quality  and  reasonably  suited  for  Its  purpose, 
and  thus  it  might  superficially  appear  that 
the  defendant  had  failed  to  carry  the  burden 
assumed  by  him  of  establishing  a  partial 
breach  of  the  contract  of  purchase.  Having 
admitted  a  prima  facie  case,  It  devolved  up- 
on the  defendant,  in  order  to  warrant  a  ver- 
dict in  his  favor,  or  In  order  to  obtain  a  re- 
daction below  the  amount  mentioned  in  the 
note,  to  establish  that  there  had  been  a 
breach  of  the,  contract  in  some  respect,  and 
that  this  breach  had  resulted  In  subjecting 
him  to  pecuniary  loss. 

At  first  sight  it  would  seem  that,  since  the 
defendant  was  to  have  the  machinery  put  up, 
and  since  the  defective  operation  of  the  ma- 
chinery which  subjected  the  defendant  to  loss 
was  due  to  the  misplacement  of  two  pulleys, 
and  might  have  been  avoided  If,  in  putting 
up  the  machinery,  these  two  pulleys  had 
been  properly  placed,  the  defendant  was  the 
author  of  his  own  wrong,  and  that  no  matter 
what  might  have  been  his  loss  of  patronage, 
or  his  expense  for  broken  belting,  be  would 


not  be  permitted  to  reconp  either.  It  ap- 
pears, however,  that  the  very  first  stipulation 
in  the  contract  under  which  the  defendant  pur- 
chased this  gin  is  an  agreement  on  the  part 
of  the  F.  H.  Lummus  Sons  Company  (now 
Lummus  Cotton  Gin  Company)  to  furnish  a 
competent  man  to  superintend  the  erection 
of  the  gin  machinery  which  was  being  pur- 
chased. The  contract  must  be  construed  as 
a  whole.  The  agreement  of  the  purchaser  is 
to  properly  put  up  and  operate  the  macblnery 
according  to  the  printed  directions  furnished 
by  the  manufacturers.  When  this  is  con- 
strued with  the  undertaking  of  the  seller  to 
furnish  a  comjietent  man  to  superintend  the 
erection  of  the  madiinery,  it  is  very  evidrait 
that  a  proper  construction  of  the  contract 
compels  the  conclusion  that  the  purcbaser 
was  to  do  nothing  more  than  to  famish  the 
necessary  laborers  to  erect  the  machinery 
under  the  direction,  control,  and  sui>eriiLtend- 
ence  of  a  man  (competent  to  erect  such  ma- 
chinery) who  was  to  be  furnished  by  the 
seller.  In  fact,  construing  the  undertaking 
of  the  seller  as  to  the  erection  of  the  gin 
outfit  in  connection  with  the  undertablng  of 
the  buyer  in  this  case,  the  language  of  the 
contract  as  to  the  erection  of  the  gin  cannot 
be  given  other  force  than  this,  so  far  as  It 
relates  to  the  purchaser,  and  it  Is  apparent 
that  this  stipulation  and  the  agreement  of  the 
purchaser  more  especially  relate  to  the  oper- 
ation of  the  machinery,  so  far  as  he  la  con- 
cerned, than  to  Its  erection. 

It  is  not  disputed  that  the  defendant  gave 
notice  of  the  failure  of  the  gin  to  operate 
properly,  and  that  in  response  to  Ills  notice 
the  plaintiff  company  sent  a  man  to  correct 
the  defect  It  was  for  the  jury  to  say  wheth- 
er he  was  a  man  competent  to  deal  with  the 
situation,  for  he  failed  to  discover  the  mis- 
placement of  the  pulleys,  and  the  Jury  might 
be  authorized  to  find  that  neither  he  nor  the 
other  agent  of  the  plaintiff  company,  who 
was  sent  to  suiwrintend  the  original  erection 
of  the  ginning  outfit,  was  competent  Under 
the  contract  it  is  a  Jury  question  whether  the 
F.  H.  Lummus  Sons  Company  complied  with 
its  undertaking  to  furnish  a  competent  man 
to  superintend  the  erection  of  the  machinery, 
as  It  agreed  to  do,  and  whether,  If  the  de- 
fendant suffered  from  the  defective  operation 
of  the  machinery.  It  was  his  fault,  or  whether 
it  was  due  to  the  failure  of  the  plaintiff  to 
supilly  a  proper  superintendent  It  does  not 
appear  from  the  record  that  the  defendant 
did  not  erect  the  ginning  outfit  so  far  as  it 
was  Ills  duty  to  aid  In  Its  erection,  in  ac- 
cordance with  the  blueprints,  because  there 
are  no  blueprints  In  the  record. 

Two  facts  are  undisputed:  That  the  gin 
did  not  operate  properly,  and  that  it  was 
due  to  the  misplacement  of  the  two  pulleys. 
It  would  certainly  be  for  the  jury  to  say 
whether,  under  the  contract,  the  misplace- 
ment of  these  pulleys  was  the  fault  of  the 
plaintiff  or  of  the  defendant  We  do  not  deal 
with  the  other  <l^}^^fi^^^hpn- 
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seated  because.  If  there  were  any  errors, 
tbey  are  not  likely  to  recur  upon  anotber 
trial  of  this  case^  which  we  feel  cmatralned 
to  order. 
Jndgmaat  xerened. 

(U  0«.  App.  660 

HOUSTON  T.  STBAOHAN  *  00. 
(No.  4,937.) 
(Gimtt  of  Appeals  of  Georgia.   Oct  7,  1013.) 

(BvUahiu  bv  th€  Oovrt.) 
ExcEFTioira,  Bill  or  (i  48*)— Tub  fob  Fn.- 

INO. 

In  this  case  the  bin  of  exceptioaB  was  cer- 
tified br  the  trial  jadge  on  April  30,  1913,  and 
it  was  Bled  in  the  office  of  the  clerk  of  the  lower 
Mnrt  May  17,  1913.  Not  having  been  filed  in 
tbe  (derk's  omce  within  16  days  from  tlie  date 
of  Uie  judge's  certiflcate,  this  court  is  withont 
joriadictiou,  and  the  writ  of  error  must  be  .dis- 
missed.  Civil  Code  1910,  j  6167:  Woods  v. 
State,  11  6a.  App.  383,  75  S.  E.  491 ;  Foote  & 
Davies  t.  Evans,  10  Ga.  App.  104,  72  8.  B. 

[Bd,  Note.— For  ottier  cases,  see  BzceptionB, 
Bill  of,  Gent.  Diff.  i  72H ;  De&  Dig.  i  ^.*] 

Error  from  City  Court  of  SaTannah;  Da- 
vis Freeman,  Ju^. 

Action  between  Frank  Houston  and  Strach- 
au  ft  Co.  Wilt  of  error  hy  Frank  Houston 
dismissed. 

Twiggs  &  Oazan  and  Morris  H.  Bernstein, 
all  of  Savannah,  for  plaintiff  In  error.  Oe- 
bome  St  Lawrence  and  Edmund  H.  Abra- 
hams, all  of  Savannah,  for  defendant  in  er- 
ror. 

HTTTs  a  J.  Writ  ot  error  dlamlased. 


(U  Oiu  App.  G71) 

LUDDBN  ft  BATES  SOTTTHEBN  MUSIC 
HOUSE  T.  HALE.   (No.  4,004.) 
(Ooort  of  Appeals  of  Georgia.   Oct  7,  lOUJ 

(Bvllabut  by  the  Oourt.) 

Jdstices  of  the  Peace  (fi  208*)— Cebtioubi 
—Review— BUBDEN  op  Pboof. 

The  plaintiff  had  a  written  contract  with 
the  defendant,  authorizing  liim  to  sell  pianos  as 
its  agent,  and  providing  that  the  agent  should 
receive  a  half  of  the  difference  between  the  cost 
of  tbe  piano,  including  freight,  stool,  and  scarf, 
and  the  selling  price  as  shown  on  the  defend- 
ant's price  list.  The  plaintiffs  agency  had 
tenninated,  and  he  was  succeeded  by  another 
agent  The  defendant  employed  the  plaintiff  to 
sell  to  a  certain  person  a  piano,  upon  the  under- 
standing that  the  plaintiff  was  to  receive  "his 
conunisdon  as  under  his  old  contract"  Plain- 
tiff sold  the  piano  at  the  price  of  $550  and  upon 
terms  approved  by  the  defendant.  Upon  the 
trial,  a  price  list  introduced  In  evidence  showed 
the  selling  price  of  tiie  piano  sold  by  tbe  plain- 
tiff to  be^700.  The  plaintiff  testified,  however, 
that  this  price  list  was  not  the  price  list  of  the 
defendant,  but  was  that  of  Chickering  ft  Sons, 
the  makers  of  the  instrument;  that  be  did  not 
know  what  was  the  price  of  the  piano  as  shown 
on  tbe  price  list  furnished  him  by  the  defendant, 
but  that  he  did  not  think  a  piano  of  the  style 
sold  by  him  was  ever  so)d  by  the  defendant  for 
more  than  $650.  A  witness  for  the  defeudaot 
testified  that  f700  was  the  selling  price.  The 


certiorari  record  dlseloeed  that  a  verdict  was 
retnmed  in  the  Justice's  eonrt  In  faTor  of  the 
plaintiff  for  the  full  amount  sued  for,  but  the 
summons  is  not  in  the  record,  and  the  amount 
sued  for  is  nowhere  disclosed  therein.  Tbe  de- 
fendant admitted  that  the  plaintiff  was  entitled 
to  recover  some  amount  The  record  fails  to 
disclose  the  amount  actually  recovered.  The 
burden  was  on  the  plaintiff  in  certiorari  to  show 
error,  and,  having  failed  to  show  what  amount 
the  plaintiff  recovered,  there  was  no  error  In 
overruling  the  certiorari. 

[Eld.  Not& — For  other  cases,  see  Jnstices  of 
the  Peace,  Cent  Dig.  H  807-817;  Dec.  Dig.  $ 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Certiorari  by  the  Lndden  ft  Bates  South- 
ern Music  House  against  H.  H^  Hale  to  re- 
view a'  Jodgm«sit  In  favw  of  Hale  rendered 
by  a  Justice  of  the  peae&  Writ  oTermled. 
and  plaintiff  In  cratlorari  brings  error.  Af- 
firmed. 

Amaud  ft  Donehoo,  of  Atlanta,  for  plaintiff 
In  error.  Etberidge  ft  Etherldg^  of  AUan* 
ta,  for  defendant  in  error. 

POTTLi;  J.   Judgment  affirmed. 


(U  'Oa.  App.  fia) 
RUSSELL  T.  STATBl   (No.  4,820.) 

(Court  of  Appeals  <a  Georgia.    Oct  T,  1013.) 

(ByUahM  ly  the  Court.) 
L  ExiounoN  (1 120*)— "Levt"— SunioiUiOT 

— ESBEIITULS. 

To  constitute  a  valid  levy  upon  personalty 
there  most  be  an  actual  or  constructive  seizure 
of  the  property  by  tbe  officer.  A  legal  "levy" 
is  sot  made  by  mer^  posting  upon  a  mound 
of  dirt,  which  the  officer  supposes  to  ecmtain 
potatoes,  a  notice  of  levy  on  a  spedfied  quanti- 
ty of  potatoes ;  tbe  officer  not  having  seen  the 
potatoes  or  reduced  them  to  possession,  and 
merely  estimating  the  quantity  of  potatoes 
which  should  be  in  the  mound,  basing  his  esti- 
mate upon  what  he  thinks  the  defendant^!  crops 
should  have  produced. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  SS  290-304 ;  Dec.  Dig,  g  129.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4101-4106 ;  vol.  8,  p.  7705.] 

2.  Labcent  (§1  8,  40*)— VABiAnoK— OwHsa- 
sHip— Eleubntb  or  Otfinsk. 

This  being  a  prosecution  for  larceny.  In 
which  the  title  to  the  property  alleged  to  have 
been  stolen  was  laid  in  the  levying  officer,  and 
it  appearing,  from  the  undisputed  evidence,  that 
no  iMal  levy  was  made,  no  title  was  shown  in 
the  officer,  and  the  conviction  was  unauthorised. 
The  case,  at  l>est  was  extremely  weak  on  the 
question  of  criminal  intent  even  If  it  authoriz- 
ed a  finding  at  all  that  the  accused  took  and 
carried  away  the  property  described  in  the  ac- 
cusation witii  Intent  bo  steal  the  same.  It  was 
especially  erroneous  and  prejudicial  to  chai^ 
the  jury,  in  substance,  that  if  they  believed  tbe 
defendant  fraudulently  violated  the  rights  of 
the  levying  officer  he  would  be  gniltr,  and  to 
fail  to  charge  that  the  taking  must  have  been 
with  the  intent  to  steal  the  same. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  {{  3-10,  102-126,  160 ;  Dec  Dig.  US 

3,  40.*] 


Dig.  Key-No.  Sf^««^|^s|^@4dg 
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Brror  from  CUj  Ooort  of  LonlsriUe;  W. 
L.  PMUlpa,  Judg& 

L.  O.  Russell  was  convicted  of  larceny,  and 
brings  error.  Reversed. 

M.  C.  Barwlck,  of  Augusta,  for  plaintiff 
In  error.  J.  R.  PbilUpB.  SoL,  of  LoniaTiUe, 
for  Uie  State. 

FOTTLB^  J.  aodgmeiit  set ersed. 

(U  Oil  App.  OH) 

CHITTY  T.  OLIVER.    (No.  4,694.) 
(Coart  of  Api>eal8  of  Georgia.    Oct  7.  1S13.) 

(SvJMm  by  the  Oowt) 

1.  ApPKiX  AND  Ekbob  (I  628*>— Wbit  of  Bb- 

BOS— DiSMISSAI'. 

It  affirmatiTely  appears  from  the  certificate 
of  the  clerk  of  the  lower  court  that  the  delar 
In  the  transiniSBion  of  the  bUl  of  ezceptionB 
was  not  due  to  any  act  of  omisBlon  or  commis- 
sion on  the  part  of  counsel  for  the  plaintiff  in 
error;  and  the  failure  to  transmit  a  transcript 
of  the  pleadings,  as  appears  from  the  redials 
of  the  uU  of  exceptions,  was  due  to  the  fact 
that  the  case  was  tried  upon  an  agreement  hi 
open  court  as  to  the  contents  of  the  originals, 
which  bad  been  lost  or  destroyed,  which  were 
not  shown  to  have  been  in  the  possession  of 
counsel  for  the  plaintitf  in  error.  Tor  this  rea- 
son the  writ  of  error  should  not  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ceiit  Dig.  SS  27G0-2764;  Dec.  Dig.  i 
(E8.*] 

2.  Pbiok  Decision  FoUiOWSD— New  Teiai. 

This  case  is  controlled  by  the  ruling  of  this 
court  In  Hodges  v.  OUlespie,  Shldds  &  Ga.  13 
Oa.  App.  — ,  78  B.  B.  8S2.  Hie  Jadge  erred 
In  lefiiung  a  new  trial. 

Error  from  Snperlor  Court,  Toombs  Ooun- 
tar;  B.  T.  RawUiigs,  Jadge. 

AcUon  between  L.  A.  B.  Cbitby  and  W.  C 
Olirer.  From  an  adverse  Jadgment,  Obltty 
brings  error.  Reversed. 

H.  H.  Elders,  of  ReldsvUIe,  for  plaintiff  In 
error.  Williams  &  Olles,  of  Lyons,  and  Hlnes 
&  Jordan,  of  Atlanta,  for  defendant  In  er- 
ror. 

BUSSBIiCs  J.  Judgment  reversed. 


(13  Oa.  App.  SG» 

WILXJN6HAM  v.  BUCEETB  GOT]?0N  OIL 

CO.  (No.  4,418.) 
(OooTt  of  Appeals  of  Georgia.   Aug.  26,  1913.) 

(Byllalmt  bv  th4  Oourt.) 
1.  Affkai.  and  Ersob  (I  SSO*)— Bond— QuAi.- 

XFICATION  OF  SuBETT. 

nie  agent  of  a  corporation  is  not,  by  rea- 
son of  his  agency,  disqualified  to  become  its 
surety  upon  an  appeal  bond.  If  he  be  solvent. 
Ids  relation  to  bis  principal  would  not  in  any 
way  diminish  the  rightor  power  of  the  appellee 
to  recover  npon  the  bond. 

[Ed.  Noter-For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  ||  2028-^028;  Dec.  Dig.  I 
380.«] 


2.  Justices  of  the  Vmaob  (||  92,  OT,  171. 
174*)— Tbial  Di  Noro— PuAiHHa— AmiTD* 
isnwr. 

An  appeal  Is  an  Investigation  de  novo. 
Patterson  v.  Sams,  2  Ga.  App.  756,  G9  S.  El 
18;  Abrams  v.  Lang,  60  Ga.  21&221:  Civil 
Code,  S  5014.  Where  an  action  in  a  justice'i 
court  is  not  founded  npon  an  nnconditiottal  con- 
tract in  writing,  the  plea  of  the  defendant  need 
not  be  sworn  to;  and  nnless  the  answer  is  a 
dilatory  plea,  or  a  defense  to  an  nnconditional 
contract  in  writing,  it  need  not  be  filed  at  the 
first  term.  When  a  case  is  appealed  from  i 
justice's  court  to  a  superior  court,  it  becomes 
the  duty  of  the  defendant  (If  be  relies  upon  any 
defense  other  than  the  general  issue)  to  rednce 
hia  defense  to  writing  before  the  case  proceeds 
to  triaL  The  performance  of  the  dnty  of  reduc- 
ing his  defense  to  writing  may  be  in  effect  a 
mere  amendment  on  the  part  of  the  defendant 
to  the  plea  originally  filed  b^  Idm  in  the  Jus- 
tice's court.  But,  even  if  this  be  the  case,  be 
will  not  thereby  be  prednded  from  the  risht  of 
further  amending  upon  the  trial.  CMl  Code,  | 
4739. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {$  324,  825.  333.  655- 
657,  665-693;  Dee.  Dig.  ||  92,  97,  171.  174.«] 

8.  JUDQUBNT  (S  694*)— SrUTTZNO  CaUSB— AC- 
TIONS ON  OONTBAOT. 

Where  the  contract  is  entire,  bnt  one  suit 
can  be  maintained  for  a  breach  thereof,  and  all 
the  breaches  occurring  up  to  the  commencement 
of  ' the  action  must  be  included  therein.  John- 
son V,  Klassett,  9  Ga.  App.  733,  72  S.  EL  174 ; 
Puffer  Manufacturing  Co.  v.  Rivers,  10  Ga. 
App.  164,  73  S.  B.  20;  Thompson  v.  McDon- 
ald, 84  Ga.  6,  10  S.  B.  448;  CivS  Code,  |  4389. 

[Ed.  Note.— For  other  eases,  see  Jn^mcnt, 
Cent  Dig.  I  llOB ;  Dee.  Dig.  |  504.*] 

4.  JxTDoianT  n  S04*>— Bbbach— RxoHT  or 

Action. 

One  who  dalms  a  breach  of  the  contract 
under  which  he  was  hired  as  a  clerk  for  a  pe- 
riod of  one  year,  and  contends  tliat  he  wss 
wrongfully  discharged  4%  months  before  the 
expiration  of  the  contractual  relation,  bnt  who 
fails  to  institute  his  action  to  recover  the 
amount  of  hia  monthly  salary  until  after  tb« 
expiration  of  the  period  covered  by  the  coo- 
tract,  and  then  brings  an  action  for  only  the 
other  half  of  the  salary  for  that  montii  for 
which  he  has  been  paid  half,  is  thereafter  es- 
topped to  sue  for  the  salary  for  the  succeeding 
4  months.  The  case  is  not  affected  hy  the  rea- 
son of  the  fact  that  the  amount  claimed  for  the 
4^  months  is  too  large  to  be  within  the  ju- 
risdiction of  the  justice's  court  for  the  reason 
that  the  plaintiff,  and  not  the  defendant  selects 
the  fomm  in  which  their  respective  righta  shall 
be  Investigated  and  determined. 

[Ed.  Note^For  other  cases,  see  Judgment, 
Cent.  Dig.  I  1109;  Dec.  Dig.  |  B94.*] 

E^ror  from  Superior  Coart,  Rtdunond 
County;  H.  C.  Hammond,  Judge. 

Action,  by  B.  H.  Willingbam  against  the 
Buckeye  Cotton  Oil  Company.  Judgment  for 
defendant,  and  plaintiff  brings  ertw.  Af- 
firmed. 

Wm.  K.  Miller,  of  Aogosta,  for  plaintiff  la 
error.  Bryan  Camming,  of  Augusta,  for  de- 
fendant In  error. 

BUSSBLI^  3.   Judgment  afflnned. 


•For  othir  eases  see  same  tople  and  swtlon  NUMBBR  la  Deo.  Dig.  *  Am.  Dig.  Key-Na  Seriee  *  Bep'r  Zndesw 
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on  N.  O.  SN) 

OABROLL  •«  «L  T.  SUITH  at  aL 

(Baprttm  Court  of  North  OaroUiu.  Oct  8, 

191B.) 

L  WiTzicaSBS  (H  149.  169*)— GoupmitcT— 

TBAHSAcnoitS  WITH  DxciDBm. 

In  an  action  by  the  widow  and  heira  of  a 
decedent  to  recover  land  conveyed  to  him  by 
defendanf i  devlBor,  where  the  delivery  of  the 
deed  was  In  controvert,  the  widow  waa  prop- 
erty permitted  to  tesdqr  that  she  aaw  her  de- 
ceased hnsband  place  tbe  deed  in  his  trank  and 
aaw  it  in  the  tnutk,  notwithstanding  Bevisal 
1905,  i  1631,  which  providea  that  a  party  or 
peraon  intereated  ahaU  not  be  annined  in  his 
own  behalf  or  Interest  ^ainat  the  execntor, 
administrator,  or  enrvivor  of  a  deceased  per- 
son concerning  a  personal  transaction  or  com- 
monication  between  the  witness  and  the  de- 
ceased peraon,  lince  she  testified  to  no  com- 
Bo^ltMtion  or  transaction  with  the  deceased, 
Dor  was  her  evidence  against  tiio  personal  rep- 
resentative of  the  deceaaed  or  against  any  one 
claiming  nnder  him. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  K  656.  666,  568,  560.  662.  563,  670, 
629,  661.  m,  08069-668,  671:^;  Dae. 

Dig.  tti49rm*] 

2:  EviDKNos  (1 278*>— DrciiauTioHs  aoaiust 

Intxbkst— Admibsibilitt. 

In  an  action  involving  the  delivery  of  a 
deed  by  defendanfa  devlaor,  the  testimony  of 
a  witneas  not  a  party  to  the  action  or  interest- 
ed therein  that  4he  devisor  said  he  gave  the 
grantee  his  deed  because  he  was  his  depend- 
ence was  properly  admitted;  thia  not  being  a 
self-sarniv  declaration  bnt  one  against  Inter- 
eat  before  the  defendanta  aeqnired  their  title. 

[Ed.  Notsv— For  other  eases,  see  BMdenee, 
Cent  Dig.  H  U08-1120;  Dec  Dig.  {  273.*] 

8.  Bnonam  (|  110*)— AonoNS  —  Iitstkoo- 
TioNa— DauvBsr. 

In  an  action  involving  tbe  delivery  of  an 
nnregistered  deed,  where  the  eonrt  properly 
durged  as  to  the  burden  of  proof,  his  refasal 
to  charge  that  the  grantor's  poBsession  of  tbe 
deed  was  presnmpuve  evidence  that  it  had 
'  not  been  delivered  was  not  error,  since,  while 
tiiere  is  snch  a  presnmpdon  whera  nothing  else 
appears,  this  only  means  that  tiie  burden  oi 

Eroof  is  on  the  nantee  to  prove  delivery,  and 
eoce  it  would  add  nothing  to  a  charge  on  the 
burden  of  proof  to  say  tbat  there  was  a  pre- 
snmption  against  delivery. 

[Ed.  Note.— For  other  caaes,  see  Ejectment 
Cent  Dts.  U  819-826;  Dec.  Dig.  i  UO.*] 

4.  APPUX.  AND  Bbbob  (I  928*)  —  PnSDlCF- 
TIONS  IN  BUTPOBT  OF  JtTDaHENT. 

Where,  in  an  action  involving  the  delivery 
of  an  unregistered  deed,  the  court  refused  to 
charge  that  its  poBsesBion  by  the  grantor  rais- 
ed a  presumption  that  it  had  not  been  deliver- 
ed and  charged  that  this  waa  a  drcamatance 
only  which  the  jury  might  consider,  but  the 
whole  charge  waa  not  sent  to  tbe  Supreme 
Court,  it  would  be  assumed  that  the  court 
charged  correctly  aa  to  the  burden  of  proof; 
tht;re  being  no  exception  to  such  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8749-8764;  Dec.  Dig.  i 
928.*] 

6.  Ejectment   (|  110*)— Aotions— Inbtbtjo- 

TIO  N  8— DELIVIBT. 

In  an  action  involving  the  delivery  of  an 
unregistered  deed,  where  there  was  evidence 
of  delivery,  the  court  properly  charged  that 
possession  (rf  the  deed  by  the  grantor  was  a 
drcnmntance  wMch  tbe  jury  could  consider. 

[F}d.  Note.— For  other  cases,  see  Ejectment 
Cent.  Dig.  H  319-326;  Dec.  Dig.  S  110.*] 


Appeal  from  Superior  Court,  Sampaon  Coun- 
ty; Allen,  Judge. 

Action  by  Nellie  Gertrude  Carroll  and 
others  against  Henry  E.  Smith  and  others. 
Judgment  for  idalntlfEi,  and  defendants  ap- 
peal. Affirmed. 

ThlB  Is  an  action  to  recover  a  tract  of 
land  of  87  acres,  which  the  plaintiffs  claim 
Henry  Carroll,  from  whom  the  defendants 
derive  their  title  by  devise,  conveyed  by  deed 
to  their  ancestor,  Albert  Carroll,  and  the 
only  Issue  in  controversy  Is  as  to  tbe  de- 
livery of  the  deed.  The  deed  was  probated 
but  not  registered,  and  there  was  evidence 
that  it  waa  delivered  to  the  grantee  at  the 
time  it  waa  signed  and  placed  by  blm  in  his 
trunk.  After  the  death  of  Henry  Carroll, 
the  deed  was  found  in  his  trunk  with  other 
papers. 

LUUe  Carroll,  widow  of  Albert  Carroll, 
testified  that  she  saw  Albert  Carroll  place 
the  deed  in  his  tin  trunk  and  saw  ttie  deed 
In  the  tnink,  and  defendant  excepted. 

Qeo.  MelTln.  father  of  Uiue  Carroll.  tesU- 
fled  that  he  beard  Henry  Carroll  say  he  had 
given  Albeort  bis  deed  because  he  was  bis 
dependence,  and  defendant  excepted. 

Tbe  defendant  xequested  tbe  court  to 
charge  tbe  jury:  "That  tbe  fact  et  Henry 
Carroll  baring  fbe  posseatfon  of  tbe  deed  for 
tbe  87  acres  of  land  aiong  with  hla  other 
title  papers,  if  fi>nnd  the  evidence  to  be 
tbe  fact;  wouBd  be  ptesnmptlTe  evidence 
that  tbe  deed  bad  not  been  deUTwed.*'  Tbe 
court  refDsed  to  so  charge  the  jury  and  stated 
that  there  was  no  sndi  preen mption,  but  that 
it  was  a  drcomatance  only,  whleb  the  Jury 
might  consider.  Defendant  excepted. 

The  jury  answered  tbe  Issue  In  fsTor  of 
the  plain tifCa,  and  from  the  judgment  ren- 
dered tbe  defendant  appealed. 

Faison  &  Wright  and  O.  E.  BuUer,  all  of 
Clinton,  for  appellants.  Fowler  &  Grumpier, 
of  Clinton,  for  appeUees. 

ALLEN,  J.  [1]  The  evidence  of  the  widow 
was  objected  to  under  section  1631  of  the 
Revlsal,  but  she  did  not  testify  to  a  communi- 
cation or  transaction  with  the  deceased 
(John»»i  V.  Cameron,  136  N.  C.  243,  48  S.  E. 
640),  nor  was  her  evidence  against  tbe  per- 
sonal representative  of  the  deceased  or 
against  any  one  claiming  under  the  de- 
ceased. Bunn  V.  Todd,  107  N.  C,  267,  11  S. 
E.  1043.  She  simply  told  what  she  saw  and 
against  one  claiming  under  Henry  Carroll 
and  not  under  Albert  Carroll. 

[2]  We  can  see  no  objection  to  the  evi- 
dence of  George  Melvin,  and  none  la  shown 
in  the  brief.  He  is  not  a  party  to  the  action, 
has  no  pecuniary  interest  in  tbe  result,  and 
was  not  testifying  to  a  self-serving  declara- 
tion but  to  one  made  against  Interest  and  be- 
fore the  defendants  acquired  any  title. 

[3,4]  There  Is  authority  for  the  position 
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taken  by  the  defendant  that  there  la  a  pre- 
sumption that  a  deed  found  In  possession  of 
the  grantor  has  not  been  delivered;  but, 
properly  nnderstood,  this  can  mean  no  more 
than  that  the  burden  of  proof  Is  on  the 
grantee  to  prove  delivery;  and  we  must  as- 
sume that  his  honor  charged  correctly  as  to 
the  burden  of  proof,  as  the  charge  Is  not 
sent  to  this  court,  and  there  Is  no  exception 
that  he  did  not  do  so.  Delivery  Is  essential 
to  the  validity  of  a  deed,  and  In  the  absence 
of  registration.  If  the  deed  Is  found  in  pos- 
session of  the  grantor,  nothing  tUse  appear- 
ing, the  law  says  It  has  not  been  delivered 
and  casts  the  burden  of  proof  on  the  grantee 
who  alleges  a  delivery,  and  It  adds  no  addi- 
tional force  to  the  charge  on  the  burden  of 
proof  to  say  there  Is  a  presumption  against 
delivery. 

[S]  There  Is,  however,  evidence  In  this  case 
of  a  delivery  to  the  grantee,  and  It  was  there- 
fore proper  for  his  honor  to  charge  that 
possession  of  the  deed  by  the  grantor,  If 
found  to  exist,  was  a  circumstance  which  the 
jury  could  consider. 

In  Tuttle  T.  Ralney.  98  N.  a  SIS,  4  B.  B. 
476,  there  was  a  controversy  as  to  the  delivery 
of  a  deed,  and  the  court  said,  while  comment- 
ing npoo  an  instruction  given  to  the  jury: 
"If  it  was  Intended  to  say  that  the  law 
presumed  a  delivery  from  the  possession 
of  the  deed  Instead  of  that  the  law  author- 
izes the  jury  from  that  fact  to:  Infer  a  deliv- 
ery and.  In  the  absence  of  rebutting  evidence, 
to  act  npon  it,  It  would  be  error," 

We  are  therefore  of  opinion,  on  the  whole 
record  there  Is  no  error. 

No  error. 

(m  N.  c.  i») 

THIRD  NAT.  BANK  OF  ST.  LOUIS  v. 
EXUM  et  aL 

(Supreme  Co  art  of  North  Carolina.    Oct  6, 
1813.) 

1.  Bills  ahd  Notm  (|  C37*)— Sdfficienot  or 
ETinsNCE— Bona  Fide  Pubchaser. 

In  an  action  by  a  bank  upon  notes  procar- 
ed  by  fraud  and  indorsed  to  it,  evidence  held 
sufficient  to  take  to  the  Jury  the  question 
whether  the  bank  was  a  bona  fide  holder  for 
value,  or  merely  held  the  notes  for  collection. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  H  18a2-ia»;  Dec  Dig.  i 
637,*] 

2.  Bixxs  AND  Notes  (|  866*)— Bona  Fids 

PUBCHASEB— HOLDBK  FOB  COCXEOTION. 
Where  a  bank  habitually  credits  a  deposi- 
tor's accounts  with  negotiable  Instruments  in- 
dorsed to  it  by  him,  but  charged  against  the 
account  all  such  instruments  as  were  not  paid, 
the  bank  was  a  bailee 'for  collection,  and  not  a 
bona  fide  holder  for  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Motes,  Cent  Dig.  {  908;  Dec.  Dig.  |  856.*] 

3.  Tbial  (I  191*)— insTBiroTxoNs— AssumiTQ 

GonTBOVBBTBD  FaCTB. 

Where  the  indorsement  of  a  note  by  the 
payee  to  a  bank  was  expressly  denied,  it  was 
error  for  the  court  to  state  to  the  jni^  that  it 


was  proved  and  not  denied  that  the  note  went 
into  the  hands  of  the  bank  before  it  was  due. 

[Ed.  Note.— For  otiier  eases,  see  Trial,  Cent 
Dig.  SI  420-481.  486 ;  Dee.  Dig.  |  Ifil.*] 
4.  Bnxs  AND  Notes  (|  497*)— Bcbdem  o» 

Pboop— Bona  Fidb  Pubohasebs. 

Under  Revisal  1905,  S  2208,  providing  that, 
when  it  appears  that  the  title  of  any  one  who 
negotiated  an  instrument  was  defective,  the  bur- 
den was  upon  the  holder  to  show  that  he  was  a 
holder  In  due  course,  evidence  that  there  was 
fraud  in  the  execution  of  a  note  casts  upon  the 
holder  the  burden  of  proving  that  he  was  a 
bona  fide  purchaser  for  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Gent  Dig.  H  1^48,  1875-1681,  1683- 
1687 ;  Dec.  Dig.  S  497w*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty ;   Justice.  Judge. 

Action  by  the  Third  National  Bank  of  St 
Louis  against  W.  P.  Exam  and  others.  Judg- 
ment for  the  plaintiff,  and  defendants  appeaL 
Reversed,  and  new  trial  granted. 

G.  V.  Cowper  and  T.  C.  Wooten,  both  of 
Klnston.  for  appellants.  Loftin  &  Dawaon. 
of  Klnston,  and  McLean,  Vacser  &  McLean, 
of  Lamberton,  for  aj^eUee. 

CLARK,  O.  J.  This  Is  another  of  the 
numerous  actions  upon  notes  to  McLaughlin 
Bros,  for  the  purchase  of  an  'Imported  French 
coach  horse,"  of  which  so  many  have  appear- 
ed In  tfar  reports.   At  this  term  in  a  case  of 

this  kind  (TroBt  Co.  v,  BUen,  163  N.  C.   , 

79  8.  B.  263)  we  quoted  Winter  v.  Nobs.  19 
Idaho,  28,  112  Pac;  S26,  Ann.  Gas.  19120, 
302,  where  that  court  took  Judicial  notice 
that  snlts  of  this  natore  in  b^aU  of  Mc- 
Laugblln  Bros,  were  numerona  throughout 
the  country. 

[1  ]  In  this  case  the  defendant  traidsred  an  _ 
Issue,  "Is  plaintlfr  the  bona  flde  owner  of  the ' 
note  In  due  conrse?"  The  asstgnmatt  et- 
ror  on  the  exception  fOr  refusal  to  sulunit 
such  Issne  must  be  snstalned'lf  there  was  anr 
evidence,  and  we  think  thm  was,  to  reanire 
thelssua  Besides  the  Inherent  improbatdllty 
that  a  bank  in  St  Louis  would  boy  oatrlg^t, 
or  take  as  collateral,  ttie  large  mtmber  of 
notes  of  tills  nature  which  McLaughlin  Broa 
were  placing  with  them,  signed  by  distant 
and  unknown  parties,  as  In  this  state  and 
elsewhere,  with  the  knowledge  tha  bank  had 
of  litigation  over  sndh  notes,  there  is  other 
evidence  for  consideration.  Among  other  evi- 
dence, there  is  the  letter  of  September  26, 
1908,  from  McLaughlin  Bros,  .to  the  plain- 
tiff bonk.  In  which  they  say:  "The  wilter 
will  be  in  St  Louis  some  Ume  iiez{  week, 
and  win  make  some  sort  of  arrangement 
and  will  give  you  a  in)eclal  account  fbr  these 
due  notes,  or  a  demand  not^  for  the  amount 
and  tSi&i  vou  can  eotteet  them  Jmr  as."  The 
letters  of  November  24,  1908,  by  the  at- 
torneys of  McLaughlin  Bros,  to  the  plain- 
tiff bank,  and  the  letter  of  November  28th 
in  reply,  show  that  the  litigation  in  regard 
to  the  collection  of  this  note  was  under 
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the  snperrlBloa  and  control  of  the  lawyers 
for  McLaughlin  Bros.  There  Is  evidence 
that  a  large  number  of  like  notes  for 
McLaughlin  Bros,  were  taken  over  by  the 
bank,  amounting  to  aboat  $S0,000,  and  that 
plaintur  knew  nothing  of  the  makers.  It 
was  also  In  evidence  that  tinder  instruc- 
tions from  McLaughlin  Bros,  when  any  of 
these  notes  were  not  paid  the  plaintiff  sent 
them  to  the  attorneys  of  McLaughlin  Bros., 
as  was  this  case.  There  is  no  evidence  that 
the  bank  has  ever  paid,  or  been  charged  with, 
any  expenses  on  account  of  the  collection  of 
these  notes.  McLai^^illn  Bros,  deposited 
funds  in  bank,  and  the  bank  charged  back  the 
amount  of  any  of  these  notes  which  were  not 
paid.  It  would  seem  that  the  understanding 
was  that  if  a  note  was  not  paid  the  bank  was 
to  bring  suit  in  its  own  name  under  Mc- 
Laughlin Bros.*  instructions,  and  through 
their  attorneys,  and  the  bank  was  to  look 
finally  to  McLaughlin  Bros,  for  payment  of 
any  note  which  was  not  collected.  One  of  the 
McLaughlin  Bros,  told  a  witness  a  number  of 
times  that  they  would  remain  liable  on  the 
notes  whether  protested  or  not,  and  the  bank 
was  given  instructions  not  to  protest  the 
notes*  and  also  held  a  general  waiver  of 
protest  Not  only  this,  but  McLaughlin  Bros, 
guaranteed  the  payment  of  the  notes.  It  was 
In  evldmce  that  the  bank  had  been  doing 
business  with  McLat^ilin  Bros,  for  a  num- 
ber  ot  yeara,  and  knew  the  kind  of  business 
th^  were  In,  and  were  aware  of  the  abun* 
dant  litigation  arising  on  contested  notea 
It  was  not  likely,  therefore,  that  the  bank 
pnTcbased  the  notes,  or  took  them  as  col- 
lateraL  It  Is  trne  tills  may  have  been  done. 
But  there  was  evidence  sufficient  to  go  to  the 
Jury  to  pass  upon  tba  tuA  whether  or  not 
the  true  transaettom  was  that  the  bank  in  ef- 
fect merely  held  the  notes  for  collection.  It 
wak  at  the  request  of  McLaughlin  Bros,  tliat 
this  and  other  suits  upon  these  notes  were 
brought  In  the  name  of  ttie  bank  under  the 
genial  supervision  of  the  attorneys  for  Mc- 
Laughlin Bros. 

[S]  In  Packing  Oo.  Davis,  118  N.  a  048, 
24  S.  IL  96B,  It  was  held:  "When  a  bank 
habttnally  credited  a  d^iositor's  account  with 
n^otiable  Instmments  indorsed  to  it  by  such 
depositor,  givli^  permisslcai  to  Qie  depositor 
to  draw  against  audi  credits,  but  Charged  up 
to  the  depositor  all  such  papers  as  were  not 
paid  on  present  action,  or  deducted  them 
from  Bach  deposit,  snch  a  course  of  d^tng 
stomps  the  transaction  with  reference  to  the 
title  to  instruments  so  indorsed  as  being  un- 
mistakably a  bailment  for  collection  simply, 
and  no  greater  title  Is  vested  in  the  bank." 
To  same  effect,  Boykln  v.  Bank,  118  M.  O. 
567,  24  S.  B.  357 ;  Davis  v.  Lumber  Co.,  130 
N.  C.  176,  41  S.  B.  95 ;  Cotton  Mills  v.  Well, 
129  N.  C.  452,  40  S.  E.  218;  Latham  v.  Spra- 
gins,  163  N.  C.  .  78  S.  E.  282. 

[81  The  indorsement  of  the  note  was  ex- 


pressly denied,  and  the  court  erred  In  stating 
to  the  Jury  that  it  was  proved,  and  not  de- 
nied, that  the  note  went  into  the  hands  of 
the  plaintiff  before  it  was  due.  This  point 
has  been  recently  and  fully  discussed  by 
Hoke,  J.,  in  Park  v.  Slxum.  156  N.  a  230,  72 
S.  E.  300,  upon  facts  almost  Identical  with 
this  case. 

[4]  When  there  is  evidence  tending  to  show 
firaud  in  the  execution  of  the  note,  the 
burden  is  thrown  upon  the  plaintiff  to  show 
that  it  was  a  bona  fide  purchaser,  and  not 
upon  the  defendants  to  show  the  negative  of 
that  proposition.  Bank  v.  Fountain,  148  N. 
C.  690.  62  S.  E.  738;  Park  v.  Exum,  156  N. 
C.  231,  72  S.  E.  309 ;  Vaughan  T.  Exum,  161 
N.  0.  494,  77  S.  B.  679 ;  Bank  v.  Walser,  162 
N.  a  53,  77  S.  B.  1006;  Trust  Co.  v.  Ellen, 
168  N.  O.   ,  79  S.  B.  263;  Rev.  $  2208. 

It  Is  unnecessary  to  discuss  the  evidence  of' 
fraud  in  this  case,  as  the  above  errors  en 
title  the  plaintiff  to  a  new  trial,  and  we  only 
refer  to  the  proposition  because  It  Is  contend- 
ed by  the  counsel  tor  the  plaintiff  that  the 
above  mlings  had  been  overturned  by  the 
decision  In  Bank  v.  Brown,  160  N.  0.  23,  75 
S.  E.  1086.  But  reference  to  this  last  case 
will  show  that  there  was  no  evidence  tending 
to  show  fraud,  and  therefore  the  burden  was 
not  shifted  upon  the  defendant  to  show  a 
purchase  before  maturity,  and  without  no- 
tice of  the  defect  Bevlsal  1905,  i  220& 

New  trial. 

(US  K.  c.  m) 

GBIFFIN  V.  COMMANDER  et  al. 

(Supreme  Court  of  North  Carolina.    OcL  8, 
1913.) 

1.  Wills  (J  600*)— Cokstbuctioh  —  Ebtatb 
Cbeated— Devise  with  Powes  or  Disrosi- 
Tion. 

A  devise  generally  of  real  estate,  with  a 
power  of  disposition,  passes  the  fee  without 
resttiction,  but  a  devise  for  life  with  power  of 
disposition  creates  only  a  life  estate  with  the 
power  annexed;  the  test  whether  the  fee  or 
merely  a  Ufe  estate  passes  is  whether  the  testa- 
tor expressly  limits  the  devise  to  the  first  taker 
to  a  life  estate  by  specific  language.' 

TEA.  Note.— Fw  other  cases,  see  Wills,  Cent 
Dig.  H  1885-1889;  Dee.  Dig.  1 600.*] 

2.  Wills  (|  601*>— Conbtbuctioh  —  Esiaiv 
Created— Fee  Simple  —  Genbbai.  Devise 
with  powee  of  disposition. 

A  devise  generally  of  real  estate,  "with 

Sower  to  give  and  devise  the  eame  after  her  (the 
evisee's)  death,  to  our  beloved  children  and 
grandchildrea,"  not  expressly  restricting  tAie 
devisee's  estate  to  a  Ufe  estate,  passes  the  fee 
without  restriction,  and  the  words  quoted  are 
to  be  r^arded  as  mere  surplusage,  as  the  right 
to  devise  is  Incident  to  the  fee. 

[Ed.  Note.~For  other  cases,  see  Wills,  Cent 
Dig.  E§  1340-1350, 1608;  Dec.  Dig.  §  60l.*] 

Appeal  from  Superior  Court,  Pasquotank 
County;  Bragaw.  Judge. 

Controversy  submitted  without  action,  by 
Elizabeth  Q.  Griffin  against  C.  E.  Commander 
and  another.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Bev^raed. 
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Ward  A  ThompBon,  of  Ellzabetli  Cit7,  tor 
appelant  J.  a  Broobv,  of  BUxabetb  Olt^t 
for  appelleea. 

CIiA.BE,  O.  X  Tbls  Is  a  controTersy  anb- 
mltted  without  action  to  determine  whether 
or  not  the  plaintiff  can  make  a  good  and  ral- 
Id  title  to  the  defendants  for  certain  real  es- 
tate  in  Elizabeth  City  which  she  has  con- 
tracted to  convey  to  them.  W.  W.  Orlffln 
died  October  1, 1897,  owning  said  realty  In  fee 
ahd  leaving  his  widow,  who  la  the  plaintiff, 
two  children,  M.  B.  OrlfBn  and  Blanche  Tem- 
pie,  each  of  whom  had  living  chlldroi,  and 
seven  grandchildren,  who  were  the  children 
of  his  deceased  son,  Wm.  J.  Griffin.  In 
March,  1901,  said  widow  and  her  son.  M.  B. 
Orlffln,  Instituted  a  special  proceeding  against 
Blanche  Temple  and  the  seven  children  of 
W.  J.  Griflln,  deceased,  tor  sale  of  the  premises 
for  partition.  Such  sale  was  made  and  con- 
firmed, and  a  deed  was  made  to  the  plain- 
tiff as  purchaser.  In  that  proceeding  the 
children  of  M.  B.  Griffin  and  Blanche  Tem- 
ple were  not  made  parties,  and  this  la  now 
urged  as  a  defect 

[1]  The  effect  of  such  paitttl<m  proceedings 
need  not  be  discussed,  for  we  are  <tf  opinion 
that  vmAet  the  irill  of  W.  W.  Orlffln  the  piaiur 
tiff  took  a  fee  simple  in  the  locus  in  qnOk 
and  has  a  right  to  convey  a  good  and  Inde- 
feasible title  to  the  defendants,  to  whom 
she  has  contracted  to  sell  the  sam& 

W.  W.  OrUln  by  Us  will  devised  and  be- 
queathed to  his  widow,  tike  plaintift  "DUsa- 
beth  O.  Orlffln,  all  the  remainder  of  my  es- 
tate, real  and  personal,  with  power  to  give 
and  devise  the  same  after  her  death,  to  oar 
beloved  children  and  grandi^dren,  that  In- 
asmuch as  they  are  and  should  be  our  law- 
ful heirs  and  that  they  are  equally  onr  own 
and  well  bdoved  by  each  of  us,  as  their 
Joint  parents,  she  has  the  same  rl^t  of  dis- 
tribution of  onr  estate,  as  I  have,  knowing 
no  partially  nor  discrimination  In  the  same.** 

The  mle  governing  this  case  is  clearly 
stated  In  Borden  v.  Downey,  85  N.  J.  Law, 
77:  "Where  an  estate  for  ll£e  is  expressly 
given,  and  a  power  of  disposition  Is  annexed 
to  It,  in  each  case  the  fee  does  not  pass  un- 
der such  devise,  but  tiie  naked  power  to  dis- 
pose of  the  fee.  It  is  otherwise  in  case  there 
Is  a  gift  generally  of  the  estate,  with  a  power 
of  disposition  annexed.  In  th4»  latter  eate 
the  property  itself  i»  traiuferred.** 

[2]  In  the  will  of  W.  W.  Griffin  there  is  no 
limitation  for  life,  and  the  words  annexed 
do  not  restrict  It  to  a  life  estate,  but  are 
merely  an  expression  of  the  opinion  of  the 
testator  that  his  wife,  after  his  death,  should 
have  complete  right  of  distribution  of  said 
estate  as  fully  as  he  had  himself,  and 
would  exercise  it  Impartially. 

In  McKrow  v.  Painter,  89  N.  a  437,  the  tes- 
tator gave  the  property  to  his  wife  "If  she 
remains  a  widow ;  and  If  she  marries  she  is 
only  to  have  a  child's  part  •   *  •   'and  I 


do  authorize  my  wife,  •  •  •  at  her  death, 
to  divide  this  property  among  our  children  as 
she  sees  proper.' "  The  court  held  that  under 
the  act  of  1784,  now  Revlsal  3188,  this  lan- 
guage vested  the  absolute  title  in  the  vrlfe 
of  tbe  testator,  distinguishing  Alexander  r. 
Cunningham,  27  N.  C.  4S0. 

In  Parka  v.  Boblnson,  188  N.  C.  268,  SO 
S.  B.  649,  it  is  held,  citing  2  UnderliiU  on 
Wills,  i  686,  that  "a  devise  to  a  person  for 
life  only,  with  power  of  disposition,  gives 
the  devisee  an  estate  for  life,  with  power  to 
aivoint  in  fee  simple." 

In  Jackson  r.  Boblns,  16  Johns.  (N  T.)  688, 
it  is  held  to  be  settied  law  that:  "Where  an 
estate  is  given  to  a  person  generally,  or  In- 
deflnltely,  with  power  of  disposition,  it  car- 
ries a  fee;  and  the  only  exception  to  the 
rule  Is,  where  the  testator  gives  to  the  flrst 
taker  an  estate  for  life  only,  by  certain  and 
express  words,  and  annexes  to  it  a  power 
of  disposal.  In  that  particular  and  special 
case,  the  devisee  *  •  •  will  not  take  the 
estate  in  fee."  This  case  is  dted  and  ap- 
proved in  Bass  v.  Bass,  78  N.  O.  374,  where 
it  was  held  that  a  devise  to  the  testator's 
wife  of  his  property  *to  be  disposed  of  by 
will,  or  In  any  manner  she  may  deem  best" 
did  not  ImpMe  a  limitati<m  upon  the  t^tt, 
and  that  the  words  of  appointmait  cannot  be 
held  to  have  such  effect  and,  further,  that 
where  an  estate  is  glTea  to  a  person  general- 
ly, Willi  tike  poww  of  disposal,  it  la  In  tee 
unless  tiie  testator  gtves  to  the  flrst  taker  aa 
eetate  fOr  lite  only,  and  annexes  tber^  a 
power  to  dispose  of  the  rerandon,  dtlnff  3 
Jarman,  Wills,  171.  note  2 ;  4  Kent  Oonun. 
3^ ;  Sugden  <m  Powers,  Ml  ' 

Ja^BOtt  T.  Robins,  supra,  is  also  dted  with 
approval  In  Patrick  v.  Morehead,  86  N.  G  62, 
89  Am.  Bep.  684,  where  it  Is  laid  down:  "It 
has  beoi  settled  upon  unquestionable  aotbu?- 
ity  that^  If  an  estate  be  given  *  *  *  to  a 
person  gmerally,  with  tiie  power  of  disposi- 
tion or  appointment,  It  carries  the  fee ;  bat  it 
it  be  gXvea  to  one  for  life  onjy  and  there  la 
annexed  to  it  sudi  a  power,  it  does  not  en- 
large tike  estate,  but  gives  faim  only  an  eetate 
for  lite."  Bass  v.  Bass  and  Patrtdk  t.  More- 
head,  both  supra,  are  dted  with  an)roTaI  In 
Long  T.  Waldraven,  113  C.  337,  18  8.  B. 
251. 

The  test  In  cases  of  this  kind  is  whether 
the  testator  expressly  limits  the  devise  of  the 
first  taker  to  a  life  estate  by  qtedfic  lan- 
guage. No  such  Bpedflc  language  is  used  in 
this  case.  The  plaintiff  took  a  fee  simple 
absolute,  and  the  phrase,  "with  the  power 
to  devise  after  her  death  to  our  children  and 
grandchildren,"  does  not  limit  the  prior  fee- 
simple  estate  devised  to  her.  Such  words 
were  mere  surplusage,  because  the  right  to 
devise  is  Incident  to  her  fee  simple^  Indeed 
the  words,  "she  has  the  same  right  of  dis- 
tribution of  onr  savings  as  I  have,"  intimate 
a  clear  Intention  to  devise  the  fee  simple  to 
her.    In  effect  l^,g^^ti^^gij(^perty 
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bavlng  been  aoaulred  by  tbe  toll  of  boQi  of 
them,  be  intended  tliat  his  wife  after  bla 
death  should  have  the  same  power  of  dla- 
posiug  and  controlling  sadb  property  as  fol- 
ly as  he  had  himself. 

The  Jndgment  of  the  eonrt  below  to  tlie 
contrary  of  this  opinion  is  rerened. 


(188  N.  C.  MD 
WmTFOBD  T.  NOBTH  BTATB  LEFB  INS. 

00. 

(Sopmue  Court  of  North  GaroHaa,   Oct  8, 

191S.) 

1.  StATOTKB  (S  190*)— OONSTBUOnON. 

Words  Of  a  statute  are  to  be  construed 
as  they  are  ordinarily  onderstoodt  and  where 
the  lantruase  is  plain  and  admits  of  but  one 
meaning,  there  is  no  room  (or  construction; 
it  being  ooly  when  the  terms  of  the  statute 
Sive  rise  to  soma  ambienity  or  the  grammatical 
construction  Is  doubtfm  that  courts  can  exer- 
cise the  power  of  controlling  the  language  in 
order  to  give  effect  to  the  supposed  rc«l  inten- 
tion of  the  Legislature. 

[Ed.  Note.~For  other  cases,  see  Statutes, 
Cent  Dig.  IS  266,  268;  Dec  Dig.  |  190.*] 

2.  Witnesses  (S  191*)— Goufeikkot— Hus- 
band AND  Wux—*'OoioiDNicATB"— "Com- 
munication." 

Bevisal  1908,  1 1686.  declares  that  no  hus- 
band or  wife  ahalT  be  compellable  to  disclose 
any  confidential  communicatioD  made  by  one 
to  the  other  during  marriage.  Held,  that  the 
word  "communicate"  means  to  bestow,  convey, 
make  known,  recount,  to  Impart,  as  to  com- 
municate information  to  any  one,  the  word 
"commuQicatioQ"  meaning  the  act  of  commu- 
nicating ;  and  hence,  a  paper  written  by  a  has- 
band,'  directed  to  tus  vrite,  just  prior  to  Ms 
committing  suicide,  giving  her  directions  as  to 
what  she  should  do  with  reference  to  various 
business  matters  after  he  was  dead,  and  which 
he  did  not  intend  she  should  see  nntU  after  his 
death,  was  not  a  communication  during  mar- 
riage, and  was  therefore  admissible  In  an  ac- 
tion on  a  policy  to  prove  suicide. 

[Ed.  Note.— For  other  cases,  see  '\ntnesBes, 
Cent.  Dig.  »  788;  Dea  Dig.  1  191.* 

For  other  definitions,  see  Words  and  Phras- 
es. Tifl.  2,  pp.  1841.  1842;  toL  8,  p.  7608,] 

3.  BTIDBNCE  (f  272*)— DKJLABAnOm  AOAXHST 

Iktebest. 

A  writing  by  deceased,  addressed  to  his 
wife,  but  not  intended  to  come  into  her  hands 
until  after  the  writer's  death,  directing  his 
wife  as  to  certain  burineas  matters,  Km  ad- 
missible in  an  sction  on  a  policy  to  show  sui- 
cide as  declarations  against  interest. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  gfi  1105-1107;  Dec  Dig.  S  271t*] 

Appeal  from  Snpetior  Oourt,  Craven  Coun- 
ty ;  Allen,  Judge. 

Action  by  O.  A  Wbitford  against  the 
North  State  Life  Insurance  Company.  Jndg- 
ment for  defendant  and  plaintiff  appeals. 
AfBrmed. 

ftUa  la  an  action  to  lecom  npon  a  policy 
of  insoiance  lasoed  bjr  tbe  defmdant  on  the 
29th  day  of  Deoember,  1910.  The  Insured 
died  on  the  18th  day  of  Uay,  1911.  The  de- 
fendant denied  UabUty.  and  set  up  as  a  de- 
fense that  W.  B.  Boi^ess,  the  Insured,  in 
violation  of  the  terms  of  the  policy  and  of  the 


application  therefor,  committed  snldde,  and 
the  farther  defense  that  the  policy  was  void 
for  the  reason  that  the  applicant,  W.  B.  Bur- 
gess, had  made  material  false  representations 
In  his  ai^Ucatlon  for  the  Insurance. 

The  defendant  Introduced  in  evidence  on 
the  Issue  of  soicldei  tlie  ftdlowlns  papers: 

"To  My  Wife: 

"TelegraiAL  Joe  Latluun  to  eome  to  yon  at 

once. 

"Look  oat  for  my  Boyal  Arcanum  and 

Heptasophs. 

"My  Union  Central  policy  is  In  the  hands  of 
the  company  as  collateral  for  1180,  there  Is  a 
Uiousand  available  on  It. 

"Look  into  one  of  the  lltUe  drawers  and 
you  will  find  a  poU<7  In  tbe  North  State 
Mutual  for  $1,500,  they  hold  my  note  for  the 
premium  but  tbe  Interest  is  paid  on  It  iQ)  to 
May  80th,  see  If  you  can  coUect  on  It 

"Tell  Joe  to  wilto  Carey  J.  Hunter  flor 
instruction  in  regard  to  tbe  Union  Central 

"I  owe  Sam  King  $20. 

"1  owe  Qm  Prltchard*  (colored)  fsa  Allan 
Jenkins,  colored,  $20. 

(over) 

"Sell  the  place  tot  what  yoa  can  get,  pay 
Mr.  Cannaday  and  take  the  rest  and  do  the 
best  yon  can. 

"God  bless  yon  and  tbe  *'h<lilyffli.  Ooodbya 

"Bat 

"Sam  can.  tell  yon  of  tbe  otbw  colored 

people." 

This  note  was  in  an  eoTelope  and  on  the 
back  of  the  envelope  the  following  was  writ- 
ten: 

"To  Mam  Important 

"Mrs.  W.  B.  Burgess. 
•  "See  Btigaie  Wood  and  get  him  to  bory  me 
and  wait  nnfll  yon  get  insnrancfr" 

Plaintiff  excepted. 

Notice  was  duly  serred  on  the  plaintiff 
to  produn  said  papers  on  the'  trlaL  The 
papers  were  written  by  the  husband,  but 
vera  not  delivered  by  the  inanred  to  his 
wif^  nor  did  she  know  of  the  ezistmce  of 
either  nntll  after  tbe  death  of  her  husband* 
wbea  they  were  brought  to  her  &om  the 
prlTato  desk  of  the  husband  1^  one  of  ber 
children.  She  thai  gave  them  to  Q.  A.  Whit- 
ford  before  his  qnallflcatlon  as  admlnlstia* 
tor,  and  ha  retained  them  until  a  few  days 
before  the  trial,  and  after  notice  had  been 
served  on  him.  whoi  he  returned  them  to  the 
wife.  The  Indorsement  on  tbe  envelope  was 
shown  to  Eugene  Wood,  who  was  undertaker 
and  coroner,  and  niran  request  the  papers 
were  delivered  to  the  coroner's  Jury  at  the 
Inquest  bnt  It  does  not  appear  that  the  paper 
Inclosed  In  the  evidence  was  read. 

Tbe  Jnry  returned  the  following  verdict: 

"(1)  Did  tbe  defendant  Insure  the  life  of 
W.  B.  Burgess  in  the  sum  of  fifteen  hundred 
dollars  ($1,500.00)  as  alleged  In  the  com- 
plaint? Answer:  Yes. 

"(2)  Did  the  Insured,  W.  B.  Burgess,  die 
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by  bis  own  hand,  wltli  Intent  to  oominlt  mA- 
ddeT  Answer:  Tea. 

"(S)  Did  the  aunred.  W.  B.  Borgess. 
represmt  that  be  had  had  no  aeriona  lUneea 
or  disease  other  than  that  stated  In  the  ap- 
plication? Answer:  Yes. 

"(^  Was  said  representation  vntmoY  An- 
swer: Yes. 

"(6)  Was  sacta  representation  material? 
Answer:  Ye& 

"(6)  What  sum,  if  any,  Is  the  plaintiff  en- 
titled to  recoVer?    Answer:   " 

Judgment  was  entered  In  accordance  with 
the  verdict,  and  the  plaintiff  excepted  and 
appealed. 

Onion  ft  Onion,  of  New  Bern,  tor  appellant 
Boose  ft  Land,  of  Kinston,  for  appellee. 

ALI^N,  J.  The  statute  of  this  state  as 
to  communications  between  husband  and 
wife  provides  that  "no  hnsband  or  wife  shall 
be  compellable  to  disclose  any  confldentlal 
communication  made  by  one  to  the  other  dur- 
ing th^r  marriage,"  and  It  Is  by  this  statute, 
construed  In  connection  with  the  rules  of  the 
common  law  as  to  what  communications  are 
confidential,  that  the  admissibility  of  the 
papers  introduced  In  evidence  is  to  lie  tested. 
The  Inquiry  naturally  resolves  Itself  into 
two  propositions:  (1)  Are  the  papers  com- 
munications from  the  husband  to  the  wife 
during  marriage?  (2)  If  ao^  are  they  con- 
fidential? 

We  will  consider  the  two  propositions  to- 
gether. The  reasons  tor  the  mle  preventing 
the  discloBure  of  confidential  communica- 
tions between  husband  and  wife,  as  enforced 
at  common  law,  are  well  stated  by  Taylor, 
a  J.,  in  Mercer  t.  State,  40  Fla.  216,  24 
South.  1S4,  74  AuL  St  Bep.  ISS:  "Society 
has  a  de^ly  rooted  interest  in  Qie  preserva- 
tion of  ttut  peace  of  families,  and  in  the 
maintenance  of  the  sacred  Institution  of 
marriage;  and  Ite  strongest  safeguard  is  to 
preserve  with  Jealous  cave  any  i4olatton  of 
diose  hallowed  omfldraces  inherent  In,  and 
inseparable  from,  the  marital  status.  There- 
fore the  law  places  the  ban  of  Its  prohibi- 
tlon  upon  any  breach  of  the  confidence  be- 
tween husband  and  wlfe^  by  declaring  all 
confidential  commutilcatlons  between  them 
to  be  incompetent  matter  for  cither  of  them 
to  exjmse  as  witnesses.  •  •  •  The  reason 
of  the  role  for  exdnding  tin  oonfldenoes  be- 
tween husband  and  wife  as  incompetent  mat- 
ter to  be  deposed  by  either  of  flion,  tliougb 
they  may  be  competent  witnesses  to  testify 
to  other  facts,  is  found  to  rest  in  that  public 
policy  that  seeks  to  preserve  inviolate  the 
peace,  good  order,  and  limitless  confidence  be- 
tween the  heads  of  the  family  circle  so  neces- 
sary to  every  well-ordered  dvlllzed  society" 
— and  Judge  Daniel  admonishes  us  in  Hester 
V.  Hester,  15  N.  0.  228,  that  "the  rule  should 
□ot  be  extended,  to  the  exclusion  of  truth, 
beyond  the  limlte  within  which  the  reason  of 
the  law  calls  for  it" 


[1]  Words  in  a  stetuto  aie  to  be  oonstnud 
as  they  are  ordinarily  nnderatood,  and  wbere 
"the  language  la  plain  and  admits  of  bat  one 
meaning,  the  task  of  Interpretation  cbb 
hardly  be  said  to  arise.  It  is  therefore  oaly 
in  the  constructlim  of  stetutes  whose  temu 
give  xlse  to  some  ambiguity,  or  whose  gram- 
matical construction  is  doubtful,  that  ooorts 
can  exercise  the  power  of  controlling  the 
language  in  order  to  give  effect  to  what  they 
suppose  to  have  been  the  real  intention  of  the 
lawmakers.  Where  the  words  of  a  stetnte 
are  plainly  expressive  of  an  Intoit,  not  roi- 
dered  dubious  by  the  context  the  Interpre- 
tetlon  must  conform  to  and  carry  out  that  In- 
tent It  matters  not  in  such  a  case,  what  the 
consequences  may  be.  It  has  therefore  been 
distinctly  steted,  from  early  times  down  to 
the  present  day,  that  judges  are  not  to  mold 
the  language  of  the  stetutes  in  order  to  meet 
an  alleged  convenience  or  an  alleged  equity; 
are  not  to  be  Inflaenced  by  any  notions  of 
hardship,  or  of  what  In  their  view  is  rigbt 
and  reasonable,  or  is  prejudicial  to  society; 
are  not  to  alter  clear  words,  though  the  Leg- 
islature may  not  have  contconplated  the  cod- 
seguences  of  using  them ;  are  not  to  temper 
with  words  for  the  purpose  of  giving  them  a 
construction  which  is  'supposed  to  be  more 
consonant  with  justice'  ttian  their  ordlnaiy 
meaning."  BodUch,  Inter.  Stet  i  4.  "The 
object  of  all  Interpretetion  and  conatmctlon 
of  stetutes  Is  te  ascertain  the  meaning  and 
Intention  of  the  Legislature,  to  the  end  that 
the  same  may  be  enforced.  This  meanloc 
and  Intention  must  be  sought  first  of  all  In 
the  language  of  the  stetute  Itself.  For  It 
must  be  presumed  that  the  means  employed 
by  the  Legislature  to  express  ite  will  are 
adequate  to  the  purpose,  and  do  express  that 
will  correctly.  If  the  language  of  the  statete 
Is  plain  and  free  from  amMgnity,  and  ex- 
presses a  single,  definite,  and  seosible  mean- 
ing, that  meaning  is  conclusively  presumed  to 
be  the  meaning  which  the  Legislature  intend- 
ed  to  convey."  Bla<&  on  Jxxier.  Stetutes, 
35  and  36. 

[2]  The  words  of  the  statute  under  consid- 
eration are  "communications  made  by  one  to 
the  other  during  marriage.**  "Communicate," 
as  defined  by  Webster,  la  to  bestow,  to  con- 
vey, to  make  known,  to  recount  to  Impart, 
BB  to  conunnnlcato  information  to  any  mw, 
and  "oommunication"  is  the  act  of  oommuiri- 
catlng,  and  It  would"  seem  tbat  a  paper,  al- 
though directed  to  the  wife,  of  which  she  bad 
no  knowledge^  and  whlcb  it  waa  not  expected 
she  would  see  until  after  tlie  deaUi  of  the 
husband,  la  not  a  communication  during 
marriage.  The  language  indicates  either 
that  the  IntSormatim  shonld  be  actually  im- 
parted, or,  at  least  that  there  shonld  be  ao 
expectaticai  of  doing  so*  during  marriage 
If,  however,  the  papon  Introdnced  In  evi- 
dence are  communications  from  the  husband 
to  the  wife,  the  stetute  does  not  render 
tbaa  incompetent  unles^^^^ra  ^^uifiden- 
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tUL  A  perasal  of  the  papers  discloses  tbat 
all  the  statements  made  are  In  regard  to 
bastness  matters,  that  the  directions  given 
could-  not  be  performed  without  disclosing 
the  contents  of  the  papers,  and  that  the  hus- 
band expected  tUs  would  be  done,  and  In 
many  respects  the  papers  are  testamentary  in 
character. 

In  40  Cyc.  2356.  the  author  says:  "Com- 
mnolcatlona  between  husband  and  wife  in 
respect  to  purely  business  matters  are  not 
privHeged,"  and  the  text  is  supported  by 
the  decided  cases.  SpLta's  Appeal,  56  Conn. 
184,  14  Atl.  776.  7  Am.  St  Bep.  303;  Park- 
burst  T.  BerdeU.  110  N.  Y.  S86,  IS  N.  B.  123. 
6  Am.  St  Bep^  384;  Hanks  t.  Van  Gardner, 
Sd  Iowa,  181,  IS  N.  W.  108;  Sedgwick  r. 
Tucker,  00  Ind.  281. 

We  are  also  not  without  authority  upon  the 
question  in  our  own  state.  In  the  Hester 
Case  before  referred  to,  Judge  Daniel  says: 
"The  rule  upon  the  subject  of  confldential 
commoulcations  Is  not  denied;  the  sanctity  of 
such  cominunl cations  will  be  protected.  Per- 
sons connected  by  the  marriage  tie  haTe,  as 
was  said  at  the  bar,  the  right  to  think  aloud 
in  the  presence  of  each  other.  But  the  Ques- 
tion remains,  What  communl cations  are  to 
be  deemed  confidential?  Not  those,  we  think, 
which  are  made  to  the  wife,  to  be  by  her 
communicated  to  others;  nor  those  whicb  the 
husband  makes  to  the  wife  as  to  a  matter  of 
fact  upon  which  a  thing  is  to  operate  after 
his  deatib,  when  it  must  be  the  wish  of  the 
tmabaiid  that  the  operation  should  be  accords 
ing  to  the  truth  of  tlw  fac^  as  estaUlshed  by 
his  decburatlon.  Si^poae  a  husband  were  to 
^dose  to  hia  wife,  tliat  be  has  given  to  one 
of  their  children  a  horse,  can  she  not  after 
taia  death  prove  that  as  agaliut  the  executor? 
Snppoe^  tHao,  that  the  dedaratlon  to  which 
the  wife  waa  called  had  been  made  to  her 
and  anotlier;  there  la  no  reason  why  she.  if 
she  will,  may  not  testify  to  It,  aa  w^  u  the 
other.  Why?  Because  tt  la  Uien  apparent 
that  it  was  not  confidential  betweoi  the  hus- 
band and  wife  in  the  sense  of  the  role.  The 
same  reason  equally  applies  when  from  the 
subject  of  tile  oonTersatloa  it  la  obrlons  he 
did  not  wish  It  ooncealed,  bnt  tm  tb»  ooa- 
trary,  must  have  desired  to  make  It  known, 
and  through  her,  U  be  found  no  other  means 
of  doiag  80."  Note  that  the  learned  and  ac- 
curate Judge  mys,  among  other  things,  that 
the  rule  does  not  apply  to  tiiose  communica- 
tions wblch  '*the  husband  makes  to  the  wife 
as  to  a  matter  of  fact  upon  which  a  thing  is 
to  operate  after  bis  death,"  and  tt  wUl  be 
seen  that  It  fits  eadi  statement  in  the  papen 
objected  to.  This  case  was  approved  in  Oas- 
kiU  V.  King,  84  N,  C.  213,  in  which  the  widow 
was  permitted  to  testify  that  her  husband 
handed  the  deed  in  question  to  her,  and  told 
her  to  take  care  of  It  for  Anson,  and  have 
it  proved  and  recorded  for  him,  whenever 
she  ideaaed,  that  she  then  took  It,  and  pat  It 


in  her  tmnk,  separate  from  her  husbantTs 
papers,  and  he  never  saw  it  afterwards  to 
her  knowledge,  and  that  be  died  in  1836,  and 
shortly  afterwards  shsfifcad  the  deed  proved 
and  registered. 

[3]  We  are  therefore  of  opinion,  having  in 
view  the  reason  for  the  rule — the  language 
employed  in  the  statute,  the  fact  that  the 
wife  had  no  knowledge  of  the  papers  until 
after  the  death  of  her  husband,  that  It  ap- 
pears from  the  papers  and  the  attendent  dr- 
cumstauces  that  she  was  not  expected  to  do 
so,  and  the  snbject-matter  of  the  papers — 
that  they  are  not  confidential  communica- 
tions made  by  the  husband  to  the  wife  during 
marriage,  within  the  meaning  of  the  statute, 
and  were  properly  admitted  in  evidence  aa 
declarations  against  Interest 

We  at  first  thought  the  case  of  State  v. 
Wallace,  162  N.  a  — »  78  8.  B.  1,  at  the 
last  term,  was  decisive  <k  this  In  favor  of  the 
defendant,  but  the  two  cases  rest  upon  differ- 
ent principles,  and  the  distinction  betweoi 
the  two  is  that  in  the  Wallace  Case  the  letter 
reached  the  wife  during  the  life  of  the  hus- 
band, and  came  Into  the  hands  of  a  third 
person  wltiiout  the  connivance  or  consent 
the  wife,  while  In  this  the  wife  knew  nothing 
of  the  papers  until  after  the  death  of  her 
husband,  and  she  gave  them  to  another 
person. 

Tills  dlflswses  of  the  only  material  excep- 
tion upon  the  second  Issue:  and,  as  the  find* 
Ids  on  that  Issue  precludes  a  recovery  by  the 
plaintiff.  It  to  not  necessary  to  discuss  the 
exceptions  arising  on  the  other  issues. 

No  error. 


on  N.  C.  HI) 
JONBS  at  aL  T.  WHIOHABD  «t  aL 

(Supreme  Oonrt  of  North  Carolina.   Oct  1, 

1913.) 

1.  JCsTATBS  (I  8*)— Bulb  iif  Sbxlixt'b  Cask. 

Under  the  rule  in  Shelley's  Case,  when  a 
person  takes  an  estate  of  freehold,  legal  or  equi- 
table, under  a  deed,  will,  or  other  writing,  and 
in  the  same  instrument  mere  is  a  Umitation  by 
way  of  remainder,  with  or  without  interposition 
ot  another  estate,  of  an  interest  of  the  same 
legal  or  equitable  quality  to  his  heirs,  or  heirs 
his  body,  as  a  class  ot  persons  to  take  in 
succession,  from  genmitlon  to  generation,  tiie 
limitation  to  the  helis  entmaa  uie  ancestor  to 
the  whole  estate. 
[Ed.  Note.— For  other  esses,  sss  Bstatsi^  Dee. 

Dig.  I  a*) 

2.  EsTATKB  (S  8*)— BtriJB  IN  Shbllbt's  Oasb, 

In  order  to  make  the  role  in  Shelley's  Case 
apply,  the  word  "heirs"  or  "heirs  of  the  body" 
in  the  limitation  to  the  heirs  must  be  used  in  a 
technical  sense,  carrying  the  estate  to  such  heirs 
aa  an  entire  dass,  to  take  In  succession  from 
generation  to  generation ;  and,  where  the  wozds 
are  simply  intended  as  a  descrlptio  personaram* 
or  if  the  estate  is  conveyed  in  any  other  man- 
ner than  it  would  descend,  the  rule  does  not  ap- 
ply. 

[Ed.  Note.— For  other  cases,  see  Estates,  Dec 
Dig.  i  &•] 


•For  otbar  cases  sss  sBms  t«ple  sdA  ssetlOD  NUHBBR  la  Dae.  D1&  ft  An.  Dig.  K«r' 
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3.  DlXDB  {|  128*)— GoNSTBUOnOR  —  BstATE 

Cbeatbd — Rule  in  Shxixbt's  Oabb. 

Land  was  deeded  to  J.  and  wife  for  life, 
"then  to  their  legal  bodily  heirs  provided  they 
leave  any,  and  if  afk  to  b«  equally  divided 
among  my  nearest  of  Kb."  ^eld,  that  the.word 
"heira"  was  not  used  In  Its  technical  sense,  but 
meant  children  and  grandchildren,  and  the  fee 
did  not  pass  to  J.  and  wife  under  the  role  in 
Shelley's  Oase. 

[Ed.  Note.— For  other  casBL  ste  Deeda.  Cent 
Dig.^K  4ia-415,  419-4^17^7;  DwHDlg.  f 

4.  Dbkdb  (S  133*)— Consteuottow  —  Bbtatb 
Gbkatbd— Rbmairdkbs  —  VESTSD  OB  COK- 
TIKOBNT. 

The  remainder  to  the  heirs  was  contingeAt 
on  their  being  alive  when  the  life  estate  ter- 
minated, and  the  husband  of  one  of  the  heira, 
whose  wife  and  their  only  ebild  died  befora  tiia 
life  teuanti^  oonld  claim  no  iatereat  in  the  re- 
mainder. 

Ed.  Note^For  other  caseL  see  Deeds,  Oent 
7.  IS  368-871;  Dec.  cSsTf  183.*] 

5.  CuBTBST  (I  9*)— Bbqttisitbb  —  Sbibin  or 
Wife. 

A.  hasband  oonld  not  dalm  as  tenant  by 
cnrtev  beeanse  his  wife  never  had  the  sei^ 
leqnittte  to  the  validity  of  snch  a  claim. 

[Ed.  Note.— For  other  case*,  see  Ourtesy,  Cent 
Dif.  IS  20-80;  Deft  DiTlB.*] 

6.  Deeds  (|  97*)— Oohstboctiow  —  Oomrtior 
Bbtweeh  the  Pbeuiseb  and  Habekduu. 

It  is  the  osoal  province  of  the  habendum 
of  a  deed  to  define  uie  quantity  of  liie  estate, 
or  to  explain  or  qualify  the  premises,  but  It 
cannot  be  allowed  to  create  an  estate  entirely 
repngnant  to  the  interest  co&Tsyad  in  the  pi«m- 
iees. 

[Bd.  Note.— For  other  casM,  see  Deeds,  Oent 
Dig.  is  267^273,  434-447;  Dec.  Dig.  |  97.*] 

7.  Deeds  ({  97*}— Oonstbuotior  —  Coniuox 
Between  thb  Pbbmisbs  and  Habehduic. 

Where  tbe  premises  of  a  deed  standing 
alone  conveyed  the  fee,  but  the  babendom  limit- 
ed the  estate  to  a  life  estate,  they  are  not  to  be 
construed  as  entirely  r^ngnant,  bnt  each  is  to 
be  used  in  explanatuin  of  the  other;  and,  it  be- 
ing clear  that  it  was  only  intended  to  create  a 
life  estate,  it  will  be  construed  accordingly. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  267-278,  434-447;  Doc.  Dig.  8  97.*] 

Appeal  from  Superior  Coart,  Pitt  County; 
Allen,  Judge. 

Agreed  case  by  B  G.  Jones  and  others 
against  Jarvls  WMchard,  C.  F.  Page,  and 
another.  From  a  Judgment  for  the  plabitlfCs 
and  a  codefendant,  the  defoidant  Fnga  ap- 
peals. Affirmed. 

On  the  hearing  It  was  made  to  appear: 
That  In  Angtist,  186^  Major  Jones  made  a 
deed  to  hia  son,  B  11  Jonea,  etc.,  for  40 
acres  of  land.  In  terms  as  follows :  "This  In- 
denture made  this  the  Uth  day  of  August, 
A.  D.  1866,  between  Major  Jones  of  the  first 
part  and  Bobert  Bl  Jones  of  the  second  part 
both  of  the  county  fit  Pitt  and  state  of  North 
Carolina:  mtnesseth,  that  the  said  Major 
Jones,  for  and  in  conslderatloD  of  natural 
lore  and  affectttm  which  he  has  unto  the  said 
Bobert  M.  Jones,  bis  son,  has  glvm.  granted, 
aliened,  release^  and  confirmed,  and  by 
these  presents  do  give,  grant,  alien,  release 
and  confirm  unto  the  said  Robert  M.  Jones, 
bis  heirs  and  assigns,  a  certain  tract  or 


parcel  of  land  situate  as  follows:  •  •  • 
To  have  and  to  hold  the  said  tract  or  parcel 
of  land  and  all  the  appurtenances  thereof 
to  him,  the  said  Bobert  M.  Jones  and  Bfartha 
F.  Jones,  hlB  wife,  during  their  natoral  lif^ 
and  then  to  their  legal  bodily  heirs,  provided 
they  leave  any,  and  if  not,  to  be  equally 
divided  among  my  nearest  of  kin."  etc  That 
on  November  27, 1900,  said  B.  M.  Jones  made 
a  deed  for  the  land  to  his  wife  for  life,  re- 
mainder to  seven  of  his  nine  children,  and 
not  including  a  son,  S.  L.  Jones,  or  a  daugh- 
ter, Euldah,  intemiarried  with  G.  F.  Pag& 
That  Huldah  Page  had  Issue  bom  alive,  a 
son,  and  she  and  son  died  before  B.  M.  Jones 
and  wife,  and  these  last  having  also  died, 
present  suit  was  instituted  for  sale  of  land 
for  division.  Plaintiffs  are  the  seven  children 
of  B.  M.  Jones  and  wife,  who  were  grantees 
in  the  deed  of  B.  M.  Jones  to  his  wife,  etc 
Defendants  are  S.  L.  Jones,  another  son,  and 
C.  F.  Page,  surviving  husband  of  Huldah. 
On  these  facts  it  was  contended  for  plaintiffs 
that^  under  the  rule  in  Shelley's  Case,  the 
deed  from  Major  Jones  conveyed  a  fee 
simple,  and  that  when  B.  M.  Jonee  conveyed 
the  property  to  his  wife  for  life  and  re- 
mainder to  seven  of  their  children,  plaintifEs. 
the  deed  passed  the  entire  interest,  and  de- 
fendants were  thereby  excluded.  Defend- 
ant 8.  Li  Jones,  contended  that  the  deed  of 
Major  Jones  conwed  only  a  life  estate^  re- 
mainder to  hiB  dilldrra  or  issue  in  the  sense 
of  children  or '  grandchildren,  and  that  he, 
aa  one  of  them,  was  mtltled  to  a  child's  in- 
traest  It  was  insisted  for  a  F.  Page  that 
the  deed  from  Abjor  Jones  oonvcQred  a  Ufa 
estate  to  B.  M.  Janes  and  wlf^  remainder  to 
their  Issue,  In  the  sense  of  children  and 
grandchUdi^  and  that  this  remainder  was 
vested  In  such  children,  and  that  on  the  death 
of  his  wife^  Huldah,  leaving  an  Infont  scm. 
her  interest  descended  to  such  son,  and  on 
his  death  without  Issne  and  without  brother 
or  sister  the  share  passed  to  C.  F.  Page,  the 
father,  under  6  Oanon  Draoent,  Bevisal,  c 
80.  The  court  below,  being  of  cvlnltMi  that 
the  deed  <tf  Major  Jones  conveyed  a  Ufe 
estate,  remainder  to  the  children  and  grand- 
children, contingent  on  their  surviving  their 
parents,  entered  Judgment  tliat  defendant 
S.  L.  Jonee  was  entitled  to  a  share  in  the 
fund  and  that  0.  F.  Page  was  exdnded ;  his 
son  having  died  before  B.  M.  Jonee  and  wife. 
From  this  Judgment  said  O.  F.  Page,  having 
duly  excepted,  appalled. 

Julius  Brown,  of  Greenville,  for  appellant. 
Harding  &  Pierce,  of  Greenville,  and  Ward 
&  Grimes,  of  Washington,  N.  0^  for  appellees^ 

HOEB,  J.  (after  stating  the  facts  as  above). 
[1,  2]  A  very  full  and  satisfactory  statement 
of  the  rule  in  Shelley's  Case  is  given  in  Pres- 
ton on  Bstatea  as  follow:  "When  a  person 
tabes  an  estate  of  freehold,  legally  or  eqalta- 


■For  other  easts  see  same  t(9te  sad  seetloa  mJHBBR  la  Dm.  Dts.  A  AaL  Dlf.  Bi^HW 
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bly.  under  a  deed.  wUl*  or  otba  wrtttng,  and 
In  tbe  same  Instrument  there  Is  a  limitation 
1^  way  of  remainder,  rttber  with  or  without 
Interposition  ot  another  estate,  of  an  Inter- 
est of  the  same  legal  <a  equitable  <iaallty  to 
his  heirs  or  heirs  of  his  body,  as  a  class  of 
persons  to  take  In  saceession,  from  generation 
to  generation,  the  limitation  to  the  heirs  en- 
titles the  ancestor  to  the  whole  estate."  In 
approval  and  Illustration  of  tbe  mle,  as  stat- 
ed, there  are  many  decisions  here  and  else- 
where  to  the  effect  that,  in  order  to  its  proper 
application,  the  words  "heirs"  or  "heirs  of 
the  body"  (these  last  by  reason  of  onr  statnte, 
Revtsal,  S  15T8)  mnst  be  naed  In  their  techni- 
cal sense,  carrying  the  estate  to  snch  heirs  as 
an  entire  class,  to  take  In  snccession  from 
generation  to  generation,  and  they  mtist 
have  the  effect  to  convey  "the  same  estate  to 
the  same  persons,  whether  they  take  by  de- 
scent or  purchase,'*  and,  whenever  it  appears 
from  the  context  or  from  a  perusal  of  the 
entire  instrument  that  the  words  were  not  in- 
tended  in  theli  ordinary  acceptation  as  words 
of  inheritance,  but  simply  as  a  descrlptio 
personarum  designating  certain  Individuals 
of  the  class,  or  that  the  estate  is  thereby 
conveyed  to  "any  other  person  In  any  other 
manner  or  in  any  other  quality  than  the  can- 
ons of  descent  provide,"  the  rule  In  question 
does  not  apply,  and  interest  of  the  first  taken 
will  be  as  It' Is  expressly  described  an  estate 
for  life.  Puckett  v.  Morgan,  168  N.  O.  344, 
74  S.  E.  15 ;  Smith  v.  Proctor,  189  N.  C.  314, 
51  S.  E.  889,  2  L.  B.  A.  (N.  S.)  172;  Wool  v. 
Fleetwood,  136  N.  C.  460-470,  48  S.  K.  785,  67 
L.  H.  A.  444;  May  v.  Lewis,  132  N.  C.  115,  43 
S.  E.  550;  Wbltesldes  v.  Cooper,  116  N.  C.  670, 
20  S.  E.  295;  Mills  r.  Thorne^  05  N.  0.  862; 
Ward  V.  Jones,  40  N.  C.  404. 

[3]  In  the  recent  and  well-considered  case 
of  Puckett  r.  Morgan,  supra,  the  language 
of  tbe  instrument  was:  "To  M.  •  •  • 
during  her  life,  then  to  her  bodily  heirs,  if 
any;  but,  If  she  have  none,  back  to  her 
brothers  and  sisters"— well-ntgh  In  the  exact 
terms  of  the  present  deed  and  It  was  held 
that,  by  reason  of  the  context,  the  words 
"bodily  heirs"  were  so  qualified  as  to  In- 
dicate that  Uiey  were  used  merely  as  a  de- 
scrlptio personarum,  and  that  M.  took  only  a 
life  estate  The  authority  Is,  In  our  opinion, 
controlling,  and  fully  supports  the  Judgment 
of  his  honor  In  denying  the  application  of  tik 
rule.  The  cases  of  Morrlsett  v.  Stevens,  186 
N.  C.  160,  48  a  B.  661,  and  Whitfield  v.- 
Garrls,  134  N.  G.  24,  46  S.  B.  904,  and  others 
dted  by  counsel,  whoi  properly  understood, 
do  not  militate  against  this  construction. 
In  Whitfield's  Case  and  in  Morrisett's  Case 
tbe  ulterior  disposition  of  the  property  was 
not,  and  was  not  Intended  as,  a  limitation 
on  the  estate  conveyed  to  the  first  taker,  but 
was  a  provision  whereby  one  stock  of  in- 
heritance on  certain  contingencies  was  sub- 
stituted fbr  another,  the  second  to  hold  as 
pardiasers  direct  from  the  grantor  and  orig- 


inal owner.  Sessoms  T.  Sessoms,  144  K  C. 
121,  S6  S.  BL  687.  The  case  of  Puckett  t. 
Morgan  la  also  authority  tax  the  posltton 
that  HOb  deed  of  Major  Jones  conveys  an 
estate  Aur  life  to  B.  M.  Jones  and  wife,  re- 
mainder to  th^  Issue  In  the  sense  of  chil- 
dren and  grandchildren.  This  meaning  has 
not  Infrequently  prevailed  when  It  appeared 
to  be  ^e  clear  Intent  of  the  Instrument. 
Smith  V.  Lumber  Co..  150  N.  O.  889-393,  71 
S.  B.  446;  Saln  v.  Baker,  128  N.  C.  256,  38 
S.  B.  858;  Bolllns  v.  Keel,  116  N.  C.  68,  20 
S.  E.  209,  etc.,  and  we  concur  also  In  the 
view  of  his  honor  that  this  remainder  is  con- 
tingent on  these  devisees  being  alive  to  fill 
the  description  at  the  time  of  the  falling  In 
of  the  particular  estate.  This  construction  Is 
also  sustained  by  Puckett  v.  Morgan,  and  the 
well-reasoned  cases  of  Latham  v.  Lumber  Co., 
139  N.  0.  9,  51  S.  B.  780,  111  Am.  St  Rep.  764, 
and  Bowen  v.  Backney,  136  N.  C.  187,  48  S. 
E.  633,  67  L.  B.  A.  440,  are  to  like  effect 

[4]  It  was  contended  for  defendant  that 
this  was  a  vested  remainder,  relying  on  cer- 
tain expressions  in  Ex  parte  Dodd,  62  N.  C. 
07,  quoted  by  the  court  In  Springs  v.  Scott, 
132  N.  C.  552,  44  S.  B.  116,  but  the  position 
is  not  well  taken.  In  Springs  v.  Scott  the 
court  was  dealing  with  the  power  to  sell 
oontlntfent  remainders,  and,  in  using  the  ex- 
pression that  "such  power  existed  whensoever 
one  was  bom  in  whom  the  estate  can  vegt," 
the  Judge  delivering  the  opinion  did  not  In- 
tend that  the  remainder  thereby  became  vest- 
ed,  but  that  the  power  In  question  arose 
whenever  one  of  the  class  was  bom  in  whom 
the  estate  would  vest  on  the  happening  of 
the  contingency.  Those  cases,  in  the  aspect 
suggested,  have  no  bearing  on  the  question 
presoited.  The  remainder  in  our  case  was 
contingent  and,  applying  the  doctrine  as 
above  stated.  It  was  properly  held  that  de- 
fendant S.  L.  Jones  was  entitled  to  a  child's 
portion  of  the  estate,  he  being  alive  to  claim 
it  when  the  life  estate  terminated;  thus  fill- 
ing the  description  as  devisee,  and  that 
Hnldah  Page  and  her  son,  both  having  died 
before  tbe  life  tenants,  did  not  fill  such  de* 
scrlptlon,  and  bad  no  Interest  or  estete 
which  tbe  father,  0.  F.  Page,  could  inherit 

[6]  The  suggestion  that  C.  F.  Page  could 
claim  as  tenant  by  curtesy  Is  without  merit; 
the  existence  of  the  life  estate  In  B.  M.  Jonea 
and  wlfb  would,  In  any  cas^  prevent  the 
seisin  required  for  the  validity  of  such  a 
claim.  In  re  Bobert  Dixon,  156  N.  C.  26, 
72  &  B.  71;  Bedding  v.  Togt,  140  N.  a  562, 
58  8.  B.  337,  6  Ann.  Cas.  312. 

[t]  We  are  not  inadvertoit  to  the  fact  that 
the  deed  of  Major  Jmes  In  the  premises,  If 
It  stood  alone,  would  convey  a  fee  slnqtle^  nor 
to  the  legal  position  that  at  common  law, 
while  It  was  the  usual  province  of  the  haben- 
dum to  define  and  determine  the  quantity  of 
the  estate,  or  to  explain  or  qualify  the 
promises,  It  was  not  allowed  to  create  an 

estate  entirely  repugnant  to  the  Interest, C(v%- 1 
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veyed  1b  the  premlaei^  an  Instance  of  tlilB 
appearing  In  Hafner  t.  Inrin,  20  N.  0. 
570, 84  Am.  Dee.  390,  wbere  the  premises  con- 
veyed an  eMate  to  A.  and  IiIb  hdi^  haJboidiiin 
to  B.  and  his  bein.  Such  a  position  Is  still 
reoognlwd  here  In  jftover  cases,  as  appears 
in  WilUna  r.  Norman,  18d  N.  G.  41.  51  S.  E. 
797,  111  Am.  St  Bep.  767,  and  odker  cases 
of  llkeldnd. 

tn  But  in  the  case  of  Trlplett  t.  Williams, 
149  N.  a  894.  63  S.  S.  79,  24  L.  B.  A.  (N.  S.) 
614,  this  court,  in  a  wdl  sustained  opinion 
by  Associate  Justice  Brown,  announced  the 
decision  that,  although  a  deed  in  Its  prem- 
ises professed  to  convey  an  estate  to  the 
grantee  and  his  helra,  it  would  not  have  the 
effect  to  convey  a  fee  simple  when  it  clearly 
appeared  from  the  habendum  or  other  por- 
tions of  the  instrument  that  It  was  the  In- 
tent to  convey  only  a  life  estate;  that  In 
such  case  it  was  not  proper  to  construe  the 
clauses  as  entirely  repugnant,  but  that  the 
one  was  In  explanation  of  the  other,  adopting 
on  that  question  the  rule  as  given  In  1 
Devlin  on  Deeds,  |  21S,  as  follows:  "It 
may  be  formulated  as  a  rule  that  where  it  is 
impossible  to  determine  from  the  deed  and 
surrounding  drcnmstances  that  the  grantor 
Intended  the  habendum  to  control,  the 
granting  words  will  govern,  but  if  it  clearly 
appears  that  It  was  the  Intention  of  the 
grantor  to  enlarge  or  restrict  the  granting 
clause  1^  the  habendum  ttn  latter  must  con- 
trol." 

There  Is  no  error,  and  the  Judgment  of  the 
lower  court  must  be  affirmed. 
Affirmed. 


aCS  N.  C.  260) 

CABLB  PIANO  CO.  v.  STRICKLAND. 

(Supreme  Court  of  North  CaroUna.    Oct  8, 
1013.) 

PainoiPAL  AND  Aqbht  (i  119*)  —  Sxlumg 
AoiHT— MoDxncaiioir  of  ConnAor— Au- 

TH0BIT7. 

Where,  in  an  action  to  recover  a  balance 
due  on  a  piano,  defendant  relied  on  a  parol 
agreement  of  plaintiff's  selling  agent  that  de- 
fendant was  to  have  a  credit  of  $50  for  a  rec- 
ommendatlon  in  case  he  found  the  piano  satis- 
factory, and  tiie  contract  of  Bale  fa  bold  type 
provided  that  It  was  agreed  that  plaintiff  was 
Dot  to  be  bound  by  any  provisions  other  than 
those  printed  In  the  contract,  unleis  approved 
by  plaintiff,  and  that  no  salesman  or  agent  was 
anthorized  to  make  alterations  therein,  etc., 
the  salesman  not  being  a  general  agent,  the 
bnrdea  was  on  defendant  to  prove  that  snch 
aaent  had  authority  to  walTS  the  provisions 
of  the  written  contract  and  to  make  th*  oral 
agreement. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  |S  891-101;  Dec.  Dig.  S 
119.*] 

Appeal  from  Superior  Court,  Sampson 
County;  Lyon,  Judge. 

Action  by  the  Cable  Piano  Company  against 
Archie  H.  Strickland.  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed. 


HiIb  Is  an  action  to  recorer  pmseodon 
of  a  idano.  DeCendant  admitted  his  ^na- 
ture to  the  contract  of  sale,  which  retained 
title  to  the  piano  until  the  purdiaae  price 
was  paid  In  full,  bnt  averred  that  plainturs 
selling  agent,  S.  A.  Kell,  agreed  with  him 
at  tlie  time  of  the  sale  that  If  ttie  piano  came 
up  to  Kell'fl  representations  and  Strickland 
gave  him  a  lettv  of  recommendation,  be 
wonld  credit  the  note  with  $50  when  it  be- 
came due.  Defendant  paid  the  balance,  ex- 
cept $00  due  at  the  time  of  the  ptjaenu 
and  tendered  the  recommendation.  The  writ- 
ten contract  contains  the  following  clause  In 
bold  type:  "/(  is  emprmtly  agreed  that  the 
Cable  piano  Oompanj/  ia  not  to  be  bound  bv 
any  provittont  other  than  thote  printed  iis 
the  contract,  unless  the  tame  sKaU  be  up- 
proved  by  the  OabXe  Piano  Company  at 
 .  This  contract  subject  to  the  approv- 
al of  the  Cable  Piano  Company" — and  the 
following  Indorsed  thereon:  "Notice. — ^Thls 
conditional  contract  la  subject  to  the  ap- 
proval of  the  Cable  Piano  Co.,  at  Richmond, 
Va.,  and  contains  all  the  agreements  pertain- 
ing thereto.  No  agent  or  salesman  Is  au- 
thorized to  make  any  alterations  herein,  to 
vary  in  any  way  the  interest  clause  nor  to 
give  copies  thereof  not  bearing  the  approval 
of  the  Cable  Piano  Company  at  Richmond, 
Va.  Factory  warranties  do  not  include  tun- 
ing." The  officers  of  the  plaintiff  testified 
that  Sell  bad  no  instructions  to  make  an; 
snch  contract,  nor  any  such  authority;  that 
they  did  not  know,  nor  had  there  been  re- 
ported to  the  company  any  such  contract  aa 
claimed  by  the  defendant  That  the  contract 
approved  by  the  company  was  the  written 
one  without  change.  There  was  no  evi- 
dence on  the  part  of  the  defendant  tending 
to  prove  authority  in  Kell  to  make  the  agree- 
ment alleged  by  the  defendant  The  plain- 
tiff excepted  to  the  introduction  of  all  evi- 
dence offered  to  prove  the  agreement  wltli 
Sell.  The  defendant  alleged  in  his  answer, 
among  other  things :  "That  at  the  end  of  the 
period  agreed  upon,  to  vrlt,  on  the  20th  day 
of  September,  1909,  the  defendant  finding 
that  said  piano  came  up  to  the  recommenda- 
tions of  said  Kell,  and  was  in  fiict  a  very 
desirable  instrument,  came  to  Clinton,  paid 
to  said  Kell  the  sum  of  |114.80,  the  same  be- 
ing the  balance  due  on  said  contra<^  leas 
sum  of  $50,  and  delivered  to  said  agent 
a  written  testimonial  In  full  accordance 
with  the  agreement  hereinbefore  stated,  and 
demanded  bla  contract  and  recdpt  in  foil 
for  said  payments,  fthat  said  Kell  ac- 
cepted said  payment  and  said  testimonial, 
but  refused  to  deliver  to  the  defendant  the 
contract  signed  by  him,  claiming  that  the 
same  was  at  Bichmond,  Ta.,  the  home  of- 
fice of  the  plaintiff."  His  honor  charged  the 
jury:  "If  you  And  from  the  evidence  that 
at  the  time  of  signing  the  written  contract, 
or  before  that  time,  that  plaintiff's  agent,  S. 


•For  oth«r  eaaM      Mm*  toplo  and  McUon  NUHBOR  In  Dm.  Die  *  Am.  Dls-  ^^'j^^^^l^^^^^'Of 


IN  BE  PIEROB 


607 


A.  Kell,  acttng  In  the  scope  of  his  anthorltr, 
promised  defeDdant  to  deduct  the  sum  of  960 
from  the  price  of  the  piano,  and  to  credit  that 
sam  CD  the  contract,  provided  that  defend- 
ant woold  make  the  recommendation  that 
the  piano  bought  was  a  good  one  and  np  to 
tbe  representations,  then  yon  will  answer 
ttie  first  issue,  'No,'  the  second,  *Yee,'  issue 
1%,  'Xes.'"  The  plainUft  excepted.  The 
second  issue  and  the  answer  thereto  was  as 
follows:  "(2)  Did  the  plalntUTs  agent,  S.  A. 
Eell,  while  acting  within  the  scope  of  his  au- 
thority, promise  and  agree  to  deduct  the 
aom  of  $50  from  the  price  of  the  piano,  pro- 
vided file  defendant  would  make  the  recom- 
mmdatlon  referred  to  in  the  answer?  An- 
swer: Tea."  The  plaintiff  requested  his 
honor  to  instruct  the  jury,  if  they  believed 
the  evidence,  to  answer  the  second  Issue 
"No,"  which  was  refused,  and  the  plaintiff 
excepted.  There  was  a  verdict  in  favor  of 
the  defendant  and  the  plalntlll  appealed  from 
the  Judgment  rendered  thereon. 

Faison  &  Wright,  of  GUntoDt  for  appellant 
H.  A.  Grady,  ot  GUnton,  for  Appellee, 

ALLEN,  J.  The  agent  firom  whom  tba  de- 
fendant bought  the  piano  was  not  a  general 
agrat  of  the  plaintiff,  and  the  burden  was 
therefore  on  the  defendant  to  prove  that  he 
had  authority  to  waive  the  provisions  of  the 
written  contract.  It  was  so  held  In  Ma- 
cUue  Co.  T.  mil.  1S6  N.  a  128,  48  S.  B.  575, 
and  in  Medicine  Ca  v.  UlzeU,  148  N.  C.  387, 
62  S.  B.  511.  In  the  first  of  these  cases,  the 
plalntur  was  suing  upon  a  contract  for  the 
«ale  of  sewing  machines,  which  contained  the 
IHTovlslon :  "It  is  understood  that  no  claim  or 
any  UDderatandlng  or  agreement  of  any  na- 
ture whatsoever  between  this  company  and 
its  dealera  will  be  recognized,  except  such  as 
is  oDbraced  In  written  orders  or  Is  In  writ- 
ing and  accepted-by  said  company  at  its  of- 
floe"— and  the  defense  was  that  the  ag^t 
who  made  the  sale  made  a  verbal  agree- 
ment with  them  to  hare  the  sole  agency  for 
sale  of  the  plaintifrs  machines  in  Franklin 
county,  and  that  they  incurred  considerable 
ezpoise,  employing  an  experienced  salasman 
to  handle  the  machines  and  purchased  a 
horse  and  wagon  fbr  him,  but  that  in  vlo- 
latlon  of  such  contract,  the  plaintiff  shipped 
machines  to  said  county  to  rivals  in  business 
of  Uie  defendants,  who  nndrasold  the  de- 
fendants, causing  them  to  sell  the  machines 
boi^t  ot  tike  plaintlfl  at  a  loss,  besides 
causing  the  loss  of  salary  paid  their  sales- 
man and  the  cost  of  equipping  themselves 
for  the  handling  of  the  machines  under 
tbdr  contract  tox  an  exduslTe  agency,  and 
the  court  said:  "It  Is  true  <m  one  hand  that 
the  plaintiff  had  the  right  to  restrict  the 
powen  of  its  vents  by  the  nodce '  quoted 
above,  and  printed  on  Oi/b  orders  signed  by 
the  defesdanta,  and  on  the  other  that  this 
restriction  could  be  waived.    But  the  bur- 


den to  prove  Out  such  waiver  was  wltliin  tiie 
scope  of  the  agent's  authority  was  upon  the 
defendants.  It  could  not  be  proved  by  the 
agent's  own  declaration.  It  must  be  proved 
aUunde.  Taylor  v.  Hunt,  118  N.  C  173  [24 
S.  E.  369],  and  cases  there  cited;  Summer- 
row  V.  Baruch,  128  N.  C.  204  [38  S.  B.  861]." 
In  the  second  case  the  action  was  brought  to 
recover  the  price  of  goods  sold  and  delivered 
to  the  defendant  under  a  written  contract 
containing  the  following  stipulation:  "This 
order  Is  not  subject  to  countermand,  and  we 
will  receive  said  goods  promptly  on  arrival 
at  the  station  named  above.  There  Is  no 
agreement,  verbal  or  otherwise,  affecting  the 
terms  of  this  order  than  Is  specified  herein." 
The  court,  over  the  plalntUTs  objection,  per- 
mitted the  defendant  to  testify  that  at  the 
time  he  signed  the  written  contract  or  order, 
the  agent  who  sold  the  goods  said  he  wonid 
ship  them,  and  the  defendant  could  keep 
them  for  90  days,  and  if  at  the  expiration 
of  that  time  they  were  unsold,  he  could  shft) 
them  back  to  the  plaintiff.  This  court  held 
the  evidence  inc()mi>etent,  and  said :  "If  the 
agent  had  the  authority  to  make  the  oral 
agreement,  the  burden  was  upon  the  de- 
fendant to  show  It.  even  If  evidence  of  such 
agreement  was  otherwise  competent.  Ma- 
chine Co.  V.  HUl,  136  N.  C.  128  [48  S.  B. 
575]."  The  last  case  of  Medicine  Co.  v. 
Mlzell,  has  been  approved  In  Woodson  v. 
Beck,  151  N.  a  146,  65  S.  B.  751,  31  L.  R.  A. 
(N.  S.)  235,  Briggs  V.  Ins.  Co.,  155  N.  a  78. 
70  S.  B.  1068,  Bowser  v.  Tarry,  156  N.  C, 
38,  72  S.  B.  74,  and  Simpson  v.  Green,  160 
N.  0.  301,  76  S.  E.  237. 

It  follows,  therefore,  as  there  was  no  evi- 
dence of  authority  upon  the  part  of  the  agent 
to  waive  the  provisions  of  the  written  con- 
tract and  to  make  the  oral  agreement,  that 
his  honor  was  in  error  In  refusing  the  in- 
Btructloa  prayed  for,  and  In  assuming  In  his 
charge  that  there  was  evidence  of  authority 
by  the  agent 

A  new  trial  is  ordered. 

Mew  trlaL 

(MS  N.  C.  MT) 

In  re  PIBROB. 

(Sopreme  Court  of  North  Carolina.   Oct  8. 

1918.) 

1.  WiTNBaSES  (S  22*)— Daiugsb  tob  FAii.nu 
TO  Obit  Subpceha. 

Under  Revisal  1005,  S  1043,  providing  that 
a  witness  snrnmoned  to  appear  in  any  court 
shell  appear  and  continne  to  attend  antil  dis- 
charKed,  and  that  In  defailLt  thereof  he  ■ball 
forfeit  to  the  party  at  whose  instance  the  sub- 
poena issued  $40  and  full  damages  sustained 
by  such  party  for  the  want  of  his  testimony, 
the  statute  does  not  require  tiiat  the  failure  to 
attend  should  be  willful. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  iS  42,  43;  Dec.  Dig.  8  22.*] 

2.  WrrnBBSBs  {S  22*)— Dauagbs  fob  Faxluss 

TO  Obey  SoBPtEKA— "Wnxrui.." 

If  under  Revlsal  1905,  }  1643,  prescribing 
the  penalty  for  the  failure  of  a  witness  duly 
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summoned  to  attend  eonrt  u  &  TritnesB,  tiie 
failare  mnBt  be  willful,  an  intentional  failare, 
although  under  the  belief  that  he  had  a  risht 
to  absent  himself  (or  the  protection  of  bis 
client's  interests  in  other  penditts  eases,  was 
"wUIfnl,"  since  "willfiil"  means  'Intentional," 
and  Is  Dsed  in  contradistinctloD  to  "acddental" 
or  "unavoidable"  (8  Words  and  Phrases,  7473). 

[Ed.  Note.— For  other  cases,  see  'Witnesses, 
Cent  Dig.  Sj  42,  4S;  Dec  Dig.  {  22.* 

For  other  definitions,  see  Words  and  Phras- 
es. toL  8,  pp.  7468-7481;  toL  8.  pp.  7835, 
7836.] 

S.  WiTincssES  (I  6*)— Djjuon  n»  Failubk 

TO  Obet  Subfcena. 

Under  Revisal  19(^,  !  1643,  providing  that 
a  witnees  duly  summoned  shall  appear  and  con- 
^ne  to  attend  court  ontil  discharged,  and  that 
In  default  thereof  he  shall  forfeit  $40  to  the 
party  at  whose  instance  the  subp<Bna  issued, 
and  the  damagea  sustained  by  such  party,  a 
practicing  attorney  was  not  excused  from  obey- 
ing  a  BttDpoena  because  naes  in  which  he  ap- 
peared were  ready  for  trial  In  another  coort. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  i  8;  Dc&  Dig.  f  6.*] 

'Appeal  from  Superior  Court,  DopUn  Ctomi- 
CT;  Allen,  Judge. 

Oa  notice  to  ahow  canse  Ji^dgmoit  vas  en- 
tered against  W.  W.  Pierce  as  a  defaulting 
witness,  and  be  appeals.  Affiled. 

H.  L.  Stevens,  of  Warsaw,  for  appellant 

CLARK,  C.  J.  Judgment  nisi  for  $40  haT- 
!ng  been  entered  against  W.  W.  Pierce  as 
defaulting  witness  under  Revisal,  {  1643,  on 
notice  to  show  cause,  the  Judgment  was  made 
absolute.  The  court  found  the  facts:  **W. 
W.  Pierce  was  duly  subpoenaed  as  a  witness 
for  the  defendant  in  the  case  of  I.  F.  Hill 
et  aL  V.  W.  M.  Faison  et  al  to  attend  the 
term  of  the  Superior  court  of  Duplin  which 
began  Nov^ber  26,  1912.  He  was  notified 
that  he  need  not  attend  till  Friday.  November 
29th,  on  which  day  he  attended.  He  was  a 
practicing  lawyer  and  appeared  in  cases 
which  were  ready  for  trial  In  Wayne  saperlor 
court  which  was  then  In  session,  and  at  his 
request  the  Judge  of  that  court  postponed  the 
trial  of  his  causes  till  Saturday,  November 
80th.  The  case  in  D.uplln  superior  court  in 
which  he  was  subpoenaed  as  a  witness  was 
not  reached  on  Friday,  and  be  applied  to  the 
Judge  of  that  court  for  a  discharge.  His 
honor  referred  him  to  counsel  for  the  de- 
fendant, who  declined  to  excuse  him  but  paid 
him  his  per  diem  and  mileage  as  required 
by  Revisal,  %  1298.  The  witness  thereupon, 
without  being  excused  either  by  the  Judge  or 
the  counsel  for  the  defendant,  returned  to 
Goldsboro,  and  on  the  following  day,  being 
called  as  a  witness  and  falling  to  appear, 
Judgment  nisi  was  rendered,  and  upon  this 
motion  the  court,  finding  that  he  did  not 
■how  8u£Bcient  cause  of  incapacity  to  attend 
on  said  Saturday,  November  SOth,  of  Duplin 
anperlor  court,  rendered  Judgment  absolute 
for  said  penalty,  and  that  Winifred  Faison, 
for  whom  he  had  been  duly  subpoenaed, 
should  recover  of  the  respondent  W.  W. 


Fierce  the  sum  of  $40,  tosBther  with  the 
oostB  of  Uie  motton." 

[1*2]  This  jaAgOKait  was  omect  It  im 
ti^e  that  the  Judge  also  foimd  that  the  wit- 
ness  bellered  that  he  had  a  right  to  return 
to  Wayne  sapwior  court  to  represent  hia 
cUenta,  and  therefore  that  his  failure  to  at- 
tend the  trial  in  Duplin  superior  court  was 
not  willfoL  Bevlsal,  i  1643,  does  not  re- 
quire that  the  failure  to  attend  should  be 
"willfuL"  Besides,  If  It  did,  his  honor's  find- 
ing of  law  to  that  effect  was  incorrect  and 
could  not  be  sustained.  Willful  means  In- 
tentionally, and  of  that  there  was  no  ques- 
tion in  this  case.  Willl^l  is  used  in  contra- 
distinction to  accidental  or  unavoidably. 
See  numerous  cases  cited  8  Words  and  Phras- 
es, 7473.  Indeed,  the  only  definition  given 
of  "willfully"  in  Bouvler's  Law  Dictionary 
is  "intentional."  It  has  some  additional 
meaning  in  certain  drcumstancea,  but  not 
under  this  statute,  which  besides  does  not 
use  the  word. 

The  defense  that  the  appelant  had  a  rlgbt 
to  look  after  his  practice  as  a  lawyer  In 
preference  to  obeying  the  subpoena  of  the 
court  cannot  be  sustained.  "Ignorance  of  law 
is  no  excuse."  Least  of  all  could  It  be  tol- 
erated In  an  attorney  who  has  a  license 
which  certifies  that  he  Is  "learned  in  the 
law." 

13]  "Bqualtty  before  the  law"  is  a  funda- 
mental principle  of  our  system  of  govern- 
ment The  law  is  no  reepecter  of  persona. 
While  In  one  sense  a  lawyer  is  an  officer  of 
the  court  that  means  simply  that  in  Uie  die- 
charge  of  his  duties  he  is  subject  to  Its  con- 
trol and  discipline.  But  this  does  not  excuse 
him  from  obedience  to  legal  precepts  to 
which  he  owes  exactly  the  same  respect  and 
obedience  as  any  other  citizen.  If  a  lawyer 
can  be  excused  from  obeying  a  subpoena 
because  he  prefers  to  attend  to  his  business 
as  a  lawyer,  then  a  doctor  would  be  equally 
excused  for  attending  the  bedside  of  his  pa- 
tients, or  a  locomotive  engineer  would  take 
his  seat  In  his  cab,  and  a  farmer  would  be 
equally  entitled  to  pull  fodder  or  pick  cotton 
when  those  duties  are  pressing.  A  banker 
or  a  business  man  might  well  prefer  attend- 
ing some  important  meeting  which  would 
serve  his  pecuniary  Interests  to  a  far  greater 
extent  than  this  witness  would  have  been 
benefited  by  being  presmt  at  the  trial  of  hla 
causes.  The  public  authority  has  preference 
over  private  Interest 

When  the  witness  found  that  he  was  not 
discharged  on  Friday  afternoon  and  was  re- 
quired to  attend  as  witness  again  on  the 
next  day,  he  should  either  have  gone  to 
(joldsboro  that  nli^t  to  have  aeen  the  Judge 
to  procure  a  continuance  ot  bis  causes  or 
have  procured  a  brother  attorney  to  represent 
him,  and  he  could  bare  retnmed  next  mon^ 
ing  in  time  for  court  or  be  could  have 
discharged  this  matter  probably  equally  aa 
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well  by  pfioiie  or  wire.  Geitalnly  he  could 
not  disobey  this  Babpoana  from  any  aropposed 
priority  of  his  personal  duty  to  bis  client  in 
eomdderatlon  of  a  fee  receiVed,  or  expected, 
to  tlw  neglect  at  Mb  dnty  to  the  public.  The 
trial  of  caQBes  cannot  be  conOacted  vlthont 
tte  power  of  the  oonrt  to  compel  the  attmd- 
anoe  of  wltneeaes,  for  this  dacy  1b  rarely 
pleasant  or  dertred  by  the  wltneases  ttmo- 
adres  to  whtnn  It  means  alBo  often  a  pecuni- 
ary loBB  as  well  m  an  Inoonvailencek  So 
dear  is  tbla  reqnlremmt  that  a  defanlUng 
wltoesB  1b  not  only  liable  fbr  a  fine  of  $40 
on  deCaolt;  bat  he  Is  "farther  liable  for  the 
full  damages  whldi  may  be  sustained  for 
flie  want  of  Boch  witneBa*  testimony."  Be- 
Tlaal,  i  IMS. 

Berlsa],  |  1040*  aatfaoiixes  the  reading  of 
a  d^KwUlon  in  certain  oases,  as  where  the 
witness  is  the  President  of  the  United  States, 
the  Governor  at  the  state,  or  Judge  of  the 
court,  holding  a  session  of  bis  court  at  the 
time  of  the  trial,  and  other  (^Lcials  named  in 
Bald  section  whose  public  duties  an  deemed 
as  Inqwrtant  as  presence  at  a  trial.  But  the 
statute  does  not  oramerate  lawyezs  In  this 
eatery,  and  it  Is  an^rtibended  that  no  stat- 
ute could  be  passed  to  glre  them  sadi  exemi»- 
tbm  without  indudlng  every  other  class  of 
the  oonuuunity  to  whom  their  personal  Inter- 
ests  are  as  important  as  the  functions  of  a 
lawyer.  Indeed,  the  latter  can  oftrai  more 
readily  procure  a  continuance  of  his  cause 
or  tbe  services  of  a  substitute  than  a  doctor, 
a  bankor,  a  merchant,  a  locomotlTe  engineer, 
and  most  other  callings  and  profesBions. 

The  Judgmrat  absolute  Is  affirmed. 


(US  N.  c.  2S8) 

EWEUL  T.  EWELL  et  al. 

(Snpreme  Court  of  North  Carolina.    Oct  8, 
1913.) 

1.  Babtabds  (8,  S*)— Leqitiuaot— Pbebuhf- 
noNs— Etidxnok  in  Bkbuttal. 

When  a  child  is  born  in  wedlock,  the  law 
preBnmea  it  to  be  legitimate,  and,  onlesa  bom 
tmder  such  circumstanceB  aa  to  show  that  tbe 
husband  could  not  have  begotten  it,  the  pre- 
sumption ia  conclusive,  but  such  preaumption 
ma^  be  rebutted  by  facta  and  circumstances 
which  ahow  that  the  husband  could  not  have 
been  the  father,  as  that  he  was  impotent  or 
could  not  have  had  access. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Gent  Dig.  81 4.  G;  Dec.  Dig.  8  8.*] 

2.  BaSTABDS   (8  8»)— LBOimCAOT— Pbebump- 
TIONS. 

On  an  iasue  as  to  the  legitimacy  of  a  child 
bom  in  wedlock,  access  between  husband  and 
wife  is  presumed  until  otherwise  plainly  prov- 
ed ;  nothing  being  allowed  to  impagn  the  legit- 
imacy of  the  child  short  of  proof  by  facts  show- 
ing it  to  be  impossible  (or  the  husband  to  have 
been  the  father. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  ii  4,  B;  Dec.  Dig.  §  3.*] 

3.  Evidence  (8  287*)— Heaesat— Fbdiqeze— 
Bible  Recobd. 

Since  age  and  time  and  place  of  birth  and 
death,  if  not  in  themselves  questions  of  pedi- 


gree or  genealogy,  are  connected  therewith  in 
such  a  way  as  to  render  declarations  concern- 
ing them  admissible,  entry  ta  tbe  family  Bible, 
made  by  a  person  since  deeesBed,  showing  his 
own  birth  and  its  date.  Is  admissibla. 

(Bd.  Note.— For  other  casea,  see  SMdesee, 
Cent  Dig.  If  U45,  1146;  Da&  Dig.  |  287.*] 

4.  BviDENOE  (8  865*)— Best  and  Seoohdabt 
EviDBNOK— Copt  of  Pediobbe  Bbcobd. 
Where  an  ori|^nal  entry  of  the  birth  of 
a  perBon  and  Its  date  In  the  family  Bible  U 
proved  to  have  been  lost  or  destroyed,  an  au- 
thentic copy  -thereof  la  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  SI  1444,  1484^-1491;  Dec  Dig.  $ 
355.*] 

6.  Evidence  (|  222*)  —  Aduibsions  —  Pabol 

Pabtition. 

On  an  issue  whether  plaintifTa  father, 
since  deceased,  was  the  legitimate  heir* of  E. 
and  the  brother  of  defendant,  evidence  that 
there  had  been  a  parol  partition  of  the  land  in 
controversy,  which  had  previously  belonged  to 
E.,  between  defendant  and  plaintiffs  father  in 
his  lifetime  was  admissible,  in  a  subsequent 
suit  for  partition,  to  show  that  defendant  had 
recognized  deceased  aa  the  legitimate  heir  of  E. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  f8  786-800,  803-^8;  Dec  Dig.  8 
222.*] 

Appeal  from  Superior  Court,  Pitt  County; 
Allen,  Judge. 

Suit  by  ParmeUa  BweU  against  H.  M. 
Ewell  and  others  fUr  partition.  Yerdict  for 
plaintlfl^  and  defendant  M.  M.  Ewell  aroeals. 
Affirmed. 

This  la  an  action  for  partition.  J.  J.  Ewell 
died  seised  of  the  tract  of  land  In  question, 
and  plaintiff  alleges  that  he  and  bis  brother, 
Walter  Ewell,  are  his  sons  and  conseQuently 
were  tenants  in  common  of  th6  land  as  his 
sole  heirs.  Defendant  denies  this  allegation 
and  avers  that  Charles  Ewell  was  not  tbe  le- 
gitimate child  of  J.  J.  Ewell,  although  the 
two,  Walter  and  Charles,  were  of  the  same 
mother,  the  wife  of  said  Ewell.  That  J.  J. 
Ewell  and  his  wife  had  separated  before 
Charles  Ewell  was  begotten  and  continued  to 
live  apart  until  his  birth,  and,  during  the  en- 
tire period  of  the  separation,  the  wife  lived 
In  adultery  with  one  Dr.  Best,  who  Is  the 
father  of  Charles  Ewell;  he  having  taken 
the  name  of  his  mother.  The  following  is 
the  substance  of  the  testimony :  The  defend- 
ant's testimony  tended  to  show  these  facts: 
J.  J.  Ewell  lived  separate  and  apart  from 
his  wife;  he  spent  his  time  In  Martin  coun- 
ty ;  his  wife  was  unfaithful  to  him ;  she 
was  intimate  with  other  men  and  she  had 
been  heard  to  say  that  Charles  Ewell  was 
not  the  son  of  her  husband ;  another  man 
recognized  Charles  as  his  son,  made  presents 
to  him,  called  him  son,  and  Charles  called 
the  other  man  "daddy."  The  plaintiff's  tes- 
timony tended  to  show  these  facts :  J.  3. 
Ewell  did  not  live  separate  and  apart  from 
his  wife;  while  It  was  true  he  spent  much 
of  his  time  In  Martin  county,  he  left  bis 
neighborhood  In  Pitt  county  because  he  was 
charged  with  committing  some  criminal  of- 
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feme  for  wbleh  be  fiaared  be  might  be  arrest- 
ed;  he  had  opportnnlty  of  accees  to  his  wife ; 
be  spent  some  of  his  time  in  the  neigbboE^ 
hood  In  whlcb  she  Uved ;  be  bad  been  seen 
at  the  house  In  which  she  lived  abont  the 
time  that  Charles  most  have  been  begotten; 
he  made  shingles  tn  a  swamp  within  a  mile 
of  his  wifb;  he  sent  to  her  provisions  for 
ber  support;  he  employed  a  midwife  for  hie 
wife  when  Obarles  was  bom  and  paid  the 
fees.  The  plaintiff  also  Introduced  tesUiDony 
tending  to  show  that  Charles  was  bom  abont 
the  time  fixed  in  the  family  record,  and  de- 
fendant's testbnony  tended  to  show  tbat  he 
was  bom  at  a  different  tim& 

TTpon  the  issue  of  paternity  It  appears, 
therefore,  that  there  was  conflicting  evidence, 
and  It  was  submitted  to  the  Jnry  to  And  the 
fact  as  to  the  legitima^  of  Charles  Ewdl; 
the  coort  instmctlng  the  Jury  that  there  is 
a  presumption  of  legitiniacy,  Charles  having 
been  born  during  the  marriage  of  the  Swells, 
and  pladng  the  burden  upon  the  defendant 
to  rebut  it  by  showing  impotency  or  nonac- 
eess.  The  plaintiir  Parmelia  Ewell  is  the 
child  of  CbaOes  Bwell,  who  Is  dead,  and 
claims  his  Interest  from  him  as  bis  heir. 
The  defendant  BL  M.  EweU  daims  under 
Walter  Ewell.  The  Jury  returned  a  verdict 
in  favor  of  the  plaintiff,'  and  defendant  H. 
M.  Ewell  appealed. 

F.  C.  Harding  and  Harry  SUnner,  both  of 
Greenrllle,  for  appellant  Jarrls  &  Wooten 
and  F.  G.  James  &  Son,  of  Greenville,  for  ap- 
pelle& 

WAITER,  J.  [1]  The  case  turns  upon  the 
legitimacy  of  Charles  EwelL  According  to 
the  established  rule,  wlien  a  child  is  bom  in 
wedlock,  It  is  presumed  in  law  to  be  legiti- 
mate, and  by  the  ancient  common  law  this 
presmnptlon  could  not  be  rebutted  if  the  hus- 
band was  capable  of  procreation  and  was 
within  the  four  Bcas  during  the  period  of 
gestation,  but  this  doctrine  was  exploded  in 
the  case  of  Pendrell  v.  Pendretl,  2  Str.  925, 
and  gave  way  to  the  modem  doctrine  that  the 
presumption  may  be  rebutted  by  any  compe- 
tent and  relevant  evidence  tending  to  satisfy 
the  Jury  that  sexual  intercourse  did  not  take 
place  at  any  time  when  by  the  laws  of  nature 
the  husband  conid  have  been  the  father  of 
the  child.  Boykln  v.  Boykln,  70  N.  C.  262, 
16  Am.  Rep.  776;  State  v.  McDowell,  101 
N.  C.  734,  7  S.  E.  786  ;  2  Greenleaf  on 
Evidence,  130,  131;  State  v.  Pettaway,  10 
N.  C.  623;  Rhyne  v.  Hoffman,  B9  N.  C.  335; 
Woodward  v.  Blue,  107  N.  C.  407,  12  S.  E. 
4&S,  10  L.  R.  A.  662,  22  Am.  St  Rep.  807; 
State  V.  Ules,  134  N.  C.  735,  47  S.  E.  750; 
Banbury  Peerage  Case  (H.  of  Lords)  1,  SImm 
&  Stuart,  153 ;  5  Cyc.  626.  Our  cases  have 
stated  the  present  rale  In  somewhat  dlfTerent 
language  but  they  substantially  agree  as  to 
Ita  terms  and  scope,  as  will  be  seen  from  the 
following  extraete : 

"When  a  child  la  bom  in  wedloA  the  law 


presumes  It  to  be  legitimate,  and,  unless  bora 
under  such  drcumstancra  as  to  ^low  that  the 
husband  could  not  have  begotten  it,  this  pre- 
sumption Is  conduedve ;  but  the  presumption 
may  be  rebutted  by  tbs  facts  and  ctrcom- 
stanoes  which  show  that  the  husband  eonld 
not  have  been  the  fatiier,  as  that  be  was  fm< 
potent  or  eoidd  not  have  had  access."  State 
T.  McDowdl,  supra  (optidoa  by  Davis,  J.). 

In  another  case  Uie  court  said :  'fChe  diild 
was  begotten  while  the  parties  wera  man  and 
wife  but  was  not  bom  until  dz  months  after 
the  busband  had  obtained  a  divorce  a  lincolo 
matrimonii  on  acconnt  of  adultery.  During 
the  tim^  vAm  the  child  was  begottm,  the 
husband  and  wife  lived  s^wxately,  but  in 
the  same  neighborhood,  near  enough  for  the 
husband  to  visit  her,  and  it  Is  proved  tbat 
ocouAonally  he  did  go  to  the  house  wfa«« 
she  was  staying.  There  was  then  on  oppor- 
tunity for  sexual  intercourse  between  the 
parties,  and  from  that  the  law  presumes  that, 
in  tact,  there  was  sexual  intercoorse  brtween 
them.  This  plaintlfl  must  therefore  be  taken 
to  be  legitimate,  unless  It  be  provra,  by  Ir- 
resistible evidence,  that  the  husband  mis  im- 
potent or  did  not  have  any  sexual  intercourse 
with  his  wife;  but  the  former  Is  not  pre- 
tended, and  the  latter  is  a  fact  which  neither 
the  wife,  nor  the  declarations  of  the  wife,  is 
admissible  to  prove.  Rex  v.  LufTe,  8  East, 
103.  Here,  independent  of  the  declaratioDs 
of  the  wife,  which  must  be  rejected  as  In- 
competent, there  is  no  testimony  sufflcient  to 
rebut  the  presumption  of  access.  Such  being 
the  case,  tbe  proof  that  the  plalntUTs  mother 
lived  in  adultery  with  a  man,  who  tesUfled 
that  he  was  the  father  of  her  children,  makes 
no  difference.  As  was  said  in  tbe  case  of 
Morris  v.  Davles,  14  Eng.  C.  L.  Rep.  275.  it 
matters  not  that  the  general  camp,  pioneers 
and  all,  had  tasted  her  sweet  body,'  becanse 
tbe  taw  fixes  the  dilld  to  be  tbe  child  of  the 
husband."  Rhyne  v.  Hoffman,  supra  (opinion 
by  BatUe,  3.). 

More  recently  ttds  court  said:  "Foimerly 
a  child  bom  of  a  married  woman  was  con- 
clusively presumed  to  be  legitimate,  but  now 
legitimacy  or  illegttLmacy  is  an  issue  of  fact 
resting  upon  proof  of  the  impotency  or  non- 
access  of  the  husband.  •  •  •  This  Is  trne 
even  when  the  child  Is  begotten  as  well  as 
bom  in  wedlock  For  a  stronger  reason  fbis 
is  trae  when,  as  in  this  case,  the  child  was 
begotten  four  or  five  months- before  the  mar- 
riage and  the  Jnry  believed  the  evidence  ttiat 
tbe  husband  had  no  intercourse  with  Ote 
prosecutrix  prior  to  the  marriage."  State  t. 
Liles,  supra  (opinion  by  Clark,  G.  J.). 

"The  question  of  the  legitimacy  or  lU^t- 
imacy  of  the  child  of  a  married  woman  la 
one  of  tact,  resting  on  decided  proof  as  to 
the  nonaccess  of  the  husband,  and  the  fiacta 
must  generally  be  left  to  the  Jury  for  deter- 
mination." 2  Kent's  Com.  210.  See,  also. 
Schooler,  Dom.  Bel.  %  22S  i  Hargrave  v.  Har- 
gmvOb  8  Beavan,  5S2.         ^  i 
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[2]  Hie  rnle  as  to  llw  presnnartlfni  of  l^t- 
imxj  In  respect  to  a  child  bom  in  lawful 
wedlock  waa  atrongly  stated  by  the  Supreme 
Oosrt  of  the  United  States  In  two  at  the  cel- 
ebrated Galnep  Gases  In  whlCh  the  qnestlon' 
was  often  considered  and  dlscassed.  Hie 
Gonrt  held  that  access  between  man  and  wife 
la  always  presumed  until  otherwise  plainly 
proved,  and  nothing  Is  allowed  to  Imptign  the 
legttlmacy  of  a  child  short  of  proof  by  facts 
showing  it  to  be  Impossible  that  the  bnsband 
could  have  been  its  fiither.  Oaines  t.  Hen- 
nen,  65  17.  S.  (24  How.)  BBS,  16  L.  Ed.  TTO; 
Patterson  t.  Galnea,  47  U.  S.  (6  How.)  650, 
12  L.  Ed.  553.  Those  cases  were  described 
by  Mr.  Justice  Wayne,  In  conclnding  the  opin- 
ion in  the  last  case  of  this  long-protracted 
litigation,  as  the  most  remarkable  In  the 
records  of  the  court  What  is  therein  said, 
therefore,  Is  entitled  to  great  respect  and 
should  have  great  weight,  and  it  does  not 
materially  differ  from  the  role  as  formerly 
settled  by  this  court 

We  conclude  that  tbe  jndge  was  r^ht  In 
leaving  the  matter  to  the  Jury,  as  an  open 
question  of  fact,  with  a  correct  instruction 
as  to  the  preeumptlous  of  the  law  and  a 
proper  caution  as  to  how  to  deal  with  the 
evidence. 

[S]  There  are  two  qnesttons  of  evidence 
which  require  our  notice.  The  plaintiff 
offered  to  introduce  a  copy  of  the  entry  In  the 
family  Bible  of  the  Ewells  showing  tbe  birth 
of  Charles  Ewell  and  Its  date.  If  age,  time 
and  place  of  birth  and  death,  are  not  in  them- 
selves questions  of  pedigree  or  genealogy, 
they  may  be  connected  therewith  In  such  way 
as  to  render  declarations  concerning  them 
admissible.  They  may  be  material  circum* 
stances  from  which  an  inference  may  fairly 
be  drawn  as  to  a  person's  paternity,  as,  for 
example,  whether  A.  Is  the  son  of  B.,  and 
any  one  of  them  alone  may  have  this  force 
as  proof.  McKelvey  on  Evidence,  p.  219.  In 
such  case  declarations  of  deceased  members 
of  the  family  are  competent  to  show  the  fact 
in  issue.  1  Greenleaf  on  Evidence  (16th  Ed.) 
{  114b;  McKelvey  on  Evidence,  snpra.  The 
declarations  may  be  oral  or  written,  such 
as  entries  in  the  family  Bible  or  other  fam- 
ily register  or  record.  Clements  v.  Hunt,  46 
N.  C.  400;  16  Cyc.  p.  1234,  and  cases  in 
notes  89  and  90;  Lewis  v.  Marshall,  5  Pet 
470.  8  L.  Ed.  195.  "The  date  of  a  birth  and 
death  of  an  individual,  being  matter  of  pedi- 
gree, may  be  proved  by  hearsay  evidence  and 
general  repute  in  his  family,  and  an  entry 
of  a  deceased  parent  made  in  a  Bible,  Is 
regarded  as  a  declaration  of  tbe  parent  mak- 
ing the  entry  and  therefore  admissible.  1 
GreenJeaf  on  Bv.  S  104;  Phil.  S}v.  (Cow.  & 
Hill's  and  Edw.  notes)  249-252,  and  notes." 
Greenleaf  t.  D.  ft  S.  C.  B.  B.  Co.,  80  Iowa, 
SOS.  But  entries  In  family  Bibles  or  oth(>r 
family  records  are  not  the  only  source  from 
which  we  may  legally  obtain  this  kind  of 
proof.  Hearsay,  or,  as  It  Is  generally  termed, 
reputation,  ii  admissible  la  all  questions  of 


pedlgrea  And  the  phrase  "pedigree^  em- 
braoea  not  only  descent  and  relatltntship  but 
also  tbe  facts  of  birth,  marriage^  and  death 
and  0ie  times  when  these  events  happen^ 
The  entry  of  a  decrased  parent  or  other  rela- 
tiy^f  made  In  a  Bible,  &nilly  missal,  or  any 
other  book,  or  docnm«it,  or  paper,  stating  the 
fact  and  date  of  the  Mrtti,  marriage,  or  death, 
of  a  child  or  relative^  la  r^rded  aa  the  dec- 
laration of  such  parent  or  relative  In  a  mat- 
ter of  pedigree^  Gorreapondenee  of  deceased 
members  of  the  family,  recitals  In  family 
deeds,  descriptions  in  wills,  and  other  solemn 
acts  are  orl^al  evidence  where  the  oral 
declarations  of  the  parties  are  admissible. 
Inscriptions  on  tombstones  and  other  fnner^ 
al  monuments;  mgravlngs  <m  rings,  inscrip- 
tions on  family  portraits,  charts  of  pedigree, 
and  the  like  are  also  admlsslhle,  aa  or^nal 
evidmce  of  the  same  tacts.  1  Greenleaf  on 
Evidence  (16th  Bd.)  i  114d;  Kelly's  Heirs 
V.  McGulr^  16  Ark.  at  pages  604  and  605: 
Jones  on  Evidence  (2d  Ed.)  8  816;  Berkley 
Peerage  Case,  4  Campbell.  401,  418;  Jadc- 
son  V.  Cooley,  8  Johns.  (N.  T.)  128,  ISl. 

The  followii^  cases  sustain  and  Illustrate 
the  rule  and  the  variety  of  forms  whl<A  the 
proof  may  take:  Eastman  v.  Martin,  19  T/l. 
H.  162;  OoUlns  v.  Grantham,  12  Ind.  440; 
Whltcher  v.  Mclaughlin,  116  Mass.  167; 
Inhabitants  of  North  Brookfleld  v.  Inhabi- 
tants of  Warren,  16  Gray  (Mass.)  171 ;  S.  'L. 
Ins.  Co.  V.  Wilkinson,  53  Ga.  6S6 ;  Jones  t. 
Jones,  46  Md.  144;  Chamberlain  v.  CSiamber- 
laln,  71  N.  Y.  423;  Wren  t.  Howland.  S3 
Tex.  Ctr.  App.  87,  76  a  W.  894  (whlcih  Is 
like  our  case  In  reqiect  to  the  foot  offered  to 
be  imnren  and  the  mode  of  proof). 

[4]  The  original  entry  being  competent, 
an  authentic  copy  of  it,  when  the  original 
has  teea  lost  or  destroyed,  must  also  be. 
We  presume  Qiat  the  Judge  found  as  a  fact 
that  tile  original  was  lost;  the  copy  there- 
fore was  admisdble  as  secondary  evidence, 
for  the  general  rule  applies.  1  Gremleaf^ 
Ev.  (16th  Ed.)  S  563(i;  Wbltcher  v.  McLaugh- 
lin, 116  Miass.  167.  The  eotry  must  have 
been  made  by  a  deceased  person  or  recogniz- 
ed by  the  family  and  the  record  brou^t 
from  the  proper  custody.  Jones  on  Bv.  (2d 
Ed.)  IS  312,  315^  These  requirements  seou 
to  have  been  observed  in  this  case.  The  tes- 
timony of  Bmlly  BweU  as  to  Uie  manner  in 
which  Ciharlea  Ewell,  her  husband,  made  the 
copy,  which  was  offered  In  evidence,  from 
the  family  Bible  Is  not  very  satisfactory. 
She  does  noi  say  that  the  copy  ia  a  per- 
fect or  even  a  true  one.  but  we  cannot  say 
there  Is  not  sufficient  evidence  to  sustain  the 
finding  that  the  copy  Is  a  correct  transcript 
vf  the  original.  The  court  gave  the  defrad- 
ant  another  chance  as  to  this  matter  by  sub- 
mitting it  to  the  Juiy  and  Instructing  them 
that  they  must  find  that  the  paper  contained  a 
true  copy  of  the  entry  before  using  It  as  evi- 
dence upon  the  question  of  the  legitimacy  of 
Charles  EwelL  There  can  be  no  doubt  of  the 
relevancy  of  the  evidence  to  ^''^^'^^^^^'^[^ 
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The  copy,  therefore,  wai  properly  admlsstble. 

[I]  The  plalntllE  also  propoaed  to  proro 
that  there  had  been  a  pand  partltloii  of  the 
land  between  the  d^tedanta  M.  H.  ISw^ 
and  Charles  Bwdl  tor  tb»  purpose  of  diow- 
Ing  that  Charles  Ewell  had  beoi  rect^nlaed 
as  the  legitimate  heir  of  X  J.  Swell,  and 
we  do  not  see  why  It  was  not  competent  for 
this  purpose  as  an  admission  or  recognition 
by  defendant  of  this  fact  of  condact  on  his 
part  trota  which  the  jnry  might  Infer  the 
legitimacy  at  least  in  connection  with  the 
other  facts  and  drcnmstances.  Jones  on  Bt. 
<2d  Ed.)  S  315,  p.  807.  The  plaintiff  did  not 
rely  on  the  partition  as  valid  and  proof  of  her 
title  to  one-balf  of  the  land  but  solely  for  the 
purpose  first  stated.  The  evidence  was  prop- 
erly admitted.  We  find  no  error  In  the  case 
after  careful  examination. 

No  error. 


ara  N.  c.  206} 

WILLIAMS  V.  OHAS.  F.  DUNN  &  SONS  GO. 

(Snpreme  Court  of  North  Carolina.    Oct  8, 
1913J 

1.  Execution  (|  263*)— Sai^Motions  to 
Vaoatb— Natube. 

A  motion  to  set  aside  an  ezecation  sale  U 
Dot  a  new  proceeding,  but  a  motion  in  the  orig- 
inal cause,  and  the  title  of  the  oiiKlnal  action 
Bhould  be  retained  instead  of  ratitUng  It  as 
though  the  moving  party  was  plaintiff  and  the 
purchaser  a  defendant. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §S  698,  717-721 ;  Dec.  Dig.  $  263.»] 

2.  ExBonnoN  (|  2C8*)— Sais-Openxho  ob 
Vacating  iRBEauuBrriEa. 

A  sale  of  real  property  under  execution, 
without  advertising  It  and  serving  a  copy  of 
the  advertisement  on  the  judgment  debtor,  as 
required  by  Revisal  1905,  H  641,  642,  does  not 
render  the  sale  void  as  against  a  stranger  with- 
out notice  of  tfae  irregolarity,  nor  open  to  col- 
lateral attack,  but  the  debtor  may,  on  motion 
or.  by  direct  proceeding,  have  the  sale  vacated. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  S8  736-739.  789 ;  Dec.  Dig.  S  258.*] 

3.  Execution  (g§  219,  221*)— Sale— Powebs 
OF  Officer  Maeino  Saxjb. 

The  sheriff  in  selling  property  under  execu- 
tion acta  as  the  agent  of  both  parties,  ci^rged 
with  the  duty  on  one  hand  of  producing  a  sat- 
isfaction of  the  writ,  and  oo  the  other,  of  caus- 
ing no  needless  injury  or  sacrifice,  and  is  there- 
fore given  a  discretion  with  respect  to  the  time 
and  mode  of  sale. 

[Ed.  Note.— For  other  cases,  see  Elxecution, 
Cent.  Dig.  SI  621.  620-628rDee.  Dig.  {{  219, 
221.*] 

4.  EzECimoN  (8  251*)— Sale— Opening  ob 
Vacatino  Ibbequlabities. 

Where  property  is  sold  under  execution  en 
masse  or  in  bulk,  when  it  could  reasonably  be 
sold  in  parcels  without  prejudice  to  the  parties, 
and  there  is  any  fraud  or  oppression  or  even 
unfairness  vrhereby  it  is  sold  at  a  disadvantage 
to  the  debtor,  the  sale  may  be  avoided  by  bim 
in  a  direct  proceeding. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  §S  708-716;  Dec.  Dig.  $  25L»] 

5.  Execution  (§  240*)— Sale — Opening  ob 
Vacating  iRBEauLABrriES. 

An  assignee  of  a  judgment  deceived  and 
misled  the  judgment  debtor's  attorney  as  to  the 


real  value  of  land  levied  on  at  a  time  when 
Investigation  by  the  attorney  could  not  well  be 
made  before  the  sale,  as  a  result  whereof  and 
of  the  failure  to  advertise  the  sals  there  wu 
no  competition  at  the  sale,  and  he  bought  for 
$126  three  separate  lots,  sold  as  a  whole,  worth 
nearly  S1,000.  The  debtor  tendered  to  the  as- 
signee the  amount  bid,  which  he  had  applied  oa 
the  judgment,  and  another  jodgment  against 
the  debtor,  which  the  assi^ee  refused  to  ac- 
cept The  assignee's  attention  had  been  called, 
prior  to  the  sale,  to  irregularities  tn  the  execu- 
tion, the  levy,  and  the  advertisement  £feM, 
that  ttie  sale  of  the  three  lots  en  masse,  with 
the  attendant  circumstances  of  fraud  and  irreg- 
ularity, rendered  the  sale  void,  and  it  was  prop- 
erly set  aside  on  motion. 

[Ed.  Note.~For  other  cases,  see  Execution, 
Gent  Dig.  H  097-702;  Dec.  Dig.  {  249.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Justice,  Judge. 

Action  by  Jesse  D.  Wliliams  against  J.  W. 
Williams,  in  wUidi  the  d^endant  moved  to 
set  aside  a  sale  under  execaUon  to  Gtaas.  F. 
Dunn  &  Sons  Co.  From  a  Jndgmoit  in  favor 
of  the  moving  party,  the  purchaser  appeals. 
Affirmed. 

Tills  was  a  motion  before  the  clerk,  in  the 
case  of  Williams  r.  Williams,  to  set  aside  a 
sale  of  land  made  under  an  execution.  The 
motion  was  based  upon  affidavits  filed,  and 
the  sale  was  set  aside  by  lilm.  Plaintiff  ap- 
pealed to  the  superior  court,  where  the  action 
was  dismissed,  this  court  reversii^  the  deci- 
sion. At  the  August  term,  1612,  of  that  court, 
the  Judgment  of  the  clerk  was  affirmed,  and  an 
ordei;  of  reference  was  made  for  an  account- 
ing between  the  parties.  The  report  of  the 
referee  was  confirmed  at  the  June  term,  1913, 
all  of  which  will  appear  more  fully  hereafter. 

Tfae  case  was  before  us  at  Spring  term, 
1912,  upon  a  question  of  jurisdiction,  and  Is 
reported  in  158  N.  C.  399,  74  S.  E.  99.  Wle 
then  reversed  the  Judgment  below  dismissing 
the  proceeding,  and  remanded  It  for  further 
hearing.  Jesse  E.  Williams  filed  a  lengtliy 
affidavit,  upon  which  he  based  Ids  motion  in 
the  cause  to  set  aside  the  sale  under  the  ex- 
ecution Issued  therein.  The  material  alle- 
gations of  this  affidavit,  which  describes  in 
detail  the  transaction  from  its  Inception  to 
the  time  of  the  motion,  was  denied  by  de- 
fendant, but  Judge  Carter  affirmed  the  Judg- 
ment of  the  clerk  of  the  superior  court,  be- 
fore whom  the  motion  to  set  aside  the  exe- 
cution was  originally  made,  and  In  that  judg- 
ment, the  clerk  finds  the  facts  to  be  as  set 
forth  In  the  affidavit  of  the  plaintiff,  John 
W.  Williams,  and  those  facts  are  substanti- 
ally as  follows:  On  February  10,  1909,  Jesse 
E.  W,llllams,  one  of  the  defendants,  recovered 
a  judgment  agalnSt  John  Williams  before  a 
justice  of  the  peace,  wtiich  was  docketed  In 
the  superior  court  of  Lenoir  county.  On  the 
21&t  day  of  October,  1910.  Jesse  E.  Wliliams 
transferred  and  assigned  this  judgment  to 
Cbas.  F.  Dunn,  cashier  of  Chas.  F.  Dunn  A 
Son  Company.  Chaa  F.  Dunu  &  Son  Comi>a- 
ny  Is  a  banking  concern  and  a  partnership. 
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On  the  8th  day  of  VeibxuuTf  1911*  ttie  derk 
of  the  raperioT  court  Issned  an  execution  on 
the  judgment  returnable  to  the  March  term 
of  the  Boperior  eooxt  of  Lenoir  coiint7»  which 
coQTened  on  Ibe  18th  dey  of  Maidi ;  the  re- 
tum  day  of  said  execution  being  leaa  than 
40  daTB  from  the  date  of  Ite  lisae.  On  the 
14tb  day  of  Blarcb,  the  dieiUt  proceed  to 
sell  the  land  npon  which  he  had  levied,  and 
Chas.  F.  Dunn,  repreflentlng  himself  ae  cash- 
ier of  Dunn,  Son  ft  Company,  pordiaaed  the 
PRq>CTty  for  the  enm  of  |12S.  The  pn^erty 
ooneisted  ttf  thtee  eqtarate  lota,  eaA  of 
which,  with  ita  imittovementa,  waa  worth 
more  titan  f300  racb.  The  aherlff  sold  all 
three  of  the  lota  together.  Prior  to  the  aalo^ 
the  idainttff,  thnnigb  Ida  attom^s,  protested 
agalnat  the  aal^  aame  being  made  upon  the 
ground  that  the  execution -was  irregular,  and 
upon  the  further  ground  that  the  sale  there- 
under was  Irregular.  The  plaintiff  at  the  time 
had  suffldent  personal  property  out  of  which 
the  execution  could  have  been  satisfied.  The 
plalntur  was  a  resident  of  Philadelphia  and 
was  not  present  at  the  sale,  and  the  defend- 
ant, taking  advantage  of  his  absence,  repre- 
sented to  the  plalntitTs  attorney,  who  was 
unfamlUar  with  the  property  or  Its  value, 
and  Just  before  the  sale,  that  It  was  not 
worth  more  than  $1S0.  Chas.  F.  Dunn,  act- 
ing for  defendants  as  their  duly  authorized 
agent,  made  his  statement  to  the  attorney  of 
plaintiff  for  the  pQri>o8e  of  misleading  him, 
and  with  the  Intent  to  prevent  fair  competi- 
tion at  the  sale  under  the  execution,  so  that 
the  property  oonld  be  bought  by  him  at  an 
undervalue,  "or  at  a  figure  greatly  less  than 
its  value,"  he  well  knowing  that  the  attorney 
was  acting  In  Ignorance  of  the  real  value  of 
the  property,  and  had  not  time  for  investiga- 
tion, and  this  was  done  with  the  purpose  of 
defrauding  the  debtor  by  preventing  a  fair 
.sale  of  the  property.  The  sale  of  the  land 
was  not  advertised  according  to  law.  Jesse 
E.  Williams  and  Chas.  P.  Dunn,  as  assignee 
of  the  Williams  Judgment,  had  agreed  that 
no  execution  should  issue  on  the  Judgment, 
and  this  agreement  was  a  part  of  the  con- 
sideration for  the  assignment  by  Jesse  ffi. 
Williams  to  Chas.  F.  Dunn,  who  was  in  fact 
the  assignee  of  the  Judgment  In  his  individ- 
ual capacity,  and  not  as  cashier  of  the  alleged 
bank.  Chas.  F.  Dunn,  who  was  the  only  bid- 
der, bought  the  property  for  the  sum  of  $125. 
The  purchase  price  ms  ain>lled  to  the  Wil- 
liams Judgment  (and  another  Judgment 
against  the  plaintiff,  which  had  been  assigned 
to  Chas.  F.  Dunn)  and  the  cost  of  the  execu- 
tion sale,  and  the  balance  vraa  paid  into 
court  There  were  no  other  bidders  present 
at  the  sale  except  the  defendant  Dunn.  Exe- 
cution under  which  the  sheriff  attempted  to 
sell  was  for  tlie  sum  of  $85.12,  wldi  Interest 
from  the  lOOi  day  of  February,  190%  and 
$1.46  coat  The  dienff  levied  upon  and  sold 
all  three  of  the  lots  at  one  time;  they  being 
worth  about  $l,O00i  On  the  2d  day  of 
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temba.  Ifill,  the  plaintiff,  after  due  nottee^ 
moved  to  set  aside  the  sale  upon  the  grounds 
set  forth  In  the  affidavit  ffled.  Prior  to  the 
making  of  the  motion,  the  plaintiff  tendered 
to  the  defandant  the  amount  bid  at  the  sale 
and  interest,  which  was  more  than  sufficient 
to  aattaf^  tto  Jndgment,  wlQi  Interest  and 
coats,  whldk  had  been  assigned  to  the  de- 
fendant The  clerk  found  the  facta  set  forth 
In  the  affldavit  of  the  plaintiff  to  be  true,  and 
adopted  them  as  his  <<"d'wgB  and  set  aside 
the  execution  sale.  The  Judgment  of  the  clerk 
waa  affirmed  by  Jndce  Carter  at  the  August 
term,  1812,  and  a  reference  ordered  to 
take  an  account  between  the  parttea.  The 
defendant  Dunn  waa  in  poesesdon  of  the 
property  from  the  16th  day  of  April,  1911, 
to  the  lat  day  of  September,  1912.  The  ren- 
tal value  of  the  lota^  aa  alleged  by  the  plain- 
tiff and  admitted  by  the  defWdant,  was  $3 
per  week. 

The  referee,  Mr.  J.  Q.  Dawson,  after  al- 
lowing the  defendant  the  amount  due  under 
the  two  Judgments  of  Jesse  Williams  against 
John  W.  WSlliams,  and  the  other  Judgment 
against  him.  which  had  been  assigned  to  the 
defendant  Dunn,  with  Interest  and  cost,  the 
balance  of  the  purchase  money  paid  by  him 
and  the  taxes,  found  that  there  was  due  to 
plaintiff  from  the  defendant  the  sum  of 
$121.08,  with  interest  from  the  21jBt  day  of 
September.  1012,  and  that  the  plaintiff  was 
entitled  to  have  all  of  said  Judgmenu  can- 
celed. The  findings  of  Che  referee,  both  as 
to  law  and  f^cts,  were  approved  by  Judge 
Justice  at  the  June  term.  1913,  and  final 
Judgment  entered,  from  which  this  appeal 
was  taken  by  the  defendant 

Chas.  F.  Dunn,  of  Klnaton,  In  pro.  per. 
Rouse  ft  Land,  of  Elnsttm,  for  appellee  WU- 
ManwL 

WALKER.  J.  [1]  This  Is  a  motion  to  set 
aside  an  execution  sal^  and  the  title  of  the 
original  action  should  have  )wen  retained,  lib- 
stead  of  making  the  motionor  plaintiff  and  fbte 
purchaser  at  the  sale  a  defendant  It  is  not 
a  new  moceedlng,  but  a  motion  l»  Me  omwe, 
as  at  first  ctmstttnted,  for  the  desired  relief. 
The  title  on  the  docket  here  and  below  should 
be  Williams  t.  WUlla^ia,  motion  by  defend- 
ant, and  not  WUliama  v.  Dunn.  We  h<H>e 
that  the  derka  and  attorneys  will  h^eafter 
take  notice  of  the  procedure  In  such  cases, 
and  be  goremed  accordli^ly,  aa  a  eompU- 
ance  with  fbo  rule  will  prevent  uncertainty 
and  confusion,  whldi  ia  aura  to  tollow  its 
disregard,  and  will  conduce  to  order  and  reg- 
ularly in  Judicial  proceedings^  some  thing 
much  to  be  deelred.  The  mistake  in  this  case 
at  first  moduced  some  litUe  perplexity,  which 
could  easily  have  been  avoided  by  pnq;>er  at- 
tention to  orderly  arrangement  We  believe, 
though,  that  we  have,  at  last  succeeded  In 
extracting  from  the  record  and  stating  cor- 
rectly the  relatlona  of  the  parties  and  the 
facta  of  Uie  caae,  and  have  thus  rented  Ita-.I^ 
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seemlDg  compllcstloo  and  dUBcuIty,  and  abn- 
pUfled  the  questions  involTed. 

Tbe  defendant  in  the  Jodgment  and  execu- 
tion, 7ohn  W.  WUUamB,  alleges  that  the  sale 
by  the  sheriff  Is  voldaMe  by  him  because 
there  ir&s  no  legal  advertisement  or  notice 
of  the  sale;  that  the  execution  was  Issued 
within  40  days  of  the  court  to  which  it  was 
returnable  (Revisal.  |  624);  that  the  land, 
consisting  of  three  lots,  was  sold  en  masse, 
and  not  In  separate  parcels ;  and  that  Ghas. 
F.  Dunn,  the  real  plaintiff,  as  assignee  ct 
the  original  plainllff,  did  by  fraudulent 
resentaticHig  and  conduct  obtain  the  land,  as 
purchaser,  at  an  underralue,  the  price  he 
paid  being  grossly  inadequate. 

[2]  The  law  regulrcfl  a  sheriff  to  advertlae 
a  sale  under  execution,  and  to  serre  a  copy 
of  the  advertiaement  upon  the  defradant  10 
days  before  the  sale.  Berlsal,  H  641,  942. 
A  failure  to  coniply  with  this  provision  of 
the  statute,  which  is  directory  will  not  ren- 
der the  sale  Told  as  against  a  stranger  with- 
out notice  of  the  Irregularity,  nor  can  it  be 
assailed  collaterelly,  but  In  such  a  case  the 
defendant  may,  on  motion,  or  by  direct  pro- 
ceeding, have  the  sale  vacated. 

In  Burton  t.  Spiers  and  Clark,  92  N.  O. 
603,  Justice  Ashe  said  for  the  court:  "It  Is 
well  settled  as  a  general  rule  that  a  purchas- 
er at  execution  sale  is  not  bound  to  look  fur- 
ther than  to  see  that  he  Is  an  officer  who 
sells,  and  that  he  is  empowered  to  do  so  by 
an  execution  issued  from  a  court  of  compe- 
tent Jurisdiction,  and  he  is  not  affected  by 
any  irregularities  in  the  conduct  of  the  sher- 
iff. MoTdecai  y,  Speight,  14  N.  G.  428  [24 
Am.  Dec  286];  HcBntire  v.  Durham,  29  N. 
0.  151  [45  Am.  Dec.  612].  It  follows  from 
this  that  a  purchaser  may  get  a  good  title  at 
a  sheriff's  sale  when  there  has  been  no  ad- 
TOTtlsement  of  the  sale,  but  this  Is  subject 
to  qualifications.  As  where  the  purchaser 
is  a  stranger,  he  will  get  a  good  title,  not- 
withstanding auy  Irregularities  there  may 
have  been  in  the  management  of  the  sheriff. 
Oxley  T.  Mlzle.  7  N.  G.  250.  But  when  the 
purchaser  Is  the  plaintiff  in  the  execution, 
or  his  attorney,  or  any  other  person  affected 
with  notice  of  the  IrregularUiea,  the  sale 
may  be  set  adde  at  the  instance  of  the  de- 
fendant in  the  execution  by  a  direct  pro- 
ceeding. If  not  so  corrected,  they  cannot 
be  made  available  by  a  collateral  attbck  on 
the  purdiaser's  title.  Hence  an  execution 
aale  cannot  be  collaterally  avoided,  because 
real  estate  was  sold  without  first  levying 
upon  personalty,  nor  because  of  Irregulari- 
ties or  deficiencies  In  the  advertisements, 
nor  for  defects  in  the  levy.  Herman  on  Ex- 
ecutions, i  39;  Oxley  v.  Mlzle,  siuwa;  and 
it  was  held  by  Ohlef  Justice  Buffin  in  the 
case  of  Harry  v.  Graham,  18  N.  a  76  [27 
Am.  Dec  226],  'that  an  allegation  of  fraud 
against  a  purchaser  at  executlou  sale  will 
not  be  heard  from  a  stranger  to  the  execu- 
tion.*" Dnla  T.  Seagle^  98  N.  a  4S8,  4  S.  XL 


549;  Sanders  v.  Earp,  118  N.  G.  275,  24  S. 
a  & 

In  the  Dula  Gase,  Ohlef  Justice  Smith 
said:  "The  sheriff  acts  under  the  law  that 
prescribes  his  duties,  with  a  premier  reapw- 
slbllity  to  those  affected  by  what  he  doea. 
If  he  sells  under  oecutlon,  without  adver- 
tising, as  required  hy  law,  and  the  patdua- 
er  has  no  notice  of  thte  dereUctifm  of  doty, 
he  acqolrea  title;  but  It  would  be  otherwise 
if  the  sale  was  at  a  time  or  jfLue  not  war^ 
ranted  by  law,  because  the  purdiaaer  Is 
charged  with  knowledge  of  this  legal  re- 
quirement, and  does  not  buy  In  good  faidL 
State  V.  Blves,  27  N.  a  297;  Mayers  v.  Caz^ 
ter,  87  N.  O.  146."  Our  case  Is  a  good  lUns- 
traOon  of  the  jiutness  of  the  rula  For 
some  reason,  and  none  other  than  the  omis- 
sion to  duly  advertise  the  sale  can  be  fairly 
assigned,  there  were  no  bidders  present,  and 
there  was  consequently  no  competition.  In 
this  way  the  purchaser  bid  in  the  land  at 
about  one-eighth  of  Its  real  ralne,  and  land 
worth  9800  to  $1,000  was  sold  to  pay  a  debt 
of  less  than  $45.  "This  is  calculated  to 
cause  surprise  and  to  make  one  exclaim: 
'Why,  he  got  it  for  nothing!  There  must 
have  been  some  fraud  or  connivance  about 
it' "  Worthy  v.  Caddell,  76  N.  C.  82.  Such 
an  apparently  unfair  sale  should  not  be  per- 
mitted to  stand  unless  the  strict  right  of 
the  purchaser,  under  the  law  requires  as  to 
sustain  it,  and  this  we  do  not  think  is  the 
case.  Apart  from  the  irregularities  in  re- 
spect to  the  execution  and  sale,  of  whlc* 
the  purchaser,  who  had  by  assignment  from 
Jesse  E.  Williams  become  the  real  plaintiff, 
had  notice,  it  appears  by  the  finding  of  the 
clerk  that  the  sheriff  sold  three  distinct  lota 
en  masse,  when  if  sold  separately,  any  one 
of  them  would  have  brought  a  price  fiir 
more  than  sufficient  to  pay  the  total  of  debt. 
Interest,  and  costs,  and  five  times  as  much, 
as  required  for  that  purpose  If  the  lot  thos 
sold  had  brought  anything  like  its  market 
value.  The  counsel  of  John  W.  Williams, 
the  debtor,  contends  that  the  fact  of  selling 
the  three  lots  as  one  entire  parcel  Is  of  it- 
self sufficient  to  vitiate  the  sale,  and  there 
Is  strong  authority  to  be  found  in  the  delu- 
sions of  other  Jurisdictions  to  sustain  this 
position.  Borer,  on  Judicial  Sales,  |  730. 
and  cases  dted ;  Tl^nan  v.  Wilson,  6  Jolin& 
Ch.  (N.  Y.)  415.  But  our  decisions  have  not, 
up  to  this  time,  gone  quite  so  far,  as  we  will 
presently  see.  It  is  generally  agreed  that 
it  is  the  duty  of  the  officer  to  sell  In  the  ex- 
ercise of  a  fair  discretion,  and  to  the  bent 
advantage,  so  as  to  make  the  debt  and  costs 
to  be  levied  by  the  execution  without  uimec- 
essary  sacrifice  of  the  debtor's  pn^terty. 

"The  proposition  Is  not  to  be  dhsmted," 
said  Ghanoellor  Kent  In  Tleman  t.  WUson, 
supra,  "tb&t  a  dieriff  ought  not  to  sell,  at 
me  time,  more  of  the  defendant's  property 
than  a  sound  Judgment  would  dictate  to  be 
mUBdent  to  satisfy  the  denoasd"  of  the  writ. 
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"proilded  the  part  selected  can  be  oonvcfii- 
iKitly  and  reasonably  detached  from  the 
residue  of  the  pnq^eiiy,  and  aold  aeparat^. 
The  jnatloe  of  this  role  i»  aeU-erident  As 
Ions  ^so  as  the  case  of  Wordye  t.  Bally 
(Noy.  BO)  Gawdy,  said,  and  the  rest  of 
the  conTt  agreed  with  him,  that  tf  the  aher- 
Ut,  opon  a  fl.  fa.  for  40  shUllngs,  takes  five 
oxen,  eadi  of  the  nine  of  five  poonds,  and 
edls  than  all,  the  defendant  may  have  an 
action  of  treqwss  against  him.  In  addition 
to  vhat  has  been  repeatedly  said  In  our 
own  courts  ([Hewson  Deygartl,  8  Johns. 
[N.  Y.]  333;  [Jackson  t.  Newton},  18  Jdhns. 
[N.  YJ  SA2;  [Woods  t.  Monell],  1  Johns.  Oh. 
[N.  T.]  S(KO,  I  would  refer  to  the  case  of  Bx- 
ecntors  of  Stead  v.  Course,  4  Granch,  403 
[2  Ifc  Ed.  660],  in  which  the  Supreme  Court 
of  the  United  Ststes  held  that  If  the  collect- 
or sell  a  whole  tract  of  land,  when  a  small 
parcel  of  It  would  be  sufficient,  for  taxes,  he 
exceeds  his  anthorlty,  and  a  plea  by  the 
purchaser  to  a  bill  to  set  aside  the  sale  was 
not  to  be  sustained.  It  was  the  case  of  a 
sale  In  Georgia,  under  a  law  directing  the 
collector  to  sell  only  so  much  land  as  was 
necessary  to  pay  the  taxes  In  arrear.  The 
mle  most  be  the  same,  without  any  positive 
law  for  the  purpose.  It  rests  on  principles 
of  obvious  policy  and  universal  Justice." 
The  learned  Chancellor  again  says:  "Any 
10  acres,  taken  from  any  comer  of  either  of 
these  lots,  would  probably  have  raised  the 
amount  of  the  execution.  The  very  drcum- 
stance  of  advertising  and  selling  the  whole 
supposed  interest  of  the  plaintiff,  in  both 
lota  together,  and  for  so  small  a  demand, 
was  calculated  to  excite  distrust  as  to  the 
title,  and  to  destroy  the  value  of  the  sale. 
It  was  a  perversion  of  the  spirit  and  policy 
of  the  power  with  which  the  sheriff  was  la- 
trusted.  It  is  difficult  to  define  precisely 
the  extent  of  property  that  a  sheriff  may 
sell  together,  In  mass.  There  must  be  a 
sound  discretion  exercised  by  the  officer,  and 
each  case  will  furnish  a  rule  applicable  to 
it,  under  all  its  circumstances.  It  Is  suffi- 
cient to  say  that  here  is  a  case  in  which  the 
abuse  of  discretioD  Is  too  flagrant  to  be  en- 
dured; and  that  the  law  will  adjudge  such 
a  sale,  In  such  a  case,  fraudulent  No  per- 
son can  hesitate  for  a  moment  to  say  that 
the  sheriff  ought  not  to  have  sold  more  than 
the  Interest  of  the  plaintiff  In  one  lot,  at  one 
tlm^  and  In  one  parcel ;  and  I  believe  every 
one  will  be  ready  to  con<dade  that  the  sale 
of  one  lot  would  have  raised  tiie  $10,  with 
equal  facility  as  the  sale  together  of  both 
lots.  *  *  *  I  shall,  according^,  set  adde 
the  sale  as  fraudnl^  and  void  In  law.** 
We  have  referred  to  this  case  at  some  length, 
as  its  fiusta  so  dearly  resemble  those-  to  be 
found  In  ttds  record,  ami  yet  our  case  more 
strongly  aiveals  to  the  conadenQB  of  the 
court  tor  equitable  relief  to  the  debtor,  who 
has  so  greatly  sufCered  by  the  manner  in 
which  this  sale  was  conducted  at  ttn  in- 


stance of  Uie  idalntlfl,  who  was  the  pur- 
chaser.  The  difference  between  the  cases 
which  makes  in  favor  of  ttds  OsMor  is  tbat 
here  there  were  three  separate  and  distinct 
tracts,  each  having  Its  own  valuable  im- 
provements, while  in  the  Tleman  Case  the 
tract  was  an  ent^  <me,  and  the  court  held 
that  a  reasonably  snfflclent  portion  should 
have  been  cut  off  end  sold,  if  the  land  was 
susceptible  of  such  a  ^vision  and  the  whole 
was  not  required  to  satisfy  the  writ  See, 
also,  Kinney  v.  Knoebel,  SI  111.  112,  121; 
Berr^  v.  Griffith,  2  Bar.  &  G.  337,  18  Am. 
Dec  309;  Hewson  v.  Deygert,  8  Johns. 
(N.  Y.)  338;  Winters  v.  Burford,  6  Cold. 
(Tenn.)  S28;  Klser  v.  Buddick,  8  Blackf. 
(Ind.)  382,  383;  McLean  Bank  v.  Flagg,  31 
111.  290.  83  Am.  Dec.  224;  Phelps  v.  Con- 
over,  25  lU.  309;  Freeman  on  Executions 
(3d  Ed.)  I  296,  and  especlaUy  296. 

[3]  Perhaps  by  no  means  can  we  procure 
a  more  correct  and  Just  view  of  the  duties 
of  the  sheriff  or  other  officer  in  the  proceed- 
ings which  be  is  authorized  to  take,  after 
levying  upon  property,  for  the  purpose  of 
producing  a  satisfaction  of  the  plaintiff's 
demand,  than  by  conceding  that  such  offi- 
cer is  the  agent  of  both  parties,  and  as  such 
is  charged  with  duties  which  are  not  wholly 
compatible,  and  which  must  nevertheless  be 
reconciled.  It  is  true  that  the  officer  owes 
to  the  plaintiff  the  duty  of  making  the 
money  at  or  before  the  return  day  of  the 
writ,  and  may  be  considered  as  the  agent  of 
the  plaintiff,  charged  with  the  duty  of  pro- 
ducing a  satisfaction  of  the  writ  On  the 
other  band,  he  la  equally  the  agent  of  the 
defendant,  charged  with  the  duty  of  so  dls* 
posing  of  his  property  that  the  writ  against 
him  shall  be  satisfied  with  no  needless  injury 
or  sacrifice.  Hoice,  as  the  duty  of  selling 
the  property  Is  modified  by  the  duty  of  not 
needlessly  sacrificing  it  the  officer  has  a  dis- 
cretion with  respect  to  the  time  and  mode  of 
Bal&  A  reasonable  discretion,  however,  is 
allowed  to  be  exercised  in  order  that  the 
object  of  the  writ  may  be  accomplished,  not 
frustrated,  and  that  the  property  of  the 
debtor  be  not  causelessly  sacrificed.  There 
is  no  iron  mle  In  regard  to  this  matter,  but 
it  may  be  said  that  the  officer  should  exer- 
cise a  sound  discretion,  honestly  and  im- 
partially, as  between  the  parties,  remember- 
ing that  he  is  the  sworn  minister  of  the  law, 
and  not  the  servant  or  emissary  of  either, 
commissioned  to  advance^  in  a  covetous  man- 
ner, the  Interests  ot  bis  employer.  As  Is 
the  duty  of  the  }ust  and  impartial  Judge,  he 
should  hold  the  scales  evenly  balanced. 
Judge  Freeman,  qteaking  to  this  very  ques- 
tion, said:  "Where  several  distinct  parcels 
of  real  estate,  or  several  articles  of  person- 
al property,  are  to  be  sold,  what  Is  called  a 
*lumplng  sals'  can  rarely  he  Jnstlfled.  Such 
ft  sale,  when  objected  to  in  due  time,  will  not 
be  upheld,  unless  special  circumstances  can 
be  shown  from  which  it  must  be  j^f erred 
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tbat  such  sale  was  either  necauary  or  ad- 
vantageous. It  is  sometimes  said  tbat  such 
a  sale  will  not  be  vacated  until  it  Is  shown 
to  hare  Injnied  some  one.  The  command  of 
the  law  tbat  distinct  parcels  of  land  shall 
be  offered  tor  sale  separately  Is  founded 
on  the  assumption  that,  by  so  offering  them, 
the  best  price  will  probably  be  secured  and 
the  sale  not  result  In  the  taking  from  the 
defendant  of  any  more  property  than  is 
necessary  to  satisfy  the  writ"  Freeman  on 
Bzecntions,  {  296,  p.  1708.  Soma  of  the 
courts  have  exprrased  thems^Tes  strongly 
In  emphatic  condenuiation  with  legazd  to 
sales  In  mass  of  property  divided  Into  sepa- 
rate parts  or  lots,  goii^  to  the  length  of 
saying  that  "sales  in  a  lump  of  real  estate 
htfd  in  parc^  are  not  to  be  countenanced 
or  tolerated."  IUH»r.  Jnd.  Sales  ^  Ed.)  | 
780,  and  ttm  numerous  cases  In  note  0.  But 
we  have  not  referred  to  the  authorities 
above  tot  the  purpose  of  approvii^  all  that 
la  therein  said,  as  this  court  has  formulated 
a  mle  of  its  own  upon  the  8id>Ject,  which 
we  will  follow  in  this  case,  as  it  fidly  sus- 
tains the  Ju^ment  below,  and  it  Is  not 
necessary  that  we  should  go  beyond  it,  as 
the  fdcts  are  now  presented  to  us. 

In  Wilson  V.  Twitty,  10  N.  a  44,  14  Am. 
Dec.  660,  Judge  Hall  opens  his  opiQion  by 
saj'lng:  "It  is  much  to  be  regretted  tbat 
a  more  particular  mle  of  conduct  has  not, 
by  the  law,  been  prescribed  to  sheriffs,  in 
sales  of  landed  property  under  execution." 
He  then  states  that,  while  he  believes  It  is 
not  usual  to  sell  separate  parcels  at  once 
and  as  a  whole.  It  Is  not  forbidden  In  express 
terms,  and  then  adds:  "But  it  Is  surely 
the  sheriff's  duty  to  sell  In  the  way  that  will 
likely  be  most  beneficial  for  both  parties. 
I  mean  In  the  way  tbat  will  produce  the 
most  money."  He  then  strongly  Intimates 
that  circumstances  of  fraud  or  oppression 
prejudicial  to  the  debtor  should  avoid  the 
sale,  each  case  to  be  Judged  by  Its  own  tacts. 
At  the  same  term,  It  was  held  in  Thompson 
V.  Hodges.  10  N.  a  CSl,  that  "a  sale  by  a 
sheriff,  en  masse,  of  tracts  of  land  adjoining 
each  other,  will  be  supported."  But  In  both 
of  these  cases  the  jury  had  found,  under  the 
evidence  and  charge  of  the  court  below 
(Nash,  J.,  predding  In  one  and  Norwood,  X, 
in  the  other),  that  there  was  no  element  of 
fraud  or  oppression.  In  the  WUson  Case 
Judge  Nasb  bad  charged  the  Jury  that  the 
duty  of  the  sheriff  was  to  levy  on  the  entire 
tract  and  to  sell  the  parcels  separately,  but 
he  directed  them  to  find  whether  the  debtor 
had  authorized  the  sale  as  made  by  the  offi- 
cer, and  had  furnished  a  description  of  the 
land  to  him.  In  the  Thompson  Case  Judge 
Norwood  charged  the  Jury  "that  a  sheriff  is 
bound  to  use  such  means  In  the  sale  of  prop- 
erty, under  execution,  as  any  ordinary  and 
prudent  man  would  do  In  the  sale  of  his  own 
property,  in  order  to  make  it  bring  the  best 
possible  price."  The  verdict  of  the  Jury  was 


for  the  lessor  of  the  plalnUfl,  and  the  court 
discharged  the  rule  for  a  new  trial.  Botb 
cases  were  affirmed  In  this  court.  So  the 
exact  duty  of  thi  aberltt  was  not  defined  by 
this  court  in  them,  nor  conseguently  was 
it  decided  what  effect  failure  to  peform  it 
would  have  upon  the  validity  of  the  sale 

In  Jones  v.  Lewis,  SO  N.  C.  70,  47  Am. 
'Dec  338,  which  soon  followed  the  other  two 
cases  and  cited  them,  It  appeared  that  exe- 
cutions Issued,  and  were,  by  the  sheriff, 
levied  on  the  undivided  Interests  of  John  C. 
and  Atlas  Jones  in  the  premises,  whldi 
consisted  of  several  tracts.  The  land  was 
sold  by  the  officer,  and  at  the  sale  each  tract 
was  set  up  separately,  and  the  interest  of  the 
defendant  In  it  sold  at  one  bid.  Jesse  Person 
was  the  purchaser,  and  to  him  the  sheriff 
executed  the  deed.  The  sale  was  attaAed 
collaterally  in  an  action  of  ejectment.  No 
fraud  or  other  equitable  element  was  shown. 
If  It  could  have  availed  anything  In  socb 
an  action,  where  there  was  no  direct  attack. 
Judge  Nash  said  for  the  court:  'TThe  second 
objection  Lb  that  the  interests  of  John  C 
and  Atlas  Jones  In  the  land  were  sold  at  (Hie 
bid,  Instead  of  being  sold  separately.  There 
is  no  allegation  of  fraud  In  the  transaction, 
nor  is  there  any  complaint  on  the  part  of  the 
owners  of  the  land  that  their  interests  have 
been  injured  by  the  mode  pursued.  We  ad- 
mit that  it  is  unusual;  but  we  do  not  see 
that  it  Is  therefore  contrary  to  law.  Tba 
law  points  out  no  iq»ciflc  mode  in  which  a 
sheriff  shall  conduct  the  sal^  but  he  is 
bound,  by  general  principles,  to  sdl  tbe 
property  levied  on  In  such  way  as  will  prob- 
ably raise  the  most  money.  The  office  of 
sheriff  is  a  highly  responsible  one,  and  mndi 
discretion  must.  In  many  cases,  be  allowed 
him.  In  this  case,  John  a  and  Atlas  Jones 
were  owners  of  two  undivided  fifths  of  tbe 
land  sold ;  It  mlg^t  have  been  beneficial  to 
them  to  have  their  respective  Interests  sold 
by  the  same  Ud;  the  land  thereby  might 
have  produced  more.  But  this  was  a  ques- 
tion of  fact,  WtAch,  if  pertinent  to  the  case, 
ought  to  hare  been  submitted  to  the  J017, 
and  we  cannot  say,  as  a  matter  of  law,  that 
the  sale  for  that  case  la  absolutely  void." 

That  case  was  followed  by  Huggins  v. 
Ketchnm.  20  N.  O.  SSO^  In  which  Judge  Dan- 
iel thus  refers  to  the  metiiod  of  sale  by  the 
sheriff;  Tf  the  lands  embraced  In  that  de- 
scription comprehended  more  tracts  or  par- 
cels of  land  than  one,  a  sale  en  masse  by  tbe 
sheriff  will  still  be  supported,  because  It  Is 
warranted  his  aecntton,  and  no  fraud  is 
shown  either  In  the  sheriff  or  the  pnrduwr. 
Wilson  V.  Twitty,  10  N.  O.  44  [14  Am.  Dec 
669] ;  Thompson  v.  Hodgra,  10  N.  a  Si." 
And  he  enlarged  upon  this  Wew  In  the  sab- 
sequent  case  of  Davis  v.  Abbott,  26  N.  C 137, 
as  follows:  "Under  the  execution.  Issued  to 
satls^  tbe  first  Judgment  mentioned  In  tbe 
case^  the  slieriff  sold  by  tito  aors  as  mocb  of 
the  land  that  had  been  levied  <m  as  made 
the  debt  and  costs.  This  inode  ofn)«  is  not 
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usual,  we  admit,  l)Ut  we  cannot  concelre  that 
there  Is  anything  illegal  In  It,  and  In  thia 
case  there  Is  no  jtretenae  of  fraud  In  the  aher- 
Uf,  or  lo88  hy  the  debtor.  If  chattels  are 
levied  on,  the  sheriff  sells  the  same  In  parcels, 
so  as  to  make  the  debt  by  as  few  of  them  as 
he  can  conveniently.  If  he  can  save  to  the 
defendant  a  part  of  hla  land  levied  on,  and 
satisfy  the  execatlon  oat  of  the  remainder, 
the  defendant  most  generally  be  benefited  by 
It  The  sherlflT  is  a  high  and  responsible 
officer,  and  a  reasonable  discretion,  exer- 
cised by  him  in  making  sales,  either  by  ex- 
posing the  whole  tract  or  selling  by  the  acre, 
we  think  Is  allowable;  both  the  plaintiff 
and  the  defendant  may,  In  many  cases,  be 
benefited  by  it" 

The  guestloD  arose  in  McCanless  v.  Flin- 
cbnm,  98  N.  C.  358.  4  8.  B.  35&.  and  Chief 
Justice  Davis  said:  "The  defendants  say  that 
the  sale  was  made  ■  by  the  sheriff  in  bulk, 
and  they  insist  that  his  deed  to  the  plaintiff 
was  void  for  that  reason.  It  is  undoubtedly 
the  duty  of  the  sheriff  to  sell  in  such  way  as 
to  realize,  so  far  aa  he  may  be  able  to  do  so, 
a  fair  price  for  the  property  sold  under  exe- 
cution, and  If  he  falls  to  do  so,  the  sale  is 
voidable,  and,  upon  objection,  may  be  set 
aside;,  but  this  Is  a  question  of  fact  which 
ought  to  be  submitted  to  a  Jury.  Jones  v. 
Lewis,  30  N.  C.  70  [47  Am.  Dec.  338]."  In 
McLeod  v.  Pearce,  9  N.  C.  110,  11  Am.  Dec. 
742,  Che  court  held  that  <Aattels,  consisting 
of  various  specific  articles,  taken  In  execu- 
tion cannot  be  sold  en  masse;  the  sheriff 
should  conform,  as  nearly  as  possible,  to 
such  rules  as  a  prudent  man  would  probably 
observe  in  selling  his  own  property  for  the 
sake  of  procuring  a  fair  price.  Judge  Hen- 
derson.  In  the  course  of  the  opinion,  said: 
"The  sale  is  void,  on  the  ground  that  the 
vrhole  of  defendant's  Interest  In  the  proper^ 
held  by  his  mother  for  life,  was  put  up  by 
the  sheriff  and  sold  at  one  time;  and,  even 
without  pointing  out  what  the  property  con- 
sisted of,  such  sale  was  unfair  as  tending  to 
lessen  the  price,  to  give  one  bidder  who 
might  have  a  knowledge  of  the  property  an 
advantage  over  the  rest,  and  to  encourage 
speculation.  The  law  which  constitutes  the 
sheriff  tt)e  agent  of  the  parties,  without 
their  consent,  will  see  that  he  acts  fairly; 
and  it  Is  upon  this  principle  that  it  is  neces- 
sary for  the  sheriff  to  seize  the  property  and 
have  it  ready  to  deliver  to  the  purchaser 
when  from  its  nature  it  la  capable  of  seizure. 
The  court  would  not  be  understood  to  say, 
that  where  property  consisted  of  a  variety 
of  small  articles,  each  article  should  be  sold 
separately,  or  to  sell  separately  where  It  Is 
usual  for  the  owners  to  sell  in  the  gross ;  for 
Instance,  hogs  In  parcels,  a  flock  of  geese,  or 
sheep,  or  other  things,  where  it  Is  customary 
for  the  owners  of  them  to  sell  in  such  man- 
ner. Nor  would  a  sale  be  invalidated  where 
there  might  be  difference  of  opinion  as  to 
tibe  common  or  proper  mode ;  It  mnst  appear 


palpably  wrong;  no  man  would  adventure 
here  unless  he  had  a  knowledge  which  it  was 
not  to  be  supposed  others  poasesaed*  or  was  a 
mere  speculator." 

In  Bevan  v.  Byrd.  48  N.  C.  307,  it  appeared 
that  a  quantity  of  unshucked  com  belonging 
to  the  plaintiff  had  been  levied  upon  by  a 
constable,  who  was  sued  In  case  for  selling 
en  masse,  and  in  the  absence  of  the  plaintiff, 
thereby  causing  the  com  to  be  purchased  at 
an  undervalue,  to  the  plaintiff's  damage,  and 
this  court  held  that  it  was  no  violation  of 
the  officer's  duty  to  divide  the  com  Into  small 
piles  and  sell  it  by  the  pile,  Nash,  C  J., 
saying:  "When  an  officer  levies  an  execu- 
tion upon  property,  it  la  his  duty  so  to  con- 
duct the  sale  as  will  be  most  beneficial  to  all 
parties.  The  law  points  out  no  particular 
mode  in  which  an  officer  shall  conduct  his 
sales ;  but  he  Is  bound  by  general  principles 
to  sell  the  property  In  that  way  which  will 
probably  bring  the  most  money.  He  Is  the 
agent  of  both  parties,  appointed  by  the  law 
to  conduct  the  sale,  and  must  act  In  good 
faith  to  both,  and  both  are  interested  that 
the  articles  shall  bring  the  greatest  amount 
of  money;  particularly  is  it  Important  to 
the  defendant  When  various  artl<des  are 
levied  upon,  they  cannot  be  sold  en  masse; 
the  officer  must  conform  aa  nearly  as  possible 
to  such  mles  as  a  pmdent  man  would  pur- 
sue in  selling  his  own  proi>erty  (citing  Jones 
V.  Lewis,  supra,  and  McLeod  v.  Pearce,  su- 
pra)." It  was  also  held  that  whether  the 
corn  had  been  properly  sold  was  a  question 
of  fact  for  the  Jury,  to  be  decided  by  them 
under  proper  Instructtona  from  the  court  as 
to  the  law,  the  Judge  adding:  "The  practiced 
eye  of  the  experienced  farmer  can  pretty 
well  Inform  him  of  the  quantity  of  com,  both 
in  the  field  and-  in  the  pile.  •  •  •  Tlie 
purchaser's  eye  Is  his  chapman." 

We  have  reviewed  a  few  of  the  cases  some- 
what at  length,  on  account  of  the- great  im- 
portance of  the  question,  and  for  the  further 
reason  that  very  little  has  t>een  said  about  It 
by  this  court  In  recent  years.  It  may  serve 
to  stimulate  officers  to  a  Just  performance 
of  their  important  and  delicate  duty,  and  to 
advise  them '  In  some  manner  as  to  how  It 
should  be  performed. 

[4,  B]  One  clear  result  to  be  deduced  from 
the  foregoing  authorities  is  that  If  property 
Is  sold  en  masse,  or  in  bulk,  when  it  could 
reasonably  be  sold  in  parcels,  without  preju- 
dice to  the  parties — creditor  or  debtor — and 
there  is  any  fraud  or  oppression,  or  even  un- 
fairness, whereby  It  is  sold  at  a  disadvan- 
tage to  the  debtor,  the  sale  will  be  avoid- 
able by  him,  In  a  direct  proceeding  to  set  it 
aside.  The  facts  In  this  case  are  so  plainly 
against  the  falmess  of  the  purchaser's  con- 
duct, he  heiug  also  the  plaintiff  in  the  writ, 
that  as  said  by  Justice  Reade  in  a  somewhat 
similar  case  (Andrews  v.  Pritchett,  72  N.  C. 
135),  it  requires  no  very  nice  application  of 
them  "to  stamp  this  transaction  wlUx^raud." 
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Let  us  aBsemble  a  few  of  the  most  salient 
fticte.  The  land  brought  a  Krosaly  Inadequate 
price,  which  Is  a  badge  of  fraud.  C3ias.  F. 
Dtinn  knew  the  land,  and  took  advantage  of 
hla  superior  knowledge  to  deceive  and  mis- 
lead the  debtor's  attorney  as  to  Its  real  value, 
and  at  a  time  when  Investigation  by  the  lat- 
ter could  not  well  be  made  before  the  sale. 
This  was  fraudulent  conduct,  as  it  accom- 
plished Its  purpose.  Miachine  Co.  v.  Bullock, 
161  N.  C  1,  76  S.  E.  634.  There  was  no  com- 
petition at  the  sale,  by  reason  of  the  purchas- 
er's conduct  and  the  failure  to  advertise  the 
aale  properly,  and  he,  therefore,  bought  at 
his  own  price— $125  for  land  worth  nearly,  if 
not  quite,  $1,000,  and,  finally,  the  land  was 
sold  when  there  was  personal  property  suffl- 
dent  to  pay  the  amount  due  and  the  costs. 
The  debtor,  after  the  sale,  tendered  to  Dunn, 
not  only  the  amount  of  the  debt,  Interest, 
and  costs,  which  was  all  the  law  required 
him  to  do,  but  the  full  amount  bid  by  him 
for  the  land,  and  he  refused  to  accept  it 
The  land  was  sold,  notwithstanding  Dunn's 
attention  had  been  called  to  the  irregulari- 
ties In  his  execution,  the  levy,  and  the  adver- 
tisement The  land,  consisting  of  three  sep- 
arate lots,  was  sold  as  a  whole,  when  if  any 
one  of  the  lots  liad  been  sold,  the  proceeds 
would  have  been  far  more  than  sufficient  to 
pay  the  debt  and  costs.  This  is  not  all,  but 
It  Is  surely  enough  for  the  purpose  of  decid- 
ing this  case.  These  facts  show  palpably 
that  the  plalntlfF  In  the  execution  was  covet- 
ing the  land,  and  not  merely  seeking,  In  a  fair 
and  legitimate  way,  the  recovery  of  his  debt. 
The  process  of  the  law  ^ould  not  be  pervert- 
ed to  such  an  avaricious  and  fraudtilent  ob- 
ject It  will  compel  the  debtor  to  pay,  but 
will  not  tolerate  unfairness  and  oppression. 

Hie  facts  fdearly  bring  this  sale  within 
the  condemnation  of  the  law,  without  de- 
ddlng  w^iether,  under  onr  decisions,  a  much 
weaker  showing  would  be  sufficient  to  avoid 
It  The  sale  en  mass^  with  the  attendant 
drcnmstances  of  fraud  and  irr^^ilarity, 
render  the  Bale  void  as  to  ttie  debtor.  This 
aflBrms  the  Judgment 

It  Is  Just  to  the  sheElff  to  say  that  no 
wrong  can  fairly  be  Imputed  to  him.  It  was 
all  due  to  tiie  tenlt  of  the  purchaser,  who, 
under  cover  and  tibe  supposed  protection  of 
the  court's  process  and  with  special  and  pe- 
culiar knowledge  at  the  tacts,  sought  to  use 
it  for  the  evident  purpose  of  deriving  an  un- 
fair advantage,  and  thereby  bought  the  prop- 
erty at  a  grosely  inadequate  price,  to  the 
great  aacrl&w  and  damage  of  bis  debtor.  We 
have  no  idea  that  the  sheriff  was  cc^nlzant 
of  any  such  inequitable  couduct  on  the  part 
of  the  purchase;  the  debtor  makes  no 
cSiarge  against  him  of  complldtr,  and  we, 
therefore,  fully  acquit  bhn  of  aU  blam&  The 
acts  of  the  creditor  are  alone  snfflclent  to 
annul  the  aale. 

Mo  error. 


BIOBT  V.  OATHON. 

(Supreme  Court  of  South  Carolina.  Oct  0) 

1913.) 

Fbatjos,  Statute  of  (i  111*)— Sojtioibhct 
OF  Wbiting— Chatie];.  Uobtoaob. 

Where  a  farmer  gave  a  dealer  a  combined 
crop  lien  and  chattel  mortgage  to  seenre  future 
advancea  of  aappllea  and  money,  and  thereafter 
orally  ordered  from  the  dealer  fertilizer  of  die 
value  of  more  than  $50,  which  he  refused  to  ac- 
c^t  when  shipped  to  him,  the  lien  and  mortgage 
was  not  a  sufficient  writiag  to  Batiofy  the  re- 
quirement of  the  aatnte  of  frauds  aa  to  the  sale 
of  fertilizer,  since  it  did  not  specify  the  kind, 
quantity,  or  price  of  the  supplies  to  be  furnished. 

[Ed.  Note^For  other  cases,  see  Frauds,  Sta^ 
ate  of.  Cent  Dig.  {  2S7;  Dee.  Dig.  |  UL*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County;  Ernest  Gary,  Judge. 

"To  be  officially  reported." 

Action  by  J.  H.  Blgby  against  David  Gay- 
mou.    Judgment  for  the  plaintiff,  and 
fendant  appeals.  Beversed. 

A.  Len  and  Charlton  Du  Bant,  both  <tf 
Manning,  for  ai^llant  Davis  &  Wdnbe^ 
of  Manning  for  reqHmdent. 

HYDBIOK,  J.  This  was  an  action  of 
claim  and  delivery  to  recover  the  possesdon 
of  c«taln  chattels,  which  plaintiff  claimed 
under  a  chattel  mortgage  given  bim  by  de- 
fendant on  January  19,  1911.  The  contract 
under  wMch  plaintiff  claimed  the  rl^t  to 
recover  was  a  combined  agricultoral  lien 
and  chattel  mortgage.  It  was  under  seal, 
and  was  duly  executed  by  both  parties.  It 
recited  that  Gaymon  desired  Blgby  to  make 
advances  during  the  year  to  enable  bim  to 
make  a  crop ;  that  such  advances  were  to  be 
made  from  time  to  time  during  the  year, 
and  the  amount  and  Und  tbe;«of,  whether  In 
money  or  supplies,  or  both,  were  to  be  en- 
tirely at  the  option  of  Blgby;  that  they 
should  not  exceed  |16i.B0 ;  that  tite  amoaot 
should  become  due  on  Octobw  1,  1911;  and 
that  Gaymon  should  use  tiiem  to  make  tbe 
crop.  The  Instrument  expressed  that  It  was 
given  '*to  secure  the  payment  of  all  each 
sums  of  money"  aa  Gaymon  "may  owe"  Big- 
bs  "for  advances  made  dmdng  Ow  rear  un- 
der the  terms  set  forth," 

At  the  time  the  paper  was  exednted  Gay- 
mon owed  Blgbr  noOilns.  On  tiie  day  that  it 
was  executed,  and  after  It  was  executed, 
Gaymon  told  Blgby  he  wanted  three  tons  of 
guano  and  eight  sacks  of  soda,  ot  tiie  value 
q£  $1^JS0.  and  $16  worth  Ot  other  BUp- 
pUea.  Blgby  put  this  down  <m  his  books; 
but  tbB  entiT  was  not  signed  by  Gaymon. 
About  the  iBt  of  Ifiarch  Blgby  ordered  the 
fertiliser  shipped  from  Charleston  to  Sil- 
ver, Gaymon's  nearest  statltm.  In  a  car  con- 
signed to  Blgby.  For  alleged  reasons  which 
need  not  be  mentioned,  Gaymon  revised  to 
accept  or  receive  the  fertilizer,  or  any  part 
thereof,  and  never  got  any  supplies  from  Blg- 
by at  all.    Under  the  instructions  of  the 
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coarC  plaintiff  had  a  vercUct  and  Judgment 
for  tbe  property. 

Tbe  sole  question  presented  by  the  appeal 
Is  whether  plalntflTs  account  for  the  fer- 
tilizer was  within  the  statute  of  frauds, 
widciL  was  set  up  as  a  defense.  We  think  it 
was.  Leaving  oat  of  considmtlon,  for  the 
moment  the  writtoi  agreement,  the  con- 
tract for  the  sale  of  the  fertUlxer  was  clear- 
ly within  tbe  statute.  The  question  for  see- 
ondat7  oon^deratlon,  then,  Is  whether  the 
wiltteit  f^reeDoent  waa  sofSdent  to  take  the 
sale  out  of  tba  statute,  for  that  tiie  only 
ground  upon  which  it  la  contended  that  tbe 
■ale  Is  not  within,  tbe  ctatnta  We  do  not 
see  bow  tlie  agreement  can  allowed  to 
bare  that  effect,  because  tbe  rule  is  well 
settled  that  a  writing  Is  not  sufficient  to 
take  a  sale  out  of  statntet  unless  it  con- 
tains all  the  essential  elements  of  the  con- 
tract LonlSTllle  Go.  t.  Lortck,  28  8.  0.  683, 
88.B.8,aL.B.A.  212.  Here  the  writing 
does  not  specify  the  kind,  or  quality,  or  quan- 
tity, or  the  price  of  the  advances  to  be  niad& 
Therefore  it  was  incumbent  on  iJUdntlfl  to 
prove  each  sale  made  to  the  defendant  un- 
der tbe  contract  If  he  had  advuiced  siq>- 
plies  in  items  under  fSO  in  value,  be  would 
have  had  to  prove  each  item  of  tiie  account 
according  to  the  rules  of  evidence,  Just  as  if 
the  written  contract  had  not  been  made.  So, 
when  he  undertook  to  prove  the  iton  in  ques- 
tion, it  was  Incumbent  upon  him  to  do  so  ac- 
cording to  law  and  the  rules  of  evidence; 
but  he  was  met  In  tb»  attempt  by  the  stat- 
ute^ which  says  that  as  to  this  Item  the  con- 
tract was  not  good,  because  no  note  or  mem- 
orandum in  writing  of  the  ba^aln  was 
made  and  signed  by  tbe  party  to  be  charged 
by  the  contract  Smith  v.  Evans,  S6  S.  C. 
60,  16  8.  E.  344. 

Beqiondent  relies  upon  certain  remarks  of 
the  court  in  McNeill  v.  Gonyers,  80  S.  C. 
671,  61  S.  B.  1068,  In  which  plaintiff  was  al- 
lowed to  recover  property  sued  for  under  a 
similar  contract  In  that  case,  however,  tbe 
whole  amount  advanced  was  only  $26J2S,  and 
there  was  no  Ol^te  as  to  the  account,  the 
items  of  which  had  been  accepted  and  re- 
c^Ted  by  tbe  defendant  Therefore  the  ap- 
pllcatl<m  of  tbe  statute  of  frauds  was  not  an 
issue  In  that  case. 

Reversed. 

GARY,  a  and  WATTS  and  FBA8ER, 
33^  concur. 


(96  a.  C.  22) 
SILTEBTHORNE  t.  BARNWELL  LUM- 
BER GO.  et  al. 
(Snpreme  Court  of  Soath  Carolina.    Oct  16, 
1913.) 

1.  ConPoa&Tions  (S  284*)  —  Pbofbbtt  —  Pos- 

8E8SI01T— MAirAOSKENT. 

Since  In  general  a  corporation  Is  entitled 
to  poMeflsiOD  and  manageineDt  of  its  property 
and  hnstneBS,  where  plaintiff  claimed  to  be  en- 


titled to  the  position  of  superintendent  and  gea- 
eral  manager  of  defendant  corporation,  and 
that  he  had  been  unlawfally  deprived  of  his 
position  by  the  officers  of  the  company,  the  bur- 
den was  on  him  to  show  it 

[Ed.  Note.— For  other  eases.  Me  Gorporation^ 
Cent  Dig.  SS  1196, 1190, 1108-1205. 1207-1236; 
Dec  Dig.  S  284.*] 

2.  Appsai.  and  Eaaoa  (S  456*)— IirjTmonoH 

PSNOINQ  APPIAL— RlG-HT  TO  1 88 UK. 

A  Jnstlce  of  the  Sapreme  Gonrt  has  juris- 
diction to  grant  an  injunction  to  award  appel- 
lant temporary  relief  pending  appeal ;  but  the 
power  will  act  be  ezercieed  onlesB  the  appel- 
lant's right  ia  beyond  reasonable  question. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2215 ;  Dec.  Dig.  \  456.*] 

&  Appeal  and  Ebbor  (S  456*)— Emcr  o» 
Appkal— Tbupobabx  Injunction  Pxhdiho 
Appeai.  .  . 

Comparative  Injury  should  be  considered 
in  determining  an  application  to  a  single  jos- 
tice  of  tlie  Supreme  Court  for  a  temporary  in- 
junction restraining  a  corporation  from  remov- 
ing appellant  from  his  office  as  general  mana- 
ger pending  appeaL 

[Od.  Noter-For  other  cues,  see  AppMl  and 
Biror,  Cent  Dig.  f  2216;  Dec  Dig.  1  486.*] 

Action  by  Albert  B.  SUvertbome  against 
the  Barnwell  Lumber  Company  and  otber& 
On  motion  before  a  judge  of  the  Supreme 
Court  for  a  temporary  Injuhctlon  pending 
appeaL  Denied. 

J.  B.  Davia  and  R  A.  Ellis,  both  of  Barn- 
well, and  Hendersons,  of  Aiken,  for  appel- 
lant J.  O.  Patterson,  Jr.,  and  John  G.  Hay, 
both  of  Barnwell,  and  W.  A-  Holman,  of 
Charleston,  for  respondents. 

FRASEB,  J.  This  Is  an  action  for  in- 
junction. Judge  Bowman  Issued  a  mle  to 
show  cause  why  a  temporary  Injunction 
should  not  Issue,  and  made  the  rule  return- 
able before  Judge  Gage.  Judge  Gage  refus- 
ed the  InjuncUou.  PlalntitE  appealed,  and 
moved  before  me  for  a  temporary  Injunction 
pending  the  appeaL 

Plaintiff  claims  to  be  entitled  to  the  posi- 
tion of  superintendent  and  general  manager 
of  the  defendant  the  Barnwell  Lumber  Com- 
pany, respondent,  and  that  he  has  been  un- 
lawfully deprived  of  his  position  by  the  offi- 
cers of  the  company. 

[1]  As  a  general  proposition,  a  person  or 
corporation  Is  entitled  to  the  possession  and 
management  of  Its  property  and  business, 
and,  if  the  appellant  la  entitled  to  the  pos- 
session and  management,  the  burden  Is  on 
bim  to  show  It 

[2]  A  justice  of  this  court  has  the  power 
to  make  the  order  of  Injunction;  but  It 
ought  not  to  be  exercised  unless  the  right 
of  the  appellant  Is  very  clear  and  beyond 
reasonable  question.  I  cannot  say  that  tbe 
appellant's  right  Is  clear  and  beyond  rea- 
sonable question.  It  Is  true  the  appellant 
appears  to  have  an  Interest  In  certain  stock 
of  tbe  company,  but  what  that  Interest  Is 
does  not  appear;  but,  even  If  the  appellant 
was  the  sole  owner  of  the  stock,  this  pro- 
ceeding is  not  based  upon  his  rl^t  as  a 


Is  rigtit 
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stcxAibolder,  but  apon  hla  righta  aa  tax  in- 
dlTidual  under  t&e  contracts  set  op  In  Ida 
complaint.  The  respondent  denies  the  ap- 
pellant's Tights  nnder  these  contracts.  The 
qaesttons  ot  right  nnder  these  contracts  are 
not  BO  clear  aa  to  warrant  a  single  Justice 
of  this  conrt  In  practicallr  reversing  the 
Judgment  of  the  circuit  Judge. 

[I]  OomparatlTe  injury  should  be  consid- 
ered In  a  case  of  this  sort  If  this  court 
abonld  hold  that  Jndge  Gage  Is  in  error,  the 
appellant's  Indlvldnal  loss  may  be  compara- 
tlrely  small.  If  this  court  shonld  hold  that 
Judge  Gage  la  not  in  error,  then,  under  the 
great  powers  claimed  by  the  appellant,  the 
respondent's  loss  may  be  very  great 

It  Is  therefore  ordered  that  the  motion  for 
temporary  injunction  be  and  the  same  la  re- 
toaed. 


(96  N.  a  4») 

STRICKLAND  T.  STRICKLAND  et  aL 

(Supreme  Court  of  South  Carolina.  Oct  6, 
1913.) 

L  Appeal  aku  Bbbob  a  42S*>— Nonoc  ov 
AppSAir-TnoE  roR  Skbvici. 

Where  a  judgment  was  filed  after  adjoorn- 
ment  for  the  term,  and  no  notice  thereof  was 
given  to  the  unsuccessful  party,  a  notice  of  ap- 
peal served  by  bis  attorney  11  days  after  the 
filing  of  the  Judgment  was  in  time  uuder  Code 
Civ.  Proc.  1912,  §  384.  giving  parties  10  days 
after  the  ^rvice  upon  them  of  notice  of  Judg- 
ment entered  in  vacation  in  which  to  serve  no- 
tice of  intention  to  appeaL 

[Ed.  Note.— For  other  cases,  tee  Appeal  and 
^^r^  Cent  Dig.  ||  2165-2161;  DecTDig.  f 

2.  Pabtnebship  (I  279*)  —  Betibbuent  or 
Pabtmkb— Assumption  or  Obligations  bt 
Othke  Pabtnbbs— BrrsoT  Upon  Ubeditobs 
—AcnoK— Venue. 

Where  a  partnership  composed  of  three 
individuals,  which  had  contracted  a  debt,  was 
dissolved  prior  to  the  institution  of  suit  upon 
the  debt,  and  it  was  agreed  that  two  of  the 
partners  should  assome  the  debts  of  the  part- 
nership, that  agreement  did  not  afFect  the  rights 
of  the  creditor  to  hold  the,  retiring  partner; 
and  therefore  a  Justice  in  the  county  where  the 
retiring  partner  resided  had  Jurisdiction  of  an 
action  against  all  three  for  the  amount  of  the 
debt 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  §}  636,  637 ;  Dec.  Dig.  S  279.*] 

Appeal  from  Common  Pleas  Clrcnlt  Court 
of  Colleton  County ;  B.  W.  Memmlnger, 
Judge. 

Action  by  J.  F.  Strlc^nd  against  W.  W. 
StricUand  and  others,  formerly  copartners 
doing  buslnem  as  the  Fairfax  Furniture  Com- 
pany. Judgment  for  the  defendants^  and 
plaintlfC  appeals.  Reversed. 

Padgett,  Lemacks  &  Hooter,  of  Walter- 
boro,  ft>r  antellant  J.  Bf.  Z^tterson,  of  Al- 
lendale, for  respondents. 

HYDRICK,  J.  [1,  li  The  respondents  moved 
to  dismiss  this  appeal  on  the  ground  that 
the  notice  of  appeal  was  not  served  within 
the  time  required  by  law.   FVom  the  affida- 


vits w«  gather  dieae  facts:  The  oanae  wu 
heard  In  term  time,  but  the  conrt  reserved 
its  decision,  and  it  waa  filed  after  the  court 
had  adjourned  for  the  term,  on  Jnly  12, 
1912.  On  July  23,  1912,  notice  of  ai^>eal  waa 
served  on  respondents'  attorney  by  J.  Henry 
Johnson,  Esq.,  who  makes  afBdavlt  tttat  he 
delivered  to  him  and  left  with  him  a  copy 
thereof.  As  the  parties  have  10  days  aitet 
the  service  upon  them  of  written  notice  of 
the  flUng  of  orders,  decrees,  or  Judgments 
granted  or  rendered  at  chambers  or  'filed  Id 
vacation  (see  Code  of  Procedure  1912,  |  384, 
and  cases  dted  In  the  note,  and  O'Bonke  v. 
Paint  Co.,  91  S.  O.  403,  74  S.  E.  930},  and  as 
no  such  notice  had  been  given  to  appellant's 
attorneys  at  that  time,  the  service  of  notice 
of  intention  to  appeal  on  July  23d  was  Id 
time,  although  It  was  more  than  10  days 
from  the  filing  of  the  Judgment  This  makes 
it  unnecessary  to  pass  upon  the  validity  of 
the  service  made  by  the  sheriff,  npon  which 
appellant  also  relies.  The  motion  to  dismiss 
the  appeal  is  therefore  refused.  Plaintiff 
brought  this  action  in  the  conrt  of  a  magis- 
trate for  Colleton  county  against  the  defend- 
ants named  In  the  caption,  as  partners  doing 
business  under  the  name  of  the  Fairfax  Far- 
nlture  Company.  At  the  time  of  the  com- 
mencement of  the  action,  the  defendant  W.  W. 
Strickland  waa  a  resident  of  Colleton  coun- 
ty. The  other  defendants  resided  In  Bam- 
well  county.  In  January,  1911,  when  the  con- 
tract sued  on  was  made,  the  defendants  were 
all  members  of  the  firm.  Tber^fter,  in  Aa- 
gust,  1911,  and  before  the  commencement  of 
the  action,  the  defendant  Strickland  sold  his 
interest  in  the  partnership  to  the  other  de- 
fendants, who  assumed  the  debts  of  the  con- 
cern. On  the  call  of  the  case  for  trial  in 
the  magistrate's  court  the  Thomas  d^end- 
anta  interposed  an  objection  to  the  Juris- 
diction of  the  court  supported  by  an  affida- 
vit on  the  ground  that  at  the  time  the  ac- 
tion was  commenced,  both  members  of  the 
firm  were  residents  of  Barnwell  county-  The 
magistrate  overmled  the  objection,  and  al- 
lowed  plalnllCf  to  amend  his  summons  and 
complaint  by  charging  the  defendants  aa 
"formerly  partnras,"  etc.  The  Thomas  de- 
fenduits  then  moved  to  strike  the  name  of 
W.  W.  Strickland  from  the  record  as  a 
party  defendant  on  the  ground  Oiat  ha  was 
not  a  member  of  the  flzm.  That  motlim  was 
refused.  The  plaintUf  proved  the  fiicta  above 
stated.  ISm  magiat^te  rendwed  Judgment 
against  the  Thomas  defendants  only,  bolffing 
that  the  testimony  showed  that  as  between 
them  and  the  defendant  Strickland,  they  had 
assumed  the  debts  of  the  firm.  The  Tbomu 
defendants  alone  appealed. 

The  dnndt  court  reversed  the  Judgment  on 
the  ground  that  the  magistrate  In  Colleton 
county  bad  no  Jurisdiction  of  the  defendants 
against  whom  the  Judgment  Was  rendered, 
because  they  were  residents  of  Barnwell 
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counts'.  The  court  held  that,  aa  there  were 
several  defendaots,  the  maistBtrate  would 
have  had  Jarladictlon  if  one  of  the  real  de- 
fendants in  Interest  had  been  a  resident  of 
Colleton  county ;  but  that,  as  the  defendant 
Strickland  was  not  a  real  party  In  Interest, 
because  the  other  defendants  had  assumed 
the  firm  debts,  the  court  could  not  acquire 
jurisdiction  of  the  others  by  malting  him  a 
party  defendant  In  this  the  court  erred. 
The  assumption  of  the  firm  debts  by  the 
Thomases  was  an  agreement  only  between 
them  and  the  defendant  W.  W.  Strickland. 
There  was  no  testimony  that  the  plaintiff 
was  a  party  to  It,  or  that  be  acquiesced  In  it 
Therefore  it  could  not  hare  affected  the  lia- 
bility of  the  defendant  Strickland  to  the 
plaintiff.  Bis  liabUlty  to  the  plaintiff  was 
fixed  when  the  contract  was  made,  and  noth- 
ing which  the  members  of  the  firm  did  among 
themselves  after  that  time  could  have  af- 
fected It  without  his  consent  Therefore  he 
was  properly  made  a  party  defendant,  and, 
as  one  of  the  proper  parties  defendant  was  a 
resident  of  Ck)lleton  county,  the  magistrate 
of  that  county  bad  Jurisdiction  of  all  the  de- 
fendants, under  the  authority  of  section  174 
of  the  Code  of  Procedure  of  1912,  which  pro- 
vides that,  if  there  is  more  than  one  defend- 
ant the  action  may  be  tried  In  any  county 
in  which  one  or  more  of  the  defendants  re- 
side, at  the  time  of  the  couimencement  there- 
of. In  such  cases,  when  the  court  has  prop- 
erly acquired  Jurisdiction  of  the  parties,  the 
rendition  of  a  Judgment  in  favor  of  the  party 
wh<we  residence  in  tbe  county  of  trial  gave 
the  court  Jurisdiction  of  the  other  defendants 
could  not  have  the  effect  of  ousting  the  Ju- 
risdiction. 
Beversed. 


GARY,  a  J. 
JJ.,  concor. 


and  WATTS  and  FBASBB, 


(»  8.  C.  U 

WYNNE  V.  SEABOARD  AIR  LIMB  RT. 

(Supreme  Court  of  South  Can^na.    Oct  6, 

1913.) 

2.  CoNsnruTioNAi.  Law  (|  126«>— Wages— 
Payment  to  Dischaboed  EwpLOTfi— Stat- 
utes—Valid  rrr. 

Under  Const.  1868,  art.  12,  {  I,  and  Conat. 
189ri,  art  9,  8  2,  conferrins  on  the  Le^elature 
tbe  right  to  alter  or  repeal  all  charters  of  in- 
corporation, and  article  9,  {  8,  forbidding  for- 
eign corporations  to  conatroct,  operate,  or  lease 
railroads  within  the  state,  Oiv.  Code  1912,  i 
3812,  providing  that,  when  a  corporation  Bhali 
discharge  a  laborer  whose  wages  are  paid 
monthly  or  weekly  on  a  fixed  da;  beyond  the 
end  of  tbe  taonth  or  week  in  which  the  labor 
is  performed,  the  wages  earned  np  to  the  time 
of  discharge  shall  become  Immediately  due  and 
payable,  and,  if  not  paid  within  24  hours  after 
dpmand,  the  corporatiai  shall  be  subject  to  pen- 
alty of  $6  ft  day,  was  SDStalnable  as  an  amend- 
ment of  the  corporate  charter  of  defendant  rail- 
road company. 

[Bd.  Note.— For  other  cases,  aee  Constitntlon- 
al  I^w,  Cent  Dig.  SS  325,  366-369 ;  Dec  Dig. 
I  126  .•] 


2.  CoKsrrrtjnoKAL  Law  (||  288,  276,  276*)— 
Mastee  and  Seevant  (I  69*)— Patmbbt  or 
Wages— EiicPZATA— Tub— PoucB  Powoa— 
Dux  PaocEss  OF  Law— Equai.  PBommos 
or  Laws— Wbittss  Contract. 

Civ.  Code  1812,  i  3812,  was  also  sustain' 
able  as  a  proper  ezerclae  of  police  power,  and 
waa  not  therefore  onconstitatlonal  aa  deprlTing 
the  corporations  of  their  property  without  doe 
process  of  Law,  or  denying  to  them  the  equal 
protection  of  the  laws  and  liberty  of  contract 
l^d.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  M  688-690,  695,  70&-T0S, 
830,  835,  843-846;  Dec.  Dig.  U  238.  276,  276;* 
Master  aod  Servant  Cent  Dig.  f  1  78-81 ;  Dec. 
Dig.  8  69.*] 

3.  Masteb  and  Servant  J  83*)— Dibohabgsd 
EupLOYt  —  Waobs  —  Patment  —  Tm  — 

STATtTTRS— CONSTBUCnoN. 

Civ.  Code  1912,  8  3812,  requiring  corpora- 
tions to  pay  wages  earned  by  discharged  em- 
ployte  within  24  hours  after  demand  on  pain 
of  a  penalty,  does  not  apply  to  a  failure  to  pay 
because  the  demand  is  not  a  just  debt,  or  when 
the  discharged  laborer  after  demanding  pay- 
ment prevents  compliance  by  his  own  conduct 
nor  does  it  deny  or  preclade  the  right  of  the 
corporation  to  interpose  any  valid  eounterclaim 
or  defense  to  tbe  claim  of  snch  laborer,  under 
coercion  of  the  penalty  so  imposed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  78-81 ;  Dec.  Dig.  8  83.'] 

Appeal  from  Common  Pleas  Olieult  Court 
of  Richland  County;  T.  S.  Smse,  Judge. 

"To  be  offldaUy  r^rted." 

Action  by  A.  W.  Wynne  agaln^  the  Sea- 
board Air  Line  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  aiQieals. 
Afflimed. 

I^ea  ft  I^lea,  4^  Colombia,  for  appellant 
Rembwt  &  Hont^th,  of  GolnmUa,  foi  le- 
spondoit. 

HI<DRIOK,  J.  Plaintiff  recovered  judg- 
ment against  defendant  in  the  court  of  a 
maglslzate  fOr  $1.^  wages  due  him  by  de- 
fendant at  the  time  he  was  dlsdiai^ed  from 
the  service  of  defendant  and  $96  the  accumu- 
lated dally  penalty  of  $5  per  day  for  every 
day's  delay  In  payment  of  hla  said  wages, 
after  demand  therefor,  as  allowed  by  section 
3£12  of  the  ClTlI  Code  of  1912,  which  reaOa 
as  follows:  "When  any  corporation  carry- 
ing on  any  business  In  this  state  In  which 
laborera^are  employed,  whose  wages,  under 
the  business  rule  or  custom  of  snch  corpora- 
tion, are  paid  monthly  or  weekly  on  a  fixed 
day  beyond  the  end  of  the  month  or  week 
in  which  the  labor  Is  performed,  shall  dis- 
charge any  such  laborer,  the  wages  whldi 
have  been  earned  by  snch  discharged  laborer 
shall  become  Immediately  due  and  payable. 
And  if  not  so  paid,  then  such  laborer  shall 
recover  In  addition  thereto,  a  penalty  of  five 
dollars  per  day  for  every  day  after  twenty- 
four  hours  until  such  wages  are  paid,  to  be 
recovered  in  any  court  of  competent  Juris- 
diction, in  the  same  action  with  the  wages, 
or  in  a  separate  action:  Provided,  such  de- 
mand has  been  made  upon  tbe  paymaster 
or  other  paying  ofllcer."  From  the  judg- 
ment of  the  drcuit  court,  aflBrming  the 
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maglstrate'B  Judgment,  tbe  defendant  ap- 
pealed to  this  court,  on  tbe  ground  that  the 
statute  above  quoted  1b  uneonBtltutlonal  and 
Told,  because  it  deprives  defendant  of  Its 
property  without  due  process  of  law,  and 
denies  to  It  tbe  equal  protection  of  the  laws 
and  the  liberty  of  contract 

These  constitutional  guarantees  have  been 
so  frequently  and  so  fully  considered  and 
discussed  In  this  court  and  in  the  Supreme 
Court  of  the  United  States  that  we  shall 
content  ourselves  in  the.  present  case  with 
tbe  citation  of  only  a  few  of  the  cases  upon 
the  authority  of  which  the  validity  of  tbe  sta^ 
ute  must  be  affirmed. 

[1]  In  tbe  case  of  St  Louis,  etc.,  Ry.  Go. 
V.  Paul,  173  U.  S.  402,  19  Sup.  Ct  419,  43  L. 
Ed.  746.  tbe  decision  of  the  Supreme  Court 
of  tbe  state  of  Arkansas,  sustaining  a  similar 
statute  against  the  same  grounds  of  attack 
as  here  Invoked,  was  affirmed.  Except  in 
unimportant  details,  that  case  cannot  be 
distlnguisbed  from  this.  The  Supreme  Court 
of  Arkansas  rested  Its  decision  principally 
upon  the  ground  that  the  statute  as  applied 
to  corporations  was  a  valid  ez^clse  of  the 
right  "to  alter,  revoke,  or  annul  any  charts 
of  Incorporation,"  which  had  been  reserved 
by  the  state  Constitution.  Tbe  validity  of 
section  3812,  supra,  may  be  affirmed  upon 
the  same  ground,  because  both  in  the  Con- 
Btltntton  of  1868  (article  12,  S  1)  and  In  that 
of  1895  (arUcle  9.  |  2)  the  rlgbt  to  alter  or 
repeal  all  charters  of  Incorporation  was  ex- 
pressly reserved,  and  by  section  8  of  article 

0  foreign  cori>orattons  are  not  allowed  to 
build,  operate,  or  lease  any  railroad  In  this 
state.  So  that  defendant's  charter  must  be 
subject  to  the  pown  Reerred  to  alter  or 
repeal  It 

[2]  Tbere  can  be  no  doubt  that  such  legis- 
lation may  also  be  sustained  under  the  power 
of  the  state  to  legislate  for  the  common  good 
— commonly  called  the  police  power.  Clblca- 
go,  etc.,  R.  Co.  V.  McGulre.  219  U.  S.  549. 
31  Sup.  Ct.  259.  56  L.  Ed.  328;  Johnson 
Spartan  Mills,  68  8.  a  888,  47  S.  XL  696, 

1  Ann.  Cas.  409. 

We  determine  the  validity  of  tbe  statute 
as  applied  to  the  foots  of  the  case  presented 
by  the  record,  which  is  that  of  a  corpora- 
tion having  discharged  one  of  its  laborers 
to  whom  it  was  indebted  In  tbe  sum  of  $1.93 
for  wages  which  be  had  earned,  and  having 
refused,  after  demand,  to  pay  his  wages, 
without  any  reason  or  excuse,  except  that 
which  apiwars  only  in  the  argument  of  Its 
counsel,  to  wit,  that  by  custom  or  contract, 
express  or  Implied,  his  wages  were  not  due 
until  defendant's  next  regular  pay  day. 
Therefore  we  are  not  concerned  In  this  case 
witb  possible  combinations  of  drcumstances 
in  whlcb  the  statute-  might  work  Inconven- 
ience or  even  hardship. 

[3]  We  say,  however,  that  giving  the  stat- 
ute a  reasonable  con8tru<^on,  the  Intention 
is  not  to  be  gathered  from  It  that  the  cor- 


poration employer  shall  be  penalized  fbr 
the  failure  to  pay  what  is  not  a  Just  debt 
nor  for  tbe  failure  to  pay,  when  the  dis- 
charged laborer,  after  demanding  payment 
prevents  compliance  with  the  demand  by  hli 
own  conduct,  nor  to  deny  or  preclude  tbe 
right  of  the  corporation  to  Interpose  any 
valid  counterclaim  or  defense  to  tbe  claim 
of  such  laborer,  under  coercion  of  tbe  penalty 
thereby  Imposed. 

The  purpose  of  the  statute  is  to  prevent 
the  postponement  until  the  corporation's 
nest  regular  pay  day,  of  payment  of  tbe 
wages  which  a  discharged  laborer  baa  Atn- 
ed  at  the  time  of  bis  discbarge,  and  which  he 
would  be  entitled  to  sue  for  and  collect  im- 
mediately, but  for  tbe  rule  or  custom  of  the 
corporation  not  to  pay  except  on  its  regular 
pay  days,  and  the  express  or  Implied  agree- 
ment of  the  laborer  to  abide  that  rale  or 
custom.  The  Legislature  p^bably  consider- 
ed that  the  hardship  which  befalls  tbe  needy 
laborer  by  withholding  for  a  week,  or  two 
weeks,  or  a  month  the  wages  which  he  has 
earned  Is  far  greater  than  the  inconvenience 
to  the  corporation- whlcb  is  caused  by  re- 
quiring a  reasonably  prompt  settiement  with 
him,  so  that  be  can  use  the  money  which  he 
has  earned  in  an  effort  to  get  other  employ- 
ment, or  to  live  upon  until  be  can  get  other 
employment,  and  thereby  possibly  prevent 
him  and  his  family  from  becoming  a  burden 
upon  the  state.  Besides  this,  the  statnte 
tends  to  prevent  dlssatLsfactlcai  among  labor- 
ers, and  hence,  also,  t^ds  to  prevent  agita- 
tion and  strikes  among  them,  wblcb  la  a  mat- 
ter of  grave  publle  interest 

Afflnned. 


GARY,  a 
J  J«  ooncnr. 


and  WATTS,  and  VRASBR, 


96  &  a  m 

STATE  ex  rel.  BATES  et  aL  t.  PAT3XB- 
SEN.  County  Sup'r,  «t  aL 

(Swieme  Court  «t  South  Candinu   Oct  IS. 

1913.) 

L  IKJUNCTION  (I  KS7*)— Tempora«y  iHJtmo- 

TioN — Obdeb— AiaKDiaira. 

A  Judge,  after  making  an  order  fbr  tempo- 
rary injunction,  may  on  motion  amend  it  to  re- 
quire relators  to  give  a  Iwnd. 

[Ed.  Note.— For  other  cases,  aee  Injunctioii, 
Cent  Dig.  H  8^  842;  Dee.  Dig.  |  167.*] 

2.  iHJUNOTIOir  (1 .148*>— ttHFOBUT  THJUITO- 
TIOK— BOHD. 

A  bond  is  required,  under  the  statute,  ot 
relator!  to  whom  a  temporary  injunction  a 
granted  by  a  Judge  of  the  Supreme  Coort 

[Ed.  Note.— For  other  cases,  see  InjuBcUcai. 
Coit  Dig.  SI  S28-8S4;  Dec.  Dig.  |  148.*] 

On  motion  to  tmaoA  wder.  Granted. 
For  f  orm«r  opinion,  see  79  B.  B.  809. 

De  Bmhl  A  McLauchUn,  of  Columbia,  for 
petitioners.  Melton  &  Belser.  of  Colombia, 
for  respondents. 
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FRASBB,  J.  II.  Z}  Tbls  Is  a  motion  to 
amend  an  order  of  t^jmrary  Injunction  Is- 
sued  by  me  In  this  case.  The  motion  was 
made  to  require  tiie  relators  to  give  bond. 
Tbe  motion  was  made  on  the  mondng  of 
October  4th.  At  the  hearing  of  the  mo- 
tion for  Injunction,  my  recollection  Is  tbat 
nothing  was  said  about  the  bond;  and,  In- 
Bsmnch  as  the  state  was  practical^  a  party. 
It  did  nbt  occor  to  me  tbat  a  bond  would  be 
neceesai?.  On  tbe  hearing  on  this  motion, 
I  declined  to  hear  from  Messrs.  Melton  & 
Belser  and  stated  that,  as  then  advised,  a 
bond  was '  necessary,  but  gave  Mesara  De- 
Bmbl  ft  UcXauchlln  three  or  four  days  In 
which  to  furnish  me  with  authorities  to  the 
contrary.  It  appears  that  later  in  the  day  of 
tbe  4th  the  notice  of  aj^iMl  and  exce^ons 
were  served.  Tbe  anthorltles  furnished  me 
have  not  convinced  me  tbat  the  relators  are 
not  reanlred  to  give  bond,  and  I  am  satisfied 
that,  under  the  case  of  IiOrlck  ft  Lowrance 
V.  Motley,  60  8.  O.  m,  48  S.  &.  614,  I  have 
ButhorUgr  to  amend  the  order  taeretofore 
made  by  mew  It  seems  to  me  tbat  a  bond  Is 
required  under  the  statute. 

It  li  therefore  ordered  that  the  petmoners 
In  ttiis  action  do,  within  ten  days  from  the 
date  of  this  order,  enter  Into  the  under- 
taking required  by  law,  with  suffldent  sure- 
ty to  be  approved  by  the  deA  of  this  court, 
In  the  sum  of  f2,000  for  the  payment  of  such 
damages  as  the  respondente  may  sustain, 
not  exceeding  said  sum,  by  reas(m  of  the  tem- 
porary Injunction  heretofore  granted  in  this 
caiaw,  should  ,  tbe  court  finally  determine  that 
the  petltloneta  are  not  entitled  to  Injunc- 
tion. 

OS  Oa.  App.  8H) 

WARDLAW  T.  FREDERICK.    (No.  5,027.) 
(Court  of  Appeals  of  Georgia.   Oct  7,  1Q13.) 

1.  Pleading  (S  204*)— Deudbbeb— Plkadinq 
Good  in  Pabi^Anbwsb, 

Where  an  answer  is  demurred  to  on  the 
general  ground  that  the  allegations  thereof 
are  Irrelevant  and  ininffldent,  and  do  not  set 
□p  an7  matter  of  defense,  and  the  demnrrer 
fails  Bi>edfically  to  point  oat  in  what  particular 
they  are  irrelevant  and  insnffident,  and  It  ap- 
pears that  some  of  the  paragraphs  demnrred 
to  do  set  up  matters  wluch  are  relevant  and 
material.  In  testing  the  relevancy  and  saffiden- 
cy  of  matters  of  defense  thus  set  op,  Uie  facts 
alleged  in  all  the  paragraphs  will  be  considered 
together;  and,  if,  in  light  of  the  allegations 
embraced  in  au  the  paragraphs,  there  is  a  snf- 
fident  defense,  there  would  be  no  error  in  a 
judgment  overruling  the  demurrer.  Antognoll 
V.  Miller,  116  Ga.  621,  42  S.  E.  1006. 

[Ed.  Note.— For  oti^er  cases,  see  Pleading, 
Cent.  Dig.  H  486-490;  Dec.  1^.  {  204.*] 

2.  PxuDiiro  (i  208*)— DncDBBgn— PLCAniiro 
Good  in  Pakt— Arsweb. 

Where  a  paragraph  In  an  answer  contains 
both  relevant  and  irrelevant  matter.  It  will  be 

Surged  of  the  irrelevant  matter  on  spedal 
emnrrer  pointing  out  such  irrelevancy;  but  if 
the  demurrer  goes  to  the  paragraph  as  a  whole, 
without  spedfying  the  irrelevant  matter,  the 


demurrant  cannot  complain  tbat  the  entire  par- 
agraph of  the  answer  is  not  stricken.  South- 
ern Ry.  Co.  V.  Phillips,  186  Ga.  282,  71  S.  E. 
414. 

[Ed.  Note.^For  other  casw,  see  Pleading, 
Cent  Dig.  K  6ia-618;  Dee.  Dig.  1 20&*] 

8.  EXECDTOBS  AND  ADUIKISTBATOBS  <|  221*) 

—  Allowance  of  Claims  —  Disputed 
Claims— Aduisbibiutt  of  Evidence. 
It  was  erroneous  to  admit  in  evidence  tbe 
deed  from  tbe  defendant's  testator  to  the  plain- 
tiff. The  plaintiff  offered  evidence  In  support 
of  her  contention  that  at  the  date  of  the  death 
of  her  brother,  the  testator,  he  was  indebted  to 
her  In  tbe  amount  sued  for.    The  defendant 

E leaded  that  this  indebtedness,  it  it  ever  ex- 
ited, had  been  settled  by  a  conveyance  of  real 
estate  from  the  decedent  to  the  plaintiff.  The 
deed  introduced  in  evidence  redted  that  It  was 
based  upon  a  consideration  of  love  and  affec- 
tion and  $10.  There  was  no  evidence  to  aa- 
thorize  a  finding  tbat  this  deed  was  intended 
by  the  grantor  and  accepted  by  the  grantee  as 
a  settlement  and  satisfaction  of  the  debt  for 
which  tbe  plaintiff  sued.  In  tbe  absence  of 
some  evidence  of  this  character,  the  deed  ms 
wholly  irrelevant  to  any  Issue  on  trial  in  the 
case.  For  the  same  reason,  It  was  erroneons 
to  admit  the  prior  conveyances  showing  title  m 
the  decedent  to  the  same  property. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  »  901-903^, 
1858,  1861-1868,  18BB,  1866,  1871-1874,  1876; 
Doc/Dig.  I  221.*] 

4.  Executors  and  Administbatobs  (S  221*)— 
Allowance  of  Claims— Disputed  Claihs 
— Admissibilitt  of  Evidence. 
.  It  was  erroneous  to  admit  in  evidence  a 
written  agreement  between  the  plaintiff  and 
the  defendant  in  reference  to  certain  other 
matters  pending  between  them,  in  which  it  was 
redted  that  the  plaintiff  claimed  an  indebted- 
ness of  $1,750  without  interest,  and  that  noth- 
ing in  the  agreement  was  Intended  to  preju- 
dice this  claim.  The  agreement  was  irrele- 
vant to  any  issue  on  trial,  and  the  mere  recital 
therein  that  the  plaintiff  claimed  an  indebted- 
ness of  $1,750,  "without  interest"  did  not 
amount  to  an  agreement  not  to  demand  inter- 
est and  did  not  operate  as  an  estoppel  upon 
the  plaintiff  to  dabn  interest  on  the  udebted- 
nesa. 

[Ed.  Note.— For  other  cases,  see  Executors 


6.  New  Tbial  (|  68*)  —  Obodnds  —  Vebdiot 

contbabt  to  evidence. 

Plaintiff  having  proved  her  case  as  laid, 
and  there  being  no  evidence  whatever  introduced 
by  the  defendant  to  sustain  the  defense  relied 
upon,  a  verdict  for  tbe  plaintiff  was  demanded, 
and  uie  court  erred  in  not  setting  aside  the  ver- 
dict for  the  defendant  and  granting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  186-140;  Dec.  Dig.  I  6a*] 

Error  from  City  Court  of  Oolnmbna;  O. 
U.  Tigner,  Judge. 

Action  by  C  A  Wardlaw  against  N.  a 
Frederick,  as  executrix.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Be- 
versed. 

Hatcher  &  Hatcher,  of  Columbus,  for  plain- 
tiff in  error.  Henry  R.  Goetchlus  and  Wm. 
De  L.  Worsley,  both  of  Columbus,  for  defend- 
ant in  error. 

HXI/L,  G  J.  Judgment  reversed. 


^teotbsr  easts 
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JOHNSON  T.  STATE.    (No.  4,981.) 
(Oourt  of  Appeals  of  Georeia.    Oct  7,  1013.) 

(SvtUtbut  ly  the  Oourt.) 

1.  Hasteb  and  Servant  (S  67*)— Sbbvawt's 

BrbaCH  07  COHTBACT— BLBKBNTS  09  Ot- 
raNSB—BUBDEN  OF  PBOOT  —  PEMUMCTIV 

Evidenccl 

An  intent  to  defraad,  coexistent  with  the 
making  of  the  contract,  is  an  ever-essential  ele- 
ment of  the  offense  of  cheatinK  and  swindling, 
as  denounced  in  section  71S  of  tbe  Penal  Gode  of 
1910.  Under  the  provisions  of  section  716  of 
the  Penal  Gode,  failure  to  perform  services  con- 
tracted for  and  failure  to  return  money  advanc- 
ed upon  a  contract  of  service,  without  good  and 
sufficient  cause,  may  afford  presumptive  evi- 
dence that  the  fraudulent  intent  existed  at  the 
time  the  contract  was  made,  hot  either  the  per- 
formance of  the  services  or  the  repayment  of 
the  advancement  is  a  complete  defense,  and 
upon  the  trial  'of  one  charged  with  a  violation 
of  section  710,  it  is  incambeot  upon  the  prose- 
cution to  prove,  not  only  that  ue  services  as 
contracted  for  were  not  i>erformed,  bat  also  to 
eetablish  the  fact  that  the  advances,  with  inter- 
est thereon,  had  not  been  lepaid  at  or  before 
the  time  fixed  for  flie  commencement  of  the 
service. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  75 ;  Dec.  Dig.  S  fl7.*J 

2.  Master  and  Skbvant  (S  07*)— Cbiminai. 
Law  (I  308*)— Gheatiho  and  Swindung — 

BtJBDEN  OF  PbOOF— PbESUUFTION  07  INNO- 
CENCE. 

Where  one  is  charged  with  cheating  and 
swindling  In  violation  of  section  716  of  the 
Penal  Code  of  1910  the  burden  of  showing  that 
the  accused  had  no  good  cause  or  excuse  for  his 
follaie  to  perform  his  contract  or  to  repay  the 
advancement  is.  not  opon  the  defendant  as  mat- 
ter of  defense,  but  the  burden  rests  opon  the 
proaecation  in  the  establishment  of  an  essential 
element  of  the  state's  case  (to  wit,  the  existence 
of  frandnlent  intent)  to  prove  thooe  &cta  wbidi 
are  hy  the  statute  declared  to  be  necessary  to 
raise  the  presumption  of  an  intent  to  defraud, 
which  is  so  essential  an  ingredient  of  the  of- 
fense that  a  conviction  cannot  be  supported 
where  such  an  intent  is  not  proved  beyond  a 
reasooable  doubt  Proof  that  one  accused  of 
this  offense  failed  to  perform  the  services  con- 
tracted for,  or  to  repay  the  advances  which  sup- 
plied the  consideration  of  the  contract,  would 
be  rebutted  by  the  general  presumption  of  the 
defendant's  innocence,  because  the  existence  of 
a  fraudulent  intent  at  the  time  the  advances 
were  made  and  the  contract  was  entered  into 
must  be  proved,  and  yet  the  question  as  to  what 
was  the  real  intention  of  the  defendant  at  the 
time  of  making  the  contract,  to  say  the  least  of 
it,  would  be  on  open  one.  Indeed,  under  the 
well-established  rale  that  where  an  act  is  egual- 

S'  subject  to  two  constructions,  the  one  indlca- 
ve  of  the  guilt  of  the  actor  and  the  other  con- 
sistent with  his  innocence,  the  latter  must  be 
adopted  would  prevail. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  1  7B;  Deo.  Dig.  re7*; 
Griminil  Law,  Cent  JXg.  |  731 ;  Dee.  mg.  f 
808.*] 

3.  MASnot  AND  Sebvant  (8  67*)— Bbeach  or 
Contract— Gheatino  and  Swindling- 

BOFFICIENCT  OF  PbOOF. 

In  the  present  case  it  Is  uncontradicted 
that  the  failure  of  the  accused  to  comply  with 
his  contract  and  to  labor  for  the  prosecutor 
was  due  to  the  fact  that  be  was  already  under 
contract  of  service  with  apother  employer,  and 
the  testimony  that  the  defendant  immediately 
endeavored  to  get  his  employer  to  repay  the 


money  odvonrad  bj  the  proaecntor,  and  tiiat 
payment  was  promised,  but  postponed  by  this 
employer,  la  nndieputed.  The  state  failed  to 
show  that  the  accused  had  no  good  cause  or  ex- 
cuse for  not  repaying  the  advancement  and 
even  if  the  testimony  in  Nbalf  of  the  defend- 
ant upon  this  point  shonld  have  been  discredit- 
ed by  the  lower  court  the  conviction  of  Uie  de- 
fendant was  not  authorized.  The  fact  tiiat  the 
defendant  made  an  affidavit  which  was  alleged 
was  attached  to  the  contract  to  the  effect  that 
he  was  not  nnder  any  other  contract  of  sorvice 
at  the  time  of  the  advancement  made  for  him 
by  the  prosecutor,  might  subject  him  to  prose- 
cution for  false  swearing,  or  to  a  proaecation 
for  cheating  and  swindling  by  artful  means  and 
deceitful  practices,  under  the  provisions  of  aee- 
tion  719  of  the  Penal  Coda  of  1910.  but  proof 
of  making  this  affidavit,  and  in  the  at»euce  of 
proof  that  the  defendant  had  no  reason  for  not 
performing  his  contract  or  repaying  the  money. 
Is  not  a  snffident  substitute  for  proof  that  the 
subsequent  failure  to  perform  the  contract,  or 
repay  the  advancement,  was  wtthottt  tlie  good 
cause  required  by  law. 

[Ed.  Note.— For  otlier  cases,  see  Master  and 
Servant,  Gent  Dig.  |  75;  Dec.  Dig.  1  07.*] 

(Additional  ByVahut  hy  Bditoriat  Btaff.) 

4.  CBnaNAL  Law  (J  448*)— Evidence— Opin- 
ion. 

In  a  prosecution  for  cheating  ud  swind- 
ling in  violation  of  Pen.  Gode  1910,  |  71S.  a 
witness'  testimony  merely  that  defendant  "took 
an  affidavit"  should  have  been  excluded  as  opin- 
ionative.  where  he  tesdfied  to  no  facts  from 
which  the  court  could  determine  who  adminis- 
tered the  oath,  whether  It  was  lawful,  or  wheth- 
er defendant  was  conscious  that  the  oath  was 
being  administered  and  was  apprised  of  the 
contents  of  the  affidavit 

VBH.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1085-1039,  1041-1043, 1045, 
1048-1051 ;  Dec.  Dig.  S  448.*] 

Error  from  GIt7  Court  of  Dnblln;  3aa.  B. 

HiclcB,  Judge. 

Dave  Johnson  was  convicted  of  cheating 
and  swindling,  and  brlnga  error.  Reversed. 

Burch  ic  Burch  and  J.  O.  Howard,  all  of 
Dublin,  for  plaintUC  In  error.  Geo.  B.  Darla, 
SoL,  of  Dublin,  for  tbe  Stata 

RUSSELL,  J.  The  defendant  was  con- 
▼Icted  of  a  violation  of  section  716  of  the 
Penal  God&  Bis  motion  for  a  new  trial  waa 
ovemiled.  It  appears  from  tlie  record  that 
he  was  In  tiie  employ  of  <me  Burch,  aa  a 
creeper  or  &rm  laborer  upon  Bnrcfa*8  farm. 
He  waa  Indebted  to  a  mercantile  estabUsh- 
meat  In  the  dty  of  I>ablln,  known  aa  tbe 
"Four  Seasons,"  of  which  a  Mr.  Aman  waa 
manager.  To  secure  the  payment  of  this  tn- 
debtednesa  be  executed  a  ountsase  on  a 
certain  cow  and  on  bis  crop  then  growing. 
Upon  his  failure  to  pay  this  debt  and  the 
failure  of  the  levying  officer  to  find  inroperty 
upon  which  to  levy,  the  defendant  was  arrest- 
ed and  placed  in  Jail.  At  the  Jail  he  waa 
visited  bs  Mr.  Carter,  the  prosecatw  ia  the 
present  case,  and  Mr  Carter's  son,  and  after 
some  conversation  be  waa  taken,  at  the  in- 
stance of  Mr.  Aman,  to  the  office  of  the 
solicitor  of  tbe  city  court  (who  was  also 
Mr.  Carter's  personal  attorney).   There  the 
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young  Mr.  Garter,  as  agent  tor  bis  father, 
negotiated  with  the  defendant  and  agreed  to 
pay  the  defendant's  indebtedness  to  the  Four 
Seasons,  upon  the  payment  of  which  the 
defendant  would  be  discharged  from  jail, 
and  thereopon  Mr.  Davis,  the  attorney,  pre- 
iwred  a  contract  by  the  terms  of  which  the 
defendant  agreed  to  work  for  six  months 
for  Mr.  Carter,  in  consideration  of  the  ad- 
vance of  $31.  The  record  does  not  show 
whether  the  warrant  sworn  out  upon  the 
mortgage  of  the  Four  Seasons  was  dismissed 
or  not.  bat  the  defendant  was  discharged 
from  Jail  upon  his  promise  to  return  in  a  day 
or  two  and  enter  upon  his  service  of  employ- 
ment with  Mr.  Carter.  Mr  Davis  testified: 
"This  negro  asked  Mr.  Garter  to  let  him  go 
down  to  Gadwell  and  get  him  some  clothing, 
and  said  he  would  meet  him  back  here  Mon- 
day morning.  I  added  an  oath  to  the  con- 
tract, where  he  swore  he  was  not  under  con- 
tract with  any  one  else."  When  the  defend- 
ant reached  Mr.  Burch's,  to  get  his  clothes, 
according  to  the  undisputed  testimony  of 
Mr.  Burch,  he  told  Mr.  Burch  that  he  owed 
Mr.  Carter.  Mr  Burch  testified:  "I  told 
him  that  I  would  pay  it  whenever  he  worked 
enough."  The  defendant  had  traded  with 
Mr.  Burch  to  make  a  crop,  and  the  payment 
was  made  by  Mr.  Carter  before  the  expira- 
tion of  the  defendant's  con^ct  with  Mr. 
Burch.  The  state  proved  the  contract  snb- 
stantlally  as  set  forth  in  the  accusation,  and 
that  loas  and  damage  had.  accrued  to  the 
prosecutor  aa  alleged;  that  no  serrlce  had 
been  perfumed  under  the  ctmtract,  nor  had 
the  money  advanced  been  tendered  to  be 
repaid.  There  was  no  evidence  whatever 
which  tended  to  aihow  why  the  defoidant  did 
not  perform  his  contract  other  than  offered 
by  himself  In  the  testimony  of  ISx.  Burch, 
nor  did  the  state  establish  that  the  failure 
of  the  accused  to  rqtay  the  advance  was 
without  cause.  The  evidence  ot  Mr.  Burch, 
to  the  effect  that  at  the  time  Mr.  Garter  ad- 
vanced the  V81  the  defendant  was  hound  by 
a  substedng  contqtct  of  employment  to  him- 
self, waa  undisputed,  as  ia  the  tect  that  as 
MMm  08  the  negro  could  get  to  Mr.  Burch's 
after  Us  release  from  jail,  he  endeavored  to 
Induce  Mr.  Burch  to  repay  Mr.  Carter  the 
advancement  made  by  the  latter,  and  that 
his  failure  to  comply  with  his  contract  was 
due  to  the  fact  that  Mr.  Burch  would  not 
consent  for  him  to  leave.  Furthermore  Mr. 
Burch  had  promised  the  defendant  that  be 
would  re[>ay  the  advancement  when  he  made 
his  crop. 

[3, 4]  The  single  question  in  the  case  is 
whether  the  proof  of  fraudulent  Intent  upon 
the  part  of  the  defendant  at  the  time  that 
he  procured  the  advance  is  suffident  to  com- 
ply with  the  requirements  of  section  715  of 
the  Penal  Code,  under  which  the  defendant 
stood  charged.  It  Is  not  necessary  to  refer 
to  those  portions  of  the  record  In  which  the 
testimony  is  in  coufllcL    We  consider  the 


judgment  of  the  lower  court  as  based  upon 
the  superior  credibility  of  the  testimony  in 
behalf  of  the  state,  which  he  was  authorized, 
in  his  discretion,  to  attribute  to  It  We  dls- 
r^rd  the  contention  of  the  plaintiff  in  er- 
ror that  the  contract  was  induced  by  duress, 
and  the  further  insistence  that  the  payment 
to  the  Four  Seasons  was  the  act  of  Mr. 
carter,  and  not  the  free  and  voluntary  act 
of  the  defendant ;  in  other  words,  that  the 
advancement  was  suggested  by  the  prose- 
cutor instead  of  being  solicited  and  request- 
ed by  the  accused.  We  consider  the  case 
upon  the  theory,  very  evidently  adopted  by 
the  trial  judge,  that  the  defendant,  being 
desirous  of  being  released  from  Jail,  prom- 
ised the  would-be  employer  that  if  he  would 
advance  for  him  a  certain  sum  of  money,  in 
which  the  prospective  employer  had  no  in- 
terest, he  would  porform  certain  definite 
servlcee  for  him  for  a  fixed  and  definite 
time,  and  that  thereafter  he  failed  to  pw- 
form  these  services  or  to  refund  the  money 
thus  advanced.  For  reasons  which  will  be 
hereafter  stated,  the  fact  that  the  defendant 
took  an  oath  at  the  time  of  making  the 
contract  that  he  was  not  under  contract  with 
any  one  else  is,  in  our  opinion,  insufficient 
of  Itself  to  evidence  the  existrace  of  a 
fraudulent  intent,  as  defined  in  section  716 
of  the  Penal  Code.  But  even  If  we  are  mis- 
taken as  to  this,  the  testimony  as  to  tbe 
affidavit  should  not  have  been  considered 
by  the  trial  court,  because  it  was  purely 
oplnlonative,  and  no  sufficient  facts  were 
presented  to  the  cotirt  upon  which  it  could 
be  adjudged  that  the  defendant  was  actual- 
ly sworn,  or  made  a  statement  upon  oath, 
conscious  that  he  was  bound  by  its  obliga- 
tions. To  say  that  one  "took  an  affidavit" 
assumes,  without  giving  the  court  an  op- 
portunity of  passing  upon  the  question,  that 
the  alleged  affiant  was  fully  apprised  of 
the  contents  of  the  purported  affidavit,  and 
that  he  consciously  and  voluntarily  assumed 
the  obligation  of  a  lawful  oath,  adminis- 
tered by  one  lawfully  authorized  to  admin- 
ister oaths.  The  trial  court  did  not  have 
before  him  any  information,  so  far  as  ap- 
pears from  the  record,  which  would  enable 
him  to  say  who  administered  the  oath, 
whether  the  oath  was  a  lawful  oath,  or 
whether  the  affiant  was  conscious  that  an 
oath  was  being  administered,  or  was  ap- 
prised of  the  contents  of  the  affidavit  to 
which  he  was  being  sworn;  so  that,  clearly, 
there  is  nothing  more  In  the  record  upon  the 
subject  of  the  affidavit  than  the  mere  con- 
clusion of  the  witness  who  testified  upon 
that  point.  Especially  is  this  true  since 
Mr.  Carter  testified,  upon  cross-examina- 
tion, as  to  the  contract  to  which  the  oath 
was  attached,  that  although  he  had  search- 
ed for  It,  he  would  not  swear  that  it  was 
lost 

[1, 2]  Omitting  the  consideration  of  the 
affidavit  for  the  present,  therefore,  the  ques- 
tlon  arises  as  to  whether,  ,a^  [e 
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one  charged  with  a  rlolatlon  6t  the  labor 
contract  law  ot  1903  (now  embodied  In  sec- 
tions 715,  716  of  the  Penal  Code),  who  has 
contracted  to  perform  serrices  In  conslder- 
attott  of  an  advance,  mere  proof  that  sncb 
a  one  failed  to  comply  with  hla  contract,  or 
to  repay  the  money,  Is  presamptlve  evidence 
of  the  co-existent  fraudulent  Intent  essen- 
tial to  authorize  conviction  Id  such  a  case, 
and  at  the  same  time  preserve  the  act  as  a 
constitutional  enactment  and  prevent  it 
from  being  nothing  more  or  lees  than  Im- 
prisonment for  debt. 

Of  course  the  laborHx»ntract  law  of  1903, 
like  all  other  criminal  statutes,  must  be 
strictly  construed.  Hence  it  was  held  In 
Glenn  v.  State,  123  Ga.  587 1  (and  this  niUng 
baa  been  nniformly  followed  since  by  the 
Supr^e  Court  and  by  this  court),  that  there 
must  be  a  distinct  and  definite  contract  of 
service,  and  that  the  person  contracting  to 
perform  this  service  refused,  without  good 
and  suffldent  cause,  to  carry  out  his  contract 
by  performing  the  service.  In  Patterson  v. 
State,  1  Ga.  App.  782.  68  S.  B.  284.  we  held 
that  "the  paramount,  controlling,  ever-essen- 
tial element  of  the  offense,  which  must  be 
proved  to  have  been  coexistent  with  the  debt 
or  contract,  is  the  Intent  to  defraud."  AU 
of  the  decisions  of  the  Supreme  Court  bear- 
ing upon  this  question  place  the  burden  of 
proof,  as  to  whether  the  defendant  had  good 
cause  for  failing  or  refufatng  to  carry  out  his 
contract,  upon  the  state;  necessarily  so  be- 
cause the  statute  itself  declares  that  "satis- 
factory proof  of  the  contract,  the  procuring 
thereon  of  money  or  other  thing  of  valne, 
failure  to  perform  the  services  so  contracted 
for,  or  failure  to  return  the  money  so  ad- 
vanced, with  interest  thereon,  at  the  time 
said  labor  was  to  be  performed,  v>Uhout  good 
and  tufflcient  came,"  etc.,  shall  be  deemed 
presumptive  evidence  of  the  fraudulent  in- 
tent referred  to  In  the  preceding  section. 
Where  It  appears  that  failure  to  perform  the 
contract  was  the  result  of  sufficient  cause, 
an  acquittal  necessarily  results;  but  this  is 
not  all ;  proof  of  absence  of  sufficient  cause 
Is  essential  to  support  a  conviction,  because 
without  this  proof  the  existence  of  the  ante- 
cedent or  cpexistent  intent  to  defraud  Is  not 
established.  The  labor-contract  act  of  1903 
can  only  be  maintained  as  a  constitutional 
enactment,  and  Its  provisions  be  enforced  by 
giving  to  it  socfa  a  constnictiott  as  will  pre- 
vent it  from  being,  or  ev^  appearing  to  be, 
a  criminal  process  to  be  used  for  the  ocdleo- 
tlon  of  debts. 

From  the  testimony  in  the  record  It  la  plain 
that  the  state  did  not  establish  that  this  de- 
fendant had  no  good  cause  for  falling  to 
comply  with  his  contract  According  to  the 
defendant's  evidence,  he  could  only  comply 
with  this  contract  by  violating  a  pre-existing 
contract  of  the  same  nature.  The  state's 
testimony  did  not  offer  any  reason  why  the 
defendant  violated  bis  contract    Upon  the 


trial  of  one  accused  of  a  violation  of  section 
715  of  the  Penal  Code  the  state  must  show 
that  the  accused  did  not  have  any  good  rea- 
son for  failing  to  comply  with  his  contract, 
or  for  failing  to  repay  the  money.  In  other 
words,  if  it  appears  from  the  evidence  that 
the  accused  bad  a  goo^  reason  for  not  com- 
plying with  his  contract,  or  for  falling  to 
repay  the  money,  he  cannot  be  convicted. 
Judgment  reversed. 


(13  Oa.  App.  574] 

6LA£ELT  ABTESIAN  ICB  CO.  t.  CLARKE. 

(No.  4,929.) 
(Court  of  Appeals  of  Georgia.   Oct  7.  1913.) 

(Bvnabv  >fr  Oe  Court.) 

1.  Tbovkb  and  Convebbion  (I  82*)  —  Pm- 

■nON — SUI^CIEKCT  of  DEBCBIPTIOn. 

The  following  description  of  property  in  a 
petition  In  an  acaon  of  trover  was  sniBcientii 
definite:  "AU  the  Iron  machinery  sncb  as  boil- 
era,  cans,  piping,  ammonia  apparatus,  etc.,  sit- 
uated in  the  town  of  Blabely,  along  the  line 
of  the  Central  of  Geonla  right  of  way,  and 
heretofore  used  by  the  defendant  in  the  maon- 
factore  of  ice,  said  machinery  being  the  same 
machinery  which  was  sold  by  the  Huson  Im 
&  Coal  Companjr  to  the  Union  Point  Ice  Com- 
pany, and  described  In  a  written  retainer-tiUe 
note  for  the  sum  of  f900,  dated  Jol^  27^10, 
and  payable  JTannaiy  1,  1911,  to  the  Hoson 
Ice  &  Coal  Company,  and  signed  by  the  TJdIob 
Point  Ice  Company,  by  its  president,  and  re- 
corded in  the  oflice  of  the  superior  conrt  of 
Greene  conntyi  on  August  1910,  in  Book  8, 
page  447.** 

[Ed.  Note.— For  otiier  caaei,  see  Trow  and 
Conversion.  Gent'  l^.  H  191-202;  De&  Dig. 
§  32.*] 

2.  COBFOBATIOnS   (S  432*)  —  CONTBACTB  TJK- 
DIB    SBAIt-AITTHOBITT    TO  EXECDTB— PBB- 

anicpTzoN. 

An  inattnment  execnted  in  the  name  of  a 
corporation  by  Its  president  and  under  the  seal 
of  the  corporation  Is  presumed  to  have  been 
executed  by  its  aathority,  but  this  presumpticHi 
is  rebuttable. 

{Bd.  Note.— For  other  cases,  see  Corpora- 
tlons,  Gent  IMg.  |i  1717.  1718,  1724.  1726- 
173S,  17S7. 17^  1762;  Dec.  Dig.  S 

3.  AssiGNunna  ft  76*)  —  Non  BRAimiia 
Tmx  —  Tbansbkb  bt  InDOBamcBHT— Be< 

PLBTIR. 

A  transfer  In  the  following  language  on  tbe 
bacft  tO.  a  note,  containiiv  reaerratiDn  (tf  ti- 
tle to  property  therein  described,  was  adeqnate 
to  pass  tiUe  both  to  the  note  and  to  the  prop- 
erty, and  was  sufficient  to  support  an  action  of 
trover  for  tiie  letter's  recovery:  "For  value 
received,  we  hereby  transfer  and  assign  all  the 
right,  title,  and  interest  we  have  In  the  within 
note,  together  with  the  security  mentioned  in 
said  note,  to  C«  A.  Clarke.  December  16, 
1910.  Huson  lee  &  Goal  Gompanj,  by  H.  T. 
Huson,  Secretary  and  Treasurer." 

[Bd.  Note.— For  other  cases,  see  .Align- 
ments, Cent  Dig.  1 143;  Dec.  Dig.  {  7&*] 

4.  Rbcobds  (S  10*)  —  Defective  Reoistba- 

TION— ElTECT. 

An  instrument  executed  In  behalf  of  a  cor- 
poration and  nnder  the  corporate  seal,  if  ca- 
pable of  being  admitted  to  record  under  the  reg- 
istry statutes,  operates  as  notice  to  third  per- 
sons of  the  presumptive  power  of  the  axeiit  of 
the  corporation  to  execute  it,  from  the  date  of 
the  filing  of  the  paper  for  record,  although  it 
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miB  ao  defectirelr  recorded  as  to  indicate  titMt 
it  was  not  an  instrament  under  aeal. 

[Ed.  Note. — For  other  cases,  see  Records, 
Cent.  mg.  H  S-12;  Dec  Dig.  i  10.*] 

fi.  CoBPOBATionB  (it  S99,  404*)— OmoBBS— 

POVESS. 

The  president  of  a  corporation  has  no  pow- 
er, by  reaaoD  of  Ua  office  alone,  to  buy,  aeu,  or 
contract  for  the  corporation,  nor  to  control  its 
property,  funds,  or  management  The  evidence 
in  the  present  case  demanded  a  finding  that  the 
contract  upon  which  the  plaintiff  relied  was  ex- 
ecnted  without-  the  authority  of  the  corporation 
whose  name  was  signed  thereto.  Power  con- 
ferred  by  the  governing  authorities  of  a  corpo- 
ration upon  an  agent,  to  renew  a  note  payable 
to  a  named  person,  does  not  embrace  the  au- 
thority to  convey  property  of  the  corporation 
as  security  for  the  payment  of  the  note,  un- 
less it  appears  that  in  the  original  evidence  of 
indebtedness  the  property  bu  beat  conveyed 
as  secnrity. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.U  1688.  ieo2-ieiO,  1626- 
1628,  163a-ie39:  Dec  Dig.  H  399,  404.*] 

6.  COBPOBATIONB  (S  432*)  —  AoinoT  —  BSTOP- 
PBi^SumciBNCT  or  Etidbncb. 

There  was  no  evidence  in  the  present  case 
to  authorise  a  finding  that  the  corporation  had 
held  ont  as  its  agent  the  person  who  execut- 
ed the  contract,  in  such  a  way  as  to  estop  it  or 
its  privies  from  pleading  the  want  of  the 
agent's  authority. 

[Ed.  Note.— For  other  cases,  see  Gorpora- 
tiona.  Cent  Dig.  «  1717,  1718,  1724,  1726- 
173B,  1737,  174S,  rr62;  Dec  Dig.  1  m.*} 

7.  DsniAi.  OP  New  Tbiai>-Bbbob. 

The  foregoing  rulings  deal  with  all  of  the 
material  qnestiona  which  will  likely  arise  upon 
another  trial.  A  new  trial  should  have  been 
granted  because  of  erroneous  Instructions  of  the 
trial  judge,  and  because  the  evidence  demanded 
a  finding  that  the  Instrument  upon  which  the 
plaintiff  relied  in  proof  of  his  tide  was  execut- 
ed without  any  authority  from  the  corporation 
in  whose  behuf  It  was  made. 

(AMMomH  fiyda&w  by  BdHorM  Bt^,) 

&  COBFOBATIONS   (S    389*)  —  InFBBENCX  OP 

Oknebai.  Aoenot. 

That  the  agent  of  a  corporation  was  spe- 
cially anthorised  in  some  Instances  to  execnte 
a  mortgage  and  a  secarity  deed,  and  in  others 
to  borrow  money  from  named  persons  on  spec- 
ified terms,  did  not  authorize  the  inference  that 
he  had  general  authority  to  caotract  on  behalf 
of  the  corporation  to  oonw  moneyt  or  for 
any  other  porposa. 

[Bd.  Note. — For  other  eases,  see  Corpora- 
tions, Cent  Dig.  H  1S88, 1602-liaO;  Dee:  Dig. 
I  885.*] 

Russell,  J.,  dissentlnf. 

Error  from  City  Ooart  Of  Blakely ;  R.  H. 

Shield,  Judge. 

Action  by  C.  A.  Clarke  against  tbe  Blakely 
Artesian  Ice  Company.  Judgment  for  plain- 
tlfl,  and  defendant  brings  error.  Reversed 

Olessner  dc  Park,  of  Blakely,  and  Saml.  H. 
Sibley,  of  Union  Point,  for  plalntlfT  in  error. 
Bambo  A  Wright,  of  Blakdy.  for  defendant 
In  erzor. 

POTTLE,  J.  Clarke  sned  the  Blakely  Arte- 
sian  Ice  Company  in  trover,  alleging  that  the 
defimdant  was  In  posseasion  of  certain  ma- 
cbinery  used  in  connection  with  an  Ice  plant 
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sold  by  the  Huson  loe  ft  Coal  Company  to  fiie 
Union  Point  Ice  Company  to  whiOh  the  sdl- 
er  had  reserred  title,  and  that  an  obligation 
for  a  part  of  the  pnrdiase  money,  containing 
a  reserratlon  of  title  to  Om  property  sued 
for,  had  beoi  dnly  transferred  ftvm  tbe 
Huson  Ice  ft  Coal  Company  to  the  plaintiff. 
The  property  was  described  in  the  petition  as 
b^g  *^  the  iron  machinery,  audi  aa  boU- 
ers,  cans,  piping,  ammonia  apparatoa,  etc., 
sttnated  in  the  town  of  Blakely,  along  the 
line  of  the  Central  of  Georgia  right  of  way, 
and  heretofore  used  by  tbe  defendant  in  the 
manufactnre  of  ioe;  said  machinery  being 
the  same  machinery  which  was  sold  by  the 
Huson  Ioe  ft  Coal  Company  to  tbe  Union 
Point  Ice  Company,  and  described  in  a  writ- 
ten retainer-title  note  for  the  sum  of  ¥900, 
dated  July  27,  1810,  and  payable  January  1, 
1911,  to  tbe  Huaon  Ice  ft  Coal  Company,  and 
signed  by  the  Union  Point  Ioe  Company,  by 
its  president,  and  recorded  in  the  office  of 
the  superior  court  of  Greene  county,  on  Au- 
gust 6,  1910,  In  Book  8,  page  447."  The 
petition  was  demurred  to  on  the  ground  that 
the  property  sued  for  was  not  snffldently 
described,  and  that  no  copy  of  the  Instrument 
upon  which  the  plaintiff  relied  In  support  of 
his  title  was  attached  to  hia  petition.  By 
amendment  the  plaintiff  attached  a  docu- 
ment, dated  July  22,  1910,  reciting  a  promise 
to  pay  the  Hnson  Ice  ft  Coal  Company  the 
sum  of  $900  principal,  together  with  Interest, 
and  attorney's  fees  In  case  of  collection  by 
suit  The  Instrament  farther  recited:  "And 
to  secure  the  payment  of  this  note,  I  hereby 
mortgage  and  convey  onto  said  payee,  its 
successors  and  assigns,  the  following  de- 
scribed property,  to  wit:  For  purchase 
money  on  all  the  iron  ice  machinery,  aq 
boiler,  cases,  piping,  ammonia  apparatus,  in 
pay  for  plant  at  Union  Point,  Oa.;  this  note 
being  given  for  pnrdiase  money  of  said  ma- 
chinery, and  title  to  same  to  remain  in  payee 
until  this  note  is  paid  in  full.**  The  instra- 
ment was  signed  as  follows:  "Witness  my 
hand  and  seal  the  day  and  year  above  writ- 
ten. Union  Point  Ice  Company  (L.  S.),  by 
J.  E.  Carlton,  President  In  presence  of  L. 
D.  Carlton,  Notary."  On  the  back  of  this 
document  was  the  following  transfer:  "For 
value  rec^ved,  we  hereby  transfer  and  assign 
all  the  right,  title,  and  interest  we  have  in 
the  within  note,  together  with  the  security 
mentioned  in  said  note,  to  O.  A  Clarke.  De-* 
cember  IS,  1010.  Hoacm  Ice  ft  Coal  Company, 
by  H.  T.  Huaon,  Secretary  and  Treasnrer." 
To  the  petition  as  amended  the  defendant  de> 
marred  on  the  following  additional  grounds: 
(1)  No  authority  la  allseed  or  shown  in  J.  B. 
Carlton,  presldeDt  of  the  Union  Point  Ioe 
Company,  to  execnte  the  paper  tmddr  whldt 
the  plaintiff  cilalmB  tttle ;  and  09  no  author- 
ity appears  In  Hason,  the  secretary  and 
treasurer,  to  convey  the  propnty  in  dispute 
to  the  plaintiff  for  the  Huson  Ice  &  Coal 
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Company.  Vlie  demnrren  wen  OTermled. 
and  the  deCmdant  excepted  pendente  lite. 
Tbe  trial  resolted  In  a  verdict  tot  the  plaln- 
tue  for  the  principal  sum  of  |90a  fl84.B0  In- 
terest, and  190  as  attorney's  fees.  Olie  at> 
toraey's  fees  being  stricken,  the  verdict  was 
left  to  stand  with  the  principal  and  Interest 
as  stated.  The  defendant's  motion  for  a  new 
trial  was  overruled,  and  it  excepted. 

From  tbe  evidence  It  appears  that  tbe  Ha- 
Mm  Ice  &  Goal  Company  was  formerly  the 
owner  of  tbe  property  sued  for,  and  that  It 
opened  n^otlatlons  with  the  Union  Point 
Ice  Cominny  for  the  sale  of  the  property, 
and  the  following  terms  of  sale  were  agreed 
upon:  fl<^000,  one  half  of  which  was  paid 
In  capital  stock  of  the  Union  Point  Ice  Co., 
the  other  half  to  be  paid  either  in  cash  or  in 
notes  given  for  stock  In  that  company.  Ac- 
cording to  tbe  testimony  in  behalf  of  the 
plalntia;  $4,100  was  paid  In  this  way,  leav- 
ing a  balance  of  9900  stUl  due.  Huson,  one 
of  tbe  wltuesses  tor  the  plaintiff,  testified, 
that  the  Hnson  Ice  &  Goal  Cmnpany  was 
given  a  note  for  fOOO,  which  be  thought  was 
for  the  balance  of  the  purchase  price  doe  on 
the  machinery;  that  this  note  was  tamed 
over  to  Carlton,  tbe  president  of  tbe  Union 
P<dnt  Ice  Company,  and  that  tbe  paper  under 
which  the  plaintUf  claimed  title  was  glv^ 
In  renewal  of  this  note.  Clarke  testlfled  that 
be  bought  this  renewal  papw  for  valiia  ftnm 
HuBon  Ice  &  Coal  Cunpany,  befbre  maturlly, 
wlthont  notice  of  any  defense  (tf  the  Unlm 
Point  Ice  Company.  There  was  Introdnoed 
In  evidence  an  extract  from  the  mlnntes  of 
the  board  of  directors  of  the  Union  Vabxt  Ice 
Company,  of  July  26,  1910,  from  whldi  tbe 
following  appears:  "Mr.  J.  ID.  Carltim  was  au- 
thorized to  renew  a  note  tor  nine  unsold 
shares  in  the  plant  to  Huson  Ice  ft  Goal  Com- 
pany." These  minutes  do  not  appear  ever  to 
have  beat  read  and  approved  by  tbe  dlreo: 
tors,  but  Huson  testified  that  the  directors. 
Including  GarUxm,  the  prerident,  were  present 
and  assented  to  the  resolution.  All  tbe  other 
directors  testified  tlmt  th^  knew  nothing 
abimt  such  minutes;  that  no  authority  was 
glv^  anybody  to  execute  a  paper  to  the 
Hnson  Ice  &  Goal  Company,  and  that  as  a 
matt«  of  ftict  the  Union  Point  Ice  Company 
was  not  indebted  to  tbe  Huson  Ice  St  Goal 
Company,  in  any  soul  Carlton  was  presi- 
dent, and  Huson  vice  president  of  the  Unl<m 
Point  Ice  Company.  The  document  relied  on 
as  tbe  basis  of  tbe  plalntUTs  dalm  at  title 
was  filed  for  record  within  80  days  after  its 
execution,  and  ^en  recorded  the  <derk 
omitted  to  record  the  words:  "Witness  my 
hand  and  seal  the  day  and  year  above  writ 
ten eo  tbat,  as  it  appeared  upon  the  record, 
the  pap»  was  not  a  sealed  instrummt,  though 
it  was  actually  accented  as  such.  Subse- 
quently to  the  execution  and  recording  of 
this  paper,  the  Union  Point  Ice  Company, 
executed  a  conveyance  to  a  third  iwrson  to 
secure  an  indebtedness.  Under  this  con- 
veyance the  propOTty  was  brought  to  sale 


and  by  an  arrangement  made  between  tbe 
Union  Point  Ice  Company  and  W.  A.  Han 
and  others  (who  afterwards  formed  the 
Blakely  Artesian  Ice  Company),  tb»  prop»tr 
was  bought  In  by  Etoll  and  his  associates. 
Hall  testified  that  at  tbe  time  of  tbe  pni^ 
chase,  he  had  actual  knowledge  of  the  exist- 
ence of  the  paper  under  which  darte  claims 
title.  Although  at  the  time  of  this  sale 
Clarke's  paper  was  past  due,  be  made  no 
efltort  to  toiforee  collection,  but  waited  some 
time  after  the  plant  Imd  beoi  set  iqt  In 
Blakely  and  brou^t  trover. 

[1]  1.  nie  description  of  the  property  sued 
for  was  Bufllclently  d^lta  P^iper  v. 
James,  7  Oa.  App.  618,  67  S.  E.  2ia 

[1]  2.  It  was  not  essential  that  the  peti- 
tion should  affirmatively  set  forth  tbe  av- 
tiiority  of  Carlton  aa  presldoit  to  ezeente 
the  paper  upon  wbidi  the  plaintiff  rdled. 
The  papw  was  under  seaL  The  corporation 
had  authority  to  adopt  any  device  it  saw 
propor  aa  a  seal  for  the  particular  occasion. 
Being  regularly  executed  under  seal,  the 
prammptlon  was  that  the  president  bad  an- 
thority  to  execute  the  Inatniment,  altbou^ 
this  presumption  was  rebattabl&  Nelson  v. 
Spence^  129  Oa.  35  («),  OS  8.  O.  697;  New 
Tork  life  Ins.  Ca  v.  Bhodea,  4  Oa.  App.  2S 
(6),  20,  00  S.  B.  828 ;  American  Investment  Ca 
V.  Gable,  4  Ga.  Ant.  106  (S,  110,  60  8.  E. 
1087;  Gannon  v.  Oorbam.  186  Oa.  167  (3), 
71  S.  B.  142,  Ann.  Gas.  19120.  89;  8  Cook, 
CorporatlonB  (6tb  Ed.)  1 722. 

[I]  8.  The  transfer  on  the  bade  of  the  in- 
strument to  the  plaintiff  was  adequate  to 
tnnsCer,  not  only  tbe  Indebtedness,  but  also 
the  title,  and  was  sufficient  to  enable  tbe 
plaintiff  to  maintain  trover  tar  the  recovery 
of  the  property.  Dawson  v.  Bi^^lBh.  8  Oa. 
App.  D8Q,  68  a  B.  1188;  West  TeUow  Pine 
Go.  T.  Ken&titik,  9  Oa.  Ai^.  800^  71  S.  B. 
504;  Townsend  v.  Southern  Product  Co.,  127 
Oa.  842,  66  &  B.  486,  119  Am.  St  Bep.  34a 
This  transfer,  together  with  the  possession 
of  the  paper,  was  suflldent  evidence  ot  the 
plaintiff's  title,  and  the  petition  was  not  de- 
murrable on  the  ground  that  It  did  not  ap- 
pear therefrom  that  Huscm  bad  authority  to 
transfer  the  paper  in  behalf  of  tbe  corpora- 
tion. See  Sheffield  v,  Jobnatxm  County  Sav- 
ings Bank,  2  Oa.  App.  221,  68  S.  a  3861 

[4]  4.  It  la  further  suggested  that.  Inas- 
much as  the  Instrument  executed  by  Carlton 
was  defectively  recorded.  Its  record  could 
not  operate  as  constructive  notice  to  those 
under  whom  tbe  defendant  claims  titl^  and 
who  hold  a  conveyance  Junior  in  date  to  the 
papOT  under  wMch  tbe  plalntlfl  claims  title. 
This  papa  took  effect  as  against  third  per- 
sons wlt^wut  notice  from  tbe  time  it  wa» 
filed  for  record;  and,  to  iverate  aa  notice^ 
It  was  not  essential  that  the  clerk  should 
have  recorded  it  at  all,  nor  does  the  fact 
that  it  was  defectively  recorded  prevent  It 
from  being  notice  to  third  persons.  Dnrrence 
V.  Northern  National  Bank,  117  Oa.  885,  4.1 
S.  ».  726;  Wadlj,  L«nb^^5^  1=0 
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Ga.  Ifi6t  141.  00  B.  B.  886.  This  beln*  m>, 
the  defondftnt  cannot  stand  on  the  proposLtioii 
that  Hall  and  his  associates  were  pnrebasezs 
with  notice  from  persons  without  notice. 

[S]  6.  While  the  paper  transferred  to  Qarfce 
bore  on  Its  face  presnmptlTe  evidence  of 
the  authority  of  the  corporation  for  Its  «z- 
ecntlon,  this  was  a  rebattable  iffesamptlon, 
and  tlte  defendant  was  not  precluded  from 
showing  that  the  presidoit  of  the  corpora- 
tion had  no  anthorl^  to  execute  the  in- 
strument In  its  behalf,  '^he  mere  fact  that 
a  deed  had  a  corporate  seal  attached  does 
not  make  It  the  act  of  the  corporation^  nn- 
less  the  seal  was  placed  to  It  by'  some  one 
authorized."  1  Clark  &  Marshall  on  Prirate 
Corporations,  610.  The  presumption  of  au- 
thority to  execute  an  InBtniment,  arising 
from  the  fact  that  the  corporate  seal  was  at- 
tached thereto,  may  be  overthrown  by  proof 
that  the  seal  was  affixed  without  proper 
antbority  from  the  board  of  directors,  or 
some  other  duly  aathorlzed  corporate  agent 
3  Cook  on  Corporations  (fith  Bd.)  1 722.  "The 
president  of  a  corporatton  has  not  power, 
1^  reason  of  Us  office  alone,  to  buy,  s^,  or 
eontract  for  tlie  oorporatlra,  nor  to  control 
its  pnqierty,  funds;  or  man^menb  His 
duty  la  mer^  to  preside  at  meetings  of  the 
board  of  directors,  and  to  perform  only  such 
other  duties  as  the  by-laws  or  resolutions' of 
flie  brard  of  directors  may  expressly  au- 
thmrlaa**  Id.  |  716;  Brown  v.  Bass,  1S2  Ga. 
41,  48,  63  8.  B.  788;  Minn.  Lumber  Co.  v. 
Hobbs  *  Uvlogston,  122  Ga.  20,  24.  44  8. 
E.  788;  OcUla  Southern  B.  Co.  t.  Morton, 

13  Ga.  App.   1  79  B.  B.  480.    It  follows 

that  tJie  mere  fact  that  one  may  be  des- 
ignated by  Che  stockholders  as  the  president 
of  the  corporatlw  does  not  confer  upon  him 
tither  actual  or  presumptive  authority  to  ex- 
ecute a  contract  in  behalf  of  the  corporation. 
His  actual  authority  Is  only  such  as  is  con- 
ferred either  by  the  by-laws  adopted  by  the 
stof^olden  or  by  resolutions  of  the  board 
of  directors  duly  passed.  The  only  authority 
centered  upon  the  president  by  the  by-laws 
of  the  Union  Point  Ice  Company  to  the  presi- 
dent was  to  preside  over  the  stockholders* 
and  directors'  meettogs.  The  general  man- 
ager was  given  the  authority  to  manage  the 
ice  plant,  and  the  secretary  and  treasurer 
was  directed  to  sign  all  vouchers,  agreements, 
and  other  Important  papers,  and  make  pur- 
chases and  sales  for  the  corporation. 

The  minutes  of  the  board  of  directors  must 
therefore  be  looked  to,  to  determine  what 
actual  authority  Carlton  had  to  execute  the 
contract  upon  which  the  plaintiff  relied.  It 
is  conceded  that  no  such  actual  authority  was 
conferred  by  the  directors,  unless  it  be  em- 
braced In  the  minutes  of  July  2eth  referred 
to  In  the  statem^t  of  facts.  Carlton  himself, 
and  all  the  director,  testified  that  he  had 
no  authority  from  the  directors  to  execute 
the  paper;  and  Huson,  the  chief  witness 
for  the  plaintiff  on  this  question,  did  not 
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claim  Carlton  had  any  actual  authority,  un- 
less It  was  conferred  by  the  directors  at 
the  meeting  above'  mentioned.  The  question 
of  the  president's  authority  to  execute  this 
paper  must  therefore  depend  upon  the  con- 
struction of  this  resolution  of  the  board  of 
directors.  By  it  Carlton  was  "authorized  to 
renew  a  note  for  nine  unsold  shares  in  the 
plant  to  Huson  Coal  &  Ice  Company."  Noth- 
ing is  said  about  the  execution  of  any  title 
to  the  property  as  security  for  the  debt ;  nor 
does  this  resolution  confer  express  author-  < 
i^  uiKm  Carlton  to  pledge  any  of  the  cor- 
poration's property  as  security  for  the  pay- 
ment of  this  debt  It  Is  true  he  was  author- 
ized to  renew  a  note.  On  its  face  he  had 
authority  to  execute  only  an  ordinary  promise 
to  pay  without  security;  and  if  nothing 
more  had  appeared,  It  would  be  clear  that  no 
authority  bad  been  conlbrred  upon  the  pres- 
ident to  execute  any  paper  In  which  the 
Huson  Coal  &  Ice  Company  should  have  title 
to  any  of  the  corporation's  property.  If  It 
had  appeared  that  the  note  previously  (kc- 
ecnted  to  the  Huson  Coal  ft  Ice  Company 
for  1900  wma  one  in  which  that  company  re- 
tained dtle  to  the  pr^nrty  sold  to  the  Union 
F<dnt  loa  Company,  then  it  would  be  dear 
that  the  antbority  had  been  conforred  upon 
Carlton  to  execute  a  new  pm»er.  in  wblcb 
title  would  be  retained  in  the  payee  of  the 
note.  But  nothing  of  this  sort  a.ppeaiBA 
from  the  evidence.  All  that  appeared  on 
ttilB  subject  Is  from  the  following  testimony 
oC  Huson :  "I  ms  at  this  meeting  July  26th 
also  8«ptHnber  19tb.  I  was  there  when  Mr. 
Cunningham  made  the  motion  to  raise  f^fiOO 
and  wboL  tbe  motitm  was  made  to  pay  me 
the  4900:  I  remembw  the  motion  very  clear- 
ly. Mr.  Cunningham  made  a  motUm  to 
antborlse  Mr.  Carlton  to  borrow  $3,600,  and 
another  to  renew  a  note  for  ¥900  tbat  I  bad. 
It  was  a  note  for  ¥000  Uiat  tbe  Union  Point 
Ice  Company  gave  Huson  Ice  ft  Goal  Com- 
pany, which  I  think  I  turned  over  to  Mr. 
Carlton.  I  thlidc  it  was  given  for  the  pur- 
chase of  this  machinery..  I  haven't  got  it 
now."  To  meet  tbe  aiq;iarent  want  of  au- 
thorl^  in  Carlton  as  evidenced  by  the  reso- 
lution of  the  board  of  directors,  It  was  In- 
cumbent upon  the  defendant  to  show  there 
had  been  an  original  note  containing  a  re- 
tention of  title,  which  Carlton  was  author- 
ized to  renew.  All  except  Huson  testified 
affirmatively  that  no  such  note  was  executed. 
And  Huson  testified  merely  that  he  had  had  a 
note  for  $900,  but  did  not  testify  that  this 
note  contained  a  retention  of  title  to  tbe 
property  in  the  payee.  This  being  so,  the  evi- 
dence demanded  a  finding  that  Carlton  had 
no  actual  authority  to  execute  the  paper  up- 
on which  the  plaintiff  relied.  When  a  cor- 
poration authorizes  Its  president  to  borrow 
money,  the  president,  when  acting  as  agent 
of  the  corporation  to  carry  out  such  author- 
ity, should  be  held  strictly  to  Ite  terms.  Mon- 
roe T.  Arnold.  108  Ga.  449  (4).  84  sZ.B.  176.  . 
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The  defendant  rellea  on  the  doctrine  stat- 
ed in  10  Cyc  766.  1182.  to  the  effect  that 
"the  power  to  borrow  money  carries  with  It, 
by  necessary  Implication,  the  power  to  give 
the  nHDBl  security  for  the  loan.*^  The  author 
was,  howerer,  discnsMng  the  power  of  the 
corporation  as  contained  in  its  charter,  and 
simply  stated  the  rule  that,  i^ere  a  corpo- 
ration has  in  its  charter  the  power  to  borrow 
money.  It  has  the  Incidental  power,  by  neces- 
sary Implication,  to  do  any  act  necessary  to 
enable  it  to  borrow  the  money,  such  as  give 
security  therefor.  The  subject  there  under 
discussion  was  the  ultra  vires  power  of 
corjwrations,  and  not  intra  vires,  as  in  this 
case,  and  Is  quite  a  different  thing  from 
mere  authority  conferred  by  the  corporation 
on  an  agent  to  execute  a  note  for  the  pay- 
ment of  an  Indebtedness  of  the  corporation. 
The  authority  to  pledge  the  property  of  the 
corporation  as  security  for  a  note  will  not  be 
Implied  from  the  mere  authority  to  one  of  its 
officers  to  execute  the  note. 

[I]  6.  The  defendant  invokes  the  well-set- 
tled rule  that,  where  a  corporation  holds  out 
a  person  as  its  officer,  it  is  bound  by  any 
act  apparently  within  the  scope  of  his  au- 
thority, notwithstanding  a  limitation  upon 
the  power  of  the  officer  by  a  by-law  or  other- 
wise, not  known  to  a  party  dealing  with  him 
as  such.  Johnson  v,  Waxelbaum  Co.,  1  Ga. 
App.  511,  68  S.  O.  66.  It  reUes  also  upon  the 
well-settled  rule  that  a  person  who  has  held 
out  another  as  his  agent,  and  thus  Induced 
third  persons  to  deal  with  him  as  such,  is 
estopped  as  to  third  persons  from  denying 
the  agency.  Fitzgerald  Cotton  Co.  v.  Farm- 
ers' Supply  Co.,  3  Ga.  App.  212,  SO  S.  B.  713. 
We  have  already  seen  that  the  power  to 
execute  contracts  la  not  within  the  apparent 
scope  of  the  authority  of  the  president  of 
a  corporation ;  nor  Is  there  anything  in  the 
evidence  to  authorize  the  application  of  the 
principle  of  estoppel  by  reason  of  the  fact 
that  the  Union  Point  Ice  Company  held  Carl- 
ton out  as  its  general  agent,  having  power  to 
execute  contracts  in  its  behalf. 

[I]  It  does  appear,  from  extracts  from  the 
minutes  of  the  directors  at  various  times, 
that  Carlton  was  authorized  from  time  to 
time  to  borrow  money.  In  some  instances 
he  was  authorised  spedflcally  to  execute 
a  mortgage  or  a  security  deed,  and  In  others 
the  authority  was  conferred  upon  him  simply 
to  borrow  money.  Bnt  in  every  case  the 
person  from  whmn  the  loan  was  to  be  ob- 
tained was  mentioned,  and  fb»  terms  of  the 
loan  were  stated.  The  mere  fact  that  a  cor- 
poration may,  on  several  occasions,  have 
conferred  apeciflc  anthority  upon  an  aguit 
to  execute  a  particular  contract  or  mal^e  a 
pardcnlar  loan  upon  stated  terms  does  not 
antliorlEe  the  inference  that  he  had  gen- 
eral authority  to  contract  in  behalf  of  the 
corporation,  either  for  the  purpose  of  bor- 
rowing money  or  for  any  other  purpose,  but, 


on  the  ctmtrary.  the  Infoenee  of  a  la&  of 
general  authority  would  atlae.  The  appotait 
meat  by  a  corporation  ctf  aoedalagentfor  a 
special  purpose,  no  matter  how  often  made, 
does  not  aottioriae  otb«  persons  to  deal  wltb 
him  uptm  the  theory  that  he  la  a  c^ieral 
agent  of  the  corporation,  with  power  to  con- 
tract In  its  behalf,  or  estop  the  corporatttm 
or  its  privies  from  challenging  the  power  ot 
the  agent  to  execute  a  contract  which  the 
directors  had  given  him  no  authority  to 
make.  There  was  no  evidence  anthoriabig  a 
charge  to  the  jury  ou  the  subject  of  estoppel 
by  reason  of  the  fact  that  the  corporation 
had  held  out  Carlton  as  Its  general  agent 
having  apparent  authority  to  execute  the 
contract,  and  the  Instructions  of  the  trial 
Judge  upon  this  subject  were  erroneous. 

[7J  7.  The  foregoing  deals  wltb  the  mate- 
rial questions  which  will  likely  arise  upon 
another  trial.  Some  of  the  Instructions  of 
the  trial  Judge  were  not  in  accordance  with 
the  rulings  here  announced,  and  those  requests 
to  charge  which  set  out  principles  of  law 
In  harmony  with  these  rulings  should  have 
been  given.  The  main  ground,  however,  upon 
which  the  Judgment  of  reversal  is  based  is 
that  there  was  no  evidence  to  authorize  the 
finding  that  Carlton  had  authority  to  bind 
the  corporation  by  the  conveyance  of  title 
upon  which  the  plaintiff  relied.  We  do  not 
mean,  of  course,  to  bold  that  the  plainUft 
could  not  recover  against  the  Union  Point 
Ice  Company,  uimu  the  note  as  an  evidence 
of  indebtedness.  Thla  qneation  bo  must  tart 
in  a  different  forum. 

Judgment  reversed. 

BU8SBLL,  J.,  diaaentii 


(U  Oil  App.  RD 

HUMPHREY  et  aL  v.  JOHNSON  et  aL 
JOHNSON  et  aL  v.  HUMPHBBY. 
(Nos.  4,734,  4,735.) 
(Court  of  Appeals  of  Georgia.   Oct.  7.  IftlSJ 

(SyUabiu  by  the  Oomrt.) 

1.  Jubhou  of  thx  Pkacb  (S$  141. 196*)— Ap- 
FSAi/— JuBiBDjcTioN — CxBTioaaai. 

An  appeal  to  the  sapexior  court  will  not  lie 
from  a  jud^nent  of  a  jiutioe'B  court  eBtablishiog 
copies  of  lost  office  papers,  notwithstandins  the 
papers  compose  a  part  Of  a  reoord  in  a  suit  In- 
volving  a  claim  above  |S0 ;  bnt  cwtioxari  is  the 
remedy. 

[Eld.  Note. — For  other  cases,  see  Jiuticei  of 
the  Peace,  Cent  Dig.  ||  467-476,  762-767; 
Dec.  Dig.  H  141,  196.*] 

(Additional  ByUahiu  by  Sditortal  Bttff^ 

2.  JusncBS  or  the  Pkaox  (|  141*)— ApnaL— 

JUBISDICTIONAX.  AUOUNT. 

The  question  whether  the  amoont  la  involv- 
ed sufficient  to  give  jorisdlction  on  appeal  from 
a  juBtice'a  jadgmmt  must  bt  determined  by  the 
summons  and  the  cause  .<tf  acti(»  thereto  at- 
tached. 

[Ed.  Note.— For  other  cases,  see  Justicea  of 
the  Peace,  Cent.  Dig.  H  467-476;  Dec.  Dig.  I 
141  *1 
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Brror  from  Saperlor  Otmrt;  Foltmi  County; 
W.  D.  SOUS,  Jndge. 

Motion  before  a  justice  of  the  peace  by 
Charlie  Jobnsoa  and  others  against  SL  J. 
Humphrey,  admlnlstxatrlx,  to  estabUfdi  cop- 
ies of  Ifwt  papers.  Judgment  for  movant, 
and  respondents  antealed  to  the  superior 
court,  and,  from  a  refusal  of  the  superior 
court  to  dismiss  the  appeal,  the  movant  by 
crosB-blU  of  exceptions  brings  the  question 
to  the  Court  of  Appeals.  Judgment  on  cross- 
bill of  exceptions  reversed,  and  main  bill 
rtlnmliwcd- 

Larendsr  R.  Bay.  ct  Aflanta,  for  plalntift 
error,  ttnunons  St  Slnunons  and  O.  L.  Pet- 
tlgrew,  all  of  Atianta,  fbr  defendants  In  er^ 
ror. 

HILL,  O.  J.  A  motion  was  made  In  wrl^ 
Ing  by  Charlie  Johnson  before  A.  A.  Jones, 
a  Justice  of  the  peace  in  and  for  the  722d 
district  O.  M.,  Fulton  county,  Oa.,  at  the 
August  term.  1911,  of  the  justice's  court,  to 
establish  alleged  lost  papers,  to  wit:  A  prom- 
issory note,  payable  to  one  W.  A.  Smith,  for 
the  principal  sum  of  $100,  with  a  credit  of 
9S5  thereon,  signed  by  W.  P.  Humphrey;  an 
original  summons,  and"  entry  of  service  there- 
on, directed  to  H.  J.  Humphrey,  as  adminis- 
tratrix of  the  estate  of  W.  P.  Humphrey, 
deceased;  a^davlt  in  forma  pauperis,  filed 
on  appeal  by  the  defendant  from  the  Judg- 
ment of  the  justice  of  the  peace;  verdict  of 
the  jury  on  appeal,  and  Judgment  of  the  jus- 
tice entered  upon  said  verdict — which  were 
claimed  by  the  moviant  to  be  parts  of  the 
record  in  a  prior  case  disposed  of  by  a  for- 
mer justice  in  and  for  the  same  district  in 
the  year  1697.  It  was  prayed  that  the  copy 
Judgment  when  established  be  amended  nunc 
pro  tunc,  BO  that  the  judgment  should  be 
against  B.  J.  Humphrey,  as  administratrix 
of  the  estate  of  W.  P.  Humphrey,  and  not 
against  her  individually.  The  ri^t  to  file 
the  motion  to  have  the  papers  established 
was  based  by  the  movant  upon  the  ground 
that  they  pertained  to  the  muniments  of  titie 
to  a  certain  lot  of  land,  which  titie  he  was 
defending  in  a  suit  in  the  superior  court  of 
E*uIton  county,  filed  by  the  heirs  at  law  of 
the  maker  of  the  not&  Copies  of  the  mov- 
ant's petition,  attached  to  a  summons  of  the 
justice  of  tiie  peace,  were  served  upon  the 
administratrix  of  W.  P.  Humphrey,  deceased, 
and  the  heirs  at  lew  of  W.  P.  Humphrey, 
calling  upon  them  to  show  cause  why  the 
prayers  of  the  petitioner  should  not  be  grant- 
ed and  the  papers  established  and  the  cor- 
rections nunc  pro  tunc  made.  The  adminis- 
tratrix and  the  heirs  at  law  responded  to 
the  rule  and  resisted  the  establishment  of 
the  papers  upon  the  ground,  among  others, 
that  there  never  were  such  original  papers, 
and  resisted  the  amendment  nunc  pro  tunc 
upon  the  ground  that,  if  there  ever  were  such 
original  papers,  the  proceedings  were  against 
the  administratrix  Indlvldnally,  as  the  docket 


of  the  justice  of  the  peace  showed,  and  not 
against  her  as  administratrix  of  the  estate 
of  W.  P.  Humphrey,  deceased.  Ui>on  the  trial 
of  the  issue  thus  raised,  the  justice  of  the 
peace  found  for  the  movant,  establishing  the 
papers,  and  entered  nunc  pro  tunc  correc- 
tions on  the  judgment,  making  It  a  judgment 
against  E.  J.  Humphrey  as  administratrix 
of  the  estate  of  W.  P.  Humphrey  Instead  of 
against  her  individually.  The  respondents 
appealed  to  a  jury  in  the  superior  court,  and 
In  that  court  the  movant  made  a  motion  to 
dismiss  the  appeal  upon  the  ground  that  the 
superior  court  was  without  jurisdiction  on 
appeal  but  that  certiorari  was  the  proper 
method  of  bringing  the  proceeding  before  the 
superior  court  for  review.  The  oonrt  onr- 
ruled  the  motion  to  riif>Tni*w,  and  the  movant 
excepted  pendente  Ute  and  by  cross-bill  of 
exceptions  brings  the  question  to  the  Court 
of  Appeals  for  adjudication.  The  dedsloa 
that  we  have  reached  in  the  consideration 
of  the  question  raised  in  the  cross-bill  of  ex< 
oeptions  leaves  nothing  remaining  to  be  con- 
sidered by  this  coart;  hence  the  brief  state- 
ment of  the  facts  as  set  forth  in  the  opinion 
Is  all  that  ia  necessary  to  an  nndeTstandint 
of  the  caw  a»  decided  by  this  oonrt 

[1]  The  right  <tf  appeal  in  any  case  la 
founded  np(m  express  l^lslative  enactmoit 
2  Cyc.  SOT;  Hendrlx  v.  Mason.  70  Ga.  S23; 
Cunningham  t.  U.  &  Loan  Co.,  109  Oa.  616, 
619,  34  8.  B.  1024;  Fontano  v.  Moilej.  121 
Ga.  46k  48,  48  S.  B.  TOT;  De  Lamar  r.  Dol- 
lar, 128  Oa.  57,  66,  S7  a  B.  85;  Alabama  By. 
Co.  r.  Ventr«8a,  140  Ala.  668,  600,  42  Sonth. 
1017.  The  constitutional  provlatcn  allowing 
an  appeal  to  a  jory  In  the  superior  court,  un- 
der audi  rqmlatloiw  as  should  be  prescrib- 
ed law,  did  not  becinne  operatiTO  until 
legislative  action  prescribing  r^lattona. 
"The  appellate  jnrlsdletion  of  the  mperlor 
court  must  be  ttmdaed.  and  can  only  be 
exercised.  In  aatSh  cases  as  are  provided  by 
law."  De  Lamar  r.  Dollar,  supra.-  Hence, 
unless  provislan  tor  appeal  to  a  jury  in  the 
superior  oonrt  Is  contained  In  the  Code  in 
the  class  of  cases  under  consldwaticni,  no 
ai^>eal  can  lie,  but  some  other  remedy  must 
be  invoked,  to  review  the  judgment  of  the 
lower  court  Tme^  the  Gonstitntion  pro- 
Tides  as  to  cases  In  justice's  courts  that  "in 
all  cases  there  may  be  an  appeal  to  a  Jury 
In  said  court  or  an  appeal  to  the  superior 
court  under  such  r^nlations  as  may  be  pre- 
scribed by  law"  (Civil  Code,  1  6524) ;  yet,  as 
we  have  seoi  in  the  Case  of  Hendrlx  v.  Ma- 
son, supra,  this  provision  of  the  Constitution 
is  not  self-executing,  and,  until  these  regula- 
tions are  prescribed  by  the  Legislature,  no 
appeal  will  lie,  and,  of  course,  then  will  He 
only  when  the  regulating  statute  has  been 
complied  with. 

Section  4742  of  the  Civil  Code  provides 
that:  "Where  the  sum  claimed  exceeds  fifty 
dollars,  the  law  of  appeala  from  the  Justice 
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as  amtalsed  in  this  Code."  Section  4738 
provides:  "Either  party  b^ng  dlssatUfled 
with  the  Judgment  of  the  Justice  of  the 
peace  or  notary  pnbllc,  and  upon  all  con- 
fessions of  Jndgment,  provided  the  amount 
claimed  in  said  salt  Is  over  fifty  dollars, 
may,  as  a  matter  of  right,  enter  an  appeal 
from  said  judgment,  within  four  days  (ex- 
clusive of  Sundays)  after  the  rendition  of 
such  Judgment,  under  the  same  rules,  regu- 
lations, restrictions,  and  liabilities  as  are 
provided  on  the  subject  of  appeals."  Sec- 
tion 4998  says :  "In  all  dvil  cases  tried  and 
determined  by  a  county  Judge,  or  a  Justice 
of  the  peace,  or  a  notary  public  who  is  ex 
officio  a  Justice  of  the  peace,  and  on  all  con- 
fessions of  Judgments  before  eiUier  of  said 
officers,  where  the  sum  or  property  claimed 
Is  more  than  fifty  dollars,  either  party  may, 
as  a  matter  of  right,  enter  an  appeal  to  the 
superior  court" 

From  a  reading  of  the  foregoing  sections 
It  will  be  seen  that,  to  authorize  an  appeal 
from  the  Judgment  of  a  Justice  of  the  peace 
to  the  superior  court,  an  essential  requisite  is 
that  the  sum  or  property  claimed  In  the  case 
shall  be  for  an  amount  above  $60.  See.  also, 
Toole  V.  Edmondson,  104  Ga.  776.  783,  31 
S.  B.  25,  where  Justice  C!obb  laid  down  rales 
regulating  the  r^bt  of  appeal  and  certiorari. 

[2]  In  a  Justice's  court  this  question  of 
the  amount  involved  In  a  suit,  and  the  na- 
ture and  character  of  a  salt;  most  be  deter- 
mined by  the  eummons  and  the  cause  of  ac- 
tion thereto  attached.  Singer  Bffg.  Ca  v. 
Martin,  75  Ga.  570;  BeU  v.  Davis,  93  Ga. 
233, 18  8.  E.  647,  and  cases  dted.  Hence,  If 
no  amount  is  claimed  (as  appears  from  Qie 
.  summons  and  the  petition  thereto  attached 
In  the  present  case),  or,  If  claimed,  is  under 
$50,  no  appeal  will  lie  to  the  superior  court 
The  summons  in  the  present  case  directs  that 
the  defendants  "show  cause,  if  any  they 
have,  why  the  prayers  of  the  foregoing  and 
attached  petition  should  not  be  granted." 
The  prayers  of  the  petition  (as  set  forth  in 
the  statement  of  facts  in  this  opinion)  are 
for  the  establishment  of  copies  of  certain 
named  papers  and  tor  the  amendment  none 
pro  tanc  of  one  of  them. 

It  is  contended,  however,  that  as  the  copy 
of  the  Jodgmoit  whi^  the  petition  sedra  to 
eatablish  shows  that  the  Jodgment  is  for  $4S 
principal,  90.86  interest;  and  I4.S0  attorney^ 
fees,  f«Erasatine  $68.86,  tike  preaoit  proceed- 
ii^  is  a  cWm  involving  an  amount  above 
$S0,  and  therefore  an  appeal  to  the  superior 
court  will  lie.  This  was  a  proceeding  under 
section  5812  of  the  Civil  Code  (Eagle  Mfg. 
Oo.  T  Bradford,  67  Ga.  249;  Bell  v.  Bow- 
doln,  109  Ga.  209.  84  S.  B.  839),  except  that 
notice  was  given  to  the  adverse  parties  to 
the  suit  pending  in  the  superior  court — a 
method  of  procedure  approved  by  the  Su- 
preme Court  in  the  case  of  Cl^hom  v.  John- 
son, 60  Ga.  369,  372.   See,  also,  Wlmberly  v. 


Mansfield,  70  Ga.  783,  786,  Cosnahan  r.  Bow- 
land,  99  Ga.  285, 25  S.  B.  647,  Selph  v.  Selph, 
136  Ga.  740,  72  S.  B.  31.  where  the  copies 
which  the  movants  sought  to  establish  were  to 
be  used  in  separate  actions  tlien  pending.  The 
purpose  of  this  proceeding  was  to  establish 
copies  of  office  papers  In  a  former  suit  (i^v- 
11  CoAe,  1  5813)  to  be  used  by  the  movant 
in  a  case  pending  In  the  superior  coort 
Only  in  cases  of  this  character,  or  where 
It  is  sought  to  establish  the  coi^es  sought 
for  the  purpose  of  completing  the  records 
on  file,  will  a  court  establlah  copies  of  papers 
belonging  to  a  case  which  has  been  disposed 
of.  If  It  were  not  for  the  pendli^  suit  filed 
in  the  superior  court  by  the  hdrs  at  law  of 
W.  P.  Humphrey  against  the  movant,  this 
proceeding  to  establish  copies  woold  not 
have  been  Instituted.  The  mere  fact  that 
the  face  of  the  Judgment,  a  copy  of  which 
It  is  sou^t  to  establish,  sets  forth  Items 
aggregating  an  amount  above  $50  does  not 
alter  the  nature  and  character  of  the  pro- 
ceeding. These  are  allegations  of  descrip- 
tion and  not  of  Jurisdiction,  ^le  several 
items  appearing  on  the  face  of  a  Judgment 
are  marks  of  identity  of  the  Judgment,  with- 
out which  a  description  would  be  difficult 
and  merely  goieral,  for  aside  "trom  the 
amounts  recovered  In  a  Judgment  espedaUy 
where  the  terms  "defendant"  and  "plaintUT* 
are  used,  th^  remains  no  mart  of  Identity 
dlCFerraitlating  it  from  other  documents  of 
like  character ;  the  formalities  of  Judgments 
b^ng  common  to  alL  The  payment  of  958JIB 
to  the  parties  to  whom  the  summons  was 
directed  would  not  answer  the  demand  of 
the  summons ;  nor  would  the  payment  of  any 
other  sum  do  so.  The  loss  of  the  papers 
is  the  complaint,  and  the  establishment  of 
copies  of  the  same,  as  prayed  for  in  the  peti- 
tion and  referred  to  In  the  summons.  Is  the 
only  remedy  .that  wUl  meet  this  demand. 
The  proceeding  being  su^  as  does  not  in- 
volve a  claim  for  a  sum  or  property  above 
$60,  an  appeal  to  the  superior  court  from  the 
Judgment  of  the  Justice  of  the  peace  is  not 
allon'ablek  Therefore  the  motion  to  dlsmisa 
the  appeal  should  have  been  sustained. 
There  la,  however,  provided  in  the  Code  a 
method  of  review  in  the  superior  court  of 
Judgments  at  Justices  of  the  peace  and  other 
inferior  Judicatories;  and  that  Is  by  certlo- 
nui.  See  sections  6614,  4748^  4849  (4),  &18a 
jndgmmt  on  cross-bill  of  «zo(vtiona  le- 
versed;  main  bill  diwUssed. 

a4D  Oft.  ett> 

O.  L.  HABDWIGE  &  OO.  v.  CASH  et  sL 
(Suprane  Court  of  Georgia.    Sept  26,  1918.) 

(BvUalHu      the  Owiti.) 

1.  EXKCUnON  (I  2*)  —  ASSlOmCBNT  BT  Shsb* 

IFF— Validity. 

A  sheriff,  who  has  in  his  haods,  for  the  psi^ 
pose  of  making  money  thereon,  an  execution  is- 
sued upon  a  Judgment  rendered  by  a  court,  his 
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no  BUthorl^,  niKOi  receiviiig  the  amoont  of  tbo 
ezecutioD  from  a  tbird  person,  to  timnafer  the 
oecation  to  him,  an  u  to  aiable  him  to  claim 
tbenuDder  the  proceeds  of  the  sale  of  the  proin 
ert7  of  the  defendant  in  execution,  made  under 
the  lery  of  an  execution  issued  upon  a  prior 
judsment  obtained  against  him.  See  CiT.  Oode 
mo,  16868. 

lEkl.  Note.— For  other  cases,  see  Bxecntion, 
Cent.  Dig.  I  2;  Dec  Dig.  |  2.*1 

2.  ExEonnoH  d  2*)— AanoninnT  bt  Shxb- 

tFt—VALLDm. 

Accordingly,  where  a  eherifl  had  in  his 
bands  money  aiisii^  from  the  sale  of  personal 
property  sold  by  rirtae  of  an  attachment  levied 
thereon,  and  a  rule  was  brought  against  him  by 
a  third  person,  claiming  the  money  as  the  trans- 
feree under  an  execution  older  ttuin  the  attach- 
ment, and  on  the  trial  it  appeared  that  the 
third  person,  claiming  l^e  money  as  transferee, 
paid  to  tiie  sheriff  the  amount  due  on  the  prior 
execution,  and  had  the  sheriff  transfer  it  to  oim, 
without  the  authority  of  the  plaintiff  in  execu- 
tion, or  of  any  one  authorised  by  such  plaintiff, 
and  the  tranaer  was  not  ratified  by  the  plainUtt 
in  execution,  this  amounted  to  a  settlement  of 
the  execution,  and  did  not  transfer  it  to  the 
third  person, 

(a)  Without  express  authority,  a  sheriff  can- 
not transfer  a  fi.  fa.  in  his  hands  for  collection. 

[E^d.  Note.— For  other  cases,  see  Execution, 
Cent.  Dig.  I  2;  Dec.  Dig.  {  2.*] 

3.  Vebdict  and  Dxhial  or  Niw  Tbzal  Ap- 

FBOVKD. 

The  undisirated  evidence  in  the  case,  and 

tbe  application  of  the  l^al  principlea  above  an- 
nounced, demanded  a  verdict  In  behalf  <tf  the 
plaintiffs  in  attachment,  and  the  court  erred  in 
refusing  a  ne^r  triaL 

4.  Motion  fob  New  Tbui.. 

It  is  unnecessary  to  decide  the  other  ques- 
tions made  in  the  motion  for  a  new  triaL 

Error  frtoa  Superior  Court,  Whitfl^  Coun- 
ty ;  A.  W.  rite.  Judge. 

On  a  rule  against  the  sheriff  to  distribute 
money  arising  from  sale  of  personal  property 
of  Mrs.  Mary  Evans  under  an  atta<^ent  in 
favor  of  C.  L.  Hardwlck  &  Co.,  J.  M.  Casta 
claimed  as  transferee  of  an  execution  in  fav- 
or of  the  William  Barr  Dry  Goods  Company 
against  a  portion  of  ttae  money.  Jodgment 
for  Casta,  and  Hardwlck  dt  Co.  bring  error. 
Reversed. 

A  rule  was  brought  against  the  sherldF  to 
distribute  money  In  his  hands  arising  from 
tbe  sale  of  certain  personal  property  of  Mrs. 
Mar;  Evans  under  an  attachment  in  favor 
of  Hardwlck  &  Co.,  J.  H.  Cash  claiming  to 
be  the  transferee  of  an  execution  In  favor  of 
William  Barr  Dry  Goods  Company  against 
a  portion  of  the  money  in  the  hands  of  ttae 
sheriff.  Hardwlck'B  attachment  issued  on 
June  8,  1908,  and  was  levied  on  June  10, 
1908.  The  Judgment  in  favor  of  William 
Barr  Dry  Goods  Company  was  obtained  on 
November  21,  1907,  and  Qtecntlon  issued  on 
December  2,  1007.  There  Is  no  evidence  In 
the  record  that  tbe  execution  was  ever  en- 
tered upon  ttae  general  execution  do<^et,  ex- 
cept tbe  statement  by  tbe  attorney  for  Hard- 
wlck ttaat  the  docket  staowed  it  liad  been  en- 
tered, but  no  date  la  given  of  this  entry.  The 
following  receipts  appeared  npon  Oie  execu- 
tion: 


"$106.00.  Becelved  of  J.  H.  GUbert,  sheriff, 
one  hundred  and  five  dollars,  full  balance, 
principal  and  interest,  due  on  the  within  fi. 
fa.,  ttals  Feb.  6,  1808.  J.  M.  Budolph,  Plain- 
tiff's Attorney." 

"Georgia,  Whitfield  County.  Received  from 
J.  M.  Cash  tbe  sum  of  $163.31.  being  the  re- 
mainder due  and  payment  in  full  of  all  prin- 
cipal, interest!  costs.  Inclusive  of  $35.00  paid 
to  r.  K.  McCutchen  for  storage;  and  the 
within  fl.  fa.  transferred  to  said  J.  M.  Casta 
so  far  as  tbe  office  of  sheriff  authorizes  me 
to  transfer  same,  together  with  all  rights 
thereunder  vested  in  the  original  plainUOa, 
this  being  Intended  to  operate  as  a  full  re- 
ceipt in  settlement  of  tbe  wlttain  fl.  fa.  This 
February  2,  1808.    J.  H.  GUbert,  Sheriff." 

Cash  claimed  tbe  fund  In  ttae  hands  of  the 
sheriff  by  virtue  of  the  above  transfer  to  him. 
Upon  the  Issue  formed  upon  the  rule  the  Jory 
found  in  favor  of  Cash,  transferee  of  the  fl. 
fa.  A  motion  for  a  new  trial  was  made  1^ 
Hardwlck  &  Co.,  irtikh  bdng  overruled  they 
excepted. 

F.  K  McCntcben  and  Maddox,  McCamy 
&  Shumate,  all  of  Dalton,  for  plaintiffs  in 
errw.  J.  M.  Rad<aph,  of  Dalton,  for  defend- 
ants in  error: 

HILU  J.  Judgment  reversed.  AH  Bie  Jns- 
tiGCfl  concar. 

(140  da.  6U> 

HALL  et  si.  V.  MAYOR  AND  COlftfGIL  OF 

CALHODN. 
(Supzemt  Court  of  Geoqcia.    Sept  28,  1818.) 

(8vllaJM»  by  «A«  Court.) 

1.  Mtjnicipai.  Cobpobations  (§{  271,  277*)— 

Pow]:b8~Watebwobks  Ststeu. 

Hie  ptovisionB  in  the  charter  of  the  tows 
of  Calhoun  (Acts  1886,  p.  146),  that  tbe  mu- 
nicipality shall  have  perpetual  succession,  shall 
have  power  and  authority  to  make,  ordain,  and 
establish,  from  time  to  time,  such  by-laws,  ordi- 
nances, resolutions,  rules,  and  r^ulations  as 
shall  appear  to  them  to  be  necessarj  and  proper 
for  good  government,  security,  welfare,  and  ip- 
terest  of  the  said  town  of  Calhoun  and  the  in- 
habitants thereof,  and  for  preserving  the  health, 
morals,  peace,  and  good  order  of  the  same,  not 
in  conflict  with  the  Constitntlon  and  laws  of 
this  state,  and  shall  have  'power  and  authority 
in  and  by  said  corjKirate  name  to  ctmtract  and 
to  be  contracted  with,  to  sue  and  be  sued,  to 
plead  and  be  impleaded  in  any  of  the  courts  of 
this  state,  to  have  and  use  a  common  seal,  to 
hold  all  property  real  and  personal,  now  be- 
longing to  said  town,  for  the  purpose  and  in- 
terest for  which  the  same  was  granted  or  dedi- 
cated, to  acquire  by  gift  or  purchase  such  real 
or  personal  proper^  as  may  neteafter  be  deem- 
ed necessary  and  proper  for  corporate  purposes, 
and  to  use,  manage,  miprove,  sdl,  convey,  rent, 
or  lease  any  or  all  of  said  property  as  may  be 
deemed  advisable  for  tbe  corporate  interest, 
were  sufficient  to  authorize  the  municipality  to 
establish  and  construct  a  sj^tem  of  waterworks. 
Mayor,  etc.,  of  Bome  v.  Cabot,  28  Ga.  60;  Hell- 
bron  V.  Mayor,  etc.,  of  Cutbbert,  86  Oa.  312, 
28  S.  B.  206. 

<a)  The  municipality  having  charter  pbwer  to 
establish  and  construct  a  system  of  wativworks, 
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where  neceBsaty  to  go  beyond  the  corporate 
limits  to  obtalD  Its  Bnppiy  of  water,  it  was  not 
ultra  vires  of  the  corporation  to  enter  into  the 
contract  mentioned  in  the  statement  of  (acts. 
Langley  v.  Cit?  Council  of  Augusta,  118  Ga. 
590,  45  S.  E.  486,  98  Am.  St.  BepTlSS.  See, 
also.  City  of  Quitman  t.  Jelki  A  McLeod.  189 
Ga.  238,  77  S.  E.  76. 

(b)  The  ruling  in  Loyd  t.  Columbus,  90  Ga. 
20,  16  S.  E.  818,  which  was  criticised  and 
doubted  in  Langley  t.  Aogusta,  fiupra,  will  not 
be  extended. 

(c)  It  follows  that  the  contract  between  Hall 
and  the  municipality  could  not  be  canceled  on 
the  ground  that  it  was  ultra  rir^  of  the  cor- 
poration. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Die.  |{  726,  732 ;  Dec  Dig. 
fiS  271,  277.*] 

2.  Watebs  and  Waibb  OouBms  (S  190*)— 
Municipal  Watxb  Supply  —  Gonisact  — 
considebation. 

The  contract  was  not  sabject  to  be  can- 
celed on  the  ground  that  it  was  void  for  the 
want  of  consideration.  It  recited  a  considera- 
tion. Nathans  v.  Arkwright,  66  Ga.  179;  Mar- 
'  tin  T.  White,  115  Ga.  866,  42  S.  B.  279.  And 
the  grantor  received  water  from  the  municipal- 
it?,  and  the  latter  expended  money  in  making 
water  connections  for  the  grantor  in  accordance 
with  the  terms  of  the  contract  Atlanta  & 
West  Point  Railroad  Co.  v.  Oamp,  130  Ga.  1, 
60  S.  E.  177.  15  L.  R.  A.  (N.  S.)  124  Am. 
St  Rep.  151,  14  Ann.  Cas.  439. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coaxaea,  Oaat  Dig.  |  268;  Dee.  Dig.  S 
190.*] 

3.  Watebs  and  Watkb  Coubses  (j  190*)— 
MuNiciPAi,  Watbb  Supplt  —  Contract  — 
IUasonablb  Usk  or  Wateb. 

Properly  construed,  the  municipality  ac- 
quired by  the  contract  the  right  to  the  reason- 
able use  <St  the  water,  notwlt^tanding  such  use 
might  operate  to  the  detriment  of  the  "fish 
pond." 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  268;  Dec.  Dig.  | 
190.*] 

4.  Watebb  and  Wateb-  Goubbes  (S  190*)— 
Municipal  Wateb  Supply  —  Oonteaot — 
Right  to  Piuvate  Use— Asbionuent. 

The  right  of  the  grantor  to  use  water  sup- 
plied by  the  raonicipaUty  free  of  charge  by  ex- 
press terms  of  the  contnict  was  not  assignable. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  268;  Dec.  Dig.  | 
190*] 

5. '  Pbiob  DBoisioRft—DunnomeBXENis. 

The  ease  differs  from  that  of  Hoikan  t. 
City  of  Moultrie,  1S6  Oa.  661,  71  S.  B.  785, 
where  an  effort  was  made  to  compd  a  <Atr  to 
furnish  water  "free  of  charge"  for  an  indefinite 
time  under  an  agreement  by  the  municipal 
council  for  that  purpose,  thoui^  made  for  a 
consideration ;  and  from  Tarrer  r.  Mayor,  etc., 
of  Dalton,  134  Ga.  462,  67  S.  R  929,  ^  L.  R. 
A.  (N.  S.)  183,  20  Ann.  Cas.  281,  where  a  con- 
tract by  a  municipal  corporation  not  to  col- 
lect taxes  on  certun  pxmerty  in  exoew  ci  a 
apedfled  amount  was  invofred. 

6.  Motion  fob  New  Teial. 

There  was  no  error  in  overmUng  the  plain- 
tiff's  motion  for  new  trial. 

Error  :^om  Superior  Court,  Gordon  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  6.  A.  Hall  and  others  against 
the  Mayor  and  Council  of  Calboun.  Judg- 
ment (or  defendants,  and  plaintiffs  bring 
error.  Afflnned. 


H.  L.  Hall  owned  a  qirlng  near  die  town 
of  Calhonn,  Qa.  The  municipal  antboritlea 
of  Calhonn  dedded  to  establish  a  system  of 
waterwoi^  to  be  sappUed  In  part  witii 
water  from  the  spring.  The  parties  men- 
tioned on  June  18,  1898,  entered  Into  and 
signed  a  written  contract  tmder  seal,  wit- 
nessed as  a  deed,  which,  after  maWng  in 
snbstance  the  above  recitals,  set  forth  ttie 
following  in  effect:  The  municipality  shonM 
pay  for  the  plumbing  necessary  to  oonTey  the 
water  from  the  main  nearest  Hall's  resldaiee 
Into  any  room  of  bis  house  or  place  on  his 
lot  designated  by  him,  with  the  right  to  him 
at  hia  own  expense  to  make  other  connei^ 
tlona,  not  exceeding  four,  tot  the  purpose 
of  furnishing  water  on  hla  own  premises; 
the  town  to  allow  him,  without  any  il£^t  of 
alienation,  to  use  the  town  water  free  ct 
charge  so  long  as  the  'waterworks  ehould  be 
maintained  and  operated,  and  its  water  sup- 
ply obtained  from  the  ^>rliig.  lu  considera- 
tion of  such  agreement  by  the  town,  and  $10 
In  hand  paid,  the  receipt  of  which  was  ae- 
knowledged,  Hall  conveyed  to  the  town  the 
right  "to  use  water  for  the  purpose  of  sup- 
plying the  suction  basin  constructed,  or  to  be 
constructed,  on  the  "Pauper  Farm"  prem- 
ises near  Uiereto  of  ttie  spring  known  as 
"Hall's  Fish  Pond  Spring,"  located  about  one 
mile  north  or  northeast  of  the  courthouse  in 
Calhoun,  and  othor  springs  on  his  said  prem- 
ises near  to  and  west  of  the  aforesaid  "Fond 
Spring,"  together  with  privll^es  and  rl^ts 
to  drain,  improve,  and  lay  pipes  to  the  same 
through  his  premises  In  such  way  as  to 
safely,  cheaply,  couTenlaitly,  and  advantage- 
ously  use  and  oouTey  waller  ttom  said 
springs  to  said  suction  basin;  i^ovided, 
howerer,  that  this  utilization  or  use  of  the 
water  from  the  "Pond  Spring"  shall  be  dime 
without  Impairments  ox  damage  other  Uian 
by  running  pipe  nndw  or  througSi  said  dam. 
If  pond  water  be  used,  with  valves  to  pre- 
vent flow,  exc«pt  what  regulred  for  IDUng  of 
the  suction  basin  otherwise,  and  wttii  tlw 
spring  or  qprlngs  oa  pronlaes  of  Hall,  from 
which  it  may  be  desirable  to  use  water.  The 
municipal  antliorltleB  "are  ber^y  authorized 
to  make  such  Improvements  as  they  shall 
deem  necessary  or  essential  to  the  fidl,  com- 
plete, thorough,  and  healthful  uae  and  en- 
joyment of  water  thertfrom  to  and  for  tlie 
purpose  of  supplying  the  town  of  Calhoan 
and  the  inhabitants  thereof  with  watw, 
throtigh  the  systun  of  waterworics  being  e»- 
tablished  and  constructed."  After  describing 
what  the  grantor  undertook  to  convey,  the 
contract  proceeded  thus:  "To  have  and  to 
hold  the  said  rights  and  privileges  and  nses, 
etc.,  in  and  to  the  water,  the  spring,  ways 
for  the  pipe  drainage,  and  Improvements 
thereof  [unto]  the  said  parties  of  the  first 
part,  their  sncceesors  and  assigns,  to  and  for 
the  uses  and  purposes  aforesaid,  and  for  the 
con^deratlon  aforesaid,  without  reservation 
by  the  said  party  of  the  second  part,  his 
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belrs  or  osslgnB,  of  anr  rights  by  alienation, 
by  adidteratlon,  or  any  syatem  of  drainage,  or 
In  any  otber  way,  to  prevent  tbe  full  and  free 
use  and  enjoyment  of  the  water  from  the 
said  springs,,  as  herein  described  and  con- 
templated, 80  long  as  said  system  of  water- 
works is  maintained.  And  said  parties  of 
the  first  part  hereby  promise  and  agree 
to  perform,  stand  by,  and  abide  the  obliga- 
tions herein  imposed  and  assumed  by  them." 

After  the  town  had  constmcted  its  water- 
works, connected  H.  li.  Hall's  residence  there- 
with, and  furnished  water  to  him  under  the 
contract  for  a  nomber  of  years,  he  sold  the 
land  which  embraced  the  spring  and  fish 
pond  (which  derived  its  supply  of  water  from 
the  spring)  to  Q.  A.  HaU  and  J.  A.  Hall.  Sub- 
Bcqaently,  In  Angnst,  1811,  the  purchasers 
instituted  suit  against  the  town  to  cancel  the 
contract,  and  enjoin  dlver^on  of  the  spring 
water  from  the  flsh  pond,  to  the  detriment 
of  tbe  latter,  and  from  using  jcertain  pipes 
which  the  town  had  laid  through  plaintiff's 
lands,  and  to  compel  the  town  to  remove  its 
property  from  the  land.  Plaintiffs,  being 
dissatisfied  with  the  result,  made  a  motion 
tor  new  trial,  on  the  general  grounds,  and 
occulted  to  the  Judgment  overruling  the  mo- 
tion. 

T.  W.  Skelley,  of  Calhoun,  and  Maddox, 
McQtmy  &  Shumate,  of  Dalton,  for  plaintiffs 
in  error.  Neel  &  Neel,  of  Gartersvllle,  J.  G. 
B.  Erwin,  and  O.  N.  Starr,  both  of  Calhoun, 
for  defendants  in  error. 

ATKINSON,  J.  Judgment  affirmed.  AH 
the  Justices  concar. 


aM  Oa.  601) 

STARE  T.  CHAMBERS. 
(Supreme  Court  of  Geo^ia.    Sept.  26,  1918.) 

(BtfOaUu      a«  Oowrt.) 

1.  Wnxs  ({  689*)— Testaicbntabt  Powek- 
Cbbation. 

Earl  Moati  died  in  1891,  leaving  a  will. 
By  item  1  he  directed  that  all  his  just  debts 
bt  paid,  and  by  Item  5  he  appointed  his  wife 
ezecntrix.  The  other  provlnons  of  the  will 
were  as  follows:  "Item  2.  I  give,  bequeath, 
and  devise  to  my  wife,  Vina  Moats,  an  of  my 
estate  both  real  and  personal,  for  n«r  support 
and  control  during  her  lifetime.  Item  8.  After 
the  death  of  my  wife,  Vina  Moats,  I  want 
what  proper^  U  left,  real  or  personal,  or  both, 
divided  or  sold,  and  the  money  equally  divided 
among  my  chUdren  after  paying  Abner  Orlffin, 
my  stepson,  one  hundred  doltara.  Item  4.  I 
direct  and  will  that  after  my  death  that  my 
said  wife,  Vina  Moats,  take  charge  of  all  the 
property  mentioned  In  this  my  last  will  and  tes- 
tament, wiflioat  any  appraisement,  and  use  it 
as  she  needs  for  her  comfort  and  support." 
HM,  that  the  will  conferred  upon  the  widow  of 
the  testator,  daring  her  life,  power  to  convey  In 
fee  any  part  of  the  estate,  where  necessary  for 
her  support;  and  where,  In  order  to  obtain  a 
support,  she  sold  the  land  fbr  its  reasonable 
valne,  and  executed  to  the  purchaser  a  deed 
conveying  the  land  in  fee  simple  under  such 
power,  the  purchaser  was  not  sahject  to  be 
evicted  after  her  death  by  the  testator's  admin- 


istrator de  bonis  non  cum  testamento  annexo. 
The  language,  "for  her  support  and  control  dur- 
ing her  lifetime,"  as  employed  in  item  2,  and 
"what  property  la  lett,  real  or  personal,  or 
both,"  as  employed  in  item  3,  and  "use  it  as 
she  needs  for  her  comfbrt  and  support,"  as  emi 
ployed  in  item  4,  indicates  ^e  intent  of  the 
testator  to  confer  an  absolute  power  of  sale, 
where  necessa^  for  her  support,  on  the  wife 
so  long  as  she  lived,  and  to  exclude  the  children 
from  any  part  of  the  property  so  sold,  leaving 
that  part  of  the  testator's  estate  which  misfat 
remain  at  the  death  of  the  widow  to  be  divided 
among  the  children.  Relatively  to  the  power  of 
sale,  item  3  expressly  put  real  and  personal 
property  on  the  same  footing.  The  direction  in 
Item  4  that  the  widow  should  take  all  of  the 
property  "wlthont  any  appraisement,  and  use  it 
as  Bhe  needs  for  her  comfort  and  support,"  was 
not  repugnant  to  the  power  of  sale,  where  nec- 
essary for  ber  support,  and  did  not  restrict  it. 
Mayo  V.  Harrison.  184  Ga.  787.  68  S.  E.  49T; 
Nort  V.  Healey.  136  Ga.  287,  71  S.  E.  471. 

[Ed.  Note.— For  other  cases,  see  Wills.  Gent 
Dig.  SS  1650,  1661;  Dec.  Dig.  S  689.*] 
2.  Will*  (g  689*)— Consteuction. 

Where  the  widow  of  the  testator  sold  a 
part  of  the  land  mentioned  In  tiie  will,  in  order 
to  obtain  money  necessary  for  her  support,  and 
made  a  conveyance  thereof  in  fee  simple,  with 
warranty  of  title,  and  evidence  was  introduced 
tending  to  show  that  the  price  paid  was  Its 
fair  market  value,  and  that  the  widow,  owing  to 
age  and  physical  infirmlly,  was  unable  to  sup- 
port herself,  and  the  sale  was  made  to  obtain 
money  for  her  support,  it  was  hot  error  as 
against  tbe  plaintiff  for  the  judge  to  charge,  in 
effect,  that  if  the  Jury  believed  from  the  evi- 
dence that  on  account  of  her  condition  in  life, 
considering  her  age  and  other  things  appearing 
from  the  evidence,  it  was  absolutely  necessary 
to  sell  some  of  the  property  in  order  to  obtain 
means  of  a  Uvdihood,  and  that  acting  under  au- 
thori^  of  the  will  the  widow  made  the  deed 
for  the  purpose  of  procuring  a  livelihood,  and 
received  a  reasonable  and  fair  consideration  for 
the  property,  it  would  be  their  dnty  to  find  for 
the  defmdant   Mayo  v.  Harrison,^  aupra. 

[Da.  Note.— For  other  cases,  see  Wills,  Osnt 
Dig.  U  1600;  1661;  De&  Dig.  |  689.*] 

8.  ViRDIOT  ASO  DXNUI.  OF  NBW  TBUI.  SUS- 
TAINED. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  reiosing  a 
new  trial. 

Error  from  Superior  Court,  Banks  Coun- 
ty; O.  H.  Brand,  Judg& 

Action  by  W.  W.  Stark,  administrator, 
against  J.  B.  Chambers.  Judgment  for  de- 
fendant* and  pi^inHff  brings  error.  Af- 
firmed. 

In  an  action  of  comidsint  for  land  by  W. 
W.  Stark,  as  administrator  cum  testamento 
annexo,  against  J.  B.  Chambers,  who  claimed 
under  a  deed  from  tbe  widow  of  the  testa- 
tor, Hu  main  Issue  was  whether  the  deed 
operated  to  conTey  to  the  defendant  the  ab- 
solute tee-fllmiile  estate^  or  merely  an  estate 
for  OiiB  life  of  the  widow.  Xbe  suit  was  In- 
stituted diortly  after  the  deaUi  of  tlie  widow. 
Her  pown  to  make  tbe  deed  depended  on 
the  will  of  the  testator,  which  was  as  set 
forth  In  the  beadnotes.  In  some  particolars 
the  evidence  was  confllcUng,  but  there  was 
sufficient  to  show  the  following:  Tbe  testa- 
tor was  prosperous,  and  died  owning  a  turn. 
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<m  wliitih  be  resided,  eqO^ped  wltb  Uve 
stock,  and  farming  Implements,  and  owing 
only  a  few  debts,  wbldi  were  paid  daring 
the  year  la  wUdi  be  died.  Tbere  were  ser- 
aal  cbUdren,  twaides  the  widow,  wbo  for  a 
bme  continned  to  live  on  tbe  farm ;  bnt  flier 
were  not  of  fmgal  habits,  and  tbe  widow 
found  it  necessary  to  encroach  upon  the 
corpus  of  the  estate.  This  continued,  and 
In  order  to  get  mon^  with  wbifdi  to  pay  off 
a  Judgment  fer  "si^^plles  and  ratknu^  for- 
nidiad  to  the  widow  after  tbe  deatii  of  tbe 
testator,  and  to  obtain  mon^  on  which  to 
lire,  the  widow  sold  to  the  defendant  at  its 
reasonaUe  valne  the  part  of  tbe  farm  land 
in  dispute.  The  land  would  have  rented  for 
enough  to  sunMrt  tbe  widow,  but  It  was 
nerer  rented.  At  the  time  of  the  sale  tbe 
widow  was  old,  nearly  blind,  and  unable^to 
support  hers^  On  the 'trial  the  Jury  re- 
turned a  Tercet  for  the  defendant 

The  plaintiff  moved  for  a  new  Mai  on  the 
general  grounds,  and  further  complained  of 
tbe  foIUnriing  charge  to  tiie  Jury :  "If  you 
should  bdiere  from  tbe  erldence  that  on  ac- 
count of  her  oonditton  In  life  at  that  time, 
and  the  surrounding  dreumstancee,  her  age 
and  other  things,  as  appears  from  the  facts 
and  drcnno stances  in  the  case,  that  it  was 
absolutely  necessary  to  sdl  some  ot  this 
property  in  order  to  procure  means  of  a  Ure- 
llboodt  and  that  acting  under  the  antbozlty 
of  that  wUl,  by  virtue  of  tbe  provlEdons  of 
that  will,  she  (Tina  Moats)  made  this  deed 
for  that  porpose,  and  recelTed  reasonable  and 
ftdr  omsideratton  for  her  property  (tba  deed 
referred  to  btitng  the  deed  from  Vina  Moats 
to  J.  B.  Gbamber%  In  the  evidence,  to  the 
land  sued  for),  then  it  would  be  your  duty  to 
And  in  faTor  of  Mr.  Obambers.**  Tbe  alt- 
iclsm  upon  the  charge  was  that  it  amounted 
to  a  holding  that  tbe  widow  was  authorized 
to  convey  the  f e^  whereas  the  will  gave  her 
no  more  than  a  life  estate,  and  did  not 
authorlae  her  to  sell  the  fee,  even  if  neces- 
sary to  her  snppost  The  motion  for  new 
trial  was  overruled,  and  the  plaintiff  ex- 
cepted. 

H.  H.  Perry,  of  Galnesrllle,  for  plaintiff 
in  error.  J.  J.  Klmsey.  of  Cornelia,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 
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BPRATUNO  V.  WBSTBROOK. 

(Snpreme  Court  of  Georgia.    Sept  29,  191&) 

(ayttahun  by  the  Court,) 
1.  GOBPOBATIONS  <i  265*)— AonONB  AOAIITST 

Stockholdbbs  —  JoiNDKn  or  Fabtus  Dk- 

IXNDAHT. 

A  trustee  In  bankruptcy  of  an  insolvent 
corporation  may.  In  one  equitable  action,  re- 
cover firom  any  number  of  the  Btoekholdera  of 


the  corporation  their  unpaid-  stock  subscrip- 
tions. 

[Ed.  Note,^For  other  cases,  see  Corporatiou, 
^L^Dlg.  II  UOl-liasT^B;  Dee.  Dig.  i 

2.  C!oBFOBATioRa  a  228*)— Stookholdus— 

LUBIUTT  FOB  OoaPOBATB  DaBTft— UlTPAID 
SUBSCBIPTIOIf  S  —  OONOZnonAL  SUBBOBIP- 
TlOItS. 

The  petition  set  forth  a  cause  of  acdon 
against  the  demnrrant;  and  his  special  con- 
tract for  stock  sttlMCriptioD,  as  tiierein  set  forth, 
was  not  of  such  conditional  cliaracter  or  on 
such  special  terms  as  wonld  prevent  a  recovery 
thereon  by  tbe  troatee  In  bankrapb:^  of  the  in- 
solvent corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  874,  878;  Dee.  Dig.  | 

Error  from  Superior  Court,  FnUtm  Coun- 
ty; Oea  L.  Bell,  Judge. 

Suit  hf  J.  F,  Weatbrook,  trustee  In  bank- 
nptcy,  against  F.  J.  Spratling  and  oUiers. 
Judgmmt  for  the  plaintiff,  and  defendant  F.  J. 
SpratUng  brings  emx.  Affirmed. 

Daley  &  Chambers,  of  Atlanta,  for  plain- 
tiff in  error.  Anderson,  Felder,  Rountree  & 
Wilson,  Brown  &  Randolph,  and  W.  S.  Dil- 
lon, all  of  Atlanta,  for  def«idant  in  error. 


FISH,  C.  J.  Westbrook,  as  trustee  In 
bankruptcy  of  tbe  Consolidated  Motor  Car 
Company,  an  insolvent  corporation,  brought 
an  equitable  petition  against  Spratling  and 
a  number  of  others  to  recover  the  alleged 
unpaid  stock  subscriptions  of  tbe  corpora- 
tion. So  much  of  the  petition  as  is  neces- 
sary for  consideration  In  disposing  of  the 
questions  made  In  tbe  record  Is  In  substance 
as  follows:  Each  of  the  defendants  Is  in- 
debted to  the  corporation  for  unpaid  stock 
8ul)scrlption  in  the  amount  charged  against 
him.  Such  Indebtedness  of  all  the  defend- 
ants, except  Spratling  and  one  other,  is  rep- 
resented by  ordinary  promissory  notes  given 
to  the  corporation  for  the  amount  of  stock 
subscribed ;  a  copy  of  one  of  such  notes  being 
attached  as  an  exhibit  to  the  petition.  Sprat- 
ling subscribed  for  SO  shares  of  the  stock,  of 
the  par  value  of  (100  per  share,  none  of  which 
has  t>een  ittid  (his  contract  being  as  set  forth 
in  three  exhibits,  to  which  special  attention 
will  be  directed  In  this  opinion).  Claims  of 
creditors  have  been  allowed  and  proved  in 
the  court  of  bankruptcy  to  an  amount  larger 
than  the  sum  of  alt  of  the  unpaid  subscrip- 
tions due  by  the  defendants ;  and  credit  was 
extended  to  the  corporation  by  its  creditors 
"on  the  faith  of  said  subscriptions  being 
valid  and  binding."  There  was  a  prayer 
for  the  appointment  of  an  auditor  to  bear 
and  determine  tbe  questions  f>f  law  and  fact 
pertaining  to  the  controversy,  and  that  a  re- 
covery be  had  against  each  of  the  defendants 
for  the  balance  due  on  bis  subscription  to 
stock,  with  Interest  thereon.  Spratling  de- 
murred to  the  petition  generally,  and  because 
his  contract  as  appeared  from  the  petition 
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and  exhiUts,  was  a  conditional  one,  and  he 
was  not  bound  Qiercln,  as  it  did  not  appear 
that  the  corporation  had  performed  ite  part 
of  the  contract  He  farther  demnrred  spe- 
cially on  the  grounds  that  there  was  a  mis- 
joinder of  canses  of  action  and  of  parties  de- 
fendant The  decnirrers  were  orarrnled,  and 
he  excepted. 

[1]  1.  We  will  first  dispose  of  the  special 
demurrer;  that  is,  that  there  was  a  mis- 
joinder of  causes  of  action  and  of  defendants. 
ClvU  Code,  S  22B1  declares:  "In  all  suits 
i^inst  the  members  of  a  private  association, 
joint-stock  company,  or  the  members  of  exist- 
ing or  dissolved  corporations,  to  recover  a  debt 
due  by  the  association,  company,  or  corpora- 
tion, of  which  tbey  are  or  have  been  mem- 
bers, or  for  the  appropriation  of  money  or 
funds  In  their  hands  to  the  payment  of  such 
debt  the  plaintilf  or  complainant  In  such  suit 
may  institnte  the  same,  and  proceed  to  Judg- 
ment therein  against  all  or  any  one  or  more 
of  the  members  of  such  assodatlon,  company, 
or  corporation,  or  any  other  person  liable, 
and  recover  of  the  member  or  members  sued 
the  amount  of  unpaid  stock  la  his  hands,  or 
other  Indebtedness  of  eadi  member  or  mem- 
bers: Provided,  that  same  does  not  exceed 
the  amount  of  the  plalntUTs  debt  against 
such  asudaOcm,  company,  or  corporation; 
and  If  It  exceed  such  debt  then  so  much  only 
88  will  be  suffldoit  to  satisfy  such  debt" 
This  sectifni  la  in  the  sam^  langnage  as  that  of 
Code  1863, 1 3279,  which  was  a  codijacatlon  of 
the  act  of  lfi56  (Acts  18SS-B6»  Pb  220),  and 
which  was  Incorporated  in  all  subsequent 
Codes.  In  Dalton  &  Morgant»n  B.  Ca  v. 
M<d3anlel,  66  Oa.  ISl,  the  action  was  brought 
by  McDanlel  In  behalf  of  himself  and  many 
others,  who  were  dnly  made  partlea  com- 
plainant as  creditoza  of  fihe  Daltra  ft  Mor- 
ganton  Ballroad  Company,  to  compel  Carter 
and  a  great  many  others,  amonnttog  to  sev- 
eral hundred  stodtbolders  of  the  convany,  to 
pay  In  a  sufficient  amount  of  the  stodc  sub- 
scribed for  by  them  to  satla^  certain  Jndg- 
ments  and  debts  which  the  company  owed 
■  complainants.  The  bill  was  demnzred  to  on 
the  grounds,  among  others,  that  it  wmm  Im- 
Iffoperly  brou^t  against  defendants  Jointly, 
and  that  It  was  multifarious.  It  was  held 
that  the  demurrers  were  not  meritorious,  and 
in  support  of  the  ruling  Code  1873,  |  3367. 
was  cited;  the  language  of  such  section  being 
the  same  as  that  of  Code  1863,  i  327d,  and 
which  is  now  embodied  in  Civil  Code  1810, 
I  2251.  There  was  also  dted,  among  other 
cases,  Hlghtower  v.  Thornton,  8  Ga.  486.  62 
Am.  Dec  412.  and  Stlnson  v.  WilUamB,  85 
6a.  171.  The  ruling  made  In  Dalton.  etc,  B. 
Co.  V.  McDanieU  supra,  has  been  rec<^niaed 
or  followed  In  a  number  of  subsequent  ded- 
Blons  rendered  by  this  court  See  Brobston 
V.  Downing,  95  Ga,  506,  22  S.  B.  277;  Boyd 
V.  Robinson,  104  Oa.  798  (3).  794,  31  S.  H.  29; 
Moore  V.  Blpley,  106  Ga.  556  (3;.  567,  82  S.  B. 
647;  WUUnson  v.  Bertock,  111  Ga.  1S7  (2), 


190,  86  S.  E.  623;  Harrell  v.  Blount,  112  Ga. 
m  (4),  717,  38  S.  E.  B6;  Morgan  v.  Glblan, 
116  Ga.  145,  41  S.  E.  495;  Commercial  Bank 
of  Augusta  V.  Wartben,  119  Ga.  990  (2,  S), 
993,  47  S.  B.  6S6;  AUen  v.  Grant  122  Ga. 
552,  60  S.  E.  494.  The  action  was  properly 
brought  by  the  trustee  In  bankruptcy.  Mor- 
gan V.  Glblan  and  Commercial  Bank  of  Au-  - 
guBta  V.  Warthen,  supra.  It  follows  that  the 
court  did  not  err  In  overruling  the  special 
demurrers. 

[2]  2.  Nor  do  we  think  there  was  any  merit 
In  the  demurrer  tliat  the  petition  set  forth  no 
cause  of  action,  and  that  the  contract  of 
SpratUng,  as  set  forth  In  the  exhibits,  was 
a  conditional  one,  and  that  there  was  no 
obligation  on  the  part  of  SpratUng  to  per- 
form it  where  it  appeared  that  the  corpora- 
tion had  not  performed  its  obligation  under 
such  contract  The  doctrine  is  well  settled 
in  this  state  that  all  the  property  and  assets 
of  an  insolvent  corporation  constitutes  a 
fund,  first  for  the  payment  of  Its  debts,  and 
then  tor  equal  distribution  among  its  stock- 
holders. Civil  Code,  {  2246,  declares  this  to 
be  true  In  the  case  of  the  dissolution  of  a 
corporatUm,  and  the  cases  dted  in  the  first 
division  of  this  opinion  apply  the  same  rule 
in  reference  to  lns(dvait  corporations.  It  is 
everywhere  well  recognized  that  unpaid  sab- 
scrlptiona  to  the  capital  stock  of  a  corpora- 
tion constitute  part  of  its  assets.  Capital 
stock  is  largely  the  basis  of  the  credit  of 
the  corporation,  and  persons  dealing  with  the 
corporation  have  tlie  right  to  look  to  the 
authorized  cai^tal  stock  as  a  fund  for  the 
paymmt  of  tli^  debts.  8  Clark  &  Marshall 
on  Private  Corporations,  {  702.  Bee  Hlgh- 
towCT  v.  ThOTnton,  Sttnson  t.  Williams,  1>al- 
ton,  etc,  R.  Co.  v.  McDanlel,  and  Allen  v. 
Grant  supra.  The  petition!  alleged  that 
SpratUng  had  snbcilbed  fbr  SO  shares  of  the 
capital  stocfe  fbe  Consolidated  Motor  Gar 
Company,  of  which  the  plaintiff'  was  the 
trustee  In  bankruptcy,  at  the  price  of  $100 
per  share;  that  he  had  paid  no  part  of  hla 
subscription,  and  was  Indebted  to  such  com- 
pany In  the  sum  of  $6,000 ;  and  l^iat  it  was 
necessary  to  collect  the  whole  of  this  sub- 
scription in  order  to  pay  the  outstanding 
debts  of  the  corporation.  This  allegation. 
If  It  stood  alone,  would,  of  course,  Itave  set 
out  a  cause  of  action. 

It  Is  contended,  however,  that  the  contract 
of  SpratUng,  as  shown  by  the  exhibits  at- 
tached to  the  petition,  was  a  conditional 
subscription,  and  that  the  corporation  had 
never  complied  with  the  condition  assumed 
by  it  in  the  contract  and  therefore  SpratUng 
was  not  Uable.  The  demurrer  stated  in  gener- 
al terms  that  the  contract  was  a  conditional 
one,  and  it  does  not  appear  from  the  demur- 
rer, or  from  the  brief  of  counsel  for  plaintiff 
in  error,  what  the  conditions  were.  From  the 
exhibits  attached  to  the  petition  it  appears 
that  the  contract  between  the  corporation 
and  SpratUng,  entered  In^^l^ov^l^^^ 
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and  to  become  effective  January  1, 1911,  was 
to  the  following  effect:  SpraOlng,  **bting 
elected  presideDt  of  and  by"  the  corporation 
at  a  salary  of  (2,400  a  year,  $200  of  which 
were  to  be  paid  monthly  during  the  contlnn< 
ance  of  Hie  contract,  agreed  to  subscribe  for 
50  shares  of  the  capital  stock  of  the  corpora- 
tion, of  the  par  value  of  flOO,  which  shares 
were  to  be  paid  for  as  follows:  A  certificate 
for  25  shares  of  such  stock  was  to  be  issued 
to  SpratUng,  for  which  he  was  to  give  his 
note  for  $2,500,  due  six  months  after  date. 
Upon  the  maturity  of  the  note  he  was  to 
pay  $200,  "same  being  part  of  the  salary  earn- 
ed by  him  as  president  of  said  company,  and 
also  all  dividends  that  may  be  earned  by  his 
said  stock,  and  as  much  more  as  possible"; 
the  corporation  agreeing  to  renew  the  note, 
upon  its  maturi^,  for  six  months,  "and  to 
continue  to  make  axu£h  renewals  on  the  same 
terms  every  6  months  until  said  notes  are 
fully  paid  up.  The  $2,EK)0  remainder  of  said 
stock  to  be  issued  as  per  applications  secur- 
ed by  party  of  the  second  part  [SpratUng] 
from  other  parties,  for  which,  as  secured,  a 
note  or  notes  are  to  be  given  by  said  second 
party,  due  In  12  months  from  date,  and  on 
which  as  same  mature  the  notes  of  such  a.p- 
plicant  stockholders  as  are  secured  by  said 
second  party  are  to  be  applied  as  payments 
as  same  are  paid,  until  said  amount  ^  fully 
paid  upw"  It  was  further  agreed  that  the 
contract  might  be  terminated  by  either  party 
to  It  giving  the  ot^er  80  days'  notice,  and  by 
restoring  the  other  party,  "so  far  as  the 
financial  part  of  this  contract  Is  concerned, 
to  the  position  that  they  were  in  prior  to  the 
making  of  the  same."  There  also  appeared 
as  an  exhibit  a  copy  of  a  note  of  date  No- 
vember 9,  1910,  given  by  Spratiing  to  the 
corjwration,  for  $2,500,  due  14  months  after 
date,  with  Interest  from  date  at  7  per  cent 
per  annum. 

A  copy  of  the  following  agreement  was  al- 
so attached  as  an  ohlbit  to  the  petition: 
"January  6,  1911. 

"Consolidated  Motor  Gar  Co.*  Inc.,  Atlanta, 
6a. — Goitlemen:  Upon  the  statemeoit  made 
me  by  Mr.  Frank  M.  Myer^  Jr.,  yonr  vice 
presldoit  and  general  manager,  who  went 
thoroughly  into  the  presmt  financial  condl- 
tiona  of  your  company,  I  agreed  wltti  him 
you  could  not  now  afford  to  pay  me  tb»  $200 
per  montii  beginning  January  lat,  aa  my 
contract  with  yon  called  for.  But,  U  agree- 
able to  you,  I  am  willing  to  accept  the  pn- 
ddency  of  your  company,  giving  yon  what 
time  I  can  aiiar^  at  |100  per  month,  and  with 
the  assistance  of  Mr.  W.  T.  Dregger  agree  to 
sell  $2,600.00  wortH  of  stock  by  July  1st.  the 
sale  of  which  stock  to  be  credited  on  my  note 
glvoi  you  November  8th,  last,  as  spoken  of 
In  our  contract  of  that  date.  Elach  sale  as 
made  to  be  credited  on  said  note  until  same 
is  paid  In  full:  Provided  that  you  agree  to 
carry  out  your  contract  with  me  made  No- 
T&aber  8tb,  last,  as  soon  as  you  raise  enoui^ 


money  from  the  sale  of  stoA  to  carry  anf- 
fldent  stock  ot  cars  and  accessories  to  carry 
on  the  business.  It  Is  to  be  further  under- 
stood and  agreed  that  the  original  contract 
made  November  8,  1910,  la  only  to  be  an- 
nulled as  is  provided  herein,  and  that  same  fa 
to  be  carried  out  as  originally  set  forth,  ex- 
c^t  in  so  far  as  It  Is  her^n  modified.  Years 
very  truly,  F.  J.  SpratUng. 

"Accepted:  Consolidated  Motor  Car  Ca, 
F.  M.  Myers,  Jr.,  Vice  Pres.  &  Gen.  Mgr." 

It  does  not  appear  that  Spratiing  ev«L 
gave  his  noto  for  the  $2,600,  as  the  price  of 
the  26  shares  for  which  a  c^tificate  waa 
to  be  issued  to  him,  which  note  was  to  be 
payable  6  months  after  date,  nor  does  It 
clearly  appear  for  what  he  gave  the  note 
dated  November  9,  1910,  and  due  14  months 
after  date.  Spratllng's  contract,  as  set 
forth  In  the  exhibits,  was  one  on  special 
terms.  The  agreement  of  the  corporation  to 
elect  Spratiing  as  Its  president  and  to  con- 
tinue blm  as  such  untU  his  payment  of  $200 
at  the  end  of  each  6  months  out  of  his  salary 
should  satisfy  or  extinguish  the  price — $2,600 
—for  the  25  shares  of  stock,  for  whldi  a  cer^ 
tiflcate  should  be  Issued  to  him,  and  the  pecu- 
liar arrangement  as  to  the  disposition  of  and 
as  to  the  payment  for  the  other  26  shares, 
fw  which  no  certificate  was  to  be  Issoed  to 
him,  and  the  further  agreement  that  tbe 
whole  contract  might  be  terminated  by  either 
party  to  it  giving  30  days'  notice,  constituted 
a  special  agreement  fbr  the  sale  of  the  50 
shares  of  stock  to  Spratiing,  upon  i^)eclal 
terms.  Such  an  agreement  waa  unfair  to 
other  subscribers  and  to  the  (»-edlton  of 
the  corporation,  who  had  a  right  to  assume 
that  SpratUng  was  a  bona  fide  subscriber, 
unconditionally  and  without  special  terms, 
for  SO  duures  of  stock ;  and  whatever  right 
he  may  have  had.  In  an  action  by  the  corpo- 
ration against  him  for  his  subscription,  to 
set  up  his  special  contract  as  a  defense,  he 
could  not  do  Uils  In  the  equitable  actioo 
brought  by  the  trustee  in  bankruptcy  of  the 
corporation  against  htm  for  the  benefit  of 
Ito  creditors.  See  Fonche  v.  Merchants'  Na- 
tional Bank  of  Borne,  110  Ga.  827,  841,  36  & 
E.  256,  where  the  following  cases  are  cited: 
Camden  v.  Stuart,  144  U.  S.  104,  12  Sup^  Ct 
68S,  86  L.  Ed.  863;  Potts  v.  WaUace,  146  U. 
8.  689,  IB  Sup.  Ot  196,  36  L.  Ed.  11B5;  Bleb- 
ardson  v.  Green,  133  D.  8.  SO,  10  Sup.  Ct  280. 
38  L.  Ed.  616. 

"In  general,  a  subscription  upon  spedal 
terms  is  an  absolate  and  nncondltlonal  sub- 
scription, which  makes  the  subscriber  a  stoc^- 
boldor,  and  renders  him  Uable  as  audi,  aod 
for  the  amount  of  tbe  subscription,  as  sow 
as  it  is  scented,  but  contelns  spedal  t^aa 
or  stipulations.  Such  a  snbscription  is  val- 
id, provided  the  special  terms  or  stipula- 
tions are  not  such  as  to  constitute  a  fraad 
upon  the  other  subscribers  or  stockholders, 
or  upon  the  creditors  of  the  corporation,  and 
provided  they  are  not  beyond  the  powers  con- 
ferred upon  the  coTporat|OT  ^^i^g  |<^arter, 
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nor  contrary  to  law.**  2  Clark  &  Marshall, 
Prlr.  Corp.  |  465.  In  a  BubscripUon  tor 
6to<^  on  special  terms,  performance  of  the 
stLpnlations  by  the  corporation  Is  not  a  con- 
dition precedent  to  liability  on  the  part  of 
the  subscriber,  but  Is  an  lnde[}endent  or  col- 
lateral agreement,  for  a  breach  of  which  the 
corporation  will  be  liable  in  damages.  Id. 
1 466.  "An  agreement  by  which  a  purchaser 
of  stock  may  at  bis  option,  at  the  end  of  a 
certain  time,  return  the  stodc  and  receive 
back  the  price,  is  In  the  nature  of  a  condi- 
tional sale,  with  an  option  to  the  porchaser 
to  rescind;  and  if  the  rights  of  creditors  are 
not  InTolTed,  It  is  valid."  Id.  8  467a.  "A 
corporation  has  no  authority  to  accept  snb- 
BcrlptioDs  upon  special  terms,  where  the 
terms  are  such  as  to  constltate  a  [legal] 
fraud  upon  the  other  subscribers,  or  upon 
persons  who  may  become  creditors  of  the 
corporation  In  reliance  upon  a  bona  fide  and 
r^olar  subscription  of  the  authorized  capi- 
tal stock.  In  such  a  case,  however,  the  sub- 
sdiption  is  not  void.  [Such]  stipulations  are 
void,  and  the  subscriber  is  liable  on  his 
subscription  as  If  no  such  stipulations  had 
been  inserted.  It  has  been  held,  therefore,  in 
many  cases,  that  any  secret  agreement  be- 
tween a  subscriber  for  stock  in  a  corporation 
and  the  corporation  or  its  agents  or  pro- 
moters, by  which  he  Is  allowed  to  subscribe 
upon  different  terms  than  other  subscribers, 
since  it  is  a  fraud  upon  the  latter,  and  any 
secret  agreement  by  which  he  is  to  be  re- 
leased in  whole  or  in  part  from  liability  on 
bis  subscription,  since  it  is  a  ftand  both 
upon  the  other  subscribers  and  apon  persons 
who  afterwards  become  creditors  of  the 
eorporatloii,  is  void,  and  the  subscription  may 
be  enforced  by  tiie  corporation,  or  by  or  for 
the  benefit  of  ^editors,  as  If  no  such  agree- 
ment had  been  madft"  Id.  f  467e. 

The  mere  fact  that  no  oertiflcate  was  to  be 
issued  to  Spratllng  for  26  shares  of  the  stock 
for  which  be  snbscribed  did  not  prevent  him 
from  helng  a  8to<Ah61der  of  the  whole  60 
diares,  nor  reUere  blm  from  llaUllty  as  a 
stockholder.  2  Oburlc  ft  Ufetrshall  on  Private 
Corp.  H  S78,  482d:  1  Cook  on  Ooiih  |  192; 
1  Thomp.  Corp.  |  608.  It  fallows  from  wbAt 
has  been  said,  tliat  tlie  Judgment  of  the 
trial  court  tn  oTermllng  the  <teinurrm  to  the 
petition  must  be  affirmed. 

judgmott  afilrmed.  All  Vis  Justtces  eon- 
ear. 


(1«  Ga.  653) 

STBIGEX/Ain)  et  at  t.  LOWBT  NAT. 
BANE. 

(Sapreme  Oourt  of  Georgia.    Oct  2,  1913.) 

(Bytlahiu  by  tA«  Oourt.) 
1.  Bills  and  Notks  (i  141*>— Nbw  Non  — 

CoLLATERAIi. 

An  owner  of  land  sold  It  partly  for  cash 
and  partly  for  credit,  giving  to  the  purchaserH 
a  bond  for  title  and  taking  negotiable  ootee  for 
the  onpaid  portitm  of  the  purcEase  money.  The 


vendor  tea  valoe  indorsed  one  of  these  notes  to 
a  bank,  and  others  to  another  person,  and  also 
execatM  a  conveyance  to  each  indorsee  for  an 
undivided  interest  in  the  property,  in  the  ratio 
which  the  part  of  the  debt  transferred  to  such 
indorsee  bote  to  the  whole.  Payments  were 
made  on  the  note  indorsed  to  the  bank.  About 
three  yean  after  t3ie  maturity  of  the  note,  the 
bank  took  from  the  makers  a  new  note,  due  five 
months  after  its  date,  for  the  balance  (uaimed  to 
be  due  on  the  original  note,  bat  bearing  int^ 
est  at  an  Increased  rate.  It  recited  that  it  was 
given  for  value  received,  and  that  the  makers 
"have  pledged  to  the  said  bank,  as  collateral  se- 
curity, the  original  note  and  "security  for  the 
same.'*  field,  that  the  second  note  was  not  a 
mere  agreement  collateral  to  the  ortginal.note, 
extending  the  time  for  payment  and  increasing 
the  rate  of  interest  to  be  borne  by  it,  bat  by  its 
terms  was  a  new  note  for  the  amount  remain- 
ing due  on  the  first  note,  bearing  interest  at  the 
fixed  rate,  and  the  first  note  was  to  be  held  as 
collateral  security  for  the  second. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  338,  339.  350-354;  Dec 
Dig.  1 141.*] 

2.  PLBAOINO  (I  214*)— Dkmusbeb— Bffect  as 
Aduibsion. 

While  a  demurrer  admits  facts  well  plead- 
ed in  the  petition,  where  it  was  alleged  by  the 
plaintiff  that  the  second  note  was  collateral  to 
the  first,  but  the  copies  of  the  notes  attached  as 
ezliihits  showed  on  their  face  that  this  was  not 
correct,  but  that  the  parties  agreed  that  the  first 
note  should  be  held  as  collateral  to  the  second* 
on  demurrer  the  contract  will  be  construed  In 
accordance  with  its  terms  so  appearing,  and 
not  in  accordance  with  the  interpretation  al- 
leged by  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {|  626-634-;  Dec  Dig.  S  214.*} 

3.  Bills  and  Notes  0.141*)  —  Biohts  or 

HOLDBB— NlW  NOTB-^BHS  OF  PUOB  NOTB. 

Under  the  facts  stated  in  the  first  headnote, 
the  bank  could  not,  after  the  maturity  of  the 
second  note,  bring  suit  against  the  makers  upon 
the  first  note,  and,  at  the  same  time,  supple- 
ment Its  terms  by  applying  to  it  the  incrouMd 
rate  of  interest  specified  in  the  second  note. 

(a)  It  was  accordingly  error  to  overrule  the 
demurrer  in  so  far  as  it  set  up  that  the  suit  up- 
on the  first  note  could  not  be  supplemented  by 
importing  Into  it  the  increased  rate  of  interest 
agreed  to  be  i»^d  in  the  second  note. 

[Ed.  Note.— For  other  cases,  see  Bnis  and 
Notes.  Cent  Dig.  U  WS,  339,  S60-86i;  Deb 

4.  Bills  and  Notbb  (8  471*)  —  Pbtitioh  — 
CoNBTBUcnoR— NonoB  or  Intent. 

An  allegation  that  the  plaintiff  had  caused 
to  be  served  apon  the  defendants  a  written  no- 
tice of  iu  intention  "to  bring  this  suit  to  this 
term  of  this  court  and  to  claim  attorney's  fees 
in  accordance  wiA  the  terms  of  said  origioal 
note,"  together  with  a  prayer  for  the  recovery 
of  such  attorney's  fees,  was  sufBcient  tP  show 
that  the  notice  (based  on  section  42S2  of  the 
Civil  Code  of  1910)  was  a  notice  of  intention 
to  sue  on  the  original  note  and  seek  to  recover 
attorney's  f«es  aooordlng  to  Its  terms,  and  not 
to  recover  such  fees  under  the  second  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  »  1407-1470;  Dec.  Dig.  S 
471.*I 

6.  Vendob  and  Pubchaskb  (I  208*)— MoBT- 

OAOES  (K  412.  427*)— FOBBCLOatIBB  —  VBH- 

DOB'S  LOXN— Tbanbvbbbb. 

Section  0037  of  the  ClvU  Code  of  1010, 
which  provides  for  the  filing  of  a  quitclaim  deed 
and  the  sale  of  property  under  a  judgment  for 
purchase  money,  does  not  authorize  a  vendor  of 
land  who  has  taken  several  notes  for  the  uopaM 
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Pttrchaae  money  tlwceof  to  tranafer  them  to  dll- 
nrrat  persons  and  to  conver  to  each  ct  them  an 
HBdmaed  Interest  In  the  property  in  proportion 
to  tbe  part  of  the  an  paid  purchase  money  so 
transferred  to  him,  and  tans  empower  such 
transferee  to  obtain  judgment,  file  a  deed,  end 
•dl  mth  ondirided  interest  la  me  manner  point* 
ed  ont  by  the  statute  rcivil  Code  1910.  16087), 
or  to  obtain  a  general  judgment  against  me  par' 
chaser  with  a  special  lien  upon  tiM  nndivided 
Interest  in  the  land  so  conveyed. 

(a)  Where  land  is  sold,  bond  for  title  giv«n, 
and  notes  taken  for  an  unpaid  part  of  the  pur- 
chase money,  the  title  in  tbe  hands  of  the  ven- 
dor as  a  whole  stands  as  a  security  for  the  un- 
paid indebtedness.  If  the  Tendor  could  separate 
the  title  into  fractional  nndivlded  interests  and 
conTcy  them  to  varlouB  transferees  of  different 
pnrchase-money  notes,  some  of  which  might  be 
paid  in  whole  or  in  part,  while  others  might  re- 
main entirely  unpaid,  and  the  transferees  could 
proceed  separately  to  sell  the  UDdiTided  inter- 
ests conveyed  to  them  as  security  for  the  notes 
transferred  to  tbem,  danger  would  arise  that 
the  property  would  not  bring  its  full  value  If 
sold  piecemeal;  and  the  purchaser  would'^not  be 
subjected  to  a  single  sale,  which  might  more 
than  pay  the  entire  balance  due,  but  woold  be 
forced  to  submit  to  a  number  of  separate  and 
distinct  sales  of  undivided  interests. 

(b)  This  danger  Is  wdl  illostrated  hi  the  facts 
of  the  present  case:  the  property  being  mill 
property,  and  including  land,  a  water  power,  a 
mill  building,  and  machinery. 

(c)  If  the  transferees  of  the  notes  agreed  to 
such  conveyances  of  undivided  Interests  to  them 
respectively,  they  mlglrt  not  be  In  a  podtion  to 
complain  thereof.  But  if  they  did  not  so  agree, 
and  if  a  conveyance  of  an  ondlvided  interest 
could  be  made  hy  the  vendor  to  one  creditor, 
which  would  authorise  him  to  sell  such  interest 
separately.  It  might  affect  the  security  of  the 
bolderB  of  other  notes.  So.  also,  unless  the 
purchaser  agreed  to  such  separate  conveyances, 
or  estopped  nimself  from  complaining,  he  could 
do  so. 

(d)  As  a  general  rule,  no  decree  of  foreclosure 
of  a  common-law  mortgage  (where  the  title  was 
conveyed  as  security)  could  be  made,  unlesa  all 
the  parties  entitled  to  the  mortgage  money  were 
before  the  court  In  this  state  there  can  be  but 
one  foreclosure  of  a  mortgage.  Whether,  under 
some  drcumstances,  as  between  the  original  par- 
ties, or  as  between  transferees  of  purchase-mon- 

S notes,  where  the  title  has  been  retained  by 
e  vendor  as  security,  there  may  be  a  r^ht  to 
obtain  equitable  relief,  Is  not  now  In  question. 
On  tbia  subject,  see  27  Cyc.  1664;  Civil  Code 
1910,  H  3286,  ^17;  Brown  v.  Farmer,  94  Ga. 
178,  21  S.  E.  292:  Berrie  v.  Smith,  97  Ga. 
782,  786,  26  S.  E.  767;  WiUingham  v.  Hoguen- 
in.  120  Ga.  836,  840,  60  3.  E.  186. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
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Purchaser,  Cent.  Dig.  |  424 ;  Dec.  Dig.  {  208  ;* 

8.  DlHECTBD  TEBDICI^EbROB. 

It  follows,  from  what  is  said  in  the  preced- 
ing beadnotee,  that  it  was  error  to  direct  a  ver- 
dict in  favor  of  the  plaintlfl  for  the  balance  of 
tiie  principal  dne  on  the  ori^nal  purchase- 
money  note  held  by  tbe  plaintiff,  with  interest 
•t  the  increased  rate  specified  in  the  second  note, 
and  10  per  cent  attorney's  fees  on  the  amount 
of  such  principal  and  increased  interest,  and 
with  a  special  lien  on  a  seven-tenths  undivided 
interest  in  the  land  (that  being  the  undivided  in- 
terest conveyed  by  the  vendor  to  the  bank  when 
such  vendor  indorsed  one  of  the  purchase-money 
notes  to  it). 

7.  Appeal  and  Ebbob  (§  1078*)— AaaioNWtNT 

OF  EBBOB^ABAKDONtOEKT. 

The  assignments  of  error  whitdi  complain- 
ed of  tbe  striking  of  an  amendment  to  the  an- 


swer of  the  defendants,  and  oC  certain  state- 
ments of  the  trial  judge  in  connection  there- 
wtth,  were  not  arguM  in  the  brief  of  counsel  for 
plaintiffs  in  error,  and  are  treated  as  abandon- 
ed. What  is  held  above  substantially  disposes 
of  tile  case  in  so  Car  as  the  asaignmente  of  er- 
ror were  urged. 

_[Bd.  Note.— For  other  cases,  see  Appeal  and 
gror^Oent  Dig.  H  4266-4201;  Dec.  Dig.  i 

Error  from  Superior  Cour^  Bartow  Coun- 
ty;  A,  W.  nte.  Judge. 

Action  by  tbe  Lowry  National  Bank 
against  Albert  Strickland  and  otbera.  Judg- 
ment tor  plaintiff  and  detteidanta  bring  er- 
ror. Beveraed. 

Flnley  &  Henam.  of  CartersviUe,  J.  P. 
Brooke,  of  Alpharetta.  and  Geo.  F.  Gober, 
of  Atlanta,  for  plaintUTa  in  error.  J.  T.  Noi^ 
Tie,  of  CartersvUle,  and  J.  H.  Porter,  of  At 
lanta.  for  defendant  In  error. 

PER  OUBIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  SILL,  dls- 
quallfled. 

(140  Ga.  <03) 

SBTZB  V.  FIBST  NAT.  BANE  OF  PEN3A- 

COLA,  FLA. 
(Supreme  Court  of  Georgia.    Sept  26,  191W 

(BvUalm  by  ik«  OourU 

1.  MOBTOAQM  (I  230*)— TBANSran— I NDOBSB- 

UENT  ON  NOTB— FOBXOLOSITBB. 

A  mortgage  was  executed  conveying  certain 
realty  to  secQre  a  promissory  note,  which  was 
payable  to  S.  or  order.  S.  indorsed  the  note  in 
blank  and  delivered  it  to  the  plaintlfl  for  value. 
Tbe  plaintiff,  as  holder  and  transferee  of  tbe 
mortgage  note,  sought  to  foreclose  it  by  an 
eqaiteble  petition,  and  also  to  obtain  a  general 
judgment  A  demurrer  to  the  petition  was  filed 
upon  the  ground  that  It  did  not  appear  that  the 
legal  title  to  this  mortgage  had  ever  been  trans- 
ferred in  writing  to  the  plaintiff  by  name. 
Beld,  that  the  indonemeDt  by  the  payee  of  hia 
name  on  the  back  of  the  mortgage  note,  for 
value,  conveyed  such  note,  together  witii  tbe 
mortgage  Hen,  to  such  bolder  thereof,  and  the 
transferee  can  foreclose  the  came  in  its  own 
name. 

(a)  In  such  a  caae  it  is  not  necessary  that  the 
name  of  the  transferee  shall  be  set  ont  In  writ- 
ing. 

[Ed.  Note—For  other  eases,  see  Mortgages, 
Cent  Dig.  H  620,  621;  DeaDlg.  |  286.*] 

2.  MOBTGAOES  (I  183*)  —  FOBECLOSiraB  —  Bs- 
TOPPBL. 

For  the  reasons  set  ont  in  the  second  di- 
vision of  Oia  opinion,  the  court  erred  In  nut  sot- 
tainiitf  the  special  demurrer  to  the  petition. 

[Ed.  Note.— For  other  cases,  see  Hoi 
Cent  Dig.  ii  442-446,  447,  448;  Doc 
183.*] 

3.  Bills  akd  Notu  471*>— Pmrxov-^o- 
ncB. 

Where  a  petition  alleges  that  10  days'  no- 
tice of  intention  to  bring  suit  on  a  promissory 
note  to  a  stated  term  of  conrt,  and  to  enforce 
the  payment  of  attorney's  fees  stipulated  in  the 
note,  has  been  glvui  the  defendant.  It  is  unnec- 
essary to  attach  to  the  petition  a  copy  of  the 
notice  thus  alleged  to  have  been  given. 

[Ed.  Note.— For  other  casiM,  see  BtUs  and 
Notes,  Cent  Dig.  K  1467-1470;  Dec  Dig.  < 
471.*] 


•Por  other  oases  see  same  topitt  and  aeotlon  NUHBBR  in  Dee.  Dig  a  Am.  Dig.  Key-Ho.  SfifmM 
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(b)  Tbat  tbe  potltlMi  la  tnmifflrHmt,  u  to 
parties  plaintiff.  In  tbat  It  does  not  appear 
tbat  the  legal  Interest  to  tbe  mortgage  sonsht 
to  be  fbrecloaed  baa  ever  been  transfened  In 
writing  to  tbe  plaintUt,  bnt  tbat  tbe  legal 
right  of  actum  tbereon  rematiu  In  tbe  mort* 
gagee,  a  B.  Setww  (c)  Tbat  there  are  no 
sufficient  partlei  deCendant,  It  appearing 
from  tlie  petition  tbat  tbe  Sodety  of  tbe 
African  Mission  of  Baltimore  0it7  bas  a 
first  mortgage  on  the  property,  and  It  is 
necessary,  In  order  to  protect  tbe  Interests 
of  the  society  by  paying  off  the  debt  as  prayed 
for,  that  the  society  should  be  made  a  party 
to  the  cause,  (d)  Defendant  d^urs  specially, 
because  no  copy  of  the  alleged  notice  of 
Intention  to  claim  attorney's  fees  is  attached 
to  tbe  petition.  Tbe  court  overruled  the  de- 
murrer, and  the  defendant  excepted. 

Candler,  Thomson  A  HlrBch,  of  Aflanta, 
for  plaintiff  In  error.  John  Awtry  and  W. 
R.  Power,  both  of  Marietta,  and  Oea  F.  Go- 
ber,  of  Atlanta,  for  defendant  In  error. 


Error  from  Superior  Gonr^  Oobb  Oonnty; 
N.  A  Morris;  Judge. 

Action  by  tbe  First  National  Bank  ot  Fen- 
aacola,  Fla.,  against  BUsa  P.  Set«&  Jndg- 
ment  for  plaintiff,  and  defendant  brings 
error.  AflOrmed  In  part,  and  reversed  and 
remanded  in  part 

The  First  National  Bank  of  Pensacola, 
Fla..  brought  suit  against  Bllsa  P.  Setee,  al- 
leging tbat  on  tbe  28th  day  of  August.  1908, 
Mrs.  Setze  executed  a  certain  mortgage  note 
to  C.  B.  Setze  for  the  sum  of  |2,600,  which 
was  due  on  the  28th  day  of  August,  1911. 
together  with  interest  and  attorney's  fees, 
etc.,  and  to  secure  the  payment  of  the  note 
Urs.  Setze  conveyed  to  the  payee  and  his 
assigns  certain  described  real  estate;  that 
on  tbe  6th  day  of  June,  1911,  O.  R.  Setze 
"transferred  and  assigned  said  mortgage 
note  to  petitioner  for  value,  as  will  more 
folly  ai^>ear  by  reference  to  said  copy  here- 
to attached";  and  that  Mrs.  Setze  was  in- 
debted to  the  plaintiff  in  the  amount  of  the 
note,  and  refused  to  pay  it.   By  reference 
to  tiie  attached  copy  It  appears  that  tbe 
name  of  "O.  R.  Setze"  was  merely  indorsed 
on  the  mortgage  note,  and  no  formal  trans- 
fer or  assignment  was  made.  The  note  con- 
tiilns  tbe  recital:  "This  is  a  second  mortgage 
on  said  property,  the  first  being  given  to  the 
Society  of  tbe  African  Mission  of  Baltimore 
aty.  for  $2,200,  maturing  October  1«,  1908, 
and  extended  for  five  years  from  date  of 
maturity."  Notice  of  intention  to  bring  suit 
and  collect  attom^'s  fees  was  alleged  to 
bave  been  given  to  the  defendant  The  pray- 
er was  tbat  the  mortgage  be  declared  a  Uen 
upon  tiie  land  for  the  principal.  Interest,  and 
attorney's  fees;  that  tbe  mortgage  be  fore- 
closed, and  tbe  eqiiltT  of  redemption  therein 
be  forever  barred;  tbat  the  land  be  sold  to 
pay  tbe  debt  sned  tbr,  aSter  paying  tbe  d^t, 
if  any,  due  tbe  Society  ot  tbe  African 
Mission  of  Baltimore  City;  and  tbat  tbe 
plaintiff  bave  a  general  Judgment  for  the 
principal,  Interest  and  attom^'a  fees.  By 
amendment  tbe  idaintifl  alleged  that  tliere 
was  no  such  corporation  as  the  Society  of  the 
African  Mission  of  Baltimore  City,  as  set 
out  in  defendant's  answer ;  tbat  tbe  defend- 
ant bad  no  transactions  with  that  society; 
that  the  defendant  never  gave  to  the  society 
any  mortgage  on  the  property  held  by  tbe 
platotift  as  security  fat  the  note  sued  on  in 
ttda  case;  and  tbat  the  same  is  flctitioos  and 
pats  a  cloud  on  the  title  and  the  mortgage 
beld      the  plaintiff,  and  should  be  removed 
in  order  tliat  the  plaintiff  may  bave  and 
its   equitable  rights.  Plaintiff 
iwayed  tbat  the  alleged  cloud  be  removed, 
and  that  it  bave  a  lien  set  np  and  eetablisb- 
ed  in  favor  of  the  note  and  obligation  of  the 
defendant  here  sued  on. 

Tbe  defendant  filed  a  demurrer,  In  whlcii 
she  urged:  (a)  That  the  petition  sets  forth 
no  ground  for  equitable  relief,  and  shows 
tluLt  there  is  an  adequate  remedy  at  law. 


HILL.  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  mortgage  note  sued  on  In  this  case 
was  payable  to  C.  B.  Setze.  or  order.  It 
was  thor^ore  negotiable,  ^e  petition  al- 
lege that  it  was  transferred  and  assigned  to 
the  plaintiff,  which  brought  suit  against  the 
maker  to  enforce  It  There  Is  no  formal 
transfer  or  assignment  of  the  note  and 
mortgage  in  writing,  and  tbe  qneetion  ia 
whether  the  simple  indorsement  of  the  nhme 
of  the  payee  In  tbe  note  im  tbe  back  thereof 
operates  to  transfer,  not  only  tbe  note,  bnt 
tbe  lien  created  by  the  mortgage,  to  the 
plaintiff,  wbo  datms  to  be  tbe  holder  for 
value,  and  sues  as  such.  A  promissory  note 
Is  satiable  by  faodorsement  of  tbe  payee  or 
bolder.  OlvB  Code,  f  4278.  ClvU  Code,  | 
^6,  declares:  "The  transfer  of  notes  se- 
cured by  a  mortgage  or  otherwise  conv^ 
to  tbe  transferee  tbe  bowflt  of  tbe  securlly-" 
See,  to  tbe  same  ^eet,  Bobots  v.  Mans- 
field,  82  Qa.  228;  Murray  v.  Jones,  00  Ga. 
lOD;  Berrle  v.  Smith,  97  Ga.  784,  786,  26  S. 
n.  7S7.  Civil  Code,  |  8815^  Is  as  foUows: 
"All  transfers  and  assignments  of  rent  notes, 
mortgage  notes,  and  other  such  evidences  of 
Indebtedness  secured  either  contract  Uen 
or  out  of  which  a  lien  springs  by  operation 
of  law.  shall  be  sufficiently  technical  and  val- 
id, where  such  transfer  or  asalgnmrakt  plainly 
seeks  to  pass  the  title  to  any  of  such  papers 
in  writing  from  one  person  to  another."  The> 
act  of  1899  (Acts  1899.  p.  90),  embodied  In 
CivU  Code,  If  8845-8347,  was  remedial  In 
its  nature,  and,  aa  eivreased  In  ttie  caption, 
was  "to  provide  for  the  more  full  and  com- 
plete transfer  and  assignment  of  rent  notes, 
mortgage  notes,  *  *  *  so  tbat  upon  a 
simple  transfer  for  value  of  such  rent  note, 
mortgage  note,  and  other  such  evidences  of 
indebtedness,  tbe  lieu  connected  therewith  is 
carried  and  follows  aa  a  neoessarj^^^^l^U  j^^ 
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of  such  transfer  so  u  to  allow  audi  trana- 
feree  or  assignee  of  the  same,  wltlioat  more 
to  foreclose  and  enforce  Uie  same  In  Us  own 
iiaiu&''  The  purpose  ot  tlila  act  was,  there- 
fore, not  to  lessen  the  power  of  assignment, 
bat  to  broadm  It,  so  as  to  do  away  with,  as 
mnch  as  posdble^  the  formally  of  transfers 
of  lien  notes.  Prior  to  the  act  of  18M,  prom- 
issory notes  payable  to  order  were  negotia- 
ble m»el7  by  the  Indorsement  of  the  payee. 
The  transfer  of  notes  secured  a  mort- 
gage or  otherwise  carried  with  It  the  benefit 
of  the  lien  of  the  mortgage  The  opressed 
purpose  of  the  act  of  1899  was  to  provide 
for  the  more  foil  and  complete  transfer  of 
notes  secured  by  liens,  so  that  upon  a  simple 
transfer  of  such  notes  the  lien  connected 
therewith  is  carried,  and  the  transferee  can 
foreclose  in  his  own  name.  Therefore,  in 
this  case,  the  note  and  mortgage  to  secure  It 
being  embodied  in  a  single  instrument,  and 
the  indorsement  and  dellrery  thereof  being 
sufficient  to  transfer  the  title  to  the  note 
payable  to  order,  it  was  a  sufficient  "simple 
transfer"  of  the  entire  paper  to  carry  title 
thereto  to  the  person  to  whom  It  was  delir- 
ered  so  Indorsed. 

But  it  is  argued  that  mortgage  notes  can- 
not be  transferred  by  simple  Indorsement,  In- 
asmuch as  the  act  of  1899  (Civil  Code,  i  3345) 
provides  that  the  transfer  of  mortgage  notes 
shall  be  "In  writing  from  one  jwrson  to 
another."  It  is  insisted  that  the  language  of 
the  act  of  1899  does  not  come  under  the  law 
merchant,  where  a  simple  indorsement  is 
sufficient  to  convey  the  title  and  transfer  the 
note  to  any  one  who  might  legally  hold  it; 
but  that,  in  order  to  carry  the  lien  of  the 
mortgage  with  the  note,  there  must  be  a 
written  assignment  in  which  the  name  of 
the  assignee  is  set  forth.  At  common  law  the 
title  to  a  mortgage  did  not  pass  by  a  simple 
indorsement  in  blank.  The  act  of  1899  Is  a 
remedial  statute,  designed  to  do  away  with 
the  formal  and  technical  rule  as  to  assign- 
ments and  transfers  of  Hew,  so  that  the  law 
merchant  will  apply  as  well  to  notes  carry- 
ing liens  as  to  those  which  do  not  Even  a 
casual  reading  of  the  caption  of  the  act  of 
1899  will  show  that  such  was  the  evident 
purpose  of  the  legislature.  And  In  the  body 
of  the  act  the  matter  relating  to  the  transfer 
of  Hens  provides  that  the  ^ect  of  sudi 
transfer  or  asad^cnmait  of  sndi  notes  will  be 
to  complete  and  folly  carry  such  Uoi  "as 
a  necessary  Incident  Uiereof."  And  section 
8  of  the  act  proTldes  that  upon  the  "simple 
transfer**  of  any  mortgage  note,  eta,  the 
tranafOree  can  foreclose  In  his  own  name. 
The  whole  aet  breathes  wiUi  the  sidrlt  of 
slmpIU^rlng  the  method  of  transferring  Hens 
which  attadi  to  certain  notes,  Inclndlug 
mortgage  notes.  The  act  of  1899  did  not  re- 
peal section  ^76  of  the  Civil  Code,  quoted 
supra,  trat  was  intended  to  Amplify  the 
manner  of  transforlng  notes  secured  by 
ileus,  eta   Tlie  act  of  1899  should  be  con- 


strued In  connection  with  section  4278;  and, 
so  construed,  we  think  the  simple  indorse- 
ment of  the  name  of  the  payee  in  a  mortgage 
note  payable  to  oi&tx,  on  the  bat^  thereof; 
gives  the  hoMer  for  valne  the  right  to  fore- 
close the  mortgage  in  his  own  name.  From 
what  has  been  said,  we  think  (he  petition  eet 
forth  a  cause  of  action,  so  tlial:  the  plaintiff 
in  the  court  below  could  proceed  In  Ita  own 
name  to  foreclose  tba  mortgage,  ^e  over^ 
ruling  of  the  general  demurrer  was  not  error. 
Barnes  v.  Fleetwood,  S  Oa.  App.  296,  88  S. 
B.  60. 

[2]  2.  One  of  the  prayers  of  the  petition  is 
that  the  "mortgage  may  be  declared  a  lien 
upon  said  land  for  the  principal,  inclndiug 
interest  and  attorney's  fees,  as  hereinbefore 
set  out,  and  costs,  and  that  said  mortgage 
be  foreclosed  and  Che  equity  of  redemption 
therein  forever  barred,  and  that  said  land  be 
sold  to  pay  this  debt,  after  paying  the  debt, 
if  any,  due  the  Society  of  the  African  Mis- 
sion of  Baltimore  City."  The  petition  as 
orl^ally  brought  alleged  that  the  Sodety 
of  the  African  Mission  of  Baltimore  City  had 
a  first  mortgage  on  the  property  described 
In  the  petition  for  $2,200,  which  matured 
October  16,  1908,  and  was  extended  for  five 
years  from  the  date  of  maturity.  By  amend- 
ment to  the  petition  It  was  allied  that  there 
is  no  such  corporation  as  the  Society  of  the 
African  Mission  of  Baltimore  City,  as  set 
out  In  defendant's  answer,  and  that  said  de- 
fendant had  no  transactions  with  said  sode- 
ty.  We  think  the  special  demurrer  to  this 
portion  of  the  petition  should  have  been 
sustained,  and  to  that  extent  the  Judgment  of 
the  court  below  is  reversed,  niat  portion  of 
the  petition  referred  to  in  this  division  of 
the  opinion  should  have  been  stricken.  No 
necessity  Is  shown  in  the  petition  for  such 
a  decree  as  prayed  for.  A  genial  judgment 
is  prayed  against  the  defendant,  and  the  in- 
solvency of  the  defendant  is  not  alleged.  The 
Society  of  the  African  Mission  of  Baltimore 
City,  whose  first  mortgage  would  be  affected 
by  such  a  decree.  Is  not  a  party  to  this  suit 
The  platnticr  does  by  amendment  allege  that 
there  la  no  such  corporation,  and  that  the 
defendant  had  uo  transaction  wlt3i  the  cor- 
poratlon.  But  the  plaintiff  will  not  be  beard 
to  deny  the  validity  of  the  first  mortgage, 
when  the  note  under  which  It  sues  in  terms 
ezpresdy  statee  that  it  is  a  aeocmd  mortgsge 
oa  the  property,  the  first  bdng  glvoi  to  the 
"Society  of  the  African  Mission  of  BaltimoTe 
City."  Jenkins  v.  Southern  By.  Co.,  109  Ga. 
85,  84  &  B.  8SS;  Long  r.  Bnllard,  60  Oa. 
866  (8).  No  reason  la  shown  why  tl^  society 
above  named  had  not  a  raUd  .first  mortgage 
lien  on  the  ^perty  described  in  the  note 
sued  on,  as  declared  In  the  note  itself.  We 
do  not  think  that  the  portion  of  the  petition 
under  review  alleges  any  facts  wtddb  take 
the  case  out  of  the  usual  procednre  where 
a  foreclosure  Is  sou^t  on*  property  having 
first  and  second  liens  th^oiL^Kf*  these 
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reasons,  we  think  the  court  should  have  sos- 
talned  the  demurrer  to  this  extent 

[1]  8.  The  note  on  wbldi  rait  wu  brou^t 
contained  a  iiroTialon  tor  Uw  paymoit  of  10 
per  cent,  attoroey's  fees  on  principal  and 
Intfiiest  In  case  of  collection  by  salt  or  through 
an  attorney'  ^Ehe  petition  alleged  that  no- 
tice of  Intention  to  bring  salt  and  collect  at- 
tomeT'B  fees  bad  been  given  to  the  def aidant 
In  writing,  stating  the  term,  of  conrt  to  .which 
BDlt  would  be  bronifht  10  toys  iwlor  to  the 
flllng  thereof.  A  spedal  demurrer  .was  filed, 
on  the  ground  Uiat  a  eovy  of  the  notice 
should  have  hem  attadied  to  the  petition. 
This  was  nnneeessary.  The  suit  was  not 
brought  on  tha  notice,  but  on  the  note.  The 
statute  requires  notice  In  order  to  make  this 
morlslon  of  flke  note  enforceable;  It  was 
necessary  to  allege  the  ^rlng  of  raOh  notice; 
but  the  allesatlona  of  the  peUtlon  were  suf- 
ficient and  It  was  not  necessary  to  attach 
a  comr  of  the  notice  wUdk  had  been  given. 

As  the  plaintiff  In  error  has  secured  a  ma- 
terial modification  of  the  Judgmmt  of  the 
court  below,  cdke  Is  entitled  to  ttae  costs  of 
bringing  the  case  to  the  Supreme  Court 

Judgment  affirmed  in  part  and  reversed  In 
part  All  the  Justices  concur. 

att  Qa-tm 

SPENCBB  V.  MAYOR  AND  OOUNOIL  OP 

OAINESVILLB. 
(Supreme  Court  of  Georgia.    Sept  29,  1918.) 

fBylJaJntt  hy  tJie  Court.} 

1.  Tbbspabs  Quabe  Clausuu  Fbeoit. 

Properly  conatnied,  this  was  an  action  of 
treepaas  "guare  clausam  fregit"  for  damages 
cansed  by  blasting  la  the  defendant's  qaarry, 
caasinir  stones  to  fall  on  adjacent  laads  of  the 
plaintiff,  injaring  his  bnildings  and  other  prop- 
er^ thereon,  and  by  dumping  dirt  and  other 
sabstances  Into  a  branch,  which  separated  the 
quarry  from  the  plaintitf^s  other  land,  causing 
the  branch  lower  down  to  change  its  course  as 
it  ran  through  plaintiff's  land,  and  also  to  fill 
up  plaintiff's  mill  pond  with  debris,  and  not  for 
damages  arislnfr  from  any  Diligence  in  the 
manner  In  which  the  work  was  done. 

2.  AoJonniTO  IiIudownkbs  (|  8*)— Deed  — 

ConsTBUcnoir— Damaobs. 

The  quarry  was  located  on  a  designated 
tract  of  land.  Defendant  held  under  a  deed 
from  plaintiff.  After  reciting  the  consideration, 
the  deed  purported  to  convey  "all  the  rock  and 
stone,  both  surface  and  subsurface,  located  on" 
the  described  land.  It  also  contained  the  re- 
cital: "Party  of  the  first  part  further  grants, 
aliens,  and  couTeys  to  party  of  the  second  part, 
and  its  successors  and  assigns,  the  right  and 
easenunt  to  use  said  land  in  any  way  whatever 
that  may  be  necessaiy  or  expedient  to  quarry, 
Uaat  crush,  and  remove  all  of  said  stone  and 
rock:  Provided  no  convict  camp  or  tenant 
honaes  shall  be  placed  on  said  ten  a^res  of  land." 
H^dt  that  the  grant  and  covenant  above  quot- 
ed antiiorked  blasting,  and  the  mere  fact  that 
tiie  stones  fell  upon  plaintiff's  adjacent  land 
and  injured  his  property  would  not  render  de- 
fendant liable  in  trespass  for  the  injury.  See 
Casselberry  v.  Ames,  13  Mo.  App.  675 ;  Arthur 
V.  Henry,  1S7  N.  C  898,  73  S.  B.  206 ;  ijcott 
V.  Bay,  8  Md.  431. 

(a)  This  case  differs  from  Moross  &  Co.  v. 


Bnrke,  99  Ga.  110,  24  8.  E.  969,  and  Central 
Iron  ft  Coal  Co.  v.  YaBderheuk,  147  Ala.  646, 
41  South.  145,  «  li.  B.  A.  (N.  S.)  S70. 119  Am. 
St  Bep.  10%  U  Ann.  Osa.  846,  where  the 
plaintiff  had  not  consented  to  the  blasting. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
Landowner^  Cent  IMg.  {I  6(Mt6;  Dec  Dig.  | 
&•] 

3.  iNSTBTTonoNS— Denial  or  Niw  Tbial. 

Considered  in  the  light  of  the  entire  charge, 
and  the  issues  as  made  in  the  pleadings  and  ev- 
idence, the  excerpts  from  the  charge  complain- 
ed of  In  ttie  motion  afford  no  cause  for  the 
grant  of  a  new  trial. 

4.  Dbhiai.  ow  Mistbiai.  Appbovbd. 

Under  the  circumstances  of  the  case,  there 
was  no  error  in  refusing  to  declare  a  mistrial. 

6.  Vebdict  Ann  Dbhial  ov  New  Tbxal  Ap- 
pbovbd. 

Tht  verdict  Is  supported  by  the  evidence, 
and  the  discretion  of  the  trial  judge  In  refusing 
a  new  trial  will  not  be  disturbed. 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jonee,  Judge. 

Action  by  John  W.  Spencer  against  the 
Mayor  and  Council  of  Gainesville.  Judgment 
for  defendant^  and  plalntlft  brings  error.  Af- 
firmed. 

B.  P.  Galllard,  Jr.,  and  J.  G.  Collins,  botii 
of  Gainesville,  for  plaintiff  In  error.  Wm.  M. 
Johnson,  of  Gainesville,  for  defendant  In 
error. 

ATKINSON,  J.  Judgment  afllxmed.  AU 
the  Justices  concur. 


a«>  oa-  n*) 
COLEMAN  et  al  V.  OBOBGO.  Judge. 
(Supreme  Court  of  Geor^a.    Sept  27,  1918.) 

(ByllahMM  hv  tJi9  Court.) 

1.  CanfinAL  Law  (g  130*)— Change  or  Tnir- 
tjB— Petition— CoHSTBUCTiON. 

The  court  did  not  err  in  this  case  In  con- 
struing the  petition  Cor  a  change  of  venue  to  be 
based  solely  on  the  ground  that  an  impartial 
jury  could  not  be  obtained  in  the  county  in 
which  the  crime  Is  alleged  to  have  been  commit- 
ted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  247,  248;  Dec.  Dig.  f 
130.*] 

2.  Cbiunal   Law    (|   1023*)  —  Appeal  — 
Change  of  Venue— Bill  op  Exceptions. 

The  court  correctly  held  that  the  provision 
in  the  act  approved  August  21,  1911  (Acts  1911, 
p.  74),  relatuig  to  a  change  of  venue  in  crimi- 
nal cases,  providing  for  a  direct  bill  of  excep- 
tions, which  should  "operate  as  a  supersedeas 
is  the  trial  of  said  case,"  is  not  applicable  in 
case  of  the  denial  of  a  petition  for  a  change  of 
venue,  where  the  same  is  based  solely  upon  the 
ground  that  an  impartial  jury  cannot  be  ob- 
tained in  the  county  where  the  crime  Is  alleged 
to  have  been  committed. 

{Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  2583-2598;  I>ec.  Dig.  i 
1023.  •] 

Application  for  mandamus  by  W.  A.  Cole^ 
man  and  others  against  W.  F.  George,  Judge. 
Mandamus  denied. 


•Tor  oUmt  easss  wm  sams  topic  sad  mcUob  NVHBBIL  In  Dec  Dig.  a  Am.  Dig.  K»y-Ne., 
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■  Jno.  H.  Cooper, -of  Bfacon,  D.  B.  mch- 
oleon^  of  BoctaciUe,  and  Haygood  ft  Oatts,  at 
Fitzgerald,  for  petmoneis.  J.  B.  Wall,  ct 
E^tzgerald,  J,  W.  Dennard,  of  Gordele,  and 
Hal  LawBKD,  c£  Abberllle,  for  defendant 

BUCK,  J.  Tbe  following  petition  was 
presented  to  Qie  Judge  of  tbe  snperior  court 
of  WUcoz  count;: 

"The  petition  of  W.  A.  Coleman,  Jim  Cole- 
man, and  W.  H.  St^>li»is,  citlsens  of  tbe 
count;  of  Vnioox  and  state  of  Georgia,  and 
wbo  are  now  detained  In  tbe  common  Jail  of 
Wilcox  comity,  Georgia,  respectfully  shows 
to  this  honorable  court: 

That  they  have  been  Indicted  in  the 
superior  court  of  Wlteoz  county  for  murder, 
in  that  they  did  on  the  6tfa  day  of  April, 
101S,  kill  Leon  Melvln. 

"2.  Tour  petitioners  respectfully  show  that 
when  tbey  were  arrested  and  put  in  Jail  In 
Abberllle,  said  county  of  Wilcox,  it  was  nec- 
essary, in  order  to  secure  the  safety  of  tbe 
said  W.  A.  Coleman  from  the  mob,  to  carry 
him  to  tbe  common  Jail  of  Ben  Hill  county, 
Fitzgerald,  Georgia,  where  he  remained  for 
some  time.  Afterwards  he  was  remoTed 
back  to  the  JaU  of  Wilcox  coun^,  and  re- 
mained there  a  short  while,  and  the  mob 
stoimed  the  Jail,  and  tried  to  get  him  out  of 
Jail  and  lynch  him.  The  mob  cut  the  tele- 
phone wire,  and  the  said  mob  was  mly  pre- 
vented from  getting  Coleman  by  the  wife  of 
the  Jailer,  who  got  the  keys  and  kept  them 
under  her  apron. 

"3.  After  this  storming  of  the  JaU  by  the 
mob,  W.  A.  Coleman  was  carried  by  the 
sherUr  of  Wilcox  county  to  the  common  Jail 
of  Dooly  county,  Vienna,  Qeorglaf  for  safe- 
keeping, and  there  be  remained  for  some 
time,  a  month  or  so,  and  was  only  carried 
back  to  Abberllle  Jail  a  few  weeks  ago. 

"4.  Your  petitioners  furttier  allege  that 
since  their  Incarceration  they  have  heard 
of  numerous  threats  against  their  lives,  and 
that  while  W.  A.  Coleman  was  inciarcerated 
in  prison  Ms  hands  were  run  off  his  farm, 
and  some  of  them  beatoi  and  warned  that 
if  they  did  not  leave  the  farm  tbey  would 
be  dealt  with  by  violence,  and  that  it  was 
necessary  for  him  to  employ  more  men  to 
take  their  places  and  run  bis  farm  this 
year.  Your  petitioners  aver  that,  on  account 
of  the  great  feeling  and  prejudice  against 
him  in  said  county,  it  was  very  hard  for 
him  to  get  his  land  cultivated  this  year,  and 
that  great  damage  has  been  done  to  him  on 
account  of  tbe  prejudice  existing  in  the 
county  where  the  homicide  occurred. 

"5.  Your  petitioners  show  that  on  ac- 
count of  the  excitement  and  common  feeling 
that  existed  after  the  homicide,  which  was 
calculated  to  poison  the  minds  of  the  Jurors, 
and  further  that  a  large  portion  of  the  ju- 
rors of  said  county  have  formed  and  ex- 
pressed an  opinion  in  regard  to  their  guilt, 
either  from  having  heard  some  part  of  the 
evidence  at  the  coroner's  trial,  or  from  hav- 


ing heard  stalamentp  of  others  and  from 
certain  evn-dlqH»ed  persons^  relatlTCs  and 
frlmds  of  the  deceased,  wbo  drcolated  ru- 
mors exceedingly  damaging  to  them  and  pre^ 
udldal  to  a  correct  twmlnation  of  tlie  Is- 
sues Involved  In  ttie  case,  that  the  public 
mind  hu  been  bo  poisoned  and  prejodioed  ij 
exaggerated  rumors  In  the  newspapers  tit 
the  state  that  the  defendants  'do  not  believe 
that  th^  can  get  a  tatr  trial  an  Im- 
partial Jury  In  miooz  county,  Georgia,  On 
sort  ot  tslal  that  tb^  are  entlQed  to  onder 
the  Constitution  and  laws  of  tbe  United 
States 

"Wherefore  they  respectfully  ask  this  hon- 
orable court  to  change  the  voine  In  said 
case,  and  that  they  be  ordered  tried  upon 
said  bill  of  Indictment  In  some  othw  county 
In  die  circuit  and  in  the  state  of  Gemrgla 
other  than  the  county  of  'Vnieox.** 

After  bearing  the  evtdoiee  and  argument 
ot  counsel  upon  fhia  petition,  tbe  Judga 
overruled  it  Thereupon  the  petitioners  pre- 
sented their  bill  of  exceptions  to  the  Judge 
for  his  signature,  seeklog  to  bring  the  mling 
directly  to  this  court  for  review.  Tbe  Jut^ 
refused  to  certify  the  blU  of  eueption^  and 
held  that  the  petition  waa  based  upon  the 
law  In  r^rd  to  the  change  of  venue  in 
criminal  cases  as  it  stood  before  the  pas- 
sage of  the  act  approved  August  21,  1911 
(Acta  1911,  p.  74),  relating  to  a  change  of 
venue  In  criminal  cases.  Prior  to  that  act 
the  law  provided  for  a  change  of  voine  mlj 
In  cases  where  an  Impartial  Jury  could  not 
be  obtained  in  the  county  where  the  crime 
was  committed.  The  Judge  below  In  this 
case  held,  further,  that  tbe  act  of  1911  pro- 
vided an  ad^tional  ground  .for  a  diange  of 
venue  in  criminal  cases,  and  that  when  the 
additional  ground  provided  in  that  act  is 
embraced  In  the  motion,  a  movant  has  the 
right  to  a  direct  bill  of  exceptions  in  case 
the  Judge  should  refuse  to  grant  the  mo- 
tion, but  that,  where  the  motion  is  based 
solely  upon  the  ground  that  an  impartial 
Jury  cannot  be  obtained,  a  dtfilal  of  tbe  mo- 
tion la  a  proper  matter  for  exceptions  pen- 
dente lite,  and  not  for  a  direct  bill  of  ex- 
ceptions. 

[1]  We  are  of  the  opinion  that  the  Judge 
b^ow  properly  construed  the  petition,  in  hold- 
ing that  it  was  based  sol^  upon  the  ground 
that  an  impartial  Jury  could  not  be  <^ 
talned  in  the  county  wha%  the  crime  was 
alleged  to  have  been  committed.  While  Uie 
petition  does  allege  carteln  attempted  acts 
of  mob  violence  In  tbe  past  against  one  of 
these  petitioners  for  a  change  of  venue; 
there  is  no  allegation  that  at  present  tbm 
Is  an  existing  danger  of  a  lyncbliv  of  tbla 
party  against  whom  the  attempts  were  made; 
or  against  either  of  the  other  petitioners, 
nor  Uiat  there  have  been  so  recently  tbreati 
of  violence  or  attempts  to  lynch  either  W. 
A.  Coleman,  one  of  the  petitioners  against 
whom  the  former  attempts  were  made,  or 
against  either  of  the  oth^^^^^^^^as  te 
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show  that  tbere  la  a  probability  of  danger 
of  iTiichliig  or  otber  mob  violwce  at  tbe 
presmt  time,  or  that  there  was  at  the  time 
of  filing  and  hearing  the  motion  a  i^esent 
ezlstliig  danger  or  probability  of  socb  vio- 
lence. But  the  petition  distinctly  alleges 
that  on  account  of  the  excitement  and  feel- 
ing tbat  existed  "after  tbe  homicide,  which 
was  calculated  to  poison  tbe  mind  of  jurors," 
and  from  the  tact  ttiat  a  lai^e  part  of  the 
jimwfl  of  the  county  had  formed  and  ex- 
prrased  an  opinion  in  regard  to  the  guilt 
of  tbe  petitioners^  and  for  other  reasons  set 
fortb  in  tbe  petition,  Uie  defendants  "do  not 
bdlere  tbat  they  can  get  a  fair  trial  by  an 
impartial  Jury  In  Wilcox  county"  (tbe  count? 
in  wtalch  tbe  crime  Is  alleged  to  bare  been 
committed). 

[Z]  The  petition,  properly  ctmstmed*  rests 
tbe  case  for  a  change  of  venue  upon  the  law 
granting  such  a  diange  where  an  impartial 
Jnry  could  not  be  obtained.  Ttat  being  true, 
tbe  court  did  not  err  In  holding  tbat  the 
denial  of  tbe  motion  was  a  proper  matter 
of  eseepOotm  paidente  lite,  and  not  of  a 
direct  bill  of  en^ptlons  to  this  court  Hie 
act  of  19U  does  not  change  the  law  relating 
to  a  idiange  of  venue  in  crbninal  cases,  as 
It  existed  prior  to  that  act  and  as  it  Is 
declared  in  section  964  of  the  Penal  Oode. 
This  McUcm  Is  amended,  not  by  changing 
the  provlsloqs  as  they  stood  at  tbe  time  of 
tbe  amending  act,  but  by  adding  another 
ground  upon  which  a  ctiange  of  venue  ml^ 
be  bad ;  and  tta  addition  made  it  lawful  for 
the  judge  of  tbe  superior  court  to  change 
tbe  venue  "on  bis  own  motion,  with  or  with- 
out petition,  whenever.  In  bis  judgment,  the 
accused  party  will  be  lynched,  or  tbere  Is 
danger  vt  violence  being  attempted  to  be 
committed  on  said  accused,  If  carried  back, 
or  allowed  to  remain,  In  the  county  where 
the  crime  Is  alleged  to  have  been  committed. 
And  If  a  motion  by  petition  sliaU  be  made 
by  the  accwed  for  a  change  of  venu^  said 
judge  shall  hear  tbe  same  at  chambers,  with 
or  without  tbe  presence  of  tbe  accused,  at 
BDCb  time  and  place  In  the  state  as  he  may 
direct.  And  if  the  eridence  submitted  shall 
reasonably  show  tbat  tbere  Is  probability  or 
danger  of  lyn^lng,  or  other  violence,  then  it 
shall  be  mandatory  on  said  judge  to  clutnge 
tbe  venue  to  such  county  in  the  stats,  as  in 
bis  judgment,  will  avoid  such  lynching.  Tbe 
petitioner  shall  have  tbe  ri^t  to  except 
to  tbe  ruling  of  tbe  court  at  such  Inter- 
locutory bearing  and  the  bUl  of  exceptions 
when  signed  sbsdl  operate  as  a  supersedeas 
in  the  trial  of  said  case,  until  passed  on  by 
tbe  Supreme  Oourt"  Tbe  provision  In  this 
am^dmen^  dedaring  that  "the'  petitioner 
shall  have  tSte  right  to  except  to  tlie  ruling 
of  the  court  at  such  interlocutory  bearing, 
and  the  bill  of  exceptions  when  signed  shall 
operate  aa  a  supersedeas  In  tbe  trial  of  said 
case,  until  passed  on  by  tbe  Supreme  Court," 
is  applicable,  In  our  opinion,  only  where  a 
motion  is  made  based  upon  tbe  existence  of 
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danger  or  probability  of  a  lynching  or  other 
mob  violence.  While  the  provision  for  a 
direct  bill  of  exceptions  to  the  ruling  of  the 
court  at  an  Interlocutory  hearing  is  by  the 
amendment  placed  in  the  same  section  of  the 
Code  with  the  law  as  It  stood  prior  to  the 
passage  of  the  amending  act,  we  do  not  think 
that  it  should  be  made  applicable  to  the  law 
providing  for  a  change  of  venue  on  tbe 
ground  that  an  impartial  jary  could  not  be 
obtained;  but  It  should  only  be  applied  in 
cases  of  motions  based  upon  the  ground  for  a 
change  of  venue  added  by  the  amendment 
We  are  induced  to  adopt  this  construction 
as  the  correct  one  from  a  consideration  of 
the  context  and  of  tbe  reason  for  the  amend- 
ment which  must  have  existed  in  the  minds 
of  the  Legislature  when  it  enacted  the 
amendment.  The  law  giving  the  right  to  a 
change  of  venue  on  the  ground  that  an  Im- 
partial jury  could  not  be  obtained  In  the 
county  where  the  crime  was  committed  stood 
for  many  years  as  it  is  In  tbe  present  Penal 
Code,  and  no  right  to  a  direct  bill  of  ex- 
ceptions to  a  judgment  of  a  court  refusing 
to  make  a  change  of  venue  upon  motion  ex- 
isted. A  refusal  to  grant  the  motion  under 
tbe  law  was  treated  as  rulings  upon  other 
incidental  or  prelimlnaty  Issues  and  mat- 
ters in  the  trial  of  criminal  cases,  such  as 
motions  for  continuance,  pleas  in  abatement, 
demurrers,  etc.  Tbe  accused,  in  cases  of 
adverse  rulings,  could  not  as  a  matter  of 
right.  In  such  matters,  have'  a  direct  Mil  of 
exceptions  to  this  court  which  would  operate 
as  a  Bupersedesis  and  prevent  further  pro- 
ceedings In  the  cause  until  the  question  made 
in  such  biU  of  exceptions  was  disposed  of 
here.  And  the  me^re  fact  that  the  Legisla- 
ture has  seen  fit  to  create  an  additional  stat- 
utory ground  for  a  change  of  venue,  and  give 
in  connection  therewltb  a  ri^t  to  a  direct 
bill  of  exceptions  which  should  operate  as 
a  supersedeas  In  tbe  trial  of  a  case,  and 
that  tbe  statute  creatii^  tbe  additional 
ground  has  been  placed  in  ttie  same  sec- 
tion of  tbe  Penal  Code  with  tbe  former  l^ls- 
lative  declaration  np<m  tbat  sidiject,  does 
not  justify  a  construction  making  the  pro* 
vldons  In  regard  to  procedure  applicable  to 
the  provisions  which  existed  formerly,  un- 
less the  c(mtext  or  the  reasons  for  making 
the  additional  ground  for  a  change  of  venue 
require  it 

As  we  liave  said,  and  as  will  be  seen  upon 
reading  the  amendatory  act,  the  context  does 
not  show  tbat  the  provision  for  a  direct  bill 
of  exertions  In  tbe  alnendatory  act  is  ap< 
plicable  to  the  law  as  It  existed  prior  to  the 
amendments  Nor  are  tiiere  any  valid 
grounds  for  holding  that  there  was  a  legis- 
lative intent  that  tlie  provisions  now  under 
considemtton  should  be  made  applicable  to 
the  law  as  it  stood  prior  to  ttie  amendment 
While  there  were  strong  and  obvious  reasons 
for  making  such  a  provision  applicable  in 
cases  where  tbere  was  a  motlrai  for  a  change 
of  venue  on  tbe  ground  that  tbere  was  a 
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probability  or  danger  of  lynching  or  other 
violence  committed  on  the  accused,  errors 
In  rulings  upon  such'  preliminary  qnestlons 
or  matters  as  continuances,  demurrers,  pleas 
In  abatement,  etc.,  could  be  corrected  after 
trial  as  well  as  before  trial.  Of  course,  If 
there  was  error  In  ruling  upon  preliminary 
matters,  requiring  the  grant  of  a  new  trial 
in  this  court,  the  coBt  of  another  trial  would 
be  Incurred  because  of  such  ruling.  But 
we  are  not  prepared  to  bold  that  the  cost 
of  an  additional  trial  Is-  an  evil  equal  to  or 
greater  than  that  of  the  delay  in  the  trial 
oC  criminal  cases,  where  one  who  is  accused 
of  a  crime  Is  permitted  to  suspend  the  pro- 
ceedings In  the  cause  by  saing  out,  to  ad- 
Terse  rulings  upon  preliminary  qnestlons,  a 
direct  bill  of  exceptlona  to  ttils  court,  which 
should  operate  as  a  supersedeas  until  the 
same  was  considered  here,  and  the  ques- 
tions raised  in  it  adjudicated  on  review. 
And  witiiout  Mme  plain  expression  of  1^ 
IslatlTe  intent  to  give  to  the  defendant  in 
a  criminal  case  tlie  right,  in  a  matter  of 
procedure,  to  test  the  correctness  of  adverse 
rulings  of  the  trial  raurt  by  a  direct  Mil  o^ 
exertions,  thereto  bringing  aboat  delay  in 
the  trial  of  the  case,  this  court  should  not 
confer  the  iright  by  construction.  The  lan- 
guage of  the  amending  act  which  we  have 
now  under  consideration  requires  that,  where 
there  Is  a  probability  or  danger  of  lynching 
or  other  violence,  "it  shall  be  mandatory  on 
said  judge  to  change  the  venue  to  such 
county  in  the  state  as  in  his  Judgment  will 
avoid  such  lynching."  This  provision,  that 
a  change  of  venue  under  the  circumstances 
last  recited  is  mandatory,  making  it  the 
imperative  dut^  of  the  trial  court  to  grant 
a  change  of  venue  when  those  drcumstances 
are  shown  to  exist,  clearly  has  no  applica- 
tion to  a  petition  for  a  change  of  venue  on 
the  ground  that  an  Impartial  Jury  cannot  be 
obtained.  It  makes  prominent  In  the  act 
the  legislative  command  that  there  must  be 
a  change  of  venue  where  there  is  danger  or 
probability  of  lynching.  It  lays  emphasis 
upon  the  necessity  for  a  change  of  venue  to 
prevent  mob  violence;  and  In  immediate 
connection  with  this  expression  giving  em- 
phasis to  that  legislative  command  Is  the 
provision  for  a  direct  bill  of  exceptions  to 
an  adverse  ruling  of  tbe^  court,  which  ex- 
ceptions shall  operate  as  a  supersedeas  In 
the  trial  of  the  case. 

The  obvious  reason  for  giving  additional 
righto  In  the  matter  of  procedure  where  a 
petition  was  based  upon  the  ground  of  dan- 
ger of  lynching  were  no  doubt  present  In  the 
legislative  mind  In  enacting  the  statute  of 
1911;  and  that  was  that  an  error  In  passing 
upon  a  petition  based  upon  this  ground  had 
to  be  corrected  before  trial,  or  it  could  not 
t>e  corrected.  If  a  court  should  erroneously 
deny  a  motion  based  upon  the  ground  that 
there  was  a  probablll^  of  a  lynching,  and 


that  probability  should  eventuate  In  cer- 
tainty, no  reviewing  court  could  then  cor- 
rect the  error.  There  were  no  such  con- 
siderations as  these  to  move  the  legislative 
body  to  grant  the  right  of  a  direct  bill  of 
exceptions,  and  a  suspension  of  further  pro- 
ceedings in  the  case,  where  the  motion  was 
based  upon  the  ground  contained  in  the  law 
prior  to  the  act  of  1911 ;  and  we  do  not  find 
in  the  act  Itself,  in  the  context  of  the  provi- 
sion that  we  have  Immediately  under  con- 
sideration, anything  to  Indicate  a  leglslatlTe 
intent  to  change  the  procedure  In  any  case, 
except  where  a  motion  Is  made  in  view  of  an 
exlstli^  danger  of  lynching. 

Mandamus  denied.  All  the  JnstloM  oon- 
cur. 

040  Oa.  654 
WRIGHT  et  aL-  V.  HILL  et  aL 
(Supreme  Ooort  of  Oeorgia.    Aug,  12,  1913.) 

(BvUahvt  fry  OourtJ 

1.  Witis  ({  614*>— ConsTKuonoir. 

By  the  sixth  item  of  his  will  a  testator 
provided  as  follows:  "All  of  the  other  real 
property  I  own  or  may  own  at  my  death,  ex- 
clusive of  what  has  been  devised  in  the  foreco- 
mg  items,  I  give  and  devise  share  and  share 
alike  to  my  seven  children  [naming  them],  for 
the  term  of  thetr  natural  Uvea  respectfull; 
[respectively?],  with  remainder  in  fee  to  their 
Burviving  lawful  Issue  if  any;  and  if  any  one 
shall  die  without  issue,  his  or  her  share  shall 
be  distributed  share  and  share  alike  amonest 
the  lawful  issue  of  the  others  surviTing,  for  and 
during  their  natural  life."  The  eighth  item 
was  as  follows:  "I  desire  and  request  of  my 
executors  and  executrix  named  In  uie  first  item 
of  this  will  to  keep  all  the  property  mentioned 
in  item  8th  undivided  until  the  youngest  one  of 
the  issue  of  my  bods  and  daughters  mentioned 
in  said  item  6  shall  become  of  age."  After  the 
testator's  death  one  of  the  sons  died,  leaving 
cbQdren  surviving  him.  Some  of  them  are  of 
age.  They  filed  an  equitable  petition  for  tiie 
purpose  of  having  their  shares  of  the  property 
devised  in  the  sixth  item  of  the  will  delivered 
to  them.  Held,  that  the  sixth  item  of  the  will 
created  a  life  estate  in  each  of  the  children  of 
the  testator  respectively,  with  a  contingent  re- 
mainder over  as  to  snch  share  to  the  children 
of  each  child,  and  with  an  execntoty  devise  in 
case  any  child  of  the  testator  should  die  with- 
out Issue. 

[Bd.  Note.— For  other  cases,  see  Wills,  Coit. 
Dig.  ii  1393-1416 ;  Dec.  Dig.  {  614.*] 

2.  Wills  ({  634»)-PAETrriow  (|  14*)-Bioht 
— CoNSTBUorroN  or  Will, 

Where  a  son  of  the  testator  survived  hlra 
and  died,  leaving  the  present  plaintiffs  as  hit 
lawful  children,  they  took  vest^  Indefeasible 
interests  in  one-seventh  of  such  property.  As 
to  such  shares  there  was  no  active  interveoins 
trust;  and  those  of  the  plaintiffs  who  were  m 
full  age  and  sal  juris  were  entitied  to  have  tbt 
executors  assent  to  the  devise  as  to  them  and 
deliver  to  them  their  respective  interests.  (At- 
kinson, J.,  dissents  from  the  latter  part  of  this 
headnote.) 

(a)  The  general  rule  that,  in  proceedings  for 
partitioning  property  among  tenants  in  com- 
mon, ordinarily  there  should  be  a  complete  par- 
titioning, is  subject  to  some  exceptions.  It 
does  not  affect  the  right  of  the  devisee,  who  is 
entitled  to  possession  of  property  devised  to 
him,  to  have  liis  share  delivered  to  bim,  al- 
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thcnch  then  may  be  other  deviseea  who  ue  not 
entitled  to  xtOBsession  at  the  Bame  time. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
mg.  «  1488-lSlO:  Dec  Die.  |  634:*  Parti- 
tion, Cent.  Dif.  I  87;  Dee.  Die  I  14.*] 
S.  Peupkuitim  (S  «•)  — Wnxa— CoNSTitio- 

noH. 

Under  the  mling  made  In  the  preceding 
headnote,  the  provisioas  of  the  win  above  quot- 
ed did  not  conflict  with  the  rale  against  per- 
petuities. 

[Ed.  Note.— For  other  cases,  see  Perpetoities, 
Gent  Dig.  ||  4-47,  49-63.  56 ;  Dec  Dig.  I  6.*] 

4.  PAETZTXon  (U  44,  46,  55,  »4«)— Phkmaturi- 
TT  0¥  Action— PirrrnoK—DMcuEBKB—PAB- 

TIES. 

As  to  the  plaintiffs  who  are  of  age  and  sui 
juria,  the  action  is  not  premature.  (Atkinson, 
dissents.) 

(a)  The  allegation  that  the  plaintiffs  are  ten- 
ants in  conimon  with  the  executors  and  entitled 
to  partition  on  that  basis  was  demurrable ;  but 
it  did  not  require  the  dismissal  of  the  entire 
case. 

(b)  allegations  as  to  the  hostile  attitude 
of  the  executors  and  of  the  inability  of  the 
plaintiffs  to  ascertain  what  constituted  the  re- 
sidanm  devised  by  the  sixth  item  of  the  will 
were  sufficient  to  withstand  the  demurrer. 

(c)  Under  the  alI«ations  of  the  petition,  alt 
parties  in  interest  sunild  have  been  made  par- 
ties tb  the  case. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  »  111-114,  148-159,  182,  186,  187; 
Dec.  Dig.  81  44,  46,  fiS,  64.*] 

5.  Appeal  and  E^bob  (|  1178*)— DxBPOsmon 

OK  Appeal. 

InaEmuch  ss  the  court  sustained  the  de- 
murrer on  all  the  grounds  thereof  and  dismissed 
the  case,  thus  erring  as  to  the  substontiai  mer- 
its of  the  petition,  the  judgment  la  reversed, 
with  direction  that  the  case  be  reinstated ;  that 
the  demnrrer  to  the  allegations  of  the  sixth  par- 
agraph of  the  petition,  touching  the  existence 
of  a  tenancy  in  common  t>etween  the  plaintiffs 
and  the  executors,  be  sustained ;  that  the  court 
allow  a  reasonable  opportunity  for  the  plain- 
tiffs to  make  necessary  parties  as  herein  indicat- 
ed ;  and,  upon  failure  so  to  do,  that  the  action 
be  diamisaed  for  want  of  proper  parties. 

rEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  4604^620;  Dec.  Dig.  ( 

ma.*] 

Error  from  Superior  Gonrt^  Baldwin  Conn- 
ty;  J.  B.  Parb,  Judge. 

EQuitable  petition  hy  H.  H.  WrU^t  and 
others  agalnrt  Mora  Hill  and  another,  etc 
Jndgmoit  for  defendantBt  and  plalntlfls 
bring  error.  Reversed,  with  direction. 

Maggie  Hill  Wright  and  others  filed  their 
equitable  petition  against  Nora,  Madison, 
and  Stephen  Hill,  as  executors  of  David  B, 
Hill,  alleging  in  substance  as  follows:  Da- 
rid  B.  Hill  died  testate  and  owing  no  debts 
on  Febmary  27,  1901.  After  making  other 
bequests  be  provided,  in  Itenia  6  and  8  of  bis 
will,  as  follows: 

"Item  6th.  All  of  the  other  real  property 
I  own  or  may  own  at  my  death,  exclusdve 
of  what  has  been  devised  In  the  foregoing 
Items,  I  give  and  devise  share  and  share 
alike  to  my  seven  (diUdren,  viz.:  Nora,  Bula, 
Inez,  Anderson,  John,  Madison,  and  Stephen 
HUl,  for  the  term  of  their  natural  lives  re- 
spectfully [req>ectively],  with  remainder  In 


fee  to  their  snrvivlng  lawful  issae,  tf  any, 
and  If  any  one  shall  die  without  Issue,  his 
or  her  share  shall  be  distributed  share  and 
share  alike  amongst  the  lawful  issue  of  the 
others  surviving,  for  and  during  their  natural 
life." 

"It«n  8tb.  I  desire  and  request  of  my  ex- 
ecutors and  executrix  named  In  the  first  item 
of  this  will  to  keep  all  the  property  mention- 
ed In  Item  6th  undivided  until  the  youngest 
one  of  the  issue  of  my  sons  and  daughters 
mentioned  in  said  Item  6  shall  become  of 
age." 

The  plaintiffs  are  fbe  surviving  lawful  is- 
sue of  Anderson  Hill,  a  sou  of  the  testator. 
Since  the  death  of  Anderson  Hill  April  19, 
1907,  none  of  his  lawful  issue  have  died. 
Plaintiffs  reffer  to  the  real  property  devised 
In  Item  6  of  the  will  as  the  reedduum  and 
claim  that  they  as  a  unit  became  entitled, 
upon  the  death  of  their  father,  Anderson 
Hill,  to  a  vested  estate  in  fee  rimple  in  and 
to  an  undivided  one-seventh  Interest  therein. 
The  executors  of  Ote  estate  bore  to  Anderson 
HIU  during  hla  lifetime  a  hostile  attKude 
and  have  borne  the  same  attitude  since  to- 
wards tlte  plalntUta,  who  have  never  been 
able  to  learn  tba  eueC  extent  of  th»  reslduH 
um  of  the  estate  or  their  portion  tlkereln. 
Th^  know,  however,  that  it  comdsta  prin- 
cipally of  farming  luUl,  and  to  the  best  of 
their  information  and  bellet  It  amounts  to 
from  8,000  to  10,000  acne.  The  plaintiffs 
are  tenanta  In  common  with  the  executors  of 
the  estate  of  David  B.  Hill  in  the  land  con- 
stituting the  residuum  ot  the  estate;  and 
the  petition  Is  brought  to  have  Uia  interest 
of  the  plaintiffs  partitUoned  and  set  i^rt  to 
tbem  in  severalty.  The  ezecntora  have  never 
assented  to  the  vesting  of  the  devises  con- 
tained In  Uem  6  d  the  will  or  any  part 
thereof  and  are  still  clothed  with  the  legal 
title  to  Uie  lands  devised  therein.  FlalnUflA 
aUege  that  item  8  of  tbe  will,  In  whldi  the 
testator  requests  ot  his  executors  that  they 
ke^  all  of  the  property  mentioned  in  item 
6  undivided  until  Uie  youngest  one  of  the 
Issue  of  his  sons  and  daughters  mentioned 
should  become  of  age,  is  illegal,  oontraxy  to 
the  law  and  public  policy  of  this  state,  and 
void  in  that  it  attempts,  after  devising  and 
creating  an  absolute  estate  in  fee  i^ple  in 
the  plaintiffs,  to  nullify  and  destroy  sudh 
estate  by  depriving  the  devisees  of  the  right 
to  the  use  and  enjoyment  of  it  for  a  stateil 
period  and  preventing  them  from  aliening, 
partitioning,  or  otherwise  disposing  of  It  for 
said  period.  Item  8  t>elng  Illegal  and  void, 
the  plaintiffs  have  been  entitled,  since  the 
death  of  tJbelr  father,  to  have  partitioned 
and  set  aside  to  them  in  severalty  their  In- 
terest in  the  residuum  above  referred  to. 
Since  the  death  of  the  testator,  bis  executors 
have  managed  the  estate  upon  the  theor> 
that  item  8  of  the  will  was  legal  and  valid, 
and  have  been  withholding  from  the  devisees 
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any  possesston  or  use  of  ttie  reddnam,  and  { 
hare  excluded  ttiem  from  their  rl^t,  tiUe, ' 
and  Interest  therein. 

The  plaintiffs*,  ft ther,  Anderson  Hill,  dur- 
ing bis  lifetime  was  not  allowed  tbe  use  and 
poasesidon  of  bis  life  estate  In  the  resldnum, 
except  as  a  tenant  or  renter  from  tbe  execu- 
tors and  npon  the  payment  ot  an  annual 
rental,  and  since  hla  death  none  of  the  plaln- 
tUb  have  been  allowed  the  use  or  possession 
of  any  part  of  these  lands  ezo^t  npon  Qie 
same  term&  Since  the  death  of  tiielr  father, 
some  of  the  plaintiffs  have  been  living  on  a 
portton  of  the  land  in  question  but  bare  been 
required  to  pay  an  annual  rental  by  the  ex- 
ecutors. Besides  the  rental  exacted  from  the 
plalntUb  }nst  refined  to,  the  executors  have 
collected  from  other  tenants  of  these  lands 
a  rental  eqnlralent  to  about  |3,000  per  an- 
nom.  This  som  been  ai^lled  chiefly  to 
making  permanent  improvements  on  that 
part  of  the  resldnum  on  which  the  executors 
and  their  favorite  brothers  and  sisters  re* 
side.  After  these  expenditures,  the  balance 
remaining  was  divided  among  tbe  devisees; 
eacSi  ot  the  plaintUBs  recdvlng  a  small  sum 
of  abont  $20.  Of  the  reeldunm  of  ttie  estate 
not  more  ttian  1,200  acres  are  in  cultivation. 
Plaintiffs  allege  that  their  interest  in  the  re- 
stdunm  is  about  1,000  acres ;  that  they  have 
been  forUdden  and  will  be  prevented,  during 
the  pmden^  of  this  salt,  from  nalng,  pos- 
sesslni^  or  cultlvath«  mote  than  100  acres; 
unless  the  court  shall  restrain  the  executors 
from  interfering  with  the  plaintiffs  in  the 
use  and  cnltlvatlDn  of  a  greater  acreage  In 
proportion  to  their  Interest  Dnrlng  the  pend- 
ency of  this  snlt,  the  executors  oondnne  to 
demand  of  the  lAalnfUft  the  usual  annual 
rental  tor  the  use  of  about  100  acres;  and. 
as  this  exaction  is  illegal,  the  executors 
should  not  be  permitted,  during  the  pendency 
of  this  suit,  to  demand  of  them  more  than 
a  student  amount  to  pay  the  taxes  on 
land  whldi  tbey  occupy  and  cultivata  Tbe 
children  surviving  David  B.  Hill,  the  testator, 
were  seven.  Of  this  number  one  died  ^bt 
days  after  her  father;  she  -not  being  married. 
Three  others  have  never  married.  Two  are 
married  and  have  lawful  Issue.  Another 
child,  Anderson  Hill,  Is  the  deceased  father 
of  the  plalnttffis.  The  youngest  of  the  lawful 
IsBoe  of  Anderson  Hill  was  bom  prior  to  the 
death  of  the  testator.  At  the  death  of  the 
testator  there  were  surviving  blm,  besides 
the  plaintiffs  In  this  case,  four  other  grand- 
children. At  the  date  of  filing  this  suit  there 
are  living  six  other  grandchildren,  bom  since 
the  death  of  the  testator.  Two  grandchil- 
dren bom  since  the  death  of  the  testator 
are  dead. 

The  prayers  of  the  plaintiffs  were  as  fol- 
lows: That  the  executors  be  required  to 
assent  to  the  vestiug  in  the  plaintiffs  of  the 
devise  contained  in  Item  6  of  the  will  of 
David  B.  Hill;  that  tbe  court  decree  that 
item  8  of  the  wUl  is  illegal,  contrary  to  pub-. 
11c  policy,  and  void,  and  that  It  (institutes 


no  obstacle  to  the  Immediate  delivery  and 
conveyance  to  the  plalndffB  in  severalty  of 
their  respective  Interests  in  the  residuum  of 
the  estate;  that  each  of  the  plaintiffs  be  de- 
creed to  be  entitled  to  an  Immediate  and 
vested  estate  in  fee  simple  in  an  equal  un- 
divided sixty-third  interest  In  the  redduum 
of  the  estate;  that  a  decree  be  entered  fixing 
the  acreage  and  extent  of  the  residuum  and 
the  number  of  acres  to  which  eadi  of  tbe 
plaintiffs  Is  entitled;  Oiat  comndsaloners  Iw 
appointed  to  surrey  the  residsum  set  off 
metes  and  bounds  and  4»crlbe  the  particnlar 
tracts  whl(^  eadi  of  Qie  plalntlfEs  diall  tt- 
celve,  and,  upon  the  confirming  of  tbe  r^rt 
of  the  commissioners,  deeds  be  executed  by 
them  to  each  of  the  plaintiffs  in  accordance 
with  the  decree:  that  pending  the  suit  Qie 
defendants  be  enjoined  from  any  acts  whldi 
may  prevent  or  tend  to  prevent  the  plalntUb 
from  using,  possessing,  and  cultivating  an 
acreage  not  exceeding  1,000  acres  of  the 
lands  comprised  In  the  residuum;  that  pend- 
ing the  mit  tbe  executors  be  temp(»nrily 
fflijolned  from  demanding  of  tbe  plaintiffs 
the  payment  of  any  sums  as  a  rental  or  oth- 
erwise, except  flor  their  proportionate  part  of 
state  and  county  taxes,  to  be  estimated  ac- 
cording to  the  acreage  actually  occupied  by 
them  dating  the  pendency  of  Oiie  suit;  for 
sudi  other  and  farther  relief  as  they  may 
be  entitled ;  and  for  process. 

The  plaintiffs  amended  their  petition  as 
follows:  David  B.  HOl,  the  testator,  was  a 
white  man.  He  was  never  married  to  Elvin 
Hill,  yiho  was  a  woman  of  color,  and  neither 
Blvira  Hill  nor  the  Children  of  Blvin  and 
the  testator,  among  whom  was  the  ftthff 
of  the  plaintiffs,  are  his  heirs  at  law.  Tbe 
testator  was  one  of  a  large  family  of  diU- 
dren,  most  of  whom  grew  vp,  married,  and 
reared  fomllies.  His  heirs  at  law  are  hla 
brothers  and  sisters  and  thdr  descendants. 
The  testator  began  living  with  Elvira  Hill 
about  the  time  of  the  Civil  War  and  con- 
tinued to  live  with  her  untU  Us  death;  dw 
snrviTlng  him  about  five  years.  He  and  El- 
vira lived  ocmtlnuouBly  npon  the  lands  OMt- 
stltuUng  the  residuum,  known  as  the  HIU 
place,  which  he  cultivated  and  gradually  en- 
larged £rom  time  to  time.  All  his  children 
were  bom,  reared,  and  educated  on  the  Hill 
place  and  were  brought  up  by  him  to  make 
their  living  by  farming  on  this  land.  WlQi 
one  or  two  exceptions,  all  of  the  children  and 
descendants  of  David  B.  Hill  are  now  Hvhig 
on  the  Hill  place  and  making  their  living  bj 
its  cultlTatlon.  At  the  time  of  the  death  ot 
the  testator,  the  plaintiffs  and  their  father, 
Anderson  Hill,  owned  and  had  nothing  ex- 
cept what  was  given  to  them  by  the  will,  nor 
at  that  time  did  any  of  the  other  child ren 
or  descendants  of  the  testator  own  much.  If 
anything,  except  what  was  given  to  them  bs 
the  will.  Since  the  death  of  the  testator, 
no  land  constituting  a  part  of  tbe  residuum 
of  the  estate  has  been  sold,  incumbered,  or 
otherwise  disposed  of;  and^^^^M|^Diilns 
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m»  it  was  at  Oie  lime  ot  flw  deatti  of  fbe 

teetator. 

The  defendants  demnned  to  the  petition. 
The  court  snstalned  tbe  demurrer  and  dis- 
missed tlie  case,  and  the  plalntUCs  excepted. 

Henry  A.  Alexander,  of  Atlanta,  for  plaln- 
tllb  In  error.  Johnson  &  Johnson,  of  Gray, 
and  Allen  ft  Pottle^  of  Mllled«eTlU«^  for  de- 
fendants in  error. 

LUMPKIN.  J.  (after  stating  tbe  facts  as 
above).  This  la  a  peculiar  case  and  a  pecul- 
iar win,  as  will  appear  from  the  statement 
of  facts.  An  illustration  may  be  given  of 
the  unusual  character  of  other  items  be- 
sides  those  directly  for  consideration.  Item 
2  gave  certain  land  to  the  three  daughters 
"and  to  their  heirs  or  lawful  Issue  at 
tbelr  death  respectively.'*  It  provided  that. 
If  a  named  one  of  the  daughters  should 
die,  her  share  should  vest  in  her  sisters  or 
their  issue ;  but  said  nothing  as  to  such  a 
contingency  In  regard  to  the  others.  By  the 
fourth  Item  a  brick  store  was  devised  to  the 
testator's  three  daughters  and  their  Issue, 
with  a  provision  that,  if  either  of  them 
should  die  without  Issue,  her  share  should 
vest  in  the  survivor  or  surviving  i8su&  By 
the  seventh  Item  it  was*  declared  that  the 
testator  desired  that  tbe  brick  store  should 
remain  undivided  "until  the  last  one  of  the 
devisees  shall  die,  and  then  the  said  prop- 
etty  to  be  divided  share  and  share  alike 
amongst  tbe  lawful  Issue  of  the  survivors  or 
amongst  the  lawful  issues  of  tbe  devisees 
mentioned  in  items  3  and  4,  if  any  there 
be."  This,  however,  is  only  mentioned  to 
show  some  of  the  provisions  of  the  will,  and 
the  continued  use  of  the  words  "issues"  and 
"lawful '  issues,"  and  the  want  of  clearness 
pervading  the  lustrnment. 

[1]  1.  The  sixth  item  was  as  follows: 
"All  of  the  other  real  property  I  own  or 
may  own  at  my  death,  exclusive  of  what  has 
been  devised  in  the  foregoing  items,  I  give 
and  devise  share  and  share  alike  to  my 
seven  children,  vis.:  Nora,  Eule,  IneB,  An- 
derson, John,  Madison,  and  Stephen  WH^  for 
the  term  of  their  natural  lives  respectfully 
[reapectlTeiyTI,  with  ronainder  in  fee  to 
flieir  surviving  lawful  Issue  If  any;  and  If 
any  one  shall  die  without  Issue,  his  or  her 
share  shall  be  distributed  share  and  share 
alike  amongst  the  lawful  issue  of  the  others 
surriving,  for  and  during  th^r  natural  life." 

Under  the  statutory  diange.  In  this  state, 
ot  the  rule  in  Shdley's  Case,  tbSa  created  a 
life  estate  in  each  of  the  children  of  tiiie 
testator,  with  remainder  over  to  the  surviv- 
ing intimate  children  ot  such  child,  If  any, 
and.  If  any  one  (that  is,  any  child  of  the 
testatoi)  Bhonld  die  without  issue,  then  as 
provided.  Civil  Code  of  lAlO,  |  3660  (in  the 
last  line  of  wbitb  there  la  a  printer's  error, 
making  Cfmfuslon.  See  Oivll  Ckide  of  1895, 
I  308^.  The  remainder  was  contingent.  The 
words  of  sorrlvorshlp  conld  not  be  legiti- 


mately referred  to  the  death  of  the  testator. 
Four  of  his  children  were  unmarried  and 
had  no  "lawful  Issue"  to  survive  him.  He 
conld  hardly  have  intended  to  conflne  his 
bounty  to  the  "lawful  issue"  of  the  other 
three  children.  If  so,  as  he  dealt  with  each 
child  "respectfully"  (evidently  meaning  re- 
spectively), althoi^h  each  one  of  the  four 
who  was  unmarried  when  the  wUl  was 
executed  might,  after  Uie  death  of  the  tes- 
tator, marry  and  have  "lawful  issne,"  the 
latter  would  take  nothing.  Also  the  provi- 
sion. In  case  of  the  death  of  any  child  with- 
out Issue,  that  his  or  her  share  should  be 
distributed  among  the  lawful  issne  of  the 
"other  surviving"  during  their  natural  life 
shows  that  tbe  words  of  survivorship  refer- 
red to  the  death  of  the  life  tenants,  respec- 
tively, and  not  to  that  of  the  testator.  Con- 
sidering tbe  context,  we  think  there  is  no 
donbt  that  a  life  estate  was  created  for  each 
child  of  the  testator,  with  contingent  re- 
mainder over  to  the  lawful  heirs  (that  is, 
children)  of  such  child,  and  with  further  pro-' 
vision  should  there  be  none.  This  construc- 
tion accords  with  the  Oivll  Code  1910,  S 
3662. 

For  the  present  pnrpose  It  is  immaterial  to 
discuss  the  question  whether  the  remainder 
did  not  vest  at  all  until  after  the  death  of 
each  life  tenant,  or  whether  upon  the  birth 
of  a  child  to  a  life  tenant  the  r^ainder  as 
to  that  share  vested  in  It,  subject  to  open  to 
let  in  after-born  children  and  to  divest  in 
case  of  the  death  of  a  child  before  the  death 
of  a  life  tenant  Nor  need  we  discuss  the 
peculiar  limitation  over  to  other  lawful  Is- 
sue "during  their  natural  life,"  In  case  of 
the  death  of  a  life  tenant  without  issue. 
One  who  desires  to  find  the  silken  thread 
and  follow  It  through  tbe  labyrinth  of  Judi- 
cial decisions  may  obtain  some  aid  In  the 
notes  to  Robertson  v.  Guenther,  2Q  L.  B.  A. 
(N.  S.)  887  et  seq.  (241  III.  511,  89  N.  E. 
689),  and  Smith  v.  Smith,  25  L.  B.  A.  (N.  S.) 
1046  et  seq.  (157  Ala.  79,  47  South.  220). 
See,  especially.  Van  Tllburgh  v.  HoUtnshead, 
14  N.  J.  Bq.  82;  Bountree  v.  Bountree,  26 
S.  C.  450,  2  S.  B.  474. 

The  father  of  tbe  present  plalntifTs  having 
died,  leaving  them  as  bis  lawful  Issue,  as 
to  the  one-serenth  of  the  wtate,  which  was 
spoken  of  as  his  share  (not  as  descriptive  ot 
an  absolute  estate  in  him,  but  of  the  amount 
of  property  or  size  of  the  share),  the  con- 
tlngen(7  as  to  them  was  at  an  end,  and  they 
were  the  absolute  owners  of  It  This  Is  all 
they  claim  In  the  present  suit  No  question 
Is  raised  as  to  tbe  life  estate  oi  the  devises 
over  upon  the  deafli  of  a  tiilld  of  tbe  testa- 
tor, leaving  no  lBsn&  Accordingly  we  do 
not  deal  with  them,  but  only  with  the  vest- 
ed Interests  of  the  plalntifls  in  a  seventh  of 
the  residaum. 

[2]  2.  The  next  question  arises  npon  the 
eighth  Item,  which  Is  as  follows:  "I  desire 
and  request  of  my  executors  and  executrix  i 
named  In  the  first  Item  o£i$hl»d«^lMi]QQ6  LC 
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an  the  property  inaitloned  tn  Item  6th  un- 
divided until  tbe  yooDgest  one  of  tbeiaaueof 
my  sons  asd  dangbtera  mentioned  In  said 
Item  8  Bball  become  of  age."  What  does 
thla  mean,  and  what  effect  has  it  on  the 
rights  of  the  plalntUte?  As  the  slxOi  Item 
created  In  each  of  the  testator's  children  a 
life  estate,  with  contingent  Temalnder  orer 
to  their  sorrlving  lawful  issne,  and  the 
eighth  Itnn  reqnested  that  the  proper^  be 
kqpt  nndivlded  until  0ie  youngest  one  of  the 
issue  of  the  sons  and  daughters  should  be- 
come of  age,  unless  the  testator  used  Qie 
words  "youngest  of  the  Issue  of  my  sons 
and  daughters'*  in  this  Item  In  a  different 
swse  from  that  In  which  the  word  "issue" 
was  used  In  the  sixth  Item,  the  result  would 
be  this:  The  testator  created  a  life  estate 
for  each  ot  his  children,  with  contingent  re- 
mainder over  to  their  children,  but  provided 
that  the  executors  shonld  keep  the  estate  nn- 
divlded until  the  youngest  of  the  contingent 
remaindermen  should  become  of  age.  He 
made  no  express  provision  for  paying  the 
Income  to  the  life  tenants  or  for  allowing 
any  use  by  or  benefit  to  them.  As  In  law 
possibility  of  Issue  Is  not  declared  to  be  at 
an  end  until  death,  and  therefore  the  yoong- 
&t  Issue  of  a  child  might  be  bom  at  any 
time  before  the  death  of  the  last  life  tenant, 
or  might  then  be  in  ventre  sa  mere,  this 
provision  would  seem  to  create  life  estates, 
and  then  declared  that  no  life  tenant  should 
have  bis  share  until  aftei*  his  death.  In  us- 
ing the  words  "the  youngest  of  the  issue  of 
my  sons  and  daughters,"  the  testator  could 
hardly  have  meant  the  youngest  child  of  a 
son  or  daughter  living  at  the  execution  of 
the  will  or  at  the  death  of  the  testator. 
None  of  the  three  daughters  were  ever  mar- 
ried or  had  children,  and  one  of  the  sons 
was  unmarried.  The  context  shows  that  the 
Issue  mentioned  in  that  clause  referred  to 
the  same  persons  who  were  described  by  the 
word  "issue"  in  creating  the  contingent  re- 
mainders. As  to  the  remaindermen,  it  sought 
to  hold  back  a  division  of  the  estate  until 
the  youngest  possible  child  should  be  bom 
and  become  of  age.  In  the  meantime  the 
contingent  remaindermen  would  become  vest- 
ed remaindermen  as  to  their  shares,  and  in 
the  usual  order  of  nature  some  of  them 
would  probably  grow  old  and  die,  without 
ever  receiving  their  fee-simple  vested  in- 
terests. Elven  if  the  youngest  of  the  issue  of 
the  testator's  sons  and  daughters  who  was  to 
become  of  age  before  division  referred  to 
the  youngest  which  might  be  in  life  when  the 
testator  died,  one  grandchild  was  then  less 
than  2  years  old;  and  possession  would  be 
postponed,  as  to  the  plaintiffs,  for  some  13 
years  after  their  Interest  finally  vested  and 
years  after  most  of  them  were  of  age. 

Could  the  testator  legally  direct  his  exec- 
utors to  withhold  the  possession  and  en- 
joyment of  the  land,  as  provided  in  the  eighth 
item?  A  testator  may  make  such  a  pro- 
vision that  no  estate  vests  except  upon  the 


hai>penlng  of  a  certain  event  If  the  con- 
tiogency  Is  a  condition  precedent  to  the  vest- 
ing of  the  title  or  interest,  snch  title  or  in- 
terest of  course  does  not  vest  until  the  cto- 
tlngency  happens,  If  the  provision  does  not 
offend  the  role  against  perpetuities  or  some 
other  rule  of  law.  But  if  a  fee-simple  estate 
in  realty  vests,  can  a  testator  baldly  provide 
for  withholding  possesdKm  and  use  from  the 
holder  of  the  estate^  unless  by  Interpodng 
a  precedent  use,  or  valid  trust,  or  i^early 
providing  tor  an  Intestacy  as  to  rrats  or 
profits  during  an  intervening  time?  Some  of 
the  text-writers  and  decisions  have  stated 
broadly  that  a  testator  may  postpone  the 
time  for  the  payment  of  a  legacy  or  the  dis- 
tribution of  his  estate.  But  an  examination 
of  the  dedslona  will  show  that  most  of  Uiem, 
espedally  where  realty  was  involved,  were  in 
cases  where  a  valid  trast  or  use  was  Inter- 
posed. Typical  cases  of  this  kind  are  where 
a  testator  provides  that  his  wife  shall  have 
the  use  of  land  as  a  home  during  her  widow- 
hood, or  until  the  youngest  child  stiaU  be- 
come of  age,  or,  where  the  land  Is  directed 
to  be  held  In  trust  for  the  educati(m  and 
maintenance  of  children,  till  the  youngest 
tiecomes  of  age,  or  worked  in  a  certain  man- 
ner by  executors  or  by  the  wife  and  certain 
clilldren  for  support  for  a  certain  time,  and 
then  divided  as  directed.  Sheftall  v.  Boberta, 
30  Oa.  453;  Trammell  v.  Johnston,  54  Ga. 
340;  Vansant  v.  Blgham,  76  Ga.  759.  These 
cases  are  cited  as  illustrative,  not  exhaus- 
tive of  all  possible  lnstance&  There  are 
other  (Jases  which  did  not  Involve  the  power 
of  a  testator  to  direct  his  executors  to  post- 
pone the  division  of  his  estate  or  withhold 
possession,  without  more;  but  In  some  of 
them  the  power  appears  to  have  t>een  assum- 
ed to  exist,  and  the  only  question  raised 
was  upon  the  construction  of  the  will  as  to 
the  intention  of  the  testator.  Freeman  v. 
Flood,  16  Qa.  628.  And  some  hold  flatly 
that  there  may  be  a  postponement  of  en- 
joyment by  a  devisee,  without  more.  In  the 
present  discussion  we  omit  any  reference  to 
diarltable  trusts,  as  no  such  tmst  Is  here 
Involved. 

Under  the  English  statute  of  uses,  a  pas- 
sive trast  in  land  became  executed  at  once, 
and  the  legal  title  vested  In  the  benefldary. 
Under  this  statute,  prior  to  our  first  Code 
(taking  effect  January  1,  1863).  tmsts  were 
declared  to  be  executed  although  the  bene- 
ficiaries were  minors.  Jordan  v.  Tbomton,  T 
Ga.  517  (a  bequest  of  slaves  in  trust  for  a 
married  woman  for  life,  and  after  her  death 
for  her  children ;  after  the  death  of  the  life 
usee  the  tmst  for  the  children  was  held  ta 
be  executed) ;  Pope  v.  Tucker,  23  Oa.  484 
(a  gift  by  deed  in  trust  for  a  mluor,  with 
limitation  over  If  the  minor  should  die  be- 
fore reaching  the  age  of  21);  Bowman  v. 
Long,  26  Ga.  142  (a  bequest  in  trust  for  a 
minor) ;  Walker  v.  Watson,  32  Ga.  264  (con- 
veyance of  a  slave  for  the  use  of  a  minor 
having  a  guardlgn^,^^tgi  ,^gpi^,0^^er  to 
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the  event  of  the  minor  dying  without  <AIld 
or  (SbUdren;  the  trust  was  held  to  be  exe- 
cuted and  the  guardian  entitled  to  posses- 
sion) ;  Mllledge  r.  Bryan,  49  Oa.  397. 

Our  first  Code  contained  the  following  eec- 
tion^  which  bare  been  retained  In  subsequent 
Oodes:  "TrustB  are  either  executed  or  execu- 
tory. In  the  former,  ererythlng  has  been 
done  by  the  trustee  required  to  secure  the 
property,  or  to  render  certain  the  Interest  of 
the  benefldarleB,  and  all  that  remains  for  him 
to  do  la  to  preserre  the  property  and  exe- 
cute the  beneficial  purposes.  -  In  executory 
trusts,  something  remains  to  be  done  by  the 
trustee,  either  to  secure  the  property,  to  as- 
certain the  objects  of  the  trust,  or  to  dis- 
tribute according  to  a  specified  mode,  or  some 
other  act,  to  do  which  requires  him  to  retain 
the  legal  estate."  "In  an  executed  trust  for 
the  benefit  of  a  peraou  capable  of  taking  and 
managing  property  in  Us  own  right,  the 
legal  title  is  merged  Immediately  Into  the 
equitable  interest,  and  the  perfect  title  Tests 
In  the  benefldary  according  to  the  terms  and 
limitations  of  the  trust**  Code  of  1910,  Si 
3738,  3737. 

In  Askew  ▼.  Patterson,  63  Ga.  209,  the 
language  of  the  Code  was  treated  as  so  tar 
making  a  difference  that  title  might  be  held 
by  a  trustee  for  a  minor  and  would  not  pass 
to  him  until  he  became  of  age. 

In  Knorr  t.  Raymond,  73  Ga.  749,  the 
subject  was  discussed  at  some  length,  and 
this  change  was  recognized.  There  a  will 
made  in  1869  was  under  consideration.  It 
devised  and  bequeathed  real  and  personal 
property  to  the  husband  of  a  granddaughter 
of  the  testator.  In  trust  for  her  Ilfe^  with 
direction  to  convey  as  she  might  In  writing 
during  her  life  or  by  will  direct,  and  "in 
further  trust,  should  she  die  Intestate,  to 
hold  said  property  for  the  benefit  of  such 
persons  as  may,  at  the  time  of  her  said  de- 
cease, come  under  the  designation  of  her 
next  of  kin  by  the  statute  of  distributions  at 
that  time  in  force  in  the  state  of  Georgia." 
This  was  construed  to  mean  her  children, 
and  It  was  held  that,  as  each  minor  became 
of  age,  the  1^1  title  vested  In  him.  On 
page  773  the  Judge  delivering  the  opinion 
said:  "The  will  of  Mrs.  Telfair  expressly  au- 
thorizes and  charges  Captain  Wetter,  as  trus- 
tee, 'to  hold  for  the  benefit'  of  the  next  of 
kin.  She  does  not  direct  when  he  shall  cease 
to  hold.  He  holds  till  some  law  of  force 
comes  In  and  puts  an  end  to  his  holding. 
Upon  majority  of  a  beneficiary,  the  statute 
of  uses,  having  kept  quiet  iirading  the  minor- 
ity made  exceptional  by  the  Code,  comes  to 
the  front  and  sternly  transmutes  the  trust 
estate,  as  to  such  benefldary,  Into  a  l^al 
remainder."  Vh\B  was  in  a  case  where  there 
was  an  express  testamentary  trust 

In  the  case  before  us  there  was  no  devise 
to  the  executors  as  trustees.  They  were  not 
trustees  otherwise  than  as  executors.  It  often 
hapi^am  that  axecators  are  dofhed  by  the 


will  with  certain  powers,  and  that  the  will 
confers  upon  them  a  legal  title  so  t&r  as  nec- 
essary to  execute  the  testator's  wishes, 
where  not  In  conflict  with  law,  but  not  to 
render  them  trustees  in  any  greater  sense. 
De  Vaughn  t.  McLeroy,  82  Ga.  687,  696.  10 
S.  E.  211.  This  will  does  not  In  terms  create 
a  trust  for  accumulation,  but  only  a  bald 
direction  to  withhold  division  and  delivery 
of  devises;  and  It  Is  unnecessary  to  enter 
Into  a  consideration  of  the  law  of  England 
prior  to  the  celebrated  case  of  Thellusson  t. 
Woodford,  4  Ves.  329  (and  see  note  In  Sum- 
mer's Ed.),  or  the  legislation  which  followed 
that  decision.  Among  modem  English  au- 
thorities, see  2  Williams  on  Ex'rs  (7th  Am. 
Ed. ;  9th  Eng.  Ed.)  710 ;  Josselyn  v.  Josselyn, 
0  Sim.  63;  Saunders  v.  Vautier,  4  Bearan, 
116;  Rocke  v.  Bocke,  9  Beavan,  66;  Re 
Young's  Settlement,  18  Beavan,  199;  In  re 
Trusts  of  WiU  of  John  Colson,  1  Kay,  133; 
Gosling  V.  GosUng,  266 ;  In  re  Jacob's  WUl, 
19  Beavan,  402. 

In  Gray  on  Restraints  on  Alienation,  the 
author  discusses  many  cases  and  aptly  ex- 
presses his  conclusions  in  two  paragraphs  as 
follows:  "The  law  has  fixed  the  age  of  legal 
responslblUty  at  21 ;  If  that  is  too  young,  let 
It  be  changed;  but  the  wisdom  of  allowing 
Individuals  to  change  it  at  tbeir  pleasure 
Is  not  clear.  And,  if  paternalism  is  to  be 
Introduced  into  our  law,  its  introduction  in 
this  particular  class  of  cases  seems  to  be 
without  the  advantages  that  may  exist  elaa* 
where  and  to  retain  only  Its  irritating  and  d»> 
moralizing  features."  Page  120.  And  again: 
"The  true  ground  Is  that  on  which  the  whole 
law  of  property,  legal  and  equitably  Is  based; 
that  Inalienable  rights  of  property  are  op- 
posed to  the  fundamental  principles  of  the 
common  law ;  that  It  is  against  public  policy 
that  a  man  'should  have  an  estate  to  live  on 
but  not  an  estate  to  pay  bis  debts  with'  (Tll- 
Unghast  v.  Bradford,  5  R.  I.  205,  212,  {  179. 
ante)  and  should  have  the  benefits  of  wealth 
without  the  responsibilities.  The  common 
law  has  recognized  that  certain  classes  of 
persons  who  may  be  kept  in  pupilage,  viz.. 
Infants,  lunatics,  married  women ;  but  It  has 
held  that  sane  grown  men  must  look  out  for 
themselves ;  that  It  is  not  the  function  of  the 
law  to  Join  In  the  futile  effort  to  save  the 
foolish  and  the  vicious  from  the  consequences 
of  their  own  vice  and  folly.  It  is  wholesome 
doctrine,  fit  to  produce  a  manly  race,  based 
on  sound  morality  and  wise  philosophy." 
Page  242. 

In  considering  the  law  of  this  state  In  con- 
nection with  the  dedsions  In  other  Jurisdic- 
tions, legislation  here  or  in  sudi  Jurisdictions 
must  not  be  overlooked.  Among  other  changes 
which  have  been  made  by  legislative  acts  In 
this  state  may  be  mentioned  that  the  old 
devise  for  avoiding  the  effect  of  the  statute 
of  uses  by  limiting  a  trust  upon  a  trust  and 
then  dedaring  only  the  first  trust  to  be  exe- 
cuted, has  hem  aboUahed.  CM!  CoSfi  1810, 
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1 3TS&  Hurled  womoi  now  bold  ttt/gtaij  In 
their  own  names  and  are  no  longer  tba  sub- 
jects of  tmsts  by  reason  of  their  coTertnre. 
Id.  H  29^  8007.  6466:  Woodward  t.  Stnbba 
ft  Tiaott,  102  Ga.  137,  28  S.  D.  Ua  Spend- 
thrift trosti,  as  th^  are  termed,  w^  not 
bnllt  np  by  ttie  conrts.  Gray  r.  Obear,  64  Ga. 
281.  Th^  are  allowed  by  statute^  bat  only 
In  jcertaln  defined  caaes.  (There  Is  no  bint 
of  any  spendthrift  trust  ber^  and  the  pro- 
vision contained  In  the  tfghQi  Item  of  the 
wlU  is  inconsistent  with  such  an  idea.)  Con- 
ditions r^nsnant  to  an  estate  granted  are 
Told.  Section  8718.  The  roles  of  constroo- 
tloo  as  to  estates  ia  realty  and  personalty 
are  the  same.  Section  8606.  An  encntor 
cannot,  by  caprldously  withholding  his  con- 
sent, destroy  a  l^cy.  In  equity  the  legatee 
may  compel  him  to  a»uit  Section  8896. 
From  these  Instances  a  general  tendency  In 
this  state,  both  hi  legislation  and  construe- 
tlon,  in  the  direction  of  vesting  estates  both 
In  interest  and  possesion  will  appear,  though 
the  provision  for  a  so-called  spendthrift  trust 
may  be  a  backward  step. 

In  Smith  T.  Donwoodyi  18  Ga.  287,  a  will 
created  a  trust  for  certain  purposes.  Some 
of  these  purposes  would  have  required  the 
estate  to  be  ItvBt  together  in  perpetuity  and 
were  held  Ule^ ;  others  were  legal.  It  was 
held  that  the  whole  did  not  fall  but  only  the 
illegal  part  Lumpkin,  J.,  said  (page  266  of  18 
Ga.):  "The  only  result  la  that  the  trust  term 
wlU  continue  In  the  executors  just  so  long  as 
it  may  be  necessary  to  acccnupllsh  the  valid 
purposes  of  the  will  and  not  a  moment  long- 
er.** And  i^ln  (page  267  of  19  Ga.):  "It 
la  a  familiar  principle  that  the  trust  term 
devised  to  executors  cannot  continue  so  as 
to  retain  the  legal  estate  in  Okem  a  moment 
longer  tlian  is  necessary  to  enable  them  to 
perform  the  objects  of  the  trust,  so  far  as  the 
same  are  valid  and  can  be  carried  into  effect, 
according  to  the  rules  of  law." 

In  some  Jurisdictions  It  Is  held  that  a  con- 
dition in  a  conveyance  to  several  grantees 
against  partition  is  valid  on  the  groimd  that 
partition  was  not  a  common-law  right  but 
one  arising  by  statute  and  that  it  could  be 
waived  by  accepting  a  deed  containing  such 
a  provision.  Hunt  v.  Wright,  47  N.  H.  896, 
93  Am.  Dec.  451.  On  the  other  hand,  where 
a  testatrix  gave  to  each  of  four  children 
one  fifth  of  her  estate  and  to  the  children 
of  her  married  daughter  the  other  fifth,  and 
provided  that  none  of  the  real  estate  should 
be  sold  or  divided  until  the  testator's  young- 
est child  should  be  21  years  old,  It  was  held 
that  the  provision  against  sale  or  division 
was  void,  and  It  was  not  necessary  to  wait 
to  claim  shares  of  the  estate  until  the  young- 
est should  reach  majority.  Moore  v.  Schiude- 
hette,  102  Mich.  612,  61  N.  W.  62.  It  may 
be  that  a  distinction  can  be  drawn  between 
an  agreement  arising  from  accepting  a  deed 
containing  such  a  provision  and  a  devise  of 
land  in  which  It  Is  sought  in  ^ect  to  create 
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a  passive  trust  in  executors  for  beneficiaries 
of  full  age  and  with  vested  estates,  and  post- 
pone possession,  with  no  valid  interveolng 
estate,  use,  or  trust  However  that  may  be, 
and  whether  the  authorities  can  be  reconciled 
or  not  under  the  laws  of  this  state  nudi  a 
passive  trust  cannot  be  maintained  for  a  p»- 
son  ot  full  age  and  capable  at  taking  and 
managing  property  In  his  own  rii^t,  but  as 
to  him  It  becomes  executed.  The  intentttm  of 
a  testator  is  to  be  given  due  w^ght;  but  it 
is  not  to  be  regarded  as  a  fetish,  superior  to 
Oie  law.  According^,  under  the  allegations 
of  the  petition,  each  ot  (he  plaintUEs  who  Is 
of  age  Is  entitled  to  have  his  or  her  ahare 
of  the  proptfty  devised  In  the  sixth  iUan  ot 
the  will  delivered  to  him  or  her,  and  each 
of  the  minor  plalntiffii  will  be  oitltled  to 
have  his  or  her  share  delivered  to  him'  or  her 
upon  becoming  of  aga  See  Freeman  t.  Phll- 
Ups,  113  Ga.  689,  38  a  Dl  848;  Grumpier  v. 
Barfleld  ft  Wilson  Co.,  114  Ga.  670^  40  B.  K 
808.  In  the  opinion  In  the  latter  case,  the 
f(dlowing  excerpt  from  Prltchard  on  Wills  is 
quoted  approvingly:  "The  power  of  aliena- 
tion is  necessarily  incident  to  every  estate  in 
fee^  and  a  condition  in  a  devise  of  land  In 
fee  simple,  altogether  preventing  allenatios, 
is  repugnant  to  the  estate  and  voiO.  No  one 
can  create  what  Is  In  the  intendment  of  the 
law  an  estate  In  fee  simple  and  at  the  same 
time  derive  the  owner  ot  those  rights  and 
privileges  which  the  law  annexes  to  It** 
Parks  T.  Wilkinson,  134  Ga.  14.  18,  67  a  B. 
4^0,  137  Am.  St  Rep.  209;  Lewis  Moore. 
24  Ontario  App.  393;  Ulms  Machlln.  63 
S..a  6.  80  a  n.  686;  Fowlkes  v.  Wagoner 
(Tenn.  Gh.  App.)  46  a  W.  686;  Moore  v. 
Scblndehette.  102  Mich.  612,  61  N.  W.  62. 
supra ;  Thompson  v.  Sanders,  US  Ga.  45 
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One  ground  of  the  demurrer  aet  up  that 
there  cannot  be  a  partial  partition.  Strictly 
speaking,  what  certain  of  the  plaintiffs  are 
entiUed  to  is  to  have  th^r  shares  of  property 
devised  In  the  sixth  Item  delivered  to  them. 
It  Is  not  an  ordinary  case  of  partition  among 
cotenants. '  But  even  there,  In  some  cases, 
one  may  have  an  allotment  set  apart  to  him 
and  leave  the  remainder  to  be  held  in  com- 
mon. But  whether  It  be  called  partition 
or  dlvLsion,  the  right  of  the  plaintiffs  who 
are  of  age  and  snl  Juris  and  have  vested 
indefeasible  Interests  as  to  tlielr  shares  in 
one-seventh  of  the  estate  cannot  be  defeated 
because  there  are  others  who  are  not  In  that 
condition  as  to  their  separate  Interests,  in 
the  absence  of  an  intervMilng  use,  trust  or 
partial  Intestacy  as  to  a  term ;  nor  does  the 
possibility  of  some  child  of  the  testator  dying 
without  issue  furnish  ground  for  wlthholdbg 
the  estate  now  vested. 

[3]  3.  It  was  contended  that  the  ^gbth 
item  of  the  will  was  violative  of  the  rule 
against  perpetuities  and  void  in  toto.  We  are 
not  however,  prepared  to  so  hold.  That  rale 
deals  rather  with  the  vesting  of  an  estate 
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tban  tbB  posQWDement  of  poBsesrion,  tbonSIi 
It  maj  sometlmeB  bare  been  applied  to  delay- 
Ing  possession.  Piof.  Qtaj,  In  dLscnsgtng 
restraints  or  aUenatkm  postponing  posses- 
sion of  a  person  absolntely  entitled  to  prop- 
erty, says:  each  a  direction  to  pay  or 
convey  to  a  legatee  at  a  period  beyond  the 
limit  of  the  rule  against  perpetnltles  was, 
apart  from  the  role,  valid,  It  would  be  bad 
as  violating  the  rule,  and  the  property  could 
never  be  paid  over  or  conveyed ;  but  as  It  is 
Invalid,  apart  from  the  rule,  the  objection  of 
remoteness  does  not  apply  to  it"  Gray, 
Bnle  against  Perpetuities,  |  121.  In  this 
state  effect  Is  given  to  those  llmltatlona 
which  are  not  too  remote.  Civil  Code  1910, 
S  3678.  As  we  have  seen,  there  is  no  trust 
expressly  for  accumnlatlon  but  only  an  ex- 
pression of  a  desire  or  request  to  the  ex  ecu- 
tore  to  keep  the  property  devised  in  the 
sixth  item  undivided  until  the  time  spedfled. 
It  is  therefore  unnecessary  to  discuss  the 
validity  of  trusts  for  accumulation  for  per- 
sons sul  Juris  or  the  extent  to  which  they 
may  be  carried. 

[4]  4.  As  to  the  plaintlfls  who  are  of  age 
and  sul  Juris,  the  action  Is  not  premature. 
It  is  not  a  Joint  suit  In  ejectment,  and  the 
rule  that  all  must  recover  or  none  has  no 
application.  A  partition  so  as  to  give  all  of 
the  remaindermen,  whether  vested  or  contin- 
gent, allotments  cannot  now  be  had ;  nor 
can  the  plaintiffs  who  are  minors  now  re- 
cover. But  the  plaintiffs  who  are  of  age  and 
snl  Juris  and  have  vested  Indefeasible  estates 
are  entitled,  under  the  allegations  of  the  pe- 
tition, to  their  shares  of  the  estate  devised 
under  Item  6. 

The  allegation  that  the  plaintlfls  are  ten- 
ants in  coounon  with  the  executors  and  en- 
titled to  partition  on  that  bads  should  have 
been  stricken;  but  it  did  not  require  the  dis- 
missal of  the  entire  case.  The  allegations 
as  to  the  hostile  attitude  of  the  executors 
and .  the  Inability  of  the  plaintiffs  to  ascer- 
tain what  constituted  the  residuum  were 
snffident  to  withstand  the  demurrer.  There 
was  no  merit  In  the  ground  as  to  not  specify- 
ing the  interest  of  each  legatee.  Under  the 
allegations,  we  think  that  all  of  the  parties 
in  Interest  should  have  been  made  parties  to 
the  case. 

[i]  B.  Inasnnich  as  the  court  nurtained  the 
donnrrer  on  all  of  the  grounds,  we  think  he 
erred  as  to  the  real  substance  of  the  case; 
and  w»  reverse  the  judgmmt  and  direct  that 
the  allegations  as  to  the  plaintiffs  and  the 
ezecnton  beHng  tenants  in  common  be  stride* 
en  from  the  petition,  and  Chat  the  court  allow 
a  nasonable  opportoUltsr  for  the  plaintiffs 
to  make  necessary  parties,  as  herein  Indicate 
ed,  before  dismissing  the  action  for  want 
thereof. 

Judgment  reversed,  with  direction.  All  the 
Justices  concar,  except  ATKIK80N,  J^  dis- 
senting. 


OM  Qs.  OS) 

HABDWIOK  V.  0IT7  OT  DAI/TON. 
(Supreme  Court  of  (Georgia.   Sept.  28,  1013 ) 
{BvUabua  by  th»  CosrCj 

1.  MtTNKnPAi.  GoBPOunons  (|  6M*>— Stbxet 

iMPBOVmXIfTB  —  AflSBBBHEXT  —  COLLEC- 
TION—AmOAVIT  OS  ILLEOALITT. 

Where  an  affidavit  of  illegality  is  filed,  by 
an  owner  of  property  abutting  on  a  street,  to 
an  executlcai  issnsd  by  the  city  council  of  Dal- 
ton  according  to  statute  for  the  grading,  pav- 
ing, aod  Improvement  of  certain  streets  within 
that  dty,  which  by  necessary  implication  ad- 
mits that  some  amount  is  due  on  the  execu- 
tion, wtdch  is  not  paid  to  the  levying  officer 
as  required  by  the  act  of  1911  (Acts  1911,  p- 
1097  et  aeq.),  such  affidavit  Is  subject  to  gen- 
eral demurrer. 

(a)  An  affidavit  of  illegality,  which  alleges 
that  "the  aoiount  of  the  execution  is  exces- 
sive," admits  by  necessary  implication  that 
some  amount  not  excessive,  Included  therein, 
is  due. 

(b)  In  such  a  case,  before  an  affidavit  of  ille- 
gality will  be  received,  the  amount  admitted  to 
be  due  mnst  be  paid  to  the  levying  officer. 

(c)  An  allegation  in  an  affidavit  of  illegality 
that  there  has  been  "Included"  In  the  amount 
for  which  the  execudon  has  Issued  certain 
sums  alleged  to  be  illegsl  necessarily  Implies 
that  some  amount  included  which  Is  not  illegal 
is  due;  and  accordini^  such  affidavit  will  not 
be  received  nntU  the  amount  admitted  to  be 
due  Is  paid. 

[Ed.  Note.— For  other  cases,  see  Haulelpal 
Corporations,  Cent  Dig.  ||  12S&-m4;  Dec 
Dig.  i  544."] 

(AddiUcn^  SylUbut  by  Bditoriat  Btaff.) 

2.  MlTNIOIFAL  COBFOEATIONB  ({  544*)— STBEBT 

Impbovbhent»— Neckssitt. 

An  affidavit  of  illegality  in  a  proceeding, 
to  coUect  a  street  improvement  assessfbent,  al- 
leging that  plaintiff's  property  had  been  already 
provided  with  proper  curbing  and  that  no  as- 
sessment could  therefore  be  levied  against  him 
for  recurbing  the  street,  was  unavailable,  ^ce 
the  necessity  of  an  improvement  is  Tiitbin  tbe 
discretion  of  the  municipal  anthorltieB,  and  the 
exercise  thereof  will  not  be  disturbed,  unless 
abused. 

[Ed.  Note.— For  other  cases,  see  Municipal 

Corporations,  Cent  Dig.  H  12S6-1264:  Dec. 
Dig.  I  644.*] 

Brror  from  Sgperioi  Court,  Whitfield  Coun- 
ty; A.  W.  FttSb  JUdgb 

Action  by  tJie  C^t7  of  I^lton  againat  F.  T. 
Hardwlck.  Judgment  for  plaintlfls  and  de- 
fendant brings  error.  Affirmed. 

F.  K.  MpCatchen.  C.  D.  UcCutchen.  Julian 
McGamy,  and  Sam.  P.  Maddox,  all  of  Dalten, 
for  plalntlfl  in  error.  W.  C  Martin,  M.  C. 
Tarver,  and  W.  E.  Mann,  all  of  Dalton,  for 
defendant  in  error. 

HILL,  J.  The  act  of  the  Legislature  ot 
WIO  (Acts  1910,  p.  076  et  seQ.)  authorized  the 
dty  of  Dalton  to  have  certain  ot  its  streets 
graded,  paved,  and  otherwise  improved,  and 
to  assess  one-third  of  the  cost  ot  swdi  im- 
provements ag^st  eaciL  owner  of  abutting 
property.  l%e  act  also  provided  bow  tbe 
cost  of  such  Improvements  could  be  enforced 
by  execution.  By  an  act  of  the  Legtslature 
approved  July  19,  1911  (Acts  1911,  p.  1097  et 
seq.),  the  right  to  ffle  an  affidavit  of  illegality 
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to  such  execatlons  Issued  under  the  act  ot 
1910  was  pioTlded  for.  During  the  latter 
part  of  the  year  1910,  «nd  the  early  part  of 
the  year  1911,  certain  streets  of  the  dty  of 
Dalton  were  Improved  In  pursuance  of  the  act 
of  1910 ;  and  assessment  rolls  were  made  np 
by  the  dty  council,  apportioning  the  coat  of 
the  street  work  between  the  property  own- 
era  The  plaintiff  in  error,  F.  T.  Hardwick, 
declined  to  pay  his  assessment,  and  execution 
was  Issued  against  him  in  conformity  to  the 
act  of  1910,  and  was  levied  by  the  city  mar- 
shal on  certain  lots  of  land  located  on  one  of 
the  streets  improved.  To  this  levy  the  plaln- 
tiif  filed  an  affidavit  of  illegality  of  the  exe- 
cution. General  aud  special  demurrers  to  the 
affidavit  were  filed  by  the  dty.  The  court 
below  sustained  the  demurrer,  and  dismissed 
the  affidavit,  and  the  plaintiff  excepted. 

There  are  numerous  grounds  of  the  demur- 
rer, bat  we  shall  consider  only  the  graeral 
ground,  which  we  think  was  suffldent  to 
authorize  the  court  below  to  sustain  it  and 
dismiss  the  affidavit  of  illegality.  The  exe- 
cution on  Its  face  shows  that  the  amount  of 
the  plaintiff's  assessment  for  grading,  paving, 
couBtmcting,  and  otherwise  Improving  Craw- 
ford street,  on  which  plaintiff  had  abutting 
property,  was  $731.04.  As  to  this  assessment 
for  the  Crawford  street  improvement  there 
are  no  allegations  In  the  affidavit  of  illegality 
which  would  Invalidate  the  assessment  or  the 
execution.  It  Is  alleged  In  the  affidavit  that 
"no  proper  assessment  of  the  costs  of  Im- 
proving Hamilton  street  (on  which  plaintiff 
also  has  property)  has  been  made  by  the  dty 
council  of  Dalton,"  etc,  but  no  such  auc- 
tion is  made  with  reference  to  Crawford 
street  There  is  a  general  allegation  that  the 
execntlon  is  proceeding  Illegally  because 
"said  assessment  Includes  the  cost  of  curb- 
ing in  front  of  petitioner's  property,  v/hea 
the  same  was  already  provided  with  the  same 
or  similar  curbing  for  which  a  charge  is  now 
made."  This  allegation  is  broad  enough  to 
Indude  "the  cost  of  curbing"  Crawford  street, 
but  it  does  not  indude  paving,  constructing, 
and  otherwise  Improving  Crawford  street, 
and  therefore  the  necessary  Implication  is  that 
some  amount  is  due  for  the  work  done  on 
Crawford  street  other  than  curbing.  This 
b^g  true,  the  requirement  prescribed  by  the 
act  of  1011  wonid  apply.  That  act  provides: 
"Should  any  owners  of  abutting  property  or 
public  service  corporatlou  desire  to  contest 
the  amount  of  thdr  assessment  or  the  1^1- 
ity  of  any  proceeding  growing  out  of  or  con* 
nected  with  the  paving,  grading,  constmctinA 
or  otherwise  improving  of  said  streets,  or  any 
portion  thereof,  they  may  do  so  by  filing  with 
the  levying  officer  an  affidavit  of  illegality 
and  stating  therdn  the  cause  of  sach  illegal- 
ity, and  the  amount  admitted  to  be  due, 
which  amount  so  admitted  to  be  due  shall  be 
paid  to  the  levying  officer  before  the  affidavit 
shall  be  received;  and  the  affidavit  shall  be 
returned  to  the  superior  court  ct  Wbitfidd 


county,  there  to  be  tried  and  the  Issue  deter- 
mined as  In  cases  of  illegality,"  etc.  No 
amount  was  paid,  or  tendered,  by  the  plain- 
tiff in  this  case  as  being  due.  ' 

[2]  It  is  aUeged  in  the  affidavit  of  UlegaUty 
that  the  plaintiff's  property  was  already  pro- 
vided with  proper  curbing,  and  hence  an  as- 
sessment could  not  be  levied  against  him  for 
the  purpose  of  recnrblng  the  streets  on  which 
bis  property  was  located.  This  contention  Is 
without  merit  In  the  case  of  Bacon  v.  May- 
or, etc.,  of  Savannah,  105  6a.  62,  31  S.  E.  127, 
it  was  held:  "Questions  touching  the  neces- 
sity for  Improvements  placed  upon  a  street 
and  the  nature  and  terms  of  the  contract 
entered  into  by  the  dty  with  contractors  who 
undertake  the  work,  are  In  the  sound  dis- 
cretion of  the  munidpal  authorities,  and 
their  action  will  not  be  controlled  by  the 
courts,  unless  such  discretion  is  manifestly 
abused."  And  to  the  same  effect  see  Begeo- 
stdn  T.  Atlanta,  98  Ga.  167,  25  8.  E.  428; 
Bnrckhardt  v.  Atlanta,  103  Ga.  302.  30  S.  E. 
32.  There  is  no  alle^tlon  in  the  affidavit 
of  Illegality  In  the  present  case  that  the 
discretion  of  the  mayor  and  council  of  the 
dty  of  Dalton  was  abused  In  ordering  the  im- 
provements made  on  the  streets  in  question, 
or  in  making  the  asaesament  against  ttie  de- 
fendant therefor. 

[1]  The  last  ground  of  the  affidavit  alleges 
that  "the  amount  of  the  execution  is  exces- 
sive." We  think  the  necessary  implication 
from  this  language  is  that  some  amount  Is 
due.  It  Is  true  that  In  the  conduslon  of  the 
affidavit  it  is  alleged  that  "because  of  tbe 
facts  herein  set  out  deponent  insists  that  he 
owes  the  dty  nothing."  But  It  will  be  seen 
from  "the  facts"  set  out  in  the  affidavit  of 
Illegality  that  tbe  only  reference  to  Crawford 
street  Is  as  to  the  recurblng,  which  does  not 
include  the  other  improvements  made  on  that 
street  It  necessarily  follows  that  something 
must  be  due  for  those  Improvements,  tbe 
amount  of  which  not  having  beea  paid  u 
required  by  the  act  of  1911,  or  tenda«d,  the 
Illegatlty  Is  subject  to  the  genoral  demurrer 
filed  against  it  The  court  did  not  err  In  sus- 
taining the  general  demurrer,  and,  i^iardless 
of  the  grounds  of  ^)eclal  demurrer,  the  dl» 
missal  of  thB  case  was  prc^r. 

Judgment  affirmed.  AU  the  JuitlcM  eut- 
cor. 

(U0OI.M) 

WALLACE  V.  CPTT  OF  ATLANTA. 
(Supreme  Court  of  Georgia.  Oet.  2,  1B13.) 

(BvOabua  &y  th«  OOurt.) 

1.  MuirioiPAi.  GoBPoBATXOHS  (i  260*)— Few* 
BBS— Rep  A  VINO  Sidewalks. 

The  dty  of  Atlanta  issued  agalnBt  Wal- 
lace an  execution  for  the  coat  of  repaving  i 
sidewalk  upon  wblch  abutted  property  owned 
by  him.  This  execntlon  was  levied  upon  Ut 
property,  and  he  Sled  an  affidavit  of  UleKalltr<  ~ 
which,  opon  the  trial,  was  dismissed  on  demoi- 
rer.    Btid,  the  mayor  and..general  coandl  of 
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the  cit7  of  Atlanta,  have,  under  its  charter, 
power  and  anthority  to  order  such  pavetoents 
or  dLdewalks  laid  as  they  deem  proper  (Code 
of  Atlanta  1910,  g  340,  p.'359);  and  the  power 
to  pare  includes  the  power  to  repave  when  the 
■idewalk  becomea  lo  mnch  worn  or  defocti'ra 
BB  to  be  no  longer  usefnL     -  ' 

[Ed.  Note.— For  other  casei,  cee  Mnnidpal 
Corporations,  Cent  Dig.  ff  T18-724,  7S8;  Dee. 
Dig.  i  269  •] 

2.  Municipal  Cobfobationb  (|  292*)— Re- 

PAVING  SiDBWALKS— Petition. 

The  provision  in  section  346,  par.  3,  of  the 
Code  of  the  City  of  Atlanta,  touching  a  peti- 
tion in  writing  by  the  owners  of  at  least  one- 
half  of  the  real  estate  abutting  on  the  street, 
providing  that  such  petition  shsll  have  the  ap- 
proval of  the  chief  of  construction,  has  no  ref- 
erence, and  is  not  a  prerequisite,  to  the  exer- 
cise of  the  power  to  order  a  repavement  of  the 
sidewalk.  See  act  approved  September  3,  1881 
(Acts  1880-81.  p.  359),  being  an  act  to  amend 
the  charter  of  the  city  of  Atlanta. 

[Ed.  Note.— For  other  oases,  see  Mnnidpal 
Corporations.  Cent.  Dig.  K  768-772;  Da&  Ing. 

8.  UUHZCIPAL  GOSFOBATIONS  <|  294*)  —  BE- 
PATinO  SiDSWAUCS— PUBUCATXON  OF  NO- 
TICE. 

Nor  do  the  provisionB  for  the  publication 
of  notice,  in  section  847  of  the  Code  of  the 
dXs  of  Atlanta  of  1910.  having  referent  to 
acnon  taken  or  proposed  to  be  taken  by  the 
city  authorities  in  regard  to  the  repavement 
of  the  iddewalk;  but  these  are  applicable  to 
caaea  in  which  it  is  necesaary  that  tiie  owners 
of  at  leaat  one-half  the  real  estate  abutting 
on  the  street  to  be  paved  file  a  petition. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  H  77&-788,  791;  Dec. 
Dig.  S  294.*] 

4.  Execution  ({  167*)— AmDATtt  of  lu^- 

GALITT— SUFPICIENOT. 

The  remaining  ground  of  the  affidavit  of 
illegality,  in  which  the  affiant  seeks  to  show 
that  the  action  of  the  city  council  in  ordering 
the  laying  of  the  pavement  for  which  the  as- 
sessment was  made  was  arbitrary  and  fraudu- 
lent, is  not  sufficient  for  that  purpose.  The 
statement  that  "deponent  alleges  that  he  Is  ad- 
vised and  believes,  and  so  charges  the  fact 
to  be,  that  the  redtals  in  said  ordinance  where- 
nnder  said  asaeasment  is  made,  to  the  effect 
^at  'the  paving  originally  laid  is  worn  oat  to 
that  extent  that  It  is  no  longer  useful  as  a  good 
pavement,'  are  false  and  fraadulent,  and  were 
so  known  to  be  by  the  members  of  the  general 
coundl  intrododng  said  ordinance,  and  that 
the  mayor  and  ouer  members  of  the  general 
coundl  wefe  deceived  and  misled  Into  adopt- 
ing said  ordinance  by  the  aforesaid  false  and 
fraudulent  representations  of  the  members  so 
introdudng  the  same,"  does  not  amount  to  a 
saffidently  direct  and  affirmative  allegation  that 
the  eonndl  Itself  took  fraudulent  action  in  the 
matter;  and  therefore  this  ground  faUed  to 
raise  an  issue  which  the  court  was  bound  to 
submit  to  a  jury. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  H  488,  489;  Dea  Dig.  |  167.*] 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T.  PendleUm,  Judga 

Ohas.  B.  Wallace  filed  an  affidavit  of  11- 
l^aUty  to  an  execution  leaued  by  tbe  City 
of  Atlanta  against  his  xvropertr  for  tlie  cost 
o<  repaTing  a  sidewalk.  From  a  Judgment 
dlsmlsslttK  tbe  affidavit,  be  brings  error.  Af- 
firmed. 


J.  D.  B^lpatrlck  and  Holbrook  ft  Corbett, 
all  of  Atlanta,  for  plalntlCT  In  nror.  J.  Lk 
Mayson  and  W.  D.  Mils,  Jr.,  botb  of  At- 
lanta, for  defttidant  In  error. 


BECK,  J.  Judgment  affirmed. 
Justices  concur. 


All  tbe 


(UO  Oa.  660) 

ATLANTA  &  a  BY.  CO.  T.  CABOUNA 

POBTLAND  CEMENT  GO.  et  aL 
(Supreme  Court  of  Georgia.   Oct  2,  1918.) 

fByUahut  hv  the  Court.) 

1.  gobpokations  (§  558 •)— appointment  of 
Beceiveb— Pebsons  Entitled  to  Apply. 

Three  general  creditors,  holding  small 
claims  against  an  electric  interurban  railway 
company,  without  lien  upon  the  property,  or 
interest  therein,  or  claim  thereto,  have  no  right 
to  have  a  receiver  appointed,  by  alleging  in- 
solvency on  the  part  of  the  company,  and  in- 
ability to  complete  the  building  of  the  road,  and 
to  carry  out  the  enterprise  for  which  it  was 
organized.  Dodge  v,  Pyrolusite  Manganese 
Co.,  69  Ga.  665;  Scott  v.  Jones,  74  Ga.  762 
(4);  Guilmartin  v.  Middle  Ga„  eta,  Ry.  Co., 
101  Ga.  565,  29  8.  E.  189;  McKensiie  v.  Thom- 
as, 118  Ga.  728  (6).  736, 46  S.  E  610;  Bamea- 
ville  Mfg.  Go.  V.  Scho&eld  Co.,  118  Ga.  664,  46 
8.  E.  455;  Virginia-Carolina  Chemical  Ga  v. 
Provident  etc.,  Ins.  Co.,  126  Ga.  60,  54  S.  S. 
929 ;  Spence  v.  SoIomoQB  Co.,  126  Ga.  81,  68 
S.  E.  463 ;  Giv.  Code  1910,  1  6495. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  8§  2219-2226 ;  Dec.  Dig.  S  566.*] 

2.  PaBTIEB  (i  47*)— COBPOBATIOHB  (5  657')—  ' 

Receivebs—Inteevention— Rights  op  Ih- 

tebvenebs. 

Interrenera  take  the  case  as  they  find  it. 
Charleston,  etc.,  Go.  v.  Pope.  122  Ga.  577,  50 
S.  B.  374;  Seaboard  Air  Line  Ry.  v.  Knicker- 
bocker Trust  Co.,  126  Ga.  463,  64  S.  E.  138 ; 
McCaskiU  v.  Bower,  126  Ga.  341,  343,  64  8. 
E  942 ;  BooUi  V.  State,  181  Ga.  760  (4),  760, 
63  S.  E.  602.  The  filing  of  an  intervention  by 
two  attomejrs,  wbo  claimed  that  the  defendant 
owed  them  attorney's  fees,  which  were  to  be 
paid  from  the  proceeds  of  tbe  sale  of  bonds  is- 
sued by  the  company,  or  from  the  proceeds  of 
other  property,  or  from  other  funds,  not  alleg- 
ing that  there  were  any  such  funds  arising  from 
the  sale  of  bonds,  or  showing  that  they  had  any 
interest  therein,  did  not  save  the  petition  m. 
the  original  creditors  from  being  demurrable, 
and  was  itself  demurrable. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  I  74 ;  Dec  Dig.  8  47  ;•  Corporations, 
Cent  Dig.  H  2227.  2^2280-2286;  l5ee.  Dig. 

I  e67.*i 

3.  COBPOBATIONS  ({  667*>— BSOBXVXBB— AFPU- 
CATION  FOB  APPOINTHEHT— FlUNO  OF  IV- 

tebvbntion— Effect. 

Neither  did  the  filing  of  an  intervention  by 
several  Individual  bondholders,  who  showed  no 
reason  why  they  had  a  right  to  proceed  other- 
wise than  through  the  trustees,  to  whom  mort- 
gages were  given  to  secure  the  payment  of  the 
bonds,  anfflce  to  save  the  original  petition  from 
demurrer;  and  such  intervention  was  Itself  de- 
murrable. 

[Ed.  Note.— For  other  cases,  see  Corporations 
Gent.  Dig.  \%  2227,  2228,  2230-2236;  Dec.  Dig! 
}  557.*1 

4.  GOBPOBATIONB   ({  567*)— APPOINnOHT  OF 
BECEIVEE—DEinTBBEB- AnSWEB. 

The  trustees  of  the  bondholders  were  made 
parties  defendant  to  the  petition.  They  filed  an 
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answer,  in  which  they  stated  that  for  want  of 
LoformatioDL  they  were  unable  to  admit  or  deny 
the  sabBtantial  allesations  made  by  the  Petition. 
They  alleged,  on  information  and  belief  that 
an  execution  had  been  levied  on  the  faraitare 
and  other  property  contained  in  the  office  of 
the  company,  and  it  had  been  closed ;  that  auit 
bad  been  brooght  against  it  by  the  holder  of  a 
note  for  910,000;  that  in  order  to  acq  aire  a 
continuous  right  of  way  for  ita  railway,  in  cer- 
tain instances,  condemnation  proceedings  had 
been  taken  and  assessment  of  damages  had  been 
made,  but  that  the  amoants  assesBed  bad  not 
been  paid  by  the  company,  and  title  had  not 
been  acquired;  and  that  taxes  were  dne  and 
had  not  been  paid.  They  averred  that  their 
only  interest  was  that  the  property  and  fran- 
chises of  the  company  should  b<e  conserved  for 
the  benefit  of  the  bondholders,  whom  they  rep- 
resented. They  prayed  that  strict  proof  be  made 
of  all  the  allegations  of  the  original  petition  and 
intervention,  that  the  court  make  due  Investi- 
gation of  the  affirmative  allegations  made  in  its 
answer,  and  'If,  in  the  judgment  of  the  court  it 
is  necessary  for  the  best  interests  of  said  bond- 
holders that  receiver  be  appointed,"  that  the 
court  so  direct  The  mortgage  was  not  set  out, 
nor  were  there  any  allegations  appropriate  to 
its  foreclosure.  Eeld,  that  the  filing  of  this  an- 
swer fumished  no  reason  against  the  sustaining 
of  the  demurrer  filed  by  the  corporation  to  the 
original  petition  and  the  interventions. 

[Ed.  Note.— For  other  caaes,  see  Gorpprationa, 
Cent.  Dig.  H  2228.  2286^i236;  Dec.  Dig. 
I  667.*] 

IQrroT  from  Superior  Court,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Jadge. 

Action  by  the  Carolina  Portland  Cement 
Company  and  others  against  the  Atlanta  & 
'  Carolina  Railway  Company.  Judgment  for 
Idalntiffa,  and  defendant  brings  error.  Be- 
versed. 

Simmons  ft  Simmons,  of  Atlanta,  for  idaln- 
tUt  In  errw,  Bvins  &  Spence,  Slaton  ft  Phil- 
lips, B.  T.  Carter,  and  Bobt  a  ft  Philip  H. 
Alston,  all  of  Atlanta,  tn  d^endants  In 
error. 

FISH,  a  J.  Jndsmoit  rerersed.  All  the 
Justices  concur. 

a«  Oa.  a66) 

LOUISYimi  ft  K.  R.  CO.  T.  HBNDBRSON 
etaL 

(Supreme  Court  of  Georgia.   Oct.  2,  1913.) 

(ByUabiu  hy  the  Court.) 
Niw  Tbial  (i  68*)— Obounds— Veboiot  Not 

SUFFOBTBD  BT  EVIDENCE. 

The  action  was  brought  by  two  plaintiffs 
against  a  railroad  company  to  recover  damages 
for  the  burning,  by  the  alleged  negligence  of  the 
defendant,  of  certain  property  which  it  was 
claimed  belonged  Jointly  to  the  plaintiffs.  The 
verdict  for  the  plaintiffs,  which  was  for  the  full 
amount  sued  for,  was  not  suthoriied  by  the  evi- 
deoce,  because  joint  ownership  as  to  mudi  of 
the  property  was  not  proved. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SI  135-140 ;  Dec  Dig.  8  6&*] 

Error  from  Superior  Court;  Bartow  Coun- 
ty; A.  W.  Flte.  Judge. 

Suit  by  John  Henderson  and  another 
against  the  Louisville  ft  Nashville  Railroad 


Company.  Judgment  for  plalntUb^  and  d»- 
f endant  brings  oror.  Rerersed. 

D.  W.  Blair,  of  Marietta,  and  Meet  ft  Neel. 
of  Cartersville,  for  plaintiff  in  ems.  Geo. 
H.  Aubrey  and  Jno.  T.  Norrla,  both  <tf  Gai^ 
tersvlUe,  for  defendants  in  error. 

FISH,  a  J.  John  Henderson  and  Frank 
Henderson  brought  a  Joint  action  against 
the  Louisville  &  Nashville  Railroad  Com- 
pany to  recover  damages  sustained  by  reason 
of  the  burning  of  a  bam  belonging  to  the 
plaintiffs,  and  certain  live  stock  and  other 
personal^  also  owned  by  them  and  In  the 
bam  at  the  time  It  was  burned.  The  petition 
alleged  that  the  burning  of  the  bam  and  its 
contents  was  caused  by  the  negligence  of  the 
defendant  company  and  Its  agents,  In  and 
about  the  running  of  its  locomotiTe,  by  neg- 
ligently and  carelessly  throwing  out  sparks 
thereform.  The  petition  was  specially  de- 
murred to  on  many  grounds,  all  of  which 
were  sustained,  except  one,  which  was  to 
the  paragraph  of  the  petitiou  which  merely 
sought  to  set  forth  a  portion  of  the  evidence 
upon  which  plaintiffs  relied.  There  was  a 
verdict  for  the  plaintiffs.  The  defendant 
moved  for  a  new  trial,  which  was  refused, 
and  it  excepted.  The  defendant  also  ex- 
cepted to  the  overruling  of  the  one  ground 
of  special  demurrer  to  the  petition.  This 
exception  is  not  of  sufficient  Importance  to 
require  special  notice.  The  motion  for  new 
trial  contains  many  grounds;  but,  as  we  are 
Of  the  opinion  that  the  Judgment  must  be  re- 
versed on  the  general  grounds  that  the  ver* 
diet  was  contrary  to  the  evidence  and  with- 
out evidence  to  sui^rt  it,  we  deem  It  un- 
necessary to  pass  on  fbe  otber  grounds  <d 
the  motion. 

As  noted  above,  the  petition  allied  Joint 
ownership  of  the  bam  in  the  plalntUEB. 
There  was  no  evidence  whatever  to  sustain 
this  allegation.  It  Is  tme  that  the  plalntlfls 
put  In  evidence  two  deeds,  one  of  which  con- 
veyed a  described  half  acre  of  land  to  one  of 
the  plaintiffs.  The  other  deed  conveyed  s  de- 
scribed parcel  of  four  acres  of  land  to  the 
other  plaintiff^  While  it  could  be  legiti- 
mately inferred  from  the  evidence  that  these 
two  parcels  of  land  were  In  the  Tldnlty  of 
the  bam  which  was  bumed,  there  was  no 
evidence  even  tending  to  show  that  it  was 
situate  on  land  Jointly  owned  by  the  plain- 
tiffs, nor.  Indeed,  that  It  was  on  land  owned 
by  either  of  them.  The  verdiet  was  In  a 
round  snm,  and  tiiere  was  considerable  evi- 
dence as  to  the  value  of  the  bam.  It  Is  ap* 
parent  tbat  Its  valuation  entered  into  the 
amount  of  damages  allowed.  iSotwree,  It 
appeared  from  the  evidence  that  much  of  the 
personalty  was  the  individual  property  of  one 
of  the  plaintiffs,  and  the  evidence  as  to 
whether  the  other  plaintiff  owned  an  In- 
terest In  the  other  portions  of  the  property 
bumed  was  quite  vague  and  unsatisfactory. 
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GoteliOy  tiiere  waa  do  erldenee  antborlzing 
B  j(dnt  reooTery  by  tlie  pUlntiflBi  tor  tiie 
valne  of  an  the  propor^  bonied,  and  fbls 
waa  erldently  the  character  of  Terdlct  ren- 
dered In  their  behalf.  Tbaefcne  the  rer- 
dict  was  not  authorised  by  the  evidence,  and 
a  new  trial  ahonld  hare  been  granted. 
^praghtSTlIle  &  Tennllle  R.  Co.  t.  Holmes, 
85  Oa.  668.  11  S.  B.  658;  Bast  Tenn.,  Ta. 
A  Ga.  R.  Co.  T.  Herman.  92  Qa.  884  (3),  885, 
17  S.  E.  344;  Comer  t.  Newman,  95  Oa.  4S4. 
22  S.  E.  634. 

In  view  of  the  ruling  made,  It  la  not  neces- 
sary to  de<dde  the  other  questions  presented 
by  the  record. 

Jndgmrat  reversed.  All  the  Justices  con- 
cur. 

fl40  Ob.  CIS) 

ECHOLS  r.  OREBN. 
(Supreme  Court  of  Georgia.   Oct  4,  1918.) 

1.  QviETtno  Ttm  rt  7*>— CtooD  oir  Titlb— 

FOBOED  DSED. 

A  court  of  equi^  will  cause  to  be  delivered 
up  and  canceled  a  forged  deed,  which  casts  a 
cloud  on  the  title  of  the  true  owuer,  Smidi  t. 
BurroB,  139  Ga.  10.  76  S.  E  362. 

[Ed.  Note.— For  other  caaeB,  Quieting  TlUe, 
Cent  Dig.  g|  14-33 ;  Dec  Dig.  |  7.*] 

2.  HtTSBAND  AND    WiFI  (g  185*)— TbAKS AC- 
TIONS BETWSBZT— BFITOT  op  SBPAKATIOIf. 

The  provision  of  avll  Gods  1910,  I  8009, 
which  declares,  *'No  contract  of  sale  of  a  wife 
as  to  her  separate  estate  with  her  husband  or 
her  trustee  uiall  be  valid,  onless  the  same  is  al- 
lowed by  order  of  the  superior  court  of  the 
county  of  her  domidle,"  makes  no  exception, 
and  applies  to  sales  to  the  wife  of  her  separate 
estate  to  her  hnsbaud  while  they  are  Imng  lu 
a  state  of  sepsration,  as  well  as  while  thcr  are 
living  together. 

{Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |  720 ;  Dec.  Dig.  i  185.*] 

&  HnsBAHD  Ann   Wm   (SS  186,  201*)  — 

GOUBtS  ({  89*)— TBAKaAOnOHS  BnWKEN— 

Appbovai.  bt  Supkbiob  Coukt— Sxabb  I^- 
CISI8— PowEB  or  GouBX  ojr  Bqvxtt— I*aoh- 
ES— Void  Dbbd. 

Under  this  law,  a  sale  by  a  married  woman 
to  her  husband,  without  bdng  allowed  by  an 
order  of  the  superior  court  of  the  county  of  her 
domicile,  is  not  only  voidable,  but  void.  Hood 
V.  Pern,  75  Ga.  810 ;  Fulgham  v.  Pate,,  77  Oa. 
464;  Stonedpher  v.  Kear.  181  Ga.  688.  68  S. 
E.  215,  127  Am.  St.  Rep.  248 ;  Buchannan  v. 
James.  135  Oa.  302,  69  S.  E  54S. 

(a)  These  decisions  have  long  stood,  and  a 
request  to  overrule  them  is  demed. 

(b)  Under  the  doctrine  of  the  cases  cited 
above,  a  deed  by  a  wife  to  her  husband,  execut- 
ed in  pursuance  of  a  sale  of  her  separate  estate 
without  an  order  of  the  court,  cannot  be  con- 
firmed by  a  court  of  equity  as  against  the  wife, 
at  the  instance  of  her  husband,  long  after  the 
miiirfaiy  of  the  deed,  and  ean  amount  to  no  more 
than  a  elond  upon  her  title,  and  may  be  can- 
celed as  such  in  equity  when  it  operatea  to  the 
injury  of  the  wife. 

(c)  The  wife,  continuing  tn  possession  of  the 
land,  will  not  be  chargeable  wiui  laches  in  mov- 
ing  to  cancel  the  deed,  though  aa  many  as  10 
years  have  elapsed  since  its  execution  by  her. 
Smith  V.  Burrus,  supra. 

(d)  A  deed  of  the  character  above  mentioned 


being  void,  Che  wife  wHI  not  be  estopped,  as 
against  the  husband,  from  setting  up  uiat  It  la 
void,  on  account  of  the  circumstances  that  the 
deed,  which  conveys  the  property  to  her  hus- 
band, reserving  a  life  estate  to  herself  was 
executed  while  the  husband  and  wlfs  were  Uv^ 
In^  in  a  state  of  separation,  and  that  abe  re- 
ceived a  consideraUou. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
mie.  Cent  DlCJI  720,  785;  Dec.  Dig.  H  186. 
201^^  Courts,  Omt  Dlf.  »  811,  8£i;  Dec. 
Dig.  I  89.*]  ^  w  — 

4.  PUADINQ  (I  94*)— MXTLTITABIOUBmsa. 

A  petition  In  an  action  in  a  court  of  equl- 

ato  cancel  a  deed  as  a  cloud  upon  title,  which 
eges  that  the  deed  is  void  for  separate  rea- 
sons, namely:  (a)  That  it  is  a  forgenr;  and 
(b)  that  it  represents  a  contract  of  sale  by  a 
wife  of  her  separate  estate  to  her  husband  with- 
out having  been  allowed  by  an  order  of  the  su- 
perior court— will  not  be  dismissed  on  the 
ground  of  multlfariousDess  because  of  the  in- 
consiatency  In  the  grounds  relied  on  for  declar- 
ing the  deed  void.  See  CivU  Code  1010,  H 
5614,  6621.  5460  (2) j  Nail  v.  Mobley,  9  Qa. 
278;  Armstrong  v.  Psnn.  106  Ga.  81  8. 
E.  168;  Cutter  v.  Iowa  Water  Co.  (C.  C.)  96 
Fed.  777. 

[Ed.  Note.— For  other  casM,  see  Fleadbig, 
Cent  Dig.  H  184-187 ;  Dee.  IHr-  I  64.*] 

5.  Equttt  (I  66*)— HirsBAND  and  Win  d 
.  201*)— ATOznANCB  OF  CoimTAHcn— Max- 

ncB— ^  Who  Sokb  Equir'  mm  Do  Bq- 

UITT. 

He  who  would  have  equity  must  do  equity, 
and  give  effect  to  all  equitable  rights  of  the 
other  iwrties  respecting  the  subject-matter  ot 
the  suit  Civil  Code  1910,  (  4621;  Bispham's 
Equity,  I  43,  p.  66.  Accordingly,  a  petition  to 
a  court  of  equibr  to  cancel  a  deied  as  a  cloud 
upon  the  title  of  the  grantor,  on  the  basis  that 
It  was  void  as  representing  a  sale  by  a  wife  of 
her  separate  estate  to  her  husband  for  a  valu- 
able consideratiqu,  without  an  order  of  the  su- 
perior court  of  her  domicile,  when  there  was  no 
offer  to  return  the  consideration  redted  and 
acknowledged  In  the  deed  to  have  been  received, 
is  demurrable.  Campbell  v.  Murray,  62  Oa.  86 
Beach  v.  Lattner,  101  Ga.  357,  28  S.  E  UO 
Booth  V.  Atlanta  Clearine  House  Ass'u,  132 
Oa.  100,  63  S.  E.  907.  The  ruling  here  made 
does  not  conflict  with  the  decisions  in  the  cases 
of  Sbuford  v.  Alexander,  74  Oa.  203,  Oibbs  v. 
Laud,  136  GaC  261,  71  S.  E.  136.  and  Milner 
V.  Yandlvere,  86  Ga.  546,  12  8.  B.  879,  where 
the  petitions  were  aeeking  a  merely  legal  right 
and  in  no  sense  an  equitable  relief. 

(a)  The  judge  committed  error  in  refusing  to 
dismiss  Uuit  part  of  the  petitiou  which  was  at- 
tacked by  the  ground  of  demnzrer  dealt  with  in 
this  note. 

[Ed.  Note.— For  other  casesr  see  Equity,  Cent 
Dig.  if  188-190:  Dec.  Dig.  J  66;*  Husband 
and  Wife,  Cent  Dig.  %  735;  Dec.  Dig.  {  201.*] 

6.  Appbai.  and  Bbb(»  i%  882*)— Review— In- 
vited Ebbob. 

The  plaintiff's  petition  for  cancellation  of 
a  deed  was  based  on  two  grounds :  First,  that 
it  was  a  forgery  ;  and,  second,  that  it  was  made 
by  a  wife  (the  plaintiff's  ward)  to  her  husband 
without  an  order  of  court.  The  defendant  de- 
murred to  the  petition,  and  in  the  preceding 
headnote  it  has  been  held  that  the  last  ground 
asserted  as  a  basis  for  cancellation  should  have 
been  stricken.  The  defendant  also  alleged  tbat 
he  bad  paid  to  his  wife  a  consideration,  includ' 
ing  the  surrender  of  certain  claims  agsJnst  her 
predecessor  in  title,  which  had  since  become 
barred;  and  he  prayed  that  he  have  a  money 
judgment  for  the  amount  thereof  against  thu 
wife,  in  the  event  tbat  a  cancellation  should  be 
obtained.   Held,  tbat  the  defendant  having  sue- 
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ceeded  in  striking  from  the  plaintifTB  petition 
that  part  of  it  which  sottght  cancellation  of  the 
deed  on  the  xroand  that  she  made  ft  without  an 
order  of  the  court,  leavinK  the  petition  solely 
niton  the  theory  that  the  plaintiff  made  no  deed 
to  the  husband.  It  fumisbes  no  ground  for  re- 
versal on  behaif  of  the  defendant  that  the  court 
■truck  from  hia  answer  that  part  of  it  which 
Bought  to  recover  a  judgment  against  the  plain- 
tiff in  case  there  should  be  a  decree  of  cancel- 
lation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  SfSOl-^lO;  Dee.  Dig.  | 
882.T 

7.  DaafUBBEB  Pbofkblt  SuaTAimD. 

Other  grounds  of  demurrer,  both  to  the  pe- 
tition and  answer,  were  without  merit. 

Error  from  Superior  Court,  Oglethorpe 
County ;  D.  W.  Meadow,  Judge. 

Suit  between  J.  W.  Echols  and  J.  Howell 
Green,  as  guardian.  Judgment  for  the  lat- 
ter, and  the  former  brings  error.  Bevetsed 
in  part  and  affirmed  tn  part. 

Sibley  &  McWhorter,  of  Lexington,  and 
Sam'l  H.  Sibley,  of  Union  Point,  for  plain- 
tiff in  error.  Oreen,  Tiiaon  &  McKiDney.  of 
Atlanta,  and  Paul  Brown,  ot  Lexington,  for 
defendant  in  error. 

ATKINSON,  J.  Judgment  rerersed  In 
part,  and  affirmed  In  part  All  the  Jnattces 
concur. 


(UO  Qa.  6S8) 

HANCOCK  r.  BOGDBS,  Sheriff. 
(Snpreme  Court  of  Georgia.   Oct  4,  1918.) 

(SyllalHU  hy  the  Ocurt.) 

1.  CsmiKAL  Law  (S  1001*)— Suspknsion  of 
Sbntbnci:— PowBB  OP  CiTT  ConsT. 

On  February  22,  ISlSLin  the  city  court  of 
Pulaski  county,  Emory  Hancock  eotered  a 
plea  of  gailty  to  a  charge  of  misdemeanor  in 
an  indictment  against  him  for  sach  offense, 
transferred  by  the  superior  court  of  that 
coanty  to  the  dty  conrt.  The. judge  of  the 
city  court  thereupon  passed  the  following  or- 
der: "Sentence  suspended  and  defendant  al- 
lowed to  go  on  hia  own  recognisance,  provid- 
ed he  move  from  Pulaski  county."  On  May  27, 
1918,  Hancock  was  brooght  before  the  city 
court  of  Pulaski  county  apon  the  charge  of 
gambling,  and  demanded  an  indictment  the 
grand  Jury,  tendering  bond  for  hie  appearance, 
while  thus  before  that  court  the  presit^ng  judge 
sentenced  him.  on  the  plea  of  guilty  entered 
on  Fetonaiy  22d,  to  oonflnement  in  the  state 
farm  for  i2  months.  Hancock  subsequently 
sued  out  a  writ  of  habeas  corpus,  on  the 

f ground  that  be  was  illegally  restrained  of  his 
iberty,  because  the  sentence  imposed  on  him 
by  the  city  court  judge  was  void,  for  the  rea- 
son that  tite  dtjf  court  lost  jurisActlon  of  the 
case  upon  the  judge  passing  the  order  indef* 
initely  postponing  the  impositioD  of  the  sen- 
teuce,  and  because  be  was  sentenced  without 
being  caJIed  upon  in  writing  to  show  cause 
why  the  sentence  should  not  be  imposed.  The 
judge  of  the  superior  court,  who  presided  in 
the  habeas  corpus  proceedings,  on  Juue  10, 
1918,  refused  to  discharge  Hancock,  and  re- 
manded him  to  the  custody  of  the  sheriff.  Han- 
cock excepted  to  the  jndfcment.  Held,  that  it 
has  been  held  in  a  number  of  cases  by  this 
court  that  a  Judge  of  the  superior  court  of  this 
state  has  no  authoril?  to  suspend  the  execu- 


tion of  a  sentence  imposed  by  him  tn  a  criminal 
case,  except  as  incidental  to  s  review  of  tb« 
judgment  under  which  the  sentence  was  impos- 
ed. Daniel  v.  Persona,  187  Ga.  826,  74  S.  £. 
260,  and  cases  dted;  Short  v.  Bowling,  138 
Oa.  834,  76  S.  B.  859. 
(a)  The  same  Is  true  as  to  the  Judge  of  a 
court 

[Ed.  Note.— For  other  cases,  see  Crinhul 
Law.  Cent  Dig.  %%  8922,  .8»28-a984:  Dee.  Dig. 
8  106l.*] 

2.  CnuuiTAi.  Itkw  (I  982*)— Zkfositxoii  or 
PuNiBHianr- PowEB  to  SuBranD- Cxn 

CODBT. 

A  trial  judge  has  no  more  authority  to 
indefinitely  suspend  the  imposition  of  the  pun- 
ishment prescribed  by  law  upon  one  who  hat 
been  found  guilty  of  a  crime,  or  has  entered  t 
plea  of  guilty,  than  to  Indefinitely  suspend  At 
execution  of  a  sentence  after  its  Imposition. 
Neal  T.  State.  104  Ga.  509,  80  S.  B.  868,  42  L 
B.  A.  190,  ^  Am.  St  Bep.  176w 

[Ed.  Note. — For  other  cases,  see  Crinusal 
Law,  Cent  Dig.  ||  3877-8879;  Dec  Dig.  I 
982.*] 

3.  Cbihinal  I^w  (tt  982,  989*)— Sbrtchcs- 
Brbohioos  StraFinsxoif— Subseqctiit  Ih- 

FosmoR. 

The  dty  court  Judge  was  not  wiUiont  ju- 
risdiction, by  reason  of  the  order  suspendinj 
BMitence,  to  subseguentlr  impose  the  sentence: 
nor  was  It  necessary  that  a  rule  nisi  should 
have  been  Issued,  calling  upon  the  defendant 
to  show  cause  why  the  sentence  should  not 
have  been  imposed.  See  cases  sbove  dted; 
Fuller  V.  SUte,  100  Miss.  811,  57  SoadL  806, 
89  L.  B.  A.  (N.  8.)  242,  and  eases  there  dted; 
Hoggett  V.  State,  101  Mu.  269,  67  South.  8U; 
12  Cyc  772. 

[Ed.  Note. — For  other  cases,  see  Crimind 
Law,  Cent  Dig.  jg  8877-3879,  3897;  Dec  Dig. 
H  982,  089.*] 

4.  DinzAL  or  Warr  Appbovbd. 

Accordingly  the  judgment  rendered  by  tbt 
Judge  of  the  superior  conrt  on  tlie  habeas- cor^ 
pus  proceedings  is  affirmed. 

Error  from  Superior  Oonrt;  PnlasU  Coun- 
ty;  B.  D.  Graham,  Judge. 

Application  for  writ  of  habeas  corpus  by 
Emory  Hancock  against  J.  B.  Bogers,  Sher- 
iff. From  a  Judgment  denying  the  applica- 
tion, Hancock  brings  error.  Affirmed. 

M.  H.  Boyer,  of  Hawkinsvllle,  for  plaintiff 
in  error.  Marion  Turner  and  W.  Li  &  War- 
ran  Gric^  all  of  Hawklnsrllle^  for  defendant 
In  error. 


FISH,  a  J.  Jndgmwt  afflnned. 
Justices  concur. 


All  Ow 


anf  Ga.  esji 
LOUISVILLE  ft  N.  B.  OO.  t.  KEHP. 
(Supremo  Court  of  Georgia.   Oct  2, 19130 

(Sytlabm      the  Court.) 

1.  COHirEBOB  (I  27*>--Bl[PI.0TBBS'  LlABIUTt 

Act  —  EmplotAs  Enqaocd  in  Intbkstati 

coicubbcb. 

The  uncontradicted  evidence  in  the  case 
shows  that  the  plaintiff,  at  the  time  he  received 
the  injuries  complained  of,  was  engaged  in  in- 
terstate commerce ;  and  the  charge  of  tiie  court 
to  the  jury  upon  this  question  was  not  eiior. 

[Ed.  Note,— For  other  cases,  see  Commerce 
Cent  Dig.  I  25 ;  Dec.  Dig.  f27.«] 


•For  other  oases  sss  lame  topic  sad  section  NTOBBR  la  Deo.  Dig.  a  Am.  DQigKqi^li^. 
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2.  Masteb  ako  Skbtaht  01  266,  278*)— 1»- 
jubies  to  ^ebtaitn-buboxh  ot  psoor— 

EviDEnOE. 

There  was  do  evidence  in  the  case  to  ■iii>' 
port  the  allegationB  of  the  petition  sbowins  neg- 
ligence  upon  the  part  of  the  defendant  niilroad 
company  or  its  emplorto,  and  the  verdict  was 
onaatborised  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  877-008.  054-058,  060- 
960,  971,  072,  977 ;  Dec  Dig.  8S  266,  278.*1 

8.  MASIXB  AKD  SEBTAHT  (I  201*>— OOHUK&CE 
(I  8*}— InSTBtJOTIONS— FXDERAIi  ACT  SUFEB- 

SEDiNe  Statk  Btathtk. 

The  court  erred  in  giving  in  charge  to  the 
JoiT  the  provisions  of  the  state  statute  raising 
a  presumption  against  the  railroad  company 
upon  proof  of  injuries  the  mnniag  of  its  lo- 
comotiTes  or  cars. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant.  Gent  Dig.  K  1133,  1134,  1136-1146 ; 
Dec.  Dig.  I  201  ;*  Oommerce,  Gent.  Dig.  S  6 ; 
Dec  Dig.  I  &*] 

Error  from  Superior  Oourt.  Gordon  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  James  Kemp  against  the  Lou- 
IsvlUe  it  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff  and  defendant  brings  er- 
ror. Bereraed. 

O.  N.  Starr,  of  Calhoun,  Ty^  Peeplea  & 
Jordan,  of  Atlanta,  and  D.  W.  Blair,  of 
Marietta,  for  plaintiff  In  error.  Geo.  F. 
Oober,  of  Atlanta,  for  defendant  In  error. 

BECK,  J.  This  was  an  action  under  fed- 
eral Employers'  Uabllity  Act  April  22,  1008, 
35  Stat  66,  c.  149  (U.  S.  Comp.  St  Supp. 
1911,  p.  1^2),  to  recover  for  personal  in- 
juries sustained  by  the  plaintiff  tbroogh  the 
negligence  of  tlie  defendant  and  the  coem- 
ployfis  of  the  plalntlft.  It  was  alleged  as 
follows:  The  defendant,  the  LonlsvlUe  & 
Naahrllle  Railroad  Company,  a  railroad  cor- 
poration of  the  state  of  Tomessee,  (grates 
a  line  of  railroad  In  Georgia,  In  Tennessee, 
and  In  other  states.  T^e  plaintiff  was  In  the 
•mpli^ment  of  the  defendant  as  a  foreman 
4tf  a  section  of  its  railroad,  and  had  charge 
of  a  force  of  section  hands  and  track  hands 
emplored  by  the  defendant  In  and  upon  that 
eectlan.  His  duty  required  him  to  Inspect 
and  maintain  the  track  and  roadway  upon 
said  section.  On  the  22d  day  of  May,  1909, 
in  pnnuance  of  orders  rec^Ted,  he  started 
over  the  section  to  Inspect  the  track  and 
roadbed,  and  In  earxylng  oat  said  mrder  be 
placed  a  hand  car  upon  the  track,  and  with 
said  hand*  In  his  ciharge  thereon  im>ceeded 
along  the  truk,  preceded  a  flagman  whose 
dnty  it  was  to  give  warning  to  approaching 
trains  (tf  the  proximity  of  the  band  car  and 
to  warn  tSi£  hand  ear  occupants  of  approach- 
ing trains.  When  ttuig  lud  proceeded  some 
distance  along  the  trade,  a  freight  train,  not 
on  Bchednle  tlme^  and  ninning  at  a  hl|^  and 
dangoons  rate  of  speed,  an«oached  the  hand 
car,  and,  without  slackening  speed,  contin- 
ued to  i^tproaeh,  endangering  the  lives  of 
plaintiff  and  the  hands  with  him,  placing 


them  in  au  emergency  calling  for  prompt  ac- 
tion. To  prevent  a  eolllston  the  plaintiff  and 
his  hands  removed  the  car  from  the  track. 
It  was  heavy  and  unwieldy,  and  required  the 
utmost  effort  and  energy  on  the  part  of 
plaintiff  and  the  hands  to  remove  It  In  re- 
moving the  car  the  plaintiff  strained  and 
exerted  himself,  and  was  Injured  by  the  neg- 
ligent handling  of  the  car  by  the  hands  un- 
der him;  they  lifted  the  car  too  much  on 
one  Bide  and  pushed  it  too  far  towards  the 
side  on  which  plaintiff  was,  and  caused  it  to 
turn  over,  thereby  Injuring  him  In  a  manner 
Bpedflcal^  described  In  tbe  petition.  Neg- 
ligence was  <^arged  also  In  that  the  flagman 
who  preceded  the  car  did  not  warn  the 
freight  train  of  the  proximity  of  the  same, 
and  did  not  give  warning  to  those  on  the 
hand  car,  that  the  employes  in  charge  of 
the  freight  train  ran  It  at  a  dangerous  rate 
of  speed,  to  wit,  SO  or  60  miles  an  hour, 
and  that  they  were  negligent  In  running  by 
and  passing  the  flagman,  and  in  not  stopping 
the  train,  seeing  the  proxlml^  of  tbe  hand 
car.  The  freight  train  was  engaged  in  in- 
terstate commerce,  handling  freight  from 
points  in  various  states  to  points  In  this  and 
other  states;  and  the  track  upon  which 
plaintiff  and  the  section  hands  were  woriilng 
was  for  the  passage  of  Interstate  trains  as 
well  as  for  Intrastate  trains. 

[1]  1.  The  evidence  sustained  the  allega- 
tions of  the  petition  to  the  effect  that  at  the 
time  the  plaintiff  received  the  Injuries  com- 
plained of  he  was,  with  a  force  of  hands  In 
his  charge,  In  pursuance  of '  an  order  re- 
ceived from  the  proper  authorities  of  the 
road,  going  over  the  track,  making  an  In- 
spection of  the  entire  roadway  of  his  section, 
roadbed  and  waterways,  that  the  freight 
train,  in'  conseiiuence  of  the  alleged  negli- 
gent running  of  which  he  was  Injured,  was 
engaged  in  Interstate  commerce,  and  that 
the  railway  track  over  which  the  freight 
train  was  b^ng  operated  was  used  in  both 
Interstate  and  Intrastate  commerce.  Conse- 
quently, under  the  ruling  In  the  case  of 
Pedersen  v.  Delaware,  etc.,  Railroad  Co.,  229 
U.  S.  146,  33  Sup.  Ct  648,  67  L.  Ed.  1126.  the 
plaintiff  was  engaged  in  Interstate  eoaunexcB 
at  the  time  of  receiving  the  allied  injuries 
of  which  be  complained. 

[2]  2.  While,  under  the  provisions  of  the 
employers'  liability  act  referred  to  above, 
contributory  negligence  upon  tlie  part  of 
an  injured  employe  does  not  bar  a  recovery, 
before  the  injured  anployS  can  establish  Ua^ 
bility  for  Injuries  suflMed  Iqr  blm  while  on- 
ployed  by  the  carrier  it  ia  neoeasai^  for  him 
to  show  by  his  evidence  that  the  injuries  re- 
ceived resulted  in  whole  or  In  part  from  tbe 
negllgoice  ot  thedefendant  carrier,  its  agentd 
or  employes.  And  after  a  j».reful  examina- 
tion of  tbe  evidence  In  this  case  we  are  of 
the  ot^lon  Ibat  the  evidence  fUIs  to  show 
negligence  chargeable  to  the  defendant  car- 
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rier  or  any  of  Its  employes  or  agents.  The 
allegations  of  negligence  are  not  supported 
by  any  evidence  introduced  on  the  trial.  The 
plaintiff  was  the  only  witness  who  gare  testi- 
mony as  to  the  manner  in  which  he  was  In- 
lared.  His  testimony  shows  that  at  the  time 
of  receiving  the  injury  he  was  going  over 
his  section  of  the  track  npon  a  hand  car, 
with  a  force  of  hands  under  Iilm.  There  had 
been  rain  the  night  before,  and  he  was 
making  an  inspection  of  the  entire  roadway 
of  his  section,  the  roadbed  and  waterways, 
for  the  purpose  of  making  a  report  as  to 
the  condition  of  the  track.  He  had  proceed- 
ed about  a  mile  and  a  half  over  the  road, 
and  on  ai^roachlng  a  carve,  and  being  about 
160  yards  from  it,  he  eesit  forward  a  flagman, 
who,  soon  after  reaching  the  curve,  gave  the 
plaintiff  a  signal  to  remove  the  hand  car. 
There  were  four  employes  on  the  car  besides 
the  plaintiff,  at  the  time  the  signal  was  re- 
ceived. No  train  was  due  under  the  schedule 
at  that  time.  The  plaintiff  testified  that  the 
freight  train  which  they  met  "was  running 
fast,  but  that  was  notliing  unusual.  Freight 
trains  over  there  have  a  fast  schedule;  the 
road  is  comparatively  straight,  and  they  run 
fast  I  knew  they  run  fta-st,  and  learned  it 
the  first  day  I  was  ont  on  Uie  road.  I  had 
been  in  charge  of  that  section  from  the  23d 
of  March  until  the  22d  of  May.  There  was 
nothing  unusual  for  an  extra  train  to  be  run- 
ning over  there;  we  expect  them  at  any 
time ;  In  fact  we  were  on  the  lookout  all  the 
time  for  freight  trains.  Passenger  trains  had 
a  regular  schMule,  and  a  lot  of  freight  had 
a  regular  schedule;  but  a  great  deal  of  the 
freight  handled  on  the  line  was  by  trains  that 
were  run  extra,  or  tiad  no  schedule  at  all, 
so  we  tiad  to  be  on  the  lookout  for  those 
trains  all  the  time.  I  had  to  look  oat  for 
them;  they  did  not  look  out  tor  me.  In  fact 
everything  on  the  road  had  the  right  of  way 
over  my  lever  car;  and  it  was  having  that 
In  mind  that  caused  me  to  send  forward  this 
flagman.  I  did  not  know  what  was  around 
the  curva  I  did  not  know  what  minute  one 
of  these  great  big  engines  woold  hop  aronnd 
there,  coming  steaming  aronnd  there.  I  sent 
the  flagman  because  I  knew  the  engineer 
wasn't  on  lookout  for  me;  they  don't  look 
out  for  nothing,  horses,  men,  or  nothing; 
If  a  rail  was  out,  they  might  look  out  for 
the  track.  In  sending  out  a  flag  I  was  doing 
what  the  company  required  me  to  do — look 
out  for  trains  and  flag  around  all  curves. 
As  far  as  I  know,  Mr.  Gravett  [the  flagman 
sent  ahead]  gave  me  a  signal  Just  as  soon 
as  he  discovered  a  freight  train  was  coming." 
The  plaintiff  further  testlQed  that  when  he 
received  the  signal  to  remove  his  car  from  the 
track,  the  ear  being  loaded  heavily,  he  Jump- 
ed off  to  assist  the  men  In  removing  the  car ; 
that  when  the  gang  was  small  he  was  expect- 
ed to  take  hold  and        the  men ;  "It  was 


part  of  my  Ouij  to  do  UulV  The  bank  wu 
very  steep,  sleek  and  rough;  and  he  slipped 
and  fell,  and  the  car  came  over  on  him,  and 
he  became  unconscious,  remembering  noth- 
ing fnrther.  When  he  slipped  and  f^Il  be 
was  trying  to  get  the  car  off — "easing  down 
the  bank  with  the  car."  The  car  went  to  the 
bottom  of  the  ditch.  The  plaintiff  did  not 
remember  how  far  that  was  from  the  track. 
The  ditch  was  something  like  3^  feet  deep. 
The  train  was  coming  before  they  took  the 
car  off;  he  saw  the  smoke  of  it,  conld  not 
tell  at  what  rate  of  speed  it  was  nuudnft 
but  it  was  running  pretty  fast 

In  all  of  the  plaintiff's  testimony  there  is 
no  evidence  to  show  any  negligence  whatever 
upon  the  part  of  the  employes  who  were 
operating  the  fre^t  train,  nor  npon  the 
part  of  the  employes  who  were  engaged  with 
him  in  removing  the  hand  car.  There  Is  no 
suggestion  in  the  evidence  that  the  freight 
train  ran  at  a  too  high  rate  of  speed,  or 
that  there  was  not  time  to  remove  the  car 
safely  from  the  track,  or  that  any  one  of  the 
section  hands  whom  the  plaintiff  wrb  as- 
sisting in  the  removal  of  the  hand  car  from 
the  trade  was  n^llgei^  In  any  respect  what- 
ever. The  injuries  he  received  were  the 
result  of  an  accident,  pure  and  simple,  in  no 
way  brought  about  by  negligence  npon  the 
part  of  others.  And  the  defendant  railroad 
company,  as  it  appears  from  this  evidence^ 
being  free  from  all  negligence^  was  tree  fn»n 
liability. 

[3]  3.  The  plaintiff  has  based  his  rl^t 
of  action  upon  the  provisions  of  the  federal 
act  referred  to  above;  and  the  rights  of  the 
plaintiff  and  the  liability  of  the  defendant  are 
to  be  determined  by  that  act  and  under  the 
constrnction  of  its  terms.  So  far  as  the 
subject-matter  of  this  suit  Is  concerned,  the 
act  of  Congress  supersedes  the  legislation  of 
the  state,  which  would  liave  covered  the  sub- 
ject in  the  absence  of  federal  legislation; 
and,  while  the  case  was  tried  in  the  state 
court,  it  is  to  be  tried  under  the  provisions 
Df  tiie  federal  statute.  That  being  true, 
apart  from  any  consideration  as  to  the  cor- 
rectness of  the  charge  in  Itself,  the  court 
should  not  have  charged  the  proristons  of  the 
state  statute,  which  raises  a  presumption  In 
certain  cases  against  a  railroad  company  upon 
proof  of  injai7  by  the  running  at  ita  locomo- 
tives or  cars. 

In  view  of  the  mling  which  we  have  made 
In  the  second  division  of  this  opinion,  revers- 
ing the  Judgment  of  the  court  below  upon  the 
ground  that  the  verdict  was  without  evidence 
to  support  It,  thereby  disposing  of  the  case 
upon  its  merits,  we  do  not  think  it  necessary 
to  discnss  certain  portions  of  the  charge 
which  the  plaintiff  In  error  contends  in  Ita 
motion  for  a  new  trial  were  erroneons. 

Judgmrat  reversed.  All  the  JnstioM  oon* 
ear. 
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MOUOHON  r.  MASTEBSON. 
(Sa^wM  Gonrt  of  Gmx^    Oct  14,  1918.) 

L  HoBTOAGEs  (I  427*>— FoBSOLosTnuB— Psn- 

noN — SumOIBNOT  as  AQAZNBT  DCICUBBKB. 

In  1876  a  mortgage  was  giTeu  by  a  man 
and  bis  wife  apon  certain  land  belonging  to 
Um,  and  which  had  been  net  apart  aa  a  bom«- 
atead  under  the  Constitution  of  1868.  A  pro- 
ceeding to  foreclose  It  was  begun  in  1876.  The 
husband  and  wife  interposed  pleas,  setting  np 
tbe  existence  of  tlie  homestead,  and  that  the 
drt)t  was  not  aneh  u  eonM  subject  It.  This 
court  beld  that  sach  a  plea  waa  not  demnrrable. 
The  proceeding  waa  diamisBed.  In  1900  tbe 
hosband  died,  and  in  1908  the  wife  died,  tbaa 
terminating  tiie  homestead  right  In  1910  a 
son  of  tbe  mortgagee  filed  a  petition  against 
tbe  administrator  of  the  fansliand,  alleging  that 
the  latter  bad  sold  the  land,  and  that  the  lien 
of  the  mortgage  bad  been  transferred  to  the 
fund;  that  the  mortgagee  died,  leaving  a  sol- 
vent estate  and  oulr  two  hetra ;  that  the  plaln- 
tiif  was  appointed  administrator,  and  adminis- 
tered the  estate;  that  the  sister  of  the  plain- 
tiff, who  waa  the  other  heir,  died  intestate, 
leaving  her  hosband  as  ber  sole  heir,  and  be 
took  poaaeaatoit  <tf  her  estate  without  admlnls- 
tmtion;  that  the  plaintiff  setfled  with  him  in 
foil  as  to  her  interest  In  the  estate  of  the  mort- 
gagee, and  took  an  assignment  from  him  of  all 
interest  he  might  hare  in  any  claim  or  debt  doe 
to  'the  mortgagee's  eatate ;  and  Aat  the  plaln- 
tiC  was  discharged  aa  administrator.  He  al- 
lured tliat  be  had  iMtti  the  legal  and  equitable 
title  to  the  mortgage,  and  prayed  a  decree  set- 
ting ap  bis  lien,  determining  the  amount  there- 
of for  judgment  against  tbe  administrator,  and 
for  general  relief.  HM,  that  the  petition  was 
not  demurrable  on  the  ground  that  it  was  not 
brought  by  an  administrator  of  tbe  mortgagee, 
or  on  the  ground  that  a  personal  representative 
of  the  deceased  sister  of  tbe  plaintiff  waa  a 
necesaary  party,  or  that  tbe  husband  of  the 
deceased  suter  should  have  been  joined  as  a 
party  plaintiff. 

(a)  The  mortgage  vraa  not  merely  w<m  the 
houMStead  right  or  "estate,"  but  on  the  land, 
and  the  original  proceeding  to  foredoae  it  was 
also  against  the  land. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  11  1269,  1272-1287;  Dec.  l5ig.  { 
427.*1 

2.  MOBTOAGBS     (fl     458*)  —  FOBBCLOSTTBI  — 
PlKADING — GTTBB  BT  AlCEVDlCXNT. 

Special  demurrers  based  on  tbe  ground  that 
so  copy  of  tbe  mortgage  or  of  tbe  record  in 
the  former  litigation  was  attached  to  the  peti- 
tion were  sufficiently  met  by  amendment. 

[E>d.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  a  1339-1342 ;  Dec.  Dig.  {  468*] 

8.  HOHESTBAD    (S    116*)— MoBTOAei— AOnON 
TO  FOBECLOSB— IinOTATIOn. 

Under  the  facts  stated  In  the  first  headnote 
the  present  proceeding  waa  not  demurrable  on 
the  ground  that  it  was  barred  by  the  statute  of 
limitations. 

[Ed.  Note.— For  other  caaea,  aee  Homestead, 
Cent  Dig.  H  188,  184,  186-180;   Dca  Dlg.l 

lie.*] 

4.   ICXECUTOBS  AITD  AdU IITIBTBAT0B8  (8  402*)— 

Saix  or  Pbopkbtt  —  Pbooeeds  —  Right  of 

HoaSOAOBB. 

Under  such  facts  tbe  plaintiff  could  pro- 
ceed to  assert  his  equitable  right  to  have  the 
mortgage  paid  out  of  the  proceeds  of  the  ad- 
ministrators sale. 

(a)  He  wonld  not  be  entitled  to  a  judgment 


or  decree  In  excess  of  audi  proceeds,  and  b!s 
dalm  would  be  SQbJect  to  proper  defenaea. 

[Ed.  Note.— For  other  cases,  aee  Executors 
and  AdminlBtraton,  Cent  Dig.  I  1608;  Dec. 
Dig.  I  402.*] 

S.  MOBIOAOBS   Q  417*)— FOBBOLOBVEB— PAB- 

The  other  grounds  of  tbe  demurrer  were 
without  merit 

(a)  Under  the  apecial  facts  of  this  case,  aa 
allied  by  the  plaintiff,  he  could  proceed  for 
the  purpose  of  having  the  mortgage  neid  by  him 
aatiafied  from  tbe  proceeds  of  tbe  aale  of  the 
mortgaged  land,  which  bad  been  aold  at  admin- 
istrators aale  by  the  administrator  of  the  mort- 
gagor, and  it  was  not  necessary  to  have  a  sec- 
ond administration  upon  tbe  estate  of  the 
mortgagee. 

[Ed.  Note.— For  other  Cases,  see  Mortgages, 
Cent  Dig.  iS  1227-1236 ;  Dea  Dig.  {  417.*] 

Error  from  Superior  Court,  Jones  County ; 
Jaa.  B.  Park,  Judge. 

Action  by  Wallace  MestersoD  against  L.  J. 
Mougfaon,  administrator.  Judgment  for  plaln- 
tUC,  and  defendant  brings  etrox.  Affirmed. 

HardMoan,  Jones,  Park  ft  J<duutoD»  ot 
Macon,  for  plaintiff  In  error.  Sam'l  H.  Wb- 
ley,  of  Union  Point,  and  J<dui8on  ft  Johnson, 
tO.  Gray,  Cor  defaadant  In  error. 

LUMPKIN.  J.  [1]  1-  The  main  facta  are 
stated  in  the  first  headnote  Other  facts  will 
be  atatedaa  necessary.  TbemoitgaceslTaiby 
inUiam  S.  Monghon  and  Alice  K.  Mov^ua 
to  C^raioit  Masterson  In  187S  was  itpon  Oie 
land  which  had  been  set  apart  as  a  home- 
stead, and  not  merely  upon  the  "himmtead 
estate."  The  proceeding  to  foreclose  It  was 
also  against  the  land.  The  grounds  of  the 
demurrer  In  the  present  case  based  on  the 
theory  that  the  mortgage  and  the  foreclosure 
proceeding  were  confined  to  something  less 
than  the  land  itself  are  without  m«lt  The 
petition  alleged  that  the  mortgage  waa  given 
to  Clement  Masterson ;  that  he  died,  leaving 
a  solvent  estate  and  only  two  heirs,  the  pres- 
et plaintiff  and  ids  sister;  that  the  plaintiff 
was  appointed  administaitDr,  and  adminis- 
tered the  estate ;  Uut  his  sister  died  intes- 
tate, leaving  her  husband  as  hN  sole  heir  at 
law,  and  the  husband  totik  possession  of  her 
estate  without  administration;  that  plaliUiff 
settled  with  him  In  full  as  to  the  estate,  and 
took  an  ass^nment  from  him  of  all  interest 
he  might  have  In  any  daim  or  debt  dne  to 
the  mortgagee's  estate,  including  that  now 
Involved;  and  Oiat  the  plaintiff  was  dla- 
cho^ed  as  administrator.  Undw  these 
allegations  the  petition  was  not  demurrable 
on  the  ground  that  an  administrator  of  the 
mortgagee  was  the  proper  party  to  bring  the 
action,  or  that  a  personal  r^res^taUve  of 
the  plaintiff's  dater  was  a  necessary  party, 
or  that  the  husband  of  the  sister  as  an  Indi- 
vidual should  have  beoi  Joined  as  a  party 
plaintiff. 

[2]  2.  The  spedid  demurrers  baaed  on  the 
ground  that  certain  exhibits  should  have  been 

attached  were  met  by  amendment 
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[8]  8.  Id  1876  proceedings  werti  begun  to 
foreclose  tbe  mortgage  on  tbe  land.  Monghon 
and  his  wife  filed  pleas,  setting  np^  among 
other  things,  that  the  mortgaged  property 
bad  been  set  apart  as  a  homestead  before 
the  mortl^ge  was  given.  The  plea  of  tbe 
vrite  expressly  negatived  the  fact  that  the 
mortgage  was  given  for  any  of  the  objects 
for  wblch  the  **homestead  estate*  oonld  be 
incombered.  The  presiding  Judge  struck 
thffie  pleas,  and  granted  a  rule  absolute  fore- 
closing the  niorlgage.  Bxceptlon  was  tatsen, 
and  the  case  was  brought  to  this  court  Here 
tbe  judgment  was  reversed.  Moughon 
Masterson,  59  6ft.  835.  Bleckley,  J..  deUver- 
lug  the  opinion,  said  Qiat,  assuming  the  plea 
at  the  wife  to  be  tme,  the  mortgage  could  not 
be  enforced  against  the  property,  while  the 
homestead  right  was  in  existence;  that  It 
might  be  that  it  could  be  so  enfbrced  after 
0ie  homestead  right  had  terminated,  but  that, 
if  so,  it  was  because  tiie  mortgi^  bound 
urtiatever  was  beyond  the  "homestead  estate'' 
proper.  Be  then  added:  "Whether  it  does 
so  or  not  need  not  now  be  decided.  Oranting 
that  it  does,  Ote  choice  would  lie  between 
rmdeilng  a  Jud^ent  of  foreclosure  now, 
with  a  stay  of  sale  until  the  homestead  right 
is  extinct  ([Colquitt  v.  T^er]  46  Oa.  631). 
and  postponing  foredosnre,  as  well  as  sale, 
until  after  the  happening  of  that  contingency. 
At  all  events,  if  the  matter  of  the  wife's  plea 
Is  supported  by  evidence  at  the  trial,  the 
mortgage  cannot  be  foredoaed  against  t^ie 
homestead  estate,  dther  now  or  bereafta. 
It  was  error  to  strike  the  plea."  It  will  be 
seen  that  tiiis  decision  intimates  (wtut  we 
now  hol<0  that  the  proceeding  was  against 
the  land  itself  in  which  the  homestead  had 
been  granted,  and  that  the  effort  to  foredose 
was  against  Qie  property,  including  wba.t  is 
sometimes  apc^en  of  as  a  homestead  estate  or 
light  therdn,  as  well  as  the  reversionary 
interest ;  these  words  bdng  used  ft>r  want  of 
better  descriptive  terms,  though  not  strictly 
accurate.  The  decision  held  that  a  plea 
which  sought  to  prevent  a  foreclosure  bo  as 
to  interfm  with  the  homestead  right,  or, 
as  It  ttaa  called,  a  foreclosure  against  the 
homestead  estate,  was  good,  and  that  a  fore- 
closure could  not  take  place  so  as  to  inters 
fere  wiOi  the  homestead  right  or  "estate." 
What,  tiien,  was  to  be  the  result  of  sudi  a 
plea,  if  sustainedT  Judge  Bleckl^  clearly 
Indicated  that  it  might  be  one  of  two  thii^^ 
dther  to  allow  a  foreclosure,  wlQi  a  provision 
staying  the  sale  until  tlie  homestead  right 
should  become  extinct,  or  a  pos^onement  of 
the  foredosore^  as  well  as  the  sale,  until 
after  the  luppening  of  tbat  contingency. 
When  the  case  was  returned  to  the  court  be- 
low, the  plaintiff  acted  upon  this  statement, 
and  dismissed  the  proceedings,  recognizing 
the  existence  of  tbe  homestead,  and  awaiting 
its  termination  before  commencing  the  fore- 
dosare. 

It  was  contended  by  oonnsd  for  the  plain- 
tiff In  error  that  the  statemrait  above  men- 


tioned was  obiter  dictum,  and  that  the  mort- 
gagee was  compelled  to  fbredose  his  mortgage 
at  least  within  20  years  from  the  time  wheu 
the  debt  became  due,  or  that  the  foredosure 
would  be  barred  by  the  statute  of  limitations, 
and  that  this  foredosnre  must  be  had,  al* 
though  the  homestead  right  still  conttnned. 
In  other  words,  the  contention  was  that  the 
mortgagee  was  compdled  to  proceed  wltli  the 
foredosnre  pending  the  exlsbmce  the 
homestead,  tiiough  he  could  not  sdl  the  pn^ 
erty  until  after  the  termination  thereof. 
Under  the  decision  above  dted  we  do  not 
think  that  this  result  follows.  A  mortgage 
foreclosure  Is  dUFerent  from  a  Judgment  in 
an  ordinary  suit  In  tliis:  In  the  latter  tbe 
lien  is  created  by  tbe  Judgment;  in  tbB  for- 
mer It  is  created  by  the  contract.  Where 
suit  is  brought  for  a  breach  of  contract  or 
f6r  a  tort,  and  judgment  is  recovered,  it  cre- 
ates a  lien  upon  the  leviable  property  of  the 
defendant,  and  the  execuUon  requires  Uie 
sum  to  be  made  of  his  real  or  personal  estate. 
It  can  be  prevented  from  becoming  dormant 
entries  of  nulla  bono,  and  iiroper  entries 
on  the  docket,  and  die  levying  officer  may 
make  such  entry,  notwithstanding  the  ex- 
istence of  property  ia  whldi  a  homestead  is 
taken,  because  it  would  not  be  aabject  to  sei- 
zure and  sale  under  the  execution.  But  a 
judgment  of  foredosnre  of  a  mortgage  Is 
quite  dlfferrat  from  an  ordinary  judgment 
It  is  not  a  genoal  Judgment  In  personam,  and 
binds  only  tiie  mortgaged  propwly.  It  is  a 
Judgment  to  enforce  a  specific  lien,  created 
by  agreement  of  the  partlea  "It  is  not  alone 
a  Judgment  as  to  thB  amount  due  on  the 
mortgage,  but  It  is  also  a  judgment  that  the 
property  mortgaged  shall  be  sold  to  pay  the 
sum  adJuO^nd  to  be  dua  The  statute  au- 
thorizes, Indeed  requires,  the  Judgment  to  go 
to  that  extent"  Wallace  t.  Holly,  13  Ga. 
889,  893  <68  Am.  Dec.  618).  Of  what  avoU 
would  it  be  to  obtain  such  a  judgment,  di- 
recting tbe  seizure  and  sale  only  of  the  mort- 
gaged property,  when  the  mandate  could  not- 
be  obeyed  during  the  contlnnanoe  of  Uie 
homestead  right?  The  plaintiff  could  not 
well  have  an  entry  of  nulla  bona  made  there- 
on, because  the  Judgment  Itaelf  ia  a  command 
to  selae  and  sdl  certain  property.  Tbe 
mortgagee  has  as  mndi  Uen  on  the  inopoty 
before  foredosnre  as  he  has  afterward,  and 
requiring  the  mortgagee  to  obtain  a  Ju<^iment 
directing  a  levy  and  sale  of  the  spedflc  pn»p- 
erty,  which  the  law  would  not  permit  to  be 
enforced  pending  the  homestead,  would  aeem, 
daring  that  tlmc^  to  be  a  legal  dunand  for  a 
bmtum  fulmen. 

It  most  be  borne  In  mind  that  Uila  home- 
stead was  granted  under  the  CSonatltntloii  of 
1868,  and  the  mortgage  was  given  upon  the 
laud  In  1875.  Accordingly  its  vaUdlty  la  t6 
be  tested  by  the  jffovlslons  of  that  Constl- 
tutlon,  and  not  by  those  of  the  Constitution 
of  1877.  Huntress  v.  Anderson,  110  Go.  427, 
86  S.  B.  871,  78  Am.  Bt  Bep.  106;  Watera  t. 
Waters,  124  6a.  349,  62 
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the  inUng  lo  the  ease  above  cited  In  S9  Ga. 
we  are  satisfied  that  the  mortgagee  was 
not  compelled  to  proceed  with  a  foreclosure 
of  the  mortgage  pending  the  ^stence  of  the 
homestead,  on  pain  of  baring  such  foreclo- 
sure barred  bj  the  statute  of  Umltatlons,  If 
not  commeDced  within  20  years  from  the  date 
when  the  debt  fell  due.  Suit  on  the  note  to 
obtain  a  Judgment  In  personam  may  have 
been  barred  by  the  statute  of  llmitatlooB ; 
bat  a  foreclosure  of  the  mortgage  was  not 
It  was  alleged  that  the  homestead  terminated 
In  1908,  and  the  present  proceeding  was 
commenced  In  1910. 

[4]  4.  It  was  further  alleged  that  Mough- 
on,  the  owner  of  the  land,  died  In  1900 ;  that 
In  1909,  after  the  termination  of  the  home- 
stead by  the  death  of  the  wife,  an  adminis- 
trator was  appointed  on  his  estate ;  and  that 
the  land  had  been  sold  at  administrator's 
sale,  and  the  lien  of  the  mortgage  was  thus 
transferred  to  the  proceeds.  The  plaintiff 
sought  to  have  the  mortgage  paid  from  such 
proceeds.  Under  the  allegations  we  see  no 
legal  objection  to  this.  Civil  Code  1910,  | 
4029 ;  Newsome  t.  Carlton,  69  Ga.  816.  Al- 
though the  mortgage  was  not  foreclosed,  the 
mortgagee  could  by  proper  proceedings  claim 
the  fund  arising  from  the  sale  of  the  proper- 
ty by  the  administrator.  National  Bank  of 
Athens  T.  Exchange  Bank  of  Athens,  110 
Ga.  692.  86  &  E.  265.  He  could  not  obtain 
a  general  judgment  de  bonis  decedentis ;  but 
be  could  claim  that  tbe  fund  arising  from  the 
property,  or  so  much  thereof  as  might  be 
necessary,  should  be  applied  to  the  payment 
of  the  mortgage,  subject,  of  course,  to  have 
Intimate  defenses  raised  as  to  the  legality 
and  priority  of  the  mortgage  Uen,  or  the 
amount  due  thereon. 

tl]  S.  It  was  contended  that  tbe  title  to 
personal  property  of  a  decedent  vests  In  Us 
adndnlstrator,  and  not  In  hie  heirs;  that 
both  of  the  helra  of  Blaateraon  conld  not  have 
brought  an  action  to  foredoae  the  mortgage ; 
and  that  the  alleged  aaalgnment  from  the 
husband  of  the  deceased  h^  to  the  plaintiff 
(tbe  otho-  h^)  could  not  confer  on  the  latter 
unj  power  to  bring  such  a  solt  It  is  true 
that  the  title  to  persoQalty  oS  an  intestate 
Tests  In  his  administrator  for  tbe  puriuses 
of  administration,  and  he  la  tSie  proper  pe^ 
son  to  bring  a  suit  upon  a  chose  in  action 
which  belonged  to  the  decedent  In  aome 
states  it  haa  been  held  that,  where  there  are 
no  d^ta  of  the  intestate  and  no  adminis- 
tration, the  heirs  may  bring  snlt  upon  such 
a  chose  in  action,  and  it  is  held  by  a  number 
of  courts  that  this  can  be  done  at  least  In 
equity.  In  this  state  it  has  been  held  that, 
although  there  may  be  no  debts  and  no  ad- 
mlnistration,  an  hdr  at  law  of  an  intestate 
cannot  maintain  an  action  fOr  the  recovery 
of  personalty  which  belonged  to  tbe  dece- 
dent, and  which  during  his  lifetime  was 
wrongfully  converted  by  another  to  his  own 
use.   Smith  v.  Turner,  112  Ga.  533,  37  S.  E. 


705.  In  Jnhan  v.  Jnhan,  104  Ga.  253,  30  S. 
E,  T79,  there  was  an  Intimation  that  perhaps, 
it  there  were  no  debts  against  an  estate,  and 
no  necessity  appeared  for  an  administration, 
and  all  the  hdrs  were  sul  juris,  they  could, 
by  agreement  among  themselves,  take  charge 
of  the  estate,  and  collect  and  distribute 
among  themselves  Its  assets.  But  the  same 
justice  who  made  that  intimation  wrote  the 
opinion  In  Smith  v.  Turner,  supra.  See, 
also.  Worthy  v.  Johnson,  8  Ga.  236,  52  Am. 
Dec.  399;  Murphy  v.  Pound,  12  Ga.  278; 
Morgan  v.  Woods,  69  Ga.  599 ;  Carr  v.  Berry, 
116  Ga.  372,  42  S.  E.  726 ;  Allen  v.  Hurst,  120 
Ga.  763,  765.  48  8.  E.  341 ;  Hill  v.  MaflTett, 
3  Ga.  App.  80,  50  S.  E.  325.  An  examination 
of  those  decisions  will  show  that  they  are 
not  unsupported  by  reastm.  If  the  belrs  of 
a  decedent  should  bring  suit  against  one  who 
was  his  debtor,  alleging  that  there  were 
no  debts  of  the  estate  and  no  need  tor  ad- 
ministration, the  defendant  would  frequently 
have  no  means  of  knowing  whether  there 
were  such  debts  or  not,  or  by  combating  such 
allegations.  If  the  heirs  should  recover 
against  bim,  and  subsequently  it  should  ap- 
pear that  there  were  in  fact  creditors,  and 
an  administrator  should  be  appointed  and 
bring  suit  against  the  same  defendant,  tbe 
former  judgment  would  be  no  protection  to 
him  80  far  as  the  rights  of  creditors  were 
concerned,  while  a  judgment  for  or  against 
him  in  a  suit  by  the  legal  representative  of 
the  estate  would  be  conclusive  upon  heirs 
and  creditors. 

It  has  further  been  declared  by  this  court 
that  without  some  special  reason  a  suit  In 
equity  cannot  be  maintained  by  a  creditor, 
distributee,  or  legatee  for  the  recovery  of  per- 
sonal property  of  a  decedent  from  a  third 
person,  and  that  the  fact  that  the  decedent 
had  been  dead  for  more  than  15  years,  and 
that  there  had  l>een  no  administration  upon 
his  estate,  did  not  furnish  a  suffidait  ground 
for  equitable  Interpodtlon.  Bfaaon  t.  Atlan- 
ta Fire  Co.  No.  1,  70  Ga.  604,  48  Am.  Rep. 
586.  On  the  other  iiand,  there  are  caaes  In 
which  It  haa  been  held  that  equity  would  be 
authorized  to  grant  relief,  mthout  under- 
taking to  give  an  exhaustive  statement  of  the 
special  circumstances  which  will  authorize 
such  a  proceeding,  they  may  be  iUnstrated  by 
caaea  where  there  is  on  the  lurt  of  the 
administrator  collnston,  Insolvency,  onwll- 
Un^ess  to  collect  the  assets,  or  other  Uke 
peculiar  drcnmstancee.  The  title  to  real 
estate  descends  to  the  heirs,  and  th^  right 
to  sue  In  r^rd  to  it  stands  upon  a  dltfa- 
ent  basis,  where  there  Is  no  administration. 
It  has  also  been  held  that,  where  a  convey- 
ance,  whldi  Induded  both  real  estate  and 
personalty,  was  procured  by  fraud  from  one 
who  afterward  died,  and  there  was  no  admin- 
istration and  no  need  of  any,  the  heirs  might 
bring  an  equitable  action  to  set  It  aside; 
proper  Indemnifying  bond  being  required  as 

to  the  personalty,  If  deemed  necessary,  . 
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V.  Davis,  89  Ga.  151,  15  S.  E.  4o7.  In  Eagan 
V.  Conway,  115  Ga.  130,  41  S.  E.  493,  lu  a 
similar  case,  It  was  aald  that  equity,  having 
taken  Jnrlsdlction  for  the  purpose  of  cancel- 
ing the  coDveyance  as  to  the  realty,  would 
retain  It  as  to  the  entire  controversy.  Belt 
V.  Lazenhy,  126  6a.  768  (6).  56  S.  E.  8L  In 
Drummond  t.  Hardaway,  21  Ga.  433,  27  Ga. 
221,  73  Am.  Dec.  730,  It  was  broadly  stated 
that  the  heirs  were  entitled  to  recover, 
there  being  no  debts;  but  the  fftcts  show  that 
fraud  and  collusion,  in  which  the  adminis- 
trator took  part,  were  alleged,  and  also 
that  the  administrator  was  beyond  the  juris- 
diction of  the  court  On  the  tacts  there  In- 
volved, it  is  reconcilable  with  other  cases. 

In  the  case  before  us  It  was  alleged,  In  sub- 
stance, that  the  plaintlfF  was  appointed  ad- 
ministrator of  his  father's  estate,  and  fully 
admiuistered  it;  that  he  and  Ms  sister  were 
the  sole  heirs;  that  she  died  Intestate,  leav- 
iag  no  debts  and  no  heir  except  her  basband; 
that  he  took  charge  of  her  estate  without  ad- 
ministration (Code  1010,  I  8830);  that  be 
settled  with  the  plabitlff  u  to  the  estate  oC 
th0  plalntliTB  intestate,  and  made  an  assign- 
ment to  the  plaintiff  of  all  claims  or  debts 
due  to  the  mortgagee's  estate,  inclnding  the 
mortgage,  as  a  portion  of  pjatntUTs  share 
of  the  estate;  and  that  t3ie  jAaintiLff  waa 
thereafter  dismissed  as  administrator  In  1894. 
If  these  allegations  be  true,  in  eflEect,  the 
administrator  folly  administered  the  estate^ 
and  delivtfed  to  the  present  plaintifl  this 
claim  as  a  part  of  bis  Interest  in  the  estate, 
and  the  only  other  person  who  might  have  an 
interest  therein  relinquished  It  to  him.  The 
administrator  did  not  assign  the  claim  In 
writing,  BO  as  to  convey  a  perfect  legal  title; 
but  the  plaintiff  obtained  a  perfect  equitable 
title.  If  a  new  administrator  should  be  ap- 
pointed under  such  circumstances,  no  doubt 
he  could  be  compelled  to  complete  the  plain- 
tiff's title  by  making  a  written  assignment. 
We  do  not  think  it  is  necessary  to  have  an 
administrator  appointed  in  such  a  case  mere- 
ly in  order  to  make  a  written  assignment  or 
to  bring  suit  for  the  use  of  the  plaintiff.  The 
facts  alleged  present  such  a  peculiar  case  as 
authorizes  the  plaintiff  to  assert  his  equitable 
rights  In  a  proper  proceeding,  and  In  the 
present  action  he  alleges  that  he  has  both  a 
legal  and  an  equitable  title,  and  prays  tliat 
it  be  enforced,  and  that  he  be  paid  from  the 
fund  arising  from  a  sale  of  the  land,  and 
for  general  relief. 

There  is  no  allegation  as  to  how  much  the 
land  brought  at  the  sale  by  the  administrator 
of  the  mortgagor;  but  no  point  was  raised 
on  this  by  the  demurrer. 

6.  The  other  grounds  of  the  demorrer  are 
not  such  as  to  require  a  reversaL  Then 
was  no  error  in  overruling  the  demurrer. 

Judgment  affirmed.  AU  Uie  Jiuticee 
concur. 


(140  Ga.  tnt 

■  STEVENS   et  aL  v.  STEADMAN  et  aL 
(Sapreme  Court  of  Georgia.  Oct  4,  1A13.) 

(Bylialut  ly  tK€  Court.) 

Death  (|  47*)— Acnow  ro»— PrnTiow— So»- 
nciBHCT— ConoLirraoH. 

The  court  erred  in  refusing  to  sustain  a 
general  demurrer  to  the  petition  in  this  case, 
which  waa  an  action  brought  by  a  widow 
against  the  defendants  to  recover  damages  for 
the  tortious  homicide  of  her  husband,  it  being 
aUeged  that  the  defendants,  in  parsuanoe  of  a 
conspiracy  to  brine  abont  the  death  of  the 
plaintiff's  husband,  nad  written  a  letter  calling 
upon  the  decedent  to  resign  bis  offioal  iMMitioa 
in  a  <»rporation  of  which  ha  was  vice  presi- 
dent, and  advising  Iiim  not  to  inquire  Into  tl» 
reasons  for  the  demand ;  that,  owing  to  the 
nervous  condition  of  the  decedent  and  bia  Im- 
paired meatal  and  physical  condition,  this  let- 
ter, which  was  delivered  to  and  read  by  him, 
bad  the  effect  of  causing  him  to  take  a  portion 
of  some  narcotic  or  drug  wlilch  caused  bis 
death,  and  ttiat  the  defendants  intended  and 
knew  that  the  letter  should  produce  this  effect 
and  bring  abont  the  death  of  tlie  decedent. 

[Ed.  Note.— For  other  cases,  see  Deatih,  Oeot 
Dig.  161;  Dse.  Dig .  I  47.*] 

Error  from  Superior  Court,  Kadleon  Coiu^ 
ty ;  D.  W.  Meadow,  Judge 
-  Actioii  by  Hatile  Steadman  and  otbers 
against  O.  A.  Stevens  and  others.  Judgment 
tea  plalntUCs  and  defendants  bring  error. 
Berersed. 

Mrs.  Mattie  Steadman,  for  herself  and  in 
behalf  of  her  three  minor  children,  brought 
an  action  against  O.  A.  Stevens  and  nine 
other  defendants,  for  the  alleged  wrongful 
homicide  of  6.  M.  Steadman.  So  much  of 
the  petition  as  needs  now  to  be  considered 
was  to  the  following  effect:  G.  M.  Stead- 
man, hereinafter  referred  to  as  the  decedent 
was  the  husband  of  Mrs.  Mattie  Steadman, 
and  the  father  of  the  three  minor  children. 
He  and  the  defendants  were  stockholders  of 
the  Tiller-Glenn  Company,  a  domestic  corpo- 
ration doing  an  extensive  and  lucrative  busi- 
ness. He  was  vice  president  and  assistant 
general  manager  of  the  corporation,  and 
owned  10  shares  of  its  capital  stock,  which, 
by  reason  of  bis  efficient  management  of  the 
affairs  of  the  corporation,  bad  abont  doubled 
in  value  since  he  became  a  stockbolder.  Be 
"was  naturally  of  a  very  nervous,  excitable 
temperament"  About  two  yean  lalor  to  the 
time  hereinafter  referred  to,  "be  bad  an  at- 
tack of  tever,  which  loft  bia  Udn^  affected, 
and  causing  bim  tbneafter  to  suffer  more 
or  leea  witb  dyipepda,  and  occasional  attada 
of  neuralgia,  which  tended  at  ttmea  to  ans- 
ment  his  said  nervous  disposition,  and  ren- 
dered him  more  easily  Influenced  and  de- 
pressed by  unjust  criticism,  or  otb^  Im- 
proper action  or  conduct  of  others  tomrde 
bim" ;  and  "eacb  and  all  of  theee  facts  w«e 
well  known  to  said  defeodanta.**  O.  A. 
Stevens,  one  of  the  defendants^  was  book- 
keeper for  the  corporation,  and  imd  held 
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such  pusltion  for  many  years.  He  was  re- 
lated by  blood  or  marriage  to  all  of  tbe  other 
defendants.  He  "had  a  gradge  against" 
the  decedent,  and,  "for  the  purpose  of  ha- 
miliating  [him]  and  driving  him  ont  of  said 
bnslneas,  and  that  he,  O.  A.  Stevens,  oonld 
finally  get  rid  of  [decedent]  and  get  him  oat 
of  his  way,  and  dlsprae  of  him  finally,  and 
that  they  [the  defendants]  might  thereafter 
buy  in  the  stock  of  [decedent]  at  a  greatly 
reduced  valne  after  [decedent]  was  dead  and 
finally  disposed  of,  as  it  was  intended  he 
should  be  thereby,  concelTed  the  idea  of 
bringing  unjust,  unfounded,  and  mysterious 
charges  against  [decedoit],  well  knowing 
the  disastrous  and  probably  fatal  result  that 
the  same  would  have  on  end  to  [decedent], 
owing  to  his  rery  nerrous  temperament  and 
state  of  health."  And  the  other  defendants 
"likewise  well  knowing  the  said  facts,  con- 
spired and  confederated  with  the  said  O.  A.' 
Sterens  to  bring  about  said  end.  With  this 
end  in  Tlew,  and  well  knowing  the  disastrous 
and  fatal  results  that  would  be  caused  there- 
by to  [decedent]  on  account  of  his  nerrous 
temperament  and  state  of  health,  which  was 
well  known  to  them,  the  said  O.  A.  Stevens 
and  other  defendants  conspiring  and  confed- 
erating with  him  prepared  and  bad  served 
on  [decedent]' a  paper  which  contained  vague 
and  mysterious  and  unfounded  charges,  and 
threatened  that  if  he  did  not  turn  over  his 
keys  to  the  president  without  question,  and 
resign  his  position  in  said  company,  and 
sever  his  connection  therewith  Immediately, 
it  would  be  worse  for  himself  and  his  fam- 
ily, and  that  they  would  at  once  have  him 
dlstdiarged  from  said  company  and  driven 
from  the  business,  and  thus  publicly  humili- 
ate and  mortify  him,  said  paper  being  signed 
by  each  and  all  ot  tbe  defendants,  and  also 
having  added  a  clause  containing  an  oath  to 
the  effect  that  they  would  not  mention  their 
reasons  to  any  exc^  the  members  ot  said 
firm;  said  oath  clause  being  Ukewlae  signed 
by  each  and  all  of  the  defendants.** 

A  covf  of  the  paper  was  attached  to  the 
petition,  to  meet  a  special  demurrer,  and  was 
as  follows:  "To  O.  H.  Steadman,  Carlton, 
Oa.  We,  the  undersigned  members  of  the 
firm  ot  Tlller-Olenn  Co.,  re^iectfully  ask 
that  you  res^  your  position  immediately  up- 
on presentation  of  this  notice.  Unless  same 
is  done,  we  will  at  once  discontinue  your 
services  any  longer.  We  would  ask  that  you 
not  inquire  into  the  details  for  reasons: 
First,  because  it  will  be  best  tor  yon  and 
your  fiunlly;  second,  because  it  will  be  best 
for  our  firm ;  third,  because  we  know  you 
will  not  try  to  force  your  service  on  us  when 
we  did  not  want  it,  and  are  not  satisfied  with 
it,  and  won't  have  IL  Yob  will  be  at  liberty 
to  hold  on  to  your  stock  In  said  firm  or  cor- 
poration, or  to  sell,  as  you  desire.  We  are 
willing  to  let  our  friendship  aud  sociality  re- 
main as  before.  We  do  not  propose  to  men- 
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tXoa  our  reason  for  this  to  any  one  except 
tbe  signed  members  of  this  notice  which  ap- 
pears below,  unless  we  are  forced  to  In 
order  to  protect  our  business ;  this  we  make 
oath  to  below.  This  is  only  a  business  mat- 
ter with  us,  and  have  caused  us  considerable 
trouble  for  several  months.  We  will  all  sell 
out  before  we  will  accept  your  service  any 
longw.  It  you  will  buy  all  of  us,  then  we 
will  get  out  Ton  will  exercise  good  Judg- 
ment to  resign  at  once,  deliver  your  keys  to 
the  president  without  any  questions  what- 
ever. We  sincerely  wish  for  you  all  the  good 
luck  that  a  young  man  mls^t  have,  and  that 
your  relations  towards  us  and  ours  towards 
you  may  be  pleasant  We  request  the  secre- 
tary and  treasurer  to  keep  copy  ot  this  notice 
and  to  enter  same  into  the  minute  book  of 
said  firm.  Witness  our  hands  and  seals  this 
7th  day  of  September,  1911."  Signed  by  the 
defaidants.  "Now  come  tbe  above-signed 
members  of  the  firm  of  TUler-Glenn  Co.,  who 
on  oath  say  that  they  will  not  mention  their 
reasons  to  any  one  except  the  members  of 
said  firm,  unless  the  said  G.  M.  Steadman 
begin  saying  some  unpleasant  things  about 
said  firm,  trying  to  damage  said  firm  In  any 
way."  Signed,  sworn  to,  and  subscribed  by 
the  defendants. 

The  paper  was  d^vered  to  the  decedoit  by 
one  of  the  stockholdm  on  Saturday  night, 
S^tonbw  9, 1911,  after  he  had  Itft  tbe  store 
and  the  bmlnMs  for  the  wbA  had  bem  dos- 
ed. Decedent,  as  the  detoidantB  knew,  had 
a  humbor  ct  business  lusgagemente  with  the 
customers  of  the  corporation  on  the  follow- 
ing Monday,  'laie  time,  place^  and  manner 
of  thus  imposing  <m  [him]  these  nnjust  and 
m^terlous  diargee  and  threats,  and  wUA 
it  was  stated  would  not  be  eqjtlaiiied  or  dis- 
cussed with  him,  and  which  he  was  not  to 
attenwt  to  dlsenss  with  tiiem,  or  any  of 
thaik,  or  to  investigate  under  said  mysterious 
and  dire  threats,  was  further  calculated,  as 
was  well  known  to  detrndants  and  intended 
by  them,  to  ttirow  [deoedmt]  into  a  high 
state  of  nerrous  excitement;  to  unbalance  him, 
and  to  cause  bis  reason  to  become  dethroned, 
and  In  such  unbalanced  and  uncontrolled  con- 
dition to  take  his  own  lite  In  order  to  be 
rid  ot  the  nameless  horrors  which  they 
had  surrounded  him,  and  from  which,  it 
would  seem  to  talm  in  his  said  unbalanced 
condition,  which  was  produced  by  their  Ille- 
gal and  criminal  conduct,  there  was  no  other 
escape  from.,"  He  had  ever  been  an  upright 
and  honest  official  of  the  corporation,  and 
had  fiiithfully  discharged  his  duties  as  such, 
and  defendants  bad  no  Just  cause  ot  com- 
plaint against  him ;  and  the  first  Intimation 
he  had  that  defendants  bad  anything  against 
him  or  any  desire  or  intent  to  Injure  him  was 
the  delivery  to  him  of  the  paper  containing 
the  unfounded  and  mysterious  threats  and 
cixarges  against  him.  He  "was  greatly  mortl- 
:  fled,  and  rendered  very  nervous  and  ex- 
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oited,"  by  reading  the  paper,  and  "begged 
and  Implored  the  deliverer  of  said  paper  to 
Inform  him  what  the  said  defendants  had 
against  him,  and  with  what  did  they  seek 
to  charge  htm,  and  why  did  they  threaten 
publicly  to  disclose  him,  as  aforesaid,  and 
without  any  just  cause  whatever."  The 
bearer  of  the  paper  declined  to  give  him  any 
Information  on  the  subject,  by  reason  of  his 
promise  to  the  other  defendants  not  to  do  so. 
The  natural  result  of  said  conduct  on  the 
part  of  the  defendants,  "and  as  was  known 
and  contemplated  by  the  defendants  that  It 
would  be,  owing  to  bis  nervous  temperament 
and  state  of  health  [decedent]  was  rendered 
very  nervous  and  excited,  c&ald  not  sleep, 
and  could  not  eat,  and  was  In  a  state  of  great 
despondency  and  dlspair  all  day  Sunday,  ow- 
ing to  said  mysterious  charges  and  direful 
threats."  Late  Sunday  afternoon  he  found 
another  of  the  defendants,  and  endeavored  to 
ascertain  from  him  the  same  information  he 
had  sought  from  the  other  defendant,  but 
with  like  failure  to  do  so.  He  was  thus  ren- 
dered more  nervous  and  excited  and  became 
very  despondent  The  making  of  such  mys- 
terious charges  and  threats  against  him  and 
the  refusal  of  the  defendants  to  inform  blm 
of  their  nature  so  that  he  could  explain 
and  refute  them,  and  "owing  to  his  nervous 
temperament  and  condition  of  health,  which 
was  well  known  to  him,  caused  him  to  be- 
come unbalanced,  and  his  reason  to  be  de- 
throned, and  while  in  Bttcb  condition  to  take 
a  large  amount  of  morphine  or  other  narcotic, 
hoping  thereby,  in  faU  unbalanced  and  un- 
reasoning condition,  to  escaiw  from  the  hor- 
rors of  said  nameless  charges  and  threats 
and  the  public  disgrace  threatened  by  them. 
From  which  said  large  dose  of  narcotic  he 
died  on  the  following  Monday  morning,  his 
death  betog  due  and  chargeable  to  the  Illegal 
and  criminal  conduct  of  the  said  defendants, 
aa  aforesaid,  and  the  natural  and  almost 
Inevitable  result  of  the  Illegal  ftnd  criminal 
conduct  of  said  conspirators,  and  in  their 
cont(»iu>latlon  in  slgiUng  and  soiding  said 
paper,  and  Xn  making  said  charges  and 
threats  to  him."  The  plaintiff  '"charges  that 
the  said  conduct  of  said  O.  A.  Stevens  and 
the  other  defendants  who  ctm^lred  with 
him,  as  heretnbeftne  stated,  was  a  criminal 
conspiracy,  resulting  In  the  death  of  her  hus- 
band, as  was  In  contemplation  of  and  intend- 
ed by  the  said  O.  A.  Stevens  with  the  other 
defendants  conspired  and  confederated,  as 
her^nbetore  stated,  and  that  eadi  and  all 
of  them  are  liable  to  her  therefore."  The  de- 
fendants donurred  to  the  petition,  on  the 
grounds,  that  It  set  forth  no  cause  of  action,  in 
that  the  Injury  complained  of  was  not  action- 
able, that  the  damages  claimed  were  too  re- 
mote to  be  recoverable,  and  that  the  diarges 
made  were  not  the  proximate  cause  of  the 
Injury  complained  of.  The  demurrer  was 
overmled.  and  the  defendants  excepted. 


Worley  &  Nail,  of  Elberton,  Paul  Brown, 
of  L^lngton,  J.  F.  L.  Bond,  of  Danlelsrllle, 
and  Jno.  J.  &  Roy  M.  Strickland,  of  Athens, 
for  plaintiffs  in  error.  Jno.  E.  Gordon  and 
B.  T.  Moseley,  both  of  Danlelsvllle,  and  E. 
K.  liumpkln,  Jr.,  and  E.  K.  Lumpkin,  both 
of  Athens,  fbr  defendants  In  enor, 

BECK,  J.  (after  stating  the  facts  as  above). 
E^vidently,  from  the  allegatlonB  In  the  peti- 
tion In  this  case,  the  plalntlfl  seeks  to  show 
a  cause  of  action  arising  out  of  the  torttons 
homldde  of  her  husband.  We  do  not  tliink 
that,  when  all  the  allegations  are  considered, 
It  Is  nude  to  appear  that  the  defendants 
committed  any  tortious  act  which  has  any 
causal  relation  to  the  death  of  the  plaintUTs 
husband.  However  odious  such  a  conspiracy 
as  that  charged  upon  the  part  of  the  defend- 
ants may  have  been,  and  however  repre- 
hensible their  conduct,  the  resulting  product 
of  the  alleged  conspiracy  was  not  a  crime 
under  the  Code  of  Gieorgia.  It  was  a  letter 
which  subsequently  went  Into  the  hands  of 
the  plalntlflTs  husband,  and  after  the  recep- 
tion of  It  he  took  an  overdose  of  some  nar- 
cotic or  drug,  from  the  effects  of  which 
death  ensued.  But  we  do  not  think  that 
It  can  be  charged,  so  as  to  withstand  a  gen- 
eral demurrer,  that  the  letter  which  was 
written  to  and  received  by  the  decedent  was 
the  cause  of  the  unfortunate  man's  act  in 
taking  the  drug.  We  say  that  such  a  fact 
cannot  be  so  charged  as  to  withstand  a  gen- 
eral demurrer.  Of  course,  such  a  charge 
can  be  put  Into  words,  and  the  words  can  be 
made  a  part  of  the  petition,  and  they  may  be 
so  formulated  as  to  make  a  clear,  distinct 
statement  alleged  to  t>e  a  fact;  the  idea  at 
the  time  of  stating  it,  in  the  mind  of  the 
pleader,  may  t>e  called  a  fact,  and  may  be  so 
stoted  that  It  could  be  said  of  it  that  It  was 
well  pleaded,  and  therefore  that  the  role 
that  all  facts  well  pleaded  should  be  taken 
as  true  should  be  applied.  But  it  is  not 
unusual  that,  when  some  statement  which  U 
Insisted  upon  as  a  statement  of  fact  is  con- 
trary to  natural  law  and  tmlversal  expe- 
rience, It  is  held  to  be  demurrable.  For  In- 
stance, In  the  case  of  Southern  Railway  Co. 
V.  Covenla,  100  Ga.  46,  29  S.  E.  210,  40  L. 
K.  A.  253,  62  Am.  St  Rep.  312,  where  It  was 
alleged  that  a  child  one  year  eight  months 
and  ten  days  old  was  capable  of  rendering 
services  to  Its  parent  of  the  value  of  $2  per 
month,  it  was  held  as  a  matter  of  law  that 
a  child  of  the  tender  years  alleged  was  with- 
out earning  capacity.  And  so  in  this  case, 
when  it  Is  charged  that  the  letter  alleged  to 
have  been  written  by  the  defendante  would, 
when  read  by  the  decedent,  naturally  result 
In  a  certain  stete  of  mind  upon  the  part  of 
the  decedent,  and  that  this  "was  known"  by 
the  defendants,  we  are  prepared  to  hold  that 
this  was  not  such  a  statement  of  fact  aa  will 
withstand  a  demurrer.  What  is  termed  tftct 
Is,  after  all.  In  such  cases  mer^  a  condn- 
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sion  of  fhe  pleader,  though  It  Is  set  forth  as^ 
fact  and  put  in  the  place  of  a  fact  among 
other  facts  Joined  together  In  laying  the 
foundation  of  the  plaintiffs  case.  WhUe  the 
state  of  mind  produced  in  the  decedent,  and 
as  a  result  of  which  it  is  charged  that  he 
took  the  fatal  potion,  may  be  to  some  extent 
traceable  to  the  reading  of  the  letter.  It  can- 
not be  said  to  be  the  legal  and  natural  result 
of  the  act  of  the  defendants.  It  must  be 
borne  In  mind  that  there  was  nothing  said 
in  the  letter  which  could  bring  the  writers 
of  It  within  the  category  of  those  who  advise 
or  counsel  one  to  commit  a  specific  act  or  to 
take  a  certain  line  of  conduct  looking  to  the 
termination  of  the  Ufe  of  the  one  counseled, 
as  in  those  dedsions  dealing  with  cases  of 
persons  advMng,  aiding,  or  abetting  another 
to  commit  suicide,  and  holding  that  the  one 
so  advising  or  abetting  may  be  convicted  of 
murder,  whether  he  be  absent  or  present  at 
the  time  of  the  suicide.  The  writers  of  the 
letter  now  under  consideration,  which  It  is 
charged  had  such  direful  consequences,  did 
not  advise  or  counsel  the  plaintiff's  husband 
to  take  a  drug  or  narcotic  nor  did  they  ad- 
vise or  counsel  him  to  commit  suicide.  If 
they  had  advised  him  to  commit  suicide,  and 
he  had  then  taken  the  drag  with  suicidal 
Intent,  the  case  of  the  defendants  might  have 
fallen  within  the  class  of  cam*  above  re- 
ferred to. 

But  the  plaintiff  in  this  case,  iu  the  ab- 
sence of  any  word  or  statement  In  the  letter 
showing  the  intent  of  the  writers  thereof, 
charged  that  they  did  It  with  the  Intent  to 
produce  a  certain  mental  effect,  and  that 
they  knew  what  effect  It  would  have.  It  Is 
true  that  Juries  are  called  upon  frequently 
to  say  what  intention  existed  in  the  minds 
of  a  person  in  performing  certain  acts,  but 
that  is  where  the  person  whose  intention 
was  sought  bad  performed  some  act  the  nat- 
ural result  of  which  could  be  foreseen. 
Whoever  uses  a  gun  and  shoots  another,  in- 
flicting a  wound  from  which  death  results, 
is  presumed  to  have  intended  the  death  of 
the  one  who  is  shot  But  in  such  a  case 
there  Is  a  natural  causal  connection  between 
the  shooting  and  the  death,  and  the  one  who 
does  the  act  is  presumed  to  have  Intended 
the  natural  consequences  thereof.  But  we 
do  not  think  it  can  be  said  that  any  one 
could  know  that  the  effect  of  a  letter  con- 
taining a  request  for  the  person  to  whom  It 
was  addressed  to  resign  from  a  certain  posi- 
tion, and  advising  him  to  make  no  inquiry  as 
to  the  reasons  for  the  demand,  would  be  to 
cause  him  to  adopt  any  particular  line  of 
conduct,  whether  the  person  receiving  the 
letter  was  sane  or  insane.  If  the  defendants 
In  this  case  were  guilty  of  the  tortious  homi- 
cide of  the  decedent,  they  were  guilty  of 
murder,  because  the  homicide  was  committed 
with  the  circumstances  all  indicating  malice 
aforethought.  But  does  any  one  believe  for 
an  instant  that  the  defendants  should  be 
iield  to  be  guilty  sf  murder  under  the  stat- 


utes of  Georgia,  under  the  facts  alleged  In 
this  petition,  as  in  the  case  of  one  who  aids 
and  abets  and  counsels  a  suicide,  where  sui- 
cide upon  the  part  of  the  one  advised  and 
counseled  follows?  Sup[)ose  that  a  grand 
Jury  should  return  an  indictment  charglug 
A.  with  the  offense  of  murder,  for  that  A. 
being  the  son  of  B.  who  was  a  wealthy  man, 
did,  for  the  purpose  of  causing  his  father's 
death,  knowing  that  the  latter  was  of  a 
nervous  and  excitable  temperament,  and  that 
he  loved  bis  son  even  in  excess  of  the  usual 
measure  of  paternal  affection,  and  that  It 
would  break  his  heart  should  the  son  commit 
any  act  that  was  dishonorable  or  which  ex- 
posed the  son  to  public  hatred  or  contempt, 
had  written  a  letter  to  his  father  threatening 
at  once  to  begin  a  career  of  notorious  shame- 
lessness,  and,  knowing  that  this  letter  would 
cause  such. a  shock  to  the  father  as  to  re- 
sult in  his  immediate  death,  had  caused  it 
to  be  delivered  Into  the  tiands  of  bis  father, 
with  Intent  that  it  should  cause  the  father's 
death,  and  that  the  father  upon  reading  it 
had  immediately  died  of  a  broken  heart, 
and  that  all  this  was  done  with  malice  afore- 
thought, contrary  to  the  laws,  etc.  Would 
this  court  hold  for  an  Instant,  In  case  the 
Judge  of  the  trial  court  should  overrule  a 
demurrer  to  such  an  Indictment,  that  the 
Judgment  should  be  permitted  to  stand,  for 
that  all  facts  well  pleaded  are  admitted, 
and  that  the  focts  here  pleaded  show  a 
wrongful  and  malicious  homicide?  We  think 
that  this  question  answers  itself,  and  an- 
swers It  in  the  negative,  and  that  the  sup- 
posed case,  legally  viewed,  Is  a  close  parallel 
to  the  case  tmder  consideration.  I  do  not 
think  that  it  could  be  successfully  charged, 
so  as  to  uphold  an  Indictment,  that  A.  illegal- 
ly and  wrongfully  pursued  a  course  of  con- 
duct which  was  calculated  to  break  the 
heart  of  B. ;  that  the  breaking  of  the  heart 
of  B.  was  the  known  and  natural  consequence 
of  A.'s  conduct;  that  B.'8  heart  did  break 
as  the  result  of  A. 'a  conduct;  that  B.  then 
and  there  died;  and  that  A.  had  pursued 
that  course  of  conduct  with  malice  afore- 
thought. Intending  to  break  B.'s  heart;  and 
that  he  was  guilty  of  murder.  Mere  posltlve- 
ness  of  the  terms  alleging  the  psychological 
results  which  we  have  set  forth  above  would 
not  prevent  the  court  from  holding,  upon  de- 
murrer, that  the  results  charged  conid  not 
have  been  the  known  and  natural  results 
of  the  acts  chai^d  against  the  accused,  al- 
though it  might  be  different  If  it  were  cbarg- 
ed  that  A.  had  advised  B.  to  kill  himself  by 
shooting  himself  with  a  pistol  or  by  taking 
poison.  For  there  the  accused  would  have 
been  counseling  and  advising  the  commission 
of  a  physical  act  which  It  might  be  said 
wonld  naturally  and  probably  have  tended 
to  produce  certain  results.  We  are  of  the 
opinion  that,  in  the  present  state  of  our 
knowledge  concerning  the  laws  govemtug 
the  operation  of  the  mind,  it  cannot  be  as- 
sorted  that  any  I«rtic^l5^„,^t^^J^  [( 
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would  natDTBlly  result  on  tbe  part  of  a  per* 
BOD  who  received  a  communication  from  an- 
other person,  or  that  ttie  oommunlcatton 
would  bave  tbe  ^ect  of  canstns  fbe  jieraon 
receiving  It  to  perform  anjr  certain  physical 
act.  la  the  absenoe  of  sosgeatlon,  advice^  or 
counsel  that  'he  should  do  that  particular  act. 

Judgment  reversed.  All  the  Justices  eon- 
cur,  except  LUMPKIN,  J.,  disqualified. 

FISH,  C.  Jh  and  HILI^  J.,  concur  In  the 
Judgmrat 

aw  Ok-  6G1) 

CRAVEN  V.  MAKTIN. 
(Supreme  Court  of  Qeorgia.    Oct  2,  1913.) 

(8vllabit$  by  the  Court.) 

JUDQICBHT  (I  863*)  —  DOBKANOY  —  BHTBT  OW 

Execution— SuFFicixNOT. 

Upon  a  jadgment  rendered  on  tbe  12tb  day 
of  May,  1902,  an  execation  was  duly  issued  on 
tbe  2Sth  day  of  September,  1907.  On  tbe  back 
of  tbe  fi.  fal,  after  stating  tbe  case,  tbere  is  an 
itemized  statement  of  tbe  principal,  interest, 
and  costs  doe  upon  the  execution,  as  irell  as  an 
entry  as  follows :  "Superior  Court,  Habersham 
County,  Oeorgia.  Entered  on  tbe  general  ez- 
ecntlon  docket,  page  164,  tbis  28  day  of  Sep- 
tember, 1907.  jTX  Brwin,  Clerk."  PoUowinf 
this  is  an  entry  of  a  levy  of  tbe  execution  upon 
certain  described  real  estate,  dated  January  4, 
1909)  and  signed  by  tbe  sheriff;  and  on  the 
szecation  docket  of  tbe  superior  court  of  the 
same  county  are  entries  showing  tbe  names  of 

Sarties,  tbe  amonota  due  on  tbe  fi.  fa»  and  un- 
er  the  bead,  "Date  Issued  and  to  Whom  E>e- 
Uvered,"  is  the  date  September  28,  1907.  Noth- 
ing farther  appears  showing  the  date  of  entry 
of  tbe  fi.  fa.  upon  the  execution  docket.  Held, 
that  the  eatry  set  forth  above  is  not,  under  the 
ruling  in  the  case  of  Oliver  v.  James,  131  Qo. 
ISi/bZ  S.  E.  73.  a  sufficient  compliance  with 
the  provisions  of  sections  436iEi  and  4367  of  the 
Civil  Code  of  1910  to  prevent  tbe  dormancy  of 
tbe  execution  after  tbe  expiration  of  tbe  period 
of  seven  years  from  tbe  date  of  the  rendition  of 
tbe  Judgment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  H  1565-1670 ;  Dec.  Dig.  |  853.*] 

Error  from  Superior  Court,  Habersham 
County;  J.  B.  Jones,  Judge. 

Action  between  W.  J.  Craven  and  W.  B. 
Martin.  From  the  granting  of  a  new  trial, 
Craven  brings  error.  Affirmed. 

McMillan  &  Erwln,  of  ClarkesvlUe,  for 
plaintiff  in  error.  J.  G.  Edward^  of  Clarfces- 
vlUe,  for  defendant  in  error. 

BECK,  J.  In  view  of  the  elaborate  discus* 
slon  of  tbe  question  here  involved  which  Is 
to  be  found  in  the  cases  of  Hollls  v.  Lamb, 
114  Ga.  740,  40  S.  E.  751,  and  Oliver  v. 
James,  131  Oa.  182,  62  S.  EL  73,  no  further 
dlseuBdfm  la  necessary  here.  It  Is  proper, 
boirever,  to  call  attention  to  the  fact  that 
this  case  falls  within  that  class  of  cases 
^ere  the  entry  on  the  execution  and  on  the 
ececutlon  docket  was  relied  on,  instead  of 
"bona  fide  attenoita  to  enforce  Qie  same 
against  the  defendant  within  the  stated 
period,"  to  prevent  dormancy  of  the  fl.  ft. 


Had  It  appeared  from  the  record,  by  evi- 
dence dnljr  submitted  <m  the  trial  of  tbe  case, 
that  there  had  been,  within  the  statutory 
pwiod,  bona  fide  attempts  to  enforce  the  ft.  fa. 
against  the  property  of  the  defendant,  thok  a 
different  qneatlon  would  have  been  made. 
It  is  true  that  there  is  on  the  fl.  fa.  itself 
an  eutry-ot  a  levy  and  of  written  notice  giv- 
m  to  the  defendant  of  the  levy*  Bnt  thli^ 
after  all,  is  a  mere  entry ;  and  mdt  entries, 
without  some  further  showli^  as  to  tb^  acta* 
al  selsure  of  the  property,  or  of  a  bona  fide 
public  effort  on  the  part  of  tbe  plaintiff  In 
fl.  fa.  to  enforce  bis  execution  In  the  courts 
at  sudi  times  and  perloda  that  sevoi  years 
will  not  elapse  between  such  attempts,  or 
betweoi  such  attempts  and  a  pn^er  mtiy, 
will  not  sntBce  to  keep  the  execution  alive 
There  Is  nothing  in  the  record  to  show,  be- 
yond the  entry  itself,  that  the  notice  was 
given  to  tibe  defendant,  or  that  a  claim  was 
filed  by  the  defmdant  wiUiin  sevoi  years. 
The  claim  filed  In  this  case  was  not  in  tbe 
record  as  originally  transmitted  to  this  court 
from  tbe  superior  court ;  but  under  fbe  au- 
thority given  In  CivU  Code.  |  6149  (4).  this 
court  directed  tbe  clerfe  of  tbe  superior  court 
of  Habersham  county  to  certify  and  transmit 
the  claim  filed  In  the  case,  and  in  compliance 
with  the  order  the  claim  was  duly  certified 
and  transmitted.  Upon  examination  of  the 
same  it  appears  that  the  claim  was  not  filed 
until  December,  1910.  Consequently  there  is 
no  sufficient  evidence  of  any  bona  fide  at- 
tempt to  enforce  the  Judgment  against  tbe  de- 
fendant  within  tbe  statutory  period,  and  the 
court  did  not  err  in  holding  that  the  fl.  fa. 
was  dormant  And,  so  holding,  a  new  trial 
was  properly  granted. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

LUMPKIN,  J.  (concurring  specially).  The 
dedson  In  Oliver  v.  James,  131  Oa.  182,  62 
S.  E.  73,  was  rendered  by  tbe  entire  bench, 
and  is  binding  as  to  the  exact  points 
there  determined.  I  am  not,  however,  pre- 
pared to  abandon  what  was  said  In  tbe  dis- 
senting opinion  in  Columbus  Fertilizer  Co. 
V.  Hanks,  119  Ga.  955,  47  S.  B.  222.  cited 
in  Bountree  t.  Jones,  124  Ga.  885^  62  S.  EL 
326. 

(lu  Oft.  tm 

COFFET  V.  COBa 
(Supreme  Court  of  Georgia.    Oct  2,  1913.) 

(Syllahxu  by  the  OourtJ 
1.  TbIAL   (§  2o2*)-.lK8TBUOTZONS-COHTOBU- 

ITV  TO  Evidence. 

The  plaintiff  rested  her  prayer  for  a  de- 
cree of  specific  performance  upon  the  conten- 
tions that  there  bad  been  a  parol  gift  of  the 
land,  possession  under  the  gift  and  substan- 
tial improvements  made  by  her,  and  that  tbere 
was  an  agreement  wtiicb  amounted  to  a  con- 
tract of  sale  and  purchase,  and  tbat  she  hsd 
entered  into  possession  under  tbls  contract 
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■nd  mad«  vihuble  ImproTaments.  There  wai 
no  ertdence  to  support  the  theory  that  there 
was  a  parol  gift  of  the  land,  possession  taken, 
and  substantial  improrements  made  in  parsu- 
aoce  thereof,  and  the  court  in  the  charge  to  the 
jDt7  should  hare  distlnctlr  confined  them,  in 
determining  whether  or  not  the  plaintUC  was 
entitled  to  a  decree  of  specific  performance,  to 
the  allegations  of  a  contract  of  sale  and  pur- 
chase, and  to  the  evidence  upon  that  issue. 

[Ed.  Note.— For  other  cues,  see  Trial,  Gait 
Dir.  H  60S.  S96-ei2;  Dec.  Dig.  I  262.*] 

2.  Appeal  and  Bbbob  (|  843*)  —  Bm>w  — 

Mattbbs  Conbidebkd. 

The  court's  statement  of  the  contentions 
of  the  parties  was  not  entirely  accurate;  but 
it  is  not  decided  whether  this  inaccuracy  will 
be  sufficient  groaad  for  a  now  trial,  as  the 
judgment  refuiring  a  new  trial  Is  rereraed  upon 
another  point. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3881-SS41;  Dec.  Dig.  | 
S43.*l 

;;.  Specivic  Febfobuanci:  (§  121*)  —  On- 

TAINTT  OV  FABOL  OOHTBACrT— EvIDBNOB. 
To  entitle  the  plaintiff  to  a  decree  for  spe- 
cific performance  of  a  parol  contract  for,  the 
sale  of  land,  the  contract  must  first  he  estab- 
Ushed  to  a  reasonable  certainty,  and  the  con- 
sideration claimed  to  have  been  paid  or  ren- 
dered therefor  must  be  clearly  and  satisfactorily 
proved  to  have  been  paid  or  rendered  in  per- 
formance of  that  contract  Or,  if  the  plaintiff 
seeking  the  decree  relies  upon  possession  with 
TBluabTe  improvements,  it  must  be  established, 
by  evidence  of  the  character  just  described,  to 
hare  been  made  with  reference  to  the  con- 
tract In  the  present  case  the  evidence  fails 
to  show  that  tbe  payments  alleged  to  have  been 
made  were  actually  made  with  reference  to 
the  contract,  and  fails  also  to  show  the  making 
of  valuable  ImproTemeDts  with  reference  to 
the  contract 

[Ed.  Note.— For  other  eases,  see  Specific 
I'erformance,  Cent  Dig.  H  387-395;  Dee.  Dig. 
«  121.*] 

Error  from  Superior  Court,  Miirzay  Coun- 
ty; A.  W.  Flte,  Judge. 

Action  by  Mrs.  K.  N.  Cobb  against  W,  B. 
Coffey.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed. 

B.  N.  Steed,  of  Spring  Place,  Maddoz,  Me- 
Camy  &  Shumate,  of  Dalton,  for  plaintiff  In 
error.  O.  N.  King,  of  Spring  Place,  and 
W.  B.  Mann  and  W.  O.  Miutin,  both  of  Dal- 
ton, for  defendant  in  error. 

BECK,  J.  The  plalntifr  brought  her  peti- 
tion for  a  decree  of  spedflc  performance, 
making  In  substance  the  follovring  allega- 
tions :  The  defendant,  who  is  tbe  tathet  of 
petitioner,  decided  about  four  years  prior  to 
tbe  brlni^ng  ot  tbU  suit  to  make  a  division 
of  bis  lands  In  Hurray  county  among  his 
six  chUdren,  and  executed  deeds  to  two  ot 
them  for  puts  ot  the  land,  and  tamed  over 
tbe  remainder,  consisting  of  172  acres,  to 
petitioner  and  her  other  three  brothers,  with- 
out executing  deeds,  and  wlthont  spedtyinz 
km  to  the  Interest  <HE  each;  but  he  did  point 
out  to  each  ot  the  four  where  he  tiiought 
their  respecUre  Interests  would  be.  In  1010 
he  went  orer  said  land  with  tbe  four  chil- 
dren, and  laid  off  tbe  Interest  of  each,  making 


lines  and  setting  up  stakes  showing  how 
each  Interest  was  bounded,  allotting  48  acres 
to  each.  Relying  in  good  faith  npon  tbe  gift 
to  her  by  her  father,  she  went  Into  possession 
of  the  land,  built  a  dwelUng  house  thereon, 
and  made  valuable  improvements,  and  is 
still  Id  possession  of  the  land.  She  farther 
aUeged  that  In  the  faU  of  1010  "the  said 
father  pointed  'out  said  Interest  of  each  of 
said  children  in  said  land,  and  then  agreed 
with  the  children  that  each  should  pay  to 
tbe  said  father  during  bis  lifetime  the  sum 
of  $50  per  year;  he  valuing  tbe  interest  of 
each  child  at  the  sum  of  ¥626.  Petitioner 
claims  that  by  reason  of  said  gift,  and  her 
entering  into  possession  of  the  land  In  good 
faith,  and  making  Toloable  tmproTements 
thereon,  she  is  enUUed  to  have  a  deed  to  the 
43  acres  set  apart  to  her,  charging  that  her 
father,  the  defendant,  la  now  undertaking  to 
repudiate  the  gift  and  agreement  Tbe  de- 
fendant denied  the  making  of  the  parol  con- 
tract as  aUeged,  and  denied  that  the  plain- 
tiff had  made  any  such  valuable  improve- 
ments, or  had  made  payments  for  the  land 
under  any  contract  which  would  entitle  her 
to  tbe  decree  sought  On  tbe  trial  tbe  Jury 
returned  a  verdict  for  the  plaintiff.  The  de- 
fendant made  a  moticm  for  a  new  trial, 
which  was  overruled. 

[1]  1.  While  the  plaintiff,  in  more  than  one 
place  in  her  [>etitlon,  refers  to  the  agreement 
as  to  the  land  Involved  In  this  controversy 
as  a  gift,  other  allegations  show  that  the 
agreement  really  was  a  contract  of  purchase 
and  sale.  The  allegations  are  extremely 
vague  and  Indefinite,  and,  while  there  are, 
in  the  first  part  of  the  petition,  allegations 
that  the  father  made  a  gl^t  to  the  plaintiff  of 
the  land  which  the  petitioner  seeks  to  compel 
him  to  convey,  these  allegations  relate  to  an 
agreement,  or,  rather,  to  statements  made 
by  the  father  before  there  was  any  division 
of  the  land  or  attempt  to  definitely  fix  the 
boundaries  ot  the  land  which  was  the  sub- 
ject of  the  agreement  The  allegation  that 
"some  four  years  ago  plaintiff's  father  de- 
cided to  make  a  division  of  bis  lands  In 
Murray  coun^  among  his  chUdren"  fixes  the 
time  in  the  year  1907,  and  In  view  ot  such  an 
mUre  lack  of  deflnlteness  as  to  tbe  proper- 
ty which  It  Is  alleged  the  fittber  Intended  to 
give  to  his  children,  without  more,  there 
conld,  of  course,  he  no  decree  for  specific  per- 
formance. But  In  the  foil  of  1010,  as  It  ap- 
pears from  paragraph  6  of  the  petition,  **tiie 
said  father  pointed  out  aald  Interest  of  each 
of  said  children  In  said  land,  and  then  agreed 
with  the  children  that  each  should  pay  {him] 
during  his  lifetime  tbe  sum  ot  VfiO  per  year 
tor  tbe  land."  And  In  the  evld^ice  the 
plaintiff  testifies,  relatively  to  tills  last  agree- 
ment, that  she  was  to  pay  tbe  860  a  year 
during  the  lifetime  ot  the  fotb«,  and  tbe 
further  sum  of  8125  if  he  should  demand  It 
It  also  appears  trota  her  testimony  that 
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during  t3ie  ^ears  while  slifl,  with  her  hna- 
bftnd,  was  occupying  the  land  before  the 
marking  of  it  out  and  fixing  the  exact 
bonndarira  she  paid  the  usual  roit  ot  one- 
tblrd  and  one-fourtb  of  the  crops.  This  evi- 
dence, con^dered  in  connection  with  the  al- 
legation which  we  have  quoted  from  para- 
graph 6,  BbowB  that  the  agreement  as  to  the 
land  constituted  a  contract  tor  the  sale  and 
purchase  of  the  land  for  a  valuable  con- 
sideration, and  the  theory  which  the  plain- 
tiff first  presents  In  her  petition  (that  there 
had  been  a  parol  gift  to  her  by  ber  father, 
and  that  she  was  entitled  to  specific  perform- 
ance of  the  gratuitoua  promise,  on  the 
ground  that  she  bad  entered  Into  possession 
under  the  promise,  and  made  valuable  Im- 
provements upon  the  land)  is  completely  elim- 
inated. It  may  be  that  the  court  adopted 
this  view  of  the  case  In  the  instructions  to 
the  Jury;  but  the  charge  was  inaccurate  in 
presenting  this  view  to  them,  for,  in  that 
portion  of  the  charge  complained  of  in  the 
fifth  ground  of  the  motion  for  a  new  trial, 
the  judge  Instructed  the  Jury  as  follows:  "I 
charge  you  this:  If  the  contentions  of  the 
plaintiff  are  correct,  she  Is  entitled  to  re- 
cover; otherwise  she  would  not  be  entitled 
to  recover.  In  other  words.  If  the  conten- 
tions of  defendant  are  correct,  the  plaintiff 
cannot  recover;  but  in  this  connection  I 
charge  you  that,  If  you  find  that  there  was 
such  a  contract  as  she  contends,  and  she  en- 
tered Dpon  the  land  under  the  contract,,  then 
she  would  be  entitled  to  recover,  whether 
she  made  any  substantial  improvements  on 
the  land  or  not  In  other  words,  If  she  pur- 
chased In  the  way  which  she  contends,  and 
entered  upon  the  laud  as  her  own,  and  cul- 
tivated and  lived  upon  it  as  her  property, 
it  would  not  be  necessary,  for  her  to  recover, 
that  she  should  have  put  any  substantial 
improvements  upon  the  invper^;  but  it 
wonld  be  so  if  it  was  a  gift  pure  and  simple. 
Aa  I  have  said,  it  partakes  of  the  nature  of 
a  gift,  If  as  plaintiff  contends;  but.  If  the 
allegations  of  the  plaintiff  are  true,  it  is  a 
contract  of  purchase  and  not  a  gift"  The 
lai^age  employed  in  the  opening  sentence 
of  this  excerpt  from  the  charge^  that,  "if 
the  contentions  of  the  plaintiff  are  correct, 
she  is  entitled  to  recover,"  was  necessarily 
confusing,  because  the  court  did  not  attempt 
to  distinguish  those  contentions  in  the  plead- 
ings which  were  supported  by  the  evidence 
from  those  which  were  not  As  we  have 
shown  above,  one  of  the  contentlonB  was 
that  there  was  a  parol  gift  by  the  father, 
and,  while  the  court  afterwards  Instructed 
the  jury  that  *1f  the  allegations  of  the  plain- 
tiff are  true,  It  Is  a  contract  of  purchase  and 
not  a  gift,"  he  bad  also  instructed  them  that 
"the  contentions  of  the  parties  are  as  set 
out  in  the  pleadings,  the  declaration,  and 
answer.  •  •  •  You  will  have  tbem  out 
with  you,  and  can  read  them  and  refer  to 
(hem  for  that  purpose."   The  court  should. 


In  order  to  prevent  confusion  In  the  minds  of 
the  jury,  have  distinctly  informed  them  that 
the  contention  of  the  idalntiff  to  the  effect 
that  the  father  had  made  a  parol  gift  of  the 
land  to  her  should  not  be  considered  by  them, 
OS  it  was  unsupported  by  evidence  in  the 
case,  and  should  have  limited,  by  proper  hi- 
stmctions,  the  right  of  the  plaintiff  to  a  rs- 
covery  to  those  allegations  showing  a  con- 
tract of  sale  and  purchase. 

[2]  2.  In  stating  the  contentions  et  tbe 
plaintiff  to  the  Jury  the  court  instructed 
them  as  follows:  "The  plaintiff  contends 
that  she  is  one  of  six  children,  and  that  ber 
father  became  desirous  of  dividing  bla  prop- 
erty, bis  real  estate,  among  his  children,  and 
that  a  contract  was  entered  into  between  ber 
and  the  balance  of  them  and  their  father, 
with  reference  to  tbe  estate,  by  which  it 
was  agreed  that  four  of  them  should  take 
certain  portions  of  the  estate  pointed  out  at 
tbe  time  (some  four  or  five  years  ago),  and 
pay  a  rental  or  an  amount  of  (50  a  year 
during  the  lifetime  of  this  defendant  and 
wife,  and  pay  $125  additional  if  It  should  be 
demanded  or  become  necessary  on  account  of 
the  needs  of  the  parents,  and  that  at  the 
time  she  entered  on  the  portion  of  the  land 
pointed  out  to  her,  and  built  a  house  and 
some  outbuildings,  and  took  possession  of 
the  portion  of  land  Indicated  which  would 
go  to  her  and  her  brother  living  with  her; 
but  that  the  same  was  not  divided  at  that 
time,  but  later  on  In  1910  there  was  a  divi- 
sion made.  She  contends  that  at  the  time 
that  tbe  contract  was  first  made  she  entered 
into  possession  of  the  property,  and  exercised 
control  over  it  and  used  it  as  her  owa,  and 
claimed  It  as  her  property,  and  still  claims 
it  under  the  contract"  This  was  not  an  ac- 
curate statement  of  the  contentious  of  tbe 
plaintiff  as  shown  by  the  evidence,  nor  as 
stated  in  tbe  petition.  There  was  no  con- 
tention in  the  petition  that  at  a  time  "some 
four  or  five  years  ago"  a  contract  was  en- 
tered into  between  her  and  the  balance  ot 
the  children  and  their  father,  with  reference 
to  the  estate,  by  which  it  was  agreed  that 
four  of  them  should  take  certain  portions  of 
the  estate  pointed  out  at  that  time,  and  pay 
a  rental  or  an  amount  of  $50  a  year  during 
the  lifetime  of  tbe  defendant  and  bis  wife, 
and  pay  $125  additional  If  it  should  be  de- 
manded. The  contract  according  to  the  con- 
tentions of  the  plaintiff,  to  pay  $50  a  year 
dnring  the  lifetime  of  the  defendant  was  not 
made  until  the  year  1910.  When  the  plaintiff 
first  went  Into  possession  of  the  land,  three 
or  four  years  before  1910,  according  to  the 
allegations  of  the  petition,  she  went  in  "re- 
lying upon  the  gift  to  her  of  said  land  bs 
her  father,"  and  It  was  not  until  tbe  fall  of 
tbe  year  1910  that  the  father  "pointed  out 
the  Interest  of  each  of  the  children,  and 
agreed  with  tbe  children  that  each  was  to 
pay  tbe  father  during  bis  lifetime  the  sum 
of  $50  per  year."  Up  to  the  year  1911,  ac- 
cording to  me  Pt^^ef  SyHHM«5g?^?' 
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paid  "rent  erezy  year,  *  •  •  one-third 
and  a  fonrtb,  and  the  year  1011  I  tendered 
9O0  to  Father,  and  [he]  refused  to  accept  It, 
and  said  for  nte  to  pay  the  same  rent  I  had 
been  paying,  one-third  and  one-fourth."  One 
of  the  effects  of  this  erroneoua  statenmit  of 
the  contentlona  of  the  plaintiff  by  the  court 
was  to  create  confoslon  in  the  minds  of  the 
Jury  as  to  the  time  when  the  contract  In 
reference  to  the  land*  wliicb  we  have  held  to 
be  a  contract  of  sale  and  purchase,  and  not 
a  parol  gift  of  the  land,  was  actually  made. 
We  have  thought  it  proper  to  call  attentton  to 
this  inaccuracy  in  the  statement  ot  the  con- 
tentions of  the  plalntur.  without  deciding 
whether  it  would  be  sufficient  ground  for  a 
new  trial  or  not,  as  the  Judgment  refusing 
a  new  trial  la  to  be  reversed  up«i  another 
point 

[3]  a  But  apart  from  the  inaccuracies  In 
the  charge  which  we  hare  pointed  out  a  new 
trial  is  demanded  In  this  case,  on  the  ground 
that  there  Is  not  sufficient  evidence  to  sup- 
port the  verdict  This  case  was  tried  in 
1912,  and  the  witnesses  for  the  plaintiff  do 
not  testify  as  to  the  year  in  which  the  plain- 
tiff and  her  husband  moved  upon  the  land 
in  controversy;  but  they  refer  to  the  time 
at  which  they  claimed  to  have  gone  into 
possession  as  "some  five  or  six  years  ago." 
This  would  fix  the  year  in  which  the  plaintiff 
went  upon  the  land  in  1006  or  1907,  and  for 
convenience  of  reference  we  shall  refer  to 
the  entry  into  possession  of  the  land  as  in 
1907.  As  we  have  held  above,  the  theory  of 
the  plaintiff,  that  at  the  time  of  her  going 
into  possession  of  certain  land  pointed  out  to 
her  by  her  father  in  1907  this  possession  was 
taken  under  such  an  agreement  as  would, 
make  a  parol  gift  of  the  land,  is  untenable 
in  view  of  the  evidence,  no  certain  boundaries 
or  any  particular  lot  of  land  having  been 
fixed,  and,  moreover,  the  plaintiff  shows  by 
her  own  evid^ice  that  up  to  the  year  1910  she 
was  a  mere  tenant  paying  rent  And  we 
DOW  consider  whether  or  not  in  the  year  1910 
such  an  agreement  vrith  reference  to  the  sale 
and  purchase  of  the  land  was  made  by  the 
plaintiff  and  her  father  as  would  give  her  a 
right  to  a  decree  of  speclflc  performance  on 
the  ground  that  an  enforceable  parol  contract 
for  the  sale  of  the  land  was  made  and  enter- 
ed Into.  Section  4634  of  the  Civil  Code  pro- 
Tides:  "The  specific  performance  of  a  parol 
contract  as  to  land  will  be  decreed,  if  the 
defOndant  admits  the  contract,  or  If  it  be 
80  far  executed  by  the  party  seeking  relief, 
and  at  the  instance  or  by  the  Inducements  of 
the  other  party,  that  If  the  contract  be  aban- 
doned he  cannot  be  restored  to  his  former 
position.  Full  paymmt  alon^  acoepted  by 
the  Tttidor,  or  partial  paymoit  accompanied 
with  possession,  or  possession  alone  with 
valuable  improvonenta,  If  clearly  xwoved  in 
cadi  case  to  be  done  with  referoice  to  the 
parol  contract,  wlH  be  saffldent  part  per- 
formance to  Justi^r  a  decrea."    Under  the 
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terms  of  the  contract  made  in  lAlO,  according 
to  Qie  evldoice  of  the  pla&itlff,  she  was  to 
have  the  land  npon  the  pt^ment  of  $50  a 
year  during  the  lifetime  of  her  father,  and 
the  paymmt  of  the  sum  of  |126  in  case  he 
demanded  payment  of  the  same.  Viewing 
the  evid«Dce  tn  the  light  of  the  last  sentmce 
of  the  code  section  we  have  quoted,  the 
plaintia  submitted  testlmfmy  to  show  that 
she  was  in  possession  of  land  which  had  be* 
longed  to  her  father,  and  which  she  claimed 
he  had  agreed  to  let  her  have  on  the  terms 
last  stated ;  there  is  no  sucb  clear  and  satis- 
factory evidence  of  anything  done  with  refer-  , 
ence  to  the  parol  contract  as  to  show  suf- 
ficient part  performance  to  Justify  the  decree 
sought  The  plaintiff  herself  testified:  "This 
is  the  fifth  year  that  I  have  lived  on  the 
place.  I  have  paid  rent  every  year.  I  paid 
my  contract  $50.  I  paid  rent  until  1911; 
up  to  1911  I  ptdA  one-third  and  a  fourth,  and 
the  year  1911  I  tendered  $50  to  Father,  and 
[be]  refused  to  accept  It  and  said  for  me  to 
pay  the  same  rent  I  had  been  paying,  one- 
third  and  one-fourth.  Last  year  he  never 
did  demand  third  and  fourth  until  late  in  the 
fall  after  the  crops  were  gathered.  I  had 
tendered  him  my  $50  as  I  had  contracted  to 
do  before  he  levied  on  my  crop.  •  •  • 
:  Father  told  me  that  day  [about  November, 
1810]  they  had  run  the  line,  and  told  me  it 
was  mine,  and  I  could  pay  him  $50  a  year; 
he  valued  my  part  at  $625.  I  was  not  to 
pay  the  $125  imless  he  come  to  want  and 
said  that  he  wanted  it  and  the  $125  was  to 
be  accounted  for  In  the  final  wind-up  after 
he  was  dead;  that  was  to  be  accounted  for 
in  settling  around  with  each  other  after  he 
was  dead."  The  husband  of  the  plaintiff 
testified,  in  part:  "I  paid  $50,  8  per  cent 
on  $625;  he  said  that  $125  was  to  be  ac- 
counted for  some  time  on  a  general  settle- 
ment I  suppose  if  he  ever  demanded  the 
$125  he  would  get  It  and  if  he  never  did  on 
a  general  wind-up  it  would  show  WJiicb  one 
got  the  $625  worth.  Mr.  Coffey  said  that 
he  didn't  know  he  would  ever  want  the  $125 ; 
but  if  be  did  we  woul^  pay  that  much.  He 
said  that  he  would  have  to  be  in  want  more 
than  be  had  ever  been  if  he  ever  needed  it; 
if  he  ever  needed  it  if  he  ever  did  want  It- 
we  were  to  pay  it  He  said  that  all  that  he 
wanted  was  $50  a  year,  and  he  said,  'That 
will  be  plenty  to  keep  me  and  my  wife  up.' 
*  *  *  I  never  did  agree  to  pay  the  $125 ; 
it  my  wife  agreed  to  pay  it  it  la  all  right 
I  don't  say  that  ahe  agreed  to  pay  It:  he 
talked  with  her  a  heap  of  times."  We  do 
not  think  that  this  clearly  proves  a  part 
payment  of  tiie  purchase  mon^  with  refer- 
ence to  the  parol  contract  Tb»  wife  and 
the  husband  each  qwak  of  having  paid  $60. 
This  must  have  referred  to  the  same  $50. 
The  huAand'a  testimony  does  not  show  at 
what  time  he  made  the  payment  nor  does  it 
clearly  show  that  it  was  done  in  part  perform- 
ance of  the  contract  for  tiie  sale  of /dte^^Umd^ 
Digitized  by  VjOOv 
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because  be  says  lie  nerer  did  agree  to  pay  the 
$125  wUch  the  vendor  was  to  have  In  case  he 
demanded  1^  and  In  case  he  did  not  demand  It 
it  was  to  be  paid  after  fala  death.  The  wife. 
In  qpealdng  of  the  payment  of  $00,  makes 
the  statement  wblch  we  have  set  ont  abor^ 
end  It  Is  dear  from  that  statement  oondder^ 
ed  In  connection  with  all  the  othw  testimony, 
tbat  she  merely  made  a  tender  of  $00,  which 
the  father  r^sed  to  accept,  claiming  the 
rent  which  had  prertonsly  been  paid  him. 
It  follows  tha^  If  the  father  bad  ever  enr 
tered  Into  a  parol  contract  for  a  conTeyance 
of  .the  land.  It  never  became  Undlng  upon 
him  becanse  of  any  payment  received  by  bim 
with  refer«ice  to  that  contnut.  Certainly  it 
cannot  be  said  that  it  is  clearly  pzoved  that 
there  was  any  payment  made  in  pursuance  of 
the  terms  of  the  alleged  contract  made  with 
the  father.  It  seems  inferable  to  us  from  the 
whole  evidence  that  the  father  rejected  the 
tender.  Certainly,  considering  It  In  the  most 
favorable  light  for  the  plaintiff,  it  leaves  It 
exceedingly  doubtful  as  to  whether  there  was 
any  proof  ot  part  compliance  with  the  con- 
tract by  the  making  of  a  payment 

If  the  plaintiff  relies  upon  possession  given 
under  a  parol  contract  and  valuable  Improve- 
ments made  npon  the  premises,  then  there  Is 
a  clear  lack  of  testimony  to  support  that 
theory.  The  evidence  of  the  plaintiff  and  of 
all  of  her  witnesses  shows  that  the  improve- 
ments which  were  made  npon  the  land  to 
which  she  claims  a  right  to  have  a  convey> 
ance,  and  which  were  not  made  subsequently 
to  the  commencement  of  this  suit,  were  made 
before  the  alleged  contract  of  1010,  and  while 
the  plaintiff  and  her  huBband  were  on  the 
land  as  tenants,  paying  as  rent  a  third  and 
a  fourth  of  the  crops.  No  Improvements  at 
all  were  shown  to  have  been  made  npon  the 
land  with  reference  to  the  contract  of  sale 
prior  to  the  bringing  of  this  suit  Having 
failed  to  clearly  prove  the  making  of  pay- 
ments with  reference  to  the  parol  contract, 
and  having  failed  to  show  Improvements 
made  after  possession  given  under  the  con- 
tract, as  required  by  the  statute,  the  plaln- 
tlfTs  case  falls  for  want  of  proof.  Shropshire 
V.  Brown,  45  Ga.  175. 

Except  as  indicated  In  the  first  two  dlvl- 
slo'ns  of  this  oplolon,  there  were  no  material 
errors  in  the  charge  of  the  court 

Judgment  reversed.  All  the  Justices  con- 
cur. 

tin  Qa.  ««) 

BANKS  V.  BRADWELL. 
(Supreme  Court  of  Georgia.   Oct  2,  1013.) 

1.  EVXnENCB  (I  576*)— TiSTZlIOIlT  AT  FOBHEB 
TbIAI^CoUPETENCT— CONVKBSATIOH  WITH 

Dkcbased  Pkbson. 

Where  tbe  plaintiff  is  Incompetent  to  tes- 
tify as  to  converBationi  with  a  person  since  de- 
ceased, under  whom  the  defendant  claims,  and 


another  person  la  introduced  who  gives  teiti- 
mony  as  to  such  coDTsrsatioos,  and  snbseqoent- 
ly  tbe  plaintiff  dies,  leaving  this  witness  as  ai 
heir  at  law,  who  thus  becomes  interested  in  tin 
resnlt  of  tbe  suit  and  later  the  witness  also 
dies,  on  a  subsequent  trial  (a  new  trial  baving 
been  granted,  and  the  case  proceeding  in  tbe 
name  of  the  administrator  of  the  plaintiff)  tlie 
evidence  given  b;  tbe  witness  at  the  fomicc 
trial  is  admissible. 

[Bid.  Note.— For  other  cases,,  see  GMdencew 
Cent  Dig.  H  3M1-240S;  Dec.  Dig.  |  076.*] 

2.  E^'inESci  ^  271*]i— SKU-SBBVuro  Decli- 

BATIOnS. 

It  was  arnmsous  to  exclude  certain  eii- 
dence  referred  to  In  the  second  division  of  tbe 

opinion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Ce^Dig.  ii  IjOeS-lOlO,  IO8I-41OI;  Dee.  Dig. 

8.  Tbux  <|  208*)  — iNftnuonoira— Ddtt  to 

Request. 

In  the  absence  of  an  appropriate  written 
request  there  was  no  error  In  omtttiog  to 
charge  relatively  to  certain  admbsions  relied 
upon  by  tbe  pkintlff  to  establish  a  resnUiiv 
trust 

[Ed.  Mote.— For  other  cases,  see  TiiaL  Cent 
Dig.  ii  848-660 ;  Dec.  Dig.  |  250.*] 

4.  Tbusts  (I  72*)— Implteo  Wheh. 

Where  a  trust  would  be  implied  from  pay- 
ment of  the  purchase  price  of  land  with  money 
furnished  by  another  person,  a  trust  will  be 
implied  if,  after  receiving  the  money  to  buy  the 
land,  the  recipient  uses  the  money  for  other 
purposes,  and,  substituting  his  own  money  for 
that  fumiibed  to  him,  pays  for  tbe  land,  inteni- 
iiv  to  nuke  the  payment  for  the  other  person. 

[Bid.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  if  102,  103;  Dec  Dig.  1  72.*} 

5.  Evidence  (H  236,  2B6*)  —  Ansnasiows- 
Pbeliminabt  Evidekcb— Buboen  of  pBoor. 

The  request  to  chaise,  set  out  in  the  fifth 
division  of  the  opinion,  perhaps  intimated  aa 
opinion ;  but  it  embodied  a  correct  principle  ot 
law  applicable  to  the  case. 

[Ed.  Note.— For  .other  cases,  see"  Evldenc*, 
Cent  DiR.  §8  876-882,  1003,  1006:  Dec.  Die. 
il  236,  256.*] 

6.  SuimcxEircT  or  BvincNon. 

The  verdict  was  not  demanded  by  the  evi- 
dence.   On  another  trial  the  defendant  will 
have  an  opportunity  of  offering  the  allied  new- 
ly discovered  evidence. 
B^k,  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  by  J.  D.  Bradwell,  administrator, 
against  M.  A.  Banks.  Judgment  for  plaiutUE, 
and  defendant  brings  error.  Rev&wd. 

This  case  has  been  b^re  the  Suprenn 
Court  on  two  occasions.  KlUlan  t.  Banks. 
103  Ga.  245,  20  8.  E.  971;  Id.,  Ill  Oa.  85% 
86  8.  B.  68S.  Banks  Instituted  proceedings  to 
dispossess  Killlan  of  crataln  land,  and  KUB- 
an  filed  a  suit  to  enjoin  tibose  proceedings,  to 
cancel  certain  deeds  under  wbiA  plaJntlfl 
claimed,  and  to  have  tifle  decreed  to  be  hi 
defendant  On  the  first  occasion  flu  Sn- 
in^me  Court  decided  that  there  was  no  abuse 
of  discretion  npon  tbe  part  of  tiie  trial  Judge 
in  refusing  the  Injnnctimi,  koA  also  thft 
the  judge  properly  rejected  an  affidavit  of  tbs 
plaintiff  in  the  injunction  suit  on  the  gronnd 
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tbat  8be  was  Incompetent  to  testify;  In  tbe 
course  of  the  optnlon  It  was  said  that  under 
the  auctions  In  tbe  petition  tbe  defendant 
was  not  an'  Innocent  porcbaBer,  and,  if 
plaintiff  "can,  by  aliunde  evidence,  establish 
her  claim  to  the  satlsfoction  of  tbe  Jury,  she 
will  be  entitled  to  recover  tbe  whole  prop- 
erty." On  the  second  occasion,  tbe  plaintiff 
having  recovered,  tbis  court  refused  to  Inter- 
fere with  the  eierdse  of  the  Judge's  discre- 
tion in  tbe  first  grant  of  a  new  trial.  Subse- 
quently the  plaintiff  died,  and  tbe  case  was 
prosecuted  by  tbe  administrator  on  her  es- 
tate A  second  verdict  was  r^dered  against 
the  defendant,  who  made  a  motion  for  a  new 
trial  on  the  general  grounds,  and  upon  several 
special  grounds  which  included  exceptions  to 
rulings  on  the  admissibility .  of  evidence,  to 
the  charge  of  tbe  court,  and  to  a  refusal  to 
charge  on  written  request  Tbe  Judge  over- 
ruled the  motion,  and  the  movant  excepted. 
The  other  material  tacts  appear  in  the 
opinion. 

C.  W.  Smith,  M.  A.  Hale,  and  B.  B. 
Blackburn,  all  of  Atlanta,  for  plaintiff  In 
error.  Rosser  ft  Brandon,  L.  Z.  Rosser,  Jr.^ 
and  Stilee  Hopldns,  all  of  Atlanta,  for  de- 
fttidantln  error. 

ATKINSON,  J.  [t]  Tbe  defendant  was 
tbe  widow  of  James  Banks.  She  claimed  a 
half  Interest  in  tbe  land  under  a  deed  execut- 
ed by  James  Banks  to  herself,  and  tbe  other 
half  interest  by  inheritance  from  James 
Banks,  who  died  after  tbe  execution  of  tbe 
deed.  The  plaintiff  was  a  sister  of  James 
Banks,  and  claimed  by  virtue  of  An  alleged 
resoltlng  trust;  it  being  contended  that  sbe 
supplied  tbe  consideration  to  -buy  tbe  land, 
and  requested  James  Banks  to  buy  It  for  ber, 
and  that  be  made  the  purchase,  but  took  tbe 
deed  in  bis  own  name.  James  Banks  died 
before  tbe  suit  was  instituted.  The  plaintiff, 
being  incompetent  to  testify  aa  to  converaa* 
tions  with  the  deceased  Jamca  Bank%  pro- 
duced two  otiier  witnesses,  one  a  niec^  and 
the  otber  a  nephew,  to  testify  as  to  converup 
ttouB  wlQi  James  Banks  before  his  decease 
wherein  be  was  said  to  have  made  state- 
ments which.  In  effect,  tended  to  support 
the  plaintiff's  theory  of  a  resulting  trust 
SatMequently  to  the  tcial  at  which  such  tesU< 
mony  wu  given,  the  plaintiff  died,  leaviog 
among  her  heirs  at  law  the  two  witnesses 
wlio  bad  deUvered  testimony  as  above  Indi- 
cated, who,  by  virtue  of  being  heirs  of  tbe 
plaintUb,  became  Interested  in  tiie  recovery. 
Before  another  trial,  however,  both  of  these 
witnesses  died.  After  their  death,  an  admin- 
istrator having  been  appointed  to  prosecute 
tbe  case,  another  trial  proceeded,  which  re- 
sulted- In  the  verdict  which  formed  the  basis 
ot  the  motion  tor  new  trial,  upon  the  over- 
roling  of  which  the  present  bill  of  eicep- 
tions  was  sued  out  On  the  last  trial  tbe 
evidence  delivered  on  the  former  trial  by  the 


two  witnesses  Just  mentioned  was  admitted 
over  the  objection  that  If  such  witnesses 
were  in  life,  they  would  be  heirs  at  law  of 
the  plaintiff,  now  deceased,  represented  by 
the  administrator,  and  would  be  Incompetent 
to  testify  as  to  conversations  with  the  plain- 
tiff's deceased  husband,  and,  being  dead,  th^r 
evidence  taken  at  the  former  trial  was  In- 
competent  There  Is  no  merit  in  this  ground 
of  the  motion.  Under  the  Civil  Oode,  |  S773, 
the  testimony  of  a  witness  since  deceased, 
given  under  oath  on  a  former  trial  upon 
substantially  the  same  Issue  and  between  the 
same  parties,  may  be  proved  by  any  one  who 
heard  it,  and  who  professes  to  remember  the 
substance  of  tbe  entire  testimony  as  to  the 
particular  matter  about  which  he  testified. 
Under  tbis  rale  tbe  evidence  was  admissible. 
It  was  not  thereafter  rendered  inadmissible 
under  other  rules  as  to  the  competency  of 
witnesses  to  testify,  as  set  forth  In  the  Civil 
Code,  iS  5808  (pars.  1,  4),  6867.  In  paragraph 
1  onder  section  6868  it  Is  declared:  "Where 
any  suit  Is  Instituted  or  defended  by  a 
person  Insane  at  time  of  trial,  or  by  an 
Indorsee,  assignee,  transferee,  or  by  the  per- 
sonal representative  of  a  deceased  person, 
the  opposite  party  shall  not  be  admitted  to 
testify  In  his  own  favor  against  the  Insane 
or  deceased  person,  as  to  transactions  or 
communications  with  such  Insane  or  deceased 
person,"  etc.  In  paragraph  4  under  section 
5868  it  is  declared:  "Where  a  person  not  a 
party,  but  a  person  interested  in  the  result 
of  tile  suit  is  offered  as  a  witness,  he  shall 
not  be  competent  to  testify.  If  as  a  party  to 
the  cause  be  would  for  any  cause  be  Incom- 
petent" These  rules  are  directed  against 
temptation  of  a  witness  to  perjure  himself, 
and  were  not  Intended  to  affect  testimony 
which  might  have  been  delivered  on  some 
former  trial  when  the  witness  was  not  in* 
competent,  and  which  would  be  admlaslble 
under  other  provisions  ot  law.  After  stating 
in  section  6868  that  no  person  offered  as  a 
witness  shall  be  excluded  by  reason  of  In- 
capacity f <Hr  crime  or  Interest,  or  teom  being 
a  party,  from  giving  evldoice^  etc.,  and  that 
every  person  shall  be  competent  and  compel- 
lable to  give  evidence  on  behalf  of  either  or 
any  of  the  parties  to  the  suit,  enept  in  cer- 
tain Instances  aa  set  forth  in  six  separate 
snt^Darographs,  Including  1  and  4  already 
quoted,  it  Is  dedored  in  section  BSEO :  "There 
shall  be  no  other  exceptions  allowed  under 
the  foregoing  paragraphs."  Nime  of  the 
paragraphs  purport  to  render  inadmissible 
testimony  of  a  witness  dnce  deceased,  which 
was  delivered  on  the  former  trial. 

[2]  2.  The  deed  which  James  Banks  UmA 
In  his  own  name  to  the  land  in  dispute  was 
executed  in  1870,  and  recorded  in  1872.  Hie 
deed  from  James  Banks  to  his  wife  (the 
defendant),  conveying  an  undivided  half  in- 
terest in  the  property,  was  executed  In  1871. 
In  1889  James  Banks  erected  six  houses  on 
tbe  property,  and  died  In  1803  whU^^^l^f 
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In  one  of  Qie  lioiues.  B^ore  the  houses 
were  constructed  Mrs.  KUlian  resided  In  a 
small  house  on  the  same  lot,  and  conttnaed 
to  retdde  there  until  Instlttttton  of  suit,  sot- 
eral  Tears  aftw  the  death  of  James  Banks. 
On  the  trial  the  defendant  offered  In  evi- 
dence certain  joint  promissory  notes,  ezecnted 
by  herself  and  James  Banks  In  1889,  pay- 
able to  a  third  person,  and  certain  mort- 
gages on  Uie  land  In  dispute  to  secure  the 
same,  whldi  notes  end  mortgages  had  been 
paid  off  and  canceled.  In  connection  with 
Budt  evidence  the  defraidant  ^offered  to  te»-. 
tify  that  the  houses  were  oonstnicted  on 
the  ivoperl7  by  James  Banks,  that  the 
notes  and  mort^es  were  gtven  for  building 
the  houses,  that  a  lai^  potUou  of  the  debt 
was  paid  by  the  defendant  after  the  death 
of  James  Banks,  and  that  defendant  ez- 
pextded  spedfled  sums  In  building  and  re- 
pairing fences  and  the  like,  while  the  plain- 
tiff was  llTlng  on  the  property.  The  notes 
and  mortgages  were  rejected,  and  the  de- 
fendant was  not  permitted  to  testify  as  Just 
Indicated.  Error  was  assigned  upon  this 
ruling.  James  Banks  and  bis  wife  were  re- 
siding on  the  land  at  the  time  the  notes  and 
mortgages  purported  to  have  been  signed, 
and  remained  in  possession  until  the  death 
of  James  Banks.  After  that  event  Mrs. 
Banks  continued  to  reside  on  the  land  until 
the  suit  was  Instituted.  During  the  entire 
period  Mrs.  KlUian  also  resided  on  the  land, 
but  in  a  separate  house,  and  was  cognizant 
of  the  Improvements  placed  thereon  by 
James  Banks.  The  plaintiff's  case  depended 
upon  the  establishment  of  a  r^ulting  trust 
It  was  the  theory  of  the  plaintiff  that  the 
possession  of  Banks  during  his  lifetime,  and 
that  of  his  wife  afterwards,  were  subordi- 
nate to  the  title  of  the  plaintiff,  by  reason  of 
the  fact  that  the  land  had  been  purchased 
by  James  Banks  for  Mrs.  Killian,  and  paid 
for  with  her  money  under  circumstances 
which  raised  an  Implied  trust,  and  that  dur- 
ing bis  lifetime  be  regarded  his  possession 
as  that  of  Mrs.  Eilllan,  and  after  his  death 
Mrs.  Banks  continued  possession  merely  as 
his  representative.  The  evidence  relied  on 
to  ratablista  the  resulting  trust  consisted  al- 
most entirely  of  parol  admissions  and  dec- 
larations upon  the  part  of  James  Banks,  to 
the  effect  that  he  bought  the  land  for  Mrs. 
Killian,  and  paid  for  it  with  her  money,  and 
that  he  Intended  to  make  a  deed  to  her.  Un- 
der these  circumstances,  evidence  that,  after 
having  conveyed  a  half  Interest  in  the  land 
to  his  wife,  fa^  with  her,  executed  notes  for 
a  large  amount,  secured  by  mortgages  on 
the  property,  and  thereby  procured  money, 
and  with  It  made  valuable  improvements  on 
the  property,  would  tend  to  explain  the  char- 
acter of  their  possession,  and  to  that  extent 
rebut  the  theory  of  the  plaintiff's  case.  Such 
evidence  would  be  in  the  nature  at  declara- 
tions favorable  to  thonselves;  but  declara- 
tlons  of  that  character  are  admlnlble  for 


the  purpose  of  explaining  possession.  Haa- 
sell  V.  Bryan,  19  Ga.  167,  dted  and  applied 
in  Drawdy  v.  Hesters,  ISO  Oa.  161»  60  S. 
EI.  461,  15  B.  A.  (N.  S.)  190.  See^  also, 
Smith  V.  Halre,  68  Oa.  449. 

13]  3.  Complaint  Is  also  made  on  the 
ground  that  the  Judge  did  not  caution  the 
Jury  and  chaise  them  fully  relative  to  cer- 
tain admlsslona  by  James  Banks,  proof  of 
which  was  relied  upon  by  plaintiff  to  estab* 
llsh  a  resulting  trust  There  was  no  request 
tbr  Instruction  ttpon  this  subject,  and  un- 
der the  drcomstances  the  omission  to  diarge 
was  not  erroneous.  Hawkins  t.  Kennode,  85 
Ga.  116,  123,  U  8.  E.  66a 

[4]  4.  It  was  alleged  that  the  plaintiff, 
throng  her  agent  James  Banks,  sold  a  lot 
on  (Davis  street,  and  out  of  the  proceeds 
bought  the  land  In  dispute,  herdnafter  re- 
ferred to  as  the  Bellwood  property,  to  wbldi 
it  'was  Intended  that  title  should  be  taken 
In  the  name  of  the  [dalntlff;  but  without 
her  knowledge  or  consent  It  was  taken  la 
the  name  of  James  Banks.  Both  transac- 
tions Involved  the  cxtensltm  of  credit,  and 
considerable  time  IntOTened  In  eadi  Instance 
before  tb»  deeds  were  executed.  The  Davis 
street  lot  was  never  conv^ed  to  the  plain- 
tiff, though  she  paid  for  It,  and  r«dded  on 
it,  but  was  conveyed  by  the  person  from 
whom  fl(he  bought  directly  to  tlie  person  to 
whom  she  sold;  James  Banks  representing 
plaintiff  In  botli  transactions,  and  collecting 
the  money  for  which  the  propaty  was  sold. 
There  was  evidence  at  declarations  and  ad- 
missions by  James  Banks  tending  to  estab- 
lish these  allegations.  There  was  also  evi- 
dence to  the  effect  that,  when  James  Bankv 
bought  the  land  In  dispute,  he  paid  a  part 
of  the  price,  and  gave  his  notes  for  a  series 
of  deferred  imymraits.  which  be  met  as  be 
drew  his  monthly  wages.  The  witness  who 
testified  to  this  effect  also  tesUfled  that  the 
lot  purchased  cost  less  than  the  price  ob- 
tained for  the  lot  sold,  and  that  James  Banks 
stated  that  he  used  "the  balance  of  the  mon- 
ey," and  that  he  bought  the  land  In  dispate 
for  plaintiff  "with  her  money."  The  judge 
was  requested  to  charge:  *1t  you  believe 
from  the  evidence  that  James  Banks  in  Us 
lifetime  contracted  in  fats  own  name  for  tbe 
purchase  of  the  property  referred  to  In  the 
petition  as  the  BeOlwood  property,  and  nor 
being  sought  to  be  secured  by  the  plaintiff, 
and  at  the  date  of  Qte  purchase  paid  a  small 
cash  payment  and  delivered  to  the  seller. 
Seage,  his  promissory  notes  for  the  deferred 
payments,  and,  after  paying  the  notes  bo 
executed  1^  himstilf,  took  a  deed  to  himself 
from  Seage,  then  and  In  that  event  no  trust 
could  he  daimed  to  exist  In  so  far  as  thJa 
transaction  Is  concerned,  and  the  plaintiff 
could  not  recover,  and  this  would  be  true, 
nevertheless  you  believe  from  the  evidence 
that  he.  Banks,  did  bold  the  property  allegeA 
to  have'  beesa  purchased  from  Haydw  hi 
trust  In  Mrs.  KllUan,  and  ttie  alleged  admis- 
sions made  by  Banks  in  reference  ta  bow  be 
Digitized  by  V^OOglC 
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held  ttie  propoty  purcSiued  Itj  hSm  from 
Seaee  would  not  be  considered  by  70a.  In 
other  words,  I  (diarge  yon  Oia^  If  yon  believe 
from  the  evidence  that  Banks  pnrChaaed  the 
property  from  Seage  in  his  own  jA^t,  and 
at  the  time  of  such  porchase  none  <k  the 
nHm^  of  Mrs.  Kllllan  entered  Into  tlte  pur* 
diase  price  of  the  property  sou^t  to  be  re- 
covered from  tms  defendant,  then  I  cha^ 
yon  t^t  any  adndsirions  made  by  Banks 
that  be  held  the  propertr  so  xrarchased  for 
his  sister,  Mrs.  ElUlan,  wonld  not  be  bind- 
ing ^tber  npon  Banks  or  any  one  claiming 
under  him,  and  It  will  be  yonr  dnty  to  find 
for  the  defendant"  It  was  alleged  In  the 
motion  fbr  new  trial  that  this  reqnest  should 
have  been  giv^,  because  It  was  a  statement 
of  the  law  directly  applicable  and  pertinent 
to  the  lanes  involved. 

The  charge  was  not  given  as  reqaested; 
>>at  the  judge  instructed  the  Jury  as  fol- 
lows: "If  one  person  holds  the  tltie  to  prop- 
erty, and  another  person  has  paid  the  pur- 
chase money,  and  has  tiierefora  a  braefldal 
Interest  in  the  pn^xnty,  Uie  law  Implies  a 
trust,  and  the  person  who  holds  the  legal 
title  holds  it  as  trustee  for  the  benefldary. 
If  yon  find  In  tlds  case  that  James  Banks, 
acting  as  the  agent  for  Mrs.  KllUui,  bought 
the  Bellwood  property,  and  paid  for  it  with 
Mrs.  Ellllan's  mon«y,  and  took  the  title  to 
himself,  the  plaintiff  In  this  case  wonld  have 
the  rlj^t  to  lecovw.  It  yon  find  that  James 
Banks  did  not  represent  Mrs.  EilUan,  or 
did  not  buy  the  Bellwood  property  with  Mrs. 
Killian'8  mon^,  but  bought  it  with  Us  own 
money,  and  paid  f6r  it  with  his  own  money, 
and  took  the  deed  to  himself,  the  plaintiff 
In  tills  case  cannot  recover.  It  Is  not  necra- 
sary,  gentlemen,  that  tixe  identical  money, 
the  identical  Ulli^  or  the  Identical  coin  which 
Jamea  Banks  may  have  received  as  the 
money  of  Mrs.  KllUan  should  have  been 
used  In  payment  for  this  property;  bnt  it 
must  have  been  Mrs.  Kllllan's  money.  To 
illustrate:  Banks  received  9600,  or  other 
smn,  for  Bfrs.  Kllllan  as  her  mon^,  to  be 
used  in  tbe  purchase  of  the  Bellwood  prop- 
erty, and,  to  fnrttier  illustrate,  be  put  it  In 
the  banks  vrhere  he  had  other  money,  and 
drew  a  diecA  upon  the  general  amount,  and 
tliat  Check  was  paid,  that  would  tw  paying 
with  Mrs.  EUHan's  money;  so,  If  he  had 
the  money,  and  kept  it  or  mixed  It  with  his 
own  money,  and  he  paid  tor  the  Bellwood 
property  with  money  that  was  partly  his 
and  partly  Mrs.  Killian's  by  reason  of  it 
having  been  mixed,  why  that  would  be  pay- 
ing with  Mrs.  Killian's  money.  Now  these 
are  merely  intended  as  illustrations,  and  not 
to  tell  you  anything  that  there  1b  in  the 
evidence  in  this  case  with  reference  to  these 
facts,  bnt  simply  to  illustrate.  I  have  stat- 
ed to  you  that  it  must  be  the  money  of  Mrs. 
Kllllan  that  paid  tor  this  property;  that  is 
subject  to  this  gnallfication:  If  the  money 
of  Banks  was  substitnted  for  the  money  of 
Mrs.  Kllllan,  that  Is  to  say,  if  Banks  re- 


ceived money  that  belonged  to  Mrs.  Kllllan, 
for  the  purpose  of  paying  for  the  Bellwood 
property,  but  be  did  not  use  that  money  In 
paying  for  the  Bellwood  property,  but  kept 
It  or  used  it  tor  other  purposes,  for  his  own 
purposes,  and  thus  intending  to  substitute 
his  own  money  for  the  payment  of  the  Bell- 
wood property,  Intending  thereby  to  carry 
out  the  instructions  which  he  had  received 
from  Mrs.  Kllllan,  and  he  substituted  his 
money  for  the  money  of  Mrs.  KUIian  in  pay- 
ing for  the  property  which  it  purchased, 
then  the  plaintiff  would  have  the  right  to 
recover  in  this  case.  But  if  he  had  no  such 
purpose.  If  he  received  the  money  of  Mrs. 
KlUian,  and  did  not  use  it  to  pay  for  this 
property,  but  used  it  or  kept  It  for  other 
purposes,  and  paid  for  this  property  with  his 
own  money,  intending  to  take  the  title  to 
himself,  his  own  purchase,  then  the  plain- 
tiff in  this  case  could  not  recover,  although 
yon  may  believe  that  he  had  the  money  to 
pay  tor  it,  and  ought  to  have  paid  for  It 
with  that  mdney;  but  If  he  did  not,  and 
did  not  Intend  to  substitute  his  money  to 
make  the  purchase  for  her  account,  then 
she  could  not  recover  in  this  case." 

It  thus  appears  that  in  substance  the  court 
Instructed  the  jury  as  requested,  except  that 
he  informed  them  that  It  was  not  essential 
to  the  creation  of  a  trust  that  Banks,  In 
purchasing  the  property  in  dispute,  must 
have  used  the  particular  money  received  by 
him  for  plaintiff;  but.  having  received 
money  for  plaintiff  for  the  purpose  of  buying 
the  property,  It  would  suffice  If  he  devoted 
that  money  to  some  other  use,  and  substi- 
tuted therefor  his  own  money.  Intending  at 
the  time  of  making  the  substitution  to  em- 
ploy it  tor  the  benefit  of  the  plaintiff  In  mak- 
ing the  purchase  for  her.  There  was  also 
an  exception  to  the  latter  part  of  the  charge 
as  given,  which  is  quoted  above,  on  the 
grounds:  (a)  That  there  was  no  evidence  to 
support  it;  (b)  that,  even  If  Banks  received 
the  moneiy  of  the  plaintiff  to  invest  in  the 
property,  but  used  it  otberwise,  and  paid  for 
the  property  in  dispute  out  of  his  own 
mon^,  no  trust  could  be  Iniplied,  but  the 
misuse  of  the  money  wonld  be  a  matter  of 
indebtedness  between  the  pl^tlfl  and 
Banks;  and  (e)  that  no  trust  could  he  im- 
plied unless  the  money  of  plaintiff  was  actn- 
ally  invested  in  the  property.  Construing 
together  the  request  and  the  charge  as  given 
and  the  criticism  upon  eadi  ruling  of  the 
cour^  when  boiled  down  to  the  last  analgia, 
the  point  for  decision  Is  whether  there  would 
be  a  resultti^  trust  if  Banks  in  making  the 
purchase  did  not  use  the  identical  money 
whl(di  he  received  for  plaintiff  to  be  Invested 
in  the  property.  The  Judge  in  effect  told  the 
Jury  that  It  was  not  essraitlal  to  the  loUtoioe 
of  the  trust  that  the  Identical  money  received 
by  James  Banks  for  the  plaintiff  in  the  sale 
of  the  Davis  street  lot  should  have  been  paid 
tor  the  Bellwood  property,^but  that  ^^3^^^ 
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suffice  If,  baTlag  rec^ved  money  of  tbe  plains 
tiff  and  used  It  Umsdf.  lie  sabstttated  bis 
own  moTuay  Oierefor,  intending  it  for  tbe 
plaintiff,  and  paid  It  for  the  Bellwood  prop- 
erty on  account  of  a  purduae  ^Icb  he  had 
made  for  her.  Sabatitatlns  money  ander 
these  dtcomstances  woald  amount  to  repay- 
ment by  him  of  money  which  he  had  uaed, 
and  the  purchase  of  property  with  It  for  her 
would  be  a  purchase  fOr  the  plaintiff  with 
her  own  money,  though  not  the  identical 
money  which  In  the  flrat  instance  he  had  re- 
celTed  for  her.  After  such  purdiase,  nothing 
further  appearing,  James  Banks,  taking  title 
In  hla  own  name,  oould  not  in  eqtoity  and 
good  conscience  hold  it  against  plaintiff,  and 
a  trust  would  be  ImpUed.  CMl  Code,  St  3730, 
3780.  See,  also,  Wolfe  r.  dtlaens*  Bank 
(Tenn.  Ch.)  42  S.  W.  39;  Barick  t.  Tande- 
vler,  U  Oolo.  App.  116,  52  Pae.  743.  There 
was  evidence  to  authorize  the  charge  which 
was  given.  There  was  no  orror'  In  refusing 
to  charge  as  requestedt  nor  any  error  In  the 
charge  of  wblt^  the  defendant  'can  complain. 

[6]  6.  Tbe  Judge  refused  a  wrltt^  re- 
quest to  charge  tbe  following:  "The  plaintiff 
claims,  among  other  things,  that  James 
Banks,  the  husband  of  the  defendant  In  this 
case,  after  purchasing  the  property  In  dis- 
pute from  Seage,  and  while  In  possession  of 
the  same,  adosltted  that  this  property  was 
tbe  right  and  property  of  his  sister.  Mrs. 
KllUan,  and  that  be,  Banks,  bad  paid  for  it 
with  the  money  of  Mrs.  Killian.  Now,  If  you 
beliere  from  the  evidence  that  these  admis- 
sions are  true,  and  were  made  at  .the  time 
at  which  the  said  Banks  was  the  owner  of 
the  property,  then  I  charge  yon  that  such 
admissions  would  be  binding  upon  Banks  or 
any  one  holding  under  him;  but  If,  on  tbe 
other  hand,  you  believe  from  the  evidence 
that  Banks  in  his  lifetime  disposed  of  any 
part  of  the  property  In  dispute,  and  that  the 
title  to  the  property  or  any  part  of  the  same 
had  passed  out  of  Banks  prior  to  tbe  time 
at  wblcb  he  is  claimed  to  have  made  such 
admissions,  then  and  in  that  event  the  ad- 
missions would  not  be  binding,  and  would 
not  affect  the  interest  in  the  property  that 
had  passed  out  of  Banks  prior  to  tbe  time 
at  which  such  admissions  are  said  to  have 
been  made,  and  I  charge  you  that,  if  yon 
find  from  the  evidence  that  James  Banks  at 
any  time  disposed  of  the  property  or  any 
part  of  it  by  gift  or  otherwise,  then  the  bur- 
den would  be  on  the  plaintiff  to  establish 
that  tbe  admissions  relied  upon,  if  any,  were 
made  by  Banks  before  the  title  to  the  prop- 
erty had  passed  out  of  him."  While  this 
request  is  perhaps  subject  to  'criticism,  in 
that  the  use  of  the  words  "owner,"  and 
"disposed  of  part  of  the  property,"  and  "title 
to  tbe  property  passed  out  of  him,"  might 
tend  to  intimate  that  as  a  matter  of  fact 
Banks  at  one  time  held  the  title  to  the  prop- 
erty in  his  own  right,  the  principle  of  law 


contained  in  the  request  was  pertinent  to  Hh 
facts  ot  ihe  caaa,  and  on  another  trial  should 
be  given  In  charge;  care  bdng  taken  to 
Gondi  It  in  such  language  as  will  eHmlnato 
any  possible  expression  of  opinion  by  the 
court  as  to  the  ownenfblp  of  the  property. 
Howard  t.  SneUing;  82  6a.  195-203;  Shields 
▼.  Blandbard,  74  Ga.  SOS;  Marion  t.  Hoyt^ 
72  Ga.  117;  16  Cyc.  902  ;  6  Michie's  Dig. 
Ga.  a  820^  884. 

[I]  6.  The  ruling  announced  In  tbe  rixth 
headnote  does  not  require  elaboration. 

Judgment  revived.  All  the  Justlcea  con- 
cur, exc^t  BBOK,  J.,  dlasentlnf  ,  and  DTTHP- 
KIN,  J.,  dbHiuallfled. 

FISH,  a  X,  and  ETANS,  P.  X  <iq>eelally 
eonenrrbis^.  We  ccmcur  in  the  Judgment  and 
also  in  the  <q?lnion  except  so  mudi  as  relates 
to  the  ruling  upon  the  oranpetency  of  the 
evidence  of  witnesses  deUvered  at  a  tomtx 
trial,  but  who  died  dnce  that  trial;  it  ap- 
pearing that.  If  the  witnesses  bad  been  Uvlnft 
they  would  have  been  disqualified  from  testi- 
fying against  tbe  estate  of  a  deceased  persim 
on  the  ground  of  interest 

BEOB;  J.  (dissenting).  I  do  not  tlilnk  tbat 
the  exceptions  to  Hie  rulings  made  pending 
tbe  trial  nor  Aose  complaining  of  the  chargs 
to  die  Jury  show  any  material  anor. 


a«  Oa-  RO) 

FOKD  et  al.  v.  BLACKSHEAR  BffTG.  CO. 
(Supreme  Court  of  Georgia.    Oct.  4,  1913J 

fSyOahua  by  the  Court,) 

1.  Appeal  and  Ebbob  (ft  973*)— Refusal  to 
Direct  Verdict. 

While  a  trial  Judge  may,  within  the  re- 
atrictioiu  prescribed  by  Civ.  Code  1010,  |  6331, 
direct  a  verdict,  this  court  will  in  no  caae  re- 
verse a  judgment  refasing  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3846;  Dec  Dig.  |  973.*1 

2.  New  Tbiaz.  (|  124*)  —  MoTXOH  —  Sum- 

OIEHCY. 

A  groand  of  a  motion  for  a  new  trial,  com* 
plaining  of  the  admission  in  evidence,  over- 
stated objections  of  tbe  movants,  of  certain 
documents,  which  are  neither  set  oat  literally 
or  in  snbstaQce  in  the  motion  nor  attached 
thereto  as  exhibits  properly  identified,  bat  an 
merely  referred  to  in  the  motion  in  genenl 
terms  as  being  "folly  set  out  in  the  brief  of 
evidence  accompanying  this  motion,**  preSMiti 
no  question  for  adjadication. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  200-253;  Dec.  Dig.  |  124.*] 

3.  HusBANo  ANn  Win  (I  129*) — Bquttabls 
TrrLB  IN  Win— Cbeditobb  or  Htobaito^ 
SIbtofpki.. 

If  a  wife,  having  an  equitable  title  to  laod 
to  which  a  deed  is  taken  In  the  name  of  her 
husband,  permits  1dm  to  hold  the  property  and 
use  it  in  his  bnalDesB  and  commercial  trans- 
actions for  the  purpose  of  obtaining  credit,  aad 
a  third  person,  without  notice  of  the  eqniCri 
extends  credit  to  the  hueband  on  the  faith  tbat 
the  land  is  his.  the  wife,  after  tbe  creditor  bu 
reduced  his  debt  to  judgment,  will  be  estopped 
from  asserting  title  to  the  land  aa  against  the 
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lien  of  tbe  jadgmest,  aJthoagfa  before  rendition 
of  the  jDdgmeot  the  buaband,  in  recognition  of 
tbe  eguit;,  may  have  conreyed  the  land  to  her. 

[Ed.  Note.— For  other  eaaea,  see  Hosband 
and  Wife,  Cent  Dig.  Sl  288,  468-470;  Dee. 
Dig.  » 12rf.*] 

4.  Bakkbuptot  (K  421,  426*}— Appbai.  and 

EfBSOB  (S  1178*y  —  DiSPOBITION  OF  GASB — 
DXSCHAJtOB  IN  Bankbuptot— ErncoT. 

Where  a  creditor  who  holds  a  promissory 
note  for  tbe  purchase  price  of  goods  redacea 
it  to  judgment,  after  a  subsequent  discharge  of 
the  debtor  in  bankruptcy  the  creditor  cannot 
enforce  an  execution  based  on  auch  judgment 
against  property  of  the  debtor  acquired  after 
such  discharge. 

(a)  Whether  or  not  nich  a  creditor  might 
have  a  right  to  enforce,  by  appropriate  pro- 
ceedings, a  liabiUty  for  obtaining  property  by 
taJme  pretenses  or  false  representations,  sucn 
is  not  the  nature  of  the  present  case.  It  Is  an 
effort  to  enforce  the  liability  based  on  contract. 

(b)  Under  one  phase  of  the  evidence,  the 
charge  was  erroneous  in  that  it  excluded  from 
conrideration  the  principle  above  annonnoed. 

(c)  The  error  does  not  affect  the  whole  case; 
and,  in  reversing  tbe  Judgment,  direction  is 
given  in  r^ard  to  restricting  the  iasoei  on  an- 
other trial 

(d)  The  evidence  authorized  the  venBct  In  so 
far  as  ft  found  certain  portions  of  the  prop- 
erty sobject  to  the  plain  tiff's  fi.  fas. 

(Bid.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  K  772-774,  776.  777,  779-781,  78»- 
807:  Dea  IHg.  SI  421.  426:*  Appeal  and  Er- 
ror, Gent  Dig.  M  46o£hi620;  Dea  Dig.  f 
1178.«1 

Error  from  Superior  Court;  mt  Oomity; 
W.  E.  Thomas.  Judge. 

Claim  case  by  J.  H.  Ford  and  others 
against  the  Bladishear  Manufactorlng  Com- 
pany. Jndgment  for  defendant  and  claim- 
ants bring  error.  Reversed,  wltb  directions. 

On  July  4,  1006,  the  BlaclEshear  Manu- 
facturing Company  obtained  several  personal 
Judgments  against  J.  H.  Ford.  During  the 
same  month  separate  executions  based  on  the 
several  Judgments  were  Issued.  On  Novem- 
ber 18,  1906,  J.  H.  Ford,  on  his  voluntary 
petition,  was  adjudicated  a  bankrupt,  and  on 
the  15th  day  of  June,  1909,  he  obtained  lo 
the  court  of  bankruptcy  a  Judgment  discharg- 
ing him  from  all  debts  and  claims  provable 
under  the  bankruptcy  act  against  his  estate, 
wtiich  existed  at  tbe  time  he  was  adjudicated 
a  bankrupt  On  July  20,  1910,  the  execu- 
tions above  mentioned  were  levied  on  a  tract 
of  land  comprising  a  farm,  and  also  on  sev- 
eral separate  lots  in  the  town  of  Ty  Ty,  Oa., 
Thereafter  further  proceedings  under  the  ex- 
ecutions were  arrested  by  interposition  of 
a  cialm  by  J.  H.  Ford  In  his  own  right  and 
as  agent  for  five  other  persons  designated 
by  name  and  declared  to  be  sui  Juris.  The 
claim  affidavit  specified  that  J.  H.  Ford 
claimed  one  undivided  sixth  Interest  acquired 
after  his  discharge  in  bankruptcy,  and  that 
tbe  other  claimants  were  owners  of  the  re- 
maining flve^tba  interest  On  the  trial  of 
the  daim  case  a  verdict  was  returned  finding 
all  of  the  town  lots  subject  and  one  undi- 
vided sixth  Interest  In  the  farm  subject,  and 
the  flve-sixtbs  interests  In  tbe  farm  not  sub- 


ject Claimants  made  a  motion  for  a  new 
trial,  and. excepted  to  the  Judgment  denying 
the  motion.  The  other  material  facts  appear 
In  Uw  cvtnion. 

J.  J.  Forehand  &  Son  and  J.  B.  WlUlam- 
son,  all  of  Sylvester,  for  t^alnttOs  In  error. 
O.  W.  Fulwood.  of  Tifton.  and  Wilson,  Ben- 
nett A  Lambdln,  at  Waycross,  tor  defendant 
In  eno^.  • 

ATKINSON,  J.  [1]  1.  One  ground  of  the 
motion  tor  a  turn  trial  complains  that  the 
court  raised,  on  motion,  to  direct  a  verdict 
in  tBTor  of  tbe  claimants.  While  a  trial 
Judge  may,  within  tbe  restrictions  prescribed 
by  ClvU  Code,  |  6331,  direct  a  verdict,  this 
court  will  In  no  case  reverse  a  Jndgmoit 
refusing  to  do  so.  Green  v.  Scurry,  184  6a. 
482,  68  B.  B.  77. 

[2]  2.  Complaint  was  made.  In  another 
ground,  of  a  ruling  of  the  Judge  admitting  in 
evidence,  over  appropriate  objection,  a  des- 
ignated "omnmercial  report"  of  the  "financial 
condition  of  J.  H.  Ford,  the  defendant  In 
fl.  fa."  It  was  alleged  that  the  report  was 
fully  set  out  In  the  brief  of  evidence;  but 
neither  In  form  nor  in  substance  was  the 
document  set  out  In  the  ground  of  tbe  motion 
for  new  trial,  by  exhibit  or  otherwise.  Un- 
der these  drcomstances,  this  ground  of  the 
motion  was  incomplete  within  itself,  and  in- 
sufficient to  present  any  question  for  ded- 
Blon.  Roberts  t.  Denne,  129  Ga.  6M,  W  S. 
E.  280. 

[3]  8.  J.  H.  Ford  was  the  defendant  In  fl. 
fa.;  but  no  question  was  raised  as  to  his 
right  to  Interpose  a  claim,  or  as  to  the  rem- 
edy In  any  respect  For  title  tbe  claimants 
relied  in  part  on  a  deed  executed  by  J.  H. 
Ford  to  Mrs.  8.  D.  Ford,  his  wife.  This  was 
attacked  by  the  plaintiff  as  fraudulent  on  the 
ground  that  it  was  a  mere  conveyance,  with- 
out consideration,  to  defeat  creditors.  To 
meet  this  attack  the  claimants  introduced 
evidence  tending  to  show  that  the  property 
was  purchased  with  money  of  the  wife,  that 
legal  title  was  taken  In  tbe  name  of  the  hus- 
band by  mistake,  and  that  before  the  plain- 
tiff's Judgment  was  obtained  the  husband 
bad  executed  a  deed  to  the  wife  In  recogni- 
tion of  her  equitable  titie.  In  reply  tbe 
plaintiff  introduced  further  evidence,  and 
contended  that  If  the  money  of  tbe  wife  paid 
for  the  land,  she  permitted  her  husband  to 
hold  the  legal  tiUe  thereto  and  use  it  in  his 
business  and  commercial  tranBactiona  for  the 
purpose  of  obtaining  credit,  that  the  plain- 
tiff, without  notice  of  any  equity  of  the  wife, 
and  on  the  faith  that  the  property  belonged 
to  the  huBband,  extended  credit  to  the  lat- 
ter, thereby  creating  the  debt  on  which  the 
Judgment  was  based,  and  that  under  such  cir- 
cumstances the  title  of  the  vrife  conld  not 
be  asserted  against  plalntUT's  Judgment 
Concerning  these  contentions  the  Judge  deliv- 
ered a  concrete  charge,  instructing  the  Jury. 
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In  effect,  that  If  the^  should  And  that  the  deed 
was  based  on  a  valuable  consideration  and 
not  made  by  the  husband  to  defeat  his  credi- 
tors, or,  If  he  had  such  Intention,  the  Intent 
was  not  disclosed  to 'the  wife,  the  verdict 
should  be  for  the  claimant,  unless  they 
should  further  find  that,  although  the  wife 
was  the  owner  of  Qie  land,  she  nevertheless 
permitted  the  husband  to  hold  the  same  in 
his  own  name  as  a  baala  for  credit  in  the 
conduct  of  his  business  and  commercial 
transactions,  and  the  plaintiff,  without  notice 
that  she  was  the  owner,  extended  the  hus- 
band credit  on  the  faith  that  his  apparent 
ownership  was  real,  in  which  latter  event 
the  property  should  be  held  subject  The 
claimants  excepted  to  the  charge  on  account 
of  the  qualification  contained  In  the  last 
part,  urging  as  ground  for  exception  that,  as 
under  the  undisputed  evidence  the  husband 
bad  executed  the  deed  to  the  wife  before 
the  plaintiff  obtained  judgment,  and  assum- 
ing the  deed  to  have  been  executed  in  good 
faith,  and  upon  a  valuable  consideration,  as 
hypothesized  by  the  Judge  in  his  charge,  the 
wite  thereby  acquired  legal  title,  which 
would  prevail  In  the  contest  with  the  Judg- 
ment creditor. 

There  was  no  exception  on  the  ground  that 
the  charge  was  otherwise  contrary  to  the 
evidence.  Under  this  criticism  of  the  charge, 
the  question  is  not  one  of  mere  comparison 
of  equities  between  the  Jndgment  creditor  and 
the  person  holdii^  the  equitable  tttle.  Some 
of  the  cases  in  this  state  on  that  subject  are: 
Reed  V.  Holbrook,  123  Ga.  781,  61  &  E.  720; 
Roberts  t.  Devane.  120  Ga.  601  (5),  606,  69 
S.  B.  289 ;  Kenne^  v.  Lee,  72  Ga.  39 ;  Gor- 
man v.  Wood,  68  Ga.  624;  Zlmmer  v.  Dans- 
by,  66  Ga.  79;  Dill  v.  Hamilton.  118  Ga.  209, 
44  S.  B.  989.  But  the  competition  is  between 
a  Jndgment  creditor  and  one  claiming  legal 
title  to  the  property,  the  latter  holding  under 
a  deed  executed  by  the  defendant  before 
judgment  was  rendered  against  him,  the  deed 
having  been  executed  in  recognition  of  a  pre- 
existing equitable  title  In  the  grantee,  arising 
from  the  fact  that  the  money  of  the  latter 
paid  for  the  land,  while  the  legal  title  was 
taken  in  the  name  of  the  grantor.  Cases  In 
which  the  competition  was  of  this  character 
are:  Hunt  v.  Doyal.  128  Ga.  416,  57  S.  B. 
489;  Bell  v.  Stewart,  *98  Ga.  669,  27  S.  B. 
168:  Dodd  V.  Bond.  88  Ga.  355,  14  S.  E.  581. 
Under  the  principle  of  the  cases  last  dted, 
the  property  would  not  be  subject  to  the  judg- 
ment if  there  were  nothing  more  than  the 
extension  of  credit  by  the  creditor  on  the 
fftlth  that  the  property,  which  was  apparent- 
ly that  of  the  debtor,  really  belonged  to  the 
wife.  But  If,  among  other  things,  it  further 
appeared,  in  addition  to  the  extension  of 
(xedlt  under  the  circumstances  enumerated, 
that  the  conduct  of  the  person  holding  the 
aquity  tended  to  induce  third  persons  er- 
roneously to  believe  that  the  property  was  in 
fact  the  property  of  the  husband,  as  it  ap- 
jieared  to  te,  and  the  creditor,  upon  the 


fiiith  of  the  property  t>eing  that  of  the  hus- 
band, and  without  notice  of  the  ontstandln? 
secret  equity,  extended  credit  to  the  hnsbaod, 
and  thereby  suffered  loss,  the  bolder  of  tbe 
title  would  be  estopped  from  asserting  it 
against  the  Judgment  obtained  by  the  credi- 
tor. This  Is  the  doctrine  of  the  Civil  Code, 
8  4419,  and  is  recognized  In  the  cases  last 
above  dted.  See,  also,  5  Blgelow  on  Estopiwl 
(6th  Bd.)  624.  The  portion  of  the  charge  ex- 
cepted to  did  no  more  than  apply  the  doctrins 
of  equitable  estoppel.  In  substance,  it  mere- 
ly informed  the  Jury  that  a  wife  could  not 
place  her  property  In  the  name  of  her  hus- 
band to  be  used  by  him  for  the  purpose  of  ob- 
taining credit  In  his  business  or  commerdal 
transactions,  and  after  he  had  induced  a 
third  person,  without  notice  of  her  equity,  to 
make  advancements  to  him  on  the  faith  that 
the  property  was  his  own,  then  take  back 
the  property  from  the  husband,  leaving  the 
debt  unsatisfied.  As  the  estoppel  Is  based  on 
the  acts  and  conduct  of  the  wife  in  aiding 
her  husband  to  procure  credit,  it  would  be 
operative  against  the  legal  as  well  as  the 
equitable  estate.  The  question  as  to  whether 
in  fact  the  property  was  bonght  with  the 
money  of  the  wife  and  the  title  taken  in  the 
name  of  the  husband,  or  whether  It  was  the 
property  of  husband  and  was  conveyed  to  the 
wife  for  the  purpose  of  delaying  or  defraud- 
ing creditors,  was  also  involved  Id  the  case, 
and  was  submitted  to  the  jnry  by  the  judge 
in  his  charge,  and  no  exception  was  taken. 

[4]  4.  The  court  further  instructed  the 
jury:  "If  you  should  believe  from  the  evi- 
dence that  the  defendant,  J.  H.  Ford,  now 
one  of  the  claimants,  represented  the  prop- 
erty as  belonging  to  him,  and  that  npon  the 
faith  of  his  apparent  ownership  the  plaintiff 
In  fl.  fa.  extended  credit  to  him,  but  that 
his  deceased  wife's  money  paid  for  the  prop- 
erty, and  that  it  therefore  belonged  to  her, 
and  that  under  the  drcumstancea  In  the  case 
the  deceased  vrlfe  would  not  be  estopped 
from  setting  up  her  title  to  the  property,  but 
that  defendant  represented  said  proper^  as 
belonging  to  him  as  a  basis  of  credit  from 
the  plaintiff  aforesaid.  It  would  then  be  yoor 
duty,  should  you  so  believe,  to  find  the  in- 
terest of  the  claimant  J.  H.  Ford  subject, 
although  the  Interest  of  the  other  claimants 
would  not  be  subject"  The  plaintiff  ob- 
tained several  Judgments  against  J.  H.  Ford, 
in  suits  upon  promissory  notes  given  to  cover 
the  purchase  price  of  certain  fertHlxers, 
which  had  been  sold  to  him  by  plaintlfl  on 
oi>en  account  Before  Judgment  the  defend- 
ant held  title  to  the  land  in  dispnte,  aad 
made  conveyance  onder  circumstances  dis- 
cussed In  the  third  division  of  this  opinion. 
More  than  four  months  after  jnctemrat  the 
defendant  was  adjudicated  a  bankmiA  and 
discharged  in  bankruptcy.  The  plalntifra 
Judgments  were  duly  scheduled  in  the  peti- 
tion In  bankruptcy.  Subsequently  to  the 
adjudication  in  bankruptcy  the  defendant's 
wife,  to  whom  he  had  eonjefei  the  proptfty 
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before  that  adjudfcatioii,  died,  leaTlng  J.  H. 
Ford  as  one  amoi%  ber  six  heirs  at  law. 
It  was  bj  Tlrtue  of  being  soch  heir  at  law 
that  J.  H.  Ford  claimed  odo  undivided  fdxth 
Interest  in  the  property  In  dlspate^  and  npon 
sach  basis  he  Insisted  that  It  waa  acquired 
after  the  discharge  In  bankruptcy,  and  was 
never  affected  by  plalntUTs  Ju^rnKuts.  The 
evidence  did  not  demand  a  verdict  against 
tbe  contention  that  it  was  after-acquired 
pH^rty;  and  the  plaintiff  contended  that, 
conceding  it  to  be  such,  it  was  subject  to  the 
lien  of  the  Judgments,  because  tbe  debt  on 
which  tbe  Judgments  were'  based  was  a  lia- 
bility toT  obtaining  property  under  false 
pretenses  and  ftilse  representations,  and  there- 
fore was  included  In  exception  2,  or  exception 
4,  of  paragraph  17  (a)  of  the  bankruptcy  act 
of  1898  (Act  July  1.  1898,  c.  641.  80  Stat  550 
[U.  S.  Comp.  St  1901.  3^]),  as  amend- 
ed by  the  act  of  1903  (Act  Feb.  6.  1003,  c. 
487,  i  5,  82  Stat  798  [U.  S.  Comp.  St  Snpp. 
1911.  p.  1496]).  The  <Aarge  quoted  above 
Bcems  to  have  adopted  the  view  of  tbe  plain- 
tiff on  tbis  subject  &cd  to  have  affected  the 
verdict,  which  was  In  favor  of  the  remaining 
heirs  at  law  of  Mrs.  Ford,  relatlv^  to  the 
fiirm  tract  but  found  J.  H.  Ford's  Interest 
subject  The  town  lots  stood  on  a  different 
footing,  as  there  was  no  evidence  to  show 
an  implied  trust  In  Mr&  Ford  relatively  to 
them ;  it  only  being  contended  by  claimants, 
according  to  the  testimony  of  J.  H.  Ford,  that 
■he  loaned  him  the  money  with  which  to 
pay  for  them,  and  that  he  bought  the  prop- 
erty and  took  the  deeds  in  his  own  name. 
The  entire  Interest  fn  the  town  lots  was 
found  subject  Error  was  assigned  upon  the 
charge  above  quoted,  upon  the  ground  that  It 
excluded  from  consideration  claimants'  con- 
tention that  the  sixth  interest  claimed  by  J. 
H.  Ford  was  after-acquired  property  and  un- 
affected by  the  plainttCCa  Judgments  as  above 
stated.  Error  was  also  ass^ed  upon  a 
refusal  of  a  request  to  charge,  ^bodying  the 
same  question.  Th«y  need  not  be  treated 
separately. 

The  plaintiff's  debt  wag  provable  tn  bank- 
ruptcy under  section  68  (a)  of  the  bankruptcy 
act  of  1898  (80  Stat  662,  1  Fed.  Stat  Ann. 
Supp.  1912,  p.  763),  and  dischargeable  under 
secUon  17  (a)  of  that  act-as  amended  by  the 
act  of  1903  (32  Stat  798,  1  Fed.  Stat  Ann. 
Snpp^  1912,  p.  768;  Tludle  T.  BIrkett,  206  U. 
8.  IBS.  27  Sup.  Ct  403,  61  li.  JBd.  762,  and 
dtattouB),  unlesa  It  fell  within  one  of  tbe  «x- 
e^tions  thei^n  set  fbrth.  It  was  contended 
by  counsel  for  the  plaintiff  that  It  fell  with- 
in exceptkm  4  or  exception  2.  The  d^t  bad 
no  reference  to  fraud,  eta,  while  Ford  waa 
"acting  as  an  officer  or  in  any  fiduciary  ca- 
pad^,"  and  could  not  be  Included  in  excep- 
tion 4.  Tatum  T.  Leigh,  186  Ga.  791  (0),  792, 
72  8.  B.  286^  Ann.  Oas.  1012D,  216.  Did  it 
tell  within  ezccDtton  2  of  section  17  (a)  of 
the  act  as  amended?  Before  amendment  that 
provision  of  tbe  act  excepted  provable  debta, 
except  Judgments  In  actions  tor  fraud  or 


obtaining  property  by  false  represenbatfons  or 
false  pretenses.  This  contemplated  Judgments 
based  on  no  less  than  actual  fraud.  Moody 
V.  Muscogee  Mfg.  Co.,  134  Ga.  721  (4).  733. 
68  S.  E.  604,  20  Ann.  Cvlb.  301;  Forsyth  v. 
Vehmeyer,  177  U.  S.  177,  20  Sup.  Gt  623,  44 
I..  £d.  723.  In  the  latter  case  it  waa  held: 
"A  r^resentation  as  to  a  fact,  made  know- 
ingly, fftlsely,  and  fraudulently,  for  the  pur- 
pose of'obtahilng  money  from  another,  and 
by  means  of  which  such  money  is  obtained, 
creates  a  debt  by  means  of  a  fraud  Involving 
moral  turpitude  and  intentional  wrong,  and 
such  debt  is  not  discharged  by  a  discharge  in 
bankruptcy."  The  case  before  tbe  court  was 
a  suit  upon  a  Judgmoit  The  state  court  had 
ruled  that  the  action  was  for  the  tort ;  and 
tn  rendering  tbe  dedidon  the  Supreme  Court 
declared:  "Where  the  state  court  has  de- 
cided that  the  action  mts  for  fraud  and  de- 
ceit, and  has  held  that  in  order  to  have 
maintained  such  action  the  fraud  must  have 
been  proved  as  laid  in  tbe  declaration,  It 
must  be  assumed  that  the  verdict  and  Judg- 
ment in  that  action  were  obtained  only  upon 
proof  and  a  finding  by  tbe  Jury  of  the  fact 
of  the  fraud."  In  Tindle  v.  BIrkett  supra, 
It  was  held :  "Where  a  claim  is  founded  up- 
on an  open  account  or  upon  a  contract,  ex- 
press or  Implied,  and  can  be  proved  under 
section  63  (a)  of  the  bankruptcy  act,  if  the 
claimant  chooses  to  waive  the  tort  and  take 
his  place  with  the  other  creditors,  the  claim 
Is  one  provable  under  the  act  and  barred  by 
the  discharge."  Since  the  amendment  of  1003 
It  has  been  held  that :  "Proof  of  a  claim  lii 
bankruptcy  as  one  upon  contract,  and  par- 
ticipation in  the  distribution  arising  from  a 
composition  with  creditors,  is  not  a  bar  to 
an  action  for  deceit  In  obtalnli^  on  credit 
by  f&lse  reports  to  a  conomerdal  agency,  the 
goods,  the  price  of  which  formed  the  basis 
of  such  claims."  Friend  v.  Talcott  228  U.  S. 
27,  33  Sup.  Ct  605,  67  L.  Ed.  718.  Tbe.se 
cases,  and  many  others  which  might  be  cited, 
In  determining  whether  a  debt  falls  within 
the  exceptions  enumerated  In  section  17  (a) 
generally  consider  whether  the  action  was 
for  the  tort  or  on  the  contract  On  general 
principles;  where  transactions  partake  of  the 
nature  both  of  tort  and  of  contract,  the  party 
Injured  may  waive  the  tort  and  sue  on  the 
contract  In  Tlndle  v.  BIrkett,  supra, 
where  the  Injured  person  sued  on  tbe  con- 
tract rather  than  on  the  tort,  it  was  held 
that  the  Judgment  rendered  in  such  case 
was  not  for  the  fraud,  and  did  not  fall  with- 
in one  of  the  exceptions.  The  amendment  of 
1903  was  In  the  interest  of  creditors;  it 
displaced  the  wM-ds,  "Jndgmenta  In  actions 
for  fraud  or,**  and  snbstltnted  the  wordn 
liabUiUee  for."  The  exo^tltm  before  aD<aul 
ment  discharged  the  bankrupt  from  all  hi* 
provable  debts  except  such  as  "are  Judg 
ments  in  actions  for  fraud  or  obtaining  prop- 
erty by  false  r^vesentations,  or  for  willful 

and  malicious  injuries  to  the  person/Ct  Pf<^tt. 
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erty  of  anotber.**  After  amendment  it  dis- 
charged tbe  bankrupt  from  all  provable 
debts  except  sucb  as  "are  liabilities  for  ob- 
taining property  by  false  pretenses  or  false 
representations,  or  for  willful  and  malicious 
Injuries  to  the  person  or  property  of  anotber, 
or  for  alimony  due  or  to  become  dne,  or  for 
maintenance  or  sapjwrt  of  wife  or  diild,  or 
for  seduction  of  on  unmarried  female,  or  for 
criminal  omiTersatlou.**  Under  the'  amend- 
ment, in  order  to  bring  erlsting  ddftts  with- 
in the  exception  which  would  prevent  it 
from  being  discharged.  It  was  no  longer  nec- 
essary that  it  should  be  a  judgment  for  fraud* 
but  it  would  tall  within  tbe  exception  If  It 
were  a  liability  fbr  obtaining  propertr  under 
false  pretenses  and  false  representations, 
which  in  law  would  amount  to  actual  fraud. 
The  plaintiffs  Judgment  is  founded  on  con- 
tract Where,  instead  of  enforcing  the  liabil- 
ity based  on  fraud,  the  creditor  sttn  insists 
on  enforcing  a  Judgment  on  the  confxact  as 
to  after-acquired  property,  the  debtor's  dis- 
charge in  bankmptcT  is  effectlTe.  The  Judge 
committed  error  In  Us  cha^  above  set 
tbrth,  in  that  it  excluded  from  the  coisld- 
eratlon  of  the  Juiiy  that  part  of  the  claim- 
ant's case  referred  to  In  his  assignment  of 
error,  and  also  in  fidHng  to  give  appropriate 
instructions  on  the  subject  Tlie  error,  how- 
ever, could  not  affect  tbe  verdict  relatively 
to  the  town  lots ;  and,  in  reversing  the  Judg- 
ment, direction  la  given  that  upon  another 
trial  the  insnies  be  restricted  to  the  farm 
pnq>erty.  The  evidence  authorised  the  ver- 
dict relative^  to  the  other  property  In  dis- 
pute. 

Judgment  reversed,  with  direction.  Ail 
the  Justices  concur. 

(U  0*.  Am.  6S») 

TEDDER  V.  STATE.    (No.  5,089.) 
(Court  of  Appeals  o£  Georgia.   Oct.  21,  1913.) 

(BvUabut  iv  the  Court.) 

Rbtibw  oh  Asteal. 

Tbe  court  committed  no  error  of  law.  and 
the  evidence  authorised  the  conviction  of  tbe 
accoBed. 
SnsseU,  J.,  disienting. 

Error  from  Superior  Oonr^  Bibb  County; 
H.  A.  Hathew^  Judga 

Frances  Tedder  was  convicted  of  crime, 
and  brings  error.  Affirmed. 

John  R.  Cooper,  of  Haccm,  for  plaintiff  in 
error.  John  P.  Boas,  Sol.  Cten.,  of  Macon, 
for  the  State. 

RUSSELL,  J.  The  court  la  unanimous  in 
the  opinion  that  there  is  no  merit  in  the  spe- 
cial grounds  of  error,  nor  any  in  the  excep- 
tions to  the  charge  of  the  court  A  majority 
of  the  court  are  of  the  opinion  that  the  evi- 
dence authorized  tbe  conviction  of  the  accus- 
ed.  In  my  opinion,  the  evidence  is  not  suffi- 


ces. 

cient  to  point  conclusively  to  the  accused  ai 
the  thief  or  as  a  participant  In  the  tbeft 
from  the  prosecutor. 
Judgmoit  affirmed. 

BUSSBLI^  X,  dissents. 

(uo*.  App.  m 
ICTRTGK  V.  STATB.   (No.  5,074.) 
(Oart  of  Appeals  of  Georgia.   Oct  21,  1S13J 

(Bvllahui  by  tKe  Court.) 

1.  CantmAL  Law   (|  llt»^APPKAI/-VDl- 

DICT— EVIDBNCK. 

Tbere  was  sufficient  evidence  to  authoriu 
tbe  verdict,  and  this  court  bas  no  power  to  di- 
rect a  new  trial  on  tbe  gronud  tbat  the  verdict 
was  against  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Crimlnil 
Law.  Gent  Dig.  U  8074-8088;  I>ac  Dig.  1 
1150>) 

2.  Ceiminal  Law  (|  1069*)— Appxai^Exoip- 

TIONS— SnsnciEHCT. 

A  general  exception,  that  an  act  of  the 
General  Assembl;  "la  illegal  and  void  and  cod- 
talDfl  aubject-matter  not  ezpresMd  in  tlie  cap- 
tion of  said  act"  la  too  indefinite  to  laiae  a 
goestlon  for  decuion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2671 ;  Dec.  Dig.  1  1059.*] 
8.  Cbimikal  Law  (8  1179*)  —  Appeal  —  Dis- 

CBETIONABT    RTHJWOS— SeWTKNCK. 

This  court  has  no  authority  to  control  tbe 
discretion  of  a  Judge  of  the  superior  court  is 
reference  to  setUng  aside  on  certiorari  a  sen- 
tence within  statutory  limits  imposed  by  a  citj 
court  in  a  criminal  case.  A  complaint  thai  > 
seateoce  within  legal  limits  is  tyrannical  and 
oppressive  Is  one  that  can  only  be  addressed 
to  the  court  that  tried  the  case  or  to  the  supe- 
rior court  which  reviews  the  trial  on  certiorari. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  8001;  Dec.  Dig.  1 1179.'] 

.  Error  from  Superior  Court  Bryan  (^nnty; 
W.  W.  Sheppard,  Judge. 

J.  T.  Myrlck  was  convicted  in  a  dty  wart 
of  carrying  a  pistol  without  a  license,  and 
from  the  superior  court's  approval  of  the 
sentence  on  certiorari  brings  error.  Affirmed. 

J.  H.  Smith,  of  Eden,  for  plahitlff  la  a- 
TOT.  N.  J.  Norman,  Oai,  Qesu,  of  Savannah, 
for  the  State. 

POTTLE,  J.  [1-3]  It  appears  from  the  rec- 
ord and  the  brief  that  the  plaintiff  in  error 
was  a  white  man  with  a  wife  and  cblldren. 
He  became  Involved  in  a  difficulty  with  one 
of  bis  cousins  and  drew  a  pistol  on  him.  Tbe 
cousin  did  not  institute  the  prosecution,  bat 
was  compelled  to  testify.  The  accused  was 
convicted  of  carrying  a  pistol  without  a 
license,  but  was  recommended  to  clemency  by 
the  Jury.  In  spite  of  this  reconuuendatlon 
and  tbe  eloquent  plea  of  his  counsel,  wtuch 
appears  in  the  record,  the  court  imposed  an 
unconditional  sentence  of  two  months  in  the 
chain  gang.  The  Judge  of  the  superior  court 
approved  the  sentence  on  certiorari.  It  Is 
perhaps  true  that  the  sentence  was  ondaly 
severe,  but  the  Judgment  imposed  was  not  er- 
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roneous,  and  the  antborlty  of  this  court  Is 
limited  to  tlie  correction  of  errors  of  law. 
There  was  erldenoe  which  authorized  a  con- 
Tlctlon,  and  no  error  of  law  was  conunltted. 
Jnd^nent  affirmed. 

(13  Ga.  App.  828) 

BEDDINOriBIiD  t.  STATE.  (No.  6,057.) 
(Court  of  Appeals  of  Georgia.   Oct  21,  IfllS.) 

(Syllttbut  by  the  Court.) 

1.  A8aAt7I.T  AND  BaTTEBT  ({  91*)— ShOOTIRO 
— SuinOIENCT  OF  EVIDBNCB— No  EbBOB. 

No  error  of  law  was  committed,  and  the 
•fridence  aothoilied  the  verdict. 

[Bd.  Note^For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  S  136;  Dec.  Dig.  8  91.*] 

^Additional  ByUahtu  hff  Editorial  Staff.) 

2.  Crimiwal  Law  (S  1172*)— Appeal— Habm- 

LES8  EbBOR— FaILDBE  TO  INSTBTJCT. 

In  a  prosecntion  for  assault  with  intent  to 
murder,  failure  to  instruct  that  accused  was 
not  guilty  of  such  offense  unless  actuated  by 
malice  aod  intent  to  kill,  if  error,  was  harmless 
where  he  was  convicted  only  of  shooting  at  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  8S  8128.  3164-5157,  3169-3163, 
3169 ;  Dec.  Dig.  f  1172.*] 

8.  Gbiminal  Law  (§  1208*}— Appkal— Dis- 
cretion—PuNiSBMBifT. 

The  trial  court's  exercise  of  discretion  in 
fixing  the  guantnm  of  punishment  to  be  Impos- 
ed within  the  statutory  limits  cannot  be  dis- 
turbed by  the  reviewing  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  3281-3287,  328&-3296; 
Dec  Dig.  t  120&*] 

4.  A88AUI.T  AND  BATTKBT  ({  63*>— SHOOTING 

— Dbfensb. 

Id  a  prosecution  for  shooting  at  another,  it 
la  no  defense  that  accused  did  not  know  the 
identity  of  the  person  at  whom  he  shot. 
■  [Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  8S ;  Dec.  Dig.  §  63.*] 

Error  Superior  Court,  Bibb  County; 

H.  A.  ll^thewB,  Judge. 

Mallary  Beddlngfleld  waa  convicted  of 
shootiuK  at  another,  and  brings  error.  Af- 
firmed. 

W.  D.  IficNeU  and  C.  A.  '01awB(m,  both  of 
BCaoon,  for  plalntUT  In  error.  John  P.  Boss, 
Sol.  OoL,  ot  Hacon,  tor  the  State. 

POTTIiE,  J.  The  accused  was  Indicted  for 
the  offense  of  assault  with  Intent  to  murder 
and  was  convicted  of  ahooting  at  another, 
with  a  recommoidation  to  mercy.  A  sentence 
of  one  year  In  (he  i)enltentlar7  was  Imposed. 
Hie  motion  for  a  new  trial  waa  overruled, 
and  he  exc^Hsd. 

[1,2]  Complaint  is  made  in  the  motion 
that  the  court  foUed  to  diarge  that  the  ac- 
cused would  not  be  guilty  of  assault  with  In- 
tent to  murder,  unless  he  waa  actuated  by 
malice  and  Intended  to  klU  the  person  shot 
Since  the  accused  was  not  convicted  of  as- 
sault with  Intent  to.  murder,  we  need  not  ex- 
amine the  record  to  ascertain  whether  this 
assignment  of  error  Is  well  founded. 


The  only  other  special  complaint  In  the 
motion  for  a  new  trial  la  that  the  court  ig- 
nored the  recommendation  of  the  Jury  and 
Imposed  a  sentence  which  was.  In  view  of  the 
evidence,  too  severa 

[3]  It  has  been  many  times  held  both  by 
the  Supreme  Court  and  this  court  that  the 
quantum  of  punishment  to  be  imposed  within 
the  statotory  limits  Is  a  matter  atrsolutely 
within  the  discretion  of  the  trial  Judge,  and 
that  the  reviewing  court  cannot  Interfere. 

Counsel  for  the  accused  earnestly  argued 
that  the  verdict  is  without  evidence  to  sup- 
port It  The  i^rson  shot  was  the  neighbor 
of  the  accused  and  on  friendly  terms  with 
him.  It  is  apparent,  from  the  testimony, 
that  when  the  pistol '  was  fired  the  -accused 
did  not  know  that  be  was  shooting  at  his 
neighbor.  The  theory  of  the  defense  was 
that,  hearing  a  noise  In  the  yard  and  sup- 
posing some  one  was  attempting  to  steal 
ducks  which  belonged  to  him,  the  accused 
got  his  revolver,  came  out  on  the  porch, 
which  was  12  or  14  Inches  above  the  ground, 
saw  his  ducks  running  abont  In  the  yard 
some  16  or  20  feet  away,  and  fired  Into  the 
ground.  The  person  shot  was  in  his  own  lot 
adjoining  that  of  the  accused,  bad  just  driven 
his  automobile  to  his  garage,  and  was  In  about 
the  center  of  his  lot  There  was  a  fence  be- 
tween the  two  lots  and  the  moon  was  shin- 
ing brightly,  so  that  a  person  could  be  recog- 
nized at  a  distance  of  100  yards  away.  The 
contention  of  the  accused  Ip  that  he  did  not 
shoot  at  any  person,  but  that  one  of  the  bul- 
lets In  some  way  was  defiected  so  as  to  go 
through  a  crack  In  the  fence  and  strike  the 
person  who  was  shot 

[4]  It  Is  true,  as  contended  by  his  couns^. 
there  is  no  positive  evidence  that  the  accused 
Intentionally  shot  at  the  person  who  waa 
struck  by  the  bullet;  but  the  drcumstancea 
were  such  as  to  authorize  a  finding  by  the 
Jury  that  the  accused  did  shoot  at  the  per- 
son who  was  struck  by  the  bullet,  evidently 
supposing  this  person  waa  attempting  to  steal 
hla  dncto.  T%e  occurrence  was  extremely 
unfortunate,  and,  as  stated  above,  it  is  ap- 
parent that  the  amiaed  did  not  Intmd  to 
shoot  his  neighbor,  but  he  had  no  right,  un- 
der the  law,  to  aboot  'at  anybody  simply  be* 
cause  be  thought  an  effort  wu  betag  made 
to  steal  his  ducka  Juries  have  a  right  to 
deduce  reasonable  conclusions  from  proved 
facts ;  and  when  It  appeared  that  on  a  bright 
moonllgbt  night  a  person  was  shot  by  the 
accused  at  a  distance  where  he  could  have 
been  easily  seen,  and  from  a  portion  from 
which  be  could  have  been  hit  If  shot  at,  the 
Jury  were  authorized  to  r^ect  the  theory  of 
accidental  ahooting  set  up  by  the  defense,  es- 
pecially when  this  tbeoxy  Involved,  as  it  did, 
the  unreasonable  concluaion  that  the  bullet 
struck  the  ground  and  was  then  deflected 
through  a  crack  in  the  fence.  Based  upon 
the  presumption  of  law  alone,  which  is  a  rule 
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of  evidence,  that  a  man  Intends  the  natural 
consequences  of  hts  act,  the  Jury  had  the 
right  to  conclude  that  the  shooting  was  in- 
tentional. Hence  it  was  entirely  Immaterial 
whether,  at  the  time  the  shot  was  flied,  the 
accused  knew  the  identity  of  the  person  at 
whom  be  shot 
Jndgmmt  affirmed.  • 

(13-  Oa.  App.  614) 

BROWN  GUANO  CO.  t.  COKBB. 
(No.  4,781.) 
(Court  of  Appeals  of  Georgia.  Oct  21,  1913.) 

(SyUalua  ly  the  Court.) 

1.  Execution  (§  177*)— AcTiOH  on  Fobthcom- 

XNO  BoNn— Defensb. 

Where  an  ezeeafion  against  two  persona 
WSB  levied  on  personal  property  in  the  posses- 
sion of  one  of  them,  who  thereupon  tiled  an  af- 
fidavit of  iilegality,  and  gave  a  forthcoming 
bond,  it  was  a  good  defense  to  an  action  on  the 
bond  that  the  issue  made  by  the  affidavit  of  il- 
legality was  adjudicated  in  favor  of  the  affiant, 
and  that  the  property  in  question  was  the  prop- 
erty of  that  defendant  and  not  of  the  other  de- 
fendant in  the  execution. 

fEd.  Note.— For  other  .cas^  see  Execution, 
UenL  Dig.  H  381,,  460-465 ;  Dec.  Dig.  |  177.*J 

Z  Kkecution  (S  222*)  ~  Salx  —  Adtebtisb- 

UENT. 

The  advertisement  of  sale  of  the  property 
levied  on  was  a  substantiai  compliance  with 
section  6062  of  the  Civil  Code  1910,  providing 
the  manner  in  wliich  sherUTs  sates  shall  be  ad- 
vertised. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  IS  629-633 ;  Dec  Dig.  S  222.*] 

(Additional  SvUaltu      Editorial  Staff.) 
3.  Execution  (§  177*)— Action  on  Fobth- 
coMiNa  Bond — Bukden  or  Pboof. 

While,  in  an  action  on  a  forthcoming  bond, 
the  title  to  the  property  levied  on  under  the 
execution  is  not  involved,  plaintiff  has  the  bur- 
den of  proving  not  only  a  breach  of  the  bond, 
but  tbat  sucn  breach  lias  caused  damage  to 
bim. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §8  381,  460-466;  Dec.  Dig.  S  177.*] 

Error  from  01^  Court  of  Dawson ;  M.  O. 
Edwards,  Judge. 

Action  by  the  Brown  Guano  Company,  for 
lue  of  A.  J.  Hill,  against  Mrs.  F.  a  Colier. 
Judgment  for  defendant,  and  plalntUf  brings 
error.  Beversed. 

The  Brown  Guano  Company,  for  the  use  of 
A.  J.  Hill,  foreclosed  a  crop  mortgage  against 
F.  C  Goker  and  Mrs.  F.  C.  Colcer.  Upon  the 
levy  of  the  fi.  fa.  the  defendant  Mrs.  Coker 
filed  an  affidavit  of  Illegality,  and  gave  to 
the  levying  officer  a  forthcoming  bond.  Suit 
for  a  breach  of  the  bond  was  brought  against 
the  principal  and  the  surety.  Mrs.  Cofcer  an- 
swered, doiylng  liability,  and  by  an  amend- 
ment  to  her  answer  alleged  that  when  the  fl. 
&.  vna  levied  upon  the  property  mmtloned 
In  the  bond,  she  filed  an  affidavit  of  illegality, 
alleging  that  she  did  not  owe  the  debt  and 
gave  the  bond  sued  on,  and  retained  the  ivop- 
erty,  and  that  the  Issne  upon  the  affidavit  of 
tllegality  was  found  In  her  favor,  and  a  final 


Judgment  entered  accordingly,  that  the  pni>- 
erty  levied  upon  was  her  Individnal  proper^, 
and  F.  C.  Coker  had  no  Interest  in  It  uid 
that,  being  a  party  to  the  execution,  she  coaU 
not  file  a  statutory  claim,  and  she  prajed 
that  her  title  to  the  property  be  adjudicated 
In  ttds  suit  A  general  demurrer  to  the 
amendment  was  overruled. 

The  PlalntUf  oCFered  in  evidence  "the  offi- 
cial newspaper  ffle  of  Terrell  county,  contain- 
ing the  issues  of  the  Dawson  Nemf'  in  vrtMi 
appeared  the  following  advertlsenwnt  once 
a  week  for  four  weeks  preceding  the  day  of 
sale  named  therein:  ^Sheriff's  Sal&  Georgia, 
Terrell  County.  Will  be  sold  on  the  flnt 
Tuesday  in  June  next  at  public  outcry,  at 
the  courthouse  in  said  county,  within  die 
legal  hours  of  sale,  to  the  hlgh^  bidder  fbr 
cash,  the  following  descrlt>ed  pro[>erty:  800 
bushels  of  com,  more  or  less,  500  pounds 
of  fodder,  more  or  less,  120  bushels  of  cot- 
ton seed,  more  or  less,  S,000  iwunds  of  hay. 
more  or  less,  and  8  bushels  of  peas.  Said 
property  will  be  sold  by  sample  and  de- 
livered where  now  located  on  the  B.  E. 
Moran  estate  In  the  fourth  district  of  Ter- 
rell county,  Georgia.  Said  property  levied 
on  as  the  property  of  F.  O.  Coker  to  satisfy 
a  mortgage  fi.  fa.  issued  from  the  city  court 
of  Dawson,  said  coiinty,  In  favor  of  the 
Brown  Guano  Company,  for  use  of  A.  J.  HllL 
This  April  7,  1912.  M.  G.  Hill,  SherifT." 
This  advertisement  was  objected  to  by  the 
defendant  on  the  ground  that  it  was  an  'la- 
valid  and  insufficient  advertisement"  Tbe 
trial  judge  sustained  the  objection,  and  ex- 
cluded tbe  advertisement.  Tbe  plaintiff  prov- 
ed tbe  value  of  the  property  levied  upon, 
that  it  was  turned  over  by  tbe  levying  officer 
to  Mra  Coker  upon  the  giving  of  the  forth- 
coming bond,  and  that  the  property  was  not 
produced  on  the  sale  day.  No  demand  for 
the  property  was  shown.  At  the  conclusloa 
of  the  evidence  the  court  awarded  a  nonsuit. 
Error  Is  assigned  aa  to  eadi  of  th«  ruUngs 
stated. 

H.  A.  Wilkinson  and  M.  J.  Yeomans,  both 
of  Dawson,  for  plalntUf  in  error.  J.  G.  Parka 
and  W.  H.  Ounr,  both  of  Dawson,  fbr  defend- 
ant in  error. 

HIliU  a  J.  (after  stating  tbe  fiacts  u 
above).  [1,  S]  1.  Tbe  trial  Judge  did  not  err 
In  overruling  tbe  demurrer  to  the  amendment 
to  the  answer.  While  tbe  general  rule  ts 
that  In  suits  on  forthcoming  bonds  the  title 
to  the  property  levied  upon  Is  not  InvolTed, 
yet  it  Is  Incumbent  upon  the  plaintiff  to 
prove  not  <mly  a  brea<dL  ot  tbe  bond,  but  al- 
so that  the  breach  has  resulted  in  damige 
to  bim.  "In  order  for  a  levying  officer  suing 
for  the  use  of  a  ^intifT  In  fi.  fa.  on  a  forth- 
oorolng  bond  to  recover,  be  must  show  both 
breach  and  damage"  Breacib  of  tbe  bond  is 
shown  by  proof  that  tbe  property  vru  not 
delivered  at  the  time  and  place  of  sale. 
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Grace  r.  nnleyson,  10  6a.  App.  480,  73  S.  E. 
AS9.  The  defendant  would  have  the  right 
to  show  that  the  breach  of  the  bond  did  not 
resnlt  In  damage  to  the  plaintiff,  for  the  rea- 
son  tliat  the  property  levied  upon,  and  for 
the  forthcoming  of  which  the  bond  was  giv- 
en, did  not  belong  to  the  defendant  In  execu- 
tion, but  did  belong  to  the  principal  obligor 
Id  the  bond.  In  Williams  t.  Herrlngton,  12 
Ga.  App.  76,  76  S.  E.  757,  It  was  held,  with 
reference  to  the  foreclosure  of  the  lien  of  a 
laborer  on  logs  hauled  by  him  for  another, 
Qiat,  "where  an  execution  Issued  upon  auch 
a  lien  foreclosure  Is  levied  upon  lumber  lu 
the  possession  of  a  person  other  than  the 
one  for  whom  the  logs  were  hauled,  the  giv- 
ing by  such  a  person  of  a  forthcoming  bond 
to  produce  the  property  at  the  time  and 
place  of  sale  does  not  estop  him,  when  suit 
is  brought  upon  the  bond,  from  asserting 
tliat  at  the  time  the  execution  was  Issued 
and  the  levy  was  made  he  was  the  owner 
of  the  property  levied  upon."  See,  also, 
Lackey  v.  Mlze,  75  Ga.  692,  and  Jones  v. 
Spillers,  9  Ga.  App.  473,  71  S.  E.  777. 

[2]  2.  The  advertisement  of  the  sale  of 
the  property  levied  upon,  which  was  exclud- 
ed from  evidence,  was  a  substantial  compli- 
ance with  the  CMl  Code  (1910),  S  6062. 
which  provides  tiie  manner  In  which  the 
sheriff's  advertisements  shall  be  made.  It 
does  not  appear  from  the  record  that  any 
specific  objection  was  made  to  the  advertise- 
ment; the  ground  of  objection  stated  is 
merely  that  it  was  "an  invalid  and  Insuffi- 
cient advertisement"  Counsel  In  the  argu- 
ment before  us  urged  the  objection  that  no 
defendant  Is  named  in  the  advertisement, 
whereas,  the  statute  provides  that  the  ad- 
vertisement must  make  known  the  plalntiCT 
and  the  defendant,  and  that.lt  is  further 
defective  because  It  states  that  the  property 
"will  he  sold  by  sample  and  delivered  where 
now  located  on  the  E.  E.  Moran  estate  in  the 
fourth  district  of  Terrell  county,  Georgia." 
An  Inspection  of  the  advertisement  will 
show  that  the  first  objection  certainly  was 
not  good,  for  it  is  distinctly  stated  In  the 
advertisement  that  the  property  was  levied 
on  "as  the  property  of  F.  C.  Coker  to  satisfy 
a  mortgage  fl.  fa.  Issued  from  the  city  court 
of  Dawson,  said  county,  in  favor  of  the 
Brown  Guano  Company,  for  use  of  A.  J. 
HiU."  The  only  Inference  from  this  state- 
ment la  that  F.  G.  Coker  was  defendant  In  fi. 
fa.  A  sDffldent  description  of  the  property 
and  ItB  location  is  given  in  the  advertise- 
m&xtt  and  we  do  not  know  of  any  valid 
rea8<Bi  why  the  property  could  not  have 
been  sold  by  sample  and  subsequently  de- 
Uvered  where  located  as  described  in  the  ad- 
vertisement Civil  Code  (1910)  I  6060.  We 
ttiink,  therefore,  that  the  court  erred  In 
ruling  oat  the  advwtisement  With  this  ad- 
vertisement in  evidence,  and  with  the  other 
evidence  offered  by  the  plaintiff,  the  ques- 
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tlons  of  breach  and  damages  should  have 
been  submitted  to  the  Jury  for  determina- 
tion, and  not  decided  by  the  court  as  a  mat- 
ter of  law. 
Judgment  rerersed. 


(U  Ga,  App.  OB) 
HADDON  v.  STATE.    (No.  6,081.) 
(Court  of  Appeals  of  Georgia.    Oct  21,  1918.) 

(Bviiabut  bp  the  Court.} 
Gbtuhtai.  Law  (S  1092*)— Appbai^Bhi.  of 
Ex  CKFTION&— Dismissal. 

The  bill  of  exceptions  in  this  case  was 
certified  by  the  Jadge  on  June  20,  1913,  and  was 
filed  in  the  office  of  the  clerk  of  the  trial  court 
on  July  7,  1913.  Not  having  been  filed  within 
15  days  from  the  time  of  the  certificate  of  the 
judge,  in  compliance  with  the  mandatory  terms 
of  the  statute,  the  writ  of  error  must  be  dis- 
missed. Civil  Code  1910,  i_QlQ7 ;  Goodin  v. 
Mills,  m  Ga.  282,  73  S.  E.  399 ;  Woods  v. 
SUte,  11  Ga.  App.  383,  76  S.  E.  491,  and  cita- 
tions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $|  2803,  2829.  2834-2861, 
2919 ;  Dec.  Dig.  §  1092.*] 

Error  from  Superior  Court,  Effingham 
County ;  W.  W.  Sheppard,  Judge. 

A.  H.  Haddon  was  convicted  of  crime,  and 
brlnsB  error.  Writ  of  error  dismissed. 

J.  H.  Smith,  of  Eden,  for  plaintiff  in  er- 
ror. B.  W.  Sheppard,  Sol.,  of  Unyton,  and  N. 
J.  Norman,  SoL  Gen.,  of  Savannah,  for  tJie 
Stata 

HILU  O.  J.   Writ  of  error  dismissed. 


(13  Ga.  App.  631) 

JONES  V.  MATOR,  ETC.,  OF  OARROU> 
TON.    (No.  6,0990 

(Court  of  Appeals  of  Georgia.   Oct  21,  1018.) 
(Syllabttt  by  the  Court.) 

1.  MUNICIFAI.  COBPOBATIONS    ({  642*)— VIO- 
LATION 07  Ob  DIN ANOSa— APPEAL— CBBDIBIL- 

ITY  OF  Witnesses. 

The  reviewing  court  will  not  attempt  to 
pass  upon  the  credibilit?  of  witnesses  in  a  pros- 
ecution for  keeping  intoxicating  liquors  on 
baud. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatloiis,  Cent  Dig.  i|  1412-1415;  De& 
Dig.  i  642.*] 

2.  MuniCIPAL  COBFOUTIOIfS   (|  640*)— VIO- 
LATION OF  Obdinakcss— Tbial— Obedibii> 

rrr  op  Witnesses. 

In  a  prosecution  for  keeping  intoxicating 
liquors  for  sale  in  violation  of  a  municipal  or- 
dinance, the  mayor  is  authorized  to  credit  one 
witness,  rather  than  any  number  of  witnesses 
who  may  contradict  bis  testimony,  and  notwith- 
standing any  efforts  to  impeach  turn. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporationi,  Gent  Dig.  |  1410;  Dec  Dig.  i 
640l*] 

3.  stivficzerot  ov  evidence. 

There  was  evidence  sufficient  to  authorize 
the  conviction  of  the  accused  in  the  municipal 
court,  and  the  judge  of  the  superior  court  did 
not  abuse  his  discretion  in  refusing  to  sanction 
the  writ  of  certiorari. 


•For  otlMT  oasM      same  toplo  and  mcUoo  NUMBER  la  Dec  DIt.  *  Am.  Dig.  Kv-HoT^^j^^^^^^^^i 
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Error  from  Superior  Court,  Carroll  Conn- 
I7 ;  B.  W.  Freeman,  JnAge. 

Geo.  JoneB  was  convlctea  of  TiolatlQS  a 
municipal  ordinance  proMbitlnK  the  keying 
of  intoxicating  liquors  for  sale,  and  from  the 
refusal  of  fb»  superior  court  to  sanction  a 
writ  of  certiorari  brings  error.  Affirmed. 

Boyktn  &  Bo^n,  of  Carrollton,  for  plain- 
tiff  In  error.  J.  O.  Newdl,  of  Carrollton,  for 
defendant  In  error. 

BUSSELI^  J.   Judgment  affirmed. 

OS  Oa.  App.  621) 

BOGHBLLB  OTN  &  COTTON  CO.  T.  FISH- 
ER.  (No.  6,018.) 
(Court  of  Appeal!  of  Georgia.   Oct  21,  191B.) 

(ShfUdbiu      the  Court.) 

CtrsTOifs  AiTD  Usages  (S  15*)— Bvidenob  (8 
448*>— Trial  (g  256*)— Wabehousbmkn  (i 
22*)— PaBOL— DUTT  TO  RKguBST  IsaxBUO- 
TIONS— CONSTBUCTION  OF  CoNTBACT. 

This  case  is  coQti:olled  by  the  ruling  of  the 
Supreme  Court  in  Hamilton  Hoore,  94  Ga. 
707,  19  S.  R  993,  and  the  trial  Jn^  did  not 
err  in  refosiiiR  a  new  trial 

(a)  The  eridence  was  sufficient  to  prove  the 
existence  of  a  custom  by  virtue  of  which  the 
defendant,  as  warehouseman,  undertook  to  In- 
sure the  cotton  of  its  customers. 

Cb)  The  stipulation  in  the.  warehouse  receipts 
dellTered  to  the  plaintiff  by  the  defendant  as 
warehouseman,  that  the  cotton  was  "subject  to 
the  presentation  of  tfaia  receipt  only,  the  paying 
of  customary  expenses  and  advances,  acts  of 
fire  and  Providence  excepted,"  so  far  as  the 
same  related  to  "acta  of  fire  and  Providence," 
was  subject  to  explanation,  and  was  controlled 
by  proof  of  a  custom,  uaiversally  reco^ized  in 
the  locality,  and  which  consequently  entered 
into  the  contract,  by  virtue  of  which  Uie  de- 
fendant undertook  to  iniure  all  cotton  deposited 
in  its  warehouse. 

(c)  In  the  absence  of  timely  and  appropriate 
requests,  directing  attention  to  those  features 
of  the  case  as  to  which  more  specific  instrnc- 
tiona  were  desired,  tlie  charge  of  the  trial  judge 
birly  presented  the  law  applicable  to  the  is- 
sues. 

(d)  The  jury  being  authorized  to  find,  from 
the  evidence  as  to  custom,  that  the  defendant 
had  agreed  to  insure  the  plaintiff's  cotton  stor- 
ed in  its  warehouse,  which  was  destroyed  by 
fire,  it  was  immaterial  whether  the  defendant, 
in  its  settlement  with  the  insurers  of  the  cot- 
ton in  its  warehouse,  acted  in  good  faith  and 
used  good  judgment  in  comoroiDising  any  of  the 
policies  of  insurance  covering  the  cotton,  ^e 
custom,  if  proved,  became  a  part  of  the  con- 
tract of  bailment,  and  It  thereby  became  the  du- 
ty of  the  defendant,  as  warehouseman,  to  pay 
the  plaintiff  the  value  of  bis  cotton  in  case  the 
cotton  should  be  destroyed  by  fire  while  in  the 
defendant's  warehouse,  even  if  the  defendant 
bad  not  protected  itself  by  taking  out  insur- 
ance. 

(e)  Proof  of  negligence  on  the  part  of  the  de- 
fendant was  not  essential  to  a  recovery  by  the 
plaintiff,  and  it  is  entirely  immaterial,  under 
the  contract  as  proved  by  the  plaintiff,  whether 
the  defendant  was  negligent  or  not  In  the  case 
of  Zom  V.  Hannah,  106  Ga.  61-64,  31  S.  E. 
797,  proof  of  neRligence  was  necessary  because 
the  negligenoe  of  the  defendants  was  alleged  to 
be,  and  was,  the  essential  basis  of  the  plain- 
tilTB  right  to  recover.  That  was  a  case  In 
which  the  plaintiff  was  seeking  to  recover  for 
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the  failure  of  the  defendant  to  deliver  cotton 
which,  when  demanded,  could  not  be  found  is 
their  warehouse,  and  the  burden  was  apca  tbe 
defendants  to  present  such  a  reason  for  the 
disappearance  of  the  cotton  as  would  excuse 
their  failure  to  deliver.  In  the  present  caw 
there  is  no  qnestion  as  to  the  destruction  ot 
tbe  cotton,  and  tbe  only  issue  is  whether  tbt 
defendant  had  contracted  to  bisnre  the  plaintiff 
against  loss  In  the  erent  Us  cotton  was  de- 
stroyed by  fire. 

(f)  In  the  case  of  Atwater  t.  Hannah,  116 
Ga.  746,  42  S.  E.  1007.  as  in  the  case  at  bar, 
the  action  was  to  recover  for  the  loss  of  cotton 
deposited  with  warehousemen  which  was  de- 
stroyed by  fire,  but  from  tbe  ruling  of  the  Su- 
preme Court  upon  that  portion  of  the  ware- 
bouse  receipt  which  related  to  the  insurance  of 
the  cotton,  and  la  which  the  Supreme  Court 
held  that  the  "mere  statement  In  a  warehouse 
receipt  that  'all  cotton  stored  with  us  fully  in- 
sured' will  not  alone  constitute  a  contract 
•  •  •  requiring  the  warehouseman  to  insure 
the  cotton  of  his  customer,  and  rendering  him 
liable  for  the  value  of  the  same  when  destroyed 
by  fire,"  it  is  plainly,  inferable  that  the  general 
rule  that  receipts  are  subject  to  explanation  by 
parol  was  borne  in  mind ;  and  consequently  it 
must  be  held  in  tbe  present  case  that  the  state- 
ment in  the  receipts  accepted  by  the  plaintiff 
not  only  did  not  furnish  conclusive  evidence  ot 
a  Contract  relieving  the  warehouseman  from  lia- 
bility for  loss  by  fire,  but  that  this  statement 
would  be  of  no  effect  In  the  face  of  sstiefactory 
proof  of  a  custom  to  the  contrarr  which  had  be- 
come a  part  of  the  contract.  There  was  suffi- 
cient testimony  to  authorize  the  jury  to  find 
tbat  tbe  custom  was  universal  in  the  locality. 

[Ed.  Note.— >For  other  cases,  see  Customs  and 
Usages.  Cent  Dig.  §S  30-33:  Dec.  Dig.  {  15 
Evidence,  Cent  Dig.  SS  2066-2082,  2084;  Dec 
Dig.  i  448;*  Trial.  Cent  Dig.  H  628-611: 
Dec.  Dig.  S  256  ;*  Warehousemen,  Cent  Dig.  | 
17;  Dec.  Dig.  g  22.*] 

Error  from  City  Court  of  Abbeville ;  D.  B. 
Nicholson,  Judge. 

Action  by  A.  K.  Fisher  against  the  Rocbelle 
Gin  ft  Cotton  Company.  Judgment  for  plalo- 
tifl,  and  defendant  brings  error.  Affirmed. 

Max  E.  Land,  ot  Cordel^  tor  i^alntiff  In 
error.  Hall  A  Dennard,  of  Oord^  and 
Hal  LawBon.  of  jUtbevllle,  tor  defendant  la 

error. 

BUSSELIjb  J.   Judgment  affirmed. 


(U  Ga.  App.  (Si) 
LBARY  V.  STATE.   (No.  5,077.) 
(Court  of  Appeals  of  Georgia.   Oct  21,  1911) 

fSvllahua  by  the  Court.) 

1.  Homicide  (j89*)— Assault  with  Ivrast 

TO  MUBDEB— WHAT  CONSTTTUTES. 

The  act  of  maliciously  putting  broken  glass 
into  food  with  intent  that  the  food  shall  be  eaten 
by  another,  and  that  he  shall  In  this  manner 
be  killed,  does  not  without  more,  constitute  the 
offense  of  assault  with  intent  to  murder,  when 
he  does  not  eat  the  food  after  the  glaai  has  bees 
put  into  it 

[Ed.  Note.— For  other  cases,  see  Homidd^ 
Cent  Dig.  Sf  115-118;  Dec  I»g.  |  89.*] 

(Additional  SyUabiu  by  Editorial  Staff.) 

2.  Cbiuimal  Law  <f  102S*)— Affbaxt-Fihal 
JuooicEirr. 

An  order  overruling  a  demurrer  to  an  in- 
dictment is  reviewable  under  Civ.  Code  1910.  i 


•For  other  cues  see  sams  topic  uid  section  NUUBSR  In  Dec.  Dtg.  a  Am.  D^.  jH^ey-Ifo.  ^^'^^^9>|'t^'^"* 
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6138,  aathorisinc  a  bOl  of  exoeptloDB  either  to  a 
final  jadgmeat  or  to  a  judgment  which  woold 
have  been  final  U  rendered  as  claimed  by  the  ex- 
cepting party. 

[Bd.  Note.— For  o^er  case%  see  Orindnal 
Law,  Ooit  Dlf.  H  2S83-2688;  I>ee.  Dig.  I 
1023.*] 

8.  Cbiuinaz.  Law  ({S  1058.  1063*)— Afpsal— 

Pbebbntatiok  Below. 

To  entitle  accused  to  bring  error  from  the 
orerruling  of  a  demurrer  to  the  indictment,  it  is 
not  easential  that  he  move  for  a  new  trial  or  ex- 
cept to  the  final  judgment  of  conviction. 

[Ed.  Note. — Tot  other  cases,  see  Criminal 
Law,  Gent.  Dig.  JJ  2669.  2673.  2676-2684 ;  Dec 
Dig.  H  1058.  10^.*] 

4.  Cbiuinal  Law  (S  1058*)— APPEAif—PBKB- 
BNTATiON  Below. 

Where  an  ezceptioa  is  made  to  an  inter- 
locutor; order  which  is  neither  final  nor  would 
have  been  final  if  it  bad  been  rendered  bb  re- 

Jiuested  by  accused,  he  must  except  to  the  final 
udgment  of  conviction  before  a  reviewing  court 
can  pass  upon  tlie  interlocutory  ruling. 

[Bd.  Nota.r-For  other  eaaea.  sae  Cziminal 
Law.  Oent  Dig.  i  2669;  DecDig.  1 1068.*] 

Error  from  Superior  Court,  Lowndes  Coun- 
ty; W.  El  Thomas,  Judge. 

Jule  Leary  was  convicted  of  assault  with 
Intent  to  morder,  and  brings  error.  Re- 
versed. 

Geo.  E.  Simpson  and  Franklin  &  Lang- 
dale,  all  of  Valdosta.  for  plaintiff  in  error. 
J.  A.  Wkes.  SoL  Qen..  of  Monltri^  for  the 
State. 

POTTLE,  J.  The  plaintiff  In  error  was 
arraigned  under  an  indictment  clxarglng  him 
with  the  offense  of  assault  with  intent  to 
murder.  Omitting  the  formal  parts,  the 
Indictment  charged  that  Jule  Leary  "nn- 
lawfolly,  feloniooaly.  and  with  malice  afore- 
thought did  pat  broken  glass  Into  the  col- 
lard  greens  and  com  bread  of  Lncius  Zeigler, 
the  said  broken  glass  being  a  weapon  likely 
to  produce  death,  and  the  said  broken  glass 
being  then  and  there  deposited  in  said  col- 
lard  greens  and  com  bread  with  the  Intent 
then  and  there  to  cause  the  said  Lnciaa 
Z^gler  to  eat  the  same,  and  the  said  acts 
In  and  npon  the  said  Jole  Leary  did  there- 
by make  an  assault  with  the  intent  the  said 
Lucios  Zeigler  to  kill  and  murder,  and  the 
said  Jule  Leary  with  said  broken  glass  which 
he  then  and  there  deposited  as  aforesaid 
did  UDlawfDlly,  feloniously,  and  with  malice 
aforethought  attempt  to  kin  the  said  Lncius 
Zeigler,  contrary  to  the  laws  of  said  state, 
the  fftoA  order,  peace,  and  dignity  thereof 
The  accused  demurred  on  the  ground  that 
the  taatB  set  forth  in  the  Indictment  did  not 
constitute  the  offense  of  assault  wiOi  intent 
to  murder,  that,  the  indictment  fidled  to 
charge  any  overt  act  indicating  that  the  ac- 
cused procured  and  induced  the  prosecutor  to 
swallow  or  otherwise  use  the  broken  glaas, 
and  because  the -Indictment  tailed  to  charge 
how  or  in  what  mannm  said  broken  glass 
was  deposited,  or  in  what  manner  the  same 
was  placed  before,  or  whether  it  was  of- 


fered or  adndntfltend  to  liie  Intended  ilctlm 
at  alL  The  demurrer  was  oTermled.  and 
the  accused  was  convicted.  WiOiin  20  days 
from  the  overruling  of  the  demurrer  he  sued 
out  a  writ  of  error  to  the  Court  of  Api)eals, 
complaining  of  the  Judgment  overruling  the 
demurrer,  but  did  not  assign  error  upon 
any  other  Judgment  rendered  in  the  case. 
In  this  court  a  motion  was  made  by  the 
solicitor  general  to  dismiss  the  writ  of  er* 
ror,  upon  the  ground  that  the  accused  could 
not  assign  error  upon  the  Judgment  overral- 
ing  bis  demurrer  without  also  excepting  to 
the  final  Judgment  of  convlcUon. 

12]  1.  There  Is  no  merit  In  the  motion  to 
dismiss  the  writ  of  error.  A  bill  of  ex- 
ceptions may  be  sued  out  to  this  court,  com- 
plalnlufi  either  of  a  final  Judgment  or  of 
one  which  would  have  been  final  if  it  had 
been  rendered  as  claimed  by  the  excepting 
party.  Civil  Code,  §  613a  If  the  demur- 
rer had  been  sustained,  the  Indictment  would 
have  been  quashed,  and  this  would  have 
been  an  end  of  the  case. 

[3]  The  fact  that  the  accused  was  con- 
victed and  sentence  Imposed  before  he  ex- 
cepted to  the  Judgment  overmling  the  de- 
murrer is  immaterial.  It  was  not  neces- 
sary that  he  should  file  a  motion  for  a  new 
trial,  or  that  he  should  except  to  the  final 
Judgment  of  conviction.  Doubtless,  if  the 
demurrer  was  not  well  taken,  the  accused 
was  properly  convicted,  aud  has  no  Just 
cause  of  complaint.  It  would  be  useless  to 
require  him  to  file  a  motion  for  a  new  trial 
when  no  errors  of  law  were  committed  dur- 
ing the  progress  of  the  trial,  or  to  Interpose 
a  formal  exception  to  the  final  Judgment  of 
conviction.  It  Is  settled  by  a  number  of 
decisions  of  the  Supreme  Court  that  this 
was  not  necessary.  *'A  writ  of  error  lies  to 
a  Judgment  overmling  a  demurrer  to  the 
whole  bill,  notwithstanding  the  complainants 
may  have  proceeded  to  a  heaiii^  and  ob- 
tained a  decree,  and  though  the  decree  be 
not  excepted  to,  nor  any  motion  made  for 
a  new  trial."  Lowe  v.  Burke,  79  Ga.  164,  3 
S.  E.  449.  See,  also,  Kitchens  v.  State,  SO 
Ga.  810,  7  S.  R  209 ;  Central  Bailroad  Co.  v. 
Denson,  83  Ga.  266,  9  8.  E.  788;  City  of 
Augusta  V.  Lombard,  86  Ga.  165, 12  S.  E.  212; 
Turner  v.  Camp,  110  Ga.  631,  36  S.  E.  76. 

[4]  Where  an  exception  is  made  to  an  in- 
terlocutory mllng  which  is  neither  final  nor 
would  have  been  final  if  It  had  been  rendered 
as  claimed  by  the  excepting  party,  it  is  nec- 
essary to  except  to  the  final  Judgment  in  the 
case  before  a  reviewing  court  will  acquire 
Jurisdiction  to  pass  upon  the  Interlocutory 
ruling.  Lyndon  v.  Georgia  Railway  A  Elec- 
tric Co.,  129  Ga.  353,  58  S.  E.  1047;  Carpen- 
ter V.  First  Nat  Bank  of  Sandersvllle,  13  Qa. 
App.  — i  79  S.  SL  860,  and  cases  dted.  In 
these  cases  the  question  raised  by  tiie  ex- 
ceptton  was  not  one  which  would  have  finally 
ended  the  case  .no  matter  which  way  decided. 


•Tot  otber  ewum  im  same  topic  and  mgUod  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key-No-  ^||n|M  JkKMy|r^ 
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Tf  tiie  ruling  made  wai  s  final  termlnatifHi 
of  the.  case,  or  would  hare  l>een  so  If  render- 
ed as  claimed  b7  tbe  excepting  party,  tben 
this  court  baa  Jurisdiction  to  pass  upon  ttie 
exception  of  tbe  ruling,  altbon^  no  other 
Judgment  Is  excepted  to. 

[1]  !£.  In  Johnson  t.  State,  92  Oa.  36. 
17  8.  B.  974,  the  Indictment  charged  the 
accused  with  having  committed  the  offense 
of  assault  with  intent  to  murder  by  putting 
arsenic  and  other  poison  Into  coffee,  "and 
administering  the  said  poisons"  to  the  per- 
son named  in  the  Indictment  The  proof 
showed  that  tbe  person  thus  named  drank 
of  the  coffee  containing  the  poisons;  it  was 
held  that  tbe  indictment  sufficiently  charged 
tbe  offense  of  assault  with  intent  to  mur- 
der, and  that  under  tbe  evidence  tbe  ac- 
cused was  properly  convicted.  This  deci- 
sion was  based  upon  the  English  case  of 
Reg.  V.  Button,  8  C.  ft  P.  660.  In  Peebles 
V.  State,  101  Ga.  585,  28  S.  E.  920,  it  was 
held:  "The  act  of  maliciously  putting  i>ol- 
son  into  a  well  with  tbe  intent  that  the 
water  thereof  shall  be  drunk  by  another,  and 
that  be  shall  In  this  manner  be  killed,  does 
not,  without  more,  constitute  the  offense  of 
an  assault  with  intent  to  murder,  when  the 
person  whose  death  was  Intended  never  In 
fact  drank  of  the  water  after  tbe  poison 
had  been  introduced  Into  tbe  same."  Tbe 
case  of  Johnson  v.  State,  supra,  however, 
was  distinguished  from  tbe  case  tben  under 
consideration  by  reason  of  tbe  fact  that  in 
the  Johnson  Case  tbe  Intended  victim  actual- 
ly drank  of  the  coffee.  In  tbe  opinion  the 
court  said :  "We  think  the  Johnson  Case  and 
tbe  English  case  of  Reg.  v.  Button,  8  C.  &  P. 
660,  cited  in  support  of  it,  go  to  the  full  ex- 
tent authorized  in  holding  that  an  assault 
has  been  committed  In  cases  of  this  charac- 
ter. Tbe  case  in  hand  closely  resembles  one 
where  a  pitfall  has  been  dug,  or  a  spring 
gun  set,  or  a  gun  loaded,  with  the  felonious 
Intent  of  depriving  another  of  his  life,  but 
where  the  criminal  intent  did  not  proceed 
sufficiently  far  to  bring  tbe  Individual  whose 
death  was  meditated  into  immediate  and 
present  danger."  See,  also,  Groves  v.  State, 
116  Ga.  616,  42  S.  E.  7S5.  69  L.  R.  A.  698; 
Chelsey  v.  State,  121  Ga.  340,  49  S.  E.  2Sa 
The  indictment  In  the  present  case  does  not 
allege  either  that  tbe  intended  victim  par- 
took of  tbe  food  containing  the  bits  of  glass, 
or  that  tbe  accused  administered  glass  to  tbe 
victim  with  the  intent  to  kill  him.  The  ef- 
fect of  the  ruling  In  the  Johnson  Case,  as 
explained  and  restricted  by  tbe  decision  in 
the  Peebles  Case,  is  that  in  cases  of  this 
character  there  can  be  no  assault  unless  tbe 
poison  la  administered  to  the  victim,  and 
there  can  be  no  administration  of  it  unless 
the  victim  partakes  of  the  substance  con- 
taining the  poison.  Tbe  present  Indictment 
charges  merely  that  the  accused  put  broken 
glass  into  the  Intended  victim's  food  with 


Intent  that  he  staonUI  eat  it,  and  did  flierel? 
make  an  assault  with  intent  to  kill.  There 
Is  no  averment  that  the  broken  glass  was  ad- 
ministered to  the  Intended  victim,  or  that  be 
partook  o£  any  of  the  food  In  which  flie 
glass  was  contained.  This  b^ng  so,  the  In- 
dictment did  not  set  forth  the  offense  of  as- 
sault with  intent  to  mnrder,  and  the  donor- 
rer  thereto  should  have  been  sostalned. 
Judgment  reversed. 

(U  Oa.  App.  G9» 

WATSOy  et  aL  v.  AMERICAN  NAT.  BANK. 
(No.  4.669.) 

(Court  of  Appeals  of  Georgia.   Oct  21«  191&) 

(Syllabiu  by  the  Court.) 

1.  Justices  of  thk  Puce  ({  203*)— Nouce— 
Dismissal. 

Where  the  written  notice  of  tiiie  saDctioa 
of  a  certiorari  and  of  tbe  time  uid  place  of 
hearing,  which  ia  required  by  the  Civil  Code 
1910,  §  5190,  is  not  given  at  least  ten  days  be- 
fore the  time  fixed  by  law  for  the  beginnmg  of 
the  term  of  the  court  to  which  the  writ  is  re- 
turnable, the  certiorari  should  be  dismissed, 
unlesa  it  appears  that  tbe  failure  to  have  the 
prescribed  notice  given  was  due  Co  providen- 
tial cause. 

[Ed.  Note. — ^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {|  790,  791;  Dec.  Dig.  1 

2.  Justices  or  the  Peace  ({  203*)— NoncB— 
"The  Sitting  of  the  Coubt." 

The  phrase  "the  sitting  of  tbe  court,"  u 
employed  in  tbe  Code  section  to  which  refer- 
ence ia  made  in  the  preceding  headnote,  is  not 
used  to  denote  the  time  durliig  a  term  of  the 
court  when  tbe  court  may  sit  to  bear  the  par- 
ticular case  in  question,  but  refers  alone  to  the 
day  fixed  by  law  when  the  court  mast  begin  to 
sit  for  the  disposition  of  all  cases  legally  cog- 
nizable at  that  term  of  the  court  and  is  used 
as  the  equivalent  of  the  expres^on  **the  first 
day  of  the  term." 

|,Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  SS  700,  791;  Dec  Dig.  i 
203.*] 

Error  from  Superior  Court  Bibb  County; 
H.  A.  Mathews,  Judge. 

Action  In  a  Justice  court  by  the  American 
National  Bank  against  T.  H.  Watson  and 
others.  Judgment  for  plalntlfl,  and,  from 
dismissal  of  certiorari  In  tbe  Superior  Camt, 
defendants  bring  error.  Affirmed. 

Sidney  W.  Hatcher,  of  Maoon,  flor  plahi- 
tiffs  In  error. 

RUSSBLI^  J.  The  American  Natltmal 
Bank  of  Macon,  Oa.,  obtained  in  a  justice's 
court  a  Judgment  against  the  present  plain- 
tiff in  error,  who  thereupon  sued  out  a  writ 
of  certiorari  to  the  superior  conrt  Upon  ttie 
call  of  the  case  the  certiorari  was  dismissed 
by  tbe  judge  of  the  sut>erlor  conrt  i^on  tbe 
ground  that  no  1^1  service  of  the  notice  of 
the  sanction  of  the  writ  of  certiorari  required 
by  law  had  been  perfected  upon  the  defend- 
ant in  certiorari  within  the  1^1  time  limit 
Upon  the  bearing  of  tbe  motion  It  was  agreed 
that  the  petition  for  certiorari  was  sanction- 
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ed  May  11,  1912,  and  that  the  writ  of  certto- 
raii  was  returnable  to  the  November  term, 
1812,  of  Bibb  superior  court,  which  convened 
on  November  4,  1912,  In  accordance  with  the 
law  regulating  the  terms  of  that  court,  and 
that  the  answer  of  the  Justice  to  the  writ 
was  duly  Bled.  It  was  admitted  that  the  no- 
tice of  sanction  of  the  writ  and  of  the  time 
and  place  of  hearing  was  given  on  November 
16,  1912.  The  Judge  of  the  superior  court 
sustained  the  motion  to  dismiss  the  petition, 
and  exception  is  taken  to  this  Judgment 

[1 , 2]  The  question  raised  by  the  writ  of 
error  la  whether  the  notice  required  by  Civil 
Code,  I  6190,  may  be  given  at  any  time  ten 
days  before  the  date  when  the  certiorari  Is 
called  for  hearing,  or  whether  the  expression 
"at  least  ten  days  before  the  sitting  of  the 
court  to  which  the  same  shall  be  returnable" 
requires  that  the  notice  shall  be  given  ten 
days  before  the  date  fixed  by  law  for  the 
convening  of  the  court  at  which  the  bearing 
upon  the  petition  for  certiorari  may  legally 
be  bad.  We  do  not  think  there  can  be  any 
doubt  that  the  trial  Judge  correctly  held  tiiat 
the  notice  required  by  this  section  of  the 
Code  must  be  ^ven  at  least  ten  days  before 
the  opening  of  the  conrt  to  which  the  cer- 
tiorari was  returnable,  and  the  Code  section 
is  mandatory  in  the  provision  that  when  this 
has  not  been  done  "the  oerttorarl  ahaU  be 
dlamissed." 

Judgment  affirmed. 

(18  Oa.  App.  m) 

BECK  V.  A.  N.  TUMLIN  CO.   (No.  4,934.) 
(Court  of  Appeals  of  Oeoigia.    Oct  21.  1913.) 

(8vllabu4  hv  the  Court.) 

1.  Master  and  SEBVAifT  (5  155*)— Injubt  to 

SraVANT^FAILUBZ  TO  WABN. 

"In  an  action  by  a  servant  gainst  a  master 
for  alleged  faflare  of  duty  on  the  part  of  the  lat- 
ter In  not  ffividg  to  the  servant  warnicg  of  a 
danger  Incicfent  to  his  employment  it  must  ap- 
pear that  the  master  knew  or  ought  to  have 
known  of  the  danger,  and  that  the  servant  in- 
inred  did  not  know  and  bad  not  equal  means 
with  the  master  of  knowing  such  fact  and  by 
the  exercise  of  ordinary  care  could  not  have 
known  it.  If  the  danger  be  obvious  and  as  easi- 
ly known  to  the  servant  ae  to  the  master,  the 
latter  will  not  be  liable  for  failing  to  give  warn- 
ing of  IL"  Hendrix  v.  Vale  Royal  Mfg.  Co., 
134  Ga.  712,  68  S.  B.  483;  Civil  Code  (1910J 
f  3131. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  310;  Dec.  Dig.  i  150.*] 

2.  Mabtib  and  Sebvamt  (I  265*)— Injubt  to 
Servant— BuBDEiT  of  Pboof. 

An  adult  servant  of  ordinary  intelligence 
who  has  been  at  work  on  a  machine  a  sufficient 
length  of  time  to  diacover  patoit  and  manifest 
defects  and  dangers  will  be  presumed  to  have 
knowledge  of  such  defects  or  dangers.  In  other 
words,  the  duty  Is  placed  upon  a  servant  charged 
with  the  operation  of  a  machine  to  observe  every 
-viidbte  and  manifest  defect  in  the  machine  which 
would  render  his  work  dangerous.  If  his  oppor- 
tunity to  discover  such  defects  is  eqnal  to  that 
of  the  master,  he  cannot  recover  damages  for 
personal  injones  caused  by  his  operation  of  the 
macUiie;  and,  in  a  suit  by  the  servant  to  recov- 


er SDCh  dama^,  the  burden  Is  upon  him  to 
show  that  he  did  not  have  equal  means  with  the 
master  of  discovering  these  defects  and  dangers, 
and  by  the  exercise  of  ordinary  care  could  not 
have  known  of  tfaem.  Boland  v.  Tift  131  Oa. 
683,  63  S.  E.  133,  20  L.  R.  A.  Qi.  S.)  354: 
Grown  Cotton  Mills  r.  McNally,  123  Ga.  3^  51 
S.  E.  13;  Vinson  v.  Willingham  Cotton  Mills,  2 
Ga.  App.  S3,  58  S.  E.  413;  1  Labatt  Master 
and  Servant  S  394,  and  cases  cited. 

[Ed.  Note.— For  other  case^  see  Mastsi  and 
Servant  Gent  Dig.  H  877-9(e,  955;  Dec.  Dig. 
S  265.*1 

3.  MaSTEB  ANO  SKBTAHT  (i  159*)— INJITBT  TO 

Sebvant— Meouoenck  or  Fellow  Serv- 
ant. 

Except  in  the  case  of  railroad  companies, 
a  servant  cannot  recover  against  a  master  for 
personal  injuries  caused  solely  by  the  n^ligence 
of  a  fellow  servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  (S  318-325;  Dec.  Dig.  fi 
159.*] 

4.  Masteb  and  Sebvant     235*)— Injubt  to 
BMPLOife— Nonsuit. 

The  evidence  in  behalf  of  the  plaintiff  show- 
ing that  his  injuries  were  due  either  to  the  oegli- 
gence  of  a  fellow  servant  or  to  visible  and  patent 
defects  in  the  machine  that  he  was  operating, 
and  that  be  had  equal  means  with  the  master  of 
knowing  of  such  defects  or  dangers,  the  judg- 
ment awarding  a  nonsuit  was  not  erroneous. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  710-722;  Dec  Dig.  | 
235.*] 

Russell,  J.,  dissenting. 

Error  from  Cl^  Conrt  of  Iloyd  Gbunty; 
J.  H.  Reece,  Judge. 

Action  by  Spencer  Beck  against  the  A.  N, 
Tumlln  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Affirmed. 

Eubanka  &  Mebane,  of  Rome,  for  plaintiff 
in  error.  Maddox  &  Doyal,  of  Rome,  for  de- 
fendant In  error. 

HILL,  C.  J.  This  is  a  suit  to  recover  dam- 
ages for  personal  injuries  allied  to  have 
been  sustained  by  reason  of  the  n^llgence  of 
the  plalnUCT'a  employer.  The  substance  of 
the  petition,  so  far  as  material,  is  as  follows: 
The  plaintiff  was  employed  by  the  defend- 
ant company  In  Its  cotton  gin.  His  work 
consisted  of  attending  to  the  lever  of  the 
press  used  in  the  baling  and  pressing  of  cot- 
ton. The  press  had  a  maximum  capacity  of 
500  pounds.  On  the  day  of  bis  injury  the  de- 
fendant put  into  the  press  a  bale  of  cotton 
weighing  630  pounds.  The  plaintiff,  in  the 
discharge  of  his  duty,  took  hold  of  the  lever 
and  unhooked  it  where  it  was  fastened  near 
the  bottom  of  the  press  by  means  of  a  link, 
but  after  be  had  unfastened  it  and  while 
he  was  holding  it  In  his  hand  for  the  pur- 
pose of  letting  It  assume  a  borizontal  posi- 
tion, so  that  the  pressure  and  ten^n  there* 
on  m^ht  be  released  and  the  book  be  de- 
tached from  tiie  link  and  the  bale  be  re- 
leased from  the  press,  the  lever  snddoily, 
instantly,  and  powerfully,  and  without  any 
warning  to  him,  jerked  loose  from  his  hand, 
flew  upwards,  and  struck  him  on  the  chin, 
knocking  him  clear  of  the  floor  a  distance 
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of  16  feel^  and  Inflicting  apon  him  the  In- 
juries set  forth  In  the  petition;  He  alleges 
that  the  press  was  defective,  in  that  it  was 
two  inches  wider  at  the  bottom  than  at  the 
top,  and  that  this  caused  the  tension  and 
strain  to  be  greater  on  the  lever;  that  the 
hooks  on  the  end  of  the  rod  were  defective, 
in  that  Ouy  were  old  and  worn,  haTlng 
been  need  bf  the  defendant  for  nine  years 
without  repairs;  Uiat  the  Inside  of  the  hooks 
had,  instead  of  one  plain  curvlcal  snrface, 
a  donble  cnrvlcal  surface  with  two  concave 
snrfocea  In  the  Inner  par^  and  that  near 
the  middle  of  the  hook  there  was  a  lidge  or 
raised  snrfiice  dividing  the  hook  Into  two 
parts,  and  the  link  aUpped  over  this  raised 
plac^  .thns  making  the  tension  and  strain 
on  the  lever  less  and  candng  the  lev»  to  fly 
np  and  strike  the  plaintiff;  that  this  de- 
fective condition  was  the  cause  of  the  lever 
being  suddenly  Jericed  from  his  haiid;  that 
if  the  hook  had  had  only  <nie  jOain  snzfaoe, 
he  wotdd  not  have  been  injured  in  this  man- 
ner. He  allies  that  he  did  not  know  of  the 
defective  ctmdltlon  of  the  hook;  that  this 
condition  could  be  observed  only  by  ineq^ 
tton  and  ecamtnatlon,  and  that  It  was  no 
part  of  his  duty  to  inspect  and  examine  the 
machinery,  but  that  this  was  the  duty  of  the 
defendant,  and  that  the  defoidant  knew  and 
by  the  exerdse  of  ordinary  care  could  have 
known  of  the  defective  condition ;  also  that 
the  defendant  was  n^Ug^t  In  not  warning 
him  of  the  danger.  He  allesee,  also,  that 
the  defendant  was  guilty  of  n^llgence  In 
putting  Into  the  press  more  than  BOO  pounds 
of  cotton.  In  that  It  exceeded  the  capadty  of 
the  press,  and  caused  the  straining  and  ten- 
sion on  the  hook,  thus  causing  the  link  to 
Jerk  from  the  side  of  the  hook  and  pull  the 
lever  from  his  hand.  The  idaintltt  substan- 
ttally  proved  these  facts,  and  also  proved 
that  thore  had  been  no  diange  in  the  press 
during  the  two  years  he  had  been  running 
it.  and  which  time  It  had  been  in  his  ehargb 
He  proved,  also,  that  there  was  nothing  to 
prevent  him  from  se^ng  the  alleged  defects 
In  the  hooks,  some  of  his  witnesses  testify- 
ing that  be  was  necessarily  compelled  to 
handle  each  of  these  hooks  every  time  he 
operated  the  press;  that  the  Inside  of  tlie 
hooks  would  tall  directly  under  bis  eye  every 
time  he  operated  it  He  testified  that  the 
tendency  in  every  instance  was  tor  the  lever 
to  fly  up  just  as  It  did  when  he  was  Injured. 
As  to  this  he  said:  "I  guess  the  lever  would 
fly  up  If  you  were  not  to  hold  It  anyway. 
If  yon  were  Jnst  to  turn  the  lever  loose  at 
flrst,  before  you  loosened  the  door,  it  wonld 
fly  np.  Then  the  reason  you  put  both  bands 
on  there  when  you  loosen  it  Is  to  prevent  It 
from  doing  that  very  thing.  Then  If  you 
have  got  your  head  over  out  in  tlils  way, 
and  you  fall  to  hold  It,  It  Is  going  to  hit 


you  under  tlie  chin.  If  there  waa  m  large 
enough  bale  of  cotton  to  tluw  it  up,  it 
would  hit  a  fSllow.  The  teudoicy  ia,  what 
yon  loosen  that  (the  tendency  of  the  lever  i^, 
to  fly  up.  Of  course  you  want  to  loosen  it  h> 
raise  it  np.  The  pressnre  of  fliat  bale  of 
cottcm  tends  in  every  case  to  make  It  fly 
IV ;  it  it  was  just  to  be  turned  loM^  Just 
get-ofP  out  hoe  and  prise  tt  ofC,  of  course 
the  lever  wonld  fly  up.  The  tendency  Is  to 
go  up.  The  reason  I  took  hold  of  U  with 
l»th  hands  was  to  ke^  it  from  flying  up." 
A  witness  for  the  plalntUf  testlfled  tbat  be 
had  known  the  prees  ever  dnoe  it  was  put  in* 
that  he  bad  freQu«itly  seen  it  In  operation, 
and  that  every  time  the  link  was  loosened 
the  lever  came  np  with  a  Jump,  mm  plaintiff 
testified  that  the  glnner  put  the  cotton  into 
the  gin  and  Into  the  press*  and  that  no  «is 
else  had  anything  to  do  with  tUs  part  of 
the  work  except  the  i^nnw  and  himself.  At 
the  conclusion  of  the  plalntUTs  evidence  a 
nonsuit  was  awarded;  and  be  excepted. 

The  foregoing  atatement  la  snflBdoit  for  an 
understanding  of  the  mUnga  aanoimced  la 
the  beadnotes. 

Judgment  affirmed. 

BUSSBLI^  J.,  dlasentlngi 

OS  Oa.  App.  618) 

JOHNSON  V.  HARRIS.    (No.  4,033.) 
((^rt  of  Appeals  of  Georgia.  Oct  21,  1913.) 

(SylUtbm  lit  tk0  OourlJ  . 
Habbab  Gobpus  (I  118*)  — Afpbai.— Moor 

QUBSTXOH. 

A  writ  of  habeas  corpus  was  laed  ont  to 
teat  the  validity  of  a  seotence  Imposed  by  ft 
municipal  courts  reqoiring  the  prisoner  to  sem 
80  days  in  the  city  chain  sang.  He  began  to 
serve  the  sentence  on  April  Idtli,  the  habeas 
eorpns  proceeding  waa  heard  on  May  6th.  and 
the  prisoner  remanded  to  the  custody  of  the 
city  marshal,  to  serve  oat  his  sentence.  A  vrit 
of  error  was  sued  out  to  this  court  on  May 
lOtb,  bot  it  does  not  appear  tbat  any  super- 
sedeas of  the  judgment  remanding  the  prisoner 
into  the  castody  of  the  marshal  was  obtained. 
The  case  waa  called  and  argued  in  the  Gonrt 
of  Appeals  on  June  9tb.  It  must,  therefore,  be 
assomed  that,  when  the  ease  was  reached  in 
this  court,  the  sentence  bad  been  satisfied.  TbB 
questions  raised  for  decision  have  become  moot, 
and  will  not  be  decided. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pas,  Cent.  Dig.  8!  102-U5 ;  Dec.  Dig.  {  113.«I 

Error  from  Oltji  Court  of  Floyd  Connty; 
J.  H.  Reece,  Judge. 

Habeas  corpus  proceedings  by  Blla  Johnson 
against  C  I.  Harris.  Judgment  for  defend- 
ant and  plaintiff  brings  error.  AfiElrmed. 

Henry  Walker,  of  Rome,  for  plaintiff  la 
error.  Max  Meyerbardt,  ot  Boxae,  for  de- 
fendant In  error. 

POTTLE,  J.  Judgment  affirmed. 
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(13  Gft.  Ak*.  6H) 

GABSWELL  T.  STATS.  (No.  S.068.) 
(Coart  of  Appeal!  of  Georgia.   OcL  2L,  1913.) 

(Syllatut  bv  the  Court.) 
Dbunkabds    (i  U*)— Deuhkshnms  — HVI- 

DBNCK. 

The  accoaed  was  oonvicted,  uoder  an  acca- 
aation  in.  the  cits  court,  of  the  offense  of  dtunk- 
enneas  on  churui  crounds.  The  evidence  shows 
that  he  had  a  bottle  containing  a  small  quantity 
of  whisky,  bat  there  is  no  evidence  whatever  that 
be  was  in  a  condidon  of  drunkenness  while  on 
the  cbuicb  grounds.  His  convictioo  was  there- 
fore unauthorized. 

[Ed.  Note.— For  other  .caaee,  mo  Dronkarda, 
C^t  Die.  II  12-18;  Dec  Dig.  |  II.*] 

Brror  from  City  Court  of  DnbUn;  Jas. 
B.  Hicks,  jDdcft. 

Jim  GaxsweU  waa  convicted  of  dmnkenness 
on  church  grouuda,  and  brings  error.  Re- 
versed. 

Hal.  B.  Wlmberly,  of  Dablln.  for  plaintiff 
In  error.  Geo.  B.  Davis,  Sol.,  of  Dnblin,  for 
tbe  State. 

HIIA  O.  J.  Jndcment  reversed. 


(13  Ga.  App.  517) 
MOUIiTBIB  COMPBESS  CO.  T.  BTBOM 
COTTON  CO.   (No.  4^02.) 

(Court  of  Appeals  of  Georgia.   Oct.  21,  1918.) 
(Sytlahu*  hit  the  Court.) 

1.  TBIAI.    ({  2B6*)— iHSTBirOIIONS— DUTT  TO 

BEQUEar. 

The  inatmetions  of  the  court  covered  sub- 
atantially  the  issues  of  the  case  as  made  by  the 

pleading  and  evidence,  and  in  the  absence  of 
any  request  for  a  more  specific  charge  as  to  its 
cootenUoos  the  defendant  cannot  be  beard  to 
complain  that  its  contentimui  were  not  more 
apecificaUy  given.  Smith  v.  Bibb  Mfft.  Co.,  112 
GaTeSO,  87  S.  E.  861. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  K  628-641 ;  Dec.  Dig.  {  2S6.*] 

2.  Bailment  (j  31*>— Aoixoif  roa  Loss— BuB- 
DKN  or  Pboop. 

In  all  cases  of  bailment,  after  proof  of 
bailment  and  loss,  the  burden  of  proof  is  shifted 
to  the  bailee  to  show  that  be  exercised  ordinary 
diligence  and  care  in  taking  care  of  the  property 
of  the  bailor.  In  the  present  case  the  plaintiff 
proved  the  delivery  of  the  property  sued  for  to 
the  defendant,  Che  failure  of  the  defendant  to  de- 
liver the  property  on  demand,  and  the  value  of 
tiie  property.  Toe  prima  facie  case  of  liability 
thus  shown  waa  not  successfully  overcome  by 
the  defendant. 

[Ed.  Note.— For  other  cases,  aee  Bailment^ 
Gait.  Dig.  il  m-181;  Dec.  Dig.  g  81.*] 

8.  VnDXGi  SusTAiinD— No  Ebrob. 

The  controlling  questions  in  this  case  were 
issues  of  fact.  The  verdict  for  the  plaintiff 
was  fully  supported  the  evidence,  and  no  error 
of  law  appear*,  either  in  the  rulings  on  evidence 
or  in  the  matructions  given  to  the  Jury,  and  no 
reason  appears  why  there  should  be  a  new  trial. 

Error  from  Superior  Court,  Colgnltt  Coun- 
ty; W.  E.  Thomas,  Judge. 

Action  by  the  Byrom  Cotton  Company 
against  tbe  Moultrie  Compress  Compai^. 


Judgment  for  plaintiff,  and  defendant  brings 
error.  Afllrmed. 

Shipp  &  Kline,  of  Moultrie,  for  plaintiff 
la  error.  Oram  &  Joo^  of  Gordel^  and 
Edwin  I*  Bryan,  of  Moultrie^  tm  defendant 
In  error. 

HILU  GL  J.   Judgment  afflnned. 


(18  Oa.  App.  COO) 
ADAIB  V.  SPELLMAN  SEMINAB7. 
(No.  4,695.) 

(C!oart  of  Appeals  of  Georgia.   Oct.  21,  lOlA.) 

rSvIIobiM  hy  th€  Court.) 

L  GouBTB    (S  163*)-^nBisiJionow— "Cases 
Respkoting  Title  to  Land." 

Exclusive  jurisdiction  to  try  cases  respect- 
ing title  to  land  is  by  the  Constitution  of  this 
state  vested  In  the  superior  courts.  Cases  where 
the  title  is  only  incidentally  inrcdved,  such  as 
one  for  the  recovery  of  damages  for  trespass  to 
realty,  possessory  warrant,  and  forcible  entry 
and  detainer  cases*  and  a  summary  proceeding  to 
abate  a  nuisance  in  a  public  street  or  a  private 
way,  are  not  "cases  respecting  title  to  land"  (Civ. 
Code  1910,  t  6510),  within  the  meanli«  of  the 
Constitution.  It  would  eeem,  however,  that, 
where  in  a  summary  proceeding  to  abate  a  nui- 
sance it  appears  from  the  pleadings  that  the  only 
real  and  sobetandal  issue  involved  is  one  re- 
specting title  to  realty,  a  court  other  than  the 
superior  court  should  hesitate  to  entertain  juris- 
diction. 

[Ed.  Note.— For  other  eases,  see  Courts,  Cent 
^      410-ill.  448,  479.  1297;  Dec.  Dig.  | 

2.  EASBICENTB  (S  17*)— MUNIOIFAZ.  COBFOEA- 
TI0N8  (§  663*)--StBBBT8— PUB^AHB  AOOOED- 

ino  TO  PiAT— Abandonment, 

Where  streets  and  roads  are  marked  on  a 
plat  of  a  tract  of  land,  and  lots  are  bought  and 
sold  with  reference  to  the  plat,  not  only  those 
who  boy  lots  abutting  on  a  street  or  road  laid 
out  on  the  map,  b'ut  all  who  buy  with  reference 
to  the  general  plan  or  scheme  dlaclosed  by  the 
plat,  acquire  a  right  <a  uaer  in  all  of  the  roads 
and  streets  designated  on  the  plat 

{Ed.  Note.— For  other  cases,  see  Eaaemente, 
Cent  Dig.  §g  46-49;  Dec  Dig.  |  17;*  Munic- 
ipal Corporations,  Cent  Dig.  |i  1^8-1440;  Dec 
Dig.  I  663.*] 

3.  Easements  (S  61*)— Nuihanox  (i  18*)— Ob- 
STBUCnOH— Abatkuxnt. 

The  stopping  or  Impedliv  of  a  private  way 
which  has  beui  opened  uid  in  use  by  those  enti- 
tled to  traverse  it  is  a  private  nuisance,  and 
may  be  abated  by  the  summary  proceeding  pro- 
vided for  in  section  6829  et  seq.  of  the  Civil 
Code  1910. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  H  102,  180-144,  148;  Dec.  Dig.  f 
61:*  Ndaance,  Cent  Dig.  |i  49,  60;  Dec  Dig. 
i  18.*] 

4.  Easekbhtb  d  61*)— OBSiBuonon— Abaie- 

ment. 

The  summary  proceeding  provided  for  by 
the  Code  is  not  available  to  remove  an  obstruc* 
tlon  in  an  alleged  private  way,  which  ezlstB  mily 
on  a  plat  or  map,  and  which  has  never  been  open- 
ed or  used  as  a  way. 

[Ed,  Note. — For  other  cases,  see  Easements, 
Cent  Dig.  IS  102,  m^lU,  148 ;  Dec  Dig.  | 
61.*] 


*ror  other  esses  see  same  topio  and  section  NUUBBIR  In  De&  Dig.  a  Am.  Die.  Key-No.  fii^M^nn 
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6.  MnSIOIPAZ.  GORPOBATTOKB  ({  6S5*>— GOIT- 
TBOL  OF  STVKBTa— GONaTBUCTIOH  OT  CBAB- 
TES. 

Power  granted  in  the  charter  of  a  city  "to 
open,  lay  out,  to  widen,  straighten,  or  otherwise 
change  streets,  alleys,  and  squares  in  the  dtf" 
is  broad  cnoagh  to  authorize  the  changing  of  a 
street  so  as  to  straighten  tt  and  remove  from  it 
pronounced  irregularities;  the  termini  of  the 
changed  portion  of  the  street  remaining  the  same, 
the  distance  between  them  being  shortened,  and 
the  changed  street  affording  a  more  convenient 
way  of  travel  to  and  from  the  same  points  reach- 
ed by  the  old  street.  Coker  v.  Railway  Co.,  123 
6a.  483,  SI  a  B.  481,  distinguished. 

[Ed.  Note.— For  other  cases,  eee  Municipal 
Corporations,  Dec  Dis.  |  666.*] 

6.  NujBANOT  (I  72»)— Public  Ncibawcb— 
Abatbue  NT— Parties. 

A  ptivate  iudividaal  cannot  complain  of  a 

Sttblic  nuisance,  unless  he  shows  some  special 
amage  accruing  to  tiim  in  wtilch  the  public  does 
not  participate. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent,  Dig.  H  164^169 ;  Dec.  Dig.  8  72.*] 

7.  No  IjRBOb— Judgment  Sustained. 

The  evidence  authorized  the  judgment  en- 
tered by  the  city  recorder  In  behalf  of  the  de- 
fendant, and  there  was  no  error  in  OTerruUng 
the  petition  for  certiorarL 

(Additional  BvUabuM  by  Editorial  Staff.) 

8.  Municipal  Cobforations  ({  697*)— Ob- 
STBuoxioH  or  Stbeetb— Estoppel. 

A  party  suing  as  executor  was  not  estopped 
to  have  obstructions  upon  certain  streets  remov- 
ed by  the  fact  that  bis  testator  bad  closed  a  part 
of  a  street  not  involved  in  the  suit ;  the  remedy, 
if  any,  of  the  persons  injured  by  the  closing  of 
such  street  being  to  proceed  against  plaintiff  to 
require  him  to  open  it 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  fii  16(^1506:  Dec. 
Dig.  8  697.^ 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  h.  Bell,  Judge. 

Action  by  Forrest  Adair,  executor,  against 
the  Spellman  Seminary.  Judgment  for  de- 
fendant, and,  from  the  overruling  of  a  peti- 
tion for  certiorari,  plaintiff  brtngs  error.  Af- 
firmed. 

Bosser  &  Brandon  and  King  &  Spald- 
ing, all  of  Atlanta,  for  plalnttff  in  error. 
Hooper  Alexandw,  of  Atlanta,  txa  defendant 
In  error. 

POTTLE,  J.  On  July  28,  1901,  Forrest 
Adair,  aa  executor  of  the  last  will  of  George 
W.  Adair,  filed  In  the  recorder's  court  of  the 
tAty  of  Atlanta  a  petition  against  the  Spell- 
man  Seminary,  a  corporation  condoctliig  an 
edncatlonal  instltntlon  In  said  dty,  to  abate 
certain  alleged  nuisances  ^hlcb  the  plaintiff 
arerred  the  defmdant  had  erected  and  main- 
tained In  certain  streets  over  whldti  the 
plaintiff  had  an  easem«it  The  petition 
avers  that  at  the  time  of  his  death  George 
W.  Adair  was  the  owner  of  two  city  lots, 
known  as  Nos.  10  and  11  according  to  a  plat 
of  what  was  fbrmerly  known  as  the  James 
vropertj,  and  consisting  of  about  00  acres 
ct  laud,  bounded  on  the  north  and  east 
by  Greens  Ferry  Avenue  South,  by  Chapel 
street,  and  west  by  Chapel  and  Lee  streets; 


that  on  this  plat  the  tract  of  land  was  sub- 
divided Into  140  lots,  IncIudlDg  lots  10  and 
11,  which  were  owned  by  George  W.  Adair 
and  are  In  the  control  of  the  plaintiff  as 
executor;  that  upon  this  plat,  In  additloa 
to  the  streets  bounding  the  land,  there  ap- 
peared the  following  streets  running  north 
and  south,  to  wit:  Henry,  Culver,  Reynolds, 
Leonard,  and  Lizzie;  and  running  east  and 
west:  Ella,  Keith,  Phelps,  Broomhead,  and 
Leonard.  It  ie  alleged  that  each  and  all  of 
these  streets  are  public  streets  of  the  city 
of  Atlanta,  and  were  such  from  the  time 
they  were  laid  out  and  during  the  period 
hereinafter  mentioned.  The  plaintiff  com- 
plains that  the  defendant  has  erected  a  fwce 
across  Leonard,  Reynohls,  Keith,  Phelps, 
and  Broombead  streets,  so  as  to  obstruct  the 
free  use  and  rajoyment  of  these  highways 
by  the  plaintiff  and  the  public;  that  the  ef- 
fect of  the  erection  of  this  fence  ta  to  Inclose 
parts  of  Leonard  and  Broomh^d  streets  aod 
the  whole  of  R^olds,  Keith,  and  Phelps 
streets  within  one  Inclosure,  and  completdy 
to  stop  the  use  ttf  all  of  said  streets  and 
parte  of  said  stre^  It  is  further  averted 
that  the  defendant  has  erected  certain  build- 
ings upon  the  tract,  which  buildings  extend 
over  and  Into  and  am>ss  certain  vf  the 
streets  above  mentioned,  so  as  to  prevoit  the 
use  of  these  streets  by  the  plaintiff  and  the 
public.  The  plaintiff  avers  that  be  Is  en- 
titled to  use  these  streets  as  a  dtlsen  ot 
Atlanta,  and  that  he  has  sustained  spedal 
injury  not  common  to  the  public  by  reason 
of  the  fact  that  aU  of  the  lots  embraced 
within  tbe  James  tract  were  sold  with  refer- 
ence to  these  streets ;  that  George  W.  Adair 
bou^t  lots  Nos.  10  and  11,  which  were  a 
part  of  this  tnwt,  with  reference  to  these 
streets,  which  afforded  more  convenient  and 
easy  access  to  and  from  these  lota  to  Gxeens 
Ferry  avenue;  and  that  by  tbe  dosing  up 
ftf  these  streets  by  the  defendant  lots  Nos. 
10  and  11  have  been  depreciated  In  valm. 
The  defendant  filed  a  special  plea  to  the 
Jurisdiction  of  the  court,  setting  up  that  the 
streets  which  tbe  plaintiff  alleged  bad  been 
obstructed  by  the  defendant  never  were  pub- 
lic streets  of  tbe  -dty  of  Atlanta,  and  nevtt 
were  open  sheets  or  ways;  ttiat  the  plaln- 
tlfTs  right,  if  he  bad  any.  Is  a  mere  omtrac- 
tnal  easemrat  in  land,  and  tiiat  the  question 
sought  to  be  raised  by  said  proceeding  Is  one 
Involving  title  to  land,  being  brought  for  the 
purpose  of  testing  the  question  as  to  wheUier 
the  defendant  has  such  right  and  title  to 
the  land  covered  1^  the  streets  mentioned  as 
would  authorize  it  to  dose  these  streets,  and 
such  a  proceeding  is,  under  the  Gonstltntloa 
and  laws,  cognlaant  only  in  the  stuierlor 
court  of  Fulton  county.  Subject  to  tiie  plea 
to  the  Jurisdiction,  the  defendant  demurred 
and  answered.  The  demurrer  was  overruled, 
and  an  order  was  passed,  ndtlng  Uiat  tlie 
spedal  plea  would  not  be  considered  as  a 
plea  to  the  jurisdiction,  but  the  defendant 


•For  other  cases      sams  topic  and  wcUon  NUMBER  io  D«c  Dig.  A  Am.  I^|f|^^^A£!«ft9$)'^^'C^*^ 
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could  file  tbe  same  as  a  part  ot  Its  defense. 
The  defendant  answered,  and  set  up  tlie  fol- 
lowing defenses.  (1)  That  the  alleged  streets 
extracted  by  It  were  never  opened  or  travel- 
ed or  ased  and  accepted  by  the  public  as 
streets ;  (2)  that  neither  the  plaintiff  nor  bis 
testator  ever  had  acquired  the  right  to  use 
any  of  tbe  alleged  streets,  except  that  the 
public  had  occasionally  used  a  part  of  Leon- 
ard and  Broomhead  streets  for  a  passageway 
through  the  defendant's  property,  and  that 
In  closing  the  Leonard-Broombead  way  the 
defendant  acted  with  the  consent  of  tbe 
public  and  every  person  Interested  therein, 
and  at  the  same  time  opened  a  better  and 
shorter  way  through  its  property  and  around 
It  from  the  same  point  on  Ella  street  north- 
ward to  Greens  Perry  avenue;  (3)  that  the 
entire  tract  occupied  by  tbe  defendant  has 
b«en  for  a  number  of  years  openly  and  noto- 
riously In  Its  possession,  and  held  by  It  as 
one  piece  of  property,  with  ho  streets 
through  it  except  the  Leonard-Broombead 
way,  which  has  been  straightened  as  above 
mentioned;  that  more  than  a  year  before  the 
filing  of  the  petition  the  defendant  entered 
upon  an  extensive  scheme  of  building  and  im- 
provement, and  in  pursuance  thereof,  and 
before  any  objection  was  made  by  tbe  plain- 
till,  bad  laid  out  and  expended  on  the  build- 
ings complained  of  In  the  plalntifTs  petition 
more  than  $100,000,  with  no  suggestion  by 
tbe  plaintlfT  of  any  rights  claimed  by  him 
or  his  testator;  that  the  defendant's  expendi- 
ture for  Improvements  on  said  land  repre- 
sents an  outlay  of  more  than  $300,000,  nearly 
all  of  which  would  be  rendered  useless  for 
the  purposes  for  which  It  was  expended.  If 
tbe  prayers  of  the  petition  were  granted,  and 
that  the  circumstances  under  which  the 
streets  were  closed  and  the  improvements 
made  are  such  as  to  estop  the  plaintiff  from 
Interfering  at  this  time  with  the  progress  of 
the  work;  (4)  that  George  W.  Adair,  owner 
of  lots  Kos.  10  and  11,  without  the  consent 
of  the  defendant,  closed  up  a  part  of  Chapel 
street  which  was  a  part  of  the  James  plat, 
and  his  estate  Is  now  in  possession  of  a  part 
of  the  street  so  closed.  The  defendant  avers 
that  the  closing  up  of  this  part  of  said  street 
by  George  W.  Adair  Is  evidence  of  his  as- 
sent to  the  abandonment  of  tbe  street  scheme 
as  indicated  by  the  plat,  and  operates  to  es- 
top his  executor  from  complaining  of  the 
obstruction  of  other  streets  by  the  defendant. 

The  case  came  on  to  be  heard  before  the 
recorder  In  1901,  and,  after  the  evidence  was 
introduced,  be  rendered  a  Judgment  in  favor 
of  the  defendant,  upon  tbe  ground  that  un- 
der the  evidence  no  nuisance  existed.  The 
plaintiff  sued  out  a  writ  of  certiorari  in  the 
latter  part  of  1902.  The  case  was  continued 
from  time  to  time  in  the  superior  court,  and 
finally  on  January  1,  1913,  a  Judgment  was 
entered  overruling  tbe  certiorari.  The  plain- 
tiff excepted.  The  evidence  before  the  re- 
corder was  voluminous  and  somewhat  con- 
flietiiig.  From  the  evidence  it  appeared  that 


about  the  year  1879  John  H.  James  caused 
a  plat  to  be  made  of  the  60-acre  tract  de- 
scribed in  the  plaintiff's  petition,  divided  It 
into  140  lots,  and  laid  out  as  a  part  of  tbe  plat 
Lizzie,  Ella,  Leonard,  Henry,  Keith,  Phelps, 
and  Broomhead  streets.  The  tract  was 
bounded  by  Chapel  and  Lee  streets  and 
Greens  Ferry  avenue,  all  of  which  were  origi- 
nal highways,  were  no  part  of  the  plat,  and 
have  not  been  obstructed  In  any  way  by  the 
defendant  Tbe  property  occupied  by  the 
defendant  was  acquired  by  it  as  an  educa- 
tional Institution  at  different  times,  either 
from  James  or  from  various  persons  holding 
under  him.  Tbe  conveyances  to  the  semi- 
nary covered  a  period  beginning  in  1883  and 
extending  down  to  1899.  In  each  deed  the 
property  conveyed  was  described  by  lot  num- 
bers with  reference  to  the  James  plat  and 
the  streets  which  had  been  laid  out  thereon. 
The  evidence  abundantly  authorized.  If  it 
did  not  demand,  a  finding  by  tbe  recorder 
that  none  of  tbe  streets  laid  out  on  tbe 
James  plat,  except  Leonard  and  Broomhead, 
bad  ever  been  actually  used  as  streets,  and 
that  certainly  tbe  dedication  of  them  had 
never  been  accepted  by  tbe  public.  It  seems 
from  the  evidence  that  what  is  referred  to 
in  the  brief  as  tbe  Leonard-Broombead  way, 
which  consisted  of  Leonard  street  and  part 
of  Broomhead  street,  had  been  used  for  some 
years  as  a  way  from  Ella  str^t  northward 
to  Greens  Ferry  avenue.  For  Uie  pnrposoi 
of  this  case  it  may  be  ctmstdered  that  the 
evid^ce  demanded  a  finding  that  this  Leon- 
ard-Btoomhead  way  was  a  puUic  street  On 
June  15,  1900,  the  dty  council  of  Atlanta 
authorised  Uie  defendant  to  straighten  Leon* 
ard  street  from  Ella  to  Broomhead,  and 
Broomhead  from  Leonard  to  Greens  Ferry 
avenue  by  moving  tbe  street  eastward  100 
feet  to  the  edge  of  the  Spellman  Soninary 
property,  the  new  street  to  ba  the  same 
width  as  the  old  street,  and  to  be  paved  by 
the  defendant  with  rock,  sand,  or  chert  In 
pursuance  of  tUa  permission  the  defendant 
made  a  change  in  the  streets.  Starting  at  the 
point  ou  Chapel  street  where  the  old  street 
touched  It  und  running  northward  into 
Greens  Ferry  avenue,  thereby  atraightoiing 
tbe  street  aud  affording  easy  and  conven- 
ient access  to  Greens  Ferry  avenue  along 
the  new  street  A  part  of  the  fence  which 
the  plaintiff  complains  was  built  across  sev- 
eral of  the  streets  had  been  erected  prior  to 
the  purchase  of  the  land  by  the  defendant 
and  portions  of  the  f^ce  were  built  and 
repaired  by  tbe  defendant  after  Its  purchase. 
George  W.  Adair  died  In  1899,  and  shortly 
thereafter  the  plaintiff  qualified  as  tbe  execu- 
tor of  his  wlU.  Some  time  in  1900  the  at- 
tention of  the  plaintiff  was  called  to  the  fact 
that  the  defendant  was  constmctlDg  build- 
ings projecting  into  certain  of  the  streets. 
He  Immediately  complained  to  the  defendant 
and  negotiations  and  conferences  covering 
a  period  of  several  niont^j,^^  |ia^^ 
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tdjnstmoit  baTing  been  reached,  tlie  present 
proceeding  was  Instituted. 

[1]  1.  The  exhaustive  and  able  brie&  pre- 
IMred  by  connsel  for  both  sides  have  great- 
ly lessened  the  labor  of  this  oonrt  In  ex- 
amining the  record  and  the  law  touching  the 
Tariona  Questions  whldi  tiave  been  presented 
for  our  consideration.  The  recorder  did  not 
In  terms  adjudge  that  he  was  without  Jurls- 
didlon,  though  his  general  Judgment  in  fa- 
vor of  the  defendant  was  based  upon  the 
Issues  raised  by  the  petition  and  ttie  def^d- 
ant's  pleadings.  But  In  view  of  the  fiict  tiiat 
the  special  plea  to  the  Jurisdiction  was  filed, 
and  a  general  Judgment  entered  In  favor  of 
the  defendant,  if  this  Judgment  was  right 
for  any  reason.  It  ought  to  stand.  Tlw  Ques- 
tion raised  by  the  plea  to  the  Jurisdiction  Is 
an  Interesting  one.  Exclustve  Jurisdiction 
to  try  "cases  respecting  titles  to  land"  la 
Tested  by  the  Constitution  in  the  supertw 
courts.  GlTll  Code.  {  6S10.  Many  cases 
arise,  however,  where  title  is  only  Inddental- 
ly  Involved,  and  Jurisdictiim  may  be  enter- 
tained by  other  courts.  For  instance,  an 
action  for  damages  for  trespass  to  realty 
may  be  brought  in  a  city  court,  and  frequent- 
ly it  becomes  necessary,  as  an  Incident  to 
the  plaintUTs  case  to  pass  upon  the  question 
of  title.  And  so  In  possessory  warrant  and 
forcible  entry  and  detainer  cases  we  say 
that  the  question  of  title  is  not  involved; 
but  It  may,  and  frequently  does,  become  neces- 
sary to  pass  upon  the  question  of  title  as 
an  incident  to  the  issues  involved.  Both 
from  the  pleadings  and  the  evidence  in  the 
present  case  it  appears  that  the  defendant 
Is  standing  squarely  upon  its  claim  of  title 
to  the  land  covered  by  the  streets  upon  which 
the  alleged  obstructions  were  erected.  There 
is  nothing  In  the  evidence  to  Impeach  the 
bona  fides  of  the  defendant's  claim  of  title. 
There  could  be  no  question  that  the  obstruc- 
tions were  nuisances,  and  hence  on  this 
point  there  could  be  no  Issue,  so  that  really 
the  controlling  question  to  be  decided  by 
the  recorder  was  whether  or  not  the  de- 
fendant had  valid  title  to  the  streets  superior 
to  the  plaintUTs  alleged  right  of  user.  This 
being  BO,  were  it  not  for  certain  dedMons  of 
the  Supreme  Court  which  apparently  lay  down 
a  contrary  rule,  there  would  be  much  force 
In  the  argument  in  behalf  of  the  defendant 
that  the  recorder  was  without  Jurisdiction  to 
pass  upon  the  Issues  raised  by  the  pleadings 
in  this  case.  A  court  ought  to  hesitate  to 
adjudicate  title  to  land  upon  summary  pro- 
ceedings such  as  are  now  involved..  Wood, 
Nuisances  (3d  Ed.)  |  843. 

[2]  2.  It  is  unquestionably  true  that,  when 
Oeorge  W.  Adair  purchased  lots  10  and  11, 
be  acquired  an  Interest  in  the  streets  desig- 
nated on  the  James  plat  "It  Is  not  only 
those  who  buy  land  or  lots  abutting  on  a 
street  or  road  laid  out  on  a  map  or  plat 
that  have  a  right  to  insist  upon  the  opening 
of  the  street  or  road ;  but,  where  streets  and 
roads  are  marked  on  a  plat,  and  lots  are 


bought  and  sold  with  nfyxeoM  to  tbe  plat 
or  map,  all  who  buy  with  reference  to  the 
general  plan  or  scheme  dlscloBed  by  the  plat 
or  map  acquire  a  ri^t  in  all  the  public  waja 
designated  thereon,  and  may  offoree  tbe  ded- 
ication. ■  Tlie  plan  or  scheme  indicated  on  the 
map  or  plat  la  regarded  as  a  nnity,  and  It  li 
presumed,  as  it  w6U  may  be,  that  the  public 
ways  add  value  to  all  the  lots  embraced  in 
the  general  scheme  or  plan.  Certainly,  u 
every  one  knows,  lots  with  convenient  crou 
streets  are  of  more  value  than  tiiose  withoat, 
and  St  Is  fair  to  presmne  Uiat  the  ortgtatd 
owner  would  not  have  ikmated  land  for  pob- 
lic  ways  unless  It  gave  value  to  the  lots. 
So,  too,  it  la  Just  to  presume  that  tbe  pv- 
chasers  paid  the  added  value,  and  the  donor 
ought  not,  therefore,  to  be  permitted  to  take 
tt  tnm  them  by  revQklng  part  of  his  dedi- 
cation. Elliott.  Roads  and  Streets  (8d  Ed.) 
1 132;  »  Am.  &  Eng.  Bnc  Law  (2d  Bd.)  87. 
The  law  as  thus  announced  is  In  accordance 
with  the  dedslona  of  our  Supreme  Court 
Bayard  v.  Hargrove,  45  6a.  343;  Ford  v. 
Harris,  86  Oa.  97,  22  S.  B.  144.  Where  a 
street  which  has  beea  used  by  the  public  has 
been  abandoned,  the  fee  In  the  soU  reverts 
to  the  ownm  of  the  abutting  lota.  Bayard 
V.  Hargrove,  supra;  Harrison  t.  Augoata 
Factory,  78  Ga.  447.  If,  therefore,  the  case 
is  otherwise  made  out,  the  plalntifl  has 
shown  such  a  right  to  tbe  use  of  the  aOeeU 
designated  on  the  plat  as  to  entitle  him  to 
maintain  the  proceeding. 

[S]  S.  The  law  now  In  the  Code  aa  the 
subject  of  abatement  of  nuisances  was  takes 
substantially  from  the  act  of  1833 ;  the  only 
material  change  In  the  law  having  been  made 
by  the  act  of  18&2,  which  authorized  the 
abatement  of  nuisances  before  a  recorder  in 
cities  having  a  population  exceeding  20,000. 
See  Acts  1833.  p.  143 ;  Acts  1892,  p.  64 ;  W. 
&  A.  Railroad  v.  City  of  Atlanta,  113  Ga. 
S60,  38  S.  B.  093,  54  K  R.  A.  294;  Pegiois 
V.  City  of  Atlanta,  132  Oa.  302,  63  S.  E.  857, 
35  U  R.  A,  (N.  S.)  713.  The  act  of  1833  pro- 
vides: "All  nuisanceS'  not  here  mentioned, 
which  tend  to  annoy  the  community,  or  in- 
jure the  health  of  the  citizens  In  general,  or 
to  corrupt  the  public  morals,  shall  be  indict- 
able, and  punishable  by  fine,  or  ImprlsonmeDt 
in  the  common  Jail  of  the  county,  or  both,  at 
the  discretion  of  the  court  And  any  nui- 
sance which  tends  to  the  immediate  annoy- 
ance of  the  citizens  in  general.  Is  manifestly 
injurious  to  the  public  health  and  safety,  or 
tends  greatly  to  corrupt  the  manners  and 
morals  of  the  people,  may  be  abated  and 
suppressed  by  the  order  of  any  two  or  more 
Justices  of  the  peace  of  the  county,  A)uQded 
upon  the  opinion  and  verdict  of  twelve  free- 
holders of  the  same  county,  who  shall  be 
summoned,  sworn  and  empanelled  for  that 
purpose;  which  order  shall  be  directed  to. 
and  executed  by  the  sberlCC  of  the  county  or 
ills  deputy."  This  act,  with  the  amendment 
by  the  act  of  1892,  has  been  carried  forward 
in  the  Code,  ai^^i^^npgr  ^ltr^lpj«ction 
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6329  et  seq.  of  tbe  GlvU  Code.  It  wffl  be 
observed  that  the  act  ondertakeB  to  declare 
what  nuisances  may  be  snmmarUy  abated; 
ttaey  are  sncb  aa  tend  to  tbe  Immediate  an- 
noyance of  the  citizens  in  geoeral,  aie  mani- 
festly Injurious  to  the  pnbUc  health  and  8afe> 
ty,  or  t^d  greatly  to  corrupt  the  manners 
and  morals  of  the  people.  From  tbe  plain 
language  used,  It  would  seem  that  the  only 
nnisances  which  can  be  summarily  abated 
under  the  statutes  are  public  nuisances,  that 
la  to  say,  nuisances  which  affect  tbe  dtlzens 
in  gener^  and  not  those  which  merely  injure 
the  property  of  one  of  the  citizens  without 
affecting  the  public  In  generaL  And  this 
seems  to  have  been  the  view  which  the  Su- 
preme Court  took  of  the  law  In  one  of  tbe 
earlier  decisions.  Yason  v.  South  Carolina 
R.  Co.,  42  Qa.  631.  In  that  case  a  proceeding 
was  instituted  to  abate  as  a  nuisance  a  rail- 
way which  was  operated  on  one  of  tbe  public 
streets  of  Augusta.  In  discussing  the  qnes- 
tlon.  Judge  McCay  refers  to  the  dlstlnctiou 
between  a  public  and  a  private  nuisance,  and 
adds :  "But  our  proceeding  to  abate  Is  only 
another  mode  of  doing  what  it  was  one  of 
the  principal  objects  of  an-  indictment,  at 
common  law,  to  do,  to  wit,  to  abate  the  nui- 
sance. It  was  a  part  of  tbe  Judgment  of  the 
court  on  conviction  of  the  offuider,  if  tbe 
nuisance  was  continuous,  to  direct  the  sheriff 
to  abate  tbe  nuisance.  Wharton's  Amer. 
Crim.  Law,  S  2369  ;  2  Ralls'  Ab.  84,  I  IS ;  2 
Bums'  Jus.  222;  1  Hawk's  BL  Cro.  866; 
Taggart  v.  Commonwealth,  9  Harris,  627. 
Indeed,  there  was  no  other  way  by  which  a 
pablic  nnisanoe  could  be  abated,  by  process  of 
law.  There  was  an  old  writ,  called  an  as- 
size of  nuisance,  by  which  a  private  nuisance 
against  a  freehold  might  be  abated ;  but  as 
to  prublic  nuisance^  an  indictment  was  the 
only  remedy,  exeept  by  the  act  of  a  poson 
taking  the  law  In  his  own  bonds.  2  Bonr. 
Inst  677,  S79.  Our  statute  defining  an  abat- 
able  nuisance  defines  an  indictable  puisance, 
save  that  It  adds  Immediate,'  "manifeatly,' 
and  *greaQy,*  before  the  words  'annoyance' 
*pabllc  bealtti,*  and  'public  morals,'  afid  was 
erldeatly  Intended  not  to  antborise  the 
nbatement  of  an  act  which  was  not  Indict- 
able, bnt  to  authorize  the  abatement  of  in- 
dicteble  nnisances  of  peculiar  vimlence  with- 
out waiting  fbr  an  indictment  Sections 
4023,  447^  Bevlsed  Code.  It  is  a  pablic  pro- 
ceeding In  behalf  of  the  pnbUU;  and,  accord- 
ing to  sacOon  2946  of  the  Ood^  It  ought  to 
be  in  the  name  of  the  state.  It  is  tme  that 
sections  4023  and  4024  do  not  point  out  what 
parttcnlar  form  shall  be  nsed,  nor  would  we 
Insist  that  any  particular  form  la  necessary ; 
but  tbe  whole  scope  and  design  of  tbe  law 
indicates  tiat  it  is  a  proceeding  in  behalf  of 
the  public  to  cure  a  public  wrong." 

Most  of  the  language  thus  used  by  Judge 
UcGay  was  obiter,  because  the  ruling  made 
in  the  ease  was  that  the  railroad,  having 
been  legally  authorized  to  be  constructed, 
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conid  not  be  abated  as  a  nntsance.  BiQwvret, 
In  Buff  T.  FbiUlpe,  50  Oa.  m  It  was  decided 
that  a  private  nuisance  may  be  abated  xmder 
the  provisions  of  the  act  of  1838.  The  deci- 
sion in  this  case  was  also  d^va%d  by  Judge 
McCay,  and  tbe  conclusion  that  a  inivate 
nuisance  could  summarily  be  abated  was  bas- 
ed upon  the  language  of  sections  4027  of  the 
Code  of  1868  and  4008  of  the  Code  of  1878,  to 
the  effect  that  "a  public  nuisance  may  be 
abated  on  tiie  application  of  any  citizen  of 
the  district,  and  a  private  nuisance  on  the 
application  of  the  party  injured."  The  law 
as  thus  stated  appears  In  sections  4008  of  the 
Code  of  1882  and  4766  of  the  Code  of  1895, 
and  6388  of  tbe  Code  of  1910.  In  Salter  v. 
Taylor,  66  Oa.  311,  it  was  held  that  the  »taip- 
ping  or  Impeding  of  a  private  way  la  a  pri- 
vate nuisance,  and  may  be  abated  by  a  sum- 
mary proceeding  before  two  justices  of  tbe 
peace  and  a  Jury  under  t^e  Code.  In  Powell 
V.  Fosto-,  60  Ga.  T90,  it  was  held  that  Oie 
Code  furnished  a  sanunarar  remedy  for  the 
abatement  of  nuisances,  public  and  private. 
See,  also.  Hart  v.  Taylor,  61  Ga.  156;  Hobnes 
T.  Jones,  80  Ga.  669,  7  S.  EL  168;  Broomhead 
V.  Grant,  83  Ga.  461,  10  8.  B.  116;  Savannah 
By.  Co.  V.  Gill,  116  Ga.  787,  46  S.  E.  623.  In 
the  case  last  dted  it  was  held  that,  "while 
section  4760  in  terms  provides  only  for  the 
abatement  of  a  public  nntsance  in  the  man- 
ner therein  q)eelfled,  It  has  beem  several 
times  held  that  a  pilTftte  nuisance  may  be 
abated  under  tbat  section."  It  must  there- 
fore be  acc^ted  as  the  settled  law  of  this 
state  tliat  a  private  nuisance  may  snmmarily 
be  abated  the  same  procedure  as  that  pro- 
vided fbr  tbe  abatonent  of  a  public  nuisance. 

Ooraisel  for  tbe  defendant  in  error  insist 
that  all  of  the  dedsioBS  of  the  Supreme 
Court  from  Bufl  t.  PhUllps,  supra,  to  Broom- 
head  V.  Grant,  snpra,  are  upon  their  fiuics 
dlstingulsbable  ftrom  tbs  present  case,  fbr 
the  reason  that  in  none  of  those  cases  was 
tltere  any  real  contest  over  the  title;  that 
the  party  complaining  of  the  nuisance  was 
in  tbe  presoit  enjoyment,  possession,  and 
control  of  the  property,  and  the  only  ques- 
tion at  issue  was  wbetbw  or  not  the  thing 
complained  ot  was  in  fact  a  nuisance  and 
abatable  as  such.  It  is  also  pointed  out 
that  In  Savannah  I^.  Co.  r.  Gill,  supra, 
the  road  obstructed  was  a  pi^llc  road,  and 
no  question  as  to  the  abatement  of  a  private 
nuisance  was  Involved.  We  are  not  at  liber- 
ty to  thus  narrow  the  scope  and  effect  of  tbe 
dedslona  of  the  Supreme  Court  holding  tbat 
an  obstruction  of  a  private  way  may  be  sum- 
marily abated  by  the  remedy  which  the  plain- 
tiff Invoked  la  the  preset  case.  There  Is, 
to  our  mind,  much  force  In  counsel's  conten- 
tion; but  we  are  constrained  by  tbe  above 
dted  decisions  of  the  Supreme  Court  to  a 
contrary  conclusion. 

[4]  4.  It  does  not  follow,  however,  from 
what  has  been  said  that  the  plaintiff  was 
entitled  to  an  order  of  a^atem^t^jC^^'^ 


79  SOUTHEASTERN  RBPOBTEB  (Ca. 


594 

dmce  abundantly  aatborlnd  m  finding  by 
tlw  recorder  Uiat  none  ot  the  streets,  saTe 
Leonard  and  Broombead,  bad  ever  been  ac- 
tually oi>ened  and  used  as  streets.  The  mere 
platting  of  the  streets  upon  paper  did  not 
amount  to  a  dedication  of  the  streets  to  the 
public  use,  and  the  dedlcatioD  was  not  com- 
plete unless  the  public  authorities  rec^ved 
and  adopted  the  streets.  Parsons  v.  Atlanta 
University,  44  Oa.  C29.  In  Bryans  t.  A1- 
mand,  87  Ga.  S64,  13  S.  E.  CM.  it  was  held : 
"While  the  municipal  authorities  of  a  dty 
or  town  may,  on  complaint  of  a  citizen,  cause 
an  obstruction  to  be  removed  from  any  pub- 
lic street  In  actual  use  by  the  public,  yet 
where  a  street  exists  only  In  the  plan  of 
such  dty  or  town,  and  has  not  been  actual- 
ly opened,  worked  by  the  municipal  anthorl- 
tles,  and  used  by  the  public,  but,  on  the  con- 
trary, has  been  in  private  occupation  for  30 
or  40  years,  this  mode  of  procedure  is  not 
available."  This  ruling  was  reaffirmed  In 
Robins  V.  McGehee,  127  Ga.  431,  66  8.  E.  461. 
In  the  opinion  in  that  case  it  was  said :  "The 
present  proceeding  is  not  intended  to  settle 
the  title  as  a  primary  issue ;  indeed,  title  is 
only  Incidentally  Involved,  if  at  alL  It  is 
founded  upon  the  hypothesis  that  a  street 
has  been  laid  out  and  opened,  and  has  been 
obstructed.  Any  permanent  structure  in  a 
street  which  materially  Interferes  with  travel 
therein  is  a  nuisance  per  se.  Mayor  of  Col- 
umbus V.  Jaques,  30  Ga.  606;  City  Council 
of  Augusta  T.  Reynolds,  122  Ga.  754  [60  8. 
E.  998,  69  L.  B.  A.  564,  106  Am.  St  Bep. 
147].  Under  aome  clrcumstanoes  evoi  a 
private  Individual  may  abate  a  common  nui- 
sance whldi  obstmets  bis  Individual  rl^t  by 
removing  it  to  eiuble  him  to  enjoy  tltat 
right  Brown  Perkins,  12  Gray  (Mass.)  89. 
The  poBitiTe  obstmcOon  of  a  public  street 
may  be  abated  by  indictment  or  by  Injwus 
tion.  EUlott  on  Roads  and  Streets,  H  662> 
664.  The  rationale  of  the  principle  that  an 
obetmction  In  a  street  may  be  snmmarUy 
abated  is  upon  the  theory  that  the  obstruc- 
tion of  a  public  street  is  a  nuisance.  It  la 
not  until  a  street  has  been  defined  by  survey 
and  laid  out  and  opened  by  work  that  It  be- 
comea  a  street  There  must  be  a  street  to 
be  obstructed  befbre  the  stmctuie  alleged  to 
be  an  obstmctUm  amounts  to  a  nuisance. 
TUB  principle  was  recognised  in  Bryans  v. 
Almand,  87  Ga.  S64  [18  8.  B.  554],  where  it 
was  held  that  'while  the  municipal  authori- 
ties of  a  dty  or  town  may,  on  complaint  of  a 
cltSiea,  cause  an  obstruction  to  be  removed 
from  any  public  street  in  actual  use  by  the 
public,  yet,  where  a  street  exists  only  In  the 
plan  of  such  dty  or  town,  and  has  not  been 
actually  opened,  worked  by  the  munldpal 
authorities,  and  used  by  the  public,  but,  on 
the  CQDtrarj',  has  been  in  private  occupation 
for  SO  or  40  years,  this  mode  of  procedare  Is 
not  available.'  The  error  into  which  the 
learned  Judge  Inadvertently  fell  was  In  con- 
fusing a  proceeding  to  enjc4n  a  summary 


abatement  of  an  obstruction  of  a  street  with 
a  contest  between  a  sovereign  political  sub- 
division  (munldpal  corporation)  and  an  In- 
dividual over  the  ownership  of  the  land.  la 
the  former  the  issue  is  whether  a  street  In 
the  actual  use  of  the  public  has  been  ob- 
structed, while  in  the  latter  the  issue  is  that 
of  title.  The  cases  are  altogether  dissimilar, 
and  are  controlled  by  rules  of  law  entirely 
dUFerent"  These  two  decisions  seem  to  oa 
to  be  decisive  of  the  question  of  the  plain- 
tifTs  right  summarily  to  have  removed  the 
obstructions  in  any  of  the  streets  except 
Leonard  and  Broomhead.  They  are  clearly 
distinguishable  from  the  earlier  decisions 
above  dted,  to  the  effect  that  the  summary 
remedy  provided  by  the  Code  may  be  em- 
ployed to  remove  an  obstruction  from  a 
private  way.  This  is  true  where  the  way  Is 
actually  in  existence  and  being  used  for  trav- 
el ;  but  under  the  decisions  In  Bryans  v. 
Almand  and  Robins  v.  McGehee,  the  mle  is 
altogether  different  where  the  way  is  a  mere 
paper  street  which  has  never  been  opened  or 
used  for  travel,  and  which  exists  only  on  a 
plat  or  map  of  the  property  surveyed  and 
subdivided  into  lots.  In  such  a  case  the 
summary  method  of  abatement  is  not  avail- 
able, but  the  injured  party  must  resort  to 
some  other  form  of  action  to  obtain  redress. 

[S]  5.  As  to  the  Leonard-Broomhead  way 
the  plaintifT  insists  that  neither  the  consent 
by  other  property  owners  to  the  dosing  of 
it  nor  the  permission  granted  by  the  city 
council  of  Atlanta  conferred  upon  the  de- 
fendant any  right  as  against  the  plaintiff  to 
change  the  street  Certainly  it  is  true  that, 
George  W.  Adair  having  at  the  time  of  the 
purchase  ot  bis  lots  obtained  a  vested  right 
in  the  use  of  this  street  the  consent  of  other 
adjoining  property  owners  for  It  to  be  dosed 
cannot  affect  him.  The  cbarter  of  the  dt?  of 
Atianta  provided  that :  "Hie  said  mayor  and 
general  council  shall  have  full  power  and  au- 
thority to  open,  lay  out  to  widen,  straighten, 
or  otherwise  diange,  streets,  all^s,  and 
sanares  in  the  said  dty  of  Atlanta."  Acts 
1874,  p.  131, 1  60.  "This  grant  Is  comprdien- 
slve  enough  to  embrace  the  alteration  of  a 
street  In  any  respect  whether  on,  bdow,  or 
above  ttie  surface  of  the  earth."  Tmstees  v. 
City  of  Atlanta,  98  Oa.  468,  474,  21  S.  B.  74. 
The  plaintiff  contends  that  under  the  decbdon 
of  the  Supreme  Court  In  Coker  t.  Atlanta  & 
KnoxvIUe  By.  Ca,  123  Ga.  483,  61  &  E.  481. 
the  dty  of  Atlanta  had  no  power  to  authorise 
the  defendant  to  change  Leonard  street  In 
that  case  Coker  filed  a  petition  to  enjoin  the 
dty  and  the  railway  company  from  dosing  a 
street  known  as  Waverly  place.  The  dty 
proposed  to  abandon  Waverly  place  as  a 
street  and  to  convey  land  occupied  by  It  to 
the  railway  company,  and  change  the  locatioo 
of  Waverly  place  so  that  it  would  occupy  a 
strip  of  land  belonging  to  the  railway  com- 
pany of  equal  width  and  length  lying  some  20 
feet  south  of  thg  s^ut^gr^Jttufl^^gf  Wa- 
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Terly  place  where  It  connected  with  Central 
avenue,  and  some  30  feet  south  of  the  point 
where  Its  southern  boundary  touched  Wash- 
ington street  In  other  words,  4Jie  proposi- 
tion was  to  move  Waverly  place  bodily  over 
86  feet  In  a  southerly  direction,  and  deposit  it 
upon  the  lands  of  the  railway  company  over 
28  feet  distant  from  its  extreme  southern 
boundary.  As  stated  in  the  opinion  of  the 
Supreme  Court;  "The  journey  Involves  86 
feet  of  travel,  the  street  being  60  feet  wide 
and  every  Inch  of  It  Journeying  southward; 
none  of  It  Is  to  remain  at  Its  present  abode, 
but  It  Is  in  Its  entirety  to  seek  other  quarters 
provided  for  It  further  down  Washington 
street  The  proposed  'change'  in  Waverly 
place  is  .one  of  location  or  residence,  and  aft- 
er It  moves  there  will  be  nothing  to  Identify 
It  but  Its  name,  for  the  ordinance  contem- 
plates that  all  luggage,  In  the  shape  of  side- 
walks and  other  personal  effects,  shall  be  left 
behind."  It  was  held  that  the  dty  had  no 
power  under  Its  charter  to  thus  abandon  Wa- 
verly place,  and  devote  It  to  a  purpose  Incon- 
sistent with  Its  use  by  tbe  public.  In  Adair 
V.  Atlanta,  124  Ga.  288,  S2  S.  E.  739,  Coker's 
Case  was  discussed,  and  It  was  there  said: 
"The  case  of  Coker  v.  Railway  Company,  123 
Ga.  483,  61  S.  E.  481.  Is  not  In  any  sense  in 
conflict  with  what  Is  here  ruled.  There  It 
was  proposed  virtually  to  abandon  a  street, 
and  close  it  for  all  time  to  the  public.  For  a 
brief  time  a  substitute  was  to  be  provided  In 
tbe  form  of  an  Improvised  parallel  street 
which  was  to  furnish  an  outlet  for  the  travel 
which  would  have  gone  over  the  street  which 
It  was  proposed  to  close ;  but  the  agreement 
between  the  city  and  the  railroad  company 
contemplated  that  eventually  the  new  street 
should  be  ^ven  back  to  the  railroad  com- 
pany, while  no  substitute  was  provided  to 
take  Its  place.  It  was  held  that  the  power  to 
'open,  lay  out  to  widen,  straighten,  or  other- 
wise change*  streets  contained  in  the  city's 
charter  did  not  comprehend  the  power  to 
make  the  changes  Indicated.  Here  there  is 
no  question  of  abandoning  a  street  or  of 
changing  its  course.  The  public  will  have  the 
same  thoroughfare  open  to  it  that  It  has  to- 
day. Its  convenience  will  not  be  lessened  nor 
tbe  distance  one  will  have  to  go  between  any 
two  points  Increased  In  the  slightest  degree 
by  the  proposed  improvement  The  only  dif- 
ference will  be  that  Instead  of  going  over  a 
dirt  sarface  it  will  pass  over  a  metal  viaduct" 
In  Patton  v.  Ci^  of  Borne,  124  Ga.  C2S, 
62  &  B.  742.  it  was  held:  "Under  legislative 
anthority  granted  to  a  municipality  in  Its 
<^rter  to  'open,  lay  out  to  widen,  straight- 
en, or  to  otherwise  change  streets,  alleys, 
and  squares  In  said  dty,*  the  dty  may  va- 
cate and  sell  to  an  abutting  landowner,  a 
private  individual,  a  strip  or  part  of  a  street, 
which  strip  will  be  thereafter  closed  to  the 
use  of  the  public,  where  it  appears  that  the 
selling  and  closing  of  the  strip  or  tract  will 
bo^e  the  effect  to  straighten  and  make  more 
uniform  In  width  the  street  from  which  the 


tract  is  taken  and  sold,  without  having  tbe 
effect  to  dose  or  prevent  the  free  use  by  the 
public  of  said  street"  This  decision  is  di- 
rect authority  for  the  proposition  that  tbe 
power  granted  to  the  dty  of  Atlanta  to 
"widen,  straighten,  or  otherwise  change 
streets"  is  broad  enough  to  authorize  It  to 
change  a  street  so  as  to  make  it  more 
uniform  In  width  and  appearance  and  to 
straighten  It  so  It  will  be  free  from  pronounc- 
ed irregularity  In  shape.  In  Athens  Termi- 
nal Co.  V.  Athens  Foundry  Works,  129  Oa. 
393,  68  S.  E.  891,  it  appeared  that  the  power 
of  the  dty  of  Athens  over  Its  streets  was 
substantially  the  same  as  that  conferred 
upon  the  dty  of  Atlanta.  There  an  Injunc- 
tion was  sought  to  restrain  the  Athens  Ter- 
minal Company  from  changing  the  course  of 
Washington  and  Clayton  streets  In  the  dty 
of  Athens  under  permission  so  to  do  from 
the  dty.  The  court  said  that  the  plan  of  im- 
provements as  outlined  In  tbe  ordinance  of 
the  city  council  of  Athens  did  not  contem- 
plate tbe  dosing  of  either  Clayton  or  Wash- 
ington streets,  but  that  the  course  of  the 
streets  shonld  be  deflected  near  their  en- 
trance Into  Foundry  street  It  was  express- 
ly held  that  the  charter  of  the  dty  was  suffi- 
ciently comprehensive  to  authorize  the  de* 
flection  'of  a  street  near  one  of  Its  termini. 
It  appears  from  the  evidence  in  the  present 
case  that  under  the  permission  granted  by 
tbe  dty  council  the  defendant  straightened 
the  Leonard-Broomhead  way,  and  in  so  do- 
ing moved  it  eastward  about  100  feet  Tn» 
new  street  as  thus  changed  touched  Chapel 
street  at  the  same  point  as  the  old  street 
and  Blla. street  immediately  north  of  Chapel 
was  extended  eastward  so  as  to  connect  with 
the  new  street  The  old  street  was  irregu- 
larly shaped,  and  999  feet  long;  the  new 
street  is  comparatively  straight,  and  Is  829 
feet  long,  and  begins  and  ends  at  the  same 
point  that  the  old  street  did.  The  dty  of 
Atlanta  had  full  power,  we  think,  to  author- 
ize this  change.  The  street  was  not  aban- 
doned entirely  as  was  Waverly  place  referred 
to  In  the  decision  In  Coker*8  Case  supra.  The 
termini  of  the  street  remained  the  aama  It 
was  merely  changed  and  straightened,  and 
under  the  evidence  afforded  more  direct  and 
convenient  access  to  Greens  Ferry  avenue 
from  Chapel  and  Ella  streets  than  the  old 
street  did.  This  improvement  comes  wdl 
within  the  charter  power  of  the  dty  to 
straighten  or  otherwise  change  the  streets  of 
the  dty. 

[I]  6.  Even  if  this  had  been  a  proceeding 
brought  in  behalf  of  the  public  to  require  the 
old  route  traversed  by  the  'Leonard-Broom- 
head way  to  be  opened,  no  case  would  have 
been  made  out  for  the  plaintiff.  Under  the 
evidence  the  recorder  was  not  obliged  to  And 
that  any  special  damage  flowed  to  the  plain- 
tiff from  the  change  In  Leonard  street  In 
order  for  a  private  Individual  to  complain  of 
a  public  nuisance,  he  must  show  some  special 
damage  afcruing  to  hlm[^u^|(}(^ 
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does  not  participate.  GItU  Code,  I  4455; 
Adair  T.  AUanta,  124  Ga.  290,  62  3.  K.  739; 
Bast  Tenn.  V.  &  Ga.  By.  Co.  r.  Boardman,  96 
Ga.  368,  28  &  B.  403;  Ison  r.  Hanley,  76 
Ga.  804.  The  new  street  which  la  paved  and 
maintained  as  a  convenient  highway  from 
Chapel  to  Greens  Ferry  avenne  affords  the 
plaintiff  convenient  access  from  his  property 
along  Ella  and  Chapel  streets  to  Greens 
Ferry  avenue.  It  Is  dlfBcult  to  understand 
bow  any  special  damage  could  result  to  the 
plaintiff  from  this  change  In  Leonard  street ; 
but,  conceding  that  the  evidence  would  have 
authorized  the  finding  of  special  damage, 
certainly  it  did  not  demand  it,  and  upon  tiie 
case  here  we  mnat  take  that  view  of  the  evi- 
dence which  Is  most  tevorable  to  Uie  party 
who  prevailed  in  the  court  below. 

[7, 1]  T.  We  attach  but  little  importance  to 
the  plea  of  estoppel  set  up  by  the  defendant 
Under  the  testimony  for  the  plaintiff  he  was 
not  estopped  to  proceed  to  abate  some  of 
the  obstructions  mentioned  in  hla  petition, 
nor  would  the  mere  tact  that  his  testator 
had  closed  up  a  part  of  Chapel  street  afford 
any  basis  for  the  application  of  the  doctrine 
of  estoppel  against  his  executor  to  have 
obstructions  fn  other  streets  removed.  The 
remedy  of  the  persons  injured  by  the  closing 
of  Chapel  street,  if  the^  have  any,  would  be 
to  proceed  against  the  plaintiff  to  require 
him  to  open  it  Neither  in  law  nor  in  morals 
do  two  wrongs  make  a  right  Upon  a  care- 
fnl  consideration  of  the  whole  case,  we  are 
clearly  of  the  opinion  that  the  judgment  of 
the  recorder  was  right,  and  that  the  Judge  of 
the  superior  court  properly  ovwmled  a» 
certiorari. 

Jadgment  aflhmed. 


(US  N.  O.  274) 

BLAEB  V.  SMITH. 

(Supreme  Court  of  North  Carolina.    Oct  16, 
1913.) 

Tbxal  (8  203*)— lifsrancTioica— Duty  to  Give. 

Under  Bevisal  1906,  (  535,  provldhig  that 
the  trial  jndge  aball  state  to  the  Jury  in  a  plain 
manner  the  evidence  io  the  case,  and  explain 
the  law  arising  thereon,  in  an  action  for 
the  value  of  a  hog,  where  mach  evideace  was 
introduced  as  to  ownership  and  value,  and  de- 
fendant relied  on  estoppel,  it  was  error  merely 
to  inatract  the  Jury  to  take  the  caae  and  settle 
it  as  between  man  and  man. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  477-479 ;  Dec  Dig.  S  203.*] 

Appeal  from  Superior  Court  Wake  Comity; 
Carter,  Judge. 

Action  between  A.  J.  Bloke  and  Thomas 
Smith.  From  a  judgment  tor  the  latter,  the 
formar  appeals.   New  triaL 

B.  a  Be(Awitlit  at  Balelgh,  tor  appellee. 

BROWN,  J.  nils  la  a  controversy  over 
$14.88,  the  valne  ot  a  hog.  Ttie  plaintiff  and 
defendant  Introduced  mudi  evidence  tend- 
ing to  prove  the  ownership  and  value  of  the 


hog.  Defendant  seems  to  have  relied  upon 
an  estoppeL  The  case  on  appeal  states  that: 
"His  honor  did  not  charge  the  Jury.  He  dm- 
ply  said.  Take  the  case,  gentlemoi.  and  settle 
it  as  between  man  and  man.* "  This  constl- 
tntes  one  of  the  defendant's  assignments  of 
error.  In  this  state  the  trial  judge  la  reqnlrw 
ed  to  charge  the  jury  to  the  extent  ot  stating 
in  a  plain  and  correct  manner  the  evidence 
given  In  tbe  case,  and  declare  and  explain  the 
law  arising  thereon,  except  where  the  £acts 
are  few,  and  no  principle  of  law  is  invtrived, 
and  he  is  not  requested  to  cha^  Holly  v. 
Holly,  04  N.  C.  90;  Bevisal.  I  53S.  Ttu 
manner  in  which  the  judge  ts  to  state  the  law 
and  evidence  for  the  assistance  of  the  Jury 
must  necessarily  be  left  to  a  great  extent  to 
his  sound  discretion  and  good  sense;  but  be 
must  charge  on  the  different  aspects  presented 
by  the  evidence,  and  give  the  law  applicable 
thereto.  State  v.  Blppy,  104  N.  G.  756, 10  8. 
E.  260 ;  Matthews  Case,  78  N.  a  038. 
For  tills  error  tfliwe  nraatb*    new  txUL 


(i«t  N.  a  aoo> 

HOOBB     OABOtilNA  POWER  ft  LIGHT 

CO. 

(Snpreme  Gourt  of  North  Cardina.   Oct  15^ 

1913.) 

1.  HnnozFAi.  Cobpobations  (|  061*)— Ubb 

AND  RCGtlLAnON  Ot  STBUBTS  —  POWB  OF 
MUHICIPAUTT. 

Tbouffh  the  mile  square  upon  which  the 
dty  of  Rtueigh  was  originally  located  was  par- 
chased  by  the  state,  and  lots  within  that  dit- 
trlct  were  sold  witii  the  reservation  to  the 
state  of  the  dtle  to  the  streets,  the  control  of 
the  dty  over  sueb  streets  is  the  same  as  in 
other  cities,  except  perhaps  In  exceptional 
cases. 

[Ed.  Note.— For  other  cases,  see  Hooidpal 
GorporatioaB,  Cent  Dig.  »  14S2,  1484-14SB; 
Dea  Dig.  I  661.*] 

2.  UnnciPAi.  OospouTiovB  (1  678*)— Use 

AND  RBOUUTIOIT  OF  STBKITS— TRBBS  BOB- 

DBBINQ  STBEETS.  - 

The  dty  of  Raleigh,  for  the  purpose  of  Its 
government  and  management  may  in  its  discre- 
tion  cut  down  and  trim  ap  trees  bordering 
streets,  in  the  distrltA  wherein  title  to  the 
streets  is  in  the  state,  and  cannot  be  restndn- 
ed,  except  In  case  of  iriDfulnesa  m  oppre^ 
sion. 

[Ed.  Note.~-For  other  cases,-  see  Hnnidp^ 
Corporations,  Gent  Dig.  |  14S8;  Dee.  IHf.  I 
678.*] 

3.  MuNioxPAL  OoBFOKATioire  d  088*)  — Use 

AND  RXOtTLATION  OF  StBKBTS  —  RiOHTS  09 

ABUTTina  Ownebb— Tbebb  in  Stbebtb. 
The  owner  of  property  abutting  on  s 
street  in  a  dty  has  an  easement  or  property  in 
the  shade  trees  standing  along  the  sidewalk  in 
the  street  whidt  the  law  wHf  protect  subject 
to  the  light  of  the  dty  government  over  the 
same. 

[Ki.  Note.— For  other  cases,  sea  Mnnldpal 
Corporations,  Cent  Dig.  H  1438-1440;  Dee. 
Dig.  I  663.*] 

4.  Municipal  CoBpoBATiom  <H  680,  681*)— 

USB  AND  ReOTJUTIOR  OF  STBSRB— TKEES 
BOBDERINO  StBEBT. 

A  cannot  transfer  ita  right  of  control 
over  shade  trees  standing  along  the  edge  of 


•For  other  eaaea  lee  same  topic  and  secUoa  NUMBER  in  Dec  Dig.  A  Am.  I>lE.dl^z%ti^^09(#*9li^  Vt^^ 
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lU  streets  to  an  inATidnal  or  qnad  pnbUe  cor- 
poration, saeh  as  an  elecblc  light  companr, 
which  is  authorised  to  use  the  streets. 

[Ed.  Note.— For  other  cases,  see  Mouicipal 
Corporationa.  Cent  Dig.  §&  145&-1466;  Dec. 
Dis.  K  680,  681.*] 

Bi  EUIZIENT  DOUAXN  (|  68*)— Takxiio  Fbop* 
KBIT— Shade  Tbbsb  in  Stbibts— Ihtebrb- 
BifCE  WITH  Shade  Tbbes. 

An  dectric  li^bt  company  anthoriied  to 
place  poles  and  wires  alone  the  streets  of  a 
dtr  cannot  invade  the  rights  of  a  property 
owner  aa  to  the  trees  In  the  street  in  front  of 
bis  proper^,  without  paying  compenaatioD 
therefor. 

[Ed.  Note.— For  other  casea,  see  Eminent 
Domain,  Cent  Dig.  H  171-179;  Dec  Dig.  S 
88.*] 

6.  Mdkicifax.  Cobposahoks  (I  668*)  — Ubb 

AKD  REOTJUTIOK  Or  STBECTB  — RlOHTS  OF 

Abutting  Owit«b8—Tbee a— Punitive  Dam- 
ages. 

Where  an  electric  light  company  aathoris- 
ed  to  place  poles  and  wireB  along  city  streets 
invadea  the  rights  of  an  abutting  owner  in  the 
trees  on  tiie  street  in  front  of  his  property, 
and  there  is  wantonness,  oppresaion,  or  bad 
motive,  the  abuttliv  owner  may  be  awarded  pu- 
nitive damages. 

[Ed.  Note.~For  other  casea,  see  Municipal 
Corporationa,  Cent  Dig.  8S  143S-1440;  Dec. 
Dig.  t  663.*I 

7.  MUNIOIPAI.  COEFOEAIIOIfS  ({  66S*)— USE 
AND  BCOULATION  OF  BTUm  —  RiOBX  OF 

ABUTnno  Pbofsbtt  Owwebs— Tbefo  Dam- 

AOBa. 

Where  an  abutting  owner  is  damaged  by  an 
electric  hght  company  catting  ott  limbs  of  the 
trees  standing  in  a  city  street  in  front  of  blfl 
proper^,  he  la  entitled  to  damages  for  the  de- 
terioration. If  any,  in  the  value  of  Us  property, 
though  the  trimming  was  done  in  a  skiUfnl 
manner,  as  cutting  the  Umbs  In  a  negligent 
manner  would  simply  have  added  to  the  dam- 
ages. 

[Ed.  Note.— For  other  eases,  see  Huni^al 
Corporations,  Coit  Dig.  H  148S-1440;  Dec. 
Dig.  ft  683.*] 

&  AonoH  (I  82*)— Bbudt  or  Ow]n»-^uc 

OF  AonoN. 

Forms  of  action  are  no  longer  of  supreme 
importance,  and  the  objection  that  an  ordinary 
action  for  damages  for  injnry  to  shade  trees 
in  the  street  In  front  of  plaintiff's  property 
should  not  have  been  brought  an  action  for 
compensation  for  taking  properl?  by  eminent 
domain  should  have  been  brought  instead,  Is 
of  no  weight 

[Ed.  Note.— For  other  cases,  gee  Action,  Cent 
Dig.  U  257-261,  316;  Dea  Dig.  S  82.*] 

Brown  and  Hoke,  JX,  dissenting. 

Appeal  tEom  Superior  Court,  Wake  Gotin- 
tf  i  Carter,  Judge. 

Action  by  Tan  B.  Moore  against  the  Gar- 
oUna  Power  &  Light  Company.  From  a 
Judgment  for  the  defendant,  plaintiff  appeals. 
Error. 

Peele  &  Maynard,  of  Raleigh,  for  api>el- 
lant.   James  H.  Pou,  of  Wilson,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  to  recover 
damages  to  the  value  of  plalntlCTa  lot  in  Ral- 
eigh, by  cutting  limbs  from  and  disfiguring 
un  ornamental  shade  tree,  which  stood  on 
tbe  sidewalk  in  front  of  plaintiff's  residence. 
Tlie  defendant  claimed  tb&t  It  bad  a  right 


to  cut  the  limbs  out  of  the  way  of  Its  wires 
because  necessary  for  its  purposes,  without 
incurring  any  liability  to  the  owner  of  the 
property  abutting  the  sidewalk  whereon  the 
tree  stood,  and  farther  that  the  fee  simple 
of  the  streets,  including  the  sidewalk,  was  In 
the  state  of  North  Carolina,  and  hence  that 
the  plaintiff  had  no  property  rights  in  the 
tree. 

[1-4]  It  la  historically  true  that  the  mile 
square  upon  which  the  dty  of  Raleigh  was 
originally  located,  and  within  which  limits 
this  tree  stood,  was  pnrdiased  by  the  state 
and  the  dty  so  far  as  It  Is  within  those  lim- 
its was  divided  Into  lots  and  sold,  reserving 
the  title  to  the  streets  in  the  state.  But  so 
for  as  it  affects  this  matter  and  all  matters, 
exc^t  possibly  in  exeeptlonal  cases,  the  con- 
trol of  the  monldpality  over  Its  streets  is 
the  same  in  Raldgh  as  in  all  the  other  dtles 
and  towns  in  the  state.  The  dty  for  the 
purpose  of  its  government  and  management 
can,  In  its  discretion,  cut  down  or  trim  up 
tbe  trees  bordering  Uie  streets,  and  cannot 
be  restrained,  unlesB  in  cases  of  willfulness 
or  oppression.  Jeffress  v.  Greenville,  154  N. 
C.  489,  70  S.  E.  818;  Rosenthall  t.  Golds- 
boro,  148  N.  C.  128,  62  S.  E.  805,  20  L.  R.  A. 
(N.  S.)  808,  16  Ann.  Cas.  638;  Tate  v. 
Greensboro,  114  N.  C.  392,  19  S.  B.  767,  24 
L.  R.  A.  871.  Bot  subject  to  such  right  of 
the  dty  government  the  abutting  owner  has 
an  easement  or  property  in  the  shade  trees 
standing  along  the  sidewalk  which  the  law 
will  protect  Brown  v.  Electric  Co.,  188  N. 
a5S&,6lS.B.  62.e»Ii.B.A.6Sl,  107  Am. 
St  R^  StU.  The  dt7  cannot  transfer  to 
any  'indivldiial  or.  to  a  quasi  public  corpora- 
tion for  its  eonveninice  and  profit  Oils  sn- 
poior  light  which  it  can  ezerdse  only  for 
the  public  benefit 

[I]  It  la  also  true  that  the  defendant  com-' 
pany  Is  empowered  by  Its  diarter  and  by 
the  pemdaslon  of  tbe  d^  to  place  its  poles 
and  wires  along  the  streets  for  the  purpose 
of  carrying  the  electric  Ugbt  But  It  does 
not  follow  that  therefore  it  can  Invade  the 
proper^  rights  ot  the  plaintiff  in  bis  shade 
tree  without  cbn^nsation,  nor  that  tiie 
plaintiff  wonld  not  be  entitled  to  an  injnnc^ 
tion  in  case  the  cutting  ot  .the  tree  was 
about  to  be  done  unnecessarily  or  wantonly 
or  oppressively.  The  defendant  is  a  public 
service  corporation,  or  as  It  Is  usually  termed 
a  quad  public  corporation,  and  can  take  the 
proper^  of  the  plaintiff  but  only  upon  com- 
pensation. This  la  true  even  if  it  had  been 
necessary  for  the  defendant  to  run  Its  wires 
through  the  tree  and  to  cut  the  limbs,  for 
the  defendant  cannot  invade  the  property 
rights  of  the  plaintiff  without  compensation 
because  convenient  or  necessary  for  its  ben- 
efit to  do  so.  As  a  matter  of  fact  it  could 
not  be  necessary,  because  tbe  wires  could 
have  been  strung  above  the  top  of  the  tree, 
or  could  have  swerved  dther  dde,  or  con'id 
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have  been  placed  ondergound,  as  la  required 
In  many  dtiea  and  even  in  North  OarQlina  in 
ptogresdve  towns  lite  Ghariotte  for  In- 
stance, <m  some  of  its  streets.  The  latter  In* 
deed  mast  ultlmat^y  be  required  every- 
where, fi>r  the  present  system  of  stringing 
tbe  wires  above  ground  ia  unsafe  for  the 
public,  as  we  have  an  Instance  in  Eaynes  t. 
Gas  Co.,  114  N.  O.  203,  19  S.  E.  344,  26  L. 
R.  A.  810,  41  Am.  St  Rep.  786,  where  a  bro- 
ken wire  banging  down  became  charged  by 
contact  with  a  trolley  wire,  causdng  the  death 
of  a  boy  passing  by.  The  overhead  wires 
are  very  unsightly,  are  troublesome  In  cases 
of  fires,  and  are  subject  to  interruption  by 
storms.  They  are  allowed  only  as  a  matter 
of  economy  on  the  part  of  the  light  com- 
pany, and  not  to  entitle  them  to  take  the 
property  of  others  as  a  matten  of  right 

[6]  The  plaintiff  is  entitled  to  compensa- 
tion for  the  Injury  done  him,  and,  if  there 
was  wantonness,  or  oppression,  or  other  bad 
motive,  punitive  damages  might  be  added. 
The  subject  has  been  so  fully  discussed  and 
elucidated  in  Brown  v.  Electric  Co.,  138  N. 
a  633,  51  S.  E.  62,  69  L.  R.  A.  631,  107  Am. 
St  Rep.  554,  that  we  need  not  do  more  than 
refer  to '  the  reasoning  and  the  conclusions 
reached  in  that  case. 

[7]  The  plaintiff  avers  that  a  great  induce- 
ment to  him  in  buying  the  premises  was  the 
ornamentation  of  his  grounds  by  this  tree 
and  others,  and  that  he  spent  considerable 
money  in  improving  and  beautifying  them.: 
His  honor  erred  in  instructing  the  Jury  that 
the  plaintiff  was  entitled  to  recover  only  If 
the  cutting  of  the  limbs  bad  been  done  In  a 
n^Ugent  or  unsklllfnl  manner.  That  would 
add  to  the  amount  of  the  damages  which  he 
would  be  entitled  to  recover.  But  It  is  not 
the  measure  of  his  rights,  for  he  Is  entitled 
to  compensation  for  the  deterioration.  If 
any,  in  the  value  of  his  property,  from  the 
trimming  or  cutting  of  the  tree,  however 
skillfully  done.  Just  as  be  would  have  been 
If  the  tree  had  been  cut  down,  however  skill- 
folly  and  carefully  and  even  necessarily  the 
tree  had  been  felled.  The  plaintiff's  proi>- 
erty  in  the  tree  (subject  to  tbe  superior  right 
of  the  city  to  cnt  or  remove  it  for  public  pur- 
poses) and  ViajA^t  to  enhance  the  value  of 
his  lot  by  its  Improvement  on  which  be 
had  spent  care  and  money  entitle  him  to 
compensation  for  the  loss  which  he  may 
bare  anstalned  by  the  act  wUcb  the  defend- 
ant has  done  tor  Its  own  convenience  and 
advantage. 

[8]  It  was  Boggested  that  the  defendant 
might  have  obtained  tbe  right  to  trim  the 
tree,  or  even  to  cut  It  down  If  necessary,  un- 
der the  right  of  eminent  domain,  and  there- 
fore that  the  plaintiff  could  reconr  damages 
only  In  tbe  same  method.  But  forms  of  ac- 
tion no  longer  are  matters  of  supreme  Im- 
portance. If  the  defendant  so  desires,  this 
may  be  styled  an  action  to  recover  damages 


(K.a 

under  the  right  of  eminent -domain.  The 
plaintiff's  property  rights  have  been  Invaded 
by  tbe  defendant  for  its  own  benefit,  and  the 
plaintiff  Is  entitled  to  recover  compensation 
tha«for,  and  Is  not  restricted  to  snch  dam- 
ages as  may  have  been  caused  by  tbe  un- 
sklllfulnesB  or  negligence  of  tbe  defendant 
Error. 


BROWN  and  HOKE,  JJ.,  dissent 


(US  N.  a  ») 

WOODLBZ  T.  CAROUNA  TIILEPHONB  * 
TELEGRAPH  GO. 

(Supreme  Court  of  North  Carolina.   Oct  IS, 
191S.) 

1.  TEUrOBAFHS  AND  TeLEPHOHBB  (1  28*)  — 

Duty  to  Fubnish  Service. 

Telegraph  and  t^ephooe  companies  take 
and  hold  tbdr  charters  subject  to  tbe  obl^ca* 
tion  to  render  service  at  uniform  and  reaBona- 
ble  rates  mthout  discrimlQatlou,  and  they  have 
no  right  to  moke  or  contiDue  a  contract  which 
renders  them  unable  to  perform  those  duties. 

[Ed.  Note^For  other  eases,  see  Telegraphi 
aad  Telephones,  Cent  Dig.  St  16, 17;  Dec.  IKc. 
S  28.*] 

2.  TeXEQEAPHB  AND  T^nXPHONXS   (|  83*)  — 

Conduct  or  Bubirbss— Rules  ahd  Rxou- 

LATIONS. 

Telegraph  and  telephone  companies  maj 
make  such  just  and  reaaooable  rules  and  regp- 
lationg  as  are  required  for  tbe  conduct  of  thor 
business,  including  a  rule  requiring  tbe  payment 
of  established  rates  monthly  In  advance. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  1  21;  Dec  Dig.  1 
33.*] 

3.  Telbobafhs  and  Telephones  (f  83*)  — 
Pbblzuinabt  Injunction— Gbouhds. 

Where  a  telephone  company  at  first  al- 
lowed  its  subscribers  to  pay  at  the  end  of  the 
month,  although  the  contract  called  for  pay- 
ment in  advance,  but  found  that  their  losses 
from  such  method  were  so  great  as  to  inter- 
fere with  their  business,  and  therefore  notified 
the  subscribers  that  they  would  be  reqoired 
thereafter  to  pay  monthly  in  advance,  to  which 
rule  all  the  subscribers  but  one  acceded,  a  pre- 
liminary Injunction  should  not  be  issued  to  re- 
strain the  severing  of  connections  with  the  tel- 
ephone company  of  that  one  subscriber,  pending 
a  final  bearing  on  the  merits,  since  that  would 
amount  to  an  unlawful  discrimination  in  Ms 
favor. 

[Ed.  Note. — For  other  cases,  see  Tele^aphs 
and  Telephones.  Cent  Dig.  |  21;  Dea  Dig.  I 
33.*] 

4.  Tblegbafhs  Airo  TsLSPnoinEB  (|  88*)— 
Contracts  fob  Sbbvicb— MonmoATioN. 

Where  a  telephone  subscriber  struck  out 
from  the  form  of  contract  the  provision  requir- 
ing payment  in  advance,  such  erasure  left  the 
mutter  undetermined  and  subject  to  future  reg- 
ulation by  the  company. 

[Ed.  Note.— For  other  cases,  see  Telenapbs 
and  Telephones,  Gent  Dig.  |  21;  Dec  THg.  | 


5.  Telegraphs  anu  TELEPnoNss  (S  33*)  — 
Contbaots  roB  Sebvice— Qbal  Aobeeuent. 
An  oral  agreement  that  a  telephone  sub- 
scriber should  pay  at  the  end  of  the  month  ia- 
stead  of  in  advance,  which  was  indefinite  as  to 
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time,  would  be  determinable  at  the  wUl  ot  dther 
party  upon  reasonable  notice. 

[Ed.  Note.— For  other  casee,  see  Telecraphe 
and  Telephone^  Cent.  Dig.  |  21;  Dec.  Dig.  fi 
33.*] 

6.  Teleoraphb  and  Teixphones  (t  33*)  — 

CONTBACTS  rOK  SBBVIOB— GONSTBUCTION. 

Where  a  initten  contract  for  telephone 
service  provided  that  it  ehoold  continue  for  one 
year,  and  thereafter  until  terminated  by  the 
company  at  itB  option,  the  company  could  ter- 
minate an  oral  agreement  supplementthg  the 
written  aubBcription,  and  wbidi  permitted  the 
sabscriber  to  pay  at  the  end  of  each  montii  in- 
stead of  in  advance. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  i  21;  Dec  Dig.  $ 
33.*] 

7.  TBUtQBAPHB  AMD  TEIXraOHES  (|  33*)  — 

BBouLATions  —  CoNsrauonoN   or  Obdi- 

NANCS. 

An  ordinance,  permittiDg  a  telephone  com- 
pany to  require  its  subscribers  to  give  a  bond 
to  secnre  the  payment  of  the  first  year's  rent- 
al, was  manifest  intended  to  secure  the  cost 
of  installing  the  service,  and  does  not  prevent 
the  company  from  requiring  its  subscribers  to 
pay  their  rentals  monthly  in  advance. 

[Bd.  Note.— For  other  cases,  see  Telenapbs 
and  Telephones,  Cent.  Dig.  f  21;  Dec.  Dig.  S 
38.*] 

8.  Teleobaphs  and  TELSFnoins  (I  88*)  — 

GONTBACTS  TOB  SeBVICB— WAITBB. 

Where  a  telephone  company  temporarily 
permitted  its  subscribers  to  pay  at  the  end  of 
the  month  instead  of  in  advance,  as  their  con- 
tracts required,  It  did  not  thereby  waive  its 
right  to  require  the  payment  in  advance,  since 
there  was  no  consideration  for  the  waiver  and 
no  element  of  eatoppeL 

lEd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  &  21;  Dea  Dig.  S 
83.*] 

9.  TELCOBAPHB  and  TBIXFHONnJI  28*)  — 

Dnnn  to  Fubnibh  Ssbtiob— waivbb  of 
Rights. 

A  telephone  company  cannot,  by  waiver 
of  the  provisions  of  its  contract,  put  itself  in  a 
position  which  wUl  prevent  a  proper  perform- 
ance of  Its  statutory  dnties,  and  the  providing 
of  service  at  reasonable  rates  without  discrim- 
imition. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  I^.  ||  16,  17;  Dec. 
Dig.  8  2a*] 

10.  Teleqhaphs  and  Telefhohbs  (S  33*)  — 
Chabqks— Tendbb. 

Where  a  telephone  subscriber  made  a  ten- 
der for  a  few  days'  service  in  advance,  while 
at  the  same  time  insisting  that  he  had  a  right 
to  pay  at  the  end  of  the  month,  the  tender  was 
not  sufficient  to  prevent  the  removal  <tf  the 
telephone  by  the  company. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  IMg.  |  21 ;  Dec  Dig.  S 
33.*] 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;  Allen,  Judge. 

Action  by  Cbas.  B.  Woodley  against  the 
Carolina  Telephone  &  Telegraph  Company. 
From  an  order  granting  a  preliminary  in- 
Jtmction,  the  defendant  appeals.  Reversed. 

The  action  was  brought  to  recover  dam- 
ages of  dettaidant  for  severing  plaintitTs 
telepbone  connection  in  the  city  of  Klnston, 
and  to  compel  defendant  to  restore  same. 
Defendant  justified  on  the  ground  that  plaln- 


tlff  wrongfully  refused  to  pay  the  rates 
monthly  In  advance,  and  plaintiff  contended 
that  the  rates  were  only  due  at  the  end 
of  each  month,  and  that  defendant  had  no 
lawful  excuse  for  its  conduct  The  court, 
on  the  facts  as  presented  being  of  opinion 
with  the  plalntlfF,  entered  judgment  restrain- 
ing defendant  till  the  bearing,  and  compel- 
ling it  to  restore  connection  pending  the  con- 
troversy. Defendant,  having  duly  excepted, 
appealed. 

T.  T.  <^rmond  and  T.  0.  Wooten,  both  of 
EInston,  and  Q.  M.  T.  Fonntaln  &  Son,  of 
Tarboro,  for  app^nt  Q.  T.  Cowper,  of 
Kinston,  for  appellee^ 

HOKE,  J.  [1]  Our  decisions  are  to  the 
effect  that  these  public  service  corporations, 
including  telegraph  and  telephone  companies, 
take  and  hold  their  charters  aubject  to  the 
obligation  of  rendering  services  at  uniform 
and  reasonable  rates,  and  without  discrimi- 
nation, and,  further,  that  they  have  no  right 
to  make  or  continue  in  the  performance  of  a 
contract  "which  renders  them  imable  to  per- 
form the  duties  imposed  upon  them  by 
their  charter,"  and  whether  such  contract 
is  evidenced  by  municipal  ordinance  or  by 
agreement  between  the  parties.  Telegraph 
V.  Telephone  Co.,  159  N.  C,  9,  74  S.  E.  636 ; 
Horoer  v.  Water  Co.,  153  N.  O.  635,  69  S.  B. 
607,  138  Am.  St  Rep.  681 ;  Griflin  v.  Water 
Co.,  122  N.  C.  206,  30  S.  B.  319,  41  L.  R.  A. 
240. 

[2]  It  is  also  recognized  that  those  com- 
panies, subject  to  the  provisions  of  their 
charter  and  the  general  law,  may  make  such 
Just  and  needful  rules  and  regulations  as 
are  required  for  the  proper  performance  of 
their  statutory  duties  and  in  reasonable  fur- 
therance of  the  company's  general  business, 
and,  in  reference  to  companies  of  this  char- 
acter, that  a  rule  requiring  payment  of  estab- 
lished rates  in  advance  for  a  limited  period 
wlU  be  considered  as  reasonable  and  valid, 
and  we  are  of  opinion  that  In  case  of  tele- 
phone companies  the  term  of  one  month  comes 
well  within  the  principle.  Washington  v.  In- 
dependent Tel.  Co..  69  Wash.  156,  109  Pac. 
366,  31  li.  R.  A.  (N.  &)  829  ;  87  Cya  p.  1619. 

[3]  In  the  present  case,  on  a  perusal  of 
the  facts  in  evidence,  it  appears  ttut  de- 
fendant company  duly  incorporated,  desir- 
ing to  install  and  opiate  a  new  and  efficient 
telephone  system  for  the  dty  of  EInston, 
was  granted  the  privilege  by  ordinance  of 
the  dty,  and  had  printed  a  form  of  contract 
for  general  use,  requiring  payment  of  month- 
ly rates  In  advance;  that  for  a  year  or 
more  after  commencing  operations  the  com- 
pany desiring  to  oblige  its  patrons  as  far  as 
possible,  did  not  Insist  on  prepayment^  col- 
lecting very  generally  at  the  end  of  each 
month,  but  having  ascertained  by  trial  that 
the  loss  In  collections  by  this  method  was 
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80  great  tbat  Qte  compuiy  would  not  be  able 
to  "properlr  maintain  Its  nystem  and  give 
efficient  and  satisfactory  serrioe  to  Ita  pa- 
trons. It  was  determined  to  enforce  tbe 
feature  of  tbe  ctmtra^  requiring  inrmait 
in  advance,"  and  tbat  It  was  necessary  to  do 
tbls  to  properly  perform  Its  dntles ;  tbat  by 
tbe  lat  of  January,  1918,  a  large  porUmi  of 
the  snbscrlbNS  bad  acquiesced  In  tbe  re- 
qnlronent,  and  by  May  of  this  year  all  of 
tbe  600  subscribers  bad  done  so  but  11,  and 
since  tbat  time  all  of  these  11  except  tbe 
plaintiff. 

In  reference  to  the  varlona  notices  given 
plaintiff  In  tbls  connection  tbe  affidavit  of 
defendant's  general  manager  made  averment 
aa  follows:  "Tbat  tbe  said  plaintiff  was 
notified  In  January  thai;  unless  be  complied 
with  this  rule  of  tbe  company,  bla  phone 
would  be  disconnected.  Tbat  he  was  giv^ 
said  notice  several  times  In  the  month  of 
May,  and  on  the  7th  of  May  he  was  notified 
that  if  he  had  any  special  contract  tbat  did 
not  require  him  to  pay  his  rentals  in  ad- 
Tance,  the  company  hereby  cancels  same, 
and  unless  he  paid  his  rentals  In  advance  by 
the  16th  of  June,  service  would  be  discon- 
tinued. That  plaintiff  was  notified  In  Janu- 
ary, 1913,  tbat  be  must  comply  with  tbe 
rules  of  the  company  to  pay  in  advance.  Be 
stated  to  affiant  that  the  company  had  no 
right  to  adopt  tbe  rule;  he  did  not  object 
to  tbe  same,  however,  bnt  that  it  was  a  mat- 
ter of  finance  with  him,  and  that  he  hoped 
to  be  able  to  pay  in  advance  soon.  That 
thereafter  every  effort  was  made  to  induce 
said  plaintiff  to  comply  with  said  rule  and 
regulation,  and  upon  his  persistent  failure 
and  refusal  to  do  so  bla  phone  was  discon- 
nected, and  service  was  discontinued  on 
the  16th  of  June,  1913." 

We  find  no  substantial  denial  In  the  rec- 
ord of  the  facts  relevant  to  this  phase  of  the 
inquiry,  and  It  will  thus  sufficiently  appear 
that  for  defendant  to  defer  to  plaintiff's  po- 
sitlou  in  this  matter  would  be  an  unlawful 
discrimination  in  plaintiff's  favor  on  the 
part  of  the  company,  and  In  violation  of  Its 
statutory  duties  as  a  public  service  corpora- 
tion. Applying  the  legal  principles,  as  here- 
tofore stated,  we  are  of  opinion  that,  on  the 
facts  as  they  now  appear  of  record,  the 
defendant  company  was  well  within  Its  rights 
when  it  severed  plaintiff's  connection  for 
nonpayment  of  monthly  dues. 

[4-6]  While  this  disposes  of  the  present 
appeal  it  may  be  well  to  refer  to  some  of  the 
positions  u^ed  in  support  of  plaintiff's 
claim.  It  is  contended  that  he  Is  entitled  to 
present  relief  by  reason  of  certain  aver- 
ments in  his  own  affidavit  to  the  effect  tbat 
when  the  contract  of  subscription  was ,  pre- 
sented to  him  for  bis  signature  of  date  Octo- 
ber 18,  1910.  stating  the  rates,  "at  f36  (dol- 
lars) per  annum  in  equal  payments  of  $3.00 
each  monUUy  In  advance  during  tbe  continu- 
ance of  tbe  contract"  etc,  piaintiiy  declined 


to  sign  same  as  written,  and  did  not  sign 

tUl  he  bad  erased  the  words  "monthly  in 
advance,"  and  further  that  there  was  an  oral 
agreement  at  this  time  that  plaintiff  was 
to  pay  at  tbe  end  of  each  month.  So  far 
as  the  erasure  Is  concerned,  this  would  seun 
to  leave  tb»  matter  Indetenninate,  and  sob- 
Ject  to  future  regulation  tor  the  company 
(Horna  T.  Water  Co^  supra),  and  as  to  the 
alleged  oral  c<mtmc^  even  If  the  same  were 
made  and  valid,  it  bdng  Indefinite  aa  to 
time,  would  orffinarlly  be  determinable  at 
the  will  of  ^ther  party,  certaloly  on  giving 
reasonable  notice  (Soloman  v.  Sewerage  Co., 
142  N.  O.  439-145,  66  8.  B.  800,  6  L.  R.  A. 
[N.  a]  801);  and.  If  considered  a  part  aC 
the  written  subecrlptton  and  controlled  by 
its  terms,  tbla  contains  spedfic  stipulatloa 
"tbat  this  contract  shall  continue  for  one 
year  from  19th  day  of  October.  1910,  and 
thereafter  until  tbe  expiration  of  thirty  days 
after  written  notice  shall  be  given  by  the  sub- 
scriber of  a  desire  to  cancel  this  agreement, 
unless  the  same  shall  be  terminated  by  the 
company  as  specified  In  the  conditions  afore- 
said," and  one  of  tbese  conditions  Is,  in  part, 
as  follows:  "That  for  any  reason  which 
appears  to  tbe  company  sufficient,  the  com- 
pany may  at  its  option  terminate  the  con- 
tract and  remove  the  instrument"  On  the 
facts,  therefore,  there  Is  nothing  in  the  con- 
tract itself  restraining  the  company  from 
making  tbe  change  and  requiring  payment 
on  giving  proper  notice  of  the  monthly  rates 
In  advance. 

[7]  Again  it  Is  insisted  that  this  coUec- 
tlon  of  rates  in  advance  Is  prohibited  by  the 
municipal  ordinance  granting  defendant  the 
privilege  of  operating  its  system  in  tbe  dty 
of  Kinston.  Section  13  of  the  ordinance 
upon  which  plaintiff  relies,  after  requiring 
of  defendant  service  for  all  citizens  of  good 
standing  who  apply  for  it,  concludes  as 
follows:  "That  the  said  Carolina  Telephone 
and  Telegraph  Company  may  require  such 
person  or  persons  to  keep,  and  pay  tbe  rental 
on  such  telephones  for  a  period  of  twelve 
months  and  to  guarantee  the  payment  of 
said  rental  for  said  period,  the  said  com- 
pany having  the  right  to  require  the  said 
party  to  give  bond  in  tbe  sum  of  fifty  ($50) 
dollars  as  an  assurance  of  the  faithful 
performance  of  the  terms  of  said  contract" 
This,  to  our  mind,  In  no  way  Interferes  with 
the  right  claimed  by  defendant,  but,  as  ita 
terms  clearly  Import,  was  only  intended  as  a 
protection  to  the  company  against  the  initial 
expenses  of  Installing  tbe  telephone  at  the 
beginning  of  the  service. 

[8]  It  Is  further  argued  that  the  company 
has  waived  the  right  in  question  by  not  hav- 
ing enforced  it  ft>r  a  year  or  so  after  making 
tbe  regulation,  but  sncb  a  position  cannot 
at  all  be  maintained.  In  order  to  a  valid 
waiver,  there  must  be  an  agreement  founded 
on  consideration,  or  there  must  be  some  ele- 
ment of  estoppeL  Nelthes^ ^-P^^^^l^^i^ 
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It  was  <ml7  a  case  of  temporary  acqalescence 
In  a  different  method  on  the  part  of  the 
company,  and  from  a  disposition  to  oblige 
Its  patrons,  and  there  was  nothing  to  pre- 
rent  defendant  from  enforcing  Its  regnlatlon 
when  It  was  ascertained  by  trial  that  the 
bnrtness  could  not  be  aatls^ctorUy  c(mdtlc^ 
ed  In  the  other  way. 

[t]  Apart  from  tUs.  the  doctrine  of  walv- 
er  la  snbject  to  the  control  of  pnblie  policy, 
and  a  public  service  (»)rporatlon  no  more  by 
waiver  than  by  contract  la  allowed  to  pnt 
itself  In  position  which  prevents  the  proper 
performance  of  Its  statutory  duties,  and 
aCTordlng  its  service  at  reasonable  rates  and 
without  discrimination  amongst  Its  patrons. 
29  A.  &  B.  pp.  1097  and  1107. 

[101  The  snggestlon  of  a  tender  by  plain- 
tiff for  a  few  days'  service  and  demand  of 
reinstatement  Is  without  merit  The  plaint 
was  at  the  time  insisting  on  Its  right  to  pay 
at  the  end  of  each  month,  and  the  tender 
was  not  In  accord  wUb  a  valid  regulation 
of  the  company. 

We  are  of  opinion,  that  on  the  facts  as 
they  now  appear,  the  plaintiff  has  shown 
no  right  to  a  preliminary  injunction  and 
the  judgment  of  the  Icmet  court  most  be 
reversed. 

Reversed. 

BROWN,  J.,  did  not  sit 


(163  N.  C.  3W) 

WILLIAMS  V.  8BABOABD  AIR  LINB  RT. 
(Snpreme  Goort  of  North  Can^ina.  Oct  15, 

1918.) 

Hasto  AiTD  SxsvANT  ((  114*)— Irjubub  to 

SKBTARI— MASTU'B  LiABXUTT— SaIX  PUkOB 
TO  WOSK. 

The  fact  that  a  railroad  company  in  cot- 
ting  boshes  from  ItB  right  of  way  left  pointed 
stubs  dght  or  ten  inches  high  does  not  const!- 
tote  a  breach  of  its  duty  to  provide  a  -safe 
place  for  work,  which  renders  it  liable  for  In- 
juries to  a  aectioi)  band  who  left  the  track  at 
a  place  of  his  own  selection  to  get  a  drink  of 
water,  and  in  gi^ng  down  the  side  of  a  fill  trip- 
ped ovw  a  snsg,  and  ttSL 

[Ed.  Note.— For  other  oases,  see  Ifaster  and 
Servant,  Cent  Dig.  |i  179,  200;  Dec  Dig.  | 

Appeal  from  Superior  Goort,  Wake  Oonii- 
ty;  Garter,  Judge. 

Action  by  N.  O.  WHllanu,  Jr.,  against  the 
fieaboard  Air  Line  Railway.  Judgment  tar 
deftndan^  and  plaintiff  appeala  Affirmed. 

This  is  an  action  to  recover  damages  for 
personal  injury,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant 

The  complaint  alleges  that  the  plaintiff 
was  an  employd  of  the  defendant  railway 
company  in  the  capacity  of  sectionman  or 
assistant  section  f oronan ;  diat  on  the  Utb 
day  of  July.  1911,  the  section  foreman  order- 
ed the  plaintiff  together  with  three  other 
employes  of  the  company,  to  go  over  the 
section  and  tighten  bolts;  that  the  section 


foreman  and  the  portion  of  the  crew  with  him 
were  engaged  In  the  usual  work  on  the  sec- 
tion; that  the  section  foreman  advised  the 
plaintiff  that  the  water  bucket  would  be  kept 
with  the  foreman  and  bis  portion  of  the 
crew,  and  instructed  the  plaintiff  and  the 
others  with  him  to  get  water  at  the  nearest 
places  as  they  proceeded  along  the  line  tl^t- 
enlng  bolts;  that  about  2:80  o'clodt  in  the 
afternoon  they  had  reached  a  fill  some  12  or 
15  f^t  in  height :  that  prior  to  thla  time  the 
company,  through  its  employes,  had  permit- 
ted the  sides  of  the  fill  to  become  dangerous 
by  cutting  bushes  and  small  trees  with  a 
hook,  leaving  them  sharp  and  pointed, 
apronts  growing  out  and  Tceds  growing  up 
on  the  aides  of  the  All,  concealing  the  dan- 
gerous condition  of  the  rl^t  of  way;  that 
the  plaintiff,  not  knowing  the  dangerone  con- 
dition of  the  right  of  way,  started  down  the 
sides  of  the  fill  for  water,  stumbled  on  one 
of  these  hidden  snags  or  stumps,  and  fell, 
and  was  injured. 

The  plaintiff  testlfled  as  follows:  "I  am 
the  plaintiff  In  this  action.  I  Uve  four  miles 
west  of  Cary,  N.  a  On  July  U,  1911.  I  was 
at  work  on  the  section  for  the  Seaboard  Air 
Line  Railway  between  Gary  and  Apex.  I 
went  to  work  for  the  Seaboard  about  the 
16th  or  17th  day  of  June  of  that  year.  I 
was  assistant  section  foreman,  and  my  wages 
were  $1.25  per  day.  Mr.  B.  D.  AfedUn  was 
section  foreman.  On  the  morning  of  the  11th 
of  July  the  foreman  ordered  four  of  us 
to  go  along  the  section  and  tighten  bolts. 
The  three  others  and  myself  were  J.  A  Mar- 
cam,  Hlnton  Hobby,  and  Charlie  Singleton, 
and  the  section  foreman  and  the  other  mem- 
bers of  the  crew  remained  behind  at  work 
on  the  right  of  way.  The  section  foreman 
told  us  that  he  would  keep  the  water  backet, 
with  falm  and  those  behind,  and  we  should 
get  water  at  the  nearest  places  along  the 
line.  AtKrat  2  o'clock  in  the  afternoon  we 
were  tightening  bolts  on  a  flU  near  the  11- 
mile  post  The  fill  is  or  100  yards  l<mg. 
It  was  very  hot  and  we  were  thirsty.  Ar> 
thnr  Uarcum  and  I  started  to  a  weLX  about 
SOO  yards  away  to  get  water.  We  were  not 
far  from  the  middle  of  the  flU.  We  sterted 
down  the  embankment  when  my  foot  8tru(A 
one  ut  tha  anags,  and  In  throwing  my  other 
foot  ahead  to  try  to  catch  I  fen,  rather  sat 
down  (HI  one  of  the  snags.  On  the  sides  ofttie 
flu  were  many  snags  where  the  bushes  bad 
been  cot  off  with  a  hook  some  time  before, 
leaving  the  snags  dgbt  or  Inches  .or  one 
foot  high.  These  snags  were  very  diarp^ 
Spronts  had  grown  out  from  these  stumps  or 
snags^  and  weeds  bad  grown  up  about  three 
feet  high  and  very  thick,  hiding  the  snags. 
I  had  nerer  woAed  on  Qie  right  of  way,  and 
did  not  know  the  snags  were  thwe.  I  have 
worked  on  the  section  on  the  Southern  Rail- 
road, and  have  observed  other  raUroads,  and 
never  knew  one  in  as  had  condition  as  this 
with  reference  to  the  snags  and  bushes.  I 
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was  rendered  onconsclouB;  stayed  In  Rex 
Hospital  one  month.  I  haven't  been  able  to 
work  regularly  since.  I  am  not  well  now. 
In  April,  1912,  I  went  to  work  for  the  Caro- 
lina Power  &  Light  Company  as  conductor. 

1  worked  12  hours  a  day.  When  I  was 
working  with  the  section  force  on  the  morn- 
ing of  this  acddent,  whenever  we  felt  like 
it  we  stopped  and  got  water  and  came  back; 
that  was  the  order  we  had.  Mr.  Medlln 
wasn't  with  me  at  the  time  of  the  acddent 
Wc.  Hobby  was  about  two  rails  behind  me. 
A  rail  is  about  80  feet  long.  I  think  he  was 
going  after  water,  too.  Mr.  Marcum  had 
gone  down  the  fill,  and  was  a  Uttle  ways 
from  me.  I  think  he  went  under  the  fence. 
There  was  a  barb-wlre  fence  at  the  bottom 
of  the  fla  The  fill  Is  about  15  feet  high,  and 
extends  somethii^  like  40  or  50  feet  towards 
Apex.  I  guess  we  were  nearer  the  end  to- 
wards Apex  than  towards  Cary.  The  acci- 
dent happened  on  a  bright  sunny  day  about 

2  o'clock.  I  could  see  the  bushes,  but 
couldn't  see  the  ground  where  I  was  going. 
The  fill  is  a  gradual  slope.  The  section  force 
are  supposed  to  go  over  this  fill  once  a  year 
and  cut  down  the  bushes  for  the  purpose  of 
keeping  them  from  getting  dry  and  burning 
property.  The  rule  is  that  they  cut  the  bush- 
es once  a  year.  I  guess  they  do  that  so  that 
the  engines  will  not  set  them  on  fire.  The 
stick  was  much  larger  than  a  pencil,  and 
eight  Inches  high.  In  cutting  the  bushes 
they  used  a  blade  something  like  a  reap 
book.  By  going  to  the  end  of  the  fill  you 
could  get  to  Mr.  Spence's  well,  where  I  was 
going,  without  having  to  pass  through  the 
bushes.  Nobody  pointed  out  the  place  where 
I  should  go.  I  could  start  for  water  from 
any  point" 

At  the  conclusion  of  the  evidence,  his  hon- 
or allowed  the  motion  of  the  defendant  for 
Judgment  of  nonsuit,  and  the  plaintiff 
cepted,  and  appealed. 

J.  C  Little,  of  Raleigh,  for  appellant 
Murray  Allen,  of  Raleigh,  for  appellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  The  rule  that  the  employer  must 
fnmlaih  the  employe  a  reasonably  safe  place 
to  woft  iB  fully  recognized,  and  has  been  ap- 
plied In  numerous  decisions  of  this  court; 
but  It  Is  equally  well  settied  that  before  one 
can  recover  damages  for  personal  Injury  on 
account  Of  negligence,  be  must  prove  a 
breach  of  duty,  causing  blm  damage,  and  we 
find  in  the  record  no  evidence  of  a  breach  of 
duty. 

The  plaintiff  was  Injured  several  miles 
from  a  station,  while  going  down  a  ateep  em- 
bankment 1^  falling  on  a  small  snag  six  or 
^ht  inches  high,  which  bad  been  1^  after 
the  defendant  cut  down  the  bushes  on  the 
right  of  way  to  avoid  danger  from  fire.  We 
would  not  hold  that  leaving  an  obstruction 
of  this  character  on  an  embankment  In  the 


country,  not  usnally  used  by  the  employ^ 
of  the  defendant  or  other  persons,  would  be 
evidence  of  n^ligence,  and  the  liability  of 
the  defendant  would  not  be  Increased  by  the 
fact  that  the  snag  on  which  the  plaintiff  was 
injured  was  the  result  of  cutting  bushes  on 
the  right  of  way  to  protect  the  roadbed  and 
the  property  of  adjoining  landowners  from 
flr&  The  plaintiff  was  not  ordered  to  go 
down  the  embankmoit  and  it  appears  tttHn 
his  evidence  that  he  not  only  selected  the 
place  for  goliv  down,  but  that  be  could  have 
avoided  the  bushee  altogether  by  going  to 
the  end  of  the  embankment  a  distance  of  75 
yards. 

There  Is  no  error. 

Affirmed. 

(Ut  N.  C.  2M) 

DR.  8HOOP  FAMILY  MEDICINE  CO.  ». 
DAVENPORT. 

(Supreme  Court  of  North  Carolina.    Oct  15, 
1913.) 

1.  EVIDKKCS     (S  441*)— PABOZ.  BTIOSRCB— 

WarrTBif  GomrBAcr. 

Where  defendant  purchased  certain  medi- 

dnes  under  a  written  contract  containing  no 
proTision  for  the  return  thereof  and  dechuing 
that  there  was  no  other  agreement  written  or 
oral  than  that  stated  in  the  writing,  parol  evi- 
dence that  it  waa  agreed  between  defendant  and 
plalntifrs  agent  that  the  goods  might  be  return- 
ed if  unsatiraactory  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Erideace, 
Cent  Dig.  SI  1719. 1723-1763, 176&-1845,  2030- 
2047;  ]Ka  Dig.|441.*] 

2.  Salbs  (t  272*)— luFUKO  WABaAinr— Bfu- 

OHANTABLENEBB. 

A  sale  of  goods  by  a  manufacturer  for  re- 
sale imports  an  implied  warranty  that  the  goods 
are  merchantable. 

[Ed.  Note.— For  other  eases,  see  Sales.  Cent 
Dig.  I  747;  Dec  Dig.  {  272.*] 

8.  Sales  (|  284*)— Iicflied  Wabbaktt— Mb- 

CHANTABLBKBSa— ReTUBN. 

A  buyer  may  return  goods,  If  tbey  are  nif 
salable  and  worthless,  for  breach  of  an  Im- 
plied, warranty  of  merchantable  character. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  803-805;  Dee.  Dig.  |  284.*]  . 

4.  Sales  (S  287*)— MEBOHAnrABLEirasa— Iu- 

PLIBD  WABBAHTT— BBBAOH— AcTIOR  Tt>l 

Pbicb— Retention  of  Past  of  Goods. 
Where  a  seller  accepted  a  return  of  a  part 
oC  goods  sold  for  alleged  breach  of  warranty  of 
merchantable  character,  it  could  not  recover  a 
balance  of  the  contract  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  811-816;  Dec.  Dig.  %  287.*] 

5.  iNraBBST  (I  flO*)— Costs  (I  42")  —  Suspen 
810 N— Continuing  Tender. 

A  plea  of  tender  was  Insaffldent  to  stop  in- 
terest and  costs  where  the  tender  was  not  kept 
good  and  defendant  did  not  produce  the  money 
and  pay  it  into  court. 

[Ed.  Note.— For  other  cases,  see  lnter<'st.  Cent 
Dig.  S  114;  J)ec.  Dig.  I  50;*  Cost*  Otnt  Dig 
§1  137-164 ;  Dec  Dig.  |  42.*] 

6.  Costs  ^  42*)— Ofteb  op  JunoMENT^TAT- 

CTES— AFFUCATION. 

Revisal  1905,  S  860,  providing  that  defend- 
ant may  serve  an  offer  in  writing  to  allow  judg- 
ment to  be  taken  against  him  in  a  specified  sum, 
with  costs,  and,  if  platatiff  does  not  accept  the 
offer  and  doee  not  obtain  a  more  favorable  jodg- 
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ment,  be  caonot  recoTer  costs,  has  no  appllca* 
tion  to  a  tender  of  a  apecifi^  sum  by  check, 
which  tender  was  not  kept  sood  by  contioaed 
nadineas  to  pay  and  payment  of  the  mon«y  into 
court 

rSd.  Not6.— For  other  caaea,  an  Costa,  dent 
Dig.  H  137-164;  Dec  Dig.  %  42.*] 

Appeal  from  Snpsrior  Goart;  Pitt  County; 
Allen,  Judge. 

Action  by  tlie  Dr.  Shoop  Family  Medicine 
Company  against  J.  R.  Davenport  Judg- 
ment for  plaintitr  for  less  than  the  relief  de- 
manded, and  it  appeals.  Modified. 

This  Is  an  action  to  recover  the  price  of 
certain  medicines  alleged  to  have  been  sold 
and  delivered  to  the  defendant  The  in- 
debtedness is  denied  by  him.  It  appears  that 
plaintiff  sold  and  shipped  the  goods  to  de- 
fendant, who  sold  some  of  them  to  different 
cnstomera,  amounting  to  $8.45 ;  and,  finding 
tbat  the  medicines  were  worthless,  he  re- 
funded the  money  to  some  of  his  customers 
who  had  bought  from  him  and  returned  the 
rest  of  the  medicines  by  freight  to  plaintiff, 
with  a  bill  of  lading  for  same  and  a  check 
for  the  $8.45.  Plaintiff  returned  the  check 
but  kept  the  goods  and  the  bill  of  lading. 
There  was  evidence  that  the  goods  were  worth- 
leas.  Defendant  offered  to  show  that  the 
agent,  at  the  time  of  the  sale,  agreed  that 
he  could  return  the  If  they  were  not 

satlstectory,  but  ttUs  evidence  was  excluded 
by  the  couT^  as  the  contract  was  In  writing, 
and  it  Is  stated  therein  that  there  is  no 
other  agreement;  writtoi  or  oral,  than  the 
one  stated  In  the  writing.  Deftodant  ten- 
dered payment  of  the  $8.45,  which  was  re- 
fused upon  the  ground  that  the  tender  should 
bare  been  of  tbe  whole  amount  which  is 
Justly  due  the  plaintUf  and  claimed  by  him, 
but  he  did  not  allege  or  show  continual  readi- 
ness to  pay  OT  a  payment  into  court  Ju^- 
ment  for  $8.4S  and  costs  In  Justice's  court 
where  tender  was  first  made  and  refused, 
and  appeal  by  defendant 

Albion  Dunn,  of  OreenvlUe,  for  appellant 
Harry  Skinner,  of  Greenville,  and  Lewis  Q. 
Cooper,  of  Henderson,  foi;  appellee. 

WALKER,  J.  [1]  Tbe  court  properly  re- 
jected the  evidence  as  to  the  parol  agreement 
of  the  plalntllTs  agent  The  contract  could 
not  be  contradicted  or  varied  In  this  way. 
Medldne  Co.  v.  Mizell,  148  N.  a  884,  62  S. 
E.  611,  and  cases  dted. 

[2]  But  defendant  relies  upon  the  principle 
that,  when  the  plaintiff  sold  the  goods  to  him 
it  Impliedly  represented  that  they  were  fit 
tor  the  use  for  which  they  were  intended, 
or  that  they*  were  merchantable,  and  that 
this  representation  turned  out  to  be  untrue, 
for  they  were  not  only  not  merchantable  but 
worthless,  to  the  knowledge  of  the  plaintiff. 
Mr.  Benjamin  states  the  rule  on  this  subject 
Id  substance  to  De  that  in  all  sales  by  sample 
there  Is  an  implied  warranty  that  the  bulk 


shall  be  of  equal  quality  to  the  sarniHe. 
Where  goods  are  sold  without  an  OH>ortunil7 
for  inspection,  there  Is  also  an  Implied  war- 
ranty that  tb^  shall  be  at  least  **mercbant- 
able,"  not  that  they  are  of  the  first  quality, 
or  even  of  the  sectmd,  but  that  they  are  not 
so  Inferior  as  to  be  unsalable  among  dealers 
in  the  article.  This  is  especially  true  where, 
as  In  this  case,  the  vendor  is  tbe  mannfiictnr^ 
er  of  the  articles  sold.  Benjamin  on  Sales, 
683,  eSU,  and  cases  dted  In  notes.  "If  a  man 
sells  an  artlcte.  be  thereby  warrants  ihat  it  Is 
merdiantable;  that  is,  that  It  Is  fit  for  some 
purpoB&  If  he  a^  it  for  a  particular  pur^ 
pose,  he  thereto  wamnts  It  to  be  fit  for  that 
pnnwse.**  Jones  t.  Bright  5  Bing.  644.  Tbe 
principle  was  clearly  expressed  by  Lord  El- 
lenborough  In  Gardiner  v.  Gray,  4  Campbell, 
14S,  where  he -denied  the  application  of  the 
rule  as  to  sales  by  sample:  "I  am  of  opinion, 
however,  that  under  such  drcumstances  the 
purchaser  has  a  rli^t  to  expect  a  salable 
article  answering  the  description  In  the  con- 
tract Without  any  particular  warranty, 
this  Is  an  implied  term  In  every  such  con- 
tract Where  there  Is  no  opportnni^  to  In- 
spect the  commodity,  the  maxim  of  caveat 
emptor  does  not  apply.  He  cannot  without 
a  warranty  insist  that  It  shall  be  of  any  par- 
ticular quality  or  fineness,  but  the  Intention 
of  both  parties  must  be  taken  to  be  that  it 
shall  be  salable  in  the  market  under  the 
denomination  mentioned  in  the  contract  be- 
tween them.  The  purchaser  cannot  be  sup- 
posed to  buy  goods  to  lay  them  on  a  dung- 
hill The  question  then  Is  whether  the  com- 
modity purchased  by  the  plaintiff  be  of  such 
a  quality  as  can  be  reasonably  brought  Into 
the  market  to  be  sold  as  iriute  aUk.  The 
witnesses  describe  it  as  unfit  fur  the  purposes 
of  waste  silk  and  of  such  a  quality  that  tt 
cannot  be  sold  under  that  denomination." 
See,  also,  HcClung  v.  Eelley,  21  Iowa,  508; 
Gaylord  Manufacturing  Co.  v.  Allen,  53  N.  Y. 
518.  The  principle,  as  stated,  has  been  rec- 
ognized and  the  above  authorities  approved 
In  Main  v.  Field,  144  N.  C.  307,  66  S.  H.  943. 
11  L.  R.  A.  (N.  8.)  245.  110  Am.  St  Rep.  956. 
See,  also,  Manufiicturlng  Go.  v.  Davis,  147 
N.  C.  267,  61  S.  E.  54, 17  L.  R.  A.  (N.  S.)  103; 
Rodgers  v.  Nlles.  11  Ohio  St.  48,  78  Am.  Dec 
290;  Fitch  v.  Archibald,  29  N.  J.  Law,  160; 
Murchie  v.  ComeU,  155  Mass.  60,  29  N.  E. 
207,  14  L.  R.  A.  492,  31  Am.  St  Bep.  C26; 
Tiffany  on  Sales,  p.  260. 

[3]  Defendant  therefore,  bad  the  right  to 
return  the  goods  it  they  were  unsalable  and 
worthless. 

[4]  But  It  appears  that  the  plaintiff  re- 
ceived and  kept  that  part  of  the  goods  re- 
shipped  to  him  by  the  defendant  There  was 
ample  evidence  of  this  fact  (86  Cyc  pp.  193 
and  321)  which  the  court  ftlrly  submitted  to 
the  Jury,  and  they  have  found  with  the  de- 
fendant Surely  It  is  not  Just  that  plaintiff 
should  retain  the  goods  and  recover  their 


•For  otiwr  osms  M*  wme  tople  ftnd  section  NUMBER  Ui  Dec.  Dls.  *  Am.  Dig.  Key-No.  ^{^fj^J^^^t^ 
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ralue  from  the  defendant  If  be  had  f- 
rosed  to  rec^ve  the  gooda  or  had  lebtmed 
them  after  dlacorerlng  what  they  woe,  a 
dUf er^  case  ml^ht  be  preamted,  upon  wUdi, 
though,  we  es^reaa  no  opinion. 

[S]  We  do  not  think  there  was  a  atdBdant 
tender  of  the  9&4S  to  stop  interest  and  ooate. 
To  have  this  effect,  the  tender  moat  be  kept 
good  by  bdng  always  ready  to  pay  and  by 
Iffodndng  the  money  and  paying  it  into 
eonrt  BlaseU  T.  Heyvard,  96  U.  8.  680^  24 
Lb  Bd.  678.  In  a  recent  case  Jostloe  Alien, 
referring  to  this  plea  of  tender  and  its  snffi- 
dency,  says:  "The  plea  of  tenda  la  defectlTe 
In  that,  in.  addition  to  alibiing  that  he 
tendered  the  amount  due,  the  defendant  falls 
to  allege  that  he  has  at  all  times  since  the 
tender  been  ready,  able,  and  willing  to  pay, 
and  in  falling  to  accompany 'the  plea  by  pay- 
ment of  the  money  into  court ;  and  the  evl' 
deuce  in  support  of  the  plea  Is  equally  defec- 
tive." Lee  V.  Manley,  164  N.  C.  247,  70  S.  B. 
386.  And  again,  quoting  with  approval  Dixon 
V.  Clark,  57  E.  0.  I*  376:  "The  principle  of 
the  plea  of  tender,  in  our  apprehension,  la 
that  the  defendant  has  been  always  ready 
(toujonrs  prist)  to  perform  entirely  the  con- 
tract on  which  the  action  is  founded,  and 
that  he  did  perform  it,  as  far  as  he  was  able, 
by  tendering  the  requisite  money;  the  plain- 
tiff blmself  precluding  a  complete  perform- 
ance by  refusing  to  receive  !t  And  as,  in 
ordinary  cases,  the  debt  is  not  discharged 
by  such  tender  and  refusal,  the  plea  must 
not  only  go  on  to  allege  that  the  d^endant 
is  still  ready  (encore  prist)  but  must  be  ac- 
companied by  a  profert  In  curiam  of  the 
money  tendered"— citing,  also,  Bank  v.  David- 
son, 70  N.  O.  122,  In  Soper  v.  Jones,  B8  Md. 
503,  it  was  held  that  "a  plea  of  tender,  not 
accompanied  by  profert  In  curiam,  is  bad." 
The  same  was  said  In  De  Bnihl  v.  Hood, 
156  N.  C.  62.  72  S.  E.  83.  This  plea  of  tender 
applies  peculiarly  to  actions  of  debt  and  as- 
sumpsit; the  present  action  being  assignable 
to  the  latter  class,  if  we  were  proceeding 
under  the  former  system  of  pleading.  The 
tender  does  not  pay  or  satisfy  the  demand. 

In  fihls  view  It  may  be  well  to  reproduce 
what  this  court  said  (by  Rodman,  J.)  In  Bank 
V.  DavldSfm.  70  N.  C.  118:  "We  have  recently 
said  In  several  cases  that  contracts  such  as 
that  now  before  us  have  been  always  regard- 
ed by  the  Legislature  and  by  this  court  as 
contracts  to  pay  money  and  not  as  contracts  to 
deliver  specific  articles  (Wooten  v.  Sherrard, 
68  N.  C.  S34).  and  that  consequently  the  effect 
of  a  tender  refused  Is  not  to  discharge  the 
d^t  but  merely  to  stop  the  interest  That 
this  is  the  law  of  contracts  to  pay  money  or- 
dinarily is  settled.  It  is  so  laid  down  in  all 
the  text-books  and  must  follow  from  the  rale 
that  a  idea -of  tender  most  aver  that  the  de- 
fendant has  always  been  ready  and  willing 
to  juy  and  must  be  accompanied  by  a  pay- 
ment of  the  money  into  conrt  for  the  use  of  the 
plaintiff.  An  omlsdon  to  pay  the  numey  into 


conrt  makes  Uie  plea  a  milHty,  and  plalntur 
may  sign  Judgment  Bray  ▼.  Booth,  1 
Barnes,  131 ;  KeUier  t.  Shelton,  1  Stra.  638." 

Ttie  role  la  tlras  stated  In  88  €^  192, 160; 
170:  *K)rdinarll7  a  tender  of  mon^  Ones  not 
operate  as  a  satlafaction  of  the  debt  and  is 
no  bar  to  an  actifm  thereon;  tiie  effiecC,  when 
the  tender  is  maintained,  being  to  dlschaiga 
the  debtor  from  a  UaUUty  for  interest  sabee- 
qnent  to  thB  tender  or  damages  that  wonld  ac- 
crue  by  reason  of  noxq>ertonnance  and  costs 
afterwards  Incurred.  •  •  •  Ifthedebtw 
duty  la  disduu^ed  tv  tendor,  or  the  toider 
iB  relied  npon  as  a  dtfbise  to  a  foreeloBiire 
of  a  Uen  or  the  enforcement  of  some  collater- 
al right,  it  la  sufficient,  without  more,  to 
plead  the  teanAer  and.  refusal,  and  in  pleading  a 
tendw  of  (battels  it  is  not  necessary  to  plead 
a  continuing  readiness  to  pay.  But,  where 
the  debt  or  duty  remains  after  a  tender  and 
refusal,  it  la  not  enough  for  the  party  who 
pleads  a  tender,  in  an  action  to  recover  the 
debt,  or  damages  for  a  failure  to  perform  the 
duty,  to  plead  the  tender  and  refusal  alone, 
but  he  must  plead  that  ever  since  the  tender 
he  has  at  all  times  been  and  still  Is  ready  to 
pay  the  money  or  perform  the  du^;  and, 
where  it  is  necessary  to  keep  the  tender  good, 
the  rule  in  equity  in  reference  to  pleadln; 
continued  readiness  to  pay  la  no  less  strict 
than  at  law.  Where  the  debt  or  duty  is  not 
discharged  by  a  tender  and  refusal,  or  the 
tender  is  made  the  ground  of  the  cause  of 
action  or  defense, .  the  tenderer  must  plead 
in  addition  to  a  continuing  readiness  a  prof- 
ert in  curiam;  that  is,  that  the  mon^  has 
already  been  brought  into  court  or  is  now 
brought  into  court  ready  to  be  paid." 

In  our  case  it  was  not  averred,  nor  does  it 
appear,  that  defendant  was  ready  with  tbe 
money  at  the  time  of  the  alleged  tender  or 
that  he  kept  himself  in  readiness  to  pay  or 
actually  paid  it  Into  court  The  mere  offering 
of  the  check  was  not  sufficient;  nothing  else 
appearing.  Te  Poel  v.  Shutt,  67  Neb.  5^ 
78  N.  W.  288;  In  Matter  of  Gollyer,  124  App. 
Dir.  16,  108  N.  Y.  Supp.  600;  Poagne  v. 
Oreealee,  63  Va.  (22  Orat)  724 ;  Larsen  v. 
Breene.  12  Colo.  480,  21  Pac.  498;  38  dc 
146.  It  was  said  in  Matta  of  Collyer.  supn: 
"His  right  to  money  was  not  affected  by  tte 
tact  that  this  chedc  was  once  tendered  hi 
open  court  with  a  consent  to  an  adjoura- 
ment  until  it  should  be  honored  and  that  be 
refused  it  The  cbec^  was  not  legal  tender. 
It  was  but  a  direction  to  a  bank  to  pay  tlie 
payee ;  the  money  represented  did  not  there- 
by become  the  pnqterty  of  tbe  payee,  nor  vss 
it  put  beyond  the  control  of  the_  maker  of  6io 
ched^  nor  did  the  check  before  presentation 
work  an  asslgnmrait  of  the  moneys  ther^y 
ordved  to  be  paid**— citing  O'Connor  v.  Ue* 
chanlCa  Bank,  124  K  Y.  824,  26  N.  R  S16. 
The  bank  <m  which  the  check  was  drawn  was 
in  a  different  state  from  that  of  the  creditor's 
residence.  The  case  of  Smltii  v.  B.  A  L. 
Assc  119  N.  a  2S7.  26  ^^,^Iiff^^  « 
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different  qaestion  and  la  not  like  thla  case 
in  ItB  facts.  Nor  Is  Parker  t.  Beaaley,  110 
K.  C.  1,  21  S.  B.  955,  33  U  B.  A.  231.  In 
which  tbe  qaestion  was  whether  the  lien  of 
a  mortgage  was  released  by  a  tender.  There 
seems  to  be  a  distinction  between  a  tender 
for  a  simple,  nnsecured  debt  and  one  made 
when  the  debt  Is  secured  by  indorsement  or 
a  lien;  It  being  declared  by  some  coarta,  con- 
trary to  what  was  held  In  Parker  t.  Beasley. 
anpra,  that  a  proper  tender  discharged  the 
lien.  But  that  question  is  not  now  before  us. 
Nor  is  the  prlndide  which  Is  sometimes  ap- 
plied  by  courts  of  eqntty  applicable  to  this 
case.  In  Bateman  r.  Hopkins,  1S7  N.  C  470, 
73  S.  B.  1S8,  Ana  Cas.  1913C.  042  (where  the 
facta  were  peculiar),  will  be  found  a  dlscns- 
Blon  of  the  law  in  regard  to  this  difference. 
We  there  said:  In  general  the  rules  of  equity 
oiHicemlng  the  necessity  of  an  actual  tender 
are  not  so  stringent  as  those  which  prevail 
at  law,  as  the  decree  can  be  so  framed  as  to 
protect  the  partly,  and  more  exact  Jnstlce 
can  be  attained  than  under  the  technical 
niles  of  the  law  which  are  of  greater  unl- 
TeraaUty.  may  be  cases,  even  at  law, 

or  rather  governed  by  strict  1^1  principles, 
where  Qie  tender  need  not  be  renewed  or  kept 
good,  as,  for  illustration,  In  Blalock  v.  Clark, 
138  N.  a  SOe,  45  S.  E.  642,  Id.,  137  N.  C.  140, 
49  S.  E.  88,  Hughes  v.  Knott,  138  N.  0.  105, 
60  S.  B.  586,  3  Ann.  Gas.  903,  it  being  useless 
to  do  ao,  but  thte  rule  depends  for  Its  appll- 
cation  upon  the  exceptional  facts  of  that  class 
of  cases,  which  may,  though,  embrace  quite 
a  variety  of  transactions. 

[I]  Revlsal,  i  860,  does  not  apply,  as  there 
was  no  offer  of  Judgment,  which  must  be  in 
writing  and  signed  by  the  party  making  It 
The  other  exceptions  are  untenable. 

The  Judgment  will  be  modified  so  as  to  con- 
form with  Oils  opinion  in  respect  to  thie  In- 
Bufflclency  of  the  tender,  and  In  other  respects 
Is  affirmed.  Costs  divided  bera 

Modified. 

(168  N.  C.  264) 

W.  J.  DOWNING  LUMBER  CO.  v.  RILBT 
et  aL 

(Supreme  Court  of  North  Carolina.    Oct  15, 
1913.) 

VOQB  ANO  LOQGXNG  (|  3*)  —  GORVETAITOI  OT 
TncBBB  BiOHTS— Mebobb  or  TiTU. 

^e  owner  of  timber  land,  in  1899,  convey- 
ed to  A.  the  timber  thereon  above  12  Indies  in 
diameter  with  10  years'  time  Is  which  to  cot  it 
Thereafter  the  owner  conveyed  the  land  to  D., 
who  in  1005  conveyed  all  the  timber  thereon 
above  10  Inches  in  diameter  to  the  plaintiff, 
giving  him  8  years  io  which  to  cut  It  D.  later 
conveyed  the  land  to  C,  excepting  from  the 
conveyance  the  timber  rights  conveyed  to  plain- 
tiff. A.  conveyed  Its  timber  rights  to  the  de- 
fendants, who  snbseQuently  acquired  the  title 
to  the  land  from  0.  Beld,  that  siace  the  deed 
to  the  land  under  which  defendants  claimed  ex- 
cepted the  timber  rights  conveyed  to  plaintiff, 
defendants'  nght  to  cut  timber,  acqoired 
through  A.,  did  not  merge  with  the  title,  and 
after  the  10  years  which  defendant  had  in 


whidi  to  cut  the  plaintiff  remained  the  owner 
of  the  timber  described  in  D.'s  ctmv^ance  to  It 
[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Gent  Dig.  H  6-12;  Dea  Dig.  f  &•] 

Appeal  from  Superior  Court,  Onslow  Oooa* 
l7:  Justice,  Judge. 

Action  by  the  W.  J.  Downing  Lnmber  Com- 
pany against  John  T.  Blley  and  others,  to 
settle  title  to  timber.  Judgment  for  plalntltt, 
and  «***>ftidwiit»  appeal.  Affirmed. 

Dufly  &  Koonce  and  Herbert  McClammy, 
an  of  Jat^sonvlUe^  for  aiipdlauts.  J.  O. 
Carr,  ot  Wilmington,  and  EVank  Thompson, 
of  JacksraviU^  for  appellee. 

BBOWN,  J.  The  land  originally  belonged 
to  one  G.  B.  Simmons,  who  sold  the  timber 
thereon,  down  to  12  Inches  in  diameter,  to 
the  Angola  Lumber  Company,  by  deed  dated 
the  28d  day  of  September,  1899,  and  gave  the 
company  10  years  within  which  to  cut  it 
This  timber  was  conveyed  through  mesne 
conveyances  to  defendants.  The  time  for 
catting  It  expired  September  28,  1909.  On 
December  U,  1899,  Simmons  conveyed  the 
land  upon  whl<±  the  timber  grew  to  B.  W, 
Dixon.  On  the  14tb  day  ot  December.  1905, 
E.  W.  Dixon  and  wife  conveyed  all  of  the 
timber  down  to  10  inches  In  diameter,  situ- 
ated upon  said  land,  to  the  plaintiff,  and 
gave  it  eight  years  within  which  to  cut 
On  March  22,  1907.  Dixon  conveyed  Bald 
lands  upon  which  the  timber  was  thea  stand- 
ing and  uncut  to  Sanders  &  Costln,  who 
conveyed  to  defendants  on  February  5,  1907. 
After  describing  ^le  two  tracts  of  land  con- 
veyed therein,  the  deed  from  Dixon  to  Cos- 
tin  contains  this  exception:  "Provided  Qiat 
the  timber  on  said  lands  is  hereby  excepted 
above  ten  inches  at  the  base,  also  one  acre 
excepted  for  borlal  purposes  near  the  Mill 
Gre^  Crossing,  where  the  graveyard  is. 
The  exemption  of  the  timber  mentioned  in 
this  deed  is  only  for  the  time  that  the  tlm- 
bermen  hold  option  for  them  to  be  good  to 
the  parties  of  the  second  part  motioned  in 
tlie  deed." 

It  is  contended  that  when  defendant  ac- 
quired title  to  the  land  upon  which  the  Ango- 
la timber  grew  (the  time  within  which  it 
must  be  cut  not  having  then  expired),  there 
was  a  merger  of  the  two  Interests.  This 
would  be  generally  tme.  Rountree  v.  Cohn 
Bock  Co..  168  N.  C.  153.  73  S.  E.  796;  Lum- 
ber Co.  V.  Brown,  160  N.  O.  281,  75  S.  E. 
714.  But  the  deed  from  Dixon  to  Sanders 
&  Costln  excepted  the  timber  theretofore  con- 
veyed from  its  operation.  Consequently 
there  could  be  no  merger,  for  the  ownership 
of  the  timber  and  the  land  did  not  unite  in 
one  person.  Dixon  had  thereby  conveyed  all 
the  tlmt)er  on  same  land  down  to  10  Inches 
to  plaintiffs.  This,  of  course,  was  subject 
to  the  prior  right  of  the  Angola  deed.  This 
Angola  timber  was  not  cut  when  the  10 
years  expired,  September  23,  1909.  Inasmuch 
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aa  by  reaaon  of  the  excepUon  In  ttie  OobUd 
deed,  tibe  defendant  acquired  no  fiarther  title, 
or  right  to  the  Angola  timber,  than  he  al- 
ready poaaessed,  when  the  10  years  expired 
defendant's  right  to  cat  the  timber  expired 
with  It  Ab  plaintUCs'  timber  deed  from 
Dixon  conTeys  "all  the  pine,  oak  and  poplar 
timber  of  and  above  the  size  of  ten  Inches 
at  the  base  when  cut,"  and  as  the  eight 
year^  time  limit  in  that  deed  did  not  expire 
nntU  December  14,  1913,  the  plaintUfa  be- 
came the  owner  of  all  of  sntih  timber  grow- 
ing on  the  land  after  Septonber  23,  1009, 
and  hare  the  rlg^t  to  cat  and  remove  the 
same  ap  to  Dec^ber  14,  1913.  If  the  de- 
fendants cat  and  removed  any  of  such  timber 
after  September  23,  1909,  they  are  liable  to 
plaintiff  for  Its  value. 
Affirmed. 

(163  N.  C.  27B) 

BLACKSTAD  MERCANTILE  CO.  T.  PARK- 
ER &  GLOVER. 
(Supreme  Court  of  North  Carolina.    Oct.  15, 

i9ia) 

Evidence  (|  431*)— Pabol  Evidskob— Nxqa- 

TIVINO  Delivebt. 

In  an  action  upon  a  written  contract  for 
goods,  oral  evidence  is  admissible  to  prove  that 
the  contract  was  left  with  the  salesman  on  con- 
dition that  be  should  not  send  it  in  until  he  had 
further  instructionB  from  the  buyer,  since  such 
evidence  doea  not  contradict  the  written  asree- 
ment  but  shows  that  it  was  never  delivered  and 
therefore  did  not  become  effective. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {S  1975-1980;  Dec.  Dig.  8  431.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty ;  Carter,  Judge. 

Action  by  the  Blackatad  Mercantile  Com- 
pany against  Parker  &  Glover.  Judgment 
tor  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Plaintiff  declared  on  a  written  contract  for 
purchase  of  a  lot  of  cheap  Jewelry  to  tbe 
amount  of  f  198 ;  the  order  containing  a  stip- 
ulation as  follows:  "Date,  July  14,  1911. 
Bla(^stad  Mlercantlle  Company,  St  Lonls, 
Ua — Gentlemen:  On  your  approval  of  the 
terms  and  conditions  of  the  above  order, 
please  deliver  to  us,  at  your  earliest  con- 
venience, f.  o.  b.  factory  or  distributing  point; 
the  goods  above  listed  on  the  above  terms. 
We  agree  that  no  statement  made  by  our- 
selves  or  the.  salesman  will  be  a  part  of  this 
agreement,  unless  written  In  the  original 
order  received  and  accepted  by  you.  [Sign- 
ed] J.  B.  Legters,  Salesman.  [Signed]  Par- 
ker &  Glover,  Customer.  Postofflce,  Wendell, 
N.  C." 

Defendants  denied  llaMllty,  claiming  that 
they  had  not  made  any  such  contract  On 
the  Issue  thus  raised,  plaintiff  presented  tiie 
written  order  and'  proved  it  bad  shipped 
goods  to  defendants  from  St  Louis,  Mo., 
July  18,  1911,  as  speciSed  In  contract,  and 
on  arrival  at  destination  at  Wendell,  N.  C, 
defendants  declined  to  receive  same  and  had 


never  takea  them  from  express  and  railroad 
offices. 

The  d^ndant  Pai^er  was  allowed  to  testl- 
tj,  over  plaintiff's  objection,  that  tlie  trans- 
action had  taken  place  with  a  salesman  ctf 
plaintiff,  and  that  when  the  order  was  pre- 
pared, be  handed  it  to  the  salesman  with  tbe 
express  nnderstandlng  and  agreement  that 
it  was  not  to  i>e  sent  in  to  plaintiffs  until 
the  defendants  gave  further  order  to  that 
effect,  and  that  the  salesman,  In  violation  of 
this  understanding,  sent  the  order  off  imme- 
diately ;  some  of  the  goods  coming  by  freight 
and  aome  by  express.  As  soon  as  defendant 
heard  that  goods  were  shipped,  he  notified 
plaintiffs  that  tiie  order  had  been  sent  in 
contrary  to  the  agreement  and  that  the  de- 
fendants had  already  written  the  salesman 
not  to  have  the  goods  shipped,  and  further 
saying  they  were  overstocked  and  could  not 
handle  them  at  that  time.  This  letter  was 
also  in  evldencew 

The  court,  among  other  things,  dialed 
the  jury,  in  effect  that,  in  order  to  consti- 
tute a  contract,  delivery  was  necessary,  and 
if  they  found  from  the  evidence  that  the 
paper  writing  as  signed  by  defendants  was 
left  in  possession  of  the  salesman,  with  the 
understanding  that  he  should  hold  the  same 
until  be  heard  further  from  the  defendants 
and  seat  it  to  plaintiffs  in  violation  of  such 
agreement  there  would  have  been  no  deliv- 
ery and  plaintiffs  would  not  be  entitled  to  re- 
cover. @)  That  a  production  of  the  paper  in 
evidence  and  proof  of  shipment  of  goods  as 
therdn  directed,  the  burden  was  then  on  de- 
fendants to  negative  the  fact  of  delivety,  etc 
etc.  Verdict  for  defendants.  Judgment  >nd 
plaintiffs  excepted  and  appealed. 

N.  Y.  Gulley  &  Son,  of  Wake  Forest  for 
appellant  Peele  &  Maynard,  of  Raleigh,  for 
appellee. 

HOKE,  J.  The  rec^tion  of  the  evidence 
of  the  defendant  Parker  and  tbe  charge  of 
the  court  in  reference  thereto  are  in  accord 
with  several  recent  decialonB  of  the  court 
on  the  subject  Garrison  v.  Machine  Co., 
159  N.  a  286,  74  S.  E.  821 ;  Bowser  ft  Co.  v. 
Tarry,  156  N.  O.  35,  72  S.  B.  74;  Pratt  v. 
ChaffliQ,  136  N.  O.  350,  48  S:  E.  768.  In  Bow- 
ser's Case,  supra,  the  court  after  approving 
tbe  general  rule  that  oral  evidence  will  not 
be  received  to  contradict  or  vary  a  written 
contract  made  statement  of  the  present  posi- 
tion as  follows:  "Willie  this  position  is  un- 
questioned. It  is  also  fully  understood  that, 
although  a  written  instrument  purporting 
to  be  a  deflnlte  contract  has  been  signed  and 
delivered.  It  may  be  shown  by  parol  evidence 
that  such  delivery  was  on  condition  that 
the  same  was  not  to  be  operative  as  a  con- 
tract until  the  happening  of  some  contingent 
event  and  this  on  the  idea,  not  that  a  writ- 
ten contract  could  be  contradicted  or  varied 
by  parol,  but  that  until  the  specified  event 
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occurred  the  Instrument  did  not  become  a 
binding  agreement  between  tSie  parties.  It 
never  In  fact  became  tbelr  contract  Tbe 
principle  has  been  applied  with  us  In  several 
well-considered  decisions,  as  in  Pratt  t. 
Chaffln,  136  N.  O.  350  [48  S.  B.  768],  Kelly 
T.  OUrer,  113  N.  O.  412  [18  S.  B.  608],  Pen- 
nlman  t.  Alexander.  Ill  N.  C  427  [16  3.  B. 
408],  and  is  now  very  generally  recognized 
(Ware  t.  Allen,  128  U.  S.  690  [9  Sup.  Ct  174, 
32  L.  Ed.  663];  Wilson  t.  Powers,  131  Mass. 
539;  Bym  t.  Camblll,  88  B.  a  L.  370;  Clark 
on  Contracts,  p.  391;  Lawson  on  Contracts 
[Amer.  Bd.]  p.  818),  and,  except  in  deeds  con- 
veying real  estate,  obtains,  though  the  In- 
Btrnment  la  under  seal  and  delivery  has  been 
made  to  the  other  party  (Blewltt  v.  Boo  rum, 
142  N.  Y.  857  [37  N.  B.  119,  40  Am.  St  Rep. 
600])."  The  cases  chiefly  relied  upon  by 
plaintiff,  to  wit  Machine  Co.  v.  McClamrock, 
152  N.  a  406,  07  8.  B.  991.  and  Medicine  Co. 
T.  Mizell,  148  N.  C.  885,  62  S.  B.  611.  are  not 
in  conflict  with  this  poialtlon.  Both  of  these 
cases  proceed  upon  the  theory  that  there  was 
an  existent  written  contract  betweoi  the  par- 
ties, and  the  Question  was  whether  Its  terms 
oonld  be  contradicted  or  mrled  by  parol 

In  the  present  case,  as  stated,  tbe  question 
was  wbetiier  there  waa  or  ever  had  been  any 
written  contract  between  plalntUte  and  dfr* 
fendants;  and  the  issue  having  been  detei^ 
mined  against  plaintiffs,  under  a  correct 
charge,  the  judgment  in  defendants'  fiivor 
mnat  be  affirmed. 

No  ezTor. 


(163  N.  C.  278) 

DAMBRON  et  al.  v.  ROWLAND 
LUMBER  CO. 

(Supreme  Court  of  North  Carolina.    Oct  IS, 
1913.) 

BsroBMATXon  of  Instbumbnts  (I  46*)— Pbo- 
CBDXHOB— BvinsNcn— SnmciENOT. 

In  an  action  where  It  was  sought  to  reform 
a  timber  deed  on  the  ground  of  mistake,  evidence 
held  iaeufficient  to  show  any  mutual  mistake,  it 
appearing  that  the  plaintiff  read  a  part  of  tbe 
deed,  and  that  it  waa  prepared  by  his  counseL 
[Bd.  Note.— For  other  cases,  see  Reformation 
of  Instrumrats,  Cwt  Dig.  U  167-198;  Dec 
Dig.  f  46.*] 

Appeal  from  Superior  Court  Sampson 
Oonnty;  Justice,  Judge. 

Action  by  L.  It.  Dameron  and  another 
against  tbe  Rowland  Lumber  Company. 
From'  a  Judgment  of  nonsuit,  plaintiffs  ap- 
peal Affirmed. 

See,  also,  77  S.  B.  694. 

This  Is  an  action  to  restrain  the  cutting 
of  timber  and  to  reform  a  deed  and  to  re- 
cover damages.  On  June  23,  1892,  the  plain- 
tiffs executed  a  deed,  in  consideration  of 
$150,  to  H.  L  Pope,  trustee,  conveying  the 
timber  In  controversy,  with  the  right  to  enter 
and  cot  and  remove  tbe  same  within  16 
years,  and  the  defendant  Is  the  owner,  by 
imrchaKe,  of  the  property  rights  and  ease- 


ments in  said  deed.  On  December  21,  1906, 
the  plaintiffs  executed  a  deed  to  tbe  defend- 
ant, In  consideration  of  $500,  extending  tbe 
time  for  catting  and  removing  the  Umber  In 
tbe  deed  to  Pope,  trastee,  three  yeara  Tlils 
extension  deed  was  prepared,  by  one  ol  the 
attorneys  fbr  the  plaintiffs,  and  It  has  the 
following  recital:  "Wbereas,  L.  L.  Dam- 
eron and  wife,  SaUle  Dameron,  have  hereto- 
fore conr^ed  to  Hugh  L.  Pope,  trustee  Cer- 
tain timber  trees  and  privileges  on  the  lands 
herdnafter  described,  by  deed  recorded  in 
Book  80,  at  page  447,  of  the  regtstsr^s  oflBce 
of  Sampson  conn^,  whidi  deed  is  about  to 
expire  limitation  therein  named;  and  where- 
as said  trustee  has  conveyed  said  timber  and 
easements  to  the  Rowland  Lumber  Company, 
and  said  company  is  desirous  of  securing  au 
extension  of  time  within  which  to  exercise 
the  priTlleges  and  rights  conveyed  in  said 
deed."  The  plaintiff  allege  In  th^  com- 
plaint that  tbB  execution  of  the  deed  to  Pope, 
trustee,  and  of  the  extension  deed  was  pro- 
cured by  fraud,  or  was  the  result  ot  a  mutnal 
mistake^  and  Hiat  both  covered  more  Jand 
and  timber  than  was  Intended  to  be  omvey- 
ed,  but  on  the  trial  they  stated  In  open  court 
that  they  would  go  to  the  Jury  upon  the 
question  of  mutual  mistake  In  reference  to 
the  drawing  of  the  extension  deed  referred 
to  In  the  complaint  and  that  they  would  not 
Insist  that  the  defendant  had  actual  notice  of 
any  fraud  or  mistake  in  connection  with  the 
original  deed  to  H.  L.  Pope,  trustee.  The 
plaintiffs  offered  evidence  tending  to  prove 
that  tbe  deed  to  Pope  was  not  drawn  ac- 
cording to  the  contract  of  sale,  and  that  It 
included  more  land  and  timber  than  was  In- 
tended to  be  conveyed,  and  one  of  the  plain- 
tiffs testified,  among  other  things,  as  follows: 
"In  October,  1906,  I  signed  an  option  to  the 
defendant  for  an  extension  of  three  years 
on  the  Pope  deed,  and  I  was  paid  $1  option 
money  at  that  time;  the  agreed  price  for 
the  extension  being  $500.  This  trade  wab 
closed  by  Mr.  Tumbull;  Joe  Faison  was  out 
in  bis  buggy.  Mr.  Tumbull  at  that  time 
may  have  had  tbe  original  deed  made  to 
Pope;  I  don't  recollect  He  came  back  on 
December  21,  1906,  and  took  up  the  option, 
and  I  and  my  wife  executed  the  extension 
deed.  I  think  one  of  my  attorneys  wrote 
tbe  extemdon  deed.  I  reckon  I  read  a  little 
of  tbe  extension  deed.  He  may  have  handed 
it  to  me  to  read.  On  his  paying  me  the  $500 
that  day  I  Just  simply  extended  the  time 
for  three  years  on  the  timber  )n  the  original 
deed.  In  February  1909  Joe  Faison  came  and 
asked  me  to  show  him  the  timber  I  had  sold. 
I  went  and  showed  him,  and  he  blazed  a  line 
across  my  land,  cutting  off  what  I  claimed 
to  be  about  75  acrea  There  was  no  chopped 
or  blazed  line  prior  to  that  time.  Tbe  tim- 
ber blazed  Is  shown  on  the  map.  Faison 
blazed  according  to  my  directions.  This  wai» 
three  years  after  the  execution  of  the  ex- 
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tension  deed  Falson  nerer  had  either  the 
original  or  extension  deed  at  the  time  blazes 
were  made  under  my  direction.  Hy  wlfb  and 
I  can  both  read  and  vrlte  X  did  not  mean 
to  swear  In  my  complaint  that  at  the  time 
of  the  execution  of  the  extension  deed  that 
the  boundary  of  the  76  acres  was  well  de- 
fined, and  that  the  trees  along  said  line  were 
blazed.  There  are  about  90  acres  of  cleared 
land  In  my  tract"  At  the  condnslon  of  the 
evidence  Ms  honor  entered  Judgment  of  non- 
salt  on  motion  of  the  defendant,  and  the 
plaintiff  excepted  and  appealed. 

H.  A.  Grady  and  Fowler  &  Crumpler,  all 
of  Clinton,  for  appellants.  A.  McL.  Graham 
and  Geo.  B.  Butler,  both  of  Clinton,  tor  ap- 
pellee. 

ALLEN,  J.  (after  stating  the  facts  as 
above).  When  this  case  was  here  on  a  for- 
mer appeal  (Dameron  v.  Lumber  Co.,  161  N. 
C.  49S,  77  S.  R  694),  the  court  ordered  a 
new  trial,  and  said:  "As  this  case  is  to  be 
tried  again,  we  will  repeat,  what  has  been 
often  decided,  that  a  deed  cannot  be  cor- 
rected or  reformed  because  of  the  mistake  of 
one  of  the  parties  to  It,  but  only  when  the 
mistake  Is  mutaal,  that  is,  the  mistake  of 
both  parties,  or  else  upon  the  mistake  of  one 
party  brought  about  by  the  fraud  of  the 
other" — and  on  the  new  trial  the  plaintiffs 
abandoned  all  allegations  of  fraud,  aud  re- 
lied solely  on  the  allegation  of  mutual  mis- 
take In  the  execution  of  the  extoislon  deed. 
We  And  no  evidence  of  a  mistake  on  the  part 
of  the  defendant,  and  It  Is  doubtful  tf  there 
Is  any  evidence  of  mistake  on  the  part  of  Qie 
plaintiffs  Justifying  the  intervention  of  a 
court  of  equity,  as  one  of  them,  and  the  only 
one  who  was  a  witness,  testified  that  he  could 
read  and  write ;  that  the  deed  was  prepared 
by  his  attorney;  that  he  r^d  a  part  of  It; 
and  that  "on  his  (defendant)  paying  me  the 
$500  that  day.  I  Just  simply  extended  the 
time  for  three  yeara  on  the  Mmber  i»  the 
original  deed." 

We  are  therefore  of  opinion  that  his  honor 
properly  entered  Judgment  of  nonsuit,  as 
there  Is  no  evldrace  of  mutual  mistake. 

Affirmed. 

(L63  N.  C.  267) 

PATE  V.  BLADBa 

(Bnpmiu  Court  of  North  Carolina.    Oct.  15, 
1913.) 

1.  Fraud  (|  11*)— Dicinv-FAm  ABSBBnona 

As  TO  Valui. 

While  expresaions  of  commendation  or  opin- 
ion or  extravagant  atatemeats  as  to  value  or 
prospects,  etc.,  tboiigb  uatrue.  are  not  generally 
actionable,  yet,  when  a  party  to  a  bargain 
knowingly  makes  false  assertions  as  to  the  val- 
ue of  the  property  as  an  inducement  to  the  trade, 
and  these  are  accepted  and  reSBonably  relied  on 
as  such,  they  constitute  an  actionable  wrong, 
justifying  a  recovery  of  pecuniary  damages. 

[Ed,  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §§  12,  13;  Dec.  Dig.  S  11.*] 


2.  Fbaxtd   a  18*)— DicsiT— STATEionrra  of 
Fact. 

One  who  intentionally  asserts  a  tact  to  be 
true  of  his  own  knowledge,  when  be  does  not 
know  whether  It  ts  true  or  mse,  is  as  colpable, 
in  case  another  Is  thereby  misled  or  injured,  as 
one  who  makes  an  assertion  which  be  knows  ta 
be  untrue, 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  IS  a-6;  Dee.  Dig.  |  IS.*] 

3.  Appeal  avd  Bbbob  (i  ^7*)— Nokbuh^Rs- 

TIEW. 

On  appeal  from  a  Judgment  of  nonsuit,  the 
court  must  accept  as  true  the  facts  whldi  make 
for  plaintiff's  recovery,  and.  construe  them  in  tha 
light  most  favorable  to  him. 

[Ed.  Note.— For  other  cases,  see  J^peal  and 
Error.  Cuit  Dig.  «  291^  29l7,  87%  3758. 
4024;  Dec.  Dig.  1 987.*] 

4.  FBAun  d  68*)— Qali  or  Laitd— Vaz.u>^ 
Falsi  RxpRBSENTATioirs— Aonoir  tok  Dam- 

AOE8. 

While  plaintiff,  an  enlisted  soldier  under 
21  years  of  age,  was  at  his  post  awaiting  trans- 
portation to  the  Philippines^  defendant  ap- 
proached him,  deriring  to  puraiase  a  tract  of 
land  which  he  owned  and  supposed  to  contain 
between  100  and  150  acres,  and  induced  plaintiff 
to  sell  same  to  him  for  $1,000,  representmg  that 
the  land  was  of  very  little  value,  that  such 
amount  was  a  very  favorable  price,  and  that  de- 
fendant knew  the  land  thoroughly.  PlaintiS, 
relying  on  such  representations,  made  the  con- 
veyance in  1S99.  In  1905,  after  his  return  to  the 
United  States,  defendant  ascertaining  that 
plaintiff  wag  under  age  when  he  executed  the 
deed,  requested  a  new  one,  and  offwed  plaintiff 
$200  therefor.  This  plaintiff  executed,  be- 
ing entirely  ignorant  of  the  quantity  of  land 
or  its  value.  In  1911  for  the  first  time  he  as- 
certained that  the  tract  contained  between  1,000 
and  2,000  acres,  "nearer  two  than  one,"  aod 
was  worth  from  $11,000  to  $11000.  HeU  that, 
ranee  the  original  deceit  was  existent  when  both 
deeds  were  executed,  and  the  procuring  of  the 
second  was  the  natural  result  of  the  fraud  in- 
ducing the  first,  the  facta  were  sufflcient  to  war- 
rant a  recovery  for  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  SS  55-59;  Dec.  Dig.  S  68.*] 

Appeal  from  Superior  Court,  Craven  Coun- 
ty; Allen,  Judge. 

Action  by  W.  B.  Pate  against  Chas.  0. 
Blades  to  recover  damages  for  fraud  and  de- 
celt  in  the  purchase  of  land.  From  a  judg- 
ment of  nonsuit,  plaintiff  appeals.  Reversed. 

There  was  evidence  on  part  of  plaintiff 
tendiiv  to  show  that  in  April,  1899,  plain- 
tiff, then  under  21,  an  enlisted  soldier  in 
United  States  Army,  was  at  Ft  McHenrj, 
Baltimore,  Md.,  awaiting  transportation  to 
Philippine  Islands;  that  he  had  been  In  the 
army  since  1896.  While  at  Ft  McHenry. 
plaintiff  received  from  defendant,  by  mail 
fom  New  Bern,  N.  C,  a  proposition  for  an 
option  on  a  tract  of  land  in  Craven  coonty, 
N.  C,  abutting  on  Slocumb  creek  and  Nense 
river,  aboat  20  miles  below  New  Bern,  and 
which  plaintiff  supposed  to  be  abont  lOO 
acres,  some  of  the  land,  about  160  acres, 
having  been  previously  sold;  that  soon  after 
receipt  of  option  defendant  appeared  at  Kt 
McHenry,  and  after  much  persuasion  inductd 
plaintiff  to  sell  and  convey  to  him  the  land 
in  question  for  the  sum  of  $1,000.   The  con- 
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rerBatlon  and  tranaactton  by  which  the  trade 
was  brooght  about  was  given  at  great  length 
in  plalntUTs  testimony,  and  contalniiig, 
among  other  things,  evidence  to  the  effect 
that  defendant  estimated  the  tract  at  100  to 
160  acres,  and  represented  that  it  ma  of 
very  little  value,  that  $1,000  was  a  very 
ftivorable  price  for  It,  and.  In  this  connec- 
tion, i^aintlfC  farther  testified  as  follows: 
**At  the  tinie  I  sold  the  land  In  Baltimore  1 
thought  I  owned  about  100  acres.  I  did  not 
know  the  value  of  the  property  at  the  time 
I  executed  the  deed  in  Baltlmora  I  had  not 
seen  the  land  since  I  was  a  tdiild.  I  did 
not  know  the  extent  of  the  property  at  the 
time  I  executed  the  quitclaim  deed.  I  was 
relying  upon  Mr.  Blades  absolutely  at  the 
time  I  executed  the  deed  In  Baltimore.  He 
said  be  had  been  over  the  land,  and  looked 
over  it,  and  knew  it  thoroughly,  and  he 
vroold  not  take  advantage  of  me,  for  I  knew 
nothing  about  it,  and  he  was  offering  me  a 
very  good  price.  I  was  21  years  old  In  Sep- 
tember after  executing  the  deed  in  April, 
1880."  Plaintiff's  evidence  further  tended  to 
show  that  after  making  this  deed.  In  the  line 
of  duty,  he  went  to  the  Philippine  Islands, 
and  after  serving  out  his  time  in  January, 
1900,  he  returned  to  his  home  in  Craven 
county,  about  nine  or  ten  miles  above  New 
Bern,  married  in  1902,  and  has  since  resided 
in  that  same  n^ghborhood;  that  In  1906 
plalntU^  who  was  building  a  home,  was  at 
defendanfa  lumber  plant  in  New  Bern  tor 
the  purpose  of  procuring  lumber,  and  on  one 
occasion  defendant,  haTlng  ascertained  that 
plaintiff  was  under  21  when  he  executed  the 
former  deed,  broached  the  subject  and  of- 
fered plaintlfr  $200  to  execute  an  additional 
deed  for  the  property,  describing  same  as 
that  piece  of  land  lying  on  south  side  of 
Neose  river  between  Slocumb  and  Hancock 
creeks,  adjoining  lands  of  John  Plttman,  eta, 
etc.,  except  the  portion  formerly  sold,  con- 
tainlng  deacriptlon  further:  "It  is  the  pur- 
pose and  intent  of  this  party  of  the  first 
part  to  convey  hereby  all  the  lands  which  he 
now  owns  in  said  county  of  Craven  on  the 
south  aide  of  Neuse  river  and  between  Slo- 
cumb  -and  Hancock  creeks,"  etc  Plaintiff 
testified  farther  that  his  mother  had  died 
when  he  was  an  infant,  and  his  father,  hav- 
ing moved  to  Hancock  creek,  died  In  1885, 
when  plaintiff  was  about  seven  years  of  age, 
when  plaintiff  went  to  live  with  his  uncle 
in  the  upper  part  of  the  county,  and  had 
lived  there  since  except  when  In  the  army, 
as  stated;  that  plaintiff  was  entirely  Ig- 
'  norant  of  the  quantity  of  the  land  or  Its 
value,  or  that  the  facts  were  otherwise  than 
SB  represented  by  defendant,  both  when  he 
made  the  first  and  second  deeds,  not  having 
been  on  or  abont  it  since  he  was  seven  years 
of  age,  and  having  no  occasion  to  look  Into 
It  since ;  that  some  time  In  1911,  being  down 
In  that  locality  on  other  business,  and  hav- 
ing attention  aroused  by  some  very  fine  ttm- 
Iwr  land  he  was  passing  through,  he  made 
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Inquiry,  and  ascertained  it  was  a  part  of  the 
land  he  had  conveyed  to  defendant  Pur- 
suing such  inquiry,  he  ascertained  further 
that  the  tract  was  a  very  valuable  csm^  and 
contained  from  1,000  to  2,000  acres,  and  he 
therefore  ffliterad  present  suit.  There  was 
further  testimony  to  the  effect  that  this  tract 
conveyed  was  a  good  purchase  at  the  price 
of  $10,000,  and  that  the  timber  on  it  could 
have  been  sold  fbr  $11,000  or  $12,000  at  the 
time  of  the  first  conveyanca  There  were 
phases  of  plalntUTs  evidence  tending  to  show 
that  defendant  did  not  have  full  personal 
acquaintance  with  the  property,  and  that  no 
actionable  fraud  was  committed ;  but,  as  the 
cause  was  nonsuited,  the  testimony  which 
makes  in  plalntifl^s  favor  Is  more  particular- 
ly  referred  to,  that  being  the  aspect  In  whKA 
the  cause  must  now  be  considered.  At  the 
close  of  testimony,  on  motion,  there  was  an 
order  of  nonsuit,  and  plalntlflf  having  duly 
excepted,  appealed. 

W.  D.  Hclver  and  R  A.  Nnnn,  both  of 
New  Bern,  for  appellant  Guion  &  Oulon.  of 
New  Bern,  for  apiwllee. 

HOKB,  J.  (after  stating  the  facts  as 
above).'  It  was  formerly  held  in  this  state 
that  an  action  to  recover  damages  for  fraud 
and  deceit  would  not  lie  in  the  case  of  a  sale 
and  purdiase  of  land,  in  reference  to  the 
quantity  or  correct  placing  of  the  property ; 
the  position  b^ng  that  the  facts  were  very 
readily  ascertainable,  and  that  the  purdiaser 
should  have  Informed  himself  on  these  mat- 
ters by  a  survey.  The  principle  on  which 
these  decisions  were  made  to  rest  was  dis- 
approved in  case  of  positive  fraud  on  the 
part  of  the  vendor  or  purchaser  in  Walsh  v. 
Hall,  66  N.  a  233,  and  In  the  subsequent 
case  of  May  v.  Loomis,  140'N.  a  860,  62 
S.  E.  T28,  the  decisions  wherein  the  former 
doctrine  was  upheld,  and,  more  directly  rele- 
vant to  the  question,  Gredle  v.  Swindell,  03 
N.  G.  806,  and  LyUe  v.  Byrd,  48  N.  a  222, 
were  expressly  overruled;  this  case  of  May 
T.  Loomis  being  to  the  effect,  among  other 
positions,  that  the  action  lies  In  proper  in- 
stances both  in  sales  of  real  and  personal 
property.  A  succinct  reference  to  this 
change  in  the  attitude  of  the  court  on  this 
subject  and  oomB  of  the  cases  by  whidi  it 
was  announced,  appears  In  a  still  later  case 
of  Gray  v.  Jenkins,  161  N.  a  88,  6S  S.  E. 
645,  as  follows:  "Older  cases  have  gone  very 
far  in  upholding  defenses  resting  upon  this 
general  principle,  and,  as  pointed  out  in 
May  V.  Loomis,  140  N.  G.  357,  368  [62  S.  B. 
728],  some  of  them  have  been  since  disap- 
proved, and  are  no  longer  regarded  as  au- 
thoritative, and  the  more  recent  decisions  on 
the  facts  jffesented  here  are  to  the  effect 
that  the  mere  signing  or  acceptance  of  a 
deed  by  one  who  can  read  or  write  shall  not 
necessarily  conclude  as  to  its  execution  or 
Its  contents,  when  there  is  evidence  tend- 
ing to  show  posllive  ftraud,  and  that  the 
injured  party  was  deceived  and  thrown  off 
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his  guard  by  ftlBe  statements  deslgDedly 
made  at  the  time  and  reasonably  relied  upon 
by  him.  Some  of  these  decisions,  here  and 
elsewhere,  directly  hold  that  false  assurances 
and  statements  of  the  other  party  may  of 
themselves  be  sufficient  to  carry  the  Issue  to 
the  jury,  when  there  has  been  nothing  to 
arrest  attention  or  arouse  suspicion  concern- 
ing them.  Walsh  v.  HaU,  66  N.  0.  233 ;  HIU 
T.  Brower,  76  N.  0. 124 ;  May  v.  Loomls,  140 
N.  C.  350  [52  S.  B.  728] ;  Griffin  v.  Lumber 
Co.,  140  N.  C.  614  [53  S.  R  307,  6  L.  R.  A. 
(N.  S.)  463]."  In  Griffin  v.  Lumber  Ck>.,  140 
N.  C,  Just  Cited,  there  is  a  very  full  and 
learned  discussion  by  Associate  Justice  Con- 
nor of  many  of  the  Questlona  embraced  In 
the  present  Inquiry. 

[1,2]  Again,  it  has  been  held  that,  while 
"expressions  of  commendation  or  opinion  or 
extravagant  statements  as  to  value  or  pros- 
pects or  the  like,"  not  infrequently  used  by  a 
party  In  the  ordinary  eftort  to  puff  up  the 
value  and  quality  of  his  wares  in  a  trade, 
will  not  as  a  rule  be  considered  as  fraudu- 
lent In  law  (see  the  well-considered  case  of 
Gash  Register  Co.  v.  Townsend,  137  N.  C. 
662,  60  S.  E.  306,  70  L.  R.  A.  849),  yet,  when 
a  party  to  a  bargain  makes  false  assertions 
as  to  the  value  of  the  property,  and  the  same 
are  knowingly  made  as  an  inducement  to  the 
trade,  and  are  accepted,  reasonably  relied 
upon  as  such,  statements  of  this  kind  may 
constitute  an  actionable  wrong.  Justifying  re- 
covery in  case  of  pecuniary  damage.  And, 
In  reference  to  the  scienter,  it  has  been  held 
that,  under  some  drcumstances,  "one  who 
Intentionally  asserts  a  fact  to  be  true  of  his 
own  knowledge,  when  he  does  not  know 
whether  It  Is  true  or  false,  Is  as  culpable, 
in  case  another  Is  thereby  misled  or  injured, 
as  one  who  makes  an  assertion  which  he 
knows  to  be  nntrue."  Modlln  t.  Railroad, 
14S  N.  0.  218,  58  S.  B.  1076.  The  doctrine 
sustained  In  the  cases  already  dlted,  and  re> 
furring  more  particularly  to  sales  of  real 
estate,  has  been  approved  and  further  ap- 
plied to  sales  of  personal  propety  In  sev- 
eral later  decisions.  Unttype  Ca  v.  Ash- 
craft,  156  N.  G.  63,  71  8.  E.  61,  and  Sewing 
Machine  Co.  v.  BuUock,  161  N.  G.  1,  76  S. 

B.  6S4,  and  Machine  Go.  v.  Feezer,  162  N. 

C.  510,  67  S.  E  1004,  and  a  reference  to  these 
cases  will  no  doubt  be  of  aid  to  a  proper 
consideration  of  the  one  now  presented. 

[S,  4]  Applying  the  principles  as  stated,  we 
are  of  opinion  that,  on  the  facts  as  tbey  now 
appear  of  record,  the  Judgment  of  nonsuit 
should  be  set  aside,  for,  acc^ting  the  facts 
which  make  for  plalntUTs  recovery  as  true, 
and  construing  tbem  in  the  light  most  fa- 
vorable to  him,  this  being  the  established 
rule,  when  a  nonsuit  has  been  ordered,  it 
appears  in  evidence  that  plaintiff,  under  21 
years  of  age,  in  the  dty  of  Baltimore,  where 
he  was  stationed  as  an  enlisted  soldier, 
awaiting  transportation  to  the  Philippine 
Islands,  by  the  false  statements  and  asser- 


tions of  defendant  aiT  to  value  and  qnanUtr, 
has  been  Induced  to  convey  to  the  latter  for 
$1,000  between  1,000  and  2,000  acres  of  land, 
"nearer  two  than  one,"  situate  In  the  count? 
of  Craven,  and  worth  from  $11,000  to  |12,- 
000 ;  the  plaintiff  being  entirely  Ignorant  of 
the  real  facts,  and  relying  on  the  statements 
of  defendant  to  the  effect  that  the  price  paid 
was  a  Just  equivalent,  and  "that  defendant 
had  been  over  the  land,  had  looked  over  It, 
and  Imew  it  thoroughly." 

It  Is  urged  for  defendant  tliat,  even  If  ttils 
view  should  prevail  as  to  the  first  deed,  there 
are  no  sufficient  facts  Impeaching  the  second, 
and  nothing  occurred  at  that  time  to  prevent 
full  Investlgatlpn  of  the  property;  but  thta 
position  may  not  be  allowed  aa  a  necessary 
or  legal  conclusion  from  the  testimony,  for, 
If  the  plaintiff  was  Induced  to  make  the  first 
deed  by  ^ud  and  deceit  of  the  defendant, 
and  he  then  made  a  second  deed,  belleTing 
and  having  reason  to  believe  the  assurances 
made  in  reference  to  the  first,  and  there  wu 
nothing  occurring  In  connection  with  the  ex- 
ecution of  the  second  deed  to  arouse  atten- 
tion or  provoke  Inquiry  Into  the  amount  and 
value  of  the  property,  and  plaintU^  imder 
all  the  facta  and  attendant  drcnmstancei^ 
acted  as  a  man  of  reasonable  business  pru- 
dence in  making  the  second  deed  withont 
further  investigation.  In  that  event  it  may 
well  be  determined  that  the  ftand  and  de- 
celt  existent  when  the  first  deed  was  ob- 
tained was  effective  In  procuring  the  execu- 
tion of  the  second,  and  the  one  was  the  nat- 
ural result  of  the  other. 

On  the  evidence,  as  It  now  appears,  the 
plaintiff  is  entitled  to  have  the  issues  sub- 
mitted to  a  Jnry,  and  It  Is  so  ordered. 

Reversed. 

OSS  N.  c.  m) 

HUNTEEl  T.  ATLANTIC  COAST  LINX 
BT.  CO.  et  oL 

(Supreme  Oonrt  of  North  Carolina.   OeL  15, 
1913.) 

1.  JnsnoES  OF  thb  Peacb  ({  194*)— Wur  or 
Rbcobdabi. 

Where  a  writ  of  recordarl  Is  derired  to 
compel  a  justice  of  the  peace  to  send  ap  the 
record  In  a  case  where  tbe  defendant  defaulted 
and  loat  the  right  of  appeal,  defendant  has  tbe 
burden  of  i^owing  excusable  neglect  at  well  u 
B  reasonably  meritorions  defense. 

[Dd.  Note. — For  other  cases,  see  Justices  of 
the  Peaces  Cent  Dig.  Si  774.  776 ;  Dec  Die  I 
194.*] 

2.  Justices  of  thk  Peace  (I  200*)— Becox- 
DABi— Reuanu  of  Cause— EWect. 

When  a  case  is  not  finally  disposed  of  on 
appeal,  but  is  remanded  for  further  proceedings, 
trial  amendments  are  discretionary  with  the 
trial  court,  conseq  ueotly,  where  a  j  udgment 
granting  a  writ  of  recoMari  to  bring  up  a  judi!' 
ment  of  a  Justice,  was  reversed  and  remanded 
on  appeal,  the  trial  court  might  properly  per- 
mit the  filing  of  additional  affidavits  by  the  pe- 
titioner. 

[Ed.  Note.— For  other  coses,  see  Justices  of 
the  Peace,  Cent  Dig.  K  818-828;  Dec.  Dig.  i 
209.*] 
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3.  JuancKs  op  thb  Psacx  (8  104*)— Wmt  op 
Recobdabi— Excusable  Neglect. 

Where  defendant  defaulted  in  justica  coart, 
and  lost  ita  right  of  appeal,  a  Bhowios  that  it 
engaged  a  law  firm  to  represent  it  in  the  action, 
but  that  the  partner  who  oinally  bandied  aach 
bnsiness  by  reason  of  ilincM  left  the  state  with- 
out  notifying  his  copartner  of  the  pendency  of 
such  a  suit,  is  not  a  showing  of  excosable  neg- 
lect, for  one  member  of  a  law  firm  is  charged 
witb  knowledge  of  all  the  bnsiness  of  the  firm, 
and  so  the  failare  of  the  member  who  was  ill 
to  attend  to  the  case  was  no  ground  for  the 
neglect  of  the  one  who  was  not  saown  to  be  In- 
capacitated. 

[Ed.  Note.— For  otiier  case^  see  Jnstices  of 
the  Peac^  Cent  Dig.  SS  774,  770 ;  Dec  Dig.  S 

Allen,  7.,  disaentiiig; 

Appeal  from  Superior  Ooort,  Lmoir  Conn* 
ty ;  Carter,  Jtidge. 

Action  W.  F.  Hunter  against  the  Atlan- 
tic Coast  line  Railway  Company  and  the 
SoottaeiQ  Railway' Omnpanr.  From  a  Judg- 
ment granting  a  writ  of  recordari,  plaintiff 
appeala  Reversed,  and  petition  denied. 

T.  C  Wooten  and  Y.  T.  Ormond,  botb  of 
Klnston,  for  appellant  Bonae  A  Land,  of 
KInaton,  for  appellees. 

BROWN,  J.  nils  cause  was  before  as  at 
former  term,  161  N.  a  504,  77  S.  E.  678,  and 
the  report  of  the  case  Is  referred  to  in  con- 
nection with  this  opinion.  On  that  appeal 
it  was  deemed  unnecessary  to  pass  on  the 
gnestioa  of  excusable  n^lect,  as  we  held  that 
the  afiQdavlt  of  Rouse  and  the  petition  for 
recordarl  did  not  set  out  a  meritorious  de- 
fense to  plaintiff's  cause  of  acton,  and  we 
set  aside  the  order  granting  the  writ. 

[1,  2]  The  burden  Is  on  defendants  to  show 
both  excusable  neglect  as  well  as  a  reason- 
ably meritorious  defense.  The  defendants 
renewed  their  motion  for  the  writ,  and  his 
honor.  Judge  Allen,  permitted  them  to  file 
the  affidavit  of  Land  in  addition  to  the  for- 
mer affldarit  of  Rouse  for  the  purpose  of 
showing  a  meritorious  defense.  Onils  was 
excepted  to  by  the  plaintiff.  We  see  no 
objection  to  this.  It  was  a  matter  in  the 
Bound  discretion  of  the  court  below.  Where 
a  case  Is  not  finally  disposed  of  on  appeal, 
amendments  are  discretionary  with  the  court 
below,  and  the  court  may  hear  additional 
tSLcta.  Foy  v.  Haughton,  83  N.  a  470 ;  Mc- 
Millan T.  Baker,  92  N.  a  110;  Jones  v. 
Swepson,  94  N.  C.  700;  Ashby  v.  Page,  108 
N.  C.  6,  18  S.  B.  90;  Bevllle  v.  Cox,  109  N. 
G.  265,  13  S.  E.  800.  His  honor  found  the 
facts' set  out  in  the  two  affidavits  to  be  true, 
and  held  that  the  facts  made  out  a  case  of 
excosable  Delect  aa  well  as  a  meritorious 
defense. 

[3]  All  that  is  before  the  court  as  to  the 
question  of  excusable  neglect  is  contained 
in  the  affidavit  of  N.  J.  Rouse,  and  the  ex- 
cuse therein  urged  is  the  sickness  of  his  part- 
ner, Land,  who,  in  accordance  with  the  cus- 
tom and  practice  in  the  office  of  the  Ann, 


had  charge  of  this  case,  and  upon  him  was 
the  duty  of  its  preparation,  etc.,  and  who  on 
account  of  siclaiesa  left  Klnston  without  in- 
forming his  associate  of  the  pendency  of  the 
action.  We  do  not  think  these  facts  ma^e 
out  a  case  of  excusable  neglect.  In  actual 
practice  it  may  be  otherwise;  but  in  law 
each  copartner  is  charged  with  knowledge 
of  the  business  of  the  firm.  When  Land  left 
the  ofi3ce  of  hla  firm  on  account  of  illness, 
it  was  blB  duty  to  give  notice  of  the  pend- 
ency of  this  action  In  the  court  of  the  jus- 
tice of  the  peace  to  hla  copartner  Rouse.  No 
facts  are  given  in  the  affidavits  tending  to 
show  that  he  was  mentally  and  phydcally 
incapacitated  to  mention  the  matter  to  his 
copartner.  Independent  of  that  his  copart- 
ner is  charged  in  law  with  knowledge  of  the 
firm's  business.  The  same  excuse  was  urged 
In  White  V.  Eees,  150  N.  a  679,  64  8.  B.  777, 
and  held  to  be  Insufficient  In  that  case 
Justice  Walker  says:  "The  member  of  the 
law  firm  who  had  special  charge  of  the  case 
was  too  sick  to  attend,  but  no  sufficient  ex- 
cuse is  shown  for  the  failure  of  the  otiwr 
two  members  of  the  firm  to  attend." 

TtM  petition  tor  reeordari  is  denied. 

Reversed. 

ALLEN,  J.,  dissents;  WALKER,  con 
curs  In  result 

(US  N.  a  SGO 

In  n  DUPBEB'S  WILL. 

(Supreme  Court  of  North  Carolina.    Oct  15, 
1913.) 

1.  Wills  261*)— Paoor— Caveat— LiiaTA- 

TIONB. 

While  there  is  no  statute  of  limitations  di- 
rectly alfecting  the  right  of  parties,  claiming  un- 
der a  will,  to  have  the  same  proven,  and  in  so  far 
as  It  may  affect  their  own  interests,  yet  when 
a  will  has  been  regularly  proven  in  common 
form,  -the  right  to  caveat  the  same  may  be  lost 
by  lapse  of  time,  especlaUy  when,  after  knowl- 
edge of  the  will  and  its  pnHmte,  the  adverse  par- 
ties have  acquiesced  for  such  a  length  oC  time 
as  would  make  it  unreasonable  and  unjust  to 
permit  further  question  of  its  validity. 

[Bd.  Note.— For  other  cases,  see  Wills;  Cent 
Dig.  I  607;  Dec  Dig.  S  261.*] 

2.  Wills  (J,  261*)— Coirrasi— Eight  to  Oa- 
VBAT— Laohbs. 

Testator  died  in  1887,  bequeathing  the  most 
of  his  property  to  bis  son,  nls  minor  married 
daughter  receiving  only  a  nominal  legacy.  In 
December  the  wiU  was  probated  and  recorded, 
and  the  son  kept  posEesaion  until  1889  or  1890, 
when  he  sold  the  land.  The  daughter,  within  a 
year  after  ber  father's  death,  submitted  a  written 
protest  to  the  will  to  the  clerk,  but  he  declined  to 
entertain  the  same  for  lack  of  a  bond,  and  in 
1893  an  insufficient  bond  was  offered,  but  refused, 
and  no  valid  caveat  was  filed  until  March  6, 1911. 
The  daughter,  with  her  husband,  continaously  re- 
sided in  the  neighborhood,  and  had  knowledge 
of  the  probate  of  the  will,  and  that  her  brother 
was  in  possession  and  had  conveyed  the  land. 
Held,  that  she  was  guUty  of  such  laches  as  pre- 
cluded a  maintenance  of  the  caveat,  notwith- 
standing her  coverture  and  the  absence  of  her 
brother  from  the  state  after  he  sold  the  land. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  S  607;  Dec.  Dig.  |  201.*] 
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AxfDeal  from  Snperlor  Conrt,  Fltt  Conntr; 
Allen,  Jndee. 

Oaveat  agalnet  Oie  win  of  John  Dnpree, 
deceased.  From  a  judgment  dlsmiasiog  the 
caveat,  the  caveators  appeaL  Affirmed. 

On  the  trial  It  waa  made  to  ap^r  that 
Jno.  Dnpree  died  In  1887,  havbiK  made  a 
last  will  and  testament,  and  leaving  Mm  sur- 
viving two  diildren,  Robert  Dnpree  and 
OUvia.  a  daughter ;  that  In  the  will  ttie  land 
and  Chief  part  of  the  posonal  property  waa 
devised  and  beaneatiied  to  Bc^aert.  the  son, 
Oie  daughter  receiving  a  nominal  legacy  of 
95 ;  that  In  December,  1887,  said  will,  attes^ 
ed  by  three  witnesses,  was  duly  admitted  to 
probate  in  common  form  and  recorded ;  that 
Robert,  as  owner,  went  Into  possession  of  the 
land  immediately  on  his  father's  death,  and 
BO  remained  till  1880  or  1890,  when  he  sold 
aiid  conveyed  the  same  to  Wiley  Webb,  who 
then  went  into  possession  and  remained  there 
until  his  death  In  1908,  and  since  that  time 
his  heirs  have  been  In  possession  of  the  same ; 
that  on  the  6tb  of  March.  1911,  caveat  to 
said  will  was  duly  entered  on  behalf  of  the 
daughter,  Olivia  a;  Wllllama,  and  her  hus- 
band, J.  A.  Williams,  and  bond  given,  and 
the  heirs  at  law  of  Wiley  Webb  duly  cited  to 
appear,  etc. ;  that  prior  to  her  father's  death, 
the  daughter,  Olivia,  was  married  to  J.  W. 
Williams  when  she  was  under  age,  and  she 
and  her  husband  have  continuously  resided 
in  the  nelghborlurad  from  the  time  of  their 
marriage  to  the  present,  and  were  duly  cog- 
nizant of  the  fact  tliat  the  will  had  been  ad- 
mitted to  probate,  and  that  Robert  was  In 
posseaalon,  claiming  to  own  aame  as  devisee; 
that  within  a  year  from  tbe  Atbefa  death 
for  the  daughter  and  her  tansband  a  written 
protest  to  the  will  or  caveat  waa  subpUtted 
to  the  derfe,  who  declined  to  entertain  the 
same  for  lack  of  a  bond,  and  later,  In  1893, 
on  an  insufficient  bond  being  offered,  the 
clerk  again  declined  to  receive  the  paper  as 
a  caveat,  or  docket  same,  and  no  i^tatlon  was 
ever  issued  for  any  of  the  parties  interested, 
and  the  paper  was  kept  on  the  clerk's  desk 
as  papers  "not  perfected  nor  ready  to  go  on 
the  docket,"  until  they  were  destroyed  by 
burning  of  the  courthouse  In  1910.  There 
was  further  evidence  that  some  time  after 
selling  the  land  to  Webb  the  son  Robert  had 
gone  to  Florida  and  lived  there  since.  There 
was  testimony  on  the  part  of  caveators  tend- 
ing to  show  that  J.  W.  Dnpree  was  not  com- 
petent to  make  a  will,  and  for  the  other  par- 
ties that  he  was  of  sound  and  dlspoEdng  mind 
and  memory  at  the  time.  At  the  close  of  the 
testimony  his  honor,  t)elng  of  opinion  that  on 
the  evidence  and  from  perusal  of  the  plead- 
ings the  right  of  caveators  to  proceed  in  the 
cause  waa  barred  by  lapse  of  time,  etc., 
which  waa  folly  and  properly  pleaded,  en- 
tared  Judgment  dismissing  Oie  proceedings, 
and  the  caveatora  excepted  and  appealed. 


Harding  &  Pierce  and  Harry  Skinner,  ill 
of  OreuiTllIe,  for  appdlanta.  I*  I.  Moon,  of 
Greenville,  and  Allsbrook  ft  FhUlipa^  et  Ta^ 
boto,  tor  appcHleea. 

HOKB,  J.  (after  stating  Oie  facts  as  abov^. 
[1]  There  is  no  statute  of  Umltatlona  In  tliii 
state  directly  alfocting  the  right  of  paitiei 
claiming  under  a  will  to  have  the  same  prov- 
en, and  in  so  fu  as  it  may  affect  their  owd 
Interests.  Steadman  r.  Bteadman,  143  N.  C. 
346-349.  S5  B.  B.  784.  Nor  was  tibm  uy 
such  statute  relattng  to  the  caveat  of  a  will 
prior  to  1907,  ^en  the  period  of  seven  yean 
was  eetablldied  from  the  time  of  the  "appli- 
cation to  prove  the  will  and  the  problte 
thereof  in  common  form."  Bevisal,  |  8135. 
It  has,  however,  been  long  recc^nlzed  liere 
that  when  a  will  has  been  regularly  proven  In 
common  form,  the  right  to  caveat  same  majr 
be  lost  by  lapse  of  time,  and  certainly  when, 
after  knowledge  of  such  will  and  Its  probate,  ' 
the  adverse  parties  have  acquiesced  for  svcb 
a  length  of  time  as  would  make  It  unreason- 
able and  unjust  to  make  further  question  ot 
its  validity.  In  re  Will  of  Beaucfaamp,  146  N. 
O.  254,  69  S.  E.  687;  Etherldge  r.  Oorprew's 
Exec.,  48  N.  C.  14;  Gray  v.  Maer,  Adm'r, 
20  N.  0.  47. 

[2]  In  Beaucbamp's  Case,  it  is  said,  "Tbia 
right  may  be  forfeited,  either  by  aoquiesoeace 
or  unreasonable  delay."  The  time  required 
at  common  law  for  the  operation  of  the  prin- 
ciple was  not  established  with  exact  definite-  I 
ness,  nor  was  It  always  uniformly  applied,  i 
but  unless  shortened  by  statute,  as  in  Re- 
vlsal,  Code  of  1855,  c.  66,  SS  18.  19.  reducing 
the  presumptions  to  10  years  in  certain  In- 
stances, the  period  of  20  years  was  that  more 
generally  prevalent.  Undoubtedly  this  Is  true 
as  to  this  jurisdiction  CWorth  v.  Wrenn, 
144  N.  C.  666-660,  57  S.  E.  388;  Cox 
V.  Brower,  114  N.  C.  422,  19  S.  R  365: 
Headen  v.  Womack,  88  N.  C.  468),  thougb 
a  shorter  time  has  been  allowed  to  prevail 
here,  as  in  Hamlin.  Adm'r,  v.  Mebane,  54 
N.  C.  18.  Where  the  principle  does  appl.v 
unless  otherwise  spresaly  related,  it  is  in- 
dependent of  the  statute  of  limitations,  and 
while  it  raises  only  a  presumption  in  bar  ot 
the  right  datmed,  rebuttable  by  proper  and 
suffident  evidence,  when  the  facts  are  all  ad- 
mitted. It  becomes  a  question  fbr  the  conrt 
to  determine  whether  on  such  facts  the  posi- 
tion shall  prevsll  (Cox  v.  Brower,  supra; 
Headen  v.  Womack;  Williams  v.  Mitchdl, 
112  Mo.  300,  20  S.  W.  647).  As  said  by 
Ruffln,  Judge,  In  Headen's  Case:  "like  Ox 
presumption  of  payment  arising  upon  a  bond 
under  the  act  of  1826.  that  of  the  abandon- 
ment of  a  claim  may  become,  and  does  be- 
come, when  the  facta  of  the  case  admitted, 
a  condudon  of  law  from  facts,  to  be  applied 
by  the  court,  and  not  left  to  tiie  dlsoetini 
of  the  Jury.**  This  being  the  correct  poslUoQ, 
we  are  of  opinion  that  his  honor  clearly  mads 
tlie  proiwr  ruling  in  dls^sslnstba  proceed- 
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IngB.  From  the  ftictB  admitted  In  Uie  plead- 1 
lugs  and  evidence,  It  appears  that  this  will, 
properly  drawn  and  attested,  was  duly  prov- 
en and  recorded  In  Pitt  county  In  1887,  and 
that  the  devisee  occupied  as  owner  under  the 
wUl  until  1880  or  1890,  when  he  sold  to 
Wiley  Webb,  and  he  and  his  heirs  have  since 
been  In  possession  and  control  of  the  property 
as  owners,  the  same  being  under  a  deed  from 
the  devisee ;  that  during  all  of  this  time  the 
caveators  J.  W.  Williams  and  wife  have  re- 
sided within  short  distance  of  the  property, 
were  fully  cognizant  of  the  existence  of  the 
will  and  Its  terms,  and  of  the  possession  of 
the  property  by  the  purchasers  and  the  na- 
ture of  their  claims,  and  this  delay  and  long 
acqolescence  has  been  properly  held  to  bar 
all  right  on  their  part  to  make  further  ques- 
tion of  the  validity  of  the  wUL 

Our  conclusion  is  not  affected  by  the  facts 
In  reference  to  the  attempted  caveat  in  1887. 
nor  its  renewal  In  1893.  This  application 
was  never  entertained  by  the  clerk  for  lack 
of  a  proper  bond,  which  he  had  the  right 
to  require.  Revlsal,  |  8186;  Code  1883.  | 
2159.  The  cause  was  never  docketed,  nor 
was  any  notice,  or  citation  even,  ever  Issued. 
No  caveat,  therefore,  has  ever  been  made  nor 
constituted  till  this  of  1911,  and  if  there  bad 
been.  In  the  absence  of  notice  issued  in  rea- 
sonable time,  it  should  be  held  for  a  discon- 
tinuance by  analogy  to  failure  to  issue  an 
alias  summons  to  term  held  at  stated  periods. 
Etherldge  v.  Woodley,  83  N.  C.  12. 

Nor  should  the  marriage  of  the  daughter 
under  21  and  continuous  coverture  since,  be 
allowed  to  prevent  in  this  instance  the  effect 
of  the  presumption,  tor  vrben  applied  In 
strictness  as  a  common-law  principle,  nel- 
ther  the  infancy  nor  marriage  of  the  parties 
Is  allowed  to  interfere  as  a  matter  of  posi- 
tive light,  but  Is  only  a  relevant  circumstance 
on  the  question  whether  the  presumption 
shall  prevalL  Honck  v.  Adams,  08  N.  C.  519, 
4  S.  K.  602.  True  this  position  was  quaUfied 
to  some  extent  In  Summerlin  v.  Cowles,  101 
N.  C.  473,  7  S.  B.  881,  but  this  quaUQ- 
catlon  only  extended  to  cases  where  courts 
of  eQtilty  adopted  10  years  as  a  legal  bar  In 
analogy  to  the  statutory  period  prevailing 
In  action  at  law,  and  the  court  held  tha.t 
when  so  adopted  as  a  statute  limitation,  the 
disabilities  provided  for  in  the  statute  should 
also  be  recognized.  And  this  same  answer 
may  be  made  to  the  poslticm  ttiat  the  devisee 
Robert  X>ttpree  left  the  state  a  year  or  two 
after  the  death  of  his  fattier,  and  has  Blnce 
resided  in  Florida.  This  absence  of  a  party 
and  the  effect  claimed  for  it  exists  by  rea- 
son of  the  statutory  prorlslon  affecting  the 
statute  of  limitations  proper  (Revlsal,  | 
and  la  not  necessarily  controUhig  aa  to  the 
common-law  presumption.  In  soch  case  this 
absence^  as  In  ttie  case  of  infimcy  and  oove^ 
tare,  Is  only  a  relevant  fact  bearing  on  the 
aaestion  pveieated,  and  mora  especially  Is 


I  this  -tme  when  the  party  remained  In  the 
state  and  in  possession  of  tbe  property  for 
more  than  a  year,  and  the  cause  is  one  where 
Jurisdiction  could  be  acquired  by  publication. 

In  the  two  North  Carolina  cases  of  Gray 
v.  Maer,  20  N.  G.  47,  and  Etheridge  v. 
Corprew,  E^xecutors,  48  N.  C.  14,  the  appli- 
cation of  the  principle  was  denied,  but  in 
the  first  case  the  time  was  not  over  10  years, 
and  it  appeared  In  explanation  of  tEie  delay 
that  the  parties  were  "numerous  and  much 
dispersed,  and  several  of  them  were  Infants 
and  married  women,"  and  in  the  second 
the  time  was  something  over  10  years,  end  it 
was  shown  that  the  petitioners  were  nmner* 
ons,  and  all  the  time  liad  been  under  the  dis- 
abilities of  coverture,  absence  beyond  seas, 
residence  in  another  state,  and  lunacy,  "and, 
further,  that  they  had  no  notice  of  the  death 
of  the  testator  or  of  the  will  or  its  probate." 
In  both  of  these  decisions,  however,  the 
principle  was  recognized  as  existent  here; 
and  neither  In  any  way  conflicts  with  the 
disposition  made  of  the  present  case,  where, 
as  noted,  a  will,  properly  witnessed  and  duly 
proved  and  recorded,  has  remained  on  the 
record  unquestioned  for  more  than  23  years, 
with  full  rights  enjoyed  under  it  by  devisee 
and  the  person  to  whom  he  had  conveyed  it, 
and  the  adverse  claimants  during  all  this 
time  have  resided  in  the  immediate  neighbor- 
hood and  were  folly  cognizant  of  all  the 
facts  concerning  It 

In  Cox  V.  Brower,  supra,  Borwell,  Judge, 
delivering  the  opinion,  quotes  from  a  Penn- 
sylvania decision  (Foulk  v.  Brown,  2  Watts, 
216)  as  follows:  "The  rule  of  presumption, 
when  traced  to  its  foundation.  Is  a  rule  of 
convenience  and  policy,  the  result  of  a  neces- 
sary regard  to  the  peace  and  security  of  so- 
cle^. No  pecaon  ought  to  be  permitted  to 
He  by  whilst  transactions  can  be  fairly  In- 
vestigated and  Jostiy  determined  until  time 
has  Involved  them  in  uncertainty  and  ob- 
scurity, and  then  ask  for  an  inquiry.  Jus- 
tice cannot  be  satisfactorily  done  when  par- 
ties and  witnesses  are  dead,  vouchers  lost 
or  thrown  away,  and  a  new  generation  has 
appeared  on  the  stage  of  life,  nnacqoalnted 
with  the  affairs  of  a  past  age,  and  often 
regardless  of  them.  Papers  whldi  our  prede- 
cessors have  carefully  preserved  ore  often 
throvni  aside  or  scattered  as  useless  ttudr 
successors.  It  has  been  truly  sdld  that  If 
families  were  compelled  to  preserve  them, 
they  would  accumulate  to  a  burdensome  ex- 
tent. Hence  statutes  of  limitation  have  been 
enacted  In  all  civilized  oommnnltles,  and  In 
cases  not  wUhln  them  prescription  or  pre- 
sumptim  Is  called  is  as  an  indlspmsable 
auxUlaiy  to  the  administration  of  justice." 

After  giving  the  case  our  full  considera- 
tion, we  hold  there  was  no  error  In  dismiss- 
ing proceedings,  and  the  Judgment  of  the 
court  below  Is  affirmed. 
No  erzoK 
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KNIGHT  T.  rOSTER. 

(Bnpxeme  Court  of  North  Carolina.    Oct  22, 

1913.) 

1.  LaKdlord  aiid  Tenant  (g  167*)-~Injubies 
TO  Thibd  Pebbons— Landlobd's  Liability. 

A  landlord  is  only  liable  to  third  persooB 
for  iojarleB  cansed  by  failure  to  repair  the  prem- 
isefl  where  he  contracts  to  repair  or  knowingly 
rents  the  premises  in  a  condition  which  is  dan- 
gerous or  amounts  to  a  nuisance,  or  where  he 
aathorizes  a  wrongful  act  making  the  premises 
dangerous. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  ||  688-674,  676-679;  Dec 
Dig.  S  167.*] 

2.  Landlobd  and  Tenant  (§  167*)— Intorxbs 
TO  Third  Pebsons— Landlobd's  Liability. 

A  landlord  who  knowingly  rented  premises 
when  the  gate  thereto  swung  outward  so  as  to 
be  dangerous  to  pedestrians  was  liable  for  per- 
sonal injuries  resulting  from  the  condition  of^the 
gate  seven  yean  thereafter. 

[Ed.  Note.— For  otlwr  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  If  668-674,  676-679;  Dec 
Dig.  I  167.*] 

8.  Landlobd  and  Tenant  d  160*)— Rbpaibs 
—What  Constitutes— "Rep aib." 

The  diangins  of  a  gate  which  swung  out- 
ward so  as  to  muke  it  swing  inward  would  be  a 
change  in  the  condition  of  the  premises,  and  not 
technically  a  "repair,"  so  that  the  duty  of  mak- 
ing it  was  upon  ^e  landlord. 

[Ed.  Note.~For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  U  536,  538,  544-548,  555, 
556;  l5ec.  Dig.  |  150.* 

For  other  deGnitions,  see  Words  and  Phrases, 
ToL  7.  pp.  6096-4102;  vol.  8,  pp.  7785.] 

4.  Nuisanci   (i  6*)— TioLATiOH   or  Obdi* 

.  NANCE. 

A  continued  violation  of  a  valid  ordinance 
constitutes  a  nuisance. 

[Ed.  Note.— For  other  cases,  see  Nalsance, 
Cent  Dig.  S|  SS-^SS;  Dec.  Dig.  g  6.*] 

Appeal  from  Superior  Court,  New  Han- 
over County;  Justice,  Judge. 

Action  by  Eugene  S.  Knight  against  Ger- 
trude S.  Foster.  From  a  Judgment  of  non- 
suit; plaintiff  appeals.  Reversed. 

Ricaud  &  Jones,  of  Wilmington,  for  ap- 
pellant Kellum  &  Lougblln  and  John  D. 
Bellamy  &  Son,  all  of  Wilmington,  for  ap- 
pellee. 

CLARK,  O.  J.  This  Is  an  action  for  dam^ 
ages  snstained  coming  in  contact  witli  a 
gate  opening  upon  the  sidewalk  in  front  of 
certain  premises  in  Wilmington  owned  by 
tb9  defendant,  which  gate,  the  plaintiff  al- 
leges, bad  been  left  open  and  so  long  neg- 
lected, without  any  fastenings,  that  it  had 
become  permanently  fixed  in  the  sand  on  the 
sidewalk,  and  settled  at  the  angle  at  which 
it  stood  August  29,  1911,  when  the  plain- 
tiif,  rightfully  using  said  sidewalk,  in  which 
the  gate  bad  become  Imbedded,  and  in  ignor- 
ance of  the  danger,  ran  into  said  gate  on  a 
dark  and  rainy  night  there  being  no  light  on 
the  street,  and  sustained  the  injuries  com- 
plained of.  The  defendant  demurred  to  the 
evidence,  upon  the  ground  that  the  tenant 
and  not  the  owner  was  liable,  If  any  liability 


existed,  and  moved  for  nonsidt  This  mo- 
tion was  allowed. 

There  was  evidence  that  the  tenant  was  a 
monthly  tenant,  had  rented  the  premises  for 
seven  years,  and  had  repeatedly  complained 
to  the  on-ner's  agent  of  the  imitalred  condi- 
tion of  the  premises,  but  that  the  rcsnin 
promised  him  had  not  been  made. 

[1]  1  Jaggard.  Torts.  223.  thus  sums  up 
the  law:  "Normally  the  occupant  and  not 
the  owner  or  landlord  Is  liable  to  third  per- 
sons for  injuries  caused  by  the  failure  to 
keep  the  premises  in  repa^.  The  liability 
may,  however,  be  extended  to  the  landlord 
or  owner  (a)  when  be  contracts  to  repair, 
(b)  where  he  knowingly  demises  the  prem- 
ises in  a  ruinous  condition  or  In  a  state 
of  nuisance,  (c)  where  he  anthortses  a 
wrong."  To  same  effect  5  Dillon,  Unn. 
Corp.  (6th  Ed.)  3028  et  seQ. 

There  was  evid^ce  from  the  tenant  that 
the  owner  in  this  case  contracted  to  do  the 
repairing,  and  had  promised  time  and  again 
to  repair  the  gate.  There  was  evidence,  also, 
that  the  owner  knew  of  the  ruinous  condi- 
tion of  the  premises,  and  that  the  gate  bad 
been  In  this  condition  for  four  or  Are 
months,  and  one  of  the  witnesses  testified 
ttiat  it  had  been  in  that  condition  for  three 
yrars.  We  have  found  no  case  in  which  the 
landlord  has  been  held  not  liable  to  a  third 
person  for  an  injury  resulting  from  a  street 
obstruction  or  a  defect  known  to  the  land- 
lord to  exist  at  the  time  of  the  renting  and 
permitted  by  him  to  continue. 

[i,  S]  It  was  in  evidence  that  the  ordi- 
nance of  the  clt7  (section  40)  adopted  in 
1902,  and  which  Is  stlU  In  force,  provides: 
"It  shall  be  unlawful  for  any  person  to  have 
on  their  premises  a  gate  so  constructed  as  to 
swing  out  on  the  sidewalk  of  any  street  or 
alley  of  the  city  of  Wilmington,  when  open." 
This  gate  swung  outward,  and  was  in  that 
condition  when  the  premises  were  first  rent- 
ed to  the  present  occupant  seven  years  ago^ 
which  was  at  a  date  subsequent  to  the  adop- 
tion of  the  ordinance.  The  liability  for 
any  Injury  resulting  therefrom  is  necessarUy 
upon  the  owner,  under  the  second  subhead 
above  quoted  from  Jaggard.  Evea  If  the 
ordinance  had  been  passed  subsequent  to 
making  this  lease,  this  was  a  dianfe  and  not 
a  rc^iair,  and  hence  the  duty  of  making  it 
devolved  upon  the  owner  and  not  upon  tlM 
tenant  In  1  Taylor,  Landlord  and  Tenant 
S  175,  it  is  said:  "Where  injuries  result  to 
a  third  person  from  the  faul^  or  defective 
construction  of  the  premises,  or  f£om  their 
ruinous  condition  at  the  time  of  the  demise, 
or  because  they  then  contain  a  nuisance, 
even  if  this  only  becomes  active  by  tiie  ten- 
ant's ordinary  use  of  laie  premises,  the  land- 
lord is  still  liable,  notwlUistanding  the  lease" 
— citing  authorities. 

Besides,  speaking  only  for  myself,  in  the 
county  of  New  Hanover  the  "no  foice  law" 
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lias  be«  tn  force  for  18  yeazs,  and  In  Qie 
dtr  of  Wilmington  cattle  and  atot^.baTe 
been  forUdden  to  ran  at  large  for  a  longer 
period  than  that  The  retention  of  a  taiee 
and  gate  was  therefore  ratlrely  unnecessary 
as  a  matter  of  law,  which  Is  farther  donon- 
strated  as  a  matter  of  fact,  also,  becanse  this 
gate  had  been  permanently  left  open  for 
months  and  years.  If  notwithstanding  the 
owner  wished  to  keep  np  an  unnecessary 
fence  and  gate,  the  liability  for  any  Injury 
resnltlog  from  Its  negligent  condition  Is  up- 
on falm  and  not  upon  the  tenant  who  had  no 
authority  to  remoTe  them.  He  says  he  could 
have  removed  the  fence  and  gate;  but  the 
owner's  agent  kept  promising  to  fix  them. 
There  Is  evidence  that  in  that  quarter  these 
now  useless  gates  are  In  a  ruinous  condl- 
tion^  sagging  and  hanging  over  the  sidewalk. 
If  this  action  shall  call  attention  to  this 
state  of  things  and  secure  their  removal,  it 
may  prevent  similar  Injuries,  and  prove  a 
public  benefit 

Big^  T.  Ferrell,  34  N.  0.  1,  relied  on  by 
defendant  merely  holds  that  the  owner  of  a 
ferry  is  not  liable  for  damages  caused  by 
the  mismanagement  of  the  lessee  In  opera- 
tion of  the  ferry,  and  Is  obviously  not  In 
point  While  the  authorities  are  not  entire- 
ly In  accord,  the  consensus  seems  to  be  that 
where  an  obstruction  or  defect  In  the  abut- 
ting property  is  created  and  continued  by  the 
tenant  without  the  knowledge  or  sanction 
of  the  landlord,  during  the  term  of  tenancy, 
then  the  liability  rests  with  the  tenant ;  but 
where  dilapidated  premises  are  leased  In  a 
ruinous  condition,  'known  to  the '  landlord, 
and  such  condition  causes  the  use  of  public 
highways  and  thoroughfares  In  populous 
cities  to  become  unsafe  and  insecure,  and  the 
landlord  knows  of  the  conditions,  and  suf- 
fers them  to  continue,  both  the  landlord  and 
tenant  are  tort-feasors,  and  may  be  sued 
Jointly  or  severally.  Ahem  v.  Steele,  IIB 
N,  Y.  203,  22  N.  E.  193,  5  L.  R.  i-  449,  12 
Am.  St  Bep.  778,  Is  an  instructive  case.  In 
which  the  authorities  as  to  the  liability  of 
landlord  and  tenant  to  third  parties  are  col- 
lected and  differentiated.  It  is  there  held, 
citing  Woods.  Landlord  and  Tenant  ^0: 
"If  a  nuisance  existed  upon  the  premises  at 
the  time  of  the  demise,  the  landlord  as  well 
as  the  tenant  is  liable  for  the  damages  re- 
snlting  therefrom."  The  ordinance  prohibit- 
ing gates  from  swinging  outward  was  held 
reasonable  and  within  the  domain  of  munici- 
pal regulations.  Rosedale  v.  Banner,  167 
Ind.  890,  61  N.  B.  792.  Under  Eevisal,  8702, 
the  violation  of  a  dty  ordinance  la  a  misde- 
meanor. 

[4]  A  continual  violation  of  a  valid  ordi- 
nance la  a  nuisance. 

We  need  not  consider  the  exceptions  to 
evldoic^  because  they  may  not  arise  upon 
another  trlaL 

The  Judgment  of  nonsuit  Is  reversed. 


WALEEB,  J.  (concurriniid'  I  concur  In 
all  that  Is  decided  by  the  opinion  of  -the 
court  I  do  not  assent  to  the  proposition 
that  the  "no  fence  law"  has  any  application 
to  the  case.  It  was  Intended  to  fence  In 
cattle,  It  is  true,  and  not  to  fence  them  out ; 
but  It  still  leaves  It  optional  with  the  owner 
of  land  whether  he  will  fence  his  premises 
for  their  protection  or  other  purposes  than 
barring  out  straying  cattle,  and  does  not  In- 
crease his  responsibility  for  doing  so.  There 
are  other  roving  animals  than  cattl^  and 
be  has  the  right  to  keep  than  ant,  and  to 
erect  fences  for  privacy  or  for  omamKita* 
tion  as  much  so  as  he  may  plant  trees  for 
that  purpose,  or  erect  sbmctures  for  bis  com- 
fort and  conTenlaic& 

BBOWN,  3^  concurs  In  this  oi^nlon. 


a8B  N.  C.  841) 

WITHERS  T.  BOARD  OF  COM'RS  OF  CO- 
LUMBUS COUNTY. 

(Supreme  Court  of  North  GaroUna.    Oct  22, 
1913.) 

1.  Mandamus  ({  111*)— Subjicts  ow  Reijw 
— MiNiSTBEiAi,  Acts. 

Mandamus  was  a  proper  remedy  to  enforce 
an  order  of  the  judge  of  the  superior  court  re- 
quiring a  county  to  pay  all  expeiues  of  a  chem- 
ical analysis  of  the  stomach  of  a  person  believ- 
ed to  have  been  murdered,  since  mandamus  is 
the  proper  remedy  against  a  public  officer  who 
refuses  to  dlsfdiarge  a  spedfle  duty  reaolted  of 
him  by  law. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  S8  281.  282,  284;  Dec.  Dig.  |  lll.*J 

2.  Counties  ({  189*)  — CotmiT  Chabgks— 

CONSTITUTIOHAL    AUD    STATtTTOBT  PBOTI- 

SI0N8. 

Within  Const  art  7,  S  7,  providing  that  no 
county  sliall  contract  any  debt,  pledge  its  faith 
or  loan  its  credit,  nor  sball  any  tax  be  levied  or 
collected  by  Its  officers  except  for  the  necessary 
expenses  thereof,  onlesi  by  a  vote  of  the  voters 
therein,  the  expense  of  a  chemical  analysis  of 
the  stomach  of  a  person  believed  to  have  been 
poisoned  was  a  necessary  expense,  and  hence 
the  judge  of  the  superior  court  had  authority 
to  order  the  county  to  pay  such  expense,  espe- 
cially in  view  of  Reviaal  UMI6,  1  3162,  provid- 
ing that  in  all  cases  of  homicide  any  officer 
prosecuting  for  the  state  may  direct  a  post 
mortem  examinadon,  and  that  the  physicians 
making  such  examination  shall  be  paid  a  rea- 
sonable compensation,  to  be  determined  by  tiie 
court  and,  if  not  collected  from  the  defendant 
paid  by  the  county. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  i  207 ;  Dec.  Dig.  S  139.*] 

3.  Counties  (§  132*)  — Countt  Chaboes  — 
COHamiUTIONAI.  and  STAXnTOBV  Psovi- 
SIONS. 

Bevlsal  1905.  8  8152,  providing  for  post 
mortem  examinations  in  homicide  cases  and  for 
the  payment  of  the  expense  thereof  by  the  coun- 

g,  18  a  valid  exercise  of  the  police  power  of 
e  state,  since  counties  are  bat  state  agencies, 
and  subject  to  legislative  authority,  which  can 
direct  tbem  to  do  all  such  matters  as  It  can 
empower  tbem  to  do,  and  in  the  administration 
of  a  criminal  law  they  are  necessarily  under 
legislative  control. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  §  208 ;  Dec.  Dig.  S  182.»] 
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1  GOTTimSS  (H  130*)— COTTNTT  Chabgkb— Pbo- 
OKEDINOB  TO  DXTEBUXira. 

Where  In  a  homidde  case  the  jndge  of  the 
sapefior  court  made  an  order  requiring  the 
county  to  pay  the  expenses  connected  with  a 
chemical  analysia  of  the  deceden^i  Btomaeb,  it 
was  not  necessary  to  the  validity  of  such  order 
that  the  Board  of  Commissioners  of  the  county 
should  be  a  party  to  the  action,  or  that  they 
should  have  notice  before  the  order  was  madQ, 
such  matters  bein^r  left  to  the  sound  discretion 
of  the  trial  judge,  which  will  not  be  interfered 
with  unless  grossly  abused. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Gent  Dig.  SS  203-207 ;  Dec.  Dig.  |  139.*] 

Appeal  from  Soperlor  Ooart,  Columbus 
OoiiDty;  FeKgoBon,  Judge. 

Mandamus  proceedings  by  W.  A.  Withers 
against  the  Boaid  of  Conunissionen  of  Co- 
loinbus  County.  From  an  order  granting  a 
peremptory  writ^  defendants  aiq>eah  Af- 
flrmed. 

This  Is  a  proceeding  In  mandamus,  brought 
by  the  plaintiff  to  compel  the  defendant  to 
obey  an  order  made  at  November  term, 
1911,  of  the  superior  court  of  Colimibus  coun- 
ty, directing  the  payment  of  $200  to  the  plain- 
tiff. The  cause  was  heard  at  April  term, 
1913,  of  the  superior  court  of  said  county 
by  his  honor,  Judge  Fergnson,  who  adjudged 
"that  the  defendants  be  and  are  hereby  re- 
quired and  commanded  to  Issue  warrants  for 
the  payment  of  the  order  made  by  his  honor, 
Frank  Carter,  in  this  cause  on  the  2d  day 
of  December,  1912."  The  defendant  ex- 
cepted and  appealed. 

David  J.  Lewis  and  Homer  L.  Lyon,  both 
of  Whiteville,  for  appellants.  Walter  H. 
Powell,  of  Whiteville^  for  apptflee. 

BBOWN,  J.  This  proceeding  is  brought 
to  enforce  obedience  to  an  order  of  Carter, 
judge,  made  In  a  criminal  proceeding  pend- 
ing before  him.  As  the  facts  are  fully  stated 
In  the  order,  we  set  it  out  in  full:  "State 
of  North  Carolina,  Columbus  County.  State 
V.  Edgar  Thompson.  This  cause  coming  on 
for  hearing  at  the  November  term  of  the 
superior  court  of  Columbus  county,  before 
his  honor,  Frank  Carter,  jodge  presiding,  and 
it  appearing  to  the  court  that  a  bench  war- 
rant was  issued  for  the  aforesaid  Edgar 
Thompson  upon  the  affidavit  of  one  J.  V. 
Fore,  on  the  charge  of  murdering  Mrs.  Ed- 
gar a^ompMni,  his  wife,  by  means  of  poison, 
and  it  further  appearing  to  tlie  court  that 
said  warrant  was  dniy  sorred  on  the  — 
day  of  November,  1911,  and  that  after  a 
hearing  before  bis  honor,  Judge  Carter,  bold* 
the  courts  of  the  Seventh  Judicial  district, 
the  said  Edgar  Thompson  was  placed  in 
prison  to  await  the  report  of  tiie  cbemls^  and 
the  stomach  of  Mrs.  Edgar  Thompson,  de- 
ceased, wife  of  Edgar  Thompson  aforesaid, 
having  been  duly  packed  and  sealed  and  tor- 
warded  to  said  chemist  for  a  thorough  anal- 
ysis, the  court  deeming  snch  analysis  prop- 
er and  necessary  In  said  cause;  it  also  ap- 


pearing to  the  court  that  the  sentiment  of 
the  good  citizens  of  Columbus  county  d& 
manded  that  public  justice  be  quliAly  and 
speedily  administered  in  this  cause;  and  it 
further  appearing  to  the  court  that,  after  a 
full  and  complete  analyslB  of  said  stomadi 
by  the  chemist,  Prof.  W.  A.  Withers  reported 
to  the  court  that  he  found  no  traces  of 
poisonous  substance  therein;  and  It  farther 
appearing  that  these  facts  were  made  known 
to  the  solicitor  N.  A.  Sinclair,  and  that  a 
noL  pros'd  was  taken  in  the  above  case; 
the  examination  of  said  stomach  of  Mrs.  Ed- 
gar Thompson,  deceased,  having  been  ordered 
by  his  honor,  Frank  Carter,  acting  opon  the 
advice  of  the  solicitor  N.  A.  Sindair,  and 
the  above  facts  set  forth:  It  Is  now  ordered, 
adjudged,  and  decreed  that  the  biU  of  $200 
charges  of  the  said  Prof.  W.  A.  Withers  for 
making  said  analysis,  together  with  all  otber 
necessary  expenses  in  transporting  to  Rale^ 
said  stomach  and  for  procuring  tlie  evidence 
of  the  coroner's  inquest  and  forwarding  the 
same  to  said  chemist,  be  paid  -by  the  coooty 
of  Columbus,  including  bUl  of  J.  T.  Fore^ 
heretofore  approved  by  the  solicitor  N.  A 
Sinclair.  Frank  Carter,  Judge  Presiding. 
This  December  2,  1912." 

It  is  contended  on  behalf  of  the  defendants, 
the  Board  of  Commissioners:  (1>  That  the 
proceeding  should  be  dismissed,  as  no  Bocb 
action  can  be  maintained  to  enforce  the 
order  of  Carter,  judge;  (2)  that  this  not  be- 
ing a  necessary  expense,  his  honor  had  no 
legal  authority  to  make  said  order;  0)  that 
they  had  no  notice  of  said  order,  no  day  la 
conrt,  and  therefore  safd  order  was  not  a 
legal  Judgment  against  the  county. 

[1j  The  proceeding  by  mandamus  in  this 
case  to  compel  obedience  to  the  order  of 
Carter,  Judge,  is  proper,  and  the  only  effec- 
tive remedy  the  law  gives'  in  case  of  this 
character.  That  mandamus  is  the  pnvM 
remedy  against  a  public  officer  who  refuses 
to  discharge  a  specific  duty  required  of  him 
by  law  has  been  too  often  decided  to  be 
now  open  to  doubt  Railroad  r.  Jenkins,  68 
N.  a  602;  Rnseell  v.  Ayer.  120  N.  C  1S6, 
27  S.  B.  133,  37  R.  A.  246 ;  Bennett  v. 
Commissioners,  12SN.  a468,848.E.632. 

[2]  In  their  brief  the  learned  counsel  for 
the  defendants  say:  **We  take  tbe  pwdtloa 
that  the  anal^ls  of  the  stomach  of  a  po^ 
son  who  died  under  ctrcnmstances  that'ml^t 
excite  suq^ldon  of  fool  play  Is  not  a  neces- 
sary expense  of  the  coun^,  and  the  county 
would  therefore  be  prohibited  from  contract- 
ing a  debt  for  same  xmiet  article  7,  section 
7,  of  the  OonBtttntlon  of  Nortb  Carolina.  If 
this  position  is  correct,  it  certainly  followa 
that  a  suppler  court  Judge  wonld  have  no 
right  to  make  an  arbitrary  order  requiriiit 
the  county  conunissloners  to  do  an  nnlawfol 
or  forUdden  act,  certainly  when  no  notice 
was  served  on  the  commlstdoners,  and  they 
not  made  parties  to  the  proceeding."  Tbe 
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section  ot  Uie  Goiurtltation  relied  upon  reads 
u  follows  :  "Mo  county,  city,  town  or  otber 
municipal  corporation  shall  contract  any 
debt,  pledge  its  faith,  or  loan  its  credit,  nor 
Bhall  any  tax  be  levied  or  collected  by  any 
facers  of  the  same  except  for  the  necessary 
expenses  thereof,  unless  by  a  rote  of  the 
nujorltr  of  the  qnalifled  Toters  tliereln.'*  In 
Bear  t.  CoDunis8touera»  124  N.  a  204»  S2  8. 
B.  6B8.  70  Am.  St  Bep.  686,  amstruing  this 
secticMi,  It  is  held  that,  to  obtain  a  manda- 
mvs  to  par  a  iuSgxaeat  against  the  eonntr 
by  levying  a  special  tnx,  the  plalntlfl  must 
show  affirmatively  that  the  considerattm  tax 
the  Jndgmoit  was  for  a  necessftry  county  ex- 
pense, or  had  been  sanctioned  by  a  vote  at 
the  peoide.  The  section  of  the  Oonstltntttm 
Indirectly,  but  expUdtly,  permits  the  exendse 
by  municipal  co^rations  ot  the  power  of 
making  provision  for  necessary  expensee  free 
from  the  restraints  in  other  cases.  What 
are  such  necessary  expenses  has  been  the 
subject  of  many  judicial  decisions.  Ai^lying 
the  prindples  laid  down  in  all  of  them,  we 
think  his  honor,  Judge  Carter,  had  authority 
to  make  the  ordw  and  that  it  Is  a  necessary 
expense  of  the  county  of  Columbus. 

[S]  There  Is  express  legislative  authwlty 
for  the  order.  Section  8162  of  Bevlsal  reads 
as  follomi:  "In  all  cases  of  homldde,  any 
officer  prosecuting  for  the  state  may,  at  any 
time,  direct  a  post  mortem  examination  of 
the  deceased  to  be  made  by  one  or  more 
physicians  to  be  summoned  for  the  purpose; 
and  the  physldans  shall  be  paid  a  reason- 
able compensation  for  such  examination,  the 
amonnt  to  be  determined  by  the  court  and 
taxed  In  the  costs  and  if  not  collected  out 
of  the  defendant  the  same  shall  be  paid  by 
the  county."  That  the  General  Assembly 
in  the  exercise  of  the  police  power  of  the 
state  is  authorized  to  make  such  an  enact- 
ment cannot  be  doubted.  Counties  are  bnt 
state  agendes,  and  subject  to  legislative  au- 
thority, whldb  can  direct  them  to  do  as  a 
duty  all  such  matters  as  it  can  empower 
them  to  do.  Under  our  system  of  state  gov- 
ernment, the  counties,  cities,  and  towns  of 
the  state  are  very  important  and  essential 
factors  in  the  administration  of  the  criminal 
law,  and  the  burden  and  expense  of  adminis- 
tering such  laws  are  largely  borne  by  them. 
In  such  matters  they  are  necessarily  under 
legislative  control.  Tate  v.  Commissioners, 
122  N.  C.  812,  30  S.  E.  352;  White  v.  Com- 
missioners, 90  N.  C.  437,  47  Am.  Bep.  634; 
Jones  V.  Commlsslonera,  1S7  N.  C.  679,  60 
8.  E.  201.  . 

[4]  It  is  furtiier  contended  that  the  de- 
fendants were  not  parties  to  the  action  in 
which  the  order  was  made,  had  no  day  in 
court,  and  are  conseguentiy  not  abound  by 
the  order.  This  position  cannot  be  main- 
tained. The  order  was  made  in  the  adminis- 
tration of  the  criminal  law  by  the  proper  of- 
ficer of  the  state,  and  in  pursuance  of*  the 


statute.  The  Board  of  Commissioners  are  not 
parties  to  such  a  proceeding  and  ex  necessi- 
tate rei  cannot  be.  Nor  are  they  entitled  to 
any  notice  before  such  orders  are  made. 
In  such  cases  the  matter  Is  left  to  the  sound 
discretion  of  the  trial  Judge ;  and,  unless  such 
discretion  Is  grossly  abused,  this  court  will 
not  interfere.  The  county  must  rely  tot 
the  protection  of  its  treasury  upon  the  sound 
discretion  and  sense  ct  duty  of  the  Judge  of 
the  superior  court  They  should  and  doubt- 
less do  personally  examine  Into  such  mat- 
ters with  care,  and  see  to  it  that  improper 
and  extravagant  allowances  are  not  made. 
The  order  In  question  was  made  by  Judge 
Carter  In  a  criminal  proceedli^  and  In  full 
accordance  with  the  statute  and  must  be 
obeyed. 

The  order  of  Fei^Bson,  Judge,  granting  a 
peremptory  mandamus  is  affirmed. 


063  N.  O.  SU) 
LOOELBAB  ▼.  PATH*  et  aL 

(Supreme  Court  of  North  Carcdina.    Oct  22, 

1»13.) 

1.  BoTIIfDABIEa  (|S5*)— SvmsHO  — Beputa.- 

TION. 

While  evidence  of  both  hearsay  and  com- 
mon reputation  is  received  ia  cases  of  disputed 
private  boundary,  the  reputation  must  bare  its 
origin  at  a  time  comparatively  remote  and  al- 
ways  ante  litem  motam,  and  must  attach  it- 
self  to  some  monument  of  boundary  or  natural 
object,  or  be  fortified  by  evidence  of  occupaUon 
and  acquiescence  tending  to  give  the  land  some 
definite  location. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  U  163-166,  16W6e,  16&,  166,  177- 
183;  Dee.  Dig.  I  86.«J  - 

2.  EVIDKNOI  (i  824*)— HgaBSAT— BBFUTAnoW 

— OWHraSHEP. 

Where,  in  an  action  to  recover  (or  alleged 
vrroDgful  cutting  of  timber,  the  chief  issue  was 
as  to  the  title  of  the  land  where  the  cutting  oc- 
curred, and  in  large  measure  depended  on  wheth- 
er L.  bad  occupied  the  tract  claimed  by  him  ad- 
versely and  under  known  and  visible  lines  and 
boundaries  tor  a  sufficient  time  to  mature  his 
title,  evidence  that  tixe  land  la  question  was  re- 
puted In  the  neighborhood  to  belong  to  L.  waS' 
hearsay  and  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  SI  1218-1228;  Dee.  Dig.  |  824.*] 

3.  Tbespabs  (I  30*)— Cumno  Tdtbu— Peb- 

SONS  LlABU^— QkANTOB. 

Where  P.  conveyed  the  timber  on  certain 
land  in  controversy,  with  rights  of  way,  etc., 
required  to  remove  the  same,  to  a  planing  mill 
company,  which  deed  contemplated  and  author- 
ized the  removal  of  the  timber,  if  trespass  waa 
established  againat  the  planing  mill  company  in 
removing  the  timl>er,  P.  was  uso  liaUe  therefor. 

[Ed.  Note.— For  otiier  cases,  see  Trespass, 
Cent  Dig.  g  69;  Dec.  Dig.  S  80.*] 

Appeal  from  Superior  Court  Robeson  Coun- 
ty; G.  S.  Ferguson,  Judge. 

Action  by  Katie  Ann  Locltiear,  as  adminis- 
tratrix of  John  Lochlear,  deceased,  against 
A.  W.  Savage,  one  Paul,  and  others.  Judg- 
ment for  plalntlfl,  and  defendants  appeal. 
Reversed. 


*Fn-  othflr  OWNS  sm  asms  topio  and  saotlon  NUMBER  In  Dae.  Dig.  a  Am.  Dig.  Kej-Ne. 
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The  action  was  to  recover  damages  for  the 
wrongful  catting  of  timber  on  the  part  of 
defendants,  and  was  made  dependent,  chiefly, 
on  the  Issue  as  to  title  to  the  land  where  the 
cutting  occurred.  The  cause  was  before  the 
court  at  spring  term,  1912,  on  appeal  of 
plain tlffa  from  a  Judgment  of  nonsolt,  and 
wiu  be  found  reported  In  159  N.  a  236,  74 
S.  B.  347.  The  Judgment  of  nonsnlt  was  re- 
versed for  reasons  appearing  in  the  opinion 
by  Associate  Justice  WaUcer,  and,  this  o^- 
lon  having  been  certified  down,  the  case  was 
tried  on  the  Issues  of  title,  trespass  on  part 
of  defendants,  statute  of  llmltaUons,  end 
damages.  There  was  evidence  on  part  of 
plaintiff  tending  to  show  title  In  John  Lock- 
lear,  plaintiff's  intestate,  by  reason  of  ad- 
verse occupation  and  assertion  of  owneAhlp 
and  np  to  known  and  visible  lines  and  bound- 
aries covering  locns  in  quo.  Bvldenoe  contra 
on  the  part  of  defendants. 

McLean,  Varser  &  McLean,  of  Lumberton, 
for  appellant  Paul.  Mclntyre,  Lawrence  & 
Proctor,  of  Lumberton,  for  appellant  Ftanii^ 
mil.  McNeill  &  McNeill  and  Brltt  ft  Brltt, 
all  of  Lumberton,  for  appellee. 

HOEB,  J.  (after  stating  the  facts  as 
above).  On  the  trial  of  the  Issues  the  follow- 
ing evidence  was  admitted  over  objection  by 
defendants  to  both  questions  and  answers, 
and  exceptions  duly  noted:  "Tes,  I  know 
who  was  reputed  to  be  the  owner  of  the  land 
between  these  lines  I  have  described.  Q. 
Whose  was  it?  A.  The  country  all  around 
knowed  who  it  was.  Q.  Whose  land  was  It 
reputed  to  be?  A.  John  Ix}cklear's." 

[1]  It  has  been  held  in  numerous  cases 
with  ns  that,  under  certain  circumstances, 
evidence  of  general  reputation  is  admissible 
on  questions  of  private  boundary.  In  one  of 
the  later  decisions  on  the  subject  (Bland  v. 
Beasley,  140  N.  C.  630,  53  S.  a  444)  the 
court  said:  "It  la  true  that  evidence  of  both 
hearsay  and  common  reputation  Is  received 
with  us  in  cases  of  disputed  private  bound- 
ary ;  but  this  is  an  exception  to  the  general 
role,  which  requires  that  the  rights  of  liti- 
gants must  be  determined  on  sworn  testi- 
mony. Such  testimony  in  England  Is  not 
admitted  in  questions  of  private  right,  and 
the  principle  was  only  adopted  here  from 
necessity,  and  where,  from  lapse  of  time 
or  changing  conditions,  it  has  become  'diffi- 
cult, if  not  impossible,'  that  better  evidence 
should  be  had."  And  In  the  same  opinion, 
quoting  with  approval  from  some  of  the 
former  decisions,  It  was  said  further:  "This 
reputation,  whether  by  parol  or  otherwise, 
should  have  Its  origin  at  a  time  comparative- 
ly remote  and  always  ante  litem  motam. 
Second,  It  should  attach  itself  to  some  monu- 
ment of  boundary  or  natural  object,  or  be 
fortlfled  by  evidence  of  occupation  and  ac- 
quiescence tending  to  0ve  the  land  some  fixed 
and  definite  location." 

[2]  Assuming  that  the  other  conditions  for 
the  reception  of  such  evidence  have  been 


met,  it  would  doubtless  be  ■  correct  applica- 
tion of  the  principle,  on  the  question  oC 
Identlfyli^  a  tract  of  land,  or  giving  tbe 
same  a  general  placing  when  It  had  bees 
otherwise  Identified  and  sufficiently  describ- 
ed, to  hear  evidence  to  the  effect  that  a  given 
tract  of  land  was  generally  known  or  reput- 
ed to  be  "the  old  Locklear  tracts*  or  "the 
old  Paul  homestead"  or  the  like;  but  tbe 
testimony  received  In  this  Instance  was  not 
of  that  character.  There  was  no  qnestlffli 
here  of  Identity  of  tracts  or  the  correct  gen- 
eral location  of  the  locus  in  quo.  On  the 
evidence  the  right  of  these  parties  was.  In  a 
large  measnre.  made  to  depend  on  whether 
John  Locklear  had  occupied  the  tract  of 
land  dalmed  by  him  adversely  and  under 
known  and  visible  lines  and  boundaries  for 
a  suffi'dent  length  of  time  to  mature  his 
title,  and,  in  our  Judgment,  this  evidence.  In 
tbe  form  In  whldi  It  was  presrated,  was  not 
relevant  on  the  question  of  boundary,  but 
was  an  opinion  on  the  title,  and  had  the  ef- 
fect of  throwing  Into  the  Jury  box  the  force 
and  effect  of  public  opinion  on  that  issue. 
Not  coming,  therefor^  under  this  principle 
of  evidence  on  boundary,  whldi  is  an  excep- 
tion to  the  more  general  rule,  It  was  incom- 
petent as  hearsay  testimony,  and  was  further 
objectionable  as  being  an  opinion  bearing 
directly  on  the  merits  of  the  controversy  as 
embraced  in  the  entire  Issue.  Deppe  v. 
Railroad,  154  N.  0.  623,  70  S.  E.  622;  Smith 
V.  Smith,  117  N.  C.  326,  23  a  B.  270;  Law- 
son  on  Expert  Opinion  Evidence,  p.  557. 

We  were  referred  by  counsel  to  Toole  v. 
Peterson,  31  N.  C.  ISO,  as  being  an  author- 
ity against  this  position ;  but  we  do  not  so 
understand  the  decision.  In  that  case,  being 
an  action  to  recover  certain  lots  In  the  city 
of  Wilmlngtonv  a  grant  to  John  Watson  or 
Whatson,  bearing  date  in  1735,  was  located 
and  shown  to  Include  the  town  of  Newton, 
which  was  the  former  name  of  Wilmington. 
In  the  course  of  the  trial  It  became  desirable 
to  show  the  identity  of  the  two  towns,  with 
the  view  of  proving  title  to  the  lots  out  of 
the  state,  and  proof  was  ofTered  and  rejected 
that  for  60  or  70  years  there  was  a  general 
reputation  that  the  city  of  Wilmington  was 
situate  within  the  bounds  of  the  John  Wat- 
son grant  On  appeal,  tbe  evidence  was  held 
competent,  and  a  new  trial  was  granted. 
Here  was  a  case  of  disputed  identity,  and 
the  evidence  was  clearly  relevant  on  the 
question  of  location,  and  was  not,  as  in  our 
case,  an  opinion  on  the  title. 

[3]  The  other  and  numerous  questlMis 
presented  on  the  appeal  are  not  dealt  with, 
as  they  are  dilefly  rulings  of  the  court  on 
questions  of  evidence,  and  may  not  arise  on 
a  further  hearing  of  the  case.  It  may  be 
well,  however,  to  refer  to  an  exception  that 
the  defendant  Sarah  A.  Paul  Is  not  respon- 
sible for  the  trespass  complained  o^  inas- 
muph  as  she  had  made  an  outright  convey- 
ance of  the  timber  to  her  codefendant,  the 
Planing  MUla.  and         c^E^ppy^^  had 
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done  the  cutting.  The  deed  conTeyed  the 
timber,  with  righta  of  way,  etc.,  etc.,  required 
to  remove  the  same.  It  (dearly  contemplated 
and  authorized  the  acta  complained  of,  and, 
if  trespass  Is  established  against  the  com- 
pany, the  grantor  Jn  the  deed  Is  also  re- 
sponsible. Dreyer  v.  MSng,  23  Mb.  434. 

For  the  error  Indicated,  there  most  be  a 
new  trial  of  the  caus^  and  it  la  ao  ordered. 

New  trial. 


(164  N.  C.  8H) 

PAOB  T.  SPBTJNT  et  aL 

(Soprone,  Court  of  North  Carolina.    Oct.  22, 
1913.) 

MAfiTBB  AND  SBEVANT  ({  177*>— LlABIUTT  FOB 
iKJVmEM  —  NEQUaBKCK  Of  FELLOW  SBKV- 

An  employer  Is  not  liable  for  the  injniies  of 
an  employ^  caused  by  the  negligence  of  a  fellow 
servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  807,  352,  SB3;  Dec  Dig. 
i  177.*] 

Appeal  from  Superior  Coart,  New  Ban- 
over  County;  Jnstice,  Judge. 

Action  by  Daniel  Page  against  James 
Sprunt  and  others.  From  a  Judgment  of 
nonsuit,  plaintiff  api>eals.  Affirmed. 

This  Is  an  action  to  recover  damages  for 
perBonal  Injuries  caused,  as  the  plaintiff 
alleges,  by  the  negligence  of  the  defendant. 
At  the  conclusion  of  the  evidence,  Judgment 
of  nonsuit  was  entered  upon  motion  of  the 
defendant,  and  the  plalntiCT  excepted  and  ap- 
pealed. 

Ricaud  &  Jones  and  B.  E.  Bryan,  all  of 
Wilmington,  for  appellant  J.  O.  Carr,  of 
Wilmington,  for  appellees. 

PER  CURIAM.  Upon  an  examination  of 
the  evidence,  It  Is  doubtful  If  there  Is  any 
evidence  of  negligence;  hut,  If  there  Is,  it 
la  the  negligence  of  a  fellow  servant,  for 
which  the  defendant  is  not  responsible. 

The  Judgment  of  the  court  la  affirmed. 


OM  N.  a  tiS) 

STATE  V.  WATKINa 

(Sapreme  Court  of  North  Carolina.   Oct  22, 

1913.) 

1.  INTOXIOATINO  LiQUOBS  ({  22&*>— OnXNBU 
— iNDICnCBKTS— PBOOF. 

While  an  indictment  for  sdUng  Intoxicating 
liquors  to  persons  to  the  grand  jurors  unknown 

is  authorized,  yet  the  state  to  procure  a  convic- 
tion must  offer  evidence  tending  to  prove  an 
actual  sale  to  the  nnknown  persons,  and  in  the 
absence  of  such  inroof  a  convietl<m  will  not  be 
supported. 

[Ed.  Note^For  othw  eosw.  see  Intoxieatfag 
^uors.  Cent  Dig.  H  268-274;  Dec.  Dig.  | 

2.  Tntoxicatinq  Liquobs  (I  236*)— Pkoskcu- 
TioNs— Evidence— SumcixNOT. 

In  a  prosecution  for  unlawfully  selling  in- 
toxicating liquors  evidence  held  insufficient  to 

support  a  conviction. 

[EGd.  Note. — For  other  cases,  see  Intoxicatioe 
^□ors.  Cent  Dig.  %%  300-322;   Dec  Dig.  1 


3.  iNTosicATiNa  LigxToaa  (SI  132,  106*)— Of- 
fenses—Statutes. 

LawB  1913,  c.  44,  which  created  two  new 
offenses  with  regard  to  intoxicating  liquors,  and 
also  by  section  5  clianged  rules  of  evidence,  did 
not  go  into  effect  until  April  1,  1913;  conse- 
quently a  conviction  in  February,  1913,  cannot 
be  supported  thereby, 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  ||  141,  216;  Dec.  Dig. 

132,  m*] 

4.  iNTOXIOATINa  LiQTTOBS  (|  236*)— STATtJIBS 

—Local  Laws. 

Where  a  local  law  making  the  possession 
of  more  than  one  quart  of  whisky  prima  facie 
evidence  that  the  possessor  bad  it  for  the  pur- 
pose of  sale  did  not  apply  to  the  county  in 
which  accused  was  charged  with  the  crime,  the 
mere  fact  that  a  barrel  of  whisky  was  consigned 
to  accused  will  not  support  a  conviction  for  the 
unlawful  sale  of  intoxicating  liquors. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
^uors.  Cent  Dig.  f|  800-^22;  Dee.  Dig.  1 

Clark,  a  J.,  dissenting. 

Appeal  from  Superior  Court,  Columbus 
County ;  Ferguson,  Judge. 

Oscar  Watklns  was  convicted  of  unlawful 
sale  of  intoxicating  llquora,  and  he  appeals. 
Reversed  and  remanded. 

Indlctnunt  for  the  sale  of  liquor  to  per> 
sons  whose  names  are  to  the  Jurors  unknown. 
At  the  conduBlon  (tf  the  evidence,  the  defend- 
ant requested  the  court  to  instruct  the  Jury 
to  return  a  verdict  of  not  gallty.  Refused. 

Scfaulken,  Toon  ft  Schulken,  of  Whitevllle, 
for  appellant  The  Attorney  General  and  As- 
alBtant  Attomqy  General,  for  the  State. 

BROWN,  J.  The  following  la  all  the  evi- 
dence Introduced  on  the  trial  of  this  case. 

G.  W.  Rushing  irttneas  for  the  state,  testi- 
fied as  follows:  "I  saw  one  barrel  In  the  rail- 
road d^t  at  Hallsboro,  marked  'O.  Wntklna' 
This  barrel  bad  whisky  marked  on  it  The 
barrel  looked  like  it  would  hold  abont  SO^gal- 
lona.  I  do  not  know  what  waa  In  the  barret" 

H.  O.  Harvel,  witness  for  the  state,  testi- 
fied as  follows:  "I  am  agent  for  the  Atlantic 
Coast  Lbie  Railroad  Company  at  Hallsboro, 
N.  G.  (te  the  6th  day  of  August,  1912,  a  bar* 
rel  containing  abont  SO  gallons,  marked  'O. 
Watklns,*  and  also  marked  on  the  barrel 
'Whisky,*  was  put  off  the  train  at  Hallsboro, 
N.  a  Some  time  after  the  arrival  of  this 
barrel^  and  while  I  was  agent  some  one  came 
to  the  railroad  office  and  receipted  for  tUa 
barrel.  I  do  not  know  whether  Oscar  Wat- 
klns carried  the  barrel  away  or  not  I  do 
not  know  who  got  the  barrel.  I  only  know 
that  some  one  rec^pted  A>r  it  in  the  name 
of  Oscar  Watklna.  I  do  not  know  where  the 
defendant  lives.  I  did  not  know  Oscar  Wat- 
Una  at  the  time  the  barrel  waa  receipted 
for." 

O.  L.  Benton,  witness  for  the  state,  testi- 
fied as  follows:  "I  saw  a  barrel  of  whisky, 
containing  abont  SO  gallons,  in  the  railroad 
warehouse  at  Chadboum,  N.  C,  marked  *0. 
Watklns.'   When  I  saw  the  barrel  of  whisky 


•Tor  other  cases  wm  same  tople  and  section  NUHBBR  la  Dec.  Dig.  A  Am.  Dig.  Key-N^|0ffigffi 
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In  tbe  warebonse  It  was  In  bad  order  and  ttae 
whisky  was  leaking  out  I  saw  some  parties 
catching  the  whisky  as  It  was  leaking  out  of 
the  barrel,  drinking  it,  and  others  catching 
It  in  buckets  and  carrying  It  away.  The 
defendant,  Watklns,  was  not  there  when  I 
saw  it.  I  do  not  know  what  became  of  the 
barrel  of  whisky.  Oscar  Watklns  lives  at 
Pine  Log,  about  five  miles  from  Chadboom 
and  about  eight  miles  from  Hallsbora" 

[1]  It  Is  to  be  obserred  that  tbe  defendant 
is  Indicted  for  selling  whisky  to  some  person 
to  the  Jurors  unknown.  While  this  form 
of  Indictment  is  rea^nised,  yet  it  Is  as  much 
Incambmt  on  tbe  state  to  offer  evidence  tend- 
ing tO'  iwove  an  actual  sale  to  the  unknown 
person  as  if  his  name  had  been  Inserted  In 
the  indictment  State  v.  Dowdy.  145  N.  a 
432,  68  8.  E.  1002;  State  Donn,  168  N.  a 
654.  74  S.  B.  359 ;  State  V.  McIntTie,  1B9  N. 
O.  699,  62  a  B.  68. 

[2]  There  Is  no  evidence  that  tbe  defendant 
In  this  bill  ever  received  tbe  whisky,  mn*^ 
less  sold  It  Tbe  evidence  wholly  falls  to 
identify  this  Oscar  Watklns  with  the  person 
who  received  tbe  whisky.  The  receipts 
book  was  not  put  In  evidence  and  there  was 
no  att«npt  to  prove  tha  defendant's  hand- 
writing as  well  as  no  attempt  to  prove  that 
he  ever  sold  any  of  It 

[I]  This  case  seems  to  have  been  tried  as 
if  ttae  Act  of  1918.  c  44,  had  been  In  effect 
That  act  creates  two  new  offenses  in  respect 
to  intoxicating  Uquors  as  well  as  a  new  rule 
of  evidence  contained  In  section  6 ;  bnt  that 
act  went  Into  effect  on  April  1,  1913.  This 
bill  was  retnmed  in  November,  1912,  and  the 
trial  took  place  and  judgment  was  pconounc* 
ed  in  Febmary,  1913.  Therefore  the  act  of 
1913  can  liave  no  bearing  upon  this  case  and 
it  most  be  determined  nnder  the  law  In  f6rce 
prior  to  that  act. 

iM  Not  does  the  act  considered  by  us  in 
State  r.  Barrett,  188  N.  G.  630,  50  S.  E.  606, 
1  L.  B.  A.  (N.  8.)  626.  apply.  This  statute 
declared  that  the  possession  of  more  than 
(me  quart  of  wldsby  should  be  prima  tade 
evld^ce  ttiat  the  party  In  whose  possessitm 
it  was  found  had  it  for  the  purpose  of  sale. 

The  act  anilled  only  to  Union  conn^,  and 
there  was  no  such  spedal  act  in  force  in 
Columbus  connty  when  this  offense  Is  alleged 
to  have  been  committed.  Hla  honor  erred  in 
r^udng  ttie  instruction. 

New  trlaL 

(XjARE,  a  J.  (dlssoitlng).  There  was 
ample  evidence  to  go  to  the  jury  tending  to 
tOiow  possesion  of  the  barrel  of  whisky  by 
the  defendant  The  agoit  of  the  railroad 
testifled  that  an  August  6.  1912,  a  barrd  of 
whisky  contataii^  about  80  gallons,  marked 
"Whisky,**  and  addressed  to  O.  Watklns,  was 
put  off  the  train  at  Hallsboro;  that  soon 
after  some  one  came  to  the  railroad  offio^ 
signed  the  rec^pt  for  this  barrel,  in  the  name 
of  Oscar  Watklns,  and  carried  It  off.  Another 
witness  testifled  that  he  saw  a  barrd  of 


whisky  oontalnlng  aboqt  80  salknis  In  the 
railroad  warehouse  at  Ghadboum,  N.  C. 
marked  *Y>.  WatkinB."  It  la  also  in  eridmce 
that  the  defendant,  Oscar  WatUnai  Uved 
about  five  ndles  from  Ghadboum  and  about 
eight  miles  from  Hallaboro.  Thoe  la  no  evi- 
dence that  any  other  Oscar  WatUns  lived  in 
that  section.  Nor  Is  there  any  evidence  tend- 
ing to  show  ttiat  the  man  who  got  the  band 
of  wlilsky  at  Ballsboro  was  not  tb»  oooalgnee 
nor  that  his  signatare  on  the  bonkm  ct  the 
con^any  receipting  ttyr  the  same  was  a 
forgery.  UnleiB  such  signatare  was  a.  tat' 
gery,  and  unleap  the  party  who  oommitted 
the  fo^ery  and  received  tbe  whisky  was 
guilty  also  of  larceny,  tlmi  there  vras  evi- 
dence  to  go  to  the  Jury  that  the  dtfradant 
was  'In  possession  of  30  gallons  of  whisky 
and  possibly  of  60  gallons,  for  there  was  one 
barrel  consigned  to  htm  at  Hallsboro  and 
another  at  Chadboum.  This  evidence  was 
more  than  a  scintilla. 

There  is  no  presumption  of  law  that  any 
one  committed  two  felonies,  larceny  and 
forgery.  The  entry  was  made  in  due  course 
of  business.  Receipting  for  the  whisky  on 
tbe  railroad  books  In  tbe  name  of  Oscar  Wat- 
klns and  taking  it  away,  in  the  absence  of 
any  evidence  to  the  contrary,  was  certainly 
sufficient  to  go  to  the  jnry  on  the  question  of 
possession.  This  was  all  tbe  evidence  that 
the  state  can  reasonably  t>e  called  on  to  trace 
the  whisky  to  his  possession.  It  was  easy  for 
the  defendant  to  negative  this  fitct  if  be  did 
not  receive  the  whisky,  and  he  would  have 
done  80,  If  he  could.  There  la  no  evidence  to 
show  that  there  was  another  O.  Watkins  In 
that  section.  The  evldeuce  was  sufficient  to 
satisfy  the  Jury,  and  did  satisfy  them,  that 
the  defendant  was  the  paitr  who  got  the 
vnilsky.  It  was  addressed  to  him  and  re- 
ceipted for  In  his  name. 

His  honor  correctly  charged  the  jury: 
"The  possession  of  one  barrel  of  whisky  ship- 
ped to  tbe  defendant  at  one  depot,  if  you  find 
that  it  was  shipped  to  him  and  receipted  for 
by  him,  and  the  shlp^ng  of  another  barrri 
to  blm  at  another  date.  If  you  so  find,  are 
circumstances  tending  to  show  that  the  de- 
fendant sold  whisky  as  charged ;  bnt  that  is 
for  you  to  say."  In  State  v.  Barrett  138  N, 
a  630,  50  S.  B.  606,  1  U  B.  A.  (N.  3.)  626. 
which  was  an  Indictment  under  the  Union 
county  statute  whidi  made  the  possession 
of  more  ttian  qjie  quart  of  w^ky  prima 
tade  evidoice  of  an  Intent  to  sell.  Walker, 
J.,  says  in  his  rameurring  opinion  that  inde- 
pendent of  the  statute  (tbe  defendant  having 
in  possession  two  five-gallon  kega,  a  half* 
gallon  Jug,  and  one  pint  bottle)  "having  with 
him  so  large  a  quantity  of  liquor  in  pax^ages 
of  dlffermt  sl»  and  covered  over  'with  a 
lap  robe,  was  snfflcieait  of  itself  to  cmistituto 
inima  tacle  evidence  of  the  defendant? a  gniltr 
possession.  •  •  •  The  mere  flict  that 
reference  was  made  to  the  statote  did  not 
prejudice  tlie  defendant,  wl^l^^^^^^on, 
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ander  the  drcamstances  cleariy  ibown  by  tbm 
eridenoe  and  not  dlspnted,  was  Buffldent  to 
csny  fhe  case  to  the  Juiy." 

In  tbls  case  tlwra  was  am{d«  eridenoe  to 
satisfy  a  Jury  Oat  the  defendant  was  In  tbe 
posaesskm  ot  80  callms  xeceipted  for  and 
canled  away  in  Us  name,  and,  U  the  posses- 
don  In  the  Barrett  Oase  of  10%  gaUons  was 
mffldent  to  carry  the  case  to  the  Jury*  ea- 
tilnly  there  was  more  than  snffldent  In  tUs 
ctse. 

In  State  T.  Barrett,  Brown,  in  bis  dis- 
seDting  opinion,  saya:  "Irrespective  of  the 
proTisions  ot  tbe  act,  I  am  of  oi^on  that 
there  was  sofflcient  testimony  to  be  sab- 
mitted  to  the  Jury  that  the  defendant'  did 
have  In  bis  posses8t<m  llQUor  with  the  intent 
to  sell  It."  Under  onr  ded^ons  proof  of 
poBsesslon  sni^rts  the  charge  of  Baling  as 
dfedively  as  It  does  the  charge  of  having 
possession  with  the  intent  to  sell.  State  t. 
Dmm,  158  N.  G.  654,  74  S.  B.  359. 

There  was  evidence  to  satisfy  the  Jury 
tbat  this  defendant  was  receiving  whisky  In 
large  quantities,  a  barrel  at  a  time,  and.  In 
the  absence  of  any  evidence  tending  to  show 
the  character  «f  the  possession  of  so  much 
trlilsky,  the  Jury  was  warranted  in  finding,  as 
tbey  did,  tbat  the  defendant  was  engaged  in 
fielllii^  whisky  to  persons  unknown,  as  charg- 
ed in  the  blU  of  indictment  Hoke,  3.,  State 
V.  Dowdy,  145  N.  a  482,  68  S.  E.  1002;  Stete 
V.  Mclntyre.  189  N.  C.  609,  52  S.  D.  63.  For 
what  other  purpose,  if  unexplained,  did  be 
have  It? 

The  court  carefully  and  correctly  diarged 
the  Jury  that  tbey  "must  be  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  sold 
liQQor  to  persons  unknown ;  that  the  posses- 
sion of  the  whisky,  if  tbe  Jury  should  find 
that  It  was  shipped  to  and  receipted  for  by 
him,  are  drcumstances  tending  to  show  that 
the  defendant  sold  whisky,  but  that  It  was 
for  the  Jury  to  say  what  was  the  weight  to  be 
given  to  those  drcumstences."  Tbe  jury 
found  the  defendant  guilty.  There  being  no 
evidence  tbat  there  was  any  other  O.  Wat- 
kins  in  that  neighborhood,  and  not  the  slight- 
est evidence  tending  to  show  that  any  one 
committed  forgery  or  larceny  to  get  posses- 
sion of  the  whisky,  nor  that  the  railroad  com- 
pany would  have  delivered  the  barrel  with- 
out the  identification  of  the  consignee,  could 
the  Jury  find  otherwise  than  that  the  defend- 
ant obtelned  possession  of  the  whisky?  Un- 
der the  authority  of  the  concurring  opinion 
of  Walker,  J.,  and  tbe  dissenting  opinion  of 
Brown,  In  Stete  v.  Barrett,  supra,  the 
possession  ot  one  barrel  waa  the  possesskm  ot 
three  times  as  much  as  was  necessary  to  con- 
stitete  sufficient  possesion  to  submit  tbe  ques- 
tion of  having  tbe  liquor  to  sell.  If  tbe  de- 
fendant received  both  barrels,  which  he  did 
not  deny  by  any  evidence,  thai  the  case  was 
six  times  as  strong  against  tbe  defendant  as 
in  Barrett's  Case. 


The  tmbllc  poUcy  of  ft  state  is  dec3ared  by 
the  LegUdatore^  which  la  the  lawmaking 
body.  Ttke  pidicy  of  this  stete  In  repaid  to 
Boppresstng  the  trafllc  !n  Intoxicating  liquor 
was  dearly  declared  by  the  Legislature  of 
1907  and  ratllled  on  a  Reffermdnm  in  1008  by 
an  overwhelming  majority  at  the  ballot  box. 
Ttub  province  of  the  conrte  la  to  construe  the 
taw  In  accordaiuie  with  the  Intent  with  which 
it  waa  oacted.  Whatever  the  conrte  in  this 
stete  have  fonnd  a  defect  Hiat  would  Inter^ 
ffere  with  fhe  enforcemoit  of  this  law,  the 
r>egl8lature  has  promptly  corrected  it  And 
tbe  pnbUc  Intent  to  do  this  has  heea  dedared 
in  the  most  ezplldt  way.  In  the  "Search  and 
Selzurtf'  Law  of  1918,  c.  44,  whose  title  is 
"To  secure  tlie  enforcement,  ot  the  laws 
against  tbe  sale  and  manufacture  of  Intox- 
icating liquor.** 

It  is  doubtful  it  a  Jury  could  be  Impaneled 
in  this  stete  who  would  not  find  upon  this 
uncontradicted  evidence  that  tbe  defendant 
recdved  this  whisky  and  tiiat  the  presump- 
tion which,  under  tbe  oi^ons  In  Stete  v. 
Barrett,  above  dted,  was  raised  from  the 
possession  of  this  quantity  of  liquor,  was  not 
rebutted.  Indeed,  there  was  no  evidence 
whatever  tending  to  rebut  dther  tbe  posses- 
sion of  the  whisky  by  the  defendant  or  tbat 
he  sold  It  Certainly  this  "Jury  of  the  vicin- 
age" bad  "no  reasonable  doubt,"  and  the 
defendant  sought  to  get  the  court  to  hold 
him  not  guilty  as  a  matter  of  law  and  not  of 
fact 

His  honor  did  not  charge,  as  he  might  have 
done,  under  the  authority  of  the  opinions  In 
Stete  V.  Barrett  above  dted,  that  the  posses- 
sion of  so  large  a  quantity  of  whisky  raised 
a  presumption  that  he  bad  the  whisky  for 
sale,  nor  tbat  the  whisky  bdng  consigned  to 
the  name  of  the  defendant  and  receipted  for 
In  his  name  raised  a  presumption  that  be 
received  it  Tbe  court  merely  chained  that 
the  Jury  should  consider  these  as  evidence 
and,  unless  they  were  satisfied  beyond  a 
reasonable  doubt  that  the  defendant  sold 
whisky,  to  find  him  not  guilty.  The  court 
might  well  have  charged  tbat  the  delivery  of 
the  barrel  to  the  person  who  receipted  for 
it  In  the  name  of  tbe  defendant  and  consignee 
raised  a  presumption  that  such  consignee  re- 
edved  the  whisky  a6  Cyc.  10T2);  but  he  did 
not  do  so  and  left  the  evidence  on  both  points 
to  the  Jury,  not  as  presmnptlpns,  but  merely 
as  drcnmstances  to  be  weighed  by  them. 

aa  N.  0.  30S) 

FBLLOWS  et  al.  v.  DURPET  et  al. 

(Supreme  Court  of  North  Carolina.    Oct  22. 

1913.)  ^ 

Wills  ((  597*)—CoNSTBucnoif— Estate  Db- 

VISBD. 

Testator  by  a  holographic  will  devised  to 
his  wife  all  his  estate,  desiriDg  her  to  own  the 
same  just  as  "I  now  bold  and  own  or  shall  hold 
and  own  at  the  date  ot  my  death,"  her  interest  to 
be  as  absolute  as  testator's  and  not  to  be  taken 


SM  nms  topic  and  ■wtloa  NUUBBB  la  Ow.  Dls.  «  Am.  Die.  K«r-Mo. 


622 


10  SOUTHBARTBRN  BJBPOBTEB 


aa  a  trnst  to  be  enforeed  by  any  other  cotirt  than 
her  own  conscience)  etc.  The  next  paragraph 
enjoined  on  her  to  reserve  to  herself  the  home- 
stead and  sufllcient  means  for  the  support  of 
herself  and  family,  and  provided  that  if  she 
should  marry  (wfalch  event  did  not  ocear)  the 
property  shoald  be  divided  iMtween  her  and  hia 
children  according  to  the  statute  of  distribution. 
The  next  paragraph  appointed  her  sole  execu- 
trix, and  added  the  desire  that  testator's  inter- 
est in  a  mercantile  firm  shoald  remain  unchang- 
ed unless  a  change  was  necessary.  SM,  that 
the  will  vested  in  the  widow  the  fee  in  testa- 
tor's property  without  trust  or  other  limitation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  1319-1826;  Dec  Dig.  S  697.*] 

Appeal  from  Superior  Court,  Wake  Coun- 
ty ;   Carter,  Judge. 

Action  between  E.  H,  Fellows  and  others 
and  G.  K.  Dnrfey  and  others,  to  construe  the 
will  of  Rufos  S.  Tucker,  deceased.  Judg- 
ment for  the  latter,  and  tha  former  appeaL 
Reversed. 

The  will  Is  aa  fbUowa: 

"Balelsh,  N.  a,  Feb.  6,  1880. 

"I,  Bafna  S.  TnckeTt  merchant,  residing  In 
the  dty  of  Balelgh  and  state  of  North  Caro- 
lina, do  make  and  pnblUih  this  aa  my  last 
will  and  testament,  at  my  own  horns  and  In 
my  own  handwriting. 

"I  n^ve.  devlB^  and  bequeath  to  my  dear 
wife,  Florence  Perkins  Tucker,  all  my  estate, 
real  or  personal,  wbenrer  h)cated  or  how- 
evw  held,  or  all  that  I  may  acquire  or  hold 
at  the  lime  of  my  death,  of  whatever  nature 
or  description,  then  belonging  to  me.  I  de- 
sire that  my  wife  ahall  take,  hold,  and.  own. 
Just  aa  now  I  hold  and  own  or  ahall  hold 
and  own  at  the  day  of  my  death ;  I  declare 
het  Interest  In  my  estate,  real  and  personal, 
shall  be  aa  absolute  as  my  own,  and  not  be 
considered  or  taken  as  a  trust,  technically 
so  called,  to  be  enforced  by  the  judgmoit  or 
decree  of  any  court  other  than  her  own  con- 
science Jndgmoit,  and  afTection  shall  prompt 
her  to  so  regard  it  In  thus  b«towing  on  my 
dear  wlfe^  Florence^  all  that  X  am  w<nth,  I 
wish  my  children  to  understand  that  In  so 
doing  I  act  upon  the  best  convictions  of  my 
Judgment  and  ftom  knowledge  of  their  moth- 
er'a  affeetton,  lore,  and  Interest  in  the  wd- 
fiare,  comfort,  and  happiness  tit  each  and  all 
of  our  children,  and  In  the  bdief  that  there- 
by I  beat  protect  and  control  them,  and  tluit 
she  will  from  time  to  time^  as  her  Judgmmt, 
smse  of  Justice,  and  dut7  ^aU  In  her  own 
will  direct,  and  aa  the  necessities  and  wants 
of  our  children  ahall  require,  make  to  them 
audi  advancements,  in  cash  or  property,  as 
she  ahall  think  best  and  proper. 

**I  enjoin  It  npim  her  at  all  times  to  re> 
B«Te  to  herself,  as  the  occupant  of  the  home- 
stead (which  la  her  home)  and  Uie  propw 
Jiead  of  the  family,  sufficient  meana  for  the 
proper  living  of  heraelf  and  family.  That  In 
making  advancements  to  our  children  she 
ahall  chai^  sucih  child  with  hla  or  her  ad- 
Tanconent,  If  in  property,  at  its  market  or 
cash  value  at  the  time  of  the  advancement ; 


and  if  any  child  ahall  be  advanced  by  me 
during  my  life,  such  child  or  children  shall 
be  charged,  of  which  I  will  file  for  my  wife's 
instruction  with  this  will  a  full  statemeot. 
and  for  which  such  child  o^  chlldrra  must 
account  In  any  division  that  may  be  made  i>j 
my  wife,  or  otherwise,  of  my  property.  She 
will  understand  that  the  proper  nurture  and 
education  of  her  children  la  not  to  be  re- 
garded as  advancements  and  have  never  been 
80  regarded  or  charged  by  me. 

"Should  my  wife  marry  again,  then  It  it 
my  will  that  my  wife  and  children  that  select 
three  disinterested  friends,  my  brother  Wil- 
liam (if  living)  being  one,  who  shall  make 
an  equal  and  Just  division  of  my  proputy 
between  her  and  all  of  our  children,  or  their 
legal  representatives,  aa  if  made  under  tbs 
statute  of  distributions  In  this  state ;  and  in 
the  event  of  her  death  as  my  widow,  ahe  may 
direct  by  writing  the  selection  of  three  in- 
telligent and  disinterested  friends  (my  broth- 
er William  being  one,  If  living),  who  ahall 
make  such  equal  and  Just  division  of  all  my 
property  or  estate  remaining  In  her  bands, 
bringing  into  view  and  account  all  previous 
advancements.  ' 

*'I  constitote  and  appoint  my  wife,  Flor- 
ence, the  executrix  of  my  last  will  and  testa- 
ment, without  security  or  bond,  and  de^ 
that  80  long  as  she  can  have  the  aid  and  di- 
rection of  my  brother  William's  advice,  that 
she  win  be  directed  by  him  In  the  care  and 
management  of  the  property  and  the  invest- 
ment of  any  funda  not  needed  or  required  by 
her  in  the  proper  nurture  and  maintenance 
and  education  of  her  family.  Moat  of  my 
personal  and  real  estate  la  now  in  the  name 
of  W.  H.  ft  B.  8.  Tucker,  and  my  desire  is 
that  it  should  remain  In  the  same  name  or 
firm,  unless  there  should  be  found  some  good 
reason  why  It  should  be  changed;  in  that 
event  my  wife  can  make  the  change. 

*'In  testimony  of  all  which  I  liave  Imeunto 
placed  my  name  and  seaL 

"Rufus  S.  Tucker.  [Seal] 

"Baleigb,  N.  a,  Feb.  6,  1880. 

"Ebcecuted  before  0.  McKimmon.  W.  T. 
UcGee. 

"Note.— Raleigh,  N.  O,  Fctonary  9,  18M. 
I  hare  decided  to  keep  no  record  of  advances 
made  to  my  married  <diildren,  as  1  have  ad- 
vanced to  them  aa  their  necessities  required. 
My  wife  knows  about  tlie  amounts  advanced- 
*'Bnfn8  S.  Tucker. 

**No  advanoes  have  been  made  to  my  un- 
married children.  B.  8.  T." 

BufuB  S.  Tucker  died  August  4,  18M, 
seised  of  a  large  estate^  real  and  personal, 
and  his  widow,  Florence  P.  Tucker,  frtio  was 
named  therein  as  devisee  and  executrix, 
qualified  and  entered  Into  possession,  claim- 
ing the  property  in  fee  under  said  wOL  She 
died  December  11, 19(A,  leaving  a  will  where- 
by she  disposed  of  the  pnrperty,  which  sbe 
had  taken  possession  of  under  the  terms  of 
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her  husband's  wlU,  under  the  belief  that  she 
possessed  the  same  In  fee  sUnpLe,  and  at  the 
sauae  time  disposed,  without  dlstingniahlDg 
It,  of  her  property  which  die  bad  received 
from  otber  sources.  The  court  below  be- 
ing of  opinion  that  the  property  devised  to 
her  under  the  will  of  her  husband  was  not 
held  by  her  in  fee,  but  in  trust,  so  adjudged, 
and  the  defendants  appealed.  This  action 
was  b^nn  September  8, 1911.  The  parties, 
plalntlfCs  and  defendants,  other  than  C.  K. 
Dnrfey,  the  surviving  executor  named  in  the 
wlU  of .  Florence  P.  Tucker,  are  her  five 
daughters  and  their  living  husbands  and  the 
ctilldren  of  a  deceased  son. 

Tlllett  &  Guthrie,  of  Charlotte,  and  Wlns- 
ton  ft  Biggs,  of  Raleigh,  for  appellants.  J. 
H.  Pou,  S.  B.  Shepherd,  and  W.  H.  Pace, 
all  of  Baldgh,  for  appelleea. 

GLABK,  a  J.  The  dedstoa  of  this  case 
affects  the  present  control  and  custody  of  a 
large  amount  of  property,  and  to  a  lesaer 
extent  Its  ultimate  destination;  for  the  will 
of  Mrs.  Tucker  substantiaUy  divides  it  equal- 
ly among  her  children  and  the  children  of 
a  deceased  son,  share  and  share  alike,  but, 
with  the  exception  of  a  cash  devise  to  each 
and  some  personal  property,  t^vea  her  chil- 
dren the  annual  Interest  only,  and  devtses 
the  principal  of  each  share  in  trust  to  be 
divided  among  the  grand<diUdren  at  the  death 
of  their  mothers.  The  will  of  Florence  P. 
Tucker  Is  not  presented  for  construction,  but 
the  fact  that  the  bulk  of  the  principal  of  the 
estate  Is  thus  tied  up  during  the  lifetime  of 
her  children,  who  are  to  receive  merely  the 
Interest,  is  the  ground  of  the  action  on  the 
part  of  the  plalntlCTs,  who  contend  that  the 
property  was  not  devised  to  her  by  her  hus- 
band in  fee,  and  that  the  estate  should  be 
divided  at  this  time. 

The  elementary  rule  for  the  construction 
of  wills  is  that  every  will  shall  be  construed 
to  ^ectuate  the  Intent  of  the  testator,  and 
that  this  intention  nrost  be  gathered  from  the 
terms  of  the  will  itself.  The  testator  was  a 
man  of  large  estate  and  of  high  intelligence, 
a  graduate  of  the  State  University,  and.  as 
the  will  itself  states,  it  is  written  entirely 
in  his  own  handwriting  and  is  dated  14  years 
prior  to  his  death. 

The  language  of  the  will  Is  explicit,  and 
the  testator's  intention  is  very  clearly  ex- 
pressed, in  these  words:  "I  give,  devise,  and 
bequeath  to  my  dear  wife,  Florence  Perkins 
Tucker,  all  of  my  estate,  real  or  personal, 
wherever  located  or  however  held,  or  all  that 
I  may  acquire  or  bold  at  the  time  of  my 
death,  of  whatever  nature  or  description, 
then  belonging  to  me.  I  desire  that  my  wife 
shall  take,  hold,  and  own,  Just  as  I  now  hold 
and  own  or  shall  hold  and  own  at  the  date 
of  my  death.  I  declare  her  Interest  in  my 
estate,  real  and  personal,  shall  be  as  absolute 
as  my  own,  and  not  be  considered  or  taken 
as  a  trust,  technically  so  called,  to  be  en- 


forced by  Uke  judgment  or  decree  of  any 
court  otber  than  her  own  consdeoc^  judg- 
ment, and  atCectlon  shall  prompt  her  to 
so  r^rd  it"  These  words  are  so  clear  and 
peremptory  that  we  cannot  conceive  that  the 
testator  meant  other  than  to  devise  bis  entire 
property  to  his  wife  to  "hold  and  own  jmt  as 
he  held  and  owned  or  should  hold  and  own 
it  at  the  day  of  Us  death,"  and  that  "ber 
Interest  in  his  estate^  real  and  personal, 
should  be  as  absolute  as  bis  own,  and  not 
to  be  omsideTed  or  taken  as  a  trust,  tec^ 
nlcally  so  called,  to  be  enforced  by  the  judg- 
ment or  decree  of  any  court  other  than  her 
own  conscience.  Judgment,  and  affection 
shonld  prompt  her  to  so  regard  It**  There 
Is  nothing  that  follows  In  this  will  wbldi 
can  shake  or  throw  a  doubt  upon  this  so 
clear  expression  of  the  testator's  intention, 
which  was  declared  to  be  to  vest  the  estate 
"as  absolutely  in  his  ,wife  as  the  testator 
held  it  at  his  death,"'  and  by  antldpatlon 
forbids  any  construction  of  the  will  which 
should  hold  Its  terms  as  giving  her  an  inter- 
est as  trustee  and  not  absolutely. 

The  next  paragraph  in  the  will  la  an  ex- 
planation to  his  children  of  the  reason  why 
he  has  thus  devised  the  estate  absolutely  to 
his  wife.  He  then  enjoins  upon  her  to  re- 
serve to  herself  the  homestead  and  sufficient 
means  for  the  proper  support  of  herself  and 
family.  Counsel  for  the  plaintiffs  place  em- 
phasis upon  the  word  "enjoin."  But  with  the 
context  It  is  merely  the  expression  of  solici- 
tude, and  a  desire  that  his  wife  should  not, 
out  of  affection  for  her  children,  strip  her- 
self of  a  sufficient  support  and  maintenance. 

The  next  paragraph  of  the  will  is  advice 
to  his  wife  as  to  the  method  of  making  ad- 
vancements, which  he  naturally  and  evident- 
ly expected  she  would  make  to  the  children, 
and  that  the  children  shall  be  charged  for 
such  advancements  at  the  market  value  at 
the  time,  and,  further,  he  expresses  the  de- 
sire that  the  support  and  education  of  the 
children  shall  not  be  regarded  as  en  ad- 
vancement 

The  next  paragraph  provides  that  In  event 
his  wife  should  marry  (which  event  did  not 
occur)  the  property  should  be  divided  be- 
tween her  and  his  children  according  to  the 
statute  of  distribution,  and  by  the  method 
he  suggested.  In  short  the  testator  gave  his 
wife  a  fee  in  his  estate,  defeasible  on  the 
contingency  of  her  marriage. 

The  next  paragraph  of  his  will  appointed 
his  wife  sole  executrix  without  security  or 
bond,  and  expresses  a  desire  that  she  will 
avail  herself  of  the  advice  of  his  brother, 
William  (who  predeceased  him),  in  the  man- 
agement of  the  property  and  the  invest- 
ment of  surplus  funds,  adding  a  desire  that 
his  interest  in  the  mercantile  firm  of  which 
he  and  his  brother  were  members  should 
remain  unchanged,  unless  his  wife  should  find 
good  reason  for  a  change,,  wbicb  was  left  en- 
tirely to  ber  judgment  This  Is  th^  whole 
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The  very  mble  and  learned  counsel  on  both 
sides  wbo  argued  this  cause  have  dted  ns 
to  a  v&j  large  nimiber  of  cases.  Bnt  tre  do 
not  .tUnk  that  they  can  add  to  the  andra<> 
standing  of  fbls  wUl,  which  Is  the  clear  ex- 
pression of  his  Int^Etons  as  to  the  dbqKwal 
of  his  property,  by  an  educated,  intelligent 
geDtleman,  wbo  knew  how  to  make  him- 
self understood  in  other  matters,  and  whose 
words  in  this  Important  matter  admit  of  no 
donbt  or  ambiguity.  Citations  of  the  ded- 
Bkuu  of  many  courts  as  to  other  wills,  whose 
lai^nage  Is  more  or  less  similar  to  that  here 
used,  cannot  aid  wi,  for  In  few  of  them,  if 
any,  has  the  intenti<m  to  confer  a  fee  been 
contested  when  so  dearly  expressed  as  in 
thlscasft 

In  Griffin  v.  Commander,  79  &  El  499,  at 
this  term,  the  devise  to  the  widow  was  of 
all  the  testator's  estate,  "with  power  to  glre 
and  devise  the  same  after  her  death  to  our 
beloved  children  and  grandchildren,  that  In- 
aamnch  as  they  are  and  should  be  our  law- 
ful heirs  and  that  they  are  equally  our  own 
and  well  beloved  by  each  of  us,  as  their 
Joint  parents,  she  has  the  same  right  of  dis- 
tribution of  our  estate  as  I  have,  knowing 
no  partiality  or  discrimination  in  the  sama" 
We  held  that  the  widow  held  the  property 
in  fee,  and  that  the  rule  applicable  was  dear- 
ly stated  In  Borden  v.  Downey,  86  N.  J.  Iaw, 
77:  "Where  an  estate  for  life  is  expressly 
given,  and  a  power  of  disposition  Is  annexed 
to  it.  In  such  case  the  fee  does  not  pass  un- 
der such  devise,  but  the  naked  power  to  dis- 
pose of  the  fee.  *  *  *  .It  is  otherwise  Id 
case  there  is  a  gift  generally  of  the  estate, 
with  a  power  of  disposition  annexed.  In 
this  latter  case  the  property  itself  Is  tnui» 
ferred." 

In  Jackson  v.  Robins,  16  Johns.  (N.  Y.) 
638,  it  is  held  to  be  settled  law  that,  "where 
an  estate  Is  given  to  a  person  generally,  or 
Indefloltely,  with  a  power  of  disposition,  it 
carries  a  fee;  and  the  only  exception  to 
the  rule  is  where  the  testator  gives  to  the 
first  taker  an  estate  for  life  only,  by  cer- 
tain and  express  words,  and  annexes  to  It  a 
power  of  disposal.  In  that  particular  and 
special  case  the  devisee  •  •  •  will  not 
take  an  estate  In  fee."  This  case  was  cited 
and  approved  in  Bass  v.  Bass,  78  N.  0.  374. 
To  the  same  effect,  Patrl(^  v.  Morehead,  85 
N.  G  62,  39  Am.  Rep.  684;  McKnw  v.  Fain^ 
er,  89  N.  a  437 ;  Parks  t.  Robinson,  188  N.  a 
269,  00  S.  B.  649;  and  there  are  othor  cases 
In  our  court  to  the  same  eiEect 

Counsel  for  the  plalntifrs  rely  upon  two 
cases  in  our  own  oonrts:  Tonng  v.  Yooni^  68 
N.  C.  309,  which  in  no  wise  resemUes  this, 
for  there  the  property  was  given  to  the  tes- 
tator's wife  "to  be  managed  by  her  (and  that 
she  may  be  able  the  better  to  cootnd  and 
manage  onr  dilldren)  to  be  disposed  of  by  her 
to  them  in  that  manner  she  may  think  beat 
for  their  good  and  their  own  hapidness." 
In  that  case  there  was  simply  a  trust  in  the 


wife,  and  nothing  more.  The  plaintiffs  also 
rely  upon  Buss  r.  Jones,  72  M.  C.  S2.  In 
that  case  the  derise  was  to  the  wife,  wbo 
was  onpowered  ."to  give  to  my  dan^ter  E. 
*  •  *  any  of  said  property  at  any  time,  or 
from  time  to  time,  as  said  wife  may  think 
proper."  The  court  bdd  tliat  this  was  a 
trust,  and  the  wife  had  only  a  Ufe  estate, 
qnottng  as  anOioxity  the  above  case  of  Tonng 
V.  Tonng,  whldi  dearly  does  not  sustain  it 
The  case  was  evidently  not  well  considered, 
and  no  reasoning  is  given  and  no  authority 
dted  cQust  Oaax  Young  t.  TonuA  which,  u 
we  have  said.  Is  not  in  pcdnt  It  la,  bowerer, 
not  necessary  to  do  mace  than  to  pMnt  out 
that  the  language  there  construed  is  no  prec- 
edent for  the  construction  of  the  language 
used  In  this  case. 

In  Bnmes  v.  Bumea,  70  C  GL  A.  870, 1S7 
Vei,  794,  the  conrt  saM:  "The  toadency  of 
the  modem  dedsioni^  both  in  Bngland  and  In 
Uils  oonntry,  la  to  restrict  the  ^ctioe  irtiidi 
deduces  a  trust  from  the  expressicm  by  a 
testator  of  a  wish,  desire^  or  recommendation 
regarding  tibie  disposiOon  ot  property  ab- 
solutely bequeathed  (dtlng  2  Story,  Bo,  Jn. 
par.  1060;  Ijambe  v.  Eames,  I*.  B.  10  Bq.  Caa 
267;  In  re  Bntdilnson  and  Tenant,  L.  B.  8 
Ch.  Dir.  B40;  Pomeroy's  Eq.  Jnr.  [2d  Ed.] 
par.  1016 ;  Foose  r.  Whitmor^  82  N.  Y.  406^ 
406,  87  Am.  Bep.  672)." 

In  Holt  T.  Holt,  U4  N.  a  241,  IS  &  X.  96T, 
it  is  said:  "In  a  disposition  by  will  no  words 
are  necessary  to  enlarge  an  estate  devised  or 
bequeathed  trom  one  for  life  Into  ime  ab- 
solute or  In  tee.  Indeed,  It  Is  gennally  neoes- 
saty  that  restraining  expiessltma  should  be 
nsed  to  confine  tbe  gift  to  the  lUa  of  thelet 
atee  or  deviaeft"  Indeed  the  act  of  17M.  now 
Revlsal  3188,  requires  that  a  devise  shall  be 
held  to  be  In  fee  unless  tbe  contrary  anwan 
by  *^dear  and  upreas  words  or  it  rtiall  be 
plainly  Intended."  Jcnui  t.  Blduwmd,  181 
N.  a  S66,  77  S.  B.  960; 

Whatever  may  be  said  as  to  the  consistency 
of  testators  who  confer  unrestricted  power 
over  property  npim  tbdr  granddiildren  or 
more  remote  descendants,  bnt  who  do  not  see 
fit  to  place  the  same  power  and  oonfldenoe 
in  their  own  ddldru,  who  are  restricted  to 
the  receipt  of  Interest  morely  upon  Sfe  es- 
tates (Hodgee  V.  Upscomb,  128  M.  a  67,  38 
S.  B.  281),  testators  as  yet  have  such  power, 
for  tbe  statato  of  wins  wbidi  contferred  the 
power  to  dispose  of  property  by  wlU  (In  re 
Garland's  Will,  100  N.  C.  686,  76  S.  B.  48ffi, 
has  not  been  restricted  beyond  limiting  tbe 
power  to  devise  to  a  life  or  lives  In  betaig  or 
21  youa  thereaftOT,  and  by  tbe  recent  restrifr 
tion  as  to  contingent  remainders  (wbether 
created  by  will  or  deed),  under  Laws  1903,  & 
99,  now  Bevlsal  1690  (Anderson  t.  Wllldi4 
142  N.  C.  160,  S6  S.  B.  27%  0  L.  B.  A.  pt.  8.] 
1145).  Besides,  tbe  will  before  us  for  con- 
sideration Is  not  the  will  of  Ua.  Toder 
but  that  of  Bufns  8.  Tucker,  which  oontaias 
no  such  limitations. 

It  would  be  the  merest  affectat^  f^^c"* 
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fug  to  quote  Ui«  almost  Inflnite  number  of 
eases  In  wlddi  langoage  differing  more  or 
less  from  that  used  In  this  will  bas  bew  con- 
strued by  the  courts  In  an  effort  to  anlTe 
at  tibe  testator's  ™f  wing,  and  to  pc^t  out  at 
great  length  wherein  the  words  in  each  ap- 
proximate or  differ  from  the  language  need 
In  the  will  before  n& 

Wl^  darktto  Gonnsel  by  mnltltade  of 
words?  The  tm^  doty  before  as  to  dedare 
the  meaning  of  tiie  words  of  the  testator  in 
this  case.  To  our  apprehension,  the  testator 
gare  his  entire  property,  as  absolutely  to 
his  wife  as  be  held  tt  hinueU;  and  with- 
«iit  w«n^fyii||g  any  trust;  and  he  said  this 
dearly  and  intelligibly  and  without  am- 
biguity. He  made  this  devise  defeasible  in 
tbe  erent  of  hla  wifi^s  ronarriage,  an  event 
which  did  not  occur.  Bis  will  expresses  so- 
lldtade  that  his  wife  should  retain  sufOcient 
pnqwrty  for  her  own  use,  and  he  evidently 
expected  that  she  would  pass  it  cm  to  her 
ehllibren.  But  be  did  not  confer  on  her  any 
power  of  appointment,  because  he  had  given 
her  the  property  absolotely ;  and,  if  he  had 
annexed  the  power  of  appointment,  after  the 
devise  to  her  generally.  Indeed  explicitly,  In 
toe,  it  would  not  have  restricted  her  inter- 
est to  a  lif6  estate,  as  tbe  authorities  dted 
from  our  own  court  above  ami>ly  demon- 
strate. 

The  jBdgment  of  tbe  court  below  Is  re- 
versed. 

nea  n.  c.  k») 

SIMMONS  et  aL  v.  McOUIiLIN. 

(Bapreme  Court  of  North  CaroUna.    Oct  22, 

1918.) 

1.  HOHBSTEAD  (g  172*)— WAIVU— GonSBUT  SO 

LXVT  AND  SaI^. 

Where  a  man  convicted  of  murder  in  the 
lecond  degree,  in  order  to  get  a  lighter  len- 
tebce,  agreed  that  a  judgment  should  be  enter- 
ed in  an  action  bv  tlie  administrator  and  the 
widow  of  the  murdered  man  (or  the  support  of 
the  widow,  and  that  it  should  be  satisfied  out 
of  tbe  property  attached  by  the  sheriff  In  that 
action,  the  judgment  defendant  consented  to 
waive  his  homestead  in  tbe  land  attached,  and 
could  not  thereafter  ask  that  it  be  set  aside  to 
him,  as  he  might  have  done  had  tbe  judgment 
been  obtained  without  his  consenL 

(Ed.  Noto.— For  Other  eases,  see  Homestead, 
Cent.  Dig.  i  88B;  Dec.  Dig,  !  172.*] 

2.  HoafXSTKAD  (I  169*)— Waivbb^oksbnt  to 

SXLK— JOIRDEB  OF  WIFE. 

It  appearing  that  the  homestead  exemption 
of  the  debtor  had  not  been  set  apart,  the  con- 
sent of  the  wife  to  the  judgment  waiving  tbe 
homestead  was  not  necessary,  since  Const.  arL 
10,  S  8,  requiring  her  consent  to  a  deed  convey- 
ing the  homestead,  applies  only  when  the  home- 
stead has  been  set  apart,  or  there  is  a  judg- 
ment docketed  and  in  force  which  Is  a  Hen  upon 
the  land. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  8  335;  Dec.  Dig.  S  169.»] 

3.  HoMESTun  a  172*)— Waivib  —  FOBlC  — 

Consent  JuoQifSKT. 

A  debtor  can  waive  his  homestead  exemp- 
tion by  consenting  to  tbe  entry  of  a  judgment 
and  Its  satis&ction  out  of  the  homestead,  since 


a  jodgment  entered  by  consent  of  the  parties 
la  at  least  as  conclusive  upon  them  as  one  ren- 
dered by  the  court  after  trial. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  i  839;  Dec  Dig.  S  172.*] 

Appeal  from  Superior  Court,  Sampson 
County;  Lyon,  Judge. 

Aetton  by  Sallle  Simmons  and  another 
tgalnst  "W^  B.  McCullln.  From  a  Judgment 
requiring  the  sberlfC  to  allot  and  set  apart 
Oie  liomestead  tO,  the  d^endant  before  pro- 
ceeding to  sell  obtain  land  to  satisfy  a  Judg- 
ment, the  plaintUb  appeal.  Judgment  modi- 
fied. 

This  is  an  injunction  against  a  sale  of  de- 
fendant's land.  W.  R.  McCnllln  and  James 
McCulllxi  were  indicted  for  the  murder  of 
Jonah  Simmons,  and  were  convicted  of  mur- 
der in  the  second  decree.  Plaintiff  and  the 
widow  brought  civil  suits  to  recover  damages 
for  the  killing.  The  court,  after  the  ver- 
dict was  returned  in  the  criminal  case,  sug- 
gested that,  if  a  liberal  provision  was  made 
for  the  widow,  by  allowing  a  judgment  In 
the  civil  case  for  $3,000,  he  would  consider 
It  In  passing  sentence,  and  award  the  mini- 
mum punishment  The  parties  all  agreed  to 
this,  and  consented  that  judgment  should  be 
entered  in  favor  of  the  widow  for  $3,000  and 
costs.  This  was  accordingly  done,  and  judg- 
ment was  entered  by  consent  for  that  sum 
and  costs  against  W.  E.  McCullin,  and  for 
$1  and  costs  against  James  McCullln;  It 
being  provided  therein  that  "she  recover  of 
the  defendants  the  sum  of  $3,000  and  costs 
of  the  action,  and  the  sheriff  shall  satisfy  the 
same  out  of  the  property  attached  by  him  in 
the  case  of  Charlie  Bradshaw,  administrator 
of  Jonah  Simmons,  against  the  said  defend- 
ants, and  that  the  said  Charlie  Bradshaw,  ad- 
ministrator of  Jonah  Simmons,  recover  of  de- 
fendants the  sum  of  $1  and  the  costs  of  ac- 
tion, which  the  sheriff  shell  collect  out  of  said 
property."  The  property  was  advertised  by 
the  sheriff  In  obedience  to  the  judgment  of 
the  court,  and  pending  the  said  advertisement 
defendants  applied  for  and  obtained  an  or- 
der res&alning  the  sale  of  the  property,  and 
an  order  to  show  cause  why  a  perpetual  In- 
junction should  not  issue,  upon  the  ground 
that  the  sheriff  proposed  to  sell  without  allot- 
ting the  homestead.  Judge  Lyon  found  as 
facts,  on  tbe  hearing  of  the  order  to  show 
cause  before  lilm,  that  James  McCullln  has 
a  wife  and  child,  but  owns  no  real  property, 
and  that  W.  R.  McCullin  owns  real  property 
In  Sampson  county,  and  has  a  wife.  Upon 
his  findings,  the  pleadings,  and  admissions,  he 
adjudged  that  defendants  are  not  entitled  to 
any  exemption  In  the  personal  property,  and 
that  W.  E.  McCullln  is  enUtled  to  a  home- 
stead In  the  land  owned  by  him,  which  la  all 
he  had,  and  he  further  adjudged  that  the 
sheriff  allot  and  set  apart  the  homestead  of 
W.  E.  McCullln  before  proceeding  to  sell  the 
land,  and  thft  be  sell  only  tbe  surplus  of 
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the  land,  and  what  Is  called  the  "reversionary 
Interraf '  and  the  personal  property,  and  ap- 
ply the  proceeds  to  the  payment  of  the  jud2- 
ment  and  costs.  Plaintiff  appealed. 

Faison  &  Wright  and  Geo.  E.  Butler,  aU 
of  Clinton,  for  appellants.  H.  A.  Grady,  of 
OUnton,  for  appdlee. 

WALKER,  J.  (after  stating  tb'e  facts  as 
above.)  [1]  It  is  evident  that  the  judgment 
entered  by  the  consent  of  the  parties  was  the 
result  of  the  compromise  between  them,  and 
intended  to  relieve  the  twj)  convicted  de- 
fendants of  the  heavy  pains  and  penalties  of 
the  law  which  they  had  violated.  In  accord- 
ance with  the  agreement,  the  verdict  was 
changed  to  one  of  manslaughter,  and  the 
lightest  sentence  Imposed,  Instead  of  confin- 
ing the  defendants  in  the  penitentiary  at 
hard  labor  for  a  long  term.  No  Question  of 
duress  is  raised  in  the  case.  It  presents  the 
naked  question,  In  the  plaintiff's  appeal, 
whether  the  defendant  W.  R.  McCullIn  is 
entitled  to  a  homestead  as  against  this  judg- 
ment We  observe  that  the  argument  of  the 
defendant's  counsel  Is  based  almost  entirely 
upon  the  assumption  that  the  judgment  was 
taken  In  Invitum;  whereas,  It  appears  on  Its 
face  to  have  been  entered  by  consent  of  the 
partlea  It  Is  not  like  the  judgment  of  a 
court  ascertaining  their  rights,  with  or  wlth- 
ont  a  verdict,  and  decreeing  against  them  of 
Its  own  wUL  In  such  a  case,  where  it  is 
adjudged  that  money  be  paid,  the  sheriff 
should  have  the  homestead  laid  off  to  the 
defendant  before  selling  the  surplus,  If  any, 
of  the  land.  The  part  so  allotted  and  set 
apart  Is  exempt  from  sale  under  the  process 
for  the  period  prescribed  by  law,  and  no 
part  of  it  can  be  sold  under  execution  until 
this  quality  of  exemption  has  ceased  to  ex- 
ist. It  Is  not  necessary  to  discuss  the  right 
to  sell  what  is  called  the  "reversionary  in- 
terest," In  the  view  we  have  taken  of  the 
caa&  Instead  of  being  a  Judgment  In  tn- 
vitom,  this  has  all  the  attributes  of  a  con- 
sent judgment,  and  It  expressly  prorldes,  as 
we  construe  It,  that  all  of  the  property,  real 
and  personal,  upon  which  a  former  levy,  un- 
der an  attachment,  had  been  made  shall  be 
sold  and  the  proceeds  applied  to  the  '*satls- 
Ihctton"  of  the  Judgment  and  costs.  This 
must  be  the  meaning  and  sense  of  it,  not  only 
in  view  of  the  Acts  and  circumstances  sur- 
rounding the  parties  at  Oie  time  it  was  en- 
tered, but  by  the  very  terms  of  the  Judg- 
ment Itself.  By  consoit  and  with  the  sanc- 
tion of  the  court,  it  is  adjudged  that  the 
whole  of  the  property  be  appropriated  to  the 
payment  of  the  amount  recovered  and  costs, 
without  regard  to  any  vtgbt  of  exemption. 

[I]  The  only  remaining  questions  are,  Was 
the  wife's  Joinder  necrasary  to  thus  ctm- 
demn  the  property  to  the  satl^ction  of  the 
Judgm»t?  and,  second,  could  the  husband, 
in  that  form,  part  with  his  right  of  exemp- 
tion? We  think  that  both  questions  must  be 


answered  against  the  defendant  W.  R-  Mc- 
GulUn.  It  has  been  held  for  a  long  time  and 
in  many  cases,  that  the  wife's  joinder  Is  not 
required,  unless  there  is  a  Judgment  Picketed 
and  In  force,  which  la  a  lien  npon  the  land, 
or  unless  the  homestead  has  been  actually 
set  apart.  Const  art.  10,  S  S;  Mayho  v. 
Cotton,  69  N.  C.  289;  Hughes  v.  Hodges,  102 
N.  C.  249,  9  S.  K.  437;  Scott  T.  Lane,  109 
N.  C.  155.  13  S;  R  772;  Joyner  v.  Sugg,  132 
N.  C.  580,  44  S.  B.  122;  Rodman  v.  Robin- 
son, 134  N.  C.  603,  47  S.  B.  19,  66  L.  B.  A 
682,  101  Am.  St  Rep.  877;  Shaddeford  v. 
Morrill,  142  N.  C.  221,  66  S.  E.  82.  In  Hughes 
V.  Hodges,  the  court  (by  Av^,  J.)  said: 
"The  defendant  conv^ed  his  land  by  mort- 
gage deed  to  secure  mon^  (loaned  to  blm  on 
the  land,  as  we  Infer).  Until  proof  to  the 
contrary  is  offered,  the  presumption  Is  In 
favor  of  this  power  to  conv^,  and  the  de- 
fendant offers  no  evidence  of  the  existrace 
of  a  judgment  against  himselt  For  the  piu> 
pose  of  this  discussion  there  can  be  no  dif- 
ference between  a  mortgage  and  an  abso- 
lute deed.  His  first  wife,  who  was  then  liv- 
ing, did  not  join,  and  did  not,  therefore,  con- 
vey her  right  to  dower,  had  die  survived  her 
husband.  But  die  died  in  1881  and  It  Is  not 
necessary  to  ^scuss  the  rights  of  defoid- 
ant's  second  wife.  It  is  sofildent  to  say  that 
neither  she  nor  any  other  person  can  be  al- 
lowed a  homestead  In  the  land.  No  home- 
stead having  been  allotted  before  the  deed 
was  executed  in  1876,  or  since,  the  deed  ot 
the  defendant  to  the  idalntUTs  testator  was 
valid,  and  passed  the  land  to  the  grantee 
tor  the  purposes  m«itioned  therein,  snbject 
only  to  a  contingent  right  (of  dower)  no 
longer  hanging  over  It  We  therefore  hold 
that  the  judge  erred  In  ordering  the  sale  of 
the'  reversionary  taitereat,  and  should  have 
adjudged  that  the  entire  interest,  instead  of 
the  reversionary  interest  aaly,  be  sold,  un- 
less the  debt  should  be  paid  by  the  time 
mentioned." 

[S]  In  r^rd  to  the  second  question,  we 
do  not  see  that  a  Judgment  is  none  the  less 
effective  as  a  bar,  because  Its  merits  were 
determined,  in  whole  or  in  part,  by  the  agree- 
ment of  the  partlea  It  seems  to  us  that  it 
Is  immaterial  whether  it  was  obtained  b; 
consent  or  by  a  dedslon  of  the  court  upon 
the  points  in  controversy,  so  far  as  its  con- 
doslveness  and  binding  force  Is  concerned, 
which  do  not  depbnd  upon  its  form  or  upwi 
the  fact  that  the  court  Investigated  or  de- 
cided the  I^iol  principles  invcdved,  and  there 
is  no  snbdantlal  reason  why  It  should  not 
be  jnst  as  effective  to  finally  detwrnlne  aad 
settle  the  rights  of  the  parties  as  If  It  had 
been  rendered  npon  demurrer  or  verdict,  nor 
why  it  should  not  be  as  complete  a  bar  be- 
tween die  parties  to  It  as  any  jodgmait  1b 
invitum.  It  has  been  conceded  by  the  bigtt- 
est  authority  to  have  Jnst  that  ^^ct,  and  tbe 
courts  have  held  tStat  a  Judgment  ateted 
upon  a  stipulation  of  the  parties  after  Issue 
Joined  has  the  same  blndtaig'  tone  JAdoper 
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Btion  as  an  estoppel  has  If  tbe  action  bad 
been  tried  on  the  mei-lts,  and  the  Jadgment 
was  a  perfect  bar.  The  aboTe  principle  Is 
fully  stated  in  the  text  of  2  Bl&ck  on  Judg- 
ments, S  705,  and  well  supported  by  the  cases 
In  the  notes.  "A  decree  In  equity,  by  consent 
of  parties  and  upon  a  compromise  between 
them,  is  a  bar  to  any  subsequent  suit  upon  a 
claim  therein  set  forth  as  among  the  matters 
compromised  and  settled,  although  not  in 
foct  llt^ated  in  the  suit  in  which  the  decree 
was  rendered."  Nashville  R.  Co.  t.  U.  S., 
118  U.  S.  261,  5  Sup.  Ct  460,  28  L.  Ed.  971; 
Bigley  T.  Watson,  98  Tenn.  357,  39  S.  W. 
52S,  38  L:  R.  A.  679;  Adler  t.  Van  Kirk  L. 
Co.,  114  Ala.  561,  21  South.  490,  62  Am.  St 
Rep.  133.  "There  can  be  no  doubt  that  a 
Judgment  entered  up  by  the  court,  upon  Uie 
agreement  of  parties,  is,  to  say  the  least,  as 
conclusive  upon  them  am  if  Judgment  were 
rendered  in  the  ordinary  course  of  proceed* 
ing.**  Pelton  v.  Mott,  11  VL  148,  84  Am.  Dec. 
(Extra  Anno.)  678.  The  same  doctrine,  we 
think,  has  been  expressly  approved  by  this 
court  In  Stump  v.  Long,  84  N.  G.  616,  it 
was  held  that  an  agreed  Judgment  or  order 
is  binding  and  conclusive,  and  cannot  be 
set  aside  or  modified,  without  the  consent  of 
both  parties,  except  upon  the  ground  of  mu- 
tual mistake  or  fraud.  See  Edney  r.  IMney, 
81  N.  C.  1 ;  IfcEachem  v.  Kerchner,  90  N.  Q 
179,  and  93  N.  C.  455 ;  Vaughan  v.  Gooch,  92 
N.  C.  527.  It  Is  said  In  Kerchner  v.  McEach- 
ern,  90  N.  C.  179,  that  while  the  terms  are 
settled  by  the  parties,  tbe  Judgment  has  the 
same  force  and  effect  as  if  It  had  been  en- 
tered by  the  court  In  regular  course,  and  in 
that  sense,  it  becomes  the  Judgment  of  the 
court  by  virtue  of  its  sanction.  Lamb  v. 
Gatiln,  22  N.  G.  37,  was  decided  on  special 
grounds,  and  is  not  like  this  case,  and  the 
same  may  be  said  of  Bank  v.  Commissioners, 
U9  N.  C.  214,  25  S.  E.  966.  The  matters 
there  involved,  it  was  held,  were  not  the  sub- 
ject of  agreement ;  but  here  the  defendant  Is 
sui  Juris,  and  can  convey,  release,  or  other- 
wise dispose  of  his  property  by  deed  duly 
executed,  or  contract,  or  Judgment  regularly 
entered,  and  may  sometimes  even  lose  his 
constitutional  rights  by  not  asserting  them 
at  the  proi)er  time  and  In  the  proper  way. 
A  regular  Judgment  against  him,  disposing  of 
his  homestead,  would  not  be  void  or  even 
Irregular,  but  at  most  only  erroneous,  and  to 
be  corrected.  If  wrong,  by  appeaL  McLeod 
V.  Graham.  132  N.  C.  473,  43  &  E.  935;  Hen- 
derson V.  Mkrare,  125  N.  C.  383,  34  S.  B.  446. 
Tbe  case  of  Beavan  v.  Speed,  74  N.  C.  544, 
does  not  apply,  as  there  was  no  direction  to 
sell  the  land,  but  simply  a  Judgment  for 
the  amount  of  the  note.  As  the  Joinder  of 
the  wife  Is  not  required,  we  do  not  see  why 
the  husband  cannot  part  with  his  right  of 
exemption  by  Judgment  that  the  land  should 
be  sold  to  pay  the  sum  recovered  as  well  as 
he  can  by  mortgage  or  deed  for  the  same 
purpose.  Hughes  v.  Hodges,  supra.  Defend- 


ant alleges.  In  his  application  fbr  the  Injunc- 
tion against  tbe  sale,  that  the  land  Is  not 
more  than  sufficient  In  value  to  pay  the 
claim.  How,  then,  can  the  latter  be  "satis- 
fled"  without  selling  the  land  as  an  entirety 
and  without  regard  to  the  homestead? 

In  the  view  we  have  taken  of  the  case,  It 
is  not  necessary  to  discuss  the  correctness  of 
the  decision  In  Delllnger  v.  Tweed,  66  N.  C. 
206,  which  we  were  asked  to  re-examine. 
The  court's  ruling  as  to  the  personal  property 
is  covered  by  what  we  have  said  In  regard 
to  tbe  homestead  exemption. 

There  was  error  in  the  judgment,  and  it 
will  be  modified  by  dissolving  the  Injunction 
and  requiring  tbe  land  to  be  sold  for  the  pay- 
ment of  the  amount  due  and  costs,  without 
allotting  any  homestead  or  personal  property 
exemption.  Ai^llant  wlU  recover  the  oosts 
of  this  court 

Error. 

Defendants'  AppeaL 

Tbe  deddon  In  the  plalntilTs  appeal  re- 
quires us  to  declare  that  there  was  no  error 
In  this  appeal.  There  are  other  reasons  that 
might  be  assigned  for  this  conclusion;  but 
It  Is  unnecessary  to  state  Qiem. 

No  error. 

fJSi  N.  G.  tU) 

BAEFOHD  LUMBER  CO.  t.  BOCKFISH 
TRADING  CO. 

(Supreme  Court  of  North  CaroUna.    Oct  22, 
1913.) 

1.  Mechanics'  Liens  (i  1S2»)  —  NonOB  or 

Lien— Time  of  Filing. 

Revisal  1905,  S  2028,  as  amended  by  Pub. 
Laws  1909,  c  32,  providing  that  notice  of  liens 
shall  be  filed  within  12  months  after  the  final 
furnishing  of  materials,  provided  that,  as  to 
the  rights  of  a  purchaser  for  value  without  no- 
tice, vie  notice  of  lien  must  be  filed  within  6 
mouths,  contemplates  that  the  materialman  to 
protect  himself  againBt  a  purchaser  for  value 
without  notice  mast  file  taia  notice  of  lieu  with- 
in 6  months,  but  that  he  may  file  it  within  12 
months  to  protect  Umself  against  pniehaaen 
with  notice. 

(Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Coit  Dig.  IS  190,  192-207 ;  Dec  Dig.  i 
132.t] 

2.  Statuteb  (I  185*).  —  Pbkstjmftions  — 
Knowlbdoe  or  Existing  Law. 

The  Legisiature  is  presumed  to  know  the 
existing  law,  including  the  judicial  construction 
given  to  existing  statutes,  and  to  legislate  with 
reference  thereto. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  fi  264;  Dec.  Dig.  S  186.*] 

3.  Venoob  and  Pubohasbb  (S  228*)— Bona 
Fide  PuBOnASEB  -~  Notzoe  —  Pditiho  on 

Ihquibt. 

A  purchaser  having  notice  of  an  opposing 
claim  IB  thereby  placed  upon  inquiry,  and 
charged  with  notice  of  every  fact  which  a  prop- 
er inquiry  would  have  discovered. 

[EA.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  IMg.  |S  4fl5-«0};  Dec  Dig.  i 
228.*] 

4.  Mechanics'  Liens  (5  210*)  —  Waiveb  os" 
Lien— Extending  Time  of  Payment. 

Extending  the  time  of  payment  to  tbe 
owner  does  not  waive  a  mechanic's  lien^  unless 
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tlie  time  b  extended  br  agraement  beywd  tbrnt 
allowed  for  entorelac  ueiu. 

[Bd.  Note.-^BNnr  other  caaet,  eee  Hechanlce' 
Lleiu,  OenL  Dig.  |  881;  Dec  Die.  S  210 .•] 

S.  AFFBAI.  Aira  EBBOB  (I  1066*)— KUIOASS 

Bbbob— Instructions. 

Any  error,  in  mechanics'  liens  proceeding! 
Id  which  defendant  claimed  as  a  pnrctuieer 
without  notice  of  the  lien.  In  cbarglnK  on  the 
burden  of  proof  aa  to  notice  of  the  lien  was 
harmless,  where  notice  was  ebown  by  the  evi- 
dence without  dispute. 

[Ed.  Note.— For  otlier  casee,  see  Appeal  and 
Error,  Cent.  Dig.  1  4220;  Dec  Dig.  f  1066.*] 

S.  Mbohanzcs'  Lisna  (|  279*)— Bona  Fids 

PUBOHASEBS— BUBDBN  OV  PBOOr. 

One  claiming  to  have  pardiased  land 
charged  with  a  mechanic's  Hen  without  notice 
thereof  has  the  burden  of  proof  ttiat  he  is  with- 
in the  proviso  of  Revisa]  1906,  I  2028,  as 
amended  bj  Pub.  Laws  1009,  c.  82,  requiring 
notice  of  lien  to  be  filed  within  12  months  after 
furnishing  the  materials,  provided  that  as  to 
the  rights  of  a  purchaser  without  notice  the 
notice  of  lien  must  be  filed  within  6  months. 

[Ed.  Note^For  other  cases,  see  Mechanics' 
I^uL  Cent  Dig.  fi  566,  666;  Dws.  Dig.  i 

Aroeal  from  Superior  Gonrt;  Hoke  Onrntr; 
Lyon,  Judge. 

Actloii  by  the  Baeford  Lumber  Oompany 
against  tfae  Bockfish  trading  Company* 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peala.  Afflnned. 

This  Is  an  action  to  enforce  a  material 
lien  against  real  property.  During  the  spring 
and  summer  of  1911  W.  N.  Campbell  bought 
of  the  plaintiff  material  with  which  to  build 
his  bouse  at  Rockflsh,  M.  C  The  last  item 
of  material,  as  indicated  In  the  notice  of  lien, 
was  furnished  July  13,  191L  The  defendant 
Campbell  gave  plaintiff  his  promissory  note 
for  90  days,  which  was  not  paid,  and  then  a 
renewal  note  for  the  same  amount  for  an- 
other 90  days,  which  was  not  paid,  and  which 
was  due  about  the  1st  day  of  March,  1912. 
The  notice  of  lien  was  duly  filed  on  the  13th 
day  of  March,  1912,  more  than  6  and  less  than 
12  months  after  the  last  of  the  material  was 
famished,  and  after  the  registration  of  the 
deed  frbm  W.  N.  Campbell  to  the  Rockfish 
Trading  Company.  The  defendants  filed  an- 
swers, denying  any  liability,  and  the  defend- 
ant Rockflsh  Trading  Company  furttier 
pleaded  that  it  was  a  pnrcliaser  of  said  prop- 
erty for  value  and  without  notice  of  the  al- 
leged clahn  of  plaintiff,  and  that  more  than 
6  months  had  elapsed  since  plaintiff  furnish- 
ed said  material  and  its  notice  of  lien. 

At  the  trial  A.  A.  Wllliford.  president  of 
plaintiff  corporation,  testified  that  the  last 
of  the  material  was  furnished  July  10,  1912, 
and  Jnly  19th  thereafter  he  took  defendant's 
note  for  said  amount,  and  discounted  it  at 
the  Bank  of  Baeford.  When  this  note  ma- 
tured, it  was  renewed  fbr  another  90  days, 
and  again  discounted.  He  further  testified 
that  probably  about  the  1st  of  January  he 
told  J.  W.  McLauchlln,  an  officer  of  the  Kock- 
Hsh  Trading  Company,  that  Campbell  had 
not  paid  them  for  the  material  used  for 


bnildlng  hla  liouae  at  Bockflah.  J.  W.  ITfr 
taucblln  teatlfled  In  behalf  of  tbe  Trading 
Company  that  It  bought  the  house  In  whldi 
Campbdl  ttved,  and  paid  valoe  and  probaUy 
more  for  it,  and  that  some  considerable  time 
before  the  purchase  Wllliford  had  said  some* 
th^ng  about  plalntlff'a  c^^***  agalnat  Ckmih 
bell,  and  that  there  was  no  incumbrance  on 
the  record  agatoat  tlie  property.  The  deed 
from  Campbell  to  the  Bockflah  Trading  Com- 
pany, redtlng  a  oonalderatlott  of  t^OOO,  waa 
Introduced.  There  waa  no  diapute  aa  to  tiw 
amount  due  tbe  plaintiff.  The  Jnry  returned 
the  following  verdict:  **(!)  ta  the  defendant 
W.  N.  Campbell  Inddated  to  plaintiff  on  afr 
count  for  material  fumlahedT  If  aot  In 
amonntT  Aneww:  Tea;  |290b  ^rtth  Interest 
(2)  Did  defandant  Bockflah  Trading  Com- 
pany purdiaae  tbe  land  for  value  and  without 
notice  of  Uen  t<a  material  fomtdied  by  plain- 
tiff?  Answer:  No."  TbetB  ma  a  motion  for 
Judgment  <tf  nonsait  by  the  Trading  Com* 
pany,  whldi  was  overruled,  and  it  excepted. 
His  honor  diarged  the  Jury  that  tbe  bnrdoi 
of  proof  waa  on  the  defendant  Trading  Com- 
pany  on  tbe  aeoond  laane,  and  it  excepted. 
Jndgmoit  on  the  verdlet  for  the  plaintiff, 
and  the  Trading  Company  excepted  and  ap> 
pealed. 

J.  W.  Currle,  of  Baeford,  and  J.  O.  Mo* 
Cormick,  of  Wilmington,  for  appellant 
Thomas  &  Whitley,  of  Baeford,  for  appellee. 

ALLEN,  J.  'after  stating  tbe  facts  as 
above).  The  motion  to  nonsuit  rests  on  two 
grounds:  (1)  Tliat  It  Is  admitted  that  the  de- 
fendant is  a  purdiaaer  for  Talue,  and  there 
Is  no  evidence  that  It  had  notice  of  the  lien. 
(2)  niat  the  acceptance  of  a  note  for  tbe 
amount  due  for  material  and  its  renewal  is 
a  waiver  of  the  rl^t  to  a  Uen.  The  correct 
settlement  of  these  questions  requires  a  con- 
sideration of  section  2028  of  tbe  Bevlsal, 
which,  as  amended  by  chapter  32,  pahllc 
Laws  of  1009,  reads  as  follows:  "Notice  of 
lien  shall  be  filed,  as  hereinbefore  provided, 
at  any  time  within  twelve  months  after  the 
completion  of  the  labor,  or  the  final  famish- 
ing the  materials,  or  the  gathering  of  the 
crops:  Provided,  that  as  to  the  rights  of  a 
purchaser  for  value  and  without  notice  the 
notice  of  Uen  mnat  be  filed  within  alx 
months.** 

[1]  The  statute  evldenOy  means  that,  if 
the  materialman  wishes  to  protect  himself 
against  a  purchaser  for  value  without  notice, 
be  must  file  his  notice  of  lien  within  6 
months,  and  that  as  against  purchasers  for 
value  with  notice  he  may  do  so  within  12 
months.  It  also  marks  the  distinction  be- 
tween "notice  to  the  purchaser"  and  '*notIce 
of  lien,"  using  the  language,  to  the  rights 
of  a  purchaser  for  value  without  noUre, 
tbe  notice  of  lien  must  be  filed  wlOiln  6 
months." 

[2,1]  "The  Leglalatnre  la  presumes  to 
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know  tin  oMing  law,  and  to  l^ilate  wlOi 
refmnce  to  it"  (State  t.  BaQway,  145  N. 
G.  542.  Ce  S.  a.  670,  13  L.  B.  A.  [N.  8.]  OOB), 
and  we  must  UienfoTe  aMDme  that  at  the 
time  of  ttae  enactment  of  tbe  statate  It  had 
la  mind  the  partfeularlty  reqntred  In  filing 
notice  of  lien,  as  lUnstrated  in  serenl  caaea 
In  oar  reports  (Wray  t.  Harris.  77  N.  C.  77; 
Cook  T.  Ciobb,  101  N.  a  68,  7  &  B.  700;  Jef- 
ferson r.  Bryant,  161  N.  a  406,  77  S.  B. 
341),  and  the  principle,  well  flatabUshed  aa 
to  pondiaaera,  that,  "where  one  has  nottee 
of  an  oKWslng  claim,  he  Is  put  'npon  in- 
quiry,' and  Is  ptesnmed  to  have  notice  ot 
every  fact  which  a  proper  Inqnlry  would 
hare  enabled  him  to  find  out"  (Blackwood  r. 
Jonee,  67  N.  C  67;  Uamee  v.  Oaither,  93  N. 
C  302;  Whltted  t.  Foanay,  127  N.  a  72, 
87  S.  B.  141). 

If  this  Is  a  correct  position,  and  the  tmn 
naed,  "purchaser  for  value  without  notice," 
la  conatroed  in  accordance  with  Ita  acc^ted 
meanbig,  there  la  npt  only  evidence  ot  no- 
tice to  the  defendant,  but  it  la  substantially 
beyond  dlqpute,  aa  one  ot  the  officers  ot  the 
plaintiff  testified  that  he  told  an  officer  of 
the  defendant  that  Campbell  had  not  paid 
the  plaintiff  for  the  material  used  in  bnilding 
his  house  at  Bockfiah,  and  tbe  officer  ot  the 
defendant  admitted  that  before  tlie  purchase 
the  officer  ot  the  plaintiff  said  something  to 
Dim  about  Campbell  owing  the  Baeford  -Lum- 
ber Company  for  material  used  in  tlie  house. 

[4]  The  second  reason  assigned  by  the  de> 
fendant  In  suiqport  of  his  motion  for  Judg- 
ment of  nonsDlt^that  the  acceptance  of  a 
note,  and  its  extension,  tot  tlie  amount  due 
for  materials  conatitnte  a  iraiver  of  the 
Tight  to  a  lien — might  vnU  fbe  d^endant, 
If  it  did  not  appear  that  the  note  became  due 
and  was  unpaid  by  Campbell  before  the  time 
for  flltaig  the  lioi  expired. 

In  27  Gyc.  p.  266,  in  tlie  article  on  me- 
chanics* liens,  the  anthor  says:  "An  exteo- 
aiiHi  of  the  time  ot  payment  is  not  a  waiver 
of  the  Uen.  although  the  Uen  is  lost,  it  the 
time  for  payment  is  extended  by  agreement 
b^ond  the  time  allowed  for  enforctog  Uie 
lien."  and  the  text  la  snatained  by  the  de- 
cided cases.  Miontandon  v.  Deaa,  14  Ala. 
S3.  48  Am.  Dee.  84;  Chlsholm  v.  Williama, 
128  IlL  116,  21  N.  a  215;  Woolf  v.  Bcbaefer. 
108  AppL  Dlv.  667,  98  N.  T.  Supp.  184 ;  Hoag- 
land  V.  liusk,  88  Neb.  876.  60  N.  W.  162,  29 
Am.  St  BepL  485;  Cuahwa  v.  Improvement 
Ca,  45  W.  Va.  400,  32-  S.  D.  260;  Wisconsin 
Trust  Co.  V.  BoUnaon,  68  Fed.  778,  16  a  C 
A.  668;  Ooble  v.  Oale^  7  Bhickt.  dnd.)  218, 41 
Am.  Dea  219:  There  la  a  very  full  note  to 
tbe  last  case,  in  which  many  authorities  are 
collected  to  sustain  the  position  that  "the 
acceptance  of  the  debtor's  promissory  note 
is  not  alone  sufficient  to  dfect  a  waiver  of 
the  lien,  in  the  absence  of  any  express  agree- 
ment that  H  shall  so  operate."  We  are  there- 
fore of  opinion  that  there  ia  no  error  In  deny* 
Ids  the  motloii  to  nonsolt 


[I]  The  exception  to  the  charge  en  flie 
burdoi  of  proof  on  tbe  second  Issue  is  im- 
material, aa  tbere  la  no  real  oontroveray  as 
to  notloe;  bu^  U  there  had  been  a  conflict 
in  the  evidence  Uie  burden  of  th»  issue  Is  on 
tbe  defendant 

191  The  defoidant  does  not  vdy  tor  Its 
protection  upon  aa  exception  In  tlie  enacting 
clause  <xt  tte  statute^  but  xxpoa  the  proviso, 
which  withdraws  twm  ita  openitlon  after 
6  monitha,  pordtaaera  tat  tataio  wlQioal 
notice,  and  It  devolves  upon  the  defendant 
to  bring  Itadf  within  tbe  proviso.  In  Black 
on  Interpretation  of  Statutes,  p.  2TO,  the 
author  says:  "Wboe  tSie  enacting  clanse  Is 
general  In  its  language  and  objects,  and  a 
proviao  la  attmrarda  Introduced,  tlut  pro- 
viso Is  construed  strictly,  and  takes  no  eaae 
out  of  the  ouctlttg  clanse  which  does  not 
tall  fhirly  within  Its  terms.  In  sliort,  a  pro- 
viao carves  wecial  exoeptlona  only  out  ot  the 
enacting  dauae,  and  thoae  who  set  up  any 
such  exception  must  establish  it  aa  being 
within  the  words  aa  well  as  within  tbe  rea- 
son thereof  The  <|ueadon  is  tolly  dlacnased 
and  the  anthoritieB  collected  in  State  v. 
Gtonlden.  184  N.  a  746,  47  &  B.  460.  We 
are  ther^twe  of  oi^lon  there  Is  no  error. 

No  enor. 


(la  K.  C.  3U) 
BBBWBB  V.  WYNNES,  Mayor,  et  aL 

(Supreme  Court  of  North  Carolina.    Oct.  22, 
1913.) 

1.  Thxatebs  and  Shows  Q  1*)— Iicmobal 
Show— BioHT  to  Spppbibs-  -AuTHoarrT  or 
Police. 

Under  Bevlnl  1908,  I  S731,  makins  it  a 
misdemeanor  for  an;  person  to  give  or  take  part 
in  aay  immoral  show,  exhibitum,  or  perform* 
anoe,  and  Prir.  Lawe  1907.  c  1,  H  28,  al  34, 
giving  the  chief  ot  police  of  Raleigfi  general  bu- 
perrisioti  of  nuisancei  and  the  abatement  there- 
of^ and  charging  him  with  preservation  of  Qie 
peace,  the  detection  of  crime,  the  arrest  of  of- 
lendere,  and  the  inspection  of  all  places  of  public 
amusement,  the  police  are  entitled  to  prevent 
or  aupprew  an  indecent  or  immoral  show  given 
in  a  public  place,  or  in  any  idace  to  wUea  the 
pvUle  are  iuritea. 

[Ed.  Note.— For  other  cases,  sea  Th eaten  and 
Shows,  Cant  Dig.  1  1;  DecTDlg.  |  1.*] 

2.  Aaasei  (|  63*)— AtrrBoanr— Pouon  Om- 
oeas. 

The  police  of  the  dty  of  Baleigh  being  au- 
thorized to  suppress  Immoral  shows  held  in  a 
public  idace  within  the  dty,  they  are  entitled  to 
act  immediately  wbeuever  an  unlawful  exhibi- 
tion is  taking  place  in  their  presence,  or  where 
its  performance  is  imminent  and  their  present 
interference  is  regnired  to  accomplish  the  pur- 
pose ;  and  in  lucii  case  they  may  arreet  with- 
out a  warrant  any  and  all  persons  ai^ng  or  aa- 
eistii^  in  such  shows,  whenever  it  reasonably 
appears  that  such  course  ia  necessary  for  the 
proper  performance  of  their  official  duty. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Gent 
Dig.  SS  145-166 ;  Dec  Dig.  §  63.*] 

8.  Tblai.  16S*)— Affucatxon— Bvidkncb— 
Bevibw. 

In  determining  a  motion  for  a  ntxisuit,  tbe 
evidence  which  makes  for  plaintitTs  right  to  re- 
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cover  tnuBt  be  taken  m  tni&  and  Interpreted  In 
the  light  moat  faroraUe  to  him. 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent. 
Die.  |§  S73.  874;  Dec  Dif.  S  165.*] 

4.  False   IicPBisoriuaKT  (|  89*)— AonoN— 

Question  fob  Jtjbt. 

In  an  action  for  alleged  wrongful  arrest  of 
plaintiff,  while  in  a  theater  in  performance  of 
bis  contract  to  attend  to  the  heating  of  the  build- 
ing, as  a  person  aiding  in  the  proposed  produc- 
tion of  an  alleged  immoral  show,  evidence  held 
to  re(]nire  submission  to  the  jary  of  the  qnestion 
whether  plaintifTs  arrest  without  a  warrant  waa 
justifiable. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Gent  Dig.  H  116-118;  Dec.  Dig.  f 

6.  Abrest  (I  63*)— Necessitt  or  Wabbart— 
Oral  Dibection  feoh  Matob. 

Though  the  mayor  of  the  dty  of  Raleigh 
has  some  judicial  functions  of  a  justice  of  the 
peace,  his  oral  direction  to  his  chief  of  police  to 
prevent  the  ezhibitioD  of  an  alleged  immoral 
show  at  a  theater  was  ministerial  in  character, 
and  did  not  authorize  an  arrest  of  plaintiff,  who 
was  engaged  In  looking  after  the  heating  appli- 
ances of  the  theater  before  it  was  oi>en  to  the 
public,  without  a  warrant. 

[Ed.  Note.— For  other  cases,  see  Arrest,  OenL 
Dig-  II 145-166 ;  Dec.  Dig.  {  68.*] 

Ai^eal  from  Superior  Oourt,  Wake  Ooun- 
ty;  Garto'.  Judge 

Action  by  W.  H.  Brem^  ai^liist  J.  8. 
Wynne,  mayor  and  another.  Judgment  for 
defendants,  and  plaintiff  ai^)eiil8.  Rerersed. 

There  was  evidence  to  that  on  the 

night  of  February  16th,  about  7:30  p.  m., 
plaintiff  was  arreted  without  warrant,  in 
the  dty  of  Raleigh,  1^  defendant  J.  P.  Stell, 
chief  of  police,  and  confined  in  the 
guardhouse.  And  It  was  Insisted  for  plain- 
tiff  that  the  evidence  tended  to  show  that 
the  said  chief  of  police  was  acting  at  the 
time  under  direct  instructions  of  his  code- 
fendant,  J.  S.  Wynne,  then  mayor,  and  that 
there  was  no  legal  excuse  or  JuetlQcation 
for  such  arrest,  and  the  same  amounted  to 
an  actionable  wrong.  It  was  contended  for 
defendants  that  on  the  facts  In  evidence.  It 
appeared  that  plaliitltr  at  tbe  time  was  en- 
gaged In  an  unlawful  act,  to  wit,  the  effort 
to  bring  on  an  Immoral  and  indecent  show 
or  play  at  the  Academy  of  Music  in  the  dty 
of  Raleigh,  and  that  defendant  Stell,  being 
present  for  the  purpose  and  in  the  proper 
performance  of  offidal  duty,  was  endeavor- 
ing to  prevent  and  suppress  tbe  unlawful 
exhibition,  and  the  arrest  of  defendant  was 
.  Justifiable  and  necessary  to  effect  this  pur- 
pose and,  further,  that  plaintiff  was  at  tbe 
time  engaged  in  resisting  effort  of  defend- 
ant to  perform  his  duty,  contrary  to  tbe 
statute.  At  the  close  of  i^aintlff's  testimo- 
ny, and  again  at  the  close  of  the  entire  evi- 
dence, there  was  motion  to  nonsuit  The 
latter  motion  allowed,  and  plaintiff  excepted 
and  appmled. 


Armlstead  Jones  &  Son,  W.  B.  Snow,  W.  H. 
Lyon,  Jr.,  J.  W.  Bonn,  and  Doo^ass  ft 
Douglass,  all  of  Raleigh,  for  appdIanL 
Jones  &  Bailey  and  B.  M.  GatUng,  both  of 
Raleigh,  for  appellee  Wynne.  Walter  I» 
Watson,  of  Raleigh,  for  appellee  StelL 

HOKE.  J.  (after  stating  the  facts  u 
above),  [1]  Under  the  general  law  end  the 
statutes  more  directly  applicable  to  the  dtf 
of  Raleigh,  tbe  chief  of  police  and  his  offi- 
cers have  the  right  to  prevent  or  suppress 
an  indecent  or  Immoral  show,  glvoi  in  a 
public  place,  or  in  any  place  to  which  tbe 
puMlc  are  invited.  Rerlsal  lOOS,  |  3781; 
Priv.  Laws  1907,  c.  L 

In  section  3731  It  is  made  a  misdemeanor 
for  "any  person  •  •  •  to  give  or  take 
part  in  any  immoral  show,  exhibition,  or 
performance  wh^e  Indecent,  immoral,  or 
lewd  dances  or  plays  are  conducted  In  any 
booth,  tent,  room,  or  other  place  to  which 
the  public  is  Invited,  or  If  any  one  permit 
such  exhibitions  or  Immoral  performances  to 
be  conducted  In  any  tent,  booth,  or  other 
place  owned  or  controlled  by  him." 

By  section  28,  Priv.  Laws  1907,  c.  1,  be- 
ing the  Revised  Charter  of  the  city  of  Ral- 
eigh, the  chief  of  police  Is  given  general  su- 
pervision over  "nuisances  and  the  abate- 
ment of  same,"  etc.  In  section  32  he  U 
charged  with  the  duty  of  preserving  the 
peace  and  under  order  of  the  dty  of  sup- 
pressing disturbance,  etc.  Section  34  makes 
provision  in  part  as  follows;  "It  is  hereby 
made  the  duty  of  tbe  police  department  and 
force,  at  all  times  of  day  or  night,  and  the 
members  of  such  force  are  hereby  thereunto 
empowered,  to  ^pedally  preserve  the  public 
peace,  prevent  crime,  detect  and  arrest  of- 
fenders, suppr^s  riots  and  unlawful  gath^- 
in^  which  obstruct  the  free  passage  of  pub- 
lic streets,  sidewalks,  parks  and  places; 
*  *  *  carefully  observe  and  Inspect  all 
places  of  public  amusements,  all  places  of 
business  having  license  to  carry  on  any 
business,  and  to  repress  and  restrain  all  un- 
lawful disorderly  conduct  or  practices  there- 
in." 

C2]  In  the  proper  discharge  of  these  Iia- 
portant  duties  tbe  chief  of  police  or  hla  law- 
ful officers  and  subordinates  may  act  im- 
mediately whenever  one  of  these  nnlawfnl 
^hibltlons  is  taking  xdace  in  their  presence 
or  where  Ite  performance  is  imminent  and 
thdr  present  interference  is  required  to  ac^ 
compUah  the  purpose  and  in  sudh  case  they 
may  arrest  without  warrant  any  and  all  per- 
sons who  aid  and  assist  in  sudi  plays  and 
shows  whenever,  under  all  the  facts  as  thc7 
reasonably  appear  to  them,  such  course  is 
necessary  for  the  proper  and  effectlTe  per- 
formance of  their  offldal  duty.  This,  we 
think,  presente  the  correct  interpr^tion  of 
the  statutory  provisions  controlling  the  mat- 
ter and  the  position  is  In  accord  with  our 
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Cftses  dealing  gwerally  wltb  this  subject  as 
In  Martin  t.  Htnick.  141  N.  C.  317.  54  S.  E. 
291,  7  Lb  B«  A.  (N.  S.)  676;  Sossamon 
Crme,  133  N.  C.  470,  45  S.  B.  757;  State  t. 
CampbeU.  107  N.  C.  948.  953.  12  S.  B.  441 : 
State  T.  Slgman,  106  N.  C.  728,  11  S.  E.  620; 
State  T.  McNiDCh,  90  N.  a  686 ;  Neal  r.  J07- 
ner,  8»  N.  O.  287. 

[3]  While  we  uphold  the  right  of  the  iwltce 
officials  to  arrest  without  warrant  In  proper 
Instances,  and  do  what  is  reasonably  re- 
quired to  prevent  or  suppress  an  illegal  ex- 
hibition, we  do  not  take  the  view  of  this  case 
as  It  now  appears,  which  seems  to  have  im- 
pressed the  court  below.  It  is  fully  under- 
stood that  when  a  nonsuit  is  ordered  the 
evidence  which  makes  for  plaintiff's  right  to 
recover  must  be  taken  as  true  and  Interpreted 
In  the  light  most  favorable  to  him;  and. 
considering  the  case  under  that  welt-estab- 
lished rale,  we  are  of  oidnion  that  the  cause 
should  have  been  submitted  to  the  Jury. 

[41  From  the  facts  in  evidence  it  appears 
that  on  the  night  in  question  the  plaintiff 
was  arrested  without  a  warrant  and  im- 
prisoned for  a  time  in  the  city  guardhouse. 
That  this  was  done  by  defendant  Stell.  the 
chief  of  police,  acting  under  written  instruc- 
tions from  his  codefendant,  J.  S.  Wynne, 
then  mayor,  to  prevent  or  suppress  the  ex- 
hibition of  the  play  called  "The  Girl  from 
Rectors."  This  of  itself  la  an  act  which 
calls  for  explanation,  and  would  constitute 
an  actionable  wrong  nnless,  as  h^etofore 
stated,  It  Is  sufBclently  estabUsbed  that  the 
play  In  question  was  indecent  or  immoral, 
and  that  the  action  of  the  oflOcer  was  neces- 
sary to  prevent  or  suppress  the  exhibition 
under  all  of  the  facts  as  they  reasonably  ap- 
peared to  him.  Speaking  more  directly  to 
this  question,  the  plaintiff,  a  witness  In  his 
own  behalf,  testified:  "That  be  had  recov* 
ered  recently  from  a  long  typhoid  spell,  and 
not  rery  strong.  That  he  was  at  the  theater 
on  ttie  night  In  question,  being  under  contract 
to  supply  heat  for  the  bnildlng;  and,  while 
standing  near  the  door,  he  was  requested  by 
J.  S.  Upchnrch,  the  local  manager  of  the  the- 
ater to  lock  the  doors,  and  not  to  let  any  one 
m  until  he  Bald  so."  That  the  witness 
turned  to  comply  wltb  Vxe  request  That  de- 
fencUmt  Stell.  coming  up  at  the  time,  seized 
the  witness*  hands,  took  the  keys  away  from 
blm.  and  said  to  Mr.  Denning,  a  pollconan, 
"Arrest  this  man  and  lock  him  up.**  That 
this  was  done,  and  the  plaintiff,  the  oflOcer 
Itoldlng  blm,  was  taken  down  the  stairway 
and  through  a  crowd  of  a  thousand  people, 
and  confined  in  the  city  guardhouse  at  or 
near  Qm  market  That  witness  bad  not 
bx^ed  tbe  door,  but  same  was  still  swini^iv 
when  defendant  came  up  and  that  witness 
did  not  "trlke  BAr.  Stell,  or  in  any  way  try 
to  reidst  the  arrest  Tb&t  witness  had  no 
personal  knowledge  of  the  diaracter  of  the 
play,  and  was  there  only  to  heat  the  build- 
ing in  compliance  with  his  contract  to  do  so 


whenever  a  play  was  pnt  on.  Tb&t  next 
morning  be  was  taken  before  the  police  Jus- 
tice, and  they  said  th^  had  no  charge 
against  him,  etc. 

J.  S.  Upchnrch,  a  witness  for  plaintiff, 
among  other  things,  testlQed  that:  "Plaintiff 
was  there  under  his  contract  to  beat  the  nouse. 
That  witness  had  gone  to  the  mayor  that  day 
or  the  day  before,  and  offered  to  put  up  bond 
as  to  the  character  of  the  show,  and  was 
told  by  the  mayor,  that  he  had  made  up  bis 
mind  to  stop  It,  and  witness  replied  'All  right' ;  ' ' 
and,  further,  on  the  night  In  question.  It  was 
not  the  purpose  to  put  on  the  show  that 
night  unless  there  was  an  order  permitting 
It  from  the  superior  court  Judge  before  whom 
proceedings  were  pending  to  test  the  ques- 
tion. That  the  doors  bad  not  been  opened 
that  night,  and  no  audience  had  been  ad- 
mitted, and  the  witness  had  directed  the 
doors  to  be  locked  with  the  purpose  of  keep- 
ing every  one  out  until  the  action  of  the 
Judge  could  be  ascertained.  That  plaintiff 
was  Just  out  of  bed.  and  was  very  weak  that 
night."  etc. 

There  is  much  evidence  in  the  record  to 
the  effect  that  "The  Girl  from  Rectors'*  was 
an  Immoral  and  indecent  play;  that  plain- 
tiff was  there  to  assist  In  liavlng  the  same 
performed,  and  was  engaged  at  the  time  in 
active  resistance  to  the  officer,  and  tiding  to 
show,  further,  that  It  was  necessary  to  pres- 
ently arrest  the  platutlff  In  order  to  prevent 
the  exhibition,  but  this  comes  from  the  testi- 
mony of  defendants,  or  from  the  cross-exami- 
nations of  plalntlfTs  witnesses,  and  may  not 
be  considered  in  the  case  as  now  presented. 
Under  the  principle  as  heretofore  stated  we 
are  allowed  to  consider  only  the  facts  making 
for  {^alntUTs  right,  and  it  doea  not  follow  as 
a  legal  conduslon  from  his  version  of  the 
occurrence  that  his  arrest  without  warrant 
was  JuBtlflabl& 

[B]  It  la  urged  for  defendant,  that  the  act 
complained  of  was  done  under  written  orders 
of  the  mayor,  and,  beli^  a  Judicial  act, 
responsibility  Ediould  attadi  unless  be  was 
sbown  to  have  acted  corruptly  or  without 
power  in  the  premises.  It  may  be  that  under 
the  statutes  applicable  to  the  dty  of  Raleigh 
some  portion  ot  the  Judicial  functions  of  a 
justice  of  tbe  peace  are  still  1^  wltb  the 
mayor,  but  if  tbla  be  conceded,  we  do  not 
think  tbe  principle  r^ed  upon  can  avail  in 
tbe  preset  Instance.  These  Judicial  war- 
rants, gararal  in  terms  and  unsupported  by 
preliminary  oath  or  sworn  evidence,  and  for 
conduct  not  conmiltted  In  tbe  Immediate 
presence  of  the  magistrate,  are  not  recog- 
nized in  the  laws  of  this  country.  ^Riey  are 
fbiliidden  by  tbe  GonstitntlonB  of  both  state 
and  nation.  North  Carolina  Constitution, 
art  1,  S  15;  ConsUtutlon  of  the  United 
States,  amend.  4.  The  order  In  question  here, 
however,  Is  not  and  does  not  purport  to  be  a 
Judicial  warrant.   It  Is  clearly  ministerial 

in  character,  and  must  be  so  considered  andYl^ 
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dealt  with  In  determining  whotber  the  de- 
fendant, J.  S.  Wynne  anthorfsed  the  act  of 
Us  cod^ndant  Stall,  and  bow  and  to  what 
extent  he  may  be  responsible  for  It. 

There  Is  error  In  the  order  of  Donsaltt 
and  the  same  most  be  aet  aside. 

Berersed. 

(168  N.  C.  M) 

SMITH  T.  CDHBERLANB  CGCNTY  AOB. 
SOCIETY. 

(Saiweme  Oonrt  of  North  GarolUuL   Oct  22, 
1918.) 

1,  Appeal  Ann  Errob  (S  866*)— Soops  or  Rb- 

Tnw— NOKSTJIT. 

On  appeal  from  a  judgment  as  of  nonBolt* 
nanted  at  the  close  of  ul  the  eTideuce,  evidence 
for  defendant  in  support  of  the  defenses  of  inde- 
pendent contractor's  negligence,  contribntor; 
negligence  of  plaintiff,  and  negativing  defeno- 
ant's  negligence,  cannot  be  conddered. 

[Ed.  Note.— For  other  caaee,  see  ^peal  and 
Error,  Cent  Dig.  H  3467-M7S;  De&  Dig.  1 

2.  AQRIOULTUSE  (i  4*)— AOBIOULTUaSIt  Sooi- 
KTOES— LiABII.ITIBS. 

A  oonnt;  agricultural  association  which 
giTes  a  fair  cannot  exonerate  itself  from  liabil- 
ity for  damages  to  one  injured  by  its  negligence^ 
on  the  theory  that  It  ta  a  pnluic  service  eont- 
pany. 

[Ed.  Note.— For  other  cases,  see  Agriculture. 
Cent  Dig.  U  1>  4-8;  Dec  Dig.  1 4.*] 

8.  Tbul  (I  16S*)— MonoR  voa  Nohbuiv- 
Hattbbs  to  bi  Considered. 

On  nonsuit  the  court  will  consider  only  the 
evidence  most  favorable  to  the  plain  till  and  in 
the  most  favorable  aspect  to  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  S73,  874 ;  Dec  Dig,  S  165.*] 

4.  AQBICUX.TDBI  (%  4*)— AOBICUITUBAI.  SOOI- 

crua— LiABiuTr  fob  NKouGancB. 

The  owner  of  a  place  of  entertainment,  such 
as  a  fair  association,  is  charged  with  the  ooliga* 
tlon  of  knowing  Chat  the  premises  are  safe  for 
puUic  use,  and  of  furnishing  adequate  applianc- 
es for  the  preventioB  of  injuries  which  might  be 
anticipated  from  the  nature  of  the  performance, 
but  he  is  not  an  iosurer  of  the  seietr  of  those 
attending  the  exhibition,  though  he  must  warn 
the  pnbUc  against  dangers  that  can  readily  be 
foreseen. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  U  1,  4-0;  Dec  Dig.  1 4.*] 

5.  AgBICTTLTUBE  (8  4*) — AOBrOOLTtJBAI.  Sooi- 

BTJEB—NsouoENCB— Evidence. 

In  an  action  by  a  spectator  at  a  fair,  who 
was  carried  up  by  a  hot-air  balloon,  a  rope  catch- 
ing around  his  foot,  evidence  of  the  negligence  of 
the  fair  association  held  sufficient  to  go  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  IS  1,  4-9;  Dec.  Dig.  (  4.*] 

Appeal  from  Superior  Court,  Bladen  Coun- 
ty; Lyon,  Judge. 

Action  by  J.  W.  Smith  against  the  Cumber- 
land County  Agricultural  Society.  From  a 
Judgment  as  of  nonsuit  at  the  close  of  all 
ths  evidence,  plaintiff  appeals.  Reversed 
and  remanded. 

B.  S.  Hall,  Shaw  ft  HacLean.  of  Fayette- 
ville,  and  Uclntyre,  Lawrence  ft  Proctor,  ot 
Lumberton,  for  appellant.  Rose  A  Rose,  of 
Fayetteville,  for  appellee. 


CLARK.  O.  J.  TUa  .!>  an  aetbm  for  In* 
Juries  snatained  by  tba  plalntUf,  was 
cau^t  by  bis  foot  in  the  trail  tope  of  a  bat 
loon  which  ascended  from  the  &ir  grounds  of 
defendant  at  Fi^etteviUe^  N.  C,  and  was 
carried  in  the  air  for  some  dlatanee.  Tbe  ap- 
peal is  from  a  nonsnU;  and  the  teetlmoiiy  of 
the  plalnticr,  somewhat  condensed,  Is  as  fol- 
lows: "Tbe  pUdnllff,  who  Is  BS  years  oldl,  at- 
tended tbe  fair  held  by  the  defendant  at 
Fayettovill^  and  paid  his  fare  for  mtranoe.  A 
'free  bslloon  ascension'  had  been  advertised  as 
one  of  the  attracttons  for  that  day,  and  be 
went  over  to  the  place  where  they  were  mak- 
ing arrangemoitB  for  tiie  hallow  to  aacend; 
he  walked  up  to  within  IS  or  20  steps  of  the 
balloon;  there  was  some  difficulty  In  launching 
it  It  was  swaying  to  and  fro,  tbon^  there 
was  not  muCh  breesa  The  man  in  charge, 
who  was  unknown  to  tbe  plaintiff  called 
for  help;  he  wm  trying  to  hold  the  balloon 
down  until  he  could  get  it  lotted.  He  said, 
'Everybody  get  a  bold.*  The  witness  and  sev- 
eral others  went  up  and  took  hold ;  tbe  wit- 
ness h^  on  for  a  few  minutes,  and  then  left 
and  walked  off  dgbt  or  ten  steps;  this  man 
then  beckoned  blm  back,  and  said,  'Come 
back  and  bold  this*'  and  tbe  witness  wait 
back  and  took  bold,  but  only  for  a  minute  or 
two  before  he  turned  loose  again  becaoae  the 
balloon  seemed  uncontrollable,  and  he  thought 
it  best  to  leave.  He  bad  gotten  only  three  or 
four  st^s,  when  some  ropes  caught  him 
around  his  leg.  He  tiirew  those  ropes  off 
with  his  bands,  and  just  at  that  time  his  left 
foot  was  caught  by  a  noose  In  the  rope  around 
his  instep ;  he  had  on  a  button  slipper,  and 
the  noose  caught  him  around  that  and  Jerked 
his.  left  foot  up  so  qui<^  that  his  head  never 
struck  the  ground;  tbe  balloon  went  off  like 
a  rifle  ball,  and  he  went  with  it  He  was  a 
couple  of  hundred  yards  In  tbe  air  before  he 
got  righted  op ;  he  was  hanging  by  bis  foot 
bead  down,  and  he  was  way  up ;  he  could  not 
tell  how  ^r;  be  managed  to  get  up  some- 
how, and  got  bold  of  the  rope  and  cUmbed  It 
and  when  he  got  up  some  distance  he  man- 
aged to  get  bis  arm  over  something,  and 
held  on  with  that  arm  and  hand  to  the  rope 
until  the  balloon  came  down.  He  could  not 
tell  how  high  the  balloon  went;  he  was  sore 
a  long  way  from  the  earth.  He  raid  he  did 
not  have  language  to  explain  his  feelings; 
he  said  he  thought  he  was  gone,  and  that 
was  the  last  of  Mm;  he  imagines  he  felt  like 
a  man  on  the  gallows  with  the  blaCk  cap 
over  his  face  to  be  hung.  He  could  not  say 
how  long  that  state  of  feeling  continued,  but 
it  was  a  long  time ;  he  thinks  be  was  a  cou- 
ple of  hundred  yards  in  tbe  air  before  he 
managed  to  rise  up  somehow  and  get  hold  of 
this  rope  and  climb  up  It;  he  does  not  know 
how  long  be  was  about  it ;  he  recollects  that 
he  first  got  hold  of  bis  leg  and  tried  to  pull 
up,  but  bis  pants  slipped  and  he  fell  back, 
and  his  head  again  swong  down;  be  man- 
aged to  recover,  and  somehow  pulled  up  by 
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fala  leg,  and  reached  the  rope  and  managed 
to  get  his  right  arm  around  It  and  held  bj 
that  arm  and  his  left  hand  to  the  rope  until 
the  halloon  came  down.  When  he  managed  to 
get  hla  arm  over  the  awing  and  to  bold  It 
tbere,  he  looked  down  Into  space,  and  was 
1.900  or  1,600  feet  from  the  gronnd.  He 
went  about  1%  miles,  he  thinks.  When  he 
came  down  he  was  still  holding  by  bis  right 
arm,  and  bis  left  hand  until  be  struck  the 
ground.  He  then  got  the  noose  off  his  foot, 
the  balloon  rose  again,  and  went  off,  he  does 
not  know  where,  but  supposes  It  must  have 
come  down  again.  The  searching  party,  In  an 
automobile,  met  him  coming  back,  bare-head- 
ed, on  a  bicycle."  The  witness  then  stated 
at  length  the  Impairment  of  bis  physical  and 
nervous  system  and  his  mental  sufTerlng, 
which  of  course  woe  serious.  On  cross-ex- 
amination the  witness  says:  That  "the  bal- 
loon ascension  took  place  in  tbe  race  track; 
Is  not  certain  that  there  was  a  fence  around 
It,  but  thinks  there  was.  That  he  got  Inalde 
of  the  race  track  by  going  through  the  gate ; 
did  not  see  any  policeman.  A  crowd  of  peo- 
ple were  going,  and  he  went  along  with  tbem. 
He  does  not  recollect  sedng  any  one  telling 
tbe  people  to  keep  off.  That  he  took  bold 
and  helped  to  hold  the  balloon  because  the 
man  In  charge  called  for  help,  and  that  he 
went  back  tbe  second  time  because  after  he 
started  off  tbe  man  In  charge  of  the  balloon 
said  to  him,  'Come  back  and  help  hold  this 
balloon.'  He  says  many  other  men  were 
there  helping  to  hold  the  balloon  down.  No 
one  told  blm  not  to  go  Into  the  Inclosure,  and 
no  one  warned  tbe  crowd  to  get  back  from 
tbe  balloon.  If  this  was  done,  he  did  not 
hear  It  He  did  not  hear  the  man  In  charge 
of  tbe  exhibition  make  public  outcry  that  the 
wind  was  blowing  hard  and  It  was  danger- 
ous, and  for  everybody  to  keep  back.  When 
he  went  to  tbe  race  track  he  was  not  warned 
by  any  policeman  or  marshal,  or  any  one  else, 
to  keep  away  after  the  gate  was  opened. 
That  If  he  had  not  crossed  the  race  track  and 
had  not  gone  near  the  balloon  he,  of  course, 
wuuld  not  have  been  hurt  He  says  that  a 
crowd  of  people  were  around  the  balloon 
within  16  or  20  feet,  and  he  heard  no  warn- 
ing glTen.  That  he  did  not  know  the  balloon 
was  going  up,  or  that  It  was  dangerous  to 
be  around  where  the  ropes  were." 

[1,2]  There  was  evidence  on  tbe  part  of 
tbe  defendant  that  the  crowd  broke  down 
the  fence  and  crowded  around  the  balloon; 
that  there  was  public  warning  given  that  it 
was  dangerous  to  be  there.  There  was  also 
eWdence  toidlng  to  sustain  tbe  defense  that 
tbe  manager  of  the  balloon  was  an  independ- 
ent contractor.  We  cannot  consider  this,  as 
this  is  an  appeal  from  a  nonsuit,  and  tbe 


plaintiff  did  not  offer  evidence  on  this  point, 
which,  being  an  afllrmatlve  defense,  was  a 
matter  for  tbe  Jury.  Tbe  defense  that  the 
defendant  was  not  liable  because  it  was  a 
public  service  company  was  properly  aban- 
doned In  this  court  Hallyhurton  t.  Fair 
AssX  U»N.  a526t20S.B.U4,88L.B.A. 
156. 

Neither  can  we  consider  the  evidence  tid- 
ing to  show  that  tbe  plaintiff  was  guilty  of 
contributory  negligence,  nor  to  negative  neg- 
ligence on  the  part  of  the  defendant  These 
matters  In  defense  were  for  the  Jury  to  de- 
termine, not  for  the  court 

[3]  Nothing  is  better  settled  than  that  on  a 
nonsuit  the  court  will  consider  only  the  evi- 
dence most  favorable  to  the  plaintiff  and  in 
tbe  most  favorable  aspect  to  Um,  since  the 
Jury  might  have  taken  that  view,  and  the 
plaintiff  cannot  be  deprived  of  bis  right  to 
ask  a  Jury  to  find  that  bis  contention  was  the 
true  state  of  the  facts.  Tbe  decisions  to  this 
effect  are  numerous  and  uniform.  Brewer  t. 
Wynne,  79  S,  E.  629,  at  this  term. 

{4]  The  rule  of  liability  of  fairs,  shows, 
and  theaters  Is  summed  up  (38  C^c.  268, 
with  full  citation  of  authorities)  as  follows: 
*'The  owner  of  a  place  of  entertainment  la 
charged  with  an  affirmative  positive  obliga- 
tion to  know  that  the  premises  are  safe  for 
the  public  use  and  to  furnish  adequate  ap* 
pliances  for  tbe  prevention  of  injuries  which 
might  be  anticipated  from  the  nature  of  the 
performance,  and  he  impliedly  warrants  the 
premises  to  be  reasonably  safe  for  the  purpose 
for  which  they  are  designed."  He  Is  not  an 
insurer  of  the  safety  of  those  attending  the 
exhibition,  but  he  must  use  care  and  dili- 
gence to  prevent  Injury,  and  by  policeman  or 
other  guards  warn  the  public  against  dangers 
that  can  reasonably  be  foreseen.  While  tbe 
defense  of  "independent  contractor"  Is  not 
before  us  upon  a  nonsuit,  we  may  call  atten- 
tion to  tbe  foct  that  the  same  citation  dtes 
Thompson  v.  Railroad.  170  Mass.  S77,  49  N. 
B.  913,  40  U  R.  A.  34S,  64  Am.  St  Rep.  323, 
for  the  proposition  that  the  owner  "is  not 
exonerated  because  the  exhibition  where  the 
injury  was  received  was  provided  and  con- 
ducted by  an  independent  contractor."  Nor 
do  we  now  pass  upon  the  question  whether 
the  manager  of  the  balloon  was  an  Independ- 
ent contractor. 

[S]  Taking  the  evidence  in  the  aspect  most 
favorable  to  the  plaintiff,  and  with  the  Infer- 
ences which  a  Jury  would  be  authorized  to' 
draw  thereftom,  they  would  have  been  Justi- 
fied in  finding  a  verdict  In  favor  of  the  plain- 
tiff, and  that  the  defendant  was  guilty  of 
negligence.  The  matters  of  defense  could  not 
be  considered  by  the  Judge  on  a  motion  for 
nonsuit  Tbe  nonsuit  is  revftrsed. 
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TO  SOUTHEASTERN  BBPOKTEB 


(M  8.  C.  U) 

MULIiAIiT  T.  SMYTH  et  al. 

(Sapieme  Court  of  South  Cartdina.  Oct  8, 
1918.) 

1.  Tbxal  a  29S*)— iNSTBUcnons  as  a  Whoix 
— Degbbx  ot  Pboov. 

Where  the  charge  aa  a  whole  instructed  the 
jury  that  plaintiff  must  make  out  hlB  case  by 
the  greater  weight  of  the  evidence,  the  fact  that 
the  court  at  times  required  plaintia  to  prove  bis 
case  to  the  eatiafaction  of  the  jury  by  a  clear  pre- 
ponderance of  the  evidence^  did  not  render  the 
charge  erroneous  as  requiring  of  him  too  high 
a  degree  of  prooi 

[Ed.  Note.— For  other  came,  see  Trial,  Gent. 
Dig.  IS  703-717;  Dee.  Dig.  1  295.*] 

2.  Trial     193*)— Instbuctions— Facts. 

The  tnal  judge  is  entitled  to  charge  the  law 
applicable  to  any  facts  proven,  and  a  statement 
of  facts  admitted  or  not  contested  is  not  a  charge 
on  the  tacts. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  4307488 ;  Dec  Dig.  1  103.*] 
8.  Trial  (6  373*)— Tbial  bt  Codbt— Spkjiai. 

Issues— SuBuissioN  to  Jubt— Chabqb. 
Under  Code  Civ.  Proc.  1912,  fi  312,  provid- 
ing that  the  findings  of  fact  on  the  issues  sub- 
mitted to  a  jury  in  an  equity  aoit  shall  be  con- 
clusive, except  that  the  presiding  judge  may 
grant  new  trials  therein  according  to  the  prac- 
tice in  other  jury  trials,  it  is  not  error  for  the 
court,  in  submitting  special  issues  to  a  jury  in 
a  suit  for  specific  performance,  to  charge  that  the 
jury's  fitidings  are  not  binding  on  the  court. 

[£ld.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S  883:  Dec.  Dig[  S  373.«1 

4.  Appeal  and  Ebbob  ((  602*)— Motion  tob 

Nbw  Tbial— Gbounds. 

Where  the  case  on  appeal  stated  that  a  mo- 
tion for  new  trial  was  made  on  various  grounds, 
without  stating  the  grounds,  exceptions  to  the 
overruling  of  the  motion,  specifying  the  grounds, 
could  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  230ft-2309;  Dec  Dig.  S 
602-*] 

Appeal  from  Common  Pleas  Glrcait  Ooart 
of  Anderson  County ;  S.  W.  Q.  Shlpp,  Judge. 

Suit  by  J.  B.  Adger  MuUaly  against  Elli- 
son A.  Smyth  and  another,  as  executors,  etc. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

A.  H.  DagnaU,  of  Anderson,  for  appellant 
T.  7.  Watkina,  of  Anderson,  for  respondents. 

WATTS,  J.  This  .was  an  action  for  spe- 
cific perfonnanoe  of  a  contract  The  plaintiff 
alleged  In  his  complaint  that  his  aunt  had 
promised  to  will  and  devise  all  of  her  prop- 
erty to  him,  provided  he  lived  with  her  and 
managed  her  property  during  lier  lifetime, 
'and  tliat  she  endeavored  to  carry  out  her 
agreement  by  making  a  codidl,  but  that  the 
codldl  was  not  l^ally  execated.  and  she  died 
vithont  carrying  out  her  agreement,  althou^ 
plaintiff  performed  his  part  of  the  agi%ement 
Defendants,  by  answer,  denied  the  material 
allegations  of  the  complaint  aud  interposed 
as  a  defense  the  statute  of  frauds,  and  that 
If  there  was  any  such  contract,  as  alleged,  it 
was  obtained  by  fraud  and  undue  influence^ 
After  issue  Joined,  the  cause  came  on  for  a 
hearing  before  his  honor,  Judge  Prince,  and 


four  issues  were  framed  to  be  submitted  to 
the  Jury  under  rule  28  of  the  circuit  court 
Upon  the  issues  the  Jury  found  in  favor  ot 
the  defendants,  and  a  motion  for  new  trial 
was  made  and  refused,  and  his  honor,  Jndge 
Prince,  passed  a  decree  approving  and  coo- 
firmlng  the  verdict  of  the  jury,  and  upon  con- 
sideration of  the  whole  case,  in  the  U^t 
of  the  findings  of  fact  dismissed  the  com- 
plaint After  entry  of  judgment  plaintiff  ap- 
peals, and  asks  reversal  of  the  same. 

[1]  Exceptions  1.  2,  4,  5,  6,  7,  8,  and  U 
complain  of  error  on  the  part  of  the  circuit 
Judge  in  his  charge  to  the  jury,  in  that  by  hia 
charge  he  required  too  high  a  degree  of  proof 
on  the  plaintiff,  by  requiring  the  plaintiff  to 
prove  his  case  to  the  satisfaction  of  the  Jury 
by  a  clear  preponderance  of  the  evidouse. 
An  inspection  of  the  Judge's  charge  aa  a 
whole  clearly  shows  that  the  Jury  were  in- 
formed that  the  plaintiff  must  make  out  his 
case,  and  establish  it  by  the  greater  weight 
of  the  evidence.  It  is  true  that  at  times  he 
told  them  that  It  was  to  be  proven  by  a  clear 
preponderance  of  the  evidence,  but  bis  charge 
as  a  whole  could  not  have  conveyed  to  the 
jury  any  other  Inference  than  that  the  plain* 
tiff  should  make  out  his  case  by  the  greater 
weight  of  the  evidence,  and  his  diarge  snffl- 
clently  explained  and  defined  to  the  jury 
what  he  meant  by  "a  clear  preponderance"  of 
the  evidence  to  the  satisfaction  of  the  jury. 
This  charge  was  not  obnoxious  to  the  cases 
decided  by  this  court,  but  la  in  aocordaace 
with  the  Utw,  as  decided  in  UcKeegan  v. 
O'Neill,  22  S.  a  454;  McMillan  t.  McMUlan. 
77  8.  O.  511,  58  S.  B.  431;  Folk  Brooks, 
91  S.  O.  7.  74  a  B.  46 ;  Lawson  v.  Southern 
Railway  Company,  91  8.  a  210,  74  8.  £. 
473 ;  SulUvan  t.  Moore,  A2  8.  C.  805,  76  8.  B. 
49fl.  These  exceptions  are  overruled. 

[2]  Exception  3  Imputes  error  on  tlie  part 
at  his  honor  In  chafing  <m  the  facts.  We 
fall,  after  a  careful  examination  of  the 
Judge's  charge,  to  find  that  he  in  any  manna 
invaded  the  province  of  the  Jury  and  diarged 
on  the  facts  as  complained  of.  The  Judge  has 
a  right  to  charge  the  Jury,  what  the  law  is 
ai^licable  to  any  facts  proven,  and,  farther, 
a  statement  by  him  of  what  facts  are  ad- 
mitted or  not  contested  la  not  a  chai^  on 
the  fact&  Traiq>  v.  Western  Union  TeL  Co., 
.92  8.  a  214,  75  8.  E.  m  The  Jodge  did 
not  violate  the  provision  of  the  ConstitutloD 
and  invade  the  province  of  the  Jury  by  diars- 
ing  on  the  facts,  and  this  exception  is  over 
ruled. 

[S]  The  ninth,  tenth,  and  twelftii  exertions 
Impute  error  In  the  Judge  In  charging  the 
Jury  that  their  findings  In  the  case  were  not 
binding  on  the  court  and  in  not  granting  a 
new  trlaL  These  exceptions  are  overruled. 
Section  312,  vol.  11,  Code  of  laws  1912. 
says:  "The  findings  of  fact  upon  sudi  Issues 
by  the  Jury  shall  be  conclusive  of  the  same: 
Provided,  that  the  presiding  judge  may  grant 
new  trials  therdn,  according  to  the  practice 
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In  other  Jury  trials."  This  clearly  shows  that 
hla  honor  waa  not  bound  by  ttaoae  flndings  to 
anch  an  extoit  that  he  was  compelled  to  ac- 
cept them  and  make  vp  bia  decree  npon  these 
findingB,  He  coold  set  the  verdict  aside  aod 
ordw  a  nev  trial,  U  he  saw  fit,  or  accept 
them,  as  he  did  her^  and  confirm  and  ap- 
prove them.  While  It  is  the  better  practice 
for  the  Judge,  when  any  Issne  is  submitted 
to  a  Jury,  to  determine  not  to  tell  them,  he 
la  not  bound  by  their  verdict,  yet  it  is  not 
reversible  error  to  do  so,  as  in  most  eases  be 
is  dotbed  with  the  power  of  settbiff  their 
verdict  aside  and  granting  a  new  trial.  We 
do  not  think  the  plalntUt  was  in  any  manner 
prejudiced  by  this  stat^nent  of  his  honor. 

[4]  The  eleventh  and  twelfth  exceptions  al- 
lege error  In  refusing  motion  for  a  new  trial, 
on  the  grounds  which  appear  for  the  'first 
time  In  these  exceptions.  The  case  saya:  "A 
motion  was  made  for  a  new  trial  upon  vari- 
ous grounds";  none  of  the  grounds  were 
made  or  stated  before  the  (drcult  judge. 
These  excQpti<ms  are  too  indefinite  to  be  con- 
sidered. EV)wler  v.  Harrlstm,  64  S.  ti.  311. 
42  S.  B.  159;  Olover  v.  Telegraph  Co.,  7S  S. 
G.  60C.  08  S.  B.  628;  Lorlck  ft  Lowranoe  v. 
Caldwell,  85  8.  a  94,  67  S.  B.  143. 

But  we  have  examined  the  whole  record 
and  considered  all  of  the  exceptions  and  al- 
leged errors  on  the  part  of  his  honor,  and 
we  nowhere  find  any  errors  that  would  justi- 
fy us  in  sustaining  the  appeaL  All  excep- 
tions are  overruled. 

Jndgmoit  affirmed. 

OART,  G.  J.,  and  HTDBICK  and  ITBASER, 
JJ.«  concur. 

(96  8.  C.  M) 

PABBISH  V.  TOWN  OB*  TORKVILLD. 

(Supreme  Court  of  South  Carolina.   Oct  9, 
1913.) 

1.  MtTNICIPAL   COBFORATIOnS   (S  723*)— Ao- 
TIONe— TOETS. 

An  action  for  tort  will  not  lie  against  a  ma- 
nidpal  corporation,  unless  it  is  made  liable  by 
statute;  audi  a  corporation  being  merely  an  arm 
of  the  state. 

[Ed.  Note.— For  other  cases,  see  Manldpal 
Corporations,  Cent  Dig.  §  1545;  Dec.  Dig.  | 
723.*1 

2.  Bminint  EtoMAiNJl  2*)— "Takino  or  Pbi- 
VATE  Pbopebtt"— What  Constitutes. 

Where  a  municipal  corporation  emptied 
sewage  into  a  stream  flowing  tbrongh  pialn- 
tUTs  land,  thua  injaring  her  property,  there  was 
**a  taking  of  private  property'*^  for  public  use 
within  the  purview  of  the  Constitution,  guar- 
anteeing that  private  property  shall  not  be  tak- 
en for  public  use  without  juat  oompenaation. 

[Bd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  S9  3-12;  Dec  Dig.  S  2.*. 

For  other  definitions,  see  Words  and  Phrasei^ 
vol.  8,  pp.  6852-6S60;  vol.  8,  p.  7813.] 

3.  Eminent  Domain  (|  69*)— Right  or  Oon- 

DEUNATION. 

As  the  Constitution  prohibits  the  taking  of 
private  property  for  a  public  use  without  just 
compensation,  the  granting  by  the  Legislature  of 
the  right  to  condemn  private  property  imposes 


npon  the  condemning  owporatlon  the  eondsi- 
tive  duty  of  making  just  compensation. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  iS  171-179 ;  Dec.  Dig.  |  69.*] 

4.  Eminent  Domain  (8  167*)— GONDmnATioN 
— Abbessuent  of  Damages. 

As  condemnation  of  land  by  a  municipality 
Is  of  statutory  origin,  the  method  prescribed  by 
dy.  Code  1912.  §  3023,  by  which  the  amount 
of  compensation  is  to  be  determined  by  arbitra- 
tors apiminted  b^  the  corporation  and  the  land- 
owner, is  exdufflve;  there  being  no  common- 
law  action. 

[Eld.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  It  451-166;  Dec.  Dig.  | 
167.*] 

0.  Eminent  Domain  (f  269*)— Ihstitutiom  or 

OoHnEMNATION  PROCEEDINOS. 

As  the  remedy  of  condemnation  is  for  the 
benefit  not  only  of  the  condemning  corporation, 
but  of  the  owner,  a  landowner  whose  property  is 
taken  by  a  municipality  as  a  dumping  place  for 
sewage  may,  if  the  right  to  compensation  is  not 
denied,  institute  conaemnation  proceedings,  for 
the  assesBQient  of  his  damage,  hj  mandamus  for 
the  appointment  of  arbitrators  to  assess  the 
same. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  S|  698,  699;  Dec  Dig.  |  269.*] 

6.  Uandamub  a  73*)— Scops  or  HaHDAHira. 

The  institution  by  a  mtmlcipality  of  pro- 
ceeding to  ascertain  the  amount  of  com^naatlon 
due  in  a  condemnation  case  is  a  plain  ministerial 
duty,  and  can  be  enforced  by  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Gent  Dig.  fit  llff,  1S5,  144-149;  Dec  DigTl 
73.*] 

7.  Eminent  Domain  ({  266*)— Taeino  or 

Pbopektt— Denial  of  Right  to  Compen- 
sation—Remedy  OF  OWNEB. 

Where  a  municipality  which  hag  taken  pri- 
vate property  for  ^uUlc  use,  denies  the  owner's 
right  to  compensation,  the  owner  may  bring  an 
action  in  equity  to  ascertain  his  right  to  compen- 
sation, because  Civ.  Code  1912,1  3023,  which 
provides  that  the  amount  of  compensation  in 
condemnation  proceedings  la  'to  be  determined 
by  arbitrators  appointed  by  the  municipality  and 
the  landowner,  does  not  provide  any  method  for 
determining  the  ri^t  to  compensation  when  it 
is  contested. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  694-696, 702.  703, 705;  Dec 
DigTS  266.*] 

AH>eal  from  Common  Pleas  Circuit  Court 
of  York  County ;  Tbos.  S.  Sease,  Judges 

"To  be  ofBclally  reiwrted." 

Action  by  Laura  E.  Farrlsh  against  the 
Town  of  Yorkvllle;  From  a  Judgment  sus- 
taining a  demurrer  to  the  complaint,  plain- 
tiff appeals.  Reversed. 

Marlon  ft  Marlon,  of  Chester,  and  Tbos.  V. 
McDow,  of  TorkviUe,  for  appellant  W.  W. 
Lewis,  of  YorkvUle,  for  respondent 

HYDBICK,  7.  Plaintiff  attttupted  to  set 
up  two  causes  of  action  in  her  complaint. 
Divested  of  unnecessary  verbiage,  tbe  mate- 
rial aHegatlonB  of  t3ie  first  cause  of  action 
are:  That  since  the  year  1908  the  defend- 
ant has  emptied  the  sewerage  of  the  town 
of  Yorkvllle  Into  a  stream  which  flows 
through  plalntUTs  land,  thereby  polluting 
the  waters  thereof  to  taer  injury  and  dam- 
age; that  said  use  of  her  property  was  be- 
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gan  wlUiont  notice  to  lier,  and  wlthont  ber 
consent  and  without  acqnlrU^  the  rlsht 
thereto,  or  maUng  compenBatl<»i  ther^r,  In 
the  manner  prescribed  b7  law,  and  Qiat  it 
has  been  contlnned  against  her  protest;  ttiat 
defendant  has  refused  ber  demand  for  com- 
pensation, and  denleB  her  right  thereto;  fliat 
such  use  of  her  property  Is  a  taUi^  thereof 
for  a  patfllc  purpose,  wlthont  oompenaatl<mt 
and  wlthont  dne  process  of  law,  and  she  is 
tiiereby  denied  the  equal  protectton  of  the 
law,  contrary  to  ttie  gnarantles  of  both  the 
state  and  federal  Constitutions.  Tbm  allega- 
tions of  ihe  second  cause  of  action  are  such 
as  are  usual  and  apinroprlate  to  an  action 
against  a  municipal  corporation  for  damages 
for  tort  under  the  statute.  CItU  Code  1912, 
I  8053. 

The  grounds  of  demurrer  to  die  first  cause 
of  action  are:  (1)  That  an  action  for  dam- 
ages for  tort  cannot  be  maintained  against 
a  municipal  corporation,  in  the  absence  of 
legislative  authority,  and  there  is  no  such 
authority  to  brli^  this  action;  0!)  tliat  idatai- 
tUT  has  a  remedy  by  condemnation,  which 
Is  excluslTe.  The  first  ground  was  also  in- 
terposed to  the  second  cause  of  action.  The 
court  sustained  the  demurrer  to  both  causes 
of  action  and  dismissed  the  complaint. 

II]  It  has  beat  settled  hy  a  long  line  of 
decisions  In  this  court  tbat  an  action  for 
damages  for  tort  will  not  lie  against  a  mu< 
nidpal  corporation,  unless  the  corporation 
Is  made  liable  by  statote,  because  sadi  cor- 
poration is  merely  an  agent  of  the  state  for 
governmental  purposes.  Toung  v.  Commis- 
sion^ 2  Nott  ft  UeC  B37;  TThlte  V.  Char- 
leston. 2  HIU,  576;  Coleman  v.  Chester,  14 
S.  G.  291 ;  Black  v.  Columbia,  19  S.  C.  412, 
45  Am.  Rep.  786;  Toung  v.  Charleston,  20 
8.  a  118,  47  Am.  Rep.  827;  Acker  v.  Ander- 
son County,  20  S.  G.  ^;  Chick  r.  Newber- 
ry, 27  8.  C.  419,  8  8.  E.  787;  BQU  v.  Lanrens 
County,  34  8.  C.  145,  13  S.  E.  818;  Dunn  v. 
Barnwell,  48  S.  G  401,  21  8.  E.  815,  49  Am. 
St  Bep.  843;  Parks  v.  Greenville.  44  8.  G. 
170.  21  S.  E.  640;  Matheny  t.  Aiken,  68  S. 
C.  les,  47  S.  B.  56;  Bramlett  v.  Laurens, 
58  S.  a  60.  86  8.  E.  444;  Bryant  v.  City 
Council.  70  8.  a  140.  49  8.  B.  229;  Irvine  v. 
Greenwood,  89  S.  a  KL6,  72  &  E.  228,  86 
U  B.  A.  (N.  S.)  868. 

[2,  S]  It  is  not,  and  cannot  be.  disputed 
tbat  plaintiff  has  been  deprived  of  her  prop- 
er^; that  It  has  been  taken  defendant 
for  a  public  purpose  wlQiin  the  meaning 
ot  the  constltotlonal  guaranty  that  private 
property  shall  not  be  taken  for  a  pnbUc  pur- 
pose without  lust  compensation.  Hatheny  v. 
Alfcen,  68  8.  C.  179,  47  8.  E.  56.  and  cases 
dted.  The  question  of  vital  interest  to  the 
I^aintlff.  then.  Is.  Has  she  any  remedy  for 
the  injury  which  die  has  admittedly  sus- 
tained? We  think  she  has.  As  the  Consti- 
tution forbids  the  taking  of  private  property 
for  a  public  use  without  Just  compensation, 
■e  grant  by  the  Legislature  of  the  right 
condemn  private  property  for  such  pur- 


poses imposes  upon  flw  condemning  corpo- 
ration the  correlative  duty  to  make  Just 
compensation  for  property  so  taken.  Bram- 
lett T.  Lanraia,  68  8.  C  60,  86  S.  B.  444. 

{4]  As  condraonatton  of  lands  for  such 
purposes  is  statutory  in  Ita  origin,  and  was 
unknown  to  tSie  common  law,  fliere  la  n> 
conmion-law  action  appropriate  to  the  as* 
sessmoit  of  compoisatlon  In  such  cases. 
Hence  Hie  statutes  ^irbleh  confer  the  ri^t 
to  condemn  asnally  provide  a  method  of  as- 
certalnli^  tbe  compmsatlon.  and  this  court 
lias  uniformly  h^  that,  when  the  statote 
provides  a  method,  it  is  exduslve;  tihe  In- 
tention being  that  the  remedy  shall  be  stn- 
pie,  Inexpmslve,  and  ezpedltlons.  See  cases 
dted  below. 

Turning  to  0ie  statates  (Acte  of  1902,  23 
Stet  1040;  Civil  Code  1912,  I  8023),  we 
find  that  ttte  act  whidi  confnred  nptm  mu- 
nicipal COTporatlons  the  power  to  condemn 
lands  and  streams  for  the  purpoae  of  dls- 
char^ng  sewerage  provides  that  the  com- 
pensate therefor  shall  be  ascertotoed  as 
follows:  The  corporation  aiiaU  appoint  one 
arbitrator,  Ute  landovnier  one^  and  these 
two  a  ttilrd,  and  the  three  shall  constitute  a 
board  which  shall  ascertain  the  compensa- 
tion and  render  Ite  dedsion  In  writing,  whidt 
shall  be  filed  in  the  office  of  the  dwk  of 
the  circuit  court  E^om  the  award  dtber 
party  may  appeal  to  the  drcolt  court,  wbae 
the  questkm  of  compensation  ahaU  be  snl>- 
mitted  to  a  Jury  In  ojfva  court 

[5,1]  Appellant  ocmtends,  bowevw,  that 
the  statote  authorizes  the  corporation  only 
to  inatltate  condemnation  proceedings.  We 
do  not  concede  the  correctoess  of  that  prop- 
osition. The  righto  and  duties  of  tlie  mn- 
nldpality  and  of  the  landowner  are  redpro- 
cal  end  correlative  under  the  stetate.  It 
was  Intended  for  tlie  benefit  of  both.  We 
see  no  reason  why  either  may  not  invoke 
the  righto  and  ronedles  provided  by  it 
There  Is  no  material  difference  between  this 
stetnto  and  section  SO  of  the  diartw  of  the 
dty  of  OreenvUle  (which  is  quoted  in  foil  hi 
Water  Ca  v.  Greenville,  63  8.  G.  86,  30  S. 
B.  690),  under  which  It  was  held  that  (he 
landowner  sustaining  damages  could,  by 
mandamus,  compel  the  appcrintment  of  an 
arbitrator,  who  shoiild  be  one  oC  a  board 
of  three  to  assess  damages,  as  In  sectkm 
S02i,  supra,  under  which  the  appolntoient 
of  the  arbitrator  la  the  initial  step  In  the 
proceedings.  If  the  court  can  compel  tbe 
appointment  of  an  arbitrator,  we  see  no  rea- 
son why  It  may  not  compel  the  instltotloa 
of  condemnation  proceedings,  because,  if  tbe 
right  to  compensation  la  conceded  or  has 
been  determined,  the  instltotion  of  proceed- 
ings to  ascertain  the  amount  of  compensa- 
Clon  Is  a  plain  ministerial  duty.  Garraus 
V.  Greenville,  63  S.  G.  576,  31  a  B.  607;  ffib- 
son  V.  Greenville,  84S.a466,  42S.E.206. 
We  conclude,  therefore,  tliat  plaintiff  bas 
a  remedy  by  condemnation  under  the  stat- 
ute.  I^  therefore,  becoijg^^^^ry  ^ 
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consider  tbe  qaestloii  whether,  in  tile  ab* 
eence  of  a  raoedy  by  condemnatltni,  plain- 
tiff would  have  a  cause  of  action  under  eec- 
tion  30S3,  supra. 

[7]  But  the  statate  provides  only  for  as- 
certaining the  amonnt  of  compensation.  It 
does  not  provide  a  method  for  determining 
the  right  to  compensation,  when  the  right 
tbereto  is  denied.  In  Water  Ca  t.  Nuna- 
maker.  7S  a  G.  S60.  B3  B.  B.  99a,  the  court 
said:  "When  the  rl^t  to  institute  condem- 
imticm  proceedings  is  contested,  the  proper 
remedy  Is  to  bring  an  action  in  tlie  court 
of  common  pleas  in  order  that  the  conrt  may, 
in  the  exercise  of  its  chancery  powers,  de- 
termine such  right  Railway  v.  Ridlehuber, 
88  S.  0.  308.  17  S.  R  24;  Gnreton  v.  Bail- 
way,  G9  8.  a  871  [87  S.  B.  914];  Glover  v. 
Remley,  62  8.  a  52,  89  S.  E.  780;  Railroad 
T.  Burton,  63  a  U  848.  41  S.  R  451;  Blley 

Union  Station  Co.,  67  S.  a  84  [45  S.  ffi. 
149];  Bailway  T.  Reynolds,  60  S.  a  481.  48 

B.  B.  476."  To  these  may  be  added  Leltzsey 
T.  Water  Go.  47  8.  C.  484,  26  S.  R  744,  34 
H  B.  A.  215;  Oarranx  t.  Greenville,  63  S. 

C.  675,  31  S.  R  607:  Sonth  Carolina  ft  W. 
By.  T.  BUm,  9SS.G.68,78B.B.  063;  Groce 
T.  OreenviU^  eta,  Ry.  Co..  94  S.  G.  199,  78 
8.  R  888, 

The  plaintiff  aneges,  In  taer  flnt  cause  of 
actlcm,  that  her  right  to  compensation  is 
denied,  and  that  allegation  is  admitted  by 
tlie  demurrer.  Therefore,  under  the  autbor- 
Itiea  above  cited,  she  stated  a  cause  of  ac- 
tion to  have  her  rlgbt  to  compensation  de- 
termined by  ttie  court,  and  the  court  erred, 
therefore.  In  sustaining  the  demurrer  to  that 
cause  of  action. 

This  case  differs  from  the  case  of  Hatheny 
T.  Aiken,  supra.  The  complaint  In  that  case, 
vhlch  was  held  insnffldent  <m  demurrer,  did 
not  allege  that  plaintiff's  ri^t  to  compensa- 
tion was  denied,  and  the  omission  of  that 
allegation  was  made  a  i^und  of  the  deci- 
sion, as  it  was  in  Glover  v.  Remley,  62  S. 
C.  62,  30  S.  R  780. 

Reversed. 

GART,  a  J.,  and  WATTS  and  FRA8BR, 
33.,  concur. 


(M  8.  C.  IS) 

OITIZBNS'  SAVINGS  BANK  v.  BFIBD 
et  al.- 

(Snprene  Goort  of  Sootb  Carolina.    Oct  10, 

1913.) 

PurADiHO  (f  96*)— Ahbndubnt  of  Defects. 

Under  Code  Civ.  Proc  1912.  |  220,  provid- 
ing that  no  variance  between  the  pleading  and 
the  proof,  shall  be  deemed  material  nnlesa  it 
shall  have  actually  misled  the  adverse  part?, 
tbat  if  a  party  has  been  so  misled  that  fact  shall 
be  proved,  and  that  the  court  may  order  the 
pleading  to  be  amended  upon  such  terms  as 
shall  be  jnet,  section  221  providing  that  where 
rbe  variance  is  not  material,  the  court  may  di- 
rect the  fact  to  be  found  according  to  the  evi- 
dence, or  order  an  immediate  amendment  sec- 
tion 222  providing  that  where  the  allegattoa  of 


the  cause  of  action  or  defense  Is  not  proved  In 
its  entire  eco^e,  this  shall  be  deemed  a  failure 
of  proo^  section  224  providing  tbat  the  court 
before  or  after  judgment  may  amend  any  plead- 
ing, process,  or  proceeding  by  adding  or  striking 
out  the  name  of  any  party,  by  correcting  a 
mistake  in  the  oame  of  a  party,  etc-  and  section 
227  providing  that  the  court  shall  disregard  any 
error  in  the  pleadings  or  proceedings  not  affect- 
ing the  Bubstantial  rights  of  the  Averse  party, 
where  an  action  on  a  note  formerly  held  by  the 
C.  Savings  Bank,  all  of  whose  assets  were  tak- 
en over  by  a  trust  company,  which  then  changed 
its  name  to  tfae  C.  Trust  ft  Savings  Bank,  was 
brought  in  the  name  of  the  C.  Savings  Bank, 
plaintil^  on  defendants'  motion  for  a  nonsuit 
b«3iuse  of  the  variance,  should  have  been  per- 
mitted to  amend  by  changing  the  name  of  the 
plaintiff  to  the  C.  Trust  ft  Savings  Bank,  es- 
pecially where.  Instead  of  proving  that  they 
had  been  misled,  defendants  did  not  even  allege 
tdiat  they  were  misled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  |  196;  Dec.  DlgTlW.*! 

Watts,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County ;  I.  W.  Bowman,  Judge. 

"To  be  olQclally  reported." 

Action  by  the  Citizens'  Savings  Bank 
against  D.  F.  Eflrd  and  othera.  From  a 
Judgment  of  nonsuit,  plaintiff  appeals.  Re- 
versed. 

J.  B.  Wlngard,  of  Lexington,  for  appellant 
Bflrd  ft  Dreher  and  Thurmond,  Tlnunerman 
ft  OalUson,  all  at  Lexington,  for  reapondenta. 

HTDRICK,  J,  Under  date  of  February  8, 
1907,  the  defendants  made  and  delivered  to 
UcLaughlin  Bros,  their  Joint  and  several 
note,  payable  to  their  order  one  year  after 
date.  On  December  6,  1907,  the  payees  dis- 
counted said  note  at  the  Citizens'  Savings 
Bank,  of  Columbus,  Ohio.  Thereafter,  on 
October  80,  1900.  the  Ohio  Trust  Company, 
being  the  owner  of  the  entire  capital  stock 
of  the  Citizens'  Savings  Bank,  took  over  all 
the  assets  of  the  bank.  Including  said  note, 
and  on  that  day  the  stockholders  of  the  Ohio 
Trust  Company  changed  its  corporate  name 
to  the  Citizens*  Trust  ft  Savings  Bank. 
Thereafter  tills  action  was  brought  on  said 
note  in  the  name  of  Citizens*  Savings  Bank, 
and  It  Is  alleged  in  the  complaint  tbat  said 
bank  is  the  owner  and  holder  of  said  note. 
That  allegation  la,  among  others,  denied  by 
the  defendants.  When  the  facts  above  stated 
came  out  in  the  evidence  'introduced  by  plain- 
tiff at  the  trial,  the  defendants  moved  for  a 
nonsuit,  on  the  ground  that  there  was  a  fatal 
variance  between  the  allegation  and  proof  as 
to  the  ownership  of  the  note  sued  on.  The 
plaintiffs  attorney  moved  for  leave  to  amend 
by  dianglng  the  name  of  the  plaintiff  from 
Citizens'  Savings  Bank  to  the  Citizens'  Trust 
ft  Savings  Bank,  so  as  to  make  the  allegation 
conform  to  the  evidence.  The  court  refused 
the  motion  and  granted  a  nonsuit 

The  Code  of  Procedure  was  adopted  for 
the  purpose  of  getting  the  courts  away  from 
the  technicalities  of  common-law  pleading 


«For  othar  casss  ses  ssms  topis  and  seeUon  NDHBBR  In  Dec.  Dig.  a  Am.  Dig-  Key-No.  Series  A  Rett'i  IndexM  ,  I 
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and  practice,  under  Oie  rales  of  whlcb  the 
utmost  precision  was  required,  and  ttie  most 
Intricate  distinctions  were  drawn,  which  too 
frequently  sacrificed  snbstance  to  form  and 
defeated  substantial  Justice.  Hence  the  Oode 
has  made  liberal  provisions  with  respect  to 
allowing  amendments,  and  the  L^^ature 
has  declared  that  the  Code  must  be  liberally 
construed,  with  the  view  to  the  ddng  of  sub* 
etantial  justice.  In  the  chapter  which  deals 
with  ''Mistakes  In  Pleadings  and  Amend- 
ments," we  find  section  220,  whldi  reads: 
"No  rarianoe  between  the  allegation  In  a 
pleadliq;  and  the  proof  shall  be  deemed  ma- 
terial unless  It  have  actually  misled  the  ad- 
rerse  party,  to  his  pr^udice.  In  maintaining 
bis  action  or  defense,  upon  the  merits.  When- 
erer  It  shall  be  alleged  that  a  party  has  been 
so  misled,  that  fact  shall  be  proved  to  the 
satlsfftctton  of  the  court,  and  In  what  re- 
spect he  has  been  misled;  and  thereupon 
Oie  conrt  may  order  the  pleading  to  be 
amended,  upon  sucb  terms  as  shall  be  Just" 

Section  221  provides  that,  where  the  vari- 
ance iB  not  material,  the  court  may  direct 
the  fact  to  be  found  according  to  the  evi- 
dence, or  order  an  Immediate  amendment 

Section  222  provides  that,  where  the  alle- 
gation of  the  cause  of  action  or  defense  is 
not  proved,  not  in  some  particular  or  particu- 
lars only,  but  in  Its  entire  scope  and  mean- 
ing, it  shall  not  be  deemed  a  case  of  vari- 
ance within  sections  2:30  and  'JSOU  hnt  a  fttU- 
ure  of  proof. 

Section  224  provides:  "The  court  may,  be- 
fore or  after  Judgment,  In  furtherance  of 
Justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading,  process,  or  proceeding, 
by  adding  or  striking  out  the  name  of  any 
party;  or  by  correcting  a  mistake  in  the 
name  of  a  party,  or  a  mistake  in  any  other 
respect;  or  by  Inserting  other  allegations 
material  to  the  case;  or,  when  the  amend- 
ment does  not  change  substantially  the  claim 
or  defense,  by  conforming  the  pleading  or 
proceeding  to  the  facts  proved." 

Section  227  reads;  "The  court  shall.  In  ev- 
ery stage  of  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings,  which 
shall  not  affect  the  substantial  rights  of  the 
adverse  party ;  and  no  jut^ment  shall  be 
reversed  or  affected  by  reason  of  sut^  error 
or  defect" 

The  facts  and  circumstances  warrant  no 
other  conclusion  than  that  the  action  was 
brought  In  the  name  of  Citizens'  Savings 
Bank  through  mistake.  It  Is  equally  clear 
that  defendants  have  not  been  misled  there- 
by to  their  prejudice  In  maintaining  their 
defense  on  the  merits.  At  any  rate,  they 
have  not  even  alleged  that  they  have  been  so 
misled,  to  say  nothing  of  their  failure  to 
even  attempt  to  comply  with  the  require- 
ment of  section  220  by  proving  to  the  satis- 
faction of  the  court  wher^  they  have  been 
misled. 

In  Soundtree  t.  Railway,  72  8.  O.  477,  02 


&  E.  2S1,  Mr.  Chief  Justice  Gary,  delivering 
the  opinion  of  the  court,  quotes  with  ap- 
proval from  Ahiena  v.  Bank,  8  S.  G.  410,  as 
follows  (the  section  numbers  in  the  quota- 
tion  bdng  changed  to  correspond  with  the 
numbers  of  the  same  aectkms  In  the  Code  of 
1912) :  "Under  section  220,  no  variance  is  to 
be  raided  as  material  unless  it  has  actual- 
ly ndsled  the  party,  and  In  that  ease  his  ron- 
edy  is  to  satisfy  tlie  court  Immediately,  by 
proof  1^  affidavit,  that  be  has  been  so  mis* 
led.  The  effect  of  sudi  proof  is  not  to  pre- 
vent the  court  from  allowing  an  amendment 
to  such  case,  but  to  entitle  the  party  preju- 
diced by  sndi  amendment  either  time,  or 
such  other  compensatory  terms  and  condi- 
tions as  may  be  reasonable.  The  object  of 
the  Code  is  to  secure  to  parties,  acUng  In 
good  faith,  the  fullest  right  to  rectl^,  by 
amendment,  any  defect  In  pleading  the  re- 
sult of  misapprehension,  inadvertence,  or  ac- 
cident, but  at  the  same  time  to  protect  as 
far  as  possible,  the  substantial  rights  of  the 
party  prejudiced  by  such  amendment  If 
the  party  prejudiced  by  such  variance  does 
not  take  advantage  of  the  remedy  afforded 
by  section  220,  then,  under  section  221,  It  la 
the  duty  of  the  court  to  disregard  the  vari- 
ance as  immaterial,  and  either  to  order  an 
Immediate  amendment  or  to  direct  the  fact 
to  be  found  aceording  to  the  evidence.  Sec- 
tion 222  was  intended  to  guard  against  tbe 
application  of  sections  220  and  221  to  cases 
whl(di  are  not  properly  speaking,  cases  ot 
variance,  but  where  the  party  has  proved,  on 
the  trial,  a  state  of  facts  foreign  to  the  alle- 
gations of  the  pleadings,  and  having  the  ef- 
fect to  leave  the  facts  alleged  In  the  plead- 
ings unproved  In  their  'entire  scope  and  mean- 
ing.' It  is  obvious  that  variances,  InvolTlng 
nothing  more  than  technical  differences  be- 
tween the  allegations  and  proofs,  can  only  be 
made  njaterlal  In  the  mode  pointed  oat  In 
section  220.  •  •  •  Under  the  foregolhg 
provisions  of  the  Code  <220  and  221),  a  mo- 
tion for  a  nonsuit  is  not  the  proper  mode  ot 
taking  advantage  of  any  variance  that  might 
have  occurred;  nor  can  this  conrt  set  aside 
the  Judgment  if  sustained  by  the  proofs,  on 
the  ground  of  any  sucb  variance,  in  view  of 
the  provisions  of  the  Code  in  question." 

In  Bull  V.  Lambson,  6  S.  C.  288.  the  syl- 
labus reads:  "In  an  action  against  two  as 
copartners,  the  court  may,  at  the  close  of 
plaintiff's  case,  and  after  motion  for  nonsuit, 
on  tbe  ground  that  neither  a  copartnership 
nor  other  Joint  liability  had  been  shown,  al- 
low the  plaintiff,  under  section  296  ^4, 
supra)  of  ,  the  Code,  to  amend  by  striking  ont 
the  name  of  one  defendant  and  proceeding 
against  the  other  individually. " 

In  Goleman  v.  Heller,  13  S.  G.  iSfU  the  a^ 
tlon  was  brought  in  the  name  of  Qeo.  H. 
Coleman  on  certain  school  owtlflcates,  and 
It  was  alleged  that  he  was  the  owner  of  Qiai- 
At  the  trial  It  appeared  from  the  plaintiff's 
own  testimony  that  the  cutlflcates  Monged 
Digitized  by  VjOOglC 
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to  bis  wlte,  8.  A.  Coleman.  Thereopoii  Qie 
defendant  moved  for  a  nonsuit,  as  was  done 
In  the  present  case.  The  court  refused  the 
motion,  and  granted  an  order,  moved  for  by 
the  plaintiff,  to  snbstitnte  his  wife,  8.  A. 
Coleman,  In  his  place  on  the  record  as  plain- 
tiff. The  defendant's  attorneys  then  moved 
for  time  to  prepare  their  defense  to  the  action 
of  S.  A.  Coleman,  alleging  that  they  could 
not  make  their  defense  to  tbat  action  without 
an  opportunity  for  preparation.  Tbe  court 
refused  their  motion,  and  held  that  they 
conid  set  np  tbe  same  defense  to  the  action 
of  S.  A  Coleman  which  they  bad  proposed 
to  set  up  against  that  of  Geo.  H.  Coleman. 
On  appeal  from  Ju<^ment  for  S.  A  Coleman, 
this  court,  in  construing  the  sections  of  tbe 
Code  above  dted,  held:  "It  was  in  the 
discretion  of  the  trial  Judge,  at  the  trial  In 
furtherance  of  Justice,  to  grant  an  order 
striking  out  the  name  of  one  person  and 
inserting  that  of  another  as  plaintiff."  On 
page  496  of  13  S.  C,  the  court  said:  "In  the 
case  of  Jennings  t.  Springs,  Bailey,  Eq.  181, 
Chancellor  De  Saussure  had  granted  an 
order  permitting  the  complainant,  Jennings, 
to  amend  his  bill  by  substituting  the, names 
of  the  executors  of  Fressly  for  his  own;  the 
bill  having  been  filed  by  him  as  their  agent, 
and  Ills  own  name  erroneously  Inserted.  Ap- 
peal was  taken,  and  tbe  Court  of  Appeals 
held  tbat  It  was  within  the  discretion  of  the 
court  to  permit  a  bill  to  be  amended  by  sub- 
stitoting  the  name  of  a  new  for  an  original 
complainant,  even  after  answer  filed,  but 
upon  reasonable  terms."  But  It  was  held,  In 
Coleman  v.  Heller,  that  it  wtas  error  to  re- 
fuse tbe  motion  of  defendant's  attorneys  for 
time  to  prepare  their  defense  to  the  action 
of  S.  A  Coleman,  the  substituted  plaintUC, 
and,  on  that  ground,  a  new  trial  was  granted. 

In  Tarrant  v.  Glttelson.  16  S.  a  231,  the 
second  and  third  syllabi  read:  "(2)  The 
complaint  allied  tbat  tbe  defendant  was  'in- 
debted to  plaintiff  In  tbe  sum  of  9100  for 
work,  labor,  and  services  done,*  etc.  Upon 
objection  made  by  defendant  to  the  introduc- 
tion of  evidence  to  prove  a  special  contract, 
tbe  trial  Judge  permitted  tbe  plalntlfit  to 
amend  bis  complaint  bo  as  to  allege  a  special 
contract,  and  tben  received  tbe  evidence. 
Held,  that  the  amendment  was  permissible 
under  section  106  (224,  supra)  of  tbe  Code. 
(3)  Tbe  amendment  was  opposed  by  defend- 
ant, but  time  to  answer  was  not  asked  for. 
It  was  within  the  discretion  of  tbe  circuit 
Judge  to  allow  the  trial  to  proceed  on  tbe 
amended  complaint" 

The  foregolDg  cases  show  clearly  tbat  the 
court  erred  in  refusing  plalntifTs  motion  to 
amend.   See,  also,  Sibley  v.  Younc,  26  S.  O. 

2  8.  E.  314 ;  Moore  v.  Cbrlstian,  81  S.  0. 
338,  OS.  B.  081 ;  State  t.  Scfaeper,  38  S.  O. 
S76,  11  S.  B.  628,  12  S.  B.  564,  816;  Booth 
V.  Langley,  61  S.  a  412,  20  8.  EL  204;  Mew 
V.  B.  Co.,  65  S.  C.  00,  32  S.  E.  828;  Adams 


V.  R.  Co.,  68  S.  0.  400,  47  S.  E.  693;  Sevier  t. 
B.  Co.,  82  S.  C.  811,  64  S.  B.  390 ;  Taylor  v.  E. 
Co.,  81  S.  C.  574,  62  S.  E.  1113 ;  Brown  v.  E. 
Co.,  83  S.  a  667,  65  S.  E.  1102 ;  Selgltf  T. 
B.  Co.,  86  S.  a  846,  07  8.  B.  29& 
Beversed. 

GABf,  O.  concurs.' 

WATTS,  J.  I  dissent,  as  I  think  Judg- 
ment should  be  afBrmed. 

FBASGB,  J.  I  concur,  In  result;  In  ttie 
opinion  of  Mr.  Justice  HYDBIOK. 


m  B.  0.  471) 

BBTHBA  «t  aL  ALLBN.t 

(Supreme  Ooort  of  South  Oarolina.    8«pL  80, 
1018.) 

1.  EviDENoi  <S  36*)— -FoBEioir  Laws— Paoor. 

Where  the  law  of  another  state  ia  germane 
to  the  issue,  it  must  be  proved  as  a  fact. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Ceot  Dig.  H  35,  51;  Dee.  Dig.  |  85.*] 

2.  QuiiTiNa  Tms  a  16*)— Comoii  SoimcK 

—Estoppel. 

Where  defendant  in  a  suit  to  quiet  title 
claimed  under  a  deed  to  the  common  source, 
defendant  could  aot  take  advantage  of  any  de- 
fect in  the  execution  of  such  deed. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  |  47;  Dea  Dig.  {  16.*} 

8.  Appeai,  and  E^ob  (S  1083*)— Xnstbuc- 
ti0n9— rxght  to  auxoc  e&uqb. 

Appellant  may  not  allege  error  in  Instme- 

tions  favorable  to  him. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  St  4052-4062;  Dec  Dig.  | 

1033.*] 

4.  EncncENT  ({  16*>— Pboot  of  Titli— Com- 
mon SonaoB. 

The  rule  tliat  plaintiff  in  ejectment  must 

show  a  complete  and  perfect  title  in  bimaelf, 
going  back  to  a  grant  either  actual  or  presum- 
ed, ia  subject  to  the  exception  that,  where  both 
parties  claim  from  a  common  source,  plalntUE 
need  go  back  no  further  than  such  source,  and, 
having  done  so,  the  question  then  Is  which  of 
the  two  has  tbe  superior  title. 

[Ed.  Note.~For  other  cases,  see  Ejectment 
Cent.  Dig.  89  69-62 ;  Dec  Dig.  8  15.*] 

5.  Lira  Estates  {i  24*)— Pathent— Assiqn- 

ICENT  to  MoBTGAOEBS. 

Where  life  tenants  mortgaged  the  land  and 
on  paying  the  mortgage  bad  it  assigned  to  them, 
tbe  court  in  an  action  by  tbe  remainderman 
against  the  grantee  in  fee  of  the  life  tenants, 
properly  refused  to  charge  that  by  such  assign- 
ment the  life  tenants  be<^me  mortgagees  in  pos- 
session for  tbe  sole  purpose  of  applying  the 
rents  and  profits  of  the  land  to  tbe  payment  of 
the  mortgage,  and  that  such  possession  could 
never  ripen  into  title  as  against  tbe  claim  of 
tbe  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  H  21,  46,  62 ;  Dec.  Dig.  {  24.*] 

Appeal  from  Common  Pleas  drcult  Court 
of  Dillon  County;  C.  J.  Bamage,  Special 
Judge. 

Action  by  B.  P.  BeOiea  and  others  against 
J.  Furman  Alien.  Judgment  for  defendant, 
and  plaintiff  Betbea  alone  appeals.  Beversed 

and  remaudect. 


•For  other  cases 
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Sellers  A  Uoore,  of  Dillon,  for  appellant 
W.  F.  Stevenson,  of  Cberaw,  for  respondent 

FBASSR,  J.  Parker  Betbea  and  his  wife 
died,  leaving  a  large  tract  of  land.  In  tbe 
division  among  their  children,  lot  No.  4  was 
set  aside  to  Elizabeth  Henderson,  a  daughter. 
Elizabeth  had  no  children  and  Uvea  with 
her  two  sisters,  Laura  Jane  Bethea  and 
Maria  Bethea,  In  the  family  home  on  lot 
Xo.  4.  On  tbe  6th  day  of  January,  1871, 
Elisabeth  signed  the  follovrlng  paper:  "State 
of  Sonth  Carolina.  County  of  Marion.  Know 
all  men  by  these  presents  that  I,  Elizabeth 
E.  Henderson,  for  and  In  consideration  of 
the  natural  live  (sic)  and  affection  I  bear  to 
my  two  sisters,  I^ura  Jane  Bethea  and 
Maria  L.  Bethea,  I  give  at  my  decease  all 
tbe  real  and  personal  property  that  came  to 
me  from  the  estate  of  the  late  Parker  Bethea 
and  Elizabeth  Bethea,  his  wife,  and  In  case 
the  said  Laura  Jane  Bethea  and  Maria  I* 
Bethea  die  leaving  no  children;  then  after 
paying  for  a  set  of  tombstones  to  be  put  to 
my  grave  and  all  other  debts  and  funeral 
expenses,  I  give  tbe  above  described  proper- 
ty  to  Benjamin  P.  Bethea,  and  to  his  chil- 
dren at  his  decease  to  have  and  to  hold,  and 
I  bind  each  and  every  one  of  my  heirs  and 
administrators  and  assigns  to  warrant  and 
d^end  tbe  same  with  the  above  described 
parties.  Given  under  my  hand  and  seal  this 
tbe  6th  day  of  January,  1871.  Elizabeth  B. 
Henderson.  [SeaL]  Witness :  Elmore  Allea 
G.  W.  MUes." 

On  June  26, 1872,  the  pajwr  was  probated, 
and  on  June  29,  1872,  it  was  recorded.  On 
tbe  19tb  of  June,  1872,  Elizabeth  died  leaving 
her  sisters  in  possession,  ^e  grantees  con- 
veyed this  land  by  deeds  that  purported  to 
carry  a  fee,  and  it  was  bought  by  the  re- 
iaxmdent  Both  of  these  sisters  are  now 
dead,  and  Benjamin  P.  Bethea  and  others 
bring  this  suit  to  recover  the  possession  of 
the  land  as  remaindermen.  On  the  10th  of 
April,  1872,  Elizabeth  executed  another  paper 
whlcli  was  construed  to  have  been  a  mort- 
f^ge  of  "all  her  right,  title,  and  intovst"  in 
this  land.  Upon  this  mortage  thero  appears 
tbe  following  indorsement:  "Tbe  within  mort- 
gage paid  in  full  by  Laura  J.  Betbea  and 
Maria  L.  Betbea  and  turned  over  to  them  for 
their  benefit  this  June  3, 1873."  Laura  mar- 
rled  Allen.;  Maria  married  Harris. 

The  defendant  denied  plalntiirs  title  and 
claimed  title  In  himself,  set  up  the  bar  of 
the  statute  (10  years)  and  a  presumption  of  a 
srant  O^O  years),  and  claimed  to  be  entitled 
to  be  subrogated  to  the  rights  of  the  mort- 
gagee and  claimed  betterments.  The  Jury 
found  for  tbe  defendant  and,  from  tbe  Judg- 
ment entered  thereon,  Uie  plaintiff  appealed 
upon  six  exceptloDB. 

[1]  "(1)  This  (sic)  his  honor  erred  In  re- 
fusing plaintifF's  fourth  request  to  charge 
as  follows:  Under  the  statute  of  many  Ju- 
risdictions sui>erlorlty  of  title  between  con- 


flicting conveyances  is  made  to  d^>end  vpoa 

priority  of  record.  Between  two  deeds  stand- 
ing on  the  same  footing  as  to  recording  the 
older  will  have  tbe  preference.  It  being  re- 
spectfully submitted  that  tbe  forcing  re- 
quest embodies  a  correct  proposition  of  law 
and  that  under  tbe  testimony  same  was  ap- 
plicable to  this  case."  This  exception  is 
overruled.  There  was  nothing  in  this  case 
which  called  for  the  charge  as  to  ttie  law  In 
other  Jurisdictions,  and,  If  there  had  been, 
there  was  nothing  In  the  case  upon  which  the 
charge  could  be  based.  If  tbe  law  in  other 
states  is  germane  to  the  issue,  then  these 
laws  must  be  proved,  and  there  was  no  proof 
of  them. 

[21  Exception  2 :  frhat  hla  honor  erred  In 
charging  the  Jury  that  tbe  plaintiff  must 
prove  tbe  delivery  of  the  deed  under  which 
plaintiffs  claim  by  the  preponderance  of  the 
testimony.  Whereas,  under  all  tbe  admitted 
facts  In  the  case,  be  should  have  charged 
that  there  was  a  prima  fade  showing  of  de- 
livery and  that  It  was  incumbent  on  defend- 
ant to  prove  nondelivery  of  said  deed  by  a 
preponderance  of  testimony." 

Eixc^tlon  8:  "That  bis  honor  erred  In 
charging  the  Jury  tliat  plaintiffs  must  prove 
delivery  of  the  deed  under  which  they  claim- 
ed by  a  preponderance  of  the  testimony  in 
that  be  should  have  held  under  all  the  ad- 
mitted facta  and  circumstances  of  the  case 
that  defendant  was  estopped  from  claiming 
that  there  bad  been  no  delivery  of  said  deed 
for  the  reason  that  plalntlfC  and  defendant 
claimed  the  lands  in  dispute  from  a  common 
source,  to  wit         Elizabeth  HaidersoD." 

These  exceptions  are  sustained  for  the 
reason  that  Elizabeth  Henderson  was  the 
common  source,  as  will  be  seen  under  excep- 
tion 5;  and,  as  the  defendant  claimed  under 
this  deed,  he  could  not  take  advantage  of 
a  defect  in  the  execution  of  it 

{S]  Exertion  4:  "That  his  honor  erred  in 
charging  the  Jury  the  law  as  to  advexas 
possessions  when  In  fact  there  was.  and 
could  be  under  aU  the  admitted  facts  and  <dr^ 
cumstances  in  the  case,  no  question  of  ad- 
verse pmsesslon,  and  that  such  a  charge 
could  only  have  confused  the  minds  of  the 
Jurors  to  the  [wejudice  of  the  plolntltt.** 

His  honor  charged  as  follows:  **I  diorge 
yon  that  there  could  be  no  adverse  holding  or 
possession  sufflcient  to  ripen  into  .title  by  the 
heirs  at  law  or  grantees  of  Laura  Allen  and 
Maria  Harris,  If  they  died  without  children, 
even  if  they  undertook  to  convey  the  prem- 
ises In  fee  simple  with  general  warranty 
against  Benjamin  P.  Bethn  and  his  diildren 
until  both  Maria  and  Laura  bad  been  dead 
for  ten  years  or  more."  It  was  undisputed 
that  they  bad  no  chlldr^  and  the  survivor 
bad  not  been  dead  ten  years.  Tbe  charge 
was  wholly  In  favor  of  appellant  and  he 
cannot  complain.  This  exception  Is  over- 
ruled. 

Exception  6;  ,^i^lne5^f tf^  ^ 
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lefmlDC  plalntUTt  motion  fbr  a  new  trial, 
bued  opon  Uie  pound  fbat  the  rerdlct  ot  the 
jnr?r  was  caprfdoas  and  nnsopported  by  the 
eridenoe  In  that  It  appeared  from  the  testl- 
mony  and  evidence  that  both  parties  claimed 
from  a  common  source,  to  wit,  Elizabetb 
Henderson,  and  that  defendant's  predecea- 
Bon  In  title  had  only  a  life  estate,  with  re- 
mainder over  to  the  plaintiffs,  and  that  such 
Ufe  estate  had  terminated,  thns  tmolnating 
the  right  of  defendant  to  the  possession  of 
tlie  premises  In  qoestlon.'* 

[4]  Hils  exception  must  be  sostalned.  In 
the  case  ot  Ellgore  t.  KlrUand,  60  8.  a 
page  84,  48  S.  B.  page  46,  we  find  the  follow- 
ing: "In  Smythe  r.  Tolbert,  22  8.  a  183,  the 
court  says:  13un  is  no  doubt  that,  aa  a  gen* 
■  oal  mle,  the  plalnttfC,  In  an  action  to  re- 
cover posBession  of  real  estate,  on  the  gronnd 
of  title,  must  show  a  complete  and  perfect 
title  In  hlmaeU;  going  bade  to  a  grant  eithar 
actnal  ok  presnmed.'  To  this  mle^  however, 
there  are  several  ezoeptkma^  (me  of  which  Is 
that,  where  both  parties  daim  from  a  com- 
mon source,  the  plaintiff  need  go  no  farther 
bade  than  this  soorce;  and,  having  done  so, 
the  auestlon  then  Is:  Whldi  of  the  two  has 
the  snperlor  tltlet  *  •  *  Whether,  Oim, 
the  genual  rule  or  the  exceptions  Is  to  gov- 
ern. In  any  special  cas^  mnst  depcmd  npon 
the  fact  whether  or  not  the  parties  claim 
throng  a  common  sonrce.  If  they  do  not, 
then  the  plalntlfl  mnst  recover  npon  the 
strength  of  Ms  own  title  and  not  npon  the 
weakness  of  that  of  his  adversary  and  most 
traee  back  to  a  grant;  if  they  do,  then  the 
plaltttltt  may  stop.  In  the  first  Instance,  at 
the  tlUe  of  the  common  grantor ;  and  whether 
they  thus  dalm  or  not  Is  a  qiieBtl(m  of  fiict 
(unless  admitted  In  the  pleadtaigq)  for  tlie 
jury  upon  the  evidence.** 

In  this  case  the  idaintlfl  claimed  directly 
under  the  Elizabeth  Henderson  deed.  He 
procured  successive  conveyances  from  the 
grantees  under  that  and  to  the  defendant. 
Plaintiff  had  thereby  made  out  a  prima  fade 
case.  The  defendant  had  the  right  to  show 
that  he  did  not  dalm  under  the  Henderson 
deed  or  that  he  had  an  independent  source 
of  title.  He  made  no  such  proof,  but,  on  the 
contrary,  the  following  appears  in  the  case: 
"Q.  Since  the  death  of  Mrs.  Henderson, 
those  under  whom  you  claim  and  you  have 
used  It  and  claimed  the  whole  of  that  land 
as  your  own  land?  A.  Tes,  dr."  There  was 
undisputed  evidence  that  the  successive 
grantors  in  defendant's  chain  of  title  had 
been  In  poesesston.  There  was  therefore  no 
evidence  from  which  the  jury  could  infer 
that  the  defendant  did  not  claim  under  the 
Henderson  deed.  Inasmuch  as  the  defendant 
did  dalm  under  the  Henderson  deed,  there 
could  be  no  adverse  holding  until  the  death 
of  Mrs.  Laura  Allen  and  Mrs.  Maria  Harris, 
and  the  survivor  died  In  1909.  The  limita- 
tions were  therefore  unavaUina. 


[I]  Sxception  6:  "BecaoM  his -honor  erred 
In  not  charging  the  Jury  as  requested  by 
plaintiff  that  the  only  effect  of  the  mortgage 
on  the  land  in  dispute  admittedly  given  by 
Laura  Bethea  and  Maria  Bethea  to  Joel  Al- 
len soon  after  the  death  ot  BUzabeth  Hen- 
derson, and  Its  so-called  assignment  to  them 
by  Jod  Allen  when  paid,  was  to  make  them 
mortgagees  In  possession  for  the  purpose  of 
applying  the  rents  and  profits  of  the  land 
to  the  payment  of  the  mortgage,  and  that 
such  possession  could  never  ripen  into  title 
as  against  the  dalm  of  title  by  the  plaintiff 
and  his  children  under  the  deed  of  BUzabeth 
Henderson  in  question  In  this  case.**  The 
mortgage  was  marked  paid,  and  there  is  no 
evidence  that  it  was  not  paid.  This  excep- 
tion is  ovwnded. 

The  Judgment  appealed  from  Is  reversed 
as  to  Benjamin  F.  Bethea,  who  alime  ap- 
peals, and  the  case  remanded  for  a  new  trial. 

GABT.  a  J.,  and  HXDBIOK  and  WATTS. 
J  J.,  concur. 

(M  S.  C.  B) 

CITY  OF  AMDBRSON  t.  FANT. 

(Supreme  Court  of  South  OaroUna.    Oct  S, 
1918.) 

1.  MUHICIPAL  COBPOBATIONS  (i  120*)— OBDI- 
NARCXa— Go  ITBTBUCTION. 

In  construing  a  monidpal  ordinance  the 
court  most  bear  m  mind  tiis  law  and  policy  ot 
the  state  upon  the  same  subject  and  If  possiUe 
construe  them  so  that  there  will  be  no  conflict, 
because  the  ordinance  will  he  void  to  the  extent 
of  the  conflict 

[Ed.  Note. — For  other  cases,  see  Municipal 
Co^rations,  Cent.  Dig.  H  274r-280;  Dec.  Dig. 

2.  InroxioATiita  Liqcobs  (S  182*)  —  Pusuo 
PoucT— How  Detebhinbo. 

In  determining  the  public  policy  of  a  state 
with  reference  to  guilt  In  questions  of  the  sale 
and  purchsse  of  intoxicating  liquor,  the  court 
must  accept  the  statutes  as  fixing  the  public 
policy. 

[Ed.  Note.— 'For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  141;  Dec.  Dig.  f  132.*] 

S.  INTOXICATINO  LiQUOBS  Q  182*)  —  UlTC- 

sioN  o?  PowbbWudiciai.  Functions. 
In  determining  the  public  policy  of  the  state 
with  reference  to  the  sale  and  purchase  of  in- 
toxicating liquor,  the  courts  have  no  concern 
with  the  reasons  of  the  lawmakers  In  falling  to 
coudemn  the  buyer. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  1 141;  Dee.  Dig.  1 182.*} 

4.  Statutbs  (S  241*)— OoHSTBUonon  nr  Fa- 
voB  ov  Dbixndaht. 

In  a  criminal  prosecution  there  should  be  a 
strict  construction  of  the  law  in  favor  of  the 
defendant,  but  it  should  not  be  one  whidi  would 
thwart  the  clear  Intention  of  the  lawmakers  as 
gathered  fnun  a  reasonable  interpretation  of 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Statates. 
Cent.  Dig.  H  322.  828;  DeT^.  |  24L*] 

5.  STATOTBS  (f  241*)— CONSTBUOnon— BlOHTS 

OF  Defendant. 

In  a  criminal  prosecution  under  a  statute 
it  must  appear,  not  only  that  the  accused  Is 
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within  tlie  letter  of  tlie  law,  but  tliat  be  !• 
within  Its  spirit 

[Ea.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  fiS  322,  323 ;  Dec  Dig.  t  241.*] 

6.  COUBIS  (fi  107*>— DEOI8I0N8  —  CORSIBDC- 

noH. 

In  cututruiDg  a  Jodicial  opinion  the  lan- 
guage must  always  be  read  and  contddered  In 
the  light  of  the  facts  in  the  case  under  consid- 

eratiou. 

[Ed.  Note. — For  other  cases,  see  Courts,  Gent. 
Dig.  S  360 ;  Dec  Dig.  |107.*] 

7.  Intoxicating  Ij:quob8  (1 138*)— Ovfenbeb, 

Cr.  Code  1812,  |  794,  provides  that  all  in- 
toxicating liquors  are  detrimental  and  icontra- 
band,  and  that  it  shall  be  unlawful  tor  any  per- 
son, firm,  corporation,  or  association  to  sell, 
•  *  *  receive,  accept,  *  •  *  keep  In  pos- 
session, or  furnish,  or  otherwise  dispose  of  in- 
toxicating llQuors,  white  section  825  makes  it 
a  misdemeanor  to  transport  liquors  into  the 
state  or  from  place  to  place  within  it  A  mu- 
nicipal ordinance  made  it  a  misdemeanor  for 
an;  person  to  transport  handle,  etc.,  an;  Illicit 
or  contraband  alcoholic  liquors.  Defendant,  as 
agent  for  two  other  men,  purchased  intoxicating 
liquor  from  one  not  authorized  to  sell  and  trans- 
ported it  to  his  principals.  Meld  that,  as  it  is 
tbe  polic;  of  the  law  not  to  punish  the  buyer 
of  intoxicating  liquors,  defendant  even  though 
he  obtained  the  liquors  from  an  illegal  source, 
cannot  be  convicted  of  a  violation  of  the  ordi- 
nance against  carrying  contraband  liquors,  be- 
cause he  does  not  come  within  its  spirit  as  de- 
fined b;  tbe  public  policy  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  |  148;  Dec.  Dig.  {  13&*] 

a  WZTNB88BB   (|  297*)— PBITILia>— L088  OW 

Pbivileoe. 

One  liable  to  a  prosecution  for  a  cnminal 
offense  cannot  be  compelled  to  testif;  merel; 
because  the  prosecuting  ofiicer  ma;  agree  not  to 
prosecute  him, 

[Kd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  il  1011.  1026-1037;  Dec.  fHrll 
297.*] 

9.  IKTOXICATING  LlQUOBS  (§  169*)— OrFERBBS 
— PUBCHASES  BT  AOENT. 

One  who  acta  In  good  faith  solely  as  the 
agent  or  messenger  of  a  purchaser  of  intoxicat- 
ing liquors  is  not  bimnelf  guilty  of  violating  tlie 
law  against  the  illegal  sale  of  intoxicants. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  fi{  187,  188;  Dec  DigTl 
1*39.*] 

Fraser,  J.,  dissenting 

Appeal  from  General  Sessions  Clrciilt  Conrt 
of  Anderson  Couu^ ;  S.  W.  O.  Shlpp,  Judge. 

"To  be  officially  reported." 

Proceeding  by  the  City  of  Anderson  against 
MUton  Fant  for  the  violation  of  a  municipal 
ordinance.  From  a  judgment  of  conviction, 
defendant  appeals.  Reversed. 

A.  H.  Dagnall  and  Leon  L.  Rice,  both  of 
Anderson,  for  appelant  Proctor  Bonham, 
it  Oreenvllle,  and  Hood  &  Sulllnui,  of  Ander- 
son, for  respondent 

HYDRICK,  J.  Defendant  was  convicted 
and  sentenced  for  violating  an  ordinance  of 
the  city  of  Anderson  against  transporting 
contraband  liquors.  The  facts  stated  In  the 
record  as  the  basis  of  his  conviction  are: 
"The  defendant,  at  the  request  of  two  white 
men,  pnrchased  and  obtained  from  a  person 


wltbin  tbB  clt7  of  Anderson,  wIkhd  he  knew 
was  not  anttiotlBed  to  adl,  two  iilnts  of 
whisky  and  carried  and  delivered  Oie  whisky 
to  the  said  white  mm."  In  the  order  dis- 
mlssinK  his  appeal,  the  drcnlt  court  foand 
that  defoidant  either  aa  agent  or  principal, 
pnrdlased  the  Uqnor  from  one  whom  he 
knew  was  not  authorized  to  aeU  It  and  hdd 
that,  having  obtained  it  through  an  nnlaw- 
fol  sale^  It  was  contraband,  and  0»  sabae- 
qnent  transportatioo  of  it  was  a  vlolattom  of 
tbe  ordinance. 

From  tbla  statonwt  of  the  facts  and  find- 
ing of  the  court,  we  assume  (in  fact,  It  was 
conceded)  that  dtfendanrs  oonvictloii  was 
not  based  np<m  the  finding  Uiat  he  wa%  in 
any  degree  whatevel^  a  participant  in  tiw 
sale  or  the  agent  of  the  seller,  but  soldy ' 
upon  the  ground  ^t,  notwithstanding  he 
was  only  the  agmt  of  the  pandiaaers^  lie  was 
nevertheless  eubject  to  pimiahnient  under 
tbe  ordlnanca  It  necesaarllr  toUows,  tnuM 
this  construction  of  tiie  statute  and  <wdt- 
nances,  that  It  the  white  men,  for  whom  he 
purdiaaed  the  liqoOT,  had  themadves  pur- 
chased it  directly  from  the  seller  and  had 
carried  it  to  their  homes,  they  too  wndd 
have  been  subject  to  the  ttenalty  of  the  law. 

[1]  In  construing  the  ordinance  we  must 
bear  In  mind  the  law  and  policy  of  the  stato 
upon  the  same  subject  and  construe  tliem  so 
that  there  will  be  no  conflict,  because  to 
that  extent  the  ordinance  woidd  be  void. 

[2-7]  Section  794  of  tbe  Criminal  Code  of 
1912  reads :  "AU  alcoholic  liquors  and  hw&c- 
ages,  whether  manufactured  within  tills 
state  or  elsewhere,  or  any  mixture  by  what- 
soever name  called,  which  if  drunk  to  excess 
will  produce  Intoxication,  are  hereby  declar- 
ed to  be  detrimental,  and  their  use  and  con- 
sumption to  be  against  the  morals,  good 
health  and  safety  of  tbe  state,  and  contra- 
band. It  shall  be  unlawful  for  any  person, 
firm,  corporation  or  association  within  this 
state  to  manufacture,  sell,  bailer,  exctiange, 
receive,  accept,  give  away  to  induce  trade, 
deliver,  store,  keep  In  possession  in  this 
state,  furnish  at  public  places  or  otherwise 
dispose  of  any  spirituous,  malt,  vinous,  fo*- 
mented,  brewed  or  other  liquors  and  bever- 
ages, or  any  compound  or  mixture  thereof 
which  contains  alcohol  and  la  used  as  a  bev- 
erage, and  which  if  drunk  to  excess  will 
produce  intoxication,  except  as  hereinafter 
provided." 

Section  826  makes  it  a  misdemeanor  to 
transport  liquors  into  tbe  state  or  from 
place  to  place  within  the  atat^  except  as 
therein  permitted,  and  none  of  the  excQitlons 
include  defendant's  case. 

The  ordinances  of  the  city  upon  tbo  muae 
snb]ects  are  as  follows : 

"Sec  49.  It  shall  be  deemed  a  misde- 
meanor for  any  person  to  sell,  barter,  ex- 
change or  give  away  in  connection  with  busi- 
ness or  trade,  any  distilled,  malt,  vinous  or 
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other  alcoholic  Uquon  or  any  intoxicating 
llqaor  or  whisky  or  apliits  of  'any  kind,  in 
the  clt7  of  Anderson." 

"See.  SI.  It  shall  be  deemed  a  misdemean- 
or for  any  person  to  transport,  handle,  store 
or  conceal  within  the  city  of  Anderson,  any 
Illicit  or  contraband  alcoholic  liquors." 

It  will  be  observed  that  neither  the  state 
statute  nor  the  city  ordinance  penalizes  the 
purchase  of  liquors.  It  has  never  been  the 
policy  of  this  state  to  punish  the  buyer  of 
liquors.  There  Is  therefore  no  Inhibition  in 
the  statutes  or  ordinances  against  buying, 
except  as  it  is  the  counterpart  of  selling, 
which  is  prohibited;  but,  as  between  the 
two,  the  seller  alone  is  subjected  to  punish- 
ment It  may  be  tliat,  from  a  moral  stand- 
point, the  buyer  is  equally  culpable  with  the 
seller,  and  doubtless  there  are  circumstanc- 
es under  which,  viewed  from  that  stand- 
point, he  is  the  more  worthy  of  blame.  But 
the  courts  must  accept,  as  the  policy  of  the 
state,  that  which  Is  written  In  the  statutes. 
The  reasons  why  the  lawmakers  have  not 
seen  fit  to  condemn  the  buyer  as  well  as  the 
seller  are  not  material,  because  that  is  a 
matter  for  legislative  rather  than  Judicial 
omstdnation.  But  It  may  not  be  amiss 
to  say  tha^  one  of  the  reasons  usually  as- 
signed (and  a  very  cogent  one)  is  that,  If 
both  were  subject  to  punishment;  neither 
could  be  compelled  to  testify  against  the 
other  upon  the  ground  that  no  man  can  be 
compelled  to  furnish  evidence  against  taim- 
sdf,  and  for  that  reason  both  would  escape 
punishment 

The  rule  that  statutes  which  prohibit  the 
sale  of  intoxicating  liquors  are  not  to  be 
coittCrued  80  as  to  bring  the  purchaser,  or 
those  who  act  solely  for  him  In  making  the 
pnrdiase,  wltliln  their  condemnation  is  thus 
stated  in  the  case  of  Lott  v.  United  States 
<C.  a  A.)  20S  Fed.  28:  "It  is  uniformly  held 
that  statutes  prohibiting  the  sale  of  Intox- 
icating liquors  are  directed  against  the  act  of 
selling  only,  and  that  the  oCF^ise  is  commit- 
ted only  by  the  vendor  or  some  one  who  aids 
him  in  selling,  and  that  the  purchaser  and 
those  who  aid  him  In  the  purchase  are  not 
guilty  of  aiding  or  at)ettlng  in  the  commis- 
sion of  the  offlense."  Numerous  auHiorlties 
are  cited  whldi  fully  auatiUn  tiu  principle 
stated. 

In  the  light  of  the  established  policy  of  the 
state  and  of  the  universally  recognized  prin- 
ciple that  penal  statutes  must  be  strictly 
construed,  we  cannot,  without  doing  violence 
to  both,  sustain  defendant's  conviction.  We 
cannot  do  so  without  reading  into  the  statute 
and  ordinances  that  which  the  lawmakers 
have  purposely  refrained  from  writing  into 
them.  They  do  not  condemn  the  buyer.  We 
must  assume  tliat  the  lawmakers  understood 
the  use  of  the  word  "buy"  quite  as  well  aa 
the  word  "sell,"  and  that  if  they  had  intend- 
ed to  condemn  the  buyer,  they  would  liave 
done  80  in  language  as  plain  as  that  used 
against  the -seller.    We  have  no  authority 


to  extend  the  statute  or  ordinances  by  con- 
struction to  include  the  buyer.  To  say  that 
they  may  not  be  construed  so  as  to  penalize 
the  buyer  for  the  act  of  buying,  but  that 
they  may  be  construed  so  as  to  penalize  him 
for  the  acts  which  must  almost  inevitably 
follow  the  buying,  to  wit  transporting  and 
keeping  In  i}06sesslon  the  liquor  wfaidi  he 
buys,  would  not  only  be  an  extremely  techni- 
cal construction  but  it  would  be  one  so  high- 
ly technical  that  it  would  not  be  warranted, 
even  if  it  were  invoked  in  favor  of  the  de- 
fendant Instead  of  against  him,  for,  while 
the  rule  requires  a  strict  construction  in 
favor  of  defendant,  It  should  not  be  strained 
or  unnatural  or  one  which  would  thwart  the 
clear  intention  of  the  lawmakers  to  be  gath- 
ered from  a  reasonable  Interpretation  of  the 
language  used. 

It  must  appear,  however,  that  the  accused 
is  witliin  the  spirit  as  well  as  the  letter  of 
the  law.  That  he  may  be  within  the  strict 
lett^  of  the  law  is  not  enough,  as  was  held 
in  State  v.  Bookard,  87  8.  O.  444.  69  S.  E. 
1076,  where  section  794,  supra,  was  con- 
stmed  by  the  circuit  court  to  make  It  a 
crime  to  keep  liquor  in  one's  possession, 
though  it  bad  been  obtained  lawfully  and 
was  kept  for  a  lawfnl  purpose.  The  defend- 
ant was  clearly  within  the  letter  of  the  stat- 
ute. But  this  court  reversed  ihe  ruling  and 
held  that  the  statute  must  be  construed  to 
mean  "liquor  which  had  been  unlawfully 
obtained  (that  is,  obtained  in  a  manner  not 
recognized  as  lawful  by  that  act  or  the  un- 
repealed provision  of  the  act  of  1907),  or  to 
keep  in  possession  for  sale  or  some  other  use 
forbidden  by  the  statute  liquor  lawfully  ob- 
tained." It  is  now  contended  that  the  lan- 
guage of  the  court  above  quoted  warrants 
the  holding  that,  as  the  defendant  in  this 
case  obtained  the  liquor  unlawfully  or  li\  a 
manner  not  recognized  as  lawfnl  by  the 
act  he  falls  within  Its  spirit  as  well  as  its 
letter.  Strictly  construed,  the  language  used 
may  possibly  bear  that  construction.  But 
that  was  not  intended.  The  language  of  an 
opinion  must  always  be  read  and  construed 
in  the  light  of  the  facts  of  the  case  under 
consideration,  and,  when  so  read,  ttiat  above 
quoted  does  not  bear  the  interpretation 
placed  upon  it  In  that  case  the  sole  ques- 
tion was  whether  a  citizen  conld  lawfully 
keep  liquor  In  his  possession  which  he  had 
obtained  for  a  lawful  purpose.  The  circuit 
court  had  ruled  that  he  could  not,  without 
regard  to  the  manner  of  his  acquiring  i>08- 
session  or  the  purpose  for  which  he  kept  it 
This  court  held  that  he  could,  if  he  kept  it 
for  a  lawful  purpose. 

In  State  v.  Nickels,  6S  S.  G.  169,  43  S.  E. 
621,  the  court  speaking  through  Mr.  Chief 
Justice  Gary,  expressly  held  that  the  char- 
acter of  the  liquor  found  in  the  possession  of 
a  citizen  (that  la,  as  to  whether  it  was  con- 
traband or  not)  was  to  be  determined  by  the 
purpose  for  which  he  had  it,  and  said:  "The 
quentlon  whether  the  liquor  was  contraband 
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depentled  upon  Che  purpose  with  which  t2ie 
defendant  took  It  Into  hts  poases^on."  In 
the  Boofcard  Case  the  qneetlon  as  to  how  or 
ta  what  manner  the  defendant  obtained  pos- 
session of  the  lignor  was  not  involvM,  nor 
was  It  made  an  element  of  the  decision,  ex- 
cept in  ao  tax  as  the  manner  of  obtaining 
possession  was  considered  as  throwing  light 
on  the  purpose  of  It;  as,  for  Instance,  If  it 
should  appear  that  one  had  obtained  posses- 
sion by  manufacturing  it  (an  act  which  la 
not  only  not  recognized  as  lawful  but  one 
which  la  positively  prohibited  under  penal^), 
or  for  the  purpose  of  aOling,  or  other  unlaw- 
ful purpose. 

But  the  question  now  before  us,  whether  a 
dtlxffl  can  lawfully  transport  and  keep  In 
possession  for  his  own  personal  use  liquor 
whlcb  he  purchased  from  one  who  had  no 
authority  tb  sell  it,  was  not  considered  or 
decided  in  that  case.  While  obtaining  it  in 
that  manner  is  unlawful  lA  one  sense,  it  is 
not  unlawful  in  the  sense  that  it  is  a  crim^ 
at  least  so  far  as  the  buyer  la  concerned; 
and  to  say  that  the  buyer  cannot  be  punish- 
ed for  buyli^  but  that  he  may  be  for  ucts 
which  must  necessarily  Immediately  follow 
the  purchase,  to  wit,  the  transportation  and 
keeping  In  possession,  la  contradictory  In 
terms.  In  speaking  of  obtaining  poasesslon 
unlawfully,  In  the  Bookard  Oase,  the  court 
evidently  did  not  use  the  word  in  the  sense 
wlilch  it  is  now  lousbt  to  give  it  Sniq;>ose 
one  should  steal  a  pint  of  llauor  from  a 
dispensary  and  carry  it  borne  and  ke^  It 
there  for  Ua  own  personal  use.  Would  It  be 
contraband  simply  because  be  bad  obtained 
it  In  an  unlawful  manner?  And  oonld  the 
thief  be  oouTicted  of  tranaportlnB  and  storljiff 
and  ke^dng  in  possession  contraband  liquor? 
Tet  without  doubt  he  obtained  it  unlaw- 
fully. 

(•I  nie  eonstmctlon  xnit  upon  tiie  statnte 
and  ordinance  by  tbe  circuit  court  makee 
them  conflict  with  tbe  pciicy  of  tbe  state  in 
Quit  it  brings  the  bayer  as  well  as  tbe  seller 
under  the  condenmatlon  of  the  law  and  de- 
prives tbe  state  of  the  right  to  compel  the 
buyer  to  testify  against  the  seller,  thereby 
frustrating  one  of  the  purposes  of  penaliz- 
ing only  the  seller.  If  that  conatruction 
Is  sustained,  the  buyer  can  refuse  to  testify, 
because  the  purchase  almost  necessarily  im- 
plies transporting  and  keeping  in  possession. 
It  la  no  answer  to  say  that  the  prosecuting 
officer  may  agree  not  to  prosecute  him.  The 
privilege  of  refusing  to  testify  would  atill  be 
his,  and  he  could  not  be  compelled  to  waive 
it. 

If  defendant  had  been  convicted  upon  tbe 
finding,  even  by  inference  from  the  facts 
stated,  that  he  was  a  participant  in  the  sale 
or  tbe  agent  of  the  seller  as  well  as  the 
buyer,  I  should  be  satisfied  to  sustain  the 
conviction.  But  the  agreM  facta  and  tbe 
finding  of  tbe  court  ex<dude  that  faypothesla. 

[I]  Tbe  greater  w^ht  of  antborlty  muh 


tains  the  proposition  that  one  who  acts  in 
good  faith  solely  as  the  agent  or  messenger 
of  the  purchaser  of  liquors  Is  not  himself 
guilty  of  violating  tbe  law  against  selling 
thereof.  But  of  course  this  rule  will  not  be 
allowed  to  shield  a  guilty  participation  in 
the  sale;  nor  will  the  courts  tolerate  an  eva- 
sion of  the  law*  by  any  device,  pretense,  or 
subterfuge.  See  State  t.  Ito,  114  Minn.  426, 
131  N.  W.  469,  86  U  B.  A.  (N.  S.)  619,  Ann. 
Cas.  1912Q,  681,  where  the  anthoritlea  axe 
collated. 
Judgment  reversed. 

6ABT,  a      and  WATTTS,  3^  oonear. 

FBASEiB,  J.  I  cannot  concur  In  the  opin- 
ion of  tbe  majority  In  tbla  caae.  X  know  we 
are  construing  an  ordinance  of  the  city  of 
Anderson  and  not  a  statnte  of  the  atate.  An 
ordinance  of  a  dty.  however,  should  not  be 
construed  with  a  total  disregard  of  tbB  pnbUe 
poUcy  of  the  atate  from  whose  laws  It  de- 
rives its  powers.  It  la  tbe  public  poll^  of 
this  state  Ibat  "aU  alctAolie  Uquois  and 
beveragea,  whether  manufactured  within  this 
state  or  elsewhere,  or  any  mixture  by  what- 
ever name  called,  wbldi  if  drunk  to  exceoa 
will  produce  intoxication,  are  berd>y  declared 
to  be  detrlmratal,  and  tbelr  use  and  consnmp> 
tion  to  be  against  the  morals,  good  health, 
and  safety  of  tbe  atate  and  contraband." 
With  this  preliminary  statement,  the  statutes 
go  on  to  allow  the  sale  under  certain  condi- 
tion s,  the  main  object  of  which  la  to  protect 
tbe  health  and  good  morals  of  her  dtlxensL 
In  ita  dealings  with  this  moat  difficult  qnee* 
tion,  there  appears  tbe  recognitiim  of  this 
fact  tbat  there  are  liquora  that  are  pure  and 
Uqnore  tbat  are  impure^  Tbe  uae  of  impore 
liquors  is  deemed  peculiarly  harmful.  In 
order  to  i»event  die  nae  of  tbat  whldi  Is 
impure  and  most  deadly,  It  provided  thnt  Ita 
owd  officers  shall  pnrdiase  with  caz^l 
analyala,  and  In  order  to  prevmt  snbeeqnent 
adultmtlon  Its  own  offlcera  shall  have  tbe 
excluflive  right  to  seU  to  tbe  dtlsffliB.  The 
statute  does  not.f0rMd  tbe  buying  of  Uqnor. 
The  right  to  buy,  however.  Is  not  a  constitu- 
tional or  inalienable  rlf^t  The  stete  may 
pass  any  laif  that  is  not  fbrbldden  by  Its  Con- 
stitution. Those  rights,  therefore,  that  are 
not  reserved  by  the  Gonstltetion  may  not 
only  be  infringed  upon,  to  the  point  of  use- 
lessneas,  but  destroyed  altogether.  Buying 
bad  not  been  forbidden.  The  defendant  was 
not  charged  with  buying,  l^e  right  to  buy 
may  be  rendered  useleaa  by  forbidding  Oie 
buyer  to  tranaport 

It  wiU  be  observed  that  it  Is  tbe  policy  of 
the  state  to  prohibit  the  use  of  contraband 
liquor.  If  tbe  Legislature  seea  fit  to  hamper 
the  unlawful  sale  by  forbidding  the  transpor- 
tation and  not  the  purchase,  it  does  not  lie 
with  the  courts  to  say  tbe  thing  Is  lUoglcal 
and  therefore  is  not  tbe  law. 

Section  826k  Crim.  Code  1912.  problUte  tbe 
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tiansportatloii  of  conttalnzid  Uquora.  The 
cit7  of  Andoacoi  has  tbe  same  poll<7,  vltblu 
Its  limited  vflien,  and  Its  ordinance  pro- 
Tldee:  "Sea  SL  It  aball  be  deemed  a  mis- 
demeanor tor  anjr  person  to  transport,  bandle, 
store  or  conoeol  witliln  Hit  of  Anderson 
any  llUdt  or  contraband  alcoholic  llqnoTB." 
The  appellant  was  found  gaOty  at  transports 
Inc  contraband  alcoholic  liquors  In  the  dty  of 
Anderson. 

The  case  shows  tbe  following:  *^he  de- 
fendant at  the  request  of  two  white  men 
purchased  and  obtained  from  a  person  with- 
in tbe  city  of  Anderson,  whom  he  knew  was 
not  authorized  to  sell,  two  pints  of  whisky 
and  carried  and  delivered  the  whisky  to  the 
said  white  men."  The  case  farther  shows: 
"Tbe  defendant,  Utltou  Fant,  a  negro,  was 
tried  and  found  guilty  by  the  recorder  of  the 
city  of  Anderson  of  transporting  alcoholic 
liquors  in  the  dty  of  Anderson."  The  de- 
fendant was  not  charged  with  bnylng  and  not 
conTlcted  of  It  He  was  convicted  of  trans- 
porting the  liquor  that  certainly  up  to  the 
time  of  sale  was  contraband. 

Crim.  Code,  {  794,  says:  "It  shall  be  un- 
lawful for  any  person,  etc.,  to  •  *  •  re- 
ceive, accept  •  *  •  any  compound  or 
mixtore  thereof  which  contains  alcohol 
*  *  *  except  as  htfelnafter  provided." 
This  was  not  within  the  exception.  So  we 
have  liquor  contraband  In  the  hands  of  the 
seller,  contraband  in  the  hands  of  the  princi- 
pal, and  not  contraband  in  the  hands  of  the 
go-between.  I  fail  to  see  that  this  view  Is 
technical.  The  state  has  the  right  to  pre- 
vent the  sale  of  contraband  liquor  or  to 
hamper  the  sale  by  any  means  allowed  by 
the  Constitution.  The  dty  of  Anderson  has 
the  right  to  promote  the  public  policy  of  this 
stote  as  dedared  by  the  Legislature.  If  It 
be  true  that  the  consumption  of  contraband 
liquors  Is  fraught  with  peculiar  danger  to 
health  and  morals,  then  the  stote  and  dty 
has  the  right  to  hami>er  the  sale  of  It  It  has 
the  right  to  forbid  the  sale,  the  purchase,  the 
storing,  or  even  the  possession  and  transpor- 
totlon.  It  may  forbid  them  all.  It  may  for- 
bid one  and  not  the  other.  The  fault  may  be 
In  tbe  writer  of  this  opinion,  bat  I  cannot  see 
It  and  cannot  ooncnr. 


06  s.  c.  mi 

"TT.T.lffW  T.  ATLANTIC  COAST  LINE  R.  GO. 

(Snpreme  Court  of  Sonth  Carolina.   Sept  29, 
1913.) 

1.  Appeal  and  Ebbob  ({  110*)— Obdibs  Ap- 

PXAUBUS— OBDIB  OSANTinG  OB  BlTDSinO 

MSW  TBXAI.. 

An  order  Ranting  or  refusing  a  new  trial 
is  expressly  made  appealable  by  Code  C3v.  Proc. 
1912,  S  11  (d),  Babd.  2;  but  the  right  at  appeal 
is  necessarily  limited  to  such  orders  as  the 
Sopreme  Court  has  jurisdiction  to  review. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  740-748;  Dec.  Dig.  { 
110.*] 


2.  Appeal  and  Bbbob  (|  970*)— Obdbb  I>nfT- 
INO  Nbw  Tbial— Bbvibw. 

The  Supreme  Court  In  actions  at  law  has 
no  jurisdiction  to  review  orders  granting  or 
refusing  new  trials  when  involving  the  dedsion 
of  guestioDS  of  fact  unless  the  finding  is 
wholly  unsupported  by  evidence,  or  the  con- 
clusion reached  was  controlled  by  some  error 
of  law. 

[Ed.'  Note.— For  other  cases,  see  Appeal  and 
Brror.  Cent  Dig.  K  SSnr-SSTS,  8877:  l&ec.  Dig. 
I  »7».*1 

S.  Appsal  AiTD  Ebbob  A  983*)— Motxoit  roB 

New  Tbial— I^niAi>--BBViBW. 

Where  an  order  denying  a  motion  for  a 
new  trial  did  not  sped^  the  grounds  on  which 
it  was  dedded.  it  must  be  ainrmed  on  appeal, 
if  the  record  presented  any  grounds  on  whidi 
the  motion  could  Iiave  been  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  8426,  8^  8m-8776; 
Dec.  Dig.  8  988.*] 

4.  Nbw  Tbial  (J  108*)  —  Dbriai,  —  Nbwlt 

DZBOOVEBED  EVIDXNOK— ISSCE  OF  FACT. 

Where,  in  an  action  for  injuries,  defendant 
after  verdict  caused  plaintiff  to  be  followed, 
and  sought  a  new  trial  tor  alleged  newly  dis- 
covered evidence  with  reference  to  plaintiff's 
condnct  incompatible  witb  the  Injury  claimed, 
but  the  affidavits  in  support  thereof  were  con- 
flicting, presenting  a  sharp  Issue  of  fact,  and 
insnffident  to  show  that  the  newly  discovered 
evidence  would  probably  change  the  result 
there  WAS  no  abnse  of  the  trial  court's  discre- 
tion in  denying  the  motion,  and  hence  such  or- 
der was  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  n  226,  227;  Dec.  Dig,  |  lOa*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  Hayne  F.  Rice,  Judge. 

Action  by  J.  A  Miller  against  the  Atlantic 
Coast  lAne  Railroad  Company.  Judgment  for 
plalntlfr,  and  defendant  appeals.  Dismissed. 

P.  A  Wlllcox,  of  Florence,  and  Purdy  & 
Bland,  Mark  Reynolds,  and  L.  W.  Mcl^ore, 
all  of  Sumter,  for  appellant  Best  &  Cunn> 
Ingham,  of  Columbia,  and  Ii.  D.  Jennings  and 
John  H.  Ollfton,  both  of  Sumter,  for  re- 
spcmdent 

HTDRIOK,  J.  This  is  the  third  appeal  in 
this  case.  The  action  was  begun  in  Septem- 
ber, 1910,  to  recover  damages  for  personal 
Injuries  sustoined  by  plaintiff  on  October  18, 
1909,  while  in  defendant's  service  as  a  loco- 
motive engineer.  The  first  trial  was  had  at 
the  November  term,  1910,  of  the  drcuit  court 
for  Sumter,  and  resulted  in  a  judgment  tor 
defendant  by  direction  of  toe  court  The 
opinion  of  this  court  reversing  that  judgment 
was  handed  down  on  December  21,  1911.  90 

5.  O.  240,  73  S.  E.  71.  The  second  trial  was 
had  at  the  Mardk  term,  1912,  and  plaintiff 
obtained  a  verdict  and  judgment  for  $35,000, 
which  was  affirmed  by  this  court  in  an  opin- 
ion filed  AprU  30,  1913.  94  S.  C.  388,  77  S.  E. 
1111.  While  the  last  appeal  was  pending 
in  this  court  the  defendant  moved  tlie  dr- 
cuit court  at  the  March  term,  1013,  for  a 
new  trial,  on  the  ground  of  after-discorered 
evidence.  The  -court  refused  the  mothw  in 
a  Bhort  order,  without  assigning  any  reasons 
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therefor.   This  appeal  Is  from  that  order. 

After  the  return  haft  been  filed  In  this 
court,  plaintiff  moved  to  dlsndaa  the  appeal 
on  the  grounds  that  the  order  Is  not  appeal- 
able :  (1)  Because  the  refusal  of  the  motion 
was  discretionary ;  and  (2)  because  the  ap- 
peal was  taken  merely  for  delay.  While  it 
is  true  that  motions  for  new  trials  are  ad- 
dmsed  to  the  discretion  of  the  court,  yet 
the  discretion  ia  not  absolute  or  arbitrai7» 
but  Jndldal.  Its  exercise  must,  ther^ore, 
be  predicated  upon  1^1  grounds.  And. 
while  this  court  will  not  substitute  its  discre* 
tlon  for  that  of  the  drcait  court,  it  will  cor- 
rect any  manifest  error  in  the  exercise  of  tlw 
discretion  veateA  in  t^t  court 

[1]  An  order  granting  or  refusing  a  new 
trial  is  expressly  made  appealable  In  section 
11  (d),  Buhd.  2,  of  the  Code  of  Procedure. 
But  the  right  of  appeal  must  necessarily  be 
limited  to  such  orders  as  this  court  has  Juris* 
diction  to  review. 

[2]  We  have  held  In  cases  too  numerous 
to  meatton  that,  under  the  constitutional  lim- 
itation of  the  power  ixT  this  court  to  the  cor- 
rection of  errors  of  law,  In  law  cases,  such 
as  this  is,  we  hare  no  jurisdiction  to  review 
orders  granting  or  refusing  new  trials,  when 
they  are  based  upon  or  involve  the  dedsion 
of  QuestUms  of  fiict,  unless  it  appears  that 
the  finding  is  wholly  unsupported  by  evi- 
dence, or  the  conclusion  reached  was  influ- 
enced or  controlled  by  some  enot  of  law. 

[3]  The  ctAer  of  the  circuit  court  in  this 
case  does  not  disclose  the  grounds  upon 
which  it  was  decided.  We  have  no  way  of 
ascertaining,  therefore,  whether  It  was  based 
solely  upon  findings  of  fact,  or  whether  any 
error  of  law  influenced  or  controlled  ttie  de- 
dsion. However,  it  must  be  presumed  to  be 
correct,  and  therefore,  if  the  record  presents 
any  grounds  upon  which  the  motion  could 
have  been  properly  refused,  we  must  assume 
that  the  court  rested  its  decision  upon  those 
grounds.  Stanford  v.  Cudd,  93  S.  C,  867, 
76  S.  E.  986.  And,  If  those  grounds  neces- 
sarily Involve  the  decision  of  disputed  ques- 
tions  of  fact.  It  follows  that  we  are  without 
power  to  review  the  order. 

It  becomes  necessary,  therefore,  to  state 
briefly  the  facts  and  drcumstances  upon 
which  the  motion  was  dedded.  On  both 
trials  In  the  circuit  court  the  plalntlflTs  phys- 
ical condition  and  the  cause  of  It  were  con- 
tested Issues  of  fact,  upon  which  a  great 
deal  of  expert  medical  testimony  was  taken. 
PlalntiCf's  testimony  tended  to  prove  that  his 
nervous  system  was  seriously  and  perma- 
nently Impaired  as  the  result  of  his  injury. 
Defendant's  testimony  tended  to  show  that 
his  condition  was  not  so  serious  as  he  con- 
tended; but.  If  It  was,  that  It  was  due  to 
constitutional  causes,  and  not  to  his  injury. 
After  the  second  trial,  defendant  employed 
two  men,  named  Stender  and  Primrose,  to 
watch  plaintiff's  movements  to  see  whether 
they  were  compatible  wltb  the  existence  of 
the  condition  of  himself  which  he  and  tiis 


witnesses  had  testlfled  to.  Tbaee  men  bad 
plaintiff  under  obserratlim  from  December 
29^  1D12,  until  a  short  tbne  before  Uie  liear- 
ing  of  the  motion  for  a  new  trial,  some  time 
In  March,  191S..  They  tratifled  that  during 
that  time  he  wijked  normally  and  natorally. 
and  went  about  the  streets  as  other  men ;  that 
on  several  occasions  he  got  on  and  off  street 
cars  while  in  motion,  with  tlie  a^arent 
agility  of  the  ordinary  man.  Some  of  the 
medical  experts  wlio  had  testifled  for  the  de> 
fendant  at  the  trial  testifled  on  this  motion 
tliat,  after  careful  review  and  oonsidantim 
of  all  the  evidence  Introduced  at  the  trial, 
tike  plalnttfTs  activity,  as  testifled  to  Iqr  Sta- 
der  and  Primrose,  was  incompatible  with  the 
physics]  condition  attrU>uted  to  him  at  tlie 
time  of  the  trial  by  plaintiff  himselt  and  his 
witnesses,  and  that  sudi  condition  eidw 
did  not  then  axiat.  or,  if  it  did,  that  be  bad 
had  a  complete  recovery,  whieb  his  experts 
thought  would  be  impossible.  This  is  tlie 
sabatance  of  the  testlmmiy  relied  on  in  sup- 
port of  the  motion.  On  tbe  other  band, 
plaintiff  reaffirmed  tlie  truth  of  his  former 
testimony,  and  &ald  Oiat  he  was  as  bad  off  as 
evw,  and  denied  tbe  truth  of  Ot^  testimony 
ot  Stendw  and  Primrose,  and  introduced 
testimony  Impeaddng  thdr  credibility.  A 
number  of  tbe  medical  experts  who  had  testi- 
fled In  his  .favor  at  the  trial  testifled,  <m  Oh 
hearing,  of  this  motion,  that  they  bad  ex- 
amined him  only  a  short  while  before  tiis 
hearing,  and  that  bis  condition  bad  not  im- 
proved since  the  trlaL  Some  of  them  said 
that  his  condition  then  and  at  tiie  ticne  of 
the  trial,  as  testifled  to  by  him  and  them, 
was  not  incompatible  with  the  activity  on  bis 
part  testifled  to  by  Stender  and  Primrrae,  be- 
cause, they  said,  he  could  have  acted  as  stat- 
ed by  them  by  overtaxing  his  strength  and 
n^Tous  energy,  but  ttiat  he  would  have  suf- 
fered the  consequences. 

[4]  The  foregoing  history  of  the  case  and 
statement  of  tbe  evidence  adduced  at  the 
trial  and  upon  the  hearing  of  the  mothm 
show  that  there  was  ample  ground  tor  dis- 
pute In  the  testimony  upon  at  least  two  vital 
quratlons  which  Involved  the  dedsion  of 
questions  of  fact:  (1)  Whether  the  evidence 
relied  upon  by  defendant,  In  support  of  the 
motion,  was  "after-discovered,"  in  the  legal 
sense  of  that  word,  or  was  only  such  as 
might  be  more  correctly  designated  "after- 
thooght-of '  or  "after-procured,"  and  wheth- 
er, by  the  exercise  of  reasonable  diligence, 
evidence  of  the  same  kind  (except,  of  course, 
the  element  of  plaintiffs  conduct  after  the 
trial,  and  after  be  had  won  his  case,  and 
the  effect  which  that  might  have  had  upon 
his  mind  end  conduct)  could  not  hare  been 
procured  before  and  In  time  for  the  trial. 
(2)  Whether  the  evidence  was  of  such  char- 
acter that  it  must  necessarily  have  led  any 
reasonable  mind  to  the  conclusion  that,  if 
It  bad  been  adduced  at  tbe  trial,  the  result 
would  probably  have  been  different.  Tbe 
dedsion  of  elthe^o^  Uij»^^^gtW^^enifr 
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ly  to  appelant  wonld  have  been  fatal  to  the 
mqtlon.  Both  InvolTed  questions  of  fact,  as 
the  court  has  decided  in  several  cases.  See 
State  T.  Jones,  80  B.  a  62;  71  8.  Bt.  291,  and 
cases  cited. 

In  State  t.  Bradford,  87  S.  G.  648,  70  S.  E. 
308,  the  defendant,  having  been  sentenced  to 
life  Imprisonment,  moved  for  a  new  trial  on 
after-discovered  evidence,  and  his  motion 
was  refosed.  On  appeal,  this  court  said: 
"We  are  deeply  impressed  with  the  force 
of  the  affidavits  made  on  these  and  other 
points  on  behalf  of  the  defendant  It 
cannot  be  donbted  that  some  of  the  affidavits 
are  cnmnlative,  and  that,  if  the  statements 
contained  in  all  of  them  had  been  admitted 
in  evidence  at  the  trial,  there  would  have 
remained  a  sharp  Issne  of  fact,  which  might 
have  been  decided  for  or  against  the  defend- 
ant according  to  the  view  takoi  by  the  Jury 
«a  the  crediMlity  of  the  witnesses.  It  can- 
not be  said,  therefor^  that  the  affidavits 
must  neoessarlly  lead  any  reasonable  mind 
to  tbe  inference  that  the  newly  discovered 
evidoioe  wonld  probably  change  the  result 
Nothing  short  of  this  would  Justify  the  con- 
clusion that  the  drcnit  court  abused  its  dis- 
cretion In  refusing  the  moHon.  This  being 
ao,  the  law  does  not  allow  this  court  to  re- 
verse the  decision  of  the  circuit  court  that  a 
new  trial  should  not  be  granted.  In  the  re- 
c&it  case  of  Mills  v.  A.  a  L.  B.  Co.,  87  S.  C. 
1A2,  69  S.  B.  97,  It  is  said:  The  rule  is  well 
settled  that  a  motton  for  a  new  trial  on  aft- 
er-discovered evidence  is  addressed  to  the 
discretion  of  the  circuit  court,  and  the  re- 
fusal of  such  motion  will  not  be  reviewed, 
nnleas  it  appears  that  there  was  abuse  of  dis- 
cretion, or  that  the  exercise  of  discretion  was 
controlled  by  some  error  of  law.  State  v. 
David,  14  S.  C  432;  State  v.  Worlcman,  16 
8.  G.  647 ;  Sams  v.  Hoover,  33  S.  G.  404, 12 
B.  B.  8;  Seegers  v.  McCreery,  41  8.  C.  649, 
19  S.  fi.  696;  Peeples  v.  Werner  &  Co.,  61 
S.  C.  406,  29  8.  B.  2.  Su«h  a  moUon  must 
generally  depend  on  matters  of  fact,  over 
which  thi<i  court  has  no  Jorlsdicttou  In  ac- 
tions at  law.'" 

From  what  we  have  said,  it  foUomi  that 
this  court  has  no  JurUdictlon  to  review  the 
order  appealed  from.  This  conclusion  makes 
unnecessaiT  the  conitideratlon  of  the  second 
ground  of  the  motion  to  dismiss  the  appeal. 

Appeal  dismissed. 


GARY,  a  J., 
33.,  concur. 


and  WATTS  and  FBASER, 
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(Byllabut  hy  the  Court.) 
1,  Mima  AHD  MlNEBALS  (|  81*)  —  OiL  AND 

Gab— DAicAaBS— FEBGOunNO  watbbs. 
The  lessor  in  an  oil  and  eas  lease,  guar- 
anteeing to  him  tbe  payment  of  rental  for  gas 


wells  and  a  supply  of  gas  for  his  maneion  house 
from  the  same,  has  a  right  of  action  at  com- 
mon law,  and  also  by  virtue  of  the  provisiouB  of 
chapter  62d  of  the  Code  of  1006,  lor  injury  to 
a  producing  and  payiuE  gas  well  on  his  premises 
by  the  percolation  of  water  into  tbe  gas-bearini! 
sasd  from  an  abandoned  well  on  adjacent  land, 
consequent  upon  the  failure  of  the  owner  of 
Buch  abandoned  well  to  plug  it  or  adopt  any 
means  or  meaaures  for  the  prevention  of  such 
injury  to  tbe  neighboring  well  of  the  lessor. 

[Ed.  Note.— For  other  oases,  see  Mines  and 
Minerals,  Cent  Dig.  |  211;  Dec  Dig.  |  81.*] 

2.  Actio  IT  (I  85*)  —  Statutoet  Remedt— Bx- 

CI.UaiVKNESS-^XL  AND  OaB  —  FaILUBB  TO 

Pldo  Wbzx. 

The  remedies  given  to  an  adjacent  or 
neighboring'  landowner  by  chapter  62d  of  the 
Code  of  1906  are  not  ezcIosiTe. 

[Bd.  Note.— For  other  cases,  see  Action,  Gent 
Dig.  H  278-294;  Dec  Dig.  |  86.*] 

8.  MiKZS  AND  MiNKBAU  (i  81*)  —  OlZ.  AMD 

OAa— Failube  to  Plug  Wku^Aotion  fob 
Dahaoes. 

In  a  declaration  for  such  injury,  it  is  not 
essential  to  av«i  that,  at  Mie  time  thereof,  the 
plaintifiE  was  In  receipt  of  the  gas  rattals  for  the 
injured  well,  or  supplied  with  gas  therefrom  for 
use  in  his  mansion  house,  under  the  stipulations 
therefor  in  the  lease. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Mlnerah^  Cent  Dig.  |  211;  Dec  Dig.  |  81.*] 

Error  to  Circuit  Court,  Marshall  Coun^. 

Action  by  B.  M.  AtUnson  against  the  Vir- 
ginia Oil  ft  Gas  Company,  a  corporation. 
Judgment  for  defendant,  and  plaintiff  brings 
error.   Beversed  and  remanded. 

Noyes  &  Rltz,  of  Wheeling,  for  plaintiff 
in  error.  S.  G.  Smith  and  J.  B.  Sommer- 
ville,  both  of  Wheeling,  for  defendant  in  er- 
ror. 

POFFENBABQBB,  P.  The  plaintiCrs  dec- 
laration in  this  action  of  trrapass  on  the 
case,  held  Insufflciettt  on  a  demurrer  thereto 
and  to  each  of  its  four  counts,  claims  a  right 
of  action  for  damages  arising  out  of  the 
following  facts  set  forth  in  the  declaration: 
Owning  a  small  tract  of  land,  containing  an 
acre  and  a  half,  the  plaintiCt,  on  the  24tb 
day  of  May,  1905,  executed  an  oil  and  gas 
lease  thereon  in  favor  of  John  T.  Scott  con- 
taining, among  other  things,  an  agreement  on 
the  part  of  the  lessee  to  pay  to  the  lessor 
$75  quarterly,  in  case  a  well  should  be  found 
on  the  premises  producing  gas  in  sufficient 
Quantities  to  justify  the  marketing,  of  the 
same,,  the  first  payment  to  mature  30  days 
after  the  well  should  be  turned  into  the 
pipe  line  for  marketing.  This  lease  was  as- 
signed by  Scott  to  tbe  Ohio  Valley  Gas  Com- 
pany which  company  completed  a  well  on  the 
property  about  the  1st  of  April,  190^  find- 
ing gas  in  paying  quantities  In  the  "Big 
Injun  Sand,"  and  comiected  it  with  the  main 
line,  and  the  gas  therefrom  was  marketed  off 
of  the  premises.  A  large  adjoining  tract  was 
owned  by  one  S.  T.  Alley,  who  gave  a  lease 
thereon  for  oil  and  gas  purposes  to  the  Vir- 
ginia Oil  &  Oas  Company,  or  to  some  one 
who  assigned  it  to  that  company.    In  the 
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luring  of  1907,  the  Tlrglida  OU  ft  Gas  Com- 
pany drilled  a  wdl  on  the  Alley  land  Into 
the  "Big  InJnn  Sand,"  at  a  point  about  100 
feet  distant  £roxn  the  gaa  well  on  plalntUTa 
land,  and  found  but  pulled  the  casing 
from  said  well  about  the  last  of  September, 
1910,  and  abandoned  It,  without  having  plug- 
ged it  or  ta.iea  any  other  precaution  against 
the  escape  of  gas  or  oil  or  surface  water  or 
damage  to  the  adjactot  property  or  the  well 
thereon.  In  consequence  of  this  action  on  the 
part  of  the  Virginia  OU  A  Gaa  .Company,  wa- 
ter entered  through  the  abandoned  well  In- 
to the  strata  of  gas-bearing  sand,  and  per- 
colated to  such  an  extent  therein  and  so  far 
permeated  it  as  to  obstruct,  Impede,  and  de- 
stroy  the  flow  of  gas  Into  the  plalntlirs  well, 
80  that  it  became  worthless,  and  was  wholly 
lost  to  him  as  a  prodndng  well. 

The  first  count  charges  a  common-law 
right  of  recovery  on  the  wrongful  failure  of 
the  defendant  to  plug  the  well,  that  being 
one  recognized  method  of  avoiding  injury 
likely  to  ensue  upon  the  abandonment  there- 
ot  The  second  count  claims  such  right  on 
the  ground  of  failure  on  the  part  of  the  les- 
see to  take  any  precautions  against  injury 
by  such  means.  The  third  count  is  based 
upon  the  violation  of  a  statute,  requiring 
owners  of  wells  Intending  to  abandon  them 
to  plug  them,  and  the  fourth  upon  violation 
of  the  statute  by  failure  to  use  any  other 
method  of  preventing  Injury.  The  first  two 
counts  stand  upon  an  alleged  common-law 
right  of  action,  and  the  other  two  upon  a 
statutory  right  of  action. 

[1]  The  lack  of  a  precedent  or  line  of  au- 
thorities, asserting  a  right  of  action  for  in- 
Jury  of  the  kind  described  In  the  declaration, 
necessitates  resort  to  general  legal  principles 
and  the  analogies  of  the  law  for  disposition 
of  the  auestion  presented.  As  against  any  per- 
son except  the  owner  of  the  land,  the  lessee 
could  make  such  use  of  It,  without  liabiiity  to 
strangers,  as  the  owner  hinnH^f  could  with- 
out such  liabill^.  The  owner  was  bound  to 
use  his  property  In  such  manner  as  not  to  in- 
jure the  property  of  the  adjacent  owner,  pro- 
vided he  could  avoid  such  Injury  by  the  ez- 
wdse  of  care  and  abstention  from  negli- 
gence. In  other  words,  having  the  right  as 
owner  to  the  full  enjc^ment  of  hla  property 
and  to  do  thereon  what  he  pleased,  be  was 
nevertheless  bound  to  exercise  care  In  sucb 
use  to  avoid  injury  to  his  neighbor,  if  such 
injury  could  be  avoided  by  the  adoption  and 
observance  of  reasonable  precautions.  Walk- 
er V.  Stxosnider,  67  W.  Va.  89,  46,  67  8.  B. 
1087,21  Ann.  Oas.  1;  Teith  r.  Salt  Co.,  SI  W. 
Ya.  96, 41  fi.  B.  187.  57  L.  a  A.  410.  An  own- 
er may  improve  his  real  property  in  such 
manner  as  he  may  see  fit,  and  1^  In  Cfmse* 
quenoe  thereof,  the  surface  water  flows  from 
his  premises  onto  the  grounds  of  his  neighbor, 
he  is  not  liable  fbr  any  resulting  Injury. 
But,  It,  ttuoui^  negligence  or  design,  he  col- 
lects the  surface  water  on  hia  premises  and 


casts  It  In  a  body  onto  flie  lands  of  his 
neighbor,  he  Is  liable  tax  inch  injury  as  may 
result  In  the  excise  of  Us  riparian  xtght, 
he  may  consume,  for  domestic  and  ordinary 
purposes,  all  of  tlie  water  of  a  stream  pass- 
li^  over  bis  land,  and  Ums  deprive  the  ad- 
jacent owner  below  him  on  the  same  stream 
of  the  use  of  water  therefrom.  The  same 
rule  is  applicable  to  the  enjoyment  of  per- 
colating or  subterranean  water  by  adjacent 
owners.  Fence  t.  Oamey,  S8  W.  Ya.  ^ 
52  B.  B.  702,  6  L.  B.  A.  (N.  8.)  266,  112  Am. 
St  "Rep.  963.  But  an  owner  Is  liable  for  In- 
jury resulting  from  the  diversion  of  a  stream 
or  the  waste  of  water  from  subtwranean 
streams  supplying  springs  on  adjaorat  prop- 
erty. Pence  v.  Carney.  Similarly,  it  la  now 
almost  universally  held  that  an  owner  of 
land  cannot  rightfully  pollute  or  poison  per- 
colating water  In  his  premises  so  as  to  in- 
jure or  destroy  streams  or  wells  supplied 
therefrom  on  adjacent  property.  Glhnore  v. 
Royal  Salt  Co.,  84  Ean.  729,  115  Pac  541, 
34  L.  R.  A.  (N.  S.)  48;  Gaslight  &  Coke  Co. 
V.  Howell,  92  111.  19 ;  Gaa  Co.  v.  Hnrphy,  3d 
Pa.  258;  Sherman  v.  Iron  Works,  5  Allen 
(Mass.)  213;  Haugh's  Appeal,  102  Pa.  42, 
48  Am.  Rep.  193 ;  Brewing  Ass'n  v.  Peterson, 
41  Neb.  S97,  60  N.  W.  373;  GasUght  &  Coke 
Co.  T.  Graham,  28  111.  73,  81  Am.  Dec.  263; 
Gas  Co.  V.  Pebley,  26  Fla.  381,  5  South.  593; 
Lowe  V.  Cemetery  Ass'n,  58  94,  78  N. 
W.  488,  46  L.  B.  A.  237. 

The  declaration  charges  no  pollution  or 
contamination  In  the  ordinary  sense  of  tbe 
term,  but  it  nevertheless  avers  and  charges 
a  very  substantial  Injury.  It  sets  up  as  a 
fact  generally  known  to  oil  and  gas  men  that 
tbe  admission  of  water  into  the  oil  or  gas 
bearing  stratum  or  sand  retards  or  Impedes, 
and  often  completely  stops,  the  flow  of  oil 
and  gas  In  sucb  sand,  and  charges  that  the 
open  and  unplugged  well  on  the  Alley  land 
collected  water,  which  entered  the  sand  from 
which  gas  was  extracted  on  the  plaintiff's 
land  in  such  quantities  and  In  such  manner 
as  tf>  destroy  his  well.  The  injury  thus 
shown  is,  in  its  general  nature,  the  same  as 
that  inflicted  by  the  pollution  of  a  water  well 
so  as  to  render  the  water  therein  unfit  for 
use.  In  each  case,  there  Is  injury  which 
could  have  been  avoided  by  the  exercise  of 
care  and  caution.  Though  a  gas  well  Is  not 
80  essential  to  tbe  enjoyment  of  premises  as 
a  water  well.  It  Is  nevertheless  valuably  and 
necessary,  in  tbe  legal  soise  of  the  terio,  to 
tlie  full  enjoyment  of  the  premises.  Hence 
wanton  or  negligent  injury  to  It  ought  upon 
principle,  to  call  for  redress  in  the  courts  as 
in  the  case  of  such  Injury  to  wells  supplying 
water  fer  domestic  purposes.  In  oar  <q4nion, 
therefore;  the  declaration  sets  ftnth  a  good 
cause  of  action  at  common  law. 

[2]  The  statute,  section  2  oT  chapter  62d 
of  the  Code  of  1006,  makes  it  the  du^  of  an 
owner  of  a  well,  before  abandoning  or  ceas- 
ing to  operate  It  and  befo4e~^nv4nsnte  ca»- 
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Ing  tbexefrom,  to  ^ug  It  in  the  mamm  d*- 
scribed  hy  that  aectton;  and  seethm  5  of 
that  chapter  makes  the  lessee  or  any  penon 
inqnaging,  Operating,  controlling,  «f  poason 
tag  any  an  owner  for  the  porpceea  of 
the  act  The  statute  has  for  on«  of  Its  pur- 
poses the  preventlOT  of  the  resnlt  ««nplained 
of  here.  It  reaolra  the  to  be  filled  with 
sand  or  rock  sediment  to  a  depth  of  at  least 
50  feet  front  the  top  of  the  oU  or  gas  bear- 
ing  sand  or  rock,  and  a  wooden  ping,  eqnal 
in  dlametM  to  the  diameter  of  the  well  be- 
low the  casing,  to  be  drivw  at  least  five  feet 
below  the  casing.  After  the  withdrawal  of 
the  casing,  another  plug  is  required  to  be 
put  in  and  the  well  to  be  filled  on  top  of  that 
plug  to  a  depth  at  least  SO  feet  above  the 
top  of  tbe  oil  or  gas  bearing  sand  or  rodi. 
From  aU  this  It  is  apparent  that  the  injury 
complained  of  Is  the  direct  and  Immediate 
result  of  a  violation  of  the  statute,  where- 
fore, on  well-settled  prlndpies,  there  Is  a 
right  ot  action  under  the  statute,  as  w^  as 
ui>on  the  common  law.  Bishop  on  Non  Con- 
tract Law,  1 141;  Norman  t.  Goal  Oo.,  68  W. 
Va.  405,  60  S.  B.  857,  81  L.  B.  A.  (N.  8.)  604. 
"As  a  general  rule,  where  an  act  is  enjoined 
or  forbidden  under  a  statutory  penalty,  and 
the  foUure  to  do  the  act  enjoined  or  the  do- 
ing of  the  act  forbidden  has  contributed  to 
an  Injury,  the  party  thus  in  default  is  li- 
able therefor  to  the  party  Injured,  notwith- 
standing he  may  also  be  subject  to  a  penal- 
ty." Parker  t.  Barnard  &  Others,  185  Mass. 
116.  120  (46  Am.  Rep.  4S0). 

As  the  act  prescribes  a  penalty  for  non- 
compliance with  Its  requirements,  recoverable 
In  the  name  of  the  state  at  the  Instance  and 
upon  the  relation  of  any  citizen  of  the  state, 
and  authorizes  a  neighboring  landowner  or 
lessee  or  owner  of  ijUl  or  gas  rights  In  utigh- 
borlng  land  to  enter  upon  the  land  on  which 
tbe  abandoned  well  is  and  plug  the  same  and 
charge  the  owner  thereof  with  the  reason- 
able cost  and  expense,  of  the  work,  and  also 
to  proceed  by  bill  in  equity  to  -compel  the 
owner  to  comply  with  the  statute,  it  Is  con- 
tended that  these  remedies  were  Intended  by 
tbe  T^eglalnture  to  be  exclnslTe,  and  to  take 
away  such  remedies  as  the  common  law  gives. 
We  are  unable  to  concur  in  this  view.  As 
to  a  right  of  action  for  damages,  the  statute 
is  silent  It  falls  to  deal  with  that  subject 
at  all.  Faiiing  to  cover  this  feature  of  the 
subject-matter,  it  lacks  comprehensiveness, 
one  of  the  essentials  of  the  application  of  the 
rule  of  construction  invoked.  State  v.  Hard- 
en, 62  W.  Ya.  313,  58  S.  B.  715,  60  S.  B.  804; 
State  V.  Mines,  38  W.  Ta.  125,  18  S.  B.  470 ; 
Herron  v.  Carson,  26  W.  Va.  62 ;  Orant  v.  Uall. 
road  Ca,  66  W.  Ta.  175.  66  8.  B.  709.  E^Uure 
on  the  part  of  the  ad!acent  owner  to  avail 
himself  of  the  statutory  remedies  may  he  a 
pnit<g""Tig  drcomstance,  but  as  to  thla  we  ex- 
press no  opinion. 

[3]  As  owner  of  the  property  on  which  the 


injured  well  was,  tbe  plaintiff  had  RUBdait 
Interest  to  orafer  ft  right  itf  action,  even 
though  the  rental  stipnlated  for  In  tbe  lease 
had  not  bean  paid  cx  he  was  not  Id  leodpt  of 
tb«  same  at  thb  time  the  well  was  injured,  or 
was  not  In  receipt  of  gas  from  the  well  for 
Ot»  pui'pusMs  of  bis  mairtflw  home.  JEEa 
would  be  entitled  to  damages,  as  owner  of 
the  pzendsea  on  which  the  vrell  was ;  for,  al- 
though he  may  not  have  received  any  rentals 
nor  any  gas,  he  had  the  ri^  to  donand 
them,  upon  the  facts  stated  In  tbe  declara- 
tion, for  a  producing  well  had  been  drilled 
and  oonnected  with  the  pipe  line,  and  the  gas 
therefrom  had  been  marketed  off  of  the  pron- 


The  court  having  erred  in  sustaining  the 
demorrer  to  tbe  dedaration  and  the  several 
counts  thereof;  the  JodgnMnt  will  be  rereraed, 
the  demurrer  overruled,  and  the  case  remand- 
ed for  fnrtbor  proceedings. 


(71  w.  Ta.  TOO) 
BIBST  NAT.  BANK  v.  BANK  OF 
KBTSTONB. 
(Soprona  Court  of  Appeals  of  West  Tlzghiia. 
Sept  28, 18180 

(Si/llaiiM  hy  the  Court.) 
Aooount.Stated  (1 10*)— SumoiBNOT  or  Bv- 

ZDEITCa. 

The  Jodgmeut  below  is  supported  by  the 
facts  proven,  and  is  therefore  affirmed. 

[Ed.  Note.— For  other  cases,  see  Account  Sta^ 
ed.  Cent  Dig.  H  91-03 ;  Dec.  Dig.  |  10.*] 

Brror  to  Circuit  Court  McDowell  County. 

Action  by  the  First  National  Bank  against 
the  Bank  of  Keystone.  Judgment  for  de- 
fendant and  plaintiff  brings  error.  Affirmed. 

Anderson,  Strother  &  Hughes,  of  Welch, 
for  plaintiff  In  error.  French  A  Basley,  of 
Bluefldd,  and  Ira  J.  Partlow,  of  Keyirtone. 
for  defUdant  In  emnr. 

MILLBR,  J.  Plaintiff,  successor  of  the 
Gitlzais  Bank  of  Welch,  sued  defendant  In 
assumpsit  a  state  bank  organized  for  the 
purpose  and  which  In  1B05,  purchased  and 
took  over  the  business,  property  and  assets 
of  a  branch  of  the  CitLzens  Bank  of  Welch, 
theretotore  conducted  at  K^ton^  to  re- 
cover an  alleged  balance  due  It  under  the 
contract  of  sale  and  purchase  made  and  exe- 
cuted by  and  on  behalf  of  the  reqtectlve 
parties  thereto. 

Tbe  declaration  contained  the  common 
counts,  also  a  special  count  on  tbe  contract 
the  latter  alleging  a  breach  thereof  by  de- 
fendant Besides  the  goieral  issue,  two 
special  pleas  in  writing  were  filed  by  de- 
fendant over  the  objection  of  plaintlfl,  plead- 
ing in  abatement  of  the  suit  an  alleged  Judg- 
ment or  award  of  arUtrators,  pending  the 
suit  to  whom  it  Is  allseed  all  mattm  In 
difference  In  the  suit  had  been  submitted 
a  parol  contract  between  the  parties.  TV 
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demurrer  of  plaintiff  to  the  special  pleas  was 
overruled,  and  Issue  was  Joined  on  the  plea 
of  non  assumpsit  and  on  the  special  pleas 
with  general  replication  thereto,  and  the 
case  submitted  to  the  court  In  Ilea  of  a  Jury, 
and  for  final  Judgment 

On  the  special  pleas  the  court  found  for 
plaintiff ;  but  on  the  merits,  and  on  the  gen- 
eral Issue,  the  court  .found  for  defendant, 
and  the  judgment  of  nil  capiat  has  beea 
brought  here  by  plaintiff  for  review. 

By  the  contract  pleaded  In  the  special 
count  the  Citizens  Bank  of  Welch  agreed 
to  turn  over  and  sell  to  defendant  as  of  Ainrll 
1,  1005,  said  branch,  its  safe,  stationery,  dis- 
count accounts,  deposit  accounts,  and  all 
other  property  of  Its  branch  bank,  and  the 
defendant  thereby  agreed  to  purchase  the 
same,  and  to  pay  plaintiff's  predecessor 
therefor  the  original  cost  price ;  also  to  re- 
imburse and  pay  it  any  and  all  sums  lost  in 
excess  of  all  earnings  of  the  branch  bank, 
In  the  payment  of  salary,  r^t,  traveling  ex- 
penses, and  all  other  outlays  tn  the  con- 
duct of  said  branch  bank,  from  its  establish- 
ment up  to  April  1,  1905. 

The  original  bill  of  particulars  filed  with 
the  declaration  contained  two  Items,  as  fol- 
lows: To  account  stated.  May  21, 1908,  $562.- 
37.  Proceeds  note  for  $300.00,  datpd  Jan.  11, 
1905,  due  90  days  after  date,  made  by  Ira 
P.  Quesenbery,  endorsed  &c.,  and  payable  to 
Citizens  Bank  of  Welch,  $300.00.  Total 
$862.37.  Pending  the  suit,  and  before  pleas 
filed  plaintiff  was  permitted,  over  objection, 
to  amend  the  bill  of  particulars,  by  adding 
the  Item:  To  account  stated,  $816.44. 

It  appears  from  the  record  that  after  the 
purchase  of  the  business  of  this  branch  bank 
by  defendant,  the  old  account  between  the 
parent  and  the  branch  bank  was  continued 
on  the  books  at  the  plaintiff,  and  that  the 
$816.44,  was  the  balance  shown  by  the  books 
of  Uie  plaintiff  bank  to  be  due  from  the  de- 
fendant to  it,  as  of  October  2,  1908,  when 
all  business  rations  ceased,  and'  this  suit, 
after  some  efforts  to  adjust  dlfferraces  foil- 
ed, was  brought  In  December  following. 

The  view  we  take  of  the  case  tendon  it 
unnecessary  for  us  to  deal  with  the  cross- 
assignments  of  error  relatliv  to  the  QWdal 
pleas  in  writing.  In  our  opinion  the  find- 
ings of  fact  and  the  Judgment  of  the  court 
below  thereon  for  defendant  w  the  general 
Issue  must  be  sustained. 

On  the  trial  the  two  Items  of  tiie  original 
bill  of  partlcnlars  were  inractically  aban- 
doned, and  r^ance  was  placed  solely  on 
the  item  added  by  the  amendment:  "To  ac- 
count stated,  $816.44."  There  Is  no  e^dence 
of  an  acconnt  stated  covering  this  itun.  The 
only  evidence  relating  to  it  Is  that  plain- 
tiff's books  show  this  balance.  'Bxe  evidence 
is  not  as  clear,  It  seems  to  us,  as  it  might 
have  been  on  the  matters  of  account  to 
which  the  contract  relates.  It  is  quite  clear, 
however,  that  after  the  sale  and  purchase 


by  d^endant  of  tlie  teaadi  butk.  the  iiucnt 
bank  rendered  defoidant  an  acconnt  of  Items 
of  apenses  disbursed  by  it  on  account  of 
the  business  of  the  branch  bank,  Inelading 
the  Item,  safe  $800.00,  and  aggregatliis  about 
$1,208.21,  and  with  which  defendant  credited 
It  Included  in  this  statement  were  it»ns  of 
expenses  disbursed  by  the  parent  bank,  ag- 
gregating $312.72,  which  the  cashier  of  de- 
fendant, who  was  also  cashier  of  the  branch 
bank,  and  kept  Its  books,  swears  were  cred- 
ited to  the  parent  bank,  and  charged  to  ex- 
penses. The  balance,  $629.23,  he  swears 
"was  the  amount  of  our  loss,"  and  was  the 
amount  paid  out  by  the  branch  bank,  and 
carried  there  In  expense  account,  and  v^ch 
with  the  $312.72,  charged  to  that  acconnt 
on  the  rendiUott  of  the  account  for  $1,208.- 
21,  by  the  parent  bank,  made  up  the  sum 
$941.95,, net  loss,  of  the  branch  bank,  after 
deducting  earnings  on  the  bnsiness  done  for 
the  year,  the  total  expenses  according  to 
this  witness  amounting  to  $1,756.20.  On  the 
trial  this  witness  was  pressed  hard  by  the 
court  and  opposing  counsel,  to  explain  how 
and  in  what  manner,  if  at  all,  defendant 
had  reimbursed  the  plaintiff  the  amonnt  of 
this  net  loss.  He  admitted  that  defendant 
had  never  paid  this  money,  but  answered 
that  it  bad  given  the  parent  bank  credit 
for  $312.72,  expenses  paid  1^  it  ond  as  to 
the  Item  $941.95,  representing  the  net  lo^ 
of  the  branch  bank  after  deducting  darnings, 
the  new  bank  had  carried  that  amount  to 
expense  account  and  carried  It  there  nntll 
the  earnings  were  sufi^dent  to  charge  it 
off.  On  cross-examination  this  witness  tes- 
tified as  follows;  "Q.  When  he  rendered 
that  statement  showing  what  expenditures 
had  been  made  or  what  furniture  had  bem 
furnished  to  the  branch  bank,  what  course 
was  pursued  thai  7  A.  Do  yon  mean  after 
the  branch  was  opened  up?  Q.  From  the 
first  A.  That  was  kept  here.  We  didn't 
have  any  statement  of  that  until  we  boi^t 
the  branch  hank  ont  then  Ur.  Woodward 
rendered  a  statement  showing  the  furniture 
and  fixtures  and  the  expenses  they  had 
borne,  such  as  statlonfiry.  He  rendered  us 
a  statement  and  we  diarged  that  to  thdr 
respective  accounts  and  gave  them  credit 
for  these  thlim?."  Further  on  In  his  cross- 
examination  this  wilaiess  further  e^lalns 
that  the  $312.72,  was  the  aiUre  amount  ot 
exposes  paid  ont  tqr  the  parent  bank,  ac- 
cording  to  the  statemmt  residered,  and  for 
whldi  it  had  credit  and  that  the  balance 
of  the  total  loss  of  $911.95,  namely  $029.23, 
was  the  amonnt  of  the  loss  shown  <ni  tbe 
books  of  the  branch  bank.  As  we  tnteepnt 
the  whole  evidence,  and  the  testimony  of 
the  bookkeepers  given  in  technical  terns, 
tiie  facts  are;  That  certain  of  the  expenses 
and  disbursements  for  furniture,  etc,  for  the 
branch  bank  were  paid  by  the  i>arent  bank, 
and  the  record  thereof  kept  there  while  oth- 
er expenses  were  paid  oi|f\iA1M-^hQds  at 
Digitized  by 
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the  branch  bank,  and  tlw  record  tbereof 
kept  there.  And  when  the  sale  at  the  branch 
was  made  to  defendant,  snt^  of  the  dis- 
bursements for  furniture  and  expenses  as 
had  been  made  by  the  parent  bank  were 
covered  by  the  statement  then  rendered  ag- 
gregating n,208^,  and  with  which  the  old 
bank  was  given  credit  on  the  bocks  of  the 
new,  the  account,  furniture  and  fixtures,  be- 
ing chaiiied  with  part  of  the  account,  and 
expenses  with  the  residue.  Then  after  an 
Invoice  of  the  accounts  of  dlscotmta  and  de- 
posits at  the  branch  bank,  phrchased  by  the 
defendant,  the  result  was  a  showing  of  a 
loss  of  $941.95,  which  was  carried  on  the 
books  of  the  defendant,  in  expense  account, 
nntll  the  earnings  enabled  It  to  charge  that 
-amount  off,  and  In  this  way  the  old  bank  got 
paid  the  loss,  for  the  loss  was  In  this  way 
assumed  by  defendant,  otherwise  the  old 
bank  would  have  been  obliged  under  Its 
contract  with  defendant  to  make  good  the 
deficiency  of  discounts  and  other  assets  to 
cover  the  deposit  accounts  taken  over  by  the 
def^dant  bank  in  the  purchase.  As  noted, 
the  evidoice  Is  not  clear.  It  seems  to  us  It 
might  easily  have  been  made  so.  But  we 
think  the  court  below  fairly  concluded,  that 
d^radant  was  not  Indebted  to  plaintiff  on 
an  account  stated,  or  on  any  account,  and  our 
i^dnlon  la  to  affirm  the  jodgment. 

(72  Vr.  Va.  704) 

INDIANA  ft  OHIO  LIYB  STOCK  INS.  CO. 

T.  BOWMAN. 
(Supreme  Court  of  Appeals  of  Wat  Ylxglnla. 

Sept  23,  191S.) 

(Syllahua  by  the  Court.) 

1.  JUDOMKIfT  (I  199*>— VBEDICX  —  JUDGHKNT 

NoN  Obstante  Vbbedicto. 

The  plaintiff  In  an  action,  claiming  more 
than  the  defendant  admits  to  be  due  from  him 
and  having  a  verdict  for  the  amount  so  admit- 
ted, is  not  entitled  to  a  judgment  non  obstante 
veredicto  for  a  sum  larger  than  the  verdict, 
-when  Bufficlent  pleadings  nave  put  in  issue  his 
light  to  have  more  than  the  sum  bo  admitted. 

[Eld.  Note.— For  otlier  cases,  see  Judgment, 
Cent  Dig.  H  367-375;  Dec.  Dig.  1 199.*] 

2.  Fbincipal  aud  Aoent  (I  78*)  —  Afpbai. 
Ann  Ebbob  (i  1003*)— Aonon  bt  Pbxnoipai. 
—Evidence. 

Acquiescence  by  an  agent  in  atatements  of 
the  account  twtween  tbem  rendered  by  tils  prin- 
cipal, and  bis  failure  to  object  to  the  same  in 
any  manner,  supplemented  by  evidence  showing 
the  relation  of  prmclpal  and  agent  and  a  coarse 
of  business  between  tbem,  are  sufficient  evidence 
of  liability,  in  the  absence  of  opposing  evidence, 
to  call  for  a  verdict  against  him,  and  the  verdict 
of  a  jury  ignoring  such  evidence  should  be  set 
aside. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  SS  162-177:  Dec.  Dli.  |  78:* 
Appeal  and  Error,  Cent  Tng.  11  S988-8M8: 
Dec.  Dig.  i  1003.*] 

Strror  to  Glrcnit  Couirt,  Barbour  County* 
Action  by  the  Indiana  &  Ohio  Live  Stock 
Insarance  Company  against  Thomas  B.  Bow- 
man.   Judgment  for  plaintiff  for  less  than 


dalmed,  and  it  brings  error.  Reversed  and 
remanded. 

Blue  &  Dayton,  of  Philippl,  for  plaintiff 
in  error.  W.  T.  Gteorge,  of  Philippl,  for 
defendant  in  error. 

POFFENBARGER,  P.  The  overruling  of 
a  motion  to  set  aside  the  verdict  and  to 
render  Judgment  notwithstanding  the  verdict 
are  the  principal  matters  of  complaint  on 
this  writ  of  error.  The  action  Is  In  assump- 
sit, the  declaration  claiming  $2,000,  and  con- 
tains only  the  common  counts.  The  bill  ct 
particulars  filed  with  It  amounts  to  $1,49S.* 
02.  To  get  rid  of  the  office  judgment,  the 
defendant  filed  an  affidavit,  admitting  Indebt- 
edness in  the  sum  of  $300,  and  denying  in- 
debtedness in  any  lai^  amount  He  also 
entered  a  plea  of  non  assumpsit  and  one  of 
sets-ofl,  claiming  credits  by  way  of  set-off, 
amounting  to  $1,184.65.  Issue  having  been 
joined  on  these  pleadings,  the  case  went  to 
the  jury  upon  the  oral  testimony  of  the  as- 
sistant secretary  of  the  plaintiff  company 
and  docnmeotary  evidence  in  the  form  of 
letters,  statements  and  the  books  of  the 
company.  The  verdict  was  for  $300,  the 
amoudt  admitted  by  the  defendant,  and 
the  coiurt  refused  to  set  aside  the  verdict  and 
also  to  enter  Judgment  non  obstante  vere- 
dicto. 

[1]  As  the  plea  of  non  assumitslt  was  sufil- 
dent  In  substance  and  form  and  went  to 
the  whole  demand  set  up  In  the  declaration, 
and  sets-off,  going  to  a  large  portion  thereof 
were  sufficiently  pleaded,  and  Issues  were 
taken  on  these  pleas,  the  court  properly  re- 
fused to  render  Judgment  notvrlthstandlng 
the  verdict  To  sustain  tliis  concIuBion,  it 
suffices  to  refer  to  the  authorities,  without 
any  discussion  of  the  principles  involved. 
Mason  v.  Bridge  Co.,  28  W.  Va.  639 ;  Boylea 
V.  Overby,  11  Grat  202;  Beale  v.  Justices, 
10  Orat  278;  11  Enc.  FJ.  &  Pr.  912  et  seq.; 
Bouv.  L.  Die,  title  Non  Obstante  Veredlcta 

[2]  But  the  court  should  have  set  aside 
the  verdict  Offering  no  testimony  whatever, 
the  defendant  contented  himself  with  cross- 
examination  of  plaintiff's  witness  who  ad- 
mitted credits  amounting  to  about  $1,710. 
These  credits,  however,  had  all  been  allowed 
by  the  plaintiff  in  the  statements  rendered 
to  the  defendant,  showing  balances  amount- 
ing to  about  $1,478.24,  exclusive  of  Interest 
About  $800  of  it  was  credited  on  the  account 
for  the  year  1908,  leaving  a  balance  of  $520, 
and  the  remaining  items  were  all  credited 
to  the  account  for  the  year  1909,  showing  a 
balance  of  $968.74.  These  statements  weie 
rendered  a  considerable  period  of  time  be- 
fore the  actton  was  brought  and  the  defend- 
ant made  no  objection  whatever  to  them. 
This  evidence  of  his  acquiescence  -in  the 
claims  made  against  him  was  supplemrated 
by  the  testimony  of  the  witness  and  plain- 
tiffs own  letters  put  in  evidence,  showing 
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the  relation  of  principal  and  agent  anbedHtlng 
between  the  parties.  The  testimony  also  in- 
dicates an  establlsbed  course  of  business  be- 
tween them  as  principal  and  agent  The 
defendant  was  an  Insurance  agent,  having 
charge  of  a  large  territory  and  employing 
Rubagents.  Wlien  applications  for  polldee 
were  made,  the  poltdea  were  sent  to  the 
defendant  or  his  sabagent  and  he  was 
charged  with  the  premiums.  PoUdes  not  ac- 
cepted by  the  applicants  were  returned  by 
the  agent  and  the  premiums  thereon  credited 
as  not  having  been  collected  and  as  being 
uncollectible.  There  was  no  proof  of  the  ex- 
act and  full  terms  of  the  contract  between 
them  nor  of  the  actual  collection  of  money, 
but  the  oral  testimony  and  letters  show  the 
relation  of  principal  and  agent  and  indicate 
a  course  of  business.  These  important  ele- 
ments or  circumstances  having  been  thus 
shown,  the  failure  of  the  defendant  to  make 
any  objection  to  the  statements  Is  evidence 
of  an  admission  on  his  part  of  the  correct- 
ness thereof.  This  evidence  Is  not  opposed 
nor  rebatted  In  any  manner  whatever  and 
was  utterly  ignored  by  the  Jury.  It  made 
a  prima  fode  case  and  called  for  a  verdict 
in  the  absence  of  opposing  evidence.  Harmon 
&  Crockett  v.  Maddy  Bros.,  57  W.  Va.  66, 
49  S.  E.  1009;  Ruffner  t.  Hewitt,  7  W.  Va. 
586;  1  Oreenleaf,  Ev.  |  209;  Chapman 
Liverpool,  etc.,  Ga,  57  W.  Va.  896^  GO  S.  B. 
601;  Shrewsbury  t.  Tofts,  41  W.  Ta.  212, 
23  S.  B.  692. 

In  our  opinion,  the  evidence  entitled  the 
plaintiffs  to  a  verdict  for  much  more  than 
the  $300  admitted  by  the  defendant  to  be 
due,  and  the  court  erred  in  refusing  to  set 
aside  the  verdict  Hence  we  will  reverse  the 
Jadgment,  set  aside  the  Terdict»  and  remand 
the  case  for  a  new  trial. 


{72  W.  Va.  mi 

DAVIS  et  aL  T.  SPBAGG. 

(Supreme  Court  of  Appeals  of  West  ^rglnla. 
Sept  28,  1913.) 

1.  MunCIPAI.  GOEFOBATIOIIS  (I  667*)  —  Ob- 

STBUcnoN  or  Stubt— AwRUro  —  "Pdbuo 

Nuisance,*' 

A  private  awning  erected  over  a  public 
street  without  lawful  aDtbority  Is  a  public  nui- 
sance whether  It  materially  Interferes  with  pub* 
lie  travel  or  not 

[Ed.  Note.— For  other  cassa,  see  Municipal 
Corporatiooa.  Cent.  t»g.  H  1448,  1494-1496; 
Dec;  Dig.  I  667.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  pp.  6799-6804.] 

2.  NuisAircx  (i  72*>~BiOBT  to  Birjoin— Pas- 
ties. 

A  private  Indlvldnal  may  maintain  a  suit 
to  enjoin,  a  public  nuisance  only  when  his  rights 
are  injurlouslv  affected  In  a  special  manner  dif- 
ferent from  the  public  In  general. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  H  164-169;  Dec.  Dig.  f  72.*] 


3.  UUNICXPAZ.     GOBPOBATIOITS     {$  669*) 
STBSBTft— R^GHT  OF  ABXTTnifO  OWIfBBS. 

In  addition  to  his  right  to  use  the  highway 
in  common  with  the  general  public,  an  abutting 
owner  has  also  a  special  right  of  access  thereto 
and  to  Ught  air,  and  view  therefronk  These 
are  property  rights  and  exist  regardless  of  the 
ownership  of  the  fee  in  the  highway. 

[Ed.  Note.— For  oAer  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1446;  Dec:  Dig.  { 
669.*] 

4.  MumOEPAI.  GOBPOBATIONB  (H  680,  681*)— 
POWBBS— CONTBOL  OV  STBKETB. 

The  council  of  a  dty,  unauthorised  by  its 
charter  to  do  so,  acts  ultra  vires  when  it  at- 
tODpts  to  permit  the  permanent  occupation  of 
any  portim  of  its  publfe  strsets  for  private  pur- 
poses. 

[Ed.  Note.— For  other  cases,  see  Mnnldpsl 
CorporaUons,  Gent  Dig.  i|  145fr-14da;  Dee. 
Dig.  H  680,  681.*] 

6.  AoTxoiv  (S  7*)— NuiSAnoB  a  70*)-Actioh 
TO  BuJouf- OaniiaEs  —  UAnrxnAMci  or 

Snai^  Nma&xcE. 

In  a  suit  to  abate  a  nuisance,  It  la  no  de- 
fense that  plaintiff  maintains  a  Bimilar  nuisance 
or  that  he  was  actuated  by  qilte  or  lU  will  to 
bring  his  salt  The  court  cannot  loonire  into 
plaintiff's  motives  for  suing. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.lS;  Dec.  Dig.  «  7;*  Nuisance,  Cent  Dig. 
IS  17«-184;  Dec  Dig.  I  76.*3 

6.  NUIBANCB  (I  72*)  —  PUBUO  NmBAlTOK  — 
BlSHT  TO  ENJOXK. 

Before  equity  will  abate  a  pnbUc  nnisance 
at  the  suit  of  a  prlTate  individual,  it  must  ap- 
pear, not  only  that  plaintiff  is  spedaUy  dam- 
aged by  it  in  a  manner  different  from  the  gen- 
eral pnblib  but  also  that  his  injury  is  serioas, 
affecung  the  anbstanca  and  value  of  his  prop- 
erty. 

[Ed.  Note.— For  odier  case%  see  Nnisancs, 

Cent  Dig.  H  164-189;  DeTDte-  t  72.*]. 

7.  MUNIOIFAI.  COBPOBATIONS  (|  697*)  —  OB- 
STBDCnoN  OF  STHEBT— ACTION  TO  ENJOXH— 

Injvbt— SDFncixNcT  ov  Evidence. 

A  case  in  which  reliri  is  deiUed  because  of 
failure  to  prove  injury. 

[Ed.  Note.— For  otiier  case^  aee  Mnnidpal 
Corporations.  Cent  Dig.  H  1602-1606;  Dec. 
Dig.  I  697.*r  ' 

Error  to  Circuit  Court,  Harsliall  County. 

BUI  by  E.  3.  Davis  and  others  against  J. 
I.  Spragg.  Decree  for  def«idant  and  plain* 
tilfs  bring  error.  Affirmed. 

D.  B.  Evans,  of  MoondsviUe,  and  Caldwell 
&  Caldwell  and  McCamlc  &  Clarke,  all  of 
Wheeling,  for  appellants.  T.  H.  Shaiuni,  of 
Waynesbui^,  and  Noy«s  ft  Biti,  <tf  Wbeel- 
ing,  for  apiwllee. 

WILUAHS,  J.  TtB  xdainttffa  B.  8.  Davla 
and  B.  S.  Bomioe  and  the  defendant  J.  L 
Spragg,  are  the  several  owners  of  fhrea  ad- 
joining bnUdlngs  fronting  on  Main  street  in 
the  town  of  Cameron.  Tba  fronta  of  the 
bnildlngs  are  flush  with  the  street  Defend- 
ant erected  a  pordi  or  wooden  awniiis  ia 
front  of  his  bnildlng  22  feet  long  and  15 
feet  above  the  street,  extending  to  the  outer 
edge  of  the  eldewaltt,  a  distance  of  about  9 
feet,  and  sopported  by  two  iron  posts  about 
4  Inches  la  diameter,  resting  on  the  ddewalk 
near  the  curb  line.   Plaintiffs  broui^t  this 
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loit  to  enjoin  Ita  maintenance,  averrliig  that 
it  Is  a  pabUc  nuisance  and  that  they  are 
specially  damaged  by  It.  On  a  full  hearing 
of  the  case  on  bill,  answer,  general  repllca- 
tion,  and  numerous  depositions,  the  chancel- 
lor dissolTed  the  preHmlnary  Injunction  and 
(Usmlssed  plalntUft^  bill,  and  they  bare  ap- 
pealed. 

[1]  It  Is  alleged,  in  the  blU  that,  If  the 
porch  la  permitted  to  remain,  it  will  not  only 
obsCmct  public  trarel  on  the  street  and  con- 
stitate  a  public  nuisance  but  that  It  will 
cause  Irreparable  Injury  to  plalntlfls ;  that 
It  wiU  obstruct  the  light  and  air  to  their 
boildings  and  will  greatly  depredate  tiieir 
rental  and  actual  ralue;  that  it  will  cut  off 
the  proqiMCt  oi  Tlew  firom  the  huUdlngs  out 
upon  the  street;  also  fbxt  the  posts  or  pll- 
!■»  supporting  the  porch  will  materially  In- 
terfere with  the  right  of  access  to  the  Bo- 
mine  property  from  the  public  street  All 
these  avemientB  are  ^nied,  and  much  eri- 
dence  was  taken  on  the  question  whether 
or  not  the  structure  Is  In  tftct  a  public  nul- 
■anccL  But  It  is  admitted  ttuA  the  pordi 
extends  out  vmr  the  street  Use  about  nine 
teet  and  la*  supported  by  four-Inch  iron  posts 
resting  on  Cbe  sidewalk.  This  of  lts61f  is 
oKrash  to  show  that  it  Is  a  public  nuisance. 
Any  unlawful  encroacbment  upon  or  over  a 
public  hi^way,  whelher  actually  Interfering 
wiUi  trard  by  the  public  or  not,  is  a  pur- 
IweBtaze  and  a  nntsanoe  per  se,  and  the  jury 
are  not  at  Ub^tj  to  detumine  whethecr  snch 
enooadunent  amounts  to  a  public  nuisance 
by  the  measure  of  inconrailenoe  the  public 
may  snfEer  from  it  2  Elliott  on  Roada  and 
Streets,  S  828.  This  rule  Is  abimdantly  sup- 
ported by  adjudicated  cases.  For  Instance, 
an  awning  over  the  sidewalk  (Hibbard  & 
Co.  T.  Chicago,  173  lU.  91.  BO  N.  B.  25G,  40 
L.  B.  A.  ^1),  a  bay  window  extending  18 
inches  into  the  street  (People  t.  Harris,  203 
IlL  272,  67  N.  B.  785,  96  Am.  St  Eep.  804), 
a  bay  window  16  feet  above  the  sidewalk  ex- 
tending 3  feet  and  4  Inches  over  the  street 
line  (Belmer'8  Appeal,  100  Fa.  183,  45  Am. 
Bep.  373),  pillars  in  front  of  a  building,  ex- 
tending 22  inches  onto  the  sidewalk  (Bank 

Tyson.  133  Ala.  459,  82  South.  144,  69  L. 
S.  A.  399,  91  Am.  St  Rep.  46,  and  Blschof 
V.  Bank.  76  Neb.  838,  106  N.  W.  996,  6  L. 
B.  A.  [N.  S.]  486)  have  all  been  held  to  be 
pnbllc  nuisances.  But  neither  the  public,  nor 
Its  trustees,  the  municipal  officers,  are  com- 
plaining here ;  they  are  not  before  the  court 

[2]  What  then,  are  the  rights  of  these 
plaintiff  a  in  the  premises?  Before  a  private 
individual  can  enjoin  a  public  nuisance,  it 
must  appear  that  his  rights  are  Injuriously 
affected  in  a  manner  different  from  the  pub- 
lic In  generaL  "In  order  to  secure  an  efficient 
a^fnlnlstratlon  of  the  law  for  the  benefit  of 
the  public  and  to  avoid  multiplicity  of  suits 
to  accomplish  one  purpose,  public  wrongs  are 
redressed  at  the  suit  of  proper  offldals,  and 
IndiTidnals  are  not  permitted  t»  w>a<ntn<yi 


separate  actions  or  suits  to  redress  a  wrong 
that  is  public  In  Its  nature  unless  the  in- 
dividual suffers  or  is  threatened  with  some 
special,  particular,  or  peculiar  Injury  grow- 
ing out  of  the  public  wrong.  If  the  nui- 
sance causes  special  or  peculiar  injury  to  an 
individual  different  In  kind  and  not  merely 
In  degree  from  the  injury  to  the  public  at 
large,  and  the  Injury  Is  substantial  In  Its 
nature,  the  Individual  may  have  his  dvil 
remedy."  2  Elliott  on  Roads  and  Streets, 
{  e50a ;  Keystone  Brlc!^  Co.  v.  Summers,  13 
W.  Va.  476;  Talbott  v.  King,  82  W.  Ta.  6, 
9  S.  B.  48. 

[S]  Plaintiffs,  being  the  owners  of  pnv- 
erty  abutting  on  the  highway,  have  an  ease- 
mmt  therein  not  possessed  by  the  public  in 
common.  In  addition  to  tb^  right  of  pas- 
sage over  the  highway,  which  they  hold  in 
common  with  aU  other  dtisens,  they  have  a 
special  right  of  access  to  their  property  from 
the  highway  and  the  right  to  tlie  light  and 
air  from  it  Tbeae  rights  exist  independent 
of  tlie  ownerdiip  of  the  fee  in  the  highway. 
Bamett  t.  Johnson,  15  N.  J.  Bq.  481;  DiU 
T.  Board  of  Bd.  Camden,  47  N.  J.  Bq.  422,  20 
AtL  789.  10  L.  B.  A.  270. 

"Owners  of  land  ahntClng  upon  public 
streets,  even  in  case  the  fee  of  the  street  Is 
in  the  munldpallty,  have  an  'easement  in  the 
streets,'  not  only  fbr  ingress  and  egress,  but 
also  for  the  unlntemipted  passage  of  light 
and  air."   Jones  on  Basements,  |  489. 

The  unlawful  occupation  of  any  portion  of 
the  public  highway  In  sucb  manner  as  to 
mateiially  int^fere  with  the  access  of  an 
abutting  owner  to  his  property  or  his  ease* 
ment  of  light  and  air  from  the  highway  is 
an  unwarranted  invaaion  of  his  property 
right  and  constitutes  a  private,  as  well  as  a 
public,  nuisance.    2  Elliott  (3d  Ed.)  i  896. 

"A  structure  connecting  two  buildings  on 
opposite  sides  of  a  street,  built  so  far  above 
the  street  as  not  to  interfere  with  traffic 
thereon,  is  a  nuisance  as  to  adjacent  proper- 
ty owners,  whose  ligbt  it  obstructs."  Town- 
send  V.  Epstein,  03  Md.  637,  49  Atl.  629,  62 
L  R.  A.  409,  86  Am.  St  Rep.  441.  and  Field 
V.  BarUng,  149  IlL  656,  37  N.  B.  850,  24  L. 
R.  A.  406,  41  Am.  St  Rep.  Sll,  a  similar  case. 

[4]  The  council  of  the  town  of  Cameron 
acted  ultra  vires  when  It  passed  an  ordinance 
permitting  defendant  to  erect  his  porch  over 
the  sidewalk.  Chapter  47  of  the  Code  Is  the 
town's  charter,  and  It  vests  no  authority  in 
the  council  to  authorize  the  erection  of  any- 
thing on  or  over  its  streets  for  even  a  pub- 
lic purpose.  Having  paramount  control  of 
the  public  highway,  the  Legislature  could  no 
doubt  confer  snch  authority  upon  a  munld- 
pallty (Wormser  v.  Brown,  149  N.  T.  163. 
43  N.  B.  624) ;  but  in  the  present  case  it  has 
not  seen  fit  to  do  so.  Moreover,  the  occupa- 
tion of  the  highway  in  this  instance  is  fbr 
a  purely  private  purpose.  **E!ven  where  a 
dty  is  ^ven  exduslTe  power  over  Its-streets, 
such  power  must  be  eorarc^,  j^ij^lftjt^OC^ 
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ttae  g«ieral  public,  and  a  dty  cannot'  author- 
ize ottstructlons  in  Its  streets  for  merely  pri- 
vate purposes."  2  Elliott,  i  836 ;  Townsend 
V.  Epstein,  93  Md.  537,  49  Ail.  629.  52  L. 
R.  A.  409,  86  AoL  SL  Rep.  441 ;  PennsylTanla 
Co.  V.  Chicago,  181  111.  289,  54  N.  E.  825, 
53  L.  R.  A.  223;  Pettis  T.  Johnson.  66  Ind. 
139;  People  v.  Harris,  203  111.  272,  67  N.  E. 
785,  96  Am.  St  Rep.  304;  Reimefs  AppetH, 
100  Pa.  182,  46  Am.  Rep.  373. 

But  the  right  of  easement  of  access  and  of 
light  and  air  from  the  public  street  Is  so  far 
regarded  as  the  private  property  of  an  abut- 
ting owner  that  the  Legislature  itself  has 
not  the  right  to  deprive  the  owner  of  It 
without  Just  compensation,  even  when  taken 
or  Injured  for  the  public  good ;  and  certain- 
ly it  would  not  have  the  right  to  so  deprive 
him  of  it  for  purely  private  purposes.  2  El- 
liott, I  882,  and  numerous  cases  dted  in  note ; 
Lahr  V.  Met  El.  B.  B.  Co.,  104  N.  T.  268,  10 
N.  E.  528;  Story  v.  K.  Y..  etc.,  B.  B.  Co., 
90  N.  T.  122,  43  Am.  Rep.  146; 

[6]  It  was  no  defense  to  plaintiffs'  suit 
that  they  were,  at  the  time  of  bringing  it, 
maintaining  awulngs  or  verandas  overhang- 
ing the  street  In  front  of  their  properties. 
Defendant,  of  course,  could  not  plead  plain- 
tiffs' wrong  in  Justlflcatlon  of  his  own. 
Each  alleged  wrong  must  stand  and  be  tried 
by  itself.  Bowman  v.  Humphrey,  132  Iowa, 
234, 109  N.  W.  714,  6  L.  R.  A.  (N.  S.)  1111,  11 
Ann.  Gas.  131 ;  Robinson  v.  Bangb,  31  Mich. 
290;  Schaldt  v.  Blanl,  66  Md.  141,  6  AU. 
669 ;  Bank  v.  Tyson,  133  Ala.  458,  32  South. 
144,  69  L.  B.  A^  399,  91  Am.  St  Rep.  46. 
That  plaintiffs  may  have  been  Influenced  by 
motives  of  personal  spite  and  111  will  to  bring 
their  suit  is  no  defense.  The  result  of  the 
suit  must  depend  upon  plaintiffs'  legal  right, 
which  is  not  affected  by  their  motives.  The 
court  has  no  rl^t  to  Inquire  into  ttidr  mo- 
tives Id  bringing  Qie  suit  Koblegard  v. 
Hale,  60  W.  Va.  87*  63  S.  B.  793. 119  Am.  St 
Bep.  868,  0  Ann.  Cbb.  732. 

[I]  Defendants  porch  being  a  pabUc  nnlB- 
ance,  plalntlflCB  have  a  right  to  its  abate- 
ment if  they  have  sustained  special  and  ma- 
terial SamBLgeB.  But,  to  oitltle  them  to  re- 
lief In  equity,  tlie  danu^ces  must  be  substan- 
tial; they  "must  be  serious,  affecting  the 
substance  and  value  of  the  plaintiffs'  ratate." 
TaUwtt  T.  King,  82  W.  Ya.  6,  9  8.  E.  48; 
Keystone  Bridge  Co.  'T.  Summers,  18  W.  Va. 
476;  Babn  v.  TtuanbeTry,  7  Bush  (Ky.) 
403 ;  and  Jenks  v.  Williams,  115  Mass.  217. 

[7]  It  appears  from  the  written  t^ilnlon  of 
the  diancellor,  copied  Into  the  brief  of  conn- 
sti  for  defendant,  that  he  dismissed  the  bill 
for  the  reason  "that  no  serious  damage  af- 
fecting the  substance  and  value  of  the  plain- 
tiffs' estate  bad  been  proven."  The  evidence 
Is  voluminous  on  the  question  of  plalntlffB' 
alleged  Injury,  and  no  useful  purpose  would 
be  accomplished  In  redtlng  even  the  materi- 
al imrtions  of  it  in  this  opinion.  It  Is  most- 
ly matter  of  the  opinions  of  different  wit- 


nesses. The  testimony  of  about  20  witnesses 
was  taken  by  plaintiffs  and  of  about  25  by 
defendant  The  two  plaintiffs  and  one  other 
are  the  only  witnesses  who  attempted  to  fix 
any  certain  amount  as  the  dimlnutioo  la 
value  of  their  property  on  account  of  the 
maintenance  of  the  porch.  Mr.  Davis  says 
bis  property  la  damaged  to  the  extent  of 
$2,000  and  Mr.  Romine's^  $1,000.  Mr.  Bo- 
mine  says  be  coi^ders  his  property  damaged 
as  much  as  $1,000  and  Mr,  Davis'  about  as 
much,  or  perhaps  a  little  more  than  his,  be- 
cause it  is  a  more  valuable  property.  Bi^ 
a  vast  majori^  of  witnesses  say  that  in 
their  opinion  no  damage  has  been  suffered. 
A  number  of  photographs  of  the  buildings 
were  taken  from  different  anglra  In  the 
street  and  were  filed  as  evidence.  We  get  a 
better  knowledge  from  them  of  the  physical 
surroundings  and  of  the  effect  on  plaintiffs' 
property  produced  by  the  defendant's  porch 
than  we  can  possibly  obtain  from  the  descrip- 
tion of  the  situation  by  the  witnesses.  Nei- 
ther of  the  p<wt8,  supportii^  the  porch, 
stands  In  front  of  Romlne's  building,  which 
Is  the  building  next  to  deftodant's;  but 
the  nearest  post  Is  nine  or  ten  feet  on 
Spragg's  side  of  the  dividing  line  of  the  lots, 
extended  into  the  street  It  Is  therefore  evi- 
dent that  the  only  Injurious  effect  produced 
by  the  posts  Is  their  interference  with  trav^ 
on  the  street  They  do  not  interfere  with 
plaintiffs*  right  of  access  to  their  respective 
buildings.  Consequently  nether  one  of  them 
Is  affected  by  the  posts  in  a  manner  dif- 
ferent from  the  public  In  general.  Nether 
is  It  proven  that  the  porch  Itself  obstructs 
plalntiCCs*  light  or  air  tnm  the  street  It 
does  not  extend  the  foil  distance  across  Uie 
front  of  defendant's  property;  it  is  about 
the  same  distance  from  the  dividing  line  be- 
tween his  and  Homines  pEOperUes  as  the 
Iron  post  Is.  It,  of  course,  conld  not  shut 
out  the  ngbt  and  air  from  the  uppw  floMs 
of  plaintiffs'  buildings.  Hie  first  floors  ol 
all  tiiree  of  the  buildings  are  used  as  sMr- 
cantUe  rooms.  Mr.  Grossman,  a  retail  mer 
chant  and  tenant  of  Mr.  Bomlne  occnpylDg 
tiie  lower  floor,  says  the  porch  does  not  ob- 
struct the  light  or  air.  He  says,  "It  Is  the 
same  as  It  always  was."  He  asked  for  no 
radnctlon  in  bis  rent  and  expected  none  on 
account  of  defendant's  porch.  The  Davis 
storeroom  is  less  likely  to  be  Injuriously  af- 
fected than  Bondne's,  because  it  la  farthtf 
from  the  porch. 

We  therefore  think  it  is  dear,  from  tiie 
evidence,  that  plaintiffs'  access  to  tbt^t  re- 
spective buildings,  and  their  light  and  air 
from  the  street  to  the  lower  part  of  their 
buildings,  has  not  been  injuriously  affected. 
It  does  appear,  however,  that  their  riew 
from  the  second-story  window,  looking  oat 
niKtu  the  street  toward  the  west,  is  obstruct- 
ed for  some  distance  along  the  sidewalk  la 
front  of  and  to  the  west  of  the  Spragg  bnild- 
ing;  and  much  stress  Is  Ifld  to  (iPPRSel  Aw 
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a^ieUaiits  in  tbdr  brief  vson  the  proposttton 
that  as  obetmctlon  of  plaintUEs*  prospect 
or  Tlew  oat  opoa  any  portion  of  tiie  high- 
way constltntes  a  special  injury  to  tbelr 
prc^ierty,  enUtUnc  tbem  to  reli«t  whether 
their  light  and  air  fias  been  Interfered  with 
m  imt,  and  In  snpport  of  this  proposition 
they  rely  upon  Bank  v.  TyBon,  183  Ala.  450, 
32  SODth.  144.  69  X..  B.  A.  890,  91  Am.  St 
Bep.  46,  and  Bischof  t.  Bank»  75  Neb.  838. 
106  N.  W.  996,  S  L.  B.  A.  (N.  S.)  486.  in 
both  of  which  cases  It  was  held  that :  *'An 
owner  of  land  abutting  on  a  public  street 
has  an  easement  of  rlew  from  every  part  of 
the  street,  of  whidi  he  cannot  be  deprived 
1^  encroachments  placed  on  it  by  an  ad- 
jacent proprietor.**  Those  snlts  were  by 
abutting  owners  to  abate  a  nuisance  by  in- 
junction, as  in  the  present  case,  on  the 
ground  that  plaintiffs  suffered  special  dam- 
ages; and  in  each  case  the  thing  sooght  to 
be  enjoined  was  the  maintenance  of  pillars 
erected  in  front  of  defendant's  building,  ex- 
tending from  the  sidewalk  to  the  second 
story  and  projecting  outward  beyond  the 
street  line,  in  the  Tyson  Case  22  inches  and 
In  the  Blschof  Case  about  24  Inches,  thus 
cutting  off  the  Tiew  of  pedestrians  on  the 
ddewalk  from  the  front  windows  of  plain- 
tiffs* buildings,  which  were  used  for  the  dis- 
play of  wares  and  merchandise.  The  Tyson 
Case  was  not  heard  upon  full  proof.  It  was 
an  appeal  from  an  order  of  the  court  orer- 
mling  a  motion  to  dissolve  the  preliminary 
injunction  which  had  been  awarded  and  was 
beard  upon  the  pleadings  and  ex  parte  affl- 
daTits  only.  Says  the  court  in  its  opinion: 
"We  try  the  case  on  this  appeal,  on  the 
pleadings  as  they  are  presented,  In  advance 
of  any  evidence  taken  in  the  cause.  Wheth- 
er the  eridence  when  taken  will,  on  submis- 
sion of  the  case  for  final  disposition,  sustain 
the  averments  for  relief  or  not,  we  are  not 
given  to  know.**  This  indicates  clearly  that 
plaintiff's  right  to  ultimate  relief  in  that  case 
would  depend  upon  his  proving  tiiat  his  prop- 
erty was  actually  damaged  by  the  obstmo- 
Hon  of  ills  view. 

In  the  Blschof  Case  there  seems  to  have 
beoi  a  final  decree  by  the  lower  court  dis- 
missing  plainttlTa  bill  on  the  ground  that  his 
damages  could  be  ascertained  with  reason- 
able certainty  In  an  acUon  at  law.  The  Sn- 
preme  Court  reversed  the  decree  and  re- 
manded the  cause,  with  direction  to  enter  a 
decree  abating  the  nnlsance.  In  discnsdng 
the  question  whether  or  not  plaintiff  had 
•ostained  any  special  injury  peculiar  to  him- 
self adde  from  and  independent  of  the  In* 
jury  to  the  general  public,  the  court  says: 
"On  tUs  p(^t  we  derive  bnt  little  aid  from 
tiie  <q[dnlonB  of  different  witnesses.  That 
the  obBtmctlon  In  question  obstmets  tibA 
flew  to  the  front  windows  of  the  plalntiUrs 
huildlng,  which  is  kept  for  mercantile  pur- 
poses is  self-evldrait.  The  value  of  the  front 
windows  of  a  mercantile  house  for  the  dis- 


play of  goods  and  wares  for  adverUsIng 
purposes  and  of  an  nnobstmcted  view  there- 
to are  matters  of  common  knowledge.  The 
value  ot  a  consplcnons  business  front  was 
not  lost  dt^t  of  by  the  defendant  l»nk  wh^  ■ 
It  planned  an  ornamental  entrance,  which  ex- 
tended outwards  beyond  the  sidewalk  line 
and  beyond  Qie  fnmt  line  of  adjacent  boUd- 
Ings.  It  reauires  no  evidence  to  show  that 
any  niHawfnl  obstruction  that  cuts  off ,  to  a 
snbstantial  degree  the  view  to  fin  front  of 
a  buetness  houses  or  renders  it  less  valuable 
for  the  display  of  goods  and  advertising  pur- 
poses, ia  a  damage  to  the  owner  of  such 
building  and  a  damage  which  is  spedsl  and 
pecujiar  to  him  and  Independent  of  an> 
damage  sustained  by  the  public  at  large.' 

We  are  Inclined  to  think  that  these  cases 
determine  the  law  correctly,  and  that,  if 
plaintiffs  In  this  case  had  proven  that  the 
obstruction  of  the  view  from  the  street  to  the 
front  of  their  buildings  seriously  and  Injuri- 
ously affected  their  actual  or  rental  value,  they 
would  have  been  oititled  to  relief.  But,  up- 
on careful  reading  of  the  evidence,  we  think 
the  chancellor  correctly  decided  that  they  had 
failed  to  prove  any  such  damages.  In  view 
of  the  character  of  the  nuisance  complain- 
ed of  and  the  nature  of  the  view  inter- 
fered with,  it  being  only  a  view  from  the 
upper  window  upon  a  portion  of  the  side- 
walk, it  is  an  Injury  which  we  tlilnk  is  more 
fanciful  than  reaL  The  maintenance  by 
plaintiffs  themselves  of  a  similar  porch  over 
the  front  of  their  buildings,  though  extend- 
ing not  so  far  over  the  sidewalk  as  defend- 
ant's porch,  is  a  circumstance  clearly  indi- 
cating that  their  alleged  injury  is  without 
real  foundation.  They  liave  no  right  to  a 
view  which  can  be  enjoyed  only  from  th^r 
own  vmindaa,  because  they  are  unlawfully 
maintained  and  constitute  a  public  nuisance 
as  well  as  defendant's  porch.  If  the  ob- 
struction of  the  upper  windows  from  the 
view  of  a  pedestrian  in  the  street  l>elow  Is 
the  ground  of  complaint,  it  would  seem  that 
plaintiffs  are  more  injured  by  the  mainte- 
nance of  th^r  own  porticoes  than  they  are  by 
that  of  defendant,  because  a  pedestrian  on 
the  sidewallc.  standing  In  front  of  tlie  Sptan 
building,  conld  not  read  a  sign  In  the  upper 
windows  of  either  of  plalntUts*  buildings 
even  If  Spragg's  porch  were  not  there.  He 
would  be  viewing  It  at  too  great  an  angle; 
and  the  view  from  the  sidewallc.  immediately 
in  front  of  idalntUBs'  buildings,  is  obstmcted 
by  their  own  verandas.  The  SpraK  pracb. 
In  our  opinion,  does  not  obstruct  the  view  of  - 
a  person  In  the  street  from  any  point  there- 
in, from  wbldi  a  sign  so  placed  conld  be 
read,  and  it  t^ierefore  clearly  appears  that 
the  upper  windows  In  plalnttfEs*  buildings,  so 
£ar  as  it  relates  to  tbelr  value  for  the  pur- 
pose of  advertising  signs  or  for  displaying 
goods  and  wares,  are  In  ik>  wise  Interfered 
with  by  deftodant'a  porclu 

We  affirm  the  decree^  ^^^]^ 
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SBLVBT  et  «L  T.  GBAJTTON  OOAL  *  OOKB 

CO. 

(Suprenie  Court  of  Appeals  of  'West  Tliginia. 
Sept  23,  1913.) 

(Svllalmt  iy  the  Oourt.) 

1.  Action  (|  60*)— Joindcb  ot  Cxvam  of  Ao> 

TION— DlVBBBIIT  OT  iNTEBBSTa. 

Two  Or  more  plaintlffi  may  Join  tn  an  ac- 
tion to  recover  the  penalty  prorided  bj  aection 

7,  c.  79,  Code  1900,  for  the  onlawful  mfniiiK  and 
remoTal  ot  coal  within  fire  feet  of  their  prop* 
ertr  line,  provided  tb^  have  eome  interest  in 
either  the  mirface  *d  the  land  or  the  of  coal 
or  In  both;  and  It  makes  no  difference  that 
some  of  them  are  interested  in  the  coal  and  oth- 
ers in  the  Burface  only ;  or  any  each  interested 
person  may  sue  alone.  Bat  there  can  be  but 
one  recorery  for  such  wrong. 

[Ed.  Note.— For  other  cases,  see  Aetiflo.  OenL 
Dig.  H  SU-M7;  Dec  Dig.  |  60.*] 

2.  MiNSB  AND  MiNBRAU  ({  94*)— UNUWITTL 

HiHiKO— Action  ron  Penalty  —  Declara- 
tion. 

TIm  dedaration  tn  sneh  action  Is  sufficient 
if  it  aTers  the  wrong  tn  language  the  l^al 
eQuiralent  of  the  terms  of  the  statute;  it  need 
not  be  in  the  exact  words  of  the  statute. 

[Ed.  Note.->For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  »  220.  221 ;  Dec  Dig.  | 
94.*] 

8.  Mines  ano  Minbbals  (|  94*)— Unlawfitl 
MiNiNO— Action  tob  PKNAurr- Vabiamob— 

"Land." 

Under  an  aTcrment  that  plaintiff  owns 
"land,"  he  may  prore  that  he  owns  coal  under 
the  land ;  such  proof  is  not  a  material  variance 
from  the  allegation. 

[Ed.  Note.— For  otlier  cases,  see  Mines  and 
Minerals,  0«nt  Dig.  H  Dec.  Dig.  | 

94.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  Ok  pp.  8&75-39S4;  toL  8^  pp.  7700,  770ll 

4.  Appeal  and  Ebsob  (|  1073*)— Habhusb 

EBROB— JUDQhlEHT. 

In  Bucb  Joint  action  by  sereraL  the  uncon- 
tradicted tesUmony  of  any  one  of  tnem  that  be 
did  not  consent  in  writing  to  the  removal  of  the 
coal  will  warrant  a  judgment  against  defendant 
for  the  full  penalty,  the  proof  in  other  respects 
being  complete ;  and  it  is  not  material  to  de- 
fendant whether  Judgment  be  rendered  in  favor 
of  all  the  plaintiffs  or  only  in  favor  of  the  one 
who  so  testified. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4240-4247;  Dec.  Dig.  i 
1073.^1 

6.  Mines  and  Mihbbalb  (i  94*)— Unlawtul 
Mining— Action  n>B  Pinaltt  —  Pboot  or 
Dauaoes. 

In  such  action  It  Is  not  necessary  to  prove 
damages  or  special  injury.  The  statute  fixes 
the  amount  of  recovery  for  Its  violation,  with- 
out r^rd  to  the  amount  of  damages  actually 
suffered. 

[Ed.  Note.— For  otlier  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  220.  221;  Dec.  Dig.  | 
94.*] 

fAmtton^  SvJlabmt  it  BditorM  Stsff.) 
6.  Plbadinq  (i  204*)— Dbolabation— Snm- 

OIENCT  against  GbNBKAL  DeITDBBEE. 

A  general  demurrer  to  a  declaration  con- 
taining more  than  one  count  is  properly  over- 
ruled where  one  of  tbe  counts  la  good,  though 
the  others  are  bad. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  IS  486-490;  DecTDig.  S  204.*] 


7.  Mines  and  Minebals  (|  94*>-lTnLAwriiL 
Minino— Action  fob  Penalty- Plsadiho. 

Where  the  declaratiim,  in  an  action  for  the 
penalty  provided  by  Code  190&  c  79,  |  7,  fiw 
unlawful  mining,  alleged  the  taking  and  remov- 
ing of  coal  within  five  feet  of  the  land  without 
written  permission,  it  was  not  defective  for 
failing  to  allege  whether  defendant  encroached 
within  five  feet  of  tbe  land  by  sinking  »  diaft 
or  by  following  and  removing  tbe  vein  of  coal 
from  its  outcrop  on  the  Iiillside. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  If  220,  221;  Dec.  Dig.  S 
94.*] 

8.  APPBAL  and  EBBOB  a  1061*)  —  Wa.mt  wmi 

Ebbob— Etidenoe. 

The  erroneous  admission  In  evidence  of  an 
exoerpt  from  a  deed  waa  harmless  where  the 
deed  itself  was  tn  evidence. 
_[Ed.  Note^For  other  cases,  see  Appeal  and 
^gr^Osnt  Dig.  H  41(Ur^A0:  DeCL  Dig.  1 

Error  to  Circuit  Conrt,  Taylor  County. 

Action  by  John  W.  Selvey  and  others 
against  the  Grafton  Coal  dc  Coke  Company. 
Judgment  for  plaintUI^  and  defendant  brings 
error.  Affinued. 

Warder  &  Bobiuon.  of  Onttton«  for  ^tln- 
tiir  in  error.  J.  L,  Heduner  and  J.  a  & 
Barlow,  boQi  of  Oratton,  for  defWidants  1b 
error. 

WILLIAMS,  J.  Plaintiffs  recovered  a 
Judgment  for  (600,  the  forfeiture  provided  by 
section  7.  c.  79,  Code  1906,  to  be  paid  to  the 
party  injured,  for  mining  and  removing  coal 
within  five  feet  of  his  property  line  without 
his  consent  in  writing,  and  defendant  was 
awarded  this  writ  of  eactor. 

[1  ]  The  first  error  assigned  is  that  the  court 
improperly  overruled  the  demurrer  to  the 
declaration.  It  is  urged  that  there  Is  a  mis- 
joinder of  plaintlffiB ;  that  only  one  could  sue. 
This  question  was  recently  decided  otherwise 
in  Shinn  v.  CVGarra  Coal  Mining  Co.,  78  S.  El 
104.  We  there  held  that  the  life  toiant  and 
remainderman,  or  reversioner,  could  unite  as 
plaintiffs  in  one  action.  Tbe  words  of  the 
statute,  "any  person  injured  thereby,"  in- 
clude all  persons  whose  property  is  injured 
by  a  violation  of  tbe  statute.  Bat  of  conrse 
there  can  be  bnt  one  recovery ;  and.  If  more 
than  one  is  Injured  by  the  same  violation  of 
the  statute,  there  ts  no  teaBom  whj  fhej 
should  not  all  Join. 

[6]  The  declaration  Is  in  three  counts  In 
debt  It  is  not  necessary  for  us  to  decide 
whether  or  not  the  first  count  Is  bad  for  fail- 
ure to  aver  that  the  defendant  was  **the  own- 
er or  tenant  of  any  land  containing  coaL" 
For  even  if  this  count  Is  bad,  and  elttier  one 
of  the  other  two  is  good,  the  demurrer,  being 
general  and  not  to  each,  count,  was  properly 
overruled.  The  statute  does  not  prescribe 
the  form  of  action,  and  therefore  an  action 
of  debt  lies.  Maple  v.  John,  42  W.  Va.  30, 
24S.E.608.  32L.R.A.800,  67  Am.  St  Repu 
839,  decides  that  either  debt  or  trespass  on 
the  case  lies  to  recover  tbe  forfeiture. 
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[7]  Hw  Monid  count  is  tood;  It  aT«n  Uiat 
plalntUb  are  the  ownera  of  a  cwtaln  ttaet  of 
land  containing  coal,  and  that  defaidant  Ifl 
tin  leeeee  an  adjoining  tract  contabdns 
the  same  Teln  of  coal,  and  also  avers  that  the 
defendant  "unlawfally  and  contrary  to  the 
statute  In  such  caaee  made  and  prorlded  did 
dig,  ezcaTate,  work,  mine,  and  remove  the  said 
vein  of  coal  within  fire  feet  of  the  said 
boundary  and  division  line  between  said 
tracts  of  coal  land,  without  the  consent  of  the 
plalntUb  In  writing  or  otherwise."  This  is  a 
raffldent  averment  that  the  statats  has  been 
violated,  and  that  the  defendant  is  liable  for 
the  foTfdtnre  tiberaby  Imstoaed.  It  Is  imma- 
terial that  the  declaration  does  not  allege 
how  ftke  defteidant  encroached  within  five 
feet  <tf  the  Une^  whether  by  sinking  a  shaft 
or  1^  following  and  remorlng  tibe  vein  of 
coal  from  Its  ontcrop  on  the  hillside.  Dig- 
ging and  ronoTing  the  coal  within  five  feet 
of  the  line^  wlthoat  writt«  pomlsslon,  con- 
BtltDted  the  wrong;  the  manner  of  doing  It 
was  not  material. 

[t]  It  is  further  urged  that  the  declaration 
is  d^ective  because  it  does  not  state  the 
cause  of  action  In  the  exact  language  of  the 
statute.  3ut  the  pleader  has  employed  lan- 
guage which  is  the  l^al  equivalent,  and  that 
is  snffldemt  Even  In  case  of  an  indictment 
for  a  statutory  offense,  where  the  rules  of 
pleading  are,  if  any  difference,  more  rigid 
tlian  in  civil  cases,  it  has  been  held  that,  al- 
though it  is  the  safer  method  to  pursue  the 
exact  language  of  the  statute  in  describing 
the  offense,  still  it  is  sufficient  to  do  so  In  le- 
gally equlvalwt  language.  State  v.  BUte,  10 
W.  Va.  794.  True,  the  statute  is  penal  in  na- 
ture and  Is  therefore  subject  to  strict  con- 
struction. But  that  rule  i»  applied  only  for 
the  purpose  of  ascertaining  the  actual  wrong 
intended  to  be  prohibited.  Gawtbrop  v.  Fair- 
mont Coal  Co.,  68  W.  Va.  6D0,  70  S.  B.  656. 
It  does  not  apply  to  the  form  and  manner  of 
pleading.  The  defendant  offered  no  evidence 
but  submitted  its  case  upon  a  demurrer  to 
plalntiffa'  evidence ;  and  It  Is-  insisted  that 
Its  demurrer  was  improperly  overruled. 
But  we  do  not  think  so. 

[3]  The  court  properly  overruled  defend- 
ant's objection  to  the  Introduction  of  the  deed 
from  Thomas  Selvey  to  John  W.  Selv^, 
dated  Hay  14,  1890.  There  is  no  material 
rarlance  between  that  deed  and  the  avermoit 
in  the  declaration  tliat  plaintiflb  are  the  own- 
ers of  the  land.  That  avniDent  is  substan- 
tially proven  by  tlie  deed,  notwlQiatandlng  it 
purports  to  convey  only  coal  and  mining 
Fights.  Ooal  In  place  Is  land.  The  word 
"land"  inclndes  "taaemeDts  and  heredita- 
ments and  all  rights  thereto  and  interests 
therein,  except  diattel  interests."  Section 
17,  cL  10,  e.  IS,  Code.  Proof  tiiat  plaintiffs 
w«ra  owners  €t  coal  in  place  was  not  a  ma- 
terial rarlance  fran  tbe  averment  tliat  they 
were  the  owners  of  land  which  ctmtained  a 
Talnable  vein  of  coaL  The  statote  anthor- 
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Itlng  this  action  was  designed  to  protect  the 
owner  of  the  seam  of  coal  as  well  as  the  own- 
er of  t^  surface  ot  tbe  land  above  it  Gaw- 
throp  T.  Fairmont  Coal  Ca,  supra. 

14]  It  Is  contended  that  the  evidence  does 
not  prove  that  defendant  did  not  have  plain- 
tiffs' ctmsoit  In  writing.  John  W.  SOlvey 
testified  that  he  did  not  give  his  consent; 
this  xnrores  that  he^  at  least,  was  entitled  to 
recover;  and,  ereu  If  he  was  the  only  one 
entitled  to  recover  anything,  he  would  be  en* 
titled  to  the  full  penalty  of  the  statute. 
Therefore  ttte  qnestl(m  whetbor  or  not  some 
of  the  other  plalntUEs  gave  th^r  consent 
could  not  affect  the  rights  of  defendant  It 
was  immaterial  to  the  Grafton  Coal  Com- 
pany whether  It  pays  the  penalty  to  one  of 
plaintiffs  or  to  all  of  them  Jointly,  as  one 
payment  discharges  it  as  to  all. 

Defendant  claims  that  It  Is  not  proven  that 
It  was  the  owner  or  tenant  of  the  adjolnli^ 
land.  Plaintiffs  introduced  in  evidence  the 
coal  leas^  from  Adolphus  Armstrong  to  de- 
fendant for  the  coal  under  a  number  of  con- 
tiguous tracts  of  land,  one  of  which  is  de- 
scribed in  the  lease  as  "the  Thomas  Selvey 
parcel  of  32%  acres."  The  lease  refers  to 
the  deed  from  Selvey  to  Armstrong  by  date, 
deed  boob,  and  page  where  recorded.  That 
deed  Is  also  In  evidence.  It  conveyed  coal  and 
described  the  tract  of  land  containing  It  by 
metes  and  bounds,  and  also  as  containing  37 
acres  and  3  roods,  and  excepts  5  acres  of  coal 
which  Is  also  described  by  metes  and  bounds. 
Five  acres  deducted  leaves  the  exact  quan- 
tity conveyed  to  defendant  This  evidence, 
together  with  the  testimony  of  witnesses  who 
surveyed  the  lines  of  the  five  acres  and  also 
the  mine,  and  who  viewed  the  mine,  and  the 
testimony  of  other  witnesses  that  defendant 
was  then,  and  had  been,  operating  the  mine, 
established  the  facts  that  defendant  Is  t^e 
lessee;  that  its  coal  is  In  a  tract  contiguous 
to  the  plaintiffB';  and  that  defendant  had  re- 
moved the  coal  within  five  feet  of  the  divid- 
ing line  of  the  properties.  The  testimony  of 
the  coiinty  surveyor,  R.  A.  Morrow,  and  of 
George  Brackett,  the  mining  engineer,  who 
surveyed  the  lines  of  the  five  acres,  proves  the 
location  of  the  line  encroached  upon  with  suf- 
ficient definiteness. 

[I]  Defendant  Is  not  prejudiced  by  the  in- 
troduction In  evidence  of  the  excerpt  from 
the  deed  of  Thomas  Selvey  and  wife  to  Adol- 
phus Armstrong,  containing  the  metes  and 
bounds  of  the  five  acres  reserved  In  that  deed. 
It  was  tbe  data  npcm  which  ttie  surveyor  had 
made  his  survey  €t  those  lines.  The  deed 
itself  Is  in  evidence  and  tlie  metes  and 
bounds  of  the  five  acres  are  therein  given 
and  are  identical  with  those  given  In  tlie 
imper  objected  to. 

[I]  It  was  not  necessary  for  plaintiffs  to 
prove  injury.  The  Injnry  is  inferred  from 
the  doing  of  thei  wrongful  act  The  statute 
fixes  the  penaltji  and  the  question  of  dam- 
ages does  not  enter  Into  the  case.  However 
Digitized  by  VjOOv 
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mudi  plaintifllB  ml^t  bave  beim  actaaUy  In- 
jared,  ihey  could  not  bave  recovered  more, 
In  this  action,  than  $500,  the  amoxint  fixed 
by  Btatate.  ICaple  r.  Johii,  42  W.  Va.  30,  24 
S.  B.  608.  S2  L  B.  A.  800,  ST  Am.  St.  Beik 
SS8.  inaBmntdi  as  tibe  statute  protects  the 
owners  of  coal  In  place  aa  well  as  own^a  of 
the  snrface  lands.  It  Is  Immaterial  that  one 
of  plaintiffs  b  a  Joint  owner  only  of  the  coal, 
while  the  others  are  ^<Aat  owners  of  bo0i 
coal  and  surface.  AH,  nererthelesa,  have  the 
vifpit  to  join  in  this  action  to  recover  the  fo^ 
feitore. 
The  judgment  Is  affirmed. 

ROBINSON,  J.,  absent 


(7S  W.  Vb.  668) 

WOODS  et  aL  v.  TETBB. 
(Sopreme  Court  of  Appeala  <tf  West  Virginia. 
Sept  23,  1918.) 

(Syllabus  bv  the  Court.) 
L  PuEADiNQ  (S  1B6*)  —  Vkbimko  Dsniaz.  — 

SornciENCT. 

The  form  for  Verification  of  pleadisgB,  pre- 
scribed by  section  42,  c.  12S.  Code  1906,  is  in- 
Bufficient  as  an  affidavit  by  defendant  under 
section  46  of  the  same  chapter,  uqIcbb  when 
read  vith  the  pieadlns  tiins  verified,  a  denial 
of  liability  in  whole  or  in  part  snbstantially  ap- 
pears therefrom. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  K  300-811,  313,  814;  Dec.  Dig.  fi 
156.*] 

2.  Pleading  (}  150*)  — Vebifibd  Daniai.— 

SUFFICIENCT. 

A  case  wherein  the  plea  and  verLBcatlon 
are  held  iDsafficient. 

[E6.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  80»-311»  313,  314;  Dec.  Dig.  | 
155.*] 

(AddiUonal  Syllahut  by  Bditorial  Btaff,) 

3.  PLEADZHO    ({.  ^8*)— AUENDICBHT— AlTBB 

Term. 

Where  the  Terification  of  a  special  plea 
in  the  form  prescribed  by  Code  1906,  c.  125,  S 
42,  when  considered  together  with  the  plea, 
was  wholly  inadequate  to  constitute  the  affida- 
vit of  defease  prescribed  by  section  46,  the  court 
properly  refused,  after  an  adjournmeot  of  term, 
to  permit  it  to  be  amended  to  conform  to  the 
reqoirements  of  such  affidavit 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  SS  809,  810;  Dec.  Dig.  %  268.*] 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  J.  Hop  Woods  and  another 
against  Floyd  Teter.  Judgmoit  for  plain- 
tiffs, and  defendant  brings  error.  Affirmed. 

Wilcox  &  Musgrave,  of  Belington,  for  plain- 
tiff In  error.  J.  Hop  Woods  and  J.  Black- 
bum  Ware,  both  of  Phlllipl,  for  defendants 
in  error. 

LYNCH,  J.  By  the  action  of  debt.  Woods 
and  Ware  seek  recovery  from  defendant 
Teter  of  the  amount  due  on  a  note.  The 
terms  aud  provisions,  as  stated  therein,  are: 
"Twelve  montlis  after  date,  with  Interest,  I 
promise  to  pay  J.  Hop  Woods  and  J.  Black- 


bnm  Ware  the  warn  of  one  'tilionsaiid  dollan, 
as  KoA  tot  agreed  attorney's  tees  as  my  codd- 
sel  In  the  pending  cause  In  the  circuit  court 
of  Barbour  county  styled  Geo.  M.  Whites- 
carver  et  aL  V.  Floyd  Teter,  and  which  fee 
is  for  professional  services  of  said  attorneys 
to  be  rendered  in  said  cause  Id  said  court 
and  In  the  Snprone  Court  of  Appeals  of  the 
state  in  case  of  the  appeal  thereof  fbam. 
Witness  my  hand  and  seal  this  2d  day  of 
February.  1906.   Floyd  Teter  [Ij.  8.]." 

Process  issued  June  18th,  returnable  to 
July  roles,  1908,  more  than  one  year  aftK 
the  date  of  the  note.  Plaintiffs  then  filed 
their  declaration,  accompanied  by  the  afilda- 
vlt  provided  by  section  46,  e.  125.  Code  1906. 
The  clerk,  at  tba  same  tlm^  ottered  the 
comnMm  order.  At  August  rules  he  also 
confirmed  the  common  order.  The  iUteoA- 
ant,  for  the  first  time,  appeared  to  the  ac- 
tion at  September  rules,  what  he  tendered  i 
plea  of  nil  debet,  without  the  counter  affida- 
vit required  by  said  section.  But  at  the 
same  rules,  and  prior  to  the  first  day  of 
the  September  term,  he  tendered  and  the 
clerk  filed  a  special  plea  and  affidavit,  the 
substance  of  both  of  which  is  that  the  plain- 
tiffs ought  not  to  have  or  maintain  tbdr 
aforesaid  action,  because  he  says  that  the 
note  mentioned  In  the  declaration  ^'was  for 
professional  services  of  the  said  plaintiffs 
to  be  rendered"  In  the  chancery  cause  stated 
in  the  note,  pending  In  said  court  at  the  date 
of  the  note,  "and  for  no  other  or  furtber  or 
different  ctmslderatlon  or  purpose,  and  that 
the  said  plaintiffs  in  conslderatiou  thereof 
were  to  render  their  professional  services  la 
the  said  chancery  cause  in  the  drcuit  court 
of  Barbour  county  and  In  the  Supreme  Coart 
of  Appeals  of  this  state;  and  the  defendant 
avers  that  the  said  plaintiffs  have  failed  tn 
render  said  professional  services  In  the 
chancery  cause  above  mentioned  In  the  said 
circuit  court  of  Barbour  county,  and  that 
the  said  chancery  cause  is  still  pending  in 
the  circuit  court  of  said  county,  and  the 
same  is  wholly  undetermined  and  nndedd- 
ed;  and  so  this  defendant  says  that  the 
consideration  for  the  said  writing  obliga- 
tory mentioned  in  the  plaintiffs*  declaration 
in  this  action  sued  on, has  wholly  failed,  and 
the  defendant  Is  entitled  to  his  costs  herein. 
And  this  the  defendant  is  ready  to  verlff." 
"State  of  West  Virginia,  County  of  Ba^ 
hour,  to  wit:  Floyd  Teter,  being  by  me  first 
duly  sworn,  says  that  the  allegations  con- 
tained in  the  said  plea  are  true,  except  so 
far  as  they  are  therein  stated  to  be  upon  In- 
formation, and  that  so  far  as  they  an 
stated  to  be  upon  information  be  belieTcs 
them  to  be  true.  Taken,  signed,  and  sworn 
to  before  me  this  the  1st  day  of  September, 
1908.  F.  M.  Right,  N.  P."  At  the  first  term 
of  court  thereafter,  beti^  the  term  next  snC' 
ceedlng  the  date  of  the  writ,  the  trial  of 
the  action  was,  on  the  defendant's  motion 
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nnd  aflMavlt  tendovd  for  ttie  purpose,  con- 
tinned  for  Cfinse  ontll  the  following  tenn,  at 
vhlch  defendant  moved  for  leave  to  amend 
the  affidavit  verifying  his  special  plea.  The 
conrt  retosed  leave  to  amend,  and,  on  plaln- 
tUh'  motion,  entered  Judgment  against  the 
defendant  fbr  the  full  amount  of  the  note^ 
Interest,  and  costs.  The  errors  aaslgned  by 
tlie  defendant  are  fibe  refusal  to  grant  leave 
to  ameid  the  affidavit,  and  the  action  at  the 
court  in  entering  Judgment  against  him;  in 
neither  whlcih  respects  do  we  think  the 
court  erred. 

[1, 2]  The  affidavit  taidered  and  filed  with 
the  vedal  plea  did  not  suffldently  comply 
or  attempt  to  comply  with  the  requirements 
of  section  4d.  It  did  not  state  or  attempt 
to  state  that  "there  Is  not,  as  he  (affiant) 
verily  believes,  any  sum  due  from  him  to 
the  plaintUTs  upon  the  demand  or  demands 
stated  In  the  plaintiffs*  declaration,"  or  "a 
snm  certain  lees  than  that  stated  In  the  affi- 
davit of  the  plaintiffs,  which,  as  he  verily 
believes,  is  all  that  Is  due  from  him  to  the 
plaintiffs"  upon  such  demand  or  demands. 
The  final  determination  of  the  suit,  the 
services  In  which  constitute  the  considera- 
tion for  the  obligation,  Is  not  made  a  condi- 
tion precedent  to  the  payment  of  the  amount 
due  plaintiffs.  The  payment  thereof  Is  not 
upon  any  condition.  The  note  Is  an  absolute 
promise  to  pay  after  the  expiration  of  one 
year.  At  maturity  plaintiffs  were  entitled 
to  payment.  If  not  then  paid,  they  could 
sne  and  recover,  notwithstanding  the  penden- 
cy of  the  Whitescarver  suit,  unless  by  prop- 
er plea  the  defendant  asserted  and  estab* 
llshed  a  good  and  sufflelent  defense  to  the 
action.  The  special  plea  states  the  facts  ap- 
pearing in  the  note,  and  that  the  snlt  Is 
still  pending.  It  does  not  assign  any  cause 
for  delay  in  the  Whitescarver  suit,  or  charge 
sDch  delay  to  the  failure  of  the  plaintiffs 
faithfully  to  serve  defendant,  or  even  sug- 
gest that  nothing  is  due  from  him  to  tbem 
on  the  note,  except  by  the  general  averment 
that  they  "have  failed  to  render  said  pro- 
fessional services,"  that  the  suit  Is  pending 
and  wholly  undertermlned,  and  that  there- 
fore the  consideration  for  the  note  has 
wholly  failed.  Defendant's  affidavit  that 
these  general  averments  are  true  is  not  a 
substantial  statement  that  "there  Is  not,  as 
be  verily  believes,  any  sum  due  from  him  to 
the  plaintiffs"  upon  the  note.  In  fact.  It 
does  not  Indicate  any  purpose  or  Intention 
on  his  part  to  make  any  statem^t  of  that 
character.  The  nearest  approach  thereto  is 
the  general  conclusion  of  the  plea,  based  on 
the  facts  stated  therein,  that  the  considera- 
tion for  the  note  "has  wholly  failed,  and 
said  defendant  Is  mtltled  to  bis  costs  here- 
in." So  that  tlie  special  plea  and  affidavit, 
wl^  read  together,  as  properly  they  may 
be,  do  not  substantially  deny  the  liability 
of  the  defendant,  and  therefore  In  that  re- 


spect tell  to  comply  wlOi  section  46.  Tiu^ 
do  not  tall  within  the  rule  announced  In 
Walls  V.  Zufall,  SI  W.  Va.  160,  66  S.  B. 
179,  and  Ceranto  t.  Trlmboll,  63  W.  Va. 
340,  80  S.  S.  1S&  In  fact,  it  may  with  pro- 
priety be  inferred  that  neither  the  drafts- 
man of  the  plea  and  affidavit,  nor  the  de- 
fendant hims^.  had  In  mind,  at  the  date 
thereof,  any  purpose  other  than  the  making 
of  the  affidavit  deemed  necessary  to  the  ver- 
ification of  the  special  plea  under  seetton  S, 
a  126,  Code  1906. 

[3]  The  affidavit  being  clearly  unavailing 
nnd»  section  46,  c.  125,  It  was  not  amend- 
able after  the  adjournment  of  the  first  term. 
The  circuit  court,  therefore,  did  not  err  tA- 
ther  in  refusing  leave  to  amend  or  In  eates^ 
lag  Judgment  for  plaintiffs. 

Judgment  affirmed. 


(72  Vr.  Va.  686) 

WILBT  et  aL  T.  BAIJi  at  aL 

(Supreme  Court  of  Appeals  of  West  Tiritfnla. 
Sept  23,  1913.) 

fSyUalua  ly  the  Court.) 

1.  Wills  (ft  781*)— Rights  of  Deviskb. 

A  devisee  cannot  take  under  one  provision 
of  a  will  and  deny  the  validity  of  another  pro- 
vision thereof. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  2013-2017;  Dec  Dig.  {  781.*] 

2.  Easements  (}  44*)— Consteuction— £z- 
TXNT  07  Right. 

The  mere  reservation  of  a  right  of  way, 
by  a  testator,  over  land  given  one  devisee,  for 
ingress  to  and  egress  from  land  given  another, 
confers  no  right  to  the  exclusive  use  of  the 
soil  over  which  the  way  may  be  located,  but 
creates  only  an  easement,  and  the  way  cannot 
be  enclosed  by  fences  against  the  wishes  of  the 
servient  tenant 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  SS  98-100;  Dec.  Dig.  S  44. «3 

3.  Fekces  (S  1*)— Dutt  to  Fkncb— Easeueht. 

No  obligation  rests  upon  the  land  owner 
to  fence  the  way  in  which  anotiier  has  simply 
an  easement 

[Ed.  Note.— For  other  cases,  see  Fences, 
Cent  Dig.  S  1;  Dee.  Dig.  S  !•*] 

4.  EASBUEnrs  ^  44*)— Extent  ot  Right. 

The  servient  tenement  cannot  be  burdened 
with  the  occupancy  of  a  greater  width  than  is 
reasonably  necessary  (or  the  uses  for  wtiich  a 
right  of  way  thereover  is  reserved  as  an  eaae- 
ment,  where  no  width  is  defined  In  the  reserva- 
tion. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  §§  98-100;  Dec  Dig.  |  44.*] 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  Millie  O.  Wiley  and  others 
against  J.  Robert  Ball  and  others.  From 
Judgment  for  defendants,  plaintiffs  appeal. 
Modified  and  affirmed. 

Rankin  Wiley,  of  Point  Pleasant,  fbr  aih 
pellants.  Elmer  L.  Stone,  of  Bipley,  and 
John  E.  Seller,  of  Point  Pleasant  for  ap- 
pellees. 


•Pgr  other  easw  see  same  toplo  and  seeUm  NUMBBR  In  Dee.  Ols.  A  Am.  Dig.  Ker-No. 
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BOblNSON.  3.  Plaintiff  by  this  suit 
sought  a  partition  of  land  In  conformity 
with  the  proTislons  of  the  will  of  her  father, 
derlslng  the  land  to  her  and  the  children 
of  her  brother.  By  that  will  plaintiff  was 
given  the  "front  part"  of  the  land  and  the 
other  devisee,  defendants  herein,  were  given 
the  "back  or  east  part"  The  will  definitely 
stated  just  where  the  division  line  should  be 
run.  It  also  provided  that  "a  right  of  way 
Is  reserved  through  the  front  tract  to  the 
public  road."  Plainly  from  the  terms  of  the 
instrument  this  reservation  of  a  right  of 
way  was  for  the  use  of  the  back  part  of 
the  land.  It  was  clearly  devised  in  connec- 
tion with  the  devise  of  that  portion.  Plain- 
tiff not  only  prayed  for  a  partition  under 
the  will  bat  also  for  a  marking  out  and  es- 
tablishing of  the  right  of  way.  By  a  decree 
In  the  cause  the  lands  were  partitioned,  and 
plaintiff  In  her  petition  for  an  appeal  and 
in  her  brief  expresses  entire  satisfaction  with 
the  division  which  has  been  made.  A  subse- 
quent decree  established  a  way  fifteen  feet 
wide  through  the  front  part  which  was  given 
plaintiff,  and  Imposed  conditions  on  her  In 
regard  thereto.  It  is  of  this  decree  alone 
that  she  complains.  By  the  decree  plalnUff 
Is  required  to  build  and  maintain  a  fence 
along  one  side  of  the  way,  and  defendants 
are  required  to  build  and  maintain  the  way 
and  a  fence  along  the  other  side.  Further, 
the  decree  allows  plaintiff,  at  her  own  ex- 
pense, to  build  and  maintain  gates  or  bars  at 
such  points  in  the  fences  as  she  may  desire. 

[1]  The  testator  in  fact  only  owned  an  un- 
divided one-half  interest  In  the  land  though 
he  dealt  with  It  In  making  the  devise  as  If 
be  owned  -'the  whole.  He  had  only  the 
curtesy  in  the  other  undivided  one-half  in- 
terest through  r^bt  of  his  deceased  wife. 
So  plalntlfl  suloniti  that  be  had  no  power 
to  make  the  devise  of  a  reservation  of  right 
of  way  ttiToagta  land  not  wholly  owned  by 
him.  PlalnUff  urges  this  as  a  ground  against 
the  validity  of  the  devise  tor  the  rl^t  of 
way.  She  proposes  to  hold  the  front  part  of 
the  land  under  the  will,  but  to  deny  the 
will  as  to  the  reservation  of  way.  This  she 
can  not  do.  The  rule  is  well  known.  "One 
entitled  to  any  benefit  under  a  win  or  other 
Instruttient  must,  if  he  claims  that  benefit, 
abandon  every  right  and  interest  the  asser- 
tion of  wblcb  would  defeat  even  partially 
any  of  the  inrovtalons  of  that  instrument" 
Tolley  T.  Poteet,  02  W.  Va.  281,  57  S.  E. 
81L  Plaintiff  claims  and  has  accepted  the 
front  part  of  the  land  under  the  will.  She 
can  not  therefore  deny  tiie  raUdlty  of  the 
will  as  to  the  reservation  of  a  way  over 
that  part  of  the  land. 

[2]  But  we  find  error  in  the  decree.  While 
under  all  the  facta  and  drcumstances  pre- 
sented by  the  eause  it  seems  to  be  a  proper 
one  tor  Judicial  determination  of  the  loca- 
tion of  the  way,  yet  the  decree  goes  farther 


than  simply  to  fix  the  location.  It  puts  npoa 
the  servient  tenement  more  than  the  grant- 
ing of  a  mere  right  of  way  over  it  will 
Justify  and  legally  allow.  It  splits  the  ser- 
vient tenant's  land  by  a  fencing  of  the  way 
which  the  will  does  not  call  for.  The  res- 
ervation in  the  will  does  not  give  right  to 
an  exclusive  use  of  the  soil  over  which  the 
way  may  be  located,  so  that  the  same  may 
be  enclosed  by  fences.  It  gives  only  an  ease- 
ment, leaving  tiUe  to  the  soil  in  the  servient 
tenant,  together  with  dominion  over  the  soil 
covered  by  the  way  except  so  far  aa  the 
necessary  and  reasonable  use  of  the  way 
takes  from  him  that  dominion.  By  no 
means  does  the  reservation  in  the  will  mean 
that  the  land  devised  plaintiff  Is  to  be  divid- 
ed by  fences  without  her  consent,  the  use  of 
the  land  thus  encumbered,  and  its  .value  thus 
perchance  lessened.  A  fencing  of  the  way  is 
not  necessary  to  a  reasonable  use  of  the 
easement,  and  nothing  but  a  reasonable  use 
was  ever  granted.  "The  owner  of  the  right 
of  way  is  not  enUtied  to  fence  in  the  way 
against  the  wishes  of  the  owner  of  the  aolL" 
Jones  on  Easements,  sec.  410. 

[S]  Then,  the  decree  puts  upon  plaintiff, 
the  servient  tenant,  the  obligation  to  build 
and  maintain  a  fence  on  one  side  of  the  way. 
The  mere  reservation  of  the  way  puts  no 
such  burden  on  her  and  the  decree  can  not 
rightly  do  so.  "No  obligation  rests  upon  the 
land  owner  to  fence,  the  way  In  which  an- 
other has  an  easement"  Jones  on  Base- 
ments, sec.  409. 

[4]  Nor  can  the  decree  be  sustained  where- 
in It  fixes  the  width  of  the  way  at  fifteen 
feet  That  particular  width,  for  all  that 
appears  In  the  record,  may  be  more  than  is 
necessary  for  the  reasonable  use  of  a  ri^t 
of  way  for  ingress  to  and  egress  from  de- 
fendant's land.  No  width  is  defined  in  the 
reservation. 

We  find  no  reason  to  disturb  the  finding 
and  decree  as  to  the  location  of  the  way. 
The  decree  will  be  modified  by  striklne 
from  It  all  provisions  as  to  fendni;  and 
width,  and  by  providing  simply  for  such  use 
of  a  way  on  the  location  fixed  as  is  reason- 
ably necessary  for  the  ordinary  purposes  of 
defendants  in  going  to  and  from  the  land 
devised  them.  And  as  ao  modified  the  decree 
will  be  aflbmed. 

CnT7.Ta.C8n 

PARKER  V.  cm  or  FAIRMONT. 

(Supreme  Court  of  Appeals  of  West  Tirguda. 
Sept  23, 191S.) 

fByUabiu  hy  the  CourtJ 

1.  MUNZCIPAI.  COBFOBATIONS  (|  623*) — ^POW- 
BBS— AUATBMSNT  OF  NuiSANCX. 

Under  the  provision  of  the  charter  of  the 
dtr  of  Fairmont,  same  as  Code  1906,  ch.  47, 
sec  28,  that  "the  council  shall  have  power  to 
abate  or  cause  to  be  abated  anything  wblcb, 
1q  the  opinion  of  a  majority  of  the  whole  coan- 
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dl,  shall  be  a  nuisaace,"  the  coondl  maj  abate 
only  that  as  a  ouisauce  which  is  recognized  ai 
■ach  per  se,  or  branded  aa  meh  by  lawful  stat- 
ute or  ordnance. 

[Ed.  Note.— For  other  eases,  see  Himici[»l 
Corporationa,  Cent  Dig.  ||  1871-1874,  1883, 
1384:  Dec  Dig.  S  623.*1 
2.  Municipal  Cobpobations  (|  828*)— Poweb 

—abatement  of  nuibanob. 

The  production  and  emiaeion  'of  smoke 
from  the  plant  of  a  lawfol  buaineaB  cannot  be 
abated  by  tbe  dty  of  FairmODt  under  ita  mere 
charter  powers  to  abate  nniaancea  and  to  pre- 
vent injury  and  anooyaBce,  in  the  absence  of  a 
reasonable  ordinance,  aivUcable  alike  to  aU  of 
a  clasa,  msMBg  snch  prodnetion  and  amisnon 
uDlawfaL 

■  [Ed.  Note.— For  other  caaes,  see  Municipal 
Corpotationa.  Gent  Dig.  H  1871-1S74,  1S8S, 
1384;  Dec  Dig.  |  623.*] 

8.  iKJTTNOnOH  (I  77*)  — GaODHDB— MlTNlOI- 
PAL  GOBPOBATZOHS  —  ABATEUEirr  OV  NUI* 
a&NOB. 

Equity  will  restrain  a  municipal  corpora- 
tion from  procee^g  under  illegal  and  lUTalid 
order  or  resolntion  to  remove  an  alleged  nol- 
sue^  where  i^nta  rf^ts  are  unlawfully  eu- 
croacnad  upon  and  irreparable  Injury  will  ansae. 

[Bd.  Nota.— For  Other  cases,  sea  bjunetion, 
C»t.Dig.  H146,147;  Dec  Dig.  |  77>] 

Appeal  trom  Ulrcalt  Court,  Mailoa  Ooimty. 

AcUfm  by  Blchazd  F.  Pxtker  asainst  the 
catty  of  Fairmont  From  Judgment  for  de- 
fendant, plalntlfC  appeals.  Reyersed- 

Harry  Shaw  and  French  HcGray,  botih  of 
Fairmont,  and  Chas.  E.  Hogg,  of  Morgan- 
town,  for  appeUant.  Walter  B,  Haggerty 
and  TuBca  Morris,  both  of  Fairmont,  for  aj^ 
pellee. 

ROBINSON,  J.  Parker  was  sommoned  be- 
fore tbe  municipal  council  of  the  dty  of 
Fairmont  to  abow  cause  why  bis  dye  works, 
located  In  a  residence  section  of  tbat  city, 
should  not  be  declared  a  nuisance  by  rea- 
son of  the  coal  smoke  and  soot  produced  and 
emitted  therefrom.  Upon  a  hearing  of  tbe 
matter  the  dye  works  was  declared  to  be 
such  a.  nuisance  and  the  mayor  was  ordered 
to  proceed  to  abate  tbe  same.  Thereupon 
Parker  by  this  suit  sought  to  enjoin  the  dty 
authorltlee  from  proceeding  further  toward 
interfering  with  his  business,  on  the  ground 
that  the  proiwsed  interference  was  without 
warrant  of  law  and  would  irreparably  dam- 
age him.  He  obtained  a  preliminary  In- 
Janction,  but  upon  a  hearing  the  same  was 
dissolved  and  bis  bill  dismissed.  From  tbe 
decree  In  tbe  premises  be  has  appealed. 

[1,2]  The  dty  authorities  claim  power  to 
make  the  order  which  they  did  under  pro- 
visions of  the  dty  charter  and  an  ordinance 
of  the  dty,  which  are  as  follows:  "Tbe 
coundl  shall  ba^  power  witbln  the  said 
dty  •  *  *  to  prevent  injury  or  annoy- 
ance to  tbe  public  or  indlvlduala  from  any- 
thing  dangerous,  oCTenslve  or  nnwholesome; 
*  *  *  to  abate  or  cause  to  be  abated  any- 
thing which,  in  the  opinion  of  a  majority  of 
the  .whole  council,  shall  be  a  nnlsancei." 
Acta  VSa»,  Cb.  11.  "Whenever  any  oaMwnae, 


privy,  bog~pen,  stable  or  other  building  with- 
in said  dty  shall  be  a  majority  of  tbe 
whole  conndl  declared  a  noisanoe  or  in- 
jurtoua  to  the  -health  or  coihfort  of  any  per- 
son or  persons,  tbe  owner,  agent,  or  lessee 
of  the  property  shall  be  notified  by  tbe  mayor 
to  abate  tbe  nuisance  by  removal  or  keeping 
in  proper  order  such  bnllding  and  in  case 
of  refusal  or  neglect  to  comply  with  such 
notice,  the  mayor  ahail  direct  the  proper 
officer  of  the  dty  to  have  tbe  same  put  in 
order  or  removed  and  report  his  proceeding 
and  costs  incurred  by  him  to  the  mayor," 
etc;  Monidpal  Code  of  the  City  of  Fair- 
mont, dl.  27,  aea  86. 

PlalntUTa  biudnesa— his  use  of  tbe  prem- 
ises— ^is  not  per  se  a  nuisance.  It  la  a  law- 
ful one.  The  provisions  which  we  have 
quoted  do  not  brand  it  aa  onlawfoL  Those 
provisions  do  not  forbid  unoke  and  soot  from 
being  produced  and  emitted.  It  wonld  seem 
that  under  the  charter  power  "to  prevent  In- 
jury or  annoyance  to  the  public  or  Individ 
uals  from  anything  dangerous,  offensive  or 
unwholesome"  the  dty  anthorltiea  cbnld 
make  a  just  and  reasonable  regulation  as  to 
the  production  and  emission  of  smoke  and 
soot,  applicable  to  all  alike  of  tbe  same  class 
and  not  merely  directed  toward  tbe  prop- 
erty and'  business  of  one  person.  But  we 
find  no  power  in  the  dty  to  strike  directly 
at  plaintltr  alone.  Plainly  tbe  ordinance 
quoted  as  relied  upon  does  not  apply  to  tbe 
production  and  emission  of  smoke  and  soot 
It  is  an  ordinance  most  apparently  directed 
wholly  against  buildings  of  a  very  distinct 
class.  Nor  can  tbe  granted  power  "to  abate 
or  cause  to  be  abated  anything  which,  in  tbe 
opinion  of  a  majority  of  the  whole  conndl 
shall  be  a  nuisance,"  be  properly  viewed  as 
authorizing  the  conndl  to  single  out  and 
condemn  as  to  any  sole  Individual  that  which 
is  ordinarily  lawfuL  Tbat  provision  can  not 
rightly  be  construed  to  mean -that  tbe  coun- 
cil may  determine  that  to  be  a  nuisance 
which  la  not  such  by  the  common  law,  by 
statute,  or  by  ordinance^  It  gives  power 
to  abate  nuisances,  not  to  determine  what 
shall  be  considered  nuisances.  It  plainly  re- 
lates to  nuisances  per  se,  those  primarily 
branded  as  such  by  the  law.  Dillon  on  Mu- 
nldpal  Corporationa  (6th  Ed.)  sees.  690,  694 ; 
St  Paul  v.  Gilflllan,  86  Minn.  298,  31  N.  W. 
49.  Tbe  diarter  provision  grants  a  police 
power  of  abatement ;  not  an  arbitrary  power 
of  determining  that  something  is  a  nuisance 
which  by  no  law  is  known  to  be  such.  It  is 
not  reasonable  to  presume  that  tbe  Legisla- 
ture meant  to  grant  such  arbitrary  power 
to  the  munidpal  authorities.  True,  the  opin- 
ion of  tbe  majority  of  tbe  whole  council  is 
called  for  by  the  provision.  But  tliat  opin- 
ion is  to  be  applied  In  discerning  that  tbe 
thing  complained  of  comes  within  the  cate- 
goiy  of  nuisances  pronounced  to  be  such  by 
law.  Clearly  tbe  power  granted  is  to  abate 
what  the  law  holds  to  be  a  nuisance,  not  to 
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enact  that  any  particular  thlDg  Is  a  nulBance. 
In  this  view  we  are  conflrmed  by  tbe  force- 
tol  writing  at  Judge  Dent  in  Town  of  Davla 
T.  Davis.  40  W.  Va.  474.  21  S.  E.  90a 

Sncb  a  power  as  is  claimed  by  the  dty 
herein  cfm  not  be  upheld.  The  manicipal 
authoritiea  of  Fairmont  may,  by  the  power 
in  tiie  city  charter,  abate  per  se  nuisancea ; 
or  under  other  powers  granted  by  the  diarter 
it  may  pass  reasonaUe  ordinances  inreventing 
Injury  or  annoyance  to  the  citizens.  All  that 
is  quite  different  from  arbitrarily  sii^llng 
oat  a  lawtal  business  of  one  Indlvldnal  and 
making  a  law  applicable  to  him  alone^  which 
is  the  substance  of  the  city's  action  as  to  the 
plalntUE  herein.  The  oonndl  must  proceed 
vaSet  estaldlshed  law,  not  under  arbitraxy 
rule  It  must  ordain  and  publish  law  which 
relates  to  all  alike  that  are  similarly  situat- 
ed, and  thai  mforce  tlie  same.  It  can  not 
make  the  law  and  enforce  it  at  the  same 
time  in  Indlvldnal  cases.  Such  a  power,  it 
Is  said  generally,  can  not  be  tolerated.  Lake 

City  of  Aberdeen,  67  UlsS.  28a  It  may  be 
that  the  smoke  and  soot  from  pUUntHTs  dye 
works  should  be  abated;  but  the  dty  of 
Fairmont  has  not  power  to  proceed  simply 
against  that  smoke  and  soot  It  must  pro- 
ceed uniformly  as  to  tiiat  and  all  other  sim- 
ilarly produced  and  emitted  smoke  and  soot 
Becognltlon  and  adherence  to  this  rule  Is 
worth  more  Indeed  than  any  good  that  might 
come  to  the  ddzena  complaining  of  plaln- 
UfTs  dye  works  In  this  particular  casa  Only 
the  eren  administration  of  the  law  produces 
ultimate  public  good.  It  is  dangerous  ever 
to  Ignore  the  principle,  or  to  open  the  door 
for  its  disregard.  Mr.  Justice  Miller,  in 
Tates  T.  Milwaukee.  10  WalL  497,  Id  U  Ed. 
964,  said:  "It  is  a  doctrine  not  to  be  tol- 
erated in  this  oountry,  that  a  municipal  cor- 
poration, without  any  general  laws  cdther 
of  the  dty  or  of  the  State,  wltliln  which  a 
given  structure,  can  be  shown  to  be  a  nui- 
sance can,  by  its  mere  declaration  that  it  is 
one,  subject  It  to  removal  by  any  person 
supposed  to  be  aggrieved,  or  even  by  the 
dty  Itself.  This  wonld  place  ev^  bouse, 
every  business,  and  all  the  property  of  the 
dty,  at  the  uncontrolled  will  of  the  tempo- 
rary ■  local  authorities."  It  seons  unneces- 
sary to  dte  authorities  for  this  principle. 
Reason  impresses  it  Tbe  books  abound  in 
its  Justlflcatlon. 

We  are  firmly  of  Uie  opinion  that,  though 
tbe  dty  of  Fairmont  bad  the  power  to  enact 
laws  regulating  tbe  production  and  emission 
of  smoke  and  soot  at  the  time  of  the  proce- 
dure against  plaintUTs  business  neither  the 
dty  charter  nor  any  ordinance  passed  in 
pursuanoe  thereof  warranted  the  order  to 
abate  that  business  as  a  nuisance. 

[8]  What  was  plaintiff's  remedy  to  prevent 
the  city's  nnwarranted  interference  with  his 
lawful  business,  or  use  of  the  premises? 
Clearly,  that  wbidi  he  chose,  injunction.' 
That  the  threatened  invasion  of  plaintiff's 


private  rights  under  Qte  illegal  and  invalid 
resolutton  of  tbe  coundl,  If  allowed  to  be 
carried  out  would  affect  the  very  substance 
of  plaintiff's  estate  and  produoe  Irreparable 
damage  is  boldly  apparent  from  the  nature 
and  circumstances  of  the  case.  That  plain- 
tiff has  no  adequate  remedy  at  law  is  eqoal- 
ly  clear.  The  case  com^  plainly  wltMn  tiie 
rule  allowing  equity  cognizance.  "Injnnctioo 
will  lie  to  restrain  proceedlngB  of  a  munici- 
pal corporation  to  remove  an  alleged  nul- 
sance  where  private  rights  are  encroadied 
upcoi  and  Irreparable  injury  will  ensue." 
Smith  on  Mnnldpal  Corporations^  see.  1629: 
HU^  on  Injunctions,  sec.  1243;  118  Am.  St, 
Rep.  876;  Bristol  Door  &  Lumber  Ck>.  t.  aty 
of  Bristol,  97Va.  804,38S.E.68S,75AiB. 
St  Rep.  783. 

As  to  the  public,  represented  by  the  mu- 
nldpal  authorities,  plaintiffs  use  of  his  prem- 
ises Is  not  shown  to  be  a  nuisance  We  re- 
p»t  that  use  Is  ordinarily  lawful,  and  in 
behalf  of  the  public  it  has  not  beoi  branded 
as  unlawful  by  an  enactment  within  the  pow- 
er of  the  dty.  This  being  true,  the  dty  Iq* 
its  answw  in  the  cause  can  not  justify  Its 
act  against  plaintiff.  It  can  not  say  merely 
by  Its  answer  Out  the  use  Is  in  fact  a  noi- 
sancew  It  must  first  say  that  by  general  and 
uniform  ordinance.  Of  course,  plaintiff's  use 
may  be  a  private  nuisance  of  which  some  In- 
dividual may  complain  In  equify  regardless 
of  Atj  ordinance.  But  we  hare  only  tbe 
questi<ni  of  tbe  rlgbt  of  the  dty  to  compUdn. 

The  decree  is  erroneous.  It  will  be  re- 
versed. The  court  should  not  have  dissolved 
the  injunction  but  perpetuated  It  That 
which  the  drcuit  court  should  have  done 
will  now  be  done  bersb. 


tn  W.  Vm.  fiU) 

POMBROT  NAT.  BANK  v.  HDNTINOTON 

NAT.  BANK.t 

(Supreme  Conrt  of  Appeals  of  West  Vltglnia. 

May  20,  1913.) 

(Syllabva  by  tlte  Ofmrt.) 

1.  Biixs  AND  Noics  (I  151*)— Cebtificatb  or 
Dbpospt— NEOonABn-mr— "Negotiabls." 

A  certificate  of  deposit  issaed  by  a  bank 
for  a  certain  sum  of  money,  not  subject  to  check 
and  payable  to  tbe  order  of  tbe  depositor  in 
enrrent  funds,  on  the  return  of  the  certificate 
properly  Indorsed,  Is  negotiable  within  the  mean- 
ing  of  section  7  of  chapter  90  of  Code  1906. 

lEd.  Note.— For  other  caaes,  see  Bills  and 
Notes,  Cent.  Dig.  S8  380-^7;  Dec.  Dig.  i 
151.* 

For  other  definitione,  see  Words  and  Phrases. 
voL  6,  pp.  4766,  4767.] 

2.  Judgment  (g  720*)— Co i^ldsiveness— Es- 
toppel—Diffebknt  Causes  of  Actiom. 

If  tbe  cause  of  action  in  a  second  suit  dif- 
fers from  that  of  a  former  one  in  which  th«  par- 
ties participated,  though  growintc  out  of  tbe 
same  transaction  or  relating  to  the  same  prop- 
erty or  fund,  the  record  in  such  former  suit 
does  not  estop  the  parties  as  to  everything  tbat 
could  have  t>een  litigated  therein  but  only  as 
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to  sdcfa  Biatten  as  affirmatlTely  appear  to  have 

b^n  decided  in  it. 

[Kd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1251 :  Deo.  Dig.  {  720.*] 

3.  JtiDOHENT  (8  720*)— Bes  Judicata— IsBxns 

— DETEBHINATIOI7. 

The  record  of  a  chancery  cause  In  which  a 
copartner  charged  a  bank  with  a  fund  deposited 
wiUi  it  as  money  belonging  to  the  firm  and 
Buccessfnily  resisted  the  bank's  defense  of  au- 
thorized payment  of  the  funds  to  a  member  of 
the  firm,  by  the  issuance  to  him,  in  exdiange 
(or  the  firm's  check  drawn  by  him,  of  a  certifi- 
cate of  deposit  payaUe  to  his  order,  showing  no 
actual  adjudication  against  the  indorsee  of  the 
certificate,  who  was  made  a  party  to  the  caase, 
does  not  soatain  a  plea  of  former  adjudication 
in  an  action  of  debt  brought  against  the  bank 
on  the  certificate  of  deposit  by  t^e  Indorsee 
thereof. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  1251;  Dec.  Dig.  «  720.*] 

Emff  to  aicnlt  Court,  Gab^  County. 

Action  by  the  Pomero7  National  Bank 
against  the  Huntington  National  Bank. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Berersed  and  rendered. 

J.  P.  Bradbury,  of  Pomeroy,  Ohio,  and 
Qiarles  E.  Hogg,  of  Morgantown,  for  plaln- 
tllf  in  error.  Enalow,  Fltzpairlck,  Alderson 
A  Baker,  of  Huntington,  for  defendant  in  er- 
ror. 

POFFENBABOER,  P.  The  enbject-matter 
of  this  action  Is  somewhat  related  to  that 
of  tbe  equity  suit  of  Grebe  v.  Roup,  in  which 
there  were  two  appeals  to  this  court,  one  of 
which  was  disposed  of  In  44  W.  Va.  197,  28 
S.  E.  699,  and  the  other  in  46  W.  Va.  488, 
33  S.  E.  261.  In  February,  1898,  before  the 
suit  of  Grobe  v.  Roup  and  others  ended  and 
before  the  date  of  the  decision  on  the  last 
appeal  therein,  the  Pomeroy  National  Bank 
instituted  this  action  of  debt  In  the  circuit 
court  of  Cabell  county  for  the, recovery  of 
the  amount  of  the  certificate  of  deposit, 
Issued  by  the  Huntington  National  Bank  to 
C.  W.  Roup,  and  Indorsed  by  him  to  the 
Pomeroy  National  Bank,  as  shown  by  the 
two  optnloDs  in  the  suit  Just  mentioned. 
Having  flied  its  declaration  in  said  action, 
the  plaintiff  amited  final  disposition  of  the 
<diancery  cause,  and  judgment  was  not  ren- 
dered untn  the  18th  day  of  AprU.  19ia  Two 
.defenses  were  Interposed,  nonn^tlablUty  of 
the  certificate  of  deposit  and  fbnner  adju- 
dication, l^iere  was  a  judgment  tor  the  de- 
fendant upon  a  finding  by  the  court,  trial 
by  Jury  having  been  waived,  but  the  order 
doeB  not  Iqdlcate  upon  what  ground  the  court 
based  Its  conclusion. 

[1]  The  certificate  of  deposit  Is  In  the 
words  and  figures  following:  "$1,800.  The 
Huntington  National  Bank,  Huntington,  WiMt 
Virginia.  Bfay  14,  1806.  C.  W.  Roup  has  de- 
posited In  thU  bank  eighteen  hundred  dol< 
lars,  payable  to  the  order  of  himself  in  cur- 
rent funds  on  the  return  of  this  certificate 


was  countersigned  by  "a  H.  Gohen,  Tellar.** 
and  bore  the  following  notice:  "Certificate 
of  deposit,  not  subject  to  check.  No.  14007.** 
To  be  n^tiable,  this  paper  must  be  within 
the  terms  of  the  statute  in  force  at  the  date 
of  its  issue  (section  7  of  chapter  99  of  the 
Code),  making  promissory  notes,  checks  for 
money,  and  blUs  of  exchange  negotiable.  And 
tbe  paper  must  be  payable  at  a  particular 
bank  or  at  a  particular  office  thereof  for 
discount  or  deposit  or  at  the  place  of  busi- 
ness of  a  savings  instltntion  or  savings 
bank.  That  the  paper  in  question  is  neither 
a  check  nor  bill  of  exchange  Is  admitted,  but, 
by  the  great  weight  of  authority.  It  la  held 
to  be  in  legal  effect  a  promissory  note,  not- 
withstanding the  lack  of  a  promise  In  ex- 
press words.  It  acknowledges  Indebtedness 
in  a  certain  amount  and  declares  it  to  be 
payable  to  a  certain  person  or  his  order,  and 
this  necessarily  implies  a  promise.  The 
promise  so  made  is  to  pay  at  the  issuing 
bank,  because  the  amount  Is  payable  on  the 
return  of  the  certificate  properly  Indorsed. 
Tbe  place  of  payment  is  Jt^t  as  certain  as 
the  place  of  return,  and  as  to  that  the  paper 
is  absolutely  certain.  Nor  Is  the  promise  a 
conditional  one,  for  it  requires  nothing  be- 
yond the  return  of  the  paper,  corresponding 
with  presentation  for  payment  of  a  formal 
promissory  note.  Having  these  requisites 
of  negotiability,  the  instrument  is  not  ren- 
dered nonn^otlable  by  the  spedflcation  of 
current  funds  as  the  medium  of  payment 
A  promise  to  pay  In  such  funds  is  construed 
to  be  one  to  be  paid  In  lawful  money,  con- 
vertible into  specie  or  circulating  at  par  with 
It,  in  the  absence  of  proof  of  use  of  tbe  terms 
in  some  other  sense.  Outside  of  Alabama 
and  Pennsylvania,  the  courts  almost  uniform- 
ly sustain  these  conclusions.  An  Intimation 
of  a  different  view  was  expressed  In  Hotcb- 
kiss  V.  Mosber.  48  N.  Y.  478,  but  that  case 
was  distinguished  in  Pardee  v.  Fish,  60  N.  T. 
265,  19  Am.  Rep.  176,  expressly  declaring  a 
certificate  of  deposit  payable  In  current  bank 
notes  to  be  negotiable.  Some  of  the  earlier 
cases  in  Wisconsin  refused  to  recognize  the 
negotiability  of  such  certificates,  but  they 
were  disapproved  and  overruled  in  Elauber 
V.  Biggerstaff,  47  Wis.  551,  3  N.  W.  357,  82 
Am.  Rep.  773.  The  following  additional  au- 
thorities sustain  the  conclusions  here  an- 
nounced, but  they  are  not  all  cited  as  sup* 
pOTting  any  one  of  the  several  propoaltlona 
stated  nor  as  each  sustaining  all  of  them; 
some  of  them  declarli^  certificates  of  de- 
posit  negotiable,  while  others  a  promise  to 
pay  In  current  funds,  whether  In  a  note  or  a 
certificate  of  deposit,  to  be  a  promise  to  pay 
in  lawful  money:  Miller  v.  Austen,  18  How. 
(U.  S.)  218,  14  L.  Bd.  110;  Welton  v.  Adams 
&  Co.,  4  CaL  87.  60  Am.  Dec.  679;  Poorman 
V.  Hills,  36  CaL  118.  95  Am.  Dea  90;  Ell- 
gore  V.  Bulkley,  14  Conn.  862;  Bfaxwell  v. 


properly  indorsed.   J.  E.  Oney,  Cashier."   Iti  Agnew,  21  Fla.  154;  Carey  v.  McDougald, 
*For  oUi«r  cases  see  wune  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Ker-No.[$|^^^J^^Q:ri^@l^  [C 
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7  Oa.  84;  Langlilln  t.  Hareball.  10  111.  890; 
Drake  Harkle,  21  Ind.  4S3,  83  Am.  Dec. 
358;  Bean  v.  Brlggs,  1  Iowa,  488,  63  Am. 
Dec  464;  Savliig  Inst  t.  Weedon,  18  Md. 
SSO,  81  Am.  Dec.  603;  TrU>p  t.  Cortenlus, 
36  Aflch.  494.  24  Am.  Bep.  610;  Cassldr 
Bank,  30  Minn.  87,  14  N.  m  868;  Fultz  t. 
Walters,  2  Mont  160;  Klrkvood  r.  Bank.  40 
Neb.  484,  58  N.  W  1016.  24  L.  B.  A.  444, 
42  Am.  St  Rep.  683 ;  Jobnson  r.  Hendexaon, 
76  N.  a  227;  Bank  r.  Brown,  46  Ohio  St 
88^  11  N.  B.  799,  4  Ann.  St  Rep.  526;  SmlUe 
T.  Sterens,  89  Yt  815;  Curran  t.  Witter. 
68  Wto.  16,  81  N.  W.  705,  60  Am.  Rep.  827. 
In  two  casffl  decided  bj  this  court  at  the 
present  term  and  not  yet  officially  reported 
(CStlzens'  Bank  v.  Bryan,  78  S.  B.  400,  and 
Benedum  v.  Citizens'  Bank,  78  S.  B.  656), 
negotiability  of  such  certiflcateB  of  d^Kwtt 
has  been  dedared. 

[2]  The  plea  of  former  adjudication  la  not 
enstalned  by  the  record  of  the  chancery 
cause  adduced  in  evidence  in  support  there- 
of. The  two  causes  of  action  are  different, 
though  they  grew  out  of  transactions  be- 
tween some  of  the  parties  to  the  former  suit 
and  are  related  both  as  to  parties  and  sub- 
ject-matter. The  broad  rule  of  estoppel,  re- 
lied apon  by  the  defendant  in  error,  applies 
only  in  those  instances  in  which  the  cause  of 
action  in  the  second  suit  Is  the  same  as  the 
cause  of  action  In  the  first  Hudson  v.  Land 
&  Mining  Ca,  76  8.  B.  797;  Herm.  Bst  & 
Res  Adj.  pp.  477,  478.  When  the  parties 
to  the  second  suit  and  the  cause  of  action 
therein  are  identical  with  the  parties  to  the 
former  suit  and  its  cause  of  action,  every- 
thing which  fell  within  the  scope  of  the  is- 
sues in  the  first  suit,  actual  or  potential,  as 
determined  by  the  nature  and  limits  of  its 
cause  of  action,  is  concluded,  whether  actu- 
ally adjudicated  or  not  But  the  cause 
of  action  in  the  second  soit  though  relating 
to  the  same  property  or  the  same  transaction 
as  that  out  of  which  the  first  grew,  is  dif- 
ferent the  record  of  the  former  salt  Is  con- 
clusive of  those  things  or  auesttons  only 
which  were  actually  decided  therein.  Under 
Bueb  drcnmstances,  it  becomes  necessary  to 
ascertain  what  lasnes  were  made  and  bow 
decided;  and  it  it  amieani  that  the  question, 
fact  or  tl^t  InTolred  in  ttie  second  action 
was  not  actually  decided  In  the  first  or  U 
a  decision  thereof  does  not  afflnnattvely  ap- 
pear, there  is  no  eatc^ipel  or  adjudication  as 
to  it  Hudson  ▼.  Land  &  Mining  Co.,  dted ; 
Russell  T.  Place,  94  U.  S.  606.  24  L.  Bd.  214 ; 
Oromwen  t.  Connty  of  Sac,  94  U.  S.  351,  24 
L.  Bd.  195 ;  De  SoUar  t.  Hanscome,  108  U. 
S.  '216,  IB  Sup.  Ct  816,  89  L.  Bd.  956;  Blem 
T.  Ray,  4a  W.  Va.  129,  38  8.  B.  530;  West^, 
etc..  Go.  T.  Virginia.  Coal  Co..  10  W.  Ta.  200 ; 
GoTllle  T.  Gilman,  18  W.  Ta.  814. 

tS]  Orobe's  suit  against  Roup,  his  partner, 
Ow  Huntington  National  Bank,  and  the 
Pomeroy  National  Bank  had  for  Its  purpose 
the  subjection  of  partnership  funds,  alleged 


to  be  In  the  hands  of  tike  HuntlnvMa  NatUn- 
al  Bank,  to  payment  of  the  partneraUp  debts 
and  enforcement  «f  the  plaintUTs  right  u 
against  tiiat  bank's  claim  of  exoneratloa 
from  liability  thoraftor*  to  Ua  share  of  any 
surplus  that  mi|^t  remain  after  the  paymoit 
of  such  debts.  The  basis  of  the  bill,  accord- 
ing to  its  allegations  and  purposes,  ms  the 
Indebtedness  of  the  bank  to  the  plaintUTi 
firm.  Standing  vpon  that  be  defended  Uf 
poBltl<Hi  by  an  attack  upon  the  validity  of  the 
transaction  between  the  bank  and  the  part- 
ner, which  he  charged  to  have  been  a  fraodo* 
lent  attempt  on  the  part  of  the  latter  to  mis- 
appropriate or  divert  that  fund.  Roui^  with 
the  knowledge  of  the  bank,  had  drawn  the 
firm's  check  for  $1,922,  out  of  which  he  took 
$122  in  cash  and  the  bank's  certificate  of  de- 
posit for  $1,800  payable  to  himself.  Grobe't 
amended  bill,  filed  after  the  decision  of  this 
court  on  the  first  appeal,  charged  actual  no- 
tice to  the  bank  of  want  of  authority  in  Roup 
to  draw  the  firm's  checks.  The  original  bill 
attempted  to  hold  It  liable  upon  its  payment 
of  the  money  to  Roup  with  knowledge  of  his 
appropriation  thereof  to  his  own  private  or 
Individual  use,  evidenced  by  the  taking  of 
the  certificate  of  deposit  payable  to  himself 
or  his  order.  The  question  between  Grobe 
and  the  bank  was  substantially  the  same  as 
that  between  Bank  v.  Furniture  Co.,  67  W. 
Va.  626,  00  S.  a  880,  70  U  B.  A.  312,  not 
fraud  on  the  part  of  the  bank  but  rdlance  by 
the  bank  upon  an  unauthorized  act  of  the 
partner  as  agent  of  the  firm.  The  fraud,  U 
any.  was  ou  the  part  of  Roup,  but  In  the  pw- 
petration  thereof  he  did  an  act  in  excess  of 
his  powers  as  firm  agent  of  which  the  bank 
had  notice. 

The  bill  also  attacked  the  validity  of  the 
certificate  of  deposit  and  denied  negotiability 
thereof.  The  Pomeroy  National  Bank  ap- 
peared for  the  purpose  of  responding  to  this 
allegation  of  the  bill  and  defending,  as 
against  Qrobe.  its  claim  as  a  bona  fide  holder 
of  the  certificate  as  a  negotiable  instmmoiL 
There  were  no  pleadings  between  the  Pomtfoy 
National  Bank  and  the  Huntington  National 
Bank.  The  latter  did  not  by  any  allegation 
of  its  answer,  deny  the  negotiability  of  the 
certificate  of  deposit  or  its  validity  in  any 
reqtect  Its  answer  to  the  amoided  bill  set 
up  the  conflicting  claims  of  Grobe  and  the 
Foment  National  Bank  as  to  tiie  fund,  and 
the  latter  appeared  to  tiie  answer,  but  It  did 
not  treat  It  as  a  cross-blU  or  make  any  le- 
q;>onse  to  It  by  any  sort  ot  plokdlng. 

Orobe's  cause  of  action,  growing  ont  of  Qie 
partnership  relation  between  Um  and  Roapt 
the  relation  of  debtor  and  creditor  between 
his  firm  and  the  bank,  and  the  allegation  of 
the  unwarranted  and  unautiiortsed  action  of 
the  bank  respecting  the  firm  asseta,  la  dearly 
not  tiie  same  as  that  of  the  Pomeroy  Nation- 
al Bank  tn  tiiia  action,  ftranded  solely  upon 
a  negotiable  instrument,  Issued  by  the  Hunt- 
ington National  Bank  andffi^  iiT^4]«>F0»' 
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eroy  National  Bank  as  a  pnrdiaser  tlienof 
In  dne  course  of  boalneaB  and  In  food  iUfh. 
This  being  trne,  Oie  plalntUf  In  eno^  the 
Pomeroy  National  Bank,  Is  not  predaded 
from  recovery  upon  the  oerttflcate  of  deposit 
merely  by  reason  of  having  been  a  party  to 
the  Grobe  snlt.  Whether  It  Is  concluded  or 
not  by  any  adjudication  therein  depends  up- 
on inquiry  as  to  what  was  actually  decided. 

On  the  filing  of  the  amended  pleadings  to 
which  reference  has  been  made,  the  court,  on 
motion  of  the  plaintiff,  adjudged,  ordered, 
and  decreed  that  the  Huntington  National 
Bank  pay  to  J.  E.  Oney,  special  receiver,  the 
sum  of  n,SOO,  describing  it  as  the  amount  of 
the  certificate  of  deposit.  Later  the  court, 
being  of  the  opinion  that  Orobe  was  entitled 
to  have  the  fund  described  in  tiie  bill  and 
amended  bill,  then  in  the  hands  of  the  special 
receiver,  subjected  to  the  payment  of  the 
partnership  debts  of  the  firm  of  Grobe  and 
Roup  and  the  balance  divided  between  the 
partners  In  proportion  to  their  interests  In 
the  partnership,  and  that  the  Pomeroy  Na- 
tional Bank  was  eutiUed  to  be  subrogated  to 
the  interest  of  Roup  therein,  adjudged,  ordeiv 
ed,  and  decreed  accordingly  and  referred  the 
cause  to  a  commissioner  to  take,  state,  and 
report  an  account,  which  was  done  and  the 
fund  afterwards  distributed.  The  effect  of 
this  procedure  was  to  compel  tiie  Himtington 
National  Bank  to  pay  Into  the  hands  of  the 
special  receiver  the  amount  of  money  In  con- 
troversy, at  the  suit  of  J.ohu  T.  Grobe,  sub- 
ject that  fund  to  the  payment  of  partnership 
debts,  and  distribute  the  balance  between  tiie 
partners.  As  between  the  Pomeroy  National 
Bank  and  the  Huntington  National  Bank, 
there  is  no  express  decision  of  anything.  In 
none  of  the  decrees  Is  there  any  reference  to 
any  controversy  between  tbem.  Nowhere  did 
the  court  pass  upon  the  negotiability  of  the 
certificate  of  deposit  in  express  terms  or  say 
whether  the  Pomeroy  National  Bank  had 
or  had  uot  a  cause  of  action  against  the 
Huntington  National  Bank  founded  upon  tfie 
certificate  of  deposit 

On  the  issues  made  by  the  pleadings,  the 
plaintiff  Introduced  the  certificate  of  deposit 
and  proved  the  following  additional  facts: 
C  W.  Boup  presented  the  same  to  the  Pome- 
roy Natiraial  Bank  and  received  thereon, 
after  having  indorsed  It,  tlOO  In  cash  and  a 
new  certificate  of  deposit  for  the  sum  of  ¥1,- 
700.  Afterwards  Boup  indorsed  and  trans- 
ferred the  fl.700  certificate  of  the  Pomeroy 
National  Bank  to  the  Bank  of  Ravenswood, 
and,  on  presentation  thereof  by  the  Bank  of 
Bavenswood  and  demand  for  payment,  the 
Pomeroy  National  Bank  paid  the  same.  On 
May  29.  1896,  the  fMOO  oertiflcate  of  the 
Huntington  National  Bank,  propwly  Indcns- 
cd  by  Boup,  was  presented  at  said  bank  and 
payment  thereof  demanded  on  b^lf  of  the 
Pomeroy  National  Bank.  Th^  was  neither 
plea  :Dor  proof  of  any  payment  or  set-oiff  by 


the  Huntington  National  Bank.  In  this  state 
of  Uie  evldencfl^  the  defendant  was  deuly 
liable,  upon  the  principles  and  condnsiona  al- 
ready stated,  tor  the  foil  amount  of  said  cer- 
tiflcate^  with  Interest  thereon  from  the  29th 
day  of  May.  1896,  amounting  to  91,498.20, 
making  an  aggregate  of  ¥3,298.20,  for  wfaldi 
the  court  should  have  rendered  judgment  on 
the  IBtb  day  of  April,  1910,  the  date  of  its 
finding  and  judgment  for  the  defendant. 

Accordingly  the  judgment  complained  of  will 
be  reversed,  and  judgment  rendered  here  for 
the  plainOfT,  the  Pomeroy  National  Bank,  for 
the  sum  of  $3,298.20  as  of  the  13th  day  of 
April,  1910,  with  Interest  thereon  from  said 
date  imtU  paid,  together  with  its  costs  In  the 
trial  court  as  well  as  In  this  court. 


(n  w.  Tft.  OS) 

MHJJGAN  V.  ALEXANDEB.t 

(Supreme  Court  of  Appeals  of  West  nrghda. 
June  17,  191&) 

(SvUabtf  by  the  Court.} 

1.  MKoumcB'  Louis  (I  71*)— DfPsovnaiiT 

OF  Wm'S  LANU— AflKKOT  or  HUSBAHD. 

Jt  a  husband  contracts,  in  Us  own  name, 
with  the  knowledge  of  bia  wife,  for  the  erection 
of  a  building  oo  her  land,  and  the  work  la  car- 
ried on  also  with  her  knowledge  and  consent, 
she  will  be  presnmed  to  have  eonstitated  hv 
husband  her  agent,  and  her  property  Is  liable 
to  a  mechanic's  lien  for  such  improvement 

[Ed.  Note.— For  other  casea,  sse  Mechanics' 
Ideas,  Gent  Dig.  S  86;  Dec  Dig.  |  71.*] 

2.  MBCHANIOS'  I^KS  (S  281*)— IlCPBOVKUIira 

or  Wife's  IjAND— Aokuct  or  Husband. 
Proof  that  the  wife  was  frequently  present 
1q  company  with  her  husband,  while  the  build- 
ing was  being  erected,  and  on  one  occasion 
gave  Ejections,  or  made  suggestionB,  as  to  how 
B  certain  part  of  the  1>ulloUing  shoald  be  con- 
Btrueted,  Is  snffldent  evidence  that  she  eoa- 
seated  to  having  the  btdldbw  erected. 

[Ed.  Note.— For  other  eases,  see  Mechanlca' 
Liens,  Gent  Dig.  tl  666-672;  Dec.  Dig.  I 
281.*] 

Appeal  from  careolt  Oourt;  Pocahontas 
Gonnty. 

BlU  by  J.  W.  MUUgan  against  BSlza  Alex- 
ander. Decree  fdr  plaintiff,  and  defoidaiit 
appeals.  Affirmed. 

L.  M.  McClintic,  of  Marlinton,  for  appel- 
ant Price,  Oaenton  &  Horan,  of  Marlin- 
ton. for  app^llea 

WILLIAMS,  J.  J.  W.  MllUgan  sued  Mrs. 
Eliza  Alexander  In  the  circuit  court  of  Poca- 
hontas count?  to  enforce  a  nie<^nlc'8  lieu 
against  a  lot  of  ground  and  a  building  erect- 
ed thereon  by  him.  situated  In  the  town  of 
Marlinton.  From  a  decree  granting  relief  to . 
plaintiff,  defoidant  luis  aivealed. 

The  amount  of  the  lien  claimed  is  91,- 
06a9S.  The  defense  Is  CO  that  defendant 
did  not  contract  for  tiie  erection  of  the  bond- 
ing and  did  not  authorise  any  one  else  to  do 
so  as  her  agent,  and  (2)  that  the  building 


•Vte  oUmt  cams  see  same  toplo  and  sectloa  NUUBBR  In  Dec.  Dig.  4  Am. 

t  Rehearing  dsnlad. 
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^fts  not  pot  up  In  a  workmanlike  manner. 
The  court  scaled  plalntUFe  acconnt  because 
of  imperfect  work  and  bad  material  used, 
and  decreed  a  lien  upon  the  property  for  the 
sum  of  9910.48,  and  also  decreed  that  it  be 
sold  to  satlBfy  the  lien,  if  not  paid  In  60 
days. 

The  contract  for  the  erection  of  the  build- 
ing was  oral,  and  was  made  by  said  Milligan 
with  John  Alexander,  hnaband  of  defendant. 
The  case  turns  upon  this  question :  Was  her 
husband  defendant's  agent  In  .  making  the 
contract? 

A  mechanic's  Mea  is  a  creature  of  statute, 
and  in  order  to  obtain  such  lien  the  require- 
ments of  the  statute  must  be  complied  with. 
A  builder  cannot  have  a  lien  simply  by  erect- 
ing a  building  on  the  land  of  another,  inde- 
pendent of  contract.  The  work  must  be 
done  "by  virtue  of  a  contract  with  the  own- 
er or  ills  authoiized  agent"  Section  2,  c. 
75,  Code  (1906).  Defendant  and  her  hus- 
band both  testified  that  she  did  not  author- 
ize him  to  contract  for  the  bnilding.  The 
building  was  erected  for  a  bowling  alley,  and 
Is  occupied  by  Dwlght  Alexander,  defendant's 
son,  free  of  rent  The  contract  price  was 
$1,500,  but  plaintiff  claims  that  he  did  extra 
work  in  putting  up  an  addition  to  the  build- 
ing, which  made  his  account  amount,  in  all, 
to  $1,738.03.  Partial  payments  were  made 
in  June  and  July,  1909,  amounting  to  $736.10. 

[1,2]  MilUgan  tesuaes  that  Mrs.  Alexan- 
der was  present  a  good  deal  of  the  time  when 
the  contract  was  being  made ;  that  she  said 
to  him,  on  one  occasion  when  the  work  was 
going  on:  "We  are  having  tbe  building  put 
up  on  Dwlght'B  account;  he  wants  to  keep 
on  with  the  amusement  business" — and  that 
she  was  present,  at  the  building,  when  the 
agreement  was  made  to  put  up  an  addition 
to  it  for  a  boiler  room,  and  made  sugges- 
tions in  regard  to  the  manner  of  its  con- 
struction. Concerning  this  latter  fact  Milli- 
gan is  corroborated  by  L.  'W.  Herald,  who 
was  present  and  heard  the  conversation. 
Mrs.  Alexander  denies  that  she  was  pres- 
ent when  the  original  contract  was  made, 
but  admits  that  she  was  present  when  the 
contract  for  the  boiler  roonj  was  made,  and 
that  she  was  at  the  building  with  her  hus- 
band frequently  when  tbe  house  was  bdng 
erected.  She  denies  giving  InBtrncUons,  or 
making  suggestions  in  r^rd  to  tbe  building 
of  the  boiler  room.  The  chancellor  had  to 
determine  the  facts  upon  the  conflicting  tes- 
timony of  the  witnesses,  and  we  cannot  say 
that  his  finding,  which  must  have  been  that 
the  focts  were  as  WUigan  had  tesUfled,  is 
erroneous.  Then,  do  the  facts  and  circum- 
stances prove  agency  of  the  husband  T  We 
tliink  the^  do.  It  is  true  tiiat  agency  of 
the  husband  will  not  be  presumed  from  the 
marital  relations  alone.  B(^t  on  Mechan- 
ics* liens,  I  277 ;  Rust-Owen  Lumber  Co.  r. 
Holt,  60  Neb.  80,  82  N.  W.  112,  83  Am.  Rep. 
518.  But  the  agency  may  be  established  by 


drcumstaotlal  evidence,  and  we  think  the 
facts  and  drcnmstancea  are  such  as  to  war- 
rant Qie  conctud<m  that,  In  making  tbe  con- 
tract vrith  Milligan,  John  Alexander  acted 
as  agent  for  bis  wife.  Oertainly  such  view 
is  consistent  with  justice  Mrs.  Alexander 
knew  that  ber  husband  bad  contracted  for 
the  erection  of  the  building  on  her  lot,  and 
she  did  not  object  to  it  The  building  was 
going  up  in  sight  of  her  dwelling  house,  and 
she  was  frequently  present  while  the  work 
was  going  on.  In  view  of  what  was  said 
and  done  by  her  husband  and  plaintiff,  in 
her  presence  and  with  her  knowledge,  she 
is  presumed  to  have  authorized  her  husband 
to  act  as  agent  for  her  in  the  premises.  Tbe 
property  in  question  is  Mrs.  Alexander's  sep- 
arate estate,  and  the  statute  (section  3,  c- 
66,  Code  [1906])  permits  her  to  contract  free- 
ly with  reference  to  the  improvement  of  it 
and  It  would  be  inequitable  and  unjust  un- 
der the  circumstances  shown  to  exist  in  this 
case,  if  she  should  be  permitted  to  reap  the 
benefit  of  plaintiff's  labor  without  considera- 
tion. That  she  derives  no  revenue  from  tbe 
building  is  not  materlaL  Her  son  Is  occu- 
pying it  free  of  rent,  but  he  does  so  with 
her  consent  She  has  the  rlj^t  to  demand 
rent,  and  cannot  complain  because  she  is 
getting  no  revenue  from  It 

"Proof  that  the  wife  knew  of  the  work 
ordered  by  her  husband  while  It  was  being 
done,  and  gave  direction  to  the  mechanics 
about  It,  has  usually  been  considered  aufii- 
dent  tb  show  that  the  husband  acted  as  the 
wife's  agent"  Bolsot  on  Mechanics*  Liens, 
g  277.  Tbe  rule  stated  In  the  text  is  sup- 
ported by  the  following  cases:  Bradford  v. 
Peterson,  30  Neb.  96,  46  N.  W.  220;  Rand  v. 
Parker,  73  Iowa.  396,  35  N.  W.  493;  Wheat- 
on  V.  Trimble,  145  Mass.  345,  14  N.  E.  104. 
1  Am.  St  Rep.  463 ;  Schmidt  &  Smith  v.  Jo- 
seph, 65  Ala.  475;  Collins  v.  McGraw.  47 
Mo.  I^lsse  v.  Schwartz,  6  Mo.  App. 

413;  Bodey  v.  Thackara,  143  Pa.  171«  22 
AtL  754,  24  Am.  St  Sep.  526. 

Under  drcnmstancea  similar  to  theme  dis- 
closed in  the  case  under  leview,  some  courts 
hold  Hiat  the  wife  is  estopped  to  deny  that 
a  mechanic's  lien  was  thereby  created  upon 
her  separate  estate.  Schwarts  v.  Saunders, 
46  lU.  18;  Oreenleaf  v.  Beebe,  80  lU.  620. 
Tbe  same  result  is  readied  whetho'  ttie  wife 
Is  made  liable  by  estoK>d  or  on  the  score  of 
agency,  presumed  from  her  knowledge  of  and 
acquiescence  In  the  improvement  made  on 
her  land  by  her  husband.  Inasmuch  as  die 
statute  gives  a  manled  w<Hnan  the  right  to 
contract  for  the  improvement  of  her  proper- 
ty as  freely  as  if  she  were  a  fune  sole,  we 
think  it  is  more  consonadt  vrith  reason  to 
hold  her  liable  on  the  ground  of  her  hus- 
band's agency.  Snch  view  also  hannonlses 
with  the  great  majority  of  the  dedsiona. 

Tliere  is  a  good  deal  of  testimony  tending 
to  prove  that  some  of  the  work  on  tbe  build- 
ing was  not  done  in  good  ijgt^^^^i^tyle. 
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HDd  ttie  coart  was  'Justified  In  scaling  plain- 
tiff's demand  on  account  <Ht  It  We  And  no 
error  in  the  decree  and  will  afflnn  It 

(72  W.  Va.  803) 

OHIO  FUEL  OIL  CO.  t.  BURDETT,  Jndge, 
et  oL 

(Snprenw  poort  of  Appeals  of  West  Virginia. 
Get  7,  mS.) 

(BvUabua  It  the  CourtJ 
pASTinoiT  (S  58*>— Grounds  or  Bsokitxb- 
soip— Fbkskbtation  or  Pbopbbtt. 

When  a  tract  of  land,  containing  lane  and 
valuable  deposits  of  oil  and  gas,  as  indicated 
by  operations  npon  adjacent  land,  is  the  sub- 
ject-matter of  a  salt  in  partition,  and  there  is 
imminent  danger  of  loea  to  the  ootenants  by 
drainage  through  the  operation  of  veils  on  ad- 
jacent land,  and  the  parties  interested  therein 
and  owners  in  fee  simple  are  unable  to  aaree 
upon  some  plan  for  development  of  the  laadTfor 
its  oil  and  gas,  or  some  of  these  parties  refuse 
to  join  in  such  measures,  the  court  in  which 
the  suit  it  pendine  may  app(^t  a  recelTer  to 
produce  the  (dl  and  gaa  as  a  measure  of  preser- 
vation. 

tEd.  Note.r-For  other  cases,  see  ^rtltion, 
Cent  Die.  |  147;  Dec  Dig.  {  SS.*] 

Application  tor  wtit  of  prohibition  by  the 
Ohio  Fuel  Oil  Company  against  Samud  C 
Burdett,  Judge,  etc.,  and  others.  Prohibition 

refused. 

Brown.  Jackson  &  Knight,  Thomas  P. 
Ryan,  and  B,  M.  Bordette,  all  of  Charleston/ 
for  petitioner.  Geo.  B.  Price,  Berlceley  Min- 
or, Jr..  Cato  ft  Bledsoe,  and  A.  &  Alexander, 
all  of  Charleston,  for  respondents. 

POFFENBABGBB,  P.  Questioning  the 
Jurisdiction  of  a  court  of  equity  to  appoint  a 
receiver  to  produce  oil  and  gas  from  a 
tract  of  land  owned  in  undivided  interests  by 
nnm^vus  posons  and  under  lease  for  oil  and 
gas  purposes  to  parties  who  are  unable  to 
agree  upon  a  plan  of  operation  for  their 
mutual  Interests,  as  a  means  of  preserving 
the  oil  and  gas  from  loss  or  waste  by  drain- 
age, through  operations  on  adjacent  premises, 
the  relator  filed  its  petition  for  a  writ  of 
prohiUtion,  npon  whi<Ai  a  role  was  issued, 
and  the  case  made  up  for  hearing  on  the 
merits. 

The  nature  of  the  cause  In  wUch  the  re- 
cover was  ai^inted  and  the  status  thereof 
at  the  time  of  the  appointment,  together 
with  all  the  &ctB  Involved  and  the  relation 
of  Uie  parties,  are  yecy  dea^  and  succinct- 
ly stated  in  tiie  answer  of  the  respondent, 
as  follows:  "The  said  suit  was  brought 
for  the  purpose  of  compellii^  a  partition  of 
a  small  tract  of  land  containing  about  25 
acres,  lying  in  Kanawha  county,  W.  Va.,  al- 
leged to  be  owned  by  a  large  number  of 
persons  In  different  interests.  And  by  sec- 
tion t  of  chapter  79  of  the  Code  of  West 
Virginia,  the  circuit  court  of  the  couu^ 
wherein  la  the  estate  is  given  Jurisdiction  of 
such  suit    This  defendant,  as  Judge  of  the 


said  circuit  court,  was  convinced  from  the 
pleadings  and  affidavits  filed  In  said  cause 
that  said  tract  of  land  has  within  it  a  large 
quantity  of  petroleiun  <ril  and  ga^  and  that 
by  reason  of  walls  already  drilled  tfj  the 
plaintiff  in  tids  cause— the  d^mdant  in 
said  chancery  cause — on  adjacent  lands,  near 
the  lines  of  this  tract,  and  by  the  William 
Seymour  Edwards  (Ml  Company,  and  by 
other  wells  which  are  being  drilled  and  are 
located  very  close  to  the  lines  of  this  tract 
by  Uie  said  plaintiff  in  this  caus^  the  said 
petroleum  oil  is  being,  and  will  be,  very 
rapldlr  drained  away  from  said  tract,  prlUf 
dpally  by  the  plaintiff  in  tUia  caose^  the  Ohio 
Fn^  Oil  Cominny,  irtiidi  is  one  of  the 
cotenanta  of  said  tract  of  land  Involved  in 
said  diancery  cause,  and  that  a  very  large 
amount.  If  not  all,  of  said  oil  wlU  have  been 
extracted  from  said  tract  of  land  before  a 
final  decree  of  partition  and  settlement  of 
the  rights  of  the  parties  interested  can  be  had 
in  said  cause;  that  the  said  (Miio  ToA  00. 
Company  and  said  William  Seymour  Ed- 
wards Oil  Company  are  within  their  strict 
legal  rights  in  drilling  <^  wells  on  the  ad- 
jacent lahds,  near  the  Une  of  this  tract,  and 
cannot  be  prohibited  from  doit«  so  by  in- 
junction; that  by  this  means  the  greater 
part,  if.  not  practically  all,  of  the  value  of 
the  said  land  will  be  taken  away,  exhausted, 
and  lost  before  partition  can  be  had,  and 
the  other  tenants  in  common  deprived  of 
their  rights  ther^  And  this  defendant,  as 
Judge  of  said  court,  was  of  opinion  that  this 
was  a  proper  case  for  the  appointment  of  a 
special  receiver  on  account  of  the  danger  of 
the  loss  and  misappropriation  of  the  subject- 
matter  of  the  suit,  or  a  material  part  there- 
of, under  section  28  of  chapter  133  of  the 
Code  of  West  Tii^inia.  and  under  the  gen- 
eral powers  of  a  court  of  equity  to  preserve 
from  loss  or  destruction  the  subject-matter 
Involved  in  any  suit  pending  before  it  and 
especially  In  a  partition  suit  This  re- 
spondent was  of  opinion  that  the  said  circuit 
court  had  the  power  to  prevent,  by  means  of 
a  receiver,  one  cotenant  from  appropriating 
to  itself  the  substance,  value,  and  profits  of 
a  tract  of  land  involved  in  a  partition  suit 
by  Indirect  ways  and  means,  when  such 
cotenant  bad  no  right  to  make  such  appro- 
priation by  proceeding  directly  on  the  land 
itself 

The  application  for  the  writ  raised  only  a 
question  of  jurisdiction  In  the  circuit  court, 
and  did  not  call  in  question  the  propriety  of 
the  decree  or  order  complained  of  on  any 
ground  other  than  the  alleged  want  of  Ju- 
risdiction, or  power,  to  appoint  a  receiver  to 
produce  oil  and  gas  from  land  held  In 
cotenancy,  without  the  consent  of  all  parties 
Interested  therein.  Under  ordinary  circum- 
stances,  there  would  be  no  such  power,  but 
the  bill  filed  In  the  cause  in  which  the  re* 
celver  was  appointed  shows  an  extraordinary 
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and  annsual  attaatloii.  The  small  tract  of 
land,  as  to  wMcb  partition  was  songbt,  prob- 
ably contained  very  large  and  valuable 
qnantltles  of  oil  and  gas,  as  disclosed  by 
operations  on  adjacent  lands,  and  tbe  wells 
on  the  adjacent  land  were  bo  close  and  nn- 
merons  that  extenslTe  drainage  of  the  tract 
would  have  been  the  Inevitable  and  direct 
conseqnesue  of  tbe  operation  of  sudi  w^ls. 
The  only  remedy  for  this  sltnation,  as  a 
means  of  preventing  certain  and  great  loss, 
was  the  drilling  and  operation  of  wells  on 
the  tract  UaeU  by  way  of  ottaet  to  wells  on 
the  adjacent  land.  As  the  relator  had  wells 
of  its  own  on  adjaceat  loopaty,  tbroagh 
which  it  was  draining  <^1  from  tbe  tnct  prob- 
ably largely  In  excen  of  Ita  Intwest  tber^ 
aa  cotMUtnt  and  lessee  development  of  the 
tract  was  against  Its  interest,  and*  holding 
interests  in  the  traet*  it  was  In  a  positifm  to 
prevent  development  thereof  by  Tsfnaal  to 
Join  In  any  manner  with  its  cotenanta,  the 
other  lessees  In  the  work  of  dev^opment 
What  tbe  drcnit  court  did,  titereforok  by  the 
appointment  of  a  rec^vor  was  not  to  give 
onq  person  zl^ta  in  til*  lands  of  another, 
without  bis  consent,  but  merdy  to  preserve 
to  the  owners  of  tiie  property  tiut  whicb  be- 
longed to  tbem.  It  was  a  case  of  loss,  with- 
out ttie  Intervention  of  the  court  by  Its 
prevmtive  process.  It  was  -one  of  pieserva- 
tlon  of  that  which  otherwise  would  have  beoi 
destroyed.  Finding  no  direct  precedent  for 
the  action  of  tbe  court  below,  this  court  was 
of  the.  opinion  that  Its  action  accords  vrlth 
general  legal  prlndples  and  the  analogies  of 
the  law,  recognising  and  admitUng  drastic 
and  summary  remedies  for  the  presuration 
of  iffopertj.  lil^  to  be  lost  any  means 
and  under  any  drcnmstances.  Feiish- 
able  goods  are  sold  by  their  custodians,  and 
th^r  value  preserved  by  cmvwsion  fibereof 
into  money  when  necessary  to  prevent  loss. 
Property  may  be  sold  and  converted  Into 
money  by  court  action,  pending  litigation, 
when  tb»  expense  of  keepliw  it  is  so  greatly 
disproportionate  to  Ita  value  that  loas  may 
result 

Upon  these  general  prlndples,  the  writ 
prayed  for  was  refused. 

(72  W.  Va.  62l» 

NOLL  T.  DAILET,  Judge,  st  sL 
(Supreme  Oourt  of  Appeals  of  West  ^rginla. 
May  20.  1913.) 

fByllabut  hy  the  Court.} 

1.  iNDXCTlfXNT  AND  iNFOBMATIOIf  (|  1S7*)  — 

Bight  to  Quash. 

An  indictment  cannot  tw  quashed  becauie 

it  was  found  upon  Illegal  evidence. 

[Ed.  Mote. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  480-487;  Dec 
Dig.  f  137.*] 

2.  PaoHiBiTioif  (I  10*)— Gboundb  —  Pua  to 

IHniCTUENT. 

Prohibition  lies  to  prevent  a  trial  court 
from  entertaining  a  plea  to  an  indictment,  chal- 


lenging the  legality  or  soffidency  of  die  er- 

idence  on  which  it  was  found. 

[Ed.  Note.— For  other  cases,  Be«  PrtdiibitioB, 
Cent  Dig.  IS  87-06 ;  Dec.  Dig.  |  10.*] 

Foppenbat%er  and  Miller,  JX,  dissentinc. 

Application  for  a  writ  of  prohibition  by 
the  State,  on.  the  petition  of  Allen  B.  Noll, 
against  Honorable  B.  W.  Dall^,  Judge,  and 
others.  Writ  awarded. 

Ahea  B.  Moll,  of  Martlnsbnrg,  and  Forrcit 
W.  Brovni,  of  Obatlestown,  for  peCitlcma. 

WILLIAMS,  J.  Claude  W.  Stewart,  who 
was  Indicted  for  tAony  at  the  January  tem 
of  the  circuit  oourt  of  Berkeley  county,  ap> 
pearad  in  oourt  and  tendered  three  sevoal 
pleas  in  abatement  averring  that  there  wai 
no  l^al  evldmce  b^ore  the  grand  Jury  on 
which  they  could  And  the  Indictments.  Tbe 
attorney  prosecuting  for  the  state  objected 
to  the  filing  of  the  pleas  and  moved  the  court 
to  require  defendant  to  plead  or  demur  to  the 
indictments.  The  court  overruled  the  motion 
and  objection,  until  the'  matters  arising  on 
tbe  pleas  in  almtement  should  t>e  determined; 
and  the  Attorn^  Qeneral  and  the  attorney 
apiwlnted  to  prosecute  the  case  In  the  court 
below  have  applied  to  this  court,  on  beliaU 
of  tbe  state,  for  a  writ  of  prohibition  to  pro- 
hibit B.  W.  Daly,  Judge  of  said  court,  from 
proceeding  to  tiy  tbe  mattraa  set  up  In  said 
pleas. 

[1]  Tbe  law  of  this  state  does  not  permit 
the  court  to  go  l)ehind  an  indictment  to  in- 
quire into  the  evidence  oonsldered  by  tbe 
grand  jury,  either  to  determine  its  legality  or 
Its  sufficiency.  "An  indictment  cannot  be 
quashed  because  it  rests,  in  whole  or  part, 
on  incompetent  evidence,"  Is  the  rule  that 
was  declared  In  State  v.  Woodrow,  S8  W. 
Va.  627,  62  S.  B.  646,  2  L.  B.  A.  (N.  S.)  862, 
112  Am.  St  Bep.  1001,  6  Ann.  Cas.  ISa 
That  was  the  first  case  to  come  before  this 
court  involving  the  question.  Woodrow  bad 
filed  a  plea  in  abatement  alleging  that  the 
indictment  was  found  against  him  on  the 
testimony  of  his  wife,  an  Incompetent  wtt- 
neea.  The  court  rejected  bis  plea  and  refus- 
ed to  quash  the  Indictment;  and  this  conrt 
sustained  that  ruling. 

The  practice  in  this  respect  however.  Is 
not  uniform  throughout  the  country;  some 
of  the  courts  holding  that  if  the  Indictmoit 
is  found  entirely  upon  111^1  evidence,  It 
may  be  quashed  upon  plea  in  abatement  22 
Oyc.  205;  10  Bnc  PL  &  Pr.  305.  But  a 
number  of  states,  including  Virginia  and 
West  Virginia,  hold  that  an  indictment  re- 
turned by  a  grand  Jury,  properly  constituted, 
cannot  be  attacked  for  want  of  legal  evldmce 
befwe  the  grand  Jury  to  support  it  Tbe 
law  in  these  two  states,  on  this  subjeti, 
seems  to  have  been  so  generally  and  so  wdl 
understood  that  their  courts  of  last  resort 
were  not  called  upon  to  pass  upon  it  notU 
within  very  recent  years.    Woodrow'a  Casft 


*ror  otbar  «aMS      sun*  tt^lo  and  bccUod  NUUBER  Id  Dm.  Dls.  a  Am.  Dig.  KeyNo.  SeriM  * 

,  u.giiizedDy  vjOO 


W.Va.) 


noi:Ji  t. 


DAILEY 


669 


mva,  and  Wadley's  Cas^  96  Ta.  804,  86  8. 
B.  402,  appear  to  be  tbe  first  cases  In  tbe 
Sniwene  GonrtB  of  tbe  two  states  respectiTe- 
ly.  A.  simUar  questUm  arose  In  Massacbn- 
setts  In  1830,  upon  a  motion  by  counsel  for 
accused  requesting  tbe  court  to  Instruct  tbe 
srand  Jury  In  refeard  to  tbe  nature  of  tbe 
evidence  proper  to  be  recelTed  by  tbem,  and 
tbe  motion  was  orerruled.   Says  Parker,  C. 

In  bis  oplnl<m.  In  tbat  case  (Anonymons, 
9  Pick.  495) :  "According  to  my  recollection, 
tbis  Is  tbe  first  attempt  of  tbe  kind  in  tbls 
commonwealtb.  It  Is  to  be  presumed  tbat 
only  proper  evldenoe  will  be  laid  before  tbe 
jury.  *  *  *  If  anytblng  Improper  shall 
be  glren  Ui  evidence  before  the  grand  jury, 
tbe  error  may  be  corrected  subsequently  up- 
on the  trial  before  the  petit  jnry." 

Of  course  an  indictment  ought  not  to  be 
found  upon  Illegal  evidence.  But  tbe  im- 
practicability of  showing  that  It  was  found 
npcm  sacb  evidence  renders  a  plea  In  abate- 
meat  or  motion  to  quash  on  that  ground 
improper.  The  testimony  of  a  grand  juror 
will  not  be  received  to  Impeach  the  Indict- 
ment 2  Bishop's  New  Grim.  Proc.  |  874. 
And  In  case  a  number  of  witnesses  are  ex- 
amined by  the  grand  jury,  it  would  be  Im- 
possible to  ascertain  by  what  evidence  the 
grand  jury  were  Influuiced.  It  Is  tbe  body 
intrusted  with  tbe  power  to  say  when  a 
crime  has  been  committed,  and  when  a  prose- 
cution should  be  begun  against  the  person 
whom  the  evidence  before  tbem  leads  them 
to  believe  is  probably  the  guilty  party.  Ac- 
cording to  our  judicial  system  they  are  the 
tribunal  representing  the  people,  for  the  pur- 
pose of  charging  crime  and  designating  the 
criminaL  The  evidence  that  satisfies  them 
that  probable  cause  exists  for  the  pn»ecutlon 
of  a  certain  person  for  a  designated  crime 
might  not  be  enough  to  satisfy  the  court  or  a 
petit  Jury;  and,  to  permit  the  court  to  In- 
quire into  the  legality,  or  sufficiency,  of  the 
evidenra  on  which  the  grand  Jury  acted, 
would  be  to  substitute,  in  a  measure,  the 
opinion  of  the  court  for  that  of  the  grand 
jnry,  and  would  ultimately  lead  to  the  de- 
stmction  of  the  grand  jury  system.  Such 
proceeding  would  also  furnish  opportunity 
for  long  and  unnecessary  delay  in  the  trial 
of  criminal  cases  and  would  be  a  useless  in- 
cumbrance Won.  criminal  procedure.  Be- 
cause the  matter  can  be  Inquired  Into  as  well 
npon  tbe  trial  of  the  Indictment  as  upon  the 
plea  In  abat^ent,  and  if  it  is  made  to  ap- 
pear tbat  tbe  indictment '  was  found  either 
upon  illegal  evidence,  or  without  any  evi- 
dence, and  tbe  state  produces  no  other  evi- 
dence at  tbe  trial  than  what  was  before  the 
grand  jury,  the  prisoner  will  be  vindicated  as 
fully  by  an  acquittal  as  be  would  be  by 
gnashing  the  Indictment  But  the  state  Is 
oititled  to  produce  at  the  trial  new  and  addi- 
tional evidence  of  guilt  It  may  not  have  had 
an  Its  evidence  before  tbe  grand  jury.  But 
tf  tbe  Indictment  la  to  be  quashed  for  want 


of  i»opn  4tTldenoe  before  tbe  grand  Jnry. 
It  would  cut  off  this  right 

Speaking  of  proceedings  by  grand  juries. 
Harrison,  In  Wadl^'s  Case,  snprs. 
says:  "It  Is  tbe  policy  of  the  law,  In  the 
interest  of  justice,  that  this  preliminary 
hearing  sbould  be  ocmdiictad  with  closed 
doOTB.  This  secret  is  not  only  consistent 
witb,  but  essential  to,  tbe  nature  of  the  In- 
stltnUon.  The  sofiBdem^  of  tbe  proof  can- 
not be  inqnlred  Into  to  Invalidate  an  indict- 
ment fonod  by  a  lawfully  ctnutitnted  gnnd 
jnry.  Tbm  presumption  is  that  every  Indict- 
ment la  found  vpon  ptoipex  evidence.  If 
anything  in^ropw  Is  given  In  eridmce  befiwe 
a  grand  jury,  it  can  be  corrected  on  tbe  trial 
b^ore  tbe  petit  jnry." 

Quoting  from  the  opinion  of  Judge  Bran: 
non  in  State  v.  Woodrow,  supra,  58  W.  Va. 
page  533,  62  S.  E.  page  547,  2  U  R.  A.  (N. 
S.)  862,  U2  Am.  St  Bep.  1001,  6  Ann.  Gas. 
180:  "It  would  be  very  bad  practice, 
less  inconraileDce^  to  have  a  full  preliminary 
trial  of  competence  of  evidence  before  the 
grand  jury  in  many  cases.  How  far  would 
the  practice  go?  Does  the  Ukconvenience  to 
the  accused  justly  the  institution  of  such  a 
practice?  Are  not  bis  rights  fully  vindicat- 
ed by  his  right  to  exclude  improper  evi- 
dence ou  the  trial?  Therefore  we  conclude 
that  tbe  ^ea  In  abatement  was  properly  re- 
jected." 

Tbe  following  cases  are  also  in  accord 
with  the  law  as  we  find  It  in  Virginia  and 
West  Virginia,  viz.:  State  v.  Fasset,  16 
Conn.  467;  Brobeck  v.  Superior  Court,  152 
Gal.  289,  92  Pac.  646;  State  v.  Dayton,  23 
N.  J.  Law  (3  Zab.)  49, 53  Am.  Dec.  270 ;  State 
V.  Boyd,  2  HUl  (S.  C.)  288,  27  Am.  Dec.  376; 
Stewart  v.  State,  24  Ind.  142 ;  Smith  &  Gavin 
T.  State,  61  Miss.  754;  Cotton  r.  State,  43 
Tex.  169;  Clark  v.  State  (Tex.  Or.  App.) 
43  S.  W.  522 ;  State  v.  Fowler,  52  Iowa,  103. 
2  N.  W.  983 ;  U.  8.  v.  CuOer,  5  Utah,  608,  19 
Pac.  146. 

[2]  Seeing  that  the  conrt  is  without  au- 
thority of  law  to  make  preliminary  investiga- 
tion of  tbe  evidence  that  was  before  the 
grand  jury.  It  follows  that,  in  attempting  to 
do  so,  it  is  exceeding  its  legitimate  powers, 
and  can  be  prohibited.  Section  1,  c.  110. 
Code  of  West  Virginia  (1906),  sayR:  "Tbe 
writ  of  prohibition  shall  lie  as  a  matter  of 
right,  in  all  cases  of  usurpation  and  abuse 
of  power,  when  the  Inferior  court  has  not 
jurisdiction  of  the  subject-matter  in  contro- 
versy, or  having  such  jurisdiction,  sooeetfa 
iU  legitimate  potoerx." 

By  entertaining  tbe  pleas,  tbe  conrt  is 
adopting  a  method  of  procedure  not  author- 
ized or  recognized  by  the  law  of  this  state. 
It  Is  therefore  exceeding  its  legitimate  pow- 
ers. It  Is  more  than  mere  error  of  judgment, 
because  tbe  court  has  no  right  to  try  tbe 
question;  It  does  not  have  jurisdiction  for 
that  purpose,  notwithstanding  its  jurisdic- 
tion to  try  tbe  Indictment  Wbere  th«s!ourt, 
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altboo^  havtng  Jnrlsdiction  of  the  cause, 
dnrlDg  the  trial  of  it,  exceeds  Its  powers 
In  some  matter  pertaining  thereto,  for  which 
there  la  no  adequate  remedy  by  the  ordinary 
coarse  of  proceeding,  the  writ  of  prohibition 
lies,  under  the  general  principles  of  law,  as 
well  as  tinder  the  statute  which,  in  respect 
to  this  case,  is  but  declaratory  of  the  com- 
mon law;  the  state  being  given  no  other 
remedy. 

In  HcConiha  v.  Guthrie.  Ju^e,  21  W.  Va. 
134,  the  drcult  court  was  prohibited  from 
proceeding  to  condemn  land  for  railroad 
purposes,  which  could  not  be  lawfully  taken, 
notwithstanding  It  had  lorisdiction  of  the 
cause,  and  notwithstanding  the  remedy,  in 
that  case,  by  writ  of  error. 

In  the  following  cases  inferior  courts  were 
prohibited  from  exceeding  their  legitimate 
powers,  in  causes  of  which  they  had  gener- 
al jurisdiction :  Ensign  t.  Carroll,  80  W.  Va. 
682,  4  S.  B.  782 ;  City  of  Charleston  t.  Sell- 
er et  al.,  45  W.  Ya.  44,  30  S.  E.  162 ;  W.  Va. 
Central  Gas  Co.  t.  Holt,  Judge,  66  W.  Va. 
516.  66  8.  E.  717 ;  Supervisors  of  Culpepper 
County  V.  Gorrell  et  al.,  20  Grat  <Va.)  484; 
MclD^ey  T.  City  of  Denver.  17  Oolo.  302.  29 
Paa  616;  Havnneyer  t.  Superior  Court,  84 
Cal.  827,  24  Pac.  121, 10  L.  B.  A.  627, 18  Am. 
St  Bep.  192. 

We  award  flie  writ 


POrrENBABQEB  and  MILLBB,  J  J., 
sent 


dls- 
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SniiLIYAN      HILU  SherllE. 

(Supreme  Court  of  Appeals  of  West  Yiigliila. 

Oct  21, 1018.) 

fSvllabut  by  the  Court.) 

1.  Statm  (5  34 •) — LrciSLATiva  CoiamTZKB— 

WlTHESaES. 

A  summons  bir  a  wituess  before  e  joint 
committee  of  the  two  faoases  of  the  legislature, 
ordered  by  the  unanimous  action  of  such  joint 
committee,  is  not  invalid,  if  signed  by  the  (Uiair- 
man  of  the  committee  from  eimer  bouse,  pnrsQ- 
aot  to  section  7,  chapter  12,  Code  1006,  though 
such  cbairnian  be  also  the  coairman  selected  by 
tbe  joint  committee  to  preside  at  the  sessions  of 
the  joint  committee. 

Ed.  Note.— For  other  cases,  see  StateSL  Cent 
g,  I  42;  Dec  Dig.  i  84.«1 

2.  States  <i  40*)— IdaxBLAxmi  CouiaTms— 

WlTNEBSEB. 

If  the  subject  of  investigation  before  such 
joiot  committee  be  witbin  the  range  of  legiti- 
mate legislative  inquiry  and  the  proposed  testi- 
mony of  the  vitnesB  (»lled  relates  to  that  sub- 
ject, obedience  to  its  process  may  be  enforced  by 
the  committee  directing  the  summons,  by  attach- 
ment, fine  or  imprisonment,  as  provided  by  said 
section  7.  chapter  12,  Code  1006. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  46 ;  Dec  Dig.  I  40.*1 

8.  Constitutional  Law  (§8  60,  273*)— States 
(I  40*)  —  Legislative  Goumitteeb  —  Wit- 
nesses. 

Said  section  7.  chapter  12,  Code  1006,  an- 
thorising  either  bouse  of  the  legislature  or  a 


committee  thereof  to  enforce  obedience  to  its  pro- 
cess is  constitutional  and  valid. 

[Ed.  Note.— For  other  cases,  see  Constitotion- 
allUw,  Cent  Dig.  11 80,90708,  739;  DecDis. 
M  60,  273;*  States,  Cent  Dig.  i  46;  Dec  Dig. 
I  40.*] 

4.  Witnesses  (|  203*)— Pbivtlbqe. 

Knowledge  or  information  acquired  by  t 
witness,  though  at  the  instance,  in  connection 
with  and  under  the  direction  of  a  prosecuting  st- 
tomey  to  use  in  the  trial  of  indictments  against 
members  of  the  t^slature  for  bribery,  is  not 
privileged,  and  fomisbea  a  witness  lawfully  snm- 
moned  no  legal  ground  for  refusing  to  respond  to 
legitimate  questions  by  tbe  committee, 

[Ed.  Note.— For  other  eaas&  see  Wiriiisir» 
Cent  Dig.  {  768;  Dec  DlgTiaOS.*! 

Petition  for  writ  of  habeas  corpus  by  Jesse 
V.  Sullivan  against  Bonner  H.  Hill,  sherll^ 
etc  Writ  refused. 

B.  B.  Avis  and  T.  0.  TvwimeaA,  both  of 
Charlestim,  tor  petitioner.  A.  A.  lilly.  Atty. 
Gen.,  for  respondent 

MILLER,  3.  Petitioner  by  writ  of  habeas 
corpus  seeks  discharge  from  the  custody  of 
defendant  to  whom  he  was  committed  by  the 
order  of  Oliver  S.  Marshall,  chairman  of  t 
legislative  committee,  parsuaiit  to  aectiai  T, 
chapter  12.  Code  1906. 

At  the  time  of  the  order  of  commitment. 
March  28, 1013,  committees  of  the  House  and 
Senate  were  sitting  pursuant  to  "Seiate 
Joint  Resolntion  No.  22— Raising  a  Joint  com- 
mittee to  investigate  bribery  charges  against 
certain  members  of  the  Senate  and  House  (tf 
Delegates  and  persons  unknown  who  are  al- 
leged to  have  offered  said  bTibea."  as  follows: 

"Be  It  resolved  by  the  Senate,  the  House 
of  Delegates  concurring  therein: 

"That  a  committee  of  five,  composed  of  two 
members  of  tbe  Senate,  to  be  appointed  by 
the  President  of  the  Senate,  and  ttrree  mem- 
bers of  the  House  of  Delegates^  to  be  app<rint- 
ed  by  the  Speaker  of  the  Hoose  of  Delegates, 
be  appointed,  which  committee  Is  authorized 
and  instructed  to  proceed,  with  all  reaaoDS- 
ble  diligence,  to  make  a  thorough  Investiga- 
tion of  all  matters  and  things  concerning  cer 
tain  bribery  charges  against  certain  members 
of  the  Senate  and  House  of  Delegates,  and 
other  persons  unknown  at  the  present  time, 
who  are  alleged  to  have  offered  bribes  to  tbe 
aforesaid  members;  and  to  investigate  all 
matters  and  things  concerning  charges  that 
certain  members  aforesaid  tiave  been  offered 
and  paid  certain  sums  of  money  for  tb^ 
votes  in  the  Joint  Assembly,  for  the  purpose 
of  electing  a  United  States  Senator  to  the 
Congress  of  the  United  States  for  the  term 
beginning  March  4.  1913,  which  said  com- 
mittee is  authorized  and  empowered  to  em- 
ploy assistance,  to  summon  and  compel  the 
attendance  of  witnesses,  to  administer  oaths, 
and,  generally,  to  send  for  persona  and  pa- 
pers. Said  committee  shall  have  all  the  au- 
thority and  power  conferred  on  committees 
by  section  seven  of  <dmpter  twelve  of  tbe 
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Code.  Said  committee  shall  have  fall  power 
and  aattunrity  to  act  after  the  adjonnimeiit 
of  the  Senate  and  House  of  Delegates,  to  the 
end  that  an  the  diargea  may  be  fully  inveflfl' 
gated,  and  to  report  their  findings  to  a  fotore 
meetlnff  of  the  Leglslatare,  it  unable  to  com- 
Idete  said  InresUgatlon  before  the  expiration 
of  the  presoit  sesslott.'* 

Pnrsnaiit  to  the  resolvtlott  Oliver  8.  Bfar- 
shall  and  0.'A.  Hood  vr&n  appointed  mem- 
bers of  the  committee  from  the  Senate,  and 
Vemon  E.  Johnson,  a  A.  Sutton,  and  A.  O. 
AvfUser,  members  thereof  from  the  Housa 

The  petitioner  on  a  summons  Issued  by 
Chairman  Marshall  appeared  before  the  Joint 
committee^  and  being  sworn,  and  after  re- 
■pondlng  to  oome  prelimli:ary  qneetions,  he 
was  requested  by  Chairman  Marshall  to  state 
to  the  committee  what  Information  or  knowl- 
edee  be  had  concerning  the  arrest  of  or  brib- 
ery durges  against  certain  membets  of  the 
Senate  and  Honse  of  Delegates  of  West  Tir^ 
glnla,  or  other  persona.  He  declined  to  an- 
swer, not  on  the  ground  that  it  would  in  any 
way  Incriminate  hbn,  but  giving  as  his  only 
reason,  that  the  information  be  had  on  the 
subject  had  been  obtained  at  tbe  Instance,  in 
connection  with  and  under  the  direction  of 
the  prosecntlDg  attorney  of  Kanawha  Coun- 
ty, and  that  the  latter  had  not  waived  his 
priTllege  so  as  to  permit  him  to  testify.  He 
was  then  asked  by  the  attorney  general,  pres- 
ent on  behalf  of  the  committee:  **Toa  mean 
yon  were  with  him,  or  near  him,  at  the  time 
you  saw  or  heard  anything  concerning  which 
yott  now  refuse  to  testify?"  To  which  the 
witness  replied:    "Yes,  sir." 

The  several  gronnds  alleged  and  relied  on 
by  petitioner  for  his  discharge  are:  (1)  That 
neither  the  committee  nor  any  member  there- 
of had  any  power  or  authority  to  order 
his  arrest  and  detention,  restraining  him  of 
his  liberty:  (2)  That  said  committee  had  no 
power  or  authority  to  require  him  to  give 
testimony  or  respond  to  the  questions  pro- 
pounded to  him  in  relation  to  the  matters 
and  things  set  forth  In  said  Joint  resolution: 
(3)  That  the  Information  sought  by  the  com- 
mittee was  privileged,  he  b^ng  nnder  the  con- 
fidential ban  of  the  prosecuting  attorney  as 
alleged:  That  neither  said  committee  nor 
any  member  thereof  bad  any  power  or  au- 
thority to  punish  him  as  for  a  contempt,  and 
that  his  commitment  was  illegal  and  void  and 
that  he  should  be  discharged. 

[1]  The  Jurisdiction  of  the  committee  under 
the  Joint  resolution  is  not  rested  alone  in  In- 
herent powers  of  the  legislature,  or  of  one  of 
Its  committees  In  the  premises.  Section  7, 
chapter  12,  provides:  "When  the  senate  or 
house  of  delegates,  or  a  committee  of  either 
house,  authorized  to  examine  witnesses,  or  to 
send  for  persons  and  papers,  shall  order 
the  attendance  of  any  witness,  or  the  produc- 
tion of  any  paper  as  evidence,  a  summons 
shall  be  Issued  accordingly,  signed  by  the 
presiding  officer  or  clerk  of  such  house,  or  the 
chairman  of  said  committee,  directed  to  the 


sheriff  or  other  prop«  oflUcer  of  any  county, 
or  to  the  se^eant-at-arms  of  snch  honse,  or 
any  person  deputed  by  him.  And  when  serv- 
ed, ohedfenee  thereto  may  he  enforced,  by 
attadmioi^  fine  or  imprisonment,  at  the 
discKtlon  of  the  house  which  appointed  the 
committee ;  and  If  the  committee  be  anthoz^ 
Ued  to  sit  during  tba  recess  of  the  leglsla- 
tnie  or  the  recess  of  the  house  which  ap- 
pointed the  committee,  Uien  obedience  to  tibe 
summons  nuy  be  enforced  br  said  committee 
as  aforesaid.  And  when  a  committee  Is  ap- 
pointed by  each  house  nnder  any  Joint  or 
concurrent  reeolntlon,  and  directed  to  sit 
Jointly,  with  authority  to  examine  wltnessea 
or  send  fw  perstHis  and  papov,  the  summons 
albresaid  may  be  dgned  1^  the  dulrman  ct 
the  committee  on  the  part  of  the  smato  or 
the  chairman  <^  the  committee  «n  the  part 
of  the  house  of  delegates;  and  obe^ence 
thereto  may  be  oiforced  as  aforesaid  1^  thd 
house  whldi  appointed  tbe  committee,  whldi 
directed  the  summons  to  be  issued ;  and  tf 
such  commltteeB  be  authorized  to  sit  during 
the  recess  of  the  legislature,  thai  obedience 
to  the  summons  aforesaid  may  be  enforced  as 
aforesaid  by  the  committee  which  directed 
the  summons  to  be  issued."  According  to 
the  return,  the  summons,  order  at  airost  and 
conmiitment  vrere  the  result  of  the  unani- 
mous action  of  the  Joint  conmdttee,  or  of 
both  committees  sitting  t(^;ether,  but  the 
summons  and  order  of  arrest  and  commitment 
were  signed  only  by  Oliver  S.  Marshall, 
<^irman,  who  by  general  parllammtary 
practices,  being  the  first  named,  was  chair- 
man of  the  Senate  oonunlttee,  or  the  Swute 
branch  of  the  Joint  committee; 

We  think  the  summons  and  order  of  art 
rest,  so  directed  and  ^ecnted,  were  valid 
exercises  by  the  smate  committee  of  the 
power  given  by  the  statute  to  enforce  obe- 
dience to  Its  summons,  for  though  Joint  It 
was  also  several,  and  obedience  might  have 
been  enforced  by  either  committee.  So  much 
for  the  r^larity  of  the  proceedings.  Our 
conclusion,  therefore,  is  that  if  the  matter  of 
inquiry  was  lawful,  there  was  no  want  of 
power  In  the  Senate  committee,  as  a  means 
of  enforcing  obedience  to  its  writ,  to  arrest 
and  restrain  the  petitioner  as  was  done,  and 
to  punish  him  by  attachment  and  imprison- 
ment for  his  disobedience,  and  that  first  and 
fourth  points  relied  on  must  be  overruled. 

[2]  The  second  ground,  namely,  want  of 
authority  to  require  petitions  to  rrapond  to 
the  questions  ivopounded  to  him,  presents  a 
different  question.  If  the  subject  of  investi- 
gation covered  by  the  Joint  resolution  was 
within  the  range  of  legitimate  legislative  in- 
quiry, and  tiie  questions  were  pertinent 
thereto,  and  not  calling  for  privileged  mat- 
ter, tbe  authorities  generally  agree,  that  ei- 
ther house,  If  authorized,  or  a  committee  of 
either  house,  though  sitting  in  recess,  may 
summon  witnesses,  and  compel  ol>edIence 
thereto.  People  v.  Keeler,  99  N.  T.  463,  2 
N.  a  618,  62  Am.  Bej.  49i^„Kllb^^t)gIe 


672 


TO  SOUTHEASTERN  REPOBTEB 


(W.Vt. 


Tbompson,  103  V,  8.  168,  26  L.  EcL  877; 
In  re  Chapman,  166  U.  S.  661,  17  Sap.  Ct 
677,  41  Ll  Ed.  1154;  In  rfi  Falrey,  7  Wis. 
630;  In  re  Onnn,  CO  Kan.  15S,  82  Pac.  470, 
M8,  19  li.  R.  A.  519;  Ex  parte  Lawrence, 
lie  Cal.  298,  48  Pac.  124;  People  t.  Learned, 
5  Hun  (N.  T.)  620;  Ex  parte  Parker,  74  a 
a4ee,65S.B.12S,114Am.St  Ueff.  10U» 
7  Ann.  Gaa.  874,  and  dlsaMttng  opinion  In 
In  re  DatIb,  68  Kan.  868^  49  Fae.  160,  and 
cases  dted  and  reviewed.  In  ^t>onm  t. 
Thompson,  discharge  was  ordered,  on  the 
ground  that  the  subject  d  the  inquiry  was 
not  ^thln  the  range  of  Intimate  leglsIatiTe 
InTestigation.  Whether,  U  otherwise,  obe* 
dlenoe  to  its  process  could  be  oiforoed  as  at- 
tempted, was  reserved  and  not  tedded.  In 
In  re  Chapman,  the  writ  was  denied.  In 
that  case  the  resolution  directed  the  commit 
tee  to  Inquire  "whether  any  Senator  has 
been,  or  Is,  speculating  In  what  are  known  as 
sugar  stocba  during  the  conslda'atlon  of  the 
tariff  bill  now  before  the  Senate."  The 
Court,  by  Chief  Justice  Fuller,  166  U.  S.  at 
page  669,  17  Sup.  Ot  at  page  680,  41  L.  Ed. 
1154,  says:  "Vniat  the  S^te  might  or 
might  not  do  upon  the  &cts  when  ascer- 
tained, we  cannot  say,  nor  are  we  called  ap> 
on  to  inquire  whether  such  venturee  might 
be  defensible,  as  contended  in  argument,  but 
It  Is  plain  that  negatiTe  answers  would  have 
cleared  that  body  of  what  the  Senate  re- 
garded as  offensive  Imputations,  while  af- 
firmatlTe  answers  might  have  led  to  further 
action  on  the  part  of  the  Senate  within  its 
constitutional  powers."  That  the  resolution 
of  the  Senate  did  not  specify  the  purpose  of 
the  investigation  was  regarded  Immaterial, 
the  subject  of  investigation  being  clearly 
within  the  constitutional  powers  of  the  Sen- 
ate. 

In  the  face  of  these  authorities  it  Is  hardly 
necessary  to  inquire  whether  the  subject  of 
inquiry  directed  by  the  Joint  resolution  was 
proper  matter  of  legislative  probe.  That 
subject  at  once  suggests,  expulsion  of  Its 
members,  If  found  to  be  bribe  takers,  and 
further  legislation  on  the  subject  of  punish- 
ing the  crime,  clearly  within  the  powers  of 
the  legislature  enumerated  In  the  Constitu- 
tion. 

[3]  But  it  Is  Insisted  that  tbongh  either 
house  may  punish  a  contumacious  witness 
for  disobedience  to  its  process,  or  the  process 
of  one  of  its  committees,  no  such  power  could 
by  statute  or  resolution  be  devolved  on  one 
of  the  committees.  The  diligence  of  counsel 
and  the  Investigation  of  the  court  have  fail- 
ed to  find  any  case  affirming  the  proposition, 
other  than  In  re  Davis,  58  Kan.  368,  49  Pac. 
160.  Denying  it  are  People  v.  Learned,  6 
Hun  (N.  T.)  626,  Ex  parte  Parker,  74  S.  C. 
468,  55  S.  B.  122,  114  Am.  St  Bep.  1011,  7 
Ann.  Cas.  874,  and  the  dissenting  opinion  in 
In  re  Davis. 

To  deny  the  power  of  the  committee  to  en- 


force obedience  to  Its  process  In  the  maoser 
provided  by  the  statute,  we  would  have  to 
hold  the  act  unconstltutlottaL  To  so  tuAi 
the  act  would  have  to  be  clearly  vloIttiTfl 
of  some  constitutional  gnarante&  There  li 
surely  nothing  in  our  constitution  expressly 
prohibiting  such  delegation  of  pow«r.  Tbe 
act  Involved  In  People  v.  Learned,  sapra. 
was  held  not  in  conflict  with  tbe  constltD- 
tlonal  provision  declartaig  that  no  v^wa 
diall  be  deprived  of  Uf e  or  liberty  or  pn^ 
erty  without  due  process  ot  law.  The  con- 
clusion we  reach,  that  the  act  Is  vaUd,  and 
the  acUcm  of  the  committee  andurltaUve, 
though  not  directly  deddt^  w«  tUnk  mp- 
ported  by  the  reasoning  and  sodm  ot  tba 
authorities  dted  in  Dx  parte  GaldweU,  61 
W.  Va.  48,  55  8.  910,  10  L.  B.  A.  (N.  B4 
172, 11  Ann.  Cas.  646. 

t4]  Lastly,  as  to  the  qnestion  of  i^viteie 
reUed  on.  The  privilege  Invoked  Ja  not  a 
personal  pHvll^  of  the  witnesa.  but  the 
snwosed  right  or  i^vOege  of  tbe  proeeent* 
ing  attorney,  because  of  the  drcimistaMBi 
under  which  witness  obtained  his  lofonu' 
tlon.  \ntne8B  asks  no  personal  protectkn. 
The  prosecuting  attorney  objecta  that  hU 
evldmoe  would  disclose  the  infonnatlMi  to 
tiie  committee  In  advance  of  a  trial  of  tbi 
aocnsed  members  on  IndictmeDts  fbimd,  and 
that  tbe  JnrisdlcUon  of  tlie  criminal  ooort 
Is  exclusive  of  any  othwe  autbority  to  try  and 
punish  the  offendli^  members  of  tbe  legls- 
latnre.  The  role  respecting  state  secrets  li 
also  appealed  to.  We  do  not  think  that  role 
has  any  application  to  the  case  here.  While 
there  are  Instances  In  which  public  officers, 
on  grounds  of  public  policy,  may  not  be  com- 
pelled to  disclose  information  obtained  In 
the  course  of  their  employment,  audi  u 
revenue  officers  and  the  like,  no  prlndple  <^ 
public  policy  is  involved  here  as  between  wit- 
ness and  the  state  or  the  state's  officer. 
There  is  no  public  policy  of  suppressing 
knowledge  or  Information  of  the  guilt  or  In- 
nocence of  persons  accused  of  crime,  no  mat^ 
ter  how  obtained,  particularly  where  that 
knowledge  or  information  Is  sought  by  t 
legislative  committee,  In  tbe  lawfnl  pursuit 
thereof.  There  may  be  Instances  where  tbe 
mouth  of  a  prosecutor  could  be  closed  bj 
a  citizen  consulting  and  giving  him  Infonna- 
tion,  for  the  purpose  of  getting  his  advice  on 
the  propriety  of  some  proposed  or  oont^- 
plated  criminal  proceeding.  There  the  re- 
lationship of  attorney  and  cUeat  might  be  es- 
tablished, and  the  information  become  privi- 
leged, cutting  off  the  prosecuting  officer  from 
disclosing  the  Information  so  acquired.  Bat 
no  such  relationship  of  attorney  and  client 
existed  between  witness  and  prosecutor  In 
this  case.  We  think  the  point  Is  withoat  sab- 
stantial  merit 

For  the  reasons  stated,  the  writ  was  pnv- 
erly  denied,  and  the  petitioner  rigbtftilly  re 
manded  to  the  custody  of  tbe  defendant 
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OATBNAUGH  t.  JABllAN. 

(Supnme  Court      Korth  OaroUtta.   Oct.  29, 
WIS.) 

1.  Appeal  ahd  Erbob  (8  968*)— BfARXU  or 
Discretion— Motion  to  Ambrd— Debial. 

Deoial  of  a  motion  to  ametkd  a  complaint, 
in  the  exenuBC  of  the  trial  coort^a  diamtioii, 
-will  not  be  reviewed. 

[Ed.  Mote.— For  other  caset,  see  Appeal  and 
Error.  Cent  Vlg.  H  3826-3831;  Dec  Dlf.  I 
9B8.*] 

2.  JUDOUHT  a  720*>— COHCLUStVBHBBB— Sa- 
VOPPBL. 

A  defldnocj'  jadgment  havliig  been  render 

ed  axainst  plaintiff  in  foreclosare,  be  convered 
certSn  other  land  to  his  Bon-in-law,  who  on  the 
■ante  6aj  (unvered  the  same  to  pltuotifra  wife. 
EzecQtitni  was  levied  od  the  land,  and  a  home- 
stead allotted  thereunder,  to  which  ezceptioos 
were  filed  and  a  judgment  rendered,  holding  that 
plaintiff  was  not  entitled  to  homestead  and  di- 
lectiDg  the  sale  of  the  land.  Held,  that  socb 
Jodament  constituted  an  estoppel  preclodint 
pUuDtUf  from  thereafter  inaintalning  an  action 
to  recover  the  land  as  homestead. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S  1201 ;  I>«c  £>if  •  I ISO.*! 

3.  TBTTsrs  (8  360*)— Paboi.  Tbo»-Biwoimib- 

MKNT— PABTIKS. 

Where  plaintifl  agaJiUft  whom  a  di'fioiencr 
judgment  in  foreclosure  was  rendered  convered 
laDd  to  his  son-in-law,  who  immediately  convey- 
ed the  same  to  plaintiff's  wife,  and  the  land  was 
tbenafttt  sold  on  execution  based  on  the  judg- 
ment, plaintifl  could  not  establish  a  parol  trust 
in  the  land  for  bis  own  benefit  as  ualnst  the 

f:rantee  In  bis  deed,  and  his  wife  and  children, 
n  a  suit  to  which  tbey  were  not  parties. 

[Ed.  Note.— For  other  cases,  sea  Tmsta,  Cent 
Dig.  88  674-683;  Dec.  Dig.  8  36«.*} 

4.  PlSADINO  (8  218*)— DKUDBBBB— JiTDGHBHT. 

Where,  in  a  suit  to  enforce  a  constructive 
trust  in  certain  land,  the  complaint  was  held  in- 
sufficient on  demurrer,  and  no  answer  was  filed 
by  defendant  or  any  facts  admitted,  the  judg- 
ment should  have  merely  determined  that  the 
complaint  did  not  state  a  cause  of  action,  and  it 
waa  improper  to  include  an  adjudication  of  title 
to  the  una  in  controversy  and  an  order  for  a 
writ  of  pOBSBSHion  and  for  damages. 

lEd.  Note.— For  other  caaes,  see  Pleading, 
CenL  Dig.  U  549-666;  DecTDig.  i  218.*] 

Appeal  from  Superior  Court,  Onslow 
County;  Connor,  Judge. 

Suit  by  J.  E.  Cavenaugh  against  H.  A.  Jar- 
man.  Judgment  for  defendant,  and  plaintiff 
appeals.    Modified  and  affirmed. 

Hie  only  parties  to  tbls  action  are  J.  D. 
Cavenangb,  tba  plaintiff,  and  H.  A  Jarman, 
the  defendant  The  complaint  alleges,  in 
substance,  that  In  1905  the  plaintiff  and  his 
wife  executed  a  mortgage  to  one  Mills,  con- 
veying certain  lands,  to  secure  a  debt;  that 
upon  default  in  the  payment  of  the  debt,  an 
action  was  instituted  against  the  plaintiff 
and  Us  wife  in  the  superior  court  of  On- 
slow coun^.  In  which  a  decree  was  rendved 
at  July  term,  1906,  adjudging  the  amount 
due,  and  condemning  the  land  to  be  aold  to 
pay  the  same;  that  the  land  was  aold  un- 
der the  decree  and  the  proceeds  applied  to 
the  judgment,  learing  a  balance  of  $382.62 


due  ttioeon ;  that  after  said  Judgment  was 
docketed  the  plaintifl  conveyed  another  tract 
of  land  pt  26  acres,  which  belonged  to  him, 
to  his  son-in-law,  and  on  the  same  day  the 
son-in-law  conveyed  the  land  to  the  wifia 
of  the  plaintifl;  Qiat  execution  issued  on 
the  Judgmoit  of  1908  to  collect  Uie  balance 
due  thereon  and  was  levied  on  the  said  25 
acres ;  that  a  homestead  was  aUotted  un^ 
said  execution,  and  exceptions  thereto  were 
filed,  which  were  passed  on  at  April  term, 
1912,  and  a  judgment  waa  tbea  rendered 
Bubatantlally  holding  that  the  plaintiff  was 
not  oititled  to  a  homestead  and  directing 
the  land  to  be  aiOd;  that  said  land  was  sold 
undo:  execution  on  the  1st  day  of  July,  1912, 
and  the  defendant  became  the  purchaser  at 
the  price  of  $530,  and  took  a  deed  therefor; 
that  protest  was  made  against  the  sale,  upon 
the  ground  that  It  had  not  been  properly 
advertised,  and  was  not  being  offered  fdr 
sale  at  the  hour  allowed  by  law.  There  was 
also  allegation  that  tiie  plaintiff  was  an  Ig- 
norant man.  and  that  the  deed  to  hla  son-in- 
law  and  from  Mm  to  the  wife  were  executed 
In  good  faith  and  under  advice  that  this  was 
the  best  way  to  secure  a  homestead,  and 
that  the  price  paid  by  tbe  defendant  was  in- 
adequate. Hie  defendant  demurred  to  the 
complaint;  upon  the  ground  that  It  failed 
to  state  a  cause  of  action  In  any  one,  and 
also  that  It  showed  no  title  or  interest  In 
tbe  plaintiff.  The  demurrer  was  sustained, 
and  the  plaintiff  excepted.  The  plaintiff 
then  moved  the  court  to  allow  him  to  amend 
tbe  complaint  by  alleging,  in  substance,  spe- 
cifically that  the  plaintiff  made  the  convey- 
ance of  the  tract  of  land  mentloued  in  the 
complaint,  under  which  his  wife  obtained 
the  deed  therein  motioned,  being  Ignorant 
of  tbe  true  manner  of  securing  to  himself, 
his  wife  and  children,  their  homestead 
rights,  and  that  the  true  purpose  and  Intent 
of  tbe  transaction  was  that  the  said  proper- 
ty should  be  held  In  trust  for  the  purposes 
of  securing  to  the  said  plaintiff,  his  wife 
and  children,  the  homestead  allowed  by  tbe 
Constitution  of  North  Carolina;  that  there 
was  no  intent  to  defraud  any  creditors  in 
so  doing,  but  that  the  plaintiff,  througb  ig- 
norance and  advice  of  others,  honestly  be- 
lieved that  this  was  tbe  proper  way  to  ob- 
tain his  homestead  rights  for  the  benefit  of 
hla  wife  and  children,  and  such  was  the  ex- 
pressed trust  attached  tO'  the  said  deeds 
therein  mentioned.  The  court  declined  to 
permit  the  plaintiff  to  amend  the  complaint 
as  above,  holding  also  as  a  matter  of  law 
that  such  amendment  waa  Immaterial  and 
could  not  affect  tbe  result  of  the  action.  To 
the  court's  decUning  to  allow  sucb  amend- 
ments and  to  ijs  ruling  tbe  plaintiff  except- 
ed. Tbe  Judgment  also  contains  an  adjudi- 
cation of  title,  an  order  for  a  writ  of  pos- 
session against  the  plaintiff,  and  for  an 
assessment  of  damages  against  the  plain- 


•For  other  eases  see  same  tople  sad  seetlon  NUHBBB  in  Dec.  Dig-  a  Am.  Dig.  K^-No., 
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tiff  and  Oie  surety  <ni  bis  bond.  The  ^aln- 
tlff  excepted  and  appealed. 

O.  y.  Cowper,  of  Kingston,  and  Duffy  & 
Koonce,  of  JacksoDvUle,  for  appellant  Mc- 
Lean, Varser  &  McLean,  of  Lumberton,  and 
Frank  Tliompson,  of  JadisoDTlile,  for  ap- 
pellee. 

PER  CURIAM.  [1]  The  nUlng  of  his 
honor  on  the  motion  to  amend  seems  to  bare 
been  In  exercise  of  his  discretion,  and  wonld 
not  be  reviewable,  but  we  concur  In  the 
opinion  that  If  the  amendment  had  been 
allowed,  the  complaint,  as  amended,  would 
not  have  stated  a  cause  of  action. 

[2,  3]  The  facts  are  not  clearly  stated,  but 
as  they  appear  the  Judgment  of  1912  wonld 
be  an  estoppel,  and  if  there  was  no  estoppel, 
the  plaintiff  could  not  establish  a  parol  tmat 
in  his  own  favor  against  the  grantee  In  his 
deed,  under  Oaylord  v.  Qaylord,  150  N.  0. 
222,  63  S.  E.  1028.  and  his  wife  and  chUdren. 
alleged  to  be  the  other  benefldarlea  of  tiie 
trust,  are  not  parties. 

[4]  The  exceptions  to  the  form  of  the 
Judgment  are  well  taken.  No  answer  has 
been  filed  by  the  defendant,  and  no  facts 
are  admitted,  and  the  Judgment  upon  the  de- 
murrer should  do  no  more  than  adjudicate 
that  the  complaint  does  not  state  a  cause 
of  action,  and  that  the  plalntUF  has  no 
right  to  sue. 

It  also  appears  that  the  bond  of  the  plain- 
tiff does  not  purport  to  cover  anything  ex- 
cept costs. 

The  Judgment  will  therefore  be  modified 
to  tbe  effect  that  the  demurrer  be  sustained, 
the  action  be  dismissed,  and  that  tbe  defend- 
ant recorer  of  the  plaintiff  and  his  surety 
his  costs. 

Modified  and  afllrmed. 

(1»4  N.  C.  471) 

STATE  V.  LUCAS. 

(Snpreme  Court  of  North  Carolina.    Oct  29, 
1913.) 

1.  Hou:cinE  (S  118*)  — Sklf-Dbtensk  — Rb- 

TREAT  TO  THE  WALL. 

Where  an  unprovoked  assault  with  intent 
to  kill  is  made  upon  a  person,  he  may  stand 
bis  ground  and,  if  necessary,  kill  his  assailant, 
although,  if  the  assault  were  not  with  intent 
to  kill,  he  wonld  be  required  to  retreat  to  the 
wall  before  taking  life  in  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homtdde, 
Cent  Dig.  SI  168-171 ;  Dec.  Dig.  S  118.*] 

2.  Homicide  (|  118*)  — Self- DErENSB  —  Uw- 
FBOVOKED  Assault. 

The  rule  requiring  one  to  quit  the  fight 
before  he  can  maintain  self-defense  applies  only 
where  the  person  who  slays  another  provoked 
the  dispute  or  entered  into  it  unlawfully. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §9  168-171;  Dec.  Dig.  »  118.*] 

3.  Homicide  ({  300*)  —  Habmlbss  Ebbob  — 
InsTRncTions  —  Cube  bt  Otheb  Instbito- 

TIONS. 

Error  in  an  instruction  which  required  the 
defendant  to  prove  that  he  was  without  fault 


In  entering  into  the  difficulty  which  resulted 
in  a  homicide  and  to  show  thAt  he  quit  the  fight 
and  went  as  far  as  he  eodtd  with  safety  re- 
quires m  reversal  of  the  conviction  where  it 
was  the  only  instruction  wUch  attempted  to 
lay  down  the  rules  of  aelf-defenas  for  the  jniTi 
although  another  instmctton  had  referred  to  it 
in  general  terms. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent  Dig.  K  614,  616-620,  62:Mi30:  Dec  Die 
i  300.*] 

Appeal  from  Superior  Court,  Camberland 
County;  Ferguson,  Jadge. 

Theodore  Lucas  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  Be- 
vnrsed,  and  new  trial  ordered. 

Indictment  for  murder,  tried  befiwe  bis 
honor,  O.  S.  Ferguson,  Judge,  and  a  Jufy  at 
May  term,  1913,  of  tbe  supoior  court  at 
Cumberland  county.  On  tbe  trial  below  it 
was  proved  that  on  March  16,  1912,  In  Otun- 
berland  county,  the  prisoner,  Theodore  Lu- 
cas, shot  the  deceased,  OUbert  UcDongal, 
with  a  pistol,  Inflicting  wounds  from  wbldi 
he  shortly  died. 

There  was  evidence  on  part  of  tbe  state 
tending  to  show  that  at  the  time  there  was 
altercation  between  tbe  prisoner  and  dece^ 
ed,  when  the  latter  was  seen  to  pat  his  hand 
on  the  prisoner's  shoulder,  when  the  latter 
drew  his  weapon  and  fired  the  shots  wbicii 
resulted  fatally,  and  there  was  no  adequate 
provocation  or  legal  excuse  for  the  homicide 
on  the  part  of  the  defense.  Tbe  prisoner,  a 
witness  in  his  own  behalf,  testified  in  part  ss 
follows:  "I  am  the  defendant  In  this  action. 
I  shot  Gilbert  McDougal.  When  I  shot  bim, 
be  came  up  to  me,  be  did,  and  asked  me 
wtiat  was  that  about  me  sending  for  him 
not  to  come  up  there.  He  was  a  married  maa 
and  I  had  done  discussed  the  matter,  and 
said  they  Just  couldn't  be  together  so  mudi 
and  I  was  the  same  as  her  brother.  He 
made  threats  that  he  was  going  to  get 
drunK  and  what  he  was  going  to  do  to  me. 
When  I  shot  him  he  was  making  towards 
me  with  a  knife.  He  caught  my  arm.  I 
was  trying  to  keep  him  from  striking  me  and 
was  running  backwards,  and  tlie  first  time 
I  shot  him  I  shot  myself  through  tbe  arm. 
He  struck  at  me  and  caught  and  pulled  me 
this  way  and  I  shot  myself  through  the 
arm.  He  run  me  10  or  16  steps  after  he 
was  shot  three  times,  and  tbe  last  one  he 
said:  'You  damn  son  of  a  bitch,  you  better 
run.  If  I  get  you  I  will  kill  you.' "  There 
was  other  testimony  from  eyewitnesses  of 
the  occurrence,  tending  to.  support  this  state- 
ment and  tending  to  show  that  tbe  homicide 
was  committed  by  the  prinsoner  in  bis  nec- 
essary self-defense.  There  was  evidence  also 
to  tbe  effect  that  a  knife  was  found  near 
the  deceased  when  he  fell ;  one  wltneos  say- 
ing when  so  found  It  was  shut  and  another 
that  it  was  open. 

The  court  being  of  oiHUilon  that  there  was 
no  evidence  to  Justify  a  conviction  of  murder 
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In  the  first  degree,  the  case  was  submitted 
on  murder  In  the  second  degree,  nuuulangh- 
ter,  or  excusable  homicide.  There  was  rer- 
dlct  snUty  of  murder  In  second  degree. 
Jndjmrat,  and  indsoner  excepted  and  ap- 
pealed. 

Shaw  &  MacLean,  of  Fayettevllle,  for  ap- 
pellant The  Attorney  General  and  T.  H. 
Calvert,  Aast  At^.  Gen.,  for  the  Stata 

HOKE,  3.  (after  stating  the  facts  as 
above).  After  charging  the  ]ury  correctly  as 
to  mnrder  in  the  second  degree  and  man- 
slaughter, the  court  below,  In  reference  to 
the  prisoner's  claim  of  self-defense,  stated 
the  rule  as  follows:  "But  If  you  are  satisfied 
he  was  without  fault  at  the  time,  that  he  did 
not  enter  into  the  quarrel  willingly,  that  be 
did  not  enter  into  the  fight  maliciously,  but 
that  having  entered  Into  the  fight  he  quit 
it  and  went  as  far  as  he  cottld  with  safety 
and  was  followed  by  the  deceased  and  then 
poshed  to  the  wall  and  shot  and  killed  the 
deceased,  then  he  would  be  acting  in  self- 
d^ense"— and  to  Qiis  the  prisoner  duly 
excepts. 

[1J  It  is  held  for  law  in  this  state  that, 
when  an  unprovoked  and  murderous  as- 
sault Is  made  on  a  citizen,  he  is  not  re- 
quired to  retreat  but  may  stand  bis  ground 
and  take  the  life  of  the  assailant  if  It  is 
necessary  to  do  so  to  save  himself  from 
death  or  great  bodily  barm.  State  v.  Hough, 
138  N.  C.  663,  60  a.  EL  709;  State  v.  Blev- 
Ins.  138  N.  G.  668,  SO  S.  B.  763;  State  v. 
Dixon,  75  N.  O.  275. 

In  the  Hough  Case,  the  doctrine  is  stated  as 
f&Uows:  "If  an  assault  be  committed  under 
such  drctimstances  as  to  naturally  Induce 
the  defendant  to  believe  that  the  deceased 
was  capable  of  doing  him  great  bodily  harm, 
and  Intended  to  do  It,  then  the  law  will 
excuse  the  killing,  because  any  man  who  Is 
not  himself  legally  In  fault  has  the  right  to 
save  his  own  life  or  to  prevent  enormous 
bodily  harm  to  himself.  (4)  There  la  a  dis- 
tinction between  an  assault  with  felonious  in- 
tent and  assault  without  felonious  Intent;  In 
the  fonnw  a  person  attacked  la  under  no  ob- 
ligation to  flee  but  may  stand  his  ground  and 
kill  his  adversary,  if  need  be;  In  the  latter 
he  may  not  stand  his  ground  and  kill  his  ad- 
versary, if  there  Is  any  way  of  escape  open 
to  him." 

In  the  Blevins  Gate,  speaking  to  the  posi- 
tion the  court  said :  "It  has  been  established 
In  this  state  by  sevnal  well-con^dered.  deci- 
sions that  where  a  man  is  without  fault,  and 
a  murderous  assault  Is  made  upon  him,  an 
assanlt  with  intent  to  kill,  he  is  not  required 
to  retreat  but  may  stand  his  ground,  and  if 
Ike  Ull  his  assailant,  and  it  la  necessary  to 
do  80  in  order  to  save  his  own  llffe  or  pro- 
tect his  pason  fmm  great  bodily  harm,  It 
Is  excusable  homicide  and  will  be  so  held 
<State  V.  Harris,  46  N.  G.  190;  State  v. 
mxon,  Tfi  N.  O.  275;  State  v.  Hough,  138 


N.  a  683  [00  S.  B.  709]);  this  necessity, 
real  or  apparent,  to  be  detwmined  by  the 
Jury  on  the  facta  aa  th^  reaacmably  sp- 
peared  to  bint  Tme,  as  said  in  one  or 
two  of  the  dsdslona,  this  la  a  doctrine  of 
rare  and  dangerous  application.  To  have 
the  benefit  of  It,  the  assaulted  party  must 
show  that  he  la  free  from  blame  In  the 
matter ;  that  the  assault  upcoi  him  was  with 
felonious  purpose ;  and  that  he  took  life  only 
wheo  it  was  necessary  to  protect  hlmselt  It 
is  otherwise  in  ordinary  assaults,  even  with 
deadly  weaiwns.  In  such  case  a  man  Is  re- 
quired to  withdraw  if  he  can  do  so  and  to 
retreat  as  far  as  consistent  with  his  own 
safety.  State  v.  Kennedy,  01  N.  O.  672.  In 
either  case  he  can  only  kill  from  necessity. 
But  In  the  one  he  can  have  that  necessity 
determined  in  view  of  the  fact  that  he  has  a 
right  to  stand  his  ground;  in  the  other  he 
must  show  as  one  feature  of  the  neceesi^ 
that  he  has  retreated  to  the  wall." 

It  will  be  noted  from  these  citations,  and 
they  are  in  accord  with  the  doctrine  pre- 
vailing here,  that  when  one  is  subjected  to  an 
unprovoked  assault,  felonious  or  otherwise, 
he  is  not  always  required  to  quit  the  combat 
in  order  to  maintain  the  position  of  self- 
defense.  As  we  have  seen,  if  the  assault  is 
unprovoked  and  with  Intent  to  kill,  the  per- 
son may  stand  his  ground,  and  If  an  ordinary 
assault  he  must  retreat  to  the  wall ;  that  is, 
withdraw  as  far  as  safety  permits. 

[2]  This  principle  of  requiring  one  to  quit 
the  fight  In  order  to  maintain  self-defense 
obtains  only  when  the  person  who  slays  an- 
other has  provoked  the  dispute  or  entered 
Into  It  unlawfully. 

In  the  first  part  of  this  excerpt,  therefore, 
the  court  was  correct  In  holding  that.  In  or- 
der to  establish  self-defense,  the  prisoner 
must  be  without  legal  fault  In  entering  updn 
the  difficulty;  but  having  said  this  and  on 
the  facts  in  evidence  he  committed  error  in 
imposing  on  the  prisoner,  as  be  did,  the  fur- 
ther burden  of  showing  be  "quit  the  fight," 
went  as  far  as  be  could  with  safety,  and  was 
followed  by  deceased,  and  then,  being  pnshed 
to  the  wall,  he  then  shot  and  killed  the  de- 
ceased. 

[S]  It  la  urged  for  the  state  that,  while 
this  direction,  when  standing  alone,  may  be 
subject  of  crittclsm,  It  should  not  be  held  for 
revendble  error  because  In  the  charge  as  a 
whole  the  position  of  s^-defense  has  been 
folrly  presented.  We  are  fully  mindful  of 
this  wholesome  rule  for  construing  a  Judge's 
<Aiarge,  which  has  been  approved  in  severe 
of  our  recent  decisions,  hut  are  not  at  liberty 
to  adopt  the  suggestion  of  the  learned  coun- 
sel in  the  present  Inst^ce.  While  his  honor 
in  a  former  part  of  the  charge  made  one  ref- 
erence in  general  terms  to  the  doctrine  of 
self-defense  as  being  a  killing  from  necessity, 
it  la  in  this  present  portion  that  he  lays  down 
the  rule  on  the  subject  for  the  Jury's  guid- 
ance, and  it  Is  the  only  place  he  itf^nds^v^ 
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professes  to  do  it  There  is  nothing  in  any 
other  portion  of  the  charge  that  corrects  or 
tends  to  correct  or  qualify  the  rule  as  stat- 
ed, and  In  our  opinion  it  amounts  to  reversi- 
ble error,  entitling  the  prisoner  to  a  new 
trial.  It  Is  so  ordered. 
New  trial. 


(1S4  N.  C.  36S ;  170  N.  C.  666) 

KISTLES  T.  SOUTHERN  RT.  GO. 

(Supreme  Court  of  North  Carolina.   Oct  29, 

1913.) 

Appeal  and  Ebbob  ((  781*)  —  Disuxbsal  or 
Appeal — Gbodndb— Collubivk  action. 
The  Supreme  Court  will  not  attempt  to 
construe  Laws  1907,  c.  24,  §  3,  and  the  act  of 
ConEresa  ratified  March  3,  1913  (Act  March  3, 
IDlis,  c.  117.  37  Stat  732),  as  to  transporta- 
tion of  lotoxicatiiiK  liquor,  without  the  benefit 
of  a  full  arsumeut  by  opposing  counsel  in  a 
case  in  which  there  is  a  real  controvers;,  and 
will  therefore  dismiss  an  appeal  from  a  judg- 
ment In  an  action  brought  to  obtain  a  construc- 
tion of  such  act  where  it  is  apparent  that  both 
parties  are  interested  on  the  same  side  of  the 
case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  63-80,  8122;  Dec.  Dig.  f 
781.*] 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; Cline,  Judge. 

Action  by  A.  M.  Klstler  against  the  Sontb- 
em  Railway  Company.  From  a  Judgment 
for  the  plaintiff  upon  an  agreed  statement 
of  focts,  the  defendant  appeals.  Appeal  dis- 
missed. 

This  is  an  action  to  recover  one  barrel  of 
beer,  consigned  to  the  plaintiff,  and  heard 
upon  an  agreed  statement  of  facta.  There 
was  lodgment  In  tavor  of  the  plaintiff,  and 

the  defendant  excepted  and  appealed. 

S.  J.  Ervln,  of  Morganton,  for  appellant 
W.  A.  Self,  of  Hickory,  for  appellee. 

PER  CURIAM.  This  is  a  proceeding  to 
obtain  a  determination  of  the  question 
whether  the  defendant  can  legally  trans- 
port a  barrel  of  beer  from  a  point  beyond  the 
state  to  Morgantown,  N.  C,  and  there  deliv- 
er It  to  the  plaintiff.  The  plaintiff  flies  a 
brief  contending  that  chapter  24,  S  3,  Laws 
1907,  forbidding  such  act,  and  the  act  of 
Congress  raUOed  March  3,  1913  @7  Stat  73^. 
c.  117),  cannot  deprive  him  of  the  right  to 
receive  such  consignment  The  defendant  in 
his  brief  avers  that  he  Is  ready  to  obey  the 
law  If  he  knows  what  it  Is  and  files  a  brief 
in  accordance  with  the  contention  of  the 
plaintiff.  It  Is  apparent  that  both  parties 
are  Interested  on  the  same  side  and  that 
this  is  really  a  proceeding  to  ask  the  ad- 
vice or  opinion  of  the  court  on  practically  a 
"moot  case,"  though  there  is  no  doubt  as  to 
the  facts.  There  was  no  stay  of  execution, 
and  the  beer  was  doobtleas  delivered  and 
long  since  consumed. 

In  Parker  v.  Bank,  162  N.  G  265,  67  S.  E. 
492,  this  court  held  that  the  object  of  the 


suit  was  evidently  to  procure  a  constructloa 
of  section  4,  c.  150,  Laws  1909.  and  that  it  was 
instituted  solely  for  the  purpose  of  obtainins 
the  opinion  of  the  court  and  dismissed  the 
action.  That  case  referred  to  Blake  v.  As- 
kew, 76  N.  C.  327,  in  which  it  was  attempted 
in  a  similar  way  to  obtain  the  opinion  of  the 
court  as  to  the  validity  of  the  special  tax 
bonds  and  where  the  same  «ction  was  taken. 
In  this  case  1^  would  be  necessary  to  coa* 
strue  the  above  statutes  of  the  state  and 
of  the  United  States,  and'  we  are  not  wiUing 
to  pass  hpon  a  question  of  such  importance 
without  the  benefit  of  a  bona  fide  controv^ 
sy  and  full  argument  by  opposing  couns^ 
The  court  has  refused  to  entertain  controTet* 
sy  submitted  to  obtain  the  opinion  of  the 
court  upon  the  administration  of  the  public 
school  system  (Board  of  Education  v.  Kenan, 
112  N.  C  567,  17  S.  E.  485)  or  to  advise  a 
sheriff  as  to  the  application  ot  moneys  (AQDi- 
kan  V.  Fox,  64  N.  a  107:  Bates  t.  Ltlly,  65 
N.  a  232). 

We  must  therefore  enter  an  order:  Appeal 
dismissed. 

(163  N.  a  ns) 

OUTLAW  V.  GRAT. 
(Supreme  Court  of  North  Carolina.    Oct  22, 

19130 

L  MiNXS   AETD    HlNEBAUi    (|  K*)— OOXTR- 

ANCB— COHSTBITOTIOn. 

An  indenture  under  seal  grantiDS  on  a  sUt- 
ed  consideration  all  of  the  marl  ana  fossil  de 
posits  under  the  grsotor's.land,  to  the  grantee, 
his  heirs  and  assigns,  together  with  the  right  to 
enter  and  remove  the  same,  is  a  conveyance  in 
fee,  and  is  not  a  mere  temporary  license  revoca- 
ble at  tbe  will  of  the  grantor,  and  hence  the  rigbt 
to  remove  the  marl  and  other  deposits  passes  to 
the  executors  and  representatives  of*  tbe  gzsn- 
tee. 

[Ed.  Note^For  otiier  cases,  see  lUnes  and 
Minerals^  Cent  Dig.  H  US-lW;  Dec.  Dig.  | 
55.'] 

2.  DeEUB  (I  90*)— CONSTIHJCTIOW. 

A  deed  should  be  ooostrued  most  favorablj 
to  the  grantee. 

[Ed.  Note.— Fot  otiier  <»Be8,  see  Deeds.  Cmt 
Dig.  ii  234r-237,  247,  248;  Dec.  Dig.  |  90.*] 

3.  Mnna  ano  Hinekals  (!  65*)— Cohvbt- 

ANCE. 

Tbe  minerals  beneath  the  surface  of  laod 
may  be  conveyed  in  fee  separate  from  tbe  sur- 
face of  the  land. 

[Ed.  Note.— For  other  cases,  see  Mines  aod 
Minerals,  Cent  D^.  S|  163-l«f;  Dec.  Dig.  i 

C^ark,  G.  J.,  and  Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court  Lenoir  Court- 
;  Allen,  Judge. 

Action  by  F.  P.  Outlaw  against  M.  B.  Gray. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

Loftln  &  Dawson  and  O.  V.  Cowper,  all  of 
Einston,  for  anwllant  Bonse  &  Land,  of 
Klnston,  for  appellee. 

BROWN,  J.  The  case  turns  upon  the  con- 
struction of  an  Indenture  from  Julia  EL  Gray 
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to  M.  E.  Gray,  the  material  pert  of  which  is 
as  follows:  "That  said  party  of  the  first 
part  for  and  In  consideration  of  the  sum  of 
ten  dollars  ($10.00)  to  her  In  band  paid  by  the 
said  party  of  the  second  part,  receipt  of 
which  is  hereby  fully  acknowledged,  the  said 
party  of  the  first  part  hath  given,  granted, 
bargained,  and  sold,  and  by  these  presents  do 
give,  grant,  bargain,  sell,  and  convey  unto 
the  party  of  the  second  part,  his  h^rs,  ex- 
ecutors, administrators,  and  assign^  the 
right  of  entering  in  and  upon  the  lands  here- 
inafter described  for  the  purpose  of  search- 
ing for  all  marl  deposits  and  fossil  substance, 
and  for  taking  and  removing  therefrom  said 
marl  and  fossil  substance,  which  he  may 
find  imbedded  in  the  earth  of  the  said  lands, 
and  for  mining  and  quarrying  operations  for 
that  purpose  to  any  extent  he  may  deem  ad- 
visable, but  not  to  hold  possession  of  any  part 
of  the  said  lauds  for  any  other  purpose  what- 
soever." Here  follows  a  description  of  the 
lands  and  a  covenant  that  no  other  consid- 
eration by  way  of  rent  is  to  be  paid  for  the 
marl  except  that  recited  in  the  deed,  and  a 
clause  wherein  the  grantee  covenants  that 
"no  damage  shall  be  done  to  said  lands  other 
than  shall  be  necessary  in  conducting  the 
operations  vedfled."  The  Instromoit  is 
nnder  seal: 

[1]  The  plalntifls  contend  that  the  written 
Instrument  is  a  mere  license  to  quarry  for 
marl  and  fossil  substances  In  the  earth  and 
that  It  expired  with  the  death  of  the  grantor. 
His  honor  so  held.  The  defendant  contends 
it  is  a  deed  In  fee  and  that  It  conveys  in  fee 
simple  all  "marl  deposits  and  fossil  sub- 
stances" under  the  surface  of  the  land  des- 
cribed in  the  instrument  under  a  covenant 
upon  the  part  of  the  grantee  that  no  damage 
shall  be  done  the  land  other  than  shall  be 
necessary  to  remove  such  deposits. 

The  character  of  the  instrument  and  the 
language  employed  are  both  appropriate  to 
the  conveyance  of  a  fee-simple  estate  in  "all 
the  marl  deposits  and  fossil  substances"  im- 
bedded in  the  earth  of  the  lands  described 
therein,  and  such  Is  the  legal  construction  we 
put  upon  it.  It  must  be  admitted  that  the 
deed  Is  sufficient  In  form  to  convey  a  fee  in 
the  land  itself  had  that  been  the  subject  of 
conveyance.  That  b^g  so,  It  is  siiffldent 
to  convey  a  fee  in  the  mineral  deposits  des- 
cribed In  It.  The  grant  Is  made  upon  a 
present  and  stated  consideratLon,  and  not 
upon  a  rent  charge  or  other  consideration 
payable  In  the  fntareu  It  Is  made  of  "all  the 
marl  deposits  and  tosaU  substances"  imbed- 
ded In  the  land,  and,  not  only  of  sndi  as  the 
srantee  may  from  time  to  time  remove  with- 
in a  given  tlmft.  Am  the  grantee  Is  given  the 
right  to  rwnore  "all  fbe  marl  deposits,"  Us 
Interest  cannot  be  terminated  until  they 
axe  removed.  VoAw  a  revocable  Ucemae  they 
could  be  terminated  at  any  time.  It  is  made 
to  the  grantee  and  "his  heirs,  executors,  ad- 


ministrators and  assigns,**  and  not  tt  the 
grantee  for  years  or  llf&  Bvery  clause  and 
recital  In  the  instrument  appears  to  be  In- 
consistent with  the  Idea  of  a  temporary  li- 
cense revocable  at  the  will  of  the  grantor, 
and  Is  wholly  consistent  with  an  Intention  to 
convey  a  fee. 

[2]  If  the  meaning  Is  doubtful,  we  should 
constme  It  a  fee ;  that  being  more  favorable 
to  the  grantee.  Devlin  on  Deeds,  c  25. 

[3]  That  mineral  substances  beneath  the 
surface  of  the  earth  may  be  conveyed  by 
deed  distinct  from  the  right  to  the  surface  It- 
self Is  now  well  settled.  The  common-law 
courts  of  England  regarded  su<^  rights  as 
incorporeal  hereditaments,  a  right  issuing  out 
of  a  thing  corporate,  because  there  could  be 
no  livery  of  seledn.  In  this  country,  where 
Uvery  of  seisin  Is  not  essential  in  the  trans- 
mlBsion  of  the  title,  such  rights  are  regarded 
a  corporeal  hereditaments  and  pass  by  apt 
words  in  a  deed,  though  not  susceptible  of 
livery  of  seisin;  delivery  or  registration  of 
the  deed  taking  its  place.  Hartwell  v.  Cam- 
man,  10  N.  J.  Eq.  128,  64  Am.  Dec  449.  The 
conveyance  of  such  rights  in  fee  Is  common 
in  Pennsylvania  and  other  mining  states.  In 
that  state  there  are  numerous  decisions  to 
the  effect  that  a  conveyance  of  the  right  to 
take  the  coal  under  the  grantor's  tract  of 
land  Is  a  conveyance  of  the  entire  ownership 
of  the  coal  in  place  beneath  the  land.  Cald- 
well V.  Pulton,  31  Pa.  475,  72  Am  Dec.  761, 
and  notes.  This  case  is  almost  on  all  fours 
with  the  case  at  bar.  The  words  employed 
In  this  deed  are  very  comprehensive  and 
express  absolute  ownership  and  complete 
enjoyment  of  the  interest  conveyed.  They 
are  inconsistent  with  the  Idea  of  a  tempozaiy 
and  transtent  nsew 

Beversed. 

OLARK,  C  Ji  and  HOKB,  dissent 


(ICS  N.  C.  I8S) 

BARPIELD  V.  HILI.  et  aL 

(Snpreme  Court  of  North  Carolina.    Oct.  16, 
1913.) 

1.  Advkbsb  PossESBion  Q  llS*)~B]vmAoa— 
QuBsnoHB  roB  JtmT. 

In  an  action  to  try  the  title  to  land,  where 
the  plaintiff  introduced  evidence  tending  to 
prove  adverse  possession  for  more  tbaa  21  yeara 
onder  color  of  title,  a  motion  to  oonsuit  was 
properly  denied. 

[Ed.  Note.— For  other  eases,  see  Advene  Pos- 
session, Cent  Dig.  H  814,  681-701;  D«c.  Dig. 
I  115.*] 

2.  TBIAL  (!  141*)— DiSKOTION  OF  Vebdict— 
Wren  Poweb  uat  be  EIxebcised. 

Where  the  evidence  Is  uniwatrBdicted,  and 
only  one  inference  can  be  drawn  therefirom,  the 
judge  may  direct  the  jary  to  find  a  certain  ver- 
dict if  they  believe  the  evidence,  bat  It  Is  very 
rare  that  a  verdict  can  be  properly  directed 
when  the  sole  qnestion  is  the  possession  of  land, 
and  much  evidence  is  offered  on  each  side. 

{EA.  Note.— For  other  cases,  see  TrieL  Cent 
Dig.'  S  336;  Dec.  Dig.  S  141.*] 
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3.  Advebsb  Possession  (J  112*)— Ejbctickwt 

(§  9*)— EVIDENCE—BUBDKN  OP  PBOOF. 

The  plaintiff,  id  an  action 'to  try  the  title 
to  land,  maat  recover  upon  the  atrength  of  his 
own  title,  and  not  merely  rely  on  the  veakness 
of  his  adversary's  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §J  651,  653,  654,  657-659. 
661-663,  665,  666:  Dec.  Dig.  %  112;*  Eject- 
ment, Cent  Dig.  Sfi  1^29 ;  Dec.  Dig.  S  »••] 

4.  Advebsb  Possession  (|  13*)— Requisites. 

In  order  to  prove  title  by  adverse  posses- 
sion under  Revisal  1905,  {  380,  Bubd.  2,  plain- 
tiff, in  an  action  to  try  the  title  to  land,  mast 
ahow  open,  notoriooa,  continaooa,  and  unequivo* 
cal  adverse  occnpatioa  within  Tiaible  bounda- 
ries and  under  claim  of  owoerabip,  of  the  land 
in  dispute  and  covered  by  his  deeds,  for  21 
years  prior  to  the  alleged  trespaaa  of  defendant. 

[Ed.  Note.— For  other  ooaes,  see  Adverse  Pos- 
session. Gent  Dig.  If  6S,  67-76;  Dec.  Dig.  f 
13.* 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  1.  pp.  227-236  ;  vol.  6,  p.  7668.] 

5.  Advebsb  Possession  (}  115*)— Evidence- 
Questions  FOB  JUBT. 

Evidence  In  an  action  to  try  the  title  to 
land,  wherein  plaintiff  claimed  title  by  adverse 
possession,  held  to  be  so  Car  conflicting  on  the 
question  of  continuous  and  unequivocal  posses- 
sion for  the  period  required,  that  the  case 
should  have  been  submitted  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
aession.  Cent.  Dig.  $8  314,  691-701 ;  Dec  Dig. 

5  iisA 

a.  Advebsb  Possbssion  ({  85*)— Evidence— 

APMiaSIBILITY. 

In  an  action  to  try  the  title  to  land,  where 
plaintiff  relied  on  adverse  possession,  it  was  er- 
ror to  exclude  evidence  offered  by  defendant 
that  a  certain  line  was  surveyed,  and  that 
plaintiff  and  his  pTedecessors  never  claimed  be- 
yond it 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  U  813,  408-503,  656.  667, 
660,  668,  688-680 ;  ike.  Dig.  |  85.*] 

Hoke  and  Walker,  3 J.,  dlventiiis. 

Appeal  from  Superior  Court,  Lenoir  Goun- 
ty;   Justice.  Judge. 

Action  by  Mlcajah  Barfleld  against  T.  R. 
UUl,  Milton  Creech,  Lena  Creech,  and  oth- 
ers, to  try  the  title  to  land.  Judgment  for 
defendant  Hill  as  to  part  of  the  land,  and 
for  plaintiff  ds  to  the  remainder,  and  the 
defendants  Creech  appeal  from  the  Judg- 
ment for  plaintiff.   New  trial. 

This  issue  was  submitted: 

"Is  the  plaintifr,  Micajab  Barfield.  the 
owner  of  the  land  described  In  the  com- 
plaint? A.  Yes,  except  the  land  lying  west 
of  the  line  from  7  to  H,  which  would  ap- 
pear to  t>e  lands  of  the  defendant  HIU,  he 
having  been  In  actual  possession  under  color 
of  title." 

The  court  charged  as  follows:  "Gentlemen 
of  the  jury,  is  the  plalntlfT,  Mlcajah  Bar- 
fleld, the  owner  of  the  land  described  In 
the  complaint?  The  court  directs  you,  gen- 
tlemen,  If  yon  believe  the  testimony  and 
find  the  f^cts  to  be  as  testified  to  by  all 
the  witnesses,  you  will  answer  'Yes,  except 
that  part  of  the  land  that  lies  west  of  the 
line  indicated  on  the  map  running  from  7 


to  H,  and  as  to  fliat  he  Is  not  the  ownn.*" 
Defendants  OeeCh  exo^tted.  The  oomt 
rraidered  Jadgment  in  fhror  of  detaidant 
Hill  for  the  tract  of  land  daimed  1^  him, 
and  against  defendants  Greedi  for  the  land 
claimed  by  them. 

The  following  Is  b  map  of  the  premiseB  In 
QnesUon: 


Rouse  &  Land  and  Loftln  &  Dawson,  all 
of  Kinston,  for  appellants.    J.  P.  Frizelle  , 
and  G.  T.  Oowper,  of  Kinston,  for  appellee. 

BROWN,  J.  It  is  Important  to  clearly 
distliignlsh  the  contentions  made  by  the  de- 
f^dant  Hill,  which  were  sustained,  and 
from  which  there  was  no  appeal,  and  that 
made  by  the  defendants  Creech,  who  are 
appellants  in  this  cause.  Of  the  land  la 
dispute,  defendant  Hill  claimed  and  recov- 
ered that  portion  within  the  boundaries  on 
the  map  7,  8,  H,  and  back  to  7,  while  the  ] 
defendants  Creech,  who  lost  below  and  ap-  j 
pealed,  claimed  the  land  In  the  bounds  7, 
A,  B,  C,  E,  D,  10,  0,  H,  and  back  to  7. 

[1]  The  plaintiff  Introduced  a  chain  of 
deeds  to  himself  and  those  under  whom  be 
claims,  beginning  February.  1,  1879,  and  end- 
ing S^tember  8,  190S,  covering  the  land  in 
dispute.  Plaintiff  then  Introduced  evidence 
tending  to  prove  possession  for  more  than 
21  years  under  color,  which  it  Is  unneces- 
sary to  set  out.    Therefore  the  motion  tu 
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Donsidt  was  properly  denied.  Wblle  such 
evidence  tends  to  prove  the  necessary  pos- 
session, and  Is  of  sufficient  probative  force 
to  warrant  a  jury  In  finding  for  the  plain- 
tiff Id  case  they  saw  fit  to  do  so,  we  do  not 
think  upon  the  whole  evidence  the  court  was 
jnstlfled  in  directing  a  verdict. 

[2]  We  do  not  question  the  right  of  the 
judge  to  do  so  In  certain  cases,  where  the 
evidence  Is  uncontradicted  and  believed  by 
the  jury  to  be  true,  and  only  one  Inference 
can  be  drawn  from  It  It  is  very  rare  that 
a  verdict  can  be  properly  directed  where 
the  sole  Issue  is  one  of  possession  of  land, 
and  much  evidence,  as  In  this  case,  la  of- 
fered on  each  side. 

[3]  The  plaintiff  must  recover  upon  the 
strength  of  his  own  title,  and  not  rely  upon 
the  weakness  of  his  adversary's.  FaUing 
to  offer  a  grant  from  the  »tate,  the  plain- 
tiff relies  upon  color  and  21  years'  posses- 
sion to  show  title  out  of  the  state. 

[4]  The  burden  1b  therefore  upon  him  to 
prove  adverse  occupation  and  claim  of  own- 
ership of  the  land  In  dispute,  and  covered 
by  bis  deeds,  for  21  coniinuouB  years  prior 
to  the  alleged  trespass,  for  he  must  have  ac- 
quired title  at  the  time  of  the  trespass. 
Gordner  v.  Lumber  Co.,  144  N.  C.  110,  S8 
S.  E.  695. 

Sudi  possession  for  that  period  must  have 
been  open,  notorious,  continuous,  and  un- 
equivocal, and  It  must  have  been  ascertain- 
ed and  identified  under  known  and  visible 
lines  or  boundaries.  Rev.  1905.  S  380.  subd. 
2;  Mobley  v.  Griffin,  104  N.  C.  115,  10  S. 
E.  142. 

[S]  Taking  into  condderation  the  evidence 
offered  by  the  defendant,  we  do  not  think 
the  charge  of  the  court  can  be  sustained, 
for  there  is  contradictory  evidence  as  to 
whether  plaintiffs'  possession  was  continnous 
and  unequivocal  for  the  period  required. 

There  Is,  also,  some  evidence  tlmt  idaln- 
tUTs  possession  did  not  begin  21  years  be- 
fore the  tre^ss  or  the  trial.  Witness  Is- 
ler  testified:  "I  remember  this  land  for  about 
22  years.  Aldrldge  was  the  first  I  knew  on 
It,  about  22  years  ago.  Aldiidge  was  on  it 
mitil  Edwards  went  In."  The  action  was 
Instltnted  January  21, 1911,  nearly  2%  years 
before  the  trial.  The  witness  was  speaking, 
we  must  Infer,  as  of  the  date  of  the  trial 
in  the  superior  court 

Hiere  is  evidence  toiding  to  show  a  mark- 
ed line  betweoi  Pate,  under  whom  plaintiff 
daima,  and  Creech,  and  tiiat  Miller  Oreech 
cot  rail  tlmbor  on  the  land  in  dlqpute  near 
this  lln^  and  a  wlteess  testified  that  on  one 
occasion  he  had  heard  a  conversation  between 
Pate  and  HUler  Creedi  about  some  rail  tim- 
ber tliat  OreeiA  bad  cat  near  A,  and  that 


Creech  had  cut  at  tiiat  point  one  tree  just 
over  the  line. 

The  testimony  of  Lovit  Hines  tends  to 
prove  that  the  Creeches  had  exercised  owner- 
ship over  this  land  ever  since  he  could  re- 
member, and  as  far  back  as  1870. 

The  plaintiff  himself  testified  that  Milton 
Creech  had  been  on  the  part  in  dispute  for  a 
while  after  the  plaintiff  purchased  the  land 
from  Edwards. 

There  was  also  evidence  for  the  defendants 
that  shortly  after  the  war  Miller  B.  Ci;eech 
chopped  and  used  turpentine  trees  along  the 
road  In  the  disputed  territory,  and  that  these 
were  used  for  several  years;  that  the  house 
on  the  disputed  territory  near  A  was  built  in 
1870  or  1871,  and  that  there  was  some  clear- 
ed land  around  this  bouse,  which  had  been  in 
possession  of  the  Creeches  for  a  number  of 
years  and  used  by  them;  ,that  about  1876 
Miller  B.  Creech  rented  the  land  in  dispute, 
situated  In  the  fork  of  the  road  across  from 
the  church,  to  one  Franklin  £>all,  who  built 
a  ginhouse  at  this  point  and  ran  it  one  sea- 
son, and  then  gave  it  up  to  Mr.  Creedi. 

There  is  evidence  tending  to  prove  a  sor^ 
vey  by  one  Jone^  in  the  80's,  and  that  he 
ran  the  line  as  now  claimed  by  defendants, 
and  that  Pate  and  Miller  Creech  were  xwes- 
ent  and  no  objection  was  made  by  either. 

There  is  evidence  of  the  cutting  ctf  timber 
on  the  land  in  dispute  by  a  lumber  company 
by  authority  of  the  Creeches,  after  plaintiff 
Barfleld  had  purchased  from  Edwards  and 
lived  near  by. 

There  is  other  evidence  in  the  record  tend- 
ing to  contradict  i^alntifTs  claim  of  continu- 
ous possession,  but  we  deem  it  unnecessary 
to  go  farther  into  ft. 

[6]  The  defendante  offered  to  prove  that 
a  certain  line  was  surveyed,  and  that  Pate 
and  those  from  whom  plaintiff  deraigns  his 
titie  never  claimed  beyond  it  This  evidence 
was  excluded.  In  this  there  was  error. 

In  Haddock  v.  Leary.  148  N.  C.  380.  62  S. 
E.  427,  our  learned  Brotiier  Justice  Allen 
charged  the  jury  as  follows:  "If  you  find  by 
the  greater  weif^t  of  the  evidence  that  the 
plaintiff  and  the  grantor  of  defendants  ran 
an  agreed  line  on  the  map  from  E  to  H  to  G 
to  F,  in  1895,  and  the  plaintiff  after  that  time 
did  not  claim  beyond  this  line,  you  should 
answer  the  first  Issue  'No,'  altiiough  you 
should  further  find  that  plaintiff's  deed  cov- 
ered the  land  and  he  was  living  upon  a  part 
of  the  land  embraced  In  his  deed."  That 
charge  was  sustained.  Kennebeck  v.  Spring- 
er, 4  Mass.  416,  3  Am.  Dec.  227;  Malone,  Beai 
Prop.  Trials,  p.  282  and  note. 

New  trial. 

HOEB  and  WALKBB,  JJ.,  dissenting. 
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on  N.  c.  stt) 

BLOIN  CITY  BANKING  CO.  t, 
HcBAGHBRN  et  al. 

(Supreme  Court  of  North  Cardinft.    Oct  22, 

1918.) 

1.  Bills  and  Notes  (8  330*>— Tbanbfeb— In- 

DOBSEUEmv-NECKBSITT. 

Under  Revival  1906,  S  2178,  providing  that 
a  negotiable  iastrument  payable  to  order  may  be 
ne^tiated  by  the  indorsement  of  the  holder 
coupled  with  delivery,  tiie  delivery  of  a  promis- 
eoi?  note  payable  to  order  vithoat  indorsement 
makes  the  transferee  a  mere  equitable  owner, 
and  be  does  not  take  the  paper  frae  from  defens- 
es good  between  the  parties  as  he  mold  were 
he  a  bona  fide  purchaser. 

[Ed.  Note.— For  other  eases,  see  Bills  and 
Notes,  Cent  Dig.  f 1  704-8M ;  Dee.  Dig.  1 830.*] 

2.  Bnx8  AND  Notes  (S  830*)— DmeNSEs. 

A  mere  equitable  owner  of  a  promissory 
note  takes  it  subject  to  defenses  good  against 
the  holder,  and  consequently,  where  the  note  was 
procured  by  fraud,  the  transferee's  want  of  no- 
tice of  the  fraud  ii  Immaterial ;  U  being  a  good 
defense  against  him. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  794-804 ;  Dec  Dig.  {  830.*] 

8.  BTIDXNCK  (I  818*)— ADlOBSIBItJTT— HKAB- 
BAT. 

In  an  action  upon  a  note,  where  the  plaintiff 
was  a  mere  equitable  holder  of  the  instrument,  a 
letter  written  by  one  not  a  party  to  the  note 
tending  to  show  good  faith  of  plaintiff,  is  inad- 
missible as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8S  1193-1200;  Dec  big.  1  318.*] 

App^l  from  Saperlor  Court,  Robeson  Coun- 
ty ;  Ferguson,  Judge. 

Action  by  the  Elgin  Clt7  Banking  Company 
^lalnst  R.  A.  McEachMm  and  others.  From 
a  Jndgmrat  for  dtfaidantfl^  idalntlff  apiteaU. 
Affirmed. 

This  Is  an  action  vpaa  .a  note  executed  by 
the  defendant  and  payaUe  to  tbe  ord»  of 
Albert  O.  Tracy  for  the  purchase  price  of  a 
horse.  The  plaintiff  alleged  that  the  note 
was  transferred  for  ralue  and  before  it  was 
due  by  Indorsement  to  Coleman  &  Son  and 
by  Coleman  &  Son  to  tin  plaintiff.  The  de- 
fendant dented  the  Indorsement  by  Tracy  and 
alleged  that  the  note  was  procured  by  false 
and  fraudulent  representations.  Defendants 
further  alleged  that  the  note  was  not  to  be- 
come effective  until  and  unless  It  was  sign- 
ed by  14  solvent  persons,  the  plan  of  sale 
being  that  14  mm  would  take  shares  of  f200 
each,  making  up  tibe  total  purchase  price  of 
$2,800,  and  It  was  only  signed  by  11  men, 
some  of  whom  were  not  solvent 

The  evidence  as  to  the  Indorsement  of  the 
note  was  as  follows : 

Charles  B.  Coleman  testified ;  "I  reside  at 
Wayne,  111.,  and  am  engaged  in  importing 
and  breeding  Percheron  horses  and  farming. 
I  am  associated  with  my  sons  In  business 
under  the  firm  name  of  Charles  B.  Colonan 
ft  Sons.  On  Februuy  18,  IHIO,  I  purchased 
from  Alvln  O.  Tracy  the  note  of  Robert  A. 
McBachem  et  aL  [The  note  was  exhibited 
to  him  and  Is  the  same  note  sued  on  in  this 
case.]    I  acc^ted  this  note,  the  fitce  Talue 


thereof  with  accrued  interest  tiiereon  in 
payment  for  an  Imported  stallion.  Hr.  Tra- 
cy gave  me  the  bank  letter  from  the  Bank  of 
Red  Springs  at  the  same  time  that  I  bought 
the  note.  The  purchase  price  of  the  horse  I 
sold  Tracy  was  something  like  a  thousand 
dollars.  I  Inquired  about  the  note  from  Tra- 
cy, and  he  satisfied  me  that  the  makers  were 
solvent  and  responsible.  I  made  no  inquiry 
as  to  what  the  note  was  given  for.  He 
recommended  it  so  highly  that  he  said  be 
had  Just  as  soon  put  his  name  across  the 
back  of  the  note.  He  said  he  would  put  hU 
name  on  the  back  of  the  note.'* 

The  jury  retnrned  the  following  verdict: 

"(1)  Did  the  plaintiff  become  the  holder  of 
the  note  sued  on  before  ova-due  and  without 
notice  that  it  had  previously  been  dishonored 
and  did  It  take  It  In  good  faith  and  for  value^ 
without  notice  of  any  Infirmity  or  defect  bi 
the  same?   Answw:  Na 

"(2)  Is  the  plaintiff  the  etinltable  owner 
of  the  note  sued  on?  Amwer:  Yea. 

"(3)  Did  the  defendants  sign  the  note 
sued  on  with  the  agreement  made  at  the 
time  that  the  note  should  be  surrendered  in 
the  event  Tracy  or  his  ^ent;  James,  biled 
to  procure  the  signature  of  14  solvent  ot 
responsible  parties  to  said  note?  Answer: 
Xes. 

"(4)  Was  the  execution  of  the  note  sued 
on  procured  by  false  and  fraudulent  repre- 
sentations, as  alleged  in  the  answer?  An- 
swer: Yes." 

The  plaintiff  requested  the  following  spe- 
cial Instructions  to  be  given  to  the  Juiy  hy 
his  tumor: 

**(!)  If  the  Jury  shall  find  from  the  evi- 
dence that  the  note  in  question  was,  on  the 
18th  day  of  Febmary,  1910,  sold  and  deliver- 
ed, for  value,  by  Alvln  O.  Trac^  to  Charlra 
B.  Coleman  ft  Bens,  and  on  the  10th  day  of 
May,  1910,  Qis  same  was  indorsed,  sold,  and 
deUvoed  by  said  Coleman  ft  Sons  to  the 
Elgin  City  Bankliv  Company,  for  value,  the 
said  plaintiff  Is  presumed  to  be  tiie  holder 
of  said  note  In  due  couxse." 

His  honor  refused  to  give  this  instmrtlni. 
and  the  plaintUC  excepted. 

**(2)  If  tbB  Jury  shall  find  from  ttie  evi- 
dence that  tiie  Elgin  City  Banking  Company 
had  no  knowledge  c€  any  fraud  or  defect  in 
the  execution  of  said  note,  at  the  time  the 
purchase  of  same  from  said  Coleman  ft  Sods, 
and  that  said  note  was  indorsed  ttf  said 
Coleman  ft  Sons  and  delivered,  for  valuer  be- 
foie  maturity,  to  plaintiff,  the  said  Elgin  aty 
Banking  Company  vriU  be  presumed  to  bo 
the  holder  of  said  note  in  due  oonrse.** 

His  honor  refused  to  give  this  instmctlnk. 
Plaintiff  excepted. 

His  honor  diarged  on  tiie  first  Issue: 

"In  order  for  the  plaintiff  to  be  the  hoMee 
of  the  note  in  due  course,  &  la  necessary  for 
the  plaintiff  to  show  to  yon  from  the  evl< 
dence,  and  by  Its  greater  weight,  that  It  Is  a 


■For  other  oasss  see  Hune  topic  sad  lecUon  NUUBER  In  Deo.  Dig.  a  Am.  Db,g|(^^|ff^ 
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puTChaaei  of  ttu  note  for  a  ralaalile  conald- 
eratton.  and  before  it  la  due,  and  In  order 
to  conatltute  tbe  plaintiff  a  luAder  In  due 
coorae.  it  la  necessary  tbat  it  shoold  be  in- 
dorsed by  the  payee  <m  tbe  note,  and  when 
tbe  iudorsemuit  la  denied  It  derolTes  upon 
tbe  pifl^nt^^if  to  prove  Uie  Indorawtent  by 
tbe  greater  wdgbt  of  tbe  evidoice^  So  that 
one  of  the  first  questions  for  yon  to  Inquire 
into  la  whether  or  not  the  note  waa  indoraed 
by  Tracy  to  Coleman.  The  evidence  teach- 
ing the  Indorsement,  aiid  the  only  testimony 
in  regard  to  that,  la  contained  in  the  deposi- 
tion of  Coleman,  and  It  la  contained  in  that 
portion  of  the  deposition  In  wliich  the  qnes- 
tion  is  asked:  'Was  there  any  contract  be- 
tween yon  and  O.  Tracy  or  between  the 
firm  of  C.  R.  Coleman  &  Son  and  A.  O.  Tracy 
at  or  prior  to  the  indorsement  of  this  note 
that  the  note  should  be  returned  If  it  Is 
not  good,  and  he  recommended  It  so  highly 
that  he  had  said  he  had  just  as  soon  put  his 
name  across  the  back.'  There  was  nothing 
said  abont  the  Indorsement  on  the  note;  he 
said  be  woald  put  his  name  on  the  back  of 
the  note;  that  la  all  the  evidence  touching 
the  question  of  Indorsement.  It  la  con- 
tended on  the  part  of  the  defendants  that  it 
waa  only  a  promise  to  put  it  on  the  back 
of  the  note,  and  there  Is  no  evidence  that  he 
actually  did  write  his  name  on  the  back  of 
the  note,  but  he  only  agreed  to  do  It  without 
any  proof  that  he  did  do  so.  1^  upon  the 
evidence,  you  shall  be  satisfied  by  Its  greater 
weight  that  he  Indorsed  the  note,  then  It 
would  be  your  duty  to  find  that  as  a  fact 
in  consideration  of  the  first  Issue;  but  If 
tbe  proof  does  not  satisfy  yon  by  its  greater 
weight  when  you  oome  to  examine  that  part 
of  the  testimony,  and  you  fall  to  find  tbat  it 
was  Indorsed  by  A.  O.  Tracy,  not  tbat  bis 
name  was  on  It  but  If  he  put  his  name  on  It 
himself,  then  It  will  become  your  duty  to 
answer  the  first  Issue,  'No,'  because,  unless 
it  was  Indorsed  by  tbe  payee,  A.  O.  Tracy, 
tbe  legal  title  would  not  pass  to'Coleman  and 
could  not  by  Coleman's  indorsement  pass  to 
tbe  plaintiff.  If  yon  should  find  that  tbe 
note  was  Indorsed,  then  It  was  purchased 
for  a  valuable  consideration,  without  notice 
of  its  Infirmity." 

Judgment  was  entered  upon  tbe  verdict  In 
favor  of  tbe  defendants,  and  the  plaintiffs 
excepted  and  appealed. 

A.  P.  Spell,  of  Red  Springs,  and  R.  E.  Lee, 
of  Lumberton,  for  appellant  Mclntyre, 
Lawrence  St  Proctor  and  McLean,  Varser  & 
McLean,  all  of  Lnmberton^  for  appellees. 

ALLSaHf  J.  [1]  Aa  the  note  sued  on  Is 
payable  to  order  and  not  to  beara:,  the  In- 
dorvunent  by  Tracy  waa  necessary  to  pass 
the  title  to  Oolonan  &  Son,  freed  of  the 
and  dtfenaes  of  the  makers  against 
the  payee,  and  witbont  andk  Indorsemoit  the 
holders  of  the  note  were  only  the  equitable 


owners  and  subject  to  these  defenses  (Re- 
Tlsal,  S  2178 ;  Tyson  t.  Joyner,  139  M.  a  72, 
61  8.  B.  80^,  and  ttie  Jury,  under  proper  In- 
atmctions;  baa  finmd  in  answer  to  the  flrat 
and  second  Issues  that  the  indorsement  was 
not  mada  Coleman  ft  Stnt  then  became  tbe 
equitable  owners  of  the  note  nndw  the  find- 
Ings  of  tbe  jury,  subject  to  the  legal  de- 
f enaes  of  the  defendanta  against  Tracy ;  and, 
as  th^  oonld  not  a^  more  than  th^  owned, 
tbe  plaintiff  took  the  note  by  purchase  from 
Coleman  &  Son  wlQi  the  same  infirmity  at- 
tached. It  foUows,  therefore,  that  the  pray- 
ers for  instruction  requested  by  tbe  plaintiff 
wm  IHToperly  refused,  as  tbcgr  are  predicated 
upon  the  idea  that  tbe  plaintiff  was  a  bold- 
er In  due  course  and  was  the  owner  of  tiie 
legal  and  equitable  title. 

[2,  3]  In  this  view  of  the  case,  it  la  not 
necessary  to  consider  tbe  first  four  excep- 
tions to  eyldence,  as  they  all  bear  on  the 
question  of  good  faith  on  the  part  of  tbe 
plaintiff,  and  Its  notice  of  fraud,  which  was 
Immaterial  If  tbe  plaintiff  was  only  the 
equitable  owner.  It  also  appears  tbat  bis 
honor  charged  tbe  Jury  that  tbe  plaintiff  had 
no  actual  notice  of  any  fraud. 

The  letter  offered  in  evidence  was  properly 
excluded,  as  tbe  declaration  of  a  stranger 
and  hearsay,  but,  if  admitted.  It  could  have 
bad  no  bearing  on  the  case  except  to  show 
good  faith  on  the  part  of  Coleman  &  Sou 
in  the  purchase  of  the  note,  and  good  faith 
could  have  added  nothing  to  their  tiUe  If 
there  was  no  indorsement 

There  are  many  other  exceptions  In  the 
record;  most  of  them  being  directed  to  the 
evidence  to  prove  false  and  fraudulent  rep- 
resentations. We  have  examined  all  of  them 
and  find  nothing  tbat  will  justify  a  reversal 
of  tbe  judgment 

Tbe  evidence  of  fraud  la  stronger  than  in 
many  of  tbe  actions  on  so-called  "horse 
notes"  that  have  been  before  ua. 

No  error. 

oa  H.  c.  4U) 

ROBINSON  T.  8ECXJRIT7  LITB  ft  ANNUI- 
TY CO. 

(Supreme  Court  of  North  CaroBna.    Oct  2B, 
1913.) 

1.  INBUBAROB  (S  188*)— lilR  POtlOT  — PBB- 
UIUUS— CONTBACT^MODmOATION . 

Where  plaintiff  contracted  to  take  oat  a 
life  poUcy  under  an  agreement  that  he  should 
be  permitted  to  pa;  a  quarterly  premium  of 
$3S.&3,  when  in  fact  the  quarterly  premium  on 
the  policy  which  should  have  been  charged  was 
$40.84,  80  that  the  contract  was  discrimina- 
tory, plaintiff  was  not  for  that  reason  required 
to  pay  the  Increased  amoont,  but  was  entitled 
to  refuse  to  enter  into  a  new  contract  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  246-249;  Dec  Dig.  {  138.*] 

2.  INSUKANCX  (S,  138")— Lm  POUCT— STA'T- 
CTBS— CoKSTBUCnON. 

RevlssI  1906,  %  4776,  provides  tbat  no  Ufe 
insurance  company  shall  discriminate  in  favor 
of  individuals  of  the  same  class  and  equal  ex- 
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pectaticfn  of  life  in  the  amount  of  paymeat  ot 
premiums  or  rates  charged,  oor  shall  an;  .com- 
pany make  any  contract  of  insurance  other 
than  as  plainlr  expreaaed  In  Its  poilciea,  nor  al- 
low an  indncement  to  insarance  any  rebate  or 
premium  payable  on  a  policy,  or  any  spedal 
favor  or  advantage  in  dividends,  etc.  Held, 
tltat  such  act  purported  to  operate  on  iuaorance 
companies  alone  and  did  not  invalidata  r  poii<^ 
or  agreement  between  the  parties  by  which 
Insurance  was  granted  at  less  than  the  regular 
premiam. 

[Sd.  Note.— For  other  cases,  see  Insnr&nce, 
Cent  Dig.  »  246-249:  Dec.  Dig.  S  138.*] 

3.  Irscbanob  (&  198*)— Invalid  Contbaot  or 

iNdtTKANOB— RbCOVXBT  OF  PBEMIUUS. 

Where  an  insarance  company  issued  a  pol- 
icy for  less  than  the  regular  premium  io  vio- 
lation of  Bevisal  1905,  §  4776,  prohibiting  dis- 
crimination among  insurants  of  the  same  class, 
and  accepted  premiums  at  the  reduced  rate  for 
a  number  of  years,  and  then  canceled  the  pol- 
icy as  illegal  under  the  statute,  the  insured  and 
Insurer  were  not  in  pari  delicto,  and,  tbe  offense 
of  the  insurance  company  being  but  malum  pro- 
hibitum, insured  was  entittea  to  recover  the 
premiums  paid  as  money  received  to  his  use. 

[Sd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  457-467;  Dec.  Og.  1 19a*] 

Appeal  from  Superior  Court,  Wayne  Conn- 
ty;  Carter,  Judge. 

Action  by  M.  E.  Robinsoii  against  Security 
Iiife  &  Annuity  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed. 

This  is  an  action  to  recover  damages  for 
the  wrongful  cancellation  of  a  policy  of  In- 
surance. On  the  18th  day  of  January,  1902, 
the  defendant  Issued  to  the  plaintiff  a  policy 
of  insurance.  In  which  it  was  provided  that 
the  premium  should  be  $154.11,  payable  an- 
nually, and  at  that  time  and  since  then  the 
Insured  had  the  right,  under  the  by-laws  of 
the  defendant,  upon  notice,  to  change  the 
premium  from  an  annual  to  a  quarterly 
premium. 

Dr.  M.  B.  Robinson,  the  plaintiff,  testified 
as  foUovns:  "Mr.  Van  Noppen  came  down 
here  about  the  time  they  were  organizing 
this  company,  in  January,  1902,  and  he  said 
that  he  wanted  to  get  some  prominent  men 
insured  in  this  company  so  that  he  could 
get  some  insurance,  and  asked  me  to  give 
him  a  few  names.  I  did  so,  and  he  came 
back  and  said  if  I  would  give  him  some  in- 
surance, he  would  give  me  enough  medical 
examinations  of  applicants  to  pay  the  pre- 
mium for  the  first  year.  He  said  that  I  could 
take  out  a  policy  with  tbe  premium  of  $154.- 
11,  payable  annually  in  advance,  or  X  could 
pay  a  quarterly  premium  of  $38.63.  He 
made  a  calculation  at  the  time.  I  totd  him 
that  I  would  take  It  quarterly,  and  I  have 
been  paying  this  Quarterly  premium  for  ten 
years,  until  they  merged  this  company  with 
the  Jefferson  Standard  and  others,  some 
time  last  year.  Since  then  they  came  around 
and  said  that  they  had  made  a  mistake  on 
my  premium,  which  should  have  been  $40.- 
84,  and  that  I  would  have  to  pay  this  amount 
In  the  future,  or  tbey  would  cancel  the  pol- 
icy. He  told  me  my  quarterly  premium  would 


be  $8&B8,  and  I  told  lilm  that  X  wanld  take 
tiie  qnarterlj  premlnm  and  hare  been  paying 
it  I  do  not  remember  wheUier  tba  flrst 
year's  prantttms  wore  all  paid  out  ot  medlcil 
service  or  not  I  never  did  at  any  time  pay 
$164.11  prendmns  la  advance  or  any  oOer 
waj)  AS  that  receipt  states.  I  wrote  to  Hr. 
Grimedy  to  draw  on  tbe  Bank  of  Wayne 
for  payment  of  tiie  quarterly  pronlnms  of 
938JBS,  and  tbe  company  hae  drawn  drafts 
for  that  amoont  every  quarter  for  over  ten 
years.  I  paid  $38J13  quarterly  until  April 
1912,  when  the  contentkm  arose.  The  agent 
of  the  company  filled  out  tbe  application  tm 
the  policy  at  tbe  tlm&  Tbe  agent  told  me 
that  the  premium  would  be  $88.63  qoartec- 
ly,  and  the  Company  drew  drafts  for  that 
amount  for  about  ten  years.  I  supposed  tti^ 
the  policy  set  out  our  agreement  correctly. 
I  never  made  any  complaint  about  the  poli- 
cy after  I  got  it  There  was  an  Inducement 
offered  us.  I  knew  when  I  took  out  this 
policy  that  I  was  getting  a  special  and  ma- 
terial Inducement  as  to  the  amount  of  pre- 
miums to  be  paid.  I  did  not  know  that  It 
was  unlawful  to  take  a  policy  under  such 
inducements." 

Q.  A.  Grimesly  testified  as  follows  for  de- 
fendant: "I  was  raised  In  Greene  county 
and  am  secretary  of  the  Security  Life  & 
Annuity  Company.  I  became  secretary  In 
the  early  part  of  January,  1902.  I  kept  tbe 
books  of  the  company.  The  first  annual  pre- 
mium on  the  policy  of  Dr.  Robinson  was 
paid  in  advance.  The  policy  Is  dated  Janu- 
ary 18,  1902,  the  same  month  I  became  sec- 
retary. It  was  the  duty  of  the  treasurer  to 
call  upon  policy  holders  for  their  premiams 
after  the  policies  were  written  and  delirer- 
ed.  I  called  on  Dr.  Robinson  as  secretary, 
about  11  months  after  the  policy  was  writ- 
ten. Dr.  Robinson  never  made  any  com- 
plaint to  the  company  about  the  terms  of 
this  policy,  nor  were  there  any  objections 
sent  or  offered  to  the  company  on  account 
of  the  provisions  of  the  policy  that  I  ever 
heard  of.  The  first  objection  I  ever  heard 
from  Dr.  Robinson  to  the  provisions  or  terms 
of  the  policy  was  when  he  was  given  notice 
of  the  error  In  quarterly  premium,  some  ten 
years  after  he  had  received  the  policy.  Tbe 
error  in  collecting  this  premium  occurred  as 
follows :  We  were  collecting  one-fourth  of 
the  regular  annual  premiums  of  $154J.l  in- 
stead of  the  usual  quarterly  prendum.  As 
soon  as  we  discovered  that,  we  attempted  to 
correct  It  The  rules  and  regulations  of  the 
company  are  that  the  policies  were  written 
on  an  annual  basis;  that  is,  we  charged  an 
annual  premium.  The  first  year  the  agent  vas 
authorized  to  collect,  that  premiuuL  The 
annual  premium  Is  due  In  advance^  If  the 
policy  holders  elect  to  pay  tbe  quarterly 
premium  instead  of  the  annual  premlnoi. 
they  may  do  so.  The  quarterly  premium  is 
not  one-fourth  of  the  annual  premium  with 
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any  company  that  I  know  of.  The  quarterly 
premlom-  is  made  oBually  with  all  companies 
by  adding  6  per  oeut  to  the  annual  piendum 
and  dlTldlDf  by  four.  That  Is  the  deferred 
premium,  and  the  Int^^at  la  f^ded  to  cover 
the  cost  of  collecting.  If  he  dedras  to  pay 
aonlannually,  the  custom  is  to  add  4  per 
cent  and  divide  by  two.  The  error  In  Dr. 
Bobiitton's  premium  was  discovered  in  April 
or  Hay.  1812.  I  thereafter  demanded  of  him 
the  same  amount  that  other  polity  holders 
for  like  Insurance  were  paying  and  no  more. 
Ab  soon  as  I  notified  Dr.  BoUnson  of  the 
mistake,  he  notified  me  that  there  waa  no 
mistake  and  of  his  agreement  with  Mr.  Van 
Noppen.  He  wrote  me  a  nunib«  of  letters. 
From  the  time  of  tbe  Issuing  of  flie  policy 
up  until  the  time  of  the  discovery  of  the 
mistake  ten  years  afterwards,  there  was  no 
complaint  made  by  Dr.  Bobinstm  that  I 
know  of.  We  called  on  him  for  the  paymoit 
of  the  annual  premium  and  he  said  he  want- 
ed to  pay  it  quarterly.  I  do  not  think  we 
drew  drafts.  I  think  Dr.  Bobinson's  state- 
ment that  he  wrote  me  and  requested  me  to 
draw  on  Um  was  correct  to  the  best  of  my 
recollection.  I  think  he  wrote  me  that  he 
miglit'  be  off  on  business  and  to  draw  on  the 
Bank  ia  Wayne;  I  fidled  to  draw  for  the 
proper  amount" 

At  the  conclusion  of  the  evidence  there 
was  Judgment  of  nonsuit,  and  the  plaintiff 
excepted  and  appealed. 

Russell  M.  Robinson,  of  Goldsboro,  and 
John  M.  Robinson,  of  Charlotte;  for  appel- 
lant A.  'U  Brooks,  of  Oreensboro,  for  ap- 
pellee. 

ALLEN,  J.  We  will  at  the  outset  elimi- 
nate from  the  discussion  the  evidence  as  to 
the  agreement  with  the  agent  of  the  deCendT 
ant,  and  will  assume  that  this  agreement  Is 
merged  in  the  written  policy  under  the  au- 
thority of  Floars  T.  Insurance  Co.,  144  N.  0. 
287,  D6  S.  B.  915. 

Conceding  this  much,  and  treating  every- 
thing as  true  which  the  evidence  reasonably 
tends  to  prove,  which  is  the  established  rule 
In  passing  upon  Judgments  of  nonsuit  It 
appears  that  the  defendant  issued  its  policy 
to  the  idaintiir  in  1002,  stating  the  annual 
premium  to  be  ¥154.11 ;  that  the  by-laws  of 
the  defendant  gave  the  idalntUf  tbe  right; 
at  his  election,  to  diange  the  premium  from 
an  annual  to  a  qnarteiiy  premium;  that 
after  the  policy  was  Issued  the  det^dant 
drew  a  draft  on  the  plaintiff  for  the  annual 
premium,  and  he  said  he  wished  to  pay  his 
premiums  quarterly;  that  thereafter  the 
defendant  drew  <m  the  plalntifC  quarterly  for 
ten  years  for  a  quarterly  premium  of  938.63, 
which  the  plaintiff  paid;  that  aftw  the  ex- 
piration of  ten  years  the  defendant  demand- 
ed tliat  the  plaintiff  pay  a  quarterly  pre- 
mium of  940.84,  which  he  refused  to  do;. 
that  the  policy  was  thereupon  canceled ;  that 
tbe  plaintiff  knew  he  waa  paying  a  reduced 


premium,  but  did  not  know  that  this  was 
ill^l,  If  it  was  80. 

[1]  The  reasonable  Infnence  from  theee 
tfxta,  and  Inferencea  which  the  Jury  had  flie 
rl^t  to  draw,  are  that  after  the  policy  was 
Issued  the  plaintiff  and  defendant  agreed  to 
change  it;  acting  under  the  authority  of  the 
by-laws  of  the  defendant,  and  that  for  ten 
years  the  contract  of  Insurance  in  existence 
was  one  to  pay  a  quarterly  premium  of 
93&6S  and  not  an  annual  premium  of  $154.11. 
If  this  waa  tbe  contract,  whether  legal  or 
Illegal,  the  plaintiff  had  the  right  to  refuse 
to  enter  into  a  new  contract  at  an  Increased 
premium,  and  no  fault  can  be  attributed  to 
him  In  doing  so. 

This  brings  na  to  ttie  consideration  of  the 
two  questions  cdilefiy  debated  In  the  oral  ar^ 
gnments  and  the  inlnted  htteta: 

(1)  Is  the  contract,  which  the  evidence  of 
the  plaintiff  toids  to  establish,  legal? 

(2)  If  Illegal,  can  the  plaintiff  maintain 
his  action  to  rraover  the  prMnlnms  paid  un- 
der it,  when  the  defendant,  relying  upon  the 
Idea  of  Illegality,  refuses  to  perConn  the  con- 
tract? 

[21  The  defendant  contends  that  the  con- 
tract, as  interpreted,  is  an  unjust  discrimina- 
tion in  favor  of  the  plaintiff  and  forbidden 
by  Rev.  S  4779,  wUicb  reads  as  follows:  "No 
life  insurance  company  doing  business  In 
this  state  shall  make  any  distinction  or  dis- 
crimination In  favor  of  Individuals  between 
Insurants  of  the  same  class  and  equal  ex- 
pectation of  life  in  the  amount  of  payment 
of  premiums  or  rates  charged  for  policies  ot 
life  or  endowment  insurance,  or  In  the  divi- 
dends or  other  benefits  payable  thereon,  or 
In  any  ot  the  terms  and  conditions  of  tha 
contracts  it  makes;  nor  shall  any  such  com- 
pany m  any  agent  thereof  make  any  con- 
tract of  insurance  or  agreement  as' to  such 
contract  other  than  as  plainly  expressed  la 
the  policy  issued  thereon;  nor  shall  any  such 
company  or  a^t  pay  or  allow  as  Induce- 
ment to  Insurance  any  rebate  of  premium 
payable  on  the  policy,  or  any  special  fiivor 
or  advantage  in  the  dividends  or  other  bene- 
fit to  accrue  Oiereon,  or  any  valuable  con- 
slderatlfflk  or  Inducemrat  whatever  not  speci- 
fied In  the  policy  contract  of  insurance." 
This  section  of  the  Bevlsal  is  In  all  material 
rsspects  like  section  4773a  (Bevlsal  1908)* 
wUdi  was  considered  at  this  term  In  Blount 
T.  Royal  Fraternal  Ass'n,  TB  S.  B.  280,  and 
should  recdve  the  same  construction.  The 
statute  does  not  invalidate  the  contract  of 
insurance  or  the  agreement  of  the- parties, 
and  It  purports  to  operate  upon  insurance 
ccmipanles  alone.  It  says  "no  life  Insurance 
company  shall  make  any  distlnctlcm  or  dis- 
crimination," and  fails  to  denounce  as  lU^l 
a  contract  of  insurance  which  gives  a  lower 
rate  to  the  insured^  than  to  others,  and  it 
is  manlfteA  that  at  least  one  of  the  imrposes 
of  the  statute  waa  for  die  benefit  of  the 
stronger  Insurance  conpanlea,  by  declaring 
that  in  sifllclting  Insurance  all  iCompBules] 
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stioiild  be  OB  an  equal  £ootfiig,  and  that  none 
should  otter  Inducements  below  the  published 
rates. 

Mr.  Vance,  In  his  treatise  on  Insurance, 
speaking  of  statutes  Imposing  conditions  up- 
on Insarance  companies  to  do  business  and 
regulating  their  contracts,  says  (pages  86  and 
87):  "When,  however,  the  statutes  imposing 
conditions  upon  doing  business  hy  the  for- 
dgn  Insurer  merely  prohibit  the  making  of 
the  contract  without  compliance  with  their 
terms,  the  question  as  to  Uie  rights  of  the 
parties  becomes  of  much  greater  ^fflculty. 
In  accordance  with  the  general  rule  tiiat  a 
contract  that  is  prohibited  is  Illegal,  and 
therefore  void,  It  would  follow  Uiat  neither 
one  of  the  parties  would  take  any  rights 
under  the  contract,  or  could  enforce  the 
agreement  against  the  other.  Tet  to  apply 
this  general  doctrine  to  a  contract  made 
tinder  such  circumstances  as  usually  attend , 
the  making  of  a  contract  of  Insurance  wonld 
work  great  hardship  and  be  manifestly  un- 
just The  party  insured  cannot,  without 
great  difficulty,  discover  whether  the  insurer 
has  complied  with  all  the  statutory  require- 
ments or  not;  and  while  it  is  true  that  the 
statutes  imposing  these  conditions  upon  the 
inaorer  are  public  acts,  and  therefore  pre- 
sumed to  be  known  to  all,  yet  it  would  be 
unreasonable  to  require  that  every  person 
to  whom  a  corporate  insurer  offers  a  contract 
of  Insurance  should  make  an  exhaustive  in- 
vestigatlon  in  order  to  discover  whether  his 
co-contractor  has  been  fnlly  qualified  to  make 
the  agreement  that  Is  proposed,  which  Is  a 
question  of  fact.  It  would  seem  that  the 
Insured  baa  a  right  to  presume  that  the  in- 
surer has  complied  with  all  the  requirements 
of  law.  Accordingly,  it  Id  held  by  the  great 
weight  of  authority  that  when  the  insured  at- 
tempts to  enforce  sudi  a  contract,  made  in 
good  faith,  against  the  unlicensed  Insurer, 
the  latter  will  be  estopped  to  escape  liability 
under  the  contract  by  pleading  bis  own  in- 
fraction of  law.  The  same  principle  of  estop- 
pel, however,  does  not  apply  when  the  insurer 
is  endeavoring  to  enforce  some  right  under 
the  contract  against  the  Insured.  The  plain- 
tiff, not  having  legally  qualified  himself  to 
make  the  contract  under  which  he  sues,  has 
no  standing  in  law  or  equity  when  he  at- 
tempts to  enforce  it"  Our  case  is  stronger 
than  the  one  covered  by  the  quotation,  as 
there  Is  no  statute  which  prohibits  the  con- 
tract made  by  the  plaintiff. 

[8]  We  might  therefore  rest  our  decision 
on  the  legality  of  the  contract  but  it  Is  not 
necessary  to  do  so.  The  contract  is  not  im- 
moral, and.  If  Illegal,  it  Is  so  by  reason  of 
the  provisions  of  the  statute  (Rev.  {  4775), 
and  the  action  la  not  to  enforce  the  con- 
tract, but  to  recover  money  received  by  the 
defendant  under  it  and  after  a  refusal  to 
perform.  The  citation  from  Vance  marks  the 
difference  In  the  relations  of  the  parties  to 
the  contract  under  these  drcnmstanoes,  and 
danonstiates  that  Huff  *n  not  In  eqnal 


fiinlt  It  is  there  said  "that  the  insured  has 
the  right  to  assume  that  Uie  Insurer  has 
complied  with  all  the  reqnlrwnesita  of  tbe 
law,"  and  that  "tbe  latter  will  be  estopped 
to  escape  liability  under  the  contract  by 
pleading  his  own  infraction  of  law,"  and  that 
the  Insured  may  maintain  an  action  upon  the 
contract  when  the  insurer  cannot 

This  principle  is  clearly  recognized  in  sev- 
eral recNit  decisions  in  our  court,  and  nota- 
bly in  Herring  v.  Lumber  Co.,  169  N.  O.  382. 
74  8.  E.  1011,  42  U  B.  A.  (N.  S.)  64;  which 
In  its  essmtial  features  Is  almost  Identical 
with  the  one  before  n&  In  that  case,  flie 
plalntlfC  and  certain  other  nel^borlng  land- 
owners agreed  to  sell  th^  timber  to  the  de- 
fendant in  eonstderatlon  of  the  payment  of 
a  Bttpulated  mm,  and  the  Indldlng  of  a 
standard  gange  railway  from  Ddway  to  Wal- 
lace, and  the  cratract  provided  fbr  ttie  par 
ment  of  a  penalty  nptm  failure  to  build  Che 
railway.  The  lAaintUf  conveyed  Us  ttmbw, 
and,  when  tbe  defendant  refused  to  build  the 
railway,  sued  for  the  penalty,  and  one  of  Qw 
defenses  set  dp  w^  that  the  contract  for 
buildli^  the  railway  was  illegal  and  forbid- 
den by  Revisal,  |  2908.  The  court  I4  eoor 
slderlng  the  contention  of  the  defendant  as  to 
the  illegality  of  the  contract  says:  "We 
need  not  decide  wheUier  or  not  this  la  a  cor- 
rect position,  as  we  are  of  the  opinion  with 
the  plaintiff  upon  another  view  of  the  matter. 
It  appears  In  the  case  that  the  plalntlfl  ana 
his  neighbors,  who  joined  with  him  in  the 
agreement  to  sell  their  timber  to  tbe  Wallace 
Manufiicturing  Company,  one  of  the  defend- 
ants, were  influenced  in  fixing  tbe  price  of 
the  same  by  the  stipulation  of  the  said  com- 
;  pany  to  construct  this  road,  and  that  they 
sold  the  timber  at  much  less  than  its  reason- 
able worth  becanse  of  this  agreement  believ- 
ing that  if  the  road  was  built  and  put  into 
operation  the  benefit  or  advantage  they  would 
derive  therefrom  would  compensate  them  for 
the  loss  of  the  difference  between  tbe  price 
charged  by  them  for  the  timber  and  the  real 
value  thereof.  This  being  so,  it  would  seem 
to  be  very  unjust  and  inequitable  that  the 
defendants  should  repudiate  their  agreement 
and  rely  on  its  invalidity  for  the  purpose  of 
evading  the  payment  of  a  reasonable  price  for 
the  timber ;  In  other  words,  that  they  should 
be  allowed  to  keep  the  amount  of 'the  differ- 
ence between  the  price  paid  for  the  timber 
and  Its  true  value,  and,  at  the  same  time, 
refuse  to  execute  their  part  of  tbe  contract 
to  build  the  road,  even  upon  the  ground  that 
it  is  malum  prohibitum.  If  the  stipulation 
to  construct  the  road  is  Invalid,  the  plalntlfl, 
if  partlceps  crimlnis.  Is  not  In  part  delicto. 
He  can  recover  the  amount  of  his  loss  with- 
out declaring  upon  tbe  alleged  illegal  stipula- 
tion, and  relief  can  be  given  without  enforc- 
ing this  part  of  tbe  contract  In  such  a  case 
the  action,  it  may  be  said.  Is  not  baaed  on  the 
agreement  alleged  to  be  Illegal  or  Invalid,  but 
on  the  promise  created  by  to  r^M0  dmhi- 
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ey  of  tbe  plalnUfl  Improiterly  obtalmd.  0 
Cyc.  p.  547.** 

Many  antliortties  are  dted  In  support  of 
this  podUon,  and  among  otbers  Moirine  t. 
Am.  TmBt  Soc,  123  Maaa.  129,  25  Am.  Rep. 
40,  In  whlcb  tbe  lanffoage  used  Is  so  apposite 
to  tlie  facts  In  this  record  tbat  we  reproduce 
It:  "The  money  of  the  plalntUt  was  taken 
and  la  stUl  held  by  the  d^endant  nnder  an 
agreement  which  it  is  contended  It  had  no 
power  to  make^  and  which,  If  It  had  power 
to  make,  it  has  wholly  failed  on  Its  part  to 
perform.  It  was  money  of  the  plaintiff,  now 
In  the  possession  of  the  defendant,  which  in 
equity  and  good  conscience  It  onght  now  to 
pay  over,  and  which  may  be  recovered  in  an 
a<±lon  for  money  had  and  received.  The  11- 
l^aUty  Is  not  tiiat  which  arises  when  the 
contract  is  in  violation  of  public  policy  or  of 
sound  morals,  and  under  which  the  law  will 
give  no  aid  to  either  party.  The  plaintiff 
himself  1b  chai^ble  with,  no  illegal  act,  and 
the  cozporatton  Is  the  only  one  at  fault  in 
exceeding  its  corporate  powers  by  making  tbd 
express  contract  The  plaintiff  is  not  seddng 
to  enforce  that  contract,  but  only  to  recover 
bia  own  mouey  and  prevent  the  defendant 
from  unjustly  retaining  the  benefit  of  Its  own 
lU^al  act  He  la  doing  nothing  which  must 
be  regarded  as  a  necessary  affirmance  of  an 
Illegal  act" 

We  are  thei^ore  of  opinion  tbat  If  the  con- 
tract is  Illegal,  which  Is  at  least  doubtful, 
the  plaintiff,  not  b^ng  In  pari  'delicto  with  tbe 
defendant,  can  maintain  his  action,  and  that 
there  was  wror  In  granting  tbe  motton  to 
nonsuit 

Reversed. 


a<S  N.  C.  3S1) 

FEREBEB  v.  NORFOLK  SOUTHERN 
R.  CO. 

{Supreme  Court  of  North  Carolina.    Oct  29, 
1913.) 

1.  Maoteb  and  Sbbtant  ({  111*)— Iif  jusiKa 

TO  SbBVAHT— RAIIAOADS-)fEOU«BNOB. 

Plaintiff  a  baggageman,  while  passing  out 
onto  the  steps  of  a  baggage  car  at  night  as 
his  train  was  moving  into  a  station,  feU  from 
tbe  car  owing  to  the  steps  having  been  torn 
away  after  the  train  left  its  starting  point 
Some  weeks  prior  to  the  accident,  the  railroad 
.company  placed  and  maintained  a  large  number 
of  boiea  nnaecured  on  a  trestle  platform,  about 
12  or  14  inches  from  a  passing  car.  On  the 
night  in  question  one  or  two  of  the  boxes  had 
toppled  orer  from  jar  or  other  cause,  and 
struck  and  tore  away  the  steps  of  the  car. 
Hdd,  that  defendant  was  gnUty  of  actionable 
negligence  in  leaving  the  boxes  where  they 
might  collide  with  a  passing  train,  and  tbat 
such  act  was  the  proxfoiate  canse  of  plaintiff's 
injarj. 

[¥Sd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  215-217,  265 ;  Dec.  Dig. 

f  ill.*} 

2.  HABtu  AKD  Sebvaht  (|  129*}— Ihjubibs 
to  Skbvaht  —  Pboximatk  Cause— Nxgli- 
oxKOE— Tzfl  Majob. 

Where  defendant  railroad  company  was 
Diligent  in  placing  a  quantity  of  boxes  near 


the  track  where  they  might  topple  over  and 
strike  parti  of  a  moving  train,  sis  tbey  did. 
breaking  the  steps  of  a  baggage  car  and  result- 
ing in  injury  to  tbe  baggageman,  such  negli- 
gence being  tbe  proximate  cause  of  the  Injury, 
the  railroad  company  was  not  relieved  from 
liability  because  au  unexpected  or  unusual 
storm  might  also  have  contributed  to  tbe  ac- 
cident 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  H  2B7-263;  Dea  Dig.  i 
12».*J 

S.  Dahagbs  (i  ra*)— FnaonAi.  IirnBin  — 

MXNTAL  SunSBINO. 

In  an  action  for  Injuries  to  a  servant  men- 
tal suffering,  consisting  of  worry  concerning 
tbe  welfare  of  bia  wife  and  child  during  the 
period  when  he  was  unable  to  work.  Is  too  re- 
mote to  constitnte  a  proper  dement  of  damage. 

[Bd.  Note^For  other  cases,  set  Damages, 
Coit  Dig.  H  m  2SD;  Dec  iSig.  |  S8.«] 

Appeal  from  Superior  Ooor^  Wake  Qann- 

ty ;  FergusMi,  Judge. 

Action  by  W.  O.  Ferebee  against  the  Nor- 
folk Southern  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  ap];>eal8.  New 
trial  for  rehearing  on  the  issue  of  damages. 

The  action  was  brought  under  the  Federal 
Employer's  UablUty  Act  (Act  June  11,  1906, 
c.  3073,  34  Stat  232  [U<  S.  Oomp.  St  Snpp. 
1911,  p.  1316]);  the  train  on  which  plaintiff 
was  employed  and  Injured  being  engaged  at 
the  time  In  Interstate  commerce^  and  was  sub- 
mitted and  determined  on  the  fifllowlng  Is- 
sues and  verdict: 

"(1)  Was  the  plaintiff  Injured  by  the  neg- 
ligokoe  of  the  defendant,  aa  alleged  in  tbe 
complaint?  Answer:  Tea. 

"(2)  What  la  tiie  wlu^  amonnt  of  dam- 
assB,  if  any,  anatalned  by  the  plaintlffT  An- 
swer: 915,000l 

"(S)  Did  tbe  plalnUfl  by  his  own  negU- 
genoe  contrihnte  to  his  injury,  as  alleged  in 
the  answer?  Answer:  Na 

"(4)  What  amount;  if  any,  shall  be  deducted 
from  the  damages  sustained  by  the  plaintiff 
as  tbe  preportlon  thereof  attrUmtable  to  tbe 
plalntlfl's  own  negligence?  Answer:   " 

R.  N.  Simms,  of  Raleigh,  for  appellant 
Ward  &  Thompson,  of  Bliiabeth  City,  and 
Douglass  &  Douglass  and  W.  H.  I^on,  Jr.. 
all  of  Raleigh,  and  W.  W.  ElUott,  of  Norfolk, 
Ta.,  for  appeUae. 

HOKE,  J.  We  find  no  reversible  error  af- 
fecting the  determination  of  the  first  and 
third  Issues.  There  was  evidence  tending  to 
show  that,  at  the  time  of  the  occurrence, 
plaintiff  was  an  employd  of  defendant  com- 
pany as  baggageman ter  and  flagman  on  a 
train  carrying  passengers  and  freight  f^om 
Raleigh,  N,  a,  to  Norfolk,  Va.,  and  that  It 
was  a  part  of  plaintiff's  duties  to  go  out  on 
tbe  steps  of  the  baggage  car  as  tbe  train 
moved  into  a  station  yard  for  tbe  purpose 
of  receiving  the  United  Statee  mall  and, 
further,  ot  preventing  persons  from  getting 
on  or  off  train  when  It  was  in  motion  and 
to  assist  the  conductor  in  seeing  that  the 
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passengers  entered  and  departed  from  tbe 
train  In  safety;  that  on  June  2,  1912,  at 
9:15  p.  m.,  the  train  on  which  plalntUE  was 
80  employed  left  the  station  yard  In  the 
city  of  Raleigh  on  its  regular  run  for  Nor- 
folk, and,  as  It  was  approaching  the  station 
of  Wendell,  plaintiff,  In  the  line  of  his 
duty,  went  on  tbe  platform  and  started  down 
the  steps,  and,  they  having  been  torn  away 
after  the  train  left  Raleigh,  he  fell  through 
the  opening,  was  dragged  some  distance  by 
the  train,  and  was  fearfully  crushed  and 
mutilated  and  permanently  Injured;  that 
the  night  was  dark;  there  was  no  light  on 
the  platform  at  tbe  time  except  a  little  rail- 
road lantern,  carried  by  plaintiff,  and  which 
threw  no  light  up  ox  down  but  just  "glared 
from  the  sides." 

[!]■  It  was  further  proved  that  for  some 
weeks  or  longer  prior  to  the  occurrence,  on 
the  platform  or  walkway  of  a  trestle,  in  the 
Jones  street  yard,  in  the  city  of  Raleigh, 
there  bad  been  lett  a  number  of  boxes  to 
hold  oil  cans  for  engineers  and  other  things ; 
these  boxes,  4  feet  tall  and  13  and  18  Inches 
thick,  the  same  being  on  the  trestle  plat- 
form, setting  up  on  end  and  unsecured  in 
any  way  and  about  four  feet  from  the  I'all, 
leaving  them  12  or  14  inches  from  the  car. 
And  the  evidence  further  tended  to  show 
that,  on  the  night  in  question,  one  or  two  of 
these  boxes  had  toppled  over  from  the  Jar 
or  other  causes  and  had  struck  and  torn 
away  the  steps  and  thus  occasioned  tbe  In- 
jury complained  of.  It  was  a  negligent  act 
to  leave  boxes  of  that  shape  and  size  so  near 
the  main  track  of  the  railroad  where  they 
were  liable,  at  any  time  and  from  ordinary 
causes,  to  fall  over  and  collide  with  defend- 
ant's trains,  and,  the  jury  having  aco^ted 
this  version  of  the  occurrence  and  deter- 
mined, further,  that  such  act  was  the  proxl- 
meto  cause  of  plalntllTs  injuries,  an  action- 
ablft  wrong  has  been  established;  tbe  stat- 
ute on  which  the  salt  Is  bnni^t,  tbe  Fed- 
eral Employer's  Liability  Act,  having  made 
provlskni  that  contrlbntrar  negUsence,  aven 
If  it  existed,  shall  only  be  considered  In  dim- 
inution of  damages. 

(2]  It  waa  urged  for  defendant  that  the 
evidence  tending  to  show  tbe  prevalence  of 
an  nnnsual  windstorm  on  tbe  night  In  qnee- 
tSm  has  not  been  allowed  its  proper  we^t, 
bat,  on  the  facta  in  evidence;  tbe  position 
cannot  avail  the  defendant  The  n^ltgent 
placing  of  the  boxes  having  been  accepted  as 
the  proximate  cause  of  the  injury,  or  one  of 
them,  the  defoidant  Is  not  relieved,  thoi^ 
an  unexpected  or  nnusnal  atorm  should  have 
contrUmted  alao  to  t^e  resolt  In  Shearman 
ft  Bedfleld  on  tbe  Law  of  Negligence  (eth 
Ed.  I  16),  it  Is  said:  "Inevitable  accident  Is 
a  broader  term  than  an  act  of  God.  That  Im- 
plies the  intervention  of  some  cause  not  of 
human  origin  and  not  controllable  by  human 
power.  An  accident  is  inevitable  if  the  per- 
son by  whom  It  occurs  neither  has  nor  Is 


lc«aUy  bound  to  have  sufficient  power  te 
avoid  It  or  prevent  its  Injuring  another.  In 
swA  a  case,  the  essential  element  of  a  legal 
duty  is  wanting,  and  It  cannot  therefore  be 
a  case  of  negligence,  etc."  Pursuing  the 
same  subject  in  section  16  B,  the  auOior 
says,  further:  "The  rule  Is  the  same  when  an 
act  of  Ood  or  an  accident  combines  or  con- 
curs with  the  negligence  of  the  defendant 
to  produce  the  Injury  or  when  any  other 
efficient  cause  so  combines  or  concurs;  tbe 
defendant  Is  liable  if  the  Injury  would  not 
have  resulted  but  for  his  own  n^llgent  act 
or  omission."  And,  as  heretofore  stated,  no 
reason  is  shown  why  the  verdict  on  tbe 
third  Issue,  that  as  to  omtrtbutory  negli- 
gence, should  be  disturbed;  It  having  been 
made  to  appear  that  plaintiff  went  out  on 
the  platform  and  started  down  the  st^is,  in 
the  performance  of  his  duty,  and  the  jury, 
under  a  proper  (diarge,  having  found  that  be 
was  careful  at  the  time  and,  under  all  the 
circumstances,  had  no  reason  to  anticipate 
nor  expect  that  the  steps  had  been  torn 
away. 

[3]  On  perusal  of  the  record,  however,  we 
must  hold  that  there  was  ernx  committed 
on  the  trial  of  the  Issue  as  to  damages.  On 
that  issue,  the  plaintiff,  over  objection  by  de- 
fendant to  both  question  and  to  spedflc  por- 
tions of  the  answer,  was  allowed  to  testify 
as  follows:  "Q.  In  what  respect  were  you 
troubled  mentally?  A.  I  was  troubled  about 
having  a  wife  and  child  on  me,  with  no 
prospect  and  no  future ;  I  was  worried  about 
having  a  boy  four  years  old ;  I  was  worried 
all  the  time  about  no  Income  whatever;  I 
never  received  a  cent  for  the  period  of  nine 
months ;  I  bad  a  wife  and  a  child,  who  had 
never  been  to  school  a  day  In  his  life,  to 
educate.  (The  defendant  objects  to  the  last 
part  of  the  answer.)"  It  Is  very  genoally 
held  that  mental  suffering  which  would  nat- 
urally result  from  physical  Injury,  wrong- 
fully Inflicted,  Is  a  proper  elemrat  of  the 
damages  which  may  be  awarded,  and.  In  sodi 
case  It  may  be  allowed  whether  spokMi  to  di- 
rectly by  the  witness  or  not;  but  the  deci- 
sions are  also  to  the  effect  that  the  dam- 
ages recoverable  frwn  this  sonree  most  be 
confined  to  those  which  are  the  natural  and 
proximate  result  of  the  injury  as  it  aitects 
the  person  hlms^,  and  that  the  concern 
whldt  may  be  caused  by  Its  poeslble  or 
probable  effect  npon  others  may  not  be  oon- 
sldered.  The  effort  to  fix  upon  j/xoigtx  com* 
pensatlon  in  Injurlea  of  tbis  dtaracter  Is,  in 
many  cases,  very  unsatisfactory,  and  the  tes- 
timony received  in  this  Instance  would  Intro- 
duce such  an  additional  element  of  uncertain- 
ty and  of  divergence  among  UUganta  Buffering 
the  same  or  similar  Injuries  that  It  has  been 
very  generally  regarded  as  too  remote.  A^ 
cblson,  etc.,  R  R.  v.  Chance.  57  Kan.  40,  46 
Pac.  60;  Maynard  v.  Oregon  R.  R,,  46  Or. 
15.  78  Pac.  983,  68  L.  R.  A.  477;  Statler 
Ra.  Mfg.  CO..  195  K  I.^4^Q^g^lO«.: 


N.Q) 


DELL  SGHOOIi  t.  PEIRCB 


687 


Plttsborg  R.  B.  T.  StoiT.  63  111.  App.  239; 
Key«s  T.  Railway,  36  Minn.  290,  30  N.  W. 
888;  Brown,  Receiver,  t.  SnUlran,  71  Tex. 
470,  10  S.  W.  288 ;  1  Sedgwick  on  Damages 
<»tli  Bd.)  I  439. 

For  the  error  indicated,  tbere  mtut  be  a 
new  trial  on  the  lamie  ot  damage*,  and  U  la 
ao  ordered. 

Partial  new  trlaL 


(161  N.  c.  m) 

DELL  SCHOOL  et  al.  t.  PBIRCB. 
(Snpreme  Coart  of  North  Carolina.    Oct.  22, 
1013.) 

1.  PLEADinO  (}  85*)— TMB  to  PLKAD— BXTBlf- 
BIOn—NOTICE. 

A  defendant  is  bound  to  take  notice  of  ani 
order  made  in  the  regular  term  extending  the 
time  of  pleading,  and  the  law  presumes  that  he 
has  fall  notice  of  it,  particularly  where  be  him- 
self is  an  attorney. 

[Ed,  Note.— For  otber  cases,  see  Pleading, 
Cent  Dig.  H  172-178;  Dec.  Dig.  }  8S.*] 

2.  Judgment  (S  167*)— Defaitlt  Jmawtm— 

Opening — Cost  Bond. 

Under  the  direct  provisdons  of  Revisal,  | 
453,  a  defendant,  in  an  action  for  the  recovery 
of  land,  is  mquired  to  file  a  cost  bond  before  he 
may  answer,  plead,  or  demur,  consequently  the 
filing  of  such  cost  bond  is  a  condition  precedent 
to  the  setting  aside      a  default  judgment 

[Ed.  Note.— Fon  other  cases,  see  Judgment, 
Cent  Dig.  II  826,  830,  883,  334;  Dec.  Dig.  | 

3.  JvDOMSErT  (I  138*)— Depattlt  Judgment— 

TAOATIOn—CAKB  REQUIBED. 

A  defendant  seeking  to  set  aride  a  default 
must  show  that  he  used  care  in  protecting  his 
rights;  the  standard  of  care  required  being  that 
which  an  ordinarily  prudent  man  bestows  upon 
his  important  business. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ||  249-251,  254 ;  Dee.  Dig.  1 138.*1 

4.  JuDOUBRT  (I  106*)— Default  Judqmbnt— 
Takxkg  Default. 

A  default  judgment  may  be  rendered,  al- 
though the  cause  is  not  on  the  trial  or  motion 
docket. 

[Ed.  Note.— For  otber  cases,  see  Judgment, 
Cent  Dig.  ||  160,  162,  180-197;  Dec.  Dig.  { 
106.*] 

5.  Equity  (|  64*)— Maximb. 

The  law  will  assist  those  who  are  diligent 
and  will  not  take  from  them  the  adyantsge  they 
hare  thus  acquired  and  turn  it  over  to  those  who 
have  been  inactive. 

I  Ed.  Note.— For  other  caaes,  see  Equity,  Dec. 
Dig.  S  64.*] 

9.  BquiTT  (I  60*)— MAxnia. 

He  has  the  better  right  who  was  first  in 
point  of  time. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  I  181:  Deo.  Dig.  S  60.*] 

7.  JuDGifENT  (j  143*)— Default— Vacation— 
BxcusABU  Neglect, 

Defendant  an  attorney,  was  duly  served 
with  process  on  July  4th ;  the  writ  being  re- 
turnable to  the  August  term.  At  the  August 
term  plaintiffs  were  allowed  30  days  to  file  a 
complaint,  which  tbey  filed  <m  September  14th. 
Defendant  attended  tiie  November  term  and  ex- 
amined the  order  and  the  complaint  which  had 
been  filed  but  did  not  move  for  time  to  answer 
or  enter  an  appearance  or  file  cost  bond.  He 
left  before  the  final  adjournment,  and  plaintiffs 
took  a  defoult  judgment.    Held,  that  lie  was  not 


entltfed  to  a  Tacatton  of  Oie  Judgment,  aa  he 
should  have  moved  the  court  for  Iwve  to  file  an 
answer,  even  though  the  case  was  not  on  the 
trial  or  motion  dodcet  and  his  rights  lost  by  his 

own  carelessness. 

[Bid.  Note.— For  otber  cases,  aee  Judgment 
OMt^Dig.  U  269,  270.  27^-261;  Dec  Dig.  1 

&  JuDQicsNT  iH  143, 146*)— DcrAULt— Taoa- 

TION— GBOUNDS. 

To  warrant  a  vacation  of  a  default  judg- 
ment, it  must  appear  that  the  defendant's  neg* 
lect  was  enmsatue  and  that  he  had  a  meritorioos 
defense. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  2G&r-2S5 ;  Dec  Dig.  H  148,  145.*] 

9.  Judgment  (5  182*)— Default— Vacation— 
BuBDEN  OF  Proof. 

The  burden  of  establishing  a  meritorloua  de* 
fenae  necessary  to  procure  the  setting  aride  of  a 
default  judgment,  reata  npra  the  defendant 

[Ed.  Note^For  other  cases,  see  Judgment, 
Cent  Dig.  18  319-.122;  Dec.  Dig.  |  162.n 

10.  Appeal  and  Ebbob  (|  219*>— Pbbsbnta- 
tion  of  gbounds  of  review  ik  goubt  be- 
LOW—NBCESSITT. 

A  party  cannot  on  appeal  comjdaln  that  the 
judge  failed  to  find  additional  facts,  where  it 
does  not  appear  that  any  request  was  made. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  1315,  1317-1320,  1322, 
1323;  Dec.  Dig.  T  219.*] 

IL  Pbocesb  (1 126*>— Sebtice— Validitt. 

Service  oi  process  upon  one  attending  court 
as  a  witness  is  not  void  but  voidable  and  hence 
must  be  attacked  by  motion  to  set  aside,  the  de- 
fendant appearing  specially  for  the  purpose  of 
the  motion;  his  remedy,  in  case  the  motion  is 
overruled,  bein^  to  except,  answer,  and  appeal 
from  the  final  judgment 

[Ed.  Note.— For  other  cases,  see  Process.  Cent 
Dig.  I  Wi6%;  Dec.  Dig.  S  126.  •] 
12.  Appeabancb  (§  9*)— Genebal  Appbab- 

ANCE—WhAT  CoNSTirUTES. 

An  appearance  will  not  be  considered  spe- 
cial simply  because  so  called;  hence  a  party  seek- 
ing to  set  aside  a  default  waives  defects  in  the 
Bommons  by  asking  leave  to  file  an  answer  and 
cannot  move  to  set  aside  the  judgment  on  the 
ground  of  the  want  of  jurisdiction. 

[Ed.  Note.— For  other  eases,  see  Appearance, 
Cent  Dig;  I!  42-S2;  Dec  Dig,  |  9.*] 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty; Allen,  Judge. 

Action  by  the  Dell  School  and  others 
against  W.  W.  Peirce.  Defendant  deflaulted 
and  thereafter  moved  to  set  aside  tbe  judg- 
ment, and  from  tbe  denial  of  his  motion  he 
appeals.  Affirmed. 

This  is  a  motion  before  Judge  Allen  to 
set  aside  a  judgment  rendered  at  Novem- 
ber term,  1912,  by  Judge  Carter.  The  judge 
found  the  following  fiicts:  "Summons  was 
issued  July  4, 1910,  and  personally  served  by 
tbe  deputy  sheriff  on  that  date  and  returned 
to  the  August  term,  1010,  of  tbe  Superior 
court  of  Duplin  county.  At  the  August  term, 
1910,  an  order  was  duly  entered  before  his 
honor,  Frank  Garter,  judge  presiding.  In  open 
court,  making  additional  parties  plaintiffs 
and  allowing  tbe  plaintiffs  30  days  to  file  com- 
plaint, and  no  order  other  than  that  was 
made  as  to  pleading,  and  on  September  14, 
1912,  the  plaintiffs  filed  a  duly  verified  com- 


plaint   The  August  term,  1912,  of  the  said 
•For  other  eases  sea  same  tivlo  and  Motion  NUHBBB  la  Dee.  Dig.  A  Am.  Die  Key-No.  l^d'Ic^M&i^  ^ 
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ODort  Adjonmed  am  tiie  7tli  day  of  Beptem- 
ber,  1912.  The  defendant,  W.  W.  Pelrce,  Is 
a  pracUdDg  attorney  In  tbe  courts  of  tiUs 
state.  No  appearance  has  even  been  en- 
tered on  the  dodtet  of  tbSm  court  eltber  by 
tbe  defendant  or  by  an  attorney  for  htm. 
The  defendant  attended  the  NoTember  term, 
1912,  of  said  court  and  personally  examined 
the  order  at  the  November  term,  1912,  and 
the  complaint  which  was  flled  by  the  plain- 
tiffs; tbe  same  being  on  file  in  the  clerk's  ot* 
flo&  No  motion  was  made  before  the  court 
for  time  to  answer,  and  no  time  was  granted 
by  the  court  or  by  counsel,  and  th^e  Is  no 
role  of  Uie  Duplin  bar  allowing  time  to  an- 
swer without  apidlcatlon  to  the  court;  nor 
has  tile  defendant  ever  filed  answer  in  this 
cause;  nor  has  he  given  the  bond  required 
by  the  statute  or  asked  to  be  allowed  to  do 
so.  The  defendant  left  the  court  on  Friday 
before  final  adjournment  on  Saturday,  and, 
on  Saturday  before  the  final  adjournment; 
the  plaintiffs  moved  the  court  for  Judgment, 
for  the  want  of  an  answer.  A  member  of  tbe 
bar  present,  not  of  counsel  on  either  side, 
suggested  tiiat  the  defendant  desired  time 
to  answ»-.  The  plaintiffs  Insisted  upon  their 
motion,  and,  after  hearing  the  same,  his  hon- 
or, Oarter,  Judge,  rendered  the  Judgment  set 
out  in  the  record.  The  Judgment  at  the  Ko- 
Tember  term,  1912,  does  not  appear  to  have 
been  rendered  against  the  defendant  tiirough 
such  mistake,  Inadvertence,  surprise,  or  ex- 
cusable Delect  as  entitles  him  to  relief,  and 
it  is  so  adjudged;  nor  does  he  show,  in  the 
opinion  of  the  court,  a  meritorious  defense 
to  the  action."  The  court  d«iied  the  motion, 
and  defendant  appealed. 

W.  C  Mnnroe  and  W.  W.  Pelrce,  both  of 
Goldsboro,  and  Winston  &  Biggs,  of  Raleigh, 
for  appellant  A.  D.  Ward,  of  New  Bern, 
and  Johnson  ft  Johnson,  of  Warsaw,  for  ap- 
pellees. 

WAItKEB.  J.  It  would  be  QselesB  to  dis- 
cuss each  of  the  11  asdgnments  of  error,  as 
the  material  qnestions  are;  (1)  Was  ttiere 
excusable  neglect  on  the  part  of  tbe  defend- 
ant? (2)  Did  he  show  a  meritortoua  defense? 

[1]  This  is  an  action  to  recorar  the  pos- 
session of  land.  Defendant  knew  that  at 
August  term,  1912,  an  order  had  been  made 
enlarging  the  time  for  filing  pleadings.  The 
August  term  adjourned  September  7,  1912, 
and  the  verified  complaint  was  filed  Septem- 
ber  14,  1912.  Whether  the  defendant  actu- 
ally knew  before  the  November  term,  1912, 
that  the  time  for  filing  pleadings  had  been 
extended,  the  order  was  made  at  a  r^lar 
term,  it  was  his  duty  to  be  there  and  take 
notice  of  it,  and  ttie  law  presumes  that  he 
had  full  knowledge  of  It  Spencer  v.  Credle, 
102  N.  C.  eS,  8  S.  O.  901;  Zimmerman  v. 
Zimmerman,  US  N.  a  432,  18  S.  B.  834; 
Hemphill  T.  Uoore,  104  N.  a  379,  10  S.  E. 
318;  Clark's  Code  (3d  Ed.)  |  006*  and  the 
numerous  cases  in  the  notes.  At  any  rate. 


the  defendant  knew  at  the  Novembra  tern 
what  had  been  done  and  should  thu  have 
asked  the  court  for  further  time  to  file  bla 
answer  and  defense  bond.  Instead  of  doing 
80,  he  left  the  court  and  took  fals  chancec 
No  reasonable, explanation  Is  given  for  tldi 
appamt  n^leict  at  his  own  interest  Beloi 
htmsdf  an. attorney,  he  cannot  well  |dcad 
Ignorance  of  the  law,  and  he  must  therefore 
have  known  that  his  time  for  pleading  liad 
exidred.  To  say  the  least,  defendant,  in  any 
view  oC  his  cas^  1^  his  aflalrs  In  a  very 
precarious  state  and  wlflt  a  ■wiminii:  disre- 
gard of  consequences. 

[2]  He  has  never  yet  tendered  his  defense 
bond,  which  must  precede  his  right  to  an- 
swer. It  Is  so  distinctly  provided  by  statate. 
Bevisal,  {  453;  Jones  v.  Best,  121  N.  C.  154. 
28  S.  E.  187.  That  section  requires  him  to 
file  this  bond  "before  he  Is  permitted  to  an- 
swer, plead,  or  demur."  That  was  his  first 
duty  at  November  term,  as  soon  as  he  learn- 
ed the  cause  of  action,  if  he  intended  to  de- 
fend tbe  action,  and  this  he  failed  to  do. 

[t-7]  And  he  took  no  proper  action  In  an^ 
way  looking  to  the  exercise  of  his  right  to 
defend,  or  to  Its  revival,  as  It  had  then  been 
lost  by  his  delay.  We  have  seen  that  he  had 
notice  of  the  order  at  August  term,  extend- 
ing the  time  to  plead,  and  ttils  required  bim 
to  make  reasonable  Inquiry  as  to  the  flUng 
of  the  complaint  and  to  be  on  his  guard.  He 
had  not  even  entered  his  appearance  on  tbe 
docket  The  law  does  not  allow  a  party  to 
sleep  on  his  rights.  He  must  keep  awake 
and  be  alert,  exercising  the  care  and  watch- 
fulness of  an  ordinarily  prudent  man  In  pro- 
tecting his  rights  and  saving  his  Intereeta 
We  have  held  that  the  standard  of  care  by 
which  he  must  be  Judged  is  that  which  a 
man  ordinarily  prudent  bestows  upon  his  im- 
portant bnedness.  Roberts  v.  Alman,  106  N. 
C.  391,  11  S.  B.  424.  We  said  In  the  recent 
case  of  HcLeod  v.  Gooch,  162  N.  O.  — ,  78 
S.  B.  4,  that  "a  party  has  no  right  to  aban- 
don all  active  prosecution  of  his  case  simply 
because  he  has  retained  counsel  to  represent 
him  In  the  court"  This  applies  with  pecul- 
iar force  to  the  defendant,  now  applying  for 
relief,  as  he  has  assumed  the  dual  position 
of  attorney  and  client  and  must  tberefoie 
give  both  his  personal  and  professional  at- 
tention to  his  business  on  the  docket  We 
do  not  ttiink  that  In  any  view  of  the  facts, 
the  defendant  has  made  oat  a  case  of  ex* 
cusable  neglect  There  was  apparent  liutten- 
tlon  and  Indifference  throughout  the  progress 
of  the  cause,  without  any  adequate  explana- 
tion. Even  if  the  case  was  not  on  tiie  trial 
or  motion  dock^  defendant  j^iould  at  least 
have  moved  for  leave  to  file  his  answer,  and, 
if  he  had  done  thlsi,  the  court  ha  the  exo^ 
dse  of  tts  discretion,  may  have  granted  Iiis 
motlfflL  The  fact  that  this  case  was  not  on 
the  trial  or  motion  docket  did  not  prevent 
the  court  from  giving  Judgment,  tboogb  It 
might  have  excused  defc 
Digitized  by ' 
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he  bad  been  otherwlae  dUlfeut  and  actire. 
He  took  Uw  chance  of  leaving  his  case  to 
tate  can  ta  itaAt,  vhth  no  one  duly  anOior- 
heed  to  represent  him  and  look  after  his  in- 
terests, and  he  most  abide  ttie  remilt  We 
cannot  take  away  the  advantage  his  adver- 
saiy  has  gained,  and  legitimately  bo,  by  doe 
attention  to  the  case,  ^gllance  la  (tften  a 
part  of  the  iwlce  we  most  pay  for  what  we 
get  and  what  we  mep  after  it  Is  acqnired.  He 
who  neglects  his  Interests  is  apt  to  lose  them, 
which  is  the  plight  of  defendant  now.  It 
early  grew  Into  one  of  the  cardinal  marims 
of  the  law  that  it  will  assist  those  vri»  are 
diligent  and  not  those  who  sleep  on  their 
rights,  and  the  law  will  not  take  from  him, 
who  has  been  thns  diligent,  what  he  has 
secured  thereby  and  torn  it  over  to  him  who 
has  lost  by  his  Inaction.  Broom's  L^al  Max- 
ims (6th  Am.  Bd.)  p.  *8S7.  Heath,  J.,  once 
remarked  that  "this  Is  one  of  the  maxims 
which  we  learn  on  oar  earliest  attendance 
In  Westminster  Hall"  (Cox  v.  Morgan,  2  B.  ft 
P.  412),  and  it  Is  the  one  underlying  the  law 
of  limitations  or  statutes  of  repose.  So  much 
importance  does  the  law  attach  to  diligence  in 
protecting  our  interests  that  It  has  another 
maxim  eo.ually  fundamental  and  closely  relat- 
ed to  the  one  just  mentioned,  "Qui  prior  est 
tempore,  potior  est  Jure;"  that  Is.  he  has  the 
better  right  who  was  first  In  point  oC  ttme. 
Broom,  846. 

^1]  Having  reached  the  conclusion  that 
there  Is  no  excusable  neglect.  It  Is  unneces- 
sary that  we  should  discuss  or  decide  wheth- 
er defendant  has  shown  a  meritorious  de- 
fense. If  he  has,  as  his  neglect  was  Inex- 
cusable, the  motion  should  still  be  denied. 
He  must  not  only  show  such  a  defense  but 
excusable  neglect  as  well.  We  have,  though, 
carefully  considered  the  other  branch  of  the 
case  and  are  of  the  opinion  tliat  he  has 
shown  no  1^1  merits— nothing  that  would 
defeat  plaintiff's  recovery. 

[t]  At  least  he  has  not  made  It  clear  to 
as,  and  the  burden  of  doing  so  Is  upon  him. 

[19]  He  complains  that  the  Judge  should 
have  found  additional  facta,  but  there  wiu  no 
requ^t  that  he  should  do  so,  and  such  a  re- 
quest must  appear.  McLeod  v.  Qooch,  supra; 
Albertson  v.  Terry,  108  N.  C.  76,  12  S.  B. 

Hardware  Go.  v.  Buhmann,  169  N.  a 
611,  7B  B.  BL  TBI.  TUa  Is  the  well-settled 
practice. 

[11, 12]  Hla  n^  position  la  that  lie  was  a 
nonresident,  attending  court  as  a  witness, 
when  the  summons  was  served  npon  hitu.  But 
this  goes  to  the  Jnrlsdlctlon  of  the  person 
and  the  defective  service  of  process.  In  or- 
der to  avail  himself  of  It,  lie  should  have  ai>- 
peared  q^edally.  In  a  case  precisely  like  this 
tana,  the  court  held  that  snch  a  service  waa 
not  y<AA  but  voidable,  and  advantage,  there- 
fore, could  be  taken  of  it  only  by  a  special 
appearanca  Cooper  v.  Wyman,  122  N.  a  784, 
29  S.  E.  047,  65  Am.  St  Bep.  781.  The  court 
there  said:  "Service  in  such  cases  Is  not 
78  8.il— 44 


void  but  ToidaUe;  hence  the  party,  before 
appearing  In  tlie  action,  shotdd  by  special  ap> 
pearance  move  to  set  aside  the  return  of 
service  (Thornton  v.  Ibchlne  Co.,  8S  Ga.  288 
[9  S.  E.  679,  20  Am.  St  B«p.  820])  and,  if 
the  moUon  is  denied,  shoald  reouest  the  Judge 
to  find  the  facts  and  enter  them  on  the  record 
together  with  the  exception  to  the  ruling,  so 
Oiat  It  may  come  np  for  review  on  the  ap- 
peal from  final  Judgment  Guilford  County 
V.  Oa.  County,  100  N.  a  810  [13  S.  E.  861]." 

A  motion  to  set  aside  a  Judgment  upon  the 
ground  of  ezcnsable  neglect  is  one  addressed 
to  the  merits  and  eatdvaloit  to  a  general  ap- 
pearance and  therefore  a  waiver  of  any  de- 
fective aerviee  of  process.  Scott  v.  Xdfe  Asso., 
187  N.  G.  015,  60  S.  E.  221.  This  case  has 
hem  frequently  approved.  Quoting  from  It 
in  Woodard  v.  Milling  Co..  142  N.  a  102,  56 
S.  E.  71,  Justice  Brown  says:  'The  teat  for 
determining  the  diaracter  of  an  appearance 
is  the  relief  ai&ed;  the  law  looking  to  its 
substance  ratiior  than  form.** 

A  farther  reference  to  Scott  v.  Insurance 
Co.,  and  what  it  decided,  may  serve  to  bri^ 
this  Important  distinction  between  a  general 
and  q>«lal  appearance,  and  the  otBce  of  each, 
more  dearly  before  us.  We  there  said:  "If 
the  appearance  is  in  eftect  general,  the  fact 
that  the  party  styles  it  a  special  aniearance 
win  not  change  its  real  character.  8  Oyc.  pp. 
ii02,  603.  The  question  always  la  what  a 
ptatj  has  done  and  not  what  he  Intended  to 
do.  If  tile  relief  prayed  affects  the  merits  or 
the  motion  involves  the  merits,  aaa  a  motion 
to  vacate  a  Jndgmmt  la  auch  a  motion,  tlien 
Uie  appearance  is  in  law  a  genwal  one.  Id. 
pp.  B08, 500.  The  court  will  not  hear  a  party 
upon  a  special  appearance  except  for  the  pur- 
pose of  moving  to  dismiss  an  action  or  to 
vacate  a  Judgment  for  want  of  Jurisdiction, 
and  the  anthorltles  seem  to  hold  that  snch  a 
motion  cannot  be  coupled  with  another  based 
upon  grounds  whldi  relate  to  the  moits.  An 
appearance  txa  any  other  purpose  than  to 
qoeatlon  the  Jurisdiction  of  the  court  Is  gen- 
eral. 2  Enc  of  PL  &  Pr.  6S2.  The  effort  of- 
the  company  evidently  was  to  try  the  matter 
and  obtain  a  Judgment  on  the  merits  while 
standing  Jnst  outside  the  threshold  of  the 
court  This  it  could  not  do.  A  party  cannot 
be  permitted  to  occupy  so  amhtguous  a  posi- 
tion. *  *  *  If  a  defendant  invokes  the 
Judgment  of  the  court  in  any  manner  npon 
any  question,  except  that  of  the  power  of'tiie 
court  to  hear  and  decide  Cbe  controversy,  his 
appearance  is  generaL  *  *  *  If  he  ap- 
pears to  the  merits,  no  statement  that  he  does 
not  will  avail  him,  and.  If  he  makes  a  defoise 
which  can  only  be  sustained  by  an  exercise  of 
Jurisdiction,  the  appearance  is  general, 
whether  it  is  in  terms  limited  to  a  special 
purpose  or  not" — cdtlng  numerous  eases.  It 
all  comes  to  this:  Tba.t  he  cannot  take  the 
inconsistent  position  of  denying  the  author- 
ity of  the  court  to  take  cognisance  of  the 
cause  by  reason  of  some  defect  in  tiie  process 
and  at  the  same  time  aeA  Jadgnu^  JnJdsi^ 
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faTor  upon  tbe  merits.  Affirming  this  prin- 
ciple as  laid  down  In  Scott  t.  Life  Asso.,  are 
tbe  following  cases:  AUen-Elemlng  Co.  t. 
RaUroad,  145  N.  C.  87.  58  S.  E.  793;  WarUck 
V.  Reynolds,  151  K.  a  606,  66  8.  B.  657; 
Grant  t.  Grant.  150  N.  G.  S28.  75  8.  B.  734. 

In  Gnrrie  v.  Mining  Co.,  157  N.  C.  209,  72 
8.  B.  980,  Justice  Allen  conclndes  tbe  opinion 
as  follows:  "Tbe  defendants,  Allen  and  Gol- 
eonda  Company,  in  tbelr  application  to  bare 
tbe  Judgment  set  aside,  asked  to  be  allowed 
to  answer,  end  tbia  is  eanivalent  to  a  general 
appearance  botb" — dttng  8cott  r.  Life 
Abso.  Tbat  Is  our  case.  Tbe  otber  excep- 
tions are  without  any  merit.  Tbe  defendant 
should  first  have  appeared  specially,  if  be 
questioned  tbe  Jurisdiction  of  tbe  court  over 
bim;  and,  if  his  motion  to  dismiss  was  denied, 
he  should  have  excepted  and  then  proceeded 
(without  appeal)  to  his  motion  to  set  aside 
tbe  Judgment  and  appealed  from  the  final 
order.  The  procedure  is  stated  in  Cooper  v. 
Wyinan,  supra. 

We  find  no  error  in  tbe  record. 

Afflnned. 


(183  N.  C.  4Zl)  ' 

JOHNSON  V.  SEABOARD  AIB  LINE  BY.  CO. 

(Supreme  Coart  of  North  Carolina.    Oct  22, 

1«13.) 

1.  Tbial  (§  165*)— Takiho  Case  fbom  Juet— 
Nonsuit— Directed  Vebdict — Detebhina- 
TioK  OF  Motion, 

In  ruling  upon  a  defendant's  motion  for  a 
nonsuit  or  e  directed  verdict,  the  conrt  most 
adopt  the  evidence  of  the  plaintiff  and  reject 
that  of  the  defendant  except  in  so  far  as  the 
latter  is  Id  the  plaintiff'B  favor. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  373,  374;  Dec.  Dig.  §  165.*] 

2.  Bailboaus  (I  301*)— Accidents  at  Cbobs- 
iNGs— McrruAi.  Riqhtb. 

Where  a  railroad  track  crosses  a  public 
hifihway,  botb  a  traveler  and  tbe  railroad  have 
equal  rights  to  cross,  but  the  traveler  must 
yield  the  right  of  way  to  tbe  railroad  in  tbe 
ordinary  course  of  tbe  latter's  business. 

[Ed.  Note.— For  otber  cases,  see  Railroads, 
Cent  Dig.  t  956;  Dec.  Dig.  (  801.*1 

3.  RAILBOADS  (§  312*)— ACCIDENTS  AT  CBOBS- 

ING8— Duties  of  Railboad. 

While  a  train  has  the  right  of  way  at  a 
crossing,  it  la  tbe  duty  of  the  engineer  to  give 
signals  and  exercise  vigilance  In  approaching 
such  crossings. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  IS  988-1001,  1003-loOS:  Dec  Dig. 
S  312.*] 

4.  Railboads  (S  301*)— Accidents  at  Cboss- 
iNG  8— Mutual  Dutie&— Lookout. 

A  railroad  company  and  a  traveler  on  a 
highway  approaching  a  crossing  are  charged 
with  a  mutual  duty  of  keeping  a  careful  look- 
out for  danger,  and  the  degree  of  vigilance  is 
in  proportion  to  the  known  danger. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  956;  Dec.  Dig.  {  301.*] 

5.  Railboads  (S  S27*>— Accidents  at  Gbobs- 
INGB— Duties  of  Tbaveleb— Look  and  Lis- 

TEN. 

On  re.icliiQg  a  railroad  crossing,  and  before 
attempting  to  go  upon  tbe  track,  a  traveler 
must  look  and  flsten  in  botb  directiona  for  ap- 


proachisg  trains,  if  not  prevented  from  doii^ 
so  by  the  fault  of  tbe  rauroad  company. 

[Bd.  Note.— For  other  eases,  see  BalbMadi, 
Cent  Dig.  il  1043-1066;  Dec  Dig.  &327.*] 

6.  Railboads  (§  827*)— Accidents  at  Gbosi- 
iNQs— Duties  of  Tbaveleb— Natubb. 

The  duty  of  a  traveler  to  look  and  littea 
when  approaching  a  railroad  crossing  is  not 
always  absolute,  bat  may  be  qualified  by  attnd- 
aat  drcnmatancea. 

[EH.  Note.— For  other  cases,  see  Ballroads, 
Cent  Dig.  |{  104S-1066;  Dec.  Dig.  |  327.*I 

7.  Railboads  n  324*)— Accidbnto  at  Cboss- 

INQB— COHTSIBUTOBT  NEGLIQENCB. 

If  a  traveler  fails  to  exercise  ike  degree 
of  care  required  of  liim  when  approaching  a 
railroad  crossing,  it  is  snch  ne^enee  as  win 
bar  his  recovery^  if  it  was  the  proximate  caose 
of  his  injary. 

[Ed.  Note.— For  otber  cases,  see  Railroads, 
Cent  Dig.  fiS  1020-1025;  Dec  Dig.  {  324.*] 

8.  Railboads  326*)— Accidents  at  Cboss- 
iNGB— Duties  or  Railboad — Obstbuctions. 

If  a  traveler's  view  is  obstructed  or  hit 
bearing  an  approaching  train  Ib  prevented,  ea- 
pecial^  if  through  tbe  fault  of  the  railroad 
company,  and  tbe  company's  servants  fail  to 
warn  him  of  the  approach  of  a  train,  and  he 
attempts  to  cross  the  track,  having  used  his 
faculties  as  best  he  could  under  tbe  <drcum- 
stances,  negligence  will  not  be  Imputed  to  him. 

[Ed.  Note.— For  other  cases,  see  Bailroadi, 
Cent  Dig.  SS  1037-1042;   Dec.  Dig.  {  326.*! 

9.  Bailboadb  ({  334*)— Accidents  at  Cboss- 

IN08 — CoNTBIBUTOBT  NEGLIGENCE — SUDDEX 

Pebil. 

Where  a  traveler  is  without  fault,  or  his 
fault  is  excused  by  some  act  of  the  company, 
or  the  company  has  the  last  clear  chance  to 
avoid  the  accident,  tbe  traveler,  suddenly  con- 
fronted by  a  peril,  may,  without  the  imputation 
of  negligence,  adopt  snch  means  of  extrica- 
tion as  are  apparently  necessary,  and  is  hdd 
only  to  snch  measure  of  care  as  a  man  of  or^ 
dinary  prudence  would  exercise  in  the  sane 
circumstances. 

[Bd.  Note.— For  other  eases,  see  Ballroads, 
Cent  Dig.  S  1027;  De&  Dig.  {  384.*] 

10.  Railboads  (§  360*)— Acoxdbhtb  at  Gbosb- 

INGS— SuFFICIBNOT  09  EVIDIHCEr— GOHniB- 

UTOBT  Negligence. 

Id  an  action  for  injaries  received  by  a  13 
year  old  boy,  who  was  injured  at  a  railroad 
crossing  over  a  frequented  street  by  the  rear 
portion  of  a  train  engaged  in  making  a  flying 
switch,  and  which  was  concealed  by  cars  opoa 
a  siding,  evidence  held  sufficient  to  tske  to  the 
jury  the  question  of  the  boy's  exerdse  doe 
care. 

[Ed.  Note.— For  otber  cases,  see  Railroads, 
Cent  Dig.  S§  1152-1192;  Dec  Dig.  |  350.*] 

11.  Appeal  and  Bbbob  (I  928*)— Pbesuhf- 

TIONS— InSTBUCTIONS  NoT  IN  ReCOBD. 

Where  the  instructiODS  of  the  court  as  to 
the  negligence  of  the  railroad  company  and  the 
contributory  negligence  of  the  person  injured 
at  a  tailroad  crossing  are  not  in  the  record,  it 
will  be  presumed  that  the  verdict  was  found 
under  proper  instructions  on  such  issues. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  }|  8749-8754;  Dec.  Dig.  i 
928.*] 

12.  Railboads  (I  812*>— Aocidbntb  at  Caoss- 

IHGB— ObOSS  NBQLIGBNCB— FLTINO  SWITCH. 
The  act  of  a  railroad  company  in  making  a 
flying  switch  across  a  public  highway  in  the 
midst  of  a  populous  town,  or  village  ia  gross 
and  criminal  negligence,  which  would  render 
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those  reipoDBlble  ctdlty  cf  manilangliter  If 
death  were  caased  thereby. 

[Ed.  Note.— For  other  cages,  lee  Ballroads. 
CenL  ^Dig.  ii  988-1001,  1008-^006;  De&  Dig. 

13.  RAILBOADS  387*)— ACCIDBIITS  AT  Cboss- 

inos  — Caubs  or  Iitjuby  —  Negliobncb  of 
Compart. 

Where  a  bo;,  as  he  approached  a  railroad 
crossing,  looked  and  listened,  but  hia  view  was 
obstmcted  b;  cars  apon  a  aiding  near  the  cross- 
ing  and  hia  attention  waa  attracted  by  a  train 
-which  bad  jnst  passed  and  apparently  was 
about  to  return,  and  was  injured  by  the  rear 
portion  of  that  train,  which  was  making  a  fly- 
ins  switch,  and  there  was  no  warning  given 
him  of  the  approach  of  that  portion  of  the 
train,  the  negugence  of  the  company,  and  not 
the  boy's  want  of  care,  was  the  cause  of  the 
injary. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  11  1090-1096;  Dec.  Dig.  i  837.*] 

14.  Bailboadb  ((801*)— Acoidertb  at  0B088- 
iiTGB— DuTT  or  Tbavbleb— Deobbb  or  Viai- 

A  greater  degree  of  Ti^ance  is  required 
of  a  trareler  approaching  a  railroad  crossing 
than  is  required  of  employes  of  the  company 
who  are  engaged  in  the  performance  of  their 
duties. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  I  966;  Dec.  Dig.  !  801.*] 

15.  RAII.B0ADB  (S  824*)— Accidents  at  Ceo 88- 

INGS  —  CONTBIBUTOBT  NEGLXGINCE  —  AP- 
PEARANCE or  Safety. 

Where  a  traveler  is  deceived  by  appear- 
ances produced  by  the  negligence  of  the  rail- 
road company  in  such  a  way,  and  to  such  an 
extent)  that  a  man  of  ordinary  prudence  would 
not  anticipate  danger,  the  company  cannot  es- 
cape liability  by  imputing  the  blame  to  him. 

[Ed.  Note.— For  other  cases,  see  Bailroads. 
Cent  Dig.  S|  1020-1025;  Dec  Dig.  S  324.*] 

16.  Rahaqads  (S  347*)— Aocidbhts  at  Gboss- 

XHGB— Aduissibilitt  oe  Btideitce— Bele- 

VANCY. 

In  an  action  for  injaries  to  a  traveler  at 
a  grade  crossing,  where  the  plaintiff  testified 
that  tiis  view  was  obstructed  by  cars  upon  a 
siding,  evidence  of  measurements  of  other 
cars,  which  were  not  shown  to  have  been  of  the 
same  width  as  those  on  the  siding,  is  inadmia- 
sible  to  prove  that  the  cars  comd  not  liave 
been  in  the  position  claimed  without  being 
struck  by  a  train  on  the  other  track. 

[Ed.  Note. — B''or  other  cases,  see  Bailroads, 
Cent  Dig.  |j  1124-1137!  Dec  Dig.  S  847.*] 

17.  WiTNESBES  a  369*)  —  BZAB  OF  WITNESS  — 

Accepting  Pass. 

Id  a  personal  injnry  action  against  a  rail- 
road company,  it  is  proper  for  the  plaintiff  to 
show  by  cross-examination  of  a  witness  for  the 
defendant  that  the  company  furnished  the  wit- 
ness transportation  to  come  to  the  trial  as  a 
circumstance  from  which  bias  may  be  inferred. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  1187,  U88;  Dec  Dig.  {  869.*] 

18.  Appeal  and  Ebbob  ({  1004*)  —  Bitibw  — 
Questions  op  Fact— Dahagbs. 

Under  Const  art  4,  {  8,  gi^g  the  Su- 
preme Court  jurisdiction  to  review  upon  appeal 
any  decision  of  the  courts  below  or  any  matter 
of  law  or  legal  inference,  the  court  has  no  pow- 
er to  review  the  action  of  the  trial  court  in 
affirming  a  verdict  for  damages  for  personal  in- 
juries which  were  claimed  to  be  excessive. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  {{  3944-3947;  Dec  Dig.  1 
1004.*] 


10.  Daicages  (f  100*)— MuauBB— DniziiiSH- 
BD  Eabning  Capacitt. 

In  an  action  for  personal  injuries  result- 
ing in  diminished  earning  capacity,  the  meas- 
ure of  damages  is  not  ^e  difference  between 
the  probable  earnings  of  the  plain tiS  before 
and  after  the  Injury,  bat  the  reasonable  present 
valae  of  the  diminution  of  his  earning  capac- 
ity. 

[Ed.  Note.— For  otber  cases,  see  Damages. 
Cent  Dig,  U  237-241 ;  Dec  Dig.  S  100.*] 

20.  Appeal  and  Ebbob  (S  1178*)  —  Bbvbbbai. 
—New  Tbial— PAiniouLAB  Issues. 

Where  the  only  error  In  the  trial  of  an  ac- 
tion for  personal  injuries  was  in  the  instruc- 
tions as  to  the  measure  of  damages,  a  new  trial 
will  be  granted  only  upon  the  question  of  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  4604.4(00;  Dec.  Dig.  | 
1178.*] 

On  Motion  for  New  TrisL 

21.  New  Trial  (§  168*)— Appuoatioh  ur  Ap- 
pellate Coubt~Detbbiunation. 

Where  the  defendant  moves  for  a  new 
trial  upon  the  ground  of  newly  discovered  evi- 
dence after  the  case  is  argued  in  the  Supreme 
Court,  the  application  should  be  carefully  scra- 
tinized,  and  the  burden  is  upon  the  defendant 
to  rebat  the  presumption  that  the  verdict  is 
correct  and  that  there  baa  been  a  lack  of  dili- 
gence. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  »  7.  232.  246,  252,  253.  266.  280, 
284.  286,  291,  292.  294.  296.  308,  .806,  818; 
Dec  Dig.  {  168.*] 

22.  New  Tbial  (8  168*)— Application  in  Ap- 
pellate Coubt— SDmciENCY— Newly  Dib- 
covebed  Evidence. 

Ad  affidavit  in  the  Supreme  Court  for  a 
new  trial  upon  the  ground  of  newly  discovered 
evidence  must  show  that  the  witness  will  give 
the  evidence;  that  it  is  probably  true;  that 
it  is  competent,  material,  and  relevant;  that 
due  diligeuce  was  uaed  to  procure  the  testi- 
mony at  the  trial;  that  it  is  not  merely  cnmu- 
lative ;  that  it  does  not  tend  only  to  contradict 
or  impeach  a  former  witness;  and  that  it  is 
such  that  a  different  zwult  will  probably  be 
reached  upon  another  trial. 

[Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  85,  7.  232,  245,  252,  253,  266,  280, 
264,  286,  291,  292.  294,  296,  303,  305,  318; 
Dec  Dig.  {  168.*] 

Appeal  from  Superior  Court,  Lee  County; 
Daniels,  Judge. 

Action  by  Clarence  Johnson  against  the 
Seaboard  Air  Line  Bailway  Company.  Judg- 
ment for  the  plaintiff,  and  defendant  ap- 
[)eals.  Affirmed  In  part  and  reversed  and 
remanded  In  part,  and  motion  for  a  new 
trial  denied. 

Tbe  plaintlfl  alleged  tbat  on  or  about  Sep- 
tember 1,  1910,  he,  a  boy  of  about  12  years 
of  age,  was  attempUng  to  cross  the  track  of 
the  defendant  railroad  on  Elm  street  in 
Moxton,  N.  C,  at  a  public  crossing;  that 
the  defendant  was  engaged  In  making  what 
is  known  as  a  flying  switch;  that  it  negli- 
gently ran  over  the  plaintiff  as  he  was 
crossing  tbe  defendant's  tracks  on  said 
street;  tbat  his  foot  was  Injured  by  being 
run  over;  and  that  he  was  damaged  in  the 
sum  of  $20,000.  The  spedOcationB  of  negli- 
gence in  the  complaint  are  as  follows:  (1) 
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The  train  of  the  defendant  wu  operated  In 
a  negligent  and  careless  manner  and  at  an 
unlawful  rate  of  speed.  (2)  Defendxmt  bad 
no  one  on  the  car,  which  struck  the  plain- 
tiff, to  control  Its  moTements.  (3)  No  look- 
out was  kept  on  the  car.  (4)  No  warning  or 
signal  whatsoever  was  given  of  Its  move- 
ments or  approach,  and  defendant  was  mak- 
ing what  Is  known  as  a  flying  switch.  (5) 
That  the  street  Is  constantly  used  by  the 
public  In  passing  and  repassing  over  the  de- 
fendant's tracks  from  one  side  to  the  other, 
and  defendant  permitted  a  string  of  cars  to 
remain  standing  on  one  of  Its  tracks,  and 
tbey  so  obstructed  the  view  of  plaintiff,  as 
he  approached  the  tracks  on  his  bicycle, 
that  be  could  not  see  the  loose  cars,  as  they 
moved  toward  the  crossing,  after  being  de- 
tached from  the  train. 

The  defendant  answered,  denying  all  the 
allegations  of  negligence,  and  alleged  that 
plaintifF  was  guilty  of  negligence,  in  that  be 
was  coming  down  Elm  street  on  a  bicycle  and 
crossed  defendanfa  track,  after  being  warn- 
ed not  to  do  so,  and  instead  of  keeping  on 
the  street,  where  there  was  no  danger,  he 
suddenly  turned  bis  wheel  or  bicycle,  and, 
running  parallel  with  the  said  track,  be 
fell  under  the  movlog  train,  and  this  was 
the  sole  cause  of  his  injury.  Much  evidence 
was  introduced  by  the  parties  to  sustain 
their  respective  contentions.  There  was  evi- 
dence tending  to  prove  the  following  facts: 
The  Seaboard  Air  Line  Railway  at  the  cross- 
ing consists  of  a  main  line  and  a  side 
track,  which  aide  track  branches  off  west 
of  the  crossing  and  enters,  at  some  dis- 
tance, the  cotton  oil  millyard;  this  part  of 
the  track  being  known  as  the  oil  mill  siding, 
and  lying  on  the  north  side  of  the  main 
track,  next  Robert  Croom's  residence.  A 
"pass  track"  connects  tfae  main  line  with 
the  side  track,  leaving  the  main  line  Just 
west  of  the  crossing  and  merging  with  the 
side  track  npon  and  east  of  the  crossing. 
All  tbe  tracks  at  one  point  on  the  crossing 
are  only  19  ^t  across.  Elm  street  at  this 
place  is  a  much-used  thoroughfare  on  one 
of  the  principal  residential  streets,  all  three 
of  the  principal  churches  being  on  it  and 
near  this  place.  It  is  much  used  1^  children 
going  to  the  graded  achool,  about  200  yards 
away  on  this  street,  cotton  oil  mill  employ^ 
and  dtizois  at  large 

The  witness  for  the  plaintiff,  as  well  as 
the  plaintiff  himself,  testified  that  the  view 
of  the  pass  track  mentioned  abore,  and  of 
the  main  tra^  west  of  Elm  street,  was  en- 
tirely obscured  by  a  Une  of  standing  cars 
on  the  oil  mill  sldii^,  coming  almost  down 
to  the  street  The  defendant's  witnesses 
stated  that  they  were  making  a  "running 
switch,"  but  that  the  loose  car  had  upon  it 
the  conductor  and  a  flagman.  The  evidence 
of  the  plaintiff,  and  of  some  of  plaintiff's 
witnesses,  Is  that  there  was  no  person  on  the 
and  no  warning  was  given  of  Its  ap- 


proach. There  Is  no  evidence  that  any  snf* 
fldent  warning  was  given  at  this  time.  The 
defendant,  however,  relied  ivon  a  warning, 
which  Its  evidence  tended  to  show  had  bem 
given  the  plaintiff  when  tbe  train  first  a^ 
rived  at  Maxton,  and  was  then  some  600  w 
600  feet  west  of  the  crossing,  and  standing 
still,  to,  "Stop  I  We  are  going  to  make  a 
switch,"  after  which,  so  the  witness  testified, 
he  walked  back  some  200  feet  and  turned  tbe 
train  Into  tlie  swltdL  Plaintiff  testlQed  that 
the  negro  was  not  at  the  crossing  at  all 

The  witness  McNeil,  who  made  the  map, 
testified  that  he  did  not  know  the  width  of 
the  street;  its  edge  was  not  well  defined; 
he  did  not  measure  tbe  distance  between  tbe 
south  edge  of  the  oil  mllL  track  and  tbe 
north  edge  of  the  "pass  track"  on  the  west 
side  of  the  street ;  bnt  he  used  the  map  to  Il- 
lustrate his  evidence  as  to  measurements  ha 
did  make.  He  put  some  designs  on  the  oil 
mill  track  at  the  direction  of  young  Johnson 
to  represent  standing  cars,  but  did  not  say 
that  the  number  and  the  exact  position  were 
directed  by  him. 

Plaintiff  testified  in  part  as  follows:  **! 
started  to  Strickland's  store  and  went  od 
the  left-band  side  as  yon  go  down  street  to- 
wards Wilmington,  Strickland's  store  being 
on  the  opposite  side  of  the  railroad;  was 
going  after  some  groceries  for  my  mother; 
was  on  a  bicycle.  I  went  out  the  back  yard 
down  a  path  to  Elm  street,  and  went  then 
In  the  Qsnal  way  starting  to  Strickland's 
storey  and  when  I  came  to  the  Seaboard 
crossing  at  Elm  street  near  Mr.  Robert 
Croom's  residence.  1  found  a  train  fben, 
that  was  shifting  and  had  blocked  the  cross- 
ing. I  stopped  for  it  to  get  oat  of  tbe  way. 
Stopped  somewhere  between  Hr.  Groom's 
boose  and  the  railroad.  A  cohHred  wonan 
was  there,  but  I  did  not  know  ber  at  that 
tlm»  It  waa  Eliza  Mclver.  She  was  be- 
tween me  and  the  Seaboard  trade,  and  had 
a  gocart  with  a  child  in  it  and  one  by  it 
At  the  time  I  stopped  there  waiting  for  that 
track  to  dear,  I  noticed  on  that  <^  mill  rid- 
ing some  box  cars.  Q.  How  near  down  to 
Elm  street  did  they  come?  A.  They  ran 
near  about  onto  Blm  street,  Just  oiou^  to 
pass  by.  They  were  shifting^  and  the  train 
was  running  bade  and  fortti.  I  did  not  at- 
tempt to  cross  tbe  street  until  tbe  engine 
cleared  and  went  on  towards  the  depot  with 
some  cars  attadied  to  It  Whoi  it  went  by 
I  looked  and  listened  and  started  aeros&  Q. 
What  did  yon  look  for?  A.  I  looked  for  an- 
other train.  Q.-  Did  you  see  anottier?  A. 
No.  Q.  What  effect,  if  any,  did  those  can 
standing  on  tbe  oil  mill  track  have  with 
your  seeing  It?  A.  It  was  between  me  and 
the  loose  cars.  After  the  track  wma  deaied 
and  the  engine  had  gone  down  towards  Hsx- 
ton  going  east,  I  started  acrosa  tlie  tracki. 
Just  as  I  got  about  across,  I  heard  sooie* 
body  holler,  'Lookout!'  and  I  looked  aronsd 
and  saw  a  car,  and  I  ^''^^(K^^*^^ 
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the  tracks,  and  by  that  time  It  struck  me. 
I  tried  to  get  between  the  main  line  and 
the  side  track  to  clear  the  cars  so  I  would 
be  safe^  Q.  Gould  you  tell  which  track  that 
loose  car  was  going  to  take,  the  main  line 
or  the  siding?   A.  No,  sir.   Q.  If  70U  bad 
gotten  between  that  main  line  and  the  side 
tra<^  would  you  have  been  clear,  r^rdleas 
of  what  it  took?  A.  Xes,  I  coold  hare  gone 
down  and  beatoi  It  to  where  it  ma  going. 
Q.  What  happened?   A.  The  car  struck  me 
about  that  time  and  ran  orer  me»   I  had 
not  gotten  quite  dear  of  that  Bide  track 
that  the  car  came  in  <»l  No  one  was  at  the 
crossing  except  Eniza  UclTor.    I  could  not 
see  fho  cars  on  the  main  lino  because  of 
those  box  cars,  and  the  cars  that  I  saw  were 
on  tbe  oil  min  side  track.   Th^  were  not 
blocking  the  street,  bat  they  were  near  about 
on  tbe  street   I  did  not  see  any  loose  cars 
on  tbe  main  Une  west  of  Blm  street;  I  saw 
one  down  at  the  crossing  at  the  oil  mllL 
I  saw  no  cars  im  tbe  main  line  except  that 
one  down  at  the  crossing.  That  crossing  was 
about  a  block  west  of  Elm  street,  and  the 
otber  cars  I  saw  were  near  about  to  Blm 
street  on  the  oil  mill  side  track.  They  ran 
near  about  up  to  Elm  street,  but  I  cannot 
say  exactly  bow  close,  and  those  cars  stayed 
on  the  oil  mill  track  until  after  I  passed 
over.    When  I  started  down  Elm  street,  this 
oolored  woman,  who  was  ahead  of  me,  was 
about  10  feet  from  the  track,  and  I  was  10 
or  16  feet  behind  her.  I  was  riding  a  boy's 
bicycle  and  I  was  12  years  old  at  that  Ume.- 
I  remained  where  I  was  until  I  saw  the  en- 
gine go  towards  tbe  depot    I  then  imme- 
diately got  up  on  my  bicycle  and  rode  across, 
but  not  until  after  I  looked  botb  ways  and 
listened  for  another  train.    I  crossed  tbe 
railroad  about  tbe  middle  of  Elm  street  and 
was  stricken  by  the  cars.   Q.  Was  any  one 
on  those  loose  cars?   A.  No,  sir.    After  the 
car  ran  over  me,  I  got  up  and  started  home, 
and  I  saw  a  man  who  I  took  to  be  the  flag- 
man coming  towards  the  switch.   When  the 
flagman  came,  I  asked  him  to  carry  me 
home.     He  did  not  do  anything,  bnt  only 
stood  and  looked  at  me.    Mrs.  Oroom  came 
out  there  and  asked  him  to  carry  me  In  ber 
house,  if  be  would  not  carry  me  home.  He 
atood  and  looked  at  me  and  did  not  say  any- 
thing.    About  that  time   Cleo  Strickland 
came  along,  and  I  asked  him  to  carry  me 
home.    He  said,  'All  rlgbt  get  up,'  and  I 
got   up  In  the  wagon,  and  he  started  on 
across  and  got  to  tbe  next  crossing.  He 
started  the  nearest  way,  got  to  the  nearest 
crossing,  and  there  was  a  car  on  tbat  cross- 
log,  and  we  stopped  to  let  It  pass,  and  the 
flagman  came  running  down  tbere  and  said — 
they  said  carry  me  to  the  hospital.  I  think 
It  was  the  flagman  who  said  cari?  me  to 
the  HospitaL    Blm  street  is  used  for  all  tbe 
school  children  going  to  school,  people  going 
to  tbe  Baptist  Uethodlst,  and  Presbyterian 
cUmtcbea,  and  pet^ile  use  it  to  go  to  the  col- 


lie. It  is  one  of  tbe  public  thorou^ifares 
of  the  town.  The  employes  of  the  oil  mlU 
also  cross  there.  Th^  carried  me  to  the 
hospital,  operated  on  me,  and  put  me  to 
sleep.  I  liad  my  foot  madied  ujt,  a  hole' cat 
in  the  bads  of  my  head,  and  a  hole  cut  in 
my  thigh." 

Plaintiff  then  described  his  Injuries  more 
minutely,  as  follows :  "My  foot  is  perfectly 
useless,  or  near  about  so.  I  can't  use  it  at 
all  from  the  heel  to  the  end  of  the  toes.  The 
foot  is  senaitlTe  and  I  can't  bear  any  weight 
on  It  at  alL  In  walking  I  pa^  my  weight 
on  my  heel.  I  suffered  all  Hie  Ume.  Some- 
times I  got  a  chance  to  sleep.  This  acci- 
dent haivened  on  Olmrsday  about  10  o'clock, 
and.  on  Saturday  following  the  Thursday, 
th^  drrased  my  foot  again  and  found  some 
gangrene  in  It  They  cut  the  bone,  cut  all 
the  flesh  off  of  my  foot,  and  cut  two  of  my 
toes  off.  After  that  when  the  doctor  dressed 
it  he  kspt  catting  off  some.  He  cat  off  the 
ball  oi  my  foot  and  scraped  the  bone.  I 
stayed  in  the  hospital  six  weeks.  I  was  not 
tmder  the  influence  of  ethra*  on  Saturday 
when  those  parts  were  cut  off  of.  my  foot 
and  it  hurt  me  so  I  had  Just  had  to  scream 
and  holler.  I  could  not  help  It  After  I 
left  tbe  hospital,  I  walked  on  cmtches  for 
over  a  year,  and  during  that  time  I  was  not 
able  to  put  my  foot  to  tbe  ground  any. 
Have  not  been  able  to  use  t^e  forepart  of 
my  foot  from  the  instep  out  to  amount  to 
anything.  Since  then  it  pains  me  wbaiever 
I  work  any.  If  I  stand  up  right  smart  it 
hurts  me.  Can't  lift  any  weight  on  that  foot 
and  I  lost  a  Job  because  I  could  not  lift 
and  stand  on  my  foot  When  the  weather 
changes  It  feels  like  neuralgia.  The  leg  of 
my  injured  foot  Is  about  one-half  inch  small- 
er than  tbe  otber  one.  Prior  to  this  injury 
I  was  carrying  water  for  tbe  oil  mill  and 
got  60  cents  per  day.  I  can  read  and  write 
and  figure  some.  I  do  not  use  tobacco  in 
any  form  and  do  not  drink.  My  health  was 
pretty  good  prior  to  this  Injury." 

The  defendant  offered  evidence  tending 
to  show  that  the  plaintiff  was  not  injured 
as  he  had  testified,  but  fell  under  the  cars 
and  was  hurt  as  set  forth  In  tbe  answer, 
and  that  be  was  Injured  by  his  own  carcy 
lessness,  and  not  by  any  negligence  of  the 
defendant;  that  he  failed  to  look  and  listen 
when  his  sight  and  bearing  were  unobstruct- 
ed. Tbe  usual  four  Issues  were  submitted  to 
the  Jury  as  to  negligence,  contributory  n%- 
ligence,  the  last  clear  chance,  and  damages, 
and  tbe  Jory  answered  all  of  tbem  (exc^t 
tbe  third,  which  was  not  answered)  in  Cavor 
of  the  plaintiff,  assessing  bis  damages  at 
110,000;  The  court  charged  the  Jury  upon 
the  law  rating  to  n^Ugenee  under  the 
first  three  issues,  and  there  was  no  ezoep- 
tlon  thereto.  Defendant  has  reserred  tbese 
exceptions,  wbl(^  are  the  ones  mentioned 
and  argued  in  his  brief:  ^ 

0)  Befusal  of  motion  [l^t  JMSUiiAti&tjl^ 
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Gbai^  tbe  jat7  "tbat,  upon  all  the  eridence, 
the  plaintiff,  Clarence  Johnson,  1>  gnlltar  of 
contributory  negllgeno&" 

(2)  Excluding  the  eTldence  of  the  witness 
C.  C.  Hatch  that  he  had  measured  other  box 
cars  and  ascertained  their  size  and  dimen- 
sions, this  with  a  view  of  showing  by  com- 
parison of  those  cars  with  those  at  the  cross- 
ing in  question,  upon  the  assumed  similarity 
of  the  two,  that  cars  on  the  main  trade 
could  not  hare  passed  cars  standing  on  the 
siding  In  the  position  described,  and  as  tes- 
tifled  by  plalntlfT. 

(3)  Plaintiff,  on  cross-examination  of  de- 
fendant's witness  Bonnie  Helms,  who  was 
employed  by  it  as  brakeman,  asked  him  If 
he  came  to  Maxton  on  a  railroad  pass  fur- 
nished by  the  defendant  The  question  and 
answer  were  admitted,  and  d^endant  ex- 
cepted. 

(4)  The  court  charged  the  Jury  on  the  issue 
of  damages  as  follows,  omitting  immaterial 
parts:  "Under  this  Issue  he  Is  entitled  to 
a  reasonable  compensation  for  such  injury  as 
you  may  find  to  have  been  negligently  inflict- 
ed by  the  defendant,  which  was  the  direct 
and  necessary  consequeuce  of  the  injury  so 
negligently  inflicted;  a  reasonable  compensa- 
tion for  any  and  all  pain  which  he  may 
have  suffered  or  may  hereafter  suffer  for  all 
dlmlnatlon  of  his  power  to  earn  money — his 
diminished  earning  capacity,  as  the  books 
put  It  Plaintiff  contends  that  he  cannot  now 
perform,  and  that  he  will  never  be  able  to 
perform,  work  that  men  usually  do  in  at* 
touptlng  to  make  a  living.  He  has  Intro- 
duced the  mortuary  tables  that  show  his  exr 
pectancy  of  life  is  47  years,  and  they  have 
made  some  figures  about  bow  much  he  would 
earn  during  that  length  of  time.  You  are  to 
consider  what  he  was  earning  when  he  was 
hurt,  and  you  may  consider  the  mortuary 
table  about  how  long  he  Is  likely  to  live. 
You  may  consider  from  what  you  find  from 
this  evidence  what  his  earning  capacity  will 
be  as  he  goes  on,  and  then  yon  will  sat- 
isfy yourselves  what  would  be  the  amount 
that  he  would  lose  from  the  earning  capacity 
by  reason  of  this  injury  to  his  foot  He  is 
entitled  to  the  difference  between  what  he 
would  make  If  the  Injury  had  not  been  done 
and  what  he  would  make  with  It  done.  You 
are  not  bound  by  the  mortuary  tables.  You 
are  not  bound  by  figures  of  the  plaintiff 
or  defendant  as  to  any  amount  which  you 
should  give  him  in  consequence  of  his  dimin- 
ished earning  powers.  Something  was  said 
by  the  defendant's  counsel  about  a  thousand 
dollars  being  a  large  verdict;  but  you  are 
not  bound  by  what  he  claims.  You  are  not 
bound  by  what  his  counsel  think  he  ought 
to  have.  You  are  uot  bound  by  what  the  de- 
fendant thinks  he  ought  to  hare,  or  his  coun- 
sel. It  is  a  matter  In  your  sound  discretion. 
Yon  are  to  exercise  your  best  Judgment  and 
your  reason  upon  this  evidence.  If  you  reach 
this  issue  and  say  what  is  the  value  of  his 
diminished  earning  capacity,  then,  when  yon 


(N.C. 

do  that,  yon  are  to  add  reasonable  compensa- 
tion for  hia  pain  and  suffering.  In  view  of 
all  the  drcumstasces,  consider  this  young 
man's  condition  in  life  and  hla  probabto  fu- 
tnre^  as  far  as  yon  can  ascertain  it,  what  Is 
a  reasonable  compensation  for  the  pain  and 
suffering  which  be  has  undergone;  and  when 
you  ascertain  that,  gentlemen,  jm  add  that 
to  such  amount  aa  yon  may  have  detennlned 
to  be  the  amount  In  which  his  earning 
capacity  has  been  diminished  by  reason  of 
the  injury ;  put  both  amounts  together,  and 
that  will  be  your  verdict." 

(6)  That  the  court  refused  defendant's  mo- 
tion to  set  aside  the  verdict  as  b^ng  against 
the  weight  of  the  evidence,  and  the  verdict 
aa  to  damages,  because  they  are  excessive. 

Judgmrat  upon  the  verdict  and  defendant 
appealed. 

A.  A.  F.  Seawell,  of  Sanford,  and  BoblnsoD, 
Caudle  &  Pruette,  of  Wadesboro,  for  plain- 
tiff. W.  H.  Neal.  of  Laorlnburg.  and  K.  B. 
Hc^lek  of  Sanford,  for  defendant 

WALKEB.  J.  (after  stating  the  tacts  at 
above).  LI]  The  defendant's  motion  for  a 
nonsuit  upon  the  evidence,  and  its  request 
for  a  peremptory  instruction  to  answer  the 
issues  In  its  favor,  were  bpth  properly  de- 
nied. The  mle  as  to  the  treatment  of  the 
evidence  upon  snch  a  question  is  not  only 
very  familiar,  but  has  been  stated  in  various 
ways  so  clearly  and  with  so  much  repetition 
as  to  have  become  somewhat  trite  and  even 
hackneyed.  We  must  again  say  that  we  are 
not  at  liberty  to  select  those  portions  of  tbe 
testimony  more  fovorable  to  a  defendant  in 
such  a  case  than  the  rest  and  act  upon  ID 
for  his  special  benefit  Snch  an  imposing  ar- 
ray of  the  evidence  in  bis  behalf  would  be 
not  only  one-sided,  when  we  are  required  to 
hear  both  sides  equally  and  fiiirly,  but  would 
manifestly  be  partial  and  unjust  The  rule 
is  rather  the  other  way.  We  restated  It 
concretely  In  the  recent  case  of  Osborne  t. 
RaUroad,  100  K.  a  SOO,  76  S.  E.  le,  macb 
like  ours  In  Its  essential  facts,  though  not 
lit^nlly  80.  Some  of  the  language  then  used 
will  practically  fit  almost  any  case,  and  Is 
surely  applicable  to  the  one  at  bar.  We 
there  said:  "Defendant  requested  the  court 
to  enter  a  Jndgmait  of  nonsuit  upon  the  eri- 
dence, as  plaintiff's  intestate  was  guilty  of 
such  contributory  negligence  In  driving  upon 
the  crossing,  without  looking  or  listening,  as 
barred  bis  recovery.  Tbe  Judge  could  not 
have  done  so  without  deciding  an  issue  ol 
fact  which  he  is  forbidden  to  do;  that  being 
the  function  of  the  Jury.  Pell's  Bevisal,  | 
535,  and  cases  dted  In  note.  The  evidence 
favorable  to  defendant's  view  of  the  case 
may  be  ever  so  strong  and  persuasive;  bat 
if  there  is  a  conflict  of  testimony,  it  most  be 
left  to  the  Jury,  and  they  must  find  the  facta 
This,  is  a  case  where  there  was  a  serious 
dispute  as  to  the  facts,  which,  of  course, 

carried  the  case  to  the  Jury.  It  la  our  dotj'. 
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np<m  B  motion  for  a  nonsuit,  to  consider  tbe 
eridoice  In  the  view  most  favOTftble  to  tbe 
plaintiff,  for  at  least  one  reason,  which  la, 
that  tbe  Jar;  may  adopt  Ids  verslfHi  of  the 
facts  as  the  true  one.  It  would  be  contrary 
to  all  our  dedstons  to  discard  the  proof  In 
Ub  teror  and  consider  only  that  fiurorable  to 
the  defendant,  or  to  permit  the  latter  to 
overthrow  the  fiinner,  even  If  It  Is  more 
reasonable  and  convlnclDg.  S>iidi  a  course 
would  contrsTene  tbe  express  torms  of  the 
statute  and  would  nullify  Its  plain  and 
explicit  Injunction  that  we,  as  Judges,  should 
nmflne  ourselves  to  the  law  of  the  case  and 
leave  the  finding  of  t&cta  to  the  Jury."  See 
Brlttaln  v.  WesthaU,  136  N.  a  492,  47  S.  E. 
616;  X>eppe  v.  Railroad.  162  N.  a  80,  67  S.  B. 
262:  Hamilton  v.  Lumber  Ga,  166  N.  O.  619, 
72  S.  B.  688.  We  wonl^  not  hasard  much,  If 
anything  by  stating  broadly  that  Osborne's 
Case,  Just  dted,  seems  to  cover  this  case 
as  with  a  blanket,  and  we  may  refer  to  It 
later  in  order  to  show  the  striking  similarity 
between  the  two.  As  generally  pertinent  to 
tbe  case  In  band,  we  may  formulate  tlie  fol- 
lowing rules: 

[2]  1.  Where  a  railroad  tratik  crosses  a 
public  highway,  both  a  traveler  and  tbe  rail- 
road have  equal  rights  to  cross;  but  the 
traveler  must  yield  the  rla^t  of  way  to  the 
railroad  company  In  the  ordinary  course  of 
tbe  letter's  business.  Dutty  v.  B^tway  Co., 
144  N.  O.  26,  66  S.  SL  667. 

[3]  2.  While  a  train  has  the  right  of*  way 
at  a  crossing.  It  is  the  duty  of  the  engineer 
to  give  signals  and  exercise  vigilance  in  ap- 
proadilng  such  crossings.  Coleman  v.  Rail- 
way Co.,  163  N.  a  322,  69  S.  B.  261. 

[4]  S.  A  railroad  company  and  a  travd^r 
on  a  highway  crosalug  are  charged  with  a 
mutual  duty  of  keeping  a  careful  lookout  for 
danger,  and  the  degree  of  vigilance  is  in  pro- 
portion to  the  known  risk;  the  greater  tbe 
danger,  the  greater  the  care  required  of  both. 
Railway  Co.  v.  Hansbroogh's  AdmX  107  Ta. 
733,  60  S.  E.  68. 

[S]  4.  On  reaching  a  railroad  crossing,  and 
before  attempting  to  go  upon  the  tra<A,  a 
traveler  must  use  his  sense  of  sight  and  of 
hearing  to  the  best  of  his  ability  under  the 
existing  and  surrounding  drcnmstancea;  he 
must  look  ai^  listen  In  both  dlrecttons  for 
ai)proachIng  bains,  if  mt  prevented  from 
doing  so  by  the  fault  of  the  railroad  com- 
pany, and  if  he  has  time  to  do  so,  and  this 
should  be  done  before  he  has  taken  a  position 
exposing  blm  to  peril  or  has  come  within 
the  zone  of  danger,  this  being  required  so 
that  his  precaution  may  be  effective.  Coopw 
Railroad.  140  N.  a  209,  62  8.  B.  982,  3 
Xi.  B.  A  (N.  8.)  891,  6  Ann.  Cas.  71;  Cole- 
man V.  BaUroad.  168  N.  G.  322,  69  S.  B.  251; 
WolfO  V.  Ballroad,  164  N.  a  669.  70  &  E.  998, 
in  the  last  of  which  cases  the  rule  was  ap- 
plied to  an  employ^  charged  with  the  duty 
of  watching  a  crossing  and  warning  trav^ 
elers  of  the  approach  of  trains,  and  he  was 
required  to  exerdae  due  car^  under  the  rule 


of  the  prudent  man,  for  his  own  lafiety  by 
looking  and  listening  for  coming  trains. 

[•]  6.  Tbe  duty  of  the  traveler  arising  un- 
der this  rule  la  not  always  an  absolute  one, 
but  may  be  so  qualified  by  attendant  drcum- 
stances  as  to  require  the  Issue  as  to  hla  con- 
tributory negligence  by  not  taking  inoper 
measures  for  his  safety,  to  be  submitted  to 
the  Jury.  Sherrlll  v.  Ballroad.  140  N.  a  265, 
62  6.  B.  040;  Wolfe  v.  Railroad,  supra. 

[7]  &  If  he  Aills  to  exerdae  proper  care 
within  the  rule  stated,  it  la  mth  negligence 
as  will  bar  his  recovery,  provided  always 
it  is  the  proximate  cause  of  his  injury. 
Cooper  V.  Ballroad,  supra;  Strickland  v.  Ball- 
road, ISO  N.  a  7,  63  &  a  161;  Wolfo  V. 
Railroad,  supra. 

tl]  7.  If  his  view  Is  obstructed  or  his  hear- 
ing an  approaching  train  Is  prevented,  and 
espedally  If  this  Is  done  by  the  fault  of  the 
defendant,  and  the  company's  servants  fail 
to  warn  him  of  its  approach,  and  induced  by 
this  fiillnre  of  duty,  which  has  lulled  him 
into  security,  he  attempts  to  cross  tbe  track 
and  is  Injured,  having  used  bis  faculties  aa 
best  he  could,  under  the  clreumstantKs  to  as- 
certain If  there  Is  any  danger  ahead,  negli- 
gence win  not  be  imputed  to  him,  but  to  tbe 
company;  Its  fallnre  to  warn  him  being  re- 
garded as  the  proximate  cause  of  any  In- 
jury he  received.  Mesic  v.  Railroad,  120  N. 
0.  490,  26  S.  E.  63.3;  Osborne  v.  Railway,  su- 
pra. 

[I]  8.  If  a  traveler  Is  without  fault,  or  if 
bis  fault  Is  either  excused  by  some  act  of 
the  company  or  is  not  tbe  proximate  cause 
of  his  injury,  the  company  having  tbe  last 
dear  chance,  and  If,  in  attempting  to  cross 
a  track  on  a  bigbway,  he  Is  suddenly  con- 
fronted by  a  peril,  he  may  without  the  impu- 
tation of  negligence  adopt  such  means  of  ex- 
trication as  are  apparently  necessary  and 
is  only  held  to  such  measure  of  care  as  a 
man  of  ordinary  prudence  wonld  exercise  in 
tbe  same  dreumstancea.  Vallo  v.  Bxpress 
Co.,  147  Pa.  404,  23  AtL  504,  14  L.  B.  A.  745, 
30  Am.  St  Rep.  741 ;  Uncoln  v.  Nichols,  37 
Neb.  332,  56  N.  W.  872,  20  U  R.  A.  855; 
Crampton  v.  Ivle  Bros..  124  N.  C.  591,  32  S. 
E.  968;  and  especially  Douglass  v.  Railway. 
82  S.  CL  71,  62  S.  El  15,  63  S.  E.  5;  8  Elliot 
on  RaUroads  (2d  Ed.)  {  1173. 

With  these  general  rules  to  guide  us,  the 
solution  of  the  question  presented  will  not 
be  difficult 

[10]  This  young  boy  rode  up  to  the  cross- 
ing on  bis  bicycle  and,  as  he  testified,  looked 
and  listened  for  a  train.  He  saw  one  pass, 
composed  of  an  engine  and  box  cars;  the 
latter  being  shifted  by  the  engine^  He  could 
not  see  to  tbe  west  because  o£  box  cars  stand- 
log  on  oue  of  tbe  tecks,  which  obstructed 
his  view.  He  d3A  look  to  the  east  at  tlie  mov- 
ing train,  believing  and  havtog  good  reason 
to  believe,  that  It  was  conung  back,  and  not 
suspecting  that  It  had  detached  carsifor  tbe 
purpose  of  making  a  **flying  swltdt/*   He  i 
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did  Dot  aod  could  not  hear  the  noise  of  tbe 
loose  cars  as  tfa^  came  up  to  the  crossing, 
for  be  coald  not  see  them  throogb  the  solid 
intervening  cars,  and  no  warning  was  glTOi 
of  their  approach;  the  first  noUee  he  had 
of  them  being  tbe  cry  of  the  woman,  which 
be  beard  at  the  very  time  be  was  stricken 
by  tbe  cars  and  knocked  under  them.  He 
therefore  had  no  chance  to  escape.  There 
was  no  one  on  the  loose  cars  to  give  blm  a 
signal  to  leave  the  track,  and  the  cars  on  the 
adjoining  track  were  so  near  the  cTossiog 
8B  to  render  such  a  signal  IneffectlTe  if  it 
had  been  given.  This  Is  his  Terslon,  and.  If 
acc^ed  aa  tme  by  the  Jury,  It  made  out  a 
perfect  case  for  him.  D^^ndant  denied  It, 
and  alleged  tliat  be  voluntarily  rode  between 
tbe  cars  in  a  lugU^t  mann^,  not  made 
very  clear,  and  fell  from  hia  wheel  under 
the  cars  and  was  cmshed  as  he  described. 
They  all^  that  there  was  a  man  on  the  cars 
to  warn  those  using  the  crossing,  and  that  a 
proper  and  ^ectlve  signal  was  fi^ven  by  him 
and  the  woman,  which  was  disregarded.  In 
this  conflict  of  views,  the  Jury  were  tbe 
proper        only  arbiters. 

[11]  They  found  for  the  plaintifr,  and.  as 
we  must  assume,  under  proper  instructions 
from  tbe  court,  as  this  part  of  tbe  cba^e 
is  not  in  the  record,  error  not  being  pre- 
sumed unless  alleged  and  shown.  This  be- 
ing 80,  the  facts  are  as  stated  by  the  plain- 
tiCT,  and  he  was  therefore  justly  and  legally 
entitled  to  the  verdict  If  we  should  non- 
soit  him  or  direct  a  verdict.  It  would  be  to 
reject  all  of  his  evidence  in  favor  of  ttiat  of 
defendant,  which  is  out  of  the  question. 
We  must  adopt  his  and  reject  the  defend- 
ant's, except  BO  far  as  the  laUw  makes  in  his 
favor. 

[12]  In  this  view  of  the  facts,  what  are 
tbe  l^al  questiona  involved  and  the  ultimate 
lights  of  the  parties  under  them?  This  court 
has  recently  declared,  in  Vaden  v.  Railroad, 
ISO  M.  a  700,  64  S.  E.  762,  that:  "Making 
'flying  switches'  on  the  railway  tracks  and 
sidings  running  across  and  along  the  streets 
of  populous  towns  is  per  se  gross  negligence, 
and  has  been  so  declared  by  all  courts  In 
this  country  and  by  text-writers  generally. 
It  is  stated  in  one  of  the  best  known  text- 
books that  the  use  of  a  running  switch  In  a 
highway  in  the  midst  of  a  populous  town  or 
village  Is,  of  itself,  'an  act  of  gross  and 
criminal  negligence  on  the  part  of  the  com- 
pany' " — citing  Sherman  &  Redf.  Neg.  (3d 
Eld.)  S  466;  WUson  v.  Railroad.  142  N.  O. 
333,  55  S.  £X  257;  Allen  v.  RaUroad,  145  N. 
C.  214,  68  S.  E.  1081;  Bradley  v.  Railroad, 
126  N.  O.  742,  36  S.  a  181;  Farrls  v.  Rail- 
way, 161  M.  G.  483,  66  &  El  457,  40  L.  R.  A. 
(N.  S.)  1115;  Railroad  v.  Smith,  93  Ky. 
44a,20S.W.382,18UR.A.66,to  which  is 
appmded  a  most  valuable  note  upon  this 
subject  In  this  respect,  the  Vaden  Case  and 
this  one  cannot  possibly  be  distinguished. 
So  we  see  that  defendant  wae  "grossly"  In 


fault  at  the  very  inception  of  tUe  lama- 
table  occurrence.  It  started  wrong  In  tin 
beginning  and  continued  wrong  throughout 
It  had  set  a  death  trap  for  tbe  paaser^v. 
and  tl^  plaintiff  nnwarOy,  but  wltboDt  taidt, 
was  caut^t  In  It,  «nd  came  vuy  near  lodai 
bis  young  Ufa  wta  tbB  rallroada  never  tbajt 
doing,  in  this  respect,  what  the  courts  havt 
so  emptiatically  condemned  as  contrary  to 
lav  and  humanity?  If  plaintiff  had  been 
killed,  upon  tbe  facts  found  by  .Uila  imj, 
the  person  to  blame  for  hie  death  would  have 
been  gnllty  of  manslaughter  tat  his  palpaUe 
nesUgmoe  witb  fnU  knowledge  of  Iti  dangee- 
0U8  tend^cy. 

[II]  Not  only  did  defoidant  make  Oie  dait 
gerone  "flying  svltdi,'"  bat  1^  its  negligmt 
conduct  in  concealing  the  moving  of  the  de- 
tached car%  and  by  fttUtaig  to  ^ve  proper 
signals  or  warning  to  travelers  nalng  the 
crossing,  It  threw  tbe  r^«*"f*  off  hla  guard 
and  enttced  blm  Into  the  trap^  Tbe  Jury  bav^ 
ing  repudiated  the  defmdanl^s  version  of  the 
fticts  and  accepted  Out  plalntUTq,  Uiere  Is  no 
room  left  for  the  argument  that  the  latter 
was  guilty  of  contributory  negligence  be- 
cause they  have  found  that  be  looked  and 
listened  and  wae  prevented  from  any  effec> 
tlve  use  of  bis  facnltleB  or  bis  sensee  tbe 
wrongful  conduct  of  defendant  In  movlag 
its  cars  rapidly  without  an  engine,  where 
they  could  not  be  aaen,  or  tbe  ntdae  of  tbdr 
movement  heard  by  i^alntlff,  and  falling  t» 
give'  any  warning  of  their  approach.  Tben 
is  no  logic  that  can  withstand  Badi  an  array 
of  facta,  and  no  law  which  Justliles  or  ex- 
cuses the  defendant's  conduct  It  la  Uke 
Wolfe's  Case^  In  that  idalntifl^  attention 
was  riveted  on  tbe  moving  train  that  had 
JuM  passed  wiOi  every  Indication  of  its  Im- 
mediate return,  and  the  resemblance  does 
not  end  here,  for  WolWs  view  to  tbe  east 
ma  obstmcted  by  .cars  atuiding  on  a  side 
track,  Juat  as  plaintiff's  view  to  the  east  was, 
in  tMa  caae^  obstructed  by  can  elmllailr 
situated.  Wolfe  v.  Railway,  1B4  N.  a  660^ 
70  S.  B.  903. 

[14]  WbUe  a  greater  d^ree  of  v^llance  ii 
required  of  a  traveler  than  of  an  en^Ioyt 
eng^ed  In  tbe  performance  of  otbu  duties 
for  defendant  as  In  the  Inatance  of  Wolf^ 
the  principle  underlying  the  two  cases  la  es- 
sentially and  broadly  the  same.  Justic* 
Manning  said  in  Farrls  v.  Railroad,  151  K. 

G.  483,  66  S.  EL  457.  40  Ii.  B.  A.  (N.  80  1119: 
"WbUe  we  are  in  no  wise  Inclined  to  relieve 
the  person  crossing  the  tnuAs  of  a  nflroad 
from  the  imperative  duty  of  observing  the 
measure  of  caution  so  w^  estabUahed  for 
his  safety  by  the  well-considered  decUons 
of  tbla  and  other  courts,  yet  It  cannot  always 
be  said  Oiat  he  Is  gnllty  of  contribntoiy 
negligence,  as  a  matter  of  law,  because  be 
did  not  continue  to  look  and  listoi  at  aU 
times  continuously  for  approaching  ttains. 
where  he  was  misled  by  the  company  or  his 
attention  was  rightfully  directed  to  some- 
thing else  as  weU."*  Tbe^uclal  facts  are 
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that  piMT*t**  did  look  and  Uaten  and  oeems 
to  have  done  the  best  he  ooold  under  the 
dzciunstancefl.  His  suspicion  was  disarmed 
by  the  defendants  fonlt,  and  be  did  not, 
therefore,  anticipate  any  danger  In  crossing 
at  the  time  he  did.  All  this  brings  this  case 
under  the  direct  control'of  Osborne  t.  Bal^ 
road,  leo  N.  a  800»  76  S.  B.  16,  which  Is 
peculiarly  analogous  to  It  We  there  said: 
**AppIyiiu;  these  principles  to  tiie  cas^  It 
will  appear  by  a  tnre  reading  of  the  evidence 
that  It  should  not  haTe  been  withdrawn  from 
the  Jury  by  granting  a  nonsuit.  The  Jury,  by 
their  verdict,  evideniay  found  that  the  intes- 
tate and  X  B.  Pnckett  did  look  and  listen.  In 
tile  exercise  ct  that  degree  of  care  diaracter^ 
istic  of  the  man  <ji  ordinary  prudence,  and, 
farther,  that  no  signal  from  the  approaching 
train  was  given.  In  Meslc  t.  Ballroad,  120 
N.  C.  490  [26  8.  B.  633],  after  stating  that 
It  is  the  doty  of  a  traveler  on  the  highway, 
when  he  approaches  a  railroad  crossing,  to 
look  and  IIM^  evMi  though  the  railroad  may 
liave  been  n^Hgent.  the  court  says:  The 
rule,  however,  does  not  prevail  where  to 
look  would  be  useless  on  account  nt  ob- 
structions, natural  in  themsdves,  or  such 
as  had  been  placed  by  accident  or  design  by 
the  company's  employes  on  their  tracks,  and 
when  at  the  same  time  the  engineer  bad  fail- 
ed to  sound  the  whistle  or  ring  the  bell  fbr 
the  crossing,  and  in  consequence  of  this  fail- 
ure the  plabitlff  had  been  induced  to  go  upim 
tlie  track  and  take  the  risk* "— dtlng  Hinkle 
V.  Railroad,  100  I^.  a  473,  IS  8.  B.  884, 26  Am. 
St  Rep.  681;  Alexanda  v.  Railroad,  112  N. 
O.  720. 16  B.  806;  Russell  v.  Railroad,  118 
N.  0. 1008.  24  S.  E.  S12 ;  Norton  v.  Railroad, 
122  N.  G.  010,  20  S.  B.  886.  See^  also,  Inman 
T.  Railroad,  140  N.  G  126,  62  &  a  878;  Mor- 
row  T.  Railroad,  146  N.  a  14,  60  S.  B.  168; 
NortMi  T.  Railroad,  supra;  and  Farrls  v. 
Railroad,  161  N.  a  488,  66  S.  B.  467,  40  L.  a 
A.  (N.  &)  1116.  Judge  Blliott  states  the  rule 
tp  be  that  "where  the  employes  of  a  railroad 
company  by  negligrait  or  wrongful  acts  mis- 
lead a  traveler,  and  put  him  ott  his  guard, 
the  company  may  be  liable  althoui^  the 
traveler  may  have  done  that  which,  but  for 
the  wrongful  or  negligent  acts  <a  the  wm- 
pany,  must  have  been  considered  ne^lgence 
on  his  part**  He  adds  that  the  travels, 
though,  must  continue  to  exercise  ordinary 
care  to  avoid  injury  according  to  tiie  better 
reasoned  decisions.  But  this  is  but  another 
form  of  stating  the  general  prlndl^  tbat, 
if  the  situation  and  surroundings  are  sug- 
gestive of  danger,  ordinary  care  must  be  used 
to  avoid  it 

[II]  If  the  travder  Is  deodved  by  appear^ 
mncea  produced  by  ttie  ne^lgent  act  of  the 
railroad  employte.  in  sudi  way  and  to  the 
extent  that  a  man  of  ordinary  prudence 
would  not  anticipate  danger,  the  company 
cannot  take  advantage  of  its  own  wrong 
and  impute  the  blame  to  him  so  as'  to  defeat 
bis  action.  The  railroad  company  must 
abandon  the  device  of  the  flying  swltdi  as 


a  means  of  shifting  its  cats,  vrhSch  has  been 
strongly  condemned  by  us,  as  we  have  seen, 
or  it  must  take  the  consequences  of  its 
causing  injury  to  persons  In  the  lawful  use 
of  its  crossings,  or,  at  least,  it  must  by 
proper  signals,  whether  from  the  top  <tf  the 
car  or  on  the  crossing,  and  by  ttie  oerdse  of 
that  degree  of  care^  whidi  Is  commensurate 
with  the  danger  It  has  produced  or  oihanced, 
provide  against  resulting  damage,  ifiaxton 
is  a  populous  tovrn,  one  of  our  largest  and 
most  prosperous,  and  this  crossing  is  much 
used  1^  the  public,  Indudlng  sdiool  dilldren. 
Oommon  prudence  demands  that  care,  duly 
proportioned  to  the  great  risk  tb^  Incur 
when  they  cross  Its  tracks,  should  be  takoi 
in  order  that  it  will  not  be  farther  increased 
by  the  continuance  of  unnecessary  and  hlgli- 
ly  dangerous  methods  In  the  operation '  of 
trains. 

This  case  illustrates  the  dangnr  of  the 
"flying  switA"  and  shows  how  easily  It  may 
entrap  the  unsuspecting  traveler.  L  The 
following  car  was  not  coupled  to  an  eiwlnek 
which  1^  its  noise  and  smoke,  its  b^  or 
whistle,  would  attract  attention*  and,  being 
mudt  lighter,  it  moved  almost  noiseless.  2 
The  engine  with  Its  cars  had  passed,  making 
noise  by  ringing  ito  bell  and  otherwise  at  tba 
other  end  of  the  track,  and  by  its  move- 
ments indicating  ito  return.  8.  No  one  was 
at  the  crossing  to  signal  that  shifting  was 
in  progress.  4.  The  traveler  relies  upon  the 
reasonable  siqnKMltlon  that  there  is  no  dan- 
ger*ahead,  and  goes  on,  not  anticipating  that 
defendant  In  violation  of  the  law,  would 
make  a  flying  switch,  espedally  under  such 
circumstances.  2  Thompson  on  Neg.  U  1612, 
1607,  and  note.  Add  to  all  this  the  inters 
vening  line  of  cars  wblcb  entirely  obstruct 
his  view  and  conceal  the  impending  danger, 
and  the  trap  is  complete. 

We  do  not  Impute  any  moral  w^ng  to  de- 
fendant as  we  are  dealing  only  wi^i  the 
legal  aspect  of  the  case;  but  the  defendant 
was  negligent  to  the  pcdnt  of  recklessness, 
even  if  Ito  acto  were  thoughtlessly  and  not 
intentionally  committed. 

[II]  The  second  exception  Is  clearly  un- 
tenable. It  was  irrelevant  to  the  contro- 
versy that  the  witness  C.  0.  Hatdi  had  meas- 
ured other  box  cars,  unless  it  had  been  shown 
that  the  box  cars  near  or  at  this  crossing  were 
of  the  same  dimensions.  It  Is  admitted  that 
there  Is  no  uniformity  In  the  width  of  box 
cars,  and  that  those  on  the  oil  mill  siding, 
which  obstructed  plalntlfTs  view,  were  not 
measured  by  the  witness  or  any  one  else. 
The  rule  for  estimating  or  Judging  one  thing 
by  ito  resemblance  to  another,  therefore,  does 
not  apply,  as,  at  least  substantial  Identity 
between  them  must  first  be  shown  before  it 
is  admissible  to  institute  the  comparison  so 
that  you  may  reason  from  one  to  the  other, 
for  the  purpose  of  proving  the  objective  fact 
This  is  so  in  regard  to  valnes,  and  is  equally 
80  as  to  size,  quaU^,  and  quantity,  or  any 
other  Characteristic  whldi  admlto  itf^mpar* 
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iBon.  If  the  car  at  tlie  croaalng  bad  been 
measured,  no  comparison  woald  have  been 
necessary.  It  Is  slnilUtnde  that  opms  the 
door  to  this  kind  of  evidence  and  lets  It 
In.  We  have  so  h^  Warren  v.  Makely, 
8C  N.  O.  12;  ChafBn  T.  Manufacturing  Co., 
ISS  N.  a  95,  47  S.  R  226.  Without  this  ele- 
ment, the  evidence  If  admitted,  would  be 
purely  conjectural,  and  would  introduce  Ir- 
relevant and  diverting  matters,  confusing  to 
the  Jury  and  prolonging  the  trial  indefinite- 
ly. Waters  t.  Roberts,  89  N.  O.  146.  We 
have  assumed,  for  the  sake  of  argument,  that 
the  question  would  otherwise  be  competent 
and  relevant,  which  la  by  no  means  clear  or 
to  be  taken  as  granted,  and  for  that  reason 
have  left  out  of  consideration  other  reasons 
assigned  in  support  of  the  court's  mUng. 

[17]  PlatnttflF  was  permitted  to  show, 
against  defendants  objection,  that  Bonnie 
Helmes,  one  of  Its  witnesses  and  employed 
as  Its  brakeman,  liad  come  to  the  place  of 
trial  on  a  free  pass,  given  to  him  by  defend- 
ant. The  parpose  was  to  show  his  bias. 
Wlgmore  says,  In  his  work  on  Evidence  (vol- 
ume 2,  S  W9):  "The  range  of  external  dr- 
cumstances  from  which  probable  blae  may 
be  inferred  is  Infinite.  Too  much  reflnement 
in  analyzing  th^r  probable  effect  Is  out  of 
place.  Accurate  concrete  rules  are  almost 
Impossible  to  formulate,  and  where  possible 
are  usually  undesirable.  In  general,  these 
circumstances  should  have  some  clearly  ap- 
parent force,  as  tested  by  experience  of  hu- 
man nature,  or,  as  it  is  usually  put,  tfiey 
should  not  be  too  remote.  The  relation  of 
employment,  present  or  past,  by  one  of  the 
parties,  is  usually  relevant"  But  the  very 
point  was  squarely  decided  In  A.  G.  8.  R. 
Ca  V.  Johnston.  128  Ala.  283,  29  South.  771, 
where  it  is  said:  "A  witness  may  be  guea- 
tioned  on  •  cross-examination  about  matters 
which  tend  to  show  bias  or  partiality  to- 
wards the  party  by  whom  he  la  introduced ; 
and,  in  an  action  agaiust  a  railroad  company 
to  recover  damages,  it  is  permissible  for  the 
plaintiff,  on  cross-examlDatlon  of  witnesses 
introduced  by  the  defendant,  to  show  that 
they  were  furnished  free  transportation  for 
their  attendance  on  ttte  trial,  or  that  tbey 
were  given  the  general  privilege  of  riding 
on  the  defendant's  road,  Bucb  evld^oe  hav- 
ing a  tendency  towards  establishing  a  bias 
on  the  part  of  such  witnesses."  See  1  Oreen- 
leaf  Ev.  a6th  Ed.)  45a  The  case  of  oecdl 
V.  Henderson,  119  N.  a  423,  25  B.  E.  1018, 
cited  by  counsel  for  d^iQudant,  la  not  appltea- 
ble.  The  two  questions  are  essentially  dif- 
ferent 

[1 1]  The  defendant  moved  In  the  court  be- 
low to  set  aside  the  verdict,  because  It  is 
agalmtt  the  wdght  of  the  evldfflice  and  the 
damages  are  grossly  excessive  and  the  mo- 
tion was  pressed  in  this  court  with  zeal  by 
counsd,  but  we  must  deny  it,  as  we  are  not 
anthorlced  to  try  the  facts  or  to  revise  the 
findings  of  the  Jury  in  a  case  like  this,  nor 


do  we  assent  to  the  claim  that  the  damages 
are  grosa^  or  ''Bho<^ngly"  excessive.  We 
are  not,  therefore,  at  lib^t7  to  review  the 
ruling  against  defendant  on  the  motion,  but 
must  leave  It  as  we  find  It,  the  final  appeal 
in  sudi  cases  b^ug  to  the  presiding  Judge; 
and  we  may  add  that  there  is  nothing  in  the 
evid«iee  to  show  that  his  discretion  was  not 
properly  exercised,  nor  are  we  wlllkig  to  in- 
timate that  we  would  reverse  if  we  had  the 
power  to  review.  The  eminently  Just  judge, 
before  whom  the  case  was  tried,  would  not 
have  hesitated  to  set  aside  the  verdict  if. 
upon  a  fair  consideration  of  the  proof,  it 
was  right  to  do  bo.  We  have  Just  said,  at 
this  term,  in  Pender  v.  Insurance  Co.,  79  S. 
E.  293:  There  "was  some  evidence  which  was 
properly  submitted  to  the  Jury,  and  the  de- 
fendant having  failed  to  have  the  verdict 
set  aside  by  the  Judge  below,  because  it  was 
against  the  weight  of  the  evidence,  must 
abide  by  the  result  as  final  and  beyond  our 
control.  We  can  review  by  appeal  'any  de- 
cision of  the  courts  below  upon  any  matter 
of  law  or  legal  inference* ;  but  In  Jury  trials, 
at  least,  our  Jurisdiction  ends  when  that  Is 
done.  We  cannot  review  findings  of  fact  m 
such  cases.  Oonst  art.  4,  |  8."  See  Benton 
V.  Railroad,  122  N.  C.  1007,  80  S.  E.  333,  aod 
cases  therein  cited. 

[19]  We  are  of  the  opinion,  though,  that 
there  was  an  error  in  the  charge  as  to  damag- 
es. The  three  clauses  In  the  charge  to  which 
exceptions  were  specially  reserved  In  the  as- 
signment of  errors  are  these:  (1)  "He  is 
entitled  to  the  difference  between  what  he 
would  make  if  the  injury  had  not  been 
done  and  what  he  would  make  with  It  done." 
(2)  "It  you  reach  this  Issue,  and  say  what  i« 
the  value  of  bis  diminished  earning  capacity, 
then,  when  you  do  that,  you  are  to  add  rea- 
sonable compensation  for  his  pain  and  suf- 
fering." (3)  "He  is  entitled  to  the  difference 
between  what  he  would  make  if  the  injury 
had  not  been  done  and  what  he  would  make 
with  it  done,"  and  the  following:  "If  you 
reach  this  issue  and  say  what  is  the  ralne 
of  his  dImliUsbed  earning  capacity,  tlien, 
when  you  do  that,  you  are  to  add  compensa- 
tion for  his  pain  and  suffering."  Also  tlw 
following:  "And  when  you  ascertain  Quit, 
yon  add  that  to  such  amount  as  you  may 
bave  determined  to  be  the  amount  to  which 
bis  raming  capatdty  has  been  diminished  by 
the  injury."  The  same  Instruction  was  glr- 
en  In  Fry  r.  Railroad,  150  N.  C.  357,  362,  74 
8.  E.  971,  973.  It  wiU  be  sufficient  to  sostahi 
this  exception  that  we  refer  to  that  case  and 
what  we  there  decided.  We  there  said: 
"There  was  error  In  the  following  instrn^ 
tlon  as  to  damages:  'If  yon  find  that  he  has 
been  permanently  Injured,  and  that  such  in- 
jury partially  tncapadtates  him  to  earu 
mon^,  then  he  would  be  eitltled  to  recorer 
damages  for  partial  incapacity,  if  yon  find  the 
injury  was  caused  by  the  negllgoice  of  the  de- 
fendant He  would  be  Qat/XBb^~t»JCief^^  tbe 
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difference  between  what  he  is  able  to  earn 
at  the  present  time,  and  in  the  future,  and 
'n-hat  he  would  have  been  able  to  earn  II 
the  accident  had  not  happened;  and,  pass- 
Ing  upon  his  expectancy,  the  mortnary  table 
has  been  read  to  you,  and  yon  will  bear  that 
in  mind  in  awarding  damages,  if  you  find 
that  the  plaintiff  la  entitled  to  recover  any- 
thii^.'  In  an  action  for  injuries  by  n^U- 
gence.  Buch  as  this  one,  the  plaintiff  is  only 
entitled  to  recover  the  reasonable  present 
value  ot  his  diminished  earning  power  in 
the  future,  and  not  the  difference  between 
what  he  would  be  able  to  earn  in  the  fu- 
tare,  but  for  such  injury,  and  such  sum  as 
he  would  be  able  to  earn  in  his  present 
condition.  Railroad  v.  Paschall  [41  Tex. 
Civ.  App.  357]  92  S.  W.  446.  Where  fu- 
ture i}ayment3  for  the  loss  of  earning  power 
are  to  be  anticipated  by  the  Jury  and  cap- 
italized In  a  verdict,  the  plaintiff  Is  entitled 
only  to  their  present  worth.  Goodbart  v. 
Railroad.  177  Fa.  1  [35  Atl.  191,  66  Am.  St. 
Rep.  706].  The  damages  to  be  awarded 
for  a  n^igent  personal  injury  resulting 
In  a  diminution  of  <T«rwi*ig  power  is  a  sum 
equal  to  the  present  worth  of  such  diminu- 
tion, and  not  its  asregate  for  plaintUTs 
expectancy  of  Uf&  CBrioi  Wblte,  105 
lite.  308  [74  AtL  721].  The  rule,  as  we  se^ 
may  be  stated  with  Taring  phraseology, 
but  they  all  carry  the  same  idea,  that  the 
estimate  should  be  based  upon  the  present 
value  of  the  difference  between  plaintiff's 
earning  capacity,  and  not  the  total  difference 
eaoaed  by  the  injury.  The  rule  la  anpported 
bj  many  antborltles  in  tUs  and  other  Jn- 
rlsdlctiona.  Pickett  t.  Railroad,  117  N.  O. 
616  [23  S.  B.  264,  80  L.  a  A.  267,  63  Am.  Bt. 
Sep.  611] ;  Wilkinson  t.  Dunbar,  140  N.  C. 
20  [62  S.  B.  748] ;  Benton  Railroad,  122 
N.  a  1007  [30  S.  E.  333] ;  Watson  ▼.  Rail- 
road. 133  N.  a  188  [46  8.  E.  666];  Railroad 
T.  Carroll.  84  Fed.  772  [28  G.  C.  A.  207]; 
Fnlsome  t.  Concord,  46  Vt  186;  Kinney  t. 
Folkerts,  84  Mich.  616  [48  N.  W.  283]."  In 
Pickett  r.  Railroad,  117  N.  C.  616,  23  S.  E. 
264,  30  L.  R.  A.  267,  63  Am.  St  Rep.  611,  a 
similar  instruction  was  beld  (opinion  by 
Avery,  J.)  to  be  objectionable,  because  "it 
left  •  •  •  the  date  which  should  be  the 
basis  of  the  final  calculation,  to  say  the 
least,  uncertain,  If  his  language  was  not  sus- 
ceptible of  the  construction  that  the  net  in- 
come would  be  estimated  as  of  the  period 
when  those  dependent  on  him  would  have 
realized  the  benefit  of  his  labor  had  he  not 
come  to  an  untimely  end."  It  is  there  said 
that  ttie  Jury  should  be  told  that  it  is  the 
present  value  of  the  net  earnings  or  income, 
the  rule  being  stated  succinctly  and  clearly 
In  t'le  seventh  headnote  of  the  case.  The 
identical  rule  is  laid  down  in  Benton  v.  Rail- 
road, 122  N.  O.  1007,  80  S.  E.  333  (opinion 
by  Clark,  J.),  citing  Pickett's  Case;  Burton 
V.  Railroad,  S2  N.  C.  504;  Kesler  v.  Rail- 
road, 66  N.  G.  164.  This  is  not  merely  the 


Just  and  reasonable  rul^  where  all  the 
damages  are  to  be  awarded  and  paid  present- 
ly, and  not  as  they  accrue  in  the  future,  but  It 
is  the  only  one  admissible  under  the  statute, 
and  it  la  said  In  Senton's  Case  to  hare  been 
established  by  the  precedents.  Any  other 
principle,  if  adopted,  would  enable  a  plain- 
tiff to  recover  more  than  conld  possibly  be 
earned,  as  no  man  realizes  at  once  the  full 
earnings  or  accumulations  of  a  lifetime. 

[20]  There  must  be  a  new  trial  of  the  la- 
sue  as  to  damages,  and  It  is  restricted  to 
that  issue,  as  was  done  In  Tillett  v.  Railroad, 
115  N.  C.  662,  20  S.  E.  480 ;  Pickett  v.  Rail- 
road, supra;  the  error  relating  only  to  th» 
damages. 

New  trlaL 

On  Motion  for  New  TriaL 

[21]  Since  tUs  case  was  argued,  tbe  de- 
fendant has  moved  for  a  nev  txial,  upon  tbe 
ground  of  newly  discovered  evidence^  Ap- 
pUcationa  of  this  kind,  as  we  have  btid, 
should  be  carefally  Bcrutlniaed  and  cautious- 
ly eatamined,  and  the  burden  is  upon  the  ap- 
plicant to  r^ut  the  presumptlfm  that  the  vei^ 
diet  is  correct  and  that  there  has  been  a  laxft 
of  due  diligence.  14  Am.  &  Eng.  Enc  PL  ft 
Pr.  790. 

[22]  We  require,  as  prerequisite  to  tile 
gmnting  of  eudi  motions,  that  It  shall  appear 
by  the  affidavit:  a>  That  the  witness  wUl 
give  the  newly  discovered  evidence;  (2)  that 
it  Is  probably  true ;  (3)  that  It  Is  competent, 
materlaV  and  relevant;  (4)  tbat  due  dili- 
gence has  been  used  and  tbe  means  employed, 
or  that  there  has  bera  no  laches,  in  procuring 
the  testimony  at  tbe  trUl;  (6)  that  It  Is  not 
merely  cumulative ;  (6)  that  It  does  not  tend 
only  to  o(mtradlct  a  former  witness  or  to 
impeach  or  discredit  bim;  (7)  that  it  Is  itf 
such  a  nature  as  to  show  that  on  another 
trial  a  different  result  will  probably  be  readi- 
ed and  that  the  right  will  prevaiL  Tomer  v. 
Davis,  132  N.  C.  187,  48  8.  a  687;  State  v. 
Stames,  97  N.  a  428,  2  S.  SL  447;  Brown  v. 
Mitchell.  102  N.  0.  347.  9  &  B.  702,  11  Am. 
St  Rep.  748 ;  State  v.  De  Graff,  113  N.  C. 
688,  18  S.  a  507;  Shehan  v.  Malone,  72  N.  a 
50;  Mottu  V.  Davis,  153  M.  O.  160,  68  S.  E. 
63 ;  Aden  v.  Doub,  146  N.  a  10,  69  S.  E.  162. 
When  we  examine  the  affidavit  of  Hector 
Austen,  and  the  others,  upon  which  the  de- 
fendant bases  its  motion  for  a  new  trial,  we 
find  that  it  falls  far  ^ort  of  complying  with 
the  rule  we  have  Just  stated.  In  some  re- 
spects the  proposed  testimony  Is  merely  cu- 
mulative, and  In  others  it  only  tends  to  con- 
tradict or  impeach  the  plaintiff's  witnesses  at 
the  trlaL  It  Is  not  very  definite.  The  witness 
does  not  speak  with  sufficient  posltiveness 
and  directness  to  give  us  the  slightest  as- 
surance tbat  there  will  be  a  different  result 
if  we  grant  the  application.  He  states  that 
the  brake  was  not  applied  to  the  car  making 
the  flying  switch,  which  would  tend  rather  to 
strengthen  than  to  weaken  the  ^intlff's 
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casa  It  ta  not  sttlstectoiUr  abomi  that  tbe 
testimony  of  the  wltneSB,  If  deatnd,  conld  not 
lutTO  berai  secured  at  the  trial  by  tbe  BxetdBe 
of  proper  dUlgencei  We  are  convlnoed  that 
the  testtmoay,  If  It  had  b9ea  Introduced  be- 
fore, would  not  hare  dianged  the  reanlt  We 
refer  now  to  the  second  aflBdavlt  of  Hector 
Austen,  made  in  behalf  of  plalntUL 
Motion  denied. 

(»  s.  c.  CS) 

VARNVII^LB  FDBNITUBH   CO.  t. 
CHARLESTON  &  W,  C.  RT.  CO. 

(Supreme  Court  of  South  Carolina.    Sept  1&, 
1913.) 

1.  COHICKBCB   (SI  10,  61*)— INTBBSXATB  COM- 

icKscB— Vauditt  or  State  Legislation. 
CiT.  Code  1912.  |  2573,  proTiding  that 
erery  claim  for  frelKot  overcharged  or  for  loss 
of  or  damage  to  property  while  in  the  posses* 
sion  of  common  earners  shall  be  adjusted  and 
paid  within  30  days  in  case  of  sbtpments  whol- 
ly within  the  state,  and  within  40  days  in 
case  of  shipments  from  wlthont  tfie  state,  and 
that  failnre  to  adjuit  and  pay  aueb  claims  with- 
in Boch  periods  shall  subject  the 'common  carrier 
so  failing  to  a  penalty  of  |50,  does  not  unlaw- 
fully regulate  or  unreasonably  burden  interstate 
commerce,  and  Is  valid  in  the  absence  of  legis- 
lation by  Congress  on  the  same  subject 

[Ed.  Note.— For  other  casev  Me  Commerce, 
Cent  EHg.  SI  8.  81-84,  89;  Dee.  Dig.  Si  10, 
W.*) 

2.  Cabbiebs  (8  2*)— CoNBTmrnoNAL  Law  (S| 
247,  303*)— Loss  or  oB  Injdbt  to  Goods— 
Penalties  fob  Delated  Settleicent. 

Such  section  does  not  deprive  carriers  of 
their  property  without  due  process  of  law,  or 
deny  to  them  the  equal  protection  of  the  laws. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SI  4,  6:  Dec.  Dig.  12;*  GonsUtii- 
tional  Law,  Cent  I>ls>  H  TOS,  Dec. 
Dig.  H  24y,  803.*] 

S.  COIOCBBCE  (8  8*>— IlfTEBSTATB  COUUBBCE— 

Yaliditt  or  StItb  Leqislation. 

The  Carmack  amendment  to  tbe  interstate 
commerce  law  (Act  June  29,  1906,  c.  8591.  |  7; 

Sars.  11,  12,  34  Stat  693  [U.  S.  Comp.  St 
upp.  1011,  p.  1307]),  which  provides  that  any 
common  carrier  receiving  property  for  interstate 
trenaportation  ^lall  issue  a  receipt  or  bill  of 
lading  therefor,  and  shall  be  liable  to  the  hold- 
er thereof  for  loss,  damage,  or  injury  to  such 
property  caused  by  it  or  any  connecting  carrier, 
does  not  defeat  the  recovery  of  penalties  under 
Civ.  Code  1912,  %  2573,  for  the  failure  of  a 
carrier  to  adjust  and  pay  claims  for  overcharges 
ot  freight  or  loss  ox  or  damage  to  property 
promptly,  where  such  penalties  were  incurred 
prior  to  its  enactment  even  if  section  2573  Is 
superseded  and  annulled  by  that  amendment 

[Ed.  Note.— For  other  cases,  see  Oommeroe, 
Gent  Dig.  S  S;  Dec  Dig.  |  8.*] 

4.  COUMEBCE  (I  8*) — INTEBSTATS  ColOCBBCE— 

Validitt  or  State  Legislation. 

Civ.  Code  1912,  fi  2573,  requiring  carriers 
to  adjust  and  pay  claims  for  overcharges  of 
freight,  or  for  loss  of  or  damage  to  property 
while  m  its  possession  within  30  days  in  case 
of  shipments  wholly  within  the  state,  and  with- 
in 40  days  In  case  of  sUpmeuts  from  without 
the  state,  and  imposing  a  penalty  of  $50  for 
each  failure  to  adjust  and  pay  a  claim  within 
tbe  i>eriod  speciSed,  is  not  inconsistent  with, 
and  was  not  superseded  by,  the  Carmack  amend- 
ment to  the  interstate  commerce  law  (Act  June 
28.  1006,  e.  3691.  1  7,  par&  It  12,  34  Stat 
663  [U.  S.  Comp.  Bt  Supp.  1011,  p.  130?]). 
which  provides  that  common  carriers  receiving 


property  for  interstate  transportation  shall  is- 
sue a  receipt  or  bill  of  ladioR  therefor,  and 
shall  be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  Injury  to  such  property 
caused  1^  it  or  any  connecting  carrier,  that  no 
contract,  receipt  etc.,  shall  exempt  the  cai^ 
rier  from  the  liability  thereby  imposed,  but 
that  nothing  therein  shall  deprive  any  bolder  of 
such  receipt  or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  nas  under  ex  is  ting 
law,  and  that  such  carrier  may  recover  from 
the  carrier  on  whose  line  the  loss  occurred  the 
amount  it  may  be  required  to  pay,  since  that 
amendment  applies  only  to  the  subject  of  lia- 
bility on  contracts,  while  section  2573  applies 
to  the  entirely  different  subject  of  settlement 
of  the  claims  of  shippers,  and  hence.  Congress 
not  having  acted  on  the  subject  covered  by  sec- 
tion 2573,  that  section  la  valid  as  applied  Is 
interstate  commerce. 

[Ed.  Note.— For  other  eases,  see  Commerce, 
Cent  Dig.  |  6;  Dec.  Dig.  8  8.*] 

6.  CouMEBCB  (I  3*) — Intebstate  CoiniKBC^ 
Vaxiditt  or  State  Legislation. 

The  authority  of  Congress  to  regulate  in- 
terstate and  foreign  commerce  is  supreme  and 
unlimited  except  by  the  federal  Constitution, 
and  when  Congress  leffLslatee  upon  any  par* 
dcolar  subject  of  sacb  commerce^  all  oonflie^ 
ing  state  laws,  whether  statute  or  conunos 
law,  affecting  the  same  subject  are  thereby 
superseded;  hut,  in  the  absence  of  such  1^^>- 
lanon,  tbe  police  power  of  tbe  state  remains 
unimpaired. 

[Ed.  Note.— For  other  cases,  see  Commerce 
Cent  Dig.  S  3 ;  Dec  Dig.  S  3.*] 

6.  CoiaiEBCE  (I  8*)— Intebstate  Coiqiebcb— 
YAUDrrr  or  Stats  Leqislation. 

There  Is  no  conflict,  as  to  the  carrier 
against  which  actions  shall  be  bronght,  iMtwees 
CTiv.  Code  1912,  |  2573,  impoebg  a  poultr 
for  the  failnre  of  carriers  to  pay  claims  m 
overcharges  of  freight  or  for  loss  or  damage  to 
property  within  periods  therein  specified,  and 
the  Carmack  amendment  to  the  interstate  com- 
merce law  (Act  June  29,  1906^  c  8691,  S  T. 
wn.  11,  12,  34  Stat  693  [U.  S.  Comp.  St 
Supp.  1911,  p.  1807]),  which  requires  common 
carriers  receiving  property  for  interstate  trana- 
portation  to  issue  a  receipt  or  bill  of  lading 
therefor,  and  making  such  carriers  liable  to 
the  holder  thereof  for  any  loss,  damage,  or  in- 
jury to  such  property  caused  by  it  or  any  con- 
necting earner,  and  providing  that  nothing 
therein  shall  deprive  any  holder  of  such  receipt 
or  bill  ot  lading  of  any  remedy  or  right  ot  ac- 
tion which  he  has  under  existing  law,  since, 
conceding  that  the  proviso  saves  only  remedies 
under  existing  federal  laws,  the  amendment  does 
not  limit  tbe  remedy  of  the  holder  of  the  bill  of 
lading  to  an  action  against  the  initial  carrier, 
as  at  the  time  of  its  enactment  such  holder,  un- 
der the  law  as  it  then  existed  and  waa  admin- 
istered by  the  federal  courts,  had  a  right  of 
action  against  the  carrier  actually  causiDg  tlie 
loss  or  damage,  and,  morerer,  section  ^73  does 
not  require  all  actions  to  ba  brougjlt  against 
tbe  terminal  carrier. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Omt  Dig.  I  6;  Dec.  Dig.  {  8.*] 

7.  CoimsBCE  (8  8*)— Loss  or  on  Injubt  xo 

Goooe— Dauaoes. 

The  provision  of  the  Carmack  amendment 
to  the  interstate  commerce  law  (Act  June  29, 
1906.  e.  3591,  |  7,  pars.  11,  12,  34  Stat  593 
lU.  S.  Comp.  St  Supp.  1911,  p.  1307]).  that 
nothing  in  that  section  shall  deprive  any  noldrr 
of  a  receipt  or  bill  of  lading  issued  by  a  com- 
mon carrur  of  any  remedy  or  right  of  action 
which  be  has  nnder  existing  law  continnes  all 
rights  and  remedies  for  the  redress  of  some 
specific  wrong  or  injury,  whether  given  by  the 
Inteiatate  commerce  act  by  state  statute,  or 
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coiamoD  law,  not  inconiUtent  with  'tbe  mlei 
and  r^Iatirais  prescribed  by  tfie  proviiloni  of 

that  acL 

[Ed.  Note.— For  other  cases,  te*  Commert*, 
Gent.  Dig.  i  6 ;  Dtc  Dig.  I  8.'] 
Watts,  3^  dlBwntliic. 

Ai^eal  from  Oomnxu  Picas  Obcnit  Oonrt 
of  Han^tOD  Ooniitr;  B.  W.  Mrauninger, 
Judge. 

Actloa  the  TannTlUe  Pnniitare  Com- 
pany  against  the  Oharleston  ft  Western  Car- 
olina Ballvay  Oompany*  Judgment  tar 
plaintiff^  and  defendant  appeala  Affirmed. 

F.  B.  Grier,  of  Gre^wood,  and  J.  W.  Man- 
uel, of  Hampton,  for  appellant.  8.  O.  Yam, 
of  YaniTUle,  and  J.  W.  Vincent,  of  Hampton, 
for  reqwndent 

HXDBICE,  J.  Plalntift  recovered  judg- 
ment against  defendant  In  a  magtstrate's 
court  for  f  14.75,  damages  done  to  a  shipment 
of  famltare,  while  in  defendant's  possession 
In  this  state,  and  H-60,  orercharges  In  the 
freight  collected  by  defendant  thereon,  and 
980,  the  penalty  allowed  by  statute  (Gir. 
Code  1912,  I  2078),  for  the  failure  of  de- 
fendant to  pay  plaintUTs  claim  for  said  dam- 
ages and  overcharge  within  40  days  after  the 
filing  thereof  with  defendant's  agent  The 
initial  carrier,  the  Sonthem  Bailway  Com- 
pany, received  the  shipment  at  Hi^  Point, 
N.  O.,  to  be  transported  over  its  own  and 
connecting  lines  and  delivered  to  plaintiff  at 
Yamville,  S.  C,  and  issued  Ito  usual  bill 
of  lading  therefor.  Defendant  received  the 
shipment  from  the  Southern  Railway  Com- 
pany at  Allendale,  S.  C,  and  delivered  same 
to  plaintlfl  at  destination  in  a  damageid  con- 
dition. The  circuit  court  affirmed  Om  mag<- 
Istrate's  Judgmrat 

Tbe  only  question  made  In  the  courts  below 
and  brouf^t  here  by  the  grounds  of  appeal 
Is  that  the  statute  above  cited,  under  which 
defendant  was  penalized  for  its  failure  to 
pay  plaintiff's  claim  within  the  time  requir- 
ed. Is  void,  as  applied  to  Interstate  com* 
mace,  because :  (a)  It  unlawfully  regulatee 
and  nnieaaonably  bnrdois  the  same;  and 
(b)  it  deprives  defendsnt  of  its  property  with- 
out due  process  of  law,  and  denies  to  it  the 
equal  protection  of  the  laws;  and  (c)  It  Is 
In  conflict  with  that  provision  of  the  feder- 
al statute  regulating  interstate  commerce 
known  as  the  Carmack  amendment  (Act  June 
28,  1S06,  c  3591,  |  7,  pars.  11,  12,  84  Stat 
083  [U.  S.  Gomp.  St  Supp.  1911,  p.  1S07])< 

[1,2]  7%e  learned  counsel  for  appellant 
adiDll;B  that  the  first  and  second  grounds 
above  stated  have  been  foreclosed  by  the  de- 
cUkmB  of  this  court  which  bare  been  afflrm- 
ed  by  the  Snprane  Court  of  the  United 
States  in  A.  a  B.  Co.  V.  Mamrsfcy,  210 
D.  S.  122;  80  Bop.  Ct  878»  M  U  Bd.  411.  in 
wUdi  the  validity  of  tbe  statute  now  muAer 
consideration  was  affirmed.  He  contends, 
however,  that  tbe  third  ground  was  not  In- 


volved In  any  of  those  cases,  and  that  the 
effect  of  the  federal  statute  above  referred 
to^  as  St  baa  been  Interpreted  and  applied  in 
recent  decisions  of  the  federal  Supreme 
Court,  has  been  to  sopetsede  and  annul  tbe 
state  statute. 

W  It  Is  said  tbat  the  delicts  upon  which 
the  penalties  were  Inflicted  In  the  Mazursky 
Case,  and  tbe  others  decided  with  It,  occur- 
red prior  to  tbe  ad<^on  of  the  Carmack 
am^^^mant  As  to  that  matter,  tbe  reports 
of  those  cases  (except  the  CharlM  Case)  are 
silent  But.  if  the  fact  be  as  stated  by  ap- 
pellant's counsel,  it  Is  true  that  the  federal 
statute  would  not  have  defeated  the  recovery 
of  penalties  Incurred  prior  to  its  enactment. 
Yasoo,  etc.,-  R.  Co.  v.  Greenwood  Grocery 
Co.,  227  tJ.  8.  1,  83  Sup.  Ct  213,  57  U  Ed. 
889,  decided  January  20,  1913. 

[4]  But  the  argumente  in  the  Supreme 
Court  of  the  United  States  in  the  Masursky 
Case  show  that  the  point  was  made  and 
pressed  upon  the  attentloa  of  the  court  that 
if  the  state  ever  had  power  to  enact  this 
statute,  it  was  valid  only  until  Congress 
should  take  action  upon  the  same  subject 
and  that  Congress  having  taken  such  action, 
by  the  passage  of  laws  regulating  interstate 
commerce  in  great  detail,  it  had  thereby  ex- 
cluded or  superseded  the  power  of  tbe  state. 
At  the  time  those  cases  were  argued,  the 
Carmack  amendment  had  been  on  the  statute 
books  over  three  years;  and,  if  it  had  the 
effect  which  Is  now  claimed  for  it.  It  is 
strange  that  It  was  not  motioned  either  by 
counsel  who  argued  the  cause  or  by  the  court 
in  its  opinion  In  disposing  of  the  contention 
above  stated,  as  was  done  In  the  Greenwood 
Grocery  Company's  Case  above  cited,  wiUi 
regard  to  a  similar  effect  given  to  the  pro- 
visions of  the  Hepburn  act  The  omission 
points  with  force  to  the  conclusion  that  it 
was  not  supposed,  either  by  counsel  or  by 
the  court  to  have  any  bearing  upon  the 
point  at  issue.  Because,  even  though  for 
the  reason  above  stated  it  could  not  have 
controlled  the  decision,  yet  It  would  almost 
certainly  have  been  advanced  as  an  argu- 
ment tending  to  show  the  intention  of  Con- 
gress to  take  possession  of  the  field  covered 
by  the  state  statute.  Besides  this,  the  Ma- 
zursky  Case  has  been  cited  several  times  by 
the  Supreme  Court  of  the  United  States  in 
cases  subsequently  decided,  which  involved 
the  superseding  effect  of  the  provisions  of 
the  federal  statute  regulating  Interstate  com- 
merce upon  conflicting  state  laws,  without 
any  Intimation  that  Its  authority  is  limited 
by  the  fact  suggested.  On  the  contrary,  in 
Sonthem  By.  Co.  v.  Beld,  222  U.  S.  436,  32 
Sup.  Ct  140,  66  L.  Ed.  260,  In  answering  the 
contention,  which  was  based  upon,  the  au- 
thorl^  of  the  Masursky  Case  and  the  James 
Case,  162  U.  S.  650^  16  Sup.  O.  984,  40  L. 
Bd.  U06,  that  the  N^rth  Carolina  statute 
under  consideration  was  a  valid  exercise  of 
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the  police  power  of  the  state,  the  court  eald ; 
"In  those  cases,  and  In  the  later  case  of 
Western  U.  Tel.  Co.  v.  Commercial  Mill.  Co., 
218  U.  S.  406,  31  Sup.  Ct  59,  54  L.  Ed.  1088 
{S6  L.  R.  A.  (N.  S.)  220,  21  Ann.  Ga&  81S]. 
the  principle  Is  expressed  that  'there  are 
many  occasloDs  where  tiie  police  power  of 
the  state  can  be  properly  exercised  to  In- 
sure  a  fidthfal  and  pr<»Dpt  performance  of 
duty  within  the  limits  of  the  state  upon  the 
part  of  those  engaged  In  interstate  com- 
merce;' Such  exercise  of  power,  it  was  fur- 
ther said,  was  in  aid  of  interstate  commercei 
and,  although  Incidentally  affecting  It,  did 
not  burden  it  But  the  facts  of  those  cases 
distinguish  Hiem  from  the  case  at  bar,  and 
make  tb^  prindide  inapplicable;  In  the 
Telegraph  Company  Cases,  there  was  a  fail- 
ure to  transmit  or  d^ver  telegrams,  In  vio- 
lation of  the  duty  so  to  do  imposed  by  par- 
ticular state  statutes.  In  the  BaUroad  Case, 
a  statute  of  tlie  state  of  South  Candlna 
which  required  carriers  to  settle  within  a 
spedfled  time  claims  for  loss  of  or  damage  to 
freight  while  In  their  possession  within  the 
state  was  sustained  against  tiie  obJecUon 
that  it  was  an  interference  with  interstate 
commerce.  In  none  of  the  caeet,  however, 
HMM  there  any  federal  l^fislaHon  upon  the 
eubfect  involved,  and  In  all  of  them  tuch 
drcumitanoe  woe  $tated  at  an  element  of 
derision.  The  circumstance  is  important, 
and  we  are  brought  to  the  inquiry  whether 
It  exists  in  the  present  case."  (Italics  add- 
ed.) It  appears  therefore  that,  even  as  late 
as  the  decision  of  the  Beld  Case,  which  was 
filed  In  January,  1912,  the  court  had  not  dls> 
covered  that  there  was  any  conflict  between 
the  Carmack  amendment  and  this  statute, 
the  validity  of  which  was  affirmed  In  the 
Mazursky  Case  vpoa  the  ground  of  the  ab- 
sence of  "any  federal  legitlatUm  upon  the 
subject  involved." 

[6]  But,  treated  as  an  open  question,  the 
conclusion  Is  inevlteble  that  there  Is  no  such 
conflict  We  wish  to  make  It  clear  at  the 
outset  that  we  concede  that  the  authority 
of  Congress  to  regulate  Interstate  and  for^ 
elgn  commerce  Is  supreme  and  unlimited,  ex- 
cept by  the  federal  Constitution,  and  that, 
when  Congress  legislates  upon  any  particular 
subject  of  such  commerce,  nil  conflicting 
state  laws, '  whether  statute  or  common  law, 
affecting  the  same  subject,  are  thereby  su- 
perseded. On  the  other  hand,  we  maintain 
that.  In  the  absence  of  such  legislation,  the 
police  power  of  the  stete  remains  unimpair- 
ed. These  propositions  are  universally  recog- 
nized, and  they  have  been  reaffirmed  In  the 
very  latest  decisions  of  the  Supreme  Court 
of  the  Luited  States.  Smith  r.  Alabama,  124 
U.  S.  465,  8  Sup.  Ct  564,  31  L.  Ed.  608; 
Chicago,  etc.,  R.  Co.  v.  Solan,  169  U.  S.  133, 
18  Sup.  Ct  289,  42  L.  Ed.  688 ;  Pennsylvania 
R.  Co.  V.  Hughes.  191  U.  S.  477,  24  Sup.  Ct 
132,  48  L;  Ed.  268;  Chicago,  etc.,  B.  Co.  v. 
Arkansas,  219  U.  S.  4S3,  31  Sup.  Ct  275,  SB 


L.  Ed.  290 ;  Adams  Express  Co.  v.  Croninger, 
226  n.  S.  491,  33  Sup.  Ct  148,  57  L.  Ed.  31i 
decided  January  6,  1918;  Simpson  v.  Shep- 
ard,  280  n.  S.  852,  33  Sup.  Ct  729.  57  L. 
Rd.  1511  (Minnesote  rate  case),  decided  Judp 
9,  1913. 

Let  us  Inquire,  then,  what  is  meant  br 
"the  subject,"  when  it  is  said  tliat  when 
Congress  has  legislated  mKm  or  taten  pos- 
session of  "the  subject;,"  inconsistent  state 
laws  are  suKwrseded.  This  question  was  ccm- 
Bidered  in  Souths  Bailway  Co.  t.  Beld, 
supra,  where  the  court  aald:  "It  la  w^ 
settled  ttiat  if  the  state  and  Oongreaa  have 
a  concurrent  power,  that  of  the  state  ia  sd- 
perseded  whm  the  power  of  Congress  Is  ex- 
ercised. The  quatitm  occurs,  To  whatextot 
and  how  directly  most  it  be  exercised  to 
have  snch  effect?  It  was  decided  in  Mis- 
souri P.  B.  Co.  T.  Larabee  Flour  BCills  Co^ 
2U  V.  a.  612,  29  Sup.  Ct  214,  63  L.  Ed.  352. 
ttiat  the  mere  creation  of  the  Interstate  Com- 
merce Commission  and  the  grant  to  it  of  a 
large  measure  of  control  over  interstate  «hd- 
merce  does  not,  in  the  absence  of  action  hj 
it,  change  the  rule  that  Congress  by  nonac- 
tion leaves  power  in  the  stetes  over  merel? 
Inddentel  matters.  *In  other  words,*  and 
we  quote  from  the  opinion,  •  •  •  the 
mere  grant  by  Congress  to  the  commlsAra 
of  certain  national  powers  in  respect  to  In- 
terstete  commerce  does  not  of  Itself  and  in 
the  absence  of  action  by  the  commission  In- 
terfere with  the  authority  of  the  stete  to 
make  those  regulations  conducive  te  the  wd- 
fare  and  convenience  of  ite  citizens.  *  •  * 
Until  specific  action  by  Congress  or  the  com- 
mission the  control  of  the  stete  over  those 
Inddentel  matters  remains  undisturbed.' 
The  duty  which  was  enforced  in  the  state 
court  was  the  duty  of  a  railroad  company 
engaged  in  Interstete  conomerce  to  afford 
equal  local  switching  service  to  ite  shippers, 
notwlthstendlng  the  cars  concerning  whidi 
the  service  was  claimed  were  eventually  to 
be  engaged  In  Interstete  commerce;  This 
duty  was  declared  *  *  *  to  be  a  com- 
mon-law duty  which  the  stete  might,  'at 
least  In  the  absence  of  congressional  action, 
compel  a  carrier  to  discharge/  The  prlnd- 
ple  of  that  case,  therefore,  requires  ns  to 
find  9peoifto  acUon,  either  by  Congress  in  the 
Interstete  commerce  act  or  by  the  commis- 
sion, covering  the  matters  which  the  statete 
of  North  Carolina  attempts  to  r^atateL" 
(IteUcs  added.) 

The  same  question  is  so  clearly  and  folly 
discussed  In  Savage  t.  Jones,  225  U.  S.  50t 
32  Sup.  Ct  715,  56  !>.  Ed.,  1182,  and  that  case 
is  BO  directly  In  point  that  we  quote  from 
the  opinion  at  length.  After  stating  that 
the  stetute  of  Indiana,  which  was  assailed 
in  that  case,  and  which  was  adopted  in 
1907,  after  the  passage  of  the  pure  food  and 
drugs  act  of  Congress  of  June  80,  1906  (Act 
June  80,  1906.  c.  3915,  84  Stet  768  [U.  & 
Comp.  St  Supp.  1911,  p.  ^1854]),  covered  the 
Digitized  by  LjOOglC 
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same  general  subject,  tbe  court  pointed  oat 
that  the  {irovisions  of  tbe  state  statute  upon 
whlcli  It  was  attacked  as  being  In  conflict 
with  the  food  and  drugs  act  were  not  lu- 
cluded  In  the  legislation  of  Congress,  and  on 
tbat  ground  It  was  held  that  there  was  no 
conflict  between  the  two,  and  tbat  the  state 
law  was  therefore  ralld.  The  court  said: 
"But  thi9  (the  leglEOation  of  Congress) 
does  not  cover  the  entire  ground.  It  i$  one 
thing  to  make  a  falte  or  misleadin^f  ttate- 
ment  regarding  the  article  or  its  ingredient$ 
(the  thing  prohibited  by  the  act  of  Con- 
gress), and  U  may  "be  quite  tmother  to  give 
no  information  at  to  what  the  ingredientt 
are  (the  thing  required  by  the  state  statute). 
As  is  well  known,  products  may  be  sold,  and 
in  case  of  so-called  proprietary  articles  fre- 
quently are  sold,  under  trade-names  which 
do  not  reveal  the  Ingredients  of  the  composi- 
tion, and  the  proprietors  refrain  from  re- 
vealing them.  Moreover,  in  defining  what 
shall  be  adulteration  or  misbranding  for  the 
purposes  of  the  federal  act,  It  Is  provided 
that  mixtures  or  compounds  known  as  ar- 
ticles of  food  under  their  own  distinctive 
names,  not  taking  or  imitating  the  distinc- 
tive name  of  another  article,  which  do  not 
contain  'any  added  poisonous  or  deleterious 
ingredients,'  shall  not  be  deemed  to  be  adul- 
terated or  mlsbranded  if  the  name  be  ac- 
companied on  the  same  label  or  brand  with 
a  statement  of  tbe  place  of  manufacture. 
•  •  •  Congre$»  hat  thus  limited  the  Bcope 
oi  U%  prohihitioM.  It  hat  not  tnoluded  that 
at  toh4ch  the  Indiana  statute  aimt.  Can  It 
be  said  that  Congress,  nevertheless,  has  de- 
nied to  the  state,  with  respect  to  the  feed- 
ing BtnlTs  coming  from  another  state  and 
sold  in  the  original  packages,  the  power  the 
state  otherwise  would  have  to  prevent  Im- 
position upon  the  public  by  making  a  rea- 
sonable and  nondiscriminatory  provision  for 
the  disclosure  of  ingredients,  and  for  in- 
spection and  analysis?  If  there  be  such  de- 
nial, it  is  not  to  be  found  in  any  express 
declaration  to  that  effect.  Undoubtedly  Con- 
gress, by  virtue  of  its  paramount  authority 
over  interstate  commerce,  might  have  said 
that  such  goods  should  be  free  from  the  in- 
cidental efiTect  of  a  state  law  enacted  for 
these  purposes.  Bdt  it  did  not  so  declare. 
There  is  a  proviso  In  the  section  defining 
misbranding  for  the  purposes  of  tbe  act, 
that  'nothing  In  this  act  shall  be  construed' 
as  requiring  manufacturers  of  proprietary 
foods  which  contain  no  unwholesome  added 
ingredient  to  disclose  their  trade  formulas, 
'exc^t  in  BO  fftr  as  the  provisions  of  this 
act  may  require  to  secure  freedom  from 
adulteration  or  misbranding.*  Section  8. 
We  bare  already  noted  the  limitations  of  the 
provisions  referred  to.  And  it  is  clear  that 
this  proviso  merely  relates  to  the  interpre- 
tation of  ttie  requirements  of  the  act,  and 
does  not  enla^  its  purview  or  estabU^  a 
rule  as  to  mattm  which  lie  outside  Its  pro- 
hlbitiona. 


"Is,  then,  a  denial  to  tbe  state  of  the  ex- 
ercise of  its  power  for  the  purposes  in  ques- 
tion necessarily  implied  in  the  federal  stat- 
ute? For  when  the  question  Is  whether  a 
federal  act  overrides  a  state  law,  tbe  entire 
scheme  of  tbe  statute  must,  of  course,  be 
considered,  and  that  which  needs  must  be 
Implied  is  of  no  less  force  than  tbat  wbic^i 
Is  expressed.  If  tbe  purpose  of  the  act 
cannot  otherwise  be  accomplished— If  Its 
oi>eratlon  within  its  chosen  field  else  must 
be  frustrated  and  its  provisions  be  refused 
their  natural  effect — tbe  state  law  must 
yield  to  tbe  regulation  of  Congress  within 
tbe  sphere  of  its  delegated  power.  Texas  & 
P.  B.  Co.  V.  AbUene  Cotton  Oil  Co.,  204  U. 
S.  426  [27  Sup.  Ct  350],  61  L.  Ed.  553,  0 
Ann.  Cas.  1075;  Northern  P.  R.  Go.  v.  Wash- 
ington, 222  U.  S.  870,  378,  32  Sup.  Ct  160 
[56  L.  Ed.  237];  Southern  R.  Co.  v.  Reld.  222 
U.  S.  424.  4S6,  82  Sup.  Ot  140  [66  L.  Ed. 
257]. 

"But  the  intent  to  tupertede  the  eweroise 
by  the  ttate  of  itt  police  power  at  to  mat- 
tert  not  covered  by  the  federal  legitlation 
it  not  to  be  inferred  from  the  mere  fact 
that  Gongreta  hat  teen  fit  to  circwmacribe 
itt  regulation  and  to  occupy  a  limited  field. 
In  other  toords,  tuoh  intent  it  not  to  be  im- 
pUed  unlett  the  act  of  Congrett,  fairly  in- 
terpreted, it  in  actual  conflict  with  the  law 
of  the  ttate.  This  principle  has  had  abun- 
dant illustration.  Chicago,  M.  &  St.  P.  R. 
Co.  V.  Solan,  169  U.  S.  133,  19  Sup.  Ct.  289, 
42  L.  Ed.  688;  Missouri,  K.  &  T.  R.  Co.  v. 
Haber,  169  U.  S.  613,  18  Sup.  Ct  488.  42  L. 
Ed.  878;  Reld  v.  Colorado,  187  U.  S.  137,  23 
Sup.  Ct  92,  47  L.  Ed.  108;  Pennsylvania  R. 
Co.  V.  Hughes,  191  U.  S.  477.  24  Sup.  Ct 
132,  48  L.  Ed.  268;  Grossman  v.  Lur- 
man,  192  U.  S.  189,  24  Sup.  Ct  234,  48  L. 
Ed.  401;  Asbell  v.  Kansas,  209  U.  S.  251,  28 
Sup.  Gt  485,  52  L.  Ed.  778,  14  Ann.  Cas. 
1101;  Northern  P.  R.  Go.  v.  Washington, 
222  U.  S.  370,  379,  32  Sup.  Ct  IGO,  56  L.  Ed. 
237,  240;  Southern  R.  Go.  v.  Reld,  222  U. 
S.  424,  442.  82  Sup.  Ct  140^  66  L.  Ed.  257, 
262. 

"In  Missouri,  K.  &  T.  R.  Go.  v.  Haber, 
169  U.  S.  613,  18  Sup.  Ct  488,  42  L.  Ed.  878, 
tbe  Supreme  Court  of  Kansas  had  affirmed  a 
judgment  against  the  railway  company  for 
damages  caused  by  Its  having  brought  into 
tbe  state  certain  cattle  alleged  to  have  been 
affected  with  Texas  fever,  which  was  com- 
municated to  the  cattle  of  tbe  plaintiff.  The 
recovery  was  based  upon  a  statute  of  Kan- 
sas which  made  actionable  the  driving  or 
transporting  into  tbe  state  of  cattle  which 
were  liable  to  communicate  tbe  fever.  It 
was  contended  that  Act  Cong.  May  29,  1884, 
c.  60,  23  Stat  at  L.  81  (U.  8.  Ck>mp.  St  1901, 
p.  299),  known  as  the  animal  Industry  act 
together  with  Act  March  3,  1891.  c.  544,  26 
Stat  at  Lb  1044,  appropriating  money  to 
carry  out  its  provisions,  and  section  5253 
of  tbe  Revised  Statutes  (U.  S.  Comp.  Stat  i 
1901,  p.  S664).  covered  D4pt^ti^4^|OidgLC 
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wholfl  aubieet  of  th9  tran9p<»rtaUim  from 
one  $tote  to  anoiher  ttate  of  Hoe  «tocfe 
capable  of  knpartkto  contoffUtue  diaeaae,  and 
tfaerefore  tbat  tbe  state  of  EansaB  bad  no 
antborlty  to  deal  in  any  fonn  with  tbat  snb- 
Ject  Tbe  act  of  1884  prorlded  ft>r  tbe  ei- 
tablisbment  at  a  boimn  of  animal  Indna- 
try,  for  tbe  appointment  of  a  staff  to  invee- 
tigate  tbe  condition  of  domestic  animals, 
and  for  tbe  r^rt  upon  tbe  means  to  be 
adopted  to  guard  against  tbe  spread  of  dis- 
ease. Regulatlona  were  to  be  prepared  by 
tbe  Commissioner  of  Agricaltore  and  cer^ 
tided  to  tbe  executive  authority  of  each 
state  and  territory.  Special  Investigation 
was  to  be  made  for  the  protection  of  for- 
eign commerce,  and  tbe  Secretary  of  the 
Treasury  was  to  establish  such  regulatttms 
as  might  be  required  concerning  exporta- 
tion. It  was  provided  that  no  nilroad  com- 
pany witbin  tbe  United  States,  nor  tta  own- 
ers or  masters  of  any  vessel,  should  receive 
for  transportation,  or  transport,  tmn  one 
state  to  another,  any  live  stock  affected  wiUi 
any  communicable  iII^^wf**,  nor  should  any 
one  d^ver  for  such  tranqwrtatlon,  or  drive 
on  ftrat  or  transport  in  private  conveyance 
from  one  state  to  anotbra,  any  live  stock 
knowing  them  to  be  so  affected.  It  was 
made  the  duty  of  tbe  commissioner  of  agri- 
culture to  notify  the  proper  officials  or  agents 
of  transportation  companies  doing  business 
in  any  Infected  locality  of  the  existence  of 
contagion;  and  the  operators  of  railroads,  or 
tbe  owners  or  cnstodians  of  live  stock  within 
such  infected  district,  «^o  should  knowingly 
violate  tbe  provisions  of  tbe  act,  were  to 
be  guilty  of  a  misdemeanor  punishable  by 
flue  or  Imprisonment. 

"Tbe  court  held  tbat  this  federal  legis- 
lation did  not  override  the  statute  of  the 
state;  tbat  the  latter  created  a  dvU  liabil- 
ity as  to  which  the  animal  Industry  act  of 
Congress  had  not  made  provision.  Tbe  court 
said  (169  U.  S.  623.  624  [18  Sup.  Ct  492.  42^ 
L.  Ed.  878]  supra) :  'Maj/  not  these  ttatutory 
provisiont  stand  without  ohstntcting  or  em- 
barrassing the  execution  of  the  act  of  Con- 
greas  t  This  question  must  of  course  be  deter- 
mined with  reference  to  the  settled  rule  that 
a  statute  enacted  In  execution  of  a  reserved 
power  of  the  state  Is  not  to  be  regarded  as 
IncoDststeut  with  an  act  of  Congress  passed 
In  tbe  execution  of  a  clear  power  under  the 
Constitution,  unless  the  repugnance  or  con- 
flict is  so  airect  and  positive  that  the  two 
acts  cannot  be  reconciled  or  stand  together. 
SInnot  V.  Davenport,  22  How.  227,  243,  16  L. 
Ed.  243,  247.  •  •  •  Whether  a  corpora- 
tion transporting,  or  the  person  causing  to 
be  transported,  from  one  state  to  another 
cattle  of  the  class  spedfled  In  the  Kansas 
statute  should  be  liable  In  a  dvll  action  for 
any  damages  sustelned  by  the  owners  of  do- 
mestic cattle  by  reason  of  the  Introduction 
into  their  stete  of  such  diseased  cattle  Is  a 
subject  about  which  tbe  animal  industry  act 
did  not  make  any  provision.  Tbat  act  does 


not  dedare  that  the  regulations  established 
by  Vbie  D^artment  of  Agticoltaxa  shoald 
have  tbe  effect  to  exempt  from  dvll  UabU- 
Ity  one  who,  but  for  such  regulations,  would 
have  been  liable  either  under  the  general 
principles  of  law  or  under  some  state  enacts 
ment  for  damages  arising  out  of  tbe  introduo- 
tlon  Into  that  state  of  cattle  so  affected. 
And,  as  will  be  seen  from  the  regnlatiom 
prescribed  by  tbie  Secretezy  of  AgricultnrB, 
tbat  officer  did  not  assume  to  give  protectini 
to  any  <me  against  such  liahlUty.' 

"In  Bold  V.  Colorado,  187  V.  8.  1S7,  2S 
Sup.  Gt  92,  47  L.  Ed.  108.  tbe  anestion  aroM 
under  a  statute  of  Colorado  wfateh  bad  beeo 
passed  to  prevent  ttie  Introduetini  Into  the 
state  of  diseased  animals.  The  statute  mads 
it  a  misdemeanor  for  any  one  to  tsing  into 
the  state  between  April  let  and  November 
1st  any  cattle  or  horses  from  a  state,  torf- 
tory,  or  connty  sotatb  of  ttie  thlr^-sixth  par- 
allel of  north  latitude,  unless  they  bad  beea 
held  at  some  place  nortli  of  tbat  parallel  at 
least  90  days  prior  to  importation,  or  unless 
tbe  owner  or  jrarson  In  charge  aiionld  procure 
from  the  state  veterinary  sanitary  board  a 
certificate^  Or  bill  of  health,  to  the  effect  that 
the  cattle  or  horses  were  free  from  all  infec- 
tious or  conteglons  diseases,  and  bad  not 
been  exposed  thereto  at  any  time  within  the 
preceding  90  days.  The  expense  of  any  In- 
spection In  connection  therewith  was  to  be 
paid  by  the  owner. 

"The  plaintiff  in  error  bad  t>een  convicted 
of  bringing  cattle  into  the  state  in  violation 
of  tbe  stetnte.  There  was  no  proof  in  the 
case  that  the  particular  cattle  bad  any  Infec- 
tious or  contagious  disease,  but  it  did  appear 
that  they  were  brought  from  Texas,  south  of 
the  thirty-sixth  parallel,  without  being  held 
or  Inspected  as  the  stetute  required.  Its  pro- 
visions were  ignored  altogether  as  invalid 
legislation.  When  the  plaintiff  in  error  re- 
fused to  assent  to  the  stete  luspectioD  he 
showed  to  the  authorities  a  certificate  rigned 
by  an  assistant  inspector  of  the  federal  bu- 
reau of  animal  industry,  who  certified  tbat 
he  had  carefully  inspected  tbe  cattle  in  Tex- 
as and  found  them  free  from  communicable 
disease.  It  was  insisted  that  tbe  statute  of 
Colorado  was  In  conflict  with  the  animal  In- 
dustry act  of  Congress,'  tmt  the  court  eaa- 
talned  the  stete  law  for  tbe  reason  that,  al- 
though the  tioo  statutes  related  to  the  tame 
general  subject,  they  did  not  cover  the  »ams 
ground,  and  were  not  inconsistent  with  each 
other. 

"The  court  thus  emphasized  the  genenl 
prlndple  Involved  (187  U.  S.  148,  2S  Supi  Ct 
96,  47  L.  Ed.  108,  supra) :  'It  should  never  be 
held  that  Congress  intends  to  supersede  or 
by  its  legislation  suspend  the  eaerdee  of  fA« 
police  power  of  the  states,  even  when  it  mat 
do  so,  unless  its  purpote  to  effect  that  remit 
is  clearly  manifested.  This  court  has  tatd— 
and  the  principle  has  often  been  reaffirmed 
that  "in  the  application  of  this  principle  sf 
supremacy  of  Of^^^ff^^^ 
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vehere  the  ttate  -low  U  but  the  waniMe  of  a 
reaerved  power,  the  r^ugnanee  or  con/Hct 
thoutd  be  dtreet  and  positive,  m  that  the  (too 
oetB  cAowId  not  be  reomotled  or  eoiuiatenflu 
etan4  together." '  **  atalles  addedO 

In  each  of  tlia  cues  bereinli^re  dted,  the 
court  hold!  that  the  police  power  ot  the 
states  fltUl  eziflts  imlmpalred.  except  In  ao 
far  aa  lawa  adopted  tbeieonder  may  con- 
flict with  the  legislation  of  Congreu  upon 
the  aame  anbject  Therefbre  we  cannot  ao* 
cept  aa  soimd  the  contention  of  appellant's 
counsel  that  the  Supreme  Court  of  t3ie  Uni^ 
ed  States  haa  held  that  the  act  to  regulate 
commerce  "waa  intended  to  cover  and  regu- 
late the  enUre  subject  of  Interstate  &m- 
merc^  leaTlng  nothing  to  the  state,  either  by 
way  of  legislation,  policy,  or  regulation." 
To  austatn  that  contentl<ni,  he  cites  the  fol- 
lowing ftom  the  Cronlnger  Oase:  "Almost 
erery  detail  of  the  subject  is  covered  so  com^ 
plete^'that  there  can  be  do  rational  doubt 
but  that  Gongreas  Intended  to  take  posses- 
sion of  the  subject  and  supersede  all  state 
regulation  with  reference  to  it"  When  the 
language  quoted  Is  glvoi  Its  proper  setting, 
and  read  In  conuectton  with  the  context,  it 
deariy  appears  that  "the  subjects  referred 
to  was  not  ttie  whole  subject  of  interstate 
commerce,  but  the  limited  subject  "of  Ua- 
biUtv  of  the  earrier  under  a  bin  of  ladino 
tcMch  he  mutt  Unte,"  as  required  by  the 
Camuuft  amendment  The  whole  paragraph 
from  which  the  quotation  taken  reads  as 
follows:  "That  the  legislation  (the  Carmack 
amendment)  siyMrsedes  all  the  relations 
and  pcdldea  of  a  particular  state  upon  the 
tame  tubfeet  results  from  Its  general  char- 
acter. It  enOraoet  the  eubfeot  of  the  UabiU 
ity  of  the  earrier  under  abtttof  lading  tpMch 
he  mutt  ieeue,  and  Umlts  Us  power  to  ex- 
empt himself  by  rule,  regulation,  or  contract 
Almost  every  detail  of  the  subject  Is  cover- 
ed so  completely  that  there  can  be  no  ration- 
al doubt  but  that  Oongress  intended  to  take 
possession  ot  the  subject  and  supersede  aU 
state  regtilatlon  with  reference  to  it  Only 
the  silenoe  of  Congress  authorized  the  exer- 
cise of  the  police  power  of  the  state  upon 
the  eubjeet  of  eueh  oontracu.  But  when 
Congress  acted  In  such  a  way  as  to  mani- 
fest a  pnrprae  to  exercise  its  conceded  au- 
thority, the  regulating  power  of  the  state 
ceased  to  exist"  (Italics  added.)  Bead  as  a 
whole,  the  passage  shows  clearly  that  "the 
subject"  which  the  court  had  in  mind  was 
"the  subject  of  such  contracts" ;  that  is,  of 
liability  on  contracts  which  any  carrier  re- 
ceiving property  for  intwstate  transportation 
Is  required  to  issue. 

Having  seen  what  the  subject  of  the  Car- 
mack  amendment  is,  let  ne  examine  the  state 
statute  to  see  what  subject  is  dealt  with  by  it 
and  thtf  eby  determine  whether  tbey  cover  the 
same  snbject  and  whether  there  is  any  con- 
flict between  them.  The  state  statute  merely 
penalizes  the  failure  of  carriers  to  perform 
a  common-law  duty— namely,  the  duty  to 
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make  rrasonably  prompt  settlement  of  the 
claims  of  shippers  f&r  loss  of  or  damage  to 
property  whUe  in  their  possession.  The 
performance,  or  the  failure  of  performance, 
of  that  duty  has  nothing  whatever  to  do  with 
the  UaUUty  of  the  carrier  under  the  contract 
of  shipment  The  statute  does  not  attempt 
to  inq^ose^  Increaae,  or  diminish  that  liability, 
or  to  afltoct  it  in  any  way  whatever.  It 
merdy  says  that  assuming  the  liability  to 
exist  the  carrier  should  dlsdiaw  It  with 
reasonable  promptness,  and  penalises  his 
failure  to  do  so.  -With  as  much  reason  could 
it  be  said  that  a  statute  which  imposes  the 
costs  of  the  action  upon  the  Uwlng  party  im- 
pwes  or  aflFects  In  any  way  the  UaUUty  upon 
whldi  the  action  Is  predicated*  The  two 
things  are  separate  and  distinct  The  pay- 
ment of  costs  Is  Imposed  as  a  penalty  fbr 
failure  to  pay  the  debt  without  ault  and 
the  payment  of  the  penalty  Is  imposed  fbr  a 
like  reaaon—the  fUInre  to  pay  a  Just  claim 
within  a  reasonable  time,  wlttiout  compelling 
the  shipper  to  resort  to  the  courts  to  coltect 
it  Where  no  liability  exists,  no  penalty  can 
be  recovered;  and,  unless  the  shinper  recov- 
ers the  foil  amount  which  be  has  claimed, 
he  cannot  recover  the  penalty.  The  canler 
is  therefore  protected  against  being  p^ialized 
for  the  failure  to  pay  unjust  or  exorbitant 
fflalms. 

We  look  In  vain  Qurough  the  legislation  of 
Congress  to  find  any  rule  or  regulation  on 
the  subject  of  the  prompt  settlnnent  of  such 
claims.  By  no  sort  of  implication  can  that 
subject  be  brought  within  the  provisions  of 
the  Carroack  amendment  That  it  is  one 
proper  for  the  exertttm  of  the  state  author^ 
ity.  In  the  absence  ot  congressional  action, 
is  settled  by  the  Mazursky  Case.  The  reason 
for  the  statute  and  the  grounds  upon  which- 
It  should  be  sustained  are  set  forth  in  that 
case  and  in  the  Seegers  Case,  73  S.  C.  71,  62 
S.  E.  797, 131  Am.  St  Bep^  821,  and  207  U.  S. 
73,  28  Sup.  Ct  28,  B2  L  Ed.  108  The  annul- 
ling <tf  it  would  leave  shippers  at  the  mercy 
of  Interstate  carriers,  and  allow  them  to  prac- 
tically confiscate  amall  idaims  for  loss  of  or 
damage  to  property  while  in  their  possession ; 
because  la  the  great  majority  of  caaes,  the 
amounts  Involved  are  too  Insignlflcant  to  Jus- 
tify the  empl(^ent  of  legal  counsel  to 
collect  than.  Oniat  there  was  great  abuse  in 
that  regard,  and  an  evil  which  needed  a 
remedy;  is  evidenced  1^  the  statute. 

We  shall  next  consider  the  decisions  of  the 
Supreme  Court  of  the  United  States  which 
are  relied  upon  by  appellant  to  show  that 
the  state  statute  «>nflicts  with  the  legislation 
of  Congress,  and  attonpt  to  show  that  they 
cannot  be  so  interpreted.  The  Carmack 
amendment  reads  as  follows:  "That  any  com- 


mon carrier,  railroad,  or  tnuuqwrtatlon  com- 
pany receiving  property  for  transportation 
from  a  point  In  one  state  to  a  point  In  an- 
other state  shall  issue  a  receipt  or  bill  of 
lading  therefor  and  shall  be  liable  to  the  law- 
ful holder  thereof  for  any  loss,  damage^  or 
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Injury  to  snch  property  caused  by  it  or  by 
any  common  carrier,  railroad,  or  transpor- 
tation company  to  which  such  property  miay 
be  delivraed  or  over  whose  line  or  lines  such 
property  may  pass,  and  no  contract,  receipt, 
rale,  or  regnlatlon  shall  exempt  snch  common 
carrier,  railroad,  or  transportation  company 
from  the  liability  hereby  Imposed:  -ProTided, 
that  nothing  in  this  section  shall  deprive  any 
holder  of  snch  receipt  or  bill  of  lading  of  any 
remedy  or  rl£ht  of  action  which  he  baa  nnder 
existing  law.  That  the  common  carrier,  rail- 
road, or  transportation  company  lasotng  such 
receipt  or  blH  of  lading  shall  be  entitled  to 
recover  from  tbe  common  carrier,  railroad, 
or  transportation  company  on  whose  line  the 
losfl^  damage,  or  Injury  shall  have  been 
snstalned  the  amount  of  snch  loss,  damage, 
or  injnry  as  It  may  be  regoired  to  pay  to 
tbe  owners  of  snch  property,  as  may  be 
evidenced  by  any  receipt,  jn^ment,  or  tran- 
script thereof." 

TbSB  legislation  was  construed  and  applied 
in  the  case  of  Adams  Express  Co.  v.  Cron- 
Inger,  gapsh,  in  which  the  company  was  held 
liable  in  the  state  coort  fbr  the  fall  mine  of 
a  diamond  ring  and  interest  thereon,  to  wit, 
(137Jf2,  notwithstanding  a  limitation  of  the 
company's  liability,  by  stipulation  in  the  bill 
of  lading,  to  the  agreed  value,  to  wit,  $00, 
when  the  shipper  had  obtained  the  lower  of 
two  alternative  rates  of  transportation, 
which  were  based  upon  the  value  of  commod- 
ities above  and  below  $50,  which  rates  had 
been  made  and  flled  with  the  Interstate  CSom- 
merce  Commission  and  duly  published.  The 
ruling  of  the  state  court  was  based  upon  the 
state  law,  which  declared  void  all  contracts 
limiting  the  common-law  liability  of  carriers. 
Tbe  Supreme  Court  of  the  United  States 
held  that  the  Carmack  amendment  indicated 
"a  purpose  to  bring  contracts  for  interstate 
shipments  nnder  one  uniform  rule  of  law  not 
subject  to  the  varying  policies  and  legislation 
of  particular  states."  That  being  the  pur- 
pose, all  state  laws  conflicting  therewith 
were  necessartly  superseded.  As  to  the  lia- 
bility thereby  imposed,  the  court  said:  "Tbe 
statutory  liability,  aside  from  responsibility 
for  the  de&ult  of  a  connecting  carrier  in  t3ie 
route,  ig  not  beifontt  the  Uability  imposed  by 
the  common  law  as  that  body  of  law  applica- 
ble to  carriers  has  been  Interpreted  by  this 
court,  as  well  as  many  courte  of  the  states." 
(Italics  added.)  As  the  liability  Imposed 
(except  that  for  the  default  of  connecting 
carriers)  is  not  beyond  that  imposed  by  the 
common  law,  It  certainly  cannot  be  said  to 
cover  the  same  field  as  the  statute  of  this 
state,  which  imposed  a  liability  unknown  to 
tbe  conmon  law.  We  have  heretofore  pointed 
out  the  essential  dlfferraces  between  the  fed- 
eral and  state  law. 

In  Kansas  City  Southern  Ry.  Co.  v.  Carl, 
227  U.  S.  639,  33  Sup.  Ct  391,  B7  L.  Ed.  683 
(decided  March  10,  1913),  the  principle  of  the 
Cronlnger  Case  was  reiterated,  and,  in  addi- 
tion, it  was  held  that  any  valid  limitation  of 


liability  stipulated  finr  In  Oe  bin  of  ladtng 
for  the  benefit  of  the  initial  carrier  and  its 
connecting  carriers  inured  to  the  benefit  of 
each  succeeding  carrier  in  the  route. 

The  case  of  Missouri.  E.  &  T.  R.  Co.  t. 
Ebirriman  Bros.,  227  TT.  8.  657,  33  Sup.  CL 
397,  67  L.  Ed.  600  fdedded  March  10,  1013), 
camtf  witliin  the  principle  of  the  Cron- 
lnger and  Carl  Cases,  and  it  was  fnrdiei 
held,  in  that  case,  that  a  stipulation  In  tbfc 
bill  of  lading  limiting  the  time  to  90  days 
within  which  an  action  could  be  biongiit 
against  the  carrier  to  enfbrce  the  liability 
incurred  thereunder  was  reasonable  and  val< 
id,  and  that  it  superseded  state  statutes 
which  declared  such  a  stlpnlatlon  invalid.  In 
so  ^  as  the  samft  were  applied  to  interstate 
shipments.  In  each  of  the  foregoing  cases, 
the  subject  regulated  by  the  state  was  em- 
braced in  the  contract  for  Interstate  trans- 
portation, control  of  which  had  beai  assumed 
by  Congress  in  the  Carmack  amendment 

The  case  of  Chicago,  etc.,  R.  Co.  Hard- 
wlck  Farmers'  Elevator  Company,  226  U.  S. 
426,  33  Sup.  Ct  174,  67  L.  Bd.  284  <deelded 
January  6,  1913),  does  not  come  nnder  the 
Carmack  amendment,  but  under  section  1 
of  the  Hepburn  act.  amending  the  original 
act  to  regulate  commerce.  In  tiie  Hardwick 
Case,  the  state  conrt  imposed  upon  a  carrier 
a  penalty  provided  by  a  statute  of  MHuBesota 
for  delay  in  furnishing  cars  to  initiate  an 
interstate  shipment.  The  original  act  to 
regulate  commerce  declared  that  the  tern 
"transportation"  should  embrace  all  Instrn- 
mentalttles  of  shipment  or  carriage,  and  the 
Hepburn  act  declared  that  it  "shall  include 
cars  and  other  vehicles  and  all  Instrnmen- 
talftles  and  facilities  of  shipment  or  carriage, 
Irrespective  of  ownership  or  of  any  contract, 
express  or  implied,  for  the  use  thereof  and 
all  services  In  connection  with  the  recrfpt 
delivery,  elevation,  and  transfer  in  transit, 
ventilation,  refrigeration  or  Idng,  storage, 
and  handling  of  property  transported;  md 
tt  ghall  be  the  duty  of  every  carrier  utbfeet 
to  the  proviaione  of  thie  act  to  provide  amd 
fumith  such  tranaportation  upon  reastmabte 
regueats  therefor,  and  to  establish  throash 
routes  and  reasonable  rates  applicable  there- 
to." (Italics  added.)  The  Supreme  Court  re- 
versed the  state  court  and  held  that  "Con- 
gress has  legislated  concerning  the  deliveriet 
of  oars  in  Interstate  commerce  by  carriers 
subject  to  the  act"  Not  only  had  the  act  of 
Congress  Imposed  upon  snch  carriers  tbe 
specific  duty  of  furnishing  cars  for  inter- 
state shipments,  but  it  had  gone  further 
and  provided  remedies  and  penalties  for  tbe 
violation  of  that  duty.  It  necessarily  fol- 
lowed that  the  state  law  was  superseded  be- 
cause It  covered  the  same  fleld. 

In  the  case  of  St  Louis,  etc.,  R.  Co.  v.  Ed- 
wards, 227  V.  S.  265,  33  Sup.  Ct  262,  S6  L. 
Ed.  606  (decided  February  24,  1913),  tbe 
court  of  Arkansas  Imposed  upon  an  Inter- 
state carrier  the  penal^  provided  by  wtut 
was  caued  "the  demumi^e^^J^ty^''  <^^^ 
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State,  because  of  a  failure  to  make  prompt 
delivery  of  freight  on  arrival  at  destiaatlon." 
Tlte  Supreme  Court  rereraed  the  judgment, 
and  held  under  the  principle  announced  In 
the  Hardwlck  Case,  that  the  subject  of  the 
delivery  of  Interstate  shipments  Is  so  far 
embraced  In  the  provisions  of  the  Hepburn 
act,  above  quoted,  as  to  supersede  the  Arkan- 
sas statute,  which  dealt  with  the  same  sub- 
ject We  fall  to  see  wherein  this  state  stat- 
ute has  anything  whatever  to  do  with  con- 
tracts made  by  the  Initial  carrier  relative  to 
its  liability  or  that  of  Its  successors  In  the 
route  for  loss  or  damage  to  the  property 
<»used  by  It  or  them  so  as  to  bring  it  with- 
in the  principles  of  the  Cronlnger,  Carl,  and 
Harriman  Cases,  or  with  the  receipt  or  de- 
livery of  Interstate  shipments  so  as  to  bring 
It  within  the  principles  of  the  Hardwlck  and 
Edwards  Cases. 

Id  this  connection,  we  notice  the  statement 
in  the  argmnent  of  appellantfs  counsel  that 
this  court  held  in  the  Oharles  78  S.  C. 
36,  58  S.  B.  927,  125  Am.  St  Bep.  762.  that 
"prompt  delivery  of  goods"  is  the  legal  eauiv- 
alent  of  "prompt  settlement  of  proper  claims 
for  damages,"  and  that  the  Supreme  Court 
of  tlie  United  States  held  the  same  in  the 
Mazarsky  Case.  Counsel  has  evidently  mis- 
understood the  court  The  language  used 
was:  "Tbe  penalty  imposed  la  for  a  delict 
of  duty  appertaining  to  the  business  of  a 
common  carrier,  and  In  so  for  as  it  may  af- 
fect Interstate  commerce.  It  Is  an  aid  there- 
to by  its  tend^cy  to  promote  safe  and 
pnHnpt  delivery  of  goods,  or  its  legal  equiva- 
lent— prompt  settlement  of  proper  claims 
for  damages."  From  fbe  ctmtext  it  appears 
that  llie  court  meant  only  that  the  effect  of 
the  statute  was  not  to  burden  interstate  com- 
merce, but  rather  to  braeflt  It,  by  stimulat- 
ing carriers  to  take  proper  care  of  goods 
while  In  their  custody,  so  that  deUveiy  there- 
of In  good  condition  would  be  made,  knowing 
that,  if  they  failed  In  that  duty,  they  would 
be  under  the  compulsion  of  the  statute  to 
perform  the  alternative  duty  of  making 
prompt  settlement  of  proper  claims  therefor. 
The  language  of  this  court  above  quoted,  and 
much  more  of  the  opiijlon  of  this  court  In 
the  Charles  Case,  was  quoted  In  the  opinion 
of  the  Supreme  Court  of  the  United  States 
in  the  Mazursky  Case,  but  no  comment  was 
jnade  upon  this  point,  and  It  was  not  an 
element  of  decision. 

[■1  Appellant's  next  contention  is  that  the 
Oumack  amendment  conflicts  with  and  su- 
persedes the  state  statute,  because  It  re- 
quired that  all  actions  for  loss  of  or  damage 
to  interstate  shipments-  shall  be  brought 
i^iainBt  the  initial  carrier,  while  the  state 
statute  requires  that  fb^  shall  be  brought 
against  Om  terminal  carrier.  In  this  appel- 
lant has  erroneously  construed  both  the  fed- 
eral and  the  state  statutes.  The  federal 
statute  does  not  limit  the  right  or  remedy 
of  the  bolder  of  the  bill  of  lading,  in  case 
of  loss  or  damage,  to  an  action  a|^tinst  the 


initial  carrier  receiving  property  for  Inter- 
state transportation.  While  it  says  that  that 
carrier  shall  be  liable,  on  the  principle  that 
succeeding  carriers  in  the  route  are  its 
agents.  It  does  not  say  that  It  alone  shall  6e 
liable,  or  that  the  holder  of  the  bill  of  lad- 
ing shall  pursue  that  carrier  only.  .  On  the 
contrary,  the  act  expressly  preserves  the 
right  of  the  holder  of  the  bill  of  lading  to 
pursue  the  carrier  which  actually  caused  the 
loss  or  damage,  for  it  says,  "Nothing  in  this 
section  shall  deprive  any  holder  of  such  re- 
ceipt or  bill  of  lading  of  any  remedy  or 
right  of  action  which  he  has  under  existing 
law."  Certainly,  under  the  law  as  it  existed 
at  that  time,  the  holder  of  the  bill  of  lading 
had  a  right  of  action  against  the  carrier 
which  actually  caused  the  loss  or  damage. 
In  fact,  prior  to  the  Carmack  amendment, 
as  the  result  of  the  almost  universal  practice 
of  carriers  to  limit  their  liability  by  stipula- 
tion in  the  bill  of  lading  to  loss  or  dami^ 
occurring  on  their  own  lines,  that  was  prac- 
tically the  only  right  he  did  have.  In  case  of 
loss  of  or  damage  to  his  goods  In  the  course 
of  interstate  transportation ;  and  the  fact 
that  he  frequently  found  It  very  difllcult,  and 
sometimes  Impossible,  to  find  out  which  one 
of  the  several  connecting  carriers  was  actual- 
ly in  defiiult,  and  the  expense  and  inconveni- 
ence of  prosecuthig  his  claim  against  a  car- 
rier in  a  distant  state,  were  some  of  the 
reasons  which  led  to  the  adoption  of  the 
Carmack  amendment.  Atlantic  Coast  Line 
R.  Co.  V.  Riverside  Mills,  219  U.  S.  200,  31 
Sup.  Ct  161,  65  L.  Ed.  180,  31  L.  R.  A.  (N. 
S.)  7.  To  hold  that  the  Initial  carrier  altme 
is  nable  to  the  holder  of  the  bill  of  lading 
would,  In  many  cases,  cause  the  very  ex- 
pense and  inconvenience  wMch  the  statute 
was  designed,  in  .part  at  least,-  to  obviate. 
A  consignee  In  South  Carolina  might  be 
compelled  to  bring  Bxilt  against  the  Itdtlal 
carrier  In  California  to  collect  a  claim  of  In- 
significant  amount,  or  abandon  It,  when  the 
carrier  whose  default  caused  the  loss  or 
damage  was  at  his  door.  Such  a  construction 
of  the  act  would  defeat  one  of  its  pnrpoaea 
Why  should  the  owner  of  the  goods  be  com- 
pelled to  sue  the  Initial  carrier,  If  be  can 
prove  that  the  terminal  carrier  lost  or  in- 
jured his  goods,  and  what  right  has  the  car 
rler  who  lost  or  injured  his  goods  to  contend 
that  he  should  not  be  held  liable  in  an  action 
by  the  owner?  If  the  tnltla]  carrier  is  held 
on  his  statutory  liability,  the  carrier  In  de- 
fault is  liable  over  to  him.  What  difference 
can  it  make  to  the  carrier  who  Is  ultimately 
liable  whether  he  pays  the  damages  to  the 
owner  of  the  goods  or  to  the  initial  carrier? 

It  is  argued,  however,  that  In  the  Cronln- 
ger Case,  the  Supreme  Court  construed  the 
proviso  above  quoted  as  preserving  to  the 
holder  of  the  bill  of  lading  only  the  rights 
or  remedies  which  he  may  have  had  under 
existing  federal  law.  Without  conceding  that 
the  language  of  the  court,  used  in  the  connec- 
tion in  which  It  was,  can  be  properly  con- 
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stmed  to  00  limit  the  effect  of  the  provlBO, 
It  cannot  be  denied  tliat,  under  the  law,  as 
It  then  existed  and  was  administered  by  the 
federal  courts,  the  holder  of  such  bill  of 
lading  did  have  a  rl^t  of  action  against  tlie 
carrier  which  actnalljr  caused  the  loss  or 
damage:  Beferzing  to  the  language  in  the 
Cronlnger  Cue,  which  Is  relied  tipon  by  coun- 
sel for  appellant  the  court  gave,  as  an  in- 
stance oS  the  rights  preserved  by  tlie  proviso, 
the  then  existing  ri^t  of  the  holder  of  the 
bill  of  lading  to  a  remedy  against  a  succeed- 
ing carrier  in  default,  in  the  following  lan- 
guage: "One  illustration  would  be  a  right 
to  a  remedy  against  a  succeeding  carrier,  in 
preference  to  proceeding  against  the  prinury 
carrier,  for  a  loss  or  damage  incurred  upon 
the  line  of  the  former." 

[I]  While  the  foregoing  la  suffldrait  to  dis- 
pose of  this  contention,  so  far  as  it  affects  the 
decision  of  this  case,  it  might  not  be  amiss, 
in  this  connection,  to  say  that  the  remark 
of  the  court  which  appellant  relies  upon  was 
made  In  answering  the  contention  in  argu- 
ment in  that  case  that  all  rights  and  reme- 
dies under  all  existing  laws,  Including  state 
laws  which  were  In  conflict  with  the  purpose 
and  Intent  of  the  act,  were  preserved  by  the 
proviso.  The  court  pointed  out  the  absurdity 
of  that  construction  by  showing  that  it  would 
result  in  the  destruction  of  the  act  by  the 
proviso,  and  in  the  nulliflcatlon  by  a  conflict- 
ing state  law  of  the  regulation  of  a  nation- 
al subject  by  the  supreme  authority  of  Con- 
gress, and  said,  In  answering  that  argument, 
that  a  more  rational  construction  would  be 
"to  construe  this  proviso  as  preserving  to  the 
bolder  of  any  such  bill  of  lading  any  right  or 
remedy  whicli  he  may  have  had  under  exist- 
ing federal  law  at  the  time  of  his  action."  But 
that  was  far  from  saying  that  that  was  the 
proper  construction,  or  the  only  one,  to  be  giv- 
en to  the  proviso.  On  the  contrary,  the  conrt 
had  already  given  the  proviso  the  same  con- 
struction which  It  had  s^ven  a  similar  provi- 
sion in  the  act  of  1887,  in  the  Abilene  Oase,  to 
wit,  "that  It  was  'evidently  only  Intended  to 
continue  in  existence  such  other  rights  or  rem- 
edies tor  the  redress  of  some  Qteciflc  wrong 
or  injury,  whether  given  by  the  interstate 
commerce  act,  or  by  state  statute,  or  com- 
mon law,  not  inconaittent  with  the  rulet  and 
reffulatiotu  prescribed  by  the  provisions  of 
this  act"  (Italics  added.)  By  this  language, 
the  proviso  was  held  to  preserve  rights  and 
remedies  for  the  redress  of  some  spedflc 
wnmg  or  injury  given  by  state  statute  or 
the  common  law,  pratHded  Me  some  are  not 
inotmtittent  with  any  rule  or  regulatiM  pre- 
terUted  by  the  act  itaelf,  a  eonatmctifm  whldi 
mer^  harmonizes  the  provldons  of  Uie  act 
with  its  purpose. 

Equally  untenable  is  the  eonstrucOon  put 
upon  the  state  statute  by  Uie  appellant— that 
it  requires  all  actions  to  be  brought  against 
the  terminal  carrier.  This  conrt  has  expressly 
held  that  the  terms  of  the  statute  limit  "the 


loss  and  damage  which  a  carrier  Is  required 
to  adjust  and  pay  for  to  that  which  tiefalls 
while  the  goods  are  In  the  possession  of  sach 
carrier,  and  excludes  the  idea  of  liablUty 
for  loss  or  damage  to  Uie  goods  while  In  ttw 
possession  of  another  carrier."  Yoining  t. 
A.aLwaGo.,  78&a06,68  8.E.  983.12 
L.  B.  A.  (N.  S.)  1217, 125  Am.  St  R«p.  768. 

Tlie  Judgmoit  of  the  drcnit  conrt  Is  af- 
firmed. 

GARY,  O.  J.,  and  FBASBB,  3^  eoncnr. 

WATTS,  J.  (dissenting).  This  action  was 
brought  in  Hie  magistrates  court  to  reeora- 
$14.76  damages  to  a  shlpmoit  of  famitnre, 
in  transit,  from  HU^  Point,  N.  C,  to  Tam* 
vlll^  S.  C.  and  for  overcharge  In 

frei^t,  and  for  $S0  pmalty  for  failure  to 
Iiay  the  daim  In  40  days.  The  defendant  de- 
murred to  so  much  of  the  complaint  as  asked 
for  penalty  of  $50  on  the  grounds,  in  sob- 
stance,  that  the  statute  under  which  this  ac- 
tion is  brought  Is  nnconstttutional  because  it 
amounts  to  a  burden  on  and  regulates  inter- 
state commerce,  because  It  deprives  the  de- 
fendant of  its  property  without  due  process 
of  law,  and  because  It  deprives  it  of  equal 
protection  of  the  laws.  The  magistrate  over^ 
ruled  the  demurrer,  and  defendant  answered, 
denying  the  auctions  of  the  complaint,  and 
the  case  was  tried  before  the  magistrate 
without  a  jury.  From  the  testimony  it  ap- 
pears that  In  the  first  week  in  March,  1912, 
the  plaintiff  ordered  a  car  load  of  furni- 
ture from  High  Point,  N.  G.,  to  be  shipped  to 
Varnvllle,  S.  C  The  shipment  was  delivered 
to  the  Southern  Railway  Company,  at  High 
Point,  N.  C,  to  be  transported  over  its  line 
from  High  Point,  N.  C,  to  Allendale,  &.  C 
and  there  dellrered  to  the  Charleston  &  West- 
em  Carolina,  the  defendant,  at  which  point 
the  defendant  received  the  shipment  and 
transported  It  to  Varnvllle,  S.  C,  and  there 
made  delivery  to  the  plaintiff,  the  consignee 
and  owner  and  holder  of  the  bill  of  lading. 

The  evidence  shows:  That  the  furniture 
was  damaged  in  transit,  hut  whether  on  de- 
fendant's line  or  not  it  does  not  appear.  At 
the  trial  the  defendant  asked  the  magistnts 
to  hold  that  the  claim  for  $S0  as  a  penalty 
as  applied  to  an  Interstate  sh^nnent  was  a 
burden  on  interstate  commerce  That  tiie 
penalty  act  as  applied  to  an  Interstate  ship- 
ment was  nnconstttational,  null,  and  void. 
The  magiBtrate  refosed  to  so  bcrtd,  and  gave 
Judgment  fbr  plaintiff,  for  full  amount  claim- 
ed, and  $60  penalty-  The  defendant  appealed 
to  drcnit  court,  and  Us  honor  Judge  Uem- 
minger*  affirmed  tbe  Judgmoit  of  flie  magis- 
trate's court  The  defendant  appeals,  and 
questions  the  correctness  of  his  htmor'B  rul- 
ing. These  exertions  question  the  validly  of 
the  penalty  act  of  rebmary  23.  1903  &i  St 
at  Large,  p.  81)  as  amended  Feb.  19, 1910  (26 
St  at  Laige,  p^  719)  on  Uie  ground  that  said 

act  as  applied  to  an  lntersU&^4biitinlnt  H 
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nnetnutltadonal  and  In  conflict  wIOi  flu  dne 
process  danse  and  tlie  commerce  act  of  tbe 
fedraal  Ocmstltntton.  Hiat  It  la  a  ragnlatlon 
of  interstate  commerce,  and  it  Is  In  conflict 
with  the  act  of  Congress  as  amended  Jnoe 
29,  1906.  Theee  exceptions  Bbould  be  sus- 
tained. Tbe  recent  decisions  of  the  United 
States  Supreme  Court,  the  final  arbiter  In 
such  matters,  and  by  whose  decisions  thla 
conrt  la  bonnd,  dearly  establishes  the  prop- 
ositions: First,  legtslation  of  the  states  in 
regulation  of  Interstate  commerce  was  per^ 
missive  only,  permission  being  implied  by. 
failure  of  Congress  to  legislate,  but  tbe  per- 
mission has  been  taken  away  by  recent  fed- 
eral leglslatioQ,  especially  the  Hepburn  act, 
and  the  Carmack  amendment  Second,  the 
provision  "that  nothing  in  this  section  shall 
deprive  any  holder  of  such  receipt  or  bill 
of  lading  of  any  remedy  or  right  of  action  be 
has  under  existing  laws"  refers  to  rights  and 
remedies  provided  by  federal  statutes,  and 
necessarily  excludes  those  provided  by  the 
state  statutes.  Third,  the  duties  and  liabil- 
ities of  carriers  in  Interstate  commerce  are 
provided  by  tbe  federal  statute,  and  the  reg- 
ulations of  the  federal  statute  supersede  and 
annul  all  state  statutes  providing  prataltles 
for  the  failure  to  perform  any  duty  or  obli- 
gation incident  to  Interstate  commerce. 

Tranqwrtation  is  declared  by  the  federal 
atatntes  to  embrace  all  instromentallties  of 
sMpmoit  and  carriage,  Including  "all  serv- 
ices in  ctmnectlon  witli  the  reocipt,  dcUverv, 
elCTatkn  and  transfer  In  tnuisit,  ventilation 
and  refrlgoation,  tdng,  storing  and  handling 
of  property  transported."  Tbe  words  itali- 
cised Indicate  the  reason  for  holding  that 
this  case  falls  within  the  rule  above  set  out, 
laid  down  by  Qie  Supreme  Court  of  the  ^ni^ 
ed  States  In  tbe  following  cases:  Chicago, 
etc..  Railroad  Co.  v.  Hardwlck  Elevator  Go, 
226  U.  S.  427,  83  Sup.  Gt  174,  57  L  Ed.  284; 
Adams  Express  Co.  v.  Cronlnger,  228  U.  S. 
491,  88  Sup.  Ct  148,  57  L.  Ed.  314;  Kansas 
aty,  etc,  Railroad  Co.  v,  Carl,  227  U.  S.  639, 
33  Sup.  Ct  391,  07  L.  Ed.  683;,  St  Louis, 
etc.,  Railroad  Co.  v.  Edwards,  227  U.  S.  265, 
33  Sup.  Ct  262;  57  L.  Ed.  606;  M.,  K.  &  T. 
R.  Co.  V.  Harrlman  Bros.,  227  U.  S.  657,  S3 
Sap.  Ct  897,  67  U  Ed.  690.  These  cases 
so  fully  and  conclusively  cover  the  principle 
Involved  that  it  seems  clear  to  me  that  the 
judgmoit  should  be  reversed. 


<95  s.  a  4n 

DEATEBr^JETBB  CO.  v.  SOUTHERN  BT. 

OO. 

(Supreme  Conrt  of  South  Carolina.    Oct  1, 

1913.) 

1.  OOMUBBCX    (I  8*>— CONCUBaENT  POWEBB— 

Fbeioht— Actions  von  Loss— Jurisdiction. 
Tbe  oonrta  of  this  state  are  not  deprived 
of  Jnrisdictiou  of  an  action  agalast  a  delivering 
carrier  for  damages  for  losi  of  goods,  on  the 
ground  that  tbe  shipment  was  interstate,  and 


that  under  the  Carmack  amendment  to  the  In- 
terstate commerce  act  only  the  initial  carrier 
was  liable,  it  being  a  remaent  of  another  state 
and  liable  there  for  the  loss. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Gent  Dig.  S  5 ;  Dee.  Dig.  9  8.'] 

2.  Cabbzbks  (i  76*)  —  Fkbioht  —  AotioKS  VOB 

Loss— Pabtim  PUIKTIFF. 

The  condgnee  of  freight  who  purchased 
the  goods  and  received  a  bill  of  lading  was  the 
real  party  in  intereet  to  an  action  against  the 
railroad  company  for  damages  for  the  destruc- 
tion en  route;  the  title  being  in  the  consignee 
in  tbe  absence  ot  an  intention  or  agreemoit  to 
the  contrary. 

{ElA.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  H  256-27X  363;  Dec.  Dig.  |  76.*] 

8.  Cabbibbs  (S  132*)— Fbeight— Aonons  fob 

Lose— BUBOU  Of  PaOOI^DSSIBUOXIOH  BT 

Aoi  OF  Odd. 

In  an  action  against  a  delivering  carrier 
for  damages  for  the  destruction  of  goods  en 
route,  the  burden  was  upon  defendant  to  prove 
that  the  goods  were  destn^ed  by  the  act  of 
God,  and  that  it  had  exercised  due  can  to 
prevent  the  consequences  ttf  such  act 

[Ed.  Note.— For  other  cases,  sss  Oairisnt 
Cent  Dig.  U  67&-fi82,  606;  Dee.  Dig.  i  182.^ 

4.  Gasbxxrs  (I  109*)— Fbeiobt— Aonons  fob 
DxsTBUoTioN— What  Law  GovBsKa 

An  action  against  a  delivering  railroad 
company  for  damages  for  the  destmetion  of 
goodia  en  route  is  a  common-law  action,  so  ttiat 
the  state  law,  and  not  the  law  as  declared  by 
tbe  federal  courts,  would  be  applicable  though 
the  shipment  was  Interstate. 

[Ed.  Note.— For  other  cases,  see  Carrlws, 
Cent  Dig.  i  496;  Dec.  Dig.  S  109.*] 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Union  Gonnty;  F.  B.  Gary,  Judge. 

Action  by  the  Deaver-Jeter  Company 
against  the  Southern  Ballway  Company. 
From  a  Judgment  for  plalntUf,  defendant  ap- 
peals. Affirmed. 

See,  also,  91  8.  a  BOS,  74  &  Bt.  1071. 

B.  L.  Abney,  of  Columbia,  and  Sanders 
De  Pas^,  of  SiKirtanbarg,  for  appellant 
John  K.  Hamblln,  of  Unlcm,  for  xeqmndent 


HYDBICK,  J.  In  August,  1908,  the  Fecb- 
heimer-Keifer  Company,  of  Cindnneti,  Ohio, 
sold  plaintiff  a  bill  of  goods  and  delivered 
them  to  the  Louisville  &  NashTtlle  Railroad 
Company  for  transportation  and  delivery  to 
plaintiff  at  Carlisle,  S.  G.  The  goods  were 
destroyed  at  Hamberg,  S.  C,  while  in  de- 
fendant's possession.  Defendant  denied  Ua- 
bUl^  for  the  lose  <m  tbe  ground  that  It  wan 
canaed  by  the  act  of  Qod^  to  wit,  an  nnpzeo- 
edented  flood  in  tbe  Savannab  river.  Undw 
the  Instructiona  of  the  court,  the  verdict 
establishes  the  fact  that  the  flood  was  not 
the  Bole  cause  of  the  loss,  but  that  the  goods 
could  bave  been  aaved  by  tbe  exerdae  of  due 
care,  after  the  defendant  knew,  or  should 
have  known,  fliat  fhey  were  In  perlL 

LI]  Appellanfe  first  ccmtentioa  la  tiiat  Qie 
circuit  court  had  no  jurisdiction  of  the  ac- 
tion, because  the  shipment  was  interstate, 
and,  therefore,  under  what  ia  known  aa  the 
Carmack  amendment  to  the  act  of  Congress 
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reKolating  Interstate  conimeroe,  only  the  ini- 
tial carrier  la  liable  for  tlie  loas,  and.  of 
course,  tbat  carrier  can  be  sued  only  in  the 
courts  of  the  state  of  its  legal  reddencb  We 
hare  recently  decided  tbat  oontention  ad- 
versely to  appeUanf  8  view  in  the  case  of 
VamvUle  Furniture  Company  t.  a  &  W.  <1 
Ry.  Ca,  79  S.  B.  700. 

[2]  The  next  question  is,  la  the  plaintiff 
the  real  party  In  Interest,  and  entitled  to 
maintain  this  action;  There  Is  no  doubt  of 
It.  The  testimony  is  that  the  goods  were 
sold  to  the  plaintiff  and  delivered  to  the  Ini- 
tial carrier  for  the  plaintiff,  and  the  bill  of 
lading  was  sent  to  the  plaintiff.  The  general 
rule  ia  that,  in  sucb  circumstances,  in  the 
absence  of  an  intention  or  agreement,  ex- 
pressed or  implied,  to  the  contrary,  the  title 
is  in  the  consignee.  36  Cyc.  317;  4  A.  &  E. 
Enc  L,  (2d  Ed.)  625.  In  so  far  as  the  agree- 
ment of  the  Fechbelmer-Kelfer  Company  to 
save  the  plaintiff  harmless  from  the  costs 
and  expenses  of  the  action  is  relied  upon  by 
the  defendant  to  sustain  thia  objection,  it 
Is  concluded  by  the  decision  on  the  former 
appeal  in  this  case.  91  S.  C.  603,  74  S.  E. 
1071.  In  BO  far  as  the  testimony  of  the  man- 
ager of  the  plaintiff  company  la  relied  upon 
for  ttiat  purpose,  it -may  be  said  that  it  was 
nothing  more  than  bis  opinion  on  a  ques- 
tion of  law.  The  undisputed  facta  vrated 
in  plaintiff  at  least  a  prima  taxia  title  to 
the  goods*  and  the  right  to  maintain  the 
action.  There  was  no  direct  evidence  that 
the  sale  had  ever  been  rescinded.  Even  If 
it  can  properly  be  said  that  there  was  any 
oonfltet  in  the  evidence,  the  question  was  sab* 
mltted  to  tlie  Jury  and  resolved  in  plalntUTa 
favor. 

[3]  There  was  no  error  In  the  instruction 
that  the  burden  was  upon  defendant  to  prove 
that  the  goods  were  destroyed  by  the  act 
of  God,  and  tbat  it  had  exercised  due  care 
to  prevent  the  consequsices  of  tbe  act  of 
God. 

L4]  Appellant  cites  and  relies  upon  the  case 
of  Railway  Co.  v.  Reeves,  10  Wall.  176,  19 
li.  Ed.  909,  for  the  proposition  that,  when  a 
carrier  shows  that  a  loss  was  caused  by  an 
act  of  Ood,  as  by  flood,  he  Is  excused,  with- 
out proving  affirmatively  that  he  was  guilty 
of  no  negligence,  and  contends  that,  as  this 
was  an  interstate  shipment,  the  law  as  de- 
clared by  the  federal  Supreme  Court  must 
be  applied  to  the  case.  We  cannot  sustain 
tbat  contention.  The  cause  of  action  is  not 
created  or  given  by  any  federal  statute.  It 
is  an  action  given  by  the  common  law,  and 
it  Is  therefore  subject  to  the  same  rules  of 
law  and  evidence  as  any  other  common-taw 
action.  Aldtlch  v.  Railroad  Company,  70  S. 
B.  316,  and  cases  dted.  If  the  question  were 
an  open  one,  the  case  dted  by  appellant 
would  be  of  very  h^  persuasive  authority, 
but  as  no  federal  question  Is  Involved,  it 


would  not  be  of  oontrolUnc  antho^tr.  ud  u 
the  question  has  been  frequoitly  decided 
otberwiae  in  this  court,  we  feel  bound  to  fol- 
low our  own  dedslona  In  FergoBim  v.  Rail- 
way, 01  S.  O.  61,  74  8.  B.  129,  the  rule  u 
stated  in  Slater  V.  Railway,  20  S.  a  96,  8 
S.  E.  9S6,  was  approved.  In  the  Slater  Caw 
the  rule  is  thus  stated:  "Where  an  act  of 
God  causes  injury  to  property  In  the  hands 
of  a  oommon  carrier,  and  sudi  act  la  Oe 
sole  cause  of  such  injury,  then  the  pnxtf  of 
this  fact  Is  a  perfect  shield.  But  if  there 
be  any  negligence  on  the  part  of  the  carrier, 
which,  if  it  had  not  been  present,  the  Injozy 
would  not  have  happened,  notwlthetai^hig 
the  act  of  God  4be  carrier  cannot  escm>e  te- 
sponslUlity.  And  tbe  onus  is  upon  tbe  car- 
rier to  show,  not  only  that  the  act  of  God 
was  the  cause,  but  that  It  was  the  entire 
cause;  because  it  Is  only  when  the  act  of 
God  is  the  entire  cause  tbat  tbe  carrier  can 
be  shielded." 

Without  attempting  any  detailed  statemmt 
or  analysis  of  the  testimony,  which  can  sab- 
serve  no  useful  purpose,  we  think  there  was 
evidence  from  which  a  reasonable  Inference 
could  have  been  drawn  that,lf  defendanthad 
exercised  proper  diligence  after  it  discovered, 
9r  should  have  discovered,  that  the  goods 
were  subject  to  the  perils  of  the  flood,  they 
could  have  been  saved.  There  was  therefore 
no  error  in  submitting  that  issue  to  the  Joiy, 
or  In  sustaining  the  verdict 

Judgment  affirmed. 


GARY,  a  J., 
33^  ooncur. 


and  WATIS  and  FRASEB, 


m  8.  a  41} 

BENNETT  v.  SOUTHERN  RT.-CAROLINA 
DIVISION  et  al. 

(Sapreme  Court  <tf  South  Carolina.   Sept  15. 

1913.) 

1.  MaBTBB  and  SebVANX  a  274*)— IHJUKIES 

TO  Sbbvant— Actions— Evidence. 

In  an  action  for  the  death  of  a  locomotire 
fireman,  wfio  was  killed  when  the  engiDe  wu 
derailed  at  a  burning  trestle,  evidence  of  Hie  en- 
gineer's reputation  tor  carefolnesB  ia  inadmis- 
sible. 

[Ed.  Note.— For  other  caseB,  see  Master  and 
Servant,  Cent  Dig.  §8  839-949;  Dec  Dig.  § 
274.*] 

2.  Master  and  Sbbvant  (8  270*)— Injubies 
TO  Sebvant— Actions— Evidence. 

In  an  action  for  the  wrongfnl  death  of  a 
locomotive  fireman,  killed  when  bis  engine  was 
derailed  at  a  burning  trestle,  where  it  appeared 
that  immediately  after  another  engine  Iiad  pass- 
ed over  the  trestle  it  was  discovered  to  be  on 
fire,  testimony  of  a  witness  tbat  be  saw  idaces 
nearby  where  fire  had  been  dropped  ia  adnusrable 
as  tending  to  show  the  origin  of  the  fire. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  918-m,  932;  Dee.  Dig. 
S  270.*] 

3.  Tbiax.  (8  139*)— Right  to  Nonsuit. 

If  there  la  any  competent  evidence  at  aH 
tending  to  sastain  the  allegations  of  the  com- 


*For  other  cases  bm  um»  topic  and  section  NUMBER  Id  Dec.  Dig.  a  Am.  D^^^^jlgo.^^^^j^|^^nd*x« 
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plaint,  the  case  should  be  aabmltted  to  tbe  Jury, 
and  nomtalt  denied, 

[Ed.  Note— For  other  cases,  see  Trial,  Cent 
Dig.  IS  832,  333.  338-341,  865;  Dec  Dig.  | 
139.*I 

4.  TEIAL  (8  295*)— IKJUBIES  TO  Sebvant— Ao- 

TION&— I^iMA  Facie  Case. 

A  statemeot  in  the  charge  that  nroof  of  an 
injury  to  a  servant  by  defective  macoinery  was 
prima,  fade  evidence  of  negligeiice  on  the  part 
of  tbe  oiaster  was  not  error,  where  from  th« 
whole  charge  it  was  made  clear  that  plaintiff 
could  not  recover,  unless  she  showed  afflrma- 
tively  by  a  prepondeianc?  of  tbe  evidence  that 
fbe  injuriea  raed  for  were  caused  Igr  the  master's 
B^igence. 

[Ed.  Note.— For  otiier  caseB.  see  Trial,  Cent 
IMg.  H  703-717;  Dee.  Dig.  {  29B.*] 

5.  Mabteb  and  SEBTAin  ({  250%,  New,  vol. 
16  Key-No.  Series)— In jdbies  to  Sbbvart— 
Negugencb  of  Masteb— Fedebal  Statute. 

As  the  federal  Employers'  Liability  Act  (Act 
April  22, 1908,  c  140,  35  Stat  65  [TJ.  S.  Oomp. 
Sl  Sapp.  1011,  p.  1322])  is  general  in  its  terms, 
and  makes  no  specific  regtilations  as  to  tbe  qnan- 
tity  and  method  of  proof  of  negligence,  tbe  laws 
of  the  state  wherein  the  action  is  brought  gov- 
ern, and  hence,  even  in  an  action  brought  under 
Buch  statute,  proof  that  the  injury  was  caused  by 
defective  appliances  makes  out  a  prima  facie 
case  of  negbgence  on  tbe  part  at  the  master* 
where  that  is  the  rale  of  the  stata 

6.  Tbiai.  (S  296*)— Irstbuotions— Wetoht  ov 
BvzDEncE. 

In  an  action  for  the  wrongful  death  of  a 
locomotive  fireman,  brought  under  the  federal 
Bniployers'  Liability  Act  (Act  April  22,  1908, 
e.  149.  35  SUt  65  [U.  S.  Comp.  St  Supp.  1911, 
p.  1322]),  tbe  court  charged  that  proof  of  in- 
jury to  defendant  by  defective  machinery  was 
prima  facie  evidence  of  negligence  on  the  part 
of  the  master.  Other  portions  of  the  diarge  cor- 
rectly stated  the  master's  duty  to  furnish  the 
servant  with  a  safe  place  to  work  and  applianc- 
es ;  it  nowhere  being  even  Intimated  Uiat  the 
master  was  an  insurer  of  the  safety  of  his  serv- 
ant. Tbe  charge  further  limited  ^e  jur^  to  a 
•.•unsideration  of  the  negligence  specified  in  the 
complaint  and  lequired  proof  by  a  prepondei^ 
ance  of  tbe  evidence  to  justify  a  verdict  for 
plaintiff.  Held  that  as  tbe  court  required  the 
jury  to  consider  the  charge  as  a  whole,  it  was 
not  objectionable  as  a  charge  upon  the  facts. 

[Ed,  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  SS  703-717;  Dec  Dig.  {  295.«] 

7.  APPEAL  AND  EBBOB  (|  882*)— FEBSOHS  BN- 

TITL.EO  TO  AlXEOE  EBBOB. 

Where  the  court  gave  the  requests  of  dp* 
fendant  be  cannot  complain  of  tbe  error  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3591-3610;  Dec  Dig.  | 
882.»I 

8.  Death  ({  95*)— Wbonoiul  Death— Dav- 

AOES— ElEMENTO. 

The  recovery  under  federal  Employers'  Ua- 
bUity  Act  (Act  April  22,  1908,  c  149.  35  SUt 
65  [U.  S.  Comp.  St.  Supp.  1911.  p.  1^2])  for 
the  wrongful  death  of  a  servant  !■  limited  to 
compensation  for  pecuniary  loss. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  SI  108,  109,  111-115,  120:  Dec.  Dig.  8 
95.*] 

9.  Death  (S  95*)— WBONoruL  Death-Dam- 
ages—Elements. 

A  recovery  of  punitive  damages  allowed  in 
case  of  wrongful  death  is  limited  to  the  material 
loss  which  is  susceptible  of  a  pecuniary  valua- 
tion, end  does  not  include  tbe  inestimable  loss  of 
vhe  w>de^  ud  companionship  of  a  deceased  rel- 


ative, though  it  is  broad  enough  to  include  dam- 
ages for  the  loss  of  the  aervitts  of  husband  or 
wife,  and,  in  caaa  the  beneficiary  is  «  child,  dam- 
ages for  the  loss  of  training,  counsel,  education, 
and  nurture  which  the  deceased  would  have  be- 
stowed, 

[Ed.  Note.— For  other  eases,  see  Death,  Cent. 
Dig.  SI  108,  109,  lU-lieri20j  Dec  Ettg.  | 
95.*] 

10.  Apfeax,  and  Ebbob  (i  979*)— Allowanox 

— DiscBETiON  op  Court, 

Where  there  is  sufficient  testimony  to  sup- 

gort  the  verdict  the  allowance  of  a  new  tru* 
I  discretionary  with  the  trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3871-«873,  8877;  Dec  Dig. 
I  979.*] 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Fairfield  County ;  T.  S.  Sease,  Judge. 

Action  by  Hattie  E.  Bennett,  as  adminis- 
tratrix of  the  estate  of  Luther  W.  iBbnnett, 
deceased,  against  tbe  Southern  Railway- 
Carolina  Division  and  the  Southern  Railway 
Company.  Judgment  for  plainttfF,  and  .de- 
fendants appeal.  Affirmed. 

The  exceptloDs  were  as  follows: 
**(!)  Except  because  the  presiding  Judge 
erred  In  excluding  and  not  allowing  tbe 
quesUon  and  answer  of  the  witness  W.  EL 
Green,  on  cross-examlnatlos,  as  to  whether 
he  considered  McAlister,  one  of  tbe  defend- 
ants' engineers,  and  In  chaise  of  the  txain 
on  which  plaintilTs  Intestate  was  killed, 
one  of  the  most  careful  engineers  In  the  serv- 
ice; this  testimony  being  proper  In  reply  to 
the  charges  and  spe^Mcatlons  of  negligence 
made  in  the  complaint  as  to  the  running  of 
the  train  on  which  the  deceased  was  at  the 
time  of  his  death,  the  error  being  In  denying 
the  light  of  the  defendants  to  show  tbe  gen- 
eral reputation  and  Character  of  Its  servant 
who  had  charge,  and  was  alleged  to  bare 
been  reckless  In  the  management  and  opera- 
tion of  Its  engine,  which  said  reckless  opera- 
tion tesalted  in  the  death  of  the  deceased, 
and,  farther,  who  was  also  diarged  with 
willful  and  wanton  conduct  in  running  and 
operating  its  train  at  a  dangerous  and  retk' 
less  rate  of  oieed,  and  in  fidllng  to  ke^  and 
maintain  any  lot&ou^  or  give  any  signal  or 
wamli^;  to  plaintifPs  Intestata 

**<2)  Except  because  the  pre'sldlng  Judge 
erred  In  allowing  and  permitting  the  witness 
W.  A.  Summers,  on  his  direct  examination, 
over  the  objection  of  defendants,  to  testify 
that  he  saw  a  conple  of  places  where  fire 
had  been  dropped  out  at  a  ptdnt  about  a 
mile  above  Alston,  and  at  least  2%  miles 
from  tbe  trestle  in  question;  the  error  being 
that  such  testimony  was  Incompetent  and  ir- 
relevant, such  fires  not  being  shown  to  have 
originated  from  coals  escaping  from  defect- 
ive, old,  and  bnmed-out  ash  pans  and  grates, 
as  charged  In  the  complaint  but  originating 
from  sparks  firom  the  smokestack  and  no 
negligence  being  alleged  as  to  defects  In  the 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dea  Dig.  «  Am.  Dig.  Key-No.  Ser^ff^^J^ViV^^d^ 
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smokestaA  or  as  to  fires  connected  thert- 

wlth, 

"(3)  Except  because  the  presiding  ]ndge 
erred  In  not  granting  a  nonsuit  In  the  cause 
upon  motion  of  def^daats;-  there  being  no 
testimony  showing  or  tending  to  show  any 
negligence  upon  the  part  of  the  defendants 
or  breach  of  duty  owing  to  plalntUTs  intes- 
tate In  the  particulars  allied  In  paragraph 
7  of  the  complaint:  (a)  It  appearing  that 
there  was  no  evidence  showing  or  tending  to 
show  negligence,  as  specified,  in  aubdlTislon 

(a)  of  paragraph  7  of  the  complaint;  that 
the  defendant  company  carelessly,  reckless- 
ly, wantonly,  and  willfully  operated  loco- 
motive engines  on  its  line  of  railroad  over 
the  trestle  bridge  therein  mentioned,  which 
said  engines  contained  defective,  old,  and 
bumed-ont  ash  pans  and  grates  which  per- 
mitted sparks  and  live  coals  to  drop  on  said 
treistle  bridge,  (b)  It  appearing  that  there 
was  no  evidence  tending  to  prove  the  allega- 
tions of  negligence  contained  in  specification 

(b)  of  the  seventh  paragrai^  of  the  com- 
plaint; that  there  was  a  failure  to  Inspect 
the  trestle  bridge  on  which  plaintiiTs  Intes- 
tate was  killed;  or  that  said  trestle  bridge 
was  composed  of  old,  worn-out;  and  defective 
timber  and  materials  which  caused  the  same 
to  become  easily  Ignited  by  fire,  (c)  It  ap- 
pearing that  there  was  no  testimony  to  prove 
or  tending  to  prove  n^Ugence,  as  spedfled 
In  subdivision  (c)  of  the  seventh  paragraph 
of  the  complaint;  that  the  defendant  com- 
pany furnished  and  maintained  an  unsafe 
and  dangerous  place,  to  wit,  Uie  trestle 
bridge,  upon  which  plalntlfTs  intestate  was 
required  to  perform  the  duties  required  of 
him  as  locomotive  fireman,  (d)  It  appearing 
that  there  was  no  testimony  to  prove  or  t«id- 
ing  to  prove  that  the  defendant  company 
failed  to  propraly  inspect  and  repair  the 
engines  and  parts  of  engines  through  which 
fire,  coal,  and  cinders  might  fall,  and  escape, 
and  ignite  the  trestle  bridge,  as  set  forth  In 
subdivision  (d)  of  the  seventh  .paragraph  of 
the  complaint  (e)  It  appearing  that  there 
was  no  testimony  to  prove  or  tending  to 
prove  that  the  defendants  failed  to  properly 
inspect  and  repair,  or  failed  to  maintain  in 
a  safe,  suitably  and  proper  condition  the 
said  trestle  and  trestle  bridge  upon  which 
plaintiirs  intestate  lost  his  life,  or  that 
there  was  any  failure  upon  the  part  of  the 
d^ndant  company.  Its  agents,  and  serv- 
ants to  Inspect  such  trestle  and  trestle 
bridge,  as  set  forth  In  subdivision  (e)  of  the 
seventh  paragraph  of  said  complaint  (f) 
It  appearing  that  there  was  no  testimony  to 
prove  or  tending  to  prove  that  the  def^dants 
Diligently,  wantonly,  or  wllltully  ran  and 
operated  the  first  locomotive  engine,  to  which 
the  engine  on  which  the  plaintiff's  intestate 
i.ost  bis  life  was  attached,  at  a  dangerous 
and  reckless  rate  of  speed,  and  without  keep- 
ing and  maintaining  a  proper  lookout,  or 
giving  any  signal  or  warning  by  bell,  whistle, 
or  otherwise  to  plaintUTs  Intestete,  or  that 


such  alleged  n^llgence  caused  the  engine,  on 
which  plaintiff^  Intestate  was  dlschargint 
his  duty,  to  run  into  said  bnmlng  trestle. 

"(4)  E>icept  because  the  presiding  judge 
charged  the  }nry,  after  stating  to  them  that 
the  relation  which  existed  between  tbe  pUln- 
tUTs  intestate  and  the  defendant  company 
was  that  of  master  and  servant,  and  that  the 
master  must  furnish  a  reasonably  saf^  place, 
lustrnmentallties,  tools,  and  the  like  to  the 
servant  In  the  discharge  of  his  dntles  as  sach 
servant,  that,  "where  It  appears  that  the 
servant  Is  Injured  by  defective  instrum^tall- 
ties,  machinery,  places  or  things  of  that  kind, 
It  Is  prima  fade  evidence  of  negligence  on 
the  part  of  the  master,  and  the  master  as- 
sumes the  burden  of  showing  that  he  exer- 
cised due  care  In  furnishing  means,  places, 
and  Instrumentalities  In  matters  of  that 
kind,'  the  error  being.  It  Is  submitted  that 
the  master  la  not  the  absolute  insurer  of  the 
safety  of  the  servant,  nor  does  any  presomp- 
tion  as  to  the  master's  nef^gence  arise  from 
the  fact  of  Injury  to  the  servant,  nor  does 
the  burden  of  proof  in  an  action  by  the  sot- 
ant  against  the  master  for  an  injury  from 
Instrumentelltles  or  machinery  shift  from  the 
servant  to  the  master,  but  the  servant  mast 
prove  the  negligence  of  the  master,  as  al- 
leged in  his  complaint;  tiiat  this  Is  true 
both  as  to  law  prevailing  In  this  state,  and 
especially  under  the  Employers'  liability 
Act  of  Congress,  under  which  this  action  was 
brought  and  tried,  and  that  said  charge  t> 
an  improper  and  erroneous  construction  o( 
said  act  and  deprives  the  defendants  of  th^ 
full  right  of  defense  under  said  act 

"(5)  Except  because  the  presiding  Judge  er- 
red In  charging  the  Jury  with  reference  to 
the  duties  and  liabilities  existing  between  a 
master  and  servant  as  follows :  The  master 
must  use  due  care,  the  care  that  is  due,  to 
see  that  the  place  in  which,  the  Instrumen- 
talities with  which,  the  servant  is  to  perform 
his  duties  as  a  servant  are  safe  and  suitable. 
Where  it  appears  that  the  servant  is  injured 
by  and  through  defective  instrumentelltles, 
machinery,  or  places  and  things  of  that  Itlnd, 
it  Is  prima  fade  evidence  of  negligence  on 
the  part  of  the  master,  and  the  master  as- 
sumes the  burden  of  showing  that  he  exer- 
cised due  care  in  furnishing  plac^  means, 
InstmmentalitieB,  and  matters  of  that  kind;' 
the  error  being:  (a)  That  no  presumption  of 
negligence  on  the  part  of  the  master  arises 
from  mere  proof  of  injury  to  a  servant 
through  defective  instrumentelltles,  machin- 
ery, or  places,  nor  is  it  prima  fade  evideocn 
of  negligence  on  the  part  of  the  master,  nor 
does  tbe  burden  of  proof  shift  from  the  serv- 
ant to  the  master  to  show  that  the  master  ex- 
ercised due  care  in  furnishing  places,  means, 
Instrumentelltles,  and  matters  of  that  kind, 
(b)  That  such  charge  entirely  exdudes  the 
element  of  knowledge  upon  the  part  of  the 
master,  and  would  make  the  master  liable 
upon  mere  proof  of  defective  instrumenteU- 
ties,  machinery,[fl5,t^tf:g^iA^®aigtgnof  that 
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tbe  mester  knew  of  soch  detects,  or  on^t  to 
have  known  of  such  defects  In  the  exerdse 
of  reasonable  care,  (c)  That  said  charge  was 
erroneon^  becaon  It  deprived  the  defendants 
of  a  sntwtanttal  tight  of  .defense,  arising  un- 
der a  proper  constmctlon  of  the  act  of  Con- 
gress known  as  the  federal  Emplorerd*  liabil- 
ity Act,  under  which  this  case  was  brought 
and  tried,  and  which  was  the  sole  and  ex- 
clnstre  law  nptm  the  subject  (d)  That,  as 
applied  to  flie  case  before  the  Jury,  the  above 
Charge  was  a  diarge  upon  the  facts,  and  was 
tantamount  to  telling  the  Jnxy  that,  in  the 
event  the7  foond  that  there  were  defects  In 
the  trestle  or  In  the  Instrumentalities  of  the 
defendant  company's  engines^  and  that  by 
reason  thereof  Bennett  lost  hla  life,  that 
they  should  find,  and  that  the  law  was  that 
this  made  out  a  case  of  negligence  against 
the  defendants,  and  that  their  verdict  should 
be  for  the  plaintiff,  unless  the  defendants 
showed  by  the  prq;Kmderance  of  the  testi- 
mony that  they  had  exocised  due  care  in 
furnishing  places,  means,  Instrumentalities, 
and  matters  of  that  kind,  and  that  such 
charge  was  In  violation  of  the  Constitution 
of  this  state. 

**(6)  Except  because  the  presiding  Judge 
erred  In  refusing  the  motion  of  defendants 
for  a  new  trial,  which  was  made  upon  the 
groTmd  that  the  v^dict  In  the  case  was  so 
excessive  that  it  cannot  be  sustained  under 
Qie  facts  or  charge  in  the  case  as  a  verdict 
for  compensatorr  damages  nnder  «  proper 
construction  of  the  federal  Employers'  Liabil- 
ity Act,  which  limits  the  measure  of  damages 
to  the  actual  pecuniary  loss  sustained  by  the 
beneficiaries  nnder  that  act;  the  error  being 
as  it  Is  respectfully  aubndtted:  (a)  That 
tiiere  Is  no  teatlmony  tending  to  anstaln  a 
verdict  for  |2CM>00,  when  the  undisputed  tes- 
timony  <tf  the  plaintiff  herself  shows  that  her 
husband  and  intestate  was  ramlng  oidy  966 
to  976  per  mOuQi  at  the  time  of  Ifla  death, 
and  it  was  an  error  of  law,  under  the  feder- 
al Employes'  U^bUlty  Act,  nnder  which  the 
action  was  broni^t  and  tried,  to  allow  such 
verdict  to  stand  as  a  verdict  for  compoisa- 
tory  damages;  there  being  no  testimony  to 
mpDOtt  It  for  such  an  amount.  <b)  That;  by 
the  refoaal  to  set  aside  sndi  verdict  and 
grant  a  new  trial,  the  dcftendants  ban  been 
deprived  of  a  substantial  right  secured  to 
them  by  said  act  tO.  Congress,  and  it  was  er- 
ror of  lav  not  to  grant  a  new  trial  absolute- 
ly, when  the  undisputed  evidence  shows  tnat 
such  verdict  was  for  a  grossly  larger  sum 
than  compensatory  damages,  or  damages  for 
the  pecuniary  loss  sustained  hy  Qie  plaintiff 
and  Uie  other  beneficiaries  nnder  said  fSder- 
al  Bmployw^  liability  Act,  and  when  the 
provlslonB  of  that  act  contain  the  supreme 
and  exdnsive  law  that  authorized  or  allowed 
an  action  for  Ute  recovery  of  damages  to  and 
by  tb.9  plaintiff  for  the  alleged  wrongful  death 
of  her  said  husband  and  Intestate,  and  when 
said  act,  as  construed  by  the  federal  courts, 
(iratts  the  damages  recoverable  thereunder,  In 


cases  of  vrrongful  death,  to  the  actual  pecun- 
iary loss  sustained  by  the  benefidarlee  for 
whose  benefit  an  action  Is  allowed  by  said 
act  (c)  That  the  verdict  was  clearly  against 
the  charge  of  his  honor  to  the  Jury,  when  ap- 
plied to  the  undisputed  Acts,  and  It  was  er- 
ror of  law  not  to  wholly  set  It  aslde,vand 
grant  a  new  trial  absoluteb" 

B.  Ii.  Abney,  of  Oolumbla,  and  McDonald 
St  McDonald,  of  mnnsboro,  for  an>ellant 
W.  Boyd  Evans,  B.  J.  Best,  and  P.  A.  Mc- 
Master,  all  of  ColnmUa,  and  G.  W.  Bagsdale, 
of  Wlnnsboro,  for  resptmdent 

WATTS,  J.  This  was  an  action  brought 
in  the  court  of  common  pleas  by  the  plaintiff 
to  recover  976,000  damages  on  account  of  the 
alleged  negligent,  reckless,  and  willful  killing 
of  her  husband,  Luther  W.  Bennett  while  he 
was'  engaged  in  the  employment  of  the  de- 
fendant as  a  locomotive  fireman.  The  action 
Is  brouf^t  for  the  benefit  of  plaintiff  and  her 
three  infant  children.  The  case  was  heard 
before  his  honor.  Judge  Sease,  and  a  Jury  at 
September  term  of  the  court,  for  Fairfield 
county,  1912,  and  resulted  in  a  verdict  for 
the  plaintiff  for  926.000.  A  motion  for  a  new 
trial  was  thereupon  made,  which  was  grant* 
ed,  unless  the  plaintiff  would  remit  96,000  of 
the  verdict  The  remittitur  was  thereafter 
made.  Judgment  entered  therein,  and  appeal 
was  made  therefrom,  and  appellants  by  six 
exceptions  ask  for  reversaL  The  exceptions 
should  be  set  out  In  the  report  of  the  case. 

[1,2]  Exceptions  1  and  2  allege  error  on 
the  part  of  his  honor  in  the  exclusion  of  the 
testimony  of  the  witness  W.  H.  Green,  on 
cross-examination,  and  admitting  over  objec- 
tion the  testimony  of  the  witness  W.  O.  Sum- 
mers. As  to  the  first  exception,  which  im- 
putes error  to  his  honor  In  excluding  the 
question  and  answer  of  the  witness  Green, 
on  cross-examination,  whether  he  considered 
McAllster,  the  engineer  in  charge  of  the 
train  on  which  plaintiff's  intestate  was  killed, 
one  of  the  most  careful  engineers  of  the  de- 
fendants. It  is  overruled  as  being  without 
merit  The  question  for  the  Jury  was  not  to 
determine  what  the  engineer's  general  repu- 
tation was,  but  what  his  conduct  was  on  the 
particular  occasion — ^whether  or  not  at  this 
particular  occasion  be  was  gnllly  of  any  neg- 
ligence or  dereliction  of  duty.  As  to  exo^ 
tion  2  in  imputing  error  to  his  honor  in  al- 
lowing witness  Summers  to  te^ify  that  he 
saw  places  where  fire  had  been  dropped  about 
two  miles  from  the  txestle  bridge,  which  was 
on  flr^  on  the  ground  tiiat  the  same  was  in- 
conu)etent  and  Irrelevant  tliis  exception  is 
overruled.  It  was  competent  to  go  to  the  Ju- 
ry fbr  them  to  determine  how  the  fire  orig- 
inated. It  was  discovered  immediately  after 
one  of  defendants  locomotive  engines  had 
passed  over  the  bridge  In  question,  and  it 
TOs  a  question  for  the  Jury  to  determine  how 
cross-ties  and  bridge  caught  fire  and^nrnadpf  I 
This  testimony  tended  to  ^bldft^  WA^^Mb 
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by  what  means  the  fire  originated  wMcli  de- 
btroyed  the  trestle,  and  his  honor's  mllog  Is 
sustained  In  the  case  decided  by  the  Supreme 
Court  of  the  United  States  ot  Grand  Trunk 
Ry.  T.  Richardson,  91  U.  S.  454,  2S  L.  Ed. 
356.   This  exception  Is  overmled. 

[3]  The  third  exception  alleges  error  on 
the  part  of  his  honor  in  refosing  to  grant  the 
motion  for  nonsuit  The  law  is  so  well  set- 
tled that  there  is  no  error  in  refusing  a  mo- 
tion of  nonsuit;  if  there  Is  any  competent  ev- 
idence at  all  to  sustain  the  allegations  of  the 
complaint  that  quotation  of  authority  is  un- 
necessary under  such  circumstances,  the  case 
must  go  to  the  jury.  There  was  sufficient  ev- 
idence in  this  case  to  carry  the  case  to  the 
Jury,  and  his  honor  committed  no  error  in  so 
holding.   This  exception  is  overruled. 

[4,  S]  Exceptions  4  and  6  allege  error  on 
the  part  of  his  honor  in  bis  charge  to  the  Ju- 
ry; said  error  being  in  charging  the  Jury 
that  proof  of  injury  to  a  servant  by  defective 
machinery  Is  prima  fade  evidence  on  the  part 
of  the  master,  it  being  alleged,  among  other 
things,  that  such  charge  deprived  the  defend- 
ants of  a  substantial  right  of  defense  arising 
under  a  proper  construction  of  the  act  of 
CoDgresa,  known  aa  the  federal  Employers' 
Liability  Act  (Act  April  22,  190S.  C.  140,  35 
Stat  65  [U.  8.  Gomp.  St  Sum).  1011,  p.  1322]), 
and  also  upon  the  ground  that  aacb  a  charge 
was  In  TiolatloD  of  the  Oonatitation  of  this 
state  as  a  cbarj^  on  the  fiicts.  We  do  not 
Uilnk  ttie  charge  of  the  drcnit  Judge,  to  the 
effect  that  the  proof  of  injury  to  a  servant 
by  defMtlve  machinery  la  prima  fiide  evi- 
dence of  negligence  on  the  part  of  the  mas- 
ter, was  erroneons,  and  not  in  harmony  with 
the  federal  decisions,  when  bis  whole  charge 
is  considered.  By  reteraice  to  tals  charge  as 
a  whole  the  Jury  conld  not  have  inferred  that 
the  plaintlfr  could  recover,  unless  she  ahowed 
affirmatively  by  the  burden  of  proof  on  the 
part  of  the  plaintiff  that  the  deceased's  Inju- 
ries were  caused  by  the  master's  negligence. 
The  federal  Bmplc^ers'  Uabtllty  Act  Is  gen- 
eral in  its  terms,  and  makes  no  specific  regu- 
lation as  to  the  quantity,  quality,  and  meth- 
ods of  proof  of  negligence,  and,  in  the  ab- 
sence of  any  such  regulation,  will  conform  as 
near  as  possible  to  the  state  law  In  the  man- 
ner and  mode  of  trial  and  the  rules  of  plead- 
ing, evidence,  and  law  applicable  thereto  as 
was  said  by  the  Supreme  Court  of  North  Car- 
olina In  Fleming  v.  Norfolk  Southern  Ry. 
Co.,  160  N.  C.  190,  76  S.  E.  212:  "The  feder- 
al statute  being  thus  general  in  Its  terms, 
and  making  no  specific  regulations  as  to  the 
methods  by  which  the  fact  of  contributory 
negligence  should  be  established,  when  the 
action  is  brouglit  in  the  state  court  the  pro- 
cedure should  conform  as  near  as  may  be  to 
that  of  the  state  law  applicable,  including  the 
'character  of  the  action,  the  order  and  man- 
ner of  trial,  the  rules  of  pleading  and  evi- 
dence,' etc.  Hoghea  on  Tedera'  Procedure,  p. 


3S5;  Cochran  r.  Ward,  S  Ind.  App.  60,  28  N. 
B.  795,  81  N.  E.  581.  61  Am.  St  Rep.  229." 

Xn  Green  v.  Railway  Co.,  72  S.  C.  402,  403, 
62  S.  E.  47,  5  Ann.  Cas.  166,  the  court  says: 
"When  an  injury  to  a  servant  Is  proved 
to  result  from  a  defective  machine,  the 
law  puts  upon  the  master  the  burden  of 
proving  that  he  used  due  care  In  maklog 
it  safe."  The  court  further  says:  "It  some- 
times happens,  however,  that  a  descrlpUoa 
of  the  appliance  and  of  the  nature  of  tbe 
accident  will  indicate  n^llgence  by  the  mas- 
ter in  providing  appliances  which  he  conld 
not  as  a  reasonable  man,  regard  adequate 
for  the  purpose  for  which  they  were  used. 
But  this  is  an  Inference  from  proof  of  tbe 
drcnmstances  or  physical  facts  as  given  In 
evidence,  and  not  a  presumption  of  law." 

"Proof  of  negligence  Is  a  condition  preced- 
ent to  the  liability  of  tbe  master.  The  proof 
may  be  either  direct  or  drcnmstantial;  bat 
the  plaintiff  must  assume  the  burden  of  fur- 
nishing evidence  of  one  kind  or  the  other.  " 

[I]  An  examination  of  the  Judge's  charge, 
as  a  whole,  satisfies  us  that  the  language  he 
used  and  issues  he .  submitted  to  the  Jury  to 
determine  under  the  pleadings  and  evidence 
in  the  case  was  not  prejudicial  to  the  defend- 
ants and  not  a  charge  on  the  facts.  la 
charging  what  duty  was  imposed  on  the 
master,  as  to  furnishing  the  servant  with  a 
place  to  work,  Instrumentalities,  machinery, 
appliance,  etc.,  he  correctly  defined  what 
the  law  was,  as  decided  by  this  court  In  a 
number  of  cases,  and  from  nothing  that  he 
said  could  the  Jury  infer  that  the  master 
was  an  insurer  of  the  safety  of  the  servant 
The  charge  of  the  Judge  told  the  Jury  In 
substance  that  the  plaintiff's  case  was  to 
make  out  by  preponderance  of  the  testimoDj, 
and  in  this  connection  used  the  following 
language:  "The  action  here  being  tried  is 
based  entirely  upon  n^llgence,  and.  In  order 
for  the  plaintiff  to  recover,  the  law  imposes 
upon  her  the  burden  of  proof  of  satisfying 
you  by  the  preponderance  or  greater  weight 
of  the  testimony  that  the  defendants  were 
uegllgent  In  the  particulars  described  in  the 
complaint.  Every  cause  of  action  depends 
entirely  upon  the  neglig^ce  alleged  In  the 
complaint  and,  even  if  you  were  to  find 
the  defendants  were  negl^ent  in  some  par- 
ticulars, but  were  not  negligent  in  the  par- 
ticulars mentioned  in  the  complaint  then  the 
plaintiff  could  not  recover.  In  other  words. 
In  order  to  recover  in  this  action,  the  plain- 
tiff must  establish  by  the  preponderance  ot 
the  evidence  that  the  defendants  were  negli- 
gent In  the  particulars  alleged  In  the  com- 
plaint No  other  negligence  could  be  con- 
sidered by  you  In  making  up  a  verdict  I^ 
you  should  find  in  favor  of  the  plaintiff." 
During  his  honor's  charge  he  said  this  to  tbe 
Jury:  "Now,  as  I  sometimes  tell  Juries,  I 
cannot  give  you  all  the  law  In  one  proposi- 
tion, therefore  you  must  take  my  charge  as  > 
whole.    It  is  not  intend^  to  be  cnttradlc- 
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tory;  tbat  Is,  isne  proposition  contradict  an- 
other. Tbtty  are  Intended  to  analify  or  mod- 
ify one  another.  And,  goitlemen,  this  is  a 
long  case.  The  prlndpol  points  InTolred  and 
the  requests  are  very  long.  You  will  have 
to  pay  strict  attention,  and  take  my  charge 
as  a  whole."  Take  the  charge  as  a  whole— 
the  general  charge,  what  was  said  by  his 
honor  In  charging  defendants'  reonest— we 
fail  to  see  wherein  his  honor  said  anything 
tbat  was  prejudicial  to  the  defendants  as 
complained  of  in  this  as^gnment  of  error, 
and  this  ezcqitlon  la  overruled. 

The  errors  complained  of  In  (he  flfQi  excep- 
tion are  overruled,  for  the  same  reason  that 
eneptlon  4  is  overruled. 

The  sixth  QEcepdon  complains  of  error  on 
the  part  of  the  Judge  In  refusing  a  new  trial 
absolute  on  the  ground  that  the  verdict  was 
excesslTe,  and  could  not  be  sustained  as 
compensatory  damages  under  a  proper  con- 
struction of  the  federal  Liability  Act,  and 
against  the  law  laid  down  by  the  court  when 
applied  to  tlie  undisputed  facts  of  the  case. 

[7-1]  We  have  already  held  that  his  honor 
committed  no  error  In  refusing  tlie  motion 
for  a  nonsuit,  and  sending  the  case  to  the 
Jury  for  their  detenninallon.  The  Judge,  in 
cliarglng  the  Jury  as  to  tbe  measure  of  dam- 
ages, and  tbe  mode  of  ascertatnlng  tbe  same^ 
and  what  elements  enter  into  the  considera- 
tion of  the  same,  could  not  have  oonddered 
anything  but  pecuniary  loss  ox  damage.  The 
Ju^  diarged  the  written  requests  of  dp- 
fbndanta,  as  prepared  by  them  and  ad^ed  for, 
and  adopted  die  exact  language.  They  can- 
not now  be  beard  to  complain  of  ^ttlng 
what  they  asked  for;  but  his  honor  charged 
the  correct  law  as  laid  down  In  tlie  case  of 
Mich.  Oent  B.  R.  Co.  v.  Vreeland.  227  U.  S. 
59,  3S  Sup.  Ct  192,  67  L.  Ed  417,, by  the  Su- ! 
pr«ne  Court  of  the  United  States,  February 
15, 1913: 

"The  word  'pecuniary*  did  not  appear  In 
Lord  Campbell's  Act,  nor  does  it  appear  In 
our  act  of  1908.  But  the  former  act  and 'all 
those  which  follow  It  have  be^  continuously 
interpreted  as  providing  only  tar  compensa- 
tion for  pecQUlary  loss  or  damage.  A  pecun- 
iaty  loss  or  damage  must  be  one  which 
can  be  measured  by  some  standard.  It  Is  a 
term  employed  Judicially,  "not  only  to  express 
the  character  of  tlie  loss  of  the  beneficial 
plaintiff  whlcih  Is  the  foundation  of  the  re- 
covery, but  also  to  discriminate  between  a 
material  loss  wbldi  is  susceptible  of  a  pe- 
cnidary  valuation  and  that  Inestimable  loss 
of  the  society  and  companionship  of  tbe  de- 
ceased relative  upon  which,  in  the  nature 
of  thlngi^  it  is  not  possible  to  set  a  pecuniary 
valuation.*  Patterson,  Ballway  AccL  Law, 
I  40L  KevolhelesB,  the  word  as  Judlctally 
adopted  Is  not  so  narrow  as  to  exclude  dam- 
ages for  Ihe  loss  of  services  of  tlie  husband, 
wife,  or  child,  and,  when  the  boieflciary  Is 
a  child,  for  the  loss  of  that  care,  counsel, 
training,  and  education  which  It  ml^t,  under 
tbit  evidence,  have  reasonably  rec^ved  from 


tbe  parent,  and  which  can  only  be  supplied 
by  the  service  of  another  for  compensation. 

"In  Tllley  t.  Hudson  River  R.  Co.,  24  N. 
Y.  471.  and  29  N.  Y.  262,  86  Am.  Dec.  297, 
the  court  stated  that:  "^Hie  word  "pecuniary" 
was  used  In  distinction  to  those  Injuries  to 
the  aBectlons  and  sentiments  vbieb  arise 
from  the  death  of  relativea^  and  which, 
though  grlerons  and  painful  to  be  borne,  can- 
not be  mnsured  or  recompensed  in  money. 
It  excludes,  also,  those  losses  which  result 
from  the  deprivation  of  the  society  and  com- 
panionship, which  are  eqnal^  Incapable  of 
b^ng  defined  by  any  recognised  measure  of 
damages.*  To  the  same  ^ect  are  the  cases 
of  Schanb  v.  Hannibal  &  St  J.  R.  Ca,  106 
Mo.  74,  16  8.  W.  924,  which  was  followed  by 
the  Circuit  Court  of  Appeals  for  the  ES&Oi 
Cinmlt  in  Atchison,  T.  &  8.  F.  R.  Co.  v. 
Wilson,  1  C.  a  A.  26,  4  n.  S.  App.  26,  48 
Fed.  67;  Lett  ▼.  St  Lawnnoe  A  O.  R.  C, 
11  Out  App.  Repb  1;  Penn.  R.  Co.  v.  Good- 
man, 62  Pa.  882;  LoulsvUle,  N.  A.  &  O.  R. 
Co.  V.  Rush,  127  Znd.  645,  26  N.  B.  1010;  Tif- 
fany, Death  by  Wrongful  Act,  11  164  to  162, 
InclnslTe;  Patterson,  Railway  AccL  Law,  |S 
401-106. 

"Mo  hard  and  fast  rules  by  which  pecuni- 
ary damages  may  In  all  cases  be  measured  la 
possible.  In  Lett  v.  St  Lawr«ice  &  O.  R.  Co., 
dted  above^  it  was  said,  in  the  opinion  of 
Patterson,  J.  A.,  after  a  review  of  all  the  En- 
gli^  cases  construing  the  act  of  Lord  Camp- 
bell: "That  there  Is  through  them  all  the  same 
prlndples  of  construction  applied  to  the  stat- 
ute. Each  fresh  state  of  focta  as  it  arose  was 
dealt  with,  and  furnished  a  further  lUustra- 
tion  of  the  working  of  the  act  The  inrty 
claiming  was  held  to  be  entitled  or  not  to  be 
entitled,  the  scale  of  compensation  acted  upon 
by  the  Ju^  was  approved  or  disapproved,  in 
view  of  tbe  immediate  circumstances;  but  In 
no  case  baa  It  been  attempted  to  decide  by 
anticipation  what  are  the  limits  beyond 
which  the  benefits  of  the  statute  cannot  be 
claimed.'  The  rule  for  Uie  measurement  of 
damages  must  differ  according  to  the  relation 
between  the  partt«  plaintiff  and  tbe  dece- 
dent 'accor^g  as  the  action  is  brought  for 
the  benefit  of  the  husband,  wife,  minor  child, 
or  parent  of  minor  child,  for  the  loss  of 
services  or  support  to  which  the  beneficiary 
was  l^lly  entitied,  or  is  brought  for  the 
benefit  of  a  person  whose  damages  consist 
only  In  the  loss  of  a  prospective  benefit  to 
which  he  was  not  legally  enUtied.'  Tiffany, 
Death  by  Wrongful  Act,  H  168, 160-162. 

"The  court  b^w  instructed  the  Jury  that 
they  could  not  allow  damages  for  the  grief 
and  sorrow  of  the  widow,  or  as  a  iMilm  to 
her  tMUngs.*  They  wero  directed  to  uinfine 
thems^ves  to  a  proper  compensation  for  tbe 
loss  of  any  pecuniary  benefit  which  would 
reasmably  have  been  derived  by  her  from 
the  decedent's  earnings.  The  court  ^d  not 
stop  there,  but  further  Instructed  the  Jo- 
ry  tbat:  'In  addition  to  thai;  ind^endeot.- 
of  what  he  was  receiving!^  latsaf^&l^^elMMe 


ne 

ny,  Ms  employer,  it  la  proper  to  consider  tbe 
relation  that  was  sustained  by  Mr.  Wise- 
mlUer  and  Mrs.  Wisemlller,  namely,  the  re- 
lation of  husband  and  wife,  and  draw  upon 
your  experiences  as  men,  and  measure  as 
far  as  yon  can  what  It  would  have  reasona- 
bly been  worth  to  Mrs.  Wlaemiller  In  dollars 
and  cents  to  have  had  during  their  life  to- 
gether, had  he  lived,  the  care  and  advice  of 
Mr.  Wisemlller,  her  husband.*  Vreeland  t. 
Michigan  Cent  R.  C!o.  (C.  G.)  188  Fed.  496. 
This  threw  the  door  open  to  the  widest  spec- 
ulation. The  jury  was  no  longer  confined  to 
a  conslderatlou  of  the  financial  benefits 
which  might  reasonably  be  expected  from 
her  husband  In  a  pecuniary  way.  A  minor 
child  sustains  a  loss  from  the  death  of  a 
parent,  and  particularly  of  a  mother,  alto- 
gether different  from  that  of  a  wife  or  hus- 
band from  the  death  of  the  spouse.  The  loss 
of  society  and  companionship,  and  of  the 
acts  of  kindness  which  originate  in  the  rela- 
tion, and  are  not  In  the  nature  of  services, 
are  not  capable  of  being  measured  by  any 
material  standard.  But  the  duty  of  the 
mother  to  minor  children  Is  that  of  nurture 
and  of  intellectual,  moral,  and  physical  train- 
ing, such  as,  when  obtained  from  others, 
must  be  for  financial  compensation.  In  sadi 
a  case  it  has  been  held  that  the  deprivation 
is  sudi  as  to  admit  of  definite  valuation,  if 
there  be  evidence  of  the  fitness  of  the  par- 
ent, and  that  the  child  has  been  actually 
deprived  of  such  advantages.  TUley  v.  Hud- 
son River  R.  Co.  and  Lett  v.  St.  Lawrence  & 
O.  R.  Co.,  both  cited  above.  If  the  case  at 
bar  had  been  of  such  character,  the  loss  of 
'care  and  advice'  might  have  been  a  proper 
matter  for  comiwusation. 

"Neither  'care'  nor  'advice,*  as  used  by 
the  court  below,  can  be  regarded  as  synony- 
mous with  'support'  and  'maintenance,'  for  the 
court  said  it  was  a  depiiratlon  to  be  meas- 
ured over  and  above  snpport  and  mainte- 
nance. It  is  not  beyond  the  bounds  of  sup- 
position Hiat  by  the  death  of  the  Intestate 
bis  widow  may  have  beea  deprived  of  some 
actual  customary  service  from  him,  capable 
of  measurement  by  some  pecuniary  stand- 
ard, and  that  in  some  degree  that  service 
might  include  as  elements  'care  and  advice.* 
But  there  was  neither  allegation  nor  evi- 
dence of  such  loss  of  service^  care,  or  ad- 
vice, and  yet,  by  the  instractlon  given,  the 
Jary  were  left  to  conjecture  and  specnlatton. 
They  were  told  to  estimate  ttie  financial  val- 
ue of  sudi  'care  and  advice  from  ttielr  own 
experiences  as  men.'  These  experiences, 
wltlch  were  to  be  the  standard,  would,  of 
course,  be  as  various  as  their  tastes,  habits, 
and  opinions.  It  plainly  left  It  open  to  the 
Jury  to  considei:  the  valne  of  the  widow's 
loss  of  the  todatj  and  oompanlonahip  of  het 
husband.  In  this  part  of  the  charge  the 
court  erred.  The  aasfgnments  of  error  are 
otbexwlaa  oremUed.  But  for  this  enor  the 
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Jndgmoit  must  be  reversed,  and  a  new  trial 

ordered." 

[It]  There  was  sufficient  testimony  to  sos- 
tain  the  verdict,  and  it  was  within  bis  hon- 
or's  discretion  to  grant  or  refuse  a  new  tri- 
aL  This  exception  Is  overmled. 

Judgment  affirmed. 

UABT,  a     and  HTDBIGK concur. 

FRASBB,  J.  I  canuot  concur  In  t3ie  re- 
sult In  this  casck  Ordinarily  this  court  has 
no  jnrisdlctton  to  consider  the  amount  of 
the  verdict  in  damage  caeea.  Tbim  la  an  sc- 
tlcm  under  the  federal  statute^  and  the  So- 
prone  Court  of  tlw  United  Btatee  in  Ulcli- 
igan  Central  Ball  Bond  Co.  t.  Vreeland,  22T 
U.  8.  09,  83  Sup.  Ct  192,  S7  L.  Ed.  417  (Feb. 
15,  19131),  constnied  the  statute  and  held 
that  the  recovery  la  ^^onfined  to  Cbe  peenniarj 
loss  alone^  and  that  the  pecuniary  loss  Is  to 
be  determined  by  the  allegations  of  the  com- 
plaint and  the  evidence  In  the  case.  The 
only  evidence  of  pecuniary  lose  in  tiiis  caw 
is  the  wages  of  the  deceased.  The  wagn 
did  not  exceed  |90(k  There  was  no  otha 
evidence  of  pecuniary  loss.  The  loss  of  |900 
per  annum  la  not  a  basis  of  a  judgment  for 
¥20,000.  There  may  be  undisclosed  circum- 
stances which  would  zendw  the  verdict  en- 
tirely proper.  Under  the  Vreeland  Case  the 
drcumstances  must  be  alleged  and  proved. 
No  evidoioe  Is  a  question  of  law.  I  find  no 
evidence  upon  whldi  this  judgment  tor  (20,- 
000  can  be  sustained  under  tiie  Vreeland 
Cassw  The  court  says  In  the  Vreeland  Case, 
227  D.  S.,  at  page  74,  S3  Sup.  Ct.,  at  page 
197,  S7  U  Ed.  417:  'at  is  Hot  beyond  Qie 
bounds  of  supposition  that  the  death  of 
the  intestate  his  widow  may  have  been  de- 
prived of  eome  actual  customary  service 
from  him,  capable  of  measuremant  by  some 
pecuniary  standard,  and  that  in  some  degree 
that  service  mtg2it  Include  as  elements  *caK 
and  advice.*  But  there  was  n^tber  allega- 
tion, nor  evidence  of  such  loss  ot  service, 
care,  or  advice;  and  yet,  by  the  instruction 
given,  the  Jury  were  left  to  eonjectnre  sad 
speculation.  They  were  told  to  estimate  tbe 
financial  value  of  such  'care  and  advice  from 
their  own  experiences  as  men.*  These  ex- 
periences, which  were  to  be  the  standard, 
would,  of  course,  be  as  various  as  tbdr 
tastes,  habits,  and  opinions.  It  plainly  left 
It  open  to  the  Jury  to  consider  the  value  of 
tiie  widow's  loss  of  the  80<dety  end  compan- 
iouship  of  her  husband.  In  this  paH  of  Qw 
chaq^  the  court  erred.  The  assignments  of 
error  are  otherwise  overruled.  But  for  Oils 
error  the  judgment  must  be  reversed,  and 
a  new  trial  ordered** 

The  only  dlCTerence  Is  that  In  the  Vree- 
land Case  damages,  which  were  discretloD- 
ary.  were  allowed  in  the  charge  and  here 
they  were  allowed  in  the  Judgment  It  li 
the  Judgment  that  counts.  For  these  mi- 
sons  I  cannot  concur. 
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BBNNIDTTSTILLB  ft  a  B.  OO.  T.  GUDNS 
TALLS  IMS.  00. 

(Swnme  Court  of  South  CaiolliuL   Sept  2S, 
1918.   Od  Petitioa  tor  BdMariag, 

Oct  28. 1913.) 

1.  E?iDBncB  413*)— Parol  Btioshok-^- 
MiaaiBiuTT. 

Id  an  action  by  a  railroad  company  to  re- 
cover upon  an  iniurance  policy,  iaaaeo  to  Indera- 
nify  it  from  loM  by  fire  of  cotton  (or  which  It 
was  liable  as  a  common  carrier,  sTidence  <tf  an 
agreement  between  the  carrier  and  the  ahlppen 
wieieby  the  carrier  became  liable  aa  a  com* 
mon  carrier  for  cotton  !■  admissible,  not  tending 
to  modify  the  contract  of  insurance. 

[Bd.  Note.— For  other  cases,  see  Bvidence, 
CentX>ls.||18S(^1867.  UttOseO;  Deo.  Dlf. 
I418L*] 

2.  iHStmAHOB        146*)  — Oomucfs— OOH- 

SIBUOTIOll— AMBIOUITT. 

Where  there  ii  an  amUgullj  In  a  contract 
of  insurance,  it  ahould  be  eonatmed  againat  the 

insurer. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  »  292,  294-298;  Dec  Di<.  1 146.*] 

&  InsxTBANCB  (I  176*)  —  CoiRBAOiB  —  Con- 

A  fire  pdlcj  iraa  iimed  to  indemnify  a 
railroad  company  from  loss  of  cotton  by  reason 
of  its  liability  as  a  common  carrier,  the  policy 
providiog  that  liability  should  attach  from  the 
issuance  of  the  company's  bill  of  lading  and  tei^ 
minate  upon  deUven.  Cotton  which  was  In- 
tended for  an  immediate  shipmeDt  was  accepted 
without  the  lasnanoe  of  a  bill  of  lading,  not  all 
the  cotton  being  delivered  simnltaneouBly,  the 
company  holding  the  bales  as  they  were  delivered 
until  a  suitable  quanti^  were  hauled,  whereup- 
on it  made  a  shipment  and  issued  a  bill  of  lading. 
Beld,  that  though  the  bill  of  lading  was  not  is- 
sued to  the  shipper  until  after  the  cotton  was 
burning,  the  insurer  was  liable,  the  shipper  be- 
ing liable  as  a  common  carrier  for  the  loss  of  the 
cotton:  the  ambiguity  in  the  pdicy  being  re- 
solved in  favor  of  the  insured. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  362-371;  DecTf^.  {  17S.*] 

4.  iNSUBAaOB  (I  IBS*)— OoKTBAOn— LUBIL- 
ITT. 

Where  a  fire  policy  was  isaoed  to  indemnify 
a  rtilroad  company  upon  all  liability  aa  a  com- 
mon  carrier  of  cotton  in  bales  in  transit  in  can, 
or  in  or  on  depots  or  platforms,  on  line  of  aa- 
sured'a  road,  the  policy  covered  cotton  which 
waa  placed  on  the  ground,  but  was  intended  to 
be  immediately  shipped. 

(Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  861;  Dee.  Dig.  |  m*] 

5.  Appkai,  aud  Bsbob  (S  931*)— Pbesiticp^ 

TIONB. 

Where  it  was  stipulated  that  tlie  court 
should  find  the  facts,  it  will  be  presumed  that  he 
disregarded  all  incompetent  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  $|  8728,  376^771;  Dea  Dig. 
I  031.*] 

Fraaer  and  Hydxidt,  33^  dissenting. 

Appeal  from  Common  Pleas  Clrcnit  Court 
of  Marlboro  County ;  J.  A.  McCnIlongh,  Spe- 
dal  Judge. 

Action  by  the  Bemiettsville  &  Cheraw  Ball- 
road  Company  against  the  Glens  Falls  Insur- 
ance Company.  From  a  judgment  for  plain* 
tut,  defendant  appeals.  Affirmed. 


Tile  d^ndant'B  exoeptlona  are  aa  foUowa: 

"(1)  It  U  respectfolly  submitted  that  tals 
honor,  tiie  presiding  Judge,  erred  In  over- 
mllng  the  objection  of  defendant's  oonnflel 
to  the  testimony  of  B.  H.  DaniU  and  other 
witnesses  as  to  an  agreement  between  said 
DnTSll,  ropresentlns  Alex.  Spmnt  ft  Son,  of 
^nindngton,  N.  C,  for  the  delivery  of  cotton 
In  bales  bj  wagons  at  platntUTs  platform 
at  Eollo<^  by  which  said  i^alntlff  was  to 
iBsne  blUa  of  lading  eodi  afternoon  for  all 
cotton  deUrered  during  the  day.  Us  llaUUty 
as  a  oomnKm  carrier,  however,  to  begin  on 
delivery  of  said  eottm  for  shipment,  and  In 
refatdnc  deCendant^s  snbseauoit  motion  to 
strike  out  all  socb  testimony,  because  inad- 
missible, as  the  alleged  agreement  was  be- 
tween other  parties,  without  the  knowledfl^  or 
consent  of  d^Ondant,  and  not  binding  on  It 

"(2)  It  is  respectfully  submitted  that  Us 
honor,  the  presiding  Jndge,  erred  In  holding 
and  mUng  that  *the  contract  was  Intooded 
to  Insure  the  plaintiff  against  any  liability 
as  a  common  carrier  for  cotton  In  bales.  In 
transit  cars,  or  in  or  on  depots,  or  plat* 
forms,  on  lines  of  asstued's  road ;  that  the 
stlputatiou  to  the  effect  that  the  UabtUty  of 
the  railroad  company  attaches  from  the  issue 
of  asBored's  bUl  of  lading  would  not,  under 
the  agreed  statement  of  facts  In  ttils  case, 
and  the  undisputed  flacts,  prevent  a  recov- 
ery; that  the  cotton  here  was  actually  de- 
livered to  the  railroad  company  as  a  coomion 
carrier,  was  accepted  by  It  as  such.  Its 
liability  in  case  of  loss  attached.  The  stip- 
ulation with  reference  to  the  bill  of  lading 
only  goes  to  the  question  of  delivery  and  ac- 
ceptance,  and  the  delivery  and  acceptance 
can  be  proven  and  established  otherwise  than 
by  the  issuance  and  acceptance  of  the  bill  of 
lading' — because  In  so  holding  and  ruling  bis 
honor  treated  the  contract  as  Intended  to  se- 
cure a  certain  object,  stated  by  him  as 
sought  by  the  plaintiff,  and  which  object  was 
not  otherwise  revealed*  and  then  interpreted 
the  contract  accordingly,  by  giving  force  and 
effect  to  only  the  first  clause  or  paragraph 
of  the  rider,  and  declining  to  give  any  effect 
to  the  second  clause,  which  fixed  the  period 
of  the  insurance  on  each  lot  of  cotton ;  that 
is,  its  beginning  and  its  termination,  essen- 
tial and  vital  elements  in  any  contract;  but 
especially  an  insurance  contract 

"(3)  It  is  respectfully  submitted  that  his 
honor,  the  presiding  judge,  erred  in  consid- 
ering the  testimony  and  recognizing  the 
agreement  between  the  shipper  and  the  rail- 
road company  mentioned  in  the  first  excep- 
tion as  valid  and  binding  on  defendant  and 
enforceable  as  against  it,  and  constituting  a 
reason  why  it  was  liable  under  said  policy, 
notwithstanding  that  the  bill  of  lading  was 
not  issued  until  after  the  fire,  and  the  de- 
Btraction  of  practically  all  of  the  43  bales 
of  cotton,  which  he  did  in  the  last  half  of 
the  'ruling.* 


•yer  othsr  sasea  see  same  tople  and  awUon  NUHBBR  la  Dee.  Dig.  A  Am.  Dig.  K«r-Ho. 
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"(4)  It  la  respectfully  mibmitted  that  bis 
honor,  the  jffealdlnc  Judge,  erred  In  mllng 
and  holding  that  the  defendant  was  liable  un- 
der Its  said  policy,  Dotwltbatandlng  It  appear- 
ed that  when  uld  UU  of  la^ng  iras  Issued 
said  cotton  was  nwstly  consumed,  and  all  of 
it  was  then  scattered  about  the  nearby 
grounds,  and  not  In  bales  or  on  platform, 
etc.,  as  zeqnlTed  by  the  terms  and  conditions 
of  said  policy. 

"(S)  It  Is  respectfully  submitted  that  bis 
honor,  the  presiding  Judge,  erred  in  holding 
that  the  Interpretation  and  construd^n  of 
tiie  contract  as  to  its  not  attaching  until  is- 
sue of  bills  of  lading  fixed  by  the  pakties 
thereto  after  deliberate  con^deratlon  Hn 
months  before  the  fire,  aa  shown  by  the  let- 
ters in  evidence  and  the  dedaratlon  and  ad- 
mladon  of  Mr.  Page,  general  manager  of 
pkilnttfr,  was  not  binding  on  them,  and  was 
Immaterial. 

"<6)  It  is  respectfully  submitted  that  bla 
honor,  the  presiding  Judge,  emi  In  failluR 
to  glTe  to  the  contract  its  natural,  fiilr,  and 
reasonable  construction  in  all  of  Its  terms 
and  conditions  Invoked  and  relied  upon  by 
defendant,  and  in  giving  it  a  strained  and 
unauthorised  coostmction,  ignoring  and  dis* 
regarding  plain  and  essential  conditions  of  its 
becoming  effectlTe,  espedaUy  when  there  was 
DO  sufficient  evldoiee  of  waiver  to  be  consid- 
OTed,  or  wbi<di  was  considered. 

"(7)  It  Is  respectfoUy  submitted  that  on 
the  above  grounds  hla  honor,  tbe  presiding 
Judges  erred  In  holding  the  d^radant  liable 
to  plaintiff  for  the  amount  of  the  loss  sus- 
tained on  said  cotton,  and  directing  tbe  Ju- 
ry to  find  a  verdict  therefor,  with  interest, 
agalust  the  defendant" 

John  T.  Seibels.  of  Columbia,  and  J.  K. 
Owens,  of  Bennettsvllle,  for  appellant  Mc- 
GoU,  McCoU  &  Le  Grand  and  StereDson, 
Matbeson  A:  Stevenson,  all  of  Bennettsvllle 
for  respondent 

WATTS,  J.  This  was  an  action  brought 
to  recover  $3,005.32  Insurance  on  43  bales  of 
cotton  burned  on  the  depot  platform  of  the 
plaintiff  at  KoUock,  S.  C.  The  plaintiff  al- 
lies that  the  defendant,  by  contract  in 
writing  on  August  4,  1909,  agreed  to  insure 
the  plaintiff  for  a  term  of  one  year  from 
August  20,  1008,  against  all  direct  loss  and 
damage  by  fire,  as  stated  in  paragraph  1  of 
its  "rider,"  In  the  words:  "On  all  liability 
of  assured  as  a  common  carrier  of  cotton 
In  bales,  in  transit  in  cars,  or  in  or  on  de- 
pots, or  platforms,  on  line  of  assured's  road." 
The  policy  also  has  this:  "This  insurance 
covers  all  legal  liability  of  the  assured  as  a 
common  carrier,  not  exceeding  the  actual 
cash  value  (market)  of  the  cotton  immedi- 
ately preceding  the  fire,  which  cash  value 
shall  In  no  case  exceed  what  it  would  then 
and  there  cost  to  replace  same  with  cotton 
of  like  kind  and  quality,  and  attaches  from  i 
the  Issue  of  assured's  blU  of  lading,  and  ter- , 


minates  tqton  delivery  to  consignee  or  suc- 
ceeding carrier."  After  issue  was  Joined  the 
case  came  on  to  be  heftrd  before  Hon.  Joseph 
A.  UcOuIloui^  as  special  Judg^  and  a  Jury ; 
after  evidence  was  taken  and  case  argued, 
the  court  directed  a  verdict  for  the  plain- 
tiff for  the  full  amount  dalmed,  ^SJtsnsu 
and  afta  entry  of  Judgment  defendant  ap- 
peals, and  by  seven  exceptions  questloiis  On 
correctness  of  Judge's  rulings,  and  aUfi^es 
error;  these  exceptions  should  be  set  oid 
in  the  report  of  the  case. 

[1]  The  first  exception  alleges  error  In  ad- 
mitting in  the  first  Instance  over  objectlfn, 
the  evidence  of  B.  H.  Duvall  and  other  wt^ 
nesses  as  to  an  agreement  between  Duvall. 
representing  Sprunt  ft  Son,  and  the  plain- 
tiff railroad  company  in  reference  to  the  de- 
livery of  cotton  to  railroad,  issnance  of  bllli 
ot  lading,  etc.,  and  later.  In  refusing  the  mo- 
tion to  strike  out  the  same^  as  Oie  alleged 
agreement  was  between  other  parties  than 
the  defendant  and  witbout  its  knowledge  or 
assent  This  exception  Is  overruled  for  tbe 
reason  it  was  competmt  to  show  by  sndi  tes- 
timony that  the  cotton  destroyed  or  injured, 
had  been  tendered  and  accepted  by  the  rail- 
road company  under  such  agreement  or  dr- 
cumstances  as  to  render  the  railroad  com- 
pany liable  as  a  common  carrier.  The  tes- 
timony was  not  offered  to  modify,  vary,  ex- 
plain, or  eolai^e  the  contract  made  by  in- 
surance policy  between  the  plaintiff  and  de- 
fendant, but  for  the  purpose  indicated,  and 
is  competent  under  the  case  of  B.  £.  Allen, 
Bro.  ft  Co.  V.  Burnett,  92  S.  C.  99,  100,  75 
S.  E.  368,  and  anUiorltlea  therein  cited. 

[2, 1]  The  second  exertion  alleges  error 
on  the  part  of  his  honor  In  holding  that  "the 
contract  was  intended  to  Insure  the  plaintiff 
against  any  liability  as  a  common  carrier  for 
cotton  In  bales,  in  transit  cars,  or  In  or  on 
depots,  or  platforms,  on  lines  of  assured's 
road.  That  the  stipulation  to  the  effect  tfaat 
the  liability  of  the  railroad  company  attadies 
from  the  issue  of  assured's  bill  of  lading 
would  not,  under  the  agreed  statement  of 
facts  in  this  case,  and  the  undisputed  facta 
proven,  prevent  a  recovery.  That  the  cotton 
here  was  actually  delivered  to  the  railroad 
company  as  common  carrier  was  accepted  by 
it  as  such.  Its  liability  in  case  of  loss  at- 
tached. The  stipulation  with  r^erence  to  the 
bill  of  lading  only  goes  to  the  question  of  de- 
livery and  acceptance,  and  the  delivery  and 
acceptance  can  be  proven  and  established 
otherwise  than  by  the  Issuance  and  accept- 
ance of  the  bill  of  lading."  We  think  the 
court  correctly  held  that  the  bill  of  lading 
covered  the  cotton,  and  it  was  delivered  and 
accepted  by  the  railroad  for  shipment  From 
the  admitted  facts  In  the  case  the  court 
finds  "that  the  cotton,  which  was  burned, 
was  accepted  by  the  railroad  company  In 
good  faith,  and  that  It  was  liable  as  common 
carrier  for  the  loss;  that  before  the  bill  of 
lading  was  issued^gMitf^fkfflt^SiJ^^hafl 
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been  delivered  to  the  defendant  railroad  and 
accepted  by  them,  the  fire  was  discovered, 
and  effort  made  to  save  the  cotton,  and  It 
was  taken  from  the  depot  and  scattered 
about,  and  some  time  dnrlng  the  progress  of 
the  fire  the  bill  of  lading  was  actually  Is- 
sued." There  waa  nothing  In  this  contrary 
to  good  business  principles;  the  railroad  in 
the  course  of  boslness  had  a  perfect  right, 
In  the  orderly  dispatch  of  its  business,  to 
arrange  with  a  party,  who  was  engaged  in 
the  business  of  purchasing  and  shipping  out 
cotton,  to  allow  it  to  be  put  in  its  shipping 
yard,  depot,  or  platform,  bale  by  bale,  one 
or  more  at  a  time,  for  the  purpose  of  hav- 
ing a  sufficient  quantity  to  ship  out  on  a  car 
or  flat,  and  not  issue  bills  of  lading  for  each 
lot  as  placed,  but  wait  until  a  sufficient  num- 
ber were  received  to  warrant  a  shipment, 
and  Issue  bills  of  lading  for  the  whole.  The 
evidence  shows  this  was  done,  and  was  the 
arrangement  between  the  railroad  and  Du- 
vail,  and  a  receipt  by  them  under  these  dr* 
cnmstances  and  conditions  made  them  receiv- 
tn  as  common  carriers  and  liable  as  such, 
and  the  evidence  shows  tliat  the  cotton  was 
received,  not  for  storage,  but  for  actual  ship- 
meait  by  the  railroad,  and  under  such  condi- 
tions that  the  liability  attached  as  against 
them  as  common  carriers  even  thoo^  no 
bills  of  lading  had  been  Issued  by  them.  The 
Judge  committed  no  error  in  bis  constmctlon 
of  the  two  paragzaphB  of  the  rider  in  holding 
that  the  first  one  covers  liability  of  the 
assured  as  common  carrier  on  the  cotton 
situate  as  this  was  and  received  by  the  com- 
mon carrier  under  the  agreement  and  the 
circumstances  the  cotton  was  rec^ved,  and 
the  second  covers  tile  legal  liability  of  the 
assured  as  conunon  .carrier  of  tlie  cotton  so 
■Itnated,  and  in  holding,  under  the  terms  of 
the  poUcy,  *that  this  liablUty  attaches  from 
the  iasnance  of  assured's  bill  of  lading  and 
terminate  upon  delivery  to  the  conslpiee  or 
sacceedlng  carrier.**  If  there  la  any  amMgu- 
Ity,  the  phrases  must  be  constmed  more 
strongly  against  the  Inanrance  conyiaiiy  and 
in  ftvor  of  the  Insured. 

It  Is  said  In  A.  and  E.  Ency.  Law,  toL  10 
863 :  "If  the  terms  of  a  policy  are  snsceptl- 
ble  of  two  interpretations,  equally  reosona* 
ble,  it  la  the  general  rule  that  the  constmc- 
tloD  which  la  more  ftvorable  to  the  insured 
most  be  adopted,"  '*In  determining  the 
meaning  of  the  insurance  contract  the  snr- 
roondlng  drcnmstances  must  be  considered, 
and  the  Interpretation,  if  capable  of  two, 
whldi  will  protect  the  insured  should  be 
adopted."  Mellon  v.  Ohio  Ins.  Co.,  40  Pa. 
Saper.  Ct  623.  The  property  In  this  case 
was  tendered  and  accepted  for  shipment  pri- 
or to  tbe  signing  of  the  bill  of  lading,  and 
the  liability  attached  to  the  railroad,  as  com- 
mon carriers,  from  that  time,  to  wit,  from 
the  time  It  was  received  and  accepted  by 
Liiem  fbr  shlpmait  r^ardleaa  of  the  fact 


that  the  bills  of  lading'  were  not  issued  un- 
til later.  Gopeland  v.  Southern  By.  Co.,  76 
S,  C.  476,  67  8.  E  B30;  MobUe  R  Co.  v. 
Jurey,  lU  U.  S.  684.  4  Sup.  Ct  666,  28  U 
Ed.  627. 

[4]  The  third  and  fourth  exceptions  allege 
error  on  the  part  of  his  honor  In  considering 
testimony  and  recognizing  the  agreement  be- 
tween the  shipper  and  the  railroad,  and  In 
holding  that  defendant  was  liable  when  the 
bill  of  lading  was  issued  when  cotton  was 
partially  consumed  and  scattered  over  the 
grounds,  and  not  on  platform,  etc.,  as  requir- 
ed by  the  terms  and  conditions  of  the  policy. 
Ula  honor  was  correct  in  admitting  evidence 
to  show  what  the  agreement  was  between 
Dnvall  and  the  railroad,  for  the  reason  stat- 
ed In  considering  the  first  exception  her^u, 
and  that  the  evidence  proves  an  agreement 
that  the  railroad  Company  was  rectivlng  and 
accepting  the  cotton,  not  for  storage,  but  for 
actual  shipment,  and  under  this  state  of  facts 
becomes  liable  as  common  carrier.  There  la 
nothing  in  the  policy  that  restricts  the  rail- 
road from  receiving  and  accepting  cotton  for 
shipment,  even  on  the  ground  If,  at  or  near 
Its  depot,  platform,  and  shilling  point,  that 
would  be  a  narrow  construction  to  place  on 
the  agreement  between  the  parties  as  to  terms 
and  place  of  Insurance  to  hold  that  in  order 
to  load  cotton  received  and  accepted  by  a 
common  carrier  for  shipment  you  should  first 
pnt  it  on  the  platform,  or  in  the  depot,  when 
'it  might  be  more  convenient  and  less  expen- 
sive to  load  from  the  ground  near  or  at  the 
platform,  or  depot.  If  cotton  got  on  fire  the 
railroad  company  had  the  right.  In  order  to 
save  It  or  minimize  the  loss,  to  throw  it  on 
the  gronnd,  and  it  would  be  still  covered  by 
Insurance.  The  evidence  showed  that  the  is- 
suance of  the  bill  of  lading  was  carrying  out 
the  contract  previously  made  between  the 
shipper  and  the  railroad,  and  Ua  honor  com- 
mitted no  error  In  so  holding  and  recogniz- 
ing this  agreement  between  the  shipper  and 
the  railroad.  These  exceptions  are  overruled. 

[6]  The  fifth,  sixth,  and  seventh  exceptions 
are  overruled  for  the  reasons  given  In  over- 
ruling the  other  exceptions,  and  for  the  fur- 
ther reason  it  was  agreed  between  counsel, 
representing  both  sides,  that  his  honor  should 
decide  the  facts  of  the  case,  and  it  is  reason- 
able to  suppose  that  in  reaching  his  conclu- 
'  sions  he  did  not  consider  any  incompetent  or 
irrelevant  testimony,  and  there  is  sufficient 
testimony  to  sustain  bis  findings,  and  we  see 
no  error  of  law  in  any  of  the  exceptions.  All 
tlie  oiceptions  are  overruled. 

Judgment  afitrmed. 

GARY,  C.  J.,  concurs. 

TRASEB,  J.  I  dissent  The  rider  covered 
<1)  the  property  Insured;  (2)  the  limitations 
of  its  liability  as  to  value,  Including  the  time 
of  the  commencement  and  termination  of  lia- 
bility ;  (3)  the  conditions  under  which  it  will 
not  be  liable  at  all;  (4)  the  terms  of  pay- 
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ment  of  premlanu.  By  the  express  tenns  of 
the  contract  the  defendant  was  not  to  be  lia- 
ble before  the  bill  of  lading  was  given,  nor 
after  It  had  been  d^vered  to  a  succeeding 
carrier.  The  defendant  had  the  right  to  say, 
at  the  time  of  issuing  the  policy,  "I  will  not 
be  liable  to  you  until  yon  tiare  fixed  your  lia- 
bility to  the  shipper  in  writing."  It  did  say 
so,  and  the  plaintiff  agreed  to  the  stipulation 
by  accepting  the  jwllcy.  Suppose  the  goods 
had  been  burned  while  in  the  hands  of  a  suc- 
ceeding carrier,  and  plalnUfl  having  lost  the 
evidence  of  the  delivery  should  be  made  to 
pay  the  loss.  Suppose,  further,  upon  a  salt 
for  the  loss  which  it  (the  plalntifF)  had  paid, 
the  insurance  company  should  be  able  to  sup- 
ply the  proof  of  the  delivery.  Could  any  one 
hold  that  the  delivery  to  the  succeeding  car* 
rler  was  not  a  complete  defuse?  The  con- 
tract provided  that  the  liability  "attaches 
from  the  Issue  of  the  assnred's  bill  of  lad- 
ing" and  I  do  not  think  the  courts  hav«  pow- 
er to  diange  it 

HTDBIGK.  coacunL 

On  Petition  for  Rebeulng. 

PER  OUKIAM.  After  careful  considera- 
tion of  the  within  petition,  It  has  not  been 
made  to  appear  that  any  matter  of  fact  or 
question  of  law  material  to  the  case  has  been 
overlooked  or  disregarded.  It  is  therefore 
ordered  that  the  petition  be  dismissed,  and 
the  stay  of  remittitur  heretdfore  granted  be 
revoked. 


(72  w.  Va.  m) 

GBBEB  V.  ARBINGTON: 

(Supreme  Court  of  Appeals  of  West  '^rglnia. 
Sept  2S.  1918.) 

(Svllabiu  hf  the  Court) 

1.  TaiAi.  (I  89*)— RBCEFnoN  or  Bvidercb— 

IHTOXIOATING  LiQITOBfl. 

In  a  salt  under  our  dvil  damage  act  it  is 
not  error  to  deny  defendaut's  motion  to  exclude 
plaintifTs  evidence,  when  the  evidence  tends  In 
an  appreciable  degree  to  support  the  theory 
of  the  declaration  and  on  which  r^ht  of  action 
is  based. 

[Ed.  Note.— For  other  cases,  see  TrtaL  Gent 
Dig.  68  228-234;  Dec.  Dig.  |  89.*] 

2.  Appeal  and  Ebbob  (|  260*)  —  Objkotxon 
Bblow — Admission  or  Evidbnce. 

Error,  if  any,  in  the  admissioo  of  evidence, 
if  competent,  will  not  be  regarded  here,  unless 
covered  by  an  exception  at  the  trlaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1603-1S15;  Dec  Dig.  | 
260.*] 

S.  Apfbal  and  Ebbob  (|  1000*)— fiABUXsa 
Bbbob— Admission  op  Evidence. 

If  on  the  trial  of  an  action  under  our  dv- 
U  damage  act  there  be  evidence  that  defendant 
sold  intoxicatlQg  liquors  to  idaintiEF's  husband, 
contributing  to  bis  habits  of  inebriety,  other 
evidence  that  he  was  intoxicated  in  defendant's 
■alooQ  on  a  particular  day,  I'rom  liQuors  not 
proven  to  have  been  sold  by  him,  though  not 


very  matoial,  la  not  n^iotlj  Irrelevant  wid  it 
Is  not  reversible  error  to  admit  audi  e^ence. 
[Ed.  Note.— For  other  cases,  see  Appeal  snd 

Error,  Cent.  Dig,  M  1068.  1069, 
4166;  Dec.  Dig-l  iSfco.*] 

4.  Tbial  (S  48*)— ADHzanBizJXT— ImacH- 

INO  Evidence. 

Thoagfa  evidence  of  plaintiff,  admitted  over 
defendanrs  objection,  tends  to  contradict  the 
evidence  of  one  of  the  letter's  witnesses,  on  a 
collateral  matter,  and  may  not  be  good  as  int- 
peaching  evidence,  nevertheless,  if  such  evi- 
dence be  good  as  evidence  in  chief,  and  as  tend- 
ing to  support  any  of  the  Issues,  It  ia  not  re- 
versible error  to  admit  It 

[Ed.  Note.— For  other  eases,  see  Tti«L  Geat 
Dig.  I  120:  Dec.  Dig.  1  4fi.*] 

5.  Intoxioating  Ijquobb  Q  809*)  —  AcnoN 

POa  DAICAOBB— BVIDBNCB. 

If  such  evidence  as  is  referred  to  in  the 
preceding  mint  tends  to  show  defendant's 
knowledge,  or  reason  to  believe  plaintiff's  hos- 
band  was  in  the  habit  of  drinking  iotoxlcatinc 
liqaors  to  excess,  that  bdng  the  ground  of  ac- 
tion, and  a  fact  necessary  to  estaUlah,  it  is 
not  error  to  admit  it 

[Ed.  Note.— For  other  eaaes,  see  IstosicatiQg 
Xdguors,  Cent  Dig.  B  444-448;  Dee.  INg.  { 

6.  Tbial  (I  252* )  — Instbuctzohs— BViiwicCft. 

In  sncD  action  it  is  error  to  submit  in- 
stmctions  to  the  juty  on  the  question  of  in- 
jury to  plahitiff's  person,  when  there  is  no  evi- 
dence of  such  personal  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  GesL 
Dig.  a  505,  596-«12;  Dec.  Dig.  |  2S2.*] 


7.  Dauaoes  ({  21S*)—Exehpi.akt  Damaoi 
Instbuctio  n  s  . 

It  Is  also  reversible  error  In  such  action  to 
peremptorily  charge  the  Jury  tbat  they  tkaU  m 
Mhoula  find  exemplary  damages,  such  damages 
being  wholly  within  the  dismtion  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent  Dig.  U  548-M7:  Dec.  Dig.  |  216.*] 

8.  Appbiai.  ANn  Bbbob  (I  1(^*)— Hasuxjcsb 
Ebbob— lRflnBU0TiONB—BxEifPZ.ABT  Dah- 

AGES. 

Where  the  trial  court  has  committed  error 
In  giving  such  peremptory  instructions,  this 
couit  cannot  assume  from  the  size  of  the  ver- 
dict thst  defendant  bas  not  been  prejudiced 
thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4038-4046;  Dee.  Dig.  1 
1031.*] 

0,  Tbial  ({  267*)— Inbtbuotions. 

Though  an  instruction  be  good  as  an  sb- 
stract  proposition  of  law,  but  as  applied  to  the 
concrete  case,  may  tend  to  mislead  the  jury,  it 
is  not  error  to  so  modify  the  language  as  to 
make  It  cover  the  case  presented. 

Id.  Note.— For  other  cases,  see  Trial,  Cent 
H  668-672,  674;  Dec  Dig.  {  267.*] 

10.  APPEAL  and  Ebbob  ($  216*)— Waitu  or 

Ebbob— Fajlube  to  Object. 

And  though  it  is  the  duty  of  the  trial  court 
by  sections  4  and  G,  chapter  88,  Acts  1907 
(Code  Supp.  1900.  c  ISl,  H  OalV,  9aV).  on 
so  modifying  an  instruction.  If  objected  to,  to 
so  inform  the  jury,  and  give  the  instruction  as 
its  own.  and  not  as  that  of  the  proponent  ot 
the  original  instruction,  yet  If  there  be  bo 
timely  objection  or  exception  to  sncl^rrone* 
0U8  action  of  the  court  the  error  wlU  fa  deem* 
ed  to  have  been  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  S  216;*  Trial,  CeuL  Dig.  } 
674.] 


[Ed 
Dig. 
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Error  to  <arcalt  Oonrt,  MoBon  Oonnty. 

Action  by  Ijena  Greer  iftgainst  D.  F.  Ar- 
rtaigton.  Judgment  for  plain tUf,  and  defend- 
ant brines  error.  Bereraed,  and  new  trial 
awaideO. 

J<dm  U  Wbltten  and  Somerrllle  ft  Somer- 
TlUfl^  all  of  Point  Pleasant,  tor  plaintiff  In 
error.  Rankin  Wll^,  of  P«^t  Pleasant,  for 
deftondaot  In  error. 

MILLEEt,  J.  In  ber  declaration,  In  two 
counts,  a  wife  chai^eB  defendant  in  the  first 
with  having  sold  Intoxicating  liquors  to  ber 
husband,  who,  to  the  knowledge  of  defendant, 
had  acquired  the  habit  of  drinking  to  excess, 
b^inning  April  SO,  190S,  and  had  continued 
therein  up  to  the  date  of  the  Institatlon  of 
her  suit,  and  by  reason  whereof  he  bad  neg- 
lected his  work,  squandered  bis  money,  and 
whereby  she  bad  been  Injured  in  h^  means 
of  support,  and  by  reason  whereof  be  bad 
been  discharged  from  his  employment,  and 
had  been  without  employment  for  the  period 
of  three  months,  and  was  yet  without  em- 
ployment, and  wherry  he  was  sick  and  dls- , 
ordered,  and  was  nnable  and  did  not  proride 
or  furnish  means  of  support  for '  plaintUF, 
and  whereby  she  was  injured  in  her  means 
of  support  She  also  charges  that  by  reason 
of  such  unlawful  acts  she  sustained  great 
bodily  pain,  aoguish  and  anxiety. 

In  the  second  count  she  charges  d^endant 
with  tbe  same  unlawful  acts,  and  that  they 
were  done  wlUfully  and  with  Intent  on  his 
part  to  Injure  plaintiff  and  deprire  her  of 
her  means  of  support,  with  Uke  results  to 
her  and  her  husband,  and  depriving  her  of 
her  good  health  and  Injuring  her  In  her  do- 
mestic relations  and  affairs  and  inflicting 
on  her  other  wrongs  and  injuries ;  all  to  her 
damage  10,000.00. 

Numerous  errors  are  assigned  in  the  peti- 
tion for  the  writ ;  but  we  will  notice  those 
only  which  seem  to  have  merit,  or  have  been 
relied  on  in  argument,  treating  the  others 
as  abandoned. 

[1]  First,  it  Is  insisted  that  the  court  erred, 
on  tb%  conclusion  of  platntUTs  evidence.  In 
denying  defendanra  motion  to  exclude  plain- 
tiff's evidence  relating  to  tbe  discharge  of 
John  W.  Greer  from  its  employment  by  the 
Baltimore  ft  Ohio  Railroad  Company.  The 
contention  Is  that  plaintiff's  action  is  based 
solely  on  tbe  theory  of  injury  sustained 
solely  from  the  discharge  of  her  husband  and 
by  reason  of  sales  of  liquor  to  him  on  tbe  day 
or  the  day  preceding  such  discharge  and 
that  there  being  no  evidence  of  any  sale  or 
sales  to  him  on  that  day,  the  case  must  tail. 
Ir  this  view  we  think  defendant  is  in  error. 
The  declaration  is  not  based  on  that  theory, 
but  on  the  theory  of  a  sale  or  sales  beginning 
April  80.  1808,  and  continuing  thereafter  up 
to  the  date  of  the  suit,  and  by  reason  of 
wblcb  plaintlfTB  husband  was  discharged. 
The  fitets  wwe  not  very  well  or  very  dearly 
70H.B.— M 


developed  on  tbe  trial,  but  there  is  evidence 
that  defendant  made  numerous  sales  to  plain* 
tiffs  husband  while  he  owned  the  saloon,  be- 
tween June,  1908,  and  April  28, 1909,  tbe  lat- 
ter being  the  data  of  the  suit,  and  tbe  Jury 
might  very  well  have  concluded,  as  they  like- 
ly did,  that  these  sales  contributed  to  tbe 
Injury  of  plaintiff  in  her  means  of  support, 
provided  of  course  there  was  evldeaioe  of 
such  loss  of  support.  The  evidence  is  abun- 
dant that  plalntUTs  husband  was  In  tbe  habit 
of  drinking  to  IntoxlcatlcHi,  and  that  this 
fact  was  known  to  defendant,  or  to  his  bar 
tenders,  one  of  them  plaintiff's  brother,  at 
the  time  sales  were  made,  which  sales  were 
unlawful,  and  may  have  contributed  to  bis 
habits  of  inebriety,  and  her  consequential 
loss  of  support  We  think  there  was  no  er- 
ror In  tbe  ruling  of  the  court  admitting  this 
evidence. 

[2]  Another  pcAnt  of  error  is  based  on  de- 
fendanfs  biUs  of  reception  Nos.  4  and  5. 
These  relate  to  certain  testimony  of  plaintiff 
as  to  her  alleged  loss  of  supiwrt  by  sales  of 
intoxicants  to  her  husband.  The  main  point 
against  this  evidence  is  that  tbe  questions 
and  answers  assumed  that  Oreer'a  discharge 
by  the  railroad  company  was  the  result  of 
alleged  Illegal  sales  of  Intoxicants  to  him  by 
defendant,  us  to  which  It  Is  contended  there 
Is  no  evidence.  With  respect  to  bill  of  ex- 
ception No.  4,  the  motion,  wbldi  was  over- 
ruled, was  not  to  strike  out  all  the  evidence, 
but  only  that  part  of  It  and  covered  by  one 
of  tbe  questions  and  answers  stating  that 
Greer  bad  been  out  of  employment  nearly 
one  half  of  the  time  during  that  season.  With 
respect  to  bill  of  exception  No.  5,  the  ques- 
tions and  answers  relate  to  plalntUTs  chang- 
ed condition  ot  living  after  her  husband's 
discharge  by  the  railroad  company.  The  an- 
swers were  each  objected  to  and  none  ot 
tbem  were  answered  except  the  last  namely, 
whether  prior  to  that  time  plaintiff  kept  a 
servant  Tbe  bill  of  exception  does  not  cover 
the  answer,  nor  was  the  answer  objected  to. 
The  answOT  was,  "Yes,  sir."  This  was  fol- 
lowed by  the  question:  "Was  the  servant 
discharged?"  Answer,  "Yes,  sir,"  and  "For 
what  cause?"  Answer,  "Because  I  did  not 
have  the  money  to  pay  her."  To  which  ques- 
tions and  answers  there  was  no  objection 
or  exception.  We  cannot  therefore,  notice 
the  alleged  error.  Besides  we  see  no  error 
In  this  testimony.  True  the  questions  and 
answers  are  based  on  plaintiff's  theory,  that 
defendant  had  sold  liquors  to  ber  husband, 
and  that  be  had  lost  his  Job  on  the  railroad 
due  to  his  Inebriety,  and  that  plaintiff  had 
been  Injured  in  her  means  of  support  and 
that  defendant  had  contributed  thereto.  And 
we  cannot  see  that  this  evidence  was  not  per- 
tinent to  the  questions  before  tbe  Jury. 

[8]  The  next  point  is  covered  by  bill  of 
exception  No.  6,  Involving  evidence  of  Horton 
Greer,  son  of  plaintiff.  This  relates  to  the 
condition  Us  father  was  In  at  thej^Hrosd 
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station,  the  day  or  day  before  he  was  dis- 
charged. It  was  proven  oot  only  by  this  wit- 
ness, but  by  defendant,  Oiat  Gre«  was  drunk 
ou  that  day.  Though  nmneroas  questions 
and  answers  are  covered  by  the  bill  of  ex- 
ceptions, only  the  last,  relatiiig  to  the  father's 
condition,  was  objected  ta  True  what  Greer's 
condition,  as  to  sobrMy,  was  on  that  day, 
was  not  very  material  unless  defraidant  sold 
him  the  liquor,  which  we  may  gay  was  not 
I>roven,  but  he  was  in  defendant's  saloon  on- 
ly a  few  minutes  before  he  mis  seen  at  the 
railroad  station,  and  if  by  prior  sales  which 
defendant  did  make,  he  contributed  to  his 
drunken  habits,  a  question  for  the  Jnry  on 
the  whole  evidence,  and  not  for  the  court, 
we  do  not  think  the  evidence  wholly  irrele- 
vant As  already  noted,  plaintilTs-  case  did 
not  depend  alone  on  the  condition  her  hus- 
band was  in  on  that  day. 

[4,  6]  By  his  bUl  of  exceptions  No.  8,  de- 
fendant complains  of  the  evidence  of  plain- 
tiff, admitted  over  objection,  as  to  an  alleged 
conversation  with  her  brother,  Wirt  Greer,  a 
wltnesa  for  defendant,  as  to  which  the  latter 
had  been  Interrogated  by  plaintiff,  on  cross- 
examination.  He  did  not  remember  the  con- 
versation. Mrs.  Greer  being  recalled  did 
recollect  it,  and  swears,  that  her  brother  in 
a  conversation.  In  February,  year  not  desig- 
nated, but  presumably  the  February  preced- 
ing the  trial  in  October,  1909,  referring  to 
an  occasion  when  her  husband  bad  been, 
drunk,  and  he  had  taken  his  money  and 
watch  off  of  him  for  safe  keeping,  told  her 
that  because  her  husband  was  then  In  a 
drunken  condition  they  did  not  then  sell 
him  more  than  three  drinks.  As  to  this 
matter  Greer's  testimony,  though  given  on 
cross-examination,  was  in  chief,  for  defend- 
ant had  not  examined  him  on  that  subject. 
It  is  therefore  contended  that  plainUfTs  evi- 
dence was  improper,  not  binding  on  defend- 
ant, because  relating  to  a  conversation,  at 
which  be  was  not  present,  and  was  not 
proper  to  Impeach  Greer.  The  evident  pur- 
pose of  interrogating  Greer  was  to  show 
knowledge  on  bis  part,  that  plaintiff's  hus- 
band was  in  the  habit  of  drinking  to  intox- 
ication. But  as  be  did  not  remember  the  in- 
ddent,  her  testimony,  of  course,  his  being 
on  a  collateral  issue,  would  not  be  proper  to 
impeach  liis.  But  was  her  evidence  not  prop- 
er evidence  In  chief,  as  tending  to  show 
that  defendant's  bar  tender  and  agent  bad 
notice  when  selling  liquors  to  her  hnsband 
of  his  intemperate  habits?  The  incident,  if 
it  occurred  in  January  or  February,  1909, 
antedated  the  suit,  and  if  sales  were  then 
made  to  Greer,  they  were  covered  by  the  dec> 
laration,  and  took  place  witlila  the  time  of 
defendant's  ownership  of  the  saloon.  On  this 
view  the  evidence  was  material  and  proper, 
for  section  21,  chapter  32,  Gode^  makes  sales 
of  Uqnor  to  persons  in  the  habit  of  drink- 
ing to  Intoxication,  unlawful,  if  with  knowl- 


edge or  reason- to  believe  such  persons  In 
the  habit  of  drinking  to  excess.  It  was, 
therefore,  essenttal  to  hor  svccees  that  pUia- 
tifl  should  show  knowledge  or  Ttaaon  tor  be- 
lieving her  husband  In  tlie  habit  of  becoinlng 
intoxicated,  for  by  section  26,  of  said  chap- 
ter, rtght  of  action  Is  given  only  when  mudi 
knowledge  or  reason  for  belief  Is  propezly 
imputable  to  the  defendant,  and  the  evidence 
excepted  to  tended  to  show  this,  the  nnlaw- 
fnl  sale  b^ng  the  ground  of  tbe  w:ti<m. 
Dn^worth  v.  Statnaker,  68  W.  Va.  197, 
200,  69  S.  E.  860,  dtlng  Pennington  t.  Gll- 
lasple,  66  W.  Va.  648,  66  S.  n.  1008;  State 
V.  Nichols,  67  W.  Va.  660.  69  &  EL  304,  33 
ti.  B.  A.  (N.  S.)  419,  21  Ann.  Gas.  184 ;  State 
T.  Davis,  68  W.  Va.  184,  69  S.  XL  644.  We 
think  the  evidence  was  proper. 

[I]  Another  point  of  error  relied  on,  re- 
lates to  the  giving  of  plalntifTs  instructions 
numbered  4  and  6.  Both  Instructions  told 
the  jury,  that  if  they  found  certain  facts  as- 
sumed therein,  and  that  plaintiff  had  been 
injured  in  her  person  or  means  of  support, 
they  should  find  for  her  such  damages  as 
they  might  find  from  the  evidence  she  liad 
sustained  by  reason  of  her  husband's  intox- 
ication, "and  also  eceemplary  damages,"  not 
exceeding  the  sum  sued  for. 

Three  points  are  made  against  these  In- 
structions :  (1)  That  both  submit  to  the  jury 
the  question  of  injury  to  plaintifTs  person, 
when  there  was  no  evidence  of  such  injury; 
(2)  that  there  was  no  evidence  of  injury  to 
plaintiff's  means  of  support;  (3)  that  both 
substantially  tell  the  jury  they  "shodid  also 
find  exemplary  damages."  Points  2  and  3, 
we  think,  are  well  founded.  There  is  ab- 
solutely no  evidence  of  Injury  to  plaintiff's 
person.  Without  this  the  question  was  er- 
roneously submitted  to  the  Jury.  Pennington 
V.  Gillasple.  66  W.  Va.  643,  66  S.  E.  1009; 
Carpenter  v.  Hyman,  67  W.  Ya.  4,  66  S.  E. 
1078,  20  Ann.  Gas.  1310. 

[7, 1]  Respecting  the  third  point  we  have 
likewise  held  that  It  is  Judicial  error  for 
the  trial  court,  under  any  circumstances,  in- 
volving our  dvU  damage  act,  to  tell  the  Jury 
that  they  shall  or  that  they  should  find  ex- 
emplary damages.  The  question  of  exem- 
plary damages  Is  dependent  solely  on  the  dis- 
cretion of  the  jury,  when  actnal  damages 
are  proven,  and  found  by  them,  and  the  court 
is  not  permitted  to  control  that  discretion  by 
peremptory  instructions.  Fink  v.  Thomas, 
66  W.  Va.  487.  66  S.  E.  650,  19  Ann.  Gas. 
571;  Carpenter  t.  Hyman,  supra;  Penning- 
ton T.  Glllaspie^  supra. 

It  la  argued  for  plaintiff,  on  these  t\ro 
points,  that  as  the  sum  found  by  the  jury 
was  so  small,  no  damans  to  plaintiff's  pe^ 
son,  or  exemplary  damage^  were  or  could 
have  bben  included  in  the  verdict  of  the  Jnty. 
This  argument  is  based  solely  on  the  sIm 
of  the  verdict.  How  do  we  know  that  it  Is 
not  wholly  made  up  of  damages  to  person,  or 
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exemplary  damages?  B7  submitting  these 
gaestions  to  the  jury  the  court  assumed  there 
was  some  evidence  Justifying  them,  bnt  we 
And  none.  Besides  in  the  third  point  and 
on  the  motion  of  defendant,  ovemiled,  to  set 
aside  the  Terdlct  for  want  of  evidence  of  in- 
jury to  her  means  of  support,  the  anffidaicy 
of  the  evidence  to  support  any  verdict  is 
challei^^ 

[9]  Another  pcdnt  is  that  defendant's  In- 
struction No.  6,  pwd  It  is  claimed  under  the 
mle  of  Mayer  t.  Frobe,*40  W.  Va.  24^  22 
S.  Bs.  68,  was  modified  and  given  by  the 
Rourt  as  modified  over  objection.  As  pro- 
posed this  instruction  would  have  propound- 
ed to  the  jury  the  proposition,  that  before 
they  could  assess  damages  against  defendant, 
even  If  they  should  find  he  gave  or  ^id  in- 
toxicating liquors  to  plaintiff's  husband,  with- 
in one  year  next  before  suit  brought,  they 
must  believe  from  the  evidence  that  he  sold 
such  Uquors  to  plaintiff's  husband  with  gross 
fraud,  malice,  oppression  or  wanton,  will- 
ful, or  reckless  conduct  or  criminal  Indiffer- 
ence to  civil  obligations  affecting  plaintiff's 
rights.  The  only  effect  of  the  modification 
was  to  make  the  same  rule  apply  whether 
the  sale  was  made  by  defendant  personally, 
or  by  bis  agents  or  bar  tenders.  Otherwise, 
as  given,  it  was  the  same  as  proposed,  and 
there  was  no  error  in  this  regard,  In  the  mod- 
ification. The  original,  perhaps,  Implied  all 
that  the  amended  instruction  stated  in  clear- 
er terms,  but  tiie  Jury  might  have  misinter- 
preted it 

[IB]  But  It  Is  argued,  that  the  court,  In 
obedience  to  sections  4  and  5,  chapter  38, 
Acts  1907  (Code  Supp.  1909,  c  181,  »  OalY, 
9aV),  after  modification  of  the  Instruction, 
should  have  given  it,  not  as  d^endant's  in- 
struction, but  as  its  own,  and  have  so  stated 
to  the  Jury.  Such,  we  think,  is  the  clear 
mandate  of  that  statute,  and  the  statute 
should  have  been  respected.  But  according 
to  the  record,  whUe  objection  was  made  to 
the  modification,  wtllch  we  thinic  was  not  er- 
ror, there  was  no  timely  objection '  to  the 
reading  of  the  instmction  as  if  propounded 
by  defendant  By  not  so  objecting  at  the 
time,  as  we  said  in  State  v.  Olarfc,  64  W.  Va. 
625.  645,  63  S.  E.  402,  the  error  was  waived. 
On  anotiier  trial  it  should  not  be  overlooked 
that  proof  of  an  Illegal  sale  of  liquor  In  the 
eye  of  the  law  supplies  the  necessary  Ingre- 
dients of  gross  fraud,  malice,  etc.,  covered 
by  this  instmction.  Pennington  v.  Gitlasple, 
supra. 

Lastly,  the  motion  for  a  new  trial  based 
on  want  of  sufficient  evidence  to  support  the 
verdict  As  for  errors  already  noted  there 
must  be  a  new  trial,  we  will  not  undertake  to 
comment  on  the  weight  or  sufficiency  of  the 
evidence. 

The  judgment  below  will  be  reversed  and 
the  defendant  awarded  a  new  trial. 


(72  W.  Vft.  «K) 

SWARTHMOHE  LTjMBEB  CO.  r.  PARKS.t 

(Supreme  Court  of  Appeals  of  West  Virginia. 

June  17,  1913.) 

(SvUabut  h»  the  Oovrt.) 

1.  EqUTTT  (I  II*)— JUBISDICnON. 

A  court  of  equity  will  not  take  cognisance 
of  a  fraud,  working  mjur;  as  a  mere  tort. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Gent  Dig.  |$  21,  23,  24;  Dec.  Dig.  I  U-*] 

2.  ConTBAOTS  (i  324*)— BasACH  of  Oontbaci 
—Remedy  in  Equitt. 

For  breachea  of  contract,  cognizable  at 
law,  there  is  no  Jurisdiction  in  equity  to  give 
redress  by  way  of  compensation  or  damages, 
if  the  bill  has  no  object  or  purpose  other  than 
recovery  of  such  compensation  or  damages. 

[Bd.  Note.— For  other  caaes,  see  Contracts, 
Cent  Dig.  SS  1549-1667;  Dee.  Dig.  |  824.*] 

3.  EQurrr  (g  26*)  —  JuBisnionoH  —  Aotiohs 
Ex  Delicto. 

Chapter  106  of  the  Code  of  1906,  authoris- 
ing attachments  in  eqaity,  confers  upon  courts 
of  equity  no  jurisdiction  as  to  causes  of  ac- 
tion ez  delicto. 

[Ed.  Note. — For  other  cases,  see  Equity, 
Cent  Dig.  §S,  86.  87;  Dec.  Dig.  §  26.*] 

4.  COBFOBATXOnS  ({  448*)— BiGHT  OF  ACTION 
— BbEACH  of  GOirXBAOT  WITH  PBOUOTSB. 

A  corporation  does  not  succeed  to  the 
right  of  action  of  one  of  its  promotera  against 
his  agent  for  breach  of  the  contract  of  agency, 
antedating  the  eziatence  of  the  corporation  and 
complete  in  all  respects  liefore  the  date  of  its 
organization,  in  the  absence  of  an  express  as- 
signment thereof. 

[Bd.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  » 1709, 1789-1792;  Dec.  Dig. 
»44i*] 

Appeal   from  Circuit   Conrt,  Bandolpb 

County. 

Bill  by  the  Swarthmore  Lumber  Company 
against  J.  F.  Parks.  From  a  decree  of  dis- 
missal, plaintiff  appeals.  Affirmed. 

Taylor  &  Allen  and  W.  B.  &  E.  L.  Max- 
well, all  of  Elkins,  for  appellant  Blue  & 
Dayton,  of  Phlllppl,  and  Harding  &  Hard- 
ing, of  Elklns,  for  appdlleew 

POFFENBARGER,  p.  The  bill  In  this 
cause,  dismissal  of  which  for  want  of  equity 
Is  complained  of,  proceeds  upon  two  theories 
of  right  of  recovery,  a  contractual  relation 
between  the  parties  la  connection  with  which 
the  defendant  perpetrated  a  fraud,  and  a 
fraud  on  his  p&rt  independent  of  snch  rela- 
tion, working  injury  to  the  plaintiff.  At 
the  institution  of  the  suit,  an  attachment, 
based  upon  fraud  In  the  incurrence  of  the 
alleged  liability,  was  sued  out 

The  fraudulent  act  complained  of  in  the 
bill  and  set  up  In  the  affidavit  for  the  at- 
tachment was '  a  misrepresentation  on  the 
part  of  the  defendant,  an  estimator  of  tim- 
ber, as  to  the  quantity  of  timber  on  a  large 
tract  of  land  of  which  the  plaintiff  became 
the  owner.  He  was  employed  to  make  the 
estimate  before  the  purchase  was  made,  but 
not  by  the  plaintiff.  It  Is  a  corporation  or- 
ganized shortly  after  he  made  his  report 


•For  otlMT  cam  h*  sum  toplo  a&d  SMUoa  NUHBBR  In  Dec.  Dig,  A  Am.  Dig.  Ksjr-Ne.  M^^l^pViddi: 
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aa  to  the  qnaDtlty  of  timber.  J.  6.  Rouse,  a 
promotor  of  the  plaintiff  corporation,  pro- 
cured the  estimate  to  be  made  in  the  month 
■f  January,  1907.  Having  in  view  or  con- 
templation the  purchase  of  about  4,000  acres 
of  timber  land  and  a  sawmill  and  other 
property  from  one  J.  Scott  Bell,  who  repre- 
sented the  quantity  of  timber  on  the  land 
to  be  more  than  40,000,000  feet,  Rouse, 
through  one  Oapt  W.  H.  Cobb,  employed  the 
defendant  to  go  upon  the  land  and  estimate 
the  timber.  Parks  began  his  estimation 
about  January  1st,  and  made  his  report  on 
January  8.  1907,  showing  30,000,000  feet 
of  spruce  and  hemlock,  1,000,000  feet  of  bass 
wood,  and  1,000,000  feet  of  other  kinds  of 
timber,  making  a  total  of  41,000,000.  On 
the  faith  of  this  report  and  Bell's  repre- 
sentatton.  Bouse,  on  the  12th  day  of  January, 
1907,  entered  into  a  contract  with  Bell  tax 
the  purchase  of  the  property  at  the  price  of 
9162,SS1.  By  this  contract.  Bell  bound  him- 
self to  execute  a  deed  on  February  1,  1907, 
or  immediately  thereafter^  to  Rouse,  or  some 
one  designated  by  bim.  In  porsnanoe  there- 
of, the  deed  was  executed  on  January  80, 
1907,  to  Albert  A.  Blaken^,  aa  agent  for  the 
Swarthmore  Liunber  Company,  the  plaintiff 
corporation,  wtdch  had  not  yet  beea  organs 
laed  or  chartered.  Rouse  represented  some 
undisclosed  assodatea.  On  the  29th  day  of 
January,  1907,  the  Interested  parties  held  a 
meeting,  and  they  decided  definitely  to  or- 
ganize a  corporation  to  take  over  the  prop- 
erty. Pursuant  to  this  agre^ent,  they  en- 
tered into  a  formal  one  for  incorporation, 
on  the  20th  day  of  February,  1007,  and  the 
certificate  of  incorporation  Issued  by  the 
Secretary  of  State  bears  date  February  23, 
1007.  In  the  meantime,  the  contract  with 
Bell  was  consummated  In  the  following  man- 
ner: Rouse  bad  made  a  $5,000  cash  pay- 
ment, and  on  the  30th  day  of  January,  1907, 
a  deed  In  which  Bell  Is  described  as  the 
party  of  the  first  psxt,  Rouse  as  the  party  of 
the  second  part,  and  the  Swarthmore  Lumber 
Company  as  the  party  of  the  third  part,  was 
executed.  It  recited  payment  by  Bouse  of 
$5,000,  and  stipulated  for  an  additional  pay- 
ment of  $79,500  by  the  party  of  the  third 
part  on  or  before  the  delivery  of  the  deed,  as 
well  as  the  execution  of  seven  notes  for  $5v- 
000  each  and  one  for  $4,165.50,  all  to  bear 
date  January  12,  1007.  This  deed  was  ac- 
knowledged February  1,  1907,  and  on  the 
next  day  delivered  to  the  clerk  of  the  coun- 
ty court  of  the  county  for  record,  all  of 
which  Indicates  payment  of  the  purchase 
money  of  the  property  In  the  name  of  the 
Swarthmore  Lumber  Company  before  the 
date  of  its  organization. 

The  allegations  of  the  bill,  sustained  by 
proof,  show  that,  after  its  organization,  the 
plaintiff  corporation  took  charge  of  the  prop- 
erty, operated  the  mill  for  a  time,  cut  and 
manufactured  some  of  the  timber,  and  as- 
certained the  existence  of  a  r&y  large  short- 


age in  the  estimated*  quantity,  about  16.00(^- 
000  feet,  and  the  plaintiff  claims  to  have 
been  Injured  and  damaged  by  the  defend- 
ant's false  representation  as  to  the  quantity 
of  timber  to  the  extent  of  $48,000,  16,000,- 
000  feet  at  the  pilce  of  $3  per  thousand.  Id 
September,  1908,  It  sued  BeU  in  equity  la 
the  conunon  pleas  court  of  Erie  county,  Fa^ 
to  enjoin  the  collection  of  a  balance  due  on 
the  purchase-money  notes,  amounting  to  $39,- 
166.50,  and  for  such  other  relief  as  It  was 
entitied  to  have  upon  the  ta.ct»  and  <drcum- 
stances  stated  in  the  bill.  The  injunction 
granted  thereon  was  afterwards  dissolved, 
and  the  suit  dismissed  in  consequence  of  a 
settiement  of  the  matters  in  difference  be- 
tween the  parties  by  an  agreonenL 

Treating  Bell  and  Parks  as  Joint  wnmg- 
doeors,  t&e  plaintiff  claimed  the  li^t  to  re- 
cover from  the  latter  aa  damages  said  snm 
of  $48,000.  It  also  claims  alternatively  r^t 
of  recovery  of  snch  sum  from  blm,  by  virtne 
of  his  contract  with  Ronaey  as  damages  tor 
violation  of  Its  oUlgatton  1^  perpetration  of 
the  alleged  fraud.  ▲  demurrer  to  the  bill 
having  been  overniled,  tin  cause  was  heaid 
and  decided  on  its  merit& 

Notwltbatanding  Parks  was  paid  by  Boose 
for  the  estimate  he  mad^  he  eotaecA  Into  sn 
agreement  with  one  McDaniel,  who  was  ia> 
terested  aa  agent  of  BeU  in  effecting  a  sals 
of  the  inroperty,  by  wbidk  he  was  to  zecdn 
$700  for  his  assistance  In  the  consummatln 
of  the  proposed  sal&  HcDoniel  paid  lUm 
$500  at  about  the  time  he  repatteA  his  esti- 
mate and  be  reoovered  the  remaining  $200 
In  an  action  before  a  Justice  of  the  peace 
later.  The  bill  charges  him  with  having  ac- 
cepted this  sum  of  money  as  an  induc^oit 
to  make  a  &lse  report  or  estimate.  On 
the  contrary,  the  defendant  says  the  agree- 
ment with  McDaniel  was  made  after  bis 
estimate  had  been  completed  and  reported. 
As  to  this,  there  is  some  conflict  In  the  tes- 
timony. 

[1]  In  BO  far  as  the  bill  seeks  a  decree  for 
money  for  damages  for  a  mere  wrong,  done 
to  the  plaintiff,  Independent  of  any  relation 
of  contract.  It  states  a  cause  of  actios  not 
within  the  Jurisdiction  of  a  court  of  equity. 
A  plain,  clear,  and  positive  declaration  of 
this  proposition  and  express  application  ol 
It  by  way  of  decision  4s  found  In  Laidley  t. 
Laidley,  25  W.  Va.  625.  Fraud  la  a  well- 
recognized  ground  of  equity  Jurisdiction,  and 
the  statement  of  this  principle  is  often  made 
without  limitation,  but  It  has  its  limitations 
nevertheless.  If  the  fraud  amounts  to  nothing 
more  than  a  mere  tort,  usually  expressed 
by  the  phrase,  "an  injury  by  fraud  and  de- 
celt,"  making  a  case  In  which  the  remedy 
at  law  is  complete  and  fully  adequate^  tbere 
Is  no  ground  of  equity  JurlsdlcCUm.  It  ti 
much  easier  to  state  the  few  InstaDoes  la 
which  courts  of  equl^  dediue  cognisance  of 
causes  of  action  arising  out  of  fraud  tban 
to  enumerate  the^p^  p^io^^&^^tgaa* 
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In  wbklh  It  does  bttrarenei.  **A  court  of 
equity  can  give  damages  In  no  case  where 
the  party  baa  a  dttr  remedy  at  law;  nor 
even  when  he  has  no  snch  remedy,  unless, 
perhaps,  under  rery  pecnUar  drcomstancea." 
Meie  T.  Mayae^  6  Rand.  (Ta.)  66a  "A  conrt 
of  eqnUy  wUl  not  mtertain  a  bin  fUed  for 
compensation  of  a  breach  of  a  contract,  or 
to  recover  damages  for  a  frandnleot  rep- 
resratatlon,  unless  other  distinct  gronnds  of 
equitable  jurisdiction  are  alleged  and  prored, 
and  such  compensation  or  damages  are  mere- 
ly Incidental  to  such  distinct  equitable  Jurlft- 
dlctton."  Laldley  r.  Laldley,  dted. 

[2]  If  the  defendant  could  be  regarded  as 
standing  In  a  ration  of  contract  with  the 
plaintitt,  ladE  of  general  equity  jurisdiction 
la  equally  obrions.  The  fraud  alleged 
amounted  to  no  more  than  a  breach  of  the 
contract  of  agency,  resulting  In  damage, 
making  a  canse  of  action  for  which  an  ac- 
tion at  law  la  a  remedy  Just  as  efficadous 
as  a  Ull  In  equity.  "It  may  be  stated,  as  a 
general  proposition,  that  for  breaches  of 
contract  and  other  wrongs  and  Injuries 
cognizable  at  law,  courts  of  equity  do  not 
entertain  Jurisdiction  to  give  redress  by  way 
of  compensation  or  damages,  where  these 
constitute  the  sole  objects  of  the  bllL"  2 
Story's  Eq.  Jnr.  {  7&4. 

In  ndther  instance  Is  the  lack  of  Juris- 
diction supplied  by  the  first  paragraph  of 
section  X  of  chapter  106  of  the  Oode,  au- 
thorizing attachments  in  equity.  Its  terms, 
general  in  character  and  apparently  giving 
right  to  attach  in  equity  in  all  cases  and  for 
all  sorts  of  demands,  are  to  be  taken  distrlh- 
utively.  They  mean  no  more  than  that  there 
may  be  an  attachment  in  equity  when  the 
cause  of  action  is  one  of  equitable  cogni- 
zance, and  at  law  when  the  action  is  at  law. 
The  expression  of  legislative  will  was  put 
in  these  general  terms  for  mere  brevi^  and 
conveolenoa  Peyton  &  Co.  v.  Cabell,  2B  W. 
Va.  540. 

[3]  The  only  exception  in  this  respect  Is 
found  In  the  last  paragraph  of  section  1  of 
chapter  106,  authorizing  an  attachment  in 
a  court  of  equity  for  u  debt  or  claim,  legal  or 
equitable,  whether  the  same  be  due  or  not, 
upon  any  of  the  grounds  stated.  In  this 
clause,  the  words  "debt  or  claim"  do  not  in- 
clode  damages  for  a  wrong.  By  the  first 
paragraph  of  the  section,  an  attac^hment  is 
given  In  actions  to  recover  such  damages, 
but  the  last  paragraph,  conferring  special 
equity  Jurisdiction,  carefully  omits  claims 
arising  out  of  tort  The  first  paragraph 
enumerates  three  classes  of  actions,  those 
for  claims  or  debts  arising  out  of  contract, 
and  damages  for  wrongs.  But  two  of  these 
are  enumerated  in  the  last  paragraph.  The 
omission  clearly  signifies  Intent  not  to  allow 
an  attachment  In  equity  for  causes  of  action 
ex  dellcta  In  the  absence  of  terms  expressly 
conferring  It.  such  statatee  are  Interpreted 


as  not  giving  equity  Jurisdiction.  Dnnlop  & 
Co.  V.  Keith,  1  Leigh  (Ta.)  4S0,  19  Am.  Dee. 
755. 

[4]  As  between  the  defendant  and  Rouse, 
who  employed  him  to  make  the  estimate,  Qie 
claim  asserted  by  the  blU  might  be  r^rded 
as  one  arising  out  of  contract  for  wbldi  an 
attachment  is  authorized.  But  there  was  no 
such  relation  between  the  plaintiff  and  the 
defendant  As  between  them,  titers  was  no 
employment  nor  any  contract  The  employ- 
ment was  effected  and  the  work  done  before 
the  plaintiff  came  into  legal  existence.  That 
contract  was  completed  and  ended.  Nothing 
remained  to  Rouse  aoept  a  mere  right  of 
action,  not  In  any  sense  an  incident  or  con- 
comitant of  the  conveyance  to  the  corpora- 
tion. It  was  a  separate  and  distinct  thing 
from  what  the  corporation  acquired  under 
the  deed  of  January  30,  1907.  Assuming  It 
to  have  been  assignable,  without  deciding  the 
question,  that  deed  did  not  operate  as  an 
assignment  thereof,  nor  Is  there  any  evidence 
of  an  assignment  in  any  other  form  or 
any  other  instrument  Corporations  some- 
times succeed  to  or  take  over  rights  and  con- 
tracts of  promotors,  but,  strictly  and  techni- 
cally, contracts  of  promoters  are  not  the 
contracts  of  the  promoted  corporationa  The 
latter  merely  take  over  the  rights  acquired 
by  the  promotors.  Many  of  the  acts  of  the 
latter  are  thus  adopted  or  Inure  to  the  boie- 
fit  of  the  corporation,  but  th^  ace  acquired 
only  as  incident  to  property  or  contracts  con- 
veyed, assigned,  or  made  over  to  the  corpora- 
tions. In  no  instance  are  the  acts  done  be- 
fore the  corporation  is  organised  the  acts 
of  the  corporation  Itself. 

Seeing  no  error  In  the  decree  oomplalned 
ot  we  affirm  it 

Clt  W.  Va.  776) 

THOMAS  V.  STATE  BOARD  OF  HBAI/TH. 
(Supreme  Court  of  Appeals  of  West  Vli«lnia. 
Oct  7,  1S18.) 

fayJUbn  dr  th»  Court.} 

1.  pHTsiciAns  Airn  Subqxonb  (S  S^— Lionra- 

ING— RBCKrUTIfHt    UT     STATK    BoABU  OP 

Health, 

Section  9,  c.  150,  Code  1906,  aa  amended 
and  re-enacted  by  chapter  66,  Acts  of  1907  ■ 
(Code  Sapp.  1909,  c.  150),  vests  "the  state 
board  of  health  of  West  Virginia"  with  discre- 
tion to  make  reasonable  rules  and  regulationa 
respecting  the  granting  of  license  to  medical 
licentiates  of  other  states  with  whose  licensing 
anthoritieB  It  has  establi^ed  reciprocal  rela- 
tions, and  to  refuse  to  grant  license  to  those 
who  have  not  complied  with  such  roles  and 
regnlatlons. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  3;  Dec  Dig.  |  3.*] 

2.  PHTBIOZAnS  Al«n  SUBQEONB  d  8*)— LlOXNS- 

iNO  —  Rbgulatzorb  ut  State  Boabd  or 
BCkalih. 

A  mle  or  regulation  which  requires  a  for- 
eign medical  licentiate  to  reside  and  practice 
hli  profession  in  the  state  which  licensed  blm 
for  one  year  before  making  application  for  li- 
cense in  this  state  is  reaswiabie,  and/tfaeJbU- 


•Far  other  oaass  sm  seme  tople  and  Mctton  NUUBBR  m  Dm.  Die.  *  Am.  DtC-  K^-No.  ^ftas 
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ure  of  the  applicant  to  comply  with  ft  will  jus- 
tify the  state  board  of  health  is  refusing  him  a 

license. 

[Ed.  Note.~For  other  cases,  see  Physicians 
and  Surgeons,  Cent.  Dig.  S  3 ;  Dec.  Dig.  §  3.»J 

3.  PHISICIANS  and  SuBGEONS  (§  3*)— lilCENS- 
INO  —  RlGmjkTIONS   BT    STATE   BOASD  OF 

Health— Con  stbuction. 

The  year's  practice  in  the  foreign  state 
must  be  in  compliance  with  its  laws. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  §  3 ;  Dec.  Dig.  S  3.*] 

4.  PhTBICIANS  and  SUBOEONa  (S  3*)— LlCBNS- 
INQ— RstniLATIONS  OF  THK  STATE  BOABD  OP 
HeAITH— CONSTBUOTION. 

The  interpretation  given  by  said  hoard  to 
a  rule  or  regulation  adopted  by  it  will  be  fol- 
lowed by  the  court,  unless  it  appears  to  be 
clearly  unreasonable  and  arbitrary. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {  3 ;  Dec.  Dig.  §  3.*] 

Original  application  for  a  writ  of  manda- 
mus by  Claude  A.  Thomas  against  the  State 
Board  of  Health.   Mandamus  refused. 

M.  F.  Stiles,  of  GbarlesttMi.  and  McGluer  & 
HcCIuer,  of  Martinsburg,  for  petitioner.  A. 
A.  Lilly,  Atty.  Gen.,  John  B.  Morrison,  of 
Sutton,  and  J.  D.  Brown,  of  Charleston,  for 
respondent. 

WILLIAMS,  J.  Dr.  Claude  A.  Thomas  has 
made  original  application  to  this  court  for 
a  writ  of  mandamus  to  compel  the  state  board 
of  heaitti  of  West  Virginia  to  Issue  him  a 
license  to  practice  medicine  in  this  state. 

Petitioner  avers  that  he  is  a  resident  of 
the  state  of  Maryland;  that  about  the  6th 
of  June,  1912,  he  was  graduated  from  the 
Maryland  Medical  College  of  Baltimore,  a 
reputable  medical  college  in  good  standing 
in  Maryland  and  in  this  state;  that  after 
receiving  his  college  diploma  the  board  of 
medical  examiners  of  the  state  of  Maryland 
Issued  to  him  on  the  24th  of  July,  1912,  a 
license  to  practice  medicine  and  suigery  in 
that  state,  and  that  thereupon  he  immediate- 
ly entered  upon,  and  has  ever  since  been  con- 
tinuously engaged  in,  the  reputable  practice 
of  medicine  In  that  state;  that  the  standard 
of  qualification  to  practice  medicine  in  Mary- 
land is  equivalent  to  the  standard  In  West 
Virginia,  and  that  each  of  said  states  ac- 
cords to  the  medical  licentiates  of  the  other 
like  privileges;  that  the  board  of  health  of 
West  Virginia  has  heretofore  established  and 
maintained  reciprocal  relations  in  the  said 
matter  with  like  authorities  In  the  state 
of  Maryland,  and  has  granted  to  graduates 
of  said  Maryland  Medical  College  and  licen- 
tiates of  the  board  of  medical  examiners  of 
Maryland  licenses  to  practice  medicine  in 

this  state ;  that  on  the  day  of  July, 

1913,  he  made  proper  application  to  the 
state  board  of  health  of  West  Virginia,  on 
blank  forms  furnished  for  the  purpose  by 
said  board,  setting  forth  therein  the  fore- 
going facts,  for  license  to  practice  medicine 
In  West  Virginia,  and  accompanied  said  ap- 


plication with  the  license  issued  to  him  by 
the  board  of  medical  examiners  of  the  state 
of  Maryland,  and  with  the  aflSdavIts  of  nine 
reputable  citizens  and  residents  of  Baltimore, 
Md.,  testifying  to  petitioner's  good  charac- 
ter, and  to  the  fact  that  be  had  i»-acticed 
medicine  In  Baltimore  for  one  year  prior 
thereto,  and  also  tendered  with  his  eppHca- 
tion  ^jSi  to  pay  the  fee  required  by  section 
11.  c.  66,  Acts  1907  (Code  Supp.  1909,  c  150), 
and  that  said  state  board  of  health,  at  a 
regular  session  held  In  the  dty  of  Charles- 
ton on  the  4th  of  August,  1913,  refused  to 
grant  him  a  license,  whldi  action  petitioner 
alleges  was  unjust,  arbitrary,  and  ctnitrary 
to  the  express  terms  of  the  statute,  and 
greatly  to  his  wrong  and  prejudice. 

[1]  On  this  petition  an  altematlTO  writ 
was  Issued,  to  whi<3i  "the  state  board  of 
health  of  West  Virginia"  has  made  return, 
adndttlng  its  refusal  to  grant  petitioner  li- 
cense, and  asaJgnlng  a  number  of  reasona 
therefor,  only  one  of  which,  however,  we 
need  consider,  deeming  it  a  BoflBdent  Justifi- 
cation for  respondent's  action  in  the  pron- 
Ises;  that  is,  that,  under  the  reciprocal  re- 
lation existing  tietween  respondent  and  the 
medical  examining  board  In  the  state  of 
Maryland,  a  medical  licentiate  from  that 
state  is  required,  by  a  rule  or  regulation 
adopted  by  respondent  prior  to  petitioner's 
application,  to  reside  and  practice  his  pro- 
fession in  Maryland  for  one  year  aftxr  re- 
ceiving his  license  there,  and  tiefore  making 
application  for  license  here,  whlcb  regnla- 
tlon  it  aratears  petitioner  has  not  compiled 
with.  It  may  not  be  that  respondent  Is  given 
an  unlimited  discretion  in  the  matter  of 
granting  or  refusing  licenses  to  applicants 
therefor,  still,  in  view  of  the  very  nature 
of  its  duties  and  powers,  as  prescribed  and 
defined  by  chapter  150,  Code  of  West  Vir- 
ginia (1906),  It  must  necessarily  be  vested 
with  a  very  wide  discretion,  and  especially 
so  In  the  matter  of  ratabllshlng  reciprocal 
relations  between  itself  and  like  bodies  in 
other  states  having  similar  powers,  and  in 
prescribing  regulations  for  the  granting  of 
licenses  to  licentiates  from  such  other  states. 
Section  3  of  said  chapter  authorizes  It  to 
"make  and  adopt  all  necessary  rules,  regu- 
lations and  by-laws  not  inconsistent  wltb 
the  Constitution  and  laws  of  this  state  or  of 
the  United  States,  to  enable  it  to  perform  Its 
duti^  and  transact  its  business  under  the 
provisions  of  this  chapter."    Section  9  of 
said  chapter,  as  amended  and  re-enacted  by 
chapter  66,  Acts  1907,  clearly  gives  it  power 
to  fix  the  standard  of  qualification  for  prac- 
titioners of  medicine  by  empowering  It  to 
examine  the  applicant  In  respect  thereto  be- 
fore Issuing  him  a  license,  and  by  authoris- 
ing It  to  determine  what  medical  coll^ 
are  reputable  in  Its  Judgment,  and  what  oaes 
are  not    It  also  has  discretion  to  enter  into 
reciprocal  relatione  with  like  boards  in  otli- 
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«r  states,  wliose  standards  of  qnaliflcatlon 
are  equal  to  that  established  b7  It  In  this 
state,  and  to  admit  Ucentlatea  of  those  states 
to  practice  In  this  state,  without  subjecting 
them  to  an  namlnaticm,  or  to  refuse  to  en- 
ter Into  such  relation,  and  to  require  sodi 
applicants  to  pass  an  examination. 

[2}  It  ap[>eflr8,  however,  that  such  recip- 
rocal relation  has  been  established  between 
respondent  and  the  board  of  medical  exam- 
iners in  the  state  of  Maryland.  Tberefore, 
in  view  of  Its  large  discretion  in  these  mat- 
ters, respondent's  regulation  requiring  medi- 
cal licentiates  of  the  state  of  Maryland  to 
reside  and  practice  their  profession  in  that 
state  continuously  for  one  year  before  apply- 
ing for  license  In  this  state  is  a  reasonable 
one  and  wholly  within  Its  discretion.  The 
board  of  medical. examiners  of  Maryland  ex- 
acts a  like  requirement  of  medical  licentiates 
from  this  state  who  make  application  to  it 
for  license  In  that  state.  It  Is  a  reciprocal 
arrangement. 

[3]  The  return  denies  that  petitioner  re- 
sided and  practiced  In  Maryland  for  a  year 
after  be  bad  been  licensed  there,  and  before 
making  bis  application  for  license  here,  and 
avers  that  during  the  time  petitioner  claims 
to  have  resided  and  practiced  In  Baltimore, 
Md.,  he  was  residing  in  Martlnsburg,  W.  Va., 
and  practicing  bis  profession  in  this  state 
without  a  license  so  to  do,  which  respond- 
ent charges  to  be  dishonorable  conduct  Pe- 
titioner replied  specially  to  this  and  other 
charges  in  the  return,  and  a  number  of  affi- 
davlts,  pro  and  con,  were  taken  and  filed. 
But  it  is  not  necessary  to  decide  this  ques- 
tion of  fact,  or  the  question  of  law  growing 
out  of  it,  1.  e.,  whether,  if  the  charge  Is 
true.  It  amounted  to  dishonorable  conduct, 
for  tbe  reason  that  petitioner  admits  the  fact 
that  his  Maryland  license  was  not  delivered 
to  the  recording  court  in  the  city  of  Balti- 
more, where  he,  claims  to  have  resided  and 
practiced,  until  in  January,  1913,  which  was 
only  seven  or  eight  months  before  be  made 
application  to  respondent  for  license.  If  he 
did,  in  fact,  practice  bia  profession  in  that 
state  prior  to  filing  his  license  for  recorda- 
tion, It  was  unlawful,  and  could  not  avail 
him  anything.  Under  the  statutes  of  Mary- 
land his  license  was  inoperative  until  it 
was  filed  for  recordation.  Section  59,  c.  217, 
Acta  of  .Maryland  1894,  makes  it  a  misde- 
meanor for  a  physician  or  surgeon  to  at- 
tempt  to  practice  hie  profession  in  that  state 
wltlurat  first  having  his  license  registered, 
and  subjects  the  violator  of  tbe  law  to  a  fine 
of  from  910  to  $200  for  each  offense.  So 
Bolidtoiis  is  the  Legislatare  of  that  state 
regarding  the  enforcement  of  ttiis  statute 
that  by  another  act  (section  61a,  c  612,  Acts 
lOOZ)  it  is  made  tbe  duty  of  the  police  com- 
missioners in  tbe  dly  of  Baltimore  a&d  of 
tbe  sheriffs  of  the  various  counties  to  see 
that  a):  practicing  physicians  in  tbe  state  are 


duly  registered  in  the  respecUTV  counties 
in  which  they  practice. 

[4]  Respondent/B  regulation  respecting  tlw 
granting  of  licenses  to  medical  licentiates 
from  the  state  of  Maryland  was  reasonable 
and  authorized  by  Its  discretionary  powers, 
and  petitioner  had  not  complied  with  IL 

For  this  reason,  we  refuse  the  writ, 

(71  W.  Va.  TT) 
BOWER  T.  VIROrNIAN  RT.  CO. 
(Supreme  Court  of  Appeals  of  West  Vlr^ula. 
Sept  30,  1913.) 

fSvlUthiu  by  tJie  Court.) 
RAJLBOADB  (I  446*)— IKTOBT  TO  lAVn  STOCK 

— BvinirrOB. 

Demurrer  to  evidence  rightly  sustained. 
[Ed.  Note.— For  otiier  cases,  see  Railroads, 
Cent  Dig.  f |  1627-1641 ;  DecTblff.  f  44a*] 

Error  to  Circuit  Court,  Raleigh  County. 

Action  by  R.  L.  Bower  against  the  Vir- 
ginian Railway  Company.  Demurrer  to  tbe 
evidence  sustained,  and  plaintiff  brings  error. 
Affirmed. 

File  &  File,  of  Beckley,  for  plaintiff  in  er- 
ror. McGlnnls  &  Hatcher,  of  Beckley,  O.  A. 
Wingfleld,  of  Norfolk,  Va.,  and  B.  W.  Knight, 
of  Charleston,  for  defendant  in  error. 

ROBINSON,  J.  Did  tbe  court  err  in  sus- 
taining defendant's  demurrer  to  the  evi- 
dence? In  other  words,  could  the  Jury  have 
found  from  the  evidence  that  defendant's 
servants  In  charge  of  a  heavy  freight  train 
were  negligent  in  running  the  train  on  plain- 
tiff's horse  so  that  the  animal  was  }08t  to 
plaintiff? 

We  are  of  opinion  that  the  court's  action  is 
right  None  of  plaintiff's  witnesses  saw  the 
train  run  on  the  horse.  They  mainly  8i>eak 
from  what 'they  observed  as  to  the  horse's 
tracks  on  the  roadbed  of  the  railroad.  One 
of  them  was  riding  In  the  caboose  of  tbe 
train,  but  bis  testimony  by  no  means  estab- 
lishes negligence.  The  mere  absence  of  a 
continuous  blowing  of  the  whistle,  or  the 
failure  to  stop  the  train  with  a  jolt  do  not 
under  the  circumstances  presented,  make 
negligence.  Plaintiff's  witnesses  do  not  show 
that  the  train  could  hare  been  stopped  in 
time  to  prevent  injury.  On  the  other  hand, 
the  sole  vitneas  for  defendant,  the  aiglneer, 
testifies  to  decisive  fiicts  wholly  uncontra- 
dicted in  tbe  <Ase — that  he  used  every  rea- 
sraable  tnecantion  to  protect  the  horse  from 
injury,  that  be  made  every  effort  to  stop  the 
train  as  soon  as  the  horse  darted  to  the  road- 
bed from  where  !t  was  grazing  fifty  feet 
away,  and  that  the  train  could  not  have 
been  stopped  in  a  shorter  distance  than  that 
in  which  it  was  stopped.  All  that  plaintiff's 
witnesses  say  may  be  true,  and  still  all  that 
the  engineer  says  as  to  the  exercise  of  due 
care  on  his  part  and  as  to  his  inability  to 
stop  In  a  shorter  distance  may  be  true. 


•For  otb«r  CUM  M«  Mm*  topio  and  McUon  NUMBBB  in  Dae.  Dig.  a  Am.  Dig.  Knr  T'Tn  JTgf[jg|,^|j^^ii^tn)lQg[(^ 


728 


79  SOUTBSASTBiBN  BBPOBTBB 


(W.Va. 


The  testimony  simply  showing  the  distance 
the  borse  had  run  on  the  roadbed,  as  deter- 
mined from  the  tracks  of  the  animal,  does 
not  establish  that  the  train  conld  have  been 
stopped  in  that  distance.  The  Jury  conld 
not  merely  infer  that  such  distance  was  that 
in  which  the  brakes  on  a  heavy  freif^t  train 
going  down  grade  could  be  put  on  with  prop- 
er regard  for  the  safety  of  the  train  and  the 
train  be  brought  to  a  standstill.  If  the  en- 
gineer's uncontradicted  testimony  as  to  facts 
decisive  in  the  case  were  false,  plaintiff 
should  have  produced  contradiction  thereof, 
otherwise  the  engineer's  testimony  in  such 
particular  can  not  be  disregarded. 

Quite  clearly,  if  the  case  ttad  gone  to  the 
jury  and  a  verdict  for  plaintiff  had  been 
found,  it  would  tiave  been  the  duty  of  the 
court,  on  motion,  to  set  the  same  aside. 
Therefore,  defendant's  demurrer  was  well 
taken.  Dempsey  v.  Norfolk  &  Western  By. 
Co.,  60  W.  Va.  271.  71  S.  E.  284,  34  L.  B.  A. 
(N.  B.)  682.  mie  judgment  wiU  be  affirmed. 

(n  W.  Ts.  618) 

LAMON  V.  GOLD  et  sLt 
(Supreme  Ooort  of  Appeals  of  West  Ylrginia. 
Jane  17,  1918.) 

(SyUaiut  hy  (A«  OowtJ 

1.  JVDOHEKT   {i  801*)— LOEN— BirrOBOKUBNT. 

When  a  Judgment  becomes  barred  by  the 
statute  of  limitationB,  It  ceases  to  be  a  lien  on 
the  debtor's  land,  and  a  court  of  equity  will  not 
enforce  it 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Oent  Dig.  8S  1887.  1576;  Dec.  Dig.  {  801.*] 

2.  JuDOMBHT  (I  795*)— LiEK— CoimmrAHoi. 

The  lieu  of  a  Judgmeut  coutiDues  so  long 
as  the  right  to  have  execution  issued  or  to 
.  bring  an  action  or  sdre  facias  on  it  is  not  bar- 
red. 

[Eld.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §{  1388-1394.  1397-1406;  Dec.  Dig. 
8  795.*] 

8.  JuDoum  (8  706*)— Lieii—Dbbtob'b  Dk- 

PABTUBB  raOH  STATK— EFFECT. 

Notwithstanding  a  debtor's  departure  from 
and  residence  out  of  the  state,  after  a  judg- 
ment baa  been  recovered  against  him,  may  not 
obstruct  the  creditor  in  the  enforcement  of  his 
lieu,  it  will  ansDend  the  running  of  the  statute 
and  preserve  the  lien  of  the  judgment. 

[Ed.  Note. — For  other  eases,  see  Jndgmentt 
Cent  Dig.  U  1S88-1394. 1397^406;  Dec  Dig. 
1  796.*] 

(AdiUtiotua  Bylhlu*  hy  Editorial  Staff,} 

4.  jDuauBNT   (I  801*)  —  liiXN  —  Matties 
WHICH  "Obstbuct"— Envobceubnt. 

Code  1906,  c.  139.  S  11>  relating  to  limita- 
tion of  time  for  enforcement  of  judgments, 
proi^des  for  omissioQ  from  computation  of  time 
for  ressons  stated  in  chapter  104,  1 18,  provid- 
ing that  "viiere  any  snch  right  as  u  mentioned 
in  this  chapter  shall  accrue  against  a  person 
who  bad  before  resided  in  this  state,  if  snch 
person  shall  by  departing  without  the  same,  or 
by  absconding  or  concealing  himself,  or  by  any 
other  indirect  wsys  or  means  obstruct  the 
prosecution  of  such  right,  *  •  *  the  time 
that  such  obstruction  may  have  continued  shall 
Dot  be  computed  as  a  part  of  the  time  within  i 
which  the  said  right  imght  or  ongbt  to  have  | 


been  prosMnited.**  BM  Oat,  tims  used,  the 
word  ''obstraetf  doei  not  mein  to  prerait  alto- 
gether but  rather  to  interrupt,  to  invade,  or 
embarrass  the  creator  In  the  pnmilt  o<  any 
of  his  remediea 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Gent  Dig.  S|  1387,  1076;  Dee.  Dig.  f  SOL.* 

For  other  deflnitionB,  sea  Worda  and  Fhras> 
e>,  ToL  6,  pp.  4899^^»4.] 

&  Judgment  (|  801*)  —  Bnfobcehxht  bT 

"Suit." 

The  word  "suit,**  as  used  in  Ann.  Code 
1906,  c;  139,  H  10,  11.  reUting  to  proceed- 
ings for  enforcement  of  judgment  hens,  means 
a  suit  in  equity. 

[Ed.  Note. — For  other  cases,  see  Jndgm^t 
Gent  Dig.  Si  1387.  1670;  Dec  Dig.  {  80l7* 

For  other  definitions,  see  Words  and  Phirn^ 
es,  ToL  7,  pp.  6769-e77S;  vol  8.  p.  7809.] 

Aiveal  from  Oircnlt  Oonrt^  Berkc^ 
County. 

BtU  by  J.  H.  Lamon  against  Bobert  Gold 
and  othm.  Decree  for  plalntil^  and  llaila 
£.  Janney  appeals.  Affirmed. 

Faulkner,  Walker  &  Woods,  of  Martins- 
burg,  for  appellant  J.  O.  Hanson,  of  Charles- 
ton, for  appellee. 

WILUAMS.  J.  This  is  a  Judgment  credi- 
tors' suit,  and  Maria  E.  Janney,  a  defendant 
and  Judgment  creditor,  has  appealed  from  a 
decree  overruling  her  exceptions  to  the  re- 
inrt  of  a  nuater  commissioner,  to  wbom  the 
canae  waa  referred,  to  make  report  ot  the 
lands  owned  by  the  Judgmmt  d^t(v  and  the 
liens  thereon. 

In  the  years  1897  and  1898  a  namber  of 
judgments  were  recovered  against  Bobert 
Qold  and  his  several  Indoraers  on  notes  ex- 
ecuted by  him  to  differeut  persons.  Those 
judgments  bear  different  dates.  W.  0. 
Nicklas,  as  administrator  of  Louisa  Martin, 
deceased,  recovered  two  Judgments  against 
said  Gold  on  the  11th  of  January.  189^  for 
¥984.86  and  f492.73,  respectively.  Maria  E. 
Janney  paid  these  two  Judgments  and  took 
an  assignment  of  them.  In-  November,  1897, 
George  I.  Pltzer,  first  Indorser  on  a  note  held 
by  the  Citizens'  National  Bank  and  Joint 
judgment  debtor  with  said  Gold  to  said  bank, 
having  paid  the  judgment,  Institated  a  suit 
in  chancery  against  Oold  and  others,  the 
purpose  of  which  was  to  subject  all  his  lands, 
except  his  estate  In  remainder  in  the  down 
lands  of  hla  mother,  to  the  payment  of  the 
liens  thereon.  In  that  anlt  all  his  lands,  ez* 
cept  his  said  estate  In  remainder,  were  sold, 
and  the  proceeds  derived  therefrom  wen  anf- 
fld^it  to  pay  only  a  irartion  of  the  lioas. 
The  purposes  of  that  anlt  having  beat  ae> 
compUshed,  It  waa  retired  from  the  dot^et  by 
decree  made  on  Septemb^  30.  ISM. 

J.  M.  Lamon,  indorser  for,  and  Joint  indg- 
ment  debtor  with,  aald  Gold,  having  paid  the 
judgment  against  him  end  hla  principal  hi 
ftiTor  of  the  Gltlcena'  National  Bank,  brou^ 
the  present  anlt  oa  the  8d  of  June,  1808^  the 
pnrpoae  of  whicli  Is  to  sabjeet  Gold's  undi- 
vided one-third  interest  In  iraaalnder  in  a 
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tract  of  69  acres;  It  being  the  tract  wbicb 
was  assigned  as  dower  to  his  mother  out  of 
the  lands  of  which  his  father  bad  died  seised. 

More  than  ten  years  had  elapsed  between 
the  return  days  of  the  last  executions  Issued 
on  all  of  the  Judgments  against  said  Gold 
and  the  bringing  of  the  present  suit,  except 
the  two  Judgments  now  held  by  Maria  E. 
Janney.  Executions  were  issued  upon  those 
two  Judgments  on  January  4,  190T,  and  were 
returned  not  satisfied  on  February  4,  1907, 
which  was  within  ten  years  from  the  return 
of  the  last  executions  that  had  been  issued 
thereon.  Notwithstanding  executions  had 
not  been  Issued  on  the  prior  Judgments  for 
a  i)erlod  of  more  than  ten  years  b^ore  the 
snlt  was  broni^t,  the  commissioner  reported 
them  as  liens  snperior  in  dignity  to  the  lien 
of  the  Judgments  held  by  Maria  E.  Janney. 
and  she  excepted  to  the  report,  and  the  court 
overruled  her  exceptions.  Appellant's  Judg- 
ments are  subsequent  In  date,  but  she  con- 
tends that  the  prior  Judgments  have  not  been 
kept  alive  by  having  executions  issued  there- 
on within  the  time  required  by  section  10, 
c  139,  Code  1906,  whUe  she  was  dlUgent 
and  did  keep  her  Judgments  alive.  She  con- 
tends that  her  Judgments  are  the  only  ex- 
isting liens. 

Robert  Gold  was  a  resident  of  the  state  at 
the  time  the  Judgments  were  recovered,  but 
some  time  in  the  year  1899  he  left  the  state 
and  has  ever  since  continued  to  be  a  nonresi- 
dent He  was  proceeded  a^lnat,  In  this  suit, 
by  order  of  pnblication,  but  before  final  de- 
cree be  filed  bis  answer,  admitting  that  the 
Judgments  reported  in  taTor  of  appellees  bad 
not  been  paid. 

Relying  upon  Welton  v.  Boggs,  4S  W.  Ta. 
620,  32  S.  E.  232.  72  Am.  St  Rep.  833,  counsel 
for  appellees  Insist  that  the  statute  of  limi- 
tations is  purely  a  personal  defense  to  the 
debtor,  and  that  so  long  as  he  Is  living,  one 
Judgment  creditor  cannot  rely  upon  it  to  de- 
feat the  Uen  of  another  Judgment  creditor. 
But  counsel  for  appellant  attack  the  sound- 
ness of  that  decision  and  bare  presented  very 
strong  argument  in  their  brief  to  show  that  it 
is  IneQuitable  and  against  the  w^ght  of  au- 
thorities upon  that  question  and  should 
therefore  be  overruled.  In  support  of  their 
argumrat  they  cite  the  following  cases,  viz.: 
Callaway  v.  Saunders,  99  Va.  850,  38  S.  B. 
182;  McCartney  v.  Tyrer,  94  Va.  198,  26  B. 
E.  419 ;  Monk  v.  Exposition  Corporation,  111 
Va.  121,  68  8.  E.  280 ;  Brandenstein  v.  John- 
son, 140  CaL  29,  73  Pac.  744;  De  Voe  v. 
Rnndle.  33  Wash.  604,  74  Pac.  836;  Boucof- 
sld  V.  Jacobsen,  38  Utah,  165,  104  Pac  117, 
26  R.  A.  (N.  S.)  898 ;  19  A.  ft  B.  B.  L.  (2d 
Ed.)  146.  But  we  do  not  think  that  a  ded- 
idon  of  this  question  Is  essential  to  a  deter- 
mination of  the  case,  for  the  reason  that  the 
suit  Is  brought  to  enforce  liens  against  the 
real  estate  of  the  debtor;  and,  if  the  court 
can  see  that  the  Hens  ceased  to  exist  before 
the  bringing  of  the  suit,  it  will  not  enforce 
them.    Ibe  oourt  will  not  enforce. a  rl^t 


which  it  sees  does  not  exist  Although  sec- 
tion 0,  c.  1S9,  Code  1906.  creating  tiie  lien  of 
a  Judgment  does  not  expressly  limit  its  dura- 
tion, yet  in  view  of  other  provisioDS  of  the 
law,  the  lien  ceases  to  exist  after  a  time,  If 
certain  requirements  for  keeping  it  alive  and 
in  existence  have  not  been  complied  with. 

[1]  The  lien  of  a  Judgment  Is  a  right  cre- 
ated statute,  and  the  Legislature  has  pre- 
scribed conditions  and  requirements  for  the 
preservation  of  such  right  and  noncompli- 
ance with  those  requirements  will  operate  to 
divest  the  right  Ordinarily  limitations  re- 
late to  and  affect  the  remedy  without  de- 
stroying the  right  But  a  Uen  Is  a  right;  the 
enforcement  of  It  Is  a  remedy.  If  time  has 
destroyed  the  lien.  It  cannot  be  restored  by 
simple  consent;  it  must  be  done  by  some 
kind  of  legal  proceeding.  So,  while  a  barred 
Judgment  may  furnish  the  basis  of  an  action 
or  scire  facias  on  which  another  judgment 
may  be  obtained.  If  limitation  is  not  pleaded, 
it  is  not  evidence  of  a  Uen. 

[I]  The  creditor's  right  to  the  Uen  of  bis 
Judgment  Is  gone  forever  when  bis  rli^t  to 
sue  out  execution  on  the  Jndgmenjt  or  to 
revive  It  by  sdre  facias  Is  barred.  In 
denbaugb,  Adm'r,  v.  Beld,  20  W.  Ta.  S8B,  It 
was  beld  that:  'The  lloi  of  a  Judgment 
ceases  wbMi  the  right  to  rnu  out  ezecation 
on  the  Judgment  or  to  rerive  It  by  sdre 
fadag  la  barred  by  the  statute  of  llmlta- 
tiona."  Hie  same  question  waa  dedded  In 
Shipley  T.  Few,  23  W.  Va.  487,  and  In  BeUIy 
V.  Clark,  81  W.  Va.  S78,  8  8.  B.  609.  In  the 
latter  case  Judge  Snydor,  In  bit  opinion  at 
page  673  of  SI  W.  Vs.,  page  610  of  8  a  B., 
says  that  it  baa  been  r^>eatedl7  decided  and 
has  become  the  settled  law  of  this  state.  One 
who  seeks  the  enforcem^  of  a  right  must 
certainly  satisfy  the  court  that  the  right 
exists;  and  if  his  biU  Is  brought  to  enforce 
a  Judgment  li^  which  the  court  sees  does  not 
exist  because  the  creditor's  right  to  sue 
out  execution  on,  or  to  revive,  his  Judgment 
by  sdre  tadas  is  barred,  it  wUl  not  enforce 
it  It  does  not  foUow  that  because  a  cred- 
itor obtained  a  Judgment  against  his  debtor, 
he  may,  at  any  .time  thereafter,  enforce  it  as 
a  Uen  against  his  debtor's  land.  If  it  is 
more  than  ten  years  old,  he  must  show  that 
be  has  kept  It  aUve.  But  plaintiff  alleges  in 
his  bUl.  and  it  la  also  an  admitted  fact  that 
Robert  Gold  left  the  state  In  1899  and  has 
ever  since  then  been  a  nonresident 

This  brings  us  to  a  consideration  of  the 
next  question  raised  In  the  case,  which  is 
whether  the  debtor's  absence  from  the  state 
has  prevented  the  running  of  the  statute  of 
limitations  and  lias  saved  the  Uens  of  the 
Judgments.  Sections  10  and  11,  c.  139,  Code 
1906,  prescribe  limitations  upon  the  time  of 
Issuance  of  an  execution  on  a  Judgment  and 
also  upon  an  action,  suit  or  sdre  fadas 
brought  on  a  judgment  within  a  period  of  ten 
years  from  its  date,  or  if  execution  issued  . 
within  two  years  from  tbflD^fe4>gyt(»«i©^le 
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inent,  tben  In  ten  years  from  the  return  day  of 
tbe  last  execution  which  has  not  been  return- 
ed or  which  has  been  retnrned  unsatisfied. 
Section  11  says  no  execution  shall  issue,  and 
no  action,  suit,  or  scire  facias  shall  be  brought 
on  any  Judgment  after  the  time  prescribed  in 
section  10,  but  it  contains  the  following  pro- 
vision in  regard  to  computing  the  time,  tIz.: 
"The  period  mentioned  In  the  fourth  section 
of  chapter  one  hundred  and  thirty-six  of  this 
Code,  and  any  time  during  which  the  right 
to  sue  out  execution  on  the  judgment  is 
suspended  by  the  terms  thereof,  or  by  legal 
process,  shall  be  omitted  from  the  computa- 
tion; and  the  sixteenth,  seventeenth,  eight- 
eenth and  nineteenth  sections  of  chapter  one 
hundred  and  four  of  this  Code  shall  apply 
to  the  right  to  bring  such  action,  suit  or 
scire  facias,  in  like  manner  as  to  any  right, 
action,  suit  or  scire  facias,  mentioned  in 
those  sections." 

[3]  The  terms  of  the  judgments  in  question 
place  no  limitation  upon  the  right  to  sue  out 
execution,  and  we  have  already  said  more 
than  ten  years  had  elapsed  between  the  issu- 
ance of-ezecutions  on  all  of  the  judgments, 
except  apon  the  two  now  owned  by  appellant, 
and  the  bringing  of  this  suit  But  the  Judg- 
ment debtor  left  the  state  in  1899  and  has 
ever  since  resided  elsewhere,  and  therefore 
counsel  for  appellees  insist  that  tiie  debtor's 
becoming  a  nonreddent  after  the  recovery  of 
the  judgments,  and  his  continuance  as  such, 
stopped  the  running  of  the  statute,  not  only 
against  their  right  to  bring  an  action  or 
scire  facias  upon  the  judgment,  but  also 
against  their  right  to  sue  In  equity  for  the 
enforcement  of  their  Uens.  Section  18  of 
chapter  101  is  referred  to  In  section  11,  a 
189,  and  Is  expressly  made  a  part  of  It  So 
much  of  said  last-named  section  as  relates 
to  the  question  under  comdderation  reads  as 
tbllows:  "Where  any  such  right  as  Is  men- 
tioned In  this  chapter,  shall  accrue  against 
a  person  who  bad  before  resldedMn  this  state. 
If  such  person  shall,  by  departing  without 
the  same,  or  by  absconding  or  concealing 
himself,  or  by  any  other  Indirect  ways  or 
means,  obstruct  the  prosecution  of  such  right, 
or  if  such  right  has  been  or  shall  be  hereaft- 
er obstructed  by  war.  Insurrection  or  rebel- 
lion, the  time  that  such  obstruction  may  have 
continued  shall  not  be  computed  as  any  part 
of  the  time  within  which  tbe  said  right  might 
or  ought  to  have  been  prosecuted." 

There  is  a  very  able  and  ingenious  argu- 
ment by  counsel  for  appellant  In  their  brief 
to  demonstrate  that  the  time  of  the  debtor's 
absence  from  the  state  should  not  be  omitted 
from  the  computation  of  time  unless  his  ab- 
sence actually  prevented  the  bringing  of  the 
suit  Otherwise  they  say  the  creditor  has 
not  been  obstructed,  and  the  statute  was  In- 
tended to  apply  only  when  there  has  been  an 
actual  ODStructlon  of  the  right  But  the 
language  of  the  statute  is  too  plain,  it  seems 
to  ua,  to  admit  of  doubt  that  the  Legislature 


regarded  absence  from  the  state,  in  and  of 
itself,  such  an  obstruction  of  the  creditor's 
right  as  to  Justify  a  suspension  of  the  stat- 
ute of  limitation  on  that  account  and  did  so 
suspend  it  Whether,  in  all  cases,  absence 
from  the  state  does  operate  as  an  obstruction 
or  not,  we  think  the  Legislature,  by  tbe 
clearest  Intendment,  so  regarded  It  It  Is 
put  on  the  same  footing  with  a  party's  ab- 
sconding or  concealing  himself,  and  then 
follow  these  words,  "or  by  any  other  indirect 
ways  or  means,  obstruct  the  prosecution  of 
such  right"  The  words  quoted  clearly  in- 
dicate that  a  debtor's  departing  from  tbe 
state  suspends  the  running  of  the  statute.  It 
Is  true  that  the  debtor's  absence  did  not 
prevent  the  bringing  of  this  suit ;  he  was  pro- 
ceeded against  by  order  of  publication,  and 
that  could  have  been  done  at  any  time  after 
he  became  a  nonresident  The  location  of  tlie 
land  sought  to  be  subjected  to  the  lien  con- 
ferred Jurisdiction.  But  the  statute,  being 
designed  to  protect  a  right,  Is  entitled  to  a 
liberal  construction;  and,  even  If  an  actual 
obstruction  were  necessary  to  give  it  appllcs- 
tioQ,  the  obstruction  of  any  of  the  creditor's 
remedies  for  the  collection  of  his  debt  would 
be  sufficient. 

C4]  Tbe  word  "obstruct,"  as  here  used,  does 
not  mean  to  ivevent  altc^ether,  but  it  rather 
means  to  interrupt,  to  lmi>ede,  or  embarrass 
the  creditor  in  the  pursuit  of  any  of  his  rem- 
edles,  whether  by  execution,  action,  sdre 
facias,  or  by  sulk  in  equity.  So,  while  the 
creditors  were  not  prevented,  by  Gold's  ab- 
sence, from  proceeding  to  enforce  their  Uens 
against  his  land  or  from  having  wecutlons  Is- 
sued on  their  judgments,  they  were  certahi- 
ly  prevented  from  bringing  an  action  on 
them  or  reviving  them  by  sdre  facias ;  Juris- 
diction of  the  debtor's  person  bdng  essential 
to  those  remedies.  Hence  Us  absence  from 
the  state  haa  actually  prevented  the  Judgment 
creditors  from  pursuing  some  of  their  reme- 
dies. 

The  lien  of  a  Judgment  remains  so  long  as 
the  right  to  bring  an  action  on  It  or  revive 
it  by  scire  facias  exists.  If  the  debtor  had 
returned  to  the  state,  at  the  time  this  suit 
was  brought,  we  do  not  think  the  right  of 
his  creditors  to  bring  an  action  or  scire  facias 
on  their  respective  Judgments  and  to  exclade 
from  the  period  of  limitation  the  time  of 
his  absence  can  be  doubted.  Having  such 
right  their  Uens  are  preserved  and  may  be 
enforced  in  this  suit  It  was  not  necessarf 
to  revive  the  Judgments  by  actions  or  sdre 
facias  before  bringing  the  suit  The  liens  of 
the  judgments  never  ceased.  Sections  10  and 
11,  c.  139,  authoiize  the  bringing  of  a  suit  to 
enforce  a  Judgment  Hen  whenever  and  as  long 
as  the  creditor  has  the  right  to  bring  an  ac- 
tion or  a  sdre  fadas.  The  statute  treats 
them  as  alternative  remedies;  and,  If  any 
one  of  them  Is  saved  to  the  creditor,  all  are 
saved. 

[I]  The  term  "Bu»?^;^^H?gyii^iH!p8  l** 
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and  11,  dearly  means  a  suit  la  eaul^  fox  the 
aiCorcement  of  a  Judgment  lira. 
Finding  no  error,  we  affirm  tbe  decree;. 

(72  W.  Va.  788) 

McLAIN  T.  WEST  VIRGINIA  AUTO- 
MOBILE CO. 
(Snprautt  Court  of  Appeals  of  West  Virgiiiia. 

SepL  30,  1913.) 

(SvUabua  by  the  Court.) 

1.  LiVERT  Stable  Kebpebs  (S  7*}— Keepeb  or 
Gabaqe— Case  of  Automobile— Diligence. 

The  law  eDjoios  on  the  keeper  of  a  garage 
for  hire  the  duty  safely  to  keep  an  automobile 
left  in  his  custody,  and  he  ia  bound  to  the  ex- 
ercise of  reaaouable  diligence  and  care  to  that 
eud. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
Keepera,  Cent.  Dig.  i  6;  Dec  Dig.  {  7.*] 

2.  Xjvsbt  Stable  Keepebs  ($  7*)— Keepeb 
or  Gabaqe— Duties  akd  Obugations. 

A  conut  in  assumpsit  charging  a  garage 
keeper  with  Che  duty  to  take  due  and  proper 
care  of  an  automobile  left  in  his  custody  and 
safely  and  securely  to  keep,  store  and  care  for 
tbe  automobile  without  damage  or  injury,  does 
not  charge  a  higher  degree  of  care  than  the  law 
enjoins— reasonable  or  ordinary  care  to  protect 
from  injury. 

lEd.  Note. — For  other  cases,  see  Live^  Stable 
Keepers,  Cent  Dig.  {  6;  Dec  Dig.  |  7.*] 

3.  Damages  ({  159*)— Bvidbkcb— Fleadinqb. 

A  smaller  amount  of  damages  or  injury 
than  that  laid  in  the  dedaration  may  be  prored. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  §$  429-138,  440-144.  447.  449-^; 
Dec.  Dig.  {  159.*] 

4.  Ln'EBT  Stable  Keepebs  (|  7*)  —  Gabagi 

KEErEHB— DlLIGBNCE—CuBTOHS. 

A  custom  of  garage  keepers  contrary  to  ttie 
implied  obligation  of  reasonable  care  for  safe 
keeping,  arising  in  favor  of  an  automobile  own- 
er by  tbe  storing  of  his  car  at  a  public  garage, 
can  not  8bs<dve  the  garage  keeper  from  observ- 
ance of  such  care. 

[Eld.  Note. — For  other  cases,  see  Livery  Stable 
Keepers.  Gent  Dig.  |  6 ;  Dec.  Dig.  f  7.*] 

5.  LmtBT  Stable  Keepebs  ^  6*)  —  Oabage 
Keepebs— CuBTODT  ow  Cab. 

No  garage  keeper  in  the  exerdas  of  rea- 
sonable jca.n  can  release  a  car  left  In  his  cus- 
tody to  another  than  the  owner,  without  the  lat- 
ter's  order,  expressed  or  reasonably  implied. 

[Ed.  Note.— For  other  cases,  see  Livery  Stable 
Keepers,  Cent  Dig.  J  6;  Dec  Dig.  8  6.*] 

6.  Masteb  and  Sbbvant  (S  802*)  —  Tobts  or 
Sebvant— Scope  or  Euplotkcnt. 

A  garage  keeper  cannot  leare  tbe  garage 
solely  in  the  hands  of  a  servant  and  then  say 
that  the  latter's  negligence  in  releasing  a  car 
to  one  without  authority  from  the  owner  is  be- 
yond the  scope  of  his  employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1217-1221,  1226,  1229 ; 
Dec.  iSg.  i  302.*f 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  W.  H.  McLain  against  the  West 
Vir^nia  Automobile  Company.  Judgment  for 
plaintiff,  and  defendant  biings  error.  Af- 
firmed. 

James  W.  Ewlng,  of  Wheeling,  for  plain- 
tiff Id  error.  J.  B.  Sommerrllle,  of  Wheeling, 
for  defendant  In  error. 


ROBINSON,  J.  This  la  an  action  In  as- 
snmpstt  by  the  owner  of  an  aatomobUe 
against  a  garage  .keeper,  tor  damages  aris- 
ing from  tellnre  to  exercise  dne  and  proper 
care  In  tlie  keeping  of  the  automobile. 

Plalntlft  delivered  his  automobile  to  de- 
fendant for  the  ordinary  storage  which  own- 
ers and  users  of  antomot>ile8  must  necessarily 
hare.  Defendant  was  to  receive  from  plain- 
tiff eight  dollars  per  month  therefor.  Thus 
defendant  became  a  bailee  for  hire,  with  the 
obligations  pertaining  to  such  relation.  De- 
fendant's servant  in  charge  of  tbe  garage  at 
night,  permitted  one,  who  had  no  authority 
from  plaintiff,  to  take  the  automobile  out  at 
two  o'clock  in  the  morning,  and,  on  the  "joy 
ride"  which  followed,  the  car  was  wrecked 
and  broken  to  pieces.  Plaintiff  sought  and 
has  recovered  the  amount  that  he  necessarily 
expended  for  the  rebuilding  and  repair  of  the 
car. 

[1J  The  law  applicable  to  the  relation  of 
the  parties  herein  has  been  modemly  stated: 
"The  liabilities  of  the  garage  keeper  depends 
upon  his  care  of  the  automobile  while  It  la 
In  his  custody.  He  is  bound  to  exercise  rea- 
sonable care  and  prudence  In  keeping  the 
mactilne  in  a  safe  manner,  and  must  furnish 
reasonably  safe  accommodations.  Any  dam- 
age caused  to  the  machine  while  in  his  cus- 
tody, resulting  from  the  lack  of  reasonable 
diligence  and  care,  renders  the  garage  keeper 
liable  for  whatever  InjurleB  the  machine  may 
have  sustained.  The  failure  to  exercise  due 
care  constitutes  a  breach  of  the  contract  of 
bailment"  Huddy  on  Automobiles,  sec  243. 
"The  garage  keeiMT  is  not  an  insurer  of  the 
automobiles  left  in  bis  charge  to  be  cared 
for,  but  he  Is  bound  to  use  reasonable  or  or- 
dinary diligence  In  their  care  and  keeping  to 
the  end  that  they  be  not  damaged  or  destroy- 
ed."  Berry  on  Automobiles,  sec.  207. 

[2]  A  demurrer  to  each  of  the  two  connts 
of  the  declaration  was  overruled.  We  are 
of  opinion  that  the  first  count  sufficiently 
states  a  cause  of  action,  and,  as  the  case  was 
tried  under  that  count  wholly.  It  is  unnec- 
essary that  we  should  consider  the  second 
count  It  is  true  that  the  first  count  is  not 
artfully  drawn.  It  would  have  been  well  for 
the  pleader  in  stating  the  case  to  have  ot>- 
served  2  Chltty  on  Pleading  (11th  Amer.  Ed.) 
341,  342.  But  we  do  not  find  the  count  sus- 
ceptible to  the  criticism  made  that  It  chais- 
es defendant  with  a  higher  degree  of  care 
than  the  law  Implies.  In  a  practical  sense, 
the  count,  charging  as  it  does  defendant  with 
the  duty  to  take  due  and  proper  care  of  .the 
automobile  left  in  defendant's  custody  and 
safely  and  securely  to  keep,  store  and  care 
for  the  automobile  without  damage  or  In- 
Jury,  does  not  charge  a  higher  degree  of  care 
than  the  law  enjoins — reasonable  or  ordinary 
care  to  protect  from  injury. 

[3]  A  bill  of  particulars  tiad  been  filed.  It 
was  proper  to  permit  proof  under  It  of  the 
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co0t  of  tb$  repairs  to  the  automobile  made 
necessary  by  defendant's  mnt  of  car^ 
thongh  tlw  dedaratlon  anned  ttiat  tba  au- 
tomobile was  *^liolly  loot  to  plalntUC,"  ▲ 
smaller  amount  of  damages  or  Injury  than 
that  laid  in  the  declaration  may  be  proved. 
1  Chltt7.  sec.  889. 

[4]  It  was  not  error  to  exclude  defendant's 
offer  to  prore  the  custom  of  garage  keepers 
with  reference  to  the  care  of  automobiles  In 
their  custody  and  In  respect  to  the  surrender 
of  such  automobiles  to  chauffeurs  or  employ- 
ees of  the  owners.  In  this  case  the  contract 
arose  from  the  relation  of  the  partiee.  There 
was  no  conflict  as  to  what  that  contract  was. 
It  was  merely  such  as  the  law  Implied.  A 
custom  of  garage  keepers,  to  whldi  plaintiff 
was  no  party,  could  not  change  the  contract 
which  the  law  established  In  his  behalt 
That  law  of  course  forbade  such  negligence 
in  the  garage  keeper  as  the  permitting  of  the 
car  to  leave  the  garage  in  the  hands  of  one 
having  no  authority  to  take  it.  Such  custom 
as  defendant  evidently  sought  to  prove  would 
have  been  a  direct  violation  of  the  implied 
contract  which  called  for  reasonable  care  In 
the  safe  keeping  of  the  automobile.  It  la  not 
ordinary  or  reasonable  care  for  one  charged 
with  the  safe  keeping  of  an  automobile  In  a 
garage  to  allow  It  to  go  out  on  the  road  in 
the  hands  of  a  third  party  without  the  owner's 
consent  There  may  be  a  custom  of  sur- 
rendering automobiles  at  garages  to  chauf- 
feurs of  the  owners,  but  the  question  of  the 
authority  of  a  chauffeur  to  take  his  employ- 
er's car  from  the  garage  is  another  matter. 

[I]  The  party  who  was  permitted  by  de- 
fendant to  take  plaintiff's  car  out  had  in  fact 
no  authority  to  do  so.  As  to  this  point  there 
Is  indeed  no  conflict  in  the  evidence.  But 
defendant  sought  to  excuse  Itself  by  showing 
that  the  party  bad  apparent  authority  to 
run  the  car  because  the  latter  had  instructed 
plaintiff  in  Its  use  on  several  occasions  about 
two  months  previous.  The  evidence  adduced 
is  not  suflldent  to  excuse  defendant  from  the 
want  of  reasonable  care  in  releasing  the  car. 
No  garage  keeper  in  the  exercise  of  reason- 
able care  can  let  out  care  on  such  slight  ap- 
pearances of  authority  as  is  disclosed  In  this 
case.  The  only  surrender  of  a  car  that  the 
garage  keeper  can  rightfully  make  is  on  the 
order  of  the  owner,  expressed  or  reasonably 
implied.  No  reasonable  implication  of  au- 
thority arose  In  this  instance.  Indeed  the 
employee  in  charge  of  the  garage  at  the  time 
virtually  admits  that  he  knew  of  the  want  of 
authority  from  plaintiff.  He  was  the  sole 
r^resentative  of  defendant,  charged  with  re- 
sponsibility in  its  behalf.  The  court  rightly 
refused  the  instruction  asked  for  by  defend- 
ant, tending  to  absolve  it  on  the  theory  of 
apparent  authority  in  the  party  to  whom  It 
released  plaintiff's  automobile. 

[I]  Another  instruction  sought  by  defoid- 
ant  and  refused  would  have  submitted  to  the 


Jury  the  proposition  that  dtfendaat  wu  only 
liable  for  the  negligent  acts  of  Us  serrants 
when  they  were  acting  -within  tb»  weope  of 
their  ena>loyment.  If  the  Inatructlon  meant 
to  refer  to  the  semint  in  charge  of  the  ga- 
rage, the  refosal  was  proper;  for.  It  was 
surely  wtthln  the  scope  of  the  employment  of 
that  servant  to  prevent  cars  tiom  leaving  the 
garage  In  the  bands  of  those  not  authorised 
to  take  them.  The  garage  keeper  can  not 
leave  the  garage  solely  in  the  hands  of  a 
servant  and  then  say  th^t  his  n^Ugence  in 
letting  a  car  out  la  b^ond  tiie  scope  of  Ids 
employmoit  That  would  leave  tt^  garage 
without  anyone  to  protect  cam;  in  Itself  it 
would  be  want  of  reasonable  car&  But  if 
the  iffoposed  instruction  meant  to  refer  to 
another  servant  of  d^endant  who  accom- 
panied the  party  that  took  out  the  car  with- 
out authority  from  plaintiff,  its  refusal  was 
proper  because  an  inatructlon  which  was  giv- 
en for  defendant  concrete  covered  the  p<^L 
An  order  will  be  entered  aiBrmlng  the 
Judgment. 


m  w.  Va.  TO) 
BERNARD  6L0EELER  CO.  v.  CARB. 

(Supnme  Court  of  Appeals  of  West  Yirgiiiii. 

Sept  30,  1813.) 

(SvUabut  &v  the  Uourt.) 

1.  SaUS   (8  23*)— COKTBACT— PsOPOaaib  ASD 
AOCBFTANOB— BlNDIHO  EVFEOt. 

An  offer  and  acceptance  for  the  sale  of 
drug  store  flxtaics  were  in  the  following  form : 

"We  propose  to  faralBh  and  erect  complete  in 
your  store  at  CbarlestoD,  W.  Va-  the  foUowin; 
fixtures:  25-foot  wall  case  (McLean  style); 
18-foot  tincture  riidving;  11-foot  patent  medi- 
cine ease;  6-fOot  tobacco  ease  and  humidor; 
6-foot  mirror;  12-foot  B  X  work  counter;  12- 
foot  R  X  partition :  18-foot  &-hich  settee,  up- 
bolstered  in  green  leather:  7-foot  6-inch  mirror, 
above  settee;  14-foot  6-mch  'L*  cas^  three 
6-foot  casei;  S-foot  wrapping  count^  glass 
front  and  sliding  door;  10-foot  iaboratorr 
table.  Exposed  parts  of  above  in  solid  sod 
veneered  mahogany;  all  glass  bevel  plate  tod 
all  mirrors  No.  1  grade  same,  metal  back ;  all 
cases  to  be  all  plate— plate  shelves  10-inch  mar- 
ble base;  finish— best  quality,  hand  polished 
and  nibbed.  Complete  plans,  speciflcatJoiis  tod 
details  to  be  submitted  and  approved  by  par- 
chaser.  Price  $2,145.  Bernard  Gloekler  <X 
per  Leon  Sbipman.  Accepted:  Jas.  A.  Carr, 
Carr*t  Drug  Store."  Held,  in  view  of  the  evi- 
dence, that  the  contract  was  mntnally  bintUni 
on  both  parties,  and  Carr  could  not  revoke  it. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oeat 
Dig.  5S  44-48:  Dee.  Dig.  f  sS.*] 

2.  Sales  (§  177*>— Cobt»aoi^Bbkach— Wa*T 
Constitutes. 

His  refusal  to  take  tin  flztoies  la  eonfMB- 
ity  with  the  contract  was  a  breach  thereirf. 

fBd.  Note.— For  other  casea^  see  Sales,  G«it 
Dig.  SI  44S-4B0;  Dec  Dig.  {  177.*] 

8.  Sales  (|  23*)— CowmACT— VAtiorrT. 

The  contract  was  not  Invalid  and  uaenfoice* 
able  because  of  the  concluding  clause  thereat 
[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  IS  44-4S;  Dec  Dig.  |  23.*] 
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4.  _SAIja  a  !•)  —  COHTBAOT  —  Dbscbiption  — 

S  UVPICIKIIOT. 

The  contract  Is  Hnfliciently  definite  in  the 
description  of  the  fixtures. 

[Ed.  Kote.— For  other  cases,  see  Sales,  Cent. 
Dig.  IS  1.         Dec.  Dig.  { 

Brroi  to  axeidt  Omit;  Kanai^  Comity. 

Action  by  the  Bernard  GloeUer  Company 
against  James  A.  Carr.  trading,  ete.  Judg- 
ment for  plalntU^  and  defendant  brlngB  er- 
ror. Affirmed. 

Ooettman  ft  Blecher  and  Gato  ft  Bledsoe, 
of  Charleston,  for  plaintiff  In  error.  Price, 
Smith,  SpUman  &  Clay,  of  Charleston,  for 
defendant  In  error. 

LYNCH,  J.  By  an  action  of  assumpsit 
bron^t  in  the  intermediate  court  of  Kana- 
wha coonty,  plaintiff  seeks  to  recover  dam- 
ages for  the  breach  of  a  contract  between  It 
and  the  defendant  The  Jitry  first  impaneled 
found  for  defendant  On  wilt  of  error,  the 
circuit  court  set  the  verdict  aside  and  re- 
manded the  case.  On  the  second  trial  the 
Jury,  at  the  direction  of  the  court  foand  for 
plaintiff  the  sum  of  9^<22;  that  being  the 
amount  claimed  by  the  plaintiff  in  Its  bill 
of  particulars  and  affidavit  filed  with  the 
declaration.  The  Intermediate  court  ren- 
dered Judgment  on  the  verdict,  wtilch,  on 
writ  of  error,  the  circuit  court  affirmed. 

[1-8]  The  contract,  the  breach  of  which  la 
averred,  is  in  substance  that  plaintiff  pro- 
posed in  writing  to  furnish  and  erect  com- 
plete In  defendant's  store  certain  fixtures, 
designating  each  item  by  name  or  number 
or  otherwise,  and  adding:  "Exposed  parts  of 
above  In  solid  and  veneered  mahogany;  all 
glass  bevel  plate,  and  all  mirrors  No.  1  grade 
same,  metal  back;  all  cases  to  be  all  plate — 
plate  shelves  10-inch  marble  base;  finish — 
best  quality,  hand  polished  and  rubbed. 
Complete  plans,  specifications  and  details 
to  be  submitted  and  approved  by  purchaser. 
Price  (2,146.  [Signed]  Bernard  Oloekler  Co., 
per  Leon  Shlpman.  Accepted:  Jas.  A.  Carr, 
Carr'a  Drug  Store." 

On  writ  of  error  here,  the  d^endant  raises 
two  questions,  and  none  other:  First  Was 
the  contract  sued  on  Intended  to  be  In  truth 
a  contract  or  merely  a  preliminary  agree- 
ment or  order  revocable  by  either  party  until 
the  fulfillment  of  certain  conditions?  Sec- 
ond. If  Intended  by  title  parties  to  be  a  bind- 
ing agreement,  is  It  sufficiently  certain  to 
afford  any  basis  of  enforcing  it?"  both  of 
wliich  are  In  fact  questlona  to  be  determined 
by  tbe  court 

The  argument  In  support  of  the  first  prop- 
osition Is  that,  until  complete  plans,  specifica- 
tions, and  details  were  submitted  by  plain- 
tiff and  approved  by  defendant  the  contract 
was  incomplete,  not  binding  on,  and  there- 
fore revocable  by,  either  of  them.  We  do  not 
agree  to  that  conclusion.  Nor  does  Plumbing 
Co.  v.  OaiT,  M  W.  Va.  272,  46  S.  E.  458,  or 
Barrett  r.  Coal  Co.,  51  W.  Ta.  418,  41  8.  B. 


220,  90  Am.  St  Rep.  802,  dted,  support  It 
Neither  case  asserts  any  such  proposition. 
They  bold  that,  where  work  Is  to  be  done  or 
materials  famished  to  the  satisfaction  of 
the  owner,  the  latter  may  withhold  final 
payment  if  the  work  and  materials  are  not 
satisfactory  to  him,  provided  his  "rejection 
is  In  good  &tth  and  not  fraudulent"  If 
fraudulent  and  not  In  good  faith,  his  rejec- 
tion will  not  avail  to  defeat  payment  In 
this  case  Carr  did  not  afford  plaintiff  an  op- 
portunity to  prepare  and  submit  plans  and 
spedflcatlons  for  his  approval  Within  an 
hour  after  accepting  the  order,  he  arbitrarily 
sought  to  revoke  it  assigning  as  the  only 
reason  that  he  had  purchased  the  same  fix- 
tures from  another  company  at  a  materially 
reduced  price.  Our  opinion  is  that  plaintiff's 
offer  and  defendant's  acceptance  have  all 
the  necessary  elements  of  a  contract  binding 
on  both,  notwithstanding  the  final  clause  pro- 
viding for  the  approval  of  plans  and  spedfl- 
catlons. These  were  not  made  a  condition 
of  tbe  offer  and  acceptance,  either  in  express 
terms  or  by  implication.  Carr  neither  In 
his  letter  addressed  to  plaintiff  tbe  day  after 
his  acceptance  of  the  order  nor  In  his  testi- 
mony sought  to  rely  on  tbe  final  clause  as 
an  element  of  the  contract  of  purchase.  In 
the  letter  the  difference  in  cost  is  urged  as 
his  reason  for  the  recall  of  the  agreement. 
In  bis  testimony  he  frankly  repeats  and  em- 
phasizes the  same  reason.  From  his  testi- 
mony it  Is  also  apparent  that  he  did  net  at- 
tach any  Importance  to  the  plans  and  specifi- 
cations as  an  element  of  the  contract.  On 
the  contrary,  it  Is  clear  that  he  deemed  them 
only  a  detail  of  the  final  completion  of  the 
work,  the  performance  of  which  plaintiff  as- 
sumed by  the  agreement — a  conclusion  In 
accord  with  reason  and  in  harmony  witii  a 
fair  interpretation  of  the  agreement  He  tes- 
tifies that  "Mr.  Shlpman  said  that  the  plans 
and  spedficatlonB  would  come  In  water  col- 
ors and  show  the  store  as  It  would  appear 
as  you  would  walk  In  from  the  front,  set 
In  position ;  that  Is  the  idea  I  wanted  of  the. 
store,  to  know  how  It  would  look."  It  was 
"to  suit  my  taste  In  the  matter."  Tbe  natu- 
ral and  only  reasonable. inference  from  this 
statement  Is  that  the  plans  and  spedflcatlons 
related  only  to  the  manner  of  doing  the 
work;  that  Is,  when  completed  the  fixtures 
should  cause  the  store  to  appear  attractive 
to  his  patrons,  and  hence  be  helpful  in  his 
business— an  advertisement  Even  after  re- 
ceiving the  plans  and  spedficatlons  prepared 
and  forwarded  by  plaintiff  to  defendant,  he 
admits  he  had  no  objection  to  them,  althoins^ 
he  at  once  returned  them  to  plaintiff. 

Our  Interpretation  Is  sustained,  to  some 
extent  by  SeUers  v.  Greer,  172  lU.  549,  60  N. 
E.  246,  40  L  R.  A  580;  Alderton  v.  ^1- 
Uams,  139  Mich.  297.  102  N.  W.  76S ;  Moran 
Manufacturing  Ca  t.  St  Louis  Car  Co.,  210 
Mo.  716,  109  S.  W.  47;  Hinckley  t.  Pitts- 
burgh Steel  Ca.  121  U.  B.  265.  7  Sup.  Ct  876, 
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W  L.  Ed.  967.  In  the  Sellers  Case  the  pro- 
posal was  that  Greer  was  to  take  all  the 
Greer  patents  and  all  special  machinery  at- 
tached to  puDchlng  machines  and  all  other 
appliances  belonging  to  the  making  of  spikes, 
surrender  hts  stock  in  Morris  Sellers  &  Co., 
and  to  famlsb  it  complete  sets  of  templets 
for  splices,  the  company  to  loan  machine  No. 
4  for  six  months  and  pay  Greer  $1,800  to- 
wards a  new  machine  for  cutting  spikes, 
Greer  to  fill  all  the  present  orders  so  far  as 
the  material  on  hand  would  complete  them ; 
"this  agreement  to  be  put  In  proper  form  at 
as  early  a  date  as  possible,  pending  the  re- 
turn of  the  company's  attorney  to  draw  up 
the  necessary  releases,  etc."  The  court  said: 
"There  Is  nothing  appearing  on  the  face  of 
the  contract,  nor  is  there  anything  in  the 
evidence  introduced  on  the  hearing,"  to  sus- 
tain the  position  that  the  proposal  was  not 
intended  to  tm  a  complete  and  binding  con- 
tract "The  contract  Is  definite  and  specific 
in  ragqrd  to  what  was  to  be  done  by  each  of 
the  parties." 

The  Alderton  Case  holds  that  "a  contract 
by  which  it  iB  agreed  to  change  a  heading 
mill  into  a  stave  mill  and  carry  on  the  busi- 
ness of  manufacturing  staves  Is  not  void 
for  Indefinlteness'ln  that  It  fails  to  specify 
the  kind  of  machinery  -to  be  bought  or  the 
kind  of  staves  to  be  manufactured."  Here 
the  fixtures  sold  are  specified  in  detaiL 

More  directly  In  point  Is  the  Moran  Case. 
The  order  proposed  by  defendant  and  accept-- 
ed  'by  plaintiff  was:  "Enter  oar  order  for 
1,000  net  tons  of  bar  iron  at  fl.70  per  100  Iba. 
tab.  oar  works,  half  card  extra;  no  charge 
for  cutting  to  length  5  feet  or  over ;  specifi- 
cations to  be  furnished  during  balance  of 
year."  The  car  company  declined  to  famish 
the  Bpei^fications,  Inferentially  because  the 
price  of  iron  materially  decreased  before  the 
expiration  of  the  year.  The  court  held  that 
"the  contract,  In  view  of  the  evidence,  was 
mutnally  binding  on  both  parties,  spedflcally 
stating  the  quantity,  kind,  and  price  of  the 
goods  sold,  and  the  refusal  of  the  buyer  to 
'  specify  and  accept  the  goods  in  conformity 
with  the  contract  was  a  breach  thereof." 

In  Hinckley  v.  Steel  Co.,  the  court  states 
the  essence  of  the  contract  in  the  syllabus 
to  the  effect  that  the  defendant  agreed  in 
writing  to  purchase  from  the  plaintiff  rails 
to  be  rolled  by  the  latter  "and  to  be  drilled 
as  may  be  directed"  and  to  pay  for  them  $58 
per  ton.  He  refused  to  give  directions  for 
drilling,  and,  at  bis  request,  plaintiff  delayed 
rolling  any  of  the  rails  until  after  the  time 
prescribed  for  their  delivery,  and  then  de- 
fendant advised  the  plaintiff  that  he  should 
decline  to  take  rails  under  the  contract.  The 
court  held  the  defendant  liable  In  damages 
for  the  breach  of  the  contract  In  this  case 
it  Is  also  noted  that  defendant's  excuse  for 
not  taking  the  rails  under  the  contract  was 
that  he  had  arranged  to  purchase  them  at 
a  lower  price  elsewhere.   Likewise,  in  Wom- 


ble  T.  Hickson,  91  Ark.  266,  121  S.  W.  401. 
the  plaintiff  In  error  agreed  for  a  fixed  ifflcc 
to  construct  a  bouse  out  of  material  to  be 
furnished  by  Womble;  the  contract  provid- 
ing that  "a  drawing  and  spedflcatlons  of 
said  house  are  to  be  attached  and  become  a 
part  of  the  contract  The  court  held  that 
"this  was  not  a  condition  of  the  contract* 
and  sustained  a  judgment  for  plaintiff. 

[4]  The  argument  on  the  second  proposi- 
tion is  that  the  description  of  the  fixtures  Is 
not  sufficiently  definite  for  the  enforoemoit 
of  tbe  contract  or  to  warrant  recovery  for  its 
breadi.  This  condaslon  also  fails  to  meet 
our  approval.  The  contract  definitely  states 
what  each  was  boimd  to  do:  The  plaintiff 
to  furnish  certain  fixtures  fully  specified  and 
described,  and  the  defradant  to  pay  for  them 
at  a  fixed  price  when  set  up  and  complete 
in  his  store.  Bat  it  is  said  plaintiff  subse- 
quently spedfled  'each  article  with  further 
detailed  description.  This  it  did  in  tDe  plans 
and  specifications  submitted;  but  Its  act 
in  this  respect  only  made  more  definite  that 
which  before  was  already  sufficiently  certain 
to  create  a  binding  contract  Its  motive,  no 
donbt,  was  a  desire  to  completely  satisf}^ 
defendant  and  not  becaose  of  any  obligation 
resting  upon  It  Our  conclusion  upon  this 
feature  of  the  contract,  its  definlteness  of 
description  of  the  fixtures  sold,  accords  with 
the  views  announced  In  the  cases  dted  upon 
the  first  question  propotmded  by  defendant 

We  ttierefore  affirm  tlie  judgment 


(72  w.  V*.  TO 
WILSON  T.  JOHNSON. 
(Supreme  Court  of  Appeals  of  West  Tirgtoia* 

Sept  80,  1913.) 

(Syllabua  by  the  Court.) 

1.  Bbokebs  (S  86*)— AonoH  on  Coktraci^ 
SumciENcr  op  EviDBncs. 

The  verdict  In  this  case  was  not  plainlr 
unwarranted  by  the  evidence  considered  most 
favorably  in  support  thereof,  and  the  court 
below  ened  In  setting  it  aside  and  awaidisff 
defendant  a  new  trlat 

[Ed.  Note.— FoF  other  cases,  see  BnAen, 
Cent  Dig.  H  11&-120;  De&  Dig.  |  8&*] 

2.  New  Tbial  (i  70*)  —  Gbouhds  —  iNSom- 
ciENCT  OF  Evidence. 

Though  the  evidence  be  contradictory  tbe 
verdict  should  not  be  set  aside  or  interfered 
with,  if,  when  considered  most  favorably  in 
support  of  the  verdict  It  does  not  still  appear 
plainly  unwarranted  by  the  evidence. 

[Ed.  Note. — For  other  cases,  spe  New  Trial, 
Cent  Dig.  §S  142,  143;  Dec.  Dig.  {  70.*] 

3.  Appeal  and  Ebbor  (§  1005*) — Gbaktiko 
New  Tbiau— Gbound  fob  RBVBBaAi:. 

Though  according  to  prior  dedsions  of  this 
and  other  courts  it  takes  a  stronger  case  in  an 
appellate  court  to  reverse  an  order  grantins, 
than  one  refusing  a  new  trial,  nevertheless, 
that  rule  In  its  application  most  be  pnqterly 
confined  to  cases  where  the  evidence  Is  not 
only  conflicting,  but  also  against  the  weight  of 
the  evidence,  and  the  evidence  Is  wholly  insuffi- 
cient to  support  the  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S§  3860-^876.  SS4S-S^; 
Dec.  Dig.  §  1005.*] 
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Error  to  Clrcoll  Court,  Cabell  County. 

Action  by  W.  H.  Wilson  against  J.  W. 
Jobnson.  Judgment  for  the  defendant,  and 
plalntltt  lolDgs  error.  Rerersed  and  rat- 
dered. 

Slmms,  Enslow  &  Staker*  of  Hontlziffton, 
for  xtlalntUf  In  error.  Williams,  Scott  & 
Lorett,  of  Huntington,  for  defendant  In  er- 
ror. 

MILLER,  J.  On  api>eal  from  the  Judg- 
ment of  a  JoBtice  plaintiff  obtained  a  rerdict 
for  two  liondred  dollars,  claimed  to  be  due 
him  from  defendant,  as  per  contract,  for 
procuring  one  Dawklns  to  sell  defendant  a 
tract  of  timber  land. 

On  motion  of  defendant  the  circuit  court 
set  aside  the  verdict  and  awarded  him  a  new 
trial,  and  plaintiff  has  brought  the  case  here 
to  have  that  judgment  reviewed,  and  asks 
at  our  hands  Judgment  on  the  verdict  in  bis 
favor,  the  same  Judgment  which  he  contends 
the  court  below  should  have  pronounced. 

[1]  No  question  of  law  Is  in  controversy. 
The  simple  question  presented  Is,  Does  the 
evidence  warrant  the  verdict  for  plaintiff? 
Plaintiff  proved  by  bis  own  evidence  that  a 
year  or  two  before  his  alleged  contract  with 
defendant,  be  bad  negotiated  a  sale  of  the 
tract  in  question  to  W.  H.  Dawldns,  or  the 
W.  H.  Dawklns  Lumber  Company ;  that  aft- 
er that  nearly  every  time  he  met  defendant 
the  latter  said  something  to  him  about  that 
land,  that  one  day  when  in  defendant's  of- 
fice he  Bald  to  him  "Why  not  go  and  buy  the 
timber  now,  or  the  land?  Why  not  make  the 
deal?  It  is  not  too  late;  they  have  not  cut 
the  timber;  it  is  aU  there,"  and  that  defend- 
ant replied  that,  "Mr.  Dawkins  won't  talk  to 
me  about  trading  on  this  property;"  that  he 
replied  "Why  I  believe  I  could  Induce  Mr. 
Dawkins  to  sell  to  you."  Whereupon  defend- 
ant answered:  "Well.  Hr.  Wilson,  If  yon  will 
do  that,  I  will  pay  you  $200.00  cash."  Plain- 
tiff swears  he  replied  to  that  proposition: 
"Understand,  If  yon  will  agree  to  pay  f200u- 
00,  Z  will  go  down  and  talk  to  Mr.  Dawkins 
and  I  will  try  and  Induce  blm  to  trade  with 
you,  but  I  am  not  to  make  up  any  papers; 
I  am  to  set  no  price,  because  I  am  well  ac- 
quainted with  Mr.  Dawklns  and  we  have  bad 
other  dealings  with  blm  and  I  \riU  try  to 
persuade  him  to  sell  you  this  land."  Plain- 
tiff farther  swears  that  after  making  this 
bargain  he  got  on  the  car  and  went  to  see 
Dawklns,  and  that  aftra  some  i>ersoadon, 
the  lattw  agreed  to  sell  the  land  to  Johnson, 
bnt  that  no  price  was  mentioned;  that  he 
came  back  and  reported  to  defendant  what 
Dawklns  had  agreed  to  do,  and  that  be  then 
considered  his  contract  fulfilled ;  that  a  short 
time  afterwards  Johnson  and  Dawkins  clos- 
ed a  bargain  for  the  land,  and  that  shorUy 
after  that  be  demanded  of  defendant  the 
$200.00,  to  which  the  latter  replied:  "Mr. 
Dawkins  charged  me  so  much  for  the  land 
I  couldn't  afford  to  give  you  f200.00."  He 
further  swears  that  lie  left  the  matter  stand 


m  that  way  until  defendant  dold  the  soft  tim- 
ber to  another  company  and  be  heard  be 
bad  gotten  a  Ug  price  fbr  it,  when  he  again 
demanded  bis  I2OO.O0,  and  defendant  again 
refused  to  pay  blm.  Wherefore  this  suit 

Plaintiff  la  corroborated  by  his  witness 
Dawklns  to  the  extent  that  the  latter  swears 
that  he  remembem  tbe  occasion  when  plain- 
tiff came  to  his  office  and  asked  him  to  sell 
the  land  to  Johnson.  He  did  not  remember 
all  that  was  said,  thought  very  little  was 
said,  hut  that  plaintiff  told  blm  Johnson 
wanted  to  buy  the  land  and  wanted  to  know 
if  he  would  go  and  see  Jobnson  and  bare  a 
talk  with  blm,  Uiat  he  answered  that  he  bad 
bought  the  land  for  an  Investment  and  was 
going  to  hold  Xt  fbr  a  while ;  that  he  thought 
It  would  bAng  him  more  money,  but  would 
sell  if  he  could  get  his  price.  As  to  the  re- 
sult of  Wilson's  Tlrit  and  what  influenced 
him  to  go  and  see  Johnson  and  to  finally  sell 
him  the  land,  the  witness  swears  that  a  short 
time  after  Wilson  called  on  blm  he  went  to 
see  defendant,  and  taxtbet  tostlfled  as  fol- 
\owb:  "Q.  What  caused  you  to  go  to  see 
Mr.  Johnson?  A.  Why  I  understood  he 
wanted  to  boy  it  and  I  was  op  here  in  Hunt- 
ington and  I  dropped  in  to  see  blm.  Q.  You 
understood  from  Mr.  Wilson,  or  be  told  you 
be  wanted  to  buy  it  and  in  pursuance  of 
his  request  you  wait  to  see  Mr.  Johnson? 
Is  that  right?  A.  I  suppose  that  it  was  Mr. 
Wilson's  request  Taking  the  length  of  time 
It  baa  been,  I  wouldn't  be  sure.  Mr.  Wilson 
was  there  and  talked  to  me  and  I  saw  Mr. 
Johnson  afterwards.  The  deal  was  made 
after  Mr.  Wilson  was  there^  I  know  that 
Q.  Did  Mr.  Wilson  request  you  to  go  and 
see  Mr.  Johnson?  A.  Yes,  sir,  he  asked  me 
to  go  and  see  bim.  *  *  *  (By  the 
Court)  Had  Mr.  Johnson  before  that  been 
there  to  purchase  this  land  from  yon?  A. 
I  think  at  one  time  he  asked  me  something 
about  it,  but  I  don't  remember  what  time  It 
was." 

J)efendant  who  was  his  only  witness, 
swears,  positively,  that  he  never  made  the 
alleged  contract  with  plaintiff.  He  testifies 
moreover,  that  before  Dawklns  acquired  this 
tract  he  was  about  to  buy  it  from  the  same 
persons  from  whom  Dawkins  bought  it  and 
Intimates  that  having  given  plaintiff  infor- 
mation of  this  purpose,  the  latter  intercepted 
blm  in  some  way  and  procured  the  owners 
to  sell  to  Dawkins ;  tiiat  on  the  day  Dawkins 
dosed  bis  contract  he  asked  bim  If  he  would 
sell  him  the  tie  stumpage,  and  that  Dawklns 
replied  he  would  not ;  that  a  week  or  ten  days 
after  that  Wilson  came  to  bis  office  and  said  be 
could  buy  the  boundary  of  timber,  the  tie 
stumpage;  that  he  thought  he  conld  Induce 
Dawkins  to  sell  him  the  tie  stumpage  of  oak 
for  ties,  and  that  be  said  to  bim,  "Mr.  Wilson, 
If  you  will  Induce  Mr.  Dawklns  to  sell  me  this 
boundary  of  timber,  by  the  tie,"  (at  prices 
which  he  stipulated)  "I  will  give  you  $200.00 
to  make  that  trade."  He  further /swears 
that  at  the  same  time  he  dliittftoiS  «p^lA<s^g 
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nographer  a  letter  to  Wilson,  a  copy  of  whlcb 
he  produced,  stating  dlmeDsions  and  prices 
to  be  paid  lot  the  ties,  and  that  the  contract 
covered  by  this  letter  was  the  only  proposi- 
tion made  or  agreement  had  with  plaintifC 
relatlTe  to  this  timber,  and  that  plaintiff 
bad  never  complied  with  that  contract 

Plaintiff  admits  having  received  such  a  let- 
ter from  defendant,  some  time  before  he 
made  the  contract  saed  on,  but  aays  he  paid 
no  attention  to  It,  never  presented  the  propo- 
sition to  Dawklns.  He  ia  corroborated  in 
this  statement  by  Dawklns  to  the  extent  that 
the  latter  swears,  that  be  does  not  believe 
Wilson  ever  proposed  buying  the  tie  stumih 
age,  and  that  he  does  not  think  he  ever  show- 
ed him  Johnson's  letter,  that  he  does  not  re- 
member that  he  ever  saw  it  The  evidence 
of  this  witness  also  tends  to  show  that  the 
defendant  had  attempted  once  or  twice  be- 
fore plaintiff  claims  to  have  made  his  con- 
tract to  buy  from  Dawklns,  either  the  timber 
or  tie  stumpage,  without  success. 

The  foregoing  is  substantially  all  the  evl* 
deuce  on  the  material  facts,  and  presents 
the  question  whether  the  court  below,  witiUln 
prescribed  rules,  was  Justlfled  In  deaylag 
plaintiff  the  fruits  of  his  verdict 

[2]  The  rule  of  law  governing  trial  courts 
in  such  cases,  as  declared  In  the  dedaions 
of  this  court  and  elsewhere,  la  th^t  though 
the  evidence  be  contradictory  the  verdict  of 
the  Jury  should  not  be  Interfered  with,  if  when 
considered  most  favorably  In  sui^rt  of  the 
verdict  it  does  not  stlU  appear  plainly  unwar- 
ranted by  the  evidence.  Owynn  v.  Schwarts, 
32  W.  Va.  487,  9  S.  E.  880:  State  v.  Cooper, 
26  W.  Va.  338.  The  reason  for  this  rule, 
founded  In  ancient  law,  is  that  when  the 
case  turns  on  the  weight  of  the  testimony, 
or  inferences  and  deductions  from  facts  prov- 
en, the  Jury  and  not  the  court  are  exclusively 
and  uncontrollably  the  judges.  State  v. 
Cooper,  supra;  Mitchell  v.  United  States 
Coal  &  Coke  Co.,  S7  W.  Va.  480,  68  S.  E.  366. 

This  rale  we  think  particularly  applicable 
to  the  case  here.  The  question  of  the  con- 
tract depended  for  the  most  part  on  the  con- 
flicting oral  evidence  of  the  witnesses,  with 
no  Inconsiderable  corroboration  of  plaintiff 
by  his  witness  Dawklns.  Certainly  the  trial 
conrt,  though  differing  from  the  Jury  In  the 
weight  and  credibility  of  the  evidence  of  the 
witnesses,  could  not  say  the  verdict  was 
plainly  not  warranted  by  the  evidence,  or 
that  manlftat  Injustice  had  been  done. 

[3]  Bat  It  Is  contended  that  as  the  court  be- 
low on  conflicting  evidence  set  aside  the  ver- 
dict^ the  rule  dedared  in  Miller  t.  Ininirance 
Co..  12  W.  Va.  116,  29  Am.  Bep.462,  Beynolds 
V.  Tompkins.  23  W.  Ta.  229,  and  lastly  In  Var- 
ney  &  Evans  v.  Lumber  &  Ufg.  Co.,  64  W. 
Va.  417.  63  S.  E.  203,  should  prevail,  namely, 
that  It  takes  a  stronger  cam  in  an  appellate 
court  to  reverse  an  order  granting,  than  one 
refusing  a  new  trial,  and  that  as  the  court 


below  set  aalde  the  verdict  and  awarded  a 
new  trial,  that  judgment  should  not  be  dis- 
turbed. The  mle  invoked  atemm  well  reeog- 
nized  not  only  in  our  caaee  but  In  the  ded- 
aions of  many  other  states.  8  Am.  Dig.  1714,. 
and  cases  there  collated.  But  the  rule  muat 
be  properly  Interpreted  and  applied.  It  may 
not  be  used  to  cover  t2ie  error  of  the  trial 
court  In  abusing  its  reasonable  discretion,  in 
awarding  new  trials  by  invading  the  prov- 
ince of  the  legal  triers  of  fact,  and  because 
differing  from  them  in  the  inferences  or  eaa- 
duslons  drawn  from  conflicting  oral  evid«ice 
substitute  its  judgment  for  that  of  the  jury. 
As  stated  in  MlUer  v.  Insurance  Company, 
supra,  the  rule  is  ai^llcable  where  the  evi- 
dence Is  aonflicting  and  the  verdict  it  againtt 
the  weight  of  the  evidence.  As  stated  in  3 
Am.  Dig.  1714,  supra,  the  rule  Is:  "A  stronger 
case  must  be  made  to  justify  the  dlstarbance 
of  an  order  granting  a  new  trial  for  imtuSl- 
dency  of  evidence  than  where  one  had  been 
refused." 

It  cannot  be  truly  said  that  the  evidence 
of  plaintiff  In  this  case  was  insufflcdent  to 
warrant  the  verdict,  or  that  it  was  so  over- 
borne  by  the  evidence  of  defendant  as  to 
evince  corruption,  partiality  or  prejudice  <n 
the  part  of  the  jury.  Justifying  the  court  be- 
low in  denying  plaintiff  the  benefits  of  that 
verdict 

Our  conclusion  is  to  reverse  the  Jndgment 
below  and  enter  judgment  bam  oa  tbm  ver- 
dict for  plalntUE. 

m  w.  Vft.  nil 

DONOBOB  T.  FREDLOGK,  Mayor,  et  aL 
(Supreme  Court  of  Appeals  of  Weat  Vlrginis. 
Sept  30,  1013.) 

(Bwttmbu*  by  Oe  CewfJ 

1.  MDfflOIPAL  COHPOEATIONS  (i  6^*)— ABATI* 
HKNT  or  NUISAHOB— POWBBS. 

Under  the  provisiona  of  the  <^arter  of  a 
city  that  the  council  th€reof  shall  have  the  pov- 
er  "to  regulate  the  making  of  division  fences 
and  party  walls  by  the  owners  of  adjoininfe  and 
adjacent  premises  and  lots;  to  prevent  mjoiy 
or  annoyance  to  tbe  pabllc  or  individoala  from 
anything  dangerous,  offensive  or  unwholesome; 
and  to  abate  by  summsry  proceedings  whatever 
in  the  opinion  of  tbe  council  is  a  nusiaiioe,"  tbe 
couDcll  may  abate  only  that  as  a  nuisance 
which  is  recognized  as  such  per  se  or  branded 
as  such  by  a  lawful  atatote  or  ondlnancb 

[Ed.  Note^For  other  cases,  see  Hnnidpal 
OorporattODL  Cent  Dig.  IS  1871-1S74,  1383, 
1384:  Dec  Dig.  {  623.*] 

2.  Iif  Jtmcnoir  (f  S6*>— Pitbuo  OnroEiB— lu 

LBOAI.  BBSOLUTXOH— ABATBlCUra  OF  Nul- 
BANOB. 

Equity  has  JnrlBdlctJon  to  restrain  a  era- 
nicipal  corporation  from  proceeding,  under  an 
illegal  and  Invalid  order  or  resolotdon,  to  re- 
move an  alleged  noisance,  where  private  rights 
are  encroached  upon  and  substantial  Injury  will 
ensue. 

[Ed.  Note.— For  other  cases,  see  Injunctica. 
Cent  Dig.  If  165,  166:  Dec  Dig.  (  %*] 

Appeal  from  Circuit  Court.  Bandolph  Ccm- 
ty. 
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BlU  by  Thomaa  Donohoe  against  A.  M. 
Fredlock,  Mayor,  and  others.  Decree  for  de- 
fendants, and  plaintiff  api»ealB.  Reversed,  de- 
murrer overmled,  and  Injunction  and  bill 
reinstated. 

EL  D.  Talbott,  of  xaUns,  for  appellant  H. 
G.  Kump,  of  BUdsa,  tn  avpOlem, 

LTNGH,  J.  Without  an  ordinance  of  a 
general  character  declaring  what  shall  be 
deemed  nuisances,  and  abatable  because  with- 
in such  declaratton,  and  without  an  ordi- 
nance regulating  "the  making  of  division 
fencefi,"  the  council  of  the  city  of  BlUns,  as- 
Boming  to  act  under  the  proTistons  of  its 
charter,  declared  a  fence  constructed  and 
maintained  by  Donohoe  on  his  lots  therein 
a  nuisance,  and  ordered  its  abatement  by  him 
within  a  few  hours  thereafter,  and,  upon  his 
failure  to  abate  it,  directed  the  police  officers 
to  remove  it  at  his  expense.  Upon  the  bill 
before  .us,  Donohoe  obtained  an  injunction 
restraining  enforc^mt  of  the  order.  The 
circuit  court  sustained  defendants'  demurrer 
to  the  bill  and  dissolved  the  injunction.  This 
appeal  followed. 

The  defendants,  members  of  the  council 
and  Its  officers  and  agents,  attempt  to  vindi- 
cate their  action  by  the  charter  authority  of 
the  city  (section  28,  c.  81,  Acts  19U),  which 
provides  that  "the  council  of  said  dty  have 
the  following  general  powers,  •  •  *  to 
regulate  the  making  of  division  fences  and 
party  walls  by  the  owners  of  ad3<dnlng  and 
adjacent  premises  and  lota,  *  *  *  to  pre- 
vent Injury  or  annoyance  to  the  pabUc  or  In- 
dividuals from  anything  dangerous,  offaislve 
or  unwholesome,  *  •  *  and  to  abate  by 
summary  proceedings  whatever  in  the  opinion 
of  the  council  Is  a  nuisance."  They  act  upon 
the  theory  that  these  general  powers  are  ful- 
ly operative,  in  the  abf<ence  of  an  ordinance 
enacted  in  due  form  end  applicable  alike 
to  all  persons  and  structures  of  the  character 
described;  the  bill  alleging,  and  the  demurs 
rer  admitting,  that  the  council  had  not  adopt- 
ed such  ordinance  at  the  date  of  Its  proceed- 
ings to  abate  the  fence  on  bis  property. 

[1]  The  L^slature  could,  in  Its  discretion, 
enact,  as  the  L^^latures  of  some  states 
(Maine  and  Massadiusetts  being  instances) 
have  enacted,  general  laws  defining  and  limit- 
ing the  character  and  h^t^t  of  division 
fences.  Having  that  irawer,  it  could,  in  the 
exercise  of  its  legitimate  authority,  vest  in 
any  municipality  like  power  and  authori^. 
Even  with  such  a  statute,  the  legislative 
grant  to  regulate  division  fences  does  not 
authorize  the  municipal  council  to  declare 
any  fence  a  nuisance  unless  and  until  its 
proper  officers  have,  by  a  general  ordinance, 
in  fact  declared  the  nature  and  character  of 
the  fences  that  may  be  so  constructed.  The 
power  to  regulate  means  only  power  to  enact 
a  reasonable  ordinance  for  that  purpose,  and 
thereafter  to  mforce  it  by  appropriate  pro- 
ceedings. It  does  not  vest  in  the  munidpaUty 
79S.IIL— «7 


the  power  to  declare  the  fence  of  any  one 
dtlzen  a  nuisance  and  abate  it,  without  first 
exerdslng  Its  legislative  power  to  presc^w 
what  foices  may  properly  be  built  and  main- 
tained. This  the  council  of  Elkins  may  have 
done.  But  the  bill  charges  failure  thus  to 
prescribe  any  general  rule  applicable  alike  to 
all  structures  of  this  character  prior  to  Its  at- 
tempt to  dedare  plaintiff's  fence  a  nuisance 
and  to  abate  It  as  such  by  summary  proceed- 
ings: 

The  authority  of  municipal  conndls  In  re- 
spect to  the  exercise  of  the  powers  conferred 
by  charter  or  the  general  statute  (chapter  47, 
Code  1906)  on  dtles  having  been  but  recently 
discussed  In  Parker  v.  Fairmont  (not  report- 
ed) by  Judge  Robinson,  a  redlscusslon  could 
serre  no  useful  purpose.  That  case  is  dted 
for  the  holding  (points  1  and  2  of  the  sylla- 
bus) that,  under  the  provisions  of  the  charter 
of  a  dty,  the  same  as  Code  1906,  c.  47,  |  28. 
that  "the  council  shall  have  power  to  abate  or 
cause  to  be  abated  anything  whldi  in  the 
opinion  of  a  majority  of  the  whole  council 
shall  be  a  nuisance,"  the  coundl  may  abate 
only  that  as  a  nuisance  which  Is  recognized 
as  such  per  se  or  branded  as  such  by  lawful 
statute  or  ordinance.  The  rule  thus  stated, 
when  applied,  as  it  properly  may  be,  to  the 
facts  averred  by  the  bill  In  this  case,  renders 
certain  the  c<mclusion  that  tlie  action  of  the 
council  of  the  dty  of  Elkins  Is  erroneous,  and 
subject  to  restraint  by  the  injunctive  process 
of  a  court  of  equity  at  the  suit  of  the  plain- 
tiff. In  addition  to  the  authorities  dted  by 
Judge  Robinson,  we  dte  the  following:  Gross- 
man V.  Oakland,  80  Or.  478,  41  Pac.  6,  36  L. 
R.  A.  693,  eO  Am.  St  Rep.  832;  Walker  v. 
Jameson,  140  Ind.  681.  37  N.  B.  402,  28  L.  B. 
A.  679,  683,  49  Am.  St.  Bep.  222;  St  Louis 
V.  Heltzeberg,  141  Mo.  376,  42  S.  W.  964,  30 
L  B.  A.  651.  64  Am.  St  Rep.  516;  McQullUn 
on  Mun.  Ord.  S  441;  3  McQulllln  on  Mun. 
Corp.  }  901 ;  Joyce  on  Nuisances,  H  332,  344. 

[2]  likewise,  the  third  syllabus  of  the 
Parker  Case  setties  the  question  discussed  by 
the  defendants  here,  namely,  the  existence  of 
an  adequate  remedy  at  law  by  certiorari.  It 
is  that  "equity  vrlll  restrain  a  mnnldpal  cor^ 
poraUon  from  proceeding,  under  an  illegal 
and  invalid  order  or  resolution,  to  remove  an 
alleged  nuisance,  where  private  rights  are  un- 
lawfully encroached  upon  and  Irreparable  in- 
jury will  ensue."  See,  also,  Teass  v.  St  Al- 
bans, 88  W.  Va.  1,  17  S.  a  400,  19  L.  R.  A. 
802 ;  Railroad  Co.  v.  Trladelphia,  68  W.  Va. 
487,  52  S.  E.  499 ;  Improvement  Co.  v.  Blue- 
field,  69  W.  Va.  1,  70  S.  B.  772,  38  I*  B.  A. 
(N.  S.)  759;  Hartman  v.  Mayor,  1  Marv.  (Del.) 
216,  41  AU.  74;  Carney  v.  Barnes,  66  W.  Va. 
581,  49  S.  E.  423. 

But  defendants  insist  that  the  bill  is  fatal- 
ly defective,  and  therefore  that  the  court  did 
not  err  in  sustaining  tbdr  demurrer,  because 
It  falls  to  aver  irreparable  injury  consequent 
upon  the  consummation  of  the  proceedings  by 
abatement  They  also  likewise  contend  that 
the  biU  U  defective  beca^^^^^f  |l^e^\u)r^[^ 
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aver  tbe  absence  of  an  adequate  remedy  at 
law.  While  the  usual  and  better  practice  re- 
quires these  technical  averments,  yet  to  bold 
a  bill  defective  because  of  tbelr  omission, 
when  It  states  the  facts  from  which  the  court 
as  well  as  the  pleader  may  reasonably  con- 
clude that  Irreparable  Injury  will  probably 
ensue  unless  relief  is  granted,  would  seem 
to  give  to  these  phrases  undue  merit  and  ef- 
fect At  best,  they  express  mere  conclusions 
from  the  facts  averred.  They  are  Impotent 
for  any  purpose,  unless  the  facts  alleged  war- 
rant the  conclusion.  But  there  Is  authority 
at  least  holding  It  unnecessary,  In  order  to 
obtain  an  Injunction  to  restrain  tre^ass,  that 
plaintiff  should  aver  or  prove  inability  to  ob- 
tain adequate  compensation  in  damages  in  an 
action  at  law.  Manchester  v.  Manchester,  25 
Grat  (Va.)  825,  828;  Anderson  v.  Harvey,  10 
Grat  (Va.)  386,  398;  Rakes  t.  Rustln  Land 
Mln.  &  Utg.  Co.,  22  S:  EL  498,  2  Va.  I>ec.  156, 
158. 

The  court  is  therefore  of  opinion  to  reverse 
the  decree,  overrule  the  demurrer,  reinstate 
the  injunction,  and  remand  the  case  for 
further  proceedings  In  accordance  with  the 
principles  herein  annovmced  and  oth^wise 
according  to  law. 


(7S  w.  Va.  7U) 

BANK  OP  UNION  v.  BAIRD  et  al. 
(Sopreme  Court  of  Appeals  of  West  Virginia. 
Sept  30,  1913.) 

(Syllabua  by  the  Court.) 

1.  Priob  Case  Appbovbo  and  Reaffibiced. 

Points  1,  2,  3,  4,  6,  7,  and  8  of  the  sylla- 
boB  in  Bank  of  Union  v.  toeb  Shoe  Co.,  76  S. 
B.  883,  approved  and  reaffirmed. 

2.  Time  (S  6*>— Process— TiifE  fob  Retubr 
—"Month." 

The  summons  of  a  justice,  issued  Aujrust 
24,  1901,  and  returnable  September  24,  1901,  Is 
not  invalid  under  section  202,  c.  50,  Code  1906. 
Being  returnable  on  the  day  of  the  next  suc- 
ceeding "month"  corresponding  with  its  date, 
it,  by  proper  construction,  conforms  to  the  re- 
quirement of  that  section  that  it  shall  be  re- 
tamable  not  less  than  one  month  after  its  date. 

[Ed.  Note.— For  other  cases,  see  Time,  Gent 
Dig.  H  6-8;  Dec.  Dig.  I  5.* 

For  other  deflnitloni,  see  Words  and  Phrases, 
vol  B,  pp.  4574,  4576 ;  vol.  8,  p.  7r24.] 

(Aidiiional  Byllahva  ly  Editorial  Siaf.) 

3.  Gabnishveitt  (8  191*)— Costs— Rights  of 
Gabnishge. 

A  garnishee  may,  when  the  debtor  is  serv- 
ed with  process  or  defends  the  action,  disregard 
any  Irregularity,  but  otherwise  he  pays  a  judg- 
ment against  him  at  his  peril,  and  therefore  is 
allowed  to  charge  the  funds  in  his  hands  to  the 
extent  necessary  to  test  the  validity  of  the  pro- 
ceediogs. 

[Ed.  Note.— For  other  cases,  see  Garnishment 
Cent  Dig.  SS  372-379 ;  Dec.  Dig.  9  191.*] 
Poffenbarger,  P.,  and  Robinson,  J.,  dissenting. 

Brror  to  Olrcuit  Court,  Kanawha  Gonnty. 
Action  by  the  Bank  of  Union  against  A. 
Baird.  tradii^,  etc.,  and  others.  Judgment 


for  defendants,  and  plaintUT  brings  error. 
Reversed  and  remanded. 

A. .  M.  Prichard,  S.  S.  Green,  and  A.  P. 
Hudson,  all  of  Charleaton,  for  plaintiff  in 
error.  Couch  &  Brlggs,  of  Cbarleston,  for 
defendants  In  error. 

LYNCH,  J.  [1]  Tbe  fond  InvolTed,  the 
questions  for  determination  exc^t  two^  and 
the  parties  interested  save  the  defendant 
Hooton  it  Baird  Company,  are  the  same 
fund,  questions,  and  parties  as  those  In- 
volved In  Bank  of  Union  t.  Loeb  Sho^  Co., 
76  S.  E.  883,  recently  decided  by  this  court. 
In  each  case,  the  controversy  la  between  at- 
taching creditors  of  Thomas  Watson,  an  ab- 
sconding debtor,  who  failed  to  appear.  The 
opinion  in  the  Loeb  Case  so  fnlly  discusses 
the  legal  questions  involved  that  repetition 
thereof  would  avail  nothing.  The  piindples 
thereby  announced,  and  sustained  by  soood 
reasoning  and  authority,  are  applicable  and 
applied  to  the  controverted  facts  of  the 
present  case. 

The  two  questions  distinguishing  this  from 
the  Loeb  Case  are :  First,  whether  tbe 
amount  involved  is  sufficient  to  sustain  Juris- 
diction here  on  writ  of  error;  and,  second, 
whether  the  second  summons  required  by 
section  202,  c.  50,  Code,  the  first  not  havhig 
been  served  on  Watson,  who  did  not  appear, 
is  legally  sufficient  thereunder, 

[3]  The  first  was  discussed  by  Judge  Ull- 
ler  in  the  Loeb  Case,  but  not  decided  be- 
cause not  necessary.  It  relates  to  the  incla- 
slon  of  the  costs  incurred  by  the  garnishee 
on  appeal  from  the  Judgment  of  the  Justice 
to  the  intermediate  court  of  Kanawha  cooo- 
ty  to  test  the  validity  of  the  attaclunent  pro- 
ceedings of  Baird  before  the  former.  The 
garnishee,  being  a  mere  stakeholder,  may, 
when  the  debtor  is  served  with  process  to 
answer  or  Is  present  defending  the  action, 
disregard  any  Irregularity  In  snch  proceed- 
ings. But  otherwise  he  pays  a  Judgment  or 
order  against  him  at  his  perlL  To  tills  end 
he  is  allowed  to  charge  tbe  fond  In  his  liands 
to  the  extent  reasonably  necessary  to  test 
the  validity  of  tiie  proceedings.  Railroad  v. 
Rogers,  52  W.  Va.  4S0,  44  8.  E.  300,  62  L.  H. 
A.  178;  Drake  on  Attachments,  H  692-688; 
8  Am.  &  Eng.  Enc.  Law,  1218.  Therefore  tbe 
costs  Incurred  by  flie  Charleston  Natioral 
Bank,  on  the  writ  of  error  to  tbe  Intermedi- 
ate court,  are  properly  payable  out  of  the 
funda  In  its  liands.  To  this  extent  the  fund 
Is  depleted  to  Uie  Injury  of  the  Bank  of 
Union,  should  it  appear  tliat  tbe  Baird  Judg- 
ment is  valid  and  a  blnUng  diarge  against 
the  funds  in  controversy.  It  is  tberefoie 
proper  to  indnde  these  costs.  Inclndbii 
them,  the  amount  In  controversy  Is  sufficient 
to  sustain  appellate  Jurisdiction. 

12]  As  to  the  second  question,  sectloD  202, 
c.  50,  Code,  provides  that  where  the  first 
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snrnmons  lasned  by  a  Justice  In  proceedings 
by  attachment  is  not  serred  on  the  defend- 
ant, and  he  does  not  appear  to  answer,  there 
shall  Issue, a  second  snmrnona,  returnable 
"not  less  than  one  or  more  than  two  months 
after  Its  date,"  The  smnmona  so  required 
and  issued  was  dated  August  24th,  and  made 
returnable  September  24,  1901.  The  Bank  of 
Union  contends  that  the  return  day  Is  less 
than  one  month  after  the  date  of  Issuance. 
We  decline  to  give  assent  to  that  view. 
The  time  interrenlng  is  one  mouth,  and  not 
less.  By  section  14,  c  13,  Code,  the  word 
"month,"  when  used  in  a  statute,  means  a 
calendar  month;  that  Is,  the  period  of  time 
Intervening  between  any  date  of  one  month 
and  the  corresponding  date  In  the  next  suc- 
ceeding month,  when  the  latter  has  that 
number  of  days.  Or,  as  generally  stated, 
"it  means  a  month  as  designated  In  the  cal- 
endar, without  regard  to  the  number  of  days 
It  may  contain,  and  Is  to  be  computed,  not 
by  countlDg  days,  but  by  looking  at  the  cal- 
endar ;  and  it  runs  from  a  given  day  in  one* 
month  to  a  day  of  the  corespondlng  number 
In  the  next  month,  except  where  the  last 
month  has  not  so  many  days,  in  which  event 
it  expires  on  the  last  day  of  that  month." 
38  Cyc.  312,  813;  Daley  v.  Anderson,  7  Wyo. 
1,  48  Pac.  839,  75  Am.  St  Bep.  870;  McGinn 
T.  State,  46  Neb.  427,  65  N.  W.  46,  30  U  B. 
A.-  450,  60  Am.  SL  Bep.  617;  Trust  &  Deposit 
Go.  V.  Buddington,  27  Fla.  215.  9  South.  246, 
12  U  R.  A.  770;  Be  Gregg's  Estate,  213  Pa. 
260.  62  Atl.  857;  Williamson  v.  Farrow,  1 
BaUey  (S.  0.)  611,  21  Am.  Dec.  492. 

But  the  bank  places  stress  upon  the  word 
"after,"  as  used  In  the  section,  and  argues 
that  a  numtb  affcor  August  24th,  the  date 
of  the  summons,  would  not  end  until  Sep- 
tember 25th.  It  Is  pertinent  to  Inquire  what 
Is  the  date  for  the  expiration  of  the  first 
month  after  August  24th,  in  view  of  the 
meaning  of  the  word  "mcmth"  prescribed  by 
statute  and  as  defined, by  the  autborltleB 
dted.  Is  it  not  the  corresponding  date  in 
the  ensuing  September?  Froip  August  24th 
to  September  24th  la  one  month,  and  the 
first  and  only  period  of  one  moafk  after  the 
first  date.  To  September  26th  Is  one  month 
and  one  day  after  August  24th.  The  Legis- 
lature evid^tly  Intended  the  calendar 
month,  after  the  date  of  the  summons,  as 
Qte  montli  exidiliUE  on  the  corresponding 
date  In  the  next  suooeedii^  month.  See 
State  T.  Mounts,  86  W.  Ya.  179,  14  S.  EI  407, 
afi  li.  B.  A.  243.  The  propriety  of  this  con- 
fltmction  seems  so  obviously  manifest  that 
further  discussion  seems  unnecessary. 

We  reiterate  the  principles  announced  in 
tlie  Loeb  Gase,  sq  &r  as  ai^cable,  and  ap- 
ply fliem  to  the  facts  here,  which,  as  stated, 
are  In  the  main  those  involved  in  the  former. 
We  hold  duit  the  Bank  of  TTnlon  attachment 
Is  valid;  that  the  Baird  attachment  is  In- 
valid, because  of  the  imperfect  affidavit  on 


whidi  It  la  based;  that  the  amooilt  In  con- 
trovert exceeds  9100  ;  that  a  aidnequent 
attaching  creditor  Has  a  right  to  contest  the 
validity  of  a  prior  attachment  cm  the  same 
fund;  and  that  both  summonses  issued  by 
the  Justice  in  the  Balrd  attachment  proceed- 
ings, under  sections  26  and  202,  c  60,  Code, 
are  sufficient 

As  In  the  Loeb  Case,  so  in  this,  we  think 
there  Is  error  in  the  judgment  of  the  Inter- 
mediate court  of  Kanawha  county  of  July 
21,  1910,  and  for  wbich  we  reverse  It  and  re- 
mand the  case,  to  be  further  proceeded  in 
according  to  the  principles  enunciated  In 
both  cases,  and'  further  according  to  the 
rules  and  principles  of  law  governing  the 
trial  of  like  cases. 

BOBINSON,  J.  (dissenting).  The  aflldavit 
for  the  Balrd  attachment  Is  sufilctoit  The 
judgment  ought  to  be  affirmed. 

POFFBNBABGEB.  P.,  joins  In  this  dif;- 
sent 


(72  W.  Vb.  72B) 

GUERIN  et  aL  v.  PITTSBURG,  C,  O.  &  ST. 
L.  BT.  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Sept  Sa  U18.) 

(Byllalua  &y  the  Oouri.) 

1.  Cabbuces  (S  303»)— Duty  to  ALiGHTina 
Passknoeb. 

It  Is  the  doty  of  a  railroad  company  to 
stop  its  trains  at  atadons  a  reasonable  length 
of  time  for  its  pasaengera  to  alight  with  safety, 
and  its  failure  to  do  so  is  negligence. 

[Ed.  Note.— For  other  casea,  aee  Carriers, 
Cent  Dig.  »  1216,  1218,  1224,  1226-1232, 
1234-12^  1248;  De&  Dig.  §  303.*] 

2.  CABBIXB8  a  808*>— InJtrsT  to  AuoHTXifo 
PASSBKoaa. 

A  railroad  company  is  liable  to  a  passenger 
who,  without  fault  on  bis  part,  ia  injured,  while 
attempting  to  alight  by  the  starting  and  sad- 
den atoppmg  of  the  train,  after  it  bad  stopped 
at  hia  deatination  to  let  off  and  take  on  pas- 
sengers, but  not  long  enough  to  glvQ  him  a  rea- 
sonable opportunity  to  get  off. 

[Eld.  Note.— For  other  cases,  aee  Carriers, 
Cent  Dig.  »  1216,  1218,  1224,  1228-1232, 
1234-12«[),  1243;  Dec.  Dig.  |  30^*] 

8.  Appeal  and  Ebrob  (8  1002*)— Review— 
confucnno  evidbnce. 

When  the  verdict  rests  upon  conflicting 
oral  testimony  of  expert  witnesses,  and  there 
are  no  controlling  facta  or  circamstances,  ad- 
mitted or  clearly  proven,  which  are  inconsistent 
with  the  jury's  finding,  the  court  should  not 
disturb  it 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error.  Cent.  Dig.  H  3936-8937 ;  Dec.  Dig.  S 
1002.*] 

Error  to  Circuit  Court,  Brooke  County. 

Adftn  by  Estella  Guerin  and  Frank  Lh 
Guerln,  her  husband,  against  the  Pittsbmrg, 
Cincinnati,  Chicago  St  Loula  Ballway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.  Affirmed. 
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J.  B.  Bommfirrille,  of  Wheeling,  for  plain- 
tiff Id  error.  R.  L.  Bamsey.  of  Follansbee, 
and  Jobn  J,  Coniff,  of  WbeeUi^  for  defond- 
ants  In  enor. 

WILLIAMS,  J.  Bstella  Guerln  and  Trank 
Qnerln,  her  hnaband*  reoowed  a  verdicC  for 
16,000  In  a  Joint  action  against  the  Plttabu^, 
(Sndnnatl,  Chicago  ft  St  Ldnls  Ballway 
Company,  a  corporation,  for  a  personal  In- 
jury matalned  by  Mrs.  Onerln,  alleged  to 
have  been  caused  by  defendants  negligence. 
The  conrt  reused  to  set  aeAde  the  verdict 
and  grant  It  a  new  trial  on  defendant's  mo- 
tion, and  entered  judgment  on  the  verdict, 
and  defendant  obtained  this  writ  of  error. 

Tbe  principal  question  presented  1b,  Does 
the  evident^  support  the  verdict  of  the  Jury? 
Having  purchased  their  tickets,  plaintiffs, 
with  their  three  little  children,  aged  about 
one,  four,  and  Are  years,  respectively,  board- 
ed defendant's  train  at  Pittsburg  to  go  to 
Follansbee.  They  were  riding  In  the  rear 
coach  of  a  train  composed  of  five  day  coaches 
and  a  baggage  car.  They  were  seated  on  op- 
posite sides  of  the  aisle,  near  the  front  end 
of  the  coach,  and  when  the  train  stopped 
at  Follansbee  Mr.  Guerln  took  the  baggage 
and  the  oldest  child  and  got  off,  and  Mrs. 
Guerln  was  following  him,  carrying  the 
youngest  child  in  her  arms  and  leading  tbe 
other.  Just  as  she  had  gotton  out  onto  the 
platform  of  the  coach  and  was  about  to 
start  down  the  steps  the  train  began  to  pull 
out  The  brakeman,  who  was  between  the 
third  and  fourth  cars,  says  he  had  gotten 
onto  tbe  step  and  looked  back,  saw  Mrs. 
Guerin's  position,  and  called  to  her  to  "wait 
a  minute,"  and  immediately  ran  into  the 
coach  and  put  on  the  brakes  and  stopped  tbe 
train  suddenly,  which  threw  her  against  tbe 
railing  of  the  platform  with  such  force,  she 
says,  as  to  bruise  and  injure  her  Internally. 
The  train  had  moved  about  the  distance  of 
half  a  car  length,  and  was  going  at  the  rate 
of  about  two  miles  per  hour  when  It  was 
stopped.  This  occurred  at  9:35  p.  m.  on  the 
24th  I>ecember,  1908.  It  was  therefore  dark. 
There  Is  evidence  that  the  coach  on  which 
plaintiffs  were  riding  was  crowded  with  pas- 
sengers, and  that  Mrs.  Guerln  was  exercising 
reasonable  care  and  diligence  to  alight  from 
it  vben  she  was  hurt  She  had  a  child  in 
her  arms  and  was  leading  another  by  the 
band,  and  was  therefore  necessarily  hlnd^ 
ed  in  her  progress. 

[1,2]  It  was  clearly  the  duty  of  defend- 
ant to  stop  Its  train  a  reasonable  lengtli  of 
time  to  allow  all  Its  passengers  for  Follans- 
bee to  alight  In  safety.  If,  on  account  of  tbe 
large  number  of  passengers,  it  was  neces- 
sary to  make  a  longer  stop  than  usual,  It 
was  Its  duty  to  do  so.  4  Elliott  on  Ball- 
roada,  *{  1828.  Tbe  uncontradicted  evidence 
18  tbat  Mrs.  Onerin  had  gotten  out  of  the 
coach  onto  the  platform,  while  the  train  was 
standing,  and  was  In  the  act  of  starting 


down  the  steps  when  the  train  started,  and 
while  she  was  In  that  position  the  brakeman 
caused  tbe  train  to  be  stopped,  after  it  had 
moved  about  half  a  car  length,  so  sudden^ 
as  to  Jerk  her  against  the  railing.  This  was 
negUgenc&  Duty  v.  C.  &  O.  By.  Co..  70  W. 
Va.  14,  73  &  a.  S31;  4  Blllott  on  Ballroadi^ 
1  1627,  and  cases  dted  tn  note  10. 

[8]  It  is  also  instated  that  the  verdict  Is 
excesslv&  It  appears  that  the  raiUns  of 
ttie  car  came  In  violent  contact  wltli  Mrs. 
Ouerln's  body  tm  her  rl^t  side  Just  abovs^ 
and  a  Uttle  in  front  of,  tba  jfeMc  bona  Sbe 
Immediately  went  to  the  home  of  her  mother 
about  two  squares  from  the  station,  and 
had'  arnica  and  wltch-taaael  applied  to  Uw 
bruised  parts.  On  the  next  day,  whldi  was 
Christmas,  she  and  her  husband  wait  by 
street  car  to  Toronto,  Ohio,  to  visit  at  tbe 
home  of  Mr.  Onerin's  father,  and  remained 
there  two  days  and  nights.  They  then  re> 
turned  to  Follansbee  and  remained  there  tbe 
night  of  the  27tb,  and  on  the  next  day  went 
to  Pittsburg.  On  the  Sd  of  January  follow- 
ing she  called  in  Dr.  Hendersm,  her  family 
physician  at  McKeesport  Pa.,  who  gave  h» 
some  medicine.  He  was  called  to  see  bw 
again  between  tbe  &tb  and  10th  of  April 
following.  At  that  time  Dr.  McCurdy  was 
also  called  In,  and  he  examined  her,  but  gave 
her  no  treatment  She  was  sick  abed  for 
two  weelcs  In  August  following,  and  was 
treated  every  day  by  Or.  Henderson.  Sbe 
then  went  to  the  home  of  her  mother  In 
Follansbee,  and  remained  there  two  or  three 
months,  during  which  time,  she  says,  she 
was  not  treated  by  any  physldan,  but  waa 
ailing  all  the  time.  And  In  February,  1910, 
she  was  taken  to  the  hospital  In  Pittsburg 
and  underwent  an  operation.  Dr.  Dlxon, 
who  performed  the  operation,  says  he  found 
a  tumor  on  the  right  ovary,  which  was  ad- 
hered to  the  appendix,  also  a  degeneration, 
in  the  early  stage,r  of  the  left  ovary,  and  that 
the  uterus  was  turned  down  at  right  angles 
toward  the  right  ovary.  He  says  he  found 
It  necessary  to  remove  the  ovaries,  and  did 
so,  and  also  sewed  up  a  laceration  which  he 
found  In  the  perineum.  The  testimony  con- 
flicts as  to  whether  these  serious  troubles 
were  the  direct  result  of  the  hurt  she  re- 
ceived on  the  24th  December,  1908.  or  were 
due  to  childbirth.  Mrs.  Guerln  testlfles 
that  prior  to  the  accident  she  was  a  per- 
fectly strong  and  healthy  woman,  and  that 
shortly  thereafter  she  began  to  have  pains  In 
the  region  of  the  right  ovary,  which  continued 
to  grow  more  severe  until  the  operation  was 
performed.  Dr.  Dixon,  who  appears  to  be  a 
skillful  surgeon,  testified,  in  answer  to  an  hy- 
potbetlcal  question  based  upon  the  facts 
and  drcumstances  testified  to  by  plaintiff's 
witnesses,  that  her  Injury  was  the  direct  re- 
sult of  the  hurt  which  she  received  when 
alighting  from  tbe  train.  In  view  of  the 
nature  of  her  injury,  it  being  altt^tbtf  in- 
ternal, Qie  o]^ons  of  ^^Itfnl  physicians 
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and  surgeons  were  the  best  proof  of  wbi<ix 
the  nature  of  tbe  case  was  susceptible. .  And 
tbe  opinion  evidence  of  Dr.  Dixon  la  snfiS- 
clent  to  support  the  verdict  True  he  Is 
contradicted  by  the  opinions  of  other  experts, 
but  It  was  tbe  province  of  the  jury  to  decide 
upon  the  weight  or  value  to  be  given  to 
their  testimony.  There  being  no  controlling 
facts  or  circumstances,  undisputed,  which 
are  inconsistent  with  the  testimony  of  Dr. 
Dixon,  the  court  properly  overruled  defend- 
ant's motion  to  set  aside  the  verdict. 
Finding  no  error,  On  jodgment  la  affirmed. 

(72  W.  Vs.  n» 

ASHBAUOH  V.  GHESAPBAKB  ft  O. 
BT.  CO. 

(Snpreme  CJonrt  of  Appeals  of  West  Tirgtnla. 
Sept  80,  1913.) 

(ByttaTnu  by  the  Cowrt.) 

1.  BAiLSOAin  (S  68*)— Obaitt  of  BlOHT  07 
Wat  —  CoRBTBiroTiON  —  Width  Fizsn  bt 

Possesion  of  a  ■trip  of  land  by  a  railroad 
company,  manifested  aiM  evidenced  by  mainte- 
nance of  its  tracks  on  a  part  thereof  and  in- 
closion  of  the  residue  within  a  fence  and  care 
of  it  as  by  moving  it  regularly,  for  a  long  pe- 
riod of  time,  as  and  for  its  right  of  wav,  under 
a  general  and  Indefinite  grant  thereof  oy  deed, 
not  specifying  its  width,  without  objection  on 
the  part  of  the  owners  of  the  tract  of  land  out 
of  which  the  grant  was  made,  conatitutei  a 
practical  construction  of  the  grant  fixing  and 
determining  the  width  of  the  right  of  way  and 
making  it  coextensive  with  such  possession,  al- 
though the  possession  and  aoquiescence  are  not 
shown  to  have  commenced  with  the  date  of  tbe 
deed  or  the  construction  of  the  road. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dir  H  ie>8>  160 ;  Dec  Dig.  %  68.*] 

2.  Raxlboads  (S  68*)— Graivt  or  Right  or 
Wat— Enjotment— CoNffTBuonoN  or  Side 
Tkaok. 

The  coDstmction  of  a  side  track  within  the 
area  so  occupied  and  used  by  the  railroad  com- 
pany is  not  an  enlargement  of  the  easement 
granted  by  the  deed  and  defined  by  the  conduct 
of  the  parties. 

[Ed.  Note.— For  other  caBea,  see  Railroads, 
Cent  Dig.  H  169.  160;  DecTDlg.  |  68.*] 

Robinson,  J.,  dissenting. 

Error  to  Circuit  Court,  Ejmawba  County. 

Action  by  J.  W.  Ashbaugh  against  the 
Chesapeake  ft  Ohio  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brliw 
ror.   Reversed  and  remanded. 

Simma,  Enslow.  Fitspabldc  ft  Bakw,  of 
Hnntington,  for  plaintiff  In  error.  A.  M. 
Belcher,  of  Obarleattm,  for  defendant  In  er> 
ror. 

POFFBNBABOBB,  3.  The  jndgmrat  for 
tbe  sum  of  9250,  complained  of  on  this  writ 
of  error,  was  recovered  In  an  action  of  tres- 
pass on  the  case  ttw  an  alleged  Injnry  done 
by  the  constmctlon  of  a  side  trade  on  a  atrip 
ot  land  aboat  80  feet  wide  and  094  feet  lonft 
wtdcb  the  defendant  <dalm8  as  a  part  of  its 
ri^t  (rf  way,  and  which  the  plaintiff  claims 


as  a  part  of  his  farm,  not  Included  In  the 
right  of  way.  The  assignments  of  error 
Insisted  upon  in  the  argument  for  the  plain- 
tiff in  error  include  only  rulings  upon  In 
structions  and  a  motion  to  set  aside  the  ver- 
dict There  Is  a  general  charge  of  erroneous 
rulings  relating  to  the  admissibility  of  evi- 
dence, bnt  there  are  no  specific  assignments 
of  such  errors  in  the  petition  or  the  brief. 

By  their  deed  dated  October  6, 1860,  Joshua 
Monls  and  Benjamin  Morris  granted  the 
right  of  way,  the  width  of  which  is  In  con- 
troversy, with  the  following  spedflcatlon  and 
description  thereof:  "The  right  of  way  for 
the  construction  of  a  double  track  of  railway 
through  the  lands  owned  by  them  on  the 
south  Bide  of  Kanawha  river  In  Kanawha 
county.  West  Virginia,  provided  no  injury  Is 
done  to  the  buildings  thereon  said  lands  ly- 
ing above  and  adjoining  the  lands  of  Mrs. 
Crockett  with  all  the  privileges  and  Immuni- 
ties necessary  and  requisite  for  the  construc- 
tion, use  and  enjoyment  of  the  same"  Under 
thia  deed,  the  main  line  of  the  Chesapeake 
ft  Ohio  Railway  Company  was  constructed  a 
great  many  years  ago,  and,  at  tbe  date  of 
the  inception  of  this  controversy,  It  consisted 
of  a  double  track  through  the  premises.  On 
the  north  side  of  the  strip  occupied  by  tbe 
tracks,  there  was  at  that  time  a  strip  about 
40  feet  wide,  extending  to  a  county  road,  and 
about  S94  feet  long.  In  tbe  year  1901  the 
defendant  built  on  this  strip  a  side  track, 
the  center  of  which  was  distant  from  the 
center  of  tbe  adjacent  main  track  18  feet 
From  the  plaintUTs  fence,  south  of  the  sontli 
track  of  the  defendant  apparently  used  and 
recognized  as  the  limit  of  the  right  of  way 
on  the  south,  the  distance  to  the  center  of 
the  south  track  is  12  feet,  from  the  colter 
of  tbe  south  tnu^  to  the  center  of  the  north 
track  18  feet,  from  the  caxtet  of  the  north 
main  track  to  the  center  of  the  aide  track 
13  feet,  and  from  the  center  of  the  side  track 
to  the  f  nice  ronntog  along  the  south  side  of 
the  county  road  40  feet,  according  to  the 
figures  glvoi  on  a  map  filed  as  a  part  the 
plaintiff's  evidence.  The  three  tracks  thus 
anwar  to  oocopy  a  stilp  less  than  SO  feet 
wide,  measured  from  the  fence  on  the  south 
side  of  the  railroad,  but  the  plaintUTs  con- 
tention is  that  nnidter  thia  grant  the  railway 
company  was  mtltled  to  use  only  so  much 
land  as  would  accommodate  Its  two  main 
tracks,  amounting  to  29  feet,  18  feet  between 
the  centers  of  the  two  tracks  and  an  aUow- 
anoe  of  8  feet  on  each  side.  On  the  other 
hand,  the  railway  company  t^lms  a  grant 
of  such  land  as  it  had  the  right,  under  the 
statute  at  tliat  tlm^  to  condemn,  nam^,  100 
feet  uid.  If  not  tiiat,  land  for  the  accommo- 
dation of  side  traclES,  signal  towers,  and 
telegraph  poles,  in  addition  to  its  main 
tracks,  and  lastly  so  much  of  the  land  as  it 
took  possession  of  and  haa  used  under  the 
grant 
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Along  the  fence  between  the  county  road 
and  the  strip  In  controversy  there  are  tele- 
graph poles,  some  of  which  are  on  the  side 
next  to  the  county  road  and  others  on  the 
side  thereof  next  to  the  railroad.  On  these 
poles  are  the  wires  of'  the  railway  company 
and  the  Western  Union  Telegraph  Company. 
Which  company  erected  them  in  the  first  In- 
stance, the  evidence  does  not  show,  bat  the 
employ^  and  agents  of  the  railway  company 
say  they  belong  to  It  The  plaintiff  admits 
that  at  no  time  within  the  eight  years  ot  hts 
ownership  of  Ills  property,  prior  to  the  com- 
mencement  of  his  action,  did  be  in  any  man- 
ner exercise  any  control  over  the  strip  in 
question  or  make  any  use  of  it^  nor  Is  there 
any  evidence  tending  to  prove  that  his  Imme- 
diate predecessor  In  title,  Mazy  Jane  Layden, 
or  his  remote  predecessor^  the  Morrises,  ever 
did  BO.  He  lived  In  the  town  of  Marmet,  Jnst 
outside  of  whi(A  his  land  Ilea,  for  a  pertod 
of  about  nine  years,  before  he  boi^ht  the 
land,  and  was  unable  to  say  anybody  bad 
ever  made  any  nse  of  the  strip  of  land  at 
any  time  during  tbat  peeioA^  but  refiued  to 
admit  tbat  the  railway  company  bad  done  bo. 
On  the  contraiT,  be  denied  that  tlii^  mowed 
it  and  kept  it  clean.  Though  positively  dry- 
ing fhlB  in  one  part  of  bis  testimony,  he  aaya 
In  another  it  did  not  do  so  to  bis  knowledge, 
and  he  does  not  think  it  did.  As  to  the  lo- 
cation of  the  telegrapb  poles,  he  Bald*  "I 
think  some  are  on  one  aide  and  some  on  an- 
other" (speaking  of  tbe  fence).  Having 
shown  bis  ownership  of  tbe  Horrla  land,  sub- 
ject to  the  right  of  way  granted,  be  isoved 
by  the  testimony  of  a  dvll  en^eer  tliat  It 
is  possible  to  build  a  double-track  railroad  on 
29  feet  of  ground.  This  witness  was  Interro- 
gated as  to  whether  tbat  would  be  auffldent 
for  tel^aph  lines  and  side  trackB,  and  he 
said,  "No,  I  didn't  say  that ;  simply  for  the 
railroad  trades."  When  asked  what  would 
be  a  reasonable,  necessary,  and  proper  right 
of  way  for  a  double-tra<^  railroad,  he  said, 
"I  could  not  tell  that"  Additional  testimony 
of  his  on  cross-examination  shows  that  he 
did  not  mean  to  say  29  feet  was  a  sufficient 
right  of  way  for  a  double-track  railway  with 
"the  privileges  and  Immunities  necessary  and 
requisite  for  the  construction,  use,  and  en- 
joyment of  the  same." 

The  evidence  adduced  by  the  defendant 
tended  very  strongly  to  show  its  dominion 
over  the  strip  of  land  for  a  long  period  of 
time.  W,  S.  Spencer,  roadmaster  of  the 
defendant  for  a  period  of  about  15  years, 
ending  in  1905,  said  that  part  of  tbe  road 
Inyolyed  here  was  nnder  his  supervision, 
and  he  kept  the  grass  mowed  on  it  during  all 
of  that  time,  and  tbat  the  fence  bad  been 
built  between  it  and  the  county  road  by  the 
railway  company  in  1893  or  1894.  He  said 
the  strip  was  kept  clean  by  the  company 
clear  out  to  the  county  road,  prior  to  the 
building  of  the  fence.  On  cross-examination 
be  was  unable  to  give  Uie  dates  on  which  he 


had  seen  the  men  under  his  control  work- 
ing on  tbe  strip,  but  be  was  xmsitive  he  bid 
been  there  with  them.  He  states  emphatical- 
ly he  had  been  there  and  seen  the  men  st 
work  and  seen  the  fence  and  tel^raph  poles. 
He  Instances  one  particular  occasion  oq 
which  he  was  with  the  men  and  tells  what 
they  did.  He  declares  positively  ttiat  be 
was  there  on  other  occasions  and  saw  tbem 
at  work,  and  further  that  it  was  hie  custom 
to  visit  them  on  tbe  line  at  least  onoe  a 
week.  J.  W.  Brlgbtwell,  foronan  of  carpoi- 
ten  for  the  railway  company  for  more  Vbxa 
19  years,  aays  he  built  that  fence  for  tbe 
railway  company  in  the  spring  of  1S93,  and 
that  there  was  no  evidence  upon  the  ground 
then  of  the  existence  of  a  prior  fence  at  that 
place  This  evidence  was  supplemented  by 
the  testimony  of  J.  P.  Nelson  and  O.  W. 
Johns,  clvU  engineers  and  employte  of  tbe 
defendant  company,  tending  to  show  neces- 
sity for  the  use,  by  the  def  radant  In  tbe  ov&- 
atlon  of  its  road,  of  all  the  land  occupied  by 
its  tracks  and  tbe  r^idue  of  tbe  strip  be- 
tween tbe  road  and  tbe  county  road  and  even 
more. 

[1]  The  court,  In  tbe  instructiona  s^ven  and 
its  rulings  upon  requests  for  InBtmctim 
not  given  wholly  ignored  tbe  ttieoiy  of  a 
deflnltlim  or  establlsbmoit  of  tbe  wldtb  of 
tbe  light  o£  way  by  tbe  condnct  of  the  par- 
ties,  or^  In  other  words^  by  practical  con- 
struction of  the  grant  Defraidant's  liutntc- 
tlon  Mo.  2  Mnbodylng  this  theory,  wan  re- 
fused. Tbe  grant  beSng  geaenl  and  Ind^inite 
in  Its  terms^  tbe  rule  of  practical  construc- 
tion is  obvious^  aivllcable.  The  acts  and 
conduct  of  boQi  parties  prior  and  jsnbsequoit 
to  tbe  grant  may  be  considered  Cor  the  pui^ 
pose  of  ascertaining  their  intention.  Bige- 
low,  Judge,  said  in  Jennlson  v.  Walker,  11 
Gray  (Mass.)  423:  "This  mle  rests  on  tbe 
principle  ttiat  where  tbe  terms  of  a  grant 
are  general  or  indefinite^  so  tbat  Its  cra- 
structlon  Is  uncertain  and  amblgaons,  tbe 
acts  of  the  parties,  contemporaneous  with 
the  grant,  giving  a  practical  constmctlon  to 
It,  shall  be  deemed  to  be  a  Just  exposition  of 
the  Intent  of  the  parties."  In  Bannon  v. 
Angler,  2  Allen  (Mass.)  128,  the  same  Judge 
said:  "Where  a  r^ht  of  way  or  other  ease 
ment  Is  granted  by  deed  vrltbout  fixed  and 
defined  limits,  the  practical  location  and 
nse  of  such  way  or  easement  by  tbe  gran- 
tee under  his  deed,  acquiesced  In  hj  tbe 
grantor  at  the  time  of  the  grant  and  ibr 
a  long  time  subsequent  thereto,  operate 
as  an  assignment  of  the  right  and  are 
deemed  to  be  tbat  which  was  Intended  to 
be  conveyed  by  tbe  deed  and  are  the  same. 
In  legal  effect,  as  If  It  had  been  fally  de- 
scribed by  the  terms  of  the  grant"  This 
principle  or  rule  was  applied  In  Ootbank  v. 
Railroad  Co.,  71  N.  Y.  194,  27  Am.  Rep.  35. 
Tu  Indianapolis,  etc.,  Co.  v.  Lewis,  iig  ind. 
218,  21  N.  E.  660,  involving  the  grant  of  a 
right  of  way  over  certain  land,  wlthoat  any 
spedflcatlon  as  to  tbe  width  of  tbe  way 
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thereby  conveyed,  Coffey,  Judge,  said:  "But 
In  a  case  like  ttda,  where  the  grant  of  the 
right  ot  way  does  not  fix  its  width,  the 
declarations  and  acts  of  the  parties  are  ad- 
missible in  evidence  to  fix  snch  width."  The 
proposltioD  has  been  stated  in  these  words: 
"What  shall  constltnte  a  right  of  way  for 
a.  railroad  is  not  defined  by  law,  bat,  like 
any  other  easement,  it  Is  a  subject  of  con- 
tract, and  when  the  contract,  as  to  the  width 
of  the  light  of  way,  is  general  or  ambignoos, 
the  Intention  of  the  parties  may  be  shown  by 
parol  evidence  of  their  contemporaneous  acts 
and  declarations."  Railroad  Co.  t.  Reynolds, 
116  Ind.  366, 19  N.  E.  141.  See,  also,  Prather 
r.  Telegraph  Co..  89  Ind.  601;  Railway  Co. 

Bayl,  69  Ind.  Railroad  Co.  v.  Rey- 

nolds, 116  Ind.  366,  19  N.  E.  141.  Mach  ad- 
ditional authority  might  be  cited,  but  enough 
has  been  given  to  show  the  application  of  a 
well-settled  role  or  principle  of  law  to  cues 
of  this  kind. 

Defendant's  Instruction  Na  2,  refused  by 
the  court  and.  In  our  opinion,  aptly  framed 
to  submit  this  theory  of  the  case,  reads  as 
follows:  "The  court  Instructs  the  jury  that 
if  they  believe  from  the  evidence  that  the 
Chesapeake  &  Ohio  Railway  Company  In 
1869  acquired  from  J.  &  B.  Mlorris  a  right  of 
■way  for  a  double-track  railway  with  all  the 
privileges  and  immunities  necessary  and 
requisite  for  the  construction,  use,  and  en- 
joyment of  the  same,  and  under  said  deed 
took  possession  of  the  land  In  controversy, 
and  exercised  the  privileges  and  ownership 
over  the  same,  and  have  bad  it  fenced  for 
16  years,  then  they  should  And  for  the  de- 
fendant" 

Lack  of  evidence  of  agreement  upon  the 
width  of  the  right  of  way  by  conduct  at  the 
date  of  tbB  deed  or  construction  of  the  road 
l8  urged  as  an  objection  to  the  application 
of  the  mle»  but  the  determining  conduct  need 
not  go  back  to  the  date  of  the  contract 
Sometimes  It  does,  and  Its  legal  effect  is 
then  often  called  contemporaneous  construc- 
tloB,  but  the  effect  of  the  conduct  of  the 
parties  to  an  Indefinite  or  ambiguous  con- 
tract Is  frequently  termed  "practical  construc- 
tion," and  these  words  cover  both  contem- 
poraneous and  subsequent  conduct  Beach 
on  the  Modem  Law  of  Contracts  says  at 
nectlon  721:  "The  subsequent  acts  are  ad- 
mitted to  show  how  the  parties  understood 
their  cohtract  and  are  a  practical  construc- 
tion of  it."  The  rule  was  so  understood  and 
an>lled  in  Camden  v.  McCoy,  48  W.  Va.  S77, 
37  S.  E.  637:  "Practical  construction  of  con- 
tracts is  that  given  to  agreements  by  the 
parties  themselves  by  acts  subsequently  done 
with  reference  to  the  contracts.  To  such  ex- 
position of  contracts  the  courts  pay  high 
r^ard  and  will  effectuate  it  If  they  can  do 
so  consistent!^  with  the  rules  of  law."  Clark 
v.  Sayers  &  Lambert,  56  W.  Va.  612,  47  S. 
SL  312.  Indeed,  It  seems  that  conduct  under 
a  contract  by  the  parties  thereto  must  of 
necessity  be  subseguent  to  the  date  thereof 


Contemporaneous  conduct  la  not  necessarily 
coincident  with  the  date  of  the  contract 
l?he  conduct  may  be  subsequent  and  yet 
contemiMraneous  with  the  operation  of  the 
contract  Xn  the  light  of  these  authorities, 
the  objection  is  wholly  untenable,  and  the 
instruction  should  have  been  given.  The 
plaintiff  failed  to  show  the  slightest  objec- 
tion to  the  defendant's  dominion  of  the  strip 
of  land  in  controversy  at  any  time  within 
the  long  period  of  ' its  duration.  Such  ac- 
qnlescence  on  his  part  and  that  of  his  pred- 
ecessors is  conduct  showing  their  under^ 
standing  and  Interpretation  of  the  grant  and 
is  l^ially  binding  upon  thenL 

[2]  The  side  track  la  within  the  area  thus 
defined  as  ttie  right  ot  way.  The  eonatmc- 
tlon  thereof  involveg  no  enlargement  of  the 
easemcmt  Hoioe  the  authorities  cited 
against  right  ot  enlargement  are  Inapplicable. 

The  evidence. clearly  and  strongly  tending 
to  show  definition  and  estahUtdunent  of  the 
limits  of  the  rlSht  of  way  was  unopposed  by 
any  adduced  hy  the  plaintiff,  as  will  appear 
from  the  statonent  hereinbefore  given.  As  a 
basis  for  a  verdict  In  his  favor,  he  relied  al- 
together upon  his  title  to  the  land,  subject  to 
the  granted  easement,  ai^  proof  of  the 
possibility  of  the  maintenance  and  operation 
of  a  double-track  railroad,  witbout  any 
privil^es  or  conveniences,  side  tracks,  tele- 
graph lines,  B^nal  towers,  or  anytbing  other 
than  the  mere  tracks,  upon  a  29-foot  right 
of  way.  He  offered  nothing  at  all  in  oppo- 
sition to  the  evidence  tending  to  show  his 
acquiescence  and  that  of  his  predecessors  in 
the  claim  of  the  railway  company  to  the 
strip  In  controversy  as  a  part  of  its  right 
of  way  under  the  grant  in  the  deed.  Hence 
the  evidence  of  the  defendant  as  to  the  es- 
tablishment of  the  boundary  or  limits  of  the 
right  of  way  by  conduct  was  wholly  un- 
opposed and  uncontradicted.  It  was  clearly 
suffiiclent  to  sustain  a  verdict  and  of  such 
volume  and  force  as  to  render  a  verdict  In 
favor  of  the  plaintiff  untenable  and  unjusti- 
fiable. In  view  of  this  situation,  the  defend- 
ant asked  the  court  to  give  an  instruction 
prepared  and  designated  as  No.  1,  requiring 
the  jury  to  find  for  the  defendant,  which 
the  court  refused.  In  so  doing,  it  clearly 
erred.  It  is  the  duty  of  the  trial  court,  when 
the  evidence  of  the  plaintiff  is  Insufficient  to 
sustain  a  verdict  in  his  favor,  or  when  a  ver- 
dict in  his  favor  would  be  contrary  to  the 
law  and  the  evidence,  to  direct  a  verdict  In 
favor  of  the  defendant.  If  requested  so  to 
do.  Hoge  V.  Railroad  Co.,  35  W.  Va.  5C2,  14 
S.  E.  152 ;  Knight  v.  Cooper,  36  W.  Va.  232, 
14  S.  B.  999;  Cobb  v.  Lumber  Co.,  6t  W.  Va. 
49,  49  S.  E.  1005,  110  Am.  St  Rep.  734; 
White  V.  Brewing  Co.,  51  W.  Va.  259,  41 
S.  E.  180.  For  the  like  reason,  If  the  court 
had  given  defendant's  Instructions  Nos.  1  and 
2,  and  the  jury  had  then  found  for  the  plain- 
tiff, the  verdict  should  have  been  set  aside. 

For  the  errors  noted,  th^Ji^^ijij^^Dlji^tgei; 
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reversed,  Che  verdict  set  asides  and  tbe  cue 
remanded  for  a  new  trtaL 

ROBINSON,  J.  (dissenting).  The  erldence, 
and  tbe  law  of  tbe  case,  do  not  Justify  sucb 
an  extension  of  tbe  grant  as  tbe  majority 
opinion  npholdflL  Tbe  Jndsment  should  be 
affirmed. 


(U  Oa.  App.  «4B) 

DOUTHIT  V.  CITY  OF  BLUB  RIDGE. 
(No.  6,047.) 
(Court  of  Appeals  of  Oeor^a.   Oct  28,  1613.) 

(SyUaiut  H  the  Oowrt.) 

1.  MumOIPAI.  GOBFOBATXONS  (|  6^*)— YlOU- 

Tioifs  OT  Obdimargbs— Paoraounoir—GxB- 

nOBABX. 

The  writ  of  certiorari  Ilea  to  review  In  the 
superior  court  the  judgment  of  an;  inferior  judi- 
catory of  this  state;  and  this  includes  WKf  mu- 
nicipal or  mayor's  court  See  Moore  t.  'Winder, 
10  Ga.  App.  385,  386.  73  S.  B.  629. 

[Ud.  Note.— For  other  caae%  see  Municipal 
Corporations,  Cent  Dig.  H  1412-1416;  I>ec 

Dig.  I  e42.ri 

2.  HUHICXPAL  OOBPOUTZOHB  (|  6^*)— VlOU- 

.  TI0N8  OF  OKDznAHOM— CxanouBi— InsuF- 
FiciENCT  or  Evidence. 

The  facts  set  forth  in  tbe  answer  of  the 
maglatrate  showing  that  the  ordinance  of  the 
municipality  which  the  accused  tiad  been  charg- 
ed wiui  violating  had  not  been  violated,  the 
judgment  of  conviction  was  unauthorized  by 
law,  and  the  writ  of  certiorari  should  have  been 
snstsined. 

[Ed.  Note. — For  other  cases,  see  Munldpal 
Corporations,  Cent  Dig.  K  1412-1415;  Dec 
Dig:  I  642.*1 

Error  from  Superior  Court,  Fannin  Coun- 
ty; H.  L.  Patterson,  Jndgew 

Thomas  Douthlt  was  oonvtcted  of  violat- 
ing an  ordinance  of  the  City  of  Blue  Ridge. 
From  a  judgment  overruling  a  writ  of  certi- 
orari, be  brings  error.  Reversed. 

Wm.  Butt  and  B.  L.  Smith,  both  of  Blue 
Ridge,  for  plaintiff  In  error.  Thos.  A.  Brown, 
of  Blue  B16gR,  for  the  State. 

HlliU  C  J.  Judgment  reversed. 


(U  Gs.  App.  163) 

WIMBI8H  V.  STATE.    (No.  6,091.) 
(Court  of  Appeals  of  Georgia.   Oct  28,  1918.) 

fSvUahu$  by  the  Court.) 

1.  HoiiiciDB  ({  218*)— Dtinq  Declabationb. 

The  trial  judge  admitted  the  following 
statement  made  by  the  decedent  as  being  prima 
facie  a  dying  declaration :  "He  seemed  to  be 
conscioua  He  eaid  that  he  could  not  live,  and 
after  he  said  that  he  called  Oils  [tbe  accused], 
and  some  one  asked  him  what  did  he  want,  and 
be  told  Olis  to  act  fair  with  him,  that  he  had 
promised  to  kill  him,  and  if  he  bad  fcnowed  that 
he  was  going  to  kill  him  he  would  have  begged 
bim  not  to  do  it"  Held,  there  was  no  er- 
ror in  permitting  this  statement  to  go  to  the 
jury,  with  the  instruction  that  it  might  be  con- 
sidered by  tbem  for  the  purpose  of  determining 
whether  it  was  a  dying  declaration ;  tbe  jury  be- 
ing clearly  instructed  as  to  what  constituted 
8  dying  declaration,  especially  aa  the  accused 


admitted  en  the  trial  that  he  bad  killed  the  it- 

cedent 

[Ed.  Note^For  oOisr  amm,  see  Homlddt^ 
Oont  Dig.  n  468.  459;  DeeTDig;  |  2i&*} 

2.  HoMiciDB  (I  819*)— New  Tbul  —  Newlt 
DiscovBBBD  Evidence. 

The  alleged  newly  discovered  testimon; 
wss  both  negative  and  cumulative  in  character, 
its  purpose  being  to  show  that  the  decedent  did 
not  make  a  dying  declaration ;  and  since  the  ac- 
cused admitted  on  the  trial  that  he  shot  the  de- 
cedent and  killed  him,  and  aet  up  self-defense 
it  is  not  probsble  that  tUs  evidenoe  would  pro- 
duce a  dlflerent  result  on  a  second  triaL 
_[Bd.  Note.— For  other  cases,  see  HomicUf^ 
Dee.  Dir  I  8l».«} 

8.  VOLUITTABT  MAITBLAUOHTBE. 

The  theory  of  voluntary  manslaughter  U 
supported  by  soo^e  of  tbe  evidence  and  tbe  ra- 
diet  of  that  offense,  approved  by  the  trial  judges 
will  not  be  dSSaS^ 

Error  from  Superior  Oonrt,  Sumter  Coon- 
ty ;  Z.  A.  Llttlejohn,  Judge. 

OUa  Wimblsh  was  convicted  of  Tolantarr 
manslaughter,,  and  brings  error.  Affirmed 

L.  J.  Blalock,  of  Amerlcus,  for  plaintiff  la 
error.  J.  R.  WlUlama,  SoL  Gen.,  of  Amert* 
COB,  f  OT  the  State. 

HILZ^  01  J.    Judgment  affirmed. 

(It  Ga.  App.  on 

MEEKS  V.  STATE.     (No.  5.000.) 
(Court  of  Appeals  of  Georgia.    Oct  28,  1918J 

CBnciK  AT   Law   (J    938*)  —  Itew   Tbial — 
GBOtmns. 

There  was  but  one  witness  for  tike  ststs. 
He  testified  that  the  offense  was  committed  in 
the  nreaence  of  a  person  who  at  the  time  of  the 
trial  was  not  in  the  dty  where  the  esse  was 
being  tried,  and  who  lived  18  mfles  in  the 
country.  After  verdict,  a  motion  for  a  new 
trial  was  made  on  the  ground  of  newly  discov- 
ered evidence.  The  affidavit  of  the  person  men- 
tioned by  the  state's  witness  was  presented,  and 
contained  a  statement  that  he  was  present  ob 
the  occasion  referred  to  by  the  witness,  was 
with  tbe  accused  during  all  the  time  claimed  by 
the  state's  witness,  and  had  ample  opportunity 
of  knowing  whether  the  offense  was- committed 
at  the  time  and  place  testified  to,  and  that  tbe 
accused  did  not  commit  tbe  offense  with  which 
he  was  charged.  This  witness  was  properly 
vouched  for,  and  there  were  also  affidavits  o( 
the  accused  and  of  his  counsel  that  they  did 
not  know,  until  after  the  testimony  of  the 
state's  witness  had  been  introduced,  that  the 
state  would  claim  that  tbe  offense  was  commit- 
ted In  the  presence  of  the  person  mentioned  by 
the  state's  witness,  and  that  the  testimony  of 
this  person  could  not  be  obtained  before  the 
case  was  concluded,  by  reason  of  the  foct  that 
be  was  18  miles  in  the  country.  Held,  that  in 
view  of  the  fact  that  the  father  of  the  state's 
witness,  who  was  a  minor,  was  actively  aidiai 
the  prosecution,  and  that  the  son's  testimoa} 
was  the  only  evidence  against  the  accused,  a 
new  trial  should  have  been  granted,  in.  order 
that  tbe  accused  might  Iiave  the  benefit  of  the 
testimony  of  the  person  whose  affidavit  was 
presented  on  the  hearing  of  tiie  mtrtion  for  s 
new  trial.  Willianu  v.  State,  U  Oa.  App.  21, 
74  S.  E.  448. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2306-2315,  2317 ;  Dec.  Dig. 
f  938.*] 
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Error  from  Olty  Oourt  of  GarroUton; 
James  Beall,  Judge. 

A.  J.  Ueeka  was  oonvlcted  of  dime^  and 
brings  error.  Beversed. 

H.  a  Strickland  and  B.  W.  AdamsoDt  both 
ot  Oarrollton*  for  i^alntlff  In  error.  CX  E. 
Book,  SoL,  ot  OarroUtQii,  for  tlw  Stata 

SOTTLI^  J.  Judgment  nrtnti, 

(18  Oa.  Avp.  aS4) 

SANDEBS  T.  STATE.    (No.  6,094.) 
(Court  of  Appeal!  of  Qeorgia.   Oct.  ^  1918.) 

(SwUmbm  »v  ike  Oomi,} 

Pbetttdiolu.  Bbbob— Btidenok. 

There  was  no  material  or  prejadiclal  error 
in  the  roUngi  of  tbe  trial  Judge  in  the  admis- 
Bkm  of  the  teetimony  objected  to  on  any  of  tbe 
grounds  urged  titereb^  and  the  erldenee  folly 
authorized  the  verdict 

Error  from  Superior  Court,  Hart  County; 
D.  W.  Meadow,  Judge. 

Henry  Sanders  was  convicted  of  crime, 
and  brings  error.  AfOrmed. 

A  A  HcCurry  and  A  S.  Skelton,  both 
of  Hartwell,  for  plalntUf  in  error.  Thos.  J. 
Brown,  SoL  Oen.,  ot  Elberton,  and  A.  O.  & 
JuUan  McGnrry,  of  Hartwell,  for  the  State. 

HIMj,  a  J.  Judgment  atBrmed. 


(13  Oa.  App.  mt 

rLANNlGAN  T.  STATE. 
(Court  of  Appeals  of  Qeoigia. 


(No.  5.136.) 
Oct.  28,  1913.) 


(ByUabiu      the  Court) 

1.  SUFFIOISNCT  OF  EtIDBNOB. 

While  the  eridence  wai  clrcumatantial,  and 
not  condosiTe  as  to  the  guilt  of  the  accneed, 
the  proved  faxite  and  cfrcumBtances  were  suffi' 
cient  to  authorize  the  conviction. 

2.  CnnaNAL  Law  ({  782*)— Ikstbuctions. 

The  following  iiiBtmctioD  to  the  Jury  was 
not  erroneooa:  *^fae  object  of  legal  mveitiga' 
tion  is  not  the  ascertainment  of  truth  to  an  ab- 
solute or  mathematical  certainty.  Mathemati- 
cal or  abs(Jnta  certainty  is  not  within  the  range 
of  legal  investigation." 

[Ed.  Note.— For  other  cases,  eee  Criminal 
Law,  Cent  Dig.  H  1847,  1849.  1861,  1851!, 
187T,  1878,  1880-1882,  1906,  1907,  1909-1911, 
1S60,  1066,  1967 ;  Dec.  Dig.  S  782.*] 

8.  CkIHINAI.  IiAW  (§  652*)— CZBOUUSTAimAL 

Etidbnok. 

There  was  no  error  in  the  following  charge 
to  the  jury :  "In  order  to  warrant  a  conviction 
upon  indirect  or  circumstantial  evidence,  the 
proved  facta  mast  not  only  be  consistent  with 
tbe  hypothesis  of  guilt,  but  must  be  InconiUst- 
ent  with  every  other  reasonable  hypothesis,  save 
that  of  the  guilt  of  the  accused.*' 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1257,  1259-1262 ;  Dec.  Dig. 
I  652.*] 

4.  Cbociral  Law  (i  809*)- Instbuctiohs. 

The  following  charge  was  free  from  error: 
"When  you  have  reached  a  conviction  under 
tbe  evidence  in  this  case,  and  under  the  prin- 
ciples of  law  controlling  in  tbis  case,  of  the 
truth  of  tbe  case,  it  is  the  dnp  of  the  jury  to 
write  that  in  their  verdict    Let  that  verdict 


reflect  the  tmth  of  the  case  as  revealed  by  the 
evidence,  and  under  the  prindples  of  law  con- 
trolling and  governing  tbe  case."  The  use  of 
the  word  "conviction,''^  taken  in  connection  with 
the  context,  could  not  have  misled  the  jury  into 
the  belief  that  tbe  presiding  judge  had  reference 
to  the  conviction  of  the  accused,  rather  tiian  to 
the  conviction  of  the  minds  ol!  the  jury  after 
the  consideration  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  ft  1961-1967;  Dec.  Dig.  i 
809.*] 

I^TOT  from  Superior  Court*  Ben  HIU  Goutt- 
ty;  W.  F.  George,  Judge. 

W.  A.  Flannlgan  was  convicted  of  crime, 
and  brings  error.  Affirmed. 

D.  B.  Nicholson,  of  Bocbelle,  and  Wilson, 
Bennett  &  Lambdin,  of  Waycrosa,  for  plaln- 
tur  in  error.  Jos.  B.  Wall,  SoL  Oen.,  ot 
Fltsgerald,  for  the  State. 

POTTLE,  J.   Judgment  afltemedL 


03  Oa.  Am.  MS) 

DAWSON  T.  STATE.   (No.  6A41.) 
(Court  of  Appeals  of  Georgia.  Oe^  28,  1918.) 

(Byliabu*  by  i\e  Court.) 

Criminal   Law    (§    923*)  —  Nbw    Tbial  — 
Gbounds; 

"Relationship  within  the  prohibited  degrees 
of  a  juror  to  the  defendant  in  a  criminal  case, 
although  unknown  to  the  defendant  and  his 
connsd  until  after  the  verdict  Is  not  sufficient 
ground  to  set  aside  the  verdict  on  a  motion  for 
new  trial."  Sikes  v.  State,  105  Oa.  602,  31  S. 
E.  567,  following  Wright  v.  Smith,  101  Oa. 
174,  30  S.  E.  651. 

[Ed.  Note.— For  other  cases,  (Criminal 
^^^Cent  Dig.  II  2226-m7;  Dec.  Dig.  | 

Error  from  Superior  Court,  Bryan  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Thomas  Dawson  was  convicted  ot  crime, 
and  brings  error.  Affirmed. 

J.  H.  Smith,  of  Eden,  for  plaintUf  In  error. 
W.  O.  Wamell,  of  Hagan,  and  N.  J.  Norman, 
SoL  Oen.,  of  Savannab,  fw  the  State. 

RUSSELL,  J.   Judgmait  ■fflfmaii 


(IS  Oa.  App.  «60) 
CAMERON  V.  STATE.   (No.  5,121.) 
(Court  of  Appeals  of  Georgia.    Oct  28,  191S.) 

(BylUliu*  hy  tfce  OourlJ 

1.  Cbimznal  Law  (|  829*)— Ihstbuctionb— 

Repetition. 

The  written  request  to  charge  was  perti- 
nent and  material  to  the  contention  of  the  ac- 
cused. The  entire  charge  is  not  In  the  record; 
but  the  trial  judge,  in  his  order  overruling  tbe 
motion  for  a  new  trial,  states  that  he  submitted 
to  the  jury  the  contentions  of  the  accused  em- 
braced in  the  written  request,  and  incorporated 
in  his  order  the  substance  of  his  instructions 
on  the  cootentions  covered  by  the  request,  and 
an  examination  of  these  instructions  shows  that 
they  clearly  covered  the  substance  of  the  writ- 
ten request 

[Ed.  Note.- For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2011;  Dec.  Dig.  g  829.*] 


*For  other  cwhs  we  same  t(vie  end  sectloo  NUMBER  la  Dec  Die  *  Am.  Dig.  K«r 
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2.  Review  oit  Appeai^ 

No  other  error  of  law,  except  as  above 
Btated,  being  complained  of,  and  the  verdict  be- 
ing mipported  by  th«  evidence,  tha  Jndgment 
mast  be  affirmed. 

Error  from  dty  Court  of  La  Orange; 
Frank  Harwell,  Judge. 

Preston  Oameron  was  convicted  ot  crime, 
and  brings  error.  Affirmed. 

Mooty  &  Andrews,  of  La  Orange,  for  plain- 
tiff In  error.  Henry  Beeves,  Sol.,  of  La 
Orange,  for  the  Stata 

SILL,  O,  J.  Affirmed. 


(13  Ga.  App.  686) 

GREER  y.  STATE.   (No.  5,222.) 
(Court  of  Appeals  of  Cteorgia.   Oct.  28,  1918.) 

(Bvtlabug  hv  th«  Court.) 

iNTOXICATtNO  LlQUOBS  ({  236*)— PBoaECTTTIOIl 

— SuFFiciENOT  or  Etidbnok. 

upon  the  trial  of  one  for  selling  intoxicat- 
ing liquor*  testimonr  that  the  person  to  whom 
the  ligaor  is  alleged  to  tiave  been  sold  went  to 
the  home  of  the  accused  and  got  a  pint  of  whisky 
"from  him  and  his  wife,"  and  tnereupOD  laid 
76  cents  on  the  table  in  the  room  and  went  away, 
is  sufficient  to  authorize  a  conviction. 

[£d.  Note.— For  other  cases,  see  Intoxicating 
I^QOTs,  Cent  Dig.  U  300-822;  Dec  Dig.  J 

Error  from  City  Court  of  JaCkson;  H.  H. 
Fletcher,  Judge. 

Lum  Greer  waa  convicted  of  violating  the 
prohibition  law,  and  brings  error.  Affirmed. 

J.  T.  Moore,  of  Jackson,  for  plaintiff  In 
error,  a  L.  Redman,  SoL,  of  Jackson,  for 
the  State. 

POTTLB,  J.  Judgment  affirmed. 


<13  Oa.  App.  669) 

BOSS  T.  STATE.   (No.  6A09.) 
(Court  of  Appeals  of  (Seozgia.   Oct  28,  1913.) 

fSi/UabuM  ly  the  Court.) 

1.  InDicTUBHT  Ann  InroBitATZon  (|  109*)— 
CONJUNOnVB  Allboationb— Sfeczai.  Ds- 
UUBBBR. 

The  accusation  contained  two  counts.  The 
first  count  charged  generally  the  selling  of  intox- 
icating liquors.  The  second  count  chanted  the 
accused  with  having  furnished  liquor  to  Clarence 
Hogan,  a  minor,  vrithoot  first  securing  the  writ- 
ten authority  of  the  "parent  and  guardian"  of 
said  Clarence  Hogan.  The  accused  filed  a  spe- 
cial demurrer  to  the  second  count  of  the  Indict- 
ment, on  file  ground  that  the  words  '*parent  and 
gtutraian"  were  used,  instead  of  the  words  "par- 
ent or  guardian."  The  eourt  overruled  the  de- 
murrer.  Held  no  error. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  I^.  ||  289-291;  Dec 
Dig.  S  109.«3 

2.  OaimNAL  Law  d  1160*)— Wbit  of  Erbob— 
Review— Vebdxot. 

There  was  some  evidence  to  support  both 
counts  of  the  indictment  although  not  entirely 
satisfactory;  bnt  since  the  trial  judge  approved 
the  verdict,  this  court  will  not  interfere. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  |  3084;  Dec.  Dig.  8  1160.*] 


Brror  from  Superior  Cour^  Qordon  Coun- 
ty; A-  W.  Flte,  Judg& 

James  Boss  was  convicted  of  crim^  and 
brings  «Eor.  Affirmed. 

J.  M.  Lang,  of  Calhoun,  for  plaintiff  in  er- 
ror. Sam  P.  Maddox,  SoL  Geo.,,  of  Daltoo, 
for  the  Stata 

HILL,  C  J.  Jodgmoit  affirmed. 

OS  Oa.  A».  CO 

HBSTEB  V.  STATE.   (No.  SJ02;> 
(Court  of  Appeals  of  Georgia.   Oct  28^  1913.) 

(Bytlahut  hv  tlu  Court) 
CatuiKAL  Law  ({  1161*)— Apfsai*— Discbi- 

TIONABT  RTJUNG. 

Where  a  motion  is  made  to  continue  the 
trial  of  a  case  because  of  the  absence  of  a  witness, 
and  the  state  makes  a  coontershowing  as  to  the 
alleged  testimony  of  the  absent  witness,  this 
court  will  not  Interfere  with  the  discrethm  of  the 
trial  judge  In  overrnling  the  motion. 

[Ed.  Note.— ITor  other  cases,  see  Griminal 
Lf^^Cent  Dig.  H  8M5-8049:   Dec  Dig.  f 

Error  from  Olty  Court  of  QnUman;  Wm. 
H.  Long,  Judge. 

J.  M.  Hester  was  convicted  of  ctlme,  and 
brings  error.  Affirmed. 

J.  D.  Wade  and  Orover  C.  Edmondson, 
both  of  Quitman,  for  plaintiff  In  error.  J.  E. 
Morris,  Jr.,  SoL,  and  M.  Baum.  both  of  Quit- 
man, for  the  State. 

HILL,  0.  J.  Judgment  affirmed. 


(U  Os.  App.  Ctl) 
FOBTSON  V.  STATE.    (No.  5,189.) 
(Court  of  Appeals  of  (Georgia.   Oct  28,  1913.) 

{Sytlahut  hv  the  CourtJ 

1,  Gbuhnai.  Law  (|  178*)— Tbiac.— Nolls 
Pbosbqui— "SuBMrrrED.'  * 

A  nolle  prosequi  may,  without  the  consent 
ot  the  accused,  be  entered  at  anv  time  before  the 
case  has  been  suhmitted  to  the  jury.  Pea.  Code, 
8  982.  A  case  is  not  submitted  to  a  jury,  within 
the  meaning  of  this  section,  until  after  the  jury 
have  been  impaneled  and  sworn  in  the  cause. 
Newaon  v.  State,  2  Ga.  60;  Franklin  v.  State. 
85  Ga.  570,  11  S.  E.  876;  Nolan  v.  State,  55 
Ga.  521,  21  Am.  Bep.  281. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  SS  326-329;  Dec  Dig.  {  17&* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6719.  6720.] 

2.  Cbiminai.  Law  (f  178*)— Tbial  —  Noux 

Fbosequi. 

It  appearing,  from  the  allegationa  of  tbe 
special  plea  in  bar  in  the  present  case,  that  al- 
though the  jury  had  been  stricken  and  had  taken 
their  seats  in  the  jury  box,  they  had  not  been 
sworn,  the  plea  was  properly  stricken  on  motion. 
Whether  jeopardy  begins  immediately  after  the 
jury  are  sworn  is  not  decided.  The  evidence  an- 
thorized  the  verdict  and  there  was  no  error  In 
overruling  the  motion  for  a  new  trial,  which  was 
based  solely  upon  the  ground  that  the  verdict 
was  contrary  to  the  law  and  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I-aw,  Cent,  Dig.  SS  326-329 ;  Dec.  Dig.  |  ITS."] 


'For  other  cases  see  sams  toplo  and  seeUoa  NUMBER  In  Dec.  Die.  A  Am.  Dig.  Ksr-Np.  ^|eri^^^^M*^^dezM 
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Error  from  City  Court  of  Elberton;  Qeo. 
C.  Grogan,  Judge. 

Joe  Fortaon  was  conrlcted  of  crime^  and 
brings  error.  Afflrmed. 

Pulllam  Pro£Btt.  of  Elberton,  for  plaintiff 
in  error.  Booz«:  Payne,  SoL.  and  B.  J.Ward, 
both  of  Elberton,  for  the  State. 

POTTLS,  J.  Judgment  afflzmed. 


(U  Oft.  App.  677) 

BPICBR  T.  STATE.    (Na  6.172.) 
(Ooiut  of  Appeals  of  Qeorgia.    Oct  28,  1918.) 

fSvttabu*  ly  tk9  Court.) 

1.  Monox  nm  New  Trial. 

N'o  error  of  laiir  being  asBigned,  and  tbe 
evidence  aathorlzing  the  conviction  of  the  ac- 
caaed,  the  trial  judge  did  not  ezr  in'  overruling 
the  motion  for  a  new  trial. 

2.  iRTOXiCATina  Liqttobs  {%  286*)— Pbosbou- 

TIOK— SumCIENCY  OF  EviDEnCK. 

Evidence  to  the  effect  that  the  accused  was 
seen  to  hand  to  the  person  named  in  the  indict- 
ment as  the  porchaser  of  intoxicants  a  bottle, 
whidi  was  shortly  thereafter  obtained  from  the 
latter,  and  which  contained  whisky,  and  received 
in  return,  from  the  party  to  whom  the  bottle  was 
handed,  something  which  the  witness  could  not 
see,  bat  which  was  placed  in  the  pocket  of  the  re- 
cipient, is  sufficient  to  support  the  inference  that 
the  person  who  parted  with  the  bottle  of  whis- 
ky received^  eitber  by' way  of  sale  or  barter,  suf- 
ficient consideration  to  authorize  a  conviction  of 
a  violation  of  the  general  prohibition  law. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
yjuors.  Cent  Dig.  §S  300^22;  Dec  Dig.  § 

Error  from  Superior  Court,  Mitchell  Coun- 
ty ;  Frank  Park,  Judge. 

Arthur  Spicer  was  convicted  of  violating 
the  prohibition  law,  and  brings  error.  Af- 
firmed. 

E.  E.  Cox,  R.  L.  Cox,  and  J.  M.  Mayo.  Jr., 
all  of  GamiUa,  for  plaintiff  In  error.  B.  0. 
Bell.  SoL  Qen.,  of  Cairo,  and  little.  Powell, 
Hooper  &  Goldstein,  of  Atlanta,  for  the  State. 

RUSSELLk  J.  Judgment  affirmed. 


03  Ga.  App.  671) 

DAVIS  T.  CITY  OF  ATLANTA.  (No.  5.148.) 
(Court  of  Appeals  of  Georgia.   Oct  28,  1913.) 

(BjfUalva  ly  the  Court.) 

CniHtNAL  Law  {{  1158*)— Writ  of  Ebeob— 
— Denial  of  Petition  fob  Cehtiobabi. 
The  plaintiff  in  error  was  convicted  by  the 
recorder  of  the  city  of  Atlanta  of  a  violation  of 
a  municipal  ordinance  which  makes  It  an  of- 
fense to  have  on  hand  intoxicating  liquors  for 
the  porpose  of  Illegal  sale.  The  petition  for  cer- 
tiorari contained  no  assignment  of  error  of  law, 
except  the  general  assignment  that  the  convic- 
tion was  without  evidence  to  support  It  There 
was  some  evidence  to  support  the  finding  of  the 
recorder,  and  this  conrt  wOl  not  diatarb  the  judg- 
ment of  the  superior  court  in  refusing  to  sanction 
the  petition  for  certiorari. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ii  3061-3066,  3070,  3OT1,  3074; 
Dec-^Dig.  1  im*] 


Error  from  Superior  Court,  Fulton  Coun- 
ty ;  J.  T.  Pendleton,  Judge. 

Rosa  Davis  was  convicted  of  violating  a 
municipal  ordinance.'  and  from  an  order  of 
the  superior  court,  denying  a  writ  of  cer- 
tiorari, she  brings  error.  Affirmed. 

Morris  Macka,  of  Atlanta,  for  plaintiff  in 
error.  J.  L.  Mayaon  and  W.  D.  Ellis,  Jr., 
both  of  Atlanta,  for  defendant  in  error. 

HILL,  a  J.  Judgment  afllrmed. 


(U  Oft.  App.  681) 
CEONIN  T.  STATE.    (No.  6,087.) 
((3onrt  of  Appeals  of  Georgia.   Oct  28,  1813.) 

(Svllahut  ly  the  Court.) 
X.  ZnTOXIOATINQ  LtQUOBS  (i  146*)— OmNSK— 

Social  Clubs. 

On  the  trial  ot  an  indictment  containing 
two  counts,  the  first  charging  the  accnsed  with 
the  offense  of  selling  intoxicating  liouora,  and 
the  second  with  keepmg  intoxicanng  Ugnora  on 
hand  at  hia  place  of  business,  wbere  the  de- 
fense relied  upon  was  that  he  kept  the  liquors 
at  a  social  club  and  furnished  same  to  members 
thereof,  and  had  paid  to  the  state  the  hcense 
tax  of  $500,  the  following  excerpt  from  the 
charge  of  the  court  Is  not  only  not  erroneous, 
but  clearly  states  the  law  applicable  to  that 
issue:  "I  charge  you  that  that  statute  [refer- 
ring to  the  tax  act  of  1909  as  to  clubs  (Civil 
Code,  S  633)]  does  not  permit  any  club,  organ- 
ization, or  association  to  sell  or  barter,  for  a 
valuable  consideration,  alcoholic,  spiiituous.  or 
intoxicating  liquors.  That  statute  does  perniit 
an  organization  or  club,  or  an  association,  ei- 
ther as  an  entity,  as  a  corporation,  or  as  a 
body  of  men,  or  as  individuals,  to  keep  on  hand 
at  the  place  selected  by  them,  for  the  use  of 
the  members,  alcoholic,  spirituous,  or  intoxi- 
cating liquors,  upon  tbe  payment  of  the  license 
tax  required  by  the  General  Assembly.  But  I 
charge  you  that  the  liquor  so  kept  on  hand,  for 
such  club,  organization,  or  assodatioo^  must 
belong  to  the  club,  association,  or  oraamzation, 
either  as  a  bo4y,  or  to  the  IncUvldnar  members 
composing  such  club,  association,  or  organiaa- 
tion ;  and  it  is  a  violation  of  the  law  for  such 
club,  association,  or  organization,  or  an;  in- 
dividual member  thereof,  to  sell  or  barter,  for 
a  valuable  consideration,  alcoholic,  spirituous, 
or  intoxicating  liquora."  Union  &  Mechanica' 
Club  V.  Atlanta,  136  Ga.  721,  71  B.  E.  1060. 

[Ed.  Note.— For  other  ca^es,  see  lotoxicating 
Liquors.  Cent  Dig.  H  168,  160, 163;  Dec  Dig. 
I  14e.»l 

2.  iNSTBUCItONS. 

The  instructtouB  objected  to,  when  consid- 
ered in  connection  with  the  entire  charge  of  the 
court,  are  without  material  error. 

3.  Cbwinal  Law  (|  878*)  —  Vbboiot  —  Sefa- 
BATE  Counts. 

The  evidence  demanded  a  conviction  on 
both  counts  of  the  indictment  The  general 
verdict  of  guil^  was  therefore  proper,  and,  if 
any  error  of  law  was  committed,  it  was  whol- 
ly immaterial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2088-2101;  Dee.  Dig.  S 
87a*] 

-Error  from  OJty  Court  of  Macon;  Robt 
Hodges,  Jndge. 

J.  P.  Cronin  was  convicted  of  violating 
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the  problUtloii  law,  aiiA  brings  error.  Af> 
Armed. 

Jolm  R.  Cooper,  of  M4COD,  for  plaintiff  In 
error.  Jno.  P.  Boas,  SoU  Qen.,  of  Macon,  for 
the  State. 

HIU^  01  J.  Jndgmmt  afflrmed. 


(U  Ga.  App.  871) 

BUGG  T.  STATB. 

WTATT  T.  SAME. 

(Nob.  6,163,  6,164.) 
(Gonrt  of  Appeals  of  Geox^   Oct  28,  IftUL) 

(SvUabut  fiy  ih»  Court.) 

1.  Gbihinai.  Law  ({  956*)  —  New  Tbial  — 
Bbikv  of  Evidence. 

Tbere  ia  no  law  that  requires  one  moTing 
for  a  new  trial  to  make  np  a  brief  of  the  evi- 
deuce  from  the  offidal  stenographer'i  report; 
and,  when  the  moTant'e  counsel  presents  a 
brief  of  the  evidence  for  the  approval  of  the 
court,  it  is  for  the  judge  to  approve  or  reject 
it,  and  it  is  immateiial  whether  connael  for  the 
opposite  party  agrees  to  the  brief,  or  can  ree- 
oUect  the  testunony,  or  approves  the  state- 
ment thereof,  "The  law  does  not  reqnire  tiie 
approval  of  the  brief  of  evidence  by  opposing 
coonseL  He  hat  nothing  to  do  with  it  The 
law  requires  the  brief  to  be  approved  by  the 
trial  Jadge  on^."  Price  v.  Biffi,  108  6a.  149, 
38  S.  K.  957. 

[lijd.  Note.— For  other  cases,  see  Orimlnal 
liaw,  Cent  Dig.  ||  2868-2mi  De&  Dig.  i 
956.*] 

2.  CaiHiNAi.  Law  (|  966*)  —  Nkw  Tskal  — 
Bbiep  of  Evjdbhob. 

~  On  presentation  of  an  Incorrect  brief  of 
evidence,  the  trial  judge  may  require  that  it 
l>e  corrected,  and  upon  the  movant's  failure  or 
refusal  to  correct  It  the  Judge  may  refuse  to 
approve  It  but  before  refurtng  on  the  ground 
that  the  brief  Is  incorrect,  he  should  first  call 
attention  to  the  partienlars  In  which  it  is  In- 
correct and  afford  the  movant  an  opportunity 
to  correct  it 

(Ed.  Note.— For  other  cases,  see  Criminal 
l4tw.  Cent  Dig.  H  2868-2S72;  Dec.  Dig.  | 
BGSw*] 

3.  Criminal  Law  (8  956*)  —  Nbw  Tbial  — 
Bbief  of  Evidence. 

The  trial  judge  may,  for  himself,  require 
the  notes  of  the  official  stenographer  to  be 
written  oat  at  the  public  expense,  for  compari- 
son with  the  brief  of  evidence  as  presented  by 
the  movant  for  a  new  trial,  and  to  aid  in  re- 
fresliing  the  court's  recollecdon  of  the  testi- 
mony, but  he  has  no  power  to  require  the  mov- 
ant to  make  up  a  brief  of  evidence  firom  the 
report  of  the  official  stenographer,  or  to  pro- 
duce  the  report,  or  a  copy  of  it,  to  be  used  in 
verifying  the  brief. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8f  2368-2372;  Dea  Dig.  S 
955*1 

Error  from  Superior  Court,  Moi^n  Coun- 
ty ;  J.  B.  Park,  Judge. 

Willie  Bugg  and  Martin  Wyatt  were  con- 
Ticted  of  selling  crops  under  mortgage  lioia^ 
and  bring  error^  Reversed. 

U.  C  Few,  of  HadlBon,  for  plaintiffs  in 
error.  Jos.  B.  Pottle,  S<fl.  Qol,  of  Milledge- 
vllle,  and  A.  O.  Foster,  SoL,  of     ff'W"',  for 

the  State. 


BUBSBLX^  J.  The  pdnt  presented  In  these 
caseB  Is  ferj  sUnllar  to  that  Involved  In  Mo- 
ConneU  t.  States  8  Ga.  App.  884,  60  S.  B.  m 
The  defoidants  In  the  court  btAow  were  on- 
Ticted  Qf  a  misdemeanor — selling  cnqia  tliat 
were  under  mortgage  liens — and,  though  the 
two  cases  do  not  Involve  the  same  transac- 
tion, the  cases  can  properly  be  consldwed 
togethOT,  becaose  each  relates  to  the  dis- 
missal of  the  defendant's  motlim  for  a  new 
triaL  Both  defendants  moved  fCr  a  new 
trial  July  16,  1918,  and  the  hearlns  was  set 
for  Jnl7  21st  The  motions  were  regnlariy 
ctmttnned  nntU  July  28th,  and  then  by  con- 
sent were  contlimed  until  August  let,  on 
which  date  they  were  taken  up  tor  hearing 
As  api^rs  fkom  the  order  of  tlie  trial  judges 
the  continuances  were  grrfbted  for  the  pur- 
pose of  affording  coonsd  for  the  movant 
time  to  prepare  and  present  a  brttf  of  the 
evidence.  At  the  bearing  connael  for  the 
movants  presented  In  each  case  what  ap- 
pears to  be  a  quite  full  brief  of  the  evidence, 
but  the  judge  de<dined  to  approve  either 
brief,  and,  upon  motion  of  the  state's  conn- 
sel,  dismissed  the  two  motions  for  new  trlaL 
The  movants  sought  to  have  this  jndgmoit 
reviewed  by  certiorari,  but  the  Judge  of  the 
superior  court  refused  to  sanction  the  peti- 
tion In  either  case,  and  exception  Is  taken  to 
the  refusal  to  sanction. 

(1]  We  think  that  the  Judge  of  the  superi- 
or court  should  In  each  case  have  sancttoned 
the  certiorari  upon  the  allegations  of  the 
petition  with  reference  to  the  dismissal  of 
the  motion  for  new  trial  upon  the  ground 
that  the  movant  had  failed  to  present  a  cor- 
rect brief  of  the  evidence.  It  Is  true  that 
in  the  case  of  Bugg  the  reason  for  the  dis- 
missal does  not  so  plainly  appear  from  the 
order  of  the  Judge  as  in  the  case  of  Wyatt; 
but  the  reason  for  the  dismissal  la  made 
equally  plain  by  the  averments  of  the  peti- 
tion, and  these  must  be  accepted  by  the  Judge 
of  the  superior  court  as  true  until  the  coming 
In  of  the  answer.  Linder  v.  Benfroe,  1  6a. 
App,  68,  67  S.  E.  976.  In  Wyatt's  Case  the 
order  of  the  judge  is  quoted  as  follows: 
"The  within  motion  for  a  new  trial  having 
been  set  for  bearing  on  the  21st  day  of  July. 
1913,  and,  there  being  no  brief  of  evidence 
by  counsel  in  this  case  on  said  date^  the  hear- 
ing of  this  motion  was  continued  by  consent 
of  counsel  until  July  28th,  for  the  purpose 
of  preparing .  and  presenting  a  brief  of  evi- 
dence In  said  case,  and  for  the  same  reason 
the  said  motion  was  not  heard  on^nly  2StlL 
The  same  came  on  this  date  to  be  heard  by 
consent  of  parties.  There  being  no  correct 
brief  of  evidence  presented  by  counsel  for 
movant  it  ai^earlng  that  the  case  had  been 
reported  by  the  official  stenographer  of  this 
court  and  no  effort  had  been  made  by  mov- 
ant's attorney  to  get  a  brief  of  evidence  bas- 
ed on  said  report,  on  motion  of  the  aollritor 
of  this  court  this  motion  Is  dismissed  .on 
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the  grouDdB  that  no  correct  brief  of  evi- 
dence la  presented  or  made  In  this  case,  and 
no  each  brief  ae  he  could  agree  to  had  been 
presented.  This  Aoffost  1,  1913.  K.  S.  And- 
erson, Jadge  city  court  of  Madison." 

[2,  3]  From  this  order,  as  well  as  from  the 
recitals  of  the  petition  f6r  certiorari  and  the 
assignments  of  error  contained  therein,  It  Is 
plain  that  the  trial  judge  dismissed  the  mo- 
tion for  new  trial  because  counsel  fo^  movant 
had  not  procured  a  transcript  of  the  steno* 
graphic  report  of  the  official  steni^rapher, 
and  because  for  this  reason  the  solicitor  of 
the  <dty  court  would  not  agree  to  the  brief  of 
the  evidence  as  presented  by  counsel  for  the 
movant  It  does  not  appear,  from  the  peti- 
tion for  certiorari,  that  the  judge  of  the  dty 
court  could  not  remember  the  testimony,  and 
for  this  reason  was  enable  to  correct  the 
brief;  nor  does  it  appear  that  the  coMit  call- 
ed the  attention  of  the  movant's  counsel  to 
those  particulars  wherein  the  brief  of  evi- 
dence was  incorrect,  and  that  counsel  refused 
to  correct  it  in  accordance  with  the  recollec- 
tion of  the  court  If  the  judge  had  stated 
In  the  order  that  be  was  unable  to  remember 
the  testimony  delivered  on  the  trial  (Martin 
V.  Mendel,  10  Ga.  App.  417,  73  S.  E.  620), 
or  even  if  he  had  stopped  with  the  statement 
that  he  declined  to  approve  the  brief  because 
It  was  incorrect,  nothing  would  be  presented 
for  review.  It  seems  plain  to  as,  however, 
from  a  reading  ot  the  order  that  the  dismis- 
sal of  the  motion  was  based  upon  the  fact 
that  the  solicitor  of  the  city  court  would  not 
agree  to  the  brief  as  presented,  and  the 
movant's  counsel  had  not  procured  a  trans- 
cript of  the  stenographic  report  of  the  offi- 
cial stenographer.  As  was  held  by  the  Su- 
preme Court  In  Price  v.  High,  108  Oa.  140, 
33  S.  E.  857:  "The  law  does  not  require  the 
approval  of  the  brief  of  evidence  by  opposing 
counseL  He  has  nothing  to  do  with  It  The 
law  requires  the  brief  to  be  approved  by  the 
trial  judge  only.  It  may  be  necessary  tor 
him  to  have  the  full  stenographic  report 
written  out,  in  order  to  ascertain  whether 
the  material  evidence  is  all  embraced  In  the 
brief  of  evidence  preEtented  to  him.  This  he 
can  require.  Central  R.  Co.  v.  Robertson,  92 
Ga.  741,  18  S.  E.  OSeL  If  a  brief  of  evidence 
containing  only  the  material  facts  should  be 
presented  to  a  trial  Judge,  and  he  refuse  to 
approve  It,  a  bill  of  exceptions  would  lie  to 
this  refusal."  In  Central  R.  Co.  v.  Robert- 
son, supra,  as  In  other  cases,  it  was  held  that 
the  judge  has  no  power  to  require  the  party 
moving  tor  a  new  trial,  or  his  counsel,  to 
make  up  a  brief  ot  evidence  from  the  official 
st^oographei'a  report,  or  to  produce  the  re* 
port  or  a  copy  of  It,  to  be  used  in  veilQrlng 
the  brief. 

The  real  question,  when  a  brief  of  evidence 
Is  presented  wlttiln  the  time  allowed  by  the 


.  STATS  749 

court  for  that  purpose,  Is  whether  the  brief 
Is  a  correct  statement  of  the  material  testi- 
mony delivered  upon  the  trial.  If  it  la,  it 
should  be  approved,  regardless  of  the  views 
of  the  opposing  counseL  If  it  is  not  correct 
the  judge  should  point  out  to  counsel  for  the 
movant  those  particulars  wher^n  it  is  in- 
correct or  defective,  and  afford  an  opportu- 
nity for  the  correctiott  required  by  the  court 
It  would  not  t>e  fair  to  the  movant  to  state 
in  a  general  way  that  the  brief  Is  Incorrect, 
without  pointing  out  wher^  it  1|  Incorrect 
Of  course,  if  counsel  declines  to  make  the  re- 
quired correctlonB,  the  court  should  refuse  to 
approve  the  brlef^  unless,  by  reason  ot  the 
fact  that  the  court's  recollection  has  been  re- 
freshed, the  court  remembers  the  fact  in 
question  to  be  as  stated  by  counsel  for  the 
movant;  and,  ot  course,  in  cases  Uke  those 
of  Martin  v.  Mendel.  .10  Ga.  App.  417,  73  S. 
EL  620,  Williams  v.  Johnston,  04  Ga.  722,  10 
S.  B.  888,  Anderson  v.  McLean,  04  Ga.  798, 
22  8.  E.  802.  and  Gwinn  v.  Almand,  110  Ga. 
318,  85  S.  E.  150,  where  by  reason  of  lapse  of 
time  the  judge  Is  unable  to  remember  the 
testimony,  he  may  properly  decline  to  approve 
the  brief  of  evidence  as  presented;  and  In 
such  a  case  dismissal  of  the  motion  for  a  new 
trial  would  follow.  In  McConnell  v.  State,  8 
Ga.  App.  396,  69  8.  B.  121,  this  court  said: 
"Refusal  to  approve  the  brief  which  had 
been  filed  and  presented  for  approval  by  the 
attorney  for  the  movant  within  the  prescrib- 
ed time,  because  the  brief  as  presented  and 
filed  was  Incorrect,  was  not  fair  to  the  mov- 
ant's counsel,  unless  his  attention  had  been 
called  to  the  particulars  In  which  the  brief 
was  incorrect  and  an  opportunity  given  him 
to  make  the  correction.  In  no  case  Is  it  the 
duty  of  counsel  tor  the  movant  to  present  the 
stenographer's  report  of  the  evidence.  Ho 
was  not  required  by  law  to  do  so, .and  the 
judge  had  no  power  to  require  the  movant  to 
make  up  the  brief  ot  evidence  from  an  official 
stenographic  report,  or  to  produce  the  report 
or  a  copy  of  It,  to  be  used  in  verifying  the 
brief.  Central  R.  Co.  v.  Robertson.  92  Ga. 
741,  18  8.  E.  986.  If  the  judge  had  deemed 
it  necessary  to  have  a  full  stenographic  re- 
port written  out  to  aid  liim  in  ascertaining 
whether  all  the  material  evidence  was  em- 
braced in  the  brief  as  presented  to  him,  he 
could  have  required  it  Price  v.  High,  lOS 
Ga.  145t  33  S.  B.  956.  But  he  certainly  could 
not  dismlsi  the  motion  because  the  brief  of 
evidence  vras  not  made  up  from  the  official 
stenographer's  report  We  think  that  the 
court  should  not  have  dismissed  the  motion 
for  a  new  trial  for  the'reasons  stated  in  his 
order;-  but  on  the  contrary,  there  should 
have  been  some  effort  made  on  his  part  to 
correct  and  approve  the  brief  as  filed  and 
presented  by  the  movant** 
Judgment  reversed. 
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(13  Oa.  App.  <32) 

HALL  T.  STUDEBAKBR  CORPORATION 
OF  AMERICA.    (No.  4^41.) 
(Court  of  Appeals  of  Qeorgia.   Oct  28,  1913.) 

(Bvttabut  hv  the  Court.} 

1.  Sales  (|  445*)  —  Bebaoh  of  Waebantt  — 
Action— NoN  8UIT. 

Tbe  plaintiff  having  made  out  a  prima  fade 
case  by  the  introduction  of  evidence  aupport- 
inc  the  allegationB  in  hie  petitioD,  the  court 
erred  in  granting  a  nonsuit 

[Ed.  Note.— For  other  casea,  aee  Salea,  Cent 
Dig.  H  1303K1308:  Dec  Dig.  |  445.*] 

(AititiUon«l  SyOabtu  by  ftfttoriol  Staff.) 

2.  Sales  (|  437*)~"Execotior"  or  Gohteaot 
— Effbot  of  Adkission. 

Where  the  defendant  in  an  action  for 
breach  of  a  contract  of  warranty  of  an  automo- 
bile admitted  the  "execution"  of  the  contract 
this,  waa  an  admission  of  tbe  doing  of  acts  nec- 
essary to  carry  its  purpose  into  dfect  and  left 
plaintiff  with  the  necessity  of  proving  merely 
a  breach  and  damages. 

[Ed.  Note.— For  other  casea,  see  Sales,  Cent 
Dig.  %%  mS-1257;  Dec  Dig.  |  437.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol  8,  pp.  2558-2561.] 

Pottle,  J.,  dissenting. 

Error  from  City  Court  of  Macon;  Bobt 
Hodges,  Judge. 

Action  by  T.  M.  Hall  against  the  Stode- 
baker  Corporatlou  of  America.  Jndgmrat 
for  def^dant,  and  plaintiff  brings  error. 
Reversed. 

Sibley  &  Sibley,  of  MlUedgevUIe,  and  A.  L, 
Dash^,  of  Macon,  for  plalntlfl  In  error. 
Hatcher  &  Smith,  of  Macon,  for  defendant  In 
error. 

"BlUL,  C.  J.  Suit  was  brought  In  the  dty 
court  of  Macon  against  the  Stodebaker  cor- 
poration of  Amedca  tas  damages  for  an  al- 
leged breach  of  a  contract  of  guaranty  of  an 
automobile,  tipon  the  trial,  after  tbe  Intro- 
duction of  evidence  by  the  plaintiff,  a  non- 
suit was  granted.  To  this  Judgment  he  ex- 
cepted. 

[1]  The  plalntUTs  petition  contained  sub- 
stantially the  following  allegations:  That 
the  defWdant  was  a  nonresident  corpora- 
tion with  an  agent  In  Bibb  county,  Ga.,  to 
wit,  the  firm  of  WlUlngham  ft  Wheeler,  com- 
posed of  E.  J.  Williugham.  Jr.,  and  J.  C. 
Wheeler;  that  on  June  24,  1911,  plaintiff 
purchased  of  the  defendant  an  automobile 
"known  as  an  E.  M.  F.  Roadster  30,  and  paid 
the  full  purchase  price  therefor,"  and  at  the 
time  of  purchase  the  defendant  executed  to 
tbe  plalntlfl  tbe  following  contract  of  guar- 
anty: "The  Studebaker  Corporation,  K  M. 
F.  Factories,  Manufacturers  of  Automobiles. 
Certificate  No.  6764,  Motor  No.  21447,  Model 
E.  M.  F.  30.  Detroit,  Michigan,  U.  S.  A. 
Guaranty :  This  Is  to  certify  that  the  Stude- 
baker Corporation  fully  warrants  and  guar- 
antees tbe  automobile  covered  by  this  cer- 
tificate for  a  period  of  one  full  year  from  the 
date  of  original  sale  by  the  dealer.  This 


guaranty  includes  all  material  and  all  equip- 
ment (tires  excepted)  used  in  connection  with 
the  construction  of  such  automobile.  Tops 
and  windshield  not  guaranteed  unless  bear- 
ing E.  M.  F.  nameplate.  If  ai^  part  or  parts 
of  this  car  break  or  prove  defective  within 
one  year  from  any  cause  whatsoever,  and  the 
customer  shall  forthwith  communicate  the 
fact  to  the  Studebaker  Corporation  or  one 
of  its  authorized  dealers,  giving  the  number 
of  the  car  and  the  name  of  the  dealer  from 
whom  the  car  was  bought  and  the  date  of 
purchase,  and  if  It  shall  appear  that  such 
breakage  was  not  due  to  misuse,  negligence, 
or  accident,  the  Studebaker  Corporation  will 
furnish  such  new  parts  either  at  its  branch 
house  or  its  factory  In  Detroit,  Mich.,  free 
of  charge  to  the  owner.  This  guaranty  does 
not  apply  either  directly  or  indirectly  to  con- 
sequential damages  of  any  nature  whatso- 
ever, or  to  the  replacement  of  tires  whidi 
are  guaranteed  by  the  manufacturers  there- 
of. The  Studebaker  Corporation.  Walter 
E.  Flanders,  Third  Vice  President  Attest: 
James  E.  Spencer,  Assistant  Sect" 

It  was  alleged  that  within  six  months  from 
the  date  of  purchase  the  said  automobile 
proved  defective  in  the  following  parts :  Ra- 
diator, gasoline  tank,  left  front  fender,  and 
body — and  that  notice  of  these  defects  was 
given  the  defendant,  in  compliance  with  the 
contract,  but  that  the  defendant  failed  and 
refused  to  comply  with  its  agreement  and 
make  good  the  defects,  to  petitioner's  dam- 
age. 

The  defendant  in  Its  answer  admitted  Ita 
nonresldence,  denied  that  it  had  an  agent  in 
the  firm  of  Wllllngham  &  Wheder,  but  Kftx- 
red  that  this  firm  were  dealers  in  automo- 
biles manufactured  by  the  defendant  admit- 
ted the  execution  of  the  omtract  at  Uie  al- 
leged date  of  sale,  and  admitted  that  noUoc 
under  ttte  contract  was  given  the  i^hi- 
tlff  and  that  the  defaadant  failed  and  re- 
fused to  replace  the  parts,  but  denied  that 
the  plaintiff  had  purchased  the  antomoUle 
from  It,  averring  thfit,  if  such  purcbose  was 
made,  it  was  from  some  firm,  or  dealer,  or 
perscm  other  than  the  defendant  It  denied 
liability. 

The  written  contract  set  forth  In  the  peti- 
tion waa  introduced  In  evidence.  On  tbe 
back  of  it  was  the  following  Indorsemoit: 
"The  Studebaker  Corporation,  E.  M,  F,  Fac- 
tories, Manutacturers  of  Automobiles,  Cer- 
tificate of  Guaranty.    Certificate  No.  67W. 

Model  E.  M,  F.  30.   Car  No.-^  .  Owner, 

Dr.  T.  M.  Hall.  Address,  MlUedgevUIe,  Gi. 
Date  of  sale.  June  24,  191L"  The  plaintUT 
introduced  evidence  In  support  of  the  materi- 
al allegations  of  the  petition.  Counsel  agree 
that  the  ground  upon  which  the  presidinc 
Judge  based  his  Judgment  of  nonsuit  was  that 
the  plaintiff  failed  to  show  any  privity  of 
contract  between  himself  and  the  defendant 
In  that  the  evidence  showed  that  the  itlalntiff 
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porchased  the  car  from  the  B.  H.  McComb 
Auto  Company,  of  Baldwin  county,  Ga.,  who 
was  at  that  time  a  subdealer  of  WUllngham 
&  Wheeler,  who  were  In  turn  dealers  In  "E. 
M.  F."  automobiles  In  Bibb  county,  Ga^  and 
not  agents  of  the  defendant. 

Conceding  that  this  privity  of  contract  be- 
tween the  McComb  Auto  Company  and  the 
defendant  was  totally  lacking,  nevertheless, 
under  the  construction  that  we  place  on  the 
contract  and  In  light  of  the  allegatloDS  In  the 
patltlon  and  admissions  in  the  defendant's 
answer,  we  think  the  court  erred  In  granting 
a  nonsuit 

[2]  The  execution  of  an  Instrument  such 
as  is  iuTolved  In  the  present  case  means  the 
dolag  of  all  satUx  acts  as  are  necessary  to 
carry  into  eCfect  its  purpose.  And  In  a  suit 
upon  such  a  contract,  when  the  defendant 
admits  the  execution  of  the  instrument,  the 
remaining  elements  of  the  case  to  be  estab- 
Ilshed  by  the  plaintiff  are  its  breach  and  con- 
sequential damages.  In  such  a  case,  unless 
the  defoidant  establishes  some  Justification  or 
excuse  recognized  by  law,  his  liability  Is 
fixed.  When,  therefore,  In  the  present  case 
the  defendant  admitted  the  execution  of  the 
Instrument,  if,  under  the  trial  coart^s  con- 
struction of  the  contract,  this  admission,  to- 
gether with  the  further  admission  In  the 
answer  that  the  notice  required  by  the  con- 
tract had  been  given  (which  notice  was  re- 
quired to  contain  the  number  of  the  car,  the 
name  of  the  dealer  from  whom  bought,  and 
the  date  of  the  sale),  did  not  carry  with  it 
the  presumption  that  the  sale  was  condncted 
through  an  authorized  dealer  or  Invoke  the 
principle  of  ratification  and  so  dispense  with 
proof  of  authority  In  the  McComb  Auto 
Company,  we  are  clear  that  these  admisslonB 
did  establish  directly  a  privity  or  contractu- 
al relationship  between  the  plalntlfT  and  the 
defendant  and  left  only  the  necessity  of 
proof  of -a  breach  and  damage  to  authorize 
the  submission  of  the  case  to  the  Jury. 

It  is  true  the  plaintiff  alleged  In  his  peti- 
tion that  Willlnt^iam  &  Wheeler  were  agents 
of  .the  defendant,  but  this  allegation  was 
merely  for  the  purpose  of  showing  the 
court's  jurisdiction  of  the  nonresident  de- 
fradant;  and,  when  the  defendant  appeared 
and  pleaded  to  the  merits,  the  allegation  had 
completely  served  Its  purpose.  Under  the 
construction  we  place  on  the  contract,  the 
trial  court  having  admitted  evidence  in  sup- 
port of  the  material  allegations  of  the  plain- 
tiff's petition,  the  case  should  have  been  sub- 
nxitted  to  the  Jury's  coDsldeiatiou  and  the 
court  erred  In  granting  a  nonsuit 

Judgment  reversed. 

POTTLE,  J.  (dissenting).  The  alleged  con- 
tract of  guaranty  upon  which  the  suit  was 
brought  did  not  on  its  face  purport  to  have 
been  made  with  the  plaintiff.  It  was  there- 
fore essential  to  the  plaintiff's  case  that  be 
should  have  shown  that  the  guaranty  was 
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delivered  to  him  by  some  authorized  agent 
of  the  corporation  by  whom  It  was  executed. 
It  appears,  from  the  evidence,  that  the  de- 
fendant executed  a  written  contract  of  sale 
with  WUllngham  &  Wheeler  Auto  Company 
of  Macon,  Ga.  This  contract  provided  that 
this  agent  of  the  defendant  should  appoint 
subdealers  to  handle  the  defendant's  auto- 
mobiles at  various  places  within  the  territory 
covered  by  the  contract  It  was,  however, 
expressly  provided  in  the  contract  that  all 
agreements  made  with  subdealers  should  be 
on  forms  to  be  furnished  by  the  defendant 
and  upon  terms  satisfactory  to  it  and  that 
no  such,  agreement  would  be  valid  until  the 
defendant  had  Approved  it  In  writing.  The 
evidence  shows  that  the  plaintiff  purchased 
the  automobile  from  the  R.  H.  McComb  Auto 
Company,  of  Baldwin  county,  but  In  the  evi- 
dence there  is  nothing  to  show  that  the 
seller  was  the  authorized  agent  of  the  defend- 
ant or  that  It  had  been  appointed  a  sub- 
dealer  by  the  WlUIngham  &  Wheeler  Auto 
Company  In  the  manner  provided  for  In  the 
contract  between  It  and  the  defendant  It 
was  essential  to  the  plalDtilTs  case  to  prove 
either  that  the  person  from  whom  he  pur- 
chased the  machine  was  an  authorieed  a^nt 
of  the  defendant  and  had  been  appointed  a 
subdealer  as  provided  in  the  contract  with 
WUllngham  &  Wheeler  Auto  Company.  Un- 
less one  or  the  other  of  these  things  ap- 
peared, the  plaintiff  was  not  entitled  to  re- 
cover on  the  contract  of  guaranty.  Smith 
V.  WUllams,  U7  Ga.  782,  46  S.  B.  394,  97  Am. 
St  Rep.  220.  The  plaintiff's  remedy  was  to 
proceed  against  the  seller,  by  an  action  for 
damages  for  a  breach  of  an  Implied  war- 
ranty, and  the  seller  In  turn  might  have  its 
remedy  over  against  the  person  from  whom 
It  received  the  machine.  In  the  evidence 
Introduced  In  behalf  of  the  plaintiff,  no  priv- 
ity of  contract  was  shown  between  him  and 
the  defendant  and  the  nonsuit  waa  pn^erly 
granted. 

(13  Qa.  App.  160) 
GADLIN  V.  STATE.    (No.  fl,lia) 
(Court  of  Appeals  of  Georgia.   Oct  28, 1918J 

rSylla&M  bp  the  Court) 

1.  CaniiNAi.  Law  (f  928*)  —  Nbw  Tbial  — 
Failube  to  Inbtbdot. 

The  evidence  as  to  alibi  not  being  such  as 
to  exclude  the  poBsibility  of  the  defendant's 
preaeoce  at  the  time  of  the  commiasloD  of 
offense,  and  there  being  no  request  for  an  in- 
struction upoD  the  subject,  the  failure  to  charge 
on  the  defense  of  alibi  was  not  a  ground  for 
a  new  triaL 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2210-2218;  Dec.  Dig.  I 
922.  •] 

2.  Cbiuinai,  Law  (|  1160*)— Wbit  or  Ebbob 

—Review  of  Veedict. 

The  remaining  assignmentB  of  error  are 
without  merit,  aod  the  verdict  of  the  jury,  ap- 
proved by  the  trial  judge,  will  not  be  tSsturbed. 

[Ed,  Note.— For  other  cases,  see  CrimiDsl 
Law,  Cent  Dig.  g  30S4 ;  Dec.  Dig.  {  1160.*] 
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Error  from  Superior  Court,  Ben  Hill  Coun- 
ty; W.  F.  George.  Judge. 

Joe  GadUn  was  conTlcted  of  ctlm^  and 
brings  error.  Affirmed. 

*  J.  A.  Grlffln  and  D.  B,  Griffin,  botb  of 
Fitzgerald,  fat  plalntUI  In  error.  Jok  B. 
Wall,  SoL  Gen.,  of  JTUsgerald.  for  the  State. 

BUS8BLI4  J.  Judgment  affirmed. 

OS  Oa.  App.  661) 

HUNTER  et  aL  T.  STATE.    (No.  5.086.) 
(Gourt  of  Appeals  of  Geo^ia.   Oct  26,  1818.) 

(Syttahut  bv  iht  CovrUj 
GuHiNAL  Law  (|  824*)— Labcert  ({  8*)  — 

EUEHENTS  OF  OfFEHSE— DUTT  TO  InSTBUCT— 

RiqUBBTa— Xecessitt. 

Tfaia  cage  is  controlled  hy  the  rulings  of 
tUs  court  in  Panlk  t.  State.  S  Ga.  App.  C72, 
63  a  E.  609,  Hoses  t.  State,  8  Ga.  App.  446, 
69  S.  E.  S75,  and  Smith  v.  State,  11  Ga.  App. 
885.  76  S.  E.  447.  From  the  state  of  the  evi- 
dence in  the  record,  it  was  the  da^  of  the  court 
(without  a  reqnesO  to  instruct  the  Jury  tiiat 
if  the  intention  to  steal  was  not  formed  until 
after  the  killing  of  the  cow,  the  defendants 
would  not  be  guilty  of  the  offense  of  cattle 
stealing,  and  could  not  be  convicted  under  the 
indictment.  It  was  error  to  charge  the  jury, 
in  effect,  that  although  the  killing  was  acd- 
dental.  if  the  defendants  thereafter  formed  the 
intention  of  converting  the  carcasa  to  tlieir  own 
use.  they  would  be  guilty. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1996-2004;  Dec.  Dig,  | 
824;*  Larceny,  Cent  Dig.  U  S-10;  Dec.  Dig. 
I  a*] 

Error  from  SnperlOT  Ooort;  Colquitt  Oonn- 
tr;  W.  El  lliomas,  Jndgek 

William  HnntciT  and  others  were  convicted 
of  larceny,  and  bring  error.  Bereraed. 

W.  F.  Way  and  Bryan  A  Bryan,  all  of 
.Muulti-le,  for  plaintiffs  in  error.  J.  A.  Wilkes, 
SoL  (Sen.,  of  Moultrie,  for  the  Stat& 

RUSSELL^  J.  Jndgmoit  tmaaoO. 

(13  Ga.  App.  662) 

CAROLIS  V.  'CTIY  OF  ATLANTA. 
(No.  S.18S.) 
(Court  of  Appeals  of  Georgia.   Oct  28,  1913.; 

(Syllabu*  iy  the  Court.) 
Municipal  CoaPOBATions  ({  6^*)— Gekixo- 

BABI— Bond— SUFFICIENOT. 

The  petition  for  certiorari  not  having  at- 
tached thereto  either  a  certified  copy  of  the 
bond  required  by  section  5192  of  ue  Civil 
Code,  nor  a  certificate  of  the  recorder's  court 
of  the  city  of  Atlanta  that  such  bond  bad  been 
filed  and  approved  as  required  by  law,  and  it 
further  appearing,  from  the  allegation  in  the 
petition  in  reference  to  the  bond,  that  the  al- 
leged bond  was  not  conditioned  as  required  by 
law,  the  Judge  of  the  superior  court  did  not 
err  in  refusing  to  order  the  issaance  of  a  writ 
of  certiorari  in  behalf  of  one  who  bad  been  con- 
victed In  the  recorder's  conrt  Moon  v.  Jef- 
ferson, 10  Ga.  App.  672,  78  8.  B.  854;  Cannon 
V.  Americus,  11  Ga,  App.  95,  74  S.  E.  701. 

[£:d.  Note. — For  other  cases,  sec  Munidpal 
Corporations,  Cent  Dig.  H  1412-1416;  Dec 
Dig.  t  642.«] 


Error  from  Superior  Court.  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Chils  Carolis  was  convicted  in  the  record- 
er's court  of  the  dty  of  Atlanta.  Frtnn  the 
superior  court's  refusal  to  order  the  Issu- 
ance of  a  writ  of  cotlorari,  he  brioca  emu; 
Affirmed. 

Ifaddox  *  Sims,  d  Atlanta,  tor  xrialn- 
tlff  in  error.  J.  L.  Ifayaon  and  W.  D.  saua, 
Jr.,  both  at  Atlanta,  for  defendant  io  wror. 

RnSSBIiE^  J,  Judgment  affirmed. 

•     (U  OS.  App.  «W 

HHTRT.WY  T.  STATE.    (No.  M70.) 
(Conrt  of  Appeals  of  Geor^   Oct  28, 191SJ 

fSyUabiu  by  tK*  OwtrtJ 
Sales  (|  484*)— CoNomonAL  Sam— Tbaim- 

nCB  or  PBOFEBTT. 

It  is  a  violation  of  section  722  of  the  Pe- 
nal Code  of  1910  for  the  purchaser  of  property 
on  conditional  sale,  where  title  Is  retained  by 
the  vendor,  to  sell  or  incumber  the  property 
without  the  consent  of  the  vendor  and  with  in- 
tent to  de&aud  him.  If,  however,  one  purchas- 
es personal  property  on  credit  and  title  is 
not  retained  by  tile  vendor,  and  a  third  persoi 
furnished  the  purcbaae  money  paid  the  vendor, 
and  thereafter  the  purchaser  executes  to  the 
person  furnishing  the  money  a  bill  of  sale  of 
the  property  as  security  for  tiie  indebtedness  a 
subsequent  sale  of  the  property  by  the  debtor 
without  the  consent  of  that  person  is  not  a  vio- 
lation of  this  section  of  the  (3ode. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
DiTil  1865,  1483;  De&  Dig.  |  484.*] 

Error  from  Superior  Court;  Rabun  Coun- 
ty; J.  B.  Jones,  Judges 

B.  W.  Shirley  was  convicted  of  Tiolatiiig 
P^ial  Code  1910,  |  722,  and  brings  error. 
Beversed. 

W.  S.  Paris,  of  Clayton,  for  plaintiff  b 
error.  Robt  McMillan,  SoL  Qesu,  of  Olarks- 
Tllle.  for  the  State. 

POTTLE,  J.  The  accused  was  convicted 
of  a  violation  of  section  722  of  the  Penal 
Code  of  1910.  The  indictment  charges  that 
the  accused,  while  holding  personal  p/(v 
erty,  to  wit,  a  mule,  under  a  conditional  par- 
chase  and  sale,  by  the  terms  of  which  the 
vendors,  Docklns  Bros.,  retained  title  until 
the  payment  of  the  purchase  price,  sold  and 
Incumbered  the  mule  without  the  consent 
and  approval  of  the  said  vendors  and  with 
intent  to  defraud  them.  The  evidence  shows 
that  the  accused  purchased  the  mule  from 
one  Jordan,  and  that  DodElos  Bros,  furnish- 
ed all  of  the  purchase  price  except  $5,  which 
was  paid  by  the  accused.  After  the  pur- 
chase from  Jordan,  the  accused  executed  a 
paper  which  recited  that  "the  title  to  the 
mule  bought  of  S.  Jordan  is  in  Docklns 
Bros,  until  paid  for  by  E.  W.  Shirley."  Un- 
der no  view  of  the  evidence  can  Dockins 
Bros,  be  regarded  as  "vendors"  of  the  male 
within  the  meaning  of  the  section  of  the 
Code  under  which  the  Indictment  was  fram- 
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ed.  Am  expresoed  by  one  of  the  DocUmi 
brotben,  their  firm  "stood  good  tor  a  mole 
for  Ur.  Slilrley;  twtutht  him  a  mule  and 
paid  for  It"  Taking  the  evidence  all  to- 
gether. It  Is  appaient  tbat  title  to  tbe  male 
never  was  In  Dockins  Bros,  prior  to  the  ex- 
ecution by  the  accnnd  of  the  pqwr  above 
leferred  tOw  It  Is  simply  a  case  whrae  the 
aocosed  bons^t  a  male  from  Iwdan,  and 
Docklns  Bros,  agreed  with  Jordan  to  see 
tbat  the  purchase  price  was  paid.  The  sale 
of  the  mnle  after  the  execution  of  the  paper 
by  the  accused  to  DocUns  Bros.,  If  an  ttf- 
fense  at  all«  la  not  a  TUdation  of  section 
722  of  tbe  Pnal  Oode.  It  Is  only  whm 
*iitle  Is  retained  by  tile  vendor"  that  a  sale 
of  the  ivoperly  by  the  pordbaser  Is  a  viola- 
tion of  tUa  section  of  the  Code.  We  think, 
therefore,  that  tbe  evidence  did  not  anthor- 
Jze  tbe  conviction,  and  that  a  new  trial 
should  have  been  granted. 
Jndgmoit  reversed. 

(U  G«.  An.  C86) 

BBNJAHIN-OSnttmN  GO.  v.  MOBBOW 
TBANSFBB  ft  STOBAGB  GO. 
(No.  4^) 

(Oonrt  <lt  Appeals  of  Georg^   Oct  28,  1913.) 

(8i/tlahu$  lif  the  Ooiurt,) 

AssiomcBnTB  (S  23*)— Cabsiebs  (|  76^Iif- 
JUBT  TO  Goods— AssiGNABtuTT  or  RxaHT 
or  AonoN  —  Tbahsfsb  bt  Tbustbb  ih 
Baukkdftot. 

Tlie  alle^ationB  of  the  petition  set  out  a 
cause  of  action  arlaing  ex  contractu,  relatlnf 
to  a  riffht  of  property,  ^lis  riglit  beioc  a 
chose  in  action,  was  legslly  asstenable,  aiu  a 
rait  by  the  assignee  was  maintainable. 

[Ed.  Note. — For  other  CEBes,  see  Asainimests, 
Cent  Dig.  H  40.  41;  Dec  Dig.  {  23;«  Car- 
riers. Gent  Big.  ||  26&-271.  $S8;  Dec  Dig. 
&  76.*J 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Beid.  Judge. 

Action  by  the  Benjamln-Ozbnm  Company 
against  the  Morrow  Transfer  ft  Storage  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings  error.  Beveraed. 

Moore  A  Pomer^.  of  Atlanta,  for  plalntlfl 
in  error.  Daniel  HacDongald,  of  Atlanta, 
for  defoidant  in  error, 

HTIiT^  O.  J.  This  case  Is  here  on  exoq^ 
tlons  to  the  Jwltement  sustaining  a  gmieral 
demurrer  and  df*t"*^Rff>**g  tbe  petition.  The 
plaintiff  brought  suit  in  tbe  dty  court  of 
Atlanta,  allying  snbstanUally  tbat  the  de- 
fendant  was  engaged  In  the  business  of  com- 
mon carrier  and  warehouseman;  that  the 
Southern  Soda  Water  Company  was  tbe 
owner  of  described  personal  property  of  the 
value  of  S400,  and  employed  tbe  defendant  to 
transfer  tbls  property  and  store  the  same  in 
Its  warehonse;  that  the  Southern  Soda  Water 
Company  was  adjudicated  a  bankrupt,  and  the 
plalnCUt  bought  the  property  from  tlie  trustee 
In  bankruptcy,  under  an  order  of  the  bank- 


ruptcy court,  and  the  trustee,-  in  pursuance  of 
an  ordw  of  court,  "tnuuferred  to  petitioner 
all  of  the  right,  title,  and  Interest  which  the 
Sonthem  Soda  Water  Oompany  had  in  and 
to  any  claim  for  damages  against  the  defend- 
ant herein,  gnnring  out  of  lajuiy  to  any  and 
all  of  tbe  property  ber^  described;'*  tbat 
while  this  pnverty  was  in  the  possession  of 
the  defendant  under  its  agreement  to  safely 
transport,  store,  and  protect  the  same,  It 
was  broken  and  damaged  by  the  defendant, 
and  because  of  such  damage  it  was  utterly 
worthless.  Damages  were  asked  in  the  sum 
of  fSOO;  it  being  allied,  that  the  pn^erty 
was  damaged  by  reason  of  tha  negligence  of 
the  defendant  in  the  handling  of  the  same, 
and  tiiat  tbe  defuidant  was  not  In  the  e»r- 
dae  of  ordinary  care  and  diligence. 

The  trial  Judge  treated  the  action  as  one 
sounding  In  tort,  and  the  right  of  action  as 
nonaBslgnabl^  and  the  sole  question  fbr  tlie 
determination  of  this  court  Is  whethtt  the 
action  was  one  ex  delicto  or  one  ex  con- 
tractu. Section  S6D0  of  the  GlvU  Code  pro- 
vides that  "a  right  of  action  is  not  assignable 
if  It  does  not  involve,  directly  or  indirectly, 
a  right  of  property;  hence  a  light  of  action 
for  personal  torts  or  for  Injuries  arising 
^m  fraud  to  t&e  asidgnor  cannot  be  as- 
signed." But  section  3663  of  the  Code 
vides  that  "all  choses  in  action  arising  under 
contract  may  be  assigned  so  as  to  vest  tbe 
tlQe  In  tbe  assignee.**  Construing  these  two 
sections  tt^etho',  it  is  clear  that  any  chose 
in  action  which  arises  from  contract,  or  in- 
volves, "directly  or  indirectly,  a  right  of 
property"  may  be  assigned.  These  two  sec- 
tions of  the  Code '  distinguished  damages  to 
propOTty  and  damages  to  person,  and  under 
them  a  right  of  action  for  damage  to  the 
person  cannot  be  assigned,  and  a  right  of 
action  fbr  damage  to  proiwr^  can  be  as- 
signed. The  petition  In  tbe  presoit  case 
does  not  claim  any  damages  arising  from  a 
personal  tort,  os  "from  injuries  arising  from 
fraud  to  the  assignor.*'  The  damages  soui^t 
to  be  recovered  anise  from  a  breadi  of  the 
contract  of  carriage  or  storage  whidi  the 
soda  water  company  bad  made  with  the  de- 
fendant company.  The  damages  Involved  a 
right  of  pnqwrty — a  right  to  recover  for  any 
damage  to  the  property  while  in  tiie  posses- 
sion of  tiie  defendant,  arising  from  its  fail- 
ure to  exercise,  as  a  bailee  for  hire  or  as  a 
warehouseman,  ordinary  care  tn  transporting 
and  taking  care  of  the  proper^.  If  the 
soda  water  company  had  not  been  adJndica^ 
ed  a  bankrupt,  it  would  clearly  have  been 
entitled  to  recover  from  tbe  defendant  com- 
pany damages  for  a  breath  of  the  con- 
tract It  Is  admitted  that  tbe  trustee  in 
bankruptcy  had  the  right  to  transfer,  under 
order  of  tbe  bankruptcy  court  this  chose  in 
action  of  the  bankrupt  In  onr  opinion  it  is 
clear  that  this  chose  in  action  arises  upon 
the  contract  made  by  tiie  soda  water  com- 
pany with  the  defendant  company ;  and  sec- 
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tlon  3663  of  the  Code,  aupra,  expressly  de- 
clares that  sncb  a  choae  Id  action  may  be  as- 
signed "so  as  to  vest  the  title  In  -  the  as- 
slsnee."  In  other  words,  the  construction 
which  we  place  upon  the  petition  is  that  It  Is 
a  salt  tor  damages  resulting  from  a  breach 
of  contract,  and  not  from  a  tort  or  a  failure 
on  the  part  of  the  defendant  to  perform  some 
statatory  daty—althoogb  we  do  not  intend 
to  hold  that  injury  which  arises  out  of  the 
nonperfiurmance  of  some  duty  fixed  by  statute 
would  not  be  assignable,  unless  It  iuTolved 
some  personal  tort  or  fraud  In  the  assignor. 

Besides  the  view  above  expr^sed,  we  think 
the  suit  is  maintainable  under  the  ruling  in 
Askew  T.  Southern  By.  Oo.,  1  Ga.  App.  79,  68 
S.  EX  242.  In  that  case  it  was  held  that 
"the  tian^eree  of  a  bill  of  lading  may  main- 
tain an  action  ex  contracta  against  the  cai^ 
rler  for  failure  to  dellTW  to  him  all  or  any 
portion  of  the  goods  spedfled  In  the  bill  of 
lading,  and  this  la  true  Aether  the  loas  of 
the  goods  or  Oie  shortage  occurred  before  or 
after  he  acquired  tltie  to  the  bill  of  lading." 
Askew  ft  Company,  the  plaintiffB  In  that 
case,  ordered  from  Home  &  Ooan^  of  Chat- 
tanooi^,  Tenu.,  a  car  load  of  corn.  Home 
&  Goans  shipped  the  com  via  the  Southern 
Railway  front  Chattanooga,  consigned  to 
thems^lTea  at  Newnan,  Qa.,  "order  notify 
Askew  ft  Oo.,**  and  sent  through  bank  a 
draft  on  Askew  &  Co.,  with  blU  of  lading  at- 
tadied.  After  the  arrival  of  the  com  at 
Newnan,  Askew  ft  Co.  paid  the  draft  and 
received  the  duly  Indorsed  bill  of  lading,  and 
the  car  of  com  was  delivered  to  them;  but 
it  was  found  that  22,306.  pounds  of  com  bad 
been  lost  In  transit  Askew  ft  Co,  sued  for 
the  value  of  the  lost  com,  and  the  trial  court 
dismissed  the  petition,  on  the  ground  that  It 
set  forth  no  cause  of  action;  it  being  con- 
tended that,  the  corn  having  become  lost  be- 
fore the  plaintiff  became  owner  thereof  by 
securing  the  bill  of  lading,  the  right  of  ac- 
tion was  in  the  consignor  and  not  in  the 
consignee.  Judge  Powell,  speaking  for  this 
court,  said:  "Viewed  solely  as  a  tort,  tills 
might  be  correct;  however,  the  failure  to  de- 
liver the  com  in  accordance  with  the  con- 
tract of  carriage  may  be  treated  simply  as 
a  breach  of  the  contract  of  carriage  Un- 
der the  CivU  Code  [1895]  {  3072  [Code  of 
1910,  S  3648],  'personalty  to  which  the  owner 
bas  a  right  of  possession  in  the  future,  or 
a  right  of  immediate  possession,  wrongfully 
withheld,  is  termed  by  the  law  a  chose  in 
action.'  Under  the  Civil  Code  [1895]  S  3077 
[Code  of  1910,  I  3653],  'all  choses  in  action 
arising  upon  contract  may  be  assigned  so  as 
to  vest  the  titie  in  the  assignee.'  *  *  • 
Under  tile  sections  of  the  Code  cited  above, 
we  think  that  upon  the  transfer  to  the  plain- 
tiffs of  the  bill  of  lading  calling  for  the  full 
quantity  of  corn,  there  was  assigned  to  them 
the  right  of  action  for  the  defendant's  loss 
or  conversion  of  a  part  of  it"  Applying  the 


I  principle  in  that  decision  to  the  facta  alleg- 
ed in  the  petition  in  the  present  case,  wheo 
the  trustee  in  banliruptcy  transferred  bj 
assignment  to  the  plaintiff  the  personal  prop- 
erty which  was  in  the  ixMsesslon  of  the  de- 
fendant warehouseman  or  bailee  for  hire, 
there  was  also  assigned  to  the  plaintiff  the 
right  of  action  for  any  damage  whidi  had 
been  done  to  the  property  by  the  defendant 
while  it  waa  In  its  possession,  whethra  this 
damage  oceorred  before  or  after  the  assign- 
ment by  the  trustee.  See,  alao.  In  thla  cod- 
nectiott,  Paxson  t.  Warfleld.  6  Oa.  App.  315, 
65  &  E.  84. 

If  we  ttitertalned  any  doubt  as  to  the  diar- 
acter  of  the  petitlon-^hetlier  It  was  one 
arising  ex  delicto  or  ex  contractu— It  would 
be  our  duty  to  accept  that  constmettmi 
which  would  sustain  the  suit  Wright  t. 
Southern  By.  Co.,  7  Ga.  App.  545,  67  S.  K 
272;  Southern  ItKpxtM  Co.  t.  P(^  5  Qs. 
App.  680  <2),  096,  68  S.  BL  809.  We  are  elesr 
that  the  allegations  of  the  petition  pUlnly 
show  tiiat  the  action  was  one  for  tSu  ic- 
covery  ot  damages  arising  as  the  result  of 
the  breadi  of  contract,  that  It  related  to 
damage  to  property  rights,  and  InvolTed  do 
element  of  a  personal  tort,  and  that  flu 
learned  Judge  erred  In  sustaining  tlie  demu- 
rer and  dismissing  the  petitl<Hi. 

Judgment  reversed. 


(U  Qa.  Am-  Wl 

KBATON  T.  BIRMINGHAM  FERTILIZES 

GO.  (No.  5.020.) 
(Court  of  Appeals  of  Georgia.   Oct  28.  191SJ 

(Syllabtu  by  tke  Courts 

1.  AoRicnLTUBE  (8  7*)— Febtilizk*— Acnos 
on  pubcbafix-pbxck  note  —  bubobh  of 
Pboof. 

Where  suit  Is  brought  on  a  note  given  for 
the  pnrcbase  of  commercial  fertilizer,  and  the 
defense  relied  Qpon,  based  upon  section  1774  iA 
the  Civil  Code  of  1910,  was  that  the  conildm- 
tioD  In  part  of  said  note  bad  failed  because  of 
a  deficiency  In  the  commercial  value  of  the  fer- 
tilizer for  which  the  note  was  given,  it  ii  in- 
cumbent apon  the  defendant  to  estabUsfa  tncfa 
defease  by  evidence  that  the  fertilizer  was  de- 
ficient in  some  or  all  of  its  ingredients  as  ^oex- 
anteed  and  printed  on  the  sacks,  and  that  \>j 
reason  of  the  deficiency  the  commercial  valne 
thereof  had  fallen  3  per  cent,  below  its  totxl 
commercial  value.  Cooper  v.  National  Fertil- 
izer Co.,  132  Ga.  629,  64  8.  B.  650.  This  defi- 
ciency in  the  commercial  value  of  the  foliliHr 
must  be  determined  by  a  comparison  with  tin 
official  analysis  of  the  state  chemist 

[Ed.  Note.— For  other  cases,  see  Agiicnltuc, 
Cent  Dig.  S8  18, 14 ;  Dec  Dig.  |  7.*] 

2.  Vebdict  Sustained. 

The  evidence  in  behalf  of  the  defendant  did 
□ot  show  any  deficiency  In  any  of  Che  ingndi- 
ents  compouug  the  fertilizer  for  the  purchaK  of 
which  the  note  sued  on  was  given,  nor  did  it 
show  that  the  actual  commercial  value  of  the 
fertilizer  was  less  than  3  per  cent  of  its  total 
guaranteed  commercial  valae.  A  verdict  for 
the  plaintiff  was  therefore  properly  directed. 

Error  from  City  Court  oC  Blakely;  B.  H. 
Sheffield,  Judge. 


•For  othw  cases  see  same  topic  and  mtl<m  NUHBES  in  Dee.  DIs.  A  An.  Die.  K«7-N'o.  S8rl 
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AcUoD  by  the  BlnnliighatQ  FertlUzer  Com- 
paDy  against  P.  H.  Eeaton.  Judgment  for 
plalBtllf  on  directed  verdict,  and  defendant 
brings  error.  Affirmed. 

B.  R  OoUlns  and  OteBsner  ft  Park,  all  of 
BUfhely.  for  plalntllT  in  error.  Rambo  & 
"Wrl^t,  of  Blakely,  for  the  State. 

SILL,  0.  J.   Judgment  affirmed. 

POITLE.  J.,  disqnaUfled. 


(U  Ga.  App.  6S2) 

BBI4T0N-SHINGLER  GO.  t.  MILLS  et  al. 
(No.  4,866.) 

<Coiirt  of  Appeals  of  Georgia.   Oct.  28,  1918.) 

(ByUubut  by  th*  Court.) 

1.  Mortgages  (S  468*)r-PoBECL08UBB— Am- 

DATIT  09  IlLIOJXITT— AHENDUXNT. 

An  aflSdavit  of  Illegality  filed  by  a  defend- 
ant in  a  mortgage  foreclosare  proceediDs  is 
amendable  to  the  same  extent  as  are  ordinary 
pleas.   McAfichael  t.  Ma<±ey,  7  Oa.  App.  773, 
8.  B.  332. 

[Ed.  Note.— Fw  other  cases,  see  Mortgages, 
CenL  Dig.  SI  13S9-1S42 ;  Dec.  Dig.  1 46ii*] 

2.  Pludino  (i  300*)— Stbtking  Oct— Bttbot 
— ^FOBECLOSUBE— Affidavit  of  Iujcqautt. 

A  judgment  striking  a  defense  to  the  fore- 
closure of  a  mortgage,  upon  the  ground  that  it 
was  filed  vitboat  leave  of  the  court  and  after 
the  original  affidavit  of  illegality  had  been  filed, 
does  not  preclude  the  defendant  from  offering 
and  having  allowed  at  a  subsequent  term  of  the 
court  an  amendment  to  the  affidavit  of  illegality, 
setting  up  the  same  defaise  that  he  sought  to 
raise  in  the  amendment  previously  stricken. 

[Ed.  Note.— For  other  cases,  see  Pleading 
Cent  Dig.  U  99&-1002:  Dec  Dig.  f  860.*] 

S.  Affeal  and  Buwb  a  1089*)— BiJUCUSB 

Ebbob— Obdbb. 

Even  if  the'  Judgment  allowing  a  plea  of 
suretyship  is  error,  tka  error  is  immaterial,  if 
upon  the  trial  of  the  issue  thus  ralAed  the  Jury 
find  in  favor  of  the  plalntU^  and  against  the 
plea  of  suretyship. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  »  4976-i(e8;  Dec  Dig.  { 
1030.*] 

4.  Mobtqaoeb  (i  114*)— DnoBxrnon  or  Debt 

— Sdfficiehct. 

In  this  state  a  mortgage  must  "specify  the 
debt  to  secure  which  it  is  given."  C^vil  Code 
1910,  I  8257.  A  mortgage  which  recites  that  it 
is  given  to  secure  the  payment  of  a  promissory 
note  for  a  specified  amount,  and  "such  future  ad- 
vances in  money,  stock,  merchandise,  and  plan- 
tation supplies"  as  may  be  made  to  the  mort- 

Sagor  by  the  mortgagee  during  a  given  year, 
I  valid  only  as  a  mortgage  to  secure  the  pay- 
ment of  the  note.  Any  indebtedness  above  the 
amount  of  the  note  is  to  be  treated  as  an  indebt- 
edness on  open  acconot. 

[Ed.  Note.— For  other  cas^  see  Mortgages, 
Cent  Dig.  II  228.  224,  24irDec  Dig.  |  111.*] 

B.  PATHSRV  (I  88*)— AFPUOATION— BlOHT  TO 
DlBECT. 

Where  a  person  is  indebted  to  another,  both 
upon  a  mortgage  and  upon  an  open  account,  he 
has  the  right,  when  making  a  payment,  to  di- 
rect that  tne  payment  lie  applied  to  the  mort- 
gage, rather  than  to  the  open  account 

[Ed.  Note.— For  other  <»ses,  see  Payment, 
Cent.  Dig.  H  99-103;  Dec  Dig.  |  88.*] 


6.  Instbuctions  and  Finding  Afpbovid. 

The  evidence  authorized  an  instruction  up- 
on the  principle  of  law  stated  in  the  last  preced- 
ing paragraph,  and  the  finding  of  the  jury  was 

not  without  evidence  to  support  it 

Error  from  City  Court  of  Blekely;  R.  H. 
Sheffield,  Judge. 

Action  by  W.  G.  Mills  and  others  against 
the  Benton-Sblngler  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Affirmed. 

Olessner  ft  Pa^  of  Blakely,  for  plalntUC 
In  error.  W.  W.  Wrlglit,  of  Blakel7i  for  de- 
fendants In  error. 

HIIiU  OL  J.   Judgment  afflrmed. 


(13  Oa.  App.  esi) 
TBUEHEABT  V.  STATB.  (No.  8^126.) 
(Gonrt  of  Appeals  of  Georgia.   Oct  28.  1918.) 

(StttaUf  hg  ihe  Court.) 

1.  Indictment  and  Infobuation  (|  71*)— 
Gebtaintt. 

The  indictment  charged  the  accused  with 
embezzlement,  in  that  being  the  cashier  of  the 
Georgia  Southern  ft  Elorida  Bailway  Company, 
a  railroad  corporation  under  the  laws  of  Georgia, 
and  as  such  cashier  being  in  possession  of  a  sum 
of  money  of  a  specified  amount,  and  being  as 
such  charged  with  the  iwssession,  safety,  and 
care  of  such  money,  he  did  embezzle,  steal,  se- 
crete, and  fraudulently  take  and  carry  the  mon- 
ey away.  Held,  the  indictment  was  not  subject 
to  demurrer  upon  the  ground  that  it  was  too 
vague  and  indefinite,  in  that  it  failed  to  allege 
what  fund  or  funds  the  accused  was  charged 
with  embesaling,  from  whom  the  funds  were 
obtained,  or  on  what  accoimt  or  acconnts  the 
funds  were  obtained,  or  how  the  money  came  in- 
to his  possession. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Digv  18  144.  174.  193, 
194 ;  Dec  Dig.  i  71.*] 

2.  Gbiuihal  Law  (|  1103*)— Apfkai>-Bbikv 

OF  EVIDBNCB— SnmOIENOT. 

The  document  transmitted  with  tlie  rec- 
ord In  this  case  as  a  brief  of  the  evidence  con- 
tains 34  typewritten  pages.  Eleven  of  the  pages 
contain  evidence  set  forth  in  extenso  la  narra- 
tive form,  and  the  remainder  of  the  document, 
to  wit  28  pages,  is  made  up  of  questions  and  an- 
swers transcribed  from  the  reporter's  notes. 
Under  repeated  decisions  of  this  court  and  of 
the  Supreme  Court,  such  a  document  cannot  be 
considered  as  a  brief  of  the  evidence.  Cotton 
V.  Cotton,  136  Oa.  138,  70  S.  E.  1016;  Carlisle 
V.  Ray,  133  Ga.  223,  65  S.  E.  408;  American 
Standard  Jewelry  Co.  v.  Goodman,  127  Ga.  543, 
66  S.  E.  642;  Brown  &  Adams  v.  Weichsel- 
baum  Co.,  9  Ga.  App.  728,  72  S.  E.  176. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2881-2884;  Dec.  Dig.  | 
1103.*] 

3.  Cbiminal  Law  {g  1103*)— Affeaei— Banr 
OF  Evidence— Necessity. 

None  of  the  questions  made  In  the  modon 
for  a  new  trial,  which  are  dependent  upon  and 
require  an  examination  of  the  document  purport- 
ing to  be  a  brief  of  the  evidence,  can  be  consid- 
ered by  this  court  Whitaker  v.  State,  138  Ga. 
139,  75  S.  E.  254;  Id.,  11  Ga.  App.  208  {7),  213, 
75  S.  E.  258. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2881-2884;  Dec.  Dig.  | 
1103.*]  ^ 
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4.  OEnanAX.  Law  Q  801*>— Bvidencb— Jitdi- 
oiix  NorrcK. 

This  court  will  take  Judicial  cognizance  of 
the  fact  that  the  Georgia  Southern  &  Florida 
Railwa?  Compaiv  fa  a  corporation  chartered  un- 
der the  laws  of  ttds  state.  Jackson  v.  State,  72 
Ga.  28;  Davii  Bank  of  Fnlton.  81  Ga.  69. 
Besides,  the  name  imports  a  corporatioiL  St. 
Cecelia's  Academy  t.  Bazdia,  78  Ga.  89^  8  8. 

[Ed.  Note.— For  oOier  cases:  see  Criminal 
Law,  Gent.  Dig.  U  700-717,  29Sli^;Dec  Dig. 
i  804.*] 

5.  BlIBBZZUB¥BNT  {{  39*)— BVIDBRCZ— INTBHT. 

It  was  not  erroneoos  to  lastract  the  jury  in 
substance  that  if  the  accused  falsified  his  account 
this  would  be  a  circumstance  which  might  be 
conddered  by  tbe  Juiy  in  iMwdiig  apon  the  ques- 
don  of  erimmal  intent 

[Sd.  Note.— For  other  cases,  see  Embeule- 
ment,  Cent  Dig.  8  62;  Dec  Dig.  i  39.*] 

BlfBBZZLBlfENT  (g  86>)— PBOOT  ReQUIXSD. 
Nor  was  it  erroneous  to  charge  the  jury 
that  it  was  not  essential  for  the  state  to  prove 
specifically  that  the  accused  appropriated  any  of 
the  money  alleged  to  have  been  embezzled  by 
purchasing  with  sucli  money  any  particular  ar- 
ticle. 

[Ed.  Note.— For  other  cases,  see  Embezcle- 
ment.  Cent  Dig.  |  60;  Dec  Dig.  |  36.*] 

7.  Cbiuinai.  Law  (S  1103*)— AppkaIt— Baixr 

or  EviDEiTCx— Nkcebsitt. 

None  of  the  other  assignments  of  error 
made  in  the  motion  for  a  new  trial  can  be  de- 
termined without  considering  the  evidence;  and, 
there  being  no  such  brief  of  evidence  as  required 
by  section  6093  of  the  Civil  Code,  tbe  judgment 
must  be  affirmed. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  2881-2884;  Dee.  Dig.  | 

iioa*j 

Error   from   Superior   Court,  Lowndes 
County ;  W.  BL  Thomas,  Jndge. 
W.  H.  Tmeheart  was  conrlcted  of  em- 

4)ezzlement,  and  brings  error.  Affirmed. 

L  Goodloe  and  Dan  R.  Bmce,  both  of 
Yaldosta,  for  plaiDtlfl  in  error.  J.  A.  Wilkes, 
SoL  Gen.,  of  Moaltrie,  and  B.  K.  Wilcox,  of 
Yaldosta.  for  the  State. 

POTTLE,  J.   JndEment  affirmed. 


<13  Oa.  App.  «7) 

MYRICE  T.  STATE.    (No.  6,075.) 
(Conrt  of  Appeals  of  Georgia.   Oct  28»  191S.) 

(SyUahua  Itj/  the  Court.) 

1.  Othcb  Decision  Contboluno. 

The  questions  of  law  made  In  this  case  are 
controlled  by  the  decision  of  this  ooart  In  Uyrick 
V.  State,  79  S.  E.  880. 

2.  SUFTICIENCT  OF  ETIDKHCK. 

The  evidence  authorized  the  verdict 

Error  from  Superior  Conrt  Bryan  County ; 
"Wj,  W.  Sbeppard.  Judge. 

J.  T.  Myrlck  was  convicted  of  crime,  and 
brings  error.  Affirmed. 

J.  H.  Smith,  of  Eden,  far  plaintiff  in  error. 
N.  J.  Norman,  ScL  Gen.,  of  SsTannah,  for 
the  State. 

HILL  O.  J.  Judgment  affirmed. 


(IS  Oa.  App.  tR) 
JENNINGS  r.  STATE.    (No.  Q,182L} 
(Court  of  Appeals  of  Qeorgla.  Oct  38, 191&) 

(Svllahua  bir  the  Court.} 

Incest  (i  14*)— Evidehce— Sufficiency.  . 

The  evidence  was  not  sufBdent  to  author- 
ize the  verdict 

[Ed.  Note.^For  other  eases,  see  Incest;  Gent 
Dig.  I  12;  Dee.  Dig.  I  14.*] 

Error  from  Superior  Court,  Montgomery 
County;  W.  F.  George,  Judge. 

E.  J.  Jennings  was  convicted  of  Inoeat,  and 
brings  error.  Reversed. 

C.  P.  Thompson,  of  Atlanta,  for  plalntUT  In 
error.  W.  A.  Wooten,  BoL  Gen.,  of  Eastman, 
for  tbe  Statb 

POTTLEl^  J.  The  accused  was  convicted 
of  Incestnous  adultery  with  his  stepdaughter. 
The  evidence  was  substantially  as  follows: 
Tbe  girl  was  17  or  18  years  of  age  and  had 
been  living  in  the  house  with  her  mother  and 
tbe  accused  ever  since  the  marriage  of  the 
accused  to  the  mother  some  14  or  15  years 
before.  Upon  being  Informed  the  mother 
that  the  girl  had  missed  her  menatrual  peri- 
od, the  accused  called  upon  a  n^ro  midwife, 
who  at  the  time  was  living  eight  miles  away 
from  his  home,  and  requested  the  woman  to 
do  something  to  relieve  the  girl,  stating  at 
the  time  that  she  had  caught  cold  and  was 
auffoii^  from  menstrual  suppression.  In 
response  to  a  question  by  tbe  midwife,  the 
accused  stated  that  the  girl  had  missed  her 
periods  for  several  months.  ThereoptHi  the 
midwife  declined  to  make  any  ^tbrt  to  give 
the  girl  relief.  She  finally,  bowever,  con- 
sented to  go  and  make  an  examination  and 
ascertain  what  the  trouble  was  and  see  if  she 
could  do  anything.  On  the  way  home  the 
accused  told  the  midwife  that  be  bad  been 
accused  of  being  the  author  of  the  girl's 
trouble,  and  that,  if  she  did  not  "do  stHoe- 
thing  for  him,  the  crowd  would  do  aomethlng 
for  him."  At  this  time,  however,  he  strenn* 
onaly  denied  that  be  bad  anyddng  to  do 
with  tbe  girl.  When  tbey  reached  fbe  house 
the  midwife  discovered  that  the  girl  was 
well  advanced  In  pregnancy*  Tbe  aceuaed 
told  her,  if  she  did  not  believa  what  he  stat- 
ed about  not  having  brought  about  the  ^l*s 
condition,  to  ask  the  gixl.  SubseqnenUy  the 
midwife  did  ask  tbe  girl  and  she  replied  tlut 
"pa"  brought  about  her  condition.  At  the 
time  this  reply  was  mad%  the  accused  was 
In  an  adjoining  room,  nmt  enou^  to  have 
heard  the  conversation  between  the  girl  and 
the  midwife,  and  made  no  denial  of  tin 
accusation  but  turned  and  walked  away. 
The  midwife  test! fled  that  she  did  not  know 
whether  the  accoaed  hwrd  irtiat  tiie  gltl  aald 
or  not,  but  that  he  was  near  oioagh  to  have 
beard  it  It  farther  appears  that  Oie  gitl 
bad  ronalned  practically  all  tbe  time  In  her 
stepfother's  house,  rarely,  If  evw,  leaTlng 
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the  coaiit7'  The  girl  was  not  sworn  u  a 
witness.  Ttie  conTiction  of  the  accused  was 
based  entirely  npon  the  testimony  of  the 
midwife,  together  with  the  evidence  that  the 
girl  bad  been  at  his  borne  contlnnonsly  for 
a  number  of  years.  No  evidence  was  Intro- 
daced  In  behalf  of  the  accused. 

Eliminating  Immaterial  facts,  tbe  only  evi- 
dence-produced against  tbe  accused  consisted 
of  the  fact  that  he  sought  the  services  of  a 
midwife  to  brii^  about  an  abortion ;  that  be 
stated  to  the  midwife  that  he  was  being 
charged  with  a  crime  in  reference  to  tbe 
matter;  that  be  endeavored  at  first  to  mis- 
lead the  woman  into  tbe  belief  that  the  girl 
was  not  pregnant;  that  tbe  girl  charged 
"pa"  with  being  tbe  author  of  her  shame; 
and  that  be  did  not  then  and  there  deny  it 
These  facts  and  circumstances  were  not  sut- 
fldent  to  Justify  tbe  conviction.  In  every 
criminal  case  there  la  a  presumption  of  law 
that  tbe  accused  Is  innocent  Added  to  this, 
in  a  charge  of  this  character,  there  la  a 
natural  presumption  that  tbe  accused  would 
not  be  guilty  of  an  offense  so  heinous  as  the 
one  charged  in  the  present  blU  of  indictment 
To  convict;  tbe  proof  must  be  strong  enough 
to  exdade  all  reasonable  doubt  of  the  Inno- 
cence of  the  accused  and  to  exclude  every 
other  reaaonable  hypothesis  save  that  of  his 
guilt  The  accosed  stated  that  he  had  al- 
ways felt  toward  the  child  as  if  she  was  his 
own  dani^ter.  The  Jury  had  a  zigbt  to 
disregard  this  statement  of  the  accosed  en- 
tireiy.  bat  it  accords  with  the  natural  toA- 
ings  tbe  law  vronld  presnmptivdy  ascribe  to 
a  person  occupying  toward  the  girl  the  po- 
sition of  the  accused  and  would  prevoit  his 
conviction,  unless  the  proof  came  well  up  to 
the  standard  prescribed  1^  law.  The  rela- 
tion of  step&tber  and  stepdaughter  is  such 
that  intercourse  between  them  is  r^arded  by 
law  as  iDcestnous.  I^ham  v.  Stat^  126  Ga. 
62,  B3  S.  BL  817.  114  Am.  St  Bep^  181,  6 
AnxL  Cas.  66.  Incestuous  adultery  is  a  fal- 
ony,  and  tbe  female  la  raided  as  an  ac- 
cemplb!&  Her  uncorroborated  testimony  la 
therefore  not  sufficient  to  sustain  the  man's 
conviction.  Stdomon  v.  State,  113  Oa.  192, 
38  S.  B.  832;  Yottatfr  T.  State.  120  6a.  204, 

47  S.  B.  006;  Dorden      State.  120  Oa.  860^ 

48  S.  B.  316.  In  the  case  laat  cited,  it  ap- 
peared that  the  female  was  a  niece  of  the 
accused;  that  she  visited  his  home  for  ten 
days;  that  about  nine  montbs  after  the 
visit  she  gave  birth  to  a  child,  which,  ac- 
cording to  one  witness,  favored  the  accused. 
Tbe  girl  testified  that  the  accused  was  £he 
father  of  the  child.  Tbe  conviction  was  set 
aaide  upon  the  ground  that  there  was  no 
asffldent  evidence ,  to  supiurt  It  If  the 
accnsed  could  not  have  been  convicted  on 
the  uncorroborated  testimony  of  his  step- 


daughter delivered  under  oath,  certainly  tbe 
mere  hearsay  testimony  of  another  person 
that  tbe  girl  bad  charged  her  "pa"  with  be- 
ing tbe  author  of  her  abame  would  not  alone 
be  sufficient  to  Justify  his  conviction. 

It  Is  true  the  Jury  were  probably  authorize 
ed  to  find  that  tbe  accused  beard  the  charge 
made  by  the  girl  and  did  not  deny  It  This 
Is  a  circumstance  against  him,  but  It  Is  by 
no  means  conclusive  of  his  guilt  The  nat- 
ural feeling  of  horror  and  repulsion  that  one 
standing  in  the  position  of  the  accused  would 
have  had  at  a  felae  accusation  of  this  nature 
might  well  have  caused  him  to  turn  and  walk 
away  In  sorrow  and  shame  without  raising 
his  voice  in  protest  He  had  previously  pro- 
tested his  Innocence  to  tbe  midwife  and  bad 
even  suggested  to  her  that  she  Interrogate 
the  girl  to  find  out  who  bad  committed  tbe 
offense.  This  conduct  of  the  accused  was 
more  Inconsistent  with  guilt  than  his  sllaice 
was  Inconsistent  with  innocence.  There 
were  two  witnesses  for  tbe  state,  the  midwife 
and  a  white  man  who  lived  In  tbe  same  com- 
munity with  the  accused.  With  this  last 
witness  tbe  accused  put  bis  character  In  is- 
sue, and  from  the  lips  of  this  witness  came  the 
statement  that  he  bad  tmown  the  accused  for 
10  or  15  years ;  that  his  dbaracter  was  good ; 
that  before  this  cbax&  was  made  nothing 
Improper  had  ever  been  heard  of  by  him; 
and  that  he  was  honest  and  upright  The 
state  did  not  attempt  to  meet  this  testimony 
In  reference  to  the  good  character  of  the  ac- 
cused. Where  one  is  on  trial  A>r  a  despicable 
offense  of  this  nature,  good  character  is  and 
ought  to  be  regarded  as  a  strong  drcnm- 
stance  in  hla  favor.  A  normal  man  is  loath 
to  believe  that  a  man  of  the  character  which 
tbe  accused  seems  to  have  been  would  delib- 
erately bi^ng  about  tbe  mln  of  hia  ovm  step- 
daughter whom  he  had  taken  Into  his  home 
as  an  Infant  and  nurtured  Just  as  If  she  had 
been  his  own  flesh  and  blood.  Tbe  accused 
may  be  guilty,  but  possibility  of  guilt  is  not 
enough  to  authorl^  his  convlctinL  Where, 
as  in  the  preswt  case,  the  conviction  is  de- 
pendent lai^ly  npon  drcumatantlal  evidence, 
the  circum stances  must  be  Inconsistent  with 
innocence  and  must  be  so  stroi^  m  to  ex- 
clude every  other  reasonable  hypotbeala  than 
that  of  his  guilt  The  evidence  In  this  case 
did  not  ocHne  up  to  the  standard  of  proof  re- 
quired by  law,  and  for  thia  reason  the  ver- 
dict of  goll^  should  have  been  set  aside. 

The  point  is  made  In  the  record  that  the 
venue  of  the  (flense  was  not  proven.  Thia 
point  aeema  also  to  be  well  taken,  but  we  do 
not  deal  vtth  It  specifically,  because  in  our 
opinion  tbe  evidence  was  not  suffldeut  to 
show  that  any  offense  at  all  waa  committed 
by  tbe  accused. 

Judgment  reversed. 
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(13  Oa.  App.  666) 

RENFBOS  T.  STATE.    (No.  S,100.) 
(Conrt  of  Appeali  of  Georgia.   Oct.  28,  191B.) 

(Sfllalua  by  the  Court.) 

CsiuiiTAL  Law  (li  865,  929*)— Cobboion  or 
Vebdiot. 

The  juT7  bed  bad  the  case  ander  consider- 
ation for  some  18  or  20  bours,  and,  being  un- 
able to  agree,  called  tbe  sberiCf  and  requested 
bim  to  commanicate  with  tbe  court  and  ask 
tbe  court  either  to  recharge  the  jar;  or  to  or- 
der a  mistrial.  Tbe  sheriff  replied:  "Gentle- 
men, if  it  is  a  new  charge  jou  want,  I  am  ready 
to  go  right  down  and  submit  it,  but,  If  it  is  a 
mistrial,  I  would  feel  embarrassed  to  do  it,  be- 
cause I  have  heard  tbe  judge  say  that  he  was 
conscientiously  opposed  to  miBtrials  in  Wilcox 
county.  But  I  wfi!  submit  it  if  you  insist  on 
it."  This  was  all  that  passed  between  the  sher- 
iff and  jury,  and  shortly  afterward  tbe  jury 
retamed  a  verdict  of  guilty.  Upon  the  hear- 
ing of  the  motion  for  a  new  trial  the  facts 
above  stated  were  admitted,  and  there  were  no 
properly  identified  affidavits  from  the  jurors  to 
the  effect  that  they  were  not  inSueoced  by  the 
conduct  of  tbe  sheriff  to  return  a  verdict  of 
guilty.  JUeld,  that  a  new  trial  should  have  been 
granted  on  account  of  this  irregularity. 

[Ed.  Note.— For  otber  cases,  see  Criminal 
Law,  Cent.  Dig.  iS  2069,  2272-2279;  Dec.  Dig. 
H  8d5,  929.*] 

Error  from  Svperior  Conrt,  Wilcox  Goan- 
tsi  W.  F.  George,  Judge. 

C.  F.  Beofroe  ina  conTlcted  of  crime,  and 
brings  error.  Reversed, 

Haygood  &  Cutts,  of  Fitzgerald,  for  plaln- 
ticr  In  error.  Joa.  B.  Wall,  SoL  Gen.*  of 
Fitzgerald,  for  the  State. 

POTTLE,  J.  The  general  rule  In  this 
state  is  that  before  a  plaintifF  In  error  can 
obtain  a  reversal  of  the  jndgmrat  complain- 
ed of,  be  must  show  both  error  and  injury. 
But  the  right  of  a  party  to  a  free,  untram- 
meled,  and  impartial  determination  by  a 
Jury  of  the  Issues  of  fact  involved  is  so  sa- 
cred and  so  Important  that  where  misconduct 
of  the  Jury  has  been  shown,  or  where  it  ap- 
pears  that  they  have  been  unduly  Interfered 
with  in  their  deliberations,  injury  to  the 
losing  party  will  be  presumed.  In  all  such 
cases  a  reversal  necessarily  results,  unless 
It  is  affirmatively  made  to  appear  to  the 
trial  Judge  that  tbe  irregularity  complained 
of  resulted  in  no  injury  to  tbe  complaining 
party.  Obear  v.  Gray,  68  Ga.  1S2;  Shaw 
V.  State.  83  Ga.  92,  9  S.  E.  768;  Styles  v. 
State,  129  Ga.  425,  432.  59  S.  E.  249,  12  Ann. 
Gas.  176 ;  Suple  v.  State.  133  Ga.  601.  86  S. 
E.  910;  Griffin  v.  State,  5  Ga.  App.  43,  62 
S.  E.  685.  In  Smith  v.  State,  122  Ga.  154. 
50  S.  E.  62,  the  Chief  Justice  thus  stated 
the  rule:  "This  court,  from  tbe  time  of  its 
organization  to  the  present  time,  has  striven 
to  protect  tbe  purity  and  Impartiality  of 
Jury  trials;  and,  wherever  there  have  been 
irregularities,  unless  fully  explained  and  the 
court  satisfied  that  the  accused  has  not  been 
Injured,  new  trials  have  been  granted. 
Where  the  misconduct  of  the  officers  and 
Jury  has  been  gross,  tUa  court  and  otbera 


have  held  that  a  new  trial  should  be  granted 
on  account  of  public  policy,  wbether  the  ac- 
cused was  injured  or  not"  In  Obear  v. 
Gray,  supra.  It  was  held  that  for  a  bailiff 
in  charge  of  a  Jury,  apparently  finding  it 
dlfllcult  to  agree,  to  tell  them  that  in  his 
opinion  the  judge  would  keep  tbem  ont  a 
week  or  compel  them  to  agree  was  such  prac- 
tice as  necessitated  a  new  trial.  In  the  pres- 
ent case  the  jury  were  unable  to  agree.  Sup- 
pose the  jury  stood  11  to  1  for  convlctioQ. 
The  sheriff  in  substance  tells  this  one  Juror 
that  he  ought  not  to  make  a  mistrial,  be- 
cause the  trial  Ju^^e  is  consdentlously .  op- 
posed to  granting  mistrials  in  that  county. 
Such  a  remark  was  calculated  to  unduly  in- 
fluence the  Jury,  and  probably  did  have  that 
effect  In  the  present  case.  They  requested 
a  recharge  after  having  been  out  for  some 
18  or  20  hours,  without  having  been  recharg- 
ed, and  returned  a  verdict  shortly  after  tbe 
remark  complained  of  was  made  by  the  shu- 
Ur.  If  the  trial  Judge  had  sent  for  tne  Jury 
after  they  had  been  deliberating  for  some 
hours  and  apparently  unable  to  agree,  and 
had  stated  to  them  that  they  must  arrive 
at  a  verdict  because  he  was  conscientiously 
opposed  to  granting  mistrials  In  that  county, 
clearly  such  conduct  on  the  part  of  the  Judge 
would  have  amounted  to  coercion,  ao^  would 
have  demanded  a  new  trlaL  The  sbariff  was 
assuming  to  act  as  the  mouth[dece  of  the 
Judge,  and  in  so  doing  Improperly  Interfered 
with  the  deliberations  of  tbe  Jury.  Such  a 
practice  cannot  be  approved,  and  m  new  trial 
should  have  been  granted. 
Judgment  reversed. 


(13  Qa.  App.  e4) 
JOHNSON  V.  STATE.    (No.  5,093.) 
(Court  of  Appeals  of  Georgia.    Oct.  28,  1913.) 

(Syllabut  by  tAe  Court.) 

Intoxicating  Liquobs  (8  130*)  — Kekfiho 
LiQuoBS  IN  Place  of  Business. 

The  accused  was  convicted  of  keeping  in- 
toxicating  licjuora  in  his  place  of  business.  Tbe 
evidence  shows  that  he  received  a  package  of 
whisky  by  express  and  delivered  it  to  a  back- 
man,  with  instruction  to  take  it  to  his  resi- 
dence and  to  deliver  it  to  liis  wife.  The  Itack- 
man  carried  the  whlsl^  to  the  bome  of  tbe  ac- 
cused, and,  finding  no  one  there,  took  It 
across  tbe  street  and  deposited  it  in  a  restao- 
rant,  which  was  being  conducted  by  the  accus- 
ed. Tbe  accused  was  absent,  and  did  not  koo« 
that  the  backman  had  not  left  tbe  wiiisky  at 
his  residence,  but  had  deposited  it  in  the  res- 
taurant. About  10  minutes  after  the  whisky 
was  left  in  tbe  restaurant,  its  presence  was 
discovered  by  a  policeman,  and  the  accused  wa<: 
arrested  while  on  bis  way  to  tbe  restaurant 
from  some  point  in  the  city.  There  was  no  ev- 
idence that  the  accused  knew  until  after  his  ar 
rest  that  the  whisky  had  been  placed  In  die 
restaurant.  Held,  that  the  oonvletkKi  ma  n- 
authorized,  and  should  have  been  set  ande  oa 
motion  for  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Intoxicadni 
Uquors,  Cent.  Dig.  S  149 ;  Dec  Dig,  |  139.*) 
Russell,  J.,  dlraenting.  ^ 
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Error  from  City  Court  oC  Americas;  W. 
SC.  Harper,  Judge. 

Israel  Jobnson  was  convlctea  of  keeping 
Intoxicating  liquors  In  lila  place  of  bnslnesB, 
and  brings  error.  Beversed. 

W.  T,  Lane,  of  Americas,  for  plaintiff  in 
error.   Z.  S.  Chllders,  BoL,  ct  Amerlcus,  for 

the  State. 

FOTTLE,  J.   Judgment  reversed. 
RUSSEUt^  J.,  dissents. 


(13  Oa.  App.  677) 

JONES  T.  STATE.    (No.  6.179.) 
(Court  of  Appeals  of  Georgia.   Oct  28,  1918.) 

(Byllahut  hy  the  Cowrt.) 

No  EbBOB  APPEjLBINO. 

The  evidence  woald  have  authorized  a  con- 
victiOD  of  assanlt  with  Intent  to  marder.  It 
abundantly  Justified  the  verdict  of  shooting  at. 
another.  The  charges  complained  of  were  free 
from  substantial  error.  Taken  as  a  whole,  the 
charge  was  more  favorable  to  the  accused  than 
he  had  any  right  to  demand.  No  reason  ap- 
pears for  revendng  the  judgment  overruling  the 
motion  for  a  new  trial. 

RuBsell,  J.,  dissenting. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; W.  G.  Charlton,  Judge. 

Willie  Jones  was  convicted  of  assault  with 
intent  to  murder,  and  brings  error.  Affirmed. 

Baiford  I^Higant  a;nd  Gordon  Sanssy, 
both  of  Savannah,  for  plalntllF  In  error.  W. 
C.  Hartridge,  Sol.  Gen.,  of  Savannah,  for  the 
State. 

POTTLS^  J.  Jn^ment  affirmed. 

RDSSBLL.  J.  (dissenting).  Witlioat  r^rd 
to  the  real  truQi  of  the  transaction  (wMch 
the  testimony  of  the  witnesses  seems  to  con- 
fuse rather  than  to  clarify),  I  am  of  the 
opinion  that  the  charge  complained  of  was 
not  adjusted  to  the  defenses  presented  -by  the 
accused  upon  his  trial,  and  practically  elimi- 
nated his  statement  to  the  Jury. 


(U  Oa.  App.  «»> 

SWTOERT  BROS.  v.  BANE  OF  HARAL- 
SON.   (No.  5,003.) 
(Court  of  Appeals  of  Georgia.    Oct.  28.  1D13.) 

(Svnahut  hy  the  Court.) 
1.  Pabtkebsbip  (If  48,  54*)— Pboof— Som- 

CnKCT. 

Partnership  or  do  partnership  is  a  fact 
which  may  he  proved  by  statements  or  admis- 
sions of  the  alleged  partners. 

Where  suit  on  a  promissory  note  is  brouRht 
against  a  partnership  as  the  alleged  maker 
thereof,  and  the  defendants  rely  upon  the  de- 
fease that  the  person  who  executed  the  note 
was  not  in  fact  a  member  of  the  partnership, 
while  the  admtsBijns  of  that  person,  made  in 
the  absence  of  the  others,  would  not  be  suffi- 
cient evidence  against  them  of  the  existence  of 
the  partncrahip,  yet  where  each  one  of  the  al- 


leged partners  had  admitted  that  he  was  a 
member  of  the  firm,  their  admissions  would  be 
sufficient  to  prove  the  existence  of  the  firm  as 
alleged. 

[Ed.  Note.— For  other  Gases,_Bee  Partnership, 
Cent  mg.  U  66»  68-78,  TTprS;  Deb  Dig.  iS 
48,  64.«r 

2.  PAmnasHiP    ({  146*)— Authobitt  or 
Pabtrzbs— Notes. 

Under  Civil  Code  1010.  H  8172,  3180,  one 
member  of  a  commercial  parbiership  can  bind 
it  by  signing  its  name  to  a  promLBSory  note 
under  seal  In  the  course  itf  tlie  business  of  the 
partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent^Dig.  H  242-2B1.  208-266;  Dec  Dig.  « 

3.  Pabtribship  (I  64*)— SumoxmoT  or  Bv- 

IDSNCB— BnU  AND  NoTES. 

The  partnership  was  proved  as  alleged  In 
the  petition,  no  error  of  law  appears,  and  the 
verdict  for  the  plaintiff  was  properly  affirmed 
by  the  trial  jadge  In  his  refusal  to  giant  a  new 
triaL 

[Ed.  Note^For  other  cases,  see  ^rtneishlp, 
C^t.  Dig.  U  77,  79 ;  DecTDig.  |  54.*] 

(Additional  SyUahtu  by  Bditorial  Btajf.) 

4.  Pabtnebship  (S  37*)— Denial  of  PabtneB' 
SHIP— Action  oh  Note. 

Where  a  l>8nk  made  a  loan,  represented  by 
two  notes  executed  in  the  name  of  the  partner- 
ship by  one  member  thereof,  in  reliance  upon 
a  statement  of  each  of  the  alleged  partners 
that  Ihey  were  members  of  the  firm,  the  part- 
nership was  estopped  to  deny  its  existence  and 
memi)erBhip  in  a  subsequent  action  on  the 
notes. 

[Ed.  Note.— For  other  cases,  see  Partnership 
Cent  Dig.  H  37.  62;  Dec  Dig.  f  87.*] 

5.  Pabtnebsrif  (I  54*)— Pboof  or  Relation 

-^UFnCIBNCT. 

Only  slight  evidence  Is  necessary  to  bind 
parties  as  partoers  in  their  relation  to  credi- 
tors ;  the  proof  required  Id  such  case  being  less 
than  tbat  required  to  establish  the  partnership 
inter  sese. 

[Ed.  Note.— For  other  caseK,  see  Partnership, 
Cent  Dig.  {S  77.  70 ;  Dec.  Dig.  S  54.*] 

Error  from  City  Court  of  Newnan ;  W.  A. 
Post,  Judge. 

Action  by  the  Bank  of  Haralson  against 
Swygert  Brothers.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Hall  &  Jones,  of  Newnan,  for  plaintiffs  in 
error.  W.  G.  Pos^  of  Newnan,  for  defendant 
in  error. 

HILL,  C  J.  Suit  m  two  promissory  notes 
purportUig  to  liave  be«i  made  by  Swygert 
Broths  was  brought  by  the  Bank  ot  Haral- 
son against  Swygert  Brothws,  as  a  copart- 
nership, and  affSinst  A.  M.  Swygert;  B.  S. 
Swygert  W.  A.  Swygert,  and  8.  C  Swygnt, 
as  the  members  of  the  firm.  The  indlTidnals 
named  were  also  sued  as  indorsers.  The  ver- 
dict was  for  the  plalnttS,  and  the  defend- 
ants' motion  for  a  new  trial  was  orerrnled. 
The  case  is  here  on  exception  to  this  Jndg- 
ment 

The  record  discloses  that  the  controlling 
issue  in  the  case  is  as  to  the  existence  of 
the  partnersliip  as  alleged  in  the  petition.  Il- 
lustrating this  Issue,  the  evidence  Is  uncon- 
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tioverted  that  Qie  two  notes  were  executed 
In  the  name  of  Swygert  Brothers  by  B.  S. 
Sw^ert,  and  that  the  money  obtained  from 
the  bank  on  these  notes  was  deposited  In  the 
bank  to  the  credit  of  the  firm  of  Swygert 
Brothers.  The  evidence  Indicates  also  that 
R.  S.  Swygert  signed  not  only  his  own  name, 
but  also  tbe  names  of  the  other  allied  part- 
ners, as  indorsers  on  the  two  notes ;  but  in 
the  view  that  we  take  of  the  case  we  do  not 
regard  the  question  as  to  liability  of  these 
parties  as  indorsers  as  material,  the  whole 
case  turning  on  the  qoeationB  whether  B.  8. 
Sw^ert  was  a  member  of  the  firm  of  Swy- 
gert Brothers  at  the  time  he  encnted  the 
notes,  and.  If  no,  whether  .he  waa  authorized 
by  that  relationship  to  ez'ecate  tiie  notes  in 
the  name  of  the  partnenihip,  and  whether  the 
individnals  named  In  the  petition  as  mem- 
bers of  the  firm  of  Swygert  Brothers  wm  in 
fiict  members  of  the  copartnership, 

t1]  It  appears  fA>m  the  record  that  this  Is 
the  second  rerdlct  on  these  Issues  In  fevor 
of  Uie  plalntUT.  therefore^  ttiere  Is  any 
eridoice  In  the  record  in  support  of  the  rer- 
dict,  it  will  not  be  distorbed  1^  tills  conrt, 
unless  some  material  prejudicial  etrw  of 
law  was  committed.  We  might  content  our- 
selTes  with  the  statement  ttiat  the  e^dence 
on  the  question  of  partnerridp  atnpports  the 
Terdlct;  but  we  will  briefly  aummarin  tiie 
evidence  on  this  point  Repeated  admissions 
were  proved  to  have  been  made  by  each  one 
of  the  alleged  oopartnws  that  be  was  in  fact 
a  member  of  the  Arm  of  Swygert  Brotliers. 
It  la  contended  1^  tiw  learned  counsel  fmr 
the  plaintiff  in  errw  that  the  existence  of  a 
partnership  cannot  be  proved  by  tite  admis- 
slona  of  those  aliased  to  be  memtmv.  The 
general  rule  on  this  subject,  which  seems  to 
be  well  settted,  is  that  a  partnwshlp  may  be 
proved  by  evidence  that  each  and  all  (tf  the 
alleged  partners  admitted  Ita  existence,  but 
Qiat  the  admissions  of  (me  defendant,  ;nade 
in  the  absence  of  the  others,  is  not  evidence 
against  the  others  of  the  existence  of  the 
partnership.  This  rule  Is  stated  as  follows 
in  Flonnu^  v.  Williams,  68  Oa.  707: 
sayings  or. admissions  of  one  of  an  alleged 
partnership,  not  in  the  essence  of  the  oth- 
ers, nor  brought  to  Iheii  knowledge  and  a»> 
sraited  to  or  ratified  by  them,  are  inadmissible 
to  bind  tiie  other  party,  or  estaUish  the  ex- 
istence of  the  partnership**  so  as  to  bind  the 
other  putles.  Now  the  evidence  discloses 
that  the  existence  of  the  partnership  alleged 
does  not  d^)«id  upon  the  admission  of  one 
of  the  partners,  but  that  each  one  of  the  in- 
dividuals named  as  partners  admitted  on 
several  separate  occasions  that  he  was  In 
fact  a  member  of  t^e  firm  of  Swygert  Broth- 
ers. So  on  this  point  we  have  tiie  statement 
of  each  one  of  the  alleged  members  of  this 
firm,  admitting  his  relationship  to  the  firm. 
In  otha  words,  ttie  existence  of  the  partner^ 
ship  was  shown  by  evidence  of  admlsdons  of 
each  individual  who  was  alleged  to  be  a 
partner  that  he  was  in  fact  a  member  of  the 


firm.  The  law  being  well  settled  that  Ibe  ad- 
mlssioas  of  an  indivldnal  are  binding  vjfoh 
Um,  it  foUows  that,  when  aU  the  alleged 
members  of  the  firm  admitted  the  extstence 
of  the  partnership^  the  partnersh^i  was  In 
tact  proved.  -It  is  contended  by  leaned 
counsel  for  the  plaintiff  in  error  that  the  law 
defines  and  establishes  what  constitutes  a 
partnership,  and  that  the  existence  of  a  part- 
nership between  given  persons  cannot  be  es- 
tablished by  the  admissions  of  one  of  them, 
and  that  his  admission  that  he  Is  a  partner  Is 
simply  his  opinion,  and  the  case  of  Fkmmoy 
V.  Wllllanu^  supra.  Is  rtiied  upon  as  sappwt- 
Ing  this  contention.  As  we  have  seai,  that 
anthorl^  Is  simply  to  the  effect  Qiat  ttae  ad- 
missions of  one  of  the  alleged  partnera  would 
not  be  binding  upon  the  othersL  lAe  dedaion 
did  not  go  to  the  extent  of  holding  tliat  the 
fact  of  partnership  could  not  be  proved  or 
established  by  admissions.  It  la  held.  In 
Sankey  v.  Hall,  44  Ga.  229,  that:  '*Partiier^ 
ship  or  no  partnership  la  a  fact,  and  a  wit- 
ness may  so  state,  but  the  fkct  so  stated  may 
be  qualified  and  explained  by  other  fftcts  In 
evidence,  either  from  tiie  witness  or  fMm 
other  testimony and  that:  *frhe  sayings  of 
one  of  the  partners,  not  exi^easly  or  by  Im- 
plication brouc^t  to  the  knowledge  <tf  tiw 
other,  are  no  evidence  against  Qiat  otbtf  in 
an  Issue  of  partnersh^**  Judge  HcCay,  In 
discussing  tills  point,  says:  **It  is  sometimes 
difficult  to  say  what  is  a  fart,  and  what  Is  a 
conduBion.  ^f  of  what  every  man  telto 
aa  facts  is  nothing  bnt  very  certain  condo- 
slons.  We  think  partnership  or  no  partner- 
Ship,  ordinarily,  may  be  stated  aa  a  fact" 
But,  aa  above  stated,  It  la  mSl  eettied  Iqr  as- 
thoritgr  that  a  partneraUp  may  be  proved  bf 
evidence  that  each  of  the  alleged  partners 
admitted  its  existence  and  Us  moobersh^ 
Gordon  v.  Bankard,  37  lU.  147;  Smith  v. 
OolUna,  115  Mass.  S88;  Huysser  t.  Lawson, 
90  Mo.  App.  82. 

[4]  The  evldoice  is  also  undlaimted  that, 
in  making  the  loan  represented  by  tiw  two 
promissory  notes  sued  upon,  the  plaintiff 
bank  relied  upon  the  truth  of  the  statemeot 
of  ea<3i  one  of  the  alleged  partners  that  tber 
were  In  fact  members  of  tiie  firm.  The 
bank,  having  acted  upon  these  admlasloD^ 
could  have  relied  upon  the  doctrine  of  estop- 
pel on  this  question  of  partnership  onder  the 
principle  laid  down  in  Thornton  t.  McDon- 
ald, 108  Oa.  4,88  S.  B.  680;  bnt  the  plaintiff 
is  not  compelled  to  inn^  this  doctrine.  It 
can  rely  upon  the  fact  of  the  partnersUp 
as  proved  1^  the  admissions  of  each  of  the 
alleged  members  thereol  These  admlaslcns 
were  denied  by  each  one  of  the  alleged  part^ 
ners;  but  tills  Issue  la  foreclosed  by  the  ver- 
dict 

[2]  The  partnership  being  proved,  the  qoa^ 
Uon  arises  as  to  the  authority  of  B.  SL  Swy- 
gert to  execute  the  two  notes  soed  on  In  the 
name  of  tiie  partnership.  One  partner  baa 
the  authority  to  bind  the  members  of  the 
firm  within  tiie  legitlmal^usliussl  Uw 
Digitized  by^005lC 
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flim.  TUB  rale  la  predicated  upon  the  doc- 
trine of  agency.  CItII  Code  1910,  H  8172. 
3180.  It  Is  not  denied  that  the  two  notes,  it 
authorized,  were  within  the  scope  of  the 
legitimate  bnslness  of  the  flnn,  nor  is  it  de- 
nied that  the  firm  got  the  proceeds  of  the 
notes.  While  the  gmeral  rule  as  to  the  au- 
thority of  one  partner  to  bind  a  partnership 
is  based  upon  his  being  a  general  agent  of 
the  firm  while  acting  in  the  general  scope 
of  the  partnership  business,  it  is  indited  that 
the  notes  were  under  seal,  and  that  the  au- 
thority to  make  these  notes  by  one  of  the 
firm  should  also  hare  been  under  seaL  The 
authority  to  bind  the  partnership  in  the  exe- 
cution of  a  promissory  note  arises  from  the 
relationship,  and  not  from  any  express  au- 
thority from  the  other  partners.  In  Mer- 
chants' ft  Farmers*  Bank  t.  Johnston.  ISO 
Ga.  661,  61  S.  E.  S43,  17  L.  R.  A.  (N.  S.)  968, 
14  Ann.  Cas.  S46.  construing  sections  2643, 
2661.  of  the  CItII  Code  of  1895  (Code  of 
1910,  H  3172,  8180),  it  is  held  that:  "One 
mfflnber  of  a  comn^erdal  partnership  can 
binfl  it  by  signing  its  name  to  a  promissory 
note  under  seal,  tn  the  course  of  the  busi- 
ness of  the  partnership."  In  dlscnsslng  the 
question,  the  court  says:  "No  restriction  is 
made  as  to  sealed  instruments.  In  the  mak- 
ing of  promissory  notes,  printed  forms  are 
commonly  used,  a  very  large  percentage  of 
which  are  prepared  with  a  view  to  their  exe- 
cution under  seal;  the  recital  that  they  are 
glT^  under  seal  and  the  device  to  be  used 
as  a  seal  appearing  on  the  printed  form.  It 
is  a  matter  of  common  practice  for  such 
notes  to  be  executed  by  one  partner  on  be- 
half of  the  firm,  often  with  no  attention  paid 
to  the  fact  that  the  notes  thus  given  are 
under  seal,  and  without  any  question  arising 
as  to  the  power  of  the  partner  to  bind  the 
firm  In  so  executing  them.  Such  notes  are 
doubtless  regarded  by  the  parties  as  binding 
obligations  on  the  firm  in  whose  l>ehalf  they 
are  executed,  and  we  think  they  are  to  be 
80  regarded  under  the  law,  In  view  of  the 
broad  power  given  to  a  partner  in  the  sec- 
tions of  the  Code  above  referred  to."  In 
Grlffln  V.  Colonial  Bank,  7  Ga.  App.  126,  66 
8.  E.  882,  it  Is  held  that:  "Prima  fade  the 
execution  of  a  negotiable  note  in  the  name 
of  the  partnership  by  one  partner  is  within 
the  scope  of  the  partnership  business,  and 
binds  the  firm  and  individual  members  there- 
of;" and  In  Bishop  v.  People's  Bank  of  Cal- 
houn, 7  Oa.  App.  432,  67  a  E.  119,  It  Is 
expressly  held  that:  "One  partner  in  an  ordi- 
nary commercial  partnership  has  authority 
to  execute  a  promissory  note  under  seal, 
binding  his  copartners."  See.  also,  Fincher 
V.  Hanson.  12  Ga.  App.  612,  77  S.  E.  1068. 

[3.  S]  Besides,  the  direct  evidence  of  the  ex- 
istence of  the  partnership  as  alleged,  there 
are  circumstances  In  proof  upon  which  the 
Jury  would  have  been  authorized  to  infer 
that  B.  a  Swygert,  who  executed  these  notes 
In  the  name  of  the  partnership,  was  not 


only  a  member  of  the  partn^shlp^  but  was 
fully  authorized  to  execute  these  notes.  The 
evidence  discloses  that  he  was  held  out  to 
the  world  by  the  other  members  of  the  firm 
as  a  member,  the  business  of  the  firm  was  in- 
t^sted  to  him,  and  he  executed  all  the  notes 
and  checks  which  were  used  by  the  firm  in 
the  transaction  of  its  (nmmerclal  business. 
The  evidence  ^ows  that  the  Individual  mem- 
bers of  the  firm  not  only  held  themselves  out 
to  the  world  as  partners,  but  they  held  out 
to  the  world  the  fact  that  R.  S.  Swygert  was 
a  partner  of  the  firm,  and  that  he  was  duly 
authorized  as  an  agent  to  transact  the  buid- 
nesB  of  tile  firm.  As  to  creditors  we  think 
these  facts  were  sufficient  to  bind  each  one 
of  the  defendants  as  partners,  for  it  is  a 
sound  principle,  both  of  law  and  honest  oom- 
merclal  transactional  that  only  slight  evi- 
dence  would  be  necessary  to  bind  the  parties 
as  partners  in  their  relations  to  creditors, 
alttiongh  it  might  require  stronger  proof  to 
establish  the  partnership  inter  ses&  GbafTee 
V.  Rentfroe,  82  Ga.  477;  Scranton  v.  Rent- 
frow,  29  Ga.  841. 

We  do  not  deem  It  necessary  to  discuflB 
spedflcally  each  one  of  the  spedal  exceif- 
tlons.  We  have  examined  them  very  car^ 
fully  In  the  light  of  the  general  Instructions 
to  the  Jury  and  the  evidence.  While  there 
may  have  been  some  immaterial  Inaccuracies 
in  the  instructions  objected  to,  yet,  when 
they  are  considered  with  r^erenoe  to  the 
entire  charge  of  the  court,  we  find  no  mate- 
rial error ;  on  the  contrary,  the  charge  as  a 
whole  presents  the  Issues  most  fully  and 
favorably  to  the  contentions  of  the  defend- 
ant As  restricted  by  the  ruIlDgs  of  the 
trial  Judge,  there  was  no  error  in  the  admis- 
sion of  the  evidence  objected  to.  We  have 
no  hesitation  in  holding,  after  a  careful  con- 
sideration of  the  entire  case,  that  the  trial 
was  not  only  fairly  and  ably  conducted  by 
the  trial  Judge,  but  that  his  rulings  were  cor- 
rect, that  his  instructions  to  the  Jury  pre* 
sented  every  material  issue  favorably  to  the 
defendant,  and  that  the  verdict  in  Avor  ot 
the  plalntur  la  fully  Justified  by  the  STldeooa 

Judgmmt  affirmed. 


(U  Oa.  App.  M7) 
HATBS  T.  STATE.    (No.  6,07&) 
(Court  of  Appeals  of  Georgia.   Oct.  28,  1918.) 

(Si/llahu9  h»  the  OourtJ 

Tbbsfass  (|S  76,  84.  88*)— Gbihinal  Law  (| 
326*)  —  Gbikinal  Besponsibiutt  —  Pbe- 
snicFTioNs— Questions  fob  Jubt. 

A  tenant  who  in  good  faith  claims  posses- 
sion of  land  under  one  who  bona  fide  daims 
title  and  right  of  possession  thereof  cannot  be 
convicted  of  the  offense  of  trespass.  To  au- 
thorize a  coDTictioD  it  is  essential  that  It  be 
ahown  that  the  alleged  treapaas  was  committed 
willfnlly  and  Intentionally,  and,  for  this  reason, 
proof  that  the  act  alleged  to  be  criminal  was 
done  in  good  faith  is  a  perfect  defense,  and 
any  evidence  showing  that  the  possession  of 
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the  accuBed  either  originated  or  was  continaed 
Id  good  faith  is  relevant  and  competent. 

[Ed.  Note. — For  other  caaes,  see  Trespass,' 
Cent  Dig.  U  166,  174,  182;  Dec  Dig.  H  76, 
84,  88:*  Criminal  Law,  Gent.  Dig.  |  729; 
Dec.  Dig.  I  82B.*] 

Brror  from  City  Court  of  Fltsgaald;  D. 
E.  Griffin,  Judgew 

J.  C.  Hayes  was  oonvicted  of  treapaaa,  and 
brings  error.  Reveraed. 

H.  J.  Qalncey,  of  Odlla,  and  O.  H.  EUdns 
and  Alex  Kopiin,  both  of  Fitzgerald,  for 
plaintiff  in  error.  W.  H.  Home,  Sol.,  Mc- 
Donald &  Grantham,  and  L.  Kennedy,  all  of 
Fltxserald,  for  the  Btata 

RUSSBLL,  J.  The  defendant  in  the  lower 
court  was  convicted  of  the  offense  of  trespass, 
and  he  excepts  to  the  Judgment  refusing  a 
new  trial.  The  accusation  charged  the  par- 
ticular offense  defined  in'  section  216,  par.  4, 
of  the  Penal  Code;  It  being  alleged  that  the 
accused  did  unlawfully  squat  and  settle  upon 
described  land  of  M.  Dixon,  with  no  bona 
fide  claim  or  color  of  title  to  said  land,  and 
without  the  consent  of  the  owner,  the  said 
Dixon.  It  appears  from  the  record  that.  In 
1912  Ike  ECayes,  a  brother  of  the  defendant, 
was  in  possession  of  this  tract  of  land  as  a 
tenant  of  M.  Dixon,  and  was  about  to  be 
evicted.  He  moved  out  In  the  afternoon, 
and  the  defendant  moved  into  the  house  in 
the  early  part  of  the  night.  From  the  re- 
lationship of  the  parties  and  the  circum- 
stances' under  which  the  defendant  moved 
upon  the  premises.  It  Is  insisted  that  there 
was  a  conspiracy  between  these  two  brothers, 
and  there  are  other  facts  disclosed  by  the 
record  which  might  have  authorized  a  convic- 
tion of  the  accused,  if  the  jury  hffd  found 
him  guilty,  after  having  bad  submitted  to 
them  all  of  the  evidence  which  was  tendered 
bearing  upon  the  question  of  his  good  faith. 
In  our  opinion,  however,  the  trial  judge  erred 
In  repelling  certain  evidence  which  certainly 
tended  to  illustrate  the  bona  fides  of  the 
defendant's  entry  and  possession  of  the  prem* 
Ises  claimed  by  the  prosecutor,  and,  since  It 
cannot  be  known  what  would  have  been  the 
effect  of  this  evidence  upon  the  mind  of  the 
jury,  the  fact  that  it  was  withheld  from  them 
must  be  adjudged  to  have  been  prejudicial 
to  the  accused, -and  the  error  must  be  held 
to  require  the  granting  of  a  new  trial. 

It  is  perfectly  plain  from  the  record  that 
the  title  to  the  premises  upon  which  the  ac* 
eused  was  alleged  to  have  squatted  and 
trespassed  Is  in  dispute.  The  defendant  in* 
troduced  testimony  showing  that  he  is  the 
tenant  of  one  David  Walsh,  as  guardian  of 
the  children  of  his  deceased  brother,  Wil- 
liam Walsh,  and  the  prosecutor  introduced  a 
deed  from  L.  Kennedy,  as  administrator  of 
William  Walsh,  placing  the  title  in  himself. 
The  testimony  that  the  accused  entered  the 
premises  as  a  tenant  of  David  Walsh  Is  unlm- 
peached  and  uncontradicted  by   any  other 


evidence  In  the  record.  The  accused  offered 
in  evidence  his  sworn  answer  to  an  equitable 
petition  brought  by  Dixon  to  recover  posses- 
sion of  the  dwelling  house  and  premises  of 
which  the  accused  was  in  possession,  and  to 
enjoin  liim  from  going  upon  the  land,  at* 
tempting  to  cultivate  It,  or  In  any  way  in- 
terfering with  the  possesion  of  the  tenants 
of  Dixon,  and  this  answer  the  court  rejected. 
In  it  the  defendant  denied  all  the  material  al- 
legations of  the  plaintiff's  equitable  petition, 
set  up  as  a  defense  Walsh's  title  and  his 
tenancy  by  contract  under  Walsh,  and  of- 
fered to  give  any  bond  required  of  blm  by  the 
court  to  answer  for  damages  which  the 
plaintiff  might  recover  against  him.  This 
answer  was  sworn  to  on  January  25,  1913. 
prior  to  the  filing  of  the  accusation,  which 
was  not  preferred  until  February  26th  there- 
after. In  support  of  this  answer  the  defend- 
ant tendered,  also  the  pleadings  and  the  ver- 
dict thereon  In  the  case  In  which  the  letters 
testamentary  of  L.  Kennedy,  as  adminis- 
trator of  David  Walsh,  deceased,  were  an- 
nulled. And  this  testimony  also  was  rejected 
by  the  court  The  ground  upon  which  the 
trial  judge  excluded  the  answer  of  the  de- 
fendant in  the  action  brought  by  Dixon,  per- 
haps, was  that  It  was  in  the  natare  of  a  self- 
serving  declaration,  because  the  answer  was 
made  after  Hayes  went  into  possession,  and 
it  might  be  imagined  that  he  feared  he  would 
be  prosecuted  by  Dixon.  Regardless  of  tlils, 
however,  we  think  the  court  erred  In  exclud- 
ing the  documentary  evidence,  because  the 
very  nature  of  the  offense  of  treqimss,  and 
the  absolute  necessity  that  it  be  shown  that 
the  act  alleged  to  be  trespass  was  done  will- 
fully, makes  relevant  any  act  or  saying  of 
the  accused  from  which  good  faith  may  be 
imputed. 

Nothing  is  better  settled  than  that  the  is- 
sue of  title  to  land  cannot  be  determined  by 
a  prosecution  for  trespass.  In  Wl^ns  v. 
State,  119  Ga.  217,  46  S.  E.  86.  Justice 
Lamar,  speaking  for  the  Supreme  Court 
holds  that  a  prosecution  for  trespass  is  not  In- 
tended as  a  substitute  for  the  remedy  provid- 
ed by  an  action  for  forcible  entry  and  de- 
tainer nor  to  serve  the  office  of  determining 
title.  And  In  Hateley  v.  State,  118  Ga.  79. 
44  S.  E.  852,  it  was  ruled  that  the  Code  sec- 
tion now  under  consideration  "was  not  de- 
signed to  try  disputed  land  titles,  but  to 
punlsb  those  who  willfully,  and  without 
claim  of  right,  commit  acts  of  trespass  on  the 
lands  of  others."  An  act  which,  as  related 
to  the  true  owner  of  land,  might  appear  to  be 
trespass  la  not  in  fact  a  trespass,  if  the  act 
is  committed  in  good  faith  by  one  who  actual- 
ly and  sincerely  believes  that  he  la  authoriz- 
ed (either  because  authorized  by  Uie  true 
owner,  or  l}ecause  he  believes  himself  to  be 
the  true  owner)  to  do  the  act  in  question.  In 
fact  the  burden  rests  upon  the  state  of  prov- 
ing the  absence  of  good  faith  on  the  part  of 
one  accused  of  trespass,  bet^i^  the  a^  most 
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generally  be  Bbown  to  be  willfully  done,  and, 
under  tbe  partlcalar  paragni^  Qptm  wbicb 
the  charge  agaln&t  the  detendimt  in  the 
present  case  was  based,  it  was  essential  for 
the  state  to  show  that  the  presence  of  tbe  ac- 
cused upon  the  premises  In  question  was 
"with  DO  bona  flde  claim  or  color  of  ti}ie,  and 
without  the  consent  of  the  owner.**  If,  there- 
fore, the  defendant  had  any  evidence  which 
tended  to  show  that  he  did  have  a  bona  flde 
claim  dependent  upon  the  consoit  of  one  who 
bona  flde  claimed  to  be  the  owner,  it  would 
be  error  to  withhold  such  evidence  from  the 
Jury,  and  thus  deprive  them  of  giving  to  the 
claim  of  the  defendant  equal  consideration 
with  that  accorded  to  the  claim  of  the  prose- 
cutor. In  trespass  It  Is  alto^ther  a  question 
of  bona  fldes,  and  not  a  question  of  real  title. 
In  Cooper  v.  State,  S  Ga.  App.  687,  63  S.  E. 
710,  we  set  aside  a  verdict  ot  guilty  as  to  two 
laborers  who,  without  any  knowledge  of  tbe 
title  to  tbe  land,  but  in  obedience  to  the  in- 
struction of  the  proper  municipal  officers, 
tore  down,  a  fence,  although  the  evidence  dis- 
closed that  the  title  to  the  land  in  question 
was  without  dispute  In  the  complaining  in- 
dividual. This  because,  under  the  ruling  of 
the  Supreme  Court  In  Shrouder  v.  State,  121 
Ga.  615,  49  S.  E.  702,  Wiggins  v.  State,  supra, 
and  Hateley  v.  State,  supra,  the  absence  of 
any  proof  that  the  trespass  was  Intended  by 
the  accused  was  fatal  to  the  state's  case.  In 
McClurg  V.  State,  2  Ga.  App.  624r-626,  58  S. 
E.  10G4,  too,  we  held  that  the  state-  must 
introduce  such  proof  of  bad  faith  as  will 
overcame  the  presumption  of  Innocence.  And 
It  follows,  of  course,  that  In  rebuttal  of  such 
proof  as  the  state  adduces  upon  this  point  the 
defendant  may  submit  any  evidence  tending 
to  show  his  good  faith.  In  Woods  v.  State, 
10  Ga.  App.  476,  73  S.  B.  608,  we  held  that 
the  jury  had  the  right  to  find  that  the  claim 
of  the  accused  was  a  mere  pretext,  and  not 
made  in  good  faith,  and  for  that  reason  the 
Judge  did  not  err  In  approving  their  verdict ; 
but  in  that  case  the  prior  declarations  of  the 
accused  with  reference  to  his  claim  of  owner- 
ship were  submitted  to  the  jury,  and  we 
merely  ruled,  as  we  would  rule  in  the  present 
case  if  tbe  defendant  had  been  convicted 
after  evidence  submitted  by  him  as  to  his 
good  faith  had  been  passed  upon  by  the 
jury,  that  the  jury  had  the  right  to  prefer 
evidence  indicating  willfulness  and  bad  faith 
to  that  tending  to  show  good  faith. 

The  fact  that  the  guardian  bad  no  antbori' 
ty  to  rent  the  premises  without  an  order  from 
the  court  of  ordinarr,  as  provided  in  section 
:t067  of  the  Civll  Code,  migbt  be  Immaterial 
on  a  consideration  of  the  motive  of  the  ac- 
cused by  the  jury,  because  tbe  presumption 
that  every  man  knows  the  law  Is  not  of 
such  potency,  in  competition  with  the  pre- 
sumiition  of  innocence,  when  Imputed  knowl- 
edge is  applied  to  matters  of  dvll  contract  as 
it  generally  is  when  tbe  act  to  which  the 


ignorance  r^tea  Is  one  denounced  the 
penal  laws  of  tbe  state.  In  other  words, 
sodety  for  protection  against  crime  indulges 
the  presumption  that  all  men  have  In  mind 
at  all  times  those  acts  which  are  punishable 
as  crimes,  and  either  abhor  Uiem  or  dread  the 
pnnlshmnt  Which  will  ensue  upon  oonvictton. 
Grimes  mala  in  se  are  presumably  naturally 
adfaorrent  to  a  well-ordered  mind  and  a  clean 
conscience,  and  the  law  In  maintaining  ItseU, 
by  flctl(m  extraids  the  operation  of  these 
natural  feelings  so  as  to  Indnde  stotntory 
offenses  which  are  mer^  mala  prohibita. 
But  it  is  to  be  doubted  U  the  presumption 
that  every  man  knows  the  law  extends  with 
such  f(ffce  to  mere  matters  of  dvll  contract, 
upon  which  depmd  only  rights  (tf  propoty, 
such  as  title  to  land,  or  the  power  of  a  guard- 
ian to  make  contracts  ot  rental.  As  to  sndi 
matters,  it  seems  to  ns  that  it  would  be  for 
the  jQzy  to  judge  from  the  drcnmstances  of 
ttte  caae,  and  the  inttiligence  and  educatlim 
of  the  parties,  whether  th^  did  In  taet  know 
that  one  who  assumed  to  have  a  right  was 
not  by  Uw  entitled  to  it 
Judgment  reversed. 


tn  Oiu  App.  686} 
WILLIAMS  V.  STATE.  (No.  S,201.) 
(Court  of  Appeals  of  Georgia.    Oct.  28^  1918.) 

(Byllabtu  Iv  the  Court.) 
CanaifAL  Law  (|  B62*)— Intoxicating  Liq- 

UOBS  (S  236*)-^SDrFICIEKCT  O*  EVIOKNOK. 
Construing  the  evidence  most  atronriy 
against  the  accused,  a  bare  suspicion  of  us 
guilt  may  arise  therefrom.  Sospldon  Is  not  ev- 
idence, and  a  verdict  based  almie  on  snspldim 
la  unauthorized  by  law. 

[Ed,  Note.— For  other  cases,  see  Criminal 
I^,  Osnt  Dig.  SS  1268,  1263;  Dec.  Dig.  | 

Error  from  City  Court  of  Hall  County; 
F.  A  Irwin,  Judge. 

Sonnie  Williams  was  convicted  of  selling 
Intoxicating  liquors,  and  brings  error.  Re* 

versed. 

W.  B.  Sloan,  of  Gainesville,  for  plalntUT 
in  error.   A.  C.  Wheeler,  Sol.,  of  Gainesville, 

for  the  State. 

HILL,  C.  J.  Williams  was  convicted  of 
selling  intoxicating  liquors,  and  he  excepts 
to  the  judgment  overruling  his  motion  for 
a  new  trial. 

No  assignment  of  error  of  law  is  made, 
and  the  complaint  is  that  the  verdict  is  with- 
out evidence  to  support  it.  The  evidence  Is 
very  plain,  and  in  substance  is  as  follows: 
One  witness  testified,  that  he  went  to  a 
house,  where  he  found  three  men ;  that  the 
accused  was  standing  In  the  door;  that  he 
got  a  pint  of  whisky  In  the  house;  he  did 
not  get  It  or  buy  It  from  the  accused,  and 
said  nothing  to  him  about  It;  that  he  went 
In  and  got  the  whisky  oft  tbe  bed,  and  threw 
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75  cents  down  on  the  bed ;  that  -he  did  not 
pay  the  accused  for  the  whisky,  and  does 
not  know  who  got  paid  ft>r  it  A  policeman 
testified  that  he  saw  this  witness  come  from 
the  house,  and  that  he  caught  falm,  and 
searched  him,  and  found  a  pint  of  whisky 
on  him;  that  the  defmdant  lived  in  the 
house;  and  that,  upon  finding  the  whisky 
on  the  person  of  this  witness,  he  Immediately 
went  into  the  hoase  and  found  no  one  there 
but  defendant,  who  was  lying  across  the  bed. 
There  was  no  other  erldence,  and  the  ac- 
cused made  no  statttnent  to  the  Jory. 

In  our  opinion,  the  erUl^ee  is  not  anfiS- 
dent  to  warrant  a  verdict  of  gnllty.  While 
the  first  witness  for  the  state,  aocprdiiw  to 
his  evidence,  did  not  remember  from  which 
of  the  three  men  he  bought  the  whisky,  he 
did  testis  alllrmatively  that  he  did  not  buy 
It  from  the  aceosed.  The  facts  that  the  of- 
fice found  the  accused  lying  on  the  bed, 
and  that  the  accused  lived  In  the  house 
from  which  the  whisky  was  obtained,  may 
be  suspicious  drcomstanceB  against  the  ac- 
cused ;  bnt  suapldoD  la  not  evidence.  It  is 
clear  that  the  whiaky  ml^t  have  been  ob- 
tained from  one  of  the  other  men  present, 
who  might  also  havft  lived  In  the  same  house 
with  the  aceosed.  Oonstming  the  evidmce 
most  strongly  against  the  occnaed,  it  falls 
to  show  bla  gtdlt  to  a  moral  and  reasonable 
certain^  and  beyond  a  reasonable  doubt, 
and  therefore  t|ie  conviction  was  unauthor- 
ized bs  law. 

Jadgmut  reversed. 


OS  Oa.  App.  88$) 

COOPER  V.  STATB.    (No.  5,220.) 
(Oonrt  of  Appeals  of  Georgia.    Oct.  28,  1913.) 

f8yUal»§  ty  the  Court.) 

L  CEnnNAL  Law  (J  914*)— DzraoTS  in  Pei- 
LDONABT  Affidavit— Time  fob  Objection. 
That  an  accusation  charging  the  accused 
with  a  criminal  offense  la  not  baaed  upon  a 
valid  affidavit,  in  that  the  affidavit  was  not 
properly  attested  by  the  magistrate  before 
whom  It  was  alleged  to  have  been  made,  is 
matter  for  demurrer  or  motion  to  quash.  Ob- 
jection to  such  an  affidavit  is  not  a  proper 
ground  to  be  incorporated  In  a  motion  for  a 
new  trial,  and  comei  too  late  dfter  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w^^Oent  Dig.  H  2140-2101;   Dec.  Dig.  | 

2.  StjFFioiEnOT  or  Evidbnoi. 

The  verdict  is  supported  by  (he  evidence. 

Error  from  City  Court  of  Jackson;  H.  H. 
Fletcher,  Jndga 

Charlie  Cooper  was  convicted  of  crime,  and 
brings  error.  Affirmed. 

J.  T.  Moore,  of  Jackson,  for  plaintiff  In 
error.   C.  U  Redman,  Sol.,  of  Jackaon,  Cor 

the  State. 

HILL,  C.  J.  Judgment  affirmed. 


(18  Oa.  App.  m 
DUNN  V.  STATB.  (No.  6,1910 
(Court  of  Appeak  of  Georgia.   Oct  28^  181&) 

.    (Syllahu4  by  <4«  CourtJ 

1.  Homicide  (M  2B5*>— iNsiBccTioira— Pbovo- 

OATIOIT. 

The  charge  of  the  court  on  that  portion  nt 
section  66  of  the  Penal  Code  of  1910  relating 
to  "provocation  by  words,  threats,  menaces, 
etc.,  excepted  to,  was  erroneous  under  the  ded- 
aion  of  this  court  in  Rossi  v.  State,  7  Ga.  App. 
782,  08  B.  B.  66,  and  that  of  the  Supreme 
Court  in  Oumming  v.  Sut^  99  Ga.  6ffi£,  27 
S.  El  177,  and  a  new  trial  should  have  beeo 
granted  on  this  ground. 

[Bd.  Note.— For  other  cas«%  see  Homiddi, 
Cent  Dig.  H  606-009;  Dec/Dlt.  |  2B5.*]^ 

2.  HOUICIDE  (I  809*)— Instbuotions— TOLDH- 
TABT  MaKSLAUOHTBB. 

The  theory  of  voluntary  manslaoghter  is 
reasonably  deducible  from  the  evidence  for  the 
accused,  and  it  was  not  error  to  diarge  the  jury 

on  that  subject 

[Ed.  Note.— For  other  cases,  see  Homidde. 
^t.^  Dig.  H  049,  660,  652-665 ;  Dec  Dig.  S 

8.  HouiciDE  (8  174*)— EviDENCi;— Laoe  or 

Effobt  to  Escape. 

There  was  no  error  in  refusing  to  allow  the 
aceosed  to  prove  that  he  .made  do  effort  t» 
leave  the  county  or  to  escape  after  the  commis- 
sion of  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  SS  859-371 ;  Dec.  Dig.  I  174.*] 

4.  Cbiminai.  Law  (S  1134*)— Wan  or  Bbb<»- 

EiZTKRT  or  Review. 

The  assignments  of  error  other  than  tSiaae 
dealt.with  above  need  not  be  determined,  since 
it  is  not  probable  that  the  alleged  errors  wilt 
occur  on  another  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2687,  ^SS,  2980-2998^ 
806^  8067-^071;  D«c.  Dig.  S  11£4.*] 

Error  from  Superior  Cour^  Fannin  Coun- 
ty; H.  L.  Patterson,  Judge. 

Waldo  Dunn  was  convicted  ot  homidde, 
and  brings  error.  Reversed. 

B.  U  Smith  and  Thos.  A.  Brown,  both  of 
Bine  Ridge,  J^  A.  Hedden,  of  Copperhill. 
Tenn..  and  N.  A.  MoitIs  and  Geo.  D.  Ander- 
son, both  of  Marietta,  for  plalntUf  In  error. 
Herbert  Clay,  SoL  Gen.,  of  Marietta,  for  the 
State. 

HILL^  a  J.  Judgment  rwveraed. 


<1S  Oa.  App. 
SMITH  V.  STATE.    (No.  6436.) 
(C^nrt  of  Appeals  of  Georgia.   Oct  28, 1018.) 

fSyUabut  by  the  Oonrt.) 
1.  FoBOBBT  (8  12*)— Apfabeht  Imqai.  Bm- 

OAOT  or  ZnSTBUUENT. 

No  error  appears  In  the  nilinga  of  the 
trial  judge  on  the  admissibility  of  evidence,  and 
the  objections  made  to  excerpts  from  the 
charge  of  the  court  are  without  merit  when 
considered  in  connection  with  the  instroctioDS 
as  a  whole. 

[Ed.  Note.^FoT  other  cases,  see  Forgery* 

Cent  Dig.  88  28-47;   Dec.  Dig.  8  12.*] 
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2.  Cbiminai,  Law  (H  786,  82^  fi28«)-FOB- 
oE»Y  (J  48*)— iNBiBucnom-aTAnaairT  oi" 

AOGUSID— CONSTBUCTIOn  AM  A  WEOUE. 
The  trial  judge  clearly  and  taOj  presented 
to  the  jarj  the  contentiotiB  of  the  accused. 

[Ed.  Note.— For  other  caaea,  see  CMmiiial 
Law,  Cent  1%.  j|  1787,  iSs-lOOl.  1960, 
1»84,  1800,  1^1-1996,  8158;  Dee.  Dig.  H 
786.  822,  823;*  Forgery,  Gent  Dig.  g|  12^ 
128 ;  Dec  Dig.  S  48.*] 

8.  Mo  EXBOB  Affbabirq. 

No  error  of  law  appear*,  and  the  Terdlct 
waa  fnlly  iupported  by  the  eTideaee. 

4.  FoaeiBT    (i  16*)-'*UTnB'*— "PDBLI8H"- 
"PaBS*'- '  'Tra  DKB. ' ' 

The  words  "paaa  or  tender"  are  synony- 
noDS  with  the  words  "ntter  and  publish."  If 
the  accused  "uttered"  a  forged  instrument,  he 
**pDbli8hed"  it  If  he  "passed"  it,  he  "uttered 
and  pabliahed"  it.  And  if  it  be  *^ttered"  and 
"published"  and  "paased,"  it  neceasazily  was 
"tendered." 

_  [Eld.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  »  M-B8:  Dec  Dig.  |  16.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  8,  pp.  7251,  7262;  vol.  7,  p.  6847;  toL 
6^.^1^8217;  ToU  8.  p.  77^7;  voL  8.  pp. 

EkTor  from  Superior  Court;  OhaflMim 
Ocnuit?;  W.  G.  Charlton,  Jndg& 

J.  B.  Smith  was  convicted  of  uttering  a 
forged  luBtrnmeut,  and  brings  emnr.  Af- 
firmed. 

P.  W.  Meldrlm,  of  Savannah,  for  plaintiff 
In  error.  W.  C.  Hartrldge,  SoL  Gen.,  of  Sa- 
vannab,  ftir  the  State. 

HILI^  O.  J.  Jamea  B.  Smith  was  con- 
victed in  the  auperior  court  of  Chatham 
county  on  an  Indictment  containing  two 
counts.  The  first  count  charged  him  with 
the  oflttiae  of  forging  a  cratiflcata  of  stock, 
fully  dascilbed  in  the  count,  and  the  second 
count  diarged  him  with  falsely  and  fraudu- 
lentlT  uttering  and  puliUshlng  as  true  the 
forged  Instrument  described,  with  Intent  to 
defcand  th«  Commercial  Bank  of  Savannah. 
On  the  trial  of  the  case  the  state  aband<med 
the  first  count  of  the  Indictment,  on  the 
ground  that  the  actual  fbrgery  of  the  Instru- 
ment described  did  not  take  place  In  Chat- 
ham county.  Onie  Jury  found  the  accused 
guUtj  <»  tiie  second  count,  and,  Ids  motion 
for  a  new  trial  being  overruled,  he  brings 
eiTor. 

□lie  forged  Instrument  alleged  to  have  been 
uttered  and  published  as  true  was  a  certifi- 
cate of  stock  issued  by  the  Herchanta*  &. 
Farmer^  Bank  of  CSaztim,  Ga.  It  was  al- 
lied that  the  forgery  ctmslsted  In  altering 
the  figure  "B"  on  the  ftice  of  the  certificate  to 
the  flgnrea  *'2B,"  and  the  word  "five"  on  the 
foce  of  the  cerOflcate  to  the  words  "twenty- 
flve,"  and  the  figure  "6"  on  the  reverse  side 
of  the  certificate  to  the  figures  "26."  It  was 
proved  that  the  certificate  thus  altered, 
which  was  apparently  a  certificate  for  26 
shares  of  the  bank,  was  presented  by  the  ac- 


cused to  the  Commercial  Bank  of  Savannah 
and  a  loan  procured  thereon  by  him  from  the 
bank  for  the' sum  of  $4,000,  and  It  was  proved 
both  by  the  confes^n  of  the  accused,  re- 
peatedly made,  and  by  other  evidence,  that 
he  had  made  U^e  alterations  In  the  stock 
certificate  as  alleged,  raising  the  number  of 
shares  from  5  to  25  as  alleged  In  the  Indict- 
ment The  introduction  In  evidence  of  the  al- 
leged forged  stock  certificate  was  objected  to 
by  the  accused  on  the  ground  that  there  was 
no  assignee  mentioned  in  the  transfer  on  the 
back  of  the  certificate  of  stock.  It  appeared, 
that  the  transfer  on  the  back  of  the  certifi- 
cate was  in  the  following  form:  "For  value 
received  hereby  sell,  assign  and  transfer  un- 
to  shares  of  the  capital  stock  repre- 
sented by  the  within  certificate,  and  do  here- 
by irrevocably  constitute  and  appoint  

to  transfer  the  said  stock  on  the  books  of 
the  within  named  corporation  with  full  pow- 
er of  substitution  in  the  premises.  Dated 
 ,  10  ."  Signed  J.  B.  Smith,  and  at- 
tested. The  certificate  itjself  was  In  the 
following  language:  "Incorporated  under  the 
laws  of  the  State  of  Georgia,  No.  108.  Shares 
26.  Merchants'  and  If'armera'  Bank,  OAx.- 
ton,  Ga.  capital.  (25,000.00.  This  certifies 
that  J.  B.  Smith  Is  the  owner  of  twenty-five 
shares  of  one  hundred  dollars  each,  of  the 
capital  stock  of  the  Merchants*  and  Farmers' 
Bank,  transferable  only  on  the  books  of  the 
corporation  by  the  header  hereof  In  person  or 
by  attorney  upon  surrender  of  this  certificate 
properly  indorsed.  In  witness  whereof  the 
said  corporation  has  caused  this  certificate  to 
be  signed  by  its  duly  authorized  officers  and  to 
be  sealed  with  the  seal  of  the  corporation 
this  12th  day  of  March,  A.  D.  1912.  [Signed] 
S.  P.  Smith,  Prasidait.  J.  B.  Smith,  Cash- 
ier [Seal  of  Bank]." 

[1]  It  la  insisted  XfS  learned  counsel  for 
the  xOalnttfl  in  error  that  atodi  In  a  conx^- 
tion  Is  a  chose  In  action,  and  that-  under 
the  Code  of  this  state,  section  -8668,  an  as- 
slgnment  d!  a  chose  In  actitm  must  be  In 
writing,  and  to  constitute  a  TaUd  legal  as- 
signment Qiere  must  be  an  assignor  who 
gives  tltl^  and  an  assignee  to  take  title  at 
the  time  the  assignment  is  made,  and  both 
must  be  named  In  the  assignment  and  that 
here  there  Is  no  assignee  mentioned,  nothing 
mentioned  as  being  assigned,  and  no  date 
of  the  assignment  given ;  the  words,  "Dated 
constituting  no  date.   It  is 


to  be  borne  in  mind  that  the  stock  certificate 
was  Issued  to  James  B.  Smith,  certlfylnf; 
that  he  was  the  owner  five  shares  of 
stock  in  the  Merchants'  &  Farmers'  Bank  of 
Claxton,  Ga.  He  signs  the  assignment  as 
assignor,  and  delivers  the  stock  certificate 
thus  signed  by  him  to  the  bank  as  security 
for  a  loan  of  (4.000.  Even  if  this  were  a 
dvil  suit  on  the  assignment,  parol  evidence 
would  be  admissible  to  prove  the  name  of 
the  asstenee  and  the  date  of  the  assignment 
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The  writing  Itself  would  be  sufflclent  to  efaow 
that  the  stock  certlflcate  was  the  instrumeDt 
or  diose  in  action  assigned  by  James  B. 
Smith,  to  whom  It  had  been  issued  by  the 
corporation.  The  charge  in  the  indictment 
is  that  James  B.  Smith  altered  tills  catlfl- 
cate  of  stock  by  ral^ng'the  number  of  shares 
from  5  to  29  as  stated  In  the  Indicbnent; 
and,  as  before  stated,  this  was  clearly  iwot- 
ed,  but  this  count  of  the  Indictmmt  was 
abandoned  by  the  state  because  the  actual 
forgery  In  the  raising  of  the  number  of 
shares  from  5  to  25  was  committed  In  some 
other  conn^  than  that  of  Chatham.  The  sec- 
ond connt,  however,  alleges  distinctly  Uiat 
James  B.  Smith  "did  fiOsely  and  fraudulently 
utter  and  publish  as  true"  this,  forged  In- 
strument, describing  spedflcally  tlie  diarao- 
ter  of  the  forgery,  knowing  that  tills  writing 
or  stock  certificate  was  falsely  and  fraudu- 
lently altered  as  described,  "with  the  Intent 
then  and  there  to  defraud  the  Commercial 
Bank  of  Savannah,  the  same  being  a  bank- 
ing corporation  organized  and  existing  under 
the  laws  of  the  state  of  Georgia."  These  are 
the  essential  allegations  made  by  the  second 
count,  and  they  are  snffld^tly  proved.  This 
being  true,  it  was  wholly  immaterial  wheth- 
er the  transfer  on  the  back  of  the  certiQcate 
of  stock  was  technically  complete  or  not 
The  forgery  of  the  certificate  exactly  as  de- 
scribed, the  uttering  and  publishing  as  true 
exactly  as  alleged,  and  the  perpetration  of 
the  fraud  upon  the  Commercial  Bank  of 
Savannah  by  reason  of  the  uttering  and  pub- 
lishing as  true  the  forged  instrument,  were 
also  clearly  shown ;  and  in  our  opinion,  these 
facts  having  been  shown,  the  accused  was 
guilty  on  the  second  count,  and  it  was  wholly 
immaterial  that  the  transfer  on  the  back  of 
the  certificate  of  stock  was  incomplete  in  the 
particulars  claimed.  The  forgery  and  tho 
fraud  were  accomplished  by  the  unlawful 
conduct  of  the  accused  as  specifically  allied 
In  the  indictment,  and  as  clearly  shown. 

[2]  2.  The  trial  Judge,  after  charging  the 
Jury  in  the  language  of  the  statute  in  refer- 
ence to  the  prisoner's  statement  at  the  trial, 
and  telling  the  Jury  that  they  might  believe 
the  statement  In  preference  to  the  sworn  testi- 
mony in  the  case,  added  the  words  "provided 
yon  believe  it  to  be  true."  It  is  insisted  that 
this  additional  charge  was  not  authorized  by 
the  statute,  and  bad  the  effect  of  Intimating 
a  doubt  on  the  part  of  the  court  as  to  the 
truth  of  the  prisoner's  statement  While  the 
Supreme  Court  and  this  court  have  repeated- 
ly admonlHhed  the  trial  courts  that  It  la  best 
to  charge  on  the  prisoner's  statement  In  the 
language  of  the  Code  without  additional 
words,  yet  tlils  conrt,  in  McCulIough  t.  State, 
10  Ga.  App.  403,  78  S.  B.  640,  has  expressly 
ruled  that  the  addition  of  the  wcnrds  objected 
to  here  was  not  reversible  error. 

[3]  S.  The  following  excerpt  from  the 
charge  Is  objected  to;  "If  you  should  find, 
beyond  a  reasonable  doubt,  that  the  defend- 


ant fraudulently  uttered,  published,  passed, 
or  tendered,  the  paper  described  In  the  bill 
of  Indictment  knowing  that  the  said  wilting 
had  been  falsely  aud  fraudulently  altered, 
with  Intent  to  defraud  the  person  alleged  in 
the  bill  of  indictment,  then  he  would  be 
guilty  under  the  second  count  in  the  indict- 
ment." It  Is  Insisted  that  this  charge  was 
error  because  the  Indictment  does  not  charge 
the  defendant  with  having  passed  or  tender- 
ed the  paper  described  In  the  bill  of  Indict- 
ment Section  24S  of  the  Penal  Code  of  1910, 
under  which  this  indictment  was  framed.  In 
descrltdng  the  i^enae,  uses  the  following  lan- 
guage: "If  any  person  shall  fraudulently 
make,  sign,  forge,  *  *  *  or  shall  fraud- 
ulentiy  utter,  publish,  pass,  or  tender  the 
same,"  etc.  While  the  indictment  charged 
only  that  the  accused  "did  ftilaely  and  fraud- 
olently  utter  and  publish  as  true,**  it  certain- 
ly could  not  be  erroneous  for  the  court  In 
describing  the  offense  to  use  the  exact  words 
of  the  statute. 

[4]  Bnt  It  Is  manifest  that  this  objectton  Is 
without  merit  because  1^  words  "pass  or 
tender"  arp  synonymous  with  tbe  words  "ut- 
ter and  publish."  If  the  accuaed  uttered  the 
toigeA  Instrument,  he  published  It.  If  be 
passed  It,  he  uttered  and  pnbUahed  it;  and, 
if  he  uttered  and  published  and  passed  it 
he  necessarily  tendered  it.  The  Judge's  uie 
of  oU  four  of  the  words  used  In  the  statnte; 
descriptive  of  the  publication  of  the  Instru- 
ment by  the  accused,  while  tumecessaty, 
tdnce  one  would  have  been  snffldent  ce^ 
tainly  did  not  constitute  an  error. 

4.  The  following  excerpt  from  the  diaige 
of  the  court  is  excepted  to:  yon  find 
when  it  was  signed,  Cor  Instance,  It  was  fbr 
five  sharea  of  stodc,  as  contended  by  Qie 
state,  and  was  subsequently  raised  or  alte^ 
ed  by  the  defendant  to  make  it  25  shares  of 
stock,  and  that  was  done  fraudulently,  thea 
that  would  be  a  forgery,  under  1^  law  of 
Georgia— If  It  was  done  ftilsely  and  frauda- 
lenUy,  with  Intent  to  defraud  any  person; 
and  if  that  paper,  so  altered  hy  him  Qf  yon 
find  It  was  so  altered),  was  uttered,  publUi- 
ed,  or  passed,  or  tendered  by  him  for  the 
purpose  of  defrauding  tiie  person  named  In 
the  bill  of  Indictment,  then  that  would  be  vt- 
teriug  a  forged  instrumoit"  Ttu  objection 
made  to  this  cha^  la  that  the  words  **wltb 
Intent  to  defraud  any  person"  lay  down  a 
wrong  rule  of  law ;  tiie  Indictment  specifical- 
ly alleging  that  the  intent  was  to  defrand 
the  Commendal  Bank  of  Savannah.  Taking 
the  excerpt  as  a  whole,  it  la  perfectly  ap- 
parent that  the  Jury  could  not  have  been 
misled  by  the  use  of  the  words  "any  person." 
This  is  especially  shown  by  the  £act  that 
when  charging  concretely  upon  the  second 
count  In  the  Indlctmoit  upon  which  the  con- 
viction was  had,  the  court  spedflcally  charg- 
ed the  jury  that  any  uttering  and  passing  of 
the  forged  Instmment  must  be  for  the  pur- 
pose of  defrauding  the  person  named  in  tbe 
indictment  and  the  persomMmea  .tft-^he  In- 
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dlctmoit  was  Oie  Commercial  Bank  of  Sa- 

5,  6.  These  grounds  of  the  amended  mo- 
tion are  folly  covered  by  what  Is  held  In  the 
first  and  fourth  divisions  of  the  opinion. 

7-  In  charging  on  the  probative  value  of 
evidence  of  good  character,  the  trial  Judge 
used  the  following  language:  "When  the 
guilt  of  the  accused  is  made  to  appear  to  the 
satiafactloii  of  the  Jury,  they  are  authorized 
to  convict  re^rdless  of  the  good  character 
of  the  accused,  but  the  Jury  have  the  right 
to  consider  his  good  character,  not  merely 
when  bis  gnllt  is  doid>tfnl  under  the  other 
evidence  In  the  case,  bnt  when  Budi  testimo- 
ny of  good  character  may  Itself  generate  the 
doubt"  It  Is  alleged  that  the  use  of  the 
words  "to  the  satisfaction  of  the  Jury"  were 
erroneous,  in  that  it  placed  upon  the  accused 
too  heavy  a  burd^  because  It  was  only  nec- 
essary to  raise  a  reasonable  doubt  as  to  his 
guilt  In  the  minds  of  the  Jnry.  The  court 
had  previonsly  charged  fully  as  to  the  doc- 
trine of  reasonable  d<inbt,  and  it  was  not 
necessary  for  him  to  repeat  the  charge  on 
that  sobject ;  Indeed,  tiie  ciharge  spedflcally 
objected  to  In  effect  tells  the  inry  that,  if 
Uie  evidence  of  good  character  is  snfficlent 
to  generate  a  doubt  of  guUt,  then  they  should 
acquit  the  accused. 

After  giving  the  case  careful  considera- 
tion, we  are  satl^led  that  no  oror  of  law 
was  committed  on  the  trial,  and  that  the 
verdict  Is  fully  supported  by  the  evidence. 

Judgment  affirmed. 


(13  Oa.  App.  871) 

WIMBBBLY  T.  STATE.    (No.  6,161.) 
(Court  of  Appeals  of  Georgia.    Oct  28.  1913.) 

(Syllabui  by  the  Court.) 

Homicide  (§  163*)— Assault  with  Intent  to 
Kill— EviDEHcs  ab  to  Chabacteb  of  Pbos- 

ECUTOB. 

A  previous  verdict  of  guilty  In  this  case 
was  set  aside  by  this  court,  upon  the  ground 
that  the  court  erred  in  certain  instructions  to 
die  jury.  12  Ga.  App.  540,  77  S.  E.  879. 
Complaint  is  now  made  of  eeveral  extracts  from 
the  charge  of  the  court.  The  instructions  com- 
plained  oE  were  free  from  error.  The  questions 
whether  there  was  a  specific  intent  to  kill,  and 
whether  sufficient  interval  had  elapsed  between 
the  shooting  and  a  previous  assault,  claimed  to 
have  been  made  by  the  prosecutor  upon  the  ac- 
cused, for  the  voice  of  reason  and  humanity  to 
be  beard,  were  clearly  aud  fully  submitted  to 
the  jnry  for  their  determination.  The  •charge 
of  the  court  upon  the  subject  of  impeachment 
was  entirely  in  harmony  with  the  decisions  of 
the  Supreme  Court  and  of  this  court  on  that 
subject  The  Judge  clearly  drew  the  distinction 
between  a  successful  impeachment  of  a  witness 
and  a  mere  attack  upon  him  in  an  effort  to  im- 
peach hiin.  There  being  no  evidence  that  the 
prosecutor  was  attempting  to  make  any  assault 
upon  the  accused  at  ue  time  the  latter  Aot,  it 
was  not  erroneous  to  reject  evidence  tending  to 
show  that  the  prosecutor  was  a  man  of  a  violent 
and  turbulent  character.  Crawley  v.  State,  137 
Ga.  777.  74  S.  B.  637;  Doyal  v.  State,  70  Ga. 
134.  The  verdict  was  fnlly  authorised  by  the 
evidence,  and  the  punishment  received  by  the 


accused  was  richly  merited.  No  reason  appears 

for  granting  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  J!  310-817;  Dec  Dig.  }  163.*] 

Error  from  Superior  Court,  Houston  Coun- 
ty; H.  A.  Mathews,  Judge. 

Joe  Wlmberly  was  convicted  of  assault 
with  intent  to  kill,  and  brlni^  error.  Af- 
firmed. 

J.  a  Smith,  of  Ft  Valley,  tor  vlalntifl  In 
error.  Jno.  P.  Boas,  SoL  Gen.,  of  Macon, 
for  the  State. 

POTTZJD,  J.  Judgment  affirmed. 


(U  Oa.  App.  878} 

WnJJAHS  V.  STATB.    (Nfc  6,181) 
(Court  of  Appeals  of  Geo^a.   Oct  28,  1918.) 

(Syllalua  Iv  the  Court.) 
1.  SUFITCIENCT  OF  EVIDBNCK. 

The  evidoiee  authorised  the  conviction  of 
the  accused. 

"2.  Cbiuinai.  Law  (|  1100*)— Nkw  Tbul  — 
Amendment  or  Motion— Appboval. 

The  recitals  in  the  grounds  of  the  amend- 
ment to  the  motion  for  a  new  trial,  not  being 
approved  as  tme  by  the  trial  judge,  cannot  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
rjw,^Cent  Dig.  ti  2887-2889;   Dec.  Dig.  | 

8.  Cbiminal  Law  (J  942*)  —  New  Tbiai.  — 

Newly  Discovebed  Evidence. 

The  trial  judge  did  not  err  in  overruling  the ' 
ground  of  the  motion  for  a  new  trial  based  upon 
alleged  newly  discovered  testimony  which  was 
merely  impeaching  in  its  character. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lai^^nt  Dig.  »  2316,  2331.  2332;  Dec  Dig. 

Error  from  Superior  Court,  Laurens  Coun- 
ty; K.  J.  Hawkins,  Judge. 

Watt  Williams  was  convicted  of  crime, 
and  brings  error.  Affirmed. 

Howard  &  Kea,  of  Dublin,  for  plaintiff  in 
error.  E.  L.  Stephens,  Sol.  Gen.,  of  Wrights* 
viUe,  for  the  State. 

BUSSBLL^  J.  Judgment  affirmed. 


(13  Oa.  App.  660) 
WILSON  V.  STATB.    (No.  6.125.) 
(Court  of  Appeals  of  Georgia.    Oct.  28,  1913.) 

(SyUabua  by  the  Court.} 

1.  Cbiminal  Law  (g  1159*)— Afpeai.  ano  Eb- 

bob— Review— Verdict. 

There  was  evidence  which  would  have 
authorized  the  jury  to  infer  that  while  justifia- 
bly shooting  at  another  person,  the  defendant 
accidently  shot  the  person  named  in  the  indict- 
ment, but  there  was  also  evidence  that  the  ac- 
cused shot  recklessly  into  a  crowd  and  that  by 
this  shot  the  wound  was  inflicted.  Consequent- 
ly the  verdict  finding  the  accused  guilty  of  the 
offense  of  shooting  at  another  was  authorized. 

[Ed.  Note.— For  other  cases,  see  Criminal 
LEnv,^Gettt  Dig.  U  3074-3083;  Dec  Dig.  f 
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2.  New  Tbial  Pbopeblt  Deitixd. 

Tbere  being  no  error  of  law  complained  of, 
it  wa«  not  orror  to  refoM  a  new  triaL 

FOtUe,  J.,  dlasenting. 

Error  from  Superior  Conrt,  Bandolpb  Ooun- 
ty;  W.  C.  Worrill.  Jndge. 

GuB  WllsoD  was  convleted  of  crime,  and 
brings  error.  Afflrmed. 

Chas.  W.  Worrill  and  O.  H.  Perry,  botb 
of  Catbbert,  for  plaintiff  In  error.  B,  T. 
GasteUow,  SoL  Q&l,  of  Outhbert,  and  B,  B. 
Arnold,  at  Atlanta,  for  the  State. 

RUSSELU  J.   Jadgment  affirmed. 

POTTLE,  J.  (dlBsrating).  Under  the  evl- 
denoe  the  accused  was  guilty  of  assault  with 
intent  to  murder  or  net  guilty  of  any  offoise. 
To  aatborizg  a  conviction  for  the  statutory 
offoue  of  shooting  at  another,  it  must  ap- 
pear that  tile  accused  intoitionally  shot  at 
the  iieraon  named  in  the  indictment  If  he 
shot  at  another  person,  dther  with  the  in- 
tent to  kill  or  to  wonnd  mch  person,  and  nn- 
Intoitionally  hit  a  bystander,  be  conld  not 
be  ocmvicted  of  the  statutory  offense  <tf  shoot- 
ing at  tbB  bystando:.  Hie  might  be  gnilty  of 
the  otEense  of  assault  with  intent  to  mux^ 
der  the  bystander  or  of  mnrder  (if  the  lat- 
ter bad  been  UUe^,  but  in  no  erait  could 
he  be  convicted  of  the  statutory  vSCenn  of 
shooting  at  another. 


08  0«.  App.  e6»} 

QUINLAN  V.  STATE.   (No.  5,144.) 
(Coort  of  Appeals  of  Oeoigla.   OeC  28,  1918.) 

fSyUaltu  by  ih«  Ceurt.} 

1.  IRTOXIOATIMG  LiQUOBS  ({{  176,  242*)  — 
SSLLCfa  WITHOUT  A  LICENSE— DsnNSES— 
MmOATION  OF  PUNISHUENT. 

The  evidence  demanded  a  fioding  that  the 
accused  engaged  In  the  baainesa  of  eelling  sub* 
stitateB  for  intoxicaQts,  without  having  first  ob- 
tained a  license  and  paid  the  tax  required  by 
law,  in  violation  of  section  448  of  tae  Peo^ 
Code  1910.  The  fact  that  the  license  was  ob- 
tained and  the  tax  paid  some  months  after 
the  accused  began  to  do  buBiness  micht  be  con- 
sidered in  mitigation  of  the  punisnment  but 
constitutes  no  defense  to  a  prosecution  under 
this  section  of  the  Code. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  SS  356-361 ;  Dec.  Dig.  «| 
176,  242.*] 

2.  JUBT  (S  116*)— Ghaixenqbs— Abkat  OB 
Poll. 

The  fact  that  the  jurors  put  upon  the  ac- 
cused had  previously  tried  a  similar  case 
against  another  person  afforded  no  ground  for 
challenge  to  the  array.  If  the  accused  desired 
to  malce  the  point  that  any  of  tae  jurors  were 
not  impartial,  it  should  have  been  done  by  a 
challenge  to  the  poll.  Bryan  t.  State,  124  Ga. 
79,  52  S.  E.  298 ;  Pauik  v.  State,  2  Ga.  App. 
662,  68  S.  E.  1109.  In  view  of  the  fact  that 
the  ^urora  were  put  upon  their  voir  dire  and 
qualified  as  Impartial  jurorB,  the  ruling  in  Lew- 
is V.  State,  118  Ga.  803,  45  S.  E  602,  is  not 
applicable. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  H  S42,  548 ;  Dee.  Dig.  |  116.*] 


8.  CanrnTAL  Law  Q  1160*)— Wbit  of  EbuB 

— Habicless  E^BOS. 

Given  if  it  was  erroneons  to  admit  in  evi- 
dence a  certified  copy  of  the  application  made 
to  sell  "near  beer,"  by  the  accused  to  the  major 
and  council,  It  was  harmless  error.  It  being 
admitted  that  the  accused  bad  engaged  In  the 
sale  of  "near  beer"  without  a  license  and  pay- 
ment of  the  tax.  It  was  wholly  immaterial 
whether  it  was  done  with  or  without  the  con- 
sent of  the  mayor  and  coundL 

[fed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  754,  3088,  3180.  8137-3143; 
Dec  Dig.  1 1169.*] 

4.  Cbiwiitax,  Law  ({  921*)— New  Tbiai^Bb- 

BOB  IN  ADUIBSION  OF  BVIDEITCE. 

For  the  same  reason  it  is  not  cause  for  a 
new  trial  that  the  court  admitted  In  evidence 
copies  of  a  letter  from  the  Governor  of  Georgia 
to  the  attorney  assisting  in  the  prosecatioo, 
designating-  him  as  speciiu  agent  to  collect  the 
unpaid  taxes  due  by  ."near  beer"  dealers,  and 
a  utter  from  this  attorney  to  ttie  aoenscd  de- 
manding payment  of  the  tax. 

[Ed.  Note.— For  other  cases,  see  Orlidasl 
Law,  Cent  IMf.  H  220&-22W;  De&  Dig.  | 
821.*] 

5.  CBiiaiTAL  Law  ({  918*)— New  TbuXi-Bs- 
STBicTiNa  Time  fob  Abgukert. 

The  refusal  of  the  trial  judge  to  sllow 
counsel  additional  time,  under  superior  court 
rule  No.  6  (Civ.  Code  1910,  {  6264),  to  argue  a 
misdemeanor  case  will  not  be  cause  for  a  new 
trial,  when  the  evidence  demands  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2163-2192,  2190,  2198. 
2219-2224 ;  Dec  Dig.  f  918.*] 

6.  Cbiminal  Law  (|  1134*)— Wbit  or  I^bob  ■ 

Extent  of  Review. 

In  view  of  the  fact  that  the  evidence  de- 
manded the  conviction,  the  assignments  of  er- 
ror upon  U»  charge  m  the  court  will  not  bt 
considered. 

[Ed.  Note.— For  other  cases,  see  Grfmtoal 
Law,  Cent.  Dig.  H  2587,  2653,  2986-2988. 
3056,  3067-3071;  Dec  Dig.  |  1184.*] 

Brror  from  Soperior  Conrt,  Btbb  Oonnty; 
H.  A.  Mathews,  JadgOb 

J.  J.  Quinlan  waa  convicted  of  selling  liq- 
uor without  a  license,  and  Ivinga  error.  Af- 
firmed. 

John  R.  Cooper,  O.  0.  Hancock,  and  OL  A 
Glawson,  all  of  Macon,  tor  plalntUT  in  ernv. 
Jno.  P.  Boss,  SoL  Q&l,  of  Macon,  tor  the 
State. 

POTTLE,  J.  [1]  The  evldenoe  demw  tided 
the  conviction  of  the  accused.  It  la  a  vlolsr 
tlon  of  the  very  letter  of  section  448  of  Oe 
Penal  Code  to  engage  in  the  sale  of  sabstf- 
tutes  for  intoxicants  ^tbont  having  flnt 
obtained  a  license  and  paid  tiie  tax  required 
by  law.  This  being  so.  it  la  wholly  immate- 
rial what  instructions  were  0ven  to  tbe 
jury. 

[t]  Tbe  proper  way  to  test  die  eompetoi- 
cy  of  an  individual  Juror  is  cballooge  to 
the  poU.  The  fact  that  the  panel  of  jurors 
put  upon  Ibe  accused  bad  previously  trisd  ft 
similar  case  did  not  anflkoriie  a  duUesge 
to  the  array.  Elach  Juror  should  luva  been 
challenged,  put  upon  bis  voir  dire,  and  his 
Impartially  tested.  Under  tbe  deddon  la 
Lewis  V.  State,  118  Oa.  808.  4S  S.  B.  602. 
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relied  on  by  oonnael  for  plaintiff  In  error, 
where  pnq^er  chaUoige  Is  made,  It  la  duty 
of  the  trial  judge  to  frame  appropriate  ques- 
tions and  test  the  competeocy  of  the  Ja- 
rors.  The  record  In  the  present  case  dis- 
closes that  the  Jurors  were  put  upon  their 
voir  dire,  and  all  of  them  qoalifled.  The  re- 
fusal of  the  court  to  sustain  the  challenge 
Is  not  cause  for  a  new  trial. 

[B]  Rule  No.  5  of  the  superior  court  (Civil 
Code,  I  6264)  prorldes  that  If  counsel  for 
the  accused  In  a  misdemeanor  case  will  state 
in  his  place  or  on  oath,  as  the  Judge  may 
require,  that  he  cannot  do  Justice  to  his  cli- 
ent within  the  30  minutes  allowed  by  the 
role,  and  state  how  much  sdclltional  time 
will  be  necessary,  "the  court  shall  grant  such 
extension  of  time  as  may  seem  reasonable 
and  proper."  In  Chance  v.  State,  97  Ga.  346. 
23  S.  E.  832,  the  Judgment  was  reversed  be- 
cause the  trial  Judge  refused  to  allow  coun- 
sel one  hour  within  which  to  a^e  a  ml»- 
demeanor  cas&  See,  also,  Jones  t.  State, 
123  Ga.  129,  ISl.  51  S.  E.  312.  Since  the 
adoption  of  the  Code,  and  of  course  subse- 
quent to  these  rulings,  the  rule  has  been 
amended  by  the  substitution  of  the  word 
"may"  for  "shall"  In  the  reference  to  the  ex- 
tension of  time,  and  the  rule  now  contem- 
plates that  the  court  shall  have  some  discre- 
tion Id  the  matter.  The  evidence  demanded 
the  verdict  No  amount  of  argument  could 
hare  helped  the  accused.  It  will  not  be 
assumed  that  the  Jury  would  have  been  so 
swayed  by  the  argument  and  eloquence  of  his 
counsel  as  to  bring  in  a  verdict  In  plain 
TloIatioD  of  law.  There  is  nothing  In  the 
decisions  of  the  Supreme  Court  to  conflict 
with  what  we  now  rule,  and  there  was  cer- 
tainly no  abuse  of  discretion  In  refusing  to 
grant  the  additional  time. 

Judgment  affirmed. 

<13  Ga.  App.  St7) 

ALIiEN  T.  STATE.   (No.  B,108.) 
(Court  of  Appeals  of  Georgia.    Oct.  28,  1813.) 

fSyUalmt  fry  the  Ooutt.) 
CaociHAi.  Law  (|  784*)— InsTBuoxroNS— Cib- 

CUUBTAHTIAL  EviDKNCK. 

"In  B  criminal  case,  io  wblcb  the  guilt  of 
tbe  defendant  la  wholly  dependent  on  drcam- 
stantiel  evidence,  the  jury  shoald  be  inatructed 
that,  if  tbe  proved  facta  are  cooslatent  with  in- 
nocence, the  defendant  is  entitled  to  an  acquit- 
ul."  Rfley  v.  State,  1  Oa.  App.  651,  67  S. 
E.  1081. 

[Ed.  Note.— For  other  caseL  see  Criminal 
Law,  Cent  E%.  H  188S-1S^  1922,  1960; 
Dec.  Dig.  I  784.*] 

Error  from  City  Oonrt,  Houston  Oonnty; 
A.  G.  RUey,  Judge. 

Jesse  Allen  was  (Hmvicted  of  g»PT<"g,  and 
brings  error.  Reversed. 

J.  a  Smitli,  of  Ft  VaUey,  and  W.  J.  Wal- 
lace, of  KnozvUle,  Tenn.,  for  plaintiff  in  er- 
ror. R.  B.  Brown,  Sol.,  of  Ft  Valley,  for 
the  8tat& 


RUSSELC^  X  Xbe  accused  was  Indicted 
with  a  number  of  others  for  the  offense  of 
gaming.  In  our  opinion  the  testimony  as  to 
his  guilt  was  wholly  drcumstantlaL  The  dep- 
uty sheriff,  who  was  the  main  witness  for 
the  state,  testified  that  he,  in  company  with 
Mr.  Rowetl,  tbe  chief  of  police  of  the  dty  of 
Ft  Yall^,  approached  in  sight  of  the  al- 
leged gamesters,  and  in  his  presence  Mr. 
RoweU  wrote  down  the  names  of  all  who 
composed  two  crowds  of  persons  apparently 
engaged  In  gambling,  except  one  man,  whose 
name  was  unknown.  Jesse  Allen,  the  de- 
fendant was  In  one  of  the  gatherings  of  per- 
sons who  were  apparently  gambling.  This 
witness  first  testified  that  he  saw  Allen  play- 
ing In  a  game  of  cards  for  money ;  that  Al- 
len was  playing  in  a  game  with  others  in  a 
circle  with  him;  "I  saw  him  reaching  over 
and  picking  up.  I  also  saw  him  reaching 
over  for  his  cards."  But  it  very  plainly  ap- 
pears that  all  of  this  was  merely  a  conclu- 
sion of  the  witness,  reached  from  a  general 
survey  of  the  surroundings,  because  he  Im- 
mediately follows  this  testimony  with  the 
statement  "I  could  uot  and  did  not  see  any 
cards  or  money  In  the  defendant's  hands." 

We  would  be  far  from  saying  that  this  tes- 
timony would  not  authorize  a  conviction  If 
the  Jury,  from  the  circumstances  detailed, 
had  reached  the  conclusion  evidently  enter- 
tained by  the  witness;  but  this  should  not 
deprive  the  defendant  of  having  accorded  to 
him  a  trial  strictly  legal  In  every  respect, 
nor  obviate  the  necessity  of  the  Jury's  tak- 
ing into  consideration  the  well-recognized 
rule  of  law  that  where  the  guilt  of  the  ac- 
cused is  whoUy  dependent  upon  circumstanc- 
es from  which  his  guilt  may  reasonably  be 
Inferred,  it  is  the  duty  of  the  Jury  to  acquit 
if  the  Innocence  of  the  accused  may  with 
equal  reason  be  adduced  from  the  drcnm- 
stances  In  proof.  In  the  present  case  the 
Jury,  under  such  an  instruction,  might  have 
concluded  that  the  defendant  stated  the 
tritth  when  he  asserted  that  he  did  not  know 
one  card  from  another,  or  might  have  be- 
lieved the  number  of  witnesses  who  them- 
selves admitted  their  guilt  and  yet  testified 
that  Jesse  Allen  did  not  participate  In  the 
gam&  The  fact  that  the  defmdant  cried 
out  "Play  down,"  and  "Bet"  does  not  nec- 
essarily compel  the  conclusion  that  he  was 
anything  more  than  a  bystander,  perhaps  us- 
ing the  remark  Jocos^  to  those  engaged  in 
the  game;  nor  does  it  necessarily  follow 
txom  tbe  fact  that  the  defen&mt  reached 
down  in  the  clrde  that  he  ms  reaching  after 
money  or  cards  then  being  employed  In  an 
unlawful  game.  Of  course  we  do  not  know 
what  would  have  been  the  result  if  the  Jury 
had  twen  properly  instructed  upon  the  law  of 
drcumstautlal  evidence,  but  the  rulings  of 
the  Supreme  Court  and  of  this  court  are  uni- 
form to  tbe  effect  that  where  the  guilt  of 
the  accused  depends  entirely  upon  drcum- 
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atantlal  evidence,  it  la  the  duty  of  the  iu&ge 
to  call  the  special  attention  of  the  iuiy  to 
that  fact  and  to  Inatrnct  them  that,  where 
there  Is  abj  other  theory  arising  from  the 
evidence,  consistent  with  innocence,  which 
is  as  reasoiiahle  as  that  which  points  to  guilt, 
the  defendant  should  be  acquitted.  See 
Weaver  v.  State,  136  Qa.  320,  69  S.  B.  488, 
and  dtatlons;  Riley  v.  State,  1  Ga.  App. 
651,  57  S.  B.  1031,  and  citations.  The  other 
exceptions  In  the  motion  for  new  trial  are 
wlQiout  merit 
Judgment  reversed. 

(U  Oa.  App.  683) 

EINOAID     8TATBL   (No.  5^97.) 
(Court  of  Appeals  of  Georgia.    Oct  28,  1913.) 

1.  JUBT    (I  116*)— GHALLKnOKS  lO  AbBAT— 

GaouND  roB. 

The  fact  that  the  panel  of  jorors  put  upon 
the  accused  heard  the  evidence  introduced  npon 
a  previouB  trial  of  one  jointly  indicted  with  the 
accused  and  after  the  conclusion  of  the  evidence 
were  ordered  from  the  courtroom  by  the  Judge 
is  no  ground  for  challenge  to  the  array.  A 
challenge  might  have  been  made  to  any  Juror 
whose  competency  the  accused  desired  to  test 

[Ei.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  gS  542,  543 ;  Dec.  Dig.  i  116.«] 

2.  Gauiho  (5  71»)— Flaying  ob  BEmNO— 
OwNEBSHip  OF  Monet. 

On  the  trial  of  one  chained  with  gaming 
it  is  not  error  to  charge  that  if  the  accused 
played  and  bet  for  money  as  alleged  in  the  in- 
dictment, it  is  immaterial  whose  money  it  was 
or  who  put  up  the  money  with  which  he  played. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  H  166,  167 ;  Dec.  Dig.  I  71.*J 

3.  Cbiicinal  Law  (|  926%*>-Nbw  Tbul— 
Gbovnd  fob— Discbetion. 

The  refusal  of  the  trial  judge  to  accede  to 
a  request  privately  made  to  him  before  the  jury 
had  retired,  but  after  the  indictment  bad  been 
banded  them,  to  conceal  from  the  jury,  by 
pasting  paper  over  it  a  verdict  which  a  pre- 
vious jury  bad  entered  on  the  bill  of  indictment 
on  the  trial  of  one  jointly  indicted  with  the  ac- 
cused is  no  cause  for  a  new  trial.  This  is  a 
matter  within  the  discretion  of  the  trial^judge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  224&-2253;  Dec.  Dig.  { 
92B%.*] 

4.  Cbikinal  Law  (§  784*)— Instbuctionb— 
Gibcumstantial  Evidence. 

Where  the  guilt  of  the  accused  rests  entire- 
ly upon  circumstantial  evidence,  failure  to 
charge  the  jury  on  the  law  relating  to  this 
character  of  evidence  is  error  requiring  ttte 
grant  of  a  new  trial. 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1883-1888,  1922,  1960; 
Dec  Dig.  S  784"] 

Error  from  Superior  Court,  Bartow  Coun- 
ty :  A.  W.  Flte,  Judge. 
Tip  Kincald  was  convicted  of  gaming,  and 

brings  error.  Reversed. 

Neel  &  Neel,  of  Cartersvllle,  for  plalntitT  in 
error.  Sam  P.  Maddox,  Sol.  Gen.,  of  Dalton, 
for  the  State. 


POTTLE,  J.  [1]  L  The  accused  tiialleog- 
ed  the  array  of  Jurors  put  upon  him  on  the 
ground  that  the  inry  had  heard  Ibe  evidence 
Introdnced  against  one  of  the  other  persons 
Jointly  Indicted  with  him  and  alleged  ts 
have  been  In  the  same  gam&  This  did  not 
dlsqnallfy  ttie  entire  panel  of  jurors,  but.  If 
the  accused  desired  to  test  the  oompetoicy  of 
any  particular  Juror,  It  should  have  been 
done  by  a  challenge  to  the  polL   Quinlan  v. 

State  (No.  6,144)  13  Ga.  App.   ,  79  S.  E. 

76S.  Id  the  present  case  the  trial  Judge  ful- 
ly guarded  the  right  of  the  accused  by  putting 
each  of  the  Jurors  upon  his  voir  dire  and 
asking  him  the  statutory  questions  prescribed 
for  felony  cases.  If  the  accused  was  not 
satLsfled  with  any  of  the  Jurors  who  thus 
qualified,  he  should  have  pat  them  upon  the 
court  as  a  trior  axtd  attacked  fheix  compe- 
tency. 

[2]  2.  It  was  not  erroneous  to  charge  the 
Jury  that,  if  the  accused  played  cards  and  bet 
for  money  as  charged  In  the  indictment  it 
was  immaterial  whose  money  It  was  or  wbo 
put  up  the  money  with  which  they  played. 

[3]  3.  The  fact  that  the  Judge  declined  to 
accede  to  a  request  privately  made  to  him 
before  the  Jury  had  retired,  but  after  the  in- 
dictment had  been  handed  the  Jury  by  the 
solicitor  general,  to  conceal  from  the  Jury, 
by  pasting  a  paper  over  it  the  verdict  <tf 
guilty  whidi  a  previous  Jury  had  rendered 
on  the  trial  of  one  of  the  other  persona  Join^ 
ly  Indicted  with  the  accused  is  not  cause 
for  revering  the  Judgment  refosliv  a  new 
trial  The  request  probably  came  too  late  to 
avail  the  accused,  but,  evm  If  not,  this  was 
a  matter  In  the  discretion  of  the  trial  Judge. 

[4]  4.  The  evidence  wu  v^y  weak  and 
barely  sufficient,  if  at  all,  to  authorize  the 
verdict  There  was  no  direct  evidence  that 
the  accused  himself  played  or  bet  for  money. 
He  was  in  a  party,  some  of  whom  either  had 
been  playing  or  were  preparing  to  play.  The 
conviction  was  based  wholly  upon  circum- 
stantial evidence,  and  the  Judge  should  have 
charged  the  law  In  reference  to  this  charac- 
ter of  evidence.  His  failure  to  do  so  Is  made 
the  subject  of  a  special  assignment  of  error 
in  the  motion  for  a  new  trial,  and,  following 
the  ruling  which  we  have  recently  made  la 
Allen  V.  State,  79  S.  E.  769,  this  ground 
of  the  motion  Is  well  taken  and  a  new  trial 
should  have  been  granted.  The  general 
charge  of  the  court  Is  not  sent  up  with  the 
record  so  as  to  enable  us  to  see  exactly 
what  the  Judge  did  charge,  but  In  approving 
the  recitals  of  fact  contained  In  the  amended 
motion  for  a  new  trial,  the  Judge  certifies 
that  he  omitted  to  charge  the  rule  relating  to 
drcumstautlal  evidence. 

Judgmoit  reversed. 
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<U  0«.  App.  CBS) 

CURRY   T.    STATE     HOLLINSHEAD  t. 

SAME.    WALKER  t.  SAME  (two  casei). 

(N«L  6,104-5,107.) 
(Court  of  Appeals  of  Georgia.    Oct  28,  1013.) 

(8vliab%$  by  the  CowrU) 
CsnnNAi.  Law  (i  ^*>— Ethmbkoi— Sum- 

CIENCT— GONCtXISIOnB. 

The  evidence  authorized  die  reidict,  and 
there  was  no  error  in  refa^ng  a  new  trial 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i  1058;  Dec.  Dig.  |  493.*] 

Error  from  City  Court  of  Homton  County ; 
A.  C.  Riley,  Judge. 

Henry  Ourry,  Wesley  Hollinahead,  Claude 
Walker,  and  Jay  Walker  were  coDTlcted  of 
gambling,  and  separately  bring  error.  Af- 
firmed. 

J.  a  Smith,  of  Ft  Valley,  and  W.  J.  Wal- 
lace^ of  Knoxvllle,  Tenn.,  for  plaintUts  In  er- 
ror. R.  IL  Brown,  8oL,  of  Ft  Valley,  for  the 
State. 

J.  The  MUM  excepUoii  to  the 
charge  of  the  court  as  that  presented  In  the 
case  of  Jesse  Allen  t.  State,  79  S.  B.  769,  is 
raised  In  the  tour  writs  of  error  now  before 
na;  but  upon  a  review  of  the  record  it  does 
not  appear  that  the  evidence  as  to  these  de- 
fendants is  wholly  ctrcumstantlaL  The  dep- 
uty sheriff  in  each  of  the  cases  now  before 
us  testified  posltlrely  that  he  saw  the  defend- 
ants  playing  and  betting  for  mon<^.  It  may 
be  that  upon  a  cross-examination  of  Uie  wit- 
ness it  would  have  been  AwelopeA  that  this 
statement  was  a  mere  conclusion  of  the  wit- 
ness, as  was  apparent  In  AUrai's  C^se.  But 
Uie  presumption  is  to  the  oontrary,  because 
St  is  to  be  pronmed  that  counsd  advisedly 
aTolded  further  inquiry  Into  the  extent  of 
tbe  witness'  knowledge,  In  the  interest  of 
bis  elleat,  rather  than  that  he  neglected  his 
duty  to  tliat  cU^t  For  this  reason  there  is 
a  wide  difference  between  the  cases  of  these 
dtfendants  and  that  of  AlloL 

Further  exception  is  made  as  to  the  Walk- 
ers* In  that  complaint  Is  made  that  in  the 
diarge  of  the  court  Uieir  defense  vnui  mini- 
mized the  statement  that  the  defense  of 
the  accused  rested  in  part  upon  alibL  The 
court's  expression  was  not  technically  cor- 
rect, for  alibi  is  either  a  complete  defense  or 
no  defense ;  but  In  the  state,  of  the  evidence 
H  is  not  apparent  that  the  accused  were  in- 
juriously affected  by  this  lnaiq;>08lte  state- 
ment of  the  court 

Judgment  affirmed. 


040  Oa.  727) 

DUANH  CHAIR  CO.  v.  JACKSON. 
(Supreme  Court  of  Georgia.  Oct  IS,  1913.) 

(Bvllabut  &tr  the  Court.) 

Betiew  on  Appeal. 

No  error  of  law  is  complained  of,  and  the 
evidence  ii  sufficient  to  support  the  Terdict 
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Error  from  Superior  Court;  Whitfield 
County;  A.  W.  Flte^  Judge. 

Action  by  George  Jackson,  by  next  frlood, 
against  the  Dnane  Chair  Company.  From 
ttie  Judgment,  d^bndant  brings  error.  Af- 
firmed. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
for  plalntUr  In  error.    Geo.  Q.  Glenn  and 
C.  Tarver,  both  ot  Dalton,  for  defendant 
in  error. 

EVANS,  P.  J.  Judgment  affirmed.  All . 
the  Justices  concur. 

(149  Oa.  768) 

PATNE  V.  POWER  et  aL 
(Supreme  Court  of  Georgia.    Oct  Iff,  1913.) 

(Bvllahut  hy  ih»  Court.) 

Pledges  (S  34*)— Rbcovebt  by  Plkdqob— 
Tbivdeb. 

A  pledgor  Is  not  entitled  to  recover  his 
pledge  of  his  pledgee's  assignee  unless  he  pays 
the  debt  secured  by  tbe  pledge,  or  tenders  pay- 
ment or  the  facts  excuse  a  tender.  An  allega- 
tion of  an  offer  to  pay  Is  not  the  equivalent  of 
a  tender. 

[Ed.  Note^For  other  cases,  see  Pledges, 
Cent  Dig.  I  90;  Dec.  Dig.  |  84.*] 

Error  from  Superior  Court,  MnacogM  Coun- 
ty; S.  P.  Gilbert,  Judge. 

Action  by  J.  M.  Payne  against  John  Power 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Affirmed. 

Wynn  &  Wohlwender  and  Battle  ft  HoUis, 
all  of  Columbus,  for  plaintiff  In  error.  Mc- 
Cutcbeo  &  Bowden,  of  Columbus,  for  defend- 
ants in  error. 

EVANS,  P.  J.  J.  M.  Payne  filed  bis  peti- 
tion against  John  Power  and  Frank  G.  Pow- 
er, setting  up  that  on  or  about  the  6th  of 
June,  1011,  he  was  Indebted  to  the  Bank  of 
Fhenlx  aty,  Ala.,  in  the  sum  of  91,500  and 
was  desirous  of  borrowing  such  sum  for 
the  period  of  six  months.  PlaintUf  was  lo- 
formed  by  the  cashier  of  the  bank  that  the 
defendant  John  Power  had  $1,600  which  he 
was  authorized  to  loan,  and  tbe  plaintiff 
agreed  to  substitute  John  Power  as  his  cred- 
itor instead  of  the  bank  and  was  presented 
a  note  by  the  cashier,  which  he  signed. 
Plaintiff  had  been  president  of  the  Bank  of 
Phenix  City  and  had  for  many  mouths  sus- 
tained confidential  business  relations  to  the 
cashier,  and  thus,  relying  upon  the  cashier,  he 
did  not  read  the  note  that  he  signed,  which 
was  made  due  one  month  after  date.  As  col- 
lateral to  secure  the  payment  of  the  note, 
plaintiff  pledged  30  shares  of  the  capital 
stock  of  the  Bank  of  Phenix  City,  of  the  par 
value  of  $3,000,  and  the  reasonable  market 
value  of  $8,300.  The  plaintiff  further  alleged 
tbat  he  heard  nothing  further  of  said  note 
until  March,  1912,  when  he  was  advised  by 
an  attorney  at  law,  claiming  to  represent 
Frank  G.  Power,  that  he  "held  the  said  note 


PATNE  r.  FOWEK 
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for  adjurtment**  Petltloiier  Qien  learned 
for  the  first  time  that  the  uote  signed  bj  him 
had  been  made  due  30  days  after  date,  and 
that  the  defendant  John  Power  pretwded 
to  have  privately,  and  without  notice  to  peti- 
tioner, sold  to  the  defendant  Frank  Q.  Power, 
and  the  latter  pretended  to  have  purchased, 
petitioner's  note  and  stock.  It  was  charged 
that  there  was  no  bona  fide  sale  of  the  note 
and  stock,  and  that  the  pretended  sale  was 
a  scheme  between  the  defendants  (who  are 
brothers)  to  defraud  petitioner  out  of  his 
stock.  The  toith  paragraph  of  the  petition 
was  as  follows:  "Said  defgndsnts  failed  and 
refused  to  surrender  to  your  petitioner  his 
note  given  as  aforesaid  and  to  account  to 
petitioner  tor  the  overplus  from  the  sale  of 
his  said  stock  after  the  discharge  ot  his  ob- 
ligation as  aforesaid,  though  often  requested 
so  to  do,  and  defendants  failed  to  permit  and 
allow  your  petitioner  to  pay  his  said  note:, 
togethw  with  Interest  fliereon,  according  to 
tbe  true  contract  and  agreement  at  the  time 
the  same  was  executed,  and  to  surrender  the 
same  to  petitlmier,  together  with  bis  stock 
pledged  as  collateral  security  as  aforesaid." 
It  was  charged  that  the  defendants  bad  ap- 
propriated to  their  own  use  a  dividend  on 
said  stock  amounting  to  $210,  which  -mm 
should  be  entered  as  a  credit  on  the  note. 
It  was  allied  that  the  transaction  was  a 
scheme  between  the  cashier,  In  the  alleged 
anhstitntion  of  John  Power  as  his  creditor, 
for  tiie  bank,  and  the  two  defaidants  to  de- 
fraud the  plaintiff  ot  bis  bank  stock ;  that 
the  plaintiff  has  always  bem  ready,  able, 
and  wilUng  to  pay  the  oblation  and  would 
have  at  any  time  paid  the  same  had  he  been 
notified  of  the  maturity  ot  the  note,  and 
"petitioner  makes  a  oontinnlng  offer  to  pay 
his  said  note,"  with  interest  thereon.  The 
prayers  were  tha't  the  defndants  be  required 
to  snr^nder  tiie  bank  stock  upon  the  pay- 
ment of  the  note,  or,  if  the  defendants  can- 
not surrender  petitioner's  stock,  then  peti- 
tioner prays  Judgment  fcnr  the  difference  be- 
tween the  amount  due  on  his  note  and  the 
reasonable  and  fair  market  value  ot  his 
stot^  and  that  bis  note  be  snrroidered  and 
canceled.  The  petition  was  dismissed  on  de- 
murrer, and  the  plaintiff  excepts. 

It  will  be  noticed  that  the  all<^tlon  re- 
qpeotlng  the  sale  of  the  collatraal  Is  not  a 
Aatge  tbat  the  creditor  sold  the  pledge 
without  notice,  but  that  he  sold  the  note  with 
the  collateral.  The  creditor  is  not  charged 
with  an  act  having  for  Its  purpose  the  sale 
ot  the  pledge  In  satlsfoctlon  of  the  debt;  he 
Is  charged  with  selling  the  note  and  the  col- 
lateral. Surely  no  one  will  dispute  the  r^ht 
of  assignment  of  a  note  secured  by  collatml. 
In  a  prior  allegation  the  plaintiff  says  tbat 
the  assignee's  attorn^  notified  him  tbat  he 
held  the  note  for  adjustment,  not  tbat  he 
was  attenvttng  to  collect  any  balance  tbat 
might  be  left  after  crediting  the  proceeds 
^om  the  sale  of  the  pledged  stock.  Plaintiff's 


(Gt. 

auction  concerning  tiie  execution  of  the 
note  does  not  even  raise  an  imputation  of  ac- 
tionable fraud  against  either  defendant  The 
petition,  when  reduced  to  its  last  analysis, 
complains  that  the  plaintiff,  in  consideration 
of  John  Power's  paying  his  indebtedness  to 
the  bank,  gave  to  him  a  note  for  the  amouiit 
paid,  with  certain  stock  as  collateral,  wUdt 
note  and  collateral  John  Power  hhs  conveyed 
to  his  brother  Frank,  and  that  the  latter  la 
trying  to  collect  it  The  plaintiff  says  that  be 
has  not  be^  permitted  to  pay  bis  note  bat 
la  willing  to  pay  it  The  law  looks  more  to 
acts  than  good  intentions;  the  plaintiff 
should  have  tendered  his  indebtedness  to  the 
holder  of  his  note  and  stock,  or  have  alleged 
facts  excusli^  a  tender,  before  complaining 
that  his  creditor  is  wltiiboldlng  stock  volun- 
tarily pledged  to  secure  his  debt.  The  demur- 
rer was  properly  sustained. 

Judgment  af^med.  A31  the  Jnstloea  cok* 
cur. 


(140  a*,  m 

HANTT  V.  MOORE  et  ti. 
(Supreme  Court  of  Georgia.    Oct  14,  IDIS.) 

(Syllabu9  hy  th9  Court,) 

1.  EXECUTOBS  Ann  Adhikistbatobs  ttl  473, 
474*)— PairrioN  foe  Accouhtino— Pasties. 

In  a  proceeding  by  a  legatee  for  as  ac- 
coantinK  of  an  estate  reducea  to  cash,  other 
legatees  are  not  necessary  parties.  But  wbere 
the  moving  legatee  asserts  a  claim  against  the 
estate,  dependent  upon  a  construction  ot  the 
will.  It  Is  not  error  to  aUow  the  other  lentees 
to  intervene  as  parties  for  the  purpose  ot  con- 
testing  such  claim. 

[Ed.  Note.— For  other  cases,  see  Execnton 
and  Administrators,  Cent  Dig-  K  2041-2060; 
Dec  Dig.  H  473,  474.*] 

2.  Wills   (J  606*)— Cohstbuctioit— "I^oai. 

HSIBS." 

A  testator,  possessed  of  real  and  personal 
estate,  died  leaving  a  widow  and  eight  children. 
He  disposed  of  the  residne  of  his  estate  as  fol- 
lows: "I  will  that  the  residue  of  my  estate  be 
distributed  equally  among  by_  legal  heln." 
Held,  that  the  widow  was  not  included  in  the 
phrase  "legal  heirs,"  and  did  not  share  Id  Uie 
residue. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  H  1090-1090;  Dec.  Dig.  1  606.* 

For  other  definitions,  sec  Words  and  Phras- 
es, vol  5.  pp.  4063,  4064.] 

3.  Wills  (S  648*)— ConSTBUcnon— Rucazx* 

DEB  Estate. 

Ita  the  second  item  of  his  will  the  tesUtor 
gave  to  his  wife,  Geor^  Brown,  a  year's  sup- 
port to  be  taken  tVom  his  general  estate,  and 
all  of  his  household  and  kitchen  furniture,  and 
certain  lots  of  land  "to  her  daring  her  life  or 
widowhood ;  on  the  event  of  her  death  or  the 
termination  of  her  widowhood  the  same  to  go 
to  and  be  equally  divided  among  my  heirs,  to 
wit:  Georgia  Brown,  Tony  Moore,  Mark  A 
Brown,  Carne  Harris,  and  Ella  Stokeley.  If 
my  son  Mark  A.  Brown,  or  my  daughter  Tony 
Moore,  should  die  after  my  death  and  before 
the  death  of  my  wife,  I  de^re  that  their  parts 
of  the  above-named  proper^  shall  revert  to 
my  general  estate  and  be  mvided  among  my 
heirs."  ffeld,  that  Inasmuch  as  the  wife  is  ex- 
pressly nam^  as  one  of  those  to  take  In  re- 
mainder,  she  takes  an  estate  for  life  or  widow- 
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hood  ID  the  land  densad,  ami  also  on»4ftli  of 

the  fe«  in  renujnder. 

[Bd.  Note.— For  other  cftMt.  see  WUb,  Cent 
Dig.  SI  U69,  1802-lSOe;  Dec.  Di«.  |64S.*] 
4.  WijiB  (S  487*)  —  Con smronojff  —  Paboi. 

BvioBMCK— Intention  or  Txstatob. 

Where  the  terma  of  a  Tvill  are  plain  and 
nnambiguous,  parol  testimony  as  to  the  sayings 
or  statements  of  the  testator  that  he  intended 
to  dispose  of  his  property  in  a  certain  vnj,  and 
to  certain  persons,  different  frtm  tiiat  eiprewod 
in  the  will,  will  be  rejected. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  1028,  1026-1032:  Dec  Dig.  >  487.*] 

Error  from  Sapertor  Conit,  Paulding  Ootm- 
ty ;  Frloe  Bdwazda,  Judge. 

Action  by  G.  B.  Haary,  adminlstEator, 
against  Mra.  S.  8.  Moore^  administratrix, 
and  otlier&  Judgmeit  tor  defendants,  and 
plaintiff  brings  error.  Reveraed. 

O.  D.  McGregor  and  A.  Lu  Bartlett,  both 
of  Dallas,  for  plaintiff  in  error.  T.  W.  Ruck- 
er,  of  Athens,  J.  J.  Northcntt,  of  Acworth, 
Harris,  Harris  &  Harris,  of  Rome,  and  W. 
£.  Spinks,  of  Dallas,  for  defendants  In  error. 

EVANS,  P.  J.  L.  L.  Brown  died  testate, 
leaving  a  widow  and  eight  children,  all  of 
whom  were  legatees  nnder  his  will.  The 
widow  filed  In  the  court  of  ordinary,  against 
the  execntor  of  Brown,  a  petition  for  settle- 
ment The  executor  answered  that  the  wid- 
ow had  been  fully  settled  with and  the  dUll- 
dren  filed  separate  objections  to  the  effect 
tliat  the  widow  did  not  take  nnder  the  second 
and  sixth  Items  of  the  will.  An  appeal  was 
taken  to  the  superior  court  The  widow 
died,  and  her  administrator  was  made  a  par- 
ty. The  plaintiff  objected  to  the  allowance 
of  an  order  making  the  legatees  parties  to 
the  suit  In  her  petition  she  alleged  that  she 
was  one  of  the  legal  heirs  of  her  husband, 
and  entitled  to  share  In  the  residue  of  his 
estate,  devised  In  Item  6.  Hie  court  dismiss- 
ed this  allegation  on  demurrer.  In  their  In- 
tervention the  legatees  averred  that  it  was 
the  testator's  Intention  to  limit  the  interest 
in  the  land  devised  In  the  second  Item  to  the 
widow  for  life,  and  that  the  Inclusion  of  her 
name  as  a  remainderman  was  the  result  of 
a  mistake.  The  conrt  refused  to  strike  this 
allegation  on  motion  of  the  plaintiff,  and  sub- 
mitted that  issue  to  a  Jury,  who  returned  a 
verdict  adversely  to  the  plaintiff. 

[1]  1.  A  legatee  may  call  the  executor  to  a 
settlement  of  an  estate  which  has  been  re- 
duced to  cash  without  making  the  other  lega- 
tees parties  to  the  action.  Civil  Code,  {  5417. 
While  this  Is  true,  we  cannot  see  any  objection 
to  legatees  voluntarily  making  themselv^ 
parties  so  as  to  contest  the  liability  of  the 
estate  to  the  moving  legatee.  Though  not 
necessary,  they  are  proper  parties. 

[2]  2.  The  sixth  Item  of  the  testator's  will 
was  as  follows:  "I  will  that  the  residue  of 
my  estate  be  distributed  equally  among  my 
legal  helTS."  The  testator  left  surviving  him 
a  widow  and  el^t  children.  The  court  ruled 


that  under  this  Item  the  children  of  the  tes> 
tator  took  the  residuary  Interest  In  the  es- 
tate, to  the  exclusion  of  the  widow.  At  com- 
mon law  the  widow  did  not  take  any  Interest 
In  the  land  as  an  heir  at  law.  It  Is  contend- 
ed that  our  statute  of  distribution  has  al- 
tered the  common  law  so  as  to  make  the 
widow  an  heir  at  law.  Our  statute  declares 
that  upon  the  death  of  the  husband  without 
lineal  descendants  the  wife  is  his  sole  heir; 
if  there  are  children,  or  those  representing 
deceased  children,  the  wife  shall  have  a 
child's  part,  unless  the  shares  exceed  five  In 
number.  In  which  case  the  wife  shall  have 
one-fifth  part  of  the  estate^  If  the  wife 
elects  to  take  her  dower,  she  has  no  further 
Interest  In  the  realty.  Olvfl  Code  0-910)  $ 
393L  It  has  been  held  that  this  statutory 
provision  must  be  construed  In  connection 
with  paragraph  3  of  the  Civil  Code,  fi  5249, 
which  declares  that  dower  may  be  barred, 
by  the  election  of  the  widow,  within  12 
months  from  the  grant  of  letters  t^tamen- 
tary  or  of  administration  on  the  husband's 
estate,  to  take  a  child's  part  of  the  real  es- 
tate In  lien  of  dower,  and  that  a  widow  does 
not  become  vested  as  heir  at  law  with  an 
absolute  estate  In  any  portion  of  the  prop- 
erty which  belonged  to  her  deceased  hus- 
band, but  merely  has  the  right  to  take  a 
child's  -  i>art,  or  In  certain  cases  one-fifth 
thereof.  If  she  does  not  elect  so  to  do  with- 
in 12  months  from  the  grant  of  letters  of 
administration  upon  his  estate,  such  right  is 
lost,  and,  so  far  as  the  realty  Is  concerned, 
she  Is  remitted  to  the  ri^t  of  obtelnlng  her 
dower  by  applying  therefor  within  the  time 
prescribed  by  law.  Farmers'  Banking  Co.  v. 
Key.  112  Ga.  301,  37  S.  B.  447.  The  purpose 
of  the  statute,  so  far  as  real  estate  Is  con- 
cerned, Is  not  to  confer  upon  the  widow  any 
absolute  right  of  inheritance,  where  the  de- 
ceased leaves  children,  but  to  give  her  an 
election  to  claim  a  child's  part  (or,  if  the 
children  exceed  five  in  number,  then  one- 
fifth)  of  the  estete  of  her  deceased  husband, 
or  to  have '  an  assignment  of  dower  in  all 
the  lands  of  which  he  died  seised  and  pos- 
sessed. The  question  was  early  submitted 
to  this  court  as  to  whether,  under  the  stet- 
utes  codified  In  the  sections  to  which  we 
have  adverted,  the  widow  of  an  Intestate 
was  entitled  to  have  advancements  made  by 
the  testator  to  his  children  brought  into  hotch- 
potch for  her  benefit ;  and  it  was  held  that  she 
had  no  such  right,  and  that  If  she  died  within 
a  year  after  administration  on  the  estete  of 
her  husband,  without  having  elected  to  teke  a 
child's  part  of  the  real  estete,  her  executor 
could  not  recover  any  share  therein  after 
her  death.  Beavors  v.  Winn,  9  Ga.  188.  It 
was  said  In  Snipes  r.  Parker,  08  Ga.  522,  25 
S.  B.  580,  that  If  "a  man  dies  Intestete,  leav- 
ing a  widow  and  children,  the  title  to  his 
realty  veste  in  the  latter,  subject  only  to  the 
former's  right  to  teke  a  child's  part  or  have 
dower  assigned  tberdzL"   This  ruling  was 
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expressly  affirmed  In  Farmers*  Banking  Co. 
T.  Key,  supra.  Tbe  decisions  of  this- court 
proceed  upon  the  footing  that  the  statutory 
provision  for  the  wife  tn  the  real  estate  of 
her  deceased  husband  where  children  are 
left  is  not  that  of  strict  Inheritance,  but  an 
allowance,  under  tbe  law,  of  a  portion  of  the 
realty  equal  to  a  child's  part,  or,  If  tbe  chil- 
dren exceed  five  In  number,  to  a  fifth  part  of 
his  estate,  available  only  by  affirmative  ac- 
tion on  ber  part  within  12  months  from  tbe 
date  of  administration,  as  a  substitute  for 
her  common-law  right  of  dower.  Sumpter 
V.  Carter,  115  Ga.  893.  42  S.  B.  324,  60  L.  R. 
A.  274.  When  the  testator  used  the  expres- 
sion "legal  belrs."  in  the  absence  of  anything 
in  the  will  to  the  contrary,  It  will  be  pre- 
sumed that  be  had  In  mind  those  who  would 
take  naturally  by  Inheritance,  and  not  to  em- 
brace tbe  widow,  who  was  given  by  statute 
an  elective  right  to  a  child's  part  in  lieu 
of  dower.  An  Iowa  statute  provides  that  If 
an  Intestate  leaves  no  Issue,  one  half  of  his 
estate  shall  go  to  his  parents  and  the  other 
half  to  his  wife.  A  decedent  at  bis  death 
had  a  policy  of  life  Insurance  payable  to  "his 
legal  heirs."  He  left  surviving  him  a  widow 
and  one  child.  It  was  held  that  the  amount 
of  the  policy  should  go  to  the  child.  In  the 
opinion  the  court  said:  "The  distinction  be- 
tween  the  word  'widow'  and  the  word  'heir" 
is  marked  in  common  parlance.  No  one  hav- 
ing children  speaks  of  his  wife,  In  contempla- 
tion of  her  survivorship,  as  his  heir ;  but  It 
Is  believed,  and  it  is  universal,  that  she  is 
referred  to  as  'widow*  and  the  children  as 
'heirs.'  While  technically,  and  in  the  single 
instance  stated  In  the  statute,  a  widow  may 
become  a  legal  heir  of  her  deceased  husband, 
our'  conclusion  Is  that,  whether  used  In  their 
technical  or  general  sense,  the  words  legal 
heirs'  were  not  Intended,  and  should  not  be 
construed,  In  this  case,  to  Include  the  wid- 
ow." Phillips  V.  Carpenter,  79  Iowa,  600,  44 
N.  W.  898,  899. 

In  Gibbon  v.  Gibbon,  40  Ga<  562,  an  ap- 
parently contrary  rule  was  promulgated.  In 
that  case  a  testator  at  the  date  of  his  will 
had  a  wife,  a  son,  and  a  daughter,  and 
brothera  and  sisters  of  both  the  whole  and 
half  blood.  In  his  will  he  gave  several  lega- 
cies to  his  daughter  for  life,  and  at  her  death 
to  her  children,  and  If  she  died  childless,  then 
to  the  testator's  "heirs  of  the  full  blood." 
Tbe  daughter  died  childless  before  the  tes- 
tator died.  It  was  held  that  by  the  phrase 
"heirs  of  the  full  blood"  the  testator  meant 
Ills  statutory  belrs,  Including  Ills  wife.  The 
opinion  in  that  case  was  pronounced  by  Mc- 
Cay,  J.,  who  based  his  conclusion  upon  a  con- 
struction of  the  rules  of  inheritance  now  em- 
bodied in  the  Civil  Code,  S  3931,  without  tak- 
ing Into  account  the  statute  now  contained  In 
section  S249,  par.  3,  relating  to  the  bar  of  the 
wife's  dower.  Brown,  C.  J.,  concurred,  but 
wrote  no  opinion.  Warner,  J.,  dissented.  In 
the  dissenting  opinion  It  was  said:  "If  there 
are  children  or  descendants  of  children,  the 


wife  is  not  declared,  eo  nomine,  to  be  an  hdt 
of  tbe  intestate.  It  Is  true  provlsioD  is  made 
for  her;  she  takes  a  child's  part  of  the  estate, 
unless  the  shares  exceed  five  In  number,  lo 
which  case  she  takes  one-fifth  of  it.  Thus  It 
will  be  seen  when  there  .are  children  or  tlie 
L-epresentatives  of  deceased  children,  tbe  wife 
does  not  herit  equally  as  an  heir  of  tbe  In- 
testate." Judge  McCay  reached  hla  conelo- 
alon  both  from  an  Interpretation  of  the  witl 
and  the  statute,  and  drew  from  the  will  cer- 
tain Illustrations  evincive  of  the  testator's 
Intent  to  include  the  widow  within  the  phrase 
"heirs  of  the  full  blood."  We  do  not  think 
that  case  should  be  extended  beyond  Its 
peculiar  facts;  because  the  court  drew  from 
the  testator's  will  a  cfmcluslon  that  sucb  a 
construction  was  Intended  by  the  testator, 
because  of  an  omission  to  consider  the  an- 
nate law  on  the  subject,  because  It  was  con- 
curred in  by  only  two  judges,  and,  further, 
because  It  la  not  in  harmony  with  a  construc- 
tion of  tbe  statute  as  given  in  prior  and  sub- 
sequent decisions  in  this  court. 

In  view  of  special  provision  made  by  tbe 
testator  for  his  wife  In  the  second  item  of 
his  will,  and  his  general  testamentary 
scheme,  we  believe  that  his  conception  of  tlie 
words  "legal  heirs"  embraced  only  his  dill- 
dren  and  their  descendants,  to  tbe  exclusion 
of  the  widow. 

[3]  8.  By  the  second  item  of  bla  will  tbe 
testator  gave  to  his  "beloved  wife,  Georgia," 
a  year's  support  to  be  taken  from  his  gener- 
al estate,  and  also  all  of  Ms  household  and 
kitchen  famlture,  and  certain  lots  of  land 
"to  her  during  her  life  or  widowhood ;  on  the 
event  of  her  death  or  the  termination  of  her 
widowhood  the  same  to  go  to  and  be  equal- 
ly divided  among  my  heirs,  to  wit:  Georgia 
Brown,  Tony  Moore,  Mark  A.  Brown,  Carrie 
Harris,  and  Ella  Stokeley.  If  my  son  Mark  A 
Brown,  or  my  daughter  Tony  Moore,  should 
die  after  my  death  and  before  the  death  of 
my  wife,  I  desire  that  their  parts  of  the  abOTe 
named  property  shall  revert  .to.  my  gaieial 
estate  and  be  divided  among  my  h^rs."  This 
item  of  the  will  is  plain  and  unambiguous. 
The  testator.  In  addition  to  giving  bds  wife  a 
year's  support,  gave  her  a  life  estate  in  cer- 
tain described  land,  and  specifically  gave  her 
a  remainder  Interest  in  fee  to  be  divided  be- 
tween herself  and  four  children,  with  a  rever- 
sion to  his  estate  of  the  Interest  of  two 
named  children  should  they  die  aft^  the  tes- 
tator and  before  the  wife.  This  contingeni7 
did  not  happen,  as  these  children  survived 
the  wife.  So  we  hold  that,  under  this  Item, 
Mrs.  Georgia  Brown  took  a  life  estate  in  tbe 
devised  land,  and  also  a  one-fifth  estate  In 
fee  In  tbe  remainder.  It  is  not  unusual  for 
a  life  tenant  to  be  interested  in  tbe  remain- 
der estate.  And,  whatever  may  liave  been 
the  testator's  intent  with  respect  to  his  wife's 
share  in  the  remainder  estate,  we  can  only 
give  effect  to  that  intent  expressed  by  blm 
in  clear  and  unambiguous  words,  i 
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tending  to  show  that  the  IncIuBlon  of  the 
wife's  name  as  a  remainderman  was  through 
the  mistake  of  the  scrivener.  The  rule  Is 
clear  that  when  the  terms  of  a  will  are  plain 
and  unamblguons,  parol  testimony  as  to  the 
sayings  or  atatemrats  of  the  testator  that  he 
intended  to  dispose  of  his  property  In  a  cer- 
tain way,  and  to  certain  persons  dUferent 
from  that  expressed  in  the  will,  will  be  reject- 
ed. Smith  T.  Usher,  108  Ga.  231,  33  S.  E. 
876;  Napier  v.  Little.  137  Qa.  242,  73  S.  R  3, 
38  L.  B.  a:  (N.  S.)  91,  Ann.  Cas.  1913A,  1013. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


KICKS  T.  BICES. 
(Supreme  Court  of  Oeorgia.    Oct  14,  1013.) 

(BvllalHu  by  the  OiMrt.) 
1.  Deicubbeb  to  PXTITIOn. 

The  demurrer  to  the  petition,  which  com- 
plained only  that  it  was  not  properly  para- 
graphed, Is  not  borne  out  by  the  recoia. 
2l  Betubit  of  Sbbviob— Evidence. 

There  was  do  evidence  to  support  the  trav- 
erse of  the  sheriff's  return  of  service  on  this 
defendanL 

3.  Tbupokabt  Aumont— Eviobnox. 

Thourh  conflicting,  there  was  evidence  to 
support  the  finding  of  the  jndge,  and  to  an* 
thoriie  the  judgment  granting  temporary  aU- 
mony. 

Error  from  Superior  Court,  Emanuel  Coun- 
ty ;  B.  T.  Bawlings,  Judg& 

Action  by  H.  U  Ricks  against  D.  T.  Rl<^s. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

L.  B.  Llghtfoot,  of  Adrian,  and  Larsen  & 
Larsen,  of  Dublin,  for  plaintiff  in  error. 
H.  B.  Dani^,  of  Swains  bo  ro,  for  defendant 
in  error. 

ATKINSON.  J.  Judgment  aflOrmed.  AU 
the  Justices  concur. 


(140  Oa.  713} 

HITBT  V.  BABNES. 
(Supreme  Court  of  GemrgiB.    Oct  IB,  1Q18.) 

(St/llabtu  bu  the  Court.) 

1.  New  Tbial  (I  18*)— Gbounds— Ovebbui.- 
iNO  or  Demubbeb. 

The  overruling  of  a  demurrer  to  a  plea, 
and  of  objections  to  an  amendment  to  a  plea, 
can  only  be  taken  advantage  of  by  timely  ex- 
ception. Such  rulings  are  not  proper  ground 
for  new  trial.  Hawkins  v.  Studdard,  132  Ga. 
265,  63  S.  E.  852,  131  Am.  St  Bep.  190;  Bal- 
lock  V.  Cordele  Sash,  etc.,  Co.,  114  Ga.  627. 
40  a  E.  734. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ft  24-20;  Dec.  Dig.  i  18.*] 

2.  ExcEFTiONS.  Bill  or  (Si  36*)  —  TniE  ros 
Pbesentatioh  ANn  Allowance— Ihtebloo- 
trroBT  Obdeb  and  Bulings. 

Upon  interlocutory  orders  and  rulings,  not 
excepted  to  pendente  lite^  error  cannot  be  as- 
signed In  a  bill  of  exceptions  to  the  overruhng 
of  a  motion  for  new  tnal,  certified  more  than 


80  days  after  the  adjournment  of,  the  court  at 
which  such  interlocntoir  orders  were  passed 
or  rulings  made.  Bullock  t.  Cordele  Sash,  ettk, 
C!o.,  supra:  City  Council  of  Waycrosa  v.  You- 
mans,  8S  Qa.  708, 11 S.  E.  865. 

fEd.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  §§  44-46,  48.  61-53,  06 ;  Dec. 
Dig.  S  86.*] 

8.  Tbial  (j  255*)- Faildbe  to  Inbteuoi— 
Bequest. 

ia  an  action  for  damages  for  an  alleged 
maUcions  arrest,  where  the  defendant  denies 
the  allegations  of  the  petition  and  pleads  a 
set-off  arising  in  tort,  an  omission  to  charge 
on  the  effect  of  the  advice  of  couusel  as  bear- 
ing on  the  question  of  damages  will  not  require 
a  new  trial,  there  being  no  request  so  to  charge, 
and  the  court's  charge  not  being  sent  up  as  a 
part  of  the  record. 

[Ed.  Note.— For  othw  eases,  see  Trial,  OdL 
Dig.  H  827-64L;  Dec;  Dig.  |  20B.*] 

4.  Pboperty  (I  9*)  —  Evidence  or  Ownbb- 

SHIP— Intebebt  in  Estate. 

Even  if  it  was  material  to  prove  that  the 
plaintiff  had  an  interest  in  a  certain  estate, 
teBtimony  that  he  was  offered  a  certain  sum  of 
money  for  such  interest  is  Incompetent  to  prove 
the  factum  of  interest 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  1  9.*] 

6.  Vbbdict  Sustained. 

A  general  verdict  for  the  defendant  Is  sup- 
ported by  the  evidence. 

Error  from  Superior  (Tourt,  Baldwin  Coun- 
ty; Jas.  B.  Park,  Judge. 

Action  by  H.  H.  Hart  against  J.  L.  Bamea. 
Ju^ment  tor  defendant,  and  plaintiff  brings 
error.  Affirmed. 

Sibley  &  Sibley,  of  MilledgevUle,  for  plain- 
tiff in  error.  D.  B.  Sanford,  D.  S.  Sanford, 
and  L.  Kenan,  all  of  Blilledgeville,  for  de> 
fendant  in.  error. 

EVANS,  P.  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


(140  Oa.  716} 


SMITH  V.  TATUM. 


(Supreme  0>urt  of  Georgia.    Oct  15,  1918.) 

(8vUabua  by  the  Court.) 

1.  Bbokbbs  (Sfi  54.  63")— RiQHT  TO  Commis- 
sion—Tendeb  OF  PUBCEASE  PBICE. 

The  general  rule,  in  the  absence  of  a  differ- 
ent agreement,  is  that  a  real  estate  broker  in 
whose  hands  property  is  placed  for  sale  earns 
his  commissions  when,  during  the  agency,  he 
finds  a  purchaser  ready,  willing,  and  able  to  boy, 
and  who  offers  to  buy,  on  the  terms  stipulated  by 
the  owner.  If  the  evidence  shows  such  facts, 
and  the  owner  refuses  to  carry  out  the  trade,  It 
is  not  generally  necessarjr,  in  order  for  the  bro- 
ker or  agent  to  recover  his  commissions,  that  the 
proposed  purchaser  should  make  to  the  proposed 
vendor  an  actual  tender  of  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent.  Dig.  IS  75-81,  94-96 ;  Dec.  Dig.  {|  64, 
63.*) 

2.  Vendob  and  Pubchaseb  (5  844*)— Con- 
tract OF  Sale— Action  fob  Bbeach— Ten- 
deb. 

Where  the  relation  between  the  owner  of 
land  and  another  is  not  that  of  principal  ai^ 
agent  or  owner  and  broker,  but  that  of  proposed 
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vendor  and  pniehtMr,  If  fhe  porchaier  se«k>  to 
obtain  spednc  performance  of  a  contract  of  sale 
for  caah,  or  to  recover  damacea  for  an  alleged 
breacb  of  iiach  a  contract  by  the  vendor  by  re* 
fusing  to  make  a  conveyance*  tiie  ceneral  mle 
fa  that  a  tender  of  Uw  eaah  moat  be  made,  nnleaa 
it  1b  waived. 

[Ed.  Note.— For  other  caaea,  aee  Vendor  and 
Purchaaer,  Oant  Dig.  H  1060-103S;  Dmu  Dig. 
8  344.*] 

3.  BbOEEBB  (I  82*)— YXNDOB  AND  PUBOKASKB 

a  344*)— BBUoa  or  Oontbaoi^-Tbndek— 

A  petition  alleged  that  the  defendant,  an 
owner  of  land,  employed  the  plaintiff  to  procure 
a  pDTcliaser  for  it,  and  agreed  that,  if  the 
plaintiff  would  find  a  purchaser  at  the  price  of 
$6,500,  the  defendant  would  convey  the  land  to 
sndi  poKdiaaer  or  purchaeers.  and  that,  if  the 
plaintiff  should  sell  the  place  for  more  than  that 
amount,  he  should  have  tbe  excess  as  compensa- 
tion for  his  services  and  expense.  The  evi- 
dence on  behalf  of  the  plaintiff  tended  to  show 
that  the  defendant  agreed  with  tiie  plaintiff 
(who  was  not  a  real  estate  broker)  that,  if  the 
former  could  seU  the  lot  and  get  the  latter  $5j- 
600  cash,  the  defendant  would  make  the  plaintiff 
a  deed  to  it;  that  the  defendant  did  not  say  any- 
thing about  paying  the  plaintiff  for  his  services, 
but  that  if  the  plaintiff  got  any  more  than  ^,600 
it  made  no  difference,  and  that  the  plaintiff 
could  have  any  more  than  that  sum  which  tie  got 
if  elii,  that  the  all^ta  and  probata  did  not  cor- 
respond. The  former  made  a  case  of  agency, 
wltn  compensation  to  be  measured  by  tbe  amount 
in  excess  of  $5,600  for  which  he  could  sell  the 
profrerty  for  the  owner.  The  latter  made  a  case 
of  a  contract  to  convey  to  the  plaintiff  for  that 
amount  in  cash,  leaving  him  to  retain  for  him- 
self any  greater  sum  which  he  might  receive 
from  another  pnrdiaaer. 

(a)  Under  the  case  made  by  the  evidence,  a 
tender  of  the  amount  of  purchase  money  was 
necessary,  unless  waived,  in  order  to  recover 
for  a  breach  of  the  contract  by  a  refusal  to  con- 
vey. 

(b)  There  was  no  soffleient  evidence  of  an  nn* 
conditional  tender  or  waiver  thereof.  A  prop- 
osition for  the  owner  to  bring  or  send  to  a  city 
in  another  state  a  c<Kiveyandb  to  a  purchaser 
from  the  plaintiff  and  receive  payment,  or  tiiat 
such  proposed  purchaser  would  send  a  dieek  to 
a  bank  to  be  delivered  upon  delivery  of  the  con- 
veyance, did  not  amount  to  a  tender.  Nor  did  a 
general  statement  of  tender  by  the  plaintiff 
suffice,  where  it  appeared  that  tbe  facts  did  not 
constitute  such  a  tender.  Teny  v.  Keim,  122 
Ga.  ^  40  S.  B.  736. 

(c)  No  question  was  raised  as  to  the  itatutt  of 
frauds. 

[Ed.  Note.— For  otlier  cases,  see  Brokers, 
Cent  Dig.  it  101-108:  Dee.  Dig.  |  82:*  Ven- 
dor and  Purchaser.  Gtent  Dig.  ff  1080-1035; 
Dec.  Dig.  i  844.*] 

4.  NOHSUXT. 

There  was  no  error  In  granting  a  nonsnlt. 

Error  from  Superior  Court,  Dade  Oonnty; 
A.  W.  Flte,  Judge. 

Action  by  T.  F.  Smith  against  A.  M.  Ta- 
tam.  Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

H.  P.  Lumpkin,  of  La  Fayette,  and  W.  U. 
Jacoway  and  J.  R  Jacoway.  both  of  Tren- 
ton, for  plalntifF  in  firror.  Fonst  it  Payne,  of 
Chattanooga,  Tenn.,  for  defendant  in  error. 

LUMPKIN,   3.  Judgment  affirmed.  AU 

the  Justices  concur. 


OATTDMX  et  bL  T.  ATH3DN8  SAVINGS 
BANK. 

(Supreme  Court  at  Georgia.  Oct.  1^  1913.) 

(8ytUbu§  fey  «Aa  Courts 

1.  Btidbnco:  (II 157, 164*)— Paboi/— Sscomda* 
KT— Acts  of  Gobfokatjons. 

Ordinarily  the  minutes  of  a  corporatioa 
show  the  formal  actions  of  its  directors  and 
stockholders,  and  before  parol  evidence  thereof 
can  be  introduced,  they  should  be  producod  or  ac- 
counted for.  Parol  evidence,  however,*  ia  admis- 
sible to  prove  the  unrecorded  acts  and  transac- 
tions of  corporations,  or  of  their  officers  or  di- 
rectors. Bank  of  Garfield  v.  C!lark,  138  Ga.  798 
rn,  799,  76  S.  B.  96;  Fonche  v.  Bank,  110  Gs. 
m  (6),  860,  36  S.  B.  256:  Tm  By^  t.  Pon- 
tiac.  etc.,  R.  Co^  74  Mich.  226,  41  N.  W.  906,  3 
L.  R.  A.  378.  16  Am.  St  Bep.  688  ;  2  l%omp. 
Corp.  (2d  fa]  H  184^  1847.  See,  also,  Handley 
V.  Stuts,  189  U.  S.  417,  U  Snp.  CtTeSO,  36  L. 
Ed.  227. 

tBd.  Note.— For  other  caae^  aee  Bhrldenoe, 
Cent  Dig.  11  460-470*  {MeTM?;  Dae. 
167.  164.*] 

2.  Rktubai.  ot  lHTBB]:.oonTOST  IifjmrcnoH. 

It  was  not  emnr  to  refuse  to  grant  an  in- 
terlocutory injunction. 

Error  from  Superior  Ooort,  Clarke  County; 
C.  H.  Brand,  Judge. 

Action  by  J.  J.  CaudeU  and  others  against 
the  Athens  Savings  Bank.  Jodgment  toe 
defotdant,  and  i^aintUfa  tuing  vaot.  Af- 
firmed. 

Jno.  J.  Strickland  and  Blanton  Fortson. 
both  of  Athens,  for  plalntlfls  In  error.  T.  S. 
Mell,  of  Athens,  tbr  defendant  In  oior. 

FISH,  O.  J.  Judgment  iffirmwl,  All  the 
Jostlcea  Goncnr. 


a«  Gs-  ni) 

LODISVILLB  &  N.  B.  CO.  T.  BCTLEB. 
(Supreme  Court  of  Geoigia.   Oct  16,  1913.) 

(BvUal>u$  &v  tht  Court.} 
Railboadb  (I  lOS*)— MAiNTKNAncB  OT  Cattu 

GUABDB. 

Civ.  Code  1810,  i  2699,  requiring  raUrosd 
companies  to  build  and  maintain  cattle  guardi 
on  each  side  of  every  public  road  or  private 
way  established  pursuant  to  law,  and  on  the 
dividing  line  of  aoJaMnt  landowners,  where  tks 
railroad  may  cross  such  public  roads,  private 
ways,  or  dividing  lines,  on  written  notice  by  the 
owner  of  lands  to  be  affected  by  such  cattle 
guards.  Is  intended  for  the  protection  <A  land- 
owners whose  lands  are  tnterseeted  by  a  rail- 
road right  of  vray,  and  not  for  the  benefit  or 
protection  of  the  owners  of  land  abutting  on  a 
railroad  right  of  way. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent.  Dig.  H  315-319,  763,  TOff,  767,  768,  772; 
Dec  Dig.  I  108.*] 

Error  from  Superior  Oonr^  Murray  Coun- 
ty; A.  W.  Fite,  Judg& 

Action  by  D.  S.  BnUer  against  the  Louis- 
Tllle  &  Na^TlUe  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Reversed. 
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D.  W.  Blair,  of  Mariattft,  for  plaintiff  in 
error.  B.  N.  Steed,  of  Spring  Plac^  and 
Maddox,  McCamy  ft  Sbnmate,  of  Dalton,  for 
defendant  In  error. 

BVAN8,  P.  J.  The  plainUff  sued  the  raU- 
road  company,  claiming  damage  for  an  Injury 
done  to  bis  growing  crop  by  hogs,  on  account 
of  tbe  company's  alleged  failure  to  maintain 
a  stock  gap  or  cattle  guard.  The  land  upon 
which  the  trespass  was  committed  was  al- 
leged to  abut  the  railroad  right  of  way.  The 
defendant  demurred  to  the  sufficiency  of  the 
petition,  upon  the  ground,  amongst  others, 
that  its  allegations  did  not  show  any  duty  on 
the  part  of  the  defendant  to  maintain  a  stock 
gap  for  the  protection  of  owners  of.  adjacent 
land.  The  court  overruled  the  demurrer, 
and  a  verdict  was  returned  for  the  plaintiff. 

The  plaintiff  bases  his  right  of  action  upon 
an  alleged  duty  of  the  railroad  company  to 
maintain  a  good  and  sufficient  cattle  guard 
at  a  point  on  the  public  road  where  crossed 
by  the  railroad,  for  the  protection  of  his 
land  which  lay  adjacent  to  the  railroad  com- 
pany's right  of  way.  It  Is  his  contention 
that  the  Code  section  requiring  railroad  com- 
panies to  maintain  cattle  guards  at  public 
crossings  was  Intended  for  the  protection  of 
land  which  abutted  on  the  railroad  right  of 
way,  as  well  as  that  traversed  by  -the  rail- 
road. By  virtue  of  the  Civil  Code  (1910)  | 
2699,  every  railroad  company  Is  required  to 
boUd  and  maintain  at  Its  own  expense  good 
and 'sufficient  cattle  guards  on  each  side  of 
every  public  road  or  private  way  established 
porsnant  to  law,  and  on  the  dividing  line  of 
adjoining  landowners,  where  the  railroad 
may  ^osa  such  public  road,  private  way,  or 
dividing  lines,  when  necessary  to  protect 
said  lands,  on  30  days'  written  notice  from 
the  owner  of  the  lands  to  be  affected  by  such 
cattle  guards.  The  cognate  section  (2701), 
which  is  a  part  of  the  same  statute  from 
which  the  other  section  was  codified,  provides 
that  whenever  the  owner  of  any  lands  over 
which  any  railroad  company  may  have  ac- 
quired the  right  of  way  may  desire  additional 
cattle  guards  other  than  those  provided  for 
in  the  preceding  section,  or  of  any  farm  cross- 
ing on  his  land,  It  shall  be  the  duty  of  the 
railroad  company  upon  written  notice  to  8ub> 
mit  to  the  landowner  a  written  estimate  of 
the  cost  of  such  cattle  guard  or  farm  cross- 
ing; whereupon  the  landowner,  If  satisfied 
with  the  same,  shall  pay  to  the  company  the 
estimated  sum,  when  the  company  shall  at 
once  proceed  to  build  such  cattle  guards  or 
farm  crossings,  etc.  The  plain  purpose  of  the 
statute  is  to  require  railroad  companies  to 
bnlld  cattle  guards  at  public  road  and  pri- 
Tate  way  intersections,  and  at  dividing  lines, 
where  the  railroad  company  constructs  its 
track  on  Its  right  of  way  which  passes 
fhrongh  the  land  of  another.  It  was  never 
designed  that  a  landowner  could  require  of  a 
.railroad  company  to  cona^ct  cattle  guards 


over  its  right  of  way  where  the  landowner's 
land  only  abutted  upon  the  railroad  com- 
pany's right  of  way.  The  statute  Is  for  the 
benefit  and  for  the  protection  of  landowners 
whose  lands  are  traversed  by  the  right  of 
way  of  the  railroad  company,  and  not  for 
the  benefit  of  adjacent  landowners.  The  land- 
owner whose  land  Is  not  traversed  by  a  rail- 
road could  with  aa  much  reason  require  a  rail- 
road company  to  construct  cattle  guards  on 
its  light  of  way  over  the  land  of  his  neighbor 
600  yards  away  from  his  land,  as  he  could 
require  a  cattle  guard  on  the  railroad's  prop- 
erty which  adjoined  his  land.  According 
to  the  allegations  in  the  present  case,  this 
statute  raised  no  duty  on  the  part  of  the 
railroad  company  to  construct  the  cattle 
guard  on  the  land  of  the  plaintiff  lying  ad- 
jacent -to  its  right  of  way,  and  it  was  error 
to  overrule  the  demurrer  raising  that  p(tot. 

Judgment  lerawd.  AU  the  Jjutiom 
concur, 

(uo  Ga.  T»> 
UcEWBN     KELLY  et  iL 
(Suprene  Court  of  Georgia.    Oct  IS,  1918.) 

(Bytlahtu  hit  Ifce  OonrtJ 

1.  COBPOBATIONS    (|  810*)— DlBIOTOB»— DU- 
TIES AND  LZABIUTIES. 

Directors  of  a  trading  corporation  must 
exercise  ordinary  care  and  prudence  in  the  ad- 
ministration of  its  affairs.  They  may  commit 
the  active  management  of  the  business  to  an- 
tboiized  officers ;  bnt  this  will  not  relieve  them 
from  the  duty  of  reasonable  supervinon. 

[Bd.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1862-1862;  Dee.  IMg.  I 

8ia*j 

2.  BABTKaupicY  (8  145')— Tbustbb— OOEPoaa- 

TIONB— LlABZLIXIBS  OT  DiBBCTOBS. 

A  trustee  hi  bankruptcy  of  such  a  corpo- 
ration succeeds  to  any  right  which  it  may  have 
to  sue  directors  and  officers  (or  a  breach  of 
duty,  resulting  in  loss. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  SS  20S,  230-232,  234;  Dec  Dig.  { 
146.*] 

3.  COBPOBATIONB    (%  331*)— DlBECTrOBS— lilA- 
BtLITT  TO  CBBDITOBS. 

In  a  solvent  going  concern  directors  are 
the  agents  and  fiduciaries  of  the  corporation 
rather  than  of  its  creditors;  but  under  some 
circDmstaDces,  creditors  of  the  corporation  may 
have  a  cause  of  action  against  its  directors  on 
account  of  losses  occurring  from  their  malad- 
Dilnistration  and  ultimBtely  resolting  In  injury 
to  the  rights  of  such  creditors. 

[Ed.  Note.— For  other  cases,  see  Con>ora- 
tioQs,  Cent  Dig.  ||  1448,  1448;  Dea  Dig.  | 
331,*] 

4..  Banbsxiftot  ({  302*)— AonoK  bt  TEDBm 

— PBnTIOM— SUFKOIENOT. 

The  allegations  of  the  petition  considered, 
and  held  not  to  show  a  case  (or  recovery 
against  the  directors  of  the  corporation,  ex- 
cept the  one  who  was  also  secretary  and  treas- 
urer. 

[Bd.  Note.— For  otiier  cases,  see  Bankruptcy, 
Cent  Dig.  1 1326;  Dec.  Dig.  }  802.*] 

6.  Afpeal  and  Ebbob  (8  440*)— Cobbbctzon 
of  judoment  pending  appbal. 

After  a  Judgment  has  been  entered  sustain- 
ing a  demurrer  to  an  action  brought  ag^nst 
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three  defeodanta  and  diamisitinB  Ae  entire  ease, 
and  while  the  case  is  pending  In  tills  court  on 
a  bill  of  exceptions  assignlns  error  on  snch 
judgment,  the  judge  of  the  trial  court  is  with- 
out jurisdiction,  even  by  consent  of  counsel, 
to  enter  another  judgment  recitiDg  that  it  was 
intended  to  overrule  the  demurrer  as  to  one  of 
the  defendants  and  altering  the  former  judg- 
ment accordingly. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  K  2108-2201;  Dec.  Dig.  § 
440.*] 

Error  from  Superior  Court,  Bartow  Coun- 
ty ;  A.  W.  nte.  Judge. 

Action  by  C.  McEwen,  as  trustee,  etc., 
against  W.  M.  Kelly  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed  In  part,  and  reversed  in  part 

McE}wen,  as  trustee  In  bankruptcy  of  the 
Southern  Iron  Company,  brought  suit  against 
■W.  M.  Kelly,  W.  H.  Totten,  Jr.,  and  W.  a 
Satterfleld,  seeking  to  recover  |8i400.S7.  So 
tar  as  necessary  to  be  set  out,  tlie  auc- 
tions were  as  follows:  Kelly,  Satterfleld,  and 
Totten  formed  a  partnership,  in  the  latter 
part  of  the  year  1005,  for  the  purpose  of 
mining  and  shipping  ore,  whldi  continued 
until  October  23,  1006,  when  a  diarter  was 
granted  to  them.  During  the  continuance  of 
the  partnereUp,  Kelly  was  the  treasurer. 
AU  of  the  stock  in  the  corporation  was  taken 
by  the  three,  Kelly  takli^  34  shares,  and 
«adi  of  the  others  33,  and  the  Uiree  elected 
themselvea  directors.  During  the  contin- 
uance of  the  partnership,  the  other  two 
partners  frequently  asked  Kdly  tor  "a  state- 
ment of  the  partnership,"  and  he  promised 
to  make  them  a  full  and  complete  statement 
ct  Its  afblrs  but  failed  to  do  so.  He  drew 
nnmerons  drafts  on  Tottea  to  meet  the  ex- 
penses of  the  iMrtnersMp.  Totten  and  Sat- 
terfleld became  snesddous  of  Kelly  and  of 
his  handling  of  the  business.  Upon  incor- 
poration, Totten  and  Satterfleld  Intended  to 
elect  Satterfleld  secretary  and  treasurer,  and 
Totten  nominated  him  for  that  ofilce  and  Kel- 
ly Cos  president;  but  Kelly,  winking  at  Tot^ 
ten  and  shakli^  his  head,  stated  that  Tot- 
tea  should  have  the  honors  of  the  corpora- 
tion and  nominated  him  for  president,  Sat- 
terfleld for  vice  president,  and  hiwy^if  for 
secretary  and  tr^sur^.  All  of  them  appear 
to  have  acquiesced  In  this,  and  the  election 
was  accordingly  mad&  At  some  unspecified 
time  prior  to  January  1, 1007,  Kelly  wrote  to 
Totten,  who  was  a  nonresident,  that  he  did 
not  wish  Satterfleld  to  have  charge  of  the 
ofBce  of  secretary  and  treasurer,  and  If  It 
were  given  to  him  he  (Kelly)  would  with- 
draw from  the  company.  It  was  further  al- 
leged that  Totten  "was  unable  to  get  any 
statement  at  that  time,  or  between  the  date 
of  Incorporation  and  said  January  1,  1007, 
from  said  KeUy  as  to  the  business  of  said 
corporation."  On  or  about  January  1,  1007, 
Kelly  made  to  Totten  and  Satterfleld  a  state- 
ment of  the  business  of  the  company  "that 
was  unsatisfactory  and  meager  and  an  ex- 


tr^ely  poor  showing  of  the  business  of  ttie 
company."  After  January  1,  1907,  Kelly 
established  the  practice  of  drawing  a  draft 
on  Totten  for  the  amount  of  the  pay  roll  and 
sending  to  Totten  a  check  for  the  amount, 
so  that  KeUy  could  cash  the  draft  and  Totten 
conld  deposit  the  check  In  Cincinnati,  Ohio, 
and  pay  the  draft,  thus  getting  the  use  of 
the  money  for  four  or  five  days  without  Inter- 
est; In  other  words,  Indulging  In  the  prac- 
tice known  to  the  business  world  as  "kit- 
ing." Totten  protested  against  this,  hot 
Kelly  gave  a  plausible  explanation  of  It  Is 
April,  1907,  Kelly  tel^aphed  to  Totten  to 
remit  to  him  $600  or  $700  to  pay  an  opea 
account.  Totten  went  to  Cartersvllle,  the 
home  office  of  the  company,  and  called  a 
meeting  of  the  stockholders,  at  which  KeUy 
was  deposed  from  Afflce  and  a  new  secre- 
tary and  treasurer  elected.  Kelly  turned 
over  to  his  successor  "what  purported  to  be 
the  books  of  the  company."  They  were  aa- 
dlted  by  the  direction  of  Totten  and  Satter- 
fleld, and  the  "auditor  reported  •  •  " 
that  W.  M.  Kelly  had  expended  from  the 
funds  of  the  company  the  sum  of  $1,655.33, 
for  which  there  appeared  to  be  no  anthorltr 
from  the  officers  or  directors  of  said  com- 
pany, and  that  In  addition  thereto  said  W. 
M.  Kelly  was  due  said  company  the  sum  of 
$2,835.24  in  cash  which  had  not  been  turned 
over  to  his  successor  in  office."  Kelly  ad- 
mitted owing  these  amounts,  and  In  July 
paid  $1,000,  leaving  a  balance  of  $3,^90.57. 
Ijater  he  gave  a  check  for  $1,000  more,  but 
payment  was  refused  by  the  bank  on  which 
it  was  drawn.  On  November  4,  1007,.  a  pe- 
tition in  involuntary  bankruptcy  was  ffied 
against  the  company,  and  it  was  duly  adju- 
dicated a  bankrupt,  and  the  plaintiff  was  ap- 
pointed its  trustee  In  bankruptcy.  The  court 
sustained  a  demurrer  to  the  petition  and  dis- 
missed the  action ;  and  the  plaintiff  except- 
ed. The  supplementel  order  passed  by  the 
court  is  noticed  In  the  opinion. 

J.  T.  Norris,  of  Oartersville,  for  plaintiff 
in  error.  Thos.  W.  Hilner  ft  Son  and  Neel 
ft  Neel,  all  of  Cartersvllle,  for  d^Swidsnts 
In  error. 

LUMPKIN,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Directors  of  a  private  corpora- 
tion occupy  a  somewhat  peculiar  position. 
They  have  been  variously  dasslfled  as  agents 
mandataries,  bailees,  and  trustees;  and  It 
has  been  sought  to  define  their  duties  and  lia- 
bilities to  the  corporation  and  Ite  stockhold- 
ers on  the  basis  of  such  relations.  A  great 
deal  of  learning  has  been  expended,  and  per- 
haps Bome^f  it  wasted,  in  efforts  to  rigidly 
apply  one  or  another  of  these  analogies  to 
facte  to  whldi  it  has  not  always  been  fully 
applicable.  Directors  are  agents,  but  tbey 
are  also  agents  clothed  wldi  a  fiduciary  char- 
acter; and,  while  they  are  not  express  or 
technical  trustees,  they  are  selected  to  man- 
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age  the  affairs  and  property  of  tbe  corpora- 
tion for  Its  baiefit,aiid  they  bear  to  It  and  to 
Its  stockholders  a  relation  which  In  many 
reEvects  may  be  called  a  tmst  ration ;  and 
thus  by  nnmerotu  coaits  they  have  been  call- 
ed trustees.  Aside  from  any  express  statu- 
tory liability,  those  who  acc^t  the  position 
of  directorB  Impliedly  undertake  to  exercise 
ordinary  care  and  diligence  In  discharge  of 
the  duties  thus  committed  to  them.  They 
may  commit  tlw  actiTe  transaction  of  the 
boaineai  to  duly  authorized  officers;  but  this 
does  not  absolve  them  from  the  duty  of  rea- 
sonable snperrlsion.  Some  courts  have  de- 
clared that  they  are  only  liable  for  gross 
negligence  or  breadi  of  duty  resultlDg  in  1q- 
Jnry.  But  In  some,  probably  most,  of  the 
cases  so  declaring,  It  will  be  found  that  the 
failure  of  directors  to  use  ordinary  care  in 
EupervisioD  has  been  treated  as  amounting 
to  gross  neglteeuce.  Thus  bi  Hun  t.  Gary, 
82  N.  T.  6S,  ST  Am.  Bep.  540,  It  Was  said  that, 
"when  <me  voluntarily  takes  the  position  of 
trustee  or  director  of  a  corporation,  good 
Calth,  exact  justice,  ahd  public  policy  unite 
in  reauMng  of  him  such  a  degree  of  care 
and  prudence,  and  it  Is  a  gross  breach  of 
duty  (crassa  n^ligentla)  not  to  bestow 
thenk**  In  2  Thompson  <m  Corporations  (2d 
Ed.)  1 1268,  It  Is  said:  **While  they  are  not 
held  responsible  for  ordinary  mistakes  or 
errors  of  judgment,  they  are  liable  for  losses 
and  waste  of  money  and  proper^  occurring 
from  neglect  or  inattention  to  the  business 
or  the  wilful  violation  of  their  duties.  It 
is  true  that  the  degree  of  diligence  is  to  be 
determined  in  each  case  in  view  of  all  the 
circumstances,  sudi  as  the  character  of  the 
corporation,  the  condition  of  Its  business,  the 
usual  method  of  managing  such  compsjiles, 
as  wtil  as  aU  other  cdevant  facts."  Breach 
of  duty  and  loss  or  damage  must  concur  to 
create  liability.  In  Briggs  v.  Spauldlng,  141 
U  S.  132,  11  Sup.  Ct  924.  35  L.  Bd.  662,  the 
decision  of  the  majority  of  the  court  was  con- 
curred in  by  five  Justices,  while  four  strong 
dissented.  The  Justices  differed  as  to  wheth- 
er the  facts  tliere  Involved  showed  a  case  for 
holding  certain  directors  liable,  and  the  dls- 
cusdons  in  the  two  opinions  are  Interesting. 
We  deem  It  unnecessary  here  to  deal  with 
the  exerdae  of  discr^lon  by  directors,  or 
the  ordinary  rule  as  to  It,  or  the  question 
whether  liability  may  arise  from  Its  gross  or 
flagrapt  abuse.  Unfortunately  some  directors 
appear  to  think  that  they  have  fully. dls- 
diarged  their  duties  by  acting  as  flgureheads 
and  dummies ;  but  this  is  a  mistake  and  a 
delusion  from  which  some  of  them  are  now 
and  then  awakened  by  a  Judgment  for  dam- 
ages arising  from  allowing  the  corporation  to 
be  looted  while  they  sat  n^cllgently  by  and 
looked  wise. 

[2]  2.  A  trustee  in  bankruptcy  succeeds  to 
any  right  of  the  corporation  to  sue  for  dam- 
ages resulting  to  it  by  a  breach  of  duty  on 
the  part  of  its  directors.  2  Thomp.  Corp.  (2d 
EdO  1  1S1& 
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[8]  3.  In  a  solvent,  going  concern,  directors 
are  the  agents  or  fiduciaries  of  the  corpora- 
tion, not  of  its  creditors.  But  directors  are 
not  wholly  without  duties  to  creditors.  They 
cannot  misapiffoprlate  the  corporate  assets 
or  give  them  uwbj,  so  that  creditors  are  pre- 
vented from  collecting  their  debts ;  and  un- 
der some  circumstances  a  trust  or  quasi  trust 
relationship  exists  towards  mredltors.  Thus 
It  has  often  been  held  that  In  cases  of  in- 
solvency all  of  the  assets  are  applicable  to 
the  payment  of  debts  and  are  not  fbr  dlstrl- 
butiou  among  stockholders,  and  that  accord- 
ingly the  directors  stand  In  &  trust  relation 
toward  credltora  In  cases  where,  aedde  from 
statutory  provisions;  creditors  tiave  been  held 
to  have  a  risAit  to  sue  directors  on  account  of 
losses  arising  from  misconduct  or  negl^ence, 
sometimes  the  decision  has  been  based  on  the 
theory  of  a  trust  or  quad  trust  relationship, 
and  sometimes  on  the  idea  that  the  liability  , 
of  the  directors  to  the  corporatloh  was  an 
equitable  asset,  which  the  creditors  might 
subject;  if  necessary.  2  Thomp.  Corp.  (2d 
£d.)  1 1313 ;  Tatum  v.  Leigh,  186  Oa.  791,  72 
S.  E.  236,  26  Ann.  Gas.  216. 

A  protracted  dlscus^n  of  the  various  de- 
cisions would  be  of  no  benefit  light'  on  the 
general  subject  may  be  found  In  Thompson's 
Liability  of  Officers  and  Agents  of  Corpora- 
tions; 2  Thomp.  Corp.  (2d  Ed.)  S  1265  et  seq. ; 
10  Gyc.  828  et  seq.  (by  the  same  autho^; 
Hodges  V.  New  England  Screw  Co.,  1  R.  I. 
312,  53  Am.  Dec.  624,  and  note  tm  page  637  et 
seq.;  Sdiley  v.  Dixon,  24  Oa.  273,  71  Am. 
Dec.  121;  Fltspatrlck  v.  McOregor,  188  Oa. 
832,  342, 66  8.  B.  860,  25  L.  R.  A.  (N.  S.)  BO. 

[4]  4.  We  now  come  to  consider  the  ftiGts 
of  this  case  In  the  light  ot  the  principles 
above  announced.  The  sutt  was  by  the  trus- 
tee in  banlcruptcy  of  the  corporation.  The 
defendant  Kelly  was  charged  with  ndsappro* 
prlation  of  corporate  funds  wUle  acting  as 
secretary  and  treasurer.  The  other  two  de- 
fendants were  sought  to  be  held  liable  on 
the  ground  of  negligence.  There  was  no 
charge  of  knowledge  of  or  participation  by 
them  in  his  misappropriation.  Throughout 
the  petition  the  allegations  are  vague,  gen- 
eral, and  lacking  in  any  direct  statements 
to  charge  these  two  defoidants  with  any 
specific  breadi  of  duty,  resulting  in  damages 
to  the  corporation  or  the  creditors.  It  was 
alleged  that,  while  the  firm  business  con- 
tinued, the  other  two  defoidants  asked  Kel- 
ly for  a  statement  but  did  not  rec^ve  any, 
and  that  he  drew  drafts  on  Totten.  There 
was  no  allegation  that  there  was  any  part- 
nership agreement,  rule,  or  custom  to  have 
statements,  or  that  the  books  were  not  ac- 
cessible to  the  other  members  of  the  firm,  or 
that  any  wrong  was  done  to  the  partnership, 
or  that  the  drafts  on  Totten  were  improper 
or  unauthorized.  After  the  incorporation, 
the  three  defendants  were  not  only  directors 
but  owned  all  of  the  stock  in  the  corporation 
and  were  then  substantially  the  only  parties 
at  interest,  so  far  as  this  record  shows.  For 
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some  two  months  after  the  incorporation  no 
statement  was  made  by  the  secretaET  and 
trrasnier.  It  does  not  appear  that  tben 
was  any  bj^laws,  rul^  prutlce,  m  cnstom 
reqnlrins  It  sooner;  and  on^  Infiarentlally 
Is  it  alleged  that  it  was  asked  tor  or  oonld 
have  been  made  earlier.  The  statement 
which  was  made  Is  characterized  as  "ansatis- 
factory  and  me^er" ;  but  It  does  not  appear 
that  it  was  ontme  or  what  was  the  mattw 
with  tL  Indeed,  it  does  not  appear  whether 
it  waa  vnsatlsfoctory  at  that  time  to  Gotten 
and  Satterfleld  or  was  later  unsatisfactory 
to  the  pleader.  That  it  was  "an  extremely 
poor  showing  of  the  business  of  the  com- 
pany" does  not  allege  any  fftlalty  or  error. 
If  the  business  Itself  were  poor,  the  show- 
tng  would  probably  not  be  good.  Kelly  In- 
dulged in  some  "kiting"  for  the  company, 
but  be  made  some  "plausible"  o^lanatlon, 
and  it  does  not  appear  that  the  explanation 
was  untrue  or  the  kiting  was  unnecessary  or 
against  the  corporation's  Interests.  In  April, 
1907,  he  called  on  Totten  for  (600  or 
$700.  He  was  thereupon  deposed,  and  tbe 
books  audited.  It  was  reported  by  the  audi- 
tor that  Kelly  had  expended  fl,655.33  for 
which  there  appeared  to  be  no  authority 
from  the  officers  or  directors.  What  this 
was  expended  for  Is  not  stated.  It  was  also 
reported  that  he  had  failed  to  turn  over 
to  bis  successor  $2,835.24  In  cash.  When 
these  expenditure  were  made,  or  how  long 
he  had  been  a  defaulter,  does  not  appear; 
nor  is  there  anything  to  show  that  an  ex- 
amination of  the  books  at  an  earlier  date 
would  have  disclosed  any  default  After  Its 
discovery  Totten  and  Satterfleld  endeavored 
to  collect  the  amount  due  by  Kelly,  and 
there  Is  no  complaint  that  their  etForts  were 
not  diligent,  though  in  part  unavailing.  It 
was  alleged  that  no  bond  was  required  of 
Kelly,  But  no  by-law  or  custom  requiring 
Bach  bond  was  averred ;  nor  did  the  allega- 
tions suffice  to  show  that  It  was  negligence 
not  to  make  such  a  requirement.  In  Its  last 
analysis,  the  effort  to  hold  Totten  and  Sat- 
terfleld liable  rests  on  allied  negligence  in 
the  election  of  Kelly  to  the  position  of  secre- 
tary and  treasurer  and  the  failure  to  dls- 
diarge  him  sooner.  The  petition  is  not  lack- 
ing In  adjective  characterizations  of  the  con- 
duct of  these  two  defendants;  but,  vague 
under  the  general  allegations,  we  do  not 
think  that  it  makes  out  a  case  of  breach  of 
duty  on  their  part,  with  damages  resulting 
therefrom.  As  to  these  defendants,  the  de* 
murrer  was  properly  sustained. 

As  to  Kelly,  misappropriation  of  assets 
and  admitted  liability  were  charged.  The 
order  in  the  record  dismisses  the  entire  case. 
An  agreement  and  a  copy  of  an  order  passed 
by  the  presiding  judge  after  the  bill  of  ex- 
ceptions had  been  signed  and  transmitted  to 
this  court  were  l&tei  filed  here.  From 
these  it  seems  that  the  ordw  dismissing  the 


case  am  to  Kelly  was  oitwed  by  mistake,  as 
the  court  Intoided  to  overrule  the  demurrer 
as  to  him. 

[I]  The  jndge^  hoveres,  was  witbont  an- 
tbority  to  diange  a  Judgmait  aa  to  which 
exception  was  pwiding  in  this  court,  nor 
could  he  do  tbJa  even  oonaenL  He  bar- 
ing dismissed  the  action,  and  the  case  hav- 
ing been  brought  to  the  Suiv^ne  Coni^  It 
was  out  of  Us  Jurisdiction.  We  most  deal 
with  the  Judgment  as  rendered  and  brongbt 
to  this  court  for  review.  We  therefore  af- 
firm Qw  Judgment  a^  to  Totten  and  Satter- 
fleld and  reverse  the  Judgment  as  to  Kelly. 

Judgment  aflirmed  in  part,  and  levcned 
In  part  All  the  Justices  oonooz; 

aM  oa.  no) 
ARU8TR0N0  t.  BOYD  at  aL 
(Supreme  Goart  of  Oeorgla.  Oct  14^ 

(Syllable  by  the  Court.) 

1.  EXKOUTOBS  AND  ADMIITISTBATOBS  (§  35*)— 

PaocBBDiNos  TO  Revobx  Lbttebs— ExFsns- 

B8  ChAROEABU  to  EjSTATK. 

Coonsel  fees  and  expenses,  incurred  by  an 
administrator  with  the  will  annexed  in  defend- 
ing a  proceeding  by  certain  legatees  to  revoke 
bis  letters  on  ue  ground  of  mismanagemetit 
(which  proceeding  was  volnntarily  diacontina- 
ed),  are  not  chargeable  against  the  l^aciea  due 
the  legatees  who  instituted  the  proceeding,  in  i. 
final  settlement  of  the  estate.  Where  snch 
charges  are  proper,  they  go  against  the  generat 
estate. 

[EH.  Note.— For  other  cases,  see  Eiecnton 
and  Administrates;  Cent  D^.  f|  227-262; 
Dec  Dig.  J  3B.*] 

(AidUtoiua  ayllabtu  by  S^torM  Staff  J 

2.  BXXOUTOBS  AND  AdUIHISTBATOBS  <|  35*>~ 

Fbookedinos  to  Revoke  LrmBa— Allow- 
ance FOB  Counsel  Fees. 

Where  the  conduct  of  an  administrator 
brings  about  a  situation  causing  an  h^  to 
bring  suit  to  revoke  the  letters  of  administra- 
tion, be  is  not  entitled  to  chaise  oounsd  fees, 
but  where  be  is  merel;  charged  with  miscon- 
duct and  is  not  guilty  thereof,  he  should,  un- 
der authoritr  of  Civ.  Code  1910,  {  401A,  be  al- 
lowed a  reasonable  amount  to  retain  counsel  ia 
defending  the  suit 

[Eld.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i|  227-262; 
Dec.  Dig.  S  35*} 

Error  from  Superior  Court  Mcintosh  Coun- 
ty ;  W.  W.  Sheppard,  Judge. 

Petition  for  an  allowance  by  William  Ann- 
strong,  administrator,  against  W.  M.  Boyd,  Jr., 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Reversed. 

Chas.  M.  Tyson,  of  Darien,  for  plaintiffs 
in  error.  Wm.  H.  Boyd  and  P.  W.  Mddzim, 
both  of  Savannah,  for  defendant  in  error. 

EVANS,  P.  J.  Charlotte  Pullen  died  tes- 
tate, and  W.  H.  Boyd  was  appointed  her  ad- 
minlBtrator  with  the  will  annexed.  She  be* 
queathed  to  four  of  her  grandchildren  certain 
E^ecial  legacies  in  money.  About  three  or 
four  months  after  the  appointment  of  the  ad- 
ministrator, these  legatees  filed  a  snit  to  re- 


*Por  otbw  CMM  atm  suae  toplo  mad  ncUon  NUUBBR  bi  Deo.  Dig.  A  Am.  Dig.  ^^^jH'^  f*^^^^^?^'^^!*'** 


Ga.) 


mtST  NAT.  BAKS  T.  OASS  THBESHING  MACH.  00. 


TBI 


move  him,  on  tbe  ground  that  he  was  mis- 
managing the  estate.  Judgment  was  render- 
ed iQ  tbe  ordinary's  court  removliig  the  ad- 
ministrator, and  an  appeal  was  taken  to  the 
superior  court  On  the  appeal  it  was  agreed 
that  tbe  entire  proceeding  should  be  dismiss- 
ed, and  that  tbe  administrator  should  at  once 
cite  tbe  legatees  for  a  settlement  and  distri- 
bution. The  proceeding  to  remove  the  ad- 
ministrator was  accordingly  dismissed,  and 
he  cited  all  tbe  legatees  for  a  settlement  in 
the  court  of  ordinary;  and  In  connection 
therewith  be  filed  a  petition  to  the  court  of 
ordinary,  asking  that  all  the  costs  and  ex- 
penses of  the  proceeding  to  remove  blm  as 
administrator  be  charged  against  the  legacies 
due  the  l^atees  who  joined  in  that  proceed- 
ing. The  correctness  and  reasonableness  of 
the  ezp«ises  and  attorney's  fees  incurred  in 
that  proceeding  were  not  disputed;  but  the 
legatees  resisted  the  petition,  and  claimed 
that  BMCh  expenses  and  attorney's  fees  were 
not  chargeable  against  their  l^des.  The 
petition  of  the  administrator  to  be  allowed 
■ucb  charges  was  refused  by  tbe  ordinary, 
and  on  appeal  to  tbe  superior  court  Judgment 
was  rendered  in  bis  taror  against  the  leg- 
atees for  these  charges.  Elxceptlon  Is  taken 
to  this  Judgment 

[1,2]  Our  Code  declares  that  an  admin- 
istrator Is  authorized  to  provide  competent 
legal  counsel,  according  to  the  exigendes  of 
the  estate  he  represents.  Civil  Code  1910,  | 
4010.  Does  this  authority  extend  to  an  al- 
lowance of  counsel  fees  for  services  render* 
ed  to  an  administrator  In  a  proceedins  to 
revoke  his  letters  of  admlnistratlai,  on  the 
gromid  that  be  wastes  or  mleiiiaziagee  tbe 
estate?  nnqoeattonably  tbe  purpose  of  sup- 
plying administrators  with  legal  advice  Is  for 
the  protection  of  the  estate  be  represents. 
It  Is  not  to  be  presumed  that  every  admlnls* 
trator  is  so  versed  in  tbe  law  as  to  safely  act 
In  every  contingency  or  exigency  which  may 
arise  in  tbe  dne  admlnistratton  of  an  estate. 
In  order  that  the  Mtate  may  not  be  frittered 
awaj  In  unnecessary  litigation  or  its  asseto 
inadvertratly  diverted,  provlidon  Is  made  for 
supplying  tbe  administrator  with  tbe  advice 
of  competent  counsel.  Tbe  object  of  provid- 
ing counsel  for  an  administrator  is  to  guide 
him  through  problems  and  exlgendee  of  the 
administration  as  he  finds  tbem,  and  not  to 
eztrlvate  bim  frtHn  difficultieB  due  to  his  own 
misconduct  at  the  expense  of  Ihe  btfrs.  If 
the  conduct  of  tbe  adndolstrator  brii^  about 
tbe  situation  that  giv«  rise  to  a  suit  against 
bim  by  an  heir,  be  is  not  entitled  to  charge 
counsel  fees  to  protect  him  in  liis  own  fault 
or  misoondncL  Ross  v.  Battle,  113  Ga.  742, 
39  S.  B.  287.  But  where  there  is  no  actual 
misconduct  in  the  administration,  but  only 
a  diarge  of  it,  tbe  administrator  representing 
all  the  bdrs  should  be  allowed  a  reasonable 
amount  to  retain  counsel  in  defending  an  un- 
just diarge.   In  Boberts  v.  ^omas,  82  Ga. 


SI,  It  was  held  that  when  a  complainant  is 
Justifiable  for  suing  a  trustee  to  recover  or 
secure  a  trust  fund  in  the  hands  of  tbe  de- 
fendant, tbe  solicitor's  fees  of  tbe  trustee 
will  not  be  allowed  for  resisting  the  bill. 
The  rule  Is  stated  lu  Lilly  v.  Griffln,  71  Ga. 
5SS,  as  follows:  "While  an  administrator  Is 
authorized  to  provide  competent  legal  counsel 
for  the  estate  he  represents,  according  to  Its 
exigencies,  he  cannot  charge  the  estate  with 
fees  of  counsel  retained  to  defend  a  suit 
bron^t  against  him  to  recover  or  to  secure 
the  trust  fund,  whenever  it  appears  that  the 
complainant  is  Justifiable  in  bringing  tbe 
suit"  According  to  the  doctrine  of  these 
cases,  if  the  suit  Is  not  Justifiable— and  tbe 
test  to  determine  that  would  seem  to  be  the 
result  of  the  issue  in  favor  of  the  administra- 
tor— ^the  administrator  should  be  allowed  tbe 
money  expended  by  him  in  tbe  employment 
of  counsel  to  defend  the  suit  brought  against 
him.  The  petition  to  remove  the  executor  was 
voluntarily  abandoned  by  the  moving  leg- 
Ate&i.  We,  therefore,  cannot  consider  that 
such  a  suit  was  meritorious,  although  its 
discontinuance  was  the  result  of  consent 

But  while  an  administrator  Is  entitled  to 
an  allowance  of  counsel  fees  in  defending  an 
unsuccessful  and  unjustifiable  suit  brought 
against  him  by  an  heir  charging  a  devastavit, 
this  allowance  Is  to  be  paid  out  of  the  general 
estate,  and  not  out  of  the  particular  estate  of 
tbe  complaining  legatees.  As  was  said  by  Mc- 
Cay,  J.,  in  Moses  v.  Moses.  60  Ga.  9,  33:  "It 
was  a  simple  question  of  account — a  charge 
of  devastavit — and  there  is  no  more  proprie- 
ty In  charging  tbe  plaintiffs  with  the  counsel 
fees  of  the  defendant  than  in  any  other  suit 
in  which  the  plaintiff  falls.  It  would,  we 
think,  be  a  bad  policy  to  put  such  a  hin- 
drance In  the  way  of  heirs  or  legatees  seeking 
their  rights  that  they  shall  pay  for  counsel 
to  aid  the  executor  in  resisting  their  charge 
of  a  devastavit" 

W«  know  of  no  statute  or  rule  of  law 
which  charges  an  beir  with  tbe  expenses  of 
litigation  of  the  administration  solely  because 
be  may  fall  In  tbe  suit ;  and  we  think  that 
the  court  wred  in  so  holding. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(M  Qa.  787) 

FIRST  NAT.  BANK  OP  LA  FATBTTB  v. 
CASK  THRESHING  MACH.  GO. 
(Supreme  Court  of  Geo^a.  Oct  IS,  1813J 

(Syllalut  by  tA«  Court.) 

Gabitishhent  (J  210*>— Claim  bt  Thibd  Per- 
SON— Secuxitt— Pabtiai.  Dissolution. 
The  dissofution  of  a  gamiahment  by  a  per- 
son not  a  party  to  the  proceeding,  aathorized  by 
the  Civil  Code  1910,  S  6282,  discharges  the 
gamiahee  from  further  liability  upon  tlie  filing 
of  a  dissolution  bond.  As  the  pzivllefs  of  a 
stranger  to  ttie  suit  to  dissolve  the  garniihment 
by  bond  exists  only  by  force  of  the  statute,  a 
Claimant  of  only  a  portion  of  the  indebtedness 
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admitted  by  the  garnishee  is  not  eotitled,  un- 
der the  Btatate,  to  dissolve  the  garnishment  to 
the  extent  of  the  indebtedness  claimed. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  S  402 ;  Dec.  Dig.  i  210.*] 

Error  from  Superior  Court,  Walker  Coun- 
ty ;  Jdo.  W.  Maddox,  Judge. 

Oamishment  proceedings  by  tbe  Case 
Threshing  Machine  Company,  and  the  First 
National  Banlc  of  I^a  Fayette  Interposes  a 
claim.  From  the  judgment  the  claimant 
brings  error.  Affirmed. 

H.  P.  Lumpkin,  of  La  Fayette,  for  plalnttft 
in  error.  Fouat  &  Payne,  of  Chattanooga, 
Tenn.,  and  B.  H.  W.  Olenn,  of  La  Fayette, 
for  defendant  In  error. 

EVANS,  P.  J.  A  garnishment  issued  upon 
a  pending  suit,  and  the  garnishee  answered, 
admitting  a  certain  amount  of  indebtedness. 
Judgment  was  entered  against  the  defendant 
In  the  main  actton,  and  subseciuently  a  third 
person,  claiming  a  portion  of  the  money  ad- 
mitted to  be  due  by  the  garnishee,  filed  a  bond 
to  dissolve  the  garnishment,  and  also  a  trav- 
erse of  the  garnishee's  answer.  The  court 
allowed  a  Judgment  against  the  garnishee, 
and  the  claimant  excepts  to  the  same  as  er- 
roneous on  the  ground  that  the  issue  pre- 
sented by  the  claim  should  have  heea  first 
heard  and,  determined.  The  correctness  of 
the  claimant's  contention  depends  upon  a 
statutory  permission  of  a  third  person  to 
partially  dissolve  a  garnishment  The  right 
of  a  stranger  to  the  proceeding  to  have  the 
garnished  property  or  money  released  upon 
giving  a  sufficient  bond  does  not  exist  in- 
dependently of  statute.  The  general  design 
of  such  statutes  is  to  enable  a  claimant,  by  a 
sort  of  Intervention,  to  supersede  the  pro- 
ceedings by  giving  security  to  perform  the 
judgment  of  the  court  as  to  the  liability  of 
the  garnishee.  The  statute  provides  that 
whenever  any  process  of  garnishment  is 
served  upon  any  person  based  upon  any  suit, 
and  there  shall  be  money  or  property  in  the 
bands  of  the  garnishee,  which  Is  claimed  to 
be  the  money  or  property  of  any  i>erson  not 
a  party  to  the  proceeding  upon  which  the 
garnishment  is  based,  such  claimant  may  dis- 
solve the  garnishmrat  by  filing  In  the  proper 
court  a  bond  with  good  security  In  twice  tbe 
amount  of  the  sum  claimed  in  the  suit,  to 
be  approved  by  the  proper  offldal,  condition* 
ed  to  pay  to  the  plaintiff  the  sum  that  may 
be  found  due  to  the  defendant  upon  the  trial 
of  any  Issue  that  may  be  formed  upon  the 
answer  of  the  garnishee,  or  that  may  be  ad- 
mitted to  be  due  In  the  answer,  If  un travers- 
ed. The  garnishee  upon  answering  shall  be 
discharged  from  all  further  liability,  and  the 
plaintiff's  remedy  shall  be  upon  the  bond 
executed  to  dissolve  the  gamishment,  and 
the  claimant  shall  be  a  party  to  all  farther 
proceedings  on  the  gamishment  Civil  Code 
1910,  H  5282,  S2S3,  5289.  Thus  It  wUl  be 
seen  that  the  statute  does  not  contemplate  a 


partial  dissolution  of  a  garalsbmait.  The 
statutory  scheme  Is  to  snbstltnte  Qie  claim- 
ant's bond  for  the  garnishee's  UablUtr  to  flie 
defendant  and  to  eliminate  the  gandshee 
ftom  the  case  upon  the  filing  of  a  dissolution 
bond.  After  the  gamlahment  is  dissolved, 
either  the  ^Intlff  or  claimaBt  may  trarerge 
the  garnishee's  ancnrer;  and  If  on  the  trial 
of  the  traTerse  it  is  found  that  the  gamiaihee 
is  indited  in  a  larger  sum  than  admitted  in 
tbe  answer,  the  plaintiff  may  recover  of  tbe 
claimant  and  his  sureties  on  the  dissolution 
bond  tbe  amoont  of  mdi  ind^tedness,  to  the 
extent  of  his  Judgment  against  Oie  defendant 
Civil  Cod^  i  K280.  This  and  Other  provisions 
of  the  garnishment*  statutes  make  it  dear 
that  tbe  General  Assemb^  never  contem- 
plated a  partial  dissolution  of  a  gamlsb- 
ment  HOwever  desirable  it  might  be  to  pro- 
vide ft)r  partial  dissolution,  no  statutory 
provision  has  been  made  for  it;  and  it  Is 
not  within  the  power  of  courts  to  amend  the 
statute  in  this  respect  The  dissolution  bond 
In  the  instant  case  did  not  fulfill  the  require- 
ment of  the  statute,  and  the  court  did  not  err 
in  BO  treating  it,  and  in  rendering  judgment 
against  the  garnishee  for  the  amount  admit- 
ted in  his  answer  to  be  due  to  the  def«idant 
Judgment  affirmed.  All  the  Justice*  con- 
cur. 

a<o  Qa-  Ta> 

JAMES  V.  HILL  et  al. 
(Supreme  Court  of  Georgia.  Oct  Iff,  1013J 

(SyJlabus  ly  the  Court,) 

1.  CaWOELLATIOW  of  InSTEUlCENTS  (I  84*)— 
Laches— Deeds. 

Where  the  heirs  of  a  grantor,  with  the  con- 
sent of  his  administrator,,  brought  snit  against 
his  grantee  and  peraons  holding  by  porchase 
under  such  grantee,  for  tbe  purpose  of  cancel- 
mg  the  conveyances  and  recovering  the  land 
conveyed,  on  the  groand  that  their  ancestor 
was  insane  and  lacking  in  mental  capacity  to 
make  a  deed,  and  that  tbe  defendants  bad  no- 
tice thereof,  and  where  it  appeared  that  the 
deed  was  made  by  him  in  January,  1S&6,  that 
he  died  in  April,  1897,  and  that  the  defendants 
had  been  In  possession  since  that  time,  and  the 
suit  was  not  brought  until  1910,  and  no  reason 
appeared  why  the  plaintiffs  did  not  know,  or  by 
the  slightest  diligence  could  not  have  known, 
of  the  sabBtantial  facts,  so  as  to  bring  the  snit 
within  a  reasonable  time  after  the  deed  was  ex- 
ecuted and  after  the  grantor's  death,  the  action 
was  properly  dismissed  on  demurrer  on  the 
ground  that  it  was  stale  and  that  the  plaintiffs 
were  in  laches.  Bennett  v.  Bird,  139  Ga.  25, 
78  S.  B.  668;   Spence  v.  Queen,  139  Ga.  687, 

77  S.  B.  820 ;   BaUey  v.  Freeman,  140  Ga.  71, 

78  S.  E.  423. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  SS  49-64 ;  Dec  Dig. 
§  34.  •] 

2.  CAHCELtATtON   OF    iNSTBUltENTB    (%  34">— 

Laches — Excuse — Deeds. 

The  allegations  in  the  petition  and  the 
amendments  by  which  It  was  sought  to  show 
that  the  heirs,  with  the  consent  of  the  admio- 
istrator,  brought  snit  within  a  reasonable  time, 
were  not  sufficient  for  that  purpose.  Tbe  ad- 
ministrator of  the  decedent  as  clerk  of  the  sn- 
perlor  court,  recorded  the  deed  shortly  after  it 
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wu  ezecnted.  On«  of  the  plaintiffi  was  a  wit- 
ness to  it  The  allegations  in  regard  to  the 
lack  ot  knowledge  on  the  part  of  other  plain- 
tiffs  were  insomcient  to  save  the  case,  when 
considered  in  the  light  of  the  fact  that  they 
mast  have  known  that  the  defendants  were  in 
possession  ot  the  land  and  receiving  the  rents 
and  profits  thereof,  and  must  have  known  of 
their  father's  mental  conditioD,  and  in  view  of 
the  fact  that  the  deed  from  him  was  recorded 
in  1800. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  iS  ;  Dec.  Dig. 

i  S4.»] 

Brror  from  SupeElor  Oonr^  Douglas  Coun- 
tj;  Price  Bdwanls,  Judge. 

Action  by  Ii.  W.  Jamea  and  otbera  against 
B.  C  HIU  and  others.  Jodgment  for  defend- 
ants and  tbe  plaintiff  named  bringa  error. 
Affirmed. 

J.  8.  James,  of  Atlanta,  for  plaintiff  In 
error.  W.  T.  Roberts  and  J.  R.  Hutcheson, 
both  of  DouglasvUle,  and  E.  S.  Lumpkin,  of 
Lltbia  Sprli^,  for  defendants  In  error. 

LUMPKIN,  J.  Judgment  affirmed.  All  tbe 
jnstloes  concur. 


a«>  Oa.  689) 

HUBBAT  COUNTY  T.  WILSON. 
(Sapreme  Cout  of  Georgia.    Oct  14,  1918.) 

(8viMtu»  by  the  Court.) 

1.  EuxNEifT  Domain  (H  79.  80*)— Compknba- 
Tiow— Estoppel— HiG  H  WATS. 

An  owner  of  land,  who  petitions  the  cona- 
tj  authorities  to  lay  oat  a  new  road,  agreeing 
to  give  through  her  land  "the  right  of  way  for 
said  road  as  It  may  be  laid  out  by  the  review- 
ers, without  cost"  to  the  countyj  cannot  after- 
wards recover  in  an  action  against  the  conn- 
ty  for  damages  for  the  runnmg  of  the  rokd 
urough  her  property. 

[Ed.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  U  205-214:  Dec.  Dig.  H 
79,  80.«] 

2.  Evidence  (S  441*)— Paeoi.— Contracts. 

A  written  agreement  as  indicated  in  the 
preceding  note  cannot  be  varied  by  oral  tes- 
timony that  the  plaintiff  signed  the  agreement 
becaase  she  was  told  the  road  would  be  run 
on  a  route  different  from  that  actaally  laid 
oQt.  Southern  Bell  Telephone,  etc.,  Co.  v. 
Harris,  117  Ga.  1001,  44  S.  E.  885;  Burch  v. 
Au^Bta,  etc.,  Railroad  Co.,  80  Ga.  296,  4  S. 
E.  850;  Lee  v.  Savannah,  etc..  Railroad  Co., 
115  Ga.  64,  41  S.  E.  240. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  M  1719.  1723-1763,  1765-1845, 
2030-2047;  ifec.  Dig.  |  441.*] 

8.  OTEBBUUNQ  or  DEUnBSEB. 

There  was  no  error  in  overrollng  Oie  de- 
murrer. 

Error  from  Superior  Oonrt,  Murray  Coun- 
ty;  A.  W.  Flte,  Judge. 

Action  by  Mrs.  S.  B.  Wilson  against  Mur- 
ray Oounty.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed, 

0.  N.  King  and  W.  W.  Sampler,  both  ot 
Spring  Place,  for  idalntlff  In  error. 

HILLv  J.  Judgment  reversed.  All  the 
Justices  concur. 


a«  Oa.  740) 
ABMISTEAD  et  al.  T.  WDAVESt. 
(Supreme  Court  of  Georgia.  Oct.  IS,  1918.) 

(SylUibiit  hp  ike  aourU 

1.  EviniNCE  (f  441*)  — Faboi;  Evid»ncI(  — 
Chattel  Mobtoaoes. 

Where  an  affidavit  of  ill^ality  was  Inter- 
posed to  the  foreclosure  .of  a  mortgage  on  per- 
sonalty, grounds  thereof  which  set  ap  parol 
agreements  between  the  parties,  made  at  or  be- 
fore the  giving  of  tiie  mortgage,  and  conflicting 
with  its  termi,  were  properly  stricken  on  de- 
murrer. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Jl  1719,  1723-1763,  1765-1845, 
2030-2047:  Dec.  Dig.  {  441;*  Contracts,  Cent. 
Dig.  i  leid.] 

2.  Chattel  Mobtoaoes  (H  288,  286*)— Fobb- 
CLosusE— Sale— AniDATiT  of  Iluoaxxtt 

— SumCIEKOT. 

Where  a  mortgage  on  personal  property 
is  foredosed  in  the  statutory  manner,  and  the 
defendant  interposes  an  affidavit  of  illegality, 
but  fails  to  replevy  the  property,  it  may  be 
sold  special  order  of  uie  court  as  in  case 
of  perishable  property  or  property  which  Is  ex- 
pensive to  keep  or  liable  to  deteriorate  from 
keeping. 

(a)  The  allegations  of  the  affidavit  of  lllegaU- 
ty  as  to  whether  no  order  for  the  sale  was 
granted  at  all,  or  whether  one  was  granted 
which  was  averred  to  be  illegal,  and  as  to  any 
illegality  in  tbe  manner  of  conducting  the  sale, 
were  vague,  general,  and  insufficient  to  make 
any  isane  requiring  submission  to  the  Jury. 

(b)  If  by  means  of  an  amended  affidavit  of  il- 
legality the  sale  by  the  sheriff,  which  had  taken 
place  pendente  lite,  could  be  attacked  and  an 
accounting  be  had  for  the  value  of  the  proper- 
ty thus  -sold,  the  allegations  of  the  affidavit 
were  insufficient  and  were  properly  stricken  on 
demurrer. 

(c)  The  case  differs  from  that  of  Haunson  v. 
Nelms,  109  Ga.  802/36  S.  E.  227,  which  arose 
on  an  equitable  petition  to  set  aside  a  sheriff's 
sale  on  account  of  the  conduct  of  the  sheriff. 

[Ed.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  fS  569,  572,  574,  576; 
Dec.  Dig.  IS  283,  286.*] 

Error  from  Superior  Court,  Pike  County; 
B.  T.  Daniel.  Judge. 

Action  by  G.  A.  Weaver,  Jr.,  against  J.  B. 
Armlstead  and  others.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

B.  C.  Armlstead,  of  Zebnltm,  for  plaintiffs 
in  error.  El  F.  Dupree,  of  Zebulon,  for  de- 
fen&mt  in  error. 

LUBIPKIN,  J.  G.  A.  Weaver,  Jr.,  foreclosed 
a  chattel  mortgage  by  making  the  statutory 
affidavlL  The  ezecatltm  Issued  thereon  was 
levied  on  the  mortgaged  property,  conalst* 
lug  ot  two  horses.  The  defendants  filed  an 
affidavit  ot  illegally,  whidi,  aa  amended* 
made  snbstantially  the  following  points:  (1) 
At  the  time  of  making  the  purdiase  ot  the 
two  borses  by  the  defendants  from  tbe  plain- 
tiff, it  was  agreed  among  the  parties  that.  If 
the  defendant  should  desire  to  sell  either  of 
tbe  horses,  they  should  have  the  rU^t  to  do 
BO,  provided  tbe  purchase  price  ot  the  horse 
thus  sold  dionld  be  paid  to  the  mortgagee, 
leaving  tbe  other  borse  to  stand  tor  the  bal- 
ance due  on  the  debt   Under  and  by  virtue 


*For  other  eases  M«  ssme  topic  and  section  NUMBBR  la  Deo.  Dig.  A  Am.  Dig.  Key-N(g||^^f  ^A^pJnj^^^^lC 
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of  tlili  agreemoit  the  mortgagora  sold  fme 
of  the  borees  and  paid  the  porchaae  price 
to  tbe  mortgage^  "and  by  the  agreenwnt  Mid 
bar  borse  waa  tboi  relieved  from  the  Iloi 
of  the  mortgage."  CO  the  tlnw  of  the 
purdiaae  of  the  boraes  It  waa  further  agreed 
among  tiie  partlaB  that,  at  the  matniity  of 
the  note  given  for  the  purchase  money,  If  the 
mortgagora  ahonld  have  tben  paid  to  the 
mortgagee  one-half  of  the  amoont  dne  for 
the  pnrdiaae  price,  the  mortgagee  would  ex- 
tend die  date  for  the  maturity  of  the  note 
fbr  the  apace  of  12  monthd.  At  the  bmtnri^ 
of  the  note  the  mortgagora  had  paid  one-half 
of  the  amoont  due,  and  they  demanded  an 
extension  of  tbe  note  for  12  months  In  ac- 
cordance with  the  agreem^t ;  but  tho  mort- 
gagee reused  to  make  aoch  extenalon.  0) 
After  the  fllhig  of  the  illegality,  the  sheriff 
sold  one  of  the  horses  described  In  the  mort- 
gage fcr  the  snm  ct  VSl  "and  perhaps  a  few 
cents";  the  sale  belDg  daimed  to  be  made 
under  "what  is  known  as  a  shortorder  sale." 
The  lUegallty  first  averred  that  the  sheriff 
had  no  order  for  the  sale,  but  Immediately 
proceeded  to  all^  that  tbe  order  was  11- 
l^al  and  void  and  gave  the  sheriff  no  right 
to  sell  the  horse,  though  it  did  not  set  out 
the  order  or  show  any  reason  why  it  was 
TtM.  It  was  also  alleged  that  the  horse  waa 
not  advertised  "as  required  by  law,"  but  it 
was  not  alleged  that  no  advertisement  was 
made  or  what  advertisement  there  waa.  It 
was  then  aUeged  that  the  iUegaUty  in  the 
order  and  the  advertisement  deterred  bid- 
ders who  otherwise  would  have  attended  the 
sale,  and  lhat  Qie  horse  was  sold  for  961, 
and  was  bought  by  the  mortgagee,  although 
it  was  worth  917B.  It  was  further  alleged 
that  the  sale  was  conducted  in  an  unfair 
mann»,  because  it  was  advertised  to  take 
place  within  tiie  usual  boura  of  sale,  and 
^t  as  a  matter  of  f&ct,  as  soon  as  the 
hands  of  tbo  city  dock  readied  the  hour  of 
10  o'clock,  the  sheriff  put  up  and  sold  the 
horse.  In  the  absence  of  the  mortgagors, 
"when  there  were  no  pordiasers  present*' 
The  mortgagors  prayed  that  the  horse  be  ac- 
counted for  by  the  mortgagee  at  a  fair  valu- 
ation, **wliidi,  when  Aoaa,  affiants  will  pay 
any  remainder  that  may  appear  to  be  due  on 
said  debt"  On  demurrer  the  affidavit  of 
Illegality  and  the  amendment  thereto  were 
stricken,  and  the  defendants  excepted. 
[1]  1.  Both  of  the  first  two  grounds  of  tte 


Illegality  are  fatally  defective^  for  the  rea- 
son that  they  seek  to  set  up  a  parol  contract 
made  before  or  at  the  time  of  giving  the 
mortgage,  and  which  tt  waa  songht  to 
diange  its  terms,  niere  may  have  been  ofli- 
er  reasons  which  would  render  Oum  demur- 
rable, but  this  will  suffice,  tt  Is  not  the  por^ 
chaser  from  the  mortgagors  who  Is  aawrting 
title ;  bat  the  mottgagoia  who  are  aaserting 
title  for  him.  The  agreement  set  up  waa  not 
one  made  after  the  mortgage  waa  executed, 
as  In  Tndur  t.  ftUmn.  124  Qa.  1003,  63  8.  E. 
604,  and  Crenshaw  v.  WUkaa,  134  Oa.  684, 
687,  68  8.  B.  498,  bat  before  or  contemporane- 
ous therewith.  The  amount  paid  to  the 
mortgagee  is  not  stated,  so  as  to  mate  the 
plea  one  of  partial  payment 

if\  2l  XaUng  the  pleading  moat  strcm^ 
against  the  pleader,  t^iere  was  no  positive 
and  unquaUfled  averment  that  no  order  was 
granted  anthorldng  the  aale  by  the  aherUL 
Tbe  affidavit  ct  llleplity  did  use  tiie  expres- 
sion that  tbe  sheriff  had  no  order  to  sell, 
but  Immediately  ttkereaffeer  tt  attacked  the 
order  which  was  granted,  and  which  It  re 
fered  to  as  "the  pretended  order,"  as  being 
illegal.  It  showed  no  reascm,  however,  why 
tt  was  lllegaL  Where  a  defendant  fails  to 
replevy  personal  property  levied  <m  under,  a 
mortgage  fl.  ftu,  it  may  be  sold  by  apedaJ  or- 

I  der  of  the  court  as  in  cases  of  perishable 
property,  or  property  which  is  exvoiatve  to 

I  keep  or  liable  to  deteriorate  from  ke^dng. 

{ avil  Code,  I  880L  The  aUegatlons  in  tUs 

j  ground  are  vague  and  consist  almost  cntlxe- 

'  ly  of  conclU8i<ms  rather  than  of  fhct  If  it 
be  taken  for  granted  that  by  an  amended  a^ 
fidavlt  of  Ulegallty  the  sale  could  be  atta<^ 
and  an  accounting  be  had  for  the  value  of  tbe 
borae  purchased  by  the  mortgagee,  the  one 
filed  in  this  case  was  too  vague  and  IndeH- 
nlte  fn  its  character  to  raiae  an  issue  tor  sob- 

i  mission  to  the  Jury. 

Tbe  case  of  Hamisoa  v.  Nelms,  109  Ga. 
$02,  86  8.  B.  227,  which  was  cited  by  counsd 
for  the  plaintiff  In,  wror,  arose  on  an  eqtf- 
table  petition  to  aet  aside  a  sheriff's  sale^ 
where  the  sheriff  had  first  accepted  n  affida- 
vit of  illegality  and  agreed  not  to  sell  the  pn^ 
erty,  but  subsequenUy  changed  his  mind  and 
sold  it  in  a  manner  which  evidently  worked 
an  Injustice  and  a  hardship  to  the  defmdant 
It  differs  in  its  fbcts  from  the  present  caaa 

Judgment  affirmed.  All  the  Justices  coo- 
cor. 
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McA-ULAT  T.  UcATTIiAY. 

(BuxmoM  Coort  of  South  OAiolinai.   8«pt,  1918. 
On  BdMuing.  Oct  29,  1813.) 

1.  Down  a  ao*)— OoRvnAifOB  ni  ruvD  w 
Wm. 

A  decree  which,  while  kItIiix  the  widow 
dower  In  the  real  estate  of  her  aeceased  hus- 
band, whldi  he  on  the  day  of  bat  prior  to  the 
marnace  deeded  to  hia  daughter,  refused  to  set 
aside,  as  in  fraud  of  the  wife,  his  will  to  his 
datmntw  of  all  his  other  property,  made  a  few 
after  the  marriage,  tiiere  having  been  no 
antenuptial  contract,  affirmed  per  an 
oquaUy  divided  court. 

[Bd.  Note.— For  other  eases,  see  Dower,  Gent. 
Die.  1 16;  I>ec  Dig.  I  20.*] 
Watts  and  Bydrick,  JJ.,  dissenting. 

On  Rehearing. 

2.  GouBTB  <H  102*)— SuPBEHB  Covm—V^OAV- 
OT  on  BBifOH— Powxa  to  Dioidk  Oasb. 

Under  Const  1886,  art  6,  S  2,  providing 
that  the  Supreme  Court  shall  consist  of  five 
judges,  any  three  of  whom  shall  constitute  a 
quorum  for  transaction  of  bnsiness,  section  6, 

Brovidlng  that  no  jadge  shall  preside  at  a  trial 
'  he  have  any  of  certain  enumerated  disanali- 
fications,  and  that  in  case  all  or  any  of  the 
judges  of  the  Supreme  Ck>urt  be  thus  disqoali- 
fied,  or  be  otherwise  prevented  from  presiding 
in  a  cause,  the  fact  shall  be  certified  to  the 
Governor,  and  he  shall  immediately  commission, 
spedaUy,  the  nqnisite  nnmber,  and  section  12, 
providing  that  in  all  eases  decided  by  the  Su- 
preme Court  the  concurrence  of  three  of  the 
3udges  shall  be  necessary  tor  a  reversal,  the  Su- 
preme Court  is  not  without  power  to  decide  a 
COM  when  there  is  a  vacancy,  though  its  deci- 
rion  can  tadj  be  an  afilrmance ;  there  being  but 
two  Jadges  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Diig.  H  361,  362;  Dec.  Dig.  }  102.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  AbbevlUe  County;  B.  W.  Monmln^. 
Judge. 

**To  be  officially  reported." 

Action  by  Ressa  G.  tfcAulay  against  Minna 
M.  McAulay,  individually,  and  as  executrix 
of  Roderi<^  Hugh  McAuli^,  deceased.  From 
a  decree  merely  setting  aside  a  deed  as  re- 
Bpecta  light  to  dower,  part  only  of  the  relief 
naked,  plaintUt  appeaJs.  Affirmed. 

Wm.  N.  Qraydtm,  of  Abbeville  for  m>pel- 
laot  Oreepe  *  HUl,  of  Abbeville  for  re- 
apondent 

FBASBR,  J.  [1]  This  la  an  action  to  set 
aside  a  deed  and  will  for  fraud,  and  to  estab* 
Uah  a  contract  The  following  atatemoit  ap- 
pear* in  Uie  circuit  decree:  "From  the  plead- 
ings and  testimony  herein  it  appears  that  Mr. 
McAtday,  an  aged  widower  of  Due  West,  S. 

with  one  dau^tu  and  considerable  ptop' 
crty  wlilcb  bad  come  to  bim  from  her  mother, 
hlB  deceaoed  wlfe^  became  enamoured  of  a 
Virginia  widow,  relict  of  a  deceased  minister 
of  the  gospel.  The  Ti^finia  widow  had  also 
some  property  of  her  own  and  a  small  pen- 
sion from  the  church.  Tbey  entered  into  a 
long  correspondency  mwh  of  whidi  Is  erl- 
denca    A  ylsit  by  Mr.  McAulay  and  his 


daughter  to  the  widow's  home  in  Virginia, 
object  matrimony,  was  the  result  The 
widow  dedlned  marriage  unless  provided  for 
out  of  tile  McAulay  property.  She  testifles 
to  an  oral  agreement  that  that  would  be  done 
with  Mr.  McAalay,  wbidi  the  daughter 
agreed  ta  They  were  married,  and  returned 
to  Due  West  In  leaa  than  two  monttis  Mr. 
McAulay  died.  On  the  Tei7  day  of 'the  mar- 
riage he  had  executed  and  delivered  to  the 
daughter,  and  had  forwarded  fbr  record 
at  Abbeville,  a  conv^ance  of  his  real  estate 
to  her,  and  the  same  was  duly  recorded.  The 
deed  conveyed  the  property  to  the  daughter 
for  an  expressed  consideraticm  of  $10  and  for 
love  and  affection,  and  the  heirs  of  her  body 
forever,  bat  reserviiv  the  right  to  the  gran- 
tor a  life  estata  WltUn  a  few  dajs  after 
their  return  to  t>ue  West,  Mr.  McAulay,  with- 
out the  knowledge  of  his  wife,  made  a  wlU 
devising  all  of  his  other  property  to  the 
daughter  and  her  bodily  h^rs.  'And  should 
she  die  without  heirs  of  her  body  imd  my 
wife  still  survives,  I  derire  It  to  go  to  her, 
Ressa  O.  McAnlay,  If  she  still  remains  sln^e, 
and  at  her  death  or  marriage,  I  desire  it  to 
revert  to  my  kindred  broUiers  ami  sisters, 
unless  my  daughter  should  wUl  it  otherwise.* 
The  datUEhter  was  made  executrix  of  this 
will,  and  the  same  has  been  duly  probated, 
and  she  has  qnallfled  ttiereon.  Practically, 
therefore,  the  Virginia  widow  got  nothing 
by  the  deed  or  wilL** 

The  deceased  wrote  a  letfcw  to  the  plaintiff 
before  maniage,  stating  that  he  had  prop- 
erty, but  he  had  hoped  to  conceal  that  ftct 
until  after  marrli^  in  order  to  reserve  it  aa 
a  pleasant  snrprlB&  He  told  her,  however, 
that  he  did  not  want  her  to  oonsider  the 
property  an  Inducement,  as  be  wanted  the 
marriage  to  be  purely  a  "love  acrape."  The 
mmtion  of  a  sordid  consideration  even  by  the 
very  young  and  romantic  snitor  could  not  be 
considered  by  a  court  as  entirely  disingenu- 
ous— neither  of  these  parties  was  young  or 
romantic.  As  soon  as  tlie  marriage  was  ar^ 
ranged,  fbe  deceased  and  the  dtfendant  left 
the  house,'  and  the  oonv^anoe  of  the  real 
estate  was  made  immediate  befrae  the 
ceremony. 

The  plan  to  defeat  the  rights  of  the  wife 
which  are  about  to  attadi  must  be  per- 
fected at  once,  and  all  that  could  be  done 
to  accomplish  that  purpose  was  done.  The 
wife  has  no  right  In  the  personal  property, 
and  that  can  wait  They  do  wait  but  not 
long.  It  is  vetT  cSear  that,  having  held  out 
the  property  as  an  Inducement,  the  husband 
at  once  set  out  to  defeat  the  main  oonMdera- 
tion  for  the  marriage,  and  the  means  used 
were  the  deed  and  the  wOI.  It  needs  no  cita- 
tion of  authorities  to  show  that  two  papers 
that  are  in  fkct  parts  of  one  transaction  may 
be  construed  as  one.  The  deed  has  been  set 
aside  as  to  dow«r.  Ito  InvaliditT  as  to  dower 
in  conceded,  ^e  invalidity  is  too  plain  for 
argument  Why  set  aside  the  deed  and  not 
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the  will?  Hie  answer  la,  tbe  wife  has  a 
light  to  dower,  Inchoate,  but  stUl  a  right,  and 
there  la  no  right  to  dUEtrlbutlve  share.  The 
answer  would  be  complete  if  the  right  had 
accrued;  but  It  had  not  Ajt  the  moment 
the  deed  was  executed  there  was  no  more 
right  to  dower  than  to  the  dlstrlbutlTe  share. 
It  Is  npt  the  engagement  to  be  married  but 
the  marriage  that  gives  rise  to  the  right  of 
dower.  An  engaged  man  mar  make  a  deed, 
and  the  future  wife  has  no  claim  of  dower. 
But  a  deed  made  in  oontemplatton  of  mar^ 
rlBge,  and  to  defeat  the  future  r^t  of 
dower,  does  not  derive  the  wife  of  dower, 
because  it  is  a  legal  fraud.  If  this  were  a 
bu^ness  contract,  and  the  obligor  had  al- 
rrady  started  a  scheme  to  deprive  the  obligee 
of  all  benefits  under  the  contract,  and  after- 
wards had  made  other  dlsporittons  of  bis 
property,  with  the  same  purpose  In  view, 
the  courts  would  not  hesitate  to  set  aside 
every  step  in  the  accompUshmoit  of  the 
fraudulent  scheme.  It  may  be  said  that  the 
analogy  does  not  hold  because  the  wife  is  not 
a  creditor.  In  this  state  she  is  a  creditor, 
and  her  rights  as  a  creditor  are  of  the  most 
sacred  order. 

Brooks  V.  McHeekin,  37  S.  C.  303,  16  S.  E. 
1023:  "Now,  under  the  decision  of  our  courts, 
marriage  Is  decided  to  be  a  purchase  for  a 
valuable  consideration  of  any  rights  con- 
ferred by  the  law  upon  the  wife,  although 
no  expression  of  such  results  are  mentioned 
when  the  contract  of  marriage  is  entered  Into 
by  her.  In  Rivers  v.  Thayer,  7  Rich.  Eq.  144, 
Chancellor  Daigan  announced  the  proposition 
In  these  words:  'Marriage  is  a  valuable  con- 
sideration, Some  have  considered  It  the 
highest  known  in  law.  None  would  say  It 
was  a  lower  consideration  than  money. 
There  is  nothing  unreasonable  In  this.  The 
great  value  of  the  consideration  consists  In 
this,  that  the  wife  surrenders  her  person 
and  her  self-dominion  to  the  husband,  and 
enters  Into  an  Indissoluble  engagement  with 
him,  foregoing  all  other  prospects  in  life 
and  if  the  consideration  for  which  she  stipu- 
lates falls  she  cannot  be  restored  to  the 
status  in  quo.  She  can  have  no  remedy  or 
relief.'  In  speaking  of  a  wife's  right  to  re- 
quire the  personal  estate  of  her  husband 
to  be  applied  to  the  liens  under  the  statutes 
of  our  state  fixing  the  order  of  application 
of  such  personal  estate  by  the  deceased  hus- 
band's personal  representative  so  as  to  let 
in  her  claim  of  dower,  in  the  case  of  Wilson 
V.  McConnell,  9  Rich.  Eq.  513,  the  court  uses 
this  language:  'But  this  claim  is  met  by  a 
corresponding  equity  on  the  part  of  the 
widow,  who  Is  entitled  to  the  position  of  a 
purchaser  for  valuable  consideration  against 
all  but  existing  liens' — liens  existing  before 
marriage." 

McCreery  v.  Davis,  44  S.  C.  226,  22  S.  B. 
190,  28  L.  R.  A.  655,  51  Am.  St  Rep.  794: 
"So  In  Brooks  v.  McMeekin,  37  S.  C.  303,  15 
S.  E.  1019,  this  court  held:  'We  are  there- 
fore enabled  to  declare  It  to  be  the  law,  aa. 


derived  from  our  own  dedslona,  that  In  this 
commonwealth  marriage  Is  a  ralnable  cod- 
aideratlon,  paid  bj  the  wife  for  tbose  iitfit« 
and  estates  that,  by  our  law,  ace  accorded  to 

the  wife,  M  a  wife.'  *' 

It  is  true  this  authority  refers  to  dower; 
but  the  law  Is  not  an  aggr^atlon  of  unre- 
lated flats,  but  a  science,  and  Its  rules  ought 
to  be  followed  to  their  legitimate  and  Just 
consequences.  It  Is  true  that  a  naan  can  dis- 
pose of  his  personal  property  by  will,  and 
thereby  defeat  the  third  that  would  other- 
wise go  to  his  wife.  The  question  ia.  Can  a 
man  go  to  the  altar  with  a  well-defined  and 
half-executed  plan  to  deprive  his  bride  ot 
every  consideration  for  which  she  marries 
him,  and  have  the  courts  sustain  the  plan? 
Whether  the  consideration  be  money  or  love, 
both  must  go  when  the  plan  is  revealed. 
Unless  the  rights  of  Innocent  purchasers  for 
value  are  impaired.  It  ought  not  to  be  sus- 
tained. It  is  also  true  that  a  man  may  sell 
his  property,  and  thereby  defeat  tbe  claim  ot 
creditors;  but,  if  the  court  finds  that  tbe 
sale  was  made  for  the  purpose  of  hlnderiog. 
delaying,  or  d^eating  creditors,  the  sale  is 
void  as  to  all  who  participated  in  that 
purpose,  even  though  the  purchaser  paid  lull 
value, 

Lowry  v.  Pinson,  2  Bailey,  324,  23  Am.  Dec. 
140:  "A  sale  of  lands,  made  for  the  purpose 
of  defeating  the  recovery  of  damages  for  a 
breadi  of  promise  of  marriage,  la  fraudulent 
and  void.  If  the  purchaser  have  notice  of  the 
fraudulent  intent,  although  the  agreement  for 
the  sale  was  made  before  suit  brought  for 
the  breach  of  promise,  and  although  the  par- 
chaser  paid  an  adequate  consideration,  and 
went  into  immediate  possession,  and  the  whole 
of  tbe  purchase  money  was  In  fiict  applied  to 
the  payment  of  bona  fide  creditors  of  the  rai- 
dor." 

It  Is  said  In  State  v.  Chendcal  Co.,  71  S.  C 
669,  61  S.  B.  464:  "The  plan  may  make  the 
parts  unlawful." 

It  is  urged  that  there  is  no  Justice  In  tak- 
ing any  of  this  property  from  the  defendai^ 
because  it  was  really  faera^  and  was  tbe  sav- 
ings from  tiie  Income  from  her  mother's  pm^ 
erty.  There  is  no  satisfactory  proof  of  tills. 
The  evidence  makes  the  income  so  small  that 
It  Is  difiicult  to  see  how  the  deceased  saved 
anything  at  all  from  the  combined  income  ot 
husband  and  wlfe^  and  leads  to  tlie  condu- 
Edon  that  there  were  other  resources  of  irtildi 
the  defendant  and  her  witness  know  nothing. 
A  witness  urged  him  to  put  the  Due  West 
property  In  his  wife's  name.  "He  rolled 
that  he  didnt  think  a  minister  should  pat 
his  property  under  his  wife's  petticoat"  If 
it  were  his  wife's,  there  was  no  impropriety. 
Even  if  the  property  in  the  name  of  the  de- 
ceased had  been  bought  with  the  income  de- 
rived from  her  mother's  estate,  and  her  fa- 
ther did  not  inherit  from  his  deceased  wife 
the  one-third  now  claimed  by  the  plaintiff, 
yet.  If,  as  tiie  t^^^^^  ^jry^^d  not 
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contradict  It),  the  defendant  reivesented  to 
the  plaintiff  before  the  marriage  that  ber  fa- 
ther was  worth  $iOfi00t  dko  cannot  now 
claim  that  the  ptopertr  is  uid  waa  hec  own. 
1  Blgelow  on  Fraud,  p.  482.  "Where  a  maiv 
riage  has  taken  place  on  the  faith  of  repre- 
sentations made  by  a  third  imrson,  in  regard 
to  the  dnmrnstances  of  fme  of  the  parties  to 
the  marriage,  such  third  person  must  make 
good  his  rwraratatlon.*' 

It  may  be,  as  suggested  in  argument;  that 
it  was  modesty  that  kept  the  defendant  from 
the  stand.  If  so,  we  respect  it;  but,  however 
great  our  reject  for  womanly  modesty,  It  la 
not  a  snbstltnte  for  evidence  in  the  courts. 
The  courts  are  bound  by  the  evidence. 

It  is  sold  the  widow  cannot  claim  both 
dower  and  a  distributive  share.  The  statute 
says  "accept"  and  not  "claim."  The  widow 
has  not  accepted  either,  and  claims  a  distrib- 
utive share. 

Hhe  second  exception  must  be  sustained. 
The  plaintiff's  services  must  have  been  worth 
at  least  her  lodging  and  food,  and  were  not  a 
provision  under  the  contract.  The  exceptions 
that  refer  to  the  competency  of  evidence  un- 
der section  438  of  the  Code  are  overruled  as. 
In  contravention  of  the  statute.  Those  that 
refer  to  the  sufficiency  of  the  contract  are 
overruled.  The  contract  was  too  vague  and 
indefinite,  even  if  it  could  have  been  proved. 

This  court  can  and  does  set  aside  the  deed 
and  will,  because  they  were  parts  of  one 
scheme  to  defeat  the  r^ts  of  the  plaintiff, 
and  the  case  is  remanded  tor  paxUtiou. 

GARY,  0.  J.,  concurs  in  the  result 

WATTS,  J.  (dissenting).  I  cannot  concur 
in  the  opinion  of  Mr.  Justice  ERASER  here- 
in. Without  the  testimony  of  the  appellant, 
not  even  a  semblance  of  ccmtract  is  estab- 
lished In  reference  to  a  marriage  contract  be- 
tween Ressa  G.  McAulay  and  Roderick  Hugh 
McAulay,  and  her  testimony  is  inadmissible 
and  in  contravention  of  the  statute.  Section 
438  of  the  Code.  To  admit  this  evidence 
would  annul  and  abrogate  this  important  sec- 
tion. The  letters  Introduced  do  not  establish 
any  binding  contract,  and  are  vague  and  un- 
certain. They  are  just  such  letters  as  may 
be  expected  some  persons  do  write  when  they 
expect  to  persuade  some  woman  to  marry  the 
writer.  An  examination  of  McAulay's  letter 
to  the  plaintiff  will  show  that  there  was  an 
agreement  to  marry  between  the  parties  al- 
ready before  hb  made  any  statement  of  his 
Intentions  to  provide  for  ber,  and  these  state- 
ments of  his  intoition  to  so  provide  were  not 
made  to  secure  a  contract  of  marriage,  for  he 
says:  "I  wanted  to  take  yon  by  surprise  in 
all  of  this;  but  the  pressure  was  so  great  on 
yon  that  I  conld  not.  •  •  •  liet  me  know 
at  once,  so  that  I  can  make  other  arrange- 
menti^  If  you  decide  not  to  stand  to  our 
premise  and  betrothal  to  each  other." 


A  reading  of  (he  correqiiAidnice  convinces 
me  that  McAulay  already  had  her  agreement 
to  marry  blm,  and  was  trnly  stating  what  his 
Intentions  were  after  the  marriage  contract 
was  perforsied,  and  statements  made  by  him 
as  to  what  lie  intended  to  do  fbr  his  wife 
were  made  him,  not  In  order  to  induce  ha 
to  contract  marriage  with  him,  for  she  liad 
already  made  the  agreonent;  bat  were  a 
mere  expression  of  intention  on  bis  part  to 
do  what  he  would  have  done  In  the  natural 
course  ot  eventa  It  Is  natural  to  suppose  that 
the  husband  would  do  his  duty  and  make  rea- 
sonable provlrton  for  the  support  of  the  wife 
of  Us  bosom  after  his  decease;  but,  if  the 
woman  has  any  doubt  about  it,  she  should 
protect  herself  by  a  valid  1^1  contract  made 
before  marriage,  and.  If  she  gives  herself  in 
marriage  without  this,  then  she  takes  the 
consequences.  A  woman  who  marries  with- 
out a  marriage  contract  takes  the  risk  of  in- 
heriting whatever  her  husband  gives  her.  If 
he  dies  intestate,  she  gets  her  shore,  whatev- 
er that  may  be.  If  he  leaves  a  will,  she  is 
bound  by  that,  unless  she  elects  to  claim  her 
dower  rights,  and  refuses  to  accept  under 
the  will.  To  hold  otherwise  would  be  to  pre- 
vent a  man  who  marries  to  dispose  of  his 
property  as  he  sees  fit  Whatever  intention 
a  person  has  at  one  time  as  to  the  disposition 
of  his  property,  he  has  the  right  to  change 
that  intention  before  he  carries  it  out,  and 
dispose  of  it  differently,  as  was  said  in  Mc- 
Keegan  v.  O'NeUl,  22  S.  C.  473.  McKeegan, 
In  writing  to  his  nephew  in  regard  to  cer- 
tain negotiations  for  the  sale  of  certain  land, 
states  price,  and  says:  "But  you  will  get  all 
I  am  worth  at  my  death."  The  court  says, 
in  regard  to  the  intention  of  McKeegan :  "No 
doubt  he  Intended  to  do  this,  and  when  he 
wrote  this  letter  this  Intention  was  pr^nt 
in  his  mind,  not  as  a  part  of  the  proposed 
sale  of  Cloney,  but  as  a  long-exlstlng  inten- 
tion, altogether  disconnected  from  Cloney, 
and  this  remark  was  thrown  in,  not  as  au  In- 
ducement for  Francis  to  buy,  but  as  a  reason 
why  he  was  willing  to  take  from  blm  £100 
less  than  from  any  one  els&"  Later  (he 
same  case  says:  "The  remark  of  John  Mc- 
Keegan that  the  plaintiff  would  get  all  of  his 
property  at  his  death  was  not  put  upon  the 
eveat  of  the  purchase  of  Cloney,  or  as  de- 
pendent in  any  way  upon  the  negotiations  In 
reference  to  Ooney,  but  as  a  mere  statement 
of  what  hev  John  McKeegan,  had  Intended  to 
do  long  since  T(duutarily,  and  without  regard 
to  any  cmudderatitm  moving  him  thereto." 

But  take  plainturs  testimony  (wbich  I 
think  inadmissible  under  section  438  of  Code 
1912).  ^e  cannot  rely  on  letter  of  July  31, 
ISll,  as  she  says,  when  McAulay  came  to  ber 
house  In  1911:  "All  matters  relating  to  our 
marriage  had  been  broken  off,  or  I  had  re- 
fused bis  offer  of  marriage."  The  defendant 
Introduced  in  evidenoe  letters  written  by 
plaintiff  to  defendant  dated  after  July  29, 
19j1,  and  plaintiff  announced  in  said^l^tera 
Digitized  by  VjOOy 
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that  die  did  not  Ihtend  to  marry  HcAolayt 
and  asked  tfiat  tlie  matter  be  dropped,  and 
the  matter  t^inlnated,  and  by  her  testliaony 
ahowa  that  In  September,  1911,  when  anothw 
pn^osal  was  made,  it  upon  another  and 
entirely  different  ground,  that  each  was  to 
own  his  or  her  separate  ratate,  and  neither 
was  to  hare  any  rights  In  the  estate  of  the 
other.  This  proposition  was  not  accepted. 
The  plaintiff's  claim  most  be  based,  not  on 
the  letters,  but  what  took  place  at  her  home 
on  the  nl^t  previous  to  the  marriage  and 
the  morning  of  the  marriage,  as  the  prevlons 
proposition  made  in  the  letters  had  been  re- 
fused, and  could  not  be  made  the  basis  of  the 
contract  of  marriage.  "An  offer  that  had 
been  refused  Is  no  longer  the  basis  of  a  con- 
tract between  the  original  parties.  No  snbse- 
qnent  acceptance  of  it,  uuleas  the  offer  Is  re- 
newed, will  create  any  obligation.**  7  Enc.  of 
Law,  128;  Hyde  r.  Wrench,  8  Bear.  884,  6  B. 
R.  a  189;  Smith  T.  Taylor,  fi2  CaL  633,  23 
Pac  220. 

All  of  the  testimony  of  the  plaintiff  as  to 
what  took  place  between  her  and  McAnlay  is 
incompetent  to  establish  the  contract  of  mar- 
riage between  them  under  section  438  of 
Code,  and  in  addition  to  this  such,  a  con- 
tract is  not  binding  under  the  statute  of 
frauds,  unless  it  is  In  writing  and  signed  by 
the  party  to  be  charged  therewith,  and  there 
is  no  such  contract  here. 

In  the  case  of  Davidson  v.  Graves,  Riley, 
Eq.  280,  it  is  held:  "In  the  second  place,  a 
parol  promise  In  consideration  of  marriage  Is 
void ;  bonds  and  deeds  executed  in  conformi- 
ty thereto  after  marriage  are  merely  gratu- 
itous, and  must,  as  voluntary  securities  and 
conveyances,   be    postponed   to  creditors. 

*  *  •  But  a  third  objection  Is  to  my 
mind  derisive  of  the  wboI«  case;  ell  proof 
of  a  verbal  promise  before  marriage  la  inad- 
missible, and  cannot  be  heard.  When  the 
statute  la  pleaded  or  intoposed,  as  an  oth 
Jectlon  to  hearing  the  proo^  as  la  this  case. 
It  mnst  first  be  decided  cm,  and,  if  the  (sae 
made  or  proposed  to  be  proved  is  within  the 
statute,  the  evidence  la  not  heard."  TtM 
role  Is  the  same  whether  the  agreement  be 
for  the  marriage  of  the  contracting  parties 
or  that  one  of  them  shall  marry  some  other 
person.  "The  original  contract  relied  upon 
waa  upon  condition  that  the  plaintiff  tn  er- 
ror would  marry  a  certain  man.  That  con- 
tract la  Claimed  to  have  bem  changed  by 
various  converaatlonB  and  dealings  between 
the  parties ;  but,  whatever  the  terms  ctf  llie 
final  agreement,  they  were  the  outgrowth  of 
the  original  contract  that  dalmant  shcndd 
marry  the  man  Diamond.  Htowever  varied 
In  terms,  the  promises  all  grew  ont  of  the 
agreement   No  writtoi  evldmce  was  offered 

the  claimant  in  proof  of  that  contract 

•  •  •  The  alleged  promise,  being  oral, 
and  given  originally  In  consideration  of 
marriage,  was  within  the  statute  of  frauds, 
and  no  action  could  be  maintained  upon  it." 


Anatln  t.  Koeam,  2U  IB.  115,  71  N.  B.  842. 

The  aiq>ellant  contends  that  by  marrying 
McAulay  she  fully  performed  hv  part  of 
the  agreement,  and  the  contract  of  marrlate 
consummated,  and  the  statute  of  frauds  had 
no  application.  This  oontentlott  cannot  be 
sustained.  Pomeroy  on  Contracts,  under  the 
bead  of  "Speciflc  Performance"  (2d  Ed.,  Ill) 
says:  "When  a  verbal  contract  Is  made  in 
relation  to  or  npon  the  consideration  of  mar- 
riage, the  marriage  alone  Is  not  a  part  per- 
formance upon  which  to  Aecteo  speciflc  exe- 
cution. This  rule,  whldi  is  firmly  estab- 
lished, Is  based  upon  the  express  language 
of  the  statute  A  promise  made  in  anticipa- 
tion of  marriage,  followed  by  a  marriage.  Is 
the  exact  case  contemplated  by  the  statute. 
It  is  plain  that  the  marriage  adds  nothing 
to  the  very  drcumstancea  described  by  the 
statutory  provision,  whiiA  makes  the  writ- 
ing essential.  In  fact,  until  a  marriage  takes 
place,  there  is  no  binding  agreement  inde- 
pendent of  a  statute.  So  that  the  marriage 
Itself  la  a  necessary  part  of  every  agreemmt 
made  upon  a  consideration  of  i^  which  the 
Legislature  has  said  must  be  in  writing." 
Beach,  in  his  Uodem  Equity  Jurisprudence 
(section  622),  says:  "It  la  weU  settied  that 
marriage  is  not  an  act  of  part  performance 
which  will  take  a  parol  contract  out  of  the 
statute,  for  the  statute  expressly  provides 
that  a  contract  In  oonsid»atlon  of  marriage 
shaB  not  be  binding  unless  It  ia  in  writing:'' 

I  think  the  decree  of  Ida  honor  alionld  be 
affirmed,  and  construe  It  to  mean  that  tin 
appellant  has  no  interest  in  the  property  ex- 
c^t  by  way  of  dowar. 

Judgment  affirmed. 

HTDBICK,  J.  I  concur  In  afflrmlng  the 
Judgment  b^w,  on  the  ground  that  the 
contract  upon  whldi  the  action  was  bzougbt 
was  within  the  stetute  of  frauds.  I  do  not 
think  that  plaintiff's  testimony  narrating 
the  conversation  which  took  place  b^ween 
her  and  the  defendant  In  the  presence  of  Mr. 
McAulay  is  obnoxious  to  section  438  of  the 
Code  of  Procedures  as  wlU  appear  by  ex- 
amination oC  the  caaea  cited  in  the  footnote 
to  that  section. 

On  Rehearing. 

OABT,  CL  J.  [2]  Whoi  fids  cam  was  heard 

by  the  Supreme  Court,  it  was  composed  of 
five  members— Hr.  Justice  WOODS  being  one 
of  theu— but  010  oidnion  was  not  filed  nntU 
he  had  resigned  for  the  purpbse  of  aco^ 
Ing  the  office  of  United  States  Circuit  Judge: 
The  decision  was  rendered  by  an  evenly  di- 
vided court  The  appellant's  attorn^  filed 
a  petition  for  a  rehearing  on  several  gromids, 
the  first  of  which  is  that  the  court  waa  with- 
out power  to  render  the  decision,  for  tbe 
reason  Uiat  it  was  then  composed  only  of 
four  members.  The  following  sections  In  tbe 
Constitution  of  1895^  tic^M^^^Q^^eor- 
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responding  sections  In  the  Constitatlon  of 
1S6S,  are  applicable  to  tbia  question : 


CiMtHttOUm  of  1895. 

Sectloa  1.  ut.  S:  "Tba 
Smprema  Court  sball  con- 
sist ot  a  Cblel  Justice 
snd  toar  AMoeiftte  Jus- 
Uem,  maj  tbree  ot  wbom 
■h>jl  constitute  a  qoo- 
rum  tor  tha  tnuMtlaa 
of  baslnesa.   •  • 

Section  6,  art.  S:  "No 
Jodge  shall  preside  at  tits 
trial  ot  anjr  eaoaa  In  tlw 
•nnt  ct  whieli  ha  mar 
b*  lateNataO,  or  when 
•Uhar  ot  the  parties  shall 
be  connected  with  Urn  br 
afflnl^  or  ooua&SQlnltTr 
wltUa  sneh  degress  m 
Bwr  b«  preseribed  br 
law.  or  fa)  which  he  mar 
hsTs  been  counsel  or 
luiTS  presided  la  anr  la* 
terlor  ooart  la  caaa  all 
or  anr  of  the  Justlcee  of 
the  Supreme  Coart  shall 
be  thus  disanallfled.  or  be 
otherwise  prevented  from 
presiding  In  asr  cause  or 
eauses,  the  court  or  the 
JwUces  thereof  shall  cer- 
titr  the  same  to  the  Oot' 
eroor  ot  the  State,  and 
he  shall  Immedlatelr 
oommiBalcoi,  tpeciallr.  the 
reQttlaite  number  ot  mea 
leamad  fa  the  law  for  the 
trial  and  determination 
tbereot." 

Section  U,  art.  B:  "In 

all  eaaai  daeiM  br  the 
ftwrma  Court  the  con- 
onrrence  of  three  ot  the 
Justices  shall  be  neces- 
sarr  tor  a  reversal  of 
the  Judsment  below,  sub- 
ject to  the  provisions 
hereinafter  prescribed." 


CoiutUittUm  of  188S. 

SeeUon  1,  art  4:  "The 
Supreme  Court 'shall  oon- 
alet  ot  a  Chief  JusUce 
and  two  AesociaU  Jua- 
tlcea,  anr  two  at  whom 
■hatl  consUtato  a  qw>- 
mm." 

Section  «,  art  4:  "No 
judge  shall  preside  on  the 
trial  ot  anr  cause  In  the 
event  ot  which  he  mar 
be  interetted.  or  irtwre 
either  ot  the  parties  nuv 
be  connected  with  him  hr 
afflnltr  or  mi  tan  gulattTi 
within  saek.  degrsaa  as 
maj  be  prawnrlbed  br 
law,  or  la  which  he  mar 
have  been  counsel,  or 
bave  presided  In  anr  In- 
terior court,  except  br 
consent  ot  all  the  par- 
tiea.  In  case  all  or  anr 
of  the  Judges  ot  tha  Su- 
preme Court  sball  be 
thus  disqualified  from 
preeidlng  in  anr  cause 
or  caosee,  the  court  or 
the  Judges  thereof  shaU 
certltr  tho  same  to  ths 
Governor  ot  the  state^ 
and  he  ahall  immedlateir 
oommieslon,  speclallr>  the 
requisite  aambar  of  mea 
learned  In  the  law  for 
the  trial  and  determina- 
tion thereof" 

Section  U,  art  <:  "In 
idt  casaa  decided  br  the 
Supreme  Court  a  oon- 
currence  of  two  of  the 
Judges  ehall  be  necesaarr 
to  a  deoialoBi" 


In  construing  the  foregoing  sections  from 
the  Cottstltatlon  ot  1888,  In  tbe  caae  of  WU- 
Uama  t.  Benet,  35  S.  0.  160,  U  a  B.  3U, 
14  L.  B.  A.  825,  the  court  said:  "It  ia  eon- 
tended,  however,  that  there  cannot  be  a  con- 
stitutional qoortim  without  there  Is  in  exist- 
ence the  fall  number  of  members  provided 
for  by  the  Conatitntlon.  If  this  proposition 
be  tme  as  applied  to  the  Snpreme  Coart,  we 
see  no  reason  why  it  shoald  not  be  true  of 
erevy  other  body  of  which  a  number  less 
then  the  whole  la  l^ally  declared  to  be  a 
quorum,  and  we  think  we  may  safely  ven- 
ture to  say  that  snch  a  proposition  as  to 
any  other  body  has  never  been  accepted 
and  never  could  be  accepted  as  correct,  with- 
out paralysing,  to  some  extent  at  least,  the 
arm  of  at  least  two  o^  tha  great  departments 
of  the  government.  Such  a  propoaltlon  rests 
upon  a  fundamental  misconception  of  the 
term  'quorum,'  and  the  purposes  for  which 
It  la  used.  The  very  purpose  in  providing  for 
the  transaction  of  business  ot  any  given  body 
or  tribunal  by  a  quorum  la  to  prevent  the 
stoppage  of  the  public  business  when  a  por- 
tion of  the  whole  membership  may  from  any 
eause  tail  to  attend  at  the  time  ai^inted. 


and  whether  such  failure  results  from  death 
or  some  temporary  cause  cannot  affect  the 
question.  The  mischief  intended  to  be  pro- 
vided against  la  the  failure  of  the  whole 
number  to  attend,  and  we  do  not  see  how  it 
can  poasibly  make  any  difference  whether 
aach  failure  reaulta  from  one  cause  or  an- 
other." 

Again,  the  court  said :  *^e  framers  of  the 
Constitution  must  be  regarded  as  having  con- 
templated the  contingency  that  at  some  time 
all  of  the  members  of  the  Supreme  Court 
would  not  be  in  attendance,  and  therefore,  to 
provide  for  such  a  contingency,  after  declar- 
ing who  ahould  conatltote  the  Supreme  Court, 
they  immediately  afterwards,  and  In  the  same 
sentence,  quallfled  this  general  de<^ration  by 
providing  that  any  two  of  the  constituent 
members  of  the  court  should  constitute  a  quo- 
rum, so  that  the  court  might  proceed  with  its 
business  Just  aa  If  the  court  were  fulL  Any 
other  view  would.  It  seema  to'ua,  completely 
nullify  the  provision  for  a  quorum.  There 
Is  nothing  whatever  in  the  Constitution  In- 
dtcatlng  an  Intention  that  the  provision  for 
a  Quorum  should  only  apply  In  case  of  a 
tonporary  absence  of  oae  of  the  members  of 
the  court,  and,  on  the  contrary,  the  language 
used  is  equally  applicable  where  the  failure 
of  soch  member  to  attend  la  occasioned  by 
death  as  where  It  results  from  some  tempo- 
rary cause.  Sn<^  as  wa  have  seen,  fs  the 
acc^itad  Ylaw  in  relathm  to  the  highest  ju- 
dicial tribunal  In  this  country,  where  ihe 
language  consUtutiag  It  Is  loactically  identt- 
cal  with  that  whidi  we  are  called  upon  to 
construe,  and  sncOi.  so  far  «s  we  are  Inform- 
ed, la  the  unlnrsally  accepted  view  In  re- 
lation to  all  bodies  where  provMon  Is  made 
for  a  quorum." 

We  desire  to  call  aiwdial  attrition  to  the 
further  language  of  the  court  In  that  case, 
that^  'from  the  rery  words  of  thia  section 
(section  Q),  U  Is  very  manifest  that  its  pur- 
pose was  not  to  declare  or  provide  anvthinff 
in  regard  to  the  neoe««ary  eiementa,  oonatt- 
tuHnff  the  Supreme  Court."  (Italics  added.) 
It  will  thus  be  seen  that  section  6,  art.  5,  of 
the  present  Constitution  was  not  intended  to 
provide  anything,  with  regard  to  the  dementa 
necessary  to  constitute  the  Supreme  Court, 
for  that  had  already  been  done  in  section  2 ; 
but  its  purpose  was  to  prevent  Judges  who  are 
disqualified  by  reason  of  intereet  in  the  cause 
or  relationship  to  parties  from  presiding, 
and  to  provide  the  manner  of  filling  their 
places,  and  the  places  of  those  who,  for  any 
other  reason,  may  not  be  able  to  alt. 

The  case  just  mentioned  is  conclusive  of 
the  question  under  oonsideratton,  unless  sec- 
tion 29,  art  1,  Gonstltutton  of  1896.  requires 
us  to  adopt  a  differeit  construction.  That 
section  is  aa  follows:  "The  provisions  of  the 
Constitution  shall  be  taken,  deemed,  and  con- 
strued to  be  mandatory  and  prohibitory,  and 
not  merely  directory,  except  where  made  di- 
rectory or  permlssory  by  Its  ST^^rg^^  ©(9g 
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contended  tbat,  as  the  provlatoni  of  tbe  Con- 
stitntlon  mnBt  be  deemed  to  be  mandatory, 
tbe  iiupreme  Court  la  wltbont  power  to  hear 
a  cause  or  render  a  dedaloii,  frtien  there  is  a 
racancr  caused  by  death,  resignatton,  or  tem- 
porary dlsquaUficatlon;  but  that,  btfore  the 
court  can  hear  a  cause  or  render  a  declsUm, 
It  most  certify  the  cause  of  disqualification 
to  the  Goremor,  and  must  postpone  action 
until  he  has  commissioned,  specially,  tbe  req- 
uisite number  of  m«i  tat  the  trial  and  de- 
termination of  such  causes. 

Section  29,  art  1,  GoDstitution  of  189S, 
howeveCt  must  also  be  construed  to  be  man- 
datory as  to  the  provision  In  section  2,  art 
6,  of  tlte  Constitution,  that  any  tliree  Jua* 
tlces  of  the  Supreme  Court  shall  constitute 
a  quorum  for  the  transaction  of  business.  It 
will  thus  be  seen  that  section  29,  art  1,  ot 
tho  Constitution,  is  not  conclusLve  of  tbe 
question  under  condderation,  and  that  ve 
are  therefore  at  liberty  to  resort  to  other 
canons  of  construction. 

At  the  time  the  Constitution  of  1895  was 
adivted  section  6,  art  4.  Constitution  of  1868 
(which  is  practically  Identical  with  section 
6,  art  B,  Constitution  of  1895),  had  already 
been  construed  by  the  Supreme  Court  In 
liams  T.  Benet  35  S.  a  IBO,  14  S.  B.  811. 14 
L.  B.  A.  8^,  and  effect  can  be  given  to  sec- 
tion 6.  art  5,  Conrtltution  of  ISOS,  adopt- 
ing the  construction  therein  placed  upon  sec- 
tion 6.  art  4,  OonstltutlOA  of  1868.  Whereas, 
if  we  adopt  the  construction  for  whldi  tbe 
appellant's  attorn^  contends,  it  would  ren- 
der null  and  void  the  provision  that  any  Uiree 
justices  of  the  Supreme  Court  shall  ctHostt- 
tute  a  qnomra  for  the  transaction  of  the 
business. 

There  Is  another  reason  why  the  constmo- 
tion  for  which  the  appellant's  attorney  con- 
tends Should  not  prevail,  to  wit  it  would 
render  section  6,  art  S.  of  the  Constitution, 
Incon^ent  with  tbe  provision  in  section  12, 
art  6,  of  the  Constitution,  that:  *'In  all  cases 
decided  by  the  Supreme  Court  the  ooncnr- 
rence  of  three  of  the  Justices  Shall  be  neces- 
sary for  a  reversal  of  the  judgment  below. 
*  *  •  "  It  wiU  be  observed  that  the  con- 
currence of  Uiree  justices  is  only  necessary 
for  a  reversal  of  the  judgment  below. 

The  coses  of  Florence  v.  Berry,  62  8.  C.  469, 
40  8.  E.  871,  and  Hutchinson  v.  Turner,  88 
S.  a  818,  70  S.  B.  410,  806,  show  that  it  does 
not  require  three  justices  to  affirm  a  judge- 
ment yet,  it  the  views  of  the  appellant's  at- 
torn^ Should  be  accepted,  It  would  be  neces* 
sary  ft>r  three  justices  to  concur  In  afllrming, 
as  well  as  in  reversing,  die  judgmmt  below. 
It  will  thus  be  seen  that  if  section  6,  art  6, 
of  the  Constitution,  should  be  given  the  force 
and  eUect  for  whhdi  the  appellant's  attorney 
omtends,  it  would  be  inconsistent  not  only 
with  section  2,  art  6,  of  the  Constitution, 
but  also  with  sectltm  12,  art  5,  of  the  Con- 
Btitution.  8wih  a  construction  would  be  vio- 
lative of  the  rule  announced  in  Delk  v.  Zom, 
48  S.  a  149,  26  S.  B.  466,  that,  "when  two 


sections  •  •  •  are  inconsistent,  ^ttet 
will  ordinarily  be  0ven  to  that  section  wbieb 
is  in  harmony  with  other  provisions,  ratiier 
than  to  that  whidi  Is  Inomslstent  with  more 
ttum  one  provision"  of  the  Constitution. 

The  ftict  that  section  6  of  article  4,  Con- 
stitution of  1868,  was  incorporated  in  the 
Constitution  of  1895  as  section  6,  art  5,  aft 
er  it  bad  been  construed  in  the  manner  here- 
inbefore stated,  shows  it  was  not  intwded 
that  it  diould  have  the  effect  of  rendering 
null  and  void  section  2,  which  provides  that 
three  justices  shall  constitute  a  quorum  tor 
the  transaction  of  business.  The  rule  in 
such  cases  is  thus  stated  In  8  Cye.  780:  "It 
is  on  established  rule  of  MHistnictlon  that 
where  a  constitutional  provision  has  recdv- 
ed  a  judicial  constmctton,  and  it  is  after^ 
wards  incorporated  in  a  new  or  revised  oon- 
Btitution,  it  will  be  presumed  to  have  been 
retained  with  a  knowledge  that  construc- 
tion, and  courts  will  be  bound  to  adhere 
to  if* 

The  next  ground  for  a  rehearing  is  that  a 
decision  cannot  be  rwdered  by  an  evenly  dl- 
vlided  court .  It  is  only  necessary  to  refer  to 
tbe  following  language  from  the  case  of 
Hutchinson  v.  Tamer,  88  S.  a  SIS,  70  S.  E. 
410,  806,  to  show  tbat  this  ground  is  without 
merit:  "When  the  Constitution  was  adopted, 
it  ms  therein  provided  tbat  the  Supreme 
Court  should  consist  of  an  even  numbw  of 
justices.  And,  as  this  was  unusoil,  the 
framers  deemed  it  advisable^  in  order  to  de- 
vout confusion,  to  state  the  ^ect  of  a  ded- 
sion,  when  the  justices  were  evoily  divided 
in  (ntiaion,  viz.:  That  the  judgment  b^w 
should  be  affirmed.  This  was  merely  the 
adoption  of  tbe  rule  which  wonld  have  pre- 
vailed, even  without  that  provision,  eq;>e(dal- 
ly  when  there  was  the  farther  provhdou  that, 
in  all  cases  decided  by  the  Supreme  Court, 
the  concurrence  of  three  justices  was  neces- 
sary for  a  reversal  of  the  judgmoit  below. 
If  the  Constitution  had  fiiiled  to  provide 
that  a  less  number  than  the  five  justices 
composing  the  court  should  constitute  a  qno- 
nun  for  the  transaction  of  budness^  thm  tlie 
appellant  would  have  ground  for  contending 
that  a  dedelon  could  not  be  roidered  when 
tbe  justices  are  equally  divided  in  opinlmi,  as 
It  could  not  be  foretold  whethrar  the  fifth 
justice  would  concur  with  the  two  justices 
in  favor  of  a  reversal,  and  tberetny  diauge 
the  result  As  any  three  justices  are  suffi- 
cient to  constitute  a  quorum  for  the  transac- 
tion of  the  business,  a  dedalon  may  be  ren- 
dered when  the  court  is  composed  of  three 
members,  two  of  whom  favor  afflrmlng  tbe 
Judgment  below,  while  the  third  la  in  fhror 
of  reversing  it  The  fact  that  a  fdurth  jus- 
tice participates  does  not  change  this  result; 
the  concurrence  of  three  b^ng  necessaxy  for 
a  reversal." 

As  to  the  other  grounds  for  rehearing,  the 
court  is  satisfied  that  no  material  question 
of  law,  or  of  fact  has  either  been  over- 
looked  or  dl8««arted.^^It(tt^^^  ... 
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dmd  that  the  petltl(m  be  fflsmlseed,  and  that 
the  order  heretofore  granted  .vtarUig  the  re- 
mlttitar  be  revoked. 

HTDRIOE  end  WATTS,  JJ^  coneor. 

FRASER,  jr.  I  concnr  in  the  result  I 
think  the  Constltutioii  reqnlres  a  temporary 
appointment  to  fill  the  place  of  a  Justice 
who  la  dlsqnallfled  In  a  particular  case;  but 
there  Is  do  provlslou  for  fllUng  the  place  of 
a  justice  whose  place  is  vacant,  except  sec- 
tion 11  of  article  5,  and  that  provides  for 
filling  his  place  for  the  unexpired  term. 
That  provision  is  as  follows:  "All  vacancies 
in  the  Supreme  Conrt  or  inferior  tribunals 
shall  be  filled  by  elections  as  herein  prescrib- 
ed: Provided,  that  If  the  unexpired  term 
does  not  exceed  one  fear  such  vacancy  may 
be  filled  by  executive  appointment"  This 
vacancy  exceeds  one  year.  It  is  true  that 
section  6  of  article  5,  provides:  "In  case  all 
or  any  of  the  Justices  of  the  Supreme  Court 
shall  be  thua  ditquaUfied,  or  be  otherwise 
prevented  from  prttlding  in  any  cause  or 
causes,  the  court  or  the  Justices  thereof 
shall  certify  the  same  to  the  Governor  of 
the  state,  and  he  shall  Immediately  commia* 
slon,  specially,  the  requisite  number  of  men 
learned  in  the  law  for  the  trial  and  d^rmi- 
nation  thereof."  The  words  "otherwise  pre- 
vented from  presiding*'  are  general  enough 
to  cover  all  cases;  but  the  specific  words 
that  immediately  precede  thia  general  ex- 
pres^on  are  disqualifications.  The  rule  Is 
well  stated  in  Sutherland  on  Statutory  Con- 
struction, I  268,  as  follows:  "When  there  are 
genera]  words  following  particular  and 
specific  words,  the  former  must  be  confined 
to  things  of  the  same  kind."  It  seems  to  me, 
therefore,  that  the  general  words  refer  to  dis- 
qualifications. 

This  Is  not  In  confilct  with  the  point  de- 
cided in  Williams  v.  Benet  35  S.  C.  153,  14 
B.  E.  311,  14  L.  R.  A.  825.  That  case,  like 
this;  was  a  case  of  a  vacancy  and  It  is  au- 
thority on  that  point  It  seems  to  me  that 
the  point  in  this  case  Is  the  filling  of  a 
vacancy.  I  think  that  there  is  no  authority 
to  fill  the  place  of  Mr.  Justice  Woods  (the  un- 
expired term  being  more  than  one  year),  and, 
unless  the  number  of  Justices  should  become 
leaa  than  a  quorum,  the  remaining  Justices 
can  continue  to  transact  t&e  business  of  the 
court  This  construction  gives  effect  to  every 
word  of  the  Constitution,  and,  I  think.  Is  in 
entire  accord  with  well-establlahed  rules  of 
construction.  But  as  I  understand  the  ques- 
tion before  this  court,  the  exact  question  Is, 
"Is  it  necessary  to  have  the  Oovemor  fill  the 
vacancy  In  order  to  authorize  this  court  to 
hear  and  determine  a  case?"  On  this  ques- 
tion, the  court  la  unanimous  In  saying,  "It  Is 
not  necessary. 


(9t  a.  C.  34) 

In  ra  BROWN'S  ESTATHL 

BROWN  et  aL  V.  FRIEHSON. 

(SnpTune  Court  of  South  CaroUna.    Oct  21, 
1913.) 

1.  EXIOTJTOBB  AMD  ADMUIIBTBATOBS  (S  29*)— 

Afpointhsnt— C01.1.ATEBA1.  Attack. 

Where  the  probate  conrt  has  jurisdiction 
to  appoint  an  umlnistrator,  the  i^polntment 
cannot  be  ooDaterally  attacked. 

[Ed.  Not«.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  SI  177-182, 
1411;  Dec  Dig.  J  29*1 

2.  E^CnXOBS  AND  ADlUNieriKATOBS  (1  17*)— 

AppoinncKirr— PEBsons  Entitled— ''Leqal 

RSPEESHTTATIVB." 

Under  Civ.  Code  1912,  |  3605,  providing 
that  persons  are  entitled  to  letters  of  adminiB- 
tration  in  the  following  order,  that  fs,  first 
decedent^!  hnsband  and  wife,  second,  if  there  be 
no  husband  or  wife  or  if  they  do  not  apply,  then 
to  the  children  or  "legal  representative,"  the 
guardian  of  minor  children  was  properly  ap- 
pointed administrator  as  against  decedent's 
brother,  where  the  widow  withdrew  her  appli- 
cation and  asked  that  be  be  appointed;  "legal 
represeotative"  being  defined  as-  one  who  law- 
fully represents  another  in  any  nuuiner  what- 
ever; any  person  who  by  operation  of  law 
stands  in  the  place  of  and  represents  the  in- 
terest of  another. 

[Ed.  Note.— For  other  cases,  see  Ehcecutora 
and  Administrators,  Cent  Dig.  St  43-59 ;  Dec. 
Dig.  S  17.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4070-4079 ;  vol.  8,  p.  7704.] 

Appeal  from  Common  Pleas  Clrcnlt  Conrt 
Of  Lee  County;  Ernest  Oary,  Judge. 

In  the  matter'  of  Brown's  Estate,  prom 
an  order  appointing  S.  W.  Frlerson  as  ad- 
ministrator, J.  Ellerbe  Brown  and  another 
appeal.  Affirmed. 

The  orders  of  the  probate  and  circuit  courts 
are  as  follows: 

Order. 

Whereas,  an  applicatkm  in  due  form  of 
law  OS  appears  by  proceedings,  recorded  In 
the  ofltee  of  the  Probate  Conrt  tor  the  Coun- 
ty of  Lee  In  said  State  baa  been  made  to  me 
by  Hattle  P.  Brown  to  B]n>oint  8.  W.  Frlerson 
guardian  of  the  person  and  estate  of  Anna 
Linna  Brown,  L.  Y.  Brown  and  Roddy  M. 
Brown,  minors,  now  residing  in  the  County 
of  Lee  In  said  States  are  entitled  to  a  dls- 
tribntire  abaie  of  the  estate  of  Leonard  V. 
Brown,  late  of  the  Oonnly  ttt  Lee  In  said 
State,  and  whereas,  the  said  8.  W.  Frlerson 
has  filed  bis  bond  in  this  (^ce  oa  audi  guard- 
ian as  required  by  law : 

Now,  therefore,  tor  the  better  securing  of 
said  estate  for  the  benefit  of  said  mlnOTs  and 
fhr  their  more  careful  malntraance  and  edu- 
cation I  do  hereby  conmdt  the  tuition,  guard- 
ianship and  education  of  the  said  Anna  Lin- 
nle  Brown,  L.  V.  Brown  .and  Roddy  M. 
Brown  to  you  the  said  S.  W.  Frlerson  charg- 
ing you  to  maintain  them  In  meat  drink, 
washing,  lodging,  clothing  and  such  good  ed- 
ucatlOD  as  may  be  fitting  according  to  cir- 
cumstances of  intwest  of  the  said  minors 
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during  thetr  ndmurlty,  take  diaige  of  Outa 
estate,  do  sndi  tiUogs  u  the  guardian  shonld 
and  render  a  true  and  faithful  aoconnt  of  tba 
Bald  estate  and  of  your  managemant  tberoof 
irtun  tlioreiinto  dnly  leqnliea.  . 

Olren  under  my  hand  and  Mai  this  lOtb 
day  of  Doconber  In  the  year  of  our  Lord  one 
thougand  nine  hundred  and  twelve  and  in 
the  one  hundred  and  thlrty-eerenth  year  of 
the  Indwtndence  ot  tin  United  States  of 
America. 

(Signed)       John  BL  Smith  (L.  8.) 

Judge  of  Probate  for  Lee  Ommtj. 

Order. 

This  matter  oomea  on  to  be  heard  by  me 
OQ  appeal  from  the  Court  of  Probate.  I 
heard  said  appeal  in  open  Gourt  at  Blehop- 
Tille,  but  reserved  my  decision  until  this 
date.  After  hearing  argument,  pro  and  con, 
and  after  carefully  considering  the  ground 
of  said  appeal.  I  am  convinced,  that  tbe  order 
of  tbe  JudgQ  of  Probate  in  appointing  S.  W. 
Frlerson,  guardian,  who  is  guardian  of  the 
Infant  children  of  the  deceased,  as  Adminis- 
trator of  the  estate  of  L.  V.  Brown,  should 
be  sustained. 

I  find  that  the  Judge  of  Probate  followed 
the  order  laid  down  In  the  statute  and  that 
he  committed  no  error  In  aK>olntliig  the  said 
S.  W.  Frlerson,  who  I  find  was  the  guard- 
ian and  I^al  r^res^tatlve  of  the  infant 
children  of  tbe  said  L.  V.  Brown  aa  Admin- 
istrator of  the  said  estate. 

The  appeal  Is  therefore  overruled  and  the 
action  of  the  Probate  Court  affirmed.  Let  a 
copy  of  this  Order  be  certified  to  tbe  Court 
of  Probate  for  Lee  County. 

Dated  Sumter,  8.  0^  March  27tb,  1013. 

(Signed)  Ernest  Gary, 

Presddlng  Judge  in  Third  Ctrcnlt 

A.  B.  Stucbey  and  Marlon  W.  Seabrook, 
both  of  Sumter,  and  D.  W.  Bobinson,  of  Co- 
lumbia, for  appellants,  l*.  D.  Jennings  and 
R.  D.  Epps,  botb  of  Sumter,  and  T.  O.  Me- 
Leod,  at  Blshopvflle^  tot  ra^ndent 

WATTS,.  J.  This  ia  an  appeal  tnan  an 
ordw  ot  Jcdm  M.  Smith,  probate  Judge  for 
Lee  county,  aj^HilntlnK  8.  W.  Frlerson  aa 
administrator  ot  the  estate  of  Ll  V.  Brown, 
deceased.  The  appeal  from  this  order  was 
heard  by  hla  honor,  Bmeet  Gary,  at  Blahop- 
vUle,  and  his  htmor  overruled  the  appeal  and 
affirmed  order  of  probate  court  The  reeord 
discloses  that  L.  Y.  Brown  waa  killed  by 
a  train  of  cars  at  Lyndiborg,  Norember  15, 
leiii;  that  he  died  intestate,  leaving  a  wid- 
ow, Battle  P.  Brown,  and  ttiree  small  dill- 
droi,  aged  six,  four,  and  two  respectively; 
that  he  left  a  small  personal  estate  ot  fbe 
value  approximately  of  «S00;  Oat  it  will 
be  necessary  for  administrator  to  tning  suit 
against  railroad  for  alleged  wrongful  kill- 
ing. The  record  shows  that  Mrs.  Brown, 
the  widow,  applied  for  letters  of  adminis- 
tration on  November  20,  1912,  and  dtetloo 


dnly  issued  retnmaUe  on  Decembn  B.  3912; 
that  on  November  26th  she  withdrew  thli 
petition,  or  attemped  to  do  so  by  flUng  an- 
other petitim,  asking  Oat  8.  W.  Frlerson  be 
appointed  admlnlstntor,  and  at  Oie  same 
time  Frlerson  applied  for  letters  of  adminii- 
tratlon.  Upon  these  two  petitions  a  dtatlmi 
was  issued  returnable  on  December  10, 1912, 
at  11  o'clock  a.  m.  Upcrn  Qiis  day  a  petlttoa 
was  presmted  tv  tba  broOiers,  one  J.  B. 
Brown  was  the  oldest  halt-brother  of  tba 
deceased,  and  George  O.  Brown,  tlw  only 
brother  of  the  deceased  of  the  whole  blood. 
asUng  for  their  appointment  as  admlnlstra- 
ton  of  the  deceased's  estete^  and  protesttng 
against  the  appointment  of  Frlerson.  The 
widow  and  h»  ddldren  are  the  sole  helrt 
and  diatrlbutees  of  the  esteto  of  the  deceased 
and  sole  beneficiaries,  under  the  atatnte 
against  the  railroad,  known  as  flbe  **Li»d 
(3ampbdl's  Act,**  and  amendment  thereto. 
Upon  lOMfper  petltkm  Uie  probate  court  w 
December  10^  191%  duly  appointed  8.  W. 
Frlerson  the  general  guardian  <rf  die  ndnor 
children  ot  the  deceased,  L.  T.  Brown,  and 
his  widow,  and  this  petition  was  made  by 
Hattie  P.  Brown,  with  whom  ttie  diildreo 
lived;  lihe  bdng  tbsSr  mother.  When  ttis 
hearbig  was  had  for  the  aivolntmait  of  flie 
administrator  of  the  eetat^  the  imAate  court 
appointed  Frlerson  administrator  (tbe  widow 
asked  this)  In  preference  to  the  broOMr  and 
half-brother.  The  order  of  the  probate  oovrt 
and  circuit  court  should  be  set  out  In  the 
report  <^  the  case.  From  tndar  ot  dreuit 
court,  J.  Bllerbe  Brown  and  George  Oi&own 
appeal  and  seek  to  reverse  the  same. 

The  appdlante  bj  th^  enapttons  present 
the  question  as  to  who  is  the  propor  pmon 
ntltled  to  adndntstw  undtt  tbe  stetate^ 
and  contoid  further  Uiat  Frlerstm's  avpoiBtF 
ment  as  guardian  of  the  minors  was  iUegsJL 
null,  and  void,  and  done  for  the  pnxpoae  ot 
clr(;umrenting  the  provldons  of  the  statute 
law  of  the  stete,  and  done  secretly  and  sor* 
reptltlously,  after  the  time  set  torUi  finr  tee 
hearing  of  the  cause,  without  their  knowl- 
edge or  consent  The  record  shows  that  the 
children  were  minors,  living  wtOi  Uielr  motlh 
er,  undw  the  age  ot  14  years,  and  open  s 
proper  petition  presented  to  prop«  andunitr 
Frlersra  was  adjudged  by  a  court  of  orai- 
petent  Jurisdiction  a  fit  and  proper  perscm 
to  be  appointed  guardian  of  Oie  minor  diU- 
dren,  that  he  was  duly  appointed  and  qual- 
ified as  guardian  of  the  diildren,  and  there- 
by became  their  legal  representative;  that 
the  proceedings  appointing  him  as  guard- 
ian have  not  been  appealed  from,  or  in  any 
manner  attadted  by  any  direct  proceedings 
against  him  to  set  them  aslda 

[1]  There  is  no  question  but  tbe  probate 
court  for  Lee  conn^  had  Jurisdiction  to 
make  the  appointment,  and,  having  done  oa, 
the  app<^tment  cannot  be  attacked  collat- 
erally. Section  3606  of  the  Code  of  Law^ 
1912,  prescribes  the  order  in  which  persons 

are  entitled  to  letters  of  administration. 
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First  comes  the  husband  and  wife  of  the  de- 
ceased, with  proviso  aa  to  power  to  revoke, 
etc.  The  second  is  as  foQows:  *'If  there 
be  no  husband  or  wife  of  the  deceased,  or 
If  they  do  not  apply,  then  to  the  child  or 
children,  or  their  legal  represoitatiTea.** 

[2]  We  think  that  this  expression  is  broad 
enough  to  snstaln  the  order  appealed  from. 
The  widow  applied  for  letters  and  ^thdrew 
her  application  and  asked  that  Frlerson  be 
appointed;  the  children  were  minors,  and 
Frierson  was  their  guardian,  duly  appointed, 
(jnalifled,  and  commissioned  as  sncli,  and 
Oiereby  became  their  legal  representatlTe, 
and  entitled  to  administer  in  pref^ence  to 
class  3  or  class  4.  in  whidi  last  class  the 
full  brother  would  have  been  entitled  to  the 
letters  of  administration.  In  25  Oyc.  ITV, 
the  term  "legal  representatlTe"  is  defined: 
"One  who  lawfully  represents  another  in  any 
matter  whatever;  one  who  legally  and  law- 
fully represents  another  In  any  matter  or 
thing  of  whatevte  natnre  or  character  It  may 
be;  any  person,  nfttural  or  artiflt^U  who, 
i^peration  of  law,  stands  In  the  place  of, 
ana  represents  the  interests  of  another;  any 
persdn  or  corporation  having  a  beneficial  in- 
toest  In  property,  real  or  personal;  one 
irtko  takes  nnder  the  statute  of  distrHmtUm; 
sometimes  the  term  la  used  as  synoi^rmons 
with  'representative,*  lawful  representative,* 
or  'personal  representative"*  This  view  is 
sustained  by  decisions  of  other  statea  Mo- 
Lain  V.  Bedgood,  89  Oa.  793,  15  S.  B.  670; 
Johnson  V.  Ames,  11  Pick.  (Mass.)  ITS;  In  re 
Weeks*  Estate,  40  Ind.  App.  139,  81 N.  B.  107 ; 
Mattox  V.  Embry,  131  Oa.  283,  62  &  B.  202. 

The  exceptions  are  overruled. 

Judgment  affirmed. 

GABY,  0.  3^  and  HTDBICK  and  FBA- 
8BB,  JJ.,  concur. 
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(Supreme  Court  of  Sooth  Carolina.    Oct  24, 

1913.) 

L  CaBBIBBS  268*)— MXLBAOB  TlOKBIS— SUB- 

nQuxifT  TABim— BrvBOT  OB  Tioxsn  Is- 

aUKD. 

Wbere  d^endant  carrier,  under  sdiednles 
filed  with  the  Interstate  Commerce  Commission, 
■old  a  mileage  ticket  to  plaintiff,  providing  that 
tickets  issued  in  exchange  for  mileage  coupons 
would  be  honored  for  continaons  passage  to 
destination  when  presented  in  connection  with 
the  mileage  ticket  without  limitation  as  to  time, 
it  conld  not  by  filing  new  schedules,  providing 
that  mileage  tickets  so  exchanged  would  be 
honored  only  for  contlnuODS  passage  to  destina- 
tion commencing  on  the  date  stamped  on  the 
back  thereof,  which  date  should  be  that  on 
which  the  tickets  were  issued  In  exchange  fbr 
coupons,  change  plaintiffs  contract  so  as  to 
limit  the  time  of  use  of  tickets  issued  on  his 
booli,  and  the  fact  that  sach  tickets  were  good 
for  transportation  in  accordance  with  plain- 
tiff's contract  did  not  constitute  a  discrimina- 
tion hi  vioIaHon  of  the  interstate  commerce  act 


(Act  Veb.  4,  1887,  c  104.  24  Stat  899  [U.  S. 
Comp.  St  UOl,  p.  SIM]). 

[Bd.  Note,— For  other  caaesL  sas  (Sanisn, 
Cent^I^IJ  IXaU  1012,  Ia^l01&-lffil8;  Deo. 

2.  Afpbax.  Aim  Brbob  (1 1082*)— iHsrauoxioii 

Where  plaintUI,  In  an  action  against  a  car- 
rier for  refusal  to  accept  a  mileage  ticket  for 
transportation,  was  entitled  to  a  peremptory  in- 
struction that  the  ti^et  tendered  was  good,  de- 
fendant was  not  prejudiced  by  an  iostructlon 
that  its  agents  could  waive  a  stipulation  in  the 
contract  with  reference  to  limitation  of  tickets 
issned  on  mileage  and  leaving  it  to  the  jury  to 
say  whether  they  had  dona  sow 

[Bd.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Ont  Dig.  i|  4212HUSSiS;.  Dee.  Dig.  { 
1062.^] 

3.  I^AVAOBB    0    ftl^PUimiVB  DUfASIB— 

TOKTS. 

Though  a  tort-feasor  is  not  conscious  of  an 
invasion  of  the  rights  of  another,  yet  if  a  tort  is 
committed  in  such  a  manner  or  under  such  dr- 
cnmstances  that  the  jury  may  find  that  a  person 
of  ordinary  reason  and  prudence  would  have 
been  conscious  of  it  as  such,  it  warrants  the 
Infliction     punitive  damages.  ' 

[Bd.  Note.— For  other  cases,  see  Damages^ 
Cent  Dig.  H  198-201;  Dec.  Dig.  {  81.*] 

Appeal  from  Common  Fleas  (Circuit  Gonrt 
of  Hampton  County. 

"To  be  officially  reported." 

Action  by  A.  8.  Eberle  against  Uie  South- 
ern BaUway  Company.  Judgment  for  plaln- 
ISttt  and  dctaidant  anwals.  Affirmed. 

J.  W.  Moore  and  J.  W.  A^uel.  both  of 
Hampton,  for  appellant  J.  W.  Vincent  and 
Geoi^e  Warren»  both  of  Hampton,  for  le- 
spondent 

HTDBXCK,  J.  This  appeal  Is  from  a  judg- 
ment against  defendant  for  damages  for  the 
unlawful  and  wanton  invasion  of  the  rights 
of  the  plaintUr,  as  a  passenger,  by  one  of 
defendant's  ticket  collectors.  The  action 
grew  out  of  the  following  facts:  On  July 
12,  1910,  plalntlir  purchased  one  of  defend- 
ant's mileage  tickets,  the  coupons  of  which 
were  exchangeable  for  passage  tickets,  which, 
by  the  terms  of  the  contract,  were  to  be  hon- 
ored "when  presented  in  connection  with  the 
mileage  ticket"  This  mileage  ticket  was 
issued  in  accordance  with  the  schedule  of 
rates  which  had  been  filed  with  the  Inter- 
state Commerce  Commission  and  published 
and  was  in  effect  at  that  time.  Thereafter 
defendant  filed  with  the  Commission  a  mile- 
age ticket  contract,  wherein  the  requirement 
as  to  the  exchange  of  mileage  coupons  for 
passage  tickets  and  the  use  thereof  was 
changed,  so  that  such  tickets  would  "be  hon- 
ored for  continuous  passage  to  destinations 
commencing  on  date  stamped  on  back  of 
such  exchange  tickets,  which  dates  shall  be 
the  dates  on  whidi  such  tickets  are  issued  In 
exchange  for  coupons."  This  modification  of 
the  previous  tariff  went  into  effect  S^tem- 
ber  21,  1910,  and  was  effective  on  May  19, 
1911,  when  defendant's  ticket  collector  re- 
fused to  honor  a  passage  ticket  from  Char- 
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lotte,  N.  0.,  to  Columbia.  S.  0.,  wUcb  plain- 
tiff had  obtained  on  October  16,  1910,  by 
exdiange  of  conpons  from  his  mileage  tick- 
et, after  the  new  mileage  ticket  contract 
bad  gone  into  effect  For  reasons  unneces- 
sary to  Btat^  plaintiff  decided  not  to  use  the 
tidcet  on  the  date  of  issne^  which  was  stamp- 
ed on  the  back  of  it  The  tlAet  collector 
refused  to  honor  it  on  the  ground  that  It 
was  out  of  date;  passage  not  having  been 
commenced  on  tbe  date  of  issue. 

Plaintiff  testified  in  substance:  "On  de- 
ciding not  to  use  ticket  that  day,  went  to 
defendant's  ag»it  at  Charlotte  and  aaked 
him  to  take  Xt  back  and  give  me  back  the 
coupons.  He  r^sed,  but  said  agent  at  Go- 
lumbla  would  redeem  tidcet;  saw  ageni  at 
Columbia  next  day;  said  he  had  formerly 
redeoned  such  tickets  but  bad  not  done  so 
for  some  time,  but  that  It  would  be  redeemed 
if  sent  to  AtUnta  ofltee;  asked  him  if  I 
could  rfde  on  It,  and  he  said,  'Certainly  I 
could.'  On  May  IB,  1911,  became  passenger 
on  defoadanfs  road  from  Charlotte  to  Co- 
lumbia and  pi^sented  this  ticket  to  ticket 
oiUector,  who  'refused  to  honor  it  on  the 
ground  that  It  was  out  of  date,  and  th^ea^ 
ened  to  eject  me  unless  I  would  pay  fare  In 
cash.  He  refused  to  hear  or  heed  my  ex- 
planation as  to  how  I  happened  to  have  the 
ticket,  and  as  to  what  defendant's  agents 
had  told  me,  and  insulted  me  by  telling  me 
that  I  might  have  stolen  It,  and  that  I  was 
lying  in  what  I  was  saying  about  It,  and 
that  he  would  eject  me  it  I  did  not  pay  my 
fare.  On  my  refusal  to  pay  and  threat  to 
forcibly  resist  expulsion  from  train,  he  con- 
temptonsly  told  me  that  he  would  pay  my 
fare  and  make  me  a  present  of  It  Under 
the  circumstances  I  paid  my  fare  in  cash." 

It  appears  from  some  of  the  allegations 
of  the  complaint,  and  testimony  elicited,  and 
the  argument  of  plalntlflTs  attorneys,  that 
they  sought  to  bring  this  case  within  the 
prlnrfples  of  Smith  v.  Railway,  88  S.  C.  421, 
70  S.  B.  1057,  34  I*  B.  A.  (N.  S.)  708.  But 
that  case  was  different  from  this  in  at  least 
two  material  particulars:  First,  In  that  ca^e 
no  question  of  any  departure  from  the  tariff 
made  and  filed  with  the  Interstate  Commerce 
Commission  and  published,  as  required  by 
the  act  of  Congress,  or  from  the  privileges 
therein  and  thereby  contracted  for,  was  rais- 
ed by  pleading  or  proof  or  presented  to  the 
circuit  court  and  relied  upon  as  a  defense, 
and  therefore  no  such  question  was  properly 
before  or  decided  by  this  court  Second,  the 
contract  in  that  case  provided  that  the  mile- 
age coupons  would  be  honored  in  exchange 
for  passage  tickets,  which  would  be  issued 
"In  accordance  with  special  tariffs  and  cir- 
culars of  Instructions,"  and  that  provision 
was  one  of  the  grounds  of  decision,  but  it 
does  not  appear  that  the  plaintiff's  contract 
contained  any  such  provision. 

[1]  On  the  other  hand,  defendant's  attor- 
ney contends  that  this  case  is  within  the 
act  regulating  commerce  and  the  principles 


of  those  cases  which  hold  that  the  carrier 
cannot  d^nrt  from  the  tariff  filed  and  pub- 
llahed,  as  required  by  that  act,  and  the  priv- 
ileges and  tadlitiea  therein  granted  and  al- 
lowed. 

Defendant's  contention  that  the  filing  of  a 
subsequent  terifl  had  the  effect  of  cnncdlng 
and  annulltaig  the  contract  which  it  had 
made  with  the  plaintiff  is  untenable.  The 
case  of  LonisvlUe  ft  N.  B.  Go.  r.  tfottle;.  219 
n.  S.  467,  SI  Sup.  Gt  171.  66  li.  Ed.  297,  84 
L.  &  A.  <N.  S.)  671,  ia  relied  upon  to  sus- 
tain that  contention.  But  learned  counsel 
baa  evidently  OTerloofced  the  difference  be- 
tween ttie  effect  of  an  act  of  Oongresa  and 
an  act  of  tiie  raUroad  company  upon  gatii 
contracts.  In  the  Mottley  Case  the  court 
held  that  an  act  of  Congress,  passed  within 
the  exercise  of  its  constltational  power  to 
regulate  commerce,  which  made  unlawful 
the  contract  which  had  theretofore  been  law- 
ful, rendered  it  incapable  of  enforconent 
But  that  la  very  different  from  holding  that 
the  railroad  company  can,  by  any  act  of  its 
own,  destroy  the  validity  of  Its  own  valid 
contracts.  Sadti  a  proposition  cannot  be  sus- 
tained upon  reason  or  authorl^. 

It  is  true  that,  when  a  schedule  of  rates 
has  been  filed  and  published  as  required  by 
the  act,  it  has  the  force  and  effect  of  law, 
and,  until  changed  in  the  manner  prescribed 
by  law,  it  cannot  be  departed  from  in  favor 
of  any  passenger  or  shipper  so  as  to  give 
liim  any  undue  preference  or  advantage,  or 
subject  others  to  any  unjust  or  unreasonable 
prejudice  or  disadvantage,  or  create  any  un- 
just discrimination.  But  it  is  equally  true 
that,  when  a  member  of  the  public  makes  a 
contact  with  a  carrier,  which  the  act  regu- 
lating commerce  permits  the  carrier  to  make, 
and  which  is  in  accordance  with  the  tariff 
In  effect  when  It  Is  made,  the  carrier  cannot, 
by  any  act  of  its  own,  destroy  or  impair  the 
validity  of  such  contract  To  hold  other- 
wise would  violate  the  fundamental  princi- 
ples of  law  and  Justice.  The  contract  which 
defendant  made  with  the  plaintiff,  In  selling 
him  the  mileage  ticket,  did  not  violate  eltber 
the  letter  or  the  spirit  of  the  Interstate  com- 
merce law.  The -sale  of  such  tickets  ia  not 
only  not  prohibited  by  the  act  but  Is  au- 
thorized, in  express  terms,  In  section  22  (Act 
Feb.  4,  1887,  c.  104,  24  Stat  387  [U.  S.  Comp. 
St  1901,  p.  3170]).  The  authority  to  make 
such  contracts  carried  with  it  by  necessary 
implication,  the  right  and  duty  to  perform 
them  according  to  tbelr  terms;  and  it  also 
Implied  the  declaration  of  Congress  that  In 
the  making  and  performing  of  such  con- 
tracts, no  such  discrimination  would  t>e  cre- 
ated as  the  act  was  intended  to  prohibit 

In  Interstate  Com.  Com.  v.  BaltimOTe  &  O. 
R.  Co.,  145  U.  S.  263,  12  Sup.  Ct  844,  36  L. 
Ed.  600,  the  court  affirmed  the  right  of  car- 
riers to  sell  "party  rate"  tickets  at  a  lower 
rate  than  regular  individual  tickets  on  the 
ground  that  it  was  not  an  unjust  discrimina- 
tion in  favor  of  thgjf^^ti^^^^That 
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prlndple  was  reaffirmed  In  Texas  &  P.  B.  Co. 
V.  Interstate  Com.  Com.,  162  U.  S.  197,  16  Sup. 
Gt  666,  40  U  Ed.  940.  and  in  Interstate  Com. 
Com.  T.  Alabama  M.  R.  Co.,  168  U.  S.  144. 
18  Sup.  Ct  46,  42  L.  Ed.  414. 

In  tbls  case  no  dlfEerence  was  made  in 
plalnttiTs  &Tor  in  the  rate.  Tbe  only  differ- 
ence between  plaintiff's  contract  and  tbe 
one  snbsequentlr  filed  appears  to  be  in  tbe 
time  when  passage  tickets  mnst  be  used  aft- 
er baving  been  Issued.  We  are  nnable  to  see 
wbereln  carryli^  out  tbe  plaintiff's  contract, 
as  to  tbat  requirement,  would  bare  given  him 
any  such  undue  or  unreasonable  preference  or 
advantage  over  other  passengm  as  the  act 
was  Intended  to  prevent. 

PlalctifTs  contract,  having  been  made  In 
accordance  with  and  under  the  sanction  of 
the  law,  was  valid,  and  tbe  subsequent  filing 
and  publication  of  a  tariff  containing  a  dif- 
ferent contract  cannot  be  allowed  to  have 
the  effect  of  canceling  and  annulling  the  ex- 
diange  requirement  of  bis  contract  and  sub- 
stitaUng  (or  it  the  one  SDhaequently  filed 
and  published.  It  would  be  as  sound  In  prin- 
ciple to  hold  that  the  company  could  by  a 
subseqnent  tariff  cut  down  tiie  time  within 
whi^  the  mileage  coupons  in  the  ttcket  which 
it  sold  plaintiff  could  be  used  fnun  one  year 
to  three  montha  and  thereto  confiscate  ttioee 
which  had  not  been  used  at  the  end  of  three 
months  as  to  say  that  it  conld  In  that  way 
deetroy  or  Impair  the  validity  at  that  part  of 
the  coatxact  which  provides  that  passage 
tidcets  obtained  by  exchange  for  coiQwns 
from  tbe  ticket  will  be  honored  at  any  time 
wltliln  the  year  when  presented  with  tbe 
mileage  ticket 

This  case  does  not  fall  within  the  principle 
of  the  Armour  Packing  Co.  Gaae^  209  U.  & 
fi7,  28  Sup.  Ct  428,  U  Ed.  681,  which 
dealt  witti  a  vitiation  of  the  Interstate  com- 
merce act  by  carrying  oat  a  contract  for  a 
rate  for  the  transportation  of  property,  after 
it  had  bem  dianged  by  the  filing  and  publica- 
tion of  a  higher  rate.  The  act  not  only  does 
not  sanction  the  making  of  sncb  contracts 
bat  by,  necessary  Implication  forblcto  it,  be- 
caose.  If  allowed,  they  ooold  be  osed  as  a 
means  of  creating  and  continuing  the  very 
dlBcrimlnatlQps  and  laequallties  In  rates 
which  the  act  was  intended  to  prevent  and 
thereby  thwart  ifaB  i>uTpo8&  But  the  act 
expressly  permits  the  sale  of  mileage,  com- 
mntation,  and  ncursion  tickets,  and,  as  we 
have  seen,  tbe  permission  is  tantamount  to 
a  dedaraCLon  tbat  no  unjust  discrimination 
will  be  wrought  tiiereby  and  carries  with  it 
the  right  and  the  correlative  duty  to  perform 
such  contracts  according  to  their  terms.  It 
appears,  therefore,  tbat  the  ticket  tendered 
by  plaintiff  was  good  and  should  have  been 
honored,  not  because  of  any  supposed  waiver 
of  any  stipulation  of  the  contract  by  tbe  de- 
fendant's agents,  as  plaintiff's  counsel  at- 
tempted to  show,  .bat  because  It  was  issned 


and  presented  in  accordance  with  the  terms 
of  the  contract  The  Aldrlch  Case,  79  S.  E. 
316,  recently  filed,  and  tbe  cases  therein  cited, 
show  clearly  that  plaintiff  could  have  ac- 
quired no  right  by  virtue  of  anything  that 
either  of  defendant's  agents  told  bim.  No 
statement  which  they,  or  either  of  them, 
made  to  blm  gave  his  contract  any  more 
validity  or  vitality  than  it  already  had. 

[2]  Therefore,  while  the  court  erred  in 
charging  the  Jury  that  defendant's  agents 
could  waive  the  stipulation  of  the  contract, 
and  in  leaving  it  to  tbe  Jury  to  say  whether 
they  bad  done  so,  the  error  was  favorable  to 
defendant,  because  It  afforded  defendant  an 
opportunity  of  escape  from  liability  on  the 
finding  against  the  alleged  waiver,  when  the 
plaintiff  was  entitled  to  have  the  Jury  in- 
structed tbat  the  ticket  was  good  and  tbat  it 
should  have  been  honored.  Therefore  tbe 
error  was  not  preJudiclaL 

[3]  The  only  other  question  made  by  the 
exceptions  Is  whether  the  court  erred  in  re> 
fusing  to  charge  defendant's  second  request 
to  wit:  "If  the  Jury  shall  find  that  defend- 
ant's agent  on  train  threatened  to  eject  plain- 
tiff by  mistake,  under  a  supposed  right  then 
they  cannot  give  punitive  damages;  unless 
act  was  done  with  actual  wrong  Intention 
and  with  such  recklessness  as  to  show  malice 
or  a  conscious  disregard  of  plaintiff's  right 
they  cannot  find  any  punitive  damages."  The 
request  was  not  in  accord  with  the  principle 
laid  down  in  ToUeson  v.  Railroad  Co.,  88  8. 
a  7,  70  S.  E.  311,  where  It  was  held  that 
even  though  a  tort-feasor  might  not  be  con- 
scious of  bis  Invasion  of  the  rights  of  an- 
other, yet  if  the  tort  was  committed  in  eucb 
a  manner  or  under  such  circumstances  that 
the  Jury  find  that  a  person  of  ordinary  rea- 
son and  prudence  would  have  been  conscious 
of  It  as  such,  it  warranted  the  Infilction  ot 
punitive  damages. 

Affirmed. 

QABT,  0.  and  WATTS  and  FBASBB, 
J  J,,  concnr. 

(9e  8.  c.  si> 

HOOVER  V.  THAMES  et  aL 

(Supreme  Court  of  South  Carolina.    Oct  14, 
1913.) 

Chattel  Mobtoaoeb  ({  172*)— Action  roa 
PossEssioK  OF  Pbopebtt— DsrERBEa— Coun- 

TEBCI-jLUfS. 

In  a  chattel  mortgagee's  action  to  recover 
possession  of  property  which  he  sold  the  mort- 
gagors, for  the  purpMe  of  foreclosing,  the  mort- 
gagors could  set  up  a  connterclaim  for  damages 
from  false  representations  by  tbe  mortgagee 
concerning  the  property,  and  for  breach  of  war- 
ranty. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortnges,  Cent  Dig.  Sf  306-308,  810-SlC; 
DeclDir  I  172.*J 

Appeal  from  Common  Pleas  Circuit  Court 
of  Hampton  County:  Rice,  Judge. 
"To  be  officially  reported." 
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Actum  hj  J.  "BL  Hoorer  against  James  r. 
Thames  aad  otlieia.  From  an  order  allowing 
an  wnOTKlmwit  to  tbe  answer,  plaintiff  ap- 
peala  Affirmed. 

W.  8.  Tlllinghast  of  Beaufort,  for  appel- 
lant W.  B.  De  Loacb,  of  Camden,  and  J. 
W.  Manuel,  of  Hampton,  tor  respondents. 

HTDKICE,  J.  Plalntur  sold  defendants  a 
planing  mill,  and  took  tbelr  notes,  secnred  by 
a  mortgage  of  the  mill,  In  part  payment  of 
the  parchaae  money.  Defendants  baring 
failed  to  pay  the  notes  at  maturity,  and  hav- 
ing refused  to  dellrer  the  mortgaged  proper* 
ty  to  plaintiff  on  demand,  this  action  was 
brought  to  recover  possession  thereof  for  the 
purpose  of  foreclosing  the  mortgage. 

Tbe  defendants'  first  answer  was  a  general 
denial.  Subsequently  tbey  moved  for  leave 
to  amend  their  answer  by  setting  up  a  coon* 
terclaim  for  damges  resulting  to  them  on  ac- 
count of  alleged  false  and  fraudulent  misrep* 
resentatlons  of  the  plaintiff  In  the  sale  of 
tbe  mill  as  to  its  condition  and  Its  fltnesa 
for  the  purposes  for  which  they  bought  it, 
and  tor  breai^  of  warranty.  From  tbe  order 
allowing  tbe  amendmuit,  tbe  lAalntlff  ap- 
pealed. 

The  case  Is  controlled  by  the  decision  In 
Woodruff  Machinery  ft  Ml^  Co.  t.  Tlnuna. 
93  S.  G.  99,  7e  S.  B.  U4. 

Affirmed. 

GARY,  a  and  WATTS  and  FBABBB. 
JJ.,  concur. 


m  a.  C.  88) 

UNIpN  BUILDINO  ft  LOAN  A8SV  T. 

McNALLT. 

(Supreme  Court  of  South  Carolina.    Oct  23, 
1913.) 

BUILDINO  AWn  LOAH  ABSOCIATIOnS  rt  32*>-. 
AonONS— GOMFtTTATION  OF  AlfODNT  DUS. 

In  an  action  by  a  bailding  and  loan  asso- 
ciation on  bonds  secored  by  a  mor^^ie,  a  bond 
cannot,  in  computinK  the  amount  due,  be  split 
into  two  loans,  but  moat  be  treated  as  one  loan, 
and  Qie  amount  due  be  computed  by  calculating 
the  Interest  on  the  same,  with  credits  for  all 
payments  according  to  the  laws  of  the  state  and 
the  oonatitntbm  and  by-laws  of  the  assoda- 
ti<»L 

(Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  IMg.  it  48-60i  67; 
Dec  Dig.  S  32.»] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Union  County;  R.  W.  Memmlnger,  Judge; 

Action  by  the  Union  Building  &  Loan  As- 
sociation against  R.  Lindsay  McNally.  From 
an  order  sustaining  defendant's  exceptions  to 
the  master's  report,  plaintiff  appe^  Ap- 
peal dismissed,  and  cause  remanded. 

The  following  are  Ibe  ezceptlona: 
'Tlalntlff  appellant,  fbr  the  pnrpoae  of  ap- 
peal to  tbe  Supreme  Court  Oierefrom,  cicepts 
to  the  intermediate  order  or  decree  of  his 


honor  Judge  MemmlngW,  bereln,  datttd  Fdh 
uary  14,  1913,  upon  Uie  ftdlowUig  gnnmds: 

"Because  his  honor  erred  therein: 

"(X)  In  holding  and  deciding  that  the  msa- 
ter  could  not  spUt  the  loan  evidenced  by  tbe 
sU  hundred  (¥600)  dc^lars  btmd  Into  two 
loans,  88  he  did.  to  wit,  a  loan  of  |400  as  of 
date  Uay,  1001,  and  a  loan  of  9200  of  date  of 
the  9600  bond,  and  sustaining  defendants 
second  and  fourth  exceptions  to  the  retort  of 
the  special  master,  and  reversing  the  master 
In  that  particular. 

"(2)  In  hoiang  and  deciding  that  the  mas- 
ter. In  ascertaining  the  amounts  due  plain- 
tiff on  the  several  bonds,  mnst  give  the  de- 
fendant credit  for  all  payments  as  made  by 
him;  and  sustaining  defendant's  t^tb  ex- 
ception, which  is  as  follows:  'Becanae  the 
special  master  erred  In  not  allowing  proper 
credits  for  eacb  and  every  item  appearing  up- 
on defradant'a  passbook,  which  was  in  evi- 
dence, and  uncontradicted  and  unquestioned;* 
whereas,  be  should  have  bold,  as  contended 
by  plaintiff,  that  defendant  should  not  have 
credit  In  ascertaining  the  amounts  dne  on 
the  debts  sued  on,  evidenced  by  the  bonds 
set  out  In  tbe  case,  for  interest  and  premium, 
paid  on  tbe  loan  appearing  on  bis  passbook 
as  made  In  May,  1901,  and  which  was  settled 
before  the  $600  loan  was  mad^  an  entirely 
different  and  ended  transaction,  the  Interest 
and  premium  on  vM&i  said  loan  of  $400  Id 
Uay,  1901,  was  $2.50  per  month,  and  was 
paid  from  June,  1901,  to  liay,  190S  (Indnsive) 
being  for  twenty-four  (24)  months,  amount- 
ing to  $60,  and  was  paid  for  the  use  of 
money,  and  on  a  debt  ratlrely  distinct  from 
each  and  all  of  the  debts  sued  on  In  this  case, 
and  waa  a  finished  and  wded  and  settled 
transaction.  In  the  settlement  of  which  trans- 
action defendant,  or  the  one  for  whom  he 
got  the  money,  got  credit,  In  tbe  way  of  al- 
lowance of  It  as  interest  paid,  on  the  loan. 

"(3)  In  holding  and  deciding  that  In  this 
case.the  defendant  should,  at  the  time  of  tiie 
first  loan  of  $200  (on  Sept^ber  10,  1900,  on 
one  share  of  stock  redeemed)  lec^ve  credit 
($226)  for  two  hundred  and  tmnty-five  dol- 
lars, tbe  amount  of  the  stodE  payments  made 
on  the  five  shares  of  stock  owned  by  him. 
which  was  assigned  to  the  association  as  col- 
lateral at  the  date  of  tbe  bond,  as  the  witb^ 
drawal  value  of  said  five  shares  of  stock,  at 
that  time  by  the  roles  and  by-laws  of  the 
association ;  and  in  not  holding  and  deciding 
that  the  withdrawal  valoe  of  tbe  ebarea  of 
Bto<^  so  ascertained,  sboold  be  ai^lled  re- 
spectively aa  credits  oh  the  loana  and  bonds 
evidencing  said  loans,  for  and  by  wlddi  tbe 
respective  aharea  of  atock  were  redeemed; 
and  la  sot  sustaining  tbe  special  nuusto-  In 
so  holding  and  reporting;  and  In  aostainlng 
defendant's  third  exception  to  tiie  reiwrt  of 
the  special  masta.  This  third  exception  of 
defendant* a  to  tbe  special  master's  report 
also  raised  tbe  point  that  the  withdrawal 
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Talne  of  the  stock  at  the  time  of  Its  a^Uca* 
tlon  on  the  loan  should  be  Increased  by  al- 
lowing Interest  on  the  amount  of  the  stock 
payments  at  the  rate  of  6  per  cent,  but  this 
claim  and  featnre  in  all  the  exceptions  was 
withdrawn  at  the  trial;  and  it  Is  therefore 
considered  that  his  honor  in  sustaining  this 
exception  did  not  mean  to  decide  that  such 
Interest  mnst  thus  be  added  in  fixing  the 
withdrawal  valne  of  the  stock.  And  there 
watf  not  a  scintilla  of  evidence  to  support 
thla  part  of  the  exception.  The  error  being 
that  Ills  honor  erroneously  applied  the  prin- 
ciples and  rules  settled  and  laid  down  in 
Bird  ft  C«.  T.  Kendall.  62  S.  a  178.  40  8.  B. 
142,  and  Association  t.  Holland.  60  S.  C. 
448,  43  S.  E.  978,  to  this  case,  where  the  facts 
and  conditions  were  very  different,  and  re- 
quired a  modification  of  the  general  rules 
laid  down  in  the  latter  case  (supra),  under 
the  license  given  by  tlte  Supreme  Court  so 
to  do,  in  the  following  language  in  said  case: 
These  rules  are  not  Intended  to  be  exhaus- 
tive' but  are  sufficient  for  the  determination 
of  this  case.  In  these  cases,  the  withdrawal 
value  of  the  shares  assigned  was  less  than 
the  loan,  and  the  face  of  the  bonds  evidenc- 
ing the  debts,  and  the  application  of  the 
same  to  the  debt,  stUI  left  the  borrowing 
stockholder  a  debtor  to  the  association,  ac- 
cording to  the  intention  of  the  parties  and : 
the  tenor  of  Uie  borrower's  written  bond, 
which  he  signed,  sealed,  and  delivered  to  the 
association;  while  in  this  case  the  applica- 
tion of  the  general  rule  laid  down  In  that  case 
would  overpay  the  debt,  and  make  the  as- 
sociation a  debtor  to  the  stockholder,  In  op- 
position to  and  in  violation  of  the  tenor  of  the 
bond,  whl<di  the  borrowing  Bto(^older 
solemnly  executed  and  left  with  the  associa- 
tion, wheredn  both  declare  that  the  stock- 
holder is  still  a  debtor  to  the  assodatiou  (the 
one  by  the  execution  and  the  other  by  the  ac- 
ceptance). In  these  cases,  also,  there  was 
only  one  loan,  and  the  borrowing  stockholder 
who  had  assigned  his  stock  to  the  association 
as  collateral!  security  did  not,  at  any  time 
afterwards,  claim  and  exercise  afterwards 
the  right  and  privilege  of  borrowing  on  other 
of  said  assigned  shares  by  way  of  redemp- 
tion, and  whldi  only  a  stockholder  coald  do, 
sncb  privilege  being  allowed  and  concnrred 
In  by  the  association;  while  in  this  case  the 
borrowing  stodcholder  afterwards  on  as 
many  aa  three  occasions  claimed  and  exer- 
cised BOth  xlgbt  and  privilege  as  a  stockhold- 
er, Willi  tba  assent  and  amcarrenoe  of  the 
association,  until  be  bad  in  succession  re- 
deemed each  ot  his  said  flva  shares  of  stodL 
by  borrowing  on  the  same  b  j  way  <MC  redenq^- 
tiini,  and  on  two  of  them  exercised  tbia  xoiv- 
llegfl^  wltii  assent  of  the  assodatlfm,  twice, 
wbkA  marked  dlflezenos  of  facts  and  rela- 
tlona  would  seem  to  reanire  a  modification 
of  tbe  genentl  rule  laid  down  in  those  cases, 
and  a  dlfleroit  ajq^Ucatlim  of  tbe  retiring 
values  of  tbe  several  shares  of  stock  to  tbe 


several  debts  made  in  the  redemption  of  tbe 
same,  as  was  done  by  the  special  master. 

•^c^ttlon  4:  In  holding  and  deciding 
that  defaidant  was  raititled  to  credit  on  his 
bond  for  $600  at  Its  date,  June  17,  1903,  for 
the  sum  of  two  hnndred  and  thirty-four  ((234) 
dollars,  as  the  amount  paid  on  the  said 
three  shares  then  redeemed,  bttag  the  with- 
drawal valtte  of  tbe  said  shares  so  redeemed ; 
and  In  sustaining  defendant's  fifth  exception 
to  tlw  special  master's  report  The  error  be- 
ing that  If  bis  honor  was  correct  in  sastain- 
Ing  defendant's  third  exception  to  tbe  said 
report,  and  holding  that  defendant  mnst  have 
credit  for  the  withdrawal  value  of  the  whole 
five  shares  of  stock  ($225)  on  the  bond  for 
the  flrqt  loan,  for  ($200)  two  hundred  dollars, 
at  its  date  of  tbe  bond  and  assignmettt  of  the 
stock  as  collateral,  on  September  10,  1900; 
and.  as  under  the  rule  of  partial  payments 
he  would  have  to  be  allowed  credit  for  all 
stock  payments  as  made  from  that  time  to 
the  making  of  tbe  next  loan,  then  to  allow 
him  credit  at  the  time  of  tbe  six  hundred 
dollars  loan  and  bond  would  be  very  certain- 
ly allowing  him  credit  for  the  same  stock 
payments  (whldi  fixes  the  withdrawal  value 
of  the  shares  In  this  case)  twice.  He  certain- 
ly should  not  have  credit  on  this  bond  for  tbe 
withdrawal  value  already  credited  to  him  on 
a  prior  bond  and  loan ;  and  it  is  equally  clear 
that  he  should  not  here  have  credit  for  inter- 
mediate stock  payment  which  had  In  any- 
way been  credited  to  him  before  the  ($600) 
six  hundred  dollar  loan  and  bond. 

"Exception  5.  In  holding  and  deciding  that 
defendant  was  enttUed  to  and  must  have 
credit  on  the  ($200)  two  hundred  dollar  bond 
at  its  date,  August  9.  1904,  for  ninety-two 
($92)  dollars,  the  amount  of  stock  payment  to 
that  time  on  and  the  withdrawal  value  of  the 
one  share  of  stodc  then  redeemed;  and  in 
sustaining  defendant's  sixth  exception  to  the 
said  report  of  the  special  master.  Tbe  error 
belnij  that  there  would  be  a  giving  him 
credit  twice  for  tbe  withdrawal  value  of  this 
share  of  stock,  just  as  pdated  out  under  ex- 
ception 4  above." 

Wallace  A  Barron,  of  ITnlon,  for  appellant 
J.  Ashby  Sawyer,  of  Union,  for  respondent 

FRABSB,  J.  Tbls  Is  an  action  by  the 
pbilntUf  on  three  bonds  executed  by  tbe  de- 
fendant to  tlu  plalntUE,  secured  by  a  mort- 
gage. Two  of  tbe  bonds  were  for  $200  each, 
and  tbe  third  was  for  $600.  Tbe  case  was 
referred  to  tbe  mastei;  who  made  bis  nport 
Iliere  were  eneptions  to  the  master's  re- 
port After  bearing  argument  the  presiding 
Jndge  made  the  following  order:  "This  mat- 
ter cmnes  before  the  court  upon  en^tlon 
filed  by  tbe  defendant  to  the  report  of  the 
q>eclal  master  herein.  The  special  master 
was  correct  In  saying  tiiat  the  legal  way  to 
ascertain 'the  amount  due  would  be  to  con- 
sider the  bonds  according  to  tb^  faces  and 
dates,'  but  tbe  qpedal  mastv  erred  XS^derj^I^ 
Digitized  by  OTjOQ 
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taking  to  BpUt  Into  two  loana  tbe  dx  huidred 
(9600)  dollar  bond.  He  sbonld  hare  simply 
taken  tbe  bonds  as  Onj  appeared  on  tb^ 
faces  and  dates  and  calculated  the  Interest  on 
same,  eiTing  credits  for  all  payments,  as 
made  by  the  defendant,  according  to  tbe  mles 
as  laid  down  by  onr  Sapreme  Court  In  sever- 
al recent  cases,  making  the  calculations  ac- 
cording to  the  rules  of  partial  payments,  and 
giving  credits  on  the  bonds  at  their  resvectlT^ 
dates,  for  the  withdrawal  value  of  the  stock 
assigned  and  surrendered,  according  to  the 
constitution  and  by-laws  of  plaintiff  corpora- 
tion. Without  passing  on  any  of  the  excep- 
tions,  except  those  presenting  the  above  ques- 
tions, tbe  exceptions  raising  tbe  above  ques- 
tions are  sustained;  and  the  case  is  hereby 
referred  to  the  master  for  Union  county  to 
make  a  calculation  of  the  amounts  due,  If 
any,  upon  the  several  bonds  sued  on  herein, 
and  In  accordance  with  the  above-stated 
prlndples.  R.  W.  Memminger,  Presiding 
Judge.  Pebmary  14, 1913." 

There  are  five  exceptions,  one  of  which  was 
abandoned  at  the  bearing.  There  Is  a  total 
misapprehension  of  Judge  Memminger's  or> 
der,  and  it  Is  unnecessary  to  consider  the  ex- 
ceptions separately.  Let  tbe  exceptions  be 
reported.  The  order,  In  short,  holds  that  it 
was  error  to  cut  up  the  f600  bond  In  two 
loans,  and  directs  the  master  to  make  a  new 
finding  on  tbe  basis  of  the  bonds  as  executed, 
allowing  credits  for  payments  and  cash  sur- 
render value  according  to  the  law  of  this 
state,  and  the  constitutiDn  and  by-laws  of  the 
association,  He  decided  nothing  but  that  the 
bonds,  as  executed,  should  be  the  basis  of 
calculation.    To  this  there  is  no  exception. 

The  appeal  Is  dismissed,  and  the  cause  re- 
manded for  tbe  purpose  of  carrying  out  tbe 
order  of  Judge  Mfemminger. 

GARY.  G.  J,,  and  HYDRICK  UiA  WATTS, 
J  J^t  concur. 

(96  S.  G.  S3) 

HUGGINS  et  al.  t.  PRICE). 

(Supreme  Court  of  South  Carolina.    Oct  28, 

1813.) 

1.  Powers  (|  32*)  —  Bxbcdtxoh  —  Powkb  of 

Appointment. 

Where  a  gift  of  property  in  trust  gave  the 
beneficiary  a  power  oi  appointment  by  her 
"last  will  and  testament  In  writing  authenticat- 
ed in  due  form  of  law,"  vacHi  power  cannot  be 
executed  except  by  will. 

[Ed.  Note. — For  other  cases,  see  Powers,  Cent. 
Big.  S§  104r-109,  128-132;   Dec  Dig.  f  32.*] 

2.  Wiixs  (I  740*)— Fault  SnrLncBHTS— 

DiSTUEBANCB. 

Where  land  was  granted  In  trust  for  a 
woman  and  her  heirs,  the  issue  of  her  body,  with 
power  to  her  of  appointment  by  will,  and  tbe 
sold  part  of  the  land,  giving  the  proceeds  to 
one  of  faer  sons,  and  mstributed  tbe  rest  of  the 
property  by  ber  last  will  and  testament  to  tbe 
other  children,  the  other  children,  having  ac- 
cepted tbe  beoefita  of  tbe  will,  could  not  set 
aside  the  sale ;  tbe  acts  of  the  beneficiary  con- . 


stitnting  a  Cunlly  settlement  whldi  aqnity  will 
not  dlstarb. 

gSd.  Note. — For  other  cases,  see  WlUs.  Gent 
.  ii  1888-1895 ;  Dec.  Dig.  |  740.«] 
3.  Estoppel  (|  98*) — Equitabui  Estopfsl. 

Where  proper^  was  granted  in  tmst  tot 
a  woman  and  her  beirs,  with  a  power  to  her  of 
appointment  by  will,  the  heirs  of  one  of  ber 
diildren  cannot  attadc  a  conveyance  of  a  part 
of  the  land  where  their  parent  was  given  the 
proceeds  as  his  share  of  the  raoperty,  tbe  re- 
mainder being  distributed  by  nie  nenenciaxT  to 
other  children,  as  such  heirs  conld  on^  cUm 
through  their  ancestor,  and  are  estopped  by  hii 
acceptance  of  the  proceeds. 

[Ed.  Note.— For  other  cases,  see  Bstoppd, 
Cent  Dig.  I  290;  Dec  Dig.  {  98.*] 

Appeal  from  Common  Fleas  Circuit  Court 
of  Borry  County;  O.  W.  Bagsdale,  Judge 

"To  be  officially  reported." 

Action  by  John  A.  Huggins  and  otben 
against  Georgia  Page  Price.  From  a  judg- 
ment for  defoidant,  plalntiflb  appeaL  Af- 
firmed. 

Sobt.  B.  Scarborougli,  of  Conway,  for  ap- 
pellants. H.  H.  Woodward,  of  Conway,  fbr 
respondfflit 

PGB  CURIAM.  This  action  for  tiie  recov- 
ery of  possession  of  real  estate,  by  agreooeit 
of  Om  parties,  was  tried  by  the  Judge,  with- 
out a  Jury,  and  resulted  in  a  deores  and 
judgouKtt  In  faror  of  tbe  d^findant 

The.  plaintiffs  sued  in  btiialf  of  thenudTes 
and  ottiers,  too  numerous  to  be  made  parties, 
answering  to  the  description  of  "the  beIrs 
of  Susan  B.  Hugglna  who  shall  be  tbe  cbil- 
drm  or  issue  of  her  body."  Tb^  claim  un- 
der a  ctrnveyance  embracing  tbe  land  In  dis- 
pute, made  June  29,  1869,  by  Absalom  Powell 
to  James  C  IPowell,  "In  trust  for  and  to 
the  only  use  and  benefit  of  tbe  said  Snsan  BL 
Huggiiu,  wife  of  Dvan  Huggins,  aforesaid, 
and  in  trust  for  and  to  the  use  and  benefit 
of  the  heirs  of  the  said  Susan  BL  Hugsins, 
who  aball  be  the  issue  or  diUdroi  ct  ber 
body,  and  to  such  other  use  or  oaee  as  tbe 
ssld  Susan  BL  Hu^lns,  at  any  time  dnrti« 
her  natural  life,  shall  aiqpoint,  devise  of,  dis- 
pose of  by  her  last  wlU  and  testament  hi 
writing  authenticated  In  due  form  of  law, 
and  tbe  said  Absalom  Powell,  for  blmselt 
his  heirs,  executors,  administrators,  and  as- 
signs doth  her^y  covenant  to  and  wltti  the 
said  James  0.  Powell,  bis  belrs,  execoton, 
administrators,  and  assigns,  that  he  is  law- 
fully seised  in  fee  of  the  premises  aforesaid, 
and  that  he  has  good  right  and  title  to  sdl 
the  same,  and  that  be  will,  his  heirs,  ex- 
ecutors, administrators,  and  assigns  shaO 
warrant  and  forever  def»ad  the  same,  against 
tbe  lawful  claims  of  all  persons  whatsoever. " 

The  defendant  <^mB  under  a  deed  of  con- 
veyance made  on  October  30,  1902,  by  Susan 
E.  Hu^ins  to  O.  8.  Price  and  G.  S.  Price. 

[1  ]  We  cannot  doubt  that  the  circuit  Judge 
was  in  error  in  holding  that  a  power  was 
given  to  Susan  B.  Hi^glns  to  dispose  of  tbe 
property  by  deed.   Tbe  power  of  anwint- 

O 
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ment,  devlsd.  and  disposition  conferred  on 
Susan  E.  Hoggins  was  plalnl7  limited  b;  the 
words  "by  ber  last  will  and  testament,  an- 
tbentlcated  in  due  form  of  law,"  and .  she 
could  make  no  dlspoBlUon  of  tbe  land  ex- 
cept by  wllL  Hence,  If  nothing  more  ap- 
peared, the  plaintMTs  would  be  entitled  to 
recover;  but  the  facts  agreed  on  make  it 
equally  clear  that  the  circuit  Judge  was  well 
warranted  in  holding  that  the  defendant  Is 
entitled  to  hold  the  land  in  dispute  under  a 
dlTlfiion  in  the  entire  tract,  made  by  Susan 
B.  tlujgi^jaa,  with  the  acqniesoence  of  all  her 
children. 

[2,1]  Some  time  prior  to  1902  Mrs.  Hug- 
gins  made  a  wUl*  devising  all  tlie  lands  em- 
braced in  the  trust  deed ;  the  portion  now  In 
dlapnte  being  devised  to  Tellie  Hugglns. 
Finding  that  Tellie  Hugglns,  who  was  liv- 
ing  out  of  the  state,  desired  money  Instead 
of  land,  she  destroyed  this  will,  and  on  Octo- 
ber 20,  1902,  made  another,  by  which  she  di- 
vided her  lands,  except  the  land  in  dispute, 
among  her  sons,  charging  each  of  them  with 
certain  sums  to  be  paid  to  her  daughters. 
On  the  next  day  she  conveyed  to  6.  S.  Price 
and  C.  S.  Price  the  land  in  dispute^  which 
she  had  previously  devised  to  Tellie  Hug- 
gins,  and  sent  to  her  son  Tellie  the  purchase 
money.  We  infer  tvprn  the  record,  as  noth- 
ing appears  to  the  contrary,  that  all  tke 
sons  and  daughters,  on  the  death  of  theli 
mother,  accepted  the  provisions  made  for 
them  In  her  will,  which  was  manifestly  in- 
tended  by  her  to  be  setting  off  to  them  of  a 
Just  share  of  the  property  embraced  in  the 
mist  deed.  A  part  of  this  plan  of  division 
and  family  settlement  was  given  Tellie  Hug- 
gina  the  benefit  of  the  land  intended  for 
him  by  selling  It  and  sending  him  the  pro- 
ceeds, according  to  bis  request.  We  think 
equity  forbids  that  those  who  took,  and  now 
bold,  the  benefits  of  the  plan  adopted,  and 
provision  made,  by  the  mother  as  a  family 
settlement — a  Just  distribution  of  the  prop- 
erty among  her  childrra — should  now  repudi- 
ate it  Tbey  cannot  take  Qie  shares  allotted 
to  them  by  ^tix  mother,  and  claim  also  that 
whidi  was  allotted  to  th^  brother  Tellie 
Hoggins.  On  the  other  hand,  the  children 
of  Tellie  Hn^lns  have  no  right,  because 
they  can  claim  only  through  him,  and  be 
deetod  to  have  the  land  sold,  and  the  money 
paid  to  him.  We  think  the  case  comes  fully 
up  to  the  role  laid  down  In  Smith  t.  Tan- 
ner,  S2  8.  a  2S9.  10  &  B.  1006,  where  tbe 
court  eays:  "Courts  of  equity  have  uni- 
formly upheld  and  sustained  family  arrange- 
ments in  reference  to  propertT,  where  no 
fraodf  Imposition,  or  ovmrea^fliing  appears, 
with  a  'strong  band.'  As  is  said  in  tbe  text- 
WTitea:  'In  family  arrangemoits,  an  equity 
IB  administered  in  equity  which  Is  not  applied 
to  agreements  gaierally.'  Story's  Eq.  Jur, 
132;  Pom.  Eq.  Jur.  851;  Trigg  v.  Read  [S 
Humidi.  (Tenu.)  6201,  42  Am.  Dec.  461;  Bos- 


sard  V.  White,  9  Rich.  Eq.  483;  Stockley  v. 
Stockley,  1  Ves.  &  B.  30.  And  such  arrange- 
m^ts  will  be  held  binding  when.  In  cases 
twtween  strangers,  '  the  like  agreements 
would  not  be  enforced.  It  is  needless  to 
go  into  the  reason  of  this  doctrine.  It  Is 
sufficient  to  say  that  It  Is  well  established, 
and  has  often  been  appUed,  both  in  England 
and  America."- 

On  the  ground  that  it  would  be  inequitable 
to  allow  the  plaintiffs  to  disturb  a  family 
settlement,  the  benefits  of  which  they  have 
enjoyed,  the  Jndgment  of  the  circuit  court  is 
affirmed. 

Affirmed. 


<96  s.  O.  BS) 

GRBSHAH  V.  ATLANTIC  COAST  LUMBER 
CORPORATION. 

(Supreme  Court  of  Sontii  Gandlna.   Oct  24. 

IWS.) 

1.  LoOfl  AlVD  LOOGINO  (|  8*>— TllCBEB  DUDB 

—Tunc  roB  REuovAik 

Where  a  timber  deed  did  not  fix  any  time 
for  removal,  the  timber  must  be  removed  with- 
in a  reasonable  time. 

[Ed.  Note. — For  other  casee,  see  Logs  and 
Logging,  Cent  Dig.  H  6-12 ;  Dec.  Dig.  {  8.*] 

2.  iNJUKcnoir  (S  88*)— Issuancs  or  Ihjuho- 

IZONS-BlGHT  TO  InJUNCTIOHS. 

In  an  action  involving  the  right  to  timber 
on  land,  where  plaintiff  claimed  that  it  had  not 
been  removed  within  a  reasonable  time,  bo  that 
defendant  had  lost  its  rights  thereto,  and  de- 
fendant maintained  that  It  had  begun  to  re- 
move the  timber  witliin  a  reasonable  time,  a 
temporary  injunction  may  be  granted  at  the  re- 
quest of  plamtiif  to  preserve  the  property  in 
statu  quo  until  the  determination  of  their  re- 
spective rights ;  it  appearing  that  plaintiff  did 
not  desire  the  timlwr  cut  and  removed. 

[Ed.  Note.— For  oth(>r  eases,  see  Injunction, 
Cent  Dig.  §S  86-eO;  Dec.  Dig.  |  38.*] 

3.  LOQS  ARD  liOQGIKe  8*}— SALBS— BZCXP- 

TION— ErFBCT. 

When  timber  itulf  is  excepted  in  a  con- 
veyance of  land,  it  remains  the  property  of  the 
grantor,  with  right  in  so  much  of  the  soil  as  is 
necessary  to  sustain  It,  and  consequently  an 
exception,  by  a  grantor  of  land,  of  the  timber 
thereon  which  had  been  conveyed  by  ber  prede- 
cessor does  not  innre  to  tbe  benefit  of  the  gran- 
tee in  the  timber  deed  but  to  the  grantor,  who 
may  acquire  rights  in  the  timber  by  the  failure 
of  tbcf  grantee  to  remove  It  wltbin  a  reasonable 
time. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  {{  6-12;  Dec  Dig.  |  3.*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marion  County;  T.  H.  Spain,  Judge. 

Action  by  Annie  Law  Qresham  against  the 
Atlantic  Coast  Lumber  Corporation.  From 
an  order  dissolving  a  temporary  injunction, 
plaintiff  appeals.    Reversed  and  remanded. 

The  pleadlDga  and  exceptions  are  as  fol- 
lows: 

Complaint 

"The  complaint  of  tbe  abore*named  plain* 
tut  respectfully  shows  to  the  court: 

"First  That  the  plaintiff  Is  a  resident  of 
the  county  of  Marlon,  said  state. 
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'^Second.  ThAt  the  defondant  AUantle 
Ooast  Lumber  Oorporatloii,  IB  a  corporation 
duly  chutwed  and  orguilaed  uder  Hie  lam 
ef  flu  atate  of  South  CaroUna.  wlfli  ita  prin- 
cipal idace  <ot  1nuhie«B  In  flu  city  of  George- 
town, In  flie  oonnty  nl  Oeoigatown,  aald 
atata 

"Tltlrd.  That  tamtofote^  to  wit;  on  Qie 
letli  day  of  Decemlter,  A.  D.  IMS,  plalntiff*a 
l^edeceaaor  in  interestt  0.  O.  Law,  ezecnted 
and  deUvered  to  one  B.  I*  Montagtw  a  cer- 
tain instrument  of  writing,  atyled  and  known 
aa  a  'deed  and  contract,'  tatA  commonly  call- 
ed a  timber  deed,*  bearing  date  on  aald 
date,  wbereby  flie  aald  O.  O.  Law  porported 
to  aell  and  conr^  onto  flu  aald  B.  L.  Mon- 
tagne  aU  tbe  timber  of  eror  kind  and  de- 
acrlption  to  12  Inctaea  atnmp  diameter  and 
upwards,  13  indwa  from  flie  groond  at  tbe 
time  of  catting,  Qien  standing  and  btfng,  oo 
that  certain  tract,  piecM;  m  parcel  of  land 
known  aa  flie  Wanning  tnut.  Sndtb  and 
Herring  tract,  Matbeaon  tnct,  and  the  God- 
bold  tract  The  aald  landa  are  bounded  and 
described  aa  fifllows,  to  wit:  M«"P*rg  tract: 
Norfli  by  T.  O.  DaTW  lands,  east  by  es- 
tate IX  L^geCtei  aonth  by  a  a  Law,  west 
by  estate  of  Iseman.  Smith  and  Eferrlng 
tract:  North  by  C.  C.  Law,-  east  by  the  landa 
of  IX  a  Law,  soath  by  J.  D.  vnillama,  west 
by  0.  a  Law.  Mathesoa  tract:  North  by 
a  0.  Law,  J.  D.  Williams,  and  estate  of  t). 
Leggette,  east  by  estate  of  D.  Leggette,  8. 
W.  Altnmn,  and  S.  P.  Shaw,  soatb  by  estate 
of  D.  Leggette.  D.  J.  Atkinson,  and  S.  W. 
Altman,  west  by  O.  a  Law  and  I.  I>.  WU- 
llama.  Oodbold  tract:  North  by  Ebby  At> 
kin  son  and  J.  W.  HolUday,  east  by  Ebby 
Atkinson  and  Jas.  Jones,  south  by  J.  D.  Do- 
der,  west  by  Great  Pee  Dee  river.  C!ontaln- 
ing  3,119  acres,  more  or  lees,  sltoated  In  tbe 
township  of  BrittoQS  Neck,  county  of  Ma- 
rlon, and  state  of  South  Carolina,  together 
witli  certain  timber  rights,  rights  of  way, 
prlTileges,  and  easements  ther^  more  spe- 
dflcally  set  forth,  all  of  which  wUl  more 
folly  appear  by  reference  to  said  deed,  a 
copy  of  which  Is  hereto  attached  and  made  a 
iwrt  of  this  complaint  and  to  which  all  nec- 
eesary  ref^ence  Is  craved. 

"Fourth.  That  the  plaintiff  is  now,  and 
has  been  for  a  number  of  years,  seised  In 
fee  and  possessed  of  said  described  lands. 

"Fifth.  On  information  and  belief  that, 
by  sundry  mesne  conveyances,  all  the  right, 
title,  and  interest  of  said  grantee,  B.  L.  Mon- 
tague, In  and  to  the  said  timber,  timber 
rights,  rights  of  way,  privileges,  and  ease- 
ments mentioned  and  described  in  the  said 
deed  were  acquired  and  are  now  held  by  d^ 
fendant.  Atlantic  Coast  Lumber  Corporation, 
whlcli,  aa  thla  plaintiff  is  Informed  and  be* 
Uerea,  dalma  and  asserts  ita  rlgiits  to  hold 
the  same  onder  and  by  Tlrtoe  of  a  deed  of 
convince  executed  and  ddlvwed  to  It 

"Sixth.  That  on  or  about  the  16th  day  of 
Sfardi,  A.  D.  1912,  the  defendant  herein. 


against  the  will  and  wiflurat  the  consent  of 
Um  ptalntU^  and  after  notloe  and  wuidag 
from  her,  forUddtng  flw  aarne^  and  tn  utter 
disregard  of  the  rights  of  plaintUf,  wHlfaUy 
and  wantonly  antwed  upon  thm  aforesaid 
lands  €f  the  plalnUfl  with  a  force  of  men 
and  teama  and  i»epared  and  Intended  to  op* 
erate  and  lay  out  roads  and  tramroada  upon 
and  over  the  said  landa  and  began  to  cut, 
fell,  and  remove  ttie  said  timber,  twth  stand- 
ing and  bllen,  therefrom;  and  tbat  as 
plaintiff  la  Informed  and  bdlerea,  the  said 
defendant  la  still  ffpnt'"!**"g  and  tt>i^t^* 
and  intenda  to  continue  Its  said  logging  op- 
erations upon  the  said  lands  of  the  plaintiff. 
That  the  aald  defendant  ova  the  protest  ot 
this  plaintiff,  and  in  utter  disregard  of 
plaintiff's  rights,  as  hereinbefore  alleged,  haa 
already  willfully  and  wantonly  cut  and  re- 
moved, or  Is  about  to  remove,  large  quanti- 
ties of  timber  from  aald  landa  to  fdalntUTa 
damage  $2,000. 

"Seventh.  That  by  a  proper  construction 
of  said  deed  and  contract  it  must  be  hdd 
to  have  imposed  upon  the  said  grantee,  his 
hdrs  or  assigns,  the  duty  and  obligation  to 
begin  the  cutting  and  removal  of  the  timber 
tber^  described  within  a  reasonable  time 
after  the  date  thereof  and  continue  ttie  same 
frithout  cessation  until  the  said  timber 
stould  have  been  cut  and  removed.  That,  al- 
though a  period  of  more  than  18  years  has 
elapsed  and  expired,  neither  the  said  grantee 
nor  his  heirs  and  assigns  nor  tbe  detoidant 
her^  commenced  the  catting  and  removing 
of  the  said  timber  until  the  dato  above  men- 
tioned. And  the  plaintiff  allegee  that  a  r^- 
sonable  time  for  said  cutting  and  removing 
has  long  since  expired  and  liad  expired  long 
before  the  entry  of  defoidanta  aforesaid; 
and  the  plaintiff  alleges  tbat  ndther  the 
said  defendant  Atlantic  Coast  Lumber  Cor- 
poration, nor  its  predeceasors  or  grantors^ 
nor  any  one  for  It  or  them,  have  paid  or 
tendered  to  plaintiff  any  Intsreat  on  tb»  said 
original  purchase  price. 

"Eighth.  That  tbe  value  of  ttie  aald  tim- 
ber constitutes  by  far  the  larger  part  ot  tbe 
value  of  the  plalntUTs  said  land,  and  the 
cnttlng  and  the  removal  thereof  would  in- 
volve irreparable  injury  open  tbe  plaintiff 
by  wasting  and  devastating  the  fre^old. 
Ttiat  the  operations  of  the  said  defendant 
thereon,  if  continued,  would  constitate  a 
series  of  successive  and  repeated  entries  up- 
on tiie  land  of  the  plaintiff  and  would  oi- 
tall  upon  the  plaintiff  loss  and  damage  for 
v^ilch  ahe  could  not  obtain  adequate  redreaa 
at  law,  and  aame  would  invidva  a  uanlti- 
l^ldty  of  vexationi^  haraasli«  and  ^^enalTe 
auita,  and  the  plaintiff  can  therefore  obtain 
adequate  remedy  for  the  same  only  in  a 
court  ot  equity. 

"Ninth.  That  Inter  alia  tbe  said  oontract 
reads  as  foUows:  Tt  ia  agreed  tbat  the  time 
limit  of  tbia  conveyance  above  aet  forth  tthall 
be  10  years  from  the  timfTtS^f^f^^prnxtj 
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"Foorth.  That  plaintiff  herein  hare  Jvdff* 
ment  against  said  defendant  for  the  sum  of 
98.000  damam  u>d  that  said  defendant 
be  required  to  aoconnt  for  all  tSxabex  cat 
by  It 

"Fifth.  For  the  costs  and  dlBbnrsementa 
of  this  action  and  tor  such  othor  and  further 
relief  as  to  this  honorable  oonrt  may  nam 
JuBt  and  equltaUe." 


b^ns  cutting  and  removing  the  said  timber 
from  the  lands  above  described,  bnt  the 
first  party  agrees  that  the  said  time  limit 
may  be  extended  from  year  to  year  there- 
after t^on  die  paymmt  by  the  said  second 
party,  bis  heirs,  executors,  administrators, 
or  finnlgiifr,  of  Intact  on  the  original  pur* 
chase  price  at  the  rate  of  6  per  cant  per 
annum'— and  this  plaintiff  alleges  that,  by 
a  prater  construction  of  said  deed  and  con- 
tract it  must  be  held  to  have  imposed  up- 
on the  said  grantee,  his  b^rs  and  assigns, 
the  duty  and  obligation  to  begin  the  cutting 
and  remoTal  of  the  timber  therein  described 
within  a  reasonable  time  after  the  date 
thereof;  and  the  plaintiff  aUi«es  that  such 
reasonable  time  had  long  sinoe  expired  prior 
to  any  entry  by  defoidants,  or  by  the  said 
grantee,  his  heirs  or  aadgna,  Incloding  the 
defendant  herein,  and  that  the  said  grantee. 
Ills  heirs  and  assigns,  including  the  defend- 
ant herein,  hare  forfeited  and  lost  all  right, 
titles  and  iDteresC  In  and  to  tUe  aald  timber, 
all  the  timber  rli^ts,  rl^ta  of  ways;  prlT- 
lieges,  and  easementa,  and  the  same  have, 
by  operation  of  law,  rsrerted  and  rensted 
In  plalntlfl,  and  t^t  the  entry  upon  the 
■aid  lands  by  the  said  defendant  should  be 
permitted  to  continue  their  logging  opera- 
tions thereon,  the  same  would  amount  to  a 
series  of  repeated  Texatloua  and  haraaalng 
trespasses. 

"Wherefore  plalntlfl  demands  judgment: 

"First  That  the  said  deed  be  adjudged  to 
bave  required  the  grantee  and  his  heirs  and 
assigns,  including  the  defendant,  to  com- 
mence the  cutting  and  removal  of  the  said 
timber  within  a  reasonable  time,  and  that 
said  time  may  be  decreed  to  have  elapsed 
and  expired  prior  to  entry,  and  that  it  may 
be  adjudged  that  the  defendant  has  forfeited 
and  lost  all  rights  under  the  said  deed  by 
reason  of  the  exidratlon  of  such  reasonable 
time,  and  that  the  said  defendant  shall  de- 
liver up  the  same  to  be  canceled. 

"Second.  That  the  defendant  Its  officers, 
agents,  servants,  and  employes,  and  all  per- 
sons claiming  or  acting  for,  through,  or  un- 
der It  may  be  perpetually  enjoined  and  re- 
strained from  entering  npon  the  said  lands 
of  the  plaintiff  for  the  purpose  of  and  from 
cutting  or  removing  any  of  the  timber,  either 
standing  or  fallen,  and  from  cutting  or  op- 
ening or  laying  out  roadways  or  cartways 
thereon,  or  causing  or  suffering  to  be  done 
or  committed  any  other  act  or  things  looking 
to  the  exercise  of  any  rights  daimed  onder 
the  said  deed  and  contract 

"Third.  That  in  the  meantlmek  and  poid- 
Ing  the  final  determination  of  ttiis  action, 
the  said  defendant.  Its  officers,  agents,  serv- 
ants, and  employta,  and  all  other  persona 
acting  or  claiming  by  or  under  it,  may  be 
enjoined  and  restrained  from  doing  or  com- 
mltUng,  or  causing  or  suffering  to  be  done  or 
committed,  any  of  the  acts  or  things  afore- 
said. 
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Answer. 

"The  defendant,  Atlantic  Coast  Lumber 
Corporation,  not  waiving,  but  specifically  re- 
serving, Its  right  to  move  to  strike  from 
the  complaint  herein  certain  Irrelevant  and 
redundant  matter  and  to  move  to  have  such  ' 
complaint  made  more  definite  and  certain, 
and  to  answer  over  in  case  such  motions  shall 
be  granted,  answering  the  complaint: 

"(1)  AdmlfaB  the  truth  of  the  allegations 
contained  in  paragraphs  first,  second,  third, 
and  fifth  thereot 

"(2)  Denies  the  truth  of  the  allegation 
contained  in  paragraph  fourth  thoreof,  but 
on  the  contrary,  alleges,  on  Information  and 
belief  that  plaintiff  has  nether  title  nor 
posseadon  nor  any  right  or  interest  In  that 
portion  of  the  lands  described  as  the  Smith 
and  Herring  tract  the  Godbold  tract,  or  any 
portion  of  the  Manning  tract  except  ttie  86.6 
acres  thereof,  shown  by  a  snrv^  heretofore 
made  by  J.  M.  Johnson  and  by  conveyance 
thereof  to  her  by  Mrs.  Annie  Law  Bazly. 

"(3)  Admits  that  on  or  about  the  16th  day 
of  March,  1912,  this  defendant  entered  upon 
a  portion  of  tbe  lands  described  In  paragraph 
sixth  of  said  complain^  whldi  are  owned  by 
plalntu^  witb  men  and  teams,  and  pr^ared 
to  lay  out  roads  and  ttamioads  and  began 
to  oit  and  remove  ths-timber  heret<^ore  ac- 
quired by  it  therefrom,  and  that  It  intends, 
unless  restrained  by  this  honorable  court  to 
continue  logging  operations  upon  said  lands 
until  the  timber  so  acquired  by  it  shall  have 
been  removed,  but  denies  each  and  every 
ether  allegation  In  said  paragraph  sixth. 

"(4)  Admlte  that  neither  tt  nor  its  prede- 
cessors, nor  any  tme  for  It  or  them,  has  paid 
or  tendered  the  plaintiff  any  interest  on  the 
original  purchase  prloe^  but  dehlea  eadi  and 
every  other  allegation  contained  in  para- 
graph seventh  of  said  complaint,  and,  on  tlie 
contrary,  allies  that  with  tSa  full  knowl- 
edge of  plaintiff  it  altered  upon  the  lands 
In  questltm  during  t2ie  eariy  part  of  the 
year  1900  and  in  the  exerdae  of  its  rl^ts, 
under  ttie  contract  set  out  In  the  complaint 
oommoioed  to  eat  and  remove  the  timber 
therefrom  In  the  usual  and  ordinary  course 
of  Its  business  and  continued  cutting  and  re- 
moving sucih  11nd)er  durliy  Uie  oitire  year 
1909,  and  for  more  thanhalfftf  the  year  1910, 
without  objection  or  Interfemce '  by  plain- 
tiff, and  that.  In  the  absence  of  any  notice  to 
the  contrary  or  any  Intimation  from  plain- 
tiff, it  assumed  that  the  time  contemplated 
by  the  parties  to  the  original  contract  in 
which  it  was  to  commence  cutting  jraB^flxed^i^ 
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as  In  Uie  month  of  January,  1900,  and  Uiat 
It  would  be  required  to  pay  Inteieet  on  the 
original  purchase  price  it  It  had  not  com- 
pleted Its  operatlona  within  ten  years  after 
that  date. 

"(S)  Denies  ^e  allegation  contained  In 
paragraph  eighth  of  said  complaint 

"(6)  Admits  that  the  contract  In  questlOB 
contains  the  language  quoted  In  paragr^h 
ninth  of  bbM  complaint,  but  denies  the  truth 
of  each  and  every  ottier  allegation  ther^ 
contained. 

"Further  answerii^;  said  complaint,  this 
defendant  alleges: 

"<7)  That,  at  the  time  of  the  purchase  by 
K.  L.  Montague  from  C  O.  Law  at  the  tim- 
ber In  question,  the  said  B.  h.  Montague 
was  undertaking  to  acquire  suffldoit  stand- 
ing timber  to  warrant  tiie  organization  of  a 
large  lumber  manufacturing  corporation,  the 
location  of  which  had  not  been  determined 
upon,  and  that  the  said  R,  L.  Montague  was 
not  then  the  owner  of  a  sawmill  within  the 
state  of  South  Carolina  or  elsewhere,  and 
that  this  fact  was  then  either  known  to  or 
could  have  been  ascertained  by  the  said  C 
O.  Law. 

"(8)  That,  after  the  date  of  the  eald  deed 
of  timber  contract,  said  R.  L.  Montague,  with 
others,  succeeded  in  interesting  outside  capi- 
tal and  in  procuring  the  organization  of  At- 
lantic Coast  Lumber  Company,  to  which  com- 
pany the  timber  in  question  was  in  due  time 
conveyed,  and  that  the  said  Atlantic  Coast 
Lumber  Company,  Immediately  upon  Its  or- 
ganization, commenced  negotiations  for  ac- 
quiring a  site  for  its  manufacturing  plant 
and  soon  thereafter  procured  and  construct- 
ed large  sawmills  at  Georgetown,  S.  C. 

"(0)  That,  at  the  time  of  the  organization 
of  Atlantic  Coast  Lumber  Company,  It  ac- 
quired timber  holdings  extending  almost  con- 
tinuously from  the  tracts  of  timber  described 
in  the  complaint  to  and  beyond  George- 
town, S.  C,  which  fact,  as  defendant  Is  In- 
formed and  believes,  the  said  C.  C.  Law 
and  this  plalntill  either  knew  or  had  oppor- 
tunity to  know,  and  that  since  Its  organiza- 
tion the  said  Atlantic  Coast  Lumber  Com- 
pany and  Its  successors  have  been  engaged, 
practically  without  Interruption,  In  cutting 
and  manufacturing  Its  timber  Into  lumber, 
and  that  In  such  operation  they  have  adopted 
the  customary  plan  of  taking  first  that  Um- 
ber located  nearest  their  mills  and  gradually 
advancing  Its  operations  into  its  more  dis- 
tant timber  holdings  without  discrimination 
and  without  other  consideration  than  the 
economical  and  profitable  conduct  of  its 
business,  and  that  In  the  exercise  of  the 
discretion  of  its  officers  It  did  not  until  the 
year  1909,  in  the  usual  conduct  of  Its  busi- 
ness, reach  the  timber  of  plaintiff. 

"(10)  That  Atlantic  Coast  Lumber  Com- 
pany continued  In  business  from  the  year 
1899  to  the  year  1902,  when  It  was  placed 
in  charge  of  receivers,  and  that,  until  the 
sale  of  ttie  property  of  said  Atlantic  Coaat 


Lnmber  Company  In  1903,  andi  noeiTers 
were  tn  charge  of  the  property  acquired  un- 
der the  contract  described  in  the  complaint, 
and  that  at  such  sale  all  of  said  property 
was  acquired  by  the  defendant,  Atlantic 
Lumber  Corporation, 

"(11)  That,  vrhea  tba  contract  in  qoeatioB 
was  acquired  by  Atlantic  Coast  Lumber  Com- 
pany, its  ofl&cers  and  directors,  having  son^t 
legal  oonnsd,  were  advised  by  attomeya  of 
the  highest  legal  standing  that  nnder  flie 
established  law  in  force  and  effect  in  Soufli 
Carolina  at  ttiat  time  nich  contract  was  good 
and  diective  to  conv^  Qie  timber  fliada 
described  in  fee  simple,  and  Uiat  the  grantee 
therein,  his  heirs  and  assigns,  acquired  Qie 
right  to  cot  the  Umber  ttierdn  conveyed  at 
sn<di  time  In  the  fdtare  as  migSit  be  most 
convoilent  without  restrlcUon  or  Umitatfoa 
of  the  time  allowed  fm  oommendng  to  cu^ 
and  that  the  only  limitation  of  the  time  fiw 
cutting  contained  therein  was  that,  after 
once  commencing  to  cut,  all  operations  should 
be  completed  within  a  definite  period  of  time 
spedfled  in  the  contract,  or  such  extensfaw 
thereof  as  might  be  acquired  by  the  payment 
of  installments  of  interest  provided  for  there- 
in, and  that,  yfhen  this  d^endant  acquired 
the  property  in  question,  it  was  advised  to 
the  same  effect  by  counsel  selected  with  doe 
care  and  diligence  and  regarded  by  it  fts 
most  highly  qualified  for  ascertaining  the 
legal  rights  of  the  parties  to  such  contract; 
and  that,  acting  upon  such  advice,  the  opera- 
tions of  Atlantic  Coast  Lumber  Company  and 
Atlantic  Coast  Lumber  Corporation  have 
been  influenced  by  the  understanding  that 
tlml>er  held  under  such-  contract  was  held 
in  fee  simple  until  the  recent  opinion  of  the 
Supreme  Court  of  this  state  in  the  case  at 
A.  W.  Flagler  v.  Atlantic  Coast  Lumber  Cor- 
poration, 89  S.  C.  328,  71  S.  E.  849. 

"(12)  That  plaintiff  and  the  said  a  a  Law 
dealt  with  defendant's  predecessor  in  Inters 
est  and  with  defendant  with  full  knowledge, 
and  full  opportunity  of  knowing,  their  plans 
In  regard  to  their  timber,  their  opportunities 
for  speedily  cutting  and  removing  same,  and 
the  views  which  defendant  held  as  to  tts 
rights  under  the  contract  In  question,  and 
that  they  must  have  known  from  the  location 
of  the  timber  sold  that  It  would  be  quite 
a  long  while  before  the  cutting  thereof 
would  be  commenced. 

"(13)  That  although  this  defendant  com- 
menced to  cut  the  timber  acquired  under 
the  contract  described  in  the  complaint  dur- 
ing the  month  of  January,  1909,  and  that 
although  its  operations  were  continued  for 
considerably  more  than  a  year,  plaintiff  did 
not  Indicate  to  this  defendant  In  any  manner 
whatsoever  that  she  took  the  view  that  de- 
fendant had  not  commenced  to  cut  within 
such  time  as  was  contemplated  by  the  iwr- 
tles  to  the  contract  for  commencing  to  cut, 
or  that  she  construed  the  contract  In  ques- 
tion and  the  conduct  of  this  defendant  tiiere- 
under  as  having  resulted  In  the  loss  by  this 
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defendant  of  any  of  the  rlgbts  prevlooslr 
acquired  nnder  said  contract 

"(14)  Tbat  since  tha  rear  1009  tbls  defend- 
ant ba^  at  great  e:ivense  to  the  knowledge 
of  the  plalntlif,  made  airangemmta  for  the 
construction  of  a  railroad  from  some  point 
In  Georgetown  coonty,  throngh  the  counties 
of  Georgetown  and  WilUamaburg,  across 
Great  Pee  Dee  rlrw  and  Into  Marion  connt7» 
and  thatt  but  for  Its  ownership  of  this  and 
other  contracts  corexlng  timber  In  Marion 
county,  such  railroad  would  not  hare  been 
constructed  or  this  defendant  would  not  have 
been  Instrumental  In  procuring  the  construc- 
tion thereot 

"(15)  That  by  reason  of  plalntUTs  acqui- 
escence In  defendant's  construction  of  the 
ofmtmct  in  question  and  its  rights  there- 
nnder,  and  of  the  position  assumed  by  Uils 
defendant  and  the  large  amount  of  money 
qient  by  It,  relying  ixgoa  eacih  acquiescence, 
and  by  reason  of  the  failure  of  plalntUt  to 
notuy  Uiis  def^idant  that  It  was  reonired 
within  any  definite  or  limited  time  to  com- 
mence the  cutting  and  removal  of  the  timber 
In  Question,  plaintlfl  is  now  estopped  to  take 
the  position  'that  the  cutting  was  not  com- 
menced within  a  reasonable  time.** 

ExceptionB. 

"First  Because  his  honor  erred.  It  Is  re- 
wectfnlly  submitted,  in  dissolTing  the  tem- 
porary injunction  herdn  in  that  said  tempo- 
rary Injunction  was  and  is  essential  to  the 
I^esemtion  and  protecUon  to  the  rl^ts  of 
plaintiff  pending  the  determination  of  the 
case  on  its  merits. 

"Second.  Because  his  honor  erred,  it  is  re- 
spectfully submitted,  In  dissolving  the  tem- 
porary injunction  her^n,  as  its  dissolution 
makes  It  posdble  for  the  defimdant  to  cut 
and  remove  the  timber  which  is  the  subject 
of  tiie  action  pending  a  final  hearing  of  the 
case  on  Its  merits  and  thus  deprive  plaintiff 
of  the  bmeflt  of  a  favorable  determination  of 
Oi9  case. 

"Third.  Because  his  honor  erred,  it  is  re- 
spectfully submitted,  in  dissolving  the  tempo- 
rary injunction  herein  In  that  the  answer  ad- 
mitted that  defendant  Intended  to  continue 
cutting  and  removing  the  timber,  and  the 
said  dissolution  will  deprive  plaintiff  of  the 
subject-matter  of  the  action,  to  wit,  the  tim- 
ber. 

"Fourth.  Because  his  honor  erred,  It  is  re- 
spectfully submitted.  In  dissolving  the  tem- 
porary Injunction  in  that  the  dlssolutlou  was 
an  abuse  of  discretion  and  deprived  plaintiff 
of  the  right  to  a  trial  of  the  case  on  its  mer- 
its and  denies  ber  the  preservation  and  pro- 
tection of  her  rlgbte  pending  the  trial  of  the 
case  on  Its  merits. 

"Fifth.  Because  his  honor  erred.  It  is  re- 
spectfully submitted,  in  dissolving  the  tem- 
porary Injunction  herein  in  that  It  appears 
from  the  face  of  tbe  complaint  that  no  entry 
was  made  upon  tbe  lands  for  tbe  purpose  of 
cutting  and  removing  of  the  timber  until 


March,  1912,  more  ttian  13  years  after  the 
execution  of  the  contract  which  said  period 
of  18  years  plaintiff  alleges  was  more  than 
a  reasonable  time  in  which  to  be^n  cutting 
and  removing  the  timber;  and  plaintiff  was 
and  is  entitled  to  a  temporary  restraining  or- 
der until  the  court  shall  determine  what  was 
a  reasonable  time  In  which  tlie  defendant 
should  commence  to  cut  and  remove  the  Um- 
ber. 

"Sixth.  Because  bis  honor  erred,  it  Is  fle- 
spectfully  submitted,  in  dissolving  ^e  tempo- 
rary injunction  her^  in  that  it  appears 
from  the  afiSdavits  of  John  Bichardson,  Jr., 
produced  by  defcaidant  that  defendant  enter- 
ed upon  the  pronlses  in  1907  and  laid  out  a 
right  of  way  fOr  a  main  line  railroad,  which 
was  not  a  commencement  to  cut  and  remove 
the  timbor  within  13ia  m»ning  of  the  con- 
tract 

"Seventh.  Because  his  honor  erred,  it  Is 
respectfully  submitted,  In  dissolving  the  tem- 
porary Injunction  herein  in  that  It  appears 
from  the  affidavit  at  John  Bldiardsont  Jr.. 
produced  by  defendant,  that  d^endant  did 
not  oonunenoe  to  cut  and  remove  t^  timber 
until  February,  190^  more  than  ten  years 
after  the  execntlon  of  the  contract  which 
said  period  was  unreasonable. 

"Eighth.  Because  his  hmior  erred,  it  is  re- 
spectfully submitted,  in  dissolving  the  tem- 
porary injunction  as  to  the  Manning  tract  in 
that  it  appears  that  plaintiff  owns  the  tim- 
ber thereon  on  ~  the  east  side  of  tbe  public 
road  by  reason  of  the  exception  of  tbe  timber 
In  ber  deed  to  Annie  Law  Early ;  and  that  to 
any  view  under  tbe  showing  made  to  bis 
honor,  more  than  ten  years  bad  elapsed  since 
tbe  execution  of  tbe  contract  which  said 
Ume  was  more  than  a  sufficient  reasonable 
time  In  which  to  comm^oe  to  cut  and  re- 
move the  timber. 

"Ninth.  Because  the  dissolution  of  tbe  tem- 
porary Injunctlcm  permits  tbe  defendant  to 
utterly  destroy  the  timber  on  the  Matbeson 
tract  owned  by  plaintiff  and  her  entire  In- 
terest In  tbe  Manning  tract,  to  wit  the  tim- 
ber, before  the  court  can  hear  the  case  on 
Its  merits,  and  plaintiff  will  be  thereby  ir- 
reparably injured." 

Molllns  &  Hughes  and-  Henry  Buck,  all  oi 
Marlon,  fbr  appellant  Wlllcox  ft  Willcox, 
of  Florence,  and  M,  O.  Woods,  of  Marlon, 
for  respondent 

DE  YORE,  Circuit  Judges  Tbls  case  was 
commenced  by  tbe  service  of  tbe  summons 
and  complaint  on  the  4tb  of  April,  1913,  and, 
as  appears  from  tbe  complaint  is  for  the 
purpose  of  determining  who  is  the  owner  of 
the  timber  on  tbe  lands  described  in  tbe  com- 
plaint and  also  for  the  purpose  of  securing 
an  injunction  restraining  tbe  defendant  from 
cutting  and  removing  the  timber  from  the 
said  lands  until  the  true  owner  of  said  tim- 
ber can  be  determined  on  the  trial  of  the 

case  upon  Its  merits.      „  r\r\r%]f> 
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Tbe  complaint  sllegeB  In  substance  that 
the  plaintiff  1b  the  owner  of  the  timber  and 
does  not  wish  the  defendant  to  cnt  and  re- 
move the  same  from  the  lands. 

The  answer  of  the  defendant  allies  In 
substance  that  It  Is  the  owner  of  the  tlmher 
and  wishes  to  cut  and  remove  tbe  same  from 
the  lands  and  Intends  to  do  so,  unless  re- 
strained by  the  court  The  defendant's 
clE^im,  as  appears  from  the  record.  Is  based 
ofl'  what.  Is  known  as  a  **tUnber  deed"  or 
contract,  dated  December  16,  1898,  made  by 
O.  O.  Law,  plaintiff's  pKdecessor,  In  Interest 
to  -B.  li.  Montague,  and  by  sundry  mesne 
conveyances,  It  is  alleged,  defendant  acquir- 
ed all  the  rights  of  Montague.  The  "timber 
deed"  does  not  fix  the  time  as  to  when  the 
party  who  has  the  right  to  do  so,  under  the 
''timber  deed,"  shall  commence  -to  cut  and 
remove  the  timber.  Tbe  complaint  alleges 
the  defendant  began  to  do  so  on  the  16th  of 
March,  1912,  over  protest  of  and  notice  from 
the  plaintiff  not  to  cnt  and  remove  the  tim- 
ber, as  It  had  not  commenced  to  do  so  within 
a  reasonable  time  from  the  date  of  the  Mon- 
tague "timber  deed,"  which  Is  allied  to  be 
more  than  thirteen  years. 

The  record  shows,  on  ai^llcatlon  of  plain- 
tiff, Judge  Sblvp,  on  tbe  80th  of  March, 
1912,  granted  a  temporary  Injunction  re- 
straining defendant  from  cutting  and  remov- 
ing the  timber;  that  on  Qie  2SUi  of  Jan- 
nary,  1018,  on  motion  of  the  defendant.  Judge 
Bittln  passed  an  order  dissolving  ttae  tem- 
porary  Injunction  of  Judge  Sh^tp.  The  aiH 
peal  Is  from  the  order  of  Sn&ee  Spain,  in  so 
tar  as  said  order  dissolred  the  injunction  as 
to  the  limber  on  tlie  Mafheson  tract  of  land, 
and  also  as  to  the  timber  on  the  Manning 
tract,  on  the  east  side  of  the  road;  it  being 
conceded  by  plaintiff  that  the  injunction  as 
to  the  oilier  land  and  the  timber  thereon 
oi^ht  to  have  been  dissolved.  Tbe  appeal  is 
based  on  nine  exceptions,  only  two  of  which 
(fifth  and  eight)  will  It  be  necessary  to  con- 
sider, 88  tiiey  In  substance  cover  aU  the  er- 
rors  Imputed  to  ttae  circuit  Judge. 

[1]  As  to  the  Utth  exception:  Since  flie 
cases  of  Flagler  v.  Lumber  Oorporatlon,  89 
8.0.  328,71S.SL849,and  McOlary  A.  O. 
L.  Corporation.  90  8.  a  168,  72  8.  B.  14B,  In 
which  tlds  court  laid  down  the  doctrine  of 
reasonable  time  In  a  '^timber  deed"  similar  to 
the  one  involved  here,  there  cannot  be  any 
doubt  as  to  the  application  of  that  doctrine 
to  the  case  under  consideration. 

[21  Did  the  defendant  commence  to  cat 
and  remove  the  timber  within  a  reasonable 
time?  The  complaint  alleges  it  did  not.  The 
answer  of  the  defendant  alleges  that  it  did. 
Tbds  Issue  will  have  to  be  passed  upon  when 
the  case  is  tried  on  Its  merits.  The  plaintiff 
now  claims  to  be  the  owner  of  the  timber 
in  question  and  does  not  wish  the  defendant 
to  cut  and  remove  it  The  defendant  claims 
to  be  the  owner  and  wishes  to  cut  and  re- 
move the  timber. 

Under  the  above  statement  of  facts,  as  ap- 


pears from  the  record,  the  court  would  be 
sate  In  laying  down,  once  for  all,  the  follow- 
ing as  a  true  and  sound  proposition,  to  wit: 
In  a  case  where  the  titie  to  standing  or 
growing  timber  Is  the  issue,  and  the  allega- 
ttons  of  the  pleadings  and  the  proof  sub- 
mitted at  the  bearing  are  such  as  necessi- 
tate a  trial  on  the  merits,  la  order  to  de- 
termine the  ownership,  either  party  apply- 
ing therefor  would  be  ^titled  to  an  injunc- 
tion, restraining  the  other  from  cutting  and 
removing  the  standing  or  growing  timber, 
for  the  purpose  of  preserving  same,  until 
the  true  ownership  can  be  determined  by 
the  proper  Judicial  tribunal.  This  exception 
is  therefore  sustained. 

[3]  As  to  the  eighth  exc^>tlon.  The  record 
shows,  and  about  which  tliere  la  no  dispute, 
at  the  time  of  the  conveyance  from  G.  <X 
Law  to  Montague,  there  was  a  mortgage  on 
the  undivided  flve^ghtbs  interest  in  the 
Manning  tract  of  land.  This  mortgage  was 
foreclosed  and  tbe  master  (Lucas)  conveyed 
the  land  to  Annie  Law  Early  May  2,  190^. 
By  agreement  of  Annie  Iav  Early,  owner  of 
tbe  flve-elghttas  Interest  in  the  Blannlng  tract, 
and  tbe  defendant,  owner  of  the  Montague 
interest  in  the  timber,  the  timber  was  di- 
vided between  them  by  arbitration.  Annie 
Law  Early  got  tbe  timber  on  the  Manning 
tract  on  the  west  side  of  the  road,  and  tlie 
defoidant  got  the  timber  on  tbe  east  dde  of 
the  road.  Thereafter  C.  G.  Law  died,  leav- 
ing a  wUI,  wberdn  be  devised  all  (tf  bis 
j^rojferty  to  bis  widow,  Annie  8.  Law,  now 
Annie  Law  Qresham,  tbe  plaintiff  berein. 
lUereafter,  on  May  80,  1006.  Annie  &  Law 
conveyed  all  her  interest  in  tiie  Manning 
tract  to  Annie  Law  Early.  Tbe  conveyance 
contains  Uie  following  daus^  to  wit:  "Sav^ 
ing  and  excepting  from  tbla  conv^ano^  bow- 
ever,  my  right  title,  and  interest  In  that 
portion  of  said  desertbed  land  containing 
eighty-six  (86.5)  and  five-tenths  acres,  as 
resulted  on  a  plat  of  J.  H.  Johnson,  Jr.,  atr 
ta^ed  to  deed  to  me  frmn  Annie  L.  Early 
of  equal  date  herewith,  and  save  and  ex- 
cepting also  such  timber  on  all  <tf  said  land 
as  bas  been  heretofore  conv^ed  to  Atlantic 
Coast  Lumber  Corporation."  Under  this  con- 
veyance tbe  timber  did  not  pass  to  Annie 
L.  Early.  It  tberefbre  belongs  eitlier  to  flw 
plaintiff  or  to  the  defendant  lUe  very  Is- 
sue raised  by  the  pleadings  is:  Who  la  tho 
owner  of  tbe  timber  involved  T 

It  was  contended  by  defmdant  0iat  tin 
exception  in  the  deed  as  above  set  ont  waa 
for  the  benefit  of  the  defmdant  and  not  tbe 
plaintiff,  grantor  and  had  the  effect  of  pot- 
ting the  title  to  the  timber  In  tbe  defendant 
This  position  or  contention  cannot  be  sus- 
tained. For,  "when  timber  Itself  is  excepted 
in  a  conveyance,  the  timber  remains  the 
property  of  the  grantor,  with  right  in  so 
much  of  the  soil  as  Is  necessary  to  sustain 
it"  Knotts  V.  Hydrlclc,  12  Rich.  314:  Waltr. 
Baldwin,  60  Mich.  622,  27  N.  W.  697,  1  Am. 
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Eg.  145»  40  Am.  Dec.  660;  WUson  t.  AXS»- 
man,  80  S.  a  106.  61  8.  IL^7.  138  Am.  St 
Bep.  666;  BlTwa  t.  Lnmbw  Oovporatloiit  81 
8.  O.  404.  62  &  B.  866. 

Tlitfttfoie  wbat  has  been  said  In  nforence 
to  the  fifth  exc^rtlott  appliee  with  equal 
force  to  the  OLghth  exception,  which  la  also 
snstalned. 

For  the  reasons  herein  stated,  It  Is  the 
judgment  of  the  court  that  the  order  of  the 
drcult  judge  In  so  far  as  It  dissolved  the 
Injunction  as  to  the  timber  on  the  Matheson 
tract  of  land,  and  also  as  to  the  timber  on 
the  Manning  tract  on  the  east  side  of  the 
road,  be  and  the  same  is  hereby  reTersed. 
Let  the  pleadings  and  exertions  be  printed 
In  the  r«n?ort  of  the  case. 

OARX.  G.  J.,  and  HYDRIGE,  WATTS,  and 
rRASBB,  JX,  concnr, 


(IBS  N.  a  MB) 

HOLT  «t  aL  T.  ZI6LAB  et  bL 

(Snprsow  Court  <tf  North  CaroHna.    Oct  29. 

1018.) 

1.  WxLU  (I  3B6*)— Wiii  GoHTBsr— VAOATioir 
—Fraud— Bbtoot. 

Where  a  Jodgment  In  a  will  contest  faival- 
idatine  the  will  waa  set  aside  for  fraud,  the  ca- 
veat nied  against  the  will  remained  in  full  force 
and  effect  until  the  iBsne  raised  thereby  was  tried 
and  a  valid  Judgment  rendered. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  li  811-«19;  Dec  Dig.  |  366.*] 

2.  _WlLLB  (i  424*)— Pbobatb  BKroRS  Olebk— 
BrnoT. 

Hw  probate  of  a  irfD  before  the  deik  fn 

common  ronn  Is  conclasive  evidence  of  the  valid- 
ity thereof  until  the  will  Is  vacated  or  dedared 
void  by  a  competent  trlbonaL 

[Ed.  Note.— For  other  cases,  see  ^nUs,  Cent 
Dfg.  S  014;  Dea  Dig.  S  424.*] 

Appeal  from  Superior  Oonrt^  it^iritighwni 
County;  Cooke.  Judge. 

Action  by  Elizabeth  Holt  and  others 
against  S.  B.  Zlglar  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal  and  de* 
fendant  J.  P.  Fairies  also  appeals.  Hevers- 
ed  on  plaintiffs*  anieal.  Appeal  of  defendant 
dismissed. 

See,  also.  160  N.  a  272.  74  &  S.  818. 

Flaintlfls'  AppeaL 

These  are  the  Issues  submitted : 

"(1)  Was  the  Judgment  setting  aside  the 
wlU  of  Valentine  Allen  obtained  hy  collu- 
sion and  tend,  aa  alleged  In  the  complaint? 
Answra:  Tes. 

"(2)  Has  more  than  three  years  elapsed 
since  the  decree  of  the  November  tenn,  1886. 
setting  aside  the  will,  and  Institution  of  this 
suit?  Answer:  Yes. 

"(^  Has  more  than  10  years  elapsed  since 
the  decree  of  the  November  term,  1886.  set- 
ting aside  the  will,  and  institution  ot  this 
suit?  Answer:  Tee. 

"(4)  Was  EUzabetb  Holt  married  after  she 
became  21  years  of  age?  Answer:  Yes. 


"(6)  Is  EUzabetb  Holtra  rt^t  to  attain  the 
decree  of  1886^  .for  cauaea  set  forth  In  the 
complaint,  barred  by  fh*  thiae-year  atatate 
of  UmltatlonB?   Answer*.  No. 

"(6)  Was  Uary  B.  Bonldln  a  bma  fide  pnr^ 
diaser  for  value  and  without  notice  of  the 
landa  described  in  the  deed  from  8.  B.  Zlg- 
lar and  wife,  Uargaret  ^lar,  to  Mary  B. 
Bonldln?  Answer:  Nou 

"(7)  Was  J.  P.  Fairies  a  bona  fide  pui> 
chaser  for  value  and  without  notice  of  the 
lands  conveyed  in  the  deed  from  &£ary  E. 
Bouldtn  and  husbaikd  to  J.  P.  Falxlea?  An- 
swer: No. 

"(8)  Was  John  Henry  Garter  a  bona  fide 
purchaser  for  value  without  notice,  of  the 
land  deeeribed  In  the  two  deeds  from  Samuel 
Allen  and  wife  to  John  Henry  Garter?  An- 
swer: Yes. 

"(0)  Waa  John  H.  Qalloway,  trustee,  a 
bona  fide  purchaser  for  value  and  without 
notice  of  the  land  described  in  the  deed  of 
trust  from  J.  Ham  Cardwell  and  wife.  Ellen 
Cardwell?  Answer:  No. 

"(10)  Was  the  900  acres  of  land  moition- 
ed  in  Valentine  Allen's  will  divided  into 
three  equal  shares,  and  a  share  each  allotted 
to  Samuel  A.  Allen,  Bfargaret  Zlglar  and 
husband,  and  Ellen  Cardwell  and  husband, 
and  did  said  parties  enter  into  iwasesslon 
thereof?  Answer:  Yes. 

"(U)  At  the  time  of  the  death  of  Valen- 
tine Allen,  what  was  the  number  of  living 
children  of  Ellen  Cardwell?  Answer:  Sev- 
en (7). 

"(12)  At  the  time  of  the  death  of  Valen- 
tine  Allen,  what  was  the  nnmbor  of  living 
children  of  Margaret  Zlglar?  Answer:  Four 
(4). 

*'Dld  the  children  of  Margaret  Zlglar  ex- 
ecute and  deliver  to  Mary  E.  Bouldln  a  quit- 
claim deed  for  all  th^r  right,  title,  and  In- 
terest in  the  real  estate  of  Valootlne  Allen? 
Answer:  Yes." 

Upon  the  coming  In  of  these  Issues,  his 
honor  rendered  a  decree,  from  which  plain- 
tiffs appeal. 

Watson,  Buxton  &  Watson,  of  Winston- 
Salem,  and  G.  O.  McMlt^el,  of  Wentwortfa. 
for  appellants.  Humphreys  &  Shaxp,  tO. 
Stoneville.  and  Manly  Bendren  ft  WomUe. 
of  Winston-Salem,  tot  appellees. 

BROWN,  J.  This  case  waa  befi>re  us  at 
a  former  term  (169  N.  a  272.  74  S.  E.  SIS), 
which  is  referred  to  for  a  general  statonent 
of  the  case. 

His  honor.  Judge  Gooke^  In  accordance 
with  tiiat  oplidon,  upon  the  admitted  facts 
and  record  evidence  In  the  case,  Instructed 
the  Jury  in  accordance  with  our  views,  and 
a  verdict  was  rendered  accordingly. 

[1]  The  effect  of  the  finding  of  the.  Jury 
and  the  decree  of  Judge  Cooke  upon  the  first 
Issue  is  to  set  adds  the  Judgment  of  the  su- 
perior court  of  Rockingham  county.  Novem- 
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bar  term,  1889,  In  tbe  eaae  of  Samael  A.  Al- 
len T.  Bbtixaret  ZigUr,  and  .others  ioTftUdat- 
Ing  the  will  of  Valentine  Allen,  and  leaving 
the  careat  to  said  will  In  full  force  and  ef- 
fect (Revlaal,  |  8137)  until  the  issue  thus 
raised  Is  tried  and  a  bona  fide  and  valid 
Jjudgmrat  la  rraidered.  This  we  tUnh  should 
end  this  case,  as  there  ia  no  exception  arising 
under  that  first  issue. 

In  our  former  opinlcm  (169  N.  O.  279, 74  S. 
SL  816)  we  said:  "The  only  issue  raised  by 
the  ideadlngs  in  this  case  la  one  of  fraud 
and  collusion  in  respect  to  the  manner  in 
which  that  will  was  set  at  nai^t" 

In  our  view  of  the  status  of  this  case,  it 
la  not  proper  that  we  construe  this  will  now. 

All  of  the  Issoea  submitted,  except  the 
first,  are  set  aside.  So  much  of  the  judg- 
ment of  the  superior  court  as  declares  that 
"the  decree  entered  In  the  suit  of  Samuel  A. 
Allen,  caveator,  against  Elizabeth  A.  Allen 
and  others,  disposed  of  at  the  November 
term,  1885,  of  the  superior  court  of  Rock- 
ingham county,  was  obtained  and  entered 
through  fraud  and  collusion;  that  the  last 
will  and  testament  of  Valentine  Allen  was 
properly  proven  and  probated,  according  to 
law,  before  the  clerk  of  the  superior  court 
and  probate  Judge  of  the  county  of  Rocking- 
ham on  October  6,  1884,  and  was  and  Is  re- 
corded In  Book  E  of  the  Record  of  Wills  of 
said  county,  at  pages  289  et  seq.,  and  was 
offered  in  evidence  In  this  cause,"  is  af- 
firmed. This  ends  this  action,  but  it  leaves 
the  caveat  proceedings  of  Samuel  Allen  of 
1886  still  pending  for  trial  In  the  superior 
court  of  Rockingham  county. 

[2]  The  probate  of  the  will  before  the  clerk 
was  In  common  form,  but  It  Is  conclusive 
evidence  of  the  validity  of  the  will  until  it 
is  vacated  or  declared  void  by  a  competent 
tribunal  and  may  be  offered  in  evidence. 
Rev.  S  812& 

As  we  have  held  that  the  Judgment  entered 
in  the  caveat  proceedings  la  fraudulent  and 
void,  it  necessarily  follows  that  the  caveat 
proceedings  have  not  terminated.  It  Is  still 
open  to  Samuel  Allen,  the  caveator,  to  have 
the  issue  thus  raised  passed  on  by  a  Jury,  and 
all  proper  and  necessary  parties  can  be 
brought  In  that  proceeding.  Holt  v.  Zlglu, 
159  N.  C.  279,  74  S.  E.  813. 

This  cause  is  remanded  to  the  superior 
court  of  Rockingham  county  with  instruc- 
tions to  enter  a  final  Judgment  In  accordance 
with  this  opinion.  The  entire  cost  of  tlie  ac- 
tion, as  well  as  costs  of  this  appeal,  will  be 
taxed  against  the  defendants. 

The  Judgment  of  the  superior  court,  ex- 
cept  aa  hereinbefore  stated,  is  reversed. 

Defendant's  Appeal. 

This  is  the  appeal  of  the  defendant  J.  P. 
Fairly  in  the  above  cause.  It  is  improvi- 
dently  taken,  and  must  be  dismissed. 

As  an  assignee  of  Samuel  Allen,  this  de-  < 


fendant  may  be  nude  a  party  to  tiie  caveat 
proceedings  referred  to  in  the  other  oplnioo. 

I^et  costs  of  tbla  appeal  be  taxed  against 
def  ondant  Falile& 

Appeal  dismissed. 

(ICS  N.  C.  WO 

OABDNBR      NORTH  STATE  MUX  L.IFB 
INS.  GO. 

(Sapraou  Oonrt  of  North  Carolina.    Oct.  29, 

1913.) 

1.  iKSUUircB  (I  132*)— BiNDzno  Sup— Er- 

FBCT. 

The  binding  slip  issued  on  an  appUcadoii 
for  insurance  is  a  mere  written  memorandum  of 
the  most  important  terms  of  a  iweUminaiy  con- 
tract of  insurance,  Intended  to  ^ve  temporary 

Srotection  pending  the  investigation  of  the  risk 
y  the  insurer,  or  until  the  issue  of  a  formal  pol- 
icy, and  ia  subject  to  all  die  conditiana  of  tiw 
contemplated  policy,  even  thira^  it  ma;  never 
issue. 

[Ed.  Note.— For  other  cases,  see  Insurknce, 
Cent.  Dig.  {  210;  Dec  DigV|l32.*l 

2.  iNSTOAircK  (I  132*)— BiRDiHO  Sup— Br- 

racT. 

When  properly  issued  on  an  application  for 
Insurance,  a  binding  slip  protects  the  appUcaot 
against  the  contingency  of  sickness  between  ia 
date  and  the  deliveiy  of  the  policy,  If  the  appli- 
cation ia  accepted;  but,  if  not,  the  binding  slip 
ceases  eo  instantt  to  have  any  effect. 

[Ed.  Note.— For  other  cases,  see  Insnranoe, 
Cent  Dig.  i  210;  Dec  Dig.  f  13Z*} 

8.  Evidence  ({  405*)— Putoi.  Ettobnob— Iir- 
BUBANCB  Policy- FALsmcATiON. 

In  a  suit  on  a  life  policy,  the  insarer  may 
show  that  the  numaal  deliveir  of  the  policy  wu 
conditional,  or  it  may  prove  fraud  or  other  equi- 
table matter  to  show  that  It  never  took  effect  as 
a  contract;  but,  when  the  policy  is  once  ddiv 
ered  and  becomes  effective,  statements  therein 
which,  if  falsified,  will  affect  its  continued  vsr 
lidity  cannot  be  contradicted  with  a  view  to 
avoid  the  Insarance. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  JS  1818-1824;  Dec  Dig.  S  406.*] 

4.  Insurance  (|  290*)— Lm  Poucr— Fazab 

Represbntatioits. 

Where  an  applicant  for  insurance  falsely 
represented  that  he  had  not  been  intimately  as- 
Bociated  with  any  one  suffering  from  any  trans- 
miaaible  disease  within  the  past  year,  sach  rep- 
resentation being  material  vitiated  toe  so-called 
binding  receipt,  and  the  policy  subsequently  la- 
sued  thereon,  unless  the  insarer  waived  the  same 
with  full  knowledge  of  the  (acts. 

[Ed.  Note. — For  other  cases,  see  Insutance, 
Cent.  Dig.  {  678;  Dec  Dig.  |  299.*] 

6.  INSUBANCB  (I  2K^>— Faiab  Bxpbbsbnu.- 
TIONS— MaTEBIAUTT. 

Every  fact  wbldi  is  untruly  stated  or  wrong- 
fully suppressed  in  an  application  for  Inanrance 
must  be  regarded  aa  material,  if  the  knowledge 
or  Ignorance  of'it  would  naturally  and  reasona- 
bly lofiuence  tfae  Judgment  of  the  underwriter 
in  making  the  contract  at  all,  or  in  estimating 
the  degree  or  character  of  the  riak  or  In  fixing 
the  premium. 

[Ed.  Note.— For  other  cases,  see  Insuraoce, 
Cent.  Dig.  S  548 ;  Dec  Dig.  {  256.*] 

6.  Insuhancb  (S  253*)— AppLiCATion- Repsb- 

8ENTATI0N8. 

Where,  In  an  application  for  insurance,  a 
fact  is  subsequently  ioquired  about,  or  a  question 
ia  BO  framed  as  to  call  for  a  true  atatement  of 
such  fact,  or  to  elicit  the  information  desired, 
the  applicant  is  required  to  make  a  full  and 


*rw  other  casas  see  aame  topic  and  aMtlon  NUMBER  in  Deo.  Dig.  A  Am.  Dlci;9ye|j[9,yacr^|X||^l6dBxM 
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fair  dladonm  tliezeo^  or  at  leait  a  rabBtantial 

one. 

[Bd.  Note.— For  otber  eaws,  me  Insurance, 
Cent  Dlff.  li  588-S42;  DecT^.  1 263.*] 

7.  Insttbancx  (S  256*)— Faub  Rbpbesknta- 
T10N8— Statutes— Co  NSTEuoTio  N . 

Revisal  1906,  S  4808,  declares  that  aU  state* 
ments  in  an  application  for  insurance  shall  be 
constmed  as  representations  mereljt  not 
aa  warranties,  and  that  no  repreeentattoo,  un- 
ices material  or  fraadulent.  shall  prevent  a  re- 
covery. Htid,  that  a  material  miflrepresenta- 
tion  under  inch  sectliHi  wfll  avoid  a  poUc;,  if  it 
ia  calculated  to  Influence  the  insurer  in  maMnff 
the  contract,  or  in  estimating  the  degree  or  char- 
acter of  the  risk,  or  in  fixing  the  premium,  if  it 
is  withont  knowledge  of  the  falsit;  thereof. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  S!  MO,  649;  Dec  mg.  i  256.*] 

8.  InnreAKOB  (|  877*)— Faun  Befbuutta- 
noits— Wazvxb— Knowixdqe. 

Where  insured  in  his  applicatioD  falsely 
stated  that  tie  had  not  been  intimately  asso- 
ciated with  any  one  suffering  from  any  trans- 
missible disease  within  the  past  year,  when  in 
Cact  he  had  nursed  his  wife  and  child  through 
typhoid  fever,  of  which  disease  he  subsequently 
died,  the  insurer  could  not  have  waived  such 
misrepresentation  in  the  absence  of  a  showing 
that  it  bad  knowledge  thereof. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Gent  Dig.  H  ^42,  866,  967,  ^-997;  Dec.  Dig. 
S  377.*3 

0.  INBUBAHCB  (|  878*)— Fbaud— Pabticipa- 

TION  BT  AOBNT. 

Where  the  agent  of  an  insurance  company 
wrongfully  detivera  a  policy  with  knowledge  of 
a  materially  false  representation  therein  on 
which  it  was  issued,  he  ceases  in  that  transac- 
tion to  represent  tiie  company,  and  acte  in  his 
individual  capacity,  participating  in  the  fraud  of 
insured,  which  vitiates  the  policy. 

[Ed.  Note.— E\)r  other  cases,  see  Insurance, 
Cent.  Dig.  K  968-997;  Dec.  Dig.  j  378.*] 

10.  IkSUBAMCK  (I  378*)— POLIOY— Delivbbt— 

Faithlkbs  Aobnt—Knowledqb— Imputa- 
tion TO  InSUBBB. 

Where  an  insurants  agent,  faithless  to  his 
trust,  delivers  a  policy  to  insured  with  knowl- 
edge that  insured  is  then  suffering  from  his  last 
illness,  and  has  made  a  material  mlBi:epresenta- 
tlon  in  the  application,  the  agent'a  mbwledge 
Will  not  be  imputed  to  insurer. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent.  mg.  H  968-997;  Dee.  Dig.  |  878.*] 

Appeal  from  Superior  Coart,  Edgecombe 
Oounty;  Oline,  Judge. 

Action  by  Eala  B.  Gardner  against  the 
North  State  Mutual  life  Insarance  Com- 
pany. Judgment  for  defendant  and  plalnUfF 
appeals.  Reversed. 

This  la  an  action  to  recover  the  amount 
of  an  Insurance  policy,  alleged  to  have  been 
issued  by  the  defendant  in  March,  1912,  on 
the  life  of  John  B.  Gardner,  in  favor  of  the 
irtaintiff,  who  was  bia  wife.  John  B.  Gard- 
ner died  in  March,  1912,  shortly  after  he 
made  his  application  for  insurance,  and  the 
policy  was  delivered  to  him  by  defendant's 
local  agent  during  his  last  illness;  be  being 
then  sick  with  typhoid  fever,  which  caused 
bis  death.  The  application  contained  a  rep- 
resentation by  him  that  he  had  not  been  in- 
timately associated  with  any  one  suffering 
from  any  tranamlsslble  disease  wlthio  the 
year  before  his  death.    At  the  time  of  the 


application,  and  after  the  examination  of 
the  applicant  by  a  physician,  said  agent  Is- 
sued what  la  called  in  the  case  a  "binding 
receipt,"  one  of  the  provisions  of  which  Is 
the  following:  "In  the  event  this  policy 
shall  be  approved  by  the  medical  director  of 
the  company,  then  the  Insurance  applied  for 
shall  be  deemed  to  relate  back  to  and  be  In 
force  from  and  after  the  date  of  this  receipt, 
but  not  otherwise."  And  also  the  follow- j 
ing  provision:  "That  the  company  shall  not 
Incur  any  liability  under  this  application  un- 
less the  policy  has  been  issued,  delivered, 
and  paid  for  while  I  am  In  good  health." 
The  Issues  and  answera  thereto  by  the  jury 
will  disclose  the  nature  of  the  controversy, 
and  sufficiently  present  the  Question  upon 
which  the  opinion  of  the  court  rests.  They 
are  as  follows:  "(1)  Did  John  B.  Gardner 
represent  in  his  application  for  Insurance 
that  he  had  not,  at  the  time  of  his  applica- 
tion, been  intimately  associated  with  any  one 
suffering  with  any  transmlssdbla  disease 
within  the  past  year?  A.  Yea.  (2)  Had 
said  Gardner,  within  the  year  prior  to  his 
application,  been  intimately  associated  with 
any  one  suffering  with  any  transmissible 
disease?  A.  Yes.  (3)  Was  said  representa- 
tion material  to  a  contract  of  insurance  be- 
tween the  said  Gardner  and  the  defendant? 
A.  Yes.  <4)  Was  the  aald  Gardner  sick  with 
typhoid  fever  at  the  time  that  the  policy  In 
question  was  left  with  him  by  B.  H.  Howie? 
A.  Yes.  (5)  Did  the  defendant  manager  at 
Bocky  Mount  (V.  T.  Lamb)  ratify  the  act  of 
Howie  in  issuing  the  'binding  receipt'  and 
the  delivery  of  the  policy  in  pursuance  there- 
of? A.  Yes.  (6)  Did  the  policy  in  question, 
at  the  time  It  was  left  with  said  Gardner 
by  said  Howie,  become  a  consummated  con- 
tract of  insurance  between  the  defendant 
and  the  insured?  A.  Yes.  (7)  In  what 
amount,  if  anything,  is  the  defendant  in- 
debted to  the  plaintiff?  A.  $1,000."  The 
court  set  aside  the  verdict  upon  the  sixth 
and  seventh  Issues,  and.  having  given  judg- 
ment for  the  defendant  upon  those  which  re- 
mained, the  plaintifl  appealed,  reserving  her 
exceptions. 

B.  B.  Grantham  and  F.  S.  BpraUl,  both 
of  Bocky  Mount,  for  appellant  Bouae  ft 
Land,  of  Kingston,  for  appellee.  - 

WALKER,  J.  [1]  This  case  has  not  been 
tried  upon  Uie  real  and  decisive  Issue  raised 
by  the  pleadings;  but  we  will  consider  this 
question  presently  and  In  its  order.  A  care- 
ful review  of  the  evidence,  the  course  of  the 
trial  and  development  of  the  case,  the  charge 
of  the  court  and  the  issues,  leads  us  to 
conclude  that  the  Jury  disobeyed  the  in- 
structions upon  the  sixth  Issue,  and  it  may 
be  clearly  inferred  that  the  trial  Judge  set 
aside  the  verdict  as  to  the  sixth  and  seventh 
Issues  because  of  this  fact.  The  Jury  were 
charged  that,  if  It  was  found  from  the  evl- 
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dence  the  iVTesentatio&  In  tlie  application 
mentioned  In  the  flnt  three  Issues  was  ma- 
terial, they  should  answer  the  sixth  Issoe, 
"No."  or,  if  tbej  found  tbat  Uie  agent  of 
defendant,  V.  T.  Lamb,  did  not  ratify  the 
"binding  receipts  (it  it  was  Tdd),  and  tbat 
John  B.  iSardner  was  side  witti  typhoid  fever 
when  he  receiTed  tiie  policy,  they  should 
answer  the  sixth  issue,  "No,"  eren  tliough 
they  found  that  the  representation  was  not 
material.  This  instruction  was  not  followed 
by  the  Jury.  The  fiUae  and  material  r^pre* 
flentatlon  has  something  to  do  with  the 
"bhuUng  recelpr*  and  to  tbe  extoit  herein- 
after indicated.  The  effect  of  ttie  "binding 
racetpt"  was  correctly  stated  by  Judge  GUne^ 
and  it  is  thus  defined  In  Tance  on  Insor* 
ance,  p^  160:  ."The  binding  slip  is  mea^  a 
written  memorandum  of  the  most  important 
terms  of  a  preliminary  contract  of  Insur- 
ance, intended  to  give  temporary  protection 
pencUng  the  Investigation  of  the  ride  by  the 
insorer,  or  until  the  issue  of  a  formal  polity. 
By  Intendmoit  it  la  subject  to  all  the  oondlp 
tlona  in  the  policy  to  be  issued.  These  in- 
formal writings  are  bat  Incomplete  and  tem- 
porary contracts — memoranda  given  in  aid 
of  parol  agreements.  Such  memoranda  nsn- 
ally  fix  all  the  essential  prorlsions  that  are 
variable;  but  they  are  not  ordinarily  intend- 
ed to  imdude  all  tbe  terms  of  the  agreement, 
and  always  look  to  fbe  formal  policy  that  is 
expected  subsequently  to  Issue  for  a  complete 
statement  of  the  contract  mad&  Hence^  as 
heretofore  stated,  the  contract  evidenced  by 
the  blndlhg  slip  Is  subject  to  all  the  condi- 
tions of  the  contemplated  policy,  vrea  tliough 
it  may  never  issue,  and  the  same  Is  teue 
of  other  informal  written  contracts."  lAp- 
man  v.  Insurance  Co.,  121  N.  T.  454,  24  N. 
B.  699^  8  L.  B.  A.  719. 

In  what  has  been  said  or  wbat  will  herein- 
after be  said,  it  must  not  be  understood  that 
we  are  deddhig  whether,  where  a  "binding 
slip"  has  been  delivered  to  the  applicant, 
the  company,  In  the  event  of  his  death  or  ill- 
ness occurring  subsequently,  bat  before  the 
acceptance  of  tba  application,  can  arbitrarily 
or  even  unreasonably  reject  it  or  withhidd. 
its  approval  or  the  approval  of  the  medical 
director,  and  thereby  avoid  its  liability,  un- 
der the  danse  in  the  binding  slip  requiring 
the  approval  of  the  application  by  the  medi- 
cal director  tjt  the  company  before  the  Insur* 
ance  shall  take  effect  This  course  was  taken 
in  Orler  v.  Insurance  Co.,  132  N.  C  542, 
44  S.  B.  26;  tlie  poUdes  having  been  de- 
Uvered  in  boUi  cases,  the  only  diflerrace  In 
the  two  bdng  tbat  in  Grier's  Case  there  was 
no  allegation  of  fraud  or  a  false  and  mate- 
rial representation,  while  In  tills  case  there 
Is.  We  are  confining  ourselves  to  a  con- 
sideration of  the  false  representation  and 
Its  effect  upon  the  later  transactions.  Kor 
do  we  pass  upon  the  question  whether  tbe 
"binding  slip"  was  actually  delivered,  as  the 
Jury  have,  by  dear  impUoition  from  Uieir 
answer  to  the  fifth  Issue,  found  as  a  fact 


that  It  was;  contrary  to  defendant's  con- 
tention that  It  was  not  delivered. 

[1]  When  properly  executed,  tbe  ''Undlng 
slip"  protects  tiie  applicant  for  insurance 
against  the  contingency  of  sickness  inter- 
vening its  date  and  the  delivery  of  the  pol- 
icy, if  the  ainplicatlon  for  insurance  Is  ac- 
cepted. U  the  application  is  not  accepted 
In  the  proper  exercise  of  the  company's  ritfkt, 
and  the  Insurance,  therefore.  Is  refused,  Uw 
"binding  slip"  ceases  eo  instantl  to  have  any 
effect  It  does  not  insure  of  itself;  but  is 
merely  a  provision  against  any  Ulnesa  supers 
venlng  It;  If  there  la  aftmraxds  an  acoe|it> 
ance  of  the  application,  iqton  irtildi  it  d^ 
pends  for  its  vitality.  This  view,  whidi  is 
the  prevailing  one,  it  there  la  anything  to 
the  contrary.  Is  clearly  stated  by  the  Chief 
Justice  in  Orler  v.  Insurance  Ca,  1S2  M.  C. 
S42,  44  S.  B.  28,  Where  it  Is  said  tiiai  the* 
risk  of  future  UlneaB,  tbat  li^  after  the  date 
ot  the  "binding  receipt,"  is  takoi  the  oom- 
pai^,  it  it  afterwards  acoevts  the  applica- 
tion, or  the  insurance  becomes  effective,  and 
the  Insurance  relates  back  to  the  date  of 
the  receipt;  and,  turOier,  that  Oie  rectfpt  of 
the  premium  acknowledged  In  the  policy, 
and  the  redtal  of  the  fact  that  the  poUcr 
was  delivered  while  the  insured  was  in  good 
health,  cannot  be  contradicted,  in  the  ab- 
sau»  of  fraud  or  other  sufficient  eauitaUe 
element,  as  they  affect  the  validity  of  tbe 
contract  of  insurance,  which  cannot  be  im- 
peached in  this  collateral  way.  TtOa  la 
sound  doctrine,  whra  confined  within  Its 
proper  limits,  and  not  only  Is  It  aotib.  but 
it  is  also  oninently  Just 

[9]  The  company  can  show  tbat  tbe  mannal 
delivery  of  the  policy  was  condlticaial,  for 
tills  goei  to  the  executton  ot  the  contract, 
or  it  may  prove  fraud  or  other  equitable  mat- 
ter In  the  same  way,  for  the  purpose  of  sbow- 
Ing  tbat  it  never  took  effect  as  a  ooi^tract; 
as  in  Garrison  v.  Machine  Co.,  159  N.  0. 2S5, 
74  8.  B:  821,  Pratt  V.  Chaffln,  We  N.  C  WO, 
48  S.  B.  768,  and  FoweU  v.  Insurance  Co., 
158  N.  G  124, 68  a  B.  12;  but,  when  the  pol- 
icy Is  once  delivered,  and  becomea  effective 
as  a  contract,  statements  therein  which,  it 
talslfled,  will  affect  Its  continued  validity 
cannot  be  contradicted  with  a  view  to  avoid 
the  insurance.  The  entire  subject  is  tolly 
discussed  In  Grier's  Case^  mpn,  and  to  some 
extent  in  Kendrick  v.  Insurance  Co.,  124  N. 
C.  315,  S2  S.  B.  728,  70  Am.  8t  Bep.  682, 
and  Raybum  v.  Casualty  Co.,  138  N.  GL  37t; 
60  S.  B.  762,  107  Am.  Bt  Repi  9*8.  See,  al- 
so, Joyce  on  Insurance  |  64. 

[4,  f]  It  became  material  to  Inquire  wheth- 
er the  company,  by  Its  agent  witli  competent 
authority,  had  ratified  the  execution  et  tbe 
binding  receipt,  as  the  p(dicy  itself  wfts  de- 
livered to  John  B.  Gardnw  while  be  was  01 
with  typhoid  fever,  which  resulted  in  Us 
death ;  the  appllcatimi.  which  he  signed,  pro- 
viding tbat  it  should  be  Issued  and  delivered 
and  the  premium  paid  while  lie  is  in  good 
health,  -in  order  to  be  Undkig  ,i%(^^4ffk<30iB- 
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pany.  We  vlU  not  stop  to  ooneddeT  the  qoeft- 
tlon  whether  the  evidence  was  raffldent  to 
warrant  the  peremptory  Instruction  of  the 
court  that  V.  T.  Lamb  had  the  requisite  pow- 
er to  ratify,  aa  the  evidence  may  be  changed 
at  the  next  trial,  and  present  the  matter 
in  a  different  aspect,  renderlne  premature 
and  fntile  any  dlscusBlon  of  it  at  present, 
and.  besides,  this  decision  may  cause  it  to 
be  considered  In  a  different  way.  Of  course, 
an  agent  must  have  authority  in  order  to 
bind  his  prlndpaL  This  la  axiomatic.  1 
Joyce  on  Insurance,  i  041  But,  as  we  have 
Intimated,  the  underlying  Question  in  this 
case,  which  affects  both  what  Is  called  the 
"binding  allp  or  receipt"  and  the  validity  of 
the  policy  is  whether  the  company,  by  itself 
or  its  diUy  authorized  agent,  has  waived  the 
benefit  of  the  false  representation  made  in 
the  application,  with  full  knowledge  of  the 
facta.  If  the  representation  made  in  the  ap- 
plication  was  false  and  material,  and  the 
jury  BO  found,  and  the  company  was  ignorant 
of  its  falsity,  it  vitiates  the  so-called  bind- 
ing receipt  and  the  policy,  unless  the  com- 
pany has  In  some  way  waived  it  by  its  con- 
duct, and  with  toll  Imowledge  of  the  facts. 
"A  false  representation  avoids  a  contract  of  In- 
Bu ranee  when  material  and  wholly  without 
reference  to  the  Intent  with  which  it  is  made, 
unless  It  is  otherwise  provided  by  statnta" 
Vance  on  Insurance,  p.  269.  We  need  not  in- 
Qulre  whether  tbis  rule  la  too  broadly  stated 
by  Mr.  Vance,  as  it  applies  with  the  meaning 
intended  by  him  to  the  facts  of  this  case, 
and  it  has  been  stated  by  this  court  substan- 
tially in  the  same  terms.  Every  fttct  which  is 
ontraly  stated  or  wrongfully  suppressed  must 
be  regarded  as  material,  If  the  knowledge  or 
ignorance  of  it  would  naturally  and  rea- 
sonably influence  the  Judgment  of  the  under- 
writer in  making  the  contiact  at  all,  or  In 
estimating  the  degree  or  character  of  the  risk, 
or  in  fixing  the  rate  of  premium.  16  Am.  & 
Eng.  Enc.  of  Law  (2d  Ed.)  933;  Vance  on 
Insurance,  284.  This  definition  was  adopted 
by  ns  in  Flshblate  v.  FideUty  Co.,  140  N.  O. 
S89.  63  8.  E.  354,  and  has  since  been  ap- 
proved several  times,  and  la  also  the  defini- 
tion -of  other  courts.  Bryant  v.  Insurance 
Co.,  147  N.  C.  181,  60  S.  E  983 ;  Alexander 
V.  Insurance  Oo.,  160  N.  a  C36,  64  8.  E.  432 ; 
Annuity  Co.  v.  Forrest,  152  N.  C.  621, 68  S.  E 
1S9;  ^tna  L.  Ins.  Co.  v.  Conway,  11  Ga. 
App.  557,  75  8.  E.  916;  Biaddox  v.  Insurance 
Co.,  6  Oa.  App.  681,  65  8.  E.  789;  Talley  v. 
Insurance  Co.,  Ill  Va.  778,  69  S.  E.  936; 
Peon  M.  Life  Insurance  Co.  v.  M.  S.  &  Trust 
Co.,  72  Fed.  413,  19  a  C.  A.  286,  73  Fed.  653, 
19  O.  a  A.  316,  38  L.  Ji.  A.  33,  70;  Cooley's 
Brlefii  on  Insurance,  p.  1968;  Tanoe  on  In- 
Borance,  pp.  267,  269. 

[I,  7]  It  may  be  stated  as  a  general  rule  that 
where,  in  an  application  for  Insurance,  a  fact 
is  specifically  inquired  about,  or  the  question 
is  so  framed  as  to  call  for  a  true  statement 
of  the  fact,  or  to  elicit  the  Information  de- 
sired, reason  and  Justice  alike  demand  that 


there  should  be  a  fair  and  fall  disclosure  of 
the  fact,  or  at  least  a  substantial  one.  3 
Cooley's  Briefs  on  insurance  p.  2009  (d). 
Our  case  is  not  essentially  different  from 
Alexander  v.  Insurance  Co.,  supra,  in  which 
this  court  said:  *^e  company  was  imposed 
upon  (whether  fraudulently  or  not  Is  Imma- 
terial) by  such  represoitatlon,  and  Induced 
to  enter  Into  the  contract  In  such  case  It 
has  been  said  by  the  highest  court  that:  'As- 
suming that  both  parties  acted  In  good  faith, 
Justice  would  require  that  the  contract  be 
canceled,  and  premlnms  returned.'  Insur- 
ance Co.  V.  Fletcher,  117  U.  S.  519  [6  Sup. 
Ct  837.  29  L.  Ed.  934J— "citing  Bryant  v.  In- 
surance Co.,  supra,  as  decisive  of  the  ques- 
tion. Our  statute  (Revisal  of  1905,  }  4808) 
afiinns  this  view,  for,  while  it  declares  that 
all  statements  In  an  application  for  Insur- 
ance sball  be  construed  as  representations 
merely,  and  not  as  warranties,  it  further 
provides  tliat  no  representation,  unless  ma- 
terial or  fraudulent,  shall  prevent  a  recov- 
ery, the  meaning  of  which  plainly  is  that  a 
material  representation  shall  avoid  the  pol- 
icy, if  it  is  also  false  and  calculated  to  Influ- 
ence the  company,  if  without  notice  of  its 
falsity,  In  making  the  contract  at  all,  or  in 
estimating  the  degree  and  character  of  the 
risk,  or  In  fixing  the  premium.  Bryant  r. 
Insurance  Co.,  supra.  Our  case  Is  well  with- 
in mis  rule.  It  is  not  necessary,  aa  said  in 
flsbblate's  Case,  that  the  aci  or  conduct  of 
the  insured,  which  w&a  represented  by  him  In 
the  application,  should  have  contributed  in 
some  way  or  d^ree  to  the  loss  or  damage 
for  which  the  indemnity  Is  claimed.  Wheth- 
er It  was  material  depends  upon  how,  if  at 
all,  It  would  have  influenced  the  company  in 
the  respect  we  have  just  stated.  The  deter- 
mining factor,  therefore,  in  such  case  Is 
whether  the  answer  would  have  influenced 
ttie  company  in  deciding  for  itself,  and  In  its 
own  Interest,  the  important  question  of  ac- 
cepting the  risk,  and  what  rate  of  premium 
should  be  charged.  The  questions  generally 
are  framed  with  a  view  to  estimating  upon 
the  longevity  of  the  applicant,  and  any  answer 
calculated  to  mislead  the  company  in  regard 
thereto  should  be  considered  as  material. 
There  are  some  contingencies  that  cannot  be 
provided  against;  but  the  company  Is  en- 
titled to  have  a  fair  and  honest  answer  to 
every  question,  which  will  enable  It  to  exer- 
cise its  Judgment  intelligently,  and  to  have 
the  necessary  information  as  a  basis  upon 
which  to  make  ite  calculations,  althoui^  Its 
best  deduction  therefrom  may  only  approxi- 
mate the  actual  result  in  the  particular  case. 
3  Cooley's  Briefs  In  Law  of  Insurance,  p. 
1052.  1953;  ^tna  L.  Ina  Co.  v.  Conway,  11 
Ga.  App.  557,  75  8.  E  The  applicant  is 
required  to  act  In  the  utmost  faith  in  giving 
the  information.  Mtna.  L.  Ina  Co.  v.  Con- 
way, supra. 

In  life  insurance.  It  is  Important  for  the 
company  to  know  the  individual  history  and 
characteristies  of  the  ai9|W?|??f,y  ^felftj©^ 
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syncracles,  or  the  peculiarities  of  Ms  mental 
and  physical  constitution  or  temperameut, 
and  his  enTlronment  at  the  time  of  hla  ap- 
plication. In  no  other  way  could  the  risk 
or  hazard  be  well  determined,  or  the  premi- 
um fixed.  Is  be  weak  In  body  or  mind,  and, 
If  so,  to  what  extent,  and  in  what  particular 
way,  and  what  are  his  inherited  traits  or  the 
mental  and  physical  characteristics  of  his 
pro^nltors?  The  inquiry  must  be  not  only 
Individual,  but  ancestral,  and  the  Investiga- 
tion searching  as  to  Ills  [>ast  life  and  future 
intentions,  as  experience  has  shown,  In  order 
to  make  anythlnt;  like  a  reliable  estimate 
of  the  risk  to  be  Incurred.  And  his  habits 
and  surroundings  are  also  to  be  known,  con- 
sidered, and  weighed.  Has  he  been  exposed 
to  any  contagious,  infections,  or  transmis- 
sible disease,  Is  a  perfectiy  legitimate  in- 
quiry.  Does  he  propose  to  change  bis  resi- 
dence, BO  that  his  exposure  to  climatic  or 
other  diseases  will  be  greater,  and  the  haz- 
ard correspondingly  Increased?  These  and 
many  other  questions  of  like  kind  any  pru- 
dent man  engaged  in  the  business  of  life 
Insurance  would  be  more  than  likely  to  ask, 
and  the  answers  to  them  would  surely  tend 
to  shape  the  judgment  of  the  underwriter 
and  inHuence  his  decision  in  regard  to  the 
risk.  Any  Insurance  company  that  would  is- 
sue a  policy  or  contract  for  insurance  upon 
any  other  basis  and  without  proper  Inquiry 
would  be  so  reclUesa  as  to  forfeit  the  con- 
tidence  of  the  public 

However  it  may  be  generally,  in  our  case 
it  appears  that  the  applicant  had  bera  In- 
timately associated  with  his  wife,  who  was 
aflaicted  with  typhoid  fever,  requiring  17 
medical  visits  for  treatment  He  nursed  his 
wife  and  a  child  in  the  same  house  afflicted 
with  the  same  disease  throughout  their  ill- 
ness, and  shortly  afterwards  was  himself 
attacked  by  it,  and  died.  There  was  ample 
evidence  to  show  that  typhoid  fever  Is  trans- 
missible from  one  person  to  another  In  vari- 
ous ways — by  flies  and  other  Insects,  drinb- 
ii^  water,  milk,  and  other  substances  o£  a 
like  kind,  when  Infected  by  flies,  which  carry 
the  fatal  germs  from  the  stools  or  excreta 
of  the  typhoid  patient.  It  was  testified  that, 
when  there  is  typhoid  fever  in  a  house  or  on 
the  premises,  it  presents  a  very  dangerous 
situation  for  those  who  occupy  them  or  who 
visit  there,  as  they  are  thereby  brought  in 
close  contact  with  the  germ-laden  substances, 
and  are  more  exposed  to  infection.  A  person 
physically  able  to  resist  or  throw  oET  the 
disease  may  escape,  or  he  may  be  so  fortu- 
nate as  not  to  become  the  victim  of  the 
germ-bearers ;  but  he  Is  nevertheless  In  dan- 
gerous surroundings,  where  the  chances  of 
Infection  are  greater  than  If  he  were  more 
remote  from  the  premises  of  the  patient 
There  was  also  evidence  that  the  application 
for  Insurance  would  have  been  rejected  had 
the  question  been  correcUy  answered.  John 
B.  Gardner  knew,  or  rather  must  have 
known,  at  the  time  he  answered  the  question, 


that  he  had  very  recently  been  Intimately 
associated  with  his  sick  wife  as  her  nurse 
during  her  severe  illness,  and  the  company. 
If  Ignorant  of  tiie  fact,  was  misled  by  his 
answer  as  to  the  truth  of  the  matter.  Under 
the  charge  of  the  court,  which  is  sustained 
by  our  decisions,  and  was  in  accordance  with 
the  established  doctrine,  the  Jury  found  that 
the  representation  was  false,  and  was  also 
material,  and  there  was  evidence  to  support 
the  finding.  This  being  so,  the  question  is, 
Did  the  defendant,  with  knowledge  of  the 
facts  by  itself  or  Its  agent,  waive  its  right 
to  insist  upon  this  false  statement,  and 
thereby  ratify  the  "binding  sUp"?  If  It  did, 
then,  the  slip  being  valid,  the  company  took 
the  risk  of  the  Illness  of  the  assured  occur- 
ring subsequent  to  Its  date,  and  the  poU<7 
was  rightfully  delivered  by  defendant's  agent 
to  Gardner,  although  he  was  sick  at  the  time. 
Grier  v.  Insurance  Co.,  supra.  If  it  did  not 
thus  waive  Its  right,  the  next  quration  will 
be,  Did  the  agent  d^ver  the  policy,  not 
knowing  that  the  statement  In  the  appUcft- 
Uon  was  false,  and  being  led  thereby  to  be- 
lieve that  the  slip  was  ralid,  and  of  Its^ 
bound  him  to  deliver  the  policy,  and  was  he 
influenced  by  this  fact  to  deliver  the  policy! 
Tbi»  all  relates  to  the  valid  ezecnUon  of  the 
policy,  and  does  not  contradict  or  rary  its 
temia. 

[I]  It  will  not  be  denied,  we  shoulil  tliink, 
that  there  can  be  no  legal  waiver  of  a  right 
without  a  knowledge  of  the  right  which  Is 
claimed  to  have  been  relinquished.  The  doc- 
trine is  well  stated  in  28  Am.  ft  Eng.  Enc.  of 
Law  at  p.  1003:  "There  can  be  no  waiver, 
unless  the  person  against  whom  it  Is  daimed 
had  foil  knowledge  of  his  rights  and  of  fftcts 
which  will  enable  bim  to  take  effectoal  ac- 
tion for  tlieir  enforcement  No  one  can  ac- 
quirace  In  a  wrong  while  Ignorant  tliat  it 
has  been  committed,  and  tbat  the  ^ect 
his  action  will  be  to  confirm  it" 

[I,  It]  If  there  was  any  fraudulent  or  col- 
lusive agreement  between  the  agent  and 
Gardner  for  the  delivery  of  the  policy  in  dis- 
regard of  the  company's  rights.  It  would 
avoid  the  entire  transaction,  and  defeat 
plaintlfF's  recovery,  for  fraud  vitiates  every- 
thing. In  such  case,  the  agent  would  be  rep- 
resenting himself,  and  not  his  principal,  and 
his  authority  to  speak  or  act  for  him  would 
cease,  as  the  party  claiming  the  insurance, 
and  who  assisted  in  the  fraud,  or  was  parti- 
ceps  cri  minis,  cannot  take  advantage  of  his 
own  or  the  agent's  wrong.  "A  contract  made 
by  an  ag^t  under  the  Inflnence  of  bribery 
(or  fraud  or  collusion),  or  one  made  to  the 
knowledge  of  the  other  par^,  in  fraud  of 
the  principal,  is  voidable  by  the  latter."  Tif- 
fany on  Agency,  pp.  22&-32e ;  Sprinkle  v.  In- 
demnity Co.,  124  N.  C.  405,  32  S.  B.  734. 
But  the  other  party  (here  Gardner)  must  have 
had  knowledge  of  the  principal's  right  a^d 
that  the  agent  was  defrauding  his  principal, 
or  was  disobey^ti,^^£y^9v)^tf«t*°s 
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withont  the  scope  of  his  employment,  or  be 
most  bare  colluded  with  him,  and  thereby 
obtained  something  belonging  to  the  princi- 
pal without  being  legally  entitled  thereto. 
"An  agent  cannot  be  allowed  to  put  himself 
Into  a  position  in  which  his  Interest  and  hla 
duty  will  be  in  conflict,  and,  if  a  person  who 
contracts  with  an  agent  so  deals  with  him  as 
to  give  the  agent  an  Interest  against  the 
principal,  the  latter,  on  discovering  the  fact, 
may  rescind  the  contract,  notwltbetanding 
that  it  was  within  the  scope  of  the  agent's 
authority.  Thus,  a  gratuity  given,  or  prom- 
ise of  commission  or  reward  made  to  an 
agent  for  the  purpose  of  influencing  the  exe- 
cution of  the  agency,  vitiates  a  contract  sub- 
seqnently  made  by  him,  as  being  presump- 
tively made  under  that  influence."  Tllfany 
on  Agency,  p.  229.  Under  such  circumstanc- 
es of  fraud  or  collusion,  notice  to  the  faith- 
less agent  of  Gardner's  lUness  or  any  other 
vital  fact  would  not  be  Imputed  to  the  com- 
pany, hla  defrauded  prlnclpaL  Tiffany  on 
Agency,  pp.  262,  263;  Sprinkle  v.  Indemnity 
Co.,  124  N.  G.  405,  32  S.  E.  T34;  Bank  v. 
Burgwyn,  110  N.  G.  267.  14  S.  B.  623;  Stan- 
ford V.  Grocery  Co.,  143  N.  G.  41S,  66  S.  E. 
815.  The  Sprinkle  decision  is  very  much  in 
point,  both  as  to  the  fraud  of  the  agent  and 
Its  effect  upon  the  question  of  notice  to  the 
principal  of  his  faithless  conduct  The  case. 
In  this  aspect,  may  be  submitted  to  the  Jury, 
tf  the  defendant  so  defilreSi  and  tenders  a 
pn^per  issue  for  the  purpose. 

We  can  now  see  how  Important  it  Is  to 
have  additional  issues  or  a  modification  of 
the  present  ones,  except  the  first  four  of 
them,  for  in  the  light  of  the  entire  case^ 
pleadings,  evidence,  charge,  and  verdict — ^nei- 
ther the  plaintiff  nor  the  defendant  was  en- 
titled to  a  Judgmrait ;  the  verdict  having  fal- 
lal short  of  presenting  all  the  essential 
fact^  and  the  court,  therefore,  being  unable 
to  determine  the  rights  of  the  parties  and 
pronounce  judgment.  As  some  confusion  may 
arise  If  we  retain  any  part  of  the  verdict, 
for  instance,  as  to  the  first  four  Issues,  we 
will  set  aside  the  entire  finding,  and  let  the 
parties  begin  anew,  which  will  be  in  the  na- 
ture of  a  repleader,  though  not  technically 
so,  and  It  is  BO  ordered. 

Kew  trlaL 
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WILSON  V.  SCARBORO  et  al 

(Supreme  Coort  of  North  Carolina.    Oct  29, 
1913.) 

1.  Trial   (i  S30*>— iNsrstFonoRS— StTBias- 

SIOH  OW  ISSITXS. 

In  a  suit  on  a  conttact  for  the  sale  of  tim- 
ber, defendants  alleged  that  a  stipulation  aa  to 
tiie  manner  of  cutting  waa  omitted  from  the  con- 
tract by  mutoal  mistake  or  by  fraud  of  plaintiff 
inducing  the  mistake  on  defendants'  part.  There 
was  no  evidence  of  fraud,  but  the  court  submitted 
^lat  qnesdon  to  the  Jury,  over  objection  by 
plaintifl.  The  inry  found  that  there  was  "fraud 
or  mutoal  mistake,"  without  designating  which 


of  the  two,  and  rendered  a  verdict  for  defend- 
ants. E^,  that  the  verdict  could  not  be  sos- 
tained,  since  the  jury  might  have  found  that 
there  was  fraud,  and  no  mistake  and  still  have 

made  the  same  answer. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dfg.  »  777-781%;  Dec.  Dig.  S  330;*  Sales,  Cent 
Dig.  %  705.] 

2.  Evidence  441*>— Pabol  Evidinck— 
Wbiiten  Contract. 

Where  a  written  contract  for  the  sale  of 
timber  contained  no  proviiEdon  requiring  plain- 
tiff to  depoidt  a  certain  sum  or  give  bis  note 
as  secaritT  for  the  faithful  performance  of  &e 
contract,  it  was  error  to  permit  parol  proof  of 
such  an  agreement  as  tendmg  Co  materially  vary 
and  contradict  it 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  88  1765-1845;  Dec  Dig.  S  441.*1 

3.  Evidence  (|  442*)— Paboi.  EriDBiroE  — 
Written  Contract. 

Where  a  contract  la  not  required  to  be  in 
writing,  and  it  is  not  intended  that  the  written 
ioBtmment  shall  state  the  whole  of  the  agree- 
ment the  part  resting  In  parol  may  be  proved, 
provided  It  does  not  materially  vary  or  con- 
tradict that  which  is  written. 

[Sd.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {$  1874-1897 ;  Dec.  Dig.  {  442.*] 

4.  Tbiai.  (8  252*)— iNflVBUonoiirB— Affijoa- 
bilitt  to  Evidence, 

Where  a  contract  for  the  sale  of  timber  as 
claimed  by  defendant  entitled  plaintiff  to  itw- 
pend  cutting  if  the  market  price  of  lumt>er  so 
declined  as  to  make  further  cutting  unprofitable, 
an  instruction  on  tile  issue  whether  plaintiff  did 
suspend  cutting  and  paying  for  defendant's  tim- 
ber after  plaintiff  had  begun  to  cot  the  same  in 
violation  of  the  agreement,  omitting  all  consid- 
eration of  plaintitPs  right  to  suspend  in  case  the 
market  price  declined,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  9{  506,  696-612;  Dec  Dig.  S  252.*] 

5.  Looa  AND  LoaaxHO  (f  8*)— Tikbeb  Gon- 

TKAOT— BlTECT. 

A  contract  for  the  sale  of  timber  with  the 
right  to  enter  the  land  and  remove  the  same  la 
in  effect  a  conveyance  of  real  property  passing  a 
present  Interest  In  the  timber,  dBfeaslble  aa  to 
all  timber  not  cnt  wlOiin  the  time  fixed  by  the 
parties,  and  hence  after  delivery  la  an  executed 
and  not  merely  an  executory  contract  during  the 
time  the  grantee  is  entitled  to  remove  the  Um- 
ber. 

[Ed.  Noter— For  other  caaes,  see  Loga  and  £x>g- 
ging,  Gent  Dig.  H  6-12;  Dec  Dig.  1  8;*  Con- 
tracts, Cent  Dig.  i  890.] 

6.  Rgfobuation  of  Instbvhbnts  <8  19*)— 
Gbounds— Mctuax.  Mistake— Fraud. 

Where  there  waa  a  mutual  mistake  io-  the 
execution  of  a  written  contract  or  a  mistake  of 
one  of  the  parties  brought  about  by  the  fraud 
of  the  other,  equity,  in  an  otherwise  proper  case, 
will  reform  the  contract  but  not  on  the  ground 
of  ignorance  or  miaapprebenaion  of  one  of  the 
parties  as  to  any  facts  inhering  in  such  con- 
tract, though  such  misapprebenslou  might  be 
ground  for  rescission.  • 

[Ed.  Note.— For  other  cases,  see  Keformation 
of  Inatruments.  Gent  Dig.  88  74-78;  Dec.  Dig. 

Appeal  from  Superior  Court,  Wake  Coun- 
ty ;  Ferguson,  Judge. 

Action  by  W.  S.  Wilson  against  8.  H.  Scar- 
boro  and  othras.  Judgment  for  defendants, 
and  plaintiff  appeals.    New  trial  granted. 

This  action  was  brought  to  recover  dam- 
ages of  the  defendants  for  entering  upon 
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land  and  unlawfully  ttUag  possession  of 
and  detaining  certain  timber  thereon.  The 
defendantB  "bargained  and  sold  and  con* 
Teyed"  to  the  plaintiff  certain  timber  de- 
scribed In  the  contract  of  conTeyance,  with 
the  right  and  privilege  to  cat  and  rffinove 
the  same  within  five  years  from  April  6, 
1909.  While  the  contact  does  not  bo  state, 
the  defendants  In  their  answer  allege  that 
plaintiff  was  required  "to  cut  the  timber 
continuou^y,  after  once  beginning  to  cut, 
until  the  cutting  of  the  same  should  be 
completed,  unless  while  cutting  the  timber 
the  price  of  lumber  should  decline,  so  that 
he  could  not  cut  the  timber  at  a  prpfit," 
and  that  said  agreement  was  omitted  from 
the  contract  by  the  mutual  mistake  of  the 
parties  or  by  the  mlstalie  of  defendants  and 
the  fraud  of  the  plaintiff,  and  that  plaintiff 
farther  promised  to  put  up  a  guaranty  fond 
of  $1,000  or  give  a  note  for  that  amount  to 
one  James  Moore^  who  held  a  mortgage  on 
the  land,  to  Insure  the  fall  and  faithful  pw- 
formance  of  the  contract  This  statement  of 
fluita,  with  the  Issues  and  answers  thereto, 
will  sufficiently  explain  the  matters  in  con- 
troversy. The  following  verdict  was  ren- 
dered by  the  jury : 

"(1)  Did  the  defendants  execute  a  contract 
with  plaintiff  to  sell  him  the  timber  described 
In  the  complaint,  as  alleged  therein?  An- 
swer; Tes. 

"(2)  Was  there  an  agreement  between  the 
plaintiff  and  the  defendants,  before  the  eiecu- 
tion  of  the  written  contract,  that  the  plain- 
tiff would  cut  the  timber  described  In  the 
complaint'  continuously,  after  once  beginning 
to  cut,  until  the  cutting  of  the  same  was 
completed,  unless  while  cutting  the  same 
the  price  of  lumber  should  decline  so  that 
he  could  not  cat  the  said  timbw  at  a  profit, 
as  alleged  In  the  amendment  to  the  anawwT 
Answer :  Tes. 

"(3)  If  so,  was  such  agreement  to  contln- 
uoosly  cut  such  timber  omitted  from  the 
contract  by  fraud  of  the  plaintiff,  or  by  the 
mutual  mistake  of  the  plaintiff  and  the  de- 
fendants? Answer:  Yes. 

"(4)  Did  plaintiff,  at  the  time  of  the  verbal 
contract,  agree  to  pay  to  the  defendants  the 
sum  of  $1,000  as  securitsr  or  guaranty  for 
the  proper  cutting  of  the  timber  described 
in  the  complaint  and  for  the  full  performance 
of  the  contract  between  the  plaintiff  and 
defendants?  Answer:  Tea. 

"(5)  Did  plalntur,  at  the  time  of  and  con- 
temporaneously with  the  execution  of  the 
written  contract,  agree  with  defendants  that 
he  would  give  to  Mr.  James  Moore  a  note 
for  $1,000,  which  would  be  as  satls&ctory 
to  the  said  Moore  as  a  deposit  of  $1,000  in 
money,  as  a  guaranty  for  the  performance 
of  the  terms  of  the  contract  between  plaintiff 
and  defendants,  and  that,  falling  to  give 
such  note  to  the  said  Mr.  Moore,  he  would 
desist  from  cutting  defendants*  timber  and 


remove  his  ndlls  from  fbdr  lands?  Anowa: 
Tec 

"(6)  Did  plalntlfl  give  such  note  to  the 
said  James  Moore?  Answer:  No. 

"(7)  Did  d^endanta  waivo  tin  S^Tliig  at 
such  note?  Answer :  No. 

"(8)  Did  plaintiff  suspend  cutting  and  pay- 
ing for  defendants'  timber  after  he  had  be- 
gun to  cut  the  same,  in  violation  of  his 
agreement  with  defendants?    Answer:  Tea 

"(9)  Did  plaintiff  remove  from  defendants' 
lands  timber  cut  thereon  before  paying  de- 
fttkdants  for  the  same?  Anaww :  Na 

"aO)  Did  pUlntlff  cut  stumps  higher  than 
24  Inches,  or  did  he  leave  logs  lying  In  the 
woods,  or  timber  In  the  tops  of  tnea,  or 
leave  timber  standing  scattered  over  places 
partly  cut  over,  in  violation  of  the  contract 
with  defendantB?  Answer:  Tes. 

*'(11)  If  plaintiff  violated  the  contract  hi 
any  all  of  the  retvecta  m«itioned  in  the 
preceding  Issue,  what  amount  of  damages  in 
money  did  the  defendants  snstaiii  ttaerdty? 
Answer:  $6.76. 

"02)  Did  plaintiff  negligentiy  permit  fire 
to  be  communicated  to  defendants*  lands  and 
thereby  cause  damage  to  defendants'  timber, 
wood,  undergrowth,  etc.?  Answer:  No. 

"(IS)  If  your  answer  to  the  preceding  Issue 
shall  be  'Tes,*  what  amount  of  damages  did 
defendants  sustain  thereby?   No  answex. 

"(14)  Did  defendantB  wrongfully  and  un- 
lawfully refuse  to  allow  plaintiff  to  re-enter 
upon  their  lands  and  to  resume  the  cutting 
of  their  timber  under  said  contract,  after 
he  had  suspended  the  cutting  of  the  same? 
Answer:  No. 

"(IS)  If  your  answer  to  the  precedllis  issus 
shall  be  Tea,*  what  damage  did  plaintiff  sos- 
taln  thereby?  No  answer.** 

Judgment  on  the  Verdict  for  0ie  defend- 
ants,  and  plaintiff  appealed. 

Armlstead  Jones  ft  Son,  Douglass  ft  Dong- 
lass,  R.  N.  Slmms,  and  W.  H.  I^on,  Jr^  all 
of  Raleigh,  for  appellant  Jones  ft  Bailey,  of 
Raleigh,  for  appellees.  ' 

WALKER,  J.  (after  stating  the  facts  as 
above),  [t]  The  defendants  allege  that  there 
was  a  stipulation  as  to  the  manner  of  onttlng 
the  timber  which  was  omitted  from  the  con- 
tract by  mutual  mistake  or  by  the  fraud  of 
the  plaintiff  inducing  a  mistake  on  the  part 
of  the  defendants.  But  we  do  not  find  in  the 
record  any  evidence  of  fraud;  and  as  the 
Jury,  in  answer  to  the  third  issue,  have 
found  that  there  was  fraud  or  mutual  mis- 
take, without  designating  which  of  the  two. 
we  are  unable  to  tell  whether  their  answer 
was  based  upon  the  fraud  or  the  mistake. 
The  court  submitted  the  question  of  fraud 
to  the  jury  against  an  express  proyo'  of 
the  plaintiff  that  there  was  no  evidence  of 
fraud,  and  consequently  we  have  an  errone- 
ous finding  upon  the  third  Israe.  The  jury 
might  have  found  that  there  was  fraud  and 
no  nilstaki^  and  J5|,«^»\^^»i^" 
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ruling  and  Instrnctloiis  of  the  court,  IiaTe 
given  the  answer,  which  Is  fully  responalTe 
to  the  Issne.  This  error  so  permeates  the 
entire  case  that  It  Is  snffldent  of  itself  to 
require  a  new  trial.  It  makes  no  difference 
that  the  allied  agreement  was  made,  unless 
there  was  fraud  or  mntnal  mistake,  for 
which  the  contract  will  be  corrected  and 
made  to  record  the  tmth. 

[2]  There  was  also  error  in  the  rulings 
upon  the  fifth  issue,  as  evidence  was  ad- 
mitted, oTer  plalnttfTs  objection,  of  the 
agreement  as  to  the  depodt  of  91,000  or  the 
giving  of  a  note  of  like  amoont  to  James 
Moore  as  a  securit;  for  the  faithful  perform- 
ance of  the  contract  It  evidently  tended 
to  vary  the  contract  materially  and  even  to 
contradict  it  It  was  proposed  by  It  to  show 
an  oral  agreement,  not  Inserted  in  the  con- 
tract which,  if  broken  by  the  plaintiff, 
would  terminate  the  timber  contract  and 
divest  the  plaintlfl  of  all  rights  thereunder. 

[8]  Where  the  law  does  not  require  the 
contract  to  be  In  writing  and  It  -was  not  in- 
tenaed  that  the  written  Inatrumott  should 
state  the  whole  of  the  agreement  between 
the  parties  tberebo.  but  that  a  part  thenot 
should  rest  In  parol,  the  latter  part  may  be 
proved,  If  It  does  not  materiaU^  vary  or 
contradict  that  which  has  been  written  but 
is  cooristent  thnewith.  The  rule  la  thus 
stated  in  Clark  on  Gontracts  G!d  Bd.)  at 
page  86:  "Wbere  a  contract  does  not  fUl 
within  file  statute,  the  parties  may,  at  ttu^x 
cpOotif  put  th^  a^^ement  In  mrlUng  or 
may  contract  orally  or  put  some  of  the  terms 
In  writing  and  arrange  others  orally.  In 
the  latter  caae^  althoui^  that  which  Is  writ 
ten  cannot  be  aided  by  parol  evidence,  yet 
the  terms  arranged  orally  may  be  prov^  by 
parol,  in  whldi  case  th^  supplement  the 
writing  and  the  whole  constitutes  one  ea- 
tire  contract"  Commenting  on  this  passage 
In  Evans  v.  Freeman,  142  N.  C.  61.  54  S.  E. 
847,  we  said:  "In  such  a  case  there  Is  no 
violation  of  the  familiar  and  elementary 
rule  we  jhave  before  mentioned  (against 
varying  or  contradicting  a  written  agree- 
ment), because  in  the  sense  of  that  role  the 
written  contract  la  nether  contradicted,  add- 
ed to,  nor  varied ;  but  leaving  it  In  full  force 
and  operation  as  It  has  been  expressed  by 
the  parties  In  the  writing,  the  other  part  of 
the  contract  la  permitted  to  be  shown  in 
order  to  round  it  ont  and  present  It  In  its 
completeness  the  same  as  If  all  of  it  had 
been  committed  to  writing."  Numerous  cas- 
es in  this  court  sustain  this  rule.  Cobb  v. 
Clegg,  137  N.  C.  153,  40  S.  E.  80 ;  Walker  v. 
Cooper,  ISO  N.  a  129,  63  S.  E.  681 ;  Type- 
writer Ca  V.  Hardware  Co.,  143  N.  a  97,  SS 
S.  E.  417 ;  Evans  v.  Freeman,  142  N.  C.  fSl, 
54  S.  D.  847 ;  Walker  v.  Venters,  148  N.  a 
398^  62  S.  E.  610;  Basnlght  v.  Jobbing  Co., 
148  N.  a  850.  62  S.  B.  420;  Woodson  v. 
Bedt,  151  N.  C.  144,  6S  8.  E.  761.  31  L.  R.  A. 
(N.  S.)  280k  Bat  the  evidence  admitted  In 


our  case  does  not  fall  within  the  well-settled 
rule,  as  it  essentially  varies  and  directly 
contravenes  the  written  contract  incorporat- 
ing in  It  a  clause  which,  in  a  certain  con- 
tingency, would  nullify  or  destroy  It  This 
cannot  be  done.  When  parties  reduce  their 
agreement  to  writing,  parol  evidence  Is  not 
admissible  to  contradict  add  to,  or  vary  It; 
and  this  la  so  although  the  particular  agree- 
ment Is  not  reqmred  to  be  in  writing,  the 
reason  being  that'  the  written  memorial  Is 
considered  to  be  the  best  and  therefore  is 
declared  to  be  the  only  evidence  of  what  the 
parties  have  agreed,  as  they  are  presumed 
to  have  Inserted  In  it  all  tlie  provisions  by 
which  they  intended  or  are  willing  to  be 
bound.  Evans  v.  Freeman,  supra;  Terry 
V.  Bailroad,  91  N.  C.  236.  In  Evans  v.  Free- 
man, supra,  it  was  further  said:  "Numerous 
other  cases  have  been  dedded  by  this  court 
in  which  the  appUca|ion  of  the  same  pilnd- 
pie  has  been  made  to  various  combinations 
of  flacts,  all  toidinft  tboui^  to  JiHe  same 
genoml  condoston  that  such  evld^ce  is 
omnptf^  where  It  does  not  cdnfllct  with 
the  written  part  of  the  agreement  and  tends 
to  supply  Us  oomplMneut  or  to  prove  some 
collateral  agreement  made  at  the  same  time. 
The  other  terms  of  the  contract  may  general- 
ly thus  be  thowa  where  it  xpoean  that  the 
wrlttng  embraces  some^  but  not  all,  of  the 
toma.  Twldy  v.  Saundwson,  81  N.  Ol  6; 
Msnning  r.  Jones,  44  N.  O.  868;  Dautfitry 
T.  Boothe,  49  N.  O.  8T;  Feiry  ▼.  HIU,  68  M. 
a  417;  WlUls  V.  Whiter  78  N.  a  484;  Tory 
V.  Balboad,  supra ;  Camming  r.  Bart)or,  09 
N.  a  332  [6  S.  B.  «03j."  This  court  In  Ray 
V.  Blackwell,  M  N.  a  KK  and  Uoffltt  t. 
Uhness,  102  N.  G.  407,  Q  8.  B.  399.  refused  to 
aroly  the  principle  allowing  the  unwritten 
part  of  the  contract  to  be  shown  because  the 
oral  evidence  toided  to  contradict  or  vary 
the  writtau  part  of  the  contract  and  not 
merely  to  add  other  conalstut  terms  to  It 
In  Moffltt  V.  Maness,  supra,  we  were  admon- 
ished that  the  rule  against  the  admissiblllt? 
of  parol  testimony  to  vary  the  terms  of  a 
written  Instrnm^t  has  perhaps  been  re- 
laxed too  much,  and  that  the  farthest  limit 
has  been  reached  In  admitting  such  testimo- 
ny, b^ond  whldi  it  will  not  be  safe  to  go. 
The  court  sounds  the  alarm  and  warns  us 
against  the  dangers  ahead.  It  Is  safer  to 
trust  in  the  writing  (the  memorial  selected 
by  the  parties  for  preserving  the  integrity  of 
their  treaty)  than  to  confide  In  human  mem- 
ory for  the  exact  reproduction  of  the  facts, 
for,  says  Taylor,  J.,  "time  wears  away  the 
distinct  Image  and  <dear  Impression  of  the 
fact  and  leaves  in  the  mind  uncertalta  opin- 
ions, imperfect  notions,  and  vague  surmises." 
Smith  V.  Williams.  5  N.  a  426,  4  Am.  Dec. 
664.  There  was  no  att^pt  to  reform  the 
contract  for  fraud  or  mistake  In  this  re- 
spect and  the  fourth  and  fifth  issues  are  not 
so  framed. 

[4]  The  Instruction  ii|HMft,|^ifb,?|fHft«9^»^ie 
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left  out  of  consideration  tbat  by  the  terms 
of  the  oral  agreement,  as  It  Is  stated  by  de- 
fendant, the  plaintlfr  had  the  right  to  sus- 
pend the  cutting  If  the  market  price  of  lum- 
ber had  so  declined  as  to  make  It  unprofit- 
able, and  the  Jury  were  told  Instead  that 
they  should  answer  that  issue  afiQrmatiTely, 
if  they  fbnnd  that  there  was  a  stipulation 
for  continuous  cutting,  and  it  was  omitted 
from  the  agreement  by  fraud  of  plaintiff  or 
mutual  mistake.  If  it  was  made  and  left 
out  of  the  written  agreement  by  tnuA  or 
mistake,  the  real  inquiry  then  was  whether 
the  plaintiff  liad  violated  it  by  faiUng  to 
cut  continuously  when  in  the  then  state  of 
the  lumber  market  It  was  profitable  to  con- 
tinue the  cutting. 

[S]  It  will  be  well  to  notice  one  position 
taken  by  the  defendant,  which  is  that  the 
contract  is  executory  and  not  an  executed 
contract  of  sale — a  mei;e  agreement  to  con- 
vey the  timber  and  not  a  perfected  convey- 
ance of  •At,  But  we  understand  that  the 
same  rul^.applles  to  both  executory  and  ex- 
ecuted wriften  contracts  with  regard  to  the 
competency  of  parol  evidence  to  vary  or  con- 
tradict them.  If  the  plaintiff  has  violated 
Ox9  contract  aa  written  by  the  parties,  or  as 
It  should  have  been  wrltt»i,  If  there  was 
fraud  or  mistake,  be  may  not  be  able  to  re- 
cover. d^;>endlng,  of  course,  upon  the  nature 
of  the  breach  and  the  particular  terms  of 
the  contract  Lookli^  at  the  Terdict  and 
eliminating  the  first  ^ht  iBsnes,  as  to  which 
there  was  error,  we  do  not  see  that  Oie 
plaintiff  has  committed  any  breach  from 
which  a  forfeiture  pt  bis  contract  results. 
The  Jury  have  said  tbat  be  did  not  remove 
any  cut  timber  without  paying  for  It  Apart 
teom  this  alleged  breach,  wbldt  the  Jury  have 
negatived,  the  important  and  dominating 
Issues  In  the  case  are  the  first  dgbt 

Our  opinion,  thougAx.  is  that  the  contract 
Is  an  executed  one  and  not  merely  executory. 
We  have  so  repeatedly  held  as  to  similar  con- 
tracts in  recmt  years.  In  Lnmber  Go.  t. 
Ctorey,  140  N.  a  462,  63  S.  E.  300,  6  L.  B.  A. 
(N.  8.)  468,  it  was  said:  "This  court  has  so 
recentiy  and  so  fully  considered  the  question 
aa  to  the  true  constmctton  of  contracts  sub- 
stantially like  the  one  now  under  review 
(which  is  substantially  like  the  WUson-Scar- 
boro  deed)  tbat  it  would  seem  almost  use- 
less for  us  to  add  anything  to  what  has  al- 
ready been  said.  We  have  decided  that  such 
a  contract  which  could  be  treated  as  In  ef- 
fect a  conveyance,  passes  a  present  estate  in 
the  timber,  defeasible  as  to  all  timber  not 
cut  within  the  limit  of  time  fixed  by  the  par- 
ties In  their  agreement  This  is  the  true  con- 
struction." And  again  In  Hawkins  v.  Lumber 
Co„  139  N.  C.  160.  61  S.  E.  852:  "The  true 
construction  of  thl?  Instrument  (a  contract 
for  cutting  Umber  within  a  fixed  period) 
•  *  *  Is  that  the  same  conveys  a  present 
estate  of  absolute  ownership  In  the  timber, 
defea^ble  as  to  all  timber  not  removed  with- 


in the  time  required  by  the  terms  of  the 
deed" — and  this  statement  of  the  law  is  ap- 
proved In  Lumber  Co.  v.  Corey,  140  N,  G. 
46?  [63  8.  E.  300.  6  L.  R.  A.  <N.  3.)  468].  la 
Bunch  V.  Lumber  Co.,  184  M.  0. 116,  46  &  E. 
24.  It  is  said  that  the  form  of  the  instrument 
counts  for  little.  "It  la  more  a  difference  in 
form  than  in  substance.  In  no  event  should 
we  give  a  construction  to  the  instrument 
which  will  confer  any  greater  right  or  estate 
than  is  commensurate  with  the  object  and 
purpose  of  the  parties  as  expressed  in  It 
The  spirit  and  letter  of  the  contract  exclude 
the  idea  that  when  the  time  fixed  by  it  ex- 
pired, the  defendant's  assignor  was  to  have 
any  rij^t  Interest  or  estate  in  the  timbo' 
then  standing  on  Uie  land."  And  approving 
Strasson  v.  Montgomery,  82  Wis.  62,  the  prin- 
ciple is  thus  stated:  "The  former  conveyance 
was  of  all  the  trees  and  timber  on  the 
premises,  with  the  proviso  that  the  vendee 
should  take  the  same  off  the  land  within 
four  years.  ♦  •  *  It  Is  well  settled,  on 
principle  and  by  authority,  that  the  I^l 
effect  of  the  Instrument  is  that  the  vendor 
thereby  conveyed  to  the  vendee  all  of  the 
trees  and  timber  on  the  premises  which  the 
vendee  should  remove  therefrom  within  the 
prescribed  time,  and  that  such  as  remained 
thereon  after  that  time  should  belong  to  tne 
vendor  or  to  his  grantee  of  the  premises." 
See,  also,  Homthal  v.  Howcott  164  N.  O.  230, 
70  S.  B.  171,  where  the  same  doctrine  was 
recognized  and  applied  by  this  court,  speaking 
by  Justice  Allen.  It  has  also  been  held  that 
growing  trees  are  a  part  of  the  realty,  and 
deeds  and  contracts  concerning  them  are  gov- 
erned by  the  law  applicable  to  that  species  of 
property.  Drake  v.  Howell,  133  N.  C.  163.  45 
S.  B.  630:  Hawkins  v.  Lumber  Co..  supra. 
We  see.  therefore,  that  this  Is  an  executed 
contract  operating  as  a  conveyance  of  tbe 
timber  and  a  defeasible  estate  therein  and  of 
course  Is  required  to  be  in  writing.  It  am- 
not  be  contradicted  or  varied,  nor  can  It  be 
proved  by  parol,  but  only  by  the  writing  duly 
executed. 

We  should  perhaps  notice  another  matter. 
A  careful  reading  of  the  testimony  has  not 
convinced  us  that  there  is  any  evidence  of  a 
mutual  mistake  by  the  parties  In  writing 
their  contract  A  contract  is  the  agreement 
of  both  parties  and  not  merely  the  Intention 
of  one.  Their  minds  must  meet  and  be  In 
accord  upon  one  and  the  same  thing  at  the 
same  time.  Rodgers  v.  Bell.  186  N.  C.  3T8, 
72  8.  B.  817;  Elks  v.  Insurance  Co..  159  N. 
G.  619,  76  S.  EL  808.  "Even  if  the  defendant 
had  clearly  shown  that  it  so  understood  tbe 
agreement  it  will  not  do.  as  the  court  pro- 
ceeds not  npon  the  understanding  of  one  of 
the  parties  but  upon  the  agreement  of  botb. 
No  principle  Is  better  setUed."  Lumtter  Co. 
V.  Lumber  Co.,  137  N.  C.  431,  49  S.  E.  9i6, 
citing  Brunhild  v.  Freeman,  77  M.  G.  138, 
Prince  v.  McRae,  84  N.  C.  674,  Bailey  v. 
Hutjes,  86  N.  C.  620,  and  other  cases.  It  ft>l- 
lows  from  thlB  d<g:t^e^  ^n^^jo^  can 
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be  altoed  or  amended  In  any  substantial 
respect,  except  by  consent  of  both  parties  or 
by  what  may  be  equivalent  tbereto. 

II]  If  a  court  finds  that  there  has  been  a 
mutual  mistake,  or  its  equivalent,  viz.,  that 
there  has  been  a  mistake  of  one  of  the  par- 
ties brought  about  by  the  fraud  of  the  other. 
It  will,  in  an  otherwise  proper  case,  reform 
the  contract,  but  not  otherwise.  The  undis- 
closed intention  or  understanding  of  one  will 
not  answer  the  purpose.  ^The  mistake,  to  be 
relived  against  In  equity,  must  be  one  that  is 
mutual,  material,  and  not  Induced  by  negli- 
gence. It  must  be  mutual.  If  the  complain- 
ant wishes  to  have  the  Instrument  reformed 
and  not  simply  set  aside,  because  equity  can- 
not undertake  to  reform  on  the  ground  of 
Ignorance  or  misapprehension  of  one  of  the 
parties  as  to  any  tacts,  thou^  it  may  re- 
scind. It  Is  essential  that  the  mistake,  to 
be  reUeved  against  in  equl^,  must  be  an 
error  on  both  sides.  If,  however,  such  igno- 
rance or  misapprehension  was  induced  or 
fraudulently  takoi  advantage  of  by  the  other 
party,  relief  will  be  administered,  but  ob- 
viously on  different  grounds."  BIspham  on 
Equity,  1 191.  "Equity  will  reform  a  written 
contract  or  other  Instrument  Inter  vivos 
where,  through  mutual  mistake  or  the  mis- 
take of  one  of  the  parties,  induced  or  accom- 
panied by  the  fraud  of  the  other,  it  does  not, 
as  written,  truly  express  the  agreement  of 
the  parties."  Eaton  on  Equity,  I  618 ;  Ware- 
house Co.  T.  Ozment,  132  N.  C.  839,  44  S.  E. 
681;  PeUetier  v.  Cooperage  Co^  158  N.  C.  403, 
74  S.  E.  132;  Dameron  v.  Lumber  Co.,  161  N. 
C.  498,  77  S.  E.  694;  and  same  case  at  this 
term,  79  8.  B.  607.  The  defendant's  evidoice 
in  this  case  hardly  conforms  to  the  standard 
of  proof  required  for  a  correction  of  written 
instruments.  It  tends  to  show  a  mistake  in 
his  own  mind  rather  than  one  common  to 
the  parties— ^hia  own  understanding  rather 
than  the  agreement  of  the  parties.  It  must 
have  been  the  Intention  of  both  to  write  the 
contract  as  he  now  claims  it  should  be  and 
to  insert  In  It  the  clause  allied  to  bave  hem 
left  out 

The  Judgment  and  verdict  wUl  be  tat  nMe, 
and  a  new  trial  granted. 
New  trlaL 

m  w.  Va.  7M) 

WILLIAM  JAMES'  SONS  CO.  T.  OROUCH 
et  aL 

(Suprema  Conrt  of  Appeals  of  West  Virginia. 

Oct  7,  1913.) 

(SyXMu*  by  fhe  Court) 
1.  EiTiDXNCB  (S  342«)  —  Copt  or  Recosdsd 

GBAIIT— ADMISSIsn^ITT. 

A  copy  of  a  grant  of  land  by  the  common- 
wealth of  VirgiDla,  certified  by  the  auditor  of 
this  state  or  the  register  of  uie  land  office  of 
Virginia,  showing  do  seal  of  the  commonwealth 
thereon,  nor  anything  indicating  that  It  had 
borne  such  seal,  when  recorded,  is  admlBsible 
as  evldoice  of  title  to  the  land,  upon  the  pre- 


gnmption  that  the  original  Is  niider  seal,  aiia- 
ing  from  the  recordation  thereof  and  the  recital 
in  the  testimonium  clause  that  the  Governor 
had  affixed  the  seal. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  U  1202-1314;  Dec.  Dig.  %  842.*] 

2.  WxLLa  246*)— Pbobats— Adicissior  to 

USOQBD— OOLLATXHAI.  ATTACK. 

Admission  to  record,  by  the  derk  of  a 
county  court  of  thia  state,  of  a  copy  of  a  will 
probated  in  another  state  amotmts  to  probate 
thereof,  which  cannot  be  collaterally  drawn 
in  question,  nor  set  aside  otherwise  than  in 
the  manner  prescribed  by  statute. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  tS  582,  583;  Dec.  Dig.  f  246.*] 

3.  Public  Lands  (i  186*)— BniBx  or  Indet- 

INITB  DESCBIPIION  —  EiROI  —  SUBSKQUEHT 

Gbant. 

An  entry  of  land,  general  and  indefinite  in 
its  description  of  the  land  claimed  under  it  and 
afterwards  carried  into  survey  and  grant,  re- 
lied upon  as  proof  of  an  exception,  from  an- 
other grant,  of  land  susceptible  of  inclusion  by 
the  description  of  the  entry,  but  lying  entirely 
outside  of  the  lines  of  the  survey  and  patent 
founded  on  the  entry,  may  be  treated  by  a  jury 
as  calling  only  for  the  land  surveyed  and  grant- 
ed, and  as  having  been  deemed  by  the  surveyor 
to  be  identical  with  the  survey  and  merged 
therein,  and  the  land  lying  beyond  the  lines  of 
tiie  surrey  as  not  having  been  excepted. 

■  Ed.  Note.— For  otber  cases,  see  PabHe 
Lands,  Cent  Dig.  |  599 ;  Dec  Dig.  S  186.*] 

4.  Gbant  or  Pubuo  Lani>— Subvxt. 

Quisre,  whether,  to  except  an  entry  not 
specifically  excluded  by  a  grant  with  reserva- 
tions, authorized  by  the  act  of  June  22,  1788 
(12  Hening's  St.  at  Large,  p.  646)  the  sur- 
vey designating  tiie  entry  must  be  produced. 

Error  to  Clrcnlt  Court;  Balelgh  Oonntr. 

Action  1^  the  William  James'  8om  Com- 
pany  against  EL  P.  Crouch  and  anotiief. 
Judgment  tor  plaintlfl,  and  defendants  bring 

error.  Affirmed. 

Dillon  &  Nuckolls,  of  FayettevlUe,  for 
plaintiffs  in  error.  McCreery  &  Patterson,  of 
Beckley,  and  T.  N.  Read,  of  Hinton,  for  de- 
f  aidant  In  error. 

POFFENBABGEB^  P.  Having  Introduced 
no  evidence  except  certified  copies  of  a  cer- 
tain grant,  the  defendants  in  this  action  of 
ejectment  demurred  to  the  plalnUiTs  evi- 
dence, and  the  court  being  of  the  opinion 
that  the  evidence  was  sufficient  In  law  to 
sustain  a  verdict  for  the  plaintiff,  overruled 
the  demurrer,  and  rendered  Judgment  for  It 
upon  the  conditional  v^dlct,  fixing  the  loca- 
tion and  boundaries  of  the  land. 

In  support  of  their  demurrer,  the  plaln- 
tifts  in  error  charge  defects  In  the  paper 
title  of  the  plaintiff  and  insufficiency  of  the 
evidence  to  prove  the  land  in  controversy 
lies  within  the  territory  the  title  papers  pur- 
port to  cover. 

[1]  The  title  claimed  by  the  plaintiff  goes 
back  to  the  De  WiU  Clinton  grant  dated 
February  17,  1790.  To  establish  this  grant 
the  plaintiff  produced  a  copy  of  the  patent 
to  De  Witt  Clinton,  certified  by  the  auditor 
of  the  state.  As  so  certified,  the  patent  ap- 
peared to  bear  the  seal  of  the  commonwealth 
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of  TlTglnla,  but,  In  making  the  copy,  a  print- 
ed form  was  used  on  which  the  word  "Seal" 
appeared,  and  It  was  not  erased  so  as  to 
make  the  copy  conform  to  the  record.  The 
fact  iB,  as  shown  by  agreement,  that  the 
record  of  this  patent  shows  no  seat  To 
prove  this,  the  def^dants  produced  another 
cop7  certified  by  the  auditor,  and  also  two 
others  of  dllferent  dataa  ttom  the  land  office 
at  Richmond,  Ya^  showing  none.  ^ 

Construing  the  statute  aa  not  having  re- 
quired it,  the  Viiginla  registers  of  the  land 
office  did  not  record  the  seals  as  parts  of  the 
grants,  and  this  custom  having  prevailed  for 
mord  tlian  200  years,  during  which  thonsanda 
of  grants  were  made  and  recorded,  the  courts 
of  Virginia  and  Kentucky,  once  a  part  ct  Vir- 
ginia, have  given  ^ect  to  this  practical  con* 
struction,  and  admitted  copies  of  pat^ta 
from  the  Virginia  land  office  as  evidence  of 
valid  tiUe^  notwithstanding  the  failure  there- 
of to  Aow  the  seals.  The  two  constructions 
of  ttie  statute  which  it  is  supposed  the  offi- 
cers considered,  and  the  reasons  which  Im- 
pelled them  to  accept  the  grammalical  rath- 
er than  the  legal  construction,  are  fully  set 
forth  In  Hedden  t.  Overton,  4  Bibb  (Ey.) 
406,  and  Coal  &  Iron  Oo.  v.  Goal  ft  Iron  Co., 
101  Ya.  723,  46  8.  B.  281.  The  decision  In 
Hedden  v.  Overton  was  approved  and  follow- 
ed in  Sneed  v.  Ward,  Q  Dana  (Ky.)  187,  and 
Dy  the  United  States  Orcnlt  Court  of  Ap- 
peals in  Robinson  v.  Dewhurst,  68  Fed.  886, 
15  C.  O.  A.  466,  an  action  of  ejectment 
orl^natliw  In  the  United  States  Circuit 
Court  for  the  District  of  West  Virginia,  and 
involving  lands  in  this  state.  Although  the 
statute  seems  to  have  required  all  grants 
by  the  commonwealth  to  be  "entered  of  rec- 
ord at  fall  loigth'*  by  the  register  of  the  land 
office  (Code  of  1819,  toL  I,  c.  86,  |  66,  p.  834). 
the  registers,  deeming  the  seal  to  be  no  part 
of  flie  grant,  omitted  it  L^ally  It  Is  un- 
doubtedly a  part  of  the  grant  or  patent  and 
essential  to  Its  completion,  the  statute  re- 
quiring such  papers  to  be  signed  by  the  Qov- 
emor  and  sealed  with  the  seal  of  the  com- 
monwealth, but  In  a  narrow,  grammatical 
sense  It  is  not  a  part  of  the  patent,  but  only 
an  appendage  thereof.  At  least  It  was  so 
r^rded  and  treated,  and,  for  that  reason. 
It  was  not  recorded.  The  adoption  of  this 
view  was  no  doubt  superinduced  or  impell- 
ed by  the  Impossibility  of  producing  upon 
the  record  books  a  facsimile  of  the  state 
seaL  The  conclusion  of  the  Virginia  and 
Kentucky  courts  finds  some  support  In 
the  presumption  In  favor  of  the  regular- 
ity of  the  acts  of  public  officials.  As  cerU- 
fled,  the  i>atent  Itself  declares  the  Govern- 
or had  cansed  the  seal  of  the  commonwealth 
to  be  affixed.  The  statutory  provisions,  reg^ 
olatlng  the  acquisition  of  land  by  grant 
from  the  commonwealth,  were  specific  and 
positive  as  to  the  requisite  steps.  The  pat- 
ents were  prepared  by  the  re^ster  of  the 
land  office.  On  them  he  indorsed  that  the 
pATtj  in  whose  &vor  the  patent  was  made 


out  had  title  to  the  land,  and  tills  indorsement 
was  founded  on  the  records  of  bis  oOlca, 
The  paper  thus  pr^>ared  and  Indorsed  was 
delivered  by  him  to  the  Qovemor,  i^tiose  du- 
ty it  was  to  sign  it  and  affix  to  it  the  aeal  of 
the  commonwealth.  After  this.  It  became  the 
duty  of  the  register  to  record  it,  and  be  had 
no  authority  to  record  it  without  the  slgna- 
tore  of  the  Governor  and  the  seal  of  the  com- 
monwealth. The  certified  copy  shows  th« 
patent  In  question  was  recorded,  and  pre- 
sumptively the  record  thereof  was  made  aft- 
er the  Governor  had  subscrHwd  his  name  to 
it  and  afilxed  tha  seal,  for  the  roister  had  no 
authority  to  record  It  until  It  was  so  signed 
and  sealed.  Certain  copies  of  grants  certi- 
fled  by  the  auditor  of  this  stete,  put  in  evi- 
denoe,  show  seals,  as  if  tbey  had  been  copied 
firom  the  original  patents,  and  are  relied 
ujfon  as  oontradiddng  the  statement  that  the 
register  did  not  record  the  seals,  but  these 
copies  were  no  doubt  made  on  the  printed 
forms  used  by  the  auditor,  bearing  seals,  and 
so  carry  on  their  faces  the  error  found  in  the 
copy  of  the  Clinton  patent.  The  statement 
of  fact  is  token  from  the  Virginia  and  Kok- 
tucky  cases,  and  Is  no  doubt  founded  upon 
the  result  of  actual  investigation.  The  rea- 
sonli^  and  conclusion  of  the  Virginia  and 
Kentucky  courts  are  approved  and  adopted, 
and  the  certified  copy  held  to  be  admissible 
as  evidence  of  title,  notwiUistandli^  Its 
omission  of  the  seal.  The  presumption  up- 
on which  this  ruling  stands  Is  recognized  in 
most  Jurisdictions,  and  generally  applied  un- 
der the  circumstances  disclosed  here.  1  Tay- 
lor. &T.  I  149;  26  A.  ft  Bl  Snc.  U  78;  U 
Bncy.  of  Ev.  656. 

[Z]  The  wUl  of  OUver  U  Phelps,  probated 
In  the  surrogate's  office  of  Ontario  county, 
N,  7.,  on  the  17th  day  of  May,  1814,  as  con- 
stituting a  Unk  In  the  plalntUTs  <3uLln  of  ti- 
tle, was  not  proved  in  Balei^  county  as  sn 
original  will,  but  a  copy  thereof  was  admit- 
ted to  record  as  an  authenticated  copy  of  the 
will  as  probated  in  Ontario  county.  N.  Y., 
by  the  clerk  of  the  coun^  court  of  Balei^ 
county  February  18. 1861.  The  copy  was  not 
authenticated  in  the  manner  prescribed  by 
the  state  and  federal  statutes.  The  certlfl- 
cate  of  probate  in  Ontario  county  was  not 
under  seal,  nor  was  the  official  character  of 
the  surrogate  Shown  in  the  manner  prescrib- 
ed. Although  the  evidence  of  the  probate  of 
the  will  in  New  Tork  was  not  sufficient  to 
authorise  probate  of  the  copy  In  this  state,  it 
was  admitted  to  record.  Such  admission 
was  a  Judicial  act  It  was  a  sentence  of 
probate,  notwithstanding  the  error  commit- 
ted by  the  clerk  In  the  acceptance  of  Insuffi- 
cient evidence.  Howew  erroneous  and  Ir- 
regular, this  probate  cannot  be  ignored  nor 
called  In  question  otherwise  than  by  direct 
attack  upon  It  In  the  manner  provided  by 
law.  Norvell  v.  Lessueur,  33  Grat  (Va.)  222 ; 
Klrby  v.  Klrby,  84  Va.  627,  6  8.  Bi.  639;  Rob- 
inson V.  Allen  et  al.,  11  Giat  (Va.)  7S3: 
Taylor  v.  Burns^^l^<gr^yyy^i.Woof- 
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tei  T.  Matz,  76  S.  B.  131,  184;  Weit  T.  West, 
8  Band.  (Va.)  373 ;  Vaugbaa  t.  Doe.  1  Leigh 
(Va.)  287;  WlUa  SpraggliM,  8  Orat  (Ya.) 
565;  Parker  r.  Brown,  6  Gzat  (Va.)  564. 
"After  a  wUl  haa  been  artmlWwl  to  record.  It 
cannot,  wUb  us,  be  controrerted  Indden- 
tally ;  as  It  freanoitly  is  In  the  SngUsh  com- 
mon>law  oonrta,  and  eometlmeB  (throof^  the 
Intervention  of  a  Jury)  In  tbdr  court  of 
<duuicer7»  In  eanaeqaence  of  the  vant  of  a 
eonrt  ct  probate  In  relation  to  wills  of  real 
estate.  Tbe  sentence  of  onr  courts  of  pro- 
bate cannot  be  drawn  In  qnestion,  unless  In 
an  mvwUate  fortim,  except  in  the  mode  pre- 
scribed b7  onr  statute  of  wlUa"  fifalone  v- 
Hobbs,  1  Itob.  (Va.)  346,  88  Am.  Dec.  263. 
The  action  of  the  dezk  In  admitting  to  rec- 
ord a  win  or  an  anthmtlcated  oo^  «f  <me 
probated  In  another  state  hu  the  same  effect 
as  If  admitted  by  the  coant7  conrt  Code ' 
c  77,  I  26.  To  set  aside  0ie  probate  of  a  ! 
oopy,  the  mode  prescribed  by  section  25  of  I 
chapta  77  of  the  Code  must  be  fbllowed.  | 
McVey  V.  Botcher,  78  S.  E.  691.  ' 

C3]  De  Witt  Clinton  conToyed  Us  grant  to 
one  Oliver  Phelps.   The  devisees  of  Phelps ; 
conveyed  it  to  Andrew  Klngsbuty,  as  treas- 1 
urer  of  the  state  of  ConneetieDt,  and  his  snc- ; 
cessors  In  ofUce,  for  the  use  and  benefit  of 
the  schools.   On  May  12,  1818.  Klngsbnry, 
as  such  treasnrsr,  sold  and  conv^ed  It  to 
Gideon  Granger.   The  title  of  Granger  was ' 
afterwords  confirmed  by  a  deed  txova  Zech- 
ariah  Seymoor  and  James  Smedley,  trus-, 
tees  under  the  will  of  Oliver  Phelps.  After- ' 
wards,  Gideon  Granger  disposed  of  It  to  his 
descendants  by  his  will.  Later  It  was  passed 
on  to  more  remote  descendants  by  the  will 
of  Francis  Granger.  There  were  also  convey- ; 
ances  of  undivided  Interests  among  the  Gran- ! 
gers,  and  perhaps  strangers  were  Interested  | 
at  various  times,  but  all  Interests  seem  to ; 
liaTe  gotten  back  Into  the  hands  of  Granger 
descendants.    By  a  deed  dated  January  23, 
ISftSt  numerous  persons  by  the  name  of  Wln- 
throp.  Granger,  Irving,  and  Plerson  conveyed 
the  land  to  Axel  Ford.  The  introduction  of 
this  deed  was  obected  to  on  account  of  a 
lack  of  evidence  to  establish  the  pedigrees  or 
interests  of  some  of  the  grantors.   The  ob- 
jection did  not  Hpedfy  the  extent  of  this  al- 
lied defect,  and  the  brief  limits  It  to  two 
persons,  Charlotte  R.  Plerson  and  Bessie  C. 
Plerson.   Presumptively  they  are  the  Char- 
lotto  Boss  Plerson  and  Bessie  Chapln  Boches- 
ter  mentioned  in  the  will  ct  John  A.  Gran- 
ger. The  latter  Is  described  In  the  deed  as 
having  lately  borne  the  name  "Rochester," 
and  a  deposition  taken  for  the  purposes  of  an- 
other case  and  read  In  tbis  one  by  agreement 
shows  she  was  a  granddaughter  of  John  A 
Granger.   In  view  of  the  record  of  the  title 
and  this  testimony,  tiie  objection  la  obvionsly 
untenable. 

The  Clinton  grant  is  what  is  often  called 
an  "Inclusive"  one,  or,  more  accurately,  one 
reserving  from  its  operation  prior  claims 
within  its  boundaries.  It  granted  by  metes 
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and  bounds  WOJOOO  acrefl^  bot  excepted  In 
general  ternu  prior  tdalms  amounting  to  126,- 
000  acres.  Many  of  these  were  spedflcally 
located  by  the  plaintiff  in  its  proof,  but  Qiere 
are  two  old  entries,  claiming  in  the  aggregate 
86.866.5  acres,  both  antedating  the  (Hintrai 
grant,  as  to  which  there  is  controversy.  One 
of  these  was  made  by  Andrew  B^d  and  John 
Stuart,  November  1,  1794,  for  81,366.6  acres, 
and  the  other  by  Andrew  Beld,  March  20, 
1705.  for  5,000  acres.  Upon  these  two  en- 
tries a  survey  was  made  and  completed  on 
the  7th  day  of  April,  1706,  calling  for  a  com- 
bined acreage  of  36,366.6  acres,  the  aggre- 
gate of  the  entries.  On  the  27th  day  of 
March,  1797,  the  land  so  surveyed  was  grant- 
ed to  Andrew  Beld.  The  entries  were  very 
general  In  their,  description  of  th@  land,  and, 
according  to  the  testimony  of  two  surveyors, 
are  susceptible  of  an  Interpretation  making 
them  include  about  three  times  the  quantity 
of  land  called  for  by  them.  As  so  construed, 
two  surveyors  were  of  the  opinion  that  they 
included  the  land  In  controversy  in  this  ac- 
tion, but  they  are  positive  the  survey  and  pat- 
ent made  under  entries  do  not  include  any 
portion  thereof. 

The  entries  were  made  prior  to  the  date  of 
the  Clinton  grant,  which  contains  this  pro- 
vision: "But  it  is  always  to  be  understood 
that  the  survey  upon  which  this  grant  Is 
founded  includes  Ui6,000  acres  of  prior 
claims  which  have  a  preference  by  law  to 
the  warrants  and  rights  upon  which  this 
grant  is  founds  liberty  is  reserved  that  the 
same  shall  be  firm  and  valid  and  may  be  car- 
ried into  grant  or  grants,  and  this  grant 
shall  be  no  bar  in  either  law  or  equity  to  the 
confirmation  «of  the  tltie  or  titles  to  the  same 
as  before  mentioned  and  reserved,  with  its 
appnrtwances."  Part  of  these  entries  was 
never  carried  into  grant,  but,  if  they  were  ex- 
cepted as  prior  claims  from  the  Clinton  grant, 
that  grant  conferred  no  title  to  them.  The 
title  thereto  remained  in  the  commonwealth. 
Bryan  v.  WiUard,  21  W.  Va.  65;  Patrick  v. 
Dryden,  10  W.  Va.  887,  416;  Nichols  v.  Co- 
vey, 4  Band.  iVtu)  866.  Under  tho  statutory 
system  of  disposition  of  public,  lands,  the 
entries  wwe  lodgeis  with  the  snrveyors  as 
applications  for  the  enrveys,  and  were  never 
transmitted  to  the  register  of  the  land  oihce, 
nor  recorded  therein.  Surveys  made  upon 
oitileB  and  plats  thereof  were  required  to  be 
transmitted  to  the  register  of  the  land  oflice 
and  recorded.  Thereupon  it  became  the  duty 
of  the  register  to  prepare  the  patents  for  ex- 
ecution by  tlie  governor.  The  entry  was  the 
basis  for  the  survey,  and  the  survey  the 
basis  of  the  patent.  As  the  register  of  the 
land  office  did  not  make  the  survey,  there 
was  no  occasion  for  recordation  of  the  en 
tries  in  his  otilce.  The  entry  was  merged  in 
the  survey,  and  the  survey  In  the  patent. 
Both  were  mere  preliminary  steps  to  the  ex- 
ecution of  the  patent,  but  they  conferred 
rights  in  the  nature  of  ^ti^ig,,  ^effrfpiflSf |  ^ 


SIS 


79  SOCTHEASTBBN  BEPOBTBB 


(W.Vt. 


ble  b7  the  courts  of  eanity.  when  the  statu- 
tor7  proceeding  In  the  coorts  of  law  bj  ca- 
veat  was  not  adoivted.  The  caveat  was  a 
remedjr  provided  bj  statute  tat  determina- 
tion of  controvereleB  between  claimants  for 
patents  to  the  same  land,  or  oonoemlng  con- 
flicts of  boundaries  of  entries  and  snrreTS. 
After  the  issuance  of  the  patent,  the  remedy 
by  caveat  was  not  available,  but  fravdulent 
patentees  of  land  In  equity  and  eonsdenoe 
belonging  to  others  were  held  to  be  trustees 
of  the  legal  title  for  the  benefit  of  the  latter. 
These  observations  show  the  nature  and  of- 
fice of  the  entry.  It  gave  a  claim  upon  the 
land,  but  It  was  an  Indefinite  one.  It  was  a 
mere  memorandnm  to  the  surveyor,  calling 


upon  blm  for  definite  designation  of  the 
desired  land  by  a  survey.  Not  being  a  sur- 
vey, it  was  necessarily  indefinite  and  gen- 
,  eral,  notwithstanding  the  requirement  of  the 
statute  that  the  location  should  be  made  "so 
specially  and  precisely"  as  ^at  others  might 
be  enabled,  "with  certainty,  to  locate  other 
warrants  from  the  adjacent  residuum."  In 
Harper  &  Weston  v.  Baugh,  8  Grat  (Va.) 
508,  the  validity  of  entries  was  a  subject  of 
inquiry,  and  the  substance  of  that  decision 
^9  that  the  entry  may  be  indefinite,  but  is 
void  if  unreasonably  so.  It  was  observed 
that  a  surplus  of  a  few  acres  ought  not  to 
vitiate  the  whole  entry,  but  If  the  whole  of 
the  boundaries  were  described  by  sensible  ob- 
jects, so  that  there  could  be  no  reason  for 
one  to  yield  to  or  control  the  other,  the  en- 
try could  only  be  good  for  so  much  as  wonld 
be  covered  in  conunon  by  surveys  for  the  prop- 
er quantity  made  upon  each  of  the  bonndarles. 
But  if  the  boundaries  were  so  extensive  that 
surveys  ndgbt  be  made  <m  different  parts  of 
the  boundary  without  covering  any  land  In 
common,  the  entry  would  be  good  for  none. 
ObTlously.  therefor^  notwithstanding  what  Is 
said  as  to  the  requirement  of  deflnlteness,  the 
entries  were  nothing  more  than  mere  gen- 
eral indicationB  of  the  location  of  the  desired 
land,  and  were  afterwards  defined  by  the  sur- 
veys. In  this  instance,  the  John  Stuart  en- 
try was  so  defined  In  less  tban  18  months  aft- 
er It  was  made,  the  Reld  entry  Jn  about  IS 
months.  The  date  of  the  survey  combining 
them  was  April  27, 1796.  In  Febroary  of  the 
same  year,  the  Clinton  grant  was  Issued,  up- 
on a  survey  made  In  May,  1795,  less  than  a 
year  prior  thereto,  about  six  months  after 
the  Stuart  and  Beld  entry,  about  two  months 
after  the  entry,  and  nearly  a  year  be- 
fore the  Held  survey.  The  men  who  made 
these  surveys  and  entrlo,  or  tbtir  agents, 
were  upon  the  ground  In  the  wilderness  in 
which  the  lands  were  at  the  time,  and  they 
embodied  In  the  snrveys  their  knowledge 
thereof  and  their  understanding  as  to  the 
descriptions  of  the  two  entries  In  question. 
Their  work  merged  the  entries  in  the  survey, 
wherefore  the  Jury  could  well  have  said  the 
indefinite  entries  were  Intended  to  conform 
to  the  survey,  and  therefore  extended  only  to 


tbe  Undts  thereof  which  an  dunrn  not  ts 
include  the  land  In  controversy. 

t4]  As  this  grant  Is  founded  upon  entries 
made  after  June  2,  1788,  It  is  miggarted.  but 
not  decided,  that^  to  claim  the  baeflt  of  an 
entry,  or  show  an  excqitkm  thenot  from  a 
grant,  under  a  general  reservation,  the  sur- 
vey on  wbldi  the  grant  was  made  Bbonld  be 
produced,  showing  designation  of  the  entry 
thereon,  for  the  act  authoriced  grants  only 
upon  surveys,  showing  reservations  of  prior 
claims.  It  took  no  notloe  ct  entries  mereir 
lodged  with  BorveyorB,  and  was  passed  pri- 
marily, U  not  solely,  to  validate  unaatborlied 
surveys,  then  found  in  the  land  offlce^  and 
confer  rights  to  pat^ts  founded  on  tbenL 

act  reads  as  followa :  **WharenB,  son- 
dry  snrveys  have  heoi  made  In  dUferait 
parts  of  this  oonmum wealth,  which  -  Include 
in  the  general  courses  thereof,  sundry  small- 
er tracts  of  prior  claimants,  and  which  In 
the  certlflcate  granted  by  the  surveyors  of 
the  respective  counties  are  reserved  to  sadi 
claimants;  and  the  Qovemor  or  chief  magis- 
trate Is  not  aatiiorlsed  by  law  to  issue  grants 
upon  such  certificates  of  surveys;  for  rone- 
dy  whereof.  1.  Be  it  oiacted  by  ttie  General 
Assembly,  that  it  shall  and  may  be  lawfol 
for  the  Governor  to  issue  grants  with  naa- 
vatlons  of  claims  to  lands  indnded  wtthfai 
such  surveys,  anything  in  any  law  to  the 
contrary  notwithstanding."  (12  Henlng's  St 
at  Large,  p.  64^. 

At  the  date  of  the  Wlnthrop  deed,  some  of 
the  land  originally  conveyed  to  Clinton  had 
been  conveyed  away  to  strai^rs.  Accordr 
ingly  the  Wlnthrop  deed  granted  to  Azel 
Ford  only  such  as  remained,  describing  It  aa 
follows:  "All  the  rest  and  residue  of  the 
De  Witt  Clinton  grant  of  130,000,  whidi  now 
belongs  to  the  parties  of  the  firat  pert,  or  to 
which  they  have  any  title,  l^al  or  equita- 
ble." Asserting  duty  on  the  part  of  the 
plaintiff  to  show  the  location  of  the  land 
sold,  as  a  means  of  Identifying  and  locating 
ttiat  remaining  unsold,  under  the  well-set- 
tled rule  requiring  a  claimant,  under  a  deed 
containing  exceptions,  to  locate  the  excep- 
tions, the  briefs  for  the  plahitUfs  in  error 
charge  ftillnre  of  the  plaintiff  below  In  this 
reQ>ecL  The  lands  sold  from  the  grant  are 
not  specifically  located  by  the  evidence,  as 
were  the  prior  claims  excepted  from  tiie 
grant  Itself,  but  the  testimony  of  a  witness 
was  Introduced,  showing  his  entire  fiunilisr- 
ity  with  the  land  and  intimate  knowledge 
thereof.  He  bad  been  attorney  and  agut 
for  the  Graogen  from  the  year  1870  to  188S. 
the  date  of  their  deed  to  Ford,  and  was 
thoroughly  acquainted  with  the  De  Witt 
Clinton  grant.  As  attorney  for  ttie  Oran- 
gera,  he  had  knowledge  of  all  their  trans- 
fers, and  kept  a  list  of  the  lands  they  had 
sold,  and  testified  that  he  knew  the  tracts 
in  controversy  had  never  been  conveyed  by 
the  Grangers.  He  had  not  only  been  their 
agent  and  attorney  and  kept  a  record  of 
their  sales  of  lagd.,buf^h^^g^»cted 
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ttelr  title,  bringing  It  down  to  tbeli  deed  to 
Ford.  Thus  Qualified,  he  said  he  knew  the 
tract  of  land  In  controversy  had  never  been 
conveyed  away  by  the  Grangers.  Under  the 
ruling  on  this  a^estlon  made  In  the  recent 
case  of  Winding  Onlf  Colliery  Co.  v.  Camp- 
bell, 78  S.  B.  384.  not  yet  offldally  reported, 
tills  evidence  was  admissible  and  sufficient  to 
show  prima  facie  that  the  land  in  controver- 
sy Is  no  part  of  that  previously  sold  and  con- 
veyed. 

Having  thns  examined  all  the  criticisms 
of  the  plaintUTa  title  and  proof,  and  found 
them  untenable^  and  seeing  no  defects  there- 
in, we  think  the  mling  upon  the  demnrrer  to 
the  evidence  was  proper,  and  accordingly  af- 
firm flie  JudgmenL 

Affirmed. 


03  W.  Va.  780) 

OABPBNTBR  t.  HATHURST  et  aL 
(Supreme  Oonrt  of  Appeals  of  West  Virginia. 
Oct  7, 1918.) 

(ByUabua  ly  the  Court.) 
Wnxs  ft  302*)— Action— SumciBNCT  or  Bvi- 

DENCE. 

On  the  trial  of  an  Issue  devlsavit  vel  non, 
the  only  evidence  in  relation  to  the  due  exe- 
cDtioD  of  the  will  is  the  teBtimony  of  the  two 
subscribing  witnesses,  both  of  whom  prove  the 
competent?  of  the  testator,  and  one  of  whom 
testifies  that  he  wrote  the  will  at  testator's  re- 
quest and  read  it  to  him;  that  the  other  sub- 
scribing witness,  who  Hved  near  by,  was  then 
sent  for  and  came ;  that  the  three  were  present 
together  in  the  room  when  testator  and  the 
two  witnesses  signed  the  paper.  The  other 
witness  admits  that  he  was  caUed  in  to  witness 
the  will;  ttiat  all  three  of  them  were  together 
in  the  room;  that  a  iKirtion  of  the  wm  was 
read  to  him;  and  that  he  signed  it  as  a  wit- 
ness in  the  presence  of  the  testator  and  the 
other  witness;  but  he  denies  that  he  saw  the 
testator  or  the  othe^  witness  sign  It  or  that  he 
saw  their  names  on  the  paper  at  the  time  he 
signed  IL  Held,  that  the  verdict  of  the  jury, 
which  was  against  the  validity  of  the  will,  was 
not  supported  by  tiie  evidence,  and  the  court 
properly  set  it  aside. 

[Bd.  Note.— For  other  cases,  see  Tnils,  Cent 
DCg.  IS  976,  S81,  700-710;  Dec.  Dig.  t  802.*] 

Appeal  from  Glrcnlt  Court;  Marion  Connty. 

Suit  in  equity  by  Sarah  Jane  Carpenter 
against  David  Hayhurst  and  others.  From 
indgment  for  defendants,  plaintiff  appeals. 
AfEtrmed. 

Harry  Shaw,  of  Fairmont,  for  appellant 
Sbovralter  &  Frame  and  M.  W.  Ogden,  all 
of  Fairmont,  for  appellees. 

WIMilAMS.  J.  Sarah  Jane  Carpenter 
brought  a  suit  In  eqnity  against  Rebecca 
Hayhurst  and  David  Hayhurst,  In  his  own 
right  and  as  executor  of  William  Hayhurst, 
deceased,  attaching  the  will  of  said  WlUlam 
Hayhurst,  deceased.  The  chancellor  direct- 
ed an  Issne  devlsavit  vel  non  to  be  tried  by 
a  jury.  The  trial  of  that  Issue  resulted  In 
a  finding  by  the  Jury  that  the  paper  writing 
oCfered  as  the  will  of  William  Hayhurst, 


deceased,  was  not  his  will.  On  motion  of 
David  Hayhurst  the  court  set  aside  the 
verdict  of  the  Jury  and  awarded  a  new  trial. 
To  that  order  Mrs.  Carpenter  obtained  this 
writ  of  error. 

Tratator  left  a  widow,  Bebecca  Hayhurst. 
and  two  children,  David  Hayhurst  and  the 
plaintiff,  Sarah  Jane  Carpenter.  The  will 
in  question  gives  Om  wife  the  household 
goods  absolutely  and  a  life  estate  in  all  of 
testator's  other  personal  property  and  in  bis 
lands  and  at  her  death  the  remalndn  in 
the  lands  to  his  son  David  Hayhurst^  who 
Is  named  as  his  executor,  and  the  remainder 
in  the  personal  property,  subject  to  the  pay- 
ment of  ddits,  to  his  daughter.  Sarah  Jane 
Carpenter. 

The  only  Question  isesented  is:  Did  the 
court  err  in  setting  aside  the  verdictf  The 
dedsUm  of  tliis  question  calls  tox  a  consider- 
ation of  the  eTldeno& 

The  only  witnesses  who  testified  concern- 
ing the  capacity  of  the  testator  and  the  facts 
and  circumstances  attending  the  execution 
of  the  will  were  T.  H.  Deranlt  and  B.  B. 
Travis,  whose  names  appear  as  subscribing 
witnesses  thereto.  Notwithstanding  the  bill 
attacks  the  will  on  the  ground  of  testator's 
alleged  Incapacity  and  of  undue  Influence 
exerted  upon  him  by  his  son,  David  Hay- 
hurst, there  Is  no  attempt  to  prove  either  of 
these  allegations.  On  the  contrary,  both  of 
the  attesting  witnesses  say  that  on  the  day 
the  will  purports  to  have  been  executed  he 
was  of  sound  mind.  The  testimony  of  the 
two  witnesses  conflicts  in  many  particulars, 
and  counsel  for  Mrs.  Carpenter  insists  that 
Travis  contradicts  Devault,  and  that  his  tes- 
timony proves  that  the  requisite  formali- 
ties for  the  due  execution  of  the  will  were 
not  observed;  that  the  jury  were  the  sole 
judges  of  the  credibility  of  the  witnesses 
and  had  the  rlg^t  to  disbelieve  Devault  and 
believe  Travis.  But  we  do  not  understand 
the  testimony  of  Travis  to  be  a  denial  of  the 
material  facts  testified  to  by  Devault  True 
It  does  not  corroborate  Devault  in  the  most 
Important  particulars  and  contradicts  him 
ou  some  Immaterial  matters ;  still  it  does  not 
disprove  that  the  testator  signed  the  will  In 
the  presence  of  the  two  subscribing  witnesses 
and  that  they  signed  it  in  his  presence  and 
In  the  presence  of  each  other.  Giving  Tra- 
vis' testimony  full  force  and  value,  It  only 
proves  that  he  did  not  know,  or  does  not 
remember,  whether  it  was  so  signed  and  wit- 
nessed or  not  Witness  Devanlt  Is  very 
clear  and  positive  in  his  statements.  He  says 
he  went  to  testator's  house  at  his  request, 
made  some  days  or  weeks  before,  and  wrote 
the  will  as  the  testator  had  directed  him 
and  then  read  it  over  to  him;  that,  before 
testator  signed  it,  Mr.  Travis  was  sent  for 
and  came  to  the  house;  that  they  were  all 
three  present  in  the  room  when  he,  at  tes- 
tator's request,  signed  his  luime  for-Jilm,  he 
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never  having  learned  to  .write,  and  tbea  as- 
sisted him  to  make  his  mark;  that  he  then 
signed  hia  name  as  a  subscribing  witness, 
and  Ur.  Travla  Immediately  signed  his  name 
also  as  a  sabscrlblng  witness;  that  the; 
were  all  three  present  In  the  room  at  the 
signing  and  wltneBslng  of  the  paper.  The 
forgoing  summary  of  Devanlt's  testimony 
proves  that  all  the  legal  requirements  were 
observed  In  the  making  of  the  will  and  calls 
for  a  verdict  in  favor  of  Its  validity,  unless 
those  material  facts  are  contradicted  by 
Travis.  Travis  lived  about  a  quarter  of  a 
mile  from  testator's  house  and  admits  that 
he  was  sent  for  and  came  to  witness  bis 
will;  that  when  he  arrived  testator  and 
witness  Devault  were  in  the  room ;  and  that 
Devanlt  had  already  written  the  pap».  He 
also  admits  signing  the  paper  as  a  witness, 
In  the  presence  of  Devault  and  the  testator. 
He  first  says  that  Devault  asked  him  to  wit- 
ness the  will  but  on  further  questioning  says 
he  does  not  remember  whether  It  was  testa- 
tor or  Devault  who  asked  him  to  witness  it, 
bat  It  Is  not  material  who  made  the  request. 
Freeman  v.  Freeman.  76  8.  B.  6S7;  40  Cyc. 
1116.  Being  asked,  "Who  all  signed  the 
wlllt"  he  replied,  "I  do  not  know."  He  was 
then  asked,  "Who  all  did  you  see  sign?"  and 
rolled,  "I  saw  myself  sign."  He  says  he  did 
not  see  Devault  sign  and  did  not  see  bis  name 
on  the  paper  when  he  signed  it  himself ;  but. 
In  answer  to  the  very  next  question,  he  says 
he  does  not  know  wbeth^  he  signed  it  first 
or  last  He  was  asked  whether  he  was  look- 
ing out  of  the  window  when  Devanlt  asdsted 
Hayhurst  to  make  his  mark,  and  replied, 
"I  don't  remember  which  way  I  was  look- 
ing." He  does  not  know  whether  he  waa  in 
the  room  at  the  time  it  waa  done,  bat  he  does 
not  say  that  it  waa  not  done  In  his  presence. 
He  may  have  beoi  willfally  nnobeervant,  bat 
hit  feUure  to  ae^  when  he  was  presmt  and 
could  have  seen,  does  not  amount  to  a  con- 
tradiction of  Devault,  who  saya  the  act  was 
done  in  the  presence  of  the  Uirea  It  being 
proven  -that  all  three  were  In  the  room  to- 
geOiet  and  that  witness  could  hare  seen  what 
was  done  by  testator  and  the  other  anb* 
scribing  witness.  It  is  Immaterial  that  he 
did  not  avail  himself  of  the  opportanlty  to 
see.  40  Cjc  1123,  and  nameroas  cases  cited 
In  note.  Moreover,  this  court  has  held  that 
the  testimony  of  a  sabscrlblng  witness  who 
seeks  to  impeach  a  will  should  be  viewed 
with  a  great  deal  of  suspicion.  Webb  v. 
Dye,  18  W.  Va.  376,  and  Ward  v.  Brown, 
53  W.  Va.  227,  44  S.  B.  48a 

In  view  of  the  uncertain  testimony  of 
i;ravls,  which  does  not  deny  the  material 
facts  proven  by  Devault,  and  which  evluces 
both  his  lack  of  knowledge  and  memory  as 
to  what  took  place,  and  of  the  direct  and 
positive  testimony  of  witness  Devault,.  who 
proves  the  due  execution  of  the  will,  the 
Jury  had  no  right  to  find  that  the  will  had 


iHsauM  toplo  ud  Melleji  KUHBUt  la  Dm.  Dig.*  Am.  Dl£li3fi«HW^ 


not  been  duly  executed.  Th^  verdict  was 
dearly  against  the  evidence,  and  the  court 
very  properly  set  it  aside. 

The  Judgment  wlU  be  affirmed,  and  the 
caas*  zttnanded  tor  farther  proceedings 

(n  W.  Va.  18» 

QOBB  T.  TINES. 
(Supreme  Court  of  Appeals  of  West  migUa. 

Oct  7,  1913.) 

(BvUalnu  ^  the  Court.} 

1.  PABTNSBaHIP  808*)  — CONTBACT— AO- 

COUNTINO. 

Under  a  contract  of  partnetsbi^  tor  a 
mercantile  bnsinesB  one  partner  fondahed  the 
capital  and  the  other  Ms  services  as  manager 
and  a  building  for  the  business,  the  profits  and 
losses  to  be  shared  equally;  the  capital  wat 
invested  in  goods  and  the  partner  fumishiof 
the  same  was  credited  therefor  on  the  books 
of  the  firm ;  each  partner  was  charged  on  the 
books  with  what  he  took  for  his  own  use  from 
the  stock;  goods  were  sold,  and  the  stock  was 
repleniBhed  by  mon^  and  i^ofita  of  the  firm: 
Held,  in  a  suit  to  setUe  the  partnership  af- 
fairs after  the  stock  and  buildbig  were  destroy- 
ed by  fire  and  the  business  thereby  Aaeontin- 
aedj  that. 

The  capital  furnished  became  partnersldp 
property  and  the  loss  of  the  goods  fell  not 
alone  on  the  partner  famiahic;  the  capital, 
bat  it  was  proper  to  repsy  liim  tae  capital  fnr- 
nished,  to  the  extent  of  the  firm's  assets  re- 
mainjng  after  a  payment  of  the  firm's  debts, 
and  to  charge  the  other  partner  with  half  the 
loss  of  capital  remaining,  though  the  latter  lost 
Ills  services  and  building. 

[Bd.  Note.— For  other  cases,  see  Partnerstup, 
Cent  Dig.  S  700;  Dec.  Dig.  1 808.*] 

2.  Pabtnebship  (1  829*)— CoimucT— Con- 

STRDCTIOIf  ANO  ErFBOT— AOCOUHTINO. 

Where  a  written  contract  of  partneraliip 
either  from  its  terms  or  by  the  acts  and  con- 
duct of  die  parties  is  made  to  relate  to  a  part* 
nership  basiness  already  existing  at  the  time 
of  the  execution  of  the  writing,  transactions  of 
the  firm  prior  to  the  date  of  the  contract  as 
well  as  -those  subsequent  to  its  date  are  prop- 
erly cognizable  in  a  suit  Ua  a  settiement  of 
tbe  partnership  affairs. 

[Bd,  Notej— For  other  cases,  see  Fartnerahlp^ 
Cent  Dig.  11  782-786;  Dee.  Dig.  |  S28w*] 

8.  Pabtncrshif  (8  844*)— Acgourthig— Dk- 

CBEB— STTFFICIENCT. 

In  a  suit  for  the  settlement  «f  a  partner- 
ship in  which  a  partial  loss  of  the  capital  for- 
nisned  wholly  by  one  partner  is  found  bnt  the 
amount  thereof  not  definitely  shown  by  reason 
of  the  uncertainty  of  the  coUectabllity  of 
notes  and  accounts  going  to  make  up  the  assets 
applicable  to  a  repayment  of  the  cartel  far- 
niahed,  a  decree  settling  prlodf^es  of  the  canee 
whereby  the  amount  is  to  be  ascertained  and 
one>half  thereof  paid  to  the  partner  furnishing 
the  capital  by  the  other  partner,  on  whidi  fu- 
ture dMVes  may  follow,  Is  not  erroaeons  on 
the  ground  tit  Indeflnlteness  as  to  t3ie  amount. 

[Bd.  Note.— For  otlier  cases,  see  Partaer* 
ship,  Cent  Dig.  H  SlS-SU;  Dec.  Dig.  |  844^*1 

.^^leal  from  Circnit  Coart,  Uesoer  Goanty. 

Action  by  It.  W.  Gore  against  O.  P.  Tines, 
administrator,  etc.  From  m  Jndgmeott  Cor  de- 
fendant, plalntltr  appeals.  Affirmed. 

Hale  &  Pendleton,  of  Princeton,  for  appel- 
lent  Woods  &  Martin,  of  Princeton,  for  ai>- 
pellee.  _ 
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BOBIKSOX.'  J.  On  the  UMh  0a7  Of  Sep- 
tember, 1908,  Vines  «nd  Oore  entered  Into  a 
written  agreement  of  partnwablp  for  ibe 
purpoee  of  eonductlng  a  genual  retail  mer- 
eantUe  btuinees,  whereby  it  was  Btipalated 
that  ttie  formw  waa  to  fomtoh  tlie  anm 
UJOOa,  at  goods  to  tbe  Talne  of  tliat  snm, 
and  the  latter  was  to  fumlah  his  services  as 
general  manager  of  the  business,  and  also 
the  bnlldlng  In  wbldi  the  budneas  was  to  be 
conducted.  The  contract  expressly  provided 
that  the  parties  were  to  share  eanaUy  in  all 
inoflts  and  losses  arisiiig  from  the  busiiiess. 

For  many  months  prior  to  tbe  execution  of 
the  written  contract  the  parties  had  actually 
been  conducting  the  business.  The  contract 
was  Indeed  for  tbe  continuation  of  a  partner- 
ship already  existing.  Tbe  ledger  of  the 
firm  and  the  acts  and  conduct  of  both  of  the 
parties  prove  this  clearly.  The  old  bnaluess 
was  not  settled  and  a  new  one  b^nn.  Not 
even  was  an  Inventory  made  at  the  time  of 
the  execution  of  the  written  contract.  But 
tbe  business  that  had  been  done  prior  to  the 
written  contract  was  distinctly  carried  over 
into  that  done  after  the  contract  was  made, 
aforeover,  the  writing  Itself  in  one  particular 
evidences  that  it  was  to  apply  to  a  continua- 
tion of  the  business  already  existing  between 
the  parties.  It  says  that  Gore  Is  to  furnish 
the  building  "In  which  said  mercantile  busi- 
ness is  now  being  conducted  for  the  continua- 
tion of  said  bustoess  under  the  firm  name 
aforeeald."  And,  pretty  clearly  from  the 
record  does  it  appear  that  the  capital  which 
bad  gone  into  the  business  prior  to  the  date 
of  the  written  contract  bad  been  furnished 
by  Vines,  and  at  that  date  tbe  firm  owed  him 
on  this  account  a  sum  which  was  so  nearly 
$4,000  that  the  parties  in  drawing  up  the 
writing  could  well  estimate  it  at  that  amount 
as  the  capital  to  be  furnished. 

On  the  13th  day  of  December,  1008,  the 
store  was  destroyed  by  fire.  Thereafter  the 
parties  did  not  resume  bnslness.  Each  col- 
lected in  money  due  the  firm  and  paid  out 
money  on  the  Indebtedness.  All  outside  In- 
debtedness of  tbe  partnership  has  been  paid. 
In  March,  1900,  Gore  brought  this  .suit 
against  Vines  for  a  settlement  of  the  partner- 
ship accounts.  Vines  died  soon  after  the 
suit  was  instituted,  and  the  cause  was  re- 
vived In  the  name  of  bis  administrator,  who 
answered  tbe  bill.  The  court,  rightly  viewing 
tbe  pleadings  as  making  a  case  for  reference, 
referred  the  cause  to  a  commissioner  to  as- 
certain and  report  the  status  of  the  partner- 
ship affairs  as  between  the  parties.  On  the 
incoming  of  the  report  plalntilTs  exceptions 
thereto  were  overruled,  the  report  conflrmed, 
and  a  decree  In  accordance  therewith  en- 
tered. 

The  decree  finds  that  the  firm  Is  indebted 
to  tbe  estate  of  Vines,  by  reason  of  capital 
furnished  by  him,  in  the  sum  of  93,417.00, 
and  adjndges  that  his  administrator  recover 
the  same  from  the  firm.  It  further  finds 
that  the  total  assets  of  the  firm  Is  *2,712-14, 


and  adjndgtia  that  sndi  of  the  same  as  Is  In 
money  In  the  hands  at  Owe  be  paid  In  satis- 
faction of  the  costs  of  tbe  snlt  and  the  bal- 
anea  as  far'  as  adlectable  to  the  administra- 
tor of  Vines  on  the  debt  decreed  to  his 
estate.  The  decree  then  provides  that  un- 
collected notes  and  acooonts  going  to  make 
op  ths  assetn  of  92,712.14  abaU  be  collected 
and  applied  to  the  farther  payment  of  the 
debt  decreed  Vines'  estate.  As  to  this  part 
of  the  assets  the  commissioner  had  reported 
that  he  had  not  ascertained  how  much  was 
good  and  collectable.  The  decree  In  the  end 
directs,  that  at  whatever  rooains  unpaid 
after  the  apidlcatlon  of  all  the  assets  col- 
lected and  ctflleetable,  one-half  shall  be  paid 
by  Gore  to  the  estate  of  Vines,  thus  putting 
the  loss  of  the  partnership  equally  on  the 
partnws. 

[1]  From  the  decree  plaintiff,  Gore,  has  ap- 
pealed. Firat,  he  insists  that  the  firm 
should  not  have  been  charged  with  the 
capital  which  Vines  put  Into  the  business. 
He  contends  that  the  loss  of  the  stock  of 
goods  by  fire  must  fall  on  Vines  alone— that 
since  Vines  contributed  the  capital,  the  loss 
of  the  goods  was  his  and  not  that  of  the  firm. 
The  record  will  not  support  this  contention. 
Vines  it  Is  true  contributed  the  capital  for 
the  goods,  but  the  goods  were  purchased  and 
dealt  with  as  Arm  property.  The  written 
contract  did  not  spedflcally  provide  that 
Vines  should  contribute  simply  the  use  of 
the  goods  to  the  firm.  It  meant  that  be 
should  contribute  to  the  firm  the  goods  them- 
selves. Naturally  they  would  become  part- 
nership property,  especially  so  since  by  the 
contract  the  partners  were  to -share  equally 
losses  as  well  as  profits.  For  If  the  goods 
were  4^e  absolute  property  of  Vines,  then 
when  any  of  them  were  sold  to  a  customer 
the  money  received  for  them,  or  the  note  or 
account  made,  would  be  the  property  of  Vines 
and  not  that  of  the  firm,  except  as  to  the 
mere  profit  represented  therein.  In  this 
view,  there  could  be  no  loss  to  Oor^  as  far 
as  capital  was  concerned,  for  any  bad  debt 
made  by  him  as  manager.  Yet  the  contract 
plainly  meant  that  there  might  be.  On  the 
other  hand  the  contract  provided  that  plain- 
tiff should  contribute  his  services  and  the 
building,  meaning  in  the  very  nature  of 
things  merely  the  use  of  the  same,  not  abso- 
lute proper^  therein.  The  parties  themselves 
understood  the  contract  as  we  interpret  it. 
The  goods  were  sold  and  replenished  as  part- 
nership property.  Profits  from  the  business 
belonging  equally  to  the  partners  were  put 
into  the  stock.  Why  did  plaintiff  allow  bis 
share  of  the  profits  Indiscriminately  to  go 
into  a  replenishing  of  the  stock  if  Vines 
owned  the  stock?  Each  partner  was  charged 
on  the  books  of  the  firm  with  what  he  took 
therefrom  for  the  personal  use  of  himself 
and  family.  The  ledger  of  the  firm  shows 
that  Vines  was  given  credit  for  each  Item 
of  capital  furnished  by  him.  Plaintiff  was  In 
charge  of  that  book.   «  wg^,f^^^,n3^^[e 
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guldasce  at  least  He  Is  reqponalUe  for  Its 
makeup.  Wby  did  he  allow  credit  therdin  to 
Vines  for  money  advanced  for  goods  If  the 
goods  vren  not  considered  partnership  prop- 
erty? Plaintiff  seems  to  think  that  because 
he  loses  his  services  and  the  building  Vines 
should  lose  the  capital.  Yet,  though  the 
books  were  under  control  ftf  plaintiff,  he 
made  no  diarge  thereini  In  his  fsTor  tor 
either  salary  or  rent  He  construed  the  con- 
tract, while  the  business  was  continuing,  Just 
as  the  law  interprets  It  It  Is  true  that 
plaintiff  introduced  witnesses  who  testified 
that  they  heard  Vines  say  while  the  business 
was  going  on  that  the  goods  were  bis.  But 
the  testimony  along  this  line  la  so  meager 
and  uncertain  that  It  can  not  properly  pre- 
▼ail  as  against  the  legal  import  of  the 
writing,  and  the  acts  and  conduct  of  the 
parties  themselrea.  The  stodc  of  goods  was 
Idalnly  partnerdilp  property.  Any  creditor 
of  the  firm  could  hare  subjected  It  to  his 
debt  Snyder  t.  Lunsford.  9  W.  Va.  228. 
We  are  no  moms  disposed  to  disturb  the ' 
finding  of  the  comndsslcmer  and  the  decree 
thereon  In  this  behalf. 

The  written  contract  contains  no  terms  or 
restrictions  as  to  the  ownership  of  the  capital 
Bbotk  inconsistent  with  the  consbruction 
which  we  approTC.  It  simply  says  that  Vines 
Is  to  furnish  the  sum  of  HfiOO,  or  goods  to 
the  value  of  that  sum,  for  the  purpose  of  con- 
ducting the  business.  It  does  not  stipulate 
that  he  Is  individually  to  retain  the  owner* 
ship  of  the  capital  famished  by  liim.  The 
legal  significance  of  the  terms  of  the  contract 
in  this  behalf  is  that  Ylne^  contributloa  to 
the  cental  cesses  to  be  his  individually  and 
becomes  paitnership  pnmerty.  "The  capital, 
In  whatever  shape  contributed,  becoips  at 
once  the  proi>erty  of  the  firm  and  la  no 
longer  individual  property.  The  phrase  cai^- 
tal,  or  capital  stock,  condnslT^  excludes 
the  idea  of  continued  indivldiial  proprietor^ 
ship."  1  Bates  on  Partnwship,  sec  266. 

Though  plhlnttfl  lost  his  services  and  his 
building,  BtlU  he  rlghtiy  owes  to  the  estate 
ot  his  former  partner  one-half  of  the  loss 
on  the  cajdtal  contributed  1^  the  latter. 
"If  tiiere  are  no  proflto  and  the  capital  has 
been  impaired  or  wholly  lost  In  dividing 
losses  the  deficit  must  be  ri^aid  lUu  any 
other  loss,  for  impairment  of  capital  is  a 
loss  the  same  as  any  other,  and  Is  not  to  be 
reimbursed  out  of  pxofito  merely.  That  the 
capital  has  been  contributed  unequally  and 
Unses  are  to  be  eqnal  makes  no  difference, 
or  if  the  capital  has  berai  wholly  paid  by  one 
partner,  the  other  contributing  services  and 
gUII,  the  latter  who  has  lost  his  time  owes 
to  the  former  the  same  proportion  of  a  loss 
of  capital  that  he  would  be  chargeable  with 
had  the  losses  not  reached  the  capital,  Imt 
had  simply  diminished  the  profits."  2  Bates 
on  Partnoship,  sec.  SLS. 

[2}  Another  contention  of  plaintiff  is  that 
a  settlement  of  the  partnership  accounts 


Should  not  embrace  the  business  done  prior 
to  the  date  of  the  writtm  contract  But  as 
we  have  seen,  the  contract  was  made  in  rela- 
tion to  a  business  already  existing.  Clearly 
Vines  had  already  furnished  what  the  con- 
tract called  on  him  to  furnish  as  capital 
All  that  he  put  In  as  cairital  was  contributed 
long  before  the  writing  was  made.  Thoagh 
to  an  extent  Indicating  relatton  to  future 
action,  the  writing  in  fact  covered  that  al- 
ready done,  as  well,  as  that  to  be  donfc 
The  settlemient  that  has  twen  made  and  up- 
on which  the  decree  is  based  properly  em- 
braces the  whole  of  tiie  transactions  between 
the  parties  as  partners.  Plaintiff  himself 
bas  recognised  the  business  done  before  the 
date  of  the  writing  as  belonging  to  the 
same  partnership  as  that  y^^ff^^g  after  the 
writing.  In  his  collecting  of  aocounte  due 
the  firm  and  his  paying  of  debts  doe  from 
it,  be  has  handled  all  such  bnrtness  as  be- 
longing to  one  continuous  partoershlp  be- 
tween him  and  Vines,  without  regard  to  the 
date  of  the  written  contract  In  settling 
the  business  he  has  not  undertaken  to  settle 
a  partnership  only  beginning  on  the  date  of 
the  writing.  Then  why  should  the  court  be- 
low have  done  soY 

EH  Plaintiff  further  submlto  tbat  the  de- 
cree is  so  vague  and  Indefinite  that  it  should 
be  reversed.  He  complains  that  it  charges 
him  wttb  one-half  the  loss  on  the  caitttei 
furnished  by  Vines  before  the  value  of  the 
assets  necessary  to  a  computing  of  the 
amount  of  the  loss  bas  been  dtflnitely  as- 
certained. The  decree  Is  that  plelnUg  shall 
pay  one-half  of  that  loss,  the  amount  of 
whldi  Is  contingent  On  Uie  coUectablUty  ot 
certain  notes  and  accounts  among  the  as- 
sets of  the  firm.  True,  the  decree  adjudges 
no  spedlflc  amount  to  be  paid  on  the  acoze 
of  loss,  by  plaintiff  to  the  estate  of  Vines. 
It  does  no  more  than  to  s^e  principles  ot 
the  cause  whereby  plaintiff  must  pay  to 
Vines'  estate  one-half  of  the  loss  on  the 
capitaL  In  this  it  is  not  indefinite  and  a- 
roneous.  When  the  amount  is  definitely  as- 
certained and  reported  to  the  court,  a  fur- 
ther decree  adjudgli^  the  amount  against 
plaintiff  may  tollow. 

There  la  no  error  disclosed  by  tbe  record, 
and  the  decree  will  be  affirmed. 


(72  W.  V».  7M) 

DAWIUNS  V.  DAWKJN& 
(Supreme  Court  of  Appesls  of  West  Vlrginls. 

Oct  7, 19150 

(Bvllaiut  by  tht  CovrU) 

1.  SUFnCIENCT  OF  PLUDIHO— OlVOBCK. 

Qusre:  In  a  salt  for  divorce  does  cood 
pleading  require  that  the  bill  shotdd  set  fortii 
the  specific  facts  relied  on  as  showing  the 
grounds  for  dirorce? 

2.  DivoBCK   (}  37*)— DssEBTiOH— JnsrmcA- 

TION. 

The  conduct  of  one  spouse  which  iHll  jns- 
tiXy  the  other  In  leaving  and  breaking  off  the 
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a^itanaiil  rdfttlms  nut  be  ot  sneh  m  nature 
ma  to  b«  Inconalstent  with,  sach  matrimonial 
relations  or  render  cohabitation  unsafe. 

[Bd.  Note. — For  other  cases,  see  Divorce, 
Grat^Dig.  H  27,  107-1S4.  186-138;  Dec  Dix. 

S.  DiTOBOB  (i  183*>— PBOor  Sbquibid. 

To  jnst^  a  mroTcs  from  tile  bonds  of 
matrlmonr  the  evidence  of  the  facts  showing 
nonnds  of  divorce  mast  be  dear  and  eonvinc- 
uiX.  else  divorce  should  be  denied* 

[Sd.  Note^For  other  leases,  see  Divorce, 
Cent  Dig.  H  44ft-448;  Dec.  Diff.  §  183.*J 

Appeal  from  Circuit  Court.  Wood  County. 

Action  by  J.  W.  Dawkina  against  Lucy  K. 
DawUiis  for  divorce.  From  decree  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

B.  EL  BUla.  ot  Parkerabnrs,  for  aiq;>611ant 

MILIjEB,  J.  Platntift,  a  man  men  about 
thirty-five  years  of  age,  who  bad  never  been 
married,  and  defendant,  a  widow,  about  flf- 
ty-flve  years  old,  with  tnree  children,  were 
married  In  June,  1S02,  and  managed  to  live 
together  nntll  October,  1907,  when  separa- 
tion took  place  by  bis  leaving  the  borne. 
This  salt  by  him  for  divorce  followed  quite 
promptly  after  the  expiration  of  three  years 
from  the  day  of  separation. 

Wilful  desertion,  adultery  and  cruel  and 
inhuman  treatment  are  charged  In  the  bill, 
as  grounds  for  divorce  a  vinculo,  and  there 
la  some  evidence  tending  tn  some  slight  de- 
gree to  support  these  charges. 

The  offending  spouse  notwithstanding  the 
grave  diarges  against  her  gradonsly  refrained 
frvnn  answering  or  making  any  defense  to  Uie 
bill,  and  allowed  her  complaining  husband  to 
liare  everytbli^  to  bis  own  liking.  In  both 
pleadings  and  proof,  until  on  final  hearing, 
he  met  foul  weather,  so  to  speak,  by  an  ad- 
verse decision,  the  court  below  denying  him 
any  relief  and  dismissing  his  bill,  wherefore 
bis  appeaL 

There  is  no  sufficient  evidence  to  support 
the  charge  of  adultery,  only  su^dons  dr^ 
cnmstances  are  shown,  not  amounting  to 
proof  of  the  ftict  According  to  the  testi- 
mony of  plaintiff  and  his  other  witnesses, 
indndlng  two  bouse  servants,  Mrs.  Dawfclns 
liked  her  beer,  which  she  ordered  freely  on 
Saturday  nights,  and  during  the  other  days 
of  the  week  is  said  to  have  '^shed  the 
growler"  frequently.  Tlie  suspldons  dr- 
cnnutances  given  In  evidence  are  that  she 
was  seen  drinking  beer  behind  dosed  doors 
with  several  of  her  boarders,  and  to  have 
been  in  a  sitting  room  with  one  of  them,  on 
one  occasion,  with  the  door  closed;  and  on 
one  or  two  occasions  when  Joyous  and  happy 
in  her  cups  was  seen  to  exhibit  one  of  her 
atisent  husband's  neckties,  and  to  ask  one  of 
her  favorite  boarders,  how  he  would  like  to 
stand  up  with  her  and  wear  that  But  noth- 
ing criminal  is  shown  nor  any  facts  from 
which,  under  the  ctrcumstancea,  criminal  con- 
duct could  l^ally  be  Inferred. 

[1]  Desertion  and  cruelty  are  charged  In 


the  bill  in  the  most  general  terms.  No  facts 
are  pleaded  constituting  desertion  or  cruel 
and  Inhuman  treatment.  The  grounds  for 
divorce  specified  In  the  statute  are  stated 
rather  as  conduslona  of  law,  than  specifica- 
tions of  the  facta.  There  la  contrariety  of 
Judicial  decisions  as  to  whether  good  plead- 
ing does  not  require  that  the  bill  or  com- 
plaint should  set  forth  the  spedfic  acts  and 
conduct  constituting  the  ground  of  divorce 
spedfled  In  the  statute,  and  relied  on.  In 
some  states  the  statutes  control;  In  others 
the  subject  of  the  pleadings  is  uncontrolled, 
except  by  general  rules  applicable  In  all  cases. 
In  14  Cyc.  669,  the  text  Is :  "The  complaint 
should  aver  the  existence  of  the  facts  essen- 
tial to  constitute  desertion  or  abandonment, 
as  those  offenses  are  defined  In  the  particu- 
lar state."  Citing  the  cases  in  notes.  In  7 
Ency.  PI.  &  Prac  76,  it  is  said:  "Desertion 
or  abandonment  is  usually  alleged  in  the 
terms  of  the  statute^  Under  the  codes,  how- 
ever, the  practice  is  objectton^le  as  alibiing 
concluBlons  of  law,  and  the  safest  course  Is 
to  allege  the  separation  of  the  iwrties  and  the 
facts  which  caused  it  with  snffident  minute- 
ness to  show  that  the  defendant  abandoned 
the  plaintiff  without  reasonable  cause,  and 
remained  absNit  for  the  statutory  period." 
Citing  the  cases.  In  Virginia  one  recent 
case,  Miller  v.  Miller,  92  Va.  196,  23  S.  E. 
232,  a  suit  based  on  alleged  adultery,  the 
Virginia  court  held  a  bill  bad  on  demurrer 
which  simply  chanced  adultery  without  stat- 
ing ttme,  place  and  etecnmatanees. 

But  we  think  it  unnecessary  to  decide  tUs 
question  of  pleading,  for  treating  the  bill  as 
good  and  JustiCylng  nOitf,  if  proTen,  we  do 
not  think  tb»  evidence  makes  out  a  dear 
and  certain  case  for  divorce  on  any  ground. 

[2]  Plaintiff,  not  defendant,  left  tbe  matri- 
monial habitation.  Plaintiff  In  his  evidence 
would  JnatU^  his  going  and  convert  his  ab- 
sence Into  desertion  by  her  because  of  con- 
duct Justl^rtng  his  going.  "But."  says  Eee- 
sser  on  Marriage  and  Divorce,  section  142. 
"tbe  conduct  of  one  party  to  Justify  the  oth- 
er In  leaving  must  be  of  such  a  nature  aa 
to  be  inconsistent  with  tiie  marital  relattou, 
or  to  render  cohabitation  unsafe."  In  Rey- 
nolds T.  Reynolds,  68  W.  Va.  IS,  19,  68  S.  E. 
881,  Ann.  Gas.  1912A,  880,  denying  the  hus- 
band cross  relief  based  on  absence  because 
ot  alleged  cmd  and  Inhuman  treatment,  the 
evidence  not  dearly  supporting  his  conten- 
tion, we  applied  tUa  mla  And  aa  there 
said.  Justifiable  cause  whldi  will  excuse  a 
husband  or  wife  from  leaving  the  other  must 
be  sndi  aa  conld  be  made  the  foundation  of 
a  Judicial  proceeding  for  divorce  a  mensa  et 
thoro.  ating  Alkire  v.  Alkire,  83  W.  Va. 
517,  11  S.  E.  11;  Martin  v.  Martin,  38  W. 
Va.  695,  11  S.  E.  12 ;  Carr  v.  Carr,  22  Grat 
(Va.)  168.  and  Harris  v.  Harris,  31  Grat 
(Va.)  13.  By  section  6,  diapter  64,  Code 
1906)  divorce  a  mensa  la  anthorlzed  for  cruel 
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and'  Inhuman  txeatment  or  reasonable  a^ie* 
bentfon  of  bodily  bnrt  Tnie  abandonment 
and  deaerUon  are  also  groimda  for  •uch  s«p- 
azatlOD.  Bnt  to  conmt  the  aepatatlon  of 
one  oonae  for  canae  Into  deaertUm  by  the 
othor,  because  of  crori  and  Inbuman  treat- 
ment or  reasonable  aitprebaidon  of  bodily 
hurt,  the  evidence  must  deariy  show  conduct 
ftf  the  finding  ptxty  of  sndi  a  nature  as 
to  be  Ineonalatait  vlfli  marital  xelatlona,  or 
to  render  oAabitatlon  viUMtf e. 

tl]  Ootalde  of  Home  alleged  Intemperate 
language  towards  plaintiff,  the  only  evidence 
of  crud  and  tobuman  treatment  Is  that  of 
the  plaintiff  himself,  and  as  was  said  under 
the  same  circumstances,  in  TlUls  t.  TUUb,  55 
W.  Va.  198, 190,  46  S.  B.  926.  we  think  "that 
Is  too  short" 

Beferrlng  to  the  time  of  the  separation, 
plaintiff  says,  **ahe.  ordered  me  out  of  the 
house  and  told  me  not  to  come  back  any 
more,  and  she  was  so  quairelsome  that  I 
could  not  Ure  with  her."  Asked  what  lead 
up  to  this  separation  he  answered:  "EveiT 
time  I  would  go  into  the  house  or  around 
where  she  was  at  she  was  all  the  time  call- 
ing me  names  and  quarreling  with  me,  and 
hit  me  with  a  spittoon  and  broke  that  over 
me,  and  hit  me  with  a  chair,  and  in  fact  the 
last  few  years  we  lived  together  she  did  not 
speak  a  pleasant  word  to  me,  and  would  not 
let  me  sleep  in  the  same  bed  that  she  slept 
in,  In  fact  she  deserted  me  long  before  the 
month  of  October  thr^  years  ago,  on  the 
day  that  we  separated  I  went  into  the  kitch- 
en and  found  her  standing  in  the  pantry 
drlnldng  beer  with  a  man  by  the  name  of 
Ed  Shaw  and  another  man  they  called  Joe  I 
do  not  know  his  real  name,  when  I  went  to 
the  pantry  door  she  ordered  me  out  and 
called  me  a  big  bull,  and  told  me  to  get  out 
of  the  house  and  told  me  never  to.come  back 
In  it,  I  told  her  there  was  a  man  sitting  at 
the  table  that  wanted  something  to  eat,  and 
that  somebody  ought  to  wait  on  him,  and 
that  It  was  not  right  for  her  to  drink  beer 
with  other  men  and  neglect  the  home,  she 
then  went  and  got  my  clothing  and  threw  It 
out  into  the  front  yard."  In  the  next  answer 
he  professes  to  have  done  nothing  to  cause 
defendant  "to  do  as  you  say  she  did  on  the 
day  yon  separated."  Witness  had  not  said 
that  defendant  had  hit  him  with  the  spittoon 
and  chair  on  the  day  of  the  separation.  His 
previous  answer  was  intended  as  a  statement 
of  what  had  led  np  to  the  separation.  No 
time,  place  or  circumstance  is  given  for  the 
alleged  assaults.  Nor  does  it  sppear  how 
long  before  the  separation  this  all  occorred, 
nor,  does  It  appear,  If  made,  that  these  a»- 
Miults  were  not  subsequently  condoned  or 
foi^ven.  naintiff  Is  wholly  uncorroborated 
by  any  witness,  fftun  a  house  of  thirty  board* 
ers.  regarding  these  assanlta  One  witness, 
who  had  been  a  serrant  in  the  house,  swears, 
without  reference  to  the  particular  time  of 


the  separation,  that  dafeadant  vu  Tery  quar- 
relsome and  would  try  to  pitt  a  fuss  ont  of 
him,  tbat'la  1906,  while  she  worked  tbere^ 
defendant  aald  abe  wished  ji^ipti^T  wonld 
leave  and  never  come  bade,  and  asvaroUly 
did  evaythlng  possible  to  anu^  plaintiff  and 
make  his  life  miserable,  and  that  while  she 
was  there  he  had  to  prepare  his  own  meals. 
The  latter  fact  la  not  mmtioned  by  plalntlir. 
What  was  witneaa  there  for,  If  to  pre- 
para,meals7  Witness  nowhere  prM^n^iayiMw 
as  to  what  the  otbsx  things  were  irtilidi  de- 
fendant did  to  make  plaintiff  miseiuble  and 
his  life  unbearable. 

Mrs.  Bessie  Hill,  a  next  door  n^gfabor, 
who  claims  to  have  witnessed  the  final  sep- 
aration in  October.  1907,  and  the  only  wl^ 
ness  swfon,  besidea  plaintiff,  to  that  trans- 
action, says:  **().  Did  yon  hear  wliat  was 
said  by  these  parties  just  b^re  th^  s^ 
arated?  A.  I  heard  what  was  said  ont  on 
the  porch,  Urs.  Dawklns  gathered  np  Mr. 
Dawkins*  clothing  set  them  out  on  the  pordi, 
and  cursed  Mr.  Dawklns  and  told  him  to 
take  them,  leave,  and  never  come  back  again, 
she  cursed  him  rery  violently  and  need  very 
bad  langoage  towards  him,  I  ffid  not  hesr 
much  that  Mr.  DawUns  said,  bnt  that  he 
was  reasoning  with  her  and  told  her  that 
he  had  no  place  else  to  go,  but  abe  made 
him  leave."  Dawklns,  hlinself;  doea  not 
mention  Mrs.  Hill  as  a  witness  to  tbe  sep- 
aration. Be  does  not  mmtion  the  f^  that 
his  wife  swore  at  or  cursed  him  on  that  oc- 
casion. According  to  his  eridenoe  qooted  be 
really  began  any  quarrel  that  oisaed,  and  he 
differs  from  Mrs.  Hill,  as  to  what  was  done 
with  his  dothea.  He  said  Us  wUe  threw 
his  dottalng  into  (he  front  yard.  According 
to  Mrs.  Hill  she  set  them  ont  m  the  pwdi. 

Upon  the  whole  record  we  are  dlspossd  to 
aiStrm  the  decree  below,  flie  erldenee  not  be- 
ing of  that  dear  and  convincing  diaracter 
justifying  a  court  In  dissolving  the  mar- 
riage bonds. 

m  w.  Va.  mi 

FREEMAN  t.  BGNOB  et  aL 

(Supreme  Court  of  Appeals  of  West  Tlrginii. 
Oct.  14. 1918.) 

(B^ttabua  hp  Oe  OosrtJ 

1.  TsNAHCT  IN  GomcoR  (|  49*)— Oii;  Azn»  Qu 
Lease— VAUDirr. 

An  oil  and  gas  lease  executed  by  one  or 
more  of  several  cotenaots,  while  oot  binding  oa 
the  others,  is  valid  between  the  pardea  thereto, 
and  binding  on  the  interest  of  the  leesori  ctcb 
while  the  premises  remain  undivided. 

[Ed.  Note.— For  other  cases,  see  Tenancy  la 
Common,  Cent.  Dig.  1 123;  Dec  Dig.  |  49.*] 

2.  EquTTT  (K  196,  208*)— Pzuniir»-^SEiEr 

AHOITO  CODEFENDANTS. 

The  general  rule  of  chancery  pimedee  ii 
that  an  answer  to  a  bill  can  only  pray  for  dif- 
missal  of  the  bill,  and  not  for  affirmative  relief 
on  new  matter  presented  by  it,  that  being  a  prop- 
er subject  for  a  croas-blU;  but,  under  our  prac- 
tice, there  ere  certain  exceptions  to  this,  oataidr 
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of  answers  nndar  section  SS,  c.  iSS,  Code  1908, 
and  In  BQch  cosei  no  special  reply  to  each  ordi- 
nary answer  ia  neceasary.  and  its  matter  U  not 
taken  for  true  tinder  fcateral  replication.  In 
mdi  caiea.  xeUef  may  be  given  to  tlie  defend- 
ant on  sacn  ordinary  answer  against  tbe  plaln- 
dflf,  bat  not  againat  a  codefendanL  To  affect 
him,  resort  muat  be  had  to  a  doaa-Ull,  or  aa 
anawer.  under  aactlon  Sti,  e.  126^  In  Han  «t  n 
croaa-bul. 

[Ed.  Notew— For  other  cases,  see  BQnlt9%  Cent 
400-464,  479,  480;  Dee.  Ks.  H  196, 

8.  Bquitt  (1 114*)— ADDino  Nnw  PAnms. 

A  petition  filed  by  a  stranger  to  a  canae, 
■Aing  telief  against  a  defendaat  therein  on  new 
matter  contained  in  sacb  petition,  moat  be  filed 
by  leave  of  court,  and  must  make  sacb  defend- 
ant a  party  to  it  by  proper  allegation  and  pro- 
cess, unless  waived  oy  appearance  or  other- 
iriae. 

[Ed.  Note.— For  other  cases,  see  Squity,  Cent 
Dig.  H  279-279 ;  Dec.  EMftTi  U4.«] 

4.  Equttt  (I  U4*)^ADDnro  Ztew  PjjmxtH- 

AUENDUSITT  TO  BXLLfl. 

Where  a  person  files  his  petition,  asking  to 
be  admitted  as  a  party  defendant  m  a  pend- 
ing anlt  in  equity,  in  wmcb  no  allegation  ii  made 
naming  or  referring  to  lUra  in  any  way,  and  no 
relief  is  prayed  against  him,  and  he  is  admitted 
as  a  par^  defendant,  he  does  not  in  fact  become 
a  party  to  the  cause  until  he  has  been  made  a 
party  by  some  allegation  in  tbe  bill  aa  amended. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  K  276-279 ;  Dec.  Dig.  i  114.*) 

(Adauouol  ByUahiu  »g  EditorUa  BUffJ 

5.  BiiuiTT    a    427*)— FiuDiHa—BKUBr 

AOAXKBT  OODKnHDAIfT. 

To  authorize  granting  one  defendant  rdief 
against  a  codefendant,  it  fs  not  enough  that  the 
latter  be  named  as  defendant  ia  the  bill;  but 
the  bill  and  the  answer  seeking  relief,  considered 
together,  must  suffi<^ently  riaae  the  isane  be- 
tween such  defendants. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
Dig-  H  1001-1014;  Dec  Dig.  I  427.*] 

Appeal  from  Circuit  Court,  Logan  Coimtr. 

Aetlini  by  Charles  H.  Freeman  against 
Martin  Egnor  and  others.  From  a  decree 
for  plaintiff,  defendant  South  Penn  Oil  Com- 
pany appeals.  Reversed  and  remanded. 

A.  B.  Fleming,  of  Fairmont,  Payne  & 
Payne,  of  Charlraton,  and  Charles  Powell  and 
Kemble  WhUe,  both  of  Fairmont,  for  appel- 
lant George  M.  McDermit,  of  Madison,  and 
F.  O.  Lttftwich,  ot  Hnnttngton,  for  appellee. 

LYNCH.  J.  The  plaintiff  aned  for  parti- 
tion of  lands,  claiming  fee-simple  Interests 
therein.  He  and  the  defendant  South  Penn 
Oil  Company  also  hold  oil  and  gas  leases  on 
oDdivlded  interests  of  some  of  tbe  nnmerous 
defendants,  who  derive  title  through  John 
W.  Egnor,  their  ancestor.  The  bill,  though 
averring  the  existence  of  the  leases,  does  not 
assail  any  of  tiiem  or  assert  their  Invalidity 
In  any  respect  But  defendants  Morris  and 
Adkins  by  answers,  and  S.  J.  Hynaan  and 
F.  L.  DooUttle  by  petitions,  do  assail  the 
leases,  and  seek  their  cancellation  as  inopei^ 
ative  and  void,  because  on  undivided  inter- 
ests In  the  lands  sought  to  be  partitioned. 

By  their  petitions,  Hyman  and  Doolittle 
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asked  to  be  artmltKWI  as  parties  defendant 
to  the  bill,  not  having  theretofore  been  par- 
ties ttumta.  By  tbe  order  filing  the  peti- 
tions, the  court  nominally  admitted  them  as 
defendants;  bat  Qiey  did  not  hacome  parties 
by  any  an^Kidment  of  tbe  Mil.  Nor  did  tbe 
bill,  or  any  other  pi^aiiig  except  their  peti- 
tions, name  ^tber  them  aa  parties,  or 
avermrats  show  any  interest  whatevw  claim- 
ed by  them  in  tbe  lands.  Nor  did  tbe  Morris 
and  Adkins  answers  or  the  Hyman  and  Doo- 
Uttle petitioDs  pretmd  to  name  any  person 
against  wb«n  tbor  claimed  rtilet  or  pray 
for  process,  or  that  tbe  answers  and  petitions 
be  remanded  to  roles  for  proceedings  thereat,- 
nor  were  tbey  so  remanded,  nor  did  any  per- 
aon  appear  thereto  for  any  porpoae^  except 
tbe  plahitur,  who  objected  only  to  tbe  flUng 
of  the  petitions. 

Nevertheless,  tbe  conrt  entered  an  order 
canceling  all  the  leases,  wtthont  fOrOer 
pleading,  assigning  aa  tbe  reaB(ni  for  Its  ac- 
tion  tbe  fact,  not  appearing  otherwise  than 
by  the  leases^  that  the  leases  were  on  un- 
divided Interests  In  tbe  lands,  and  its  ccmclo- 
sion  that  they  were  Inoperative  and  therefore 
void.  From  this  decree,  final  In  all  respects, 
because  thereby  the  court  ascertained  and 
fixed  the  rights  and  interests  of  the  parties 
in  the  lands,  the  South  Penn  Oil  Company 
obtained  this  appeal. 

Numerous  errors  are  assigned  by  appel- 
lant, some  of  which  we  do  not  discuss,  be- 
cause, as  we  remand  the  case  for  other  rea- 
son^ these  will  necessarily  be  corrected. 

[2,  ij  Were  the  pleadings  such  as  to  war- 
rant cancellation  of  the  leases?  It  will  be 
readily  conceded  that  before  a  court  can  by 
its  order  or  decree  strike  down  property 
rights,  it  must  first  have  Jurisdiction,  by 
proper  process  and  pleadings,  of  the  persons 
whose  interests  are  affected.  Did  It  In  this 
instance  have  such  Jurisdiction?  Of  course, 
the  appellant  was  named  as  defendant  to 
the  bill,  to  which  it  filed  an  answer,  setthlg 
op  and  relying  on  the  leases  held  by  it  But 
as  stated,  the  bill  in  effect  admitted  the  in- 
tegrity of  all  the  leases.  At  least  It  chal- 
lenged none  of  them  for  invalidity  in  any 
respect  It  was  to  the  bill,  and  to  it  only, 
that  appellant  was  required,  by  the  court's 
process,  to  appear  and  answer.  Upon  ap- 
pearing thereto,  and  ascertaining  that  by  no 
averments  was  its  right  questioned  or  prej- 
udiced, it  might  properly  have  permitted  a 
decree  pro  confeeso  against  It  with  the  con- 
fident assurance  that  its  rights  could  In  no 
wise  injuriously  be  affected  thereby.  It 
could  with  safety  content  itself  with  this 
course,  with  the  further  reasonable  confi- 
dence that  if  any  one  or  more  of  the  de- 
fendants should  by  answer  or  otherwise 
challenge  the  validity  of  its  leases,  the  court, 
before  granting  relief  by  cancellation,  would 
at  least  require  notice  thereof  for  appear- 
ance and  answer.    Besides,  the  plaintiff  did 
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not,  Dor  does  he  now,  by  any  pleading,  claim 
any  Interest  adverse  to  appellant's  Interests, 
or  set  up  any  Interest  now  claimed  by  Mor- 
ris and  Adklns  adverse  to  ai^Uant's,  and 
did  not  in  any  manner  amend  his  bill  by 
averments  necessary  to  make  H!yman  and 
Doollttle  parties  thereto.  These  four  de- 
fendants, therefore,  by  their  answers  and 
petitions  alone,  for  the  first  time  In  this  salt; 
set  up  such  adverse  claims. 

[B]  But,  In  order  to  grant  one  defendant 
relief  against  a  codefendant,  it  is  not  enough 
tliat  the  latter  is  named  as  defendant  to  the 
bill,  unless  the  bill  and  the  answer  seeking 
relief  considered  together,  sufficiently  raise 
the  issues  between  such  defendants.  Goff  v. 
Price,  42  W.  Va.  384,  26  S.  E.  287;  Dudley 
T.  Buckley,  68  W.  Va.  630,  70  S.  B.  376. 
See,  also,  Hansford  v.  Coal  Co.,  22  W.  Va. 
70;  Peters  v.  Case,  62  W.  Va.  88,  67  S.  R 
733,  13  L.  R.  A.  (N.  S.)  408.  The  first  two 
cases  hold  that,  where  the  bill  and  answer 
do  not  raise  such  Issue  between  codefend- 
ants,  relief  cannot  properly  be  granted  one 
defendant  on  an  adverse  claim  against  a 
codefendant  except  upon  an  answer  plainly 
stating  the  grounds  therefor,  naming  such 
defendant  as  a  party  to  It,  and  praying  pro- 
cess against  him.  The  Dudley-Buckley  Case 
says:  "Notwithstanding  the  rights  of  a  code- 
fendant are  clearly  established  by  the  proof 
taken  on  the  pleadings  between  plaintifF  and 
defendant,  still  no  relief  can  be  granted  such 
codefendant  unless  relief  for  him  is  included 
in  the  prayer  of  plaintiff's  bill,  or  unless  he 
tias  himself  answered  and  prayed  for  relief." 
Here,  there  was  no  anch  charge,  prayer,  or 
process. 

[4]  The  petitions  are  also  Ineffectual  for 
any  purpose,  for  another  reason.  The  plain- 
turs  bill  makes  no  allegation  naming  or  re- 
ferring to  Hyman  or  Doollttle,  or  showing  in 
what  respect  either  of  them  has  any  Interest 
In  the  lands,  and  the  bill  contains  no  prayer 
for  any  relief  against  either  of  them.  Such 
.right  or  Interest,  if  any,  appears  only  from 
their  petitions.  They  could  not  become  par- 
ties, therefore,  except  by  amendment  of  the 
bm.  Shinn  v.  Board' of  Education,  39  W.  Va. 
498,  20  S.  E.  604;  Shaffer  v.  Fetty,  30  W. 
Va.  249,  4  S.  E,  278.  See,  also,  Fowler  v. 
Lewis,  36  W.  Va.  114,  14  S.  E.  447 ;  Morgan 
V.  Morgan,  42  W.  Va.  542,  26  S.  E.  294. 

Under  the  rulings  of  this  court  in  Foutty 
V.  Poar,  35  W.  Va.  70,  12  S.  B.  1096.  and  Mil- 
ler V.  Mitchell,  68  W.  Va.  431,  52  S.  E.  478, 
the  circuit  court  should  have  refused  leave 
to  file  the  second  Adklns  answer  if  objected 
to,  or  on  motion  should  have  stricken  it  from 
the  Qle.  But  no  such  objection  or  motion  ap- 
pears in  the  record.  However,  as  the  an- 
swer was  defective  for  reasons  heretofore 
dlscnsied,  its  presence  now  is  not  Important. 
The  court  should,  when  the  case  Is  remanded, 
as  It  must  be,  grant  leave  to  amend  the  said 
answers  and  petitions,  upon  request,  to  con- 
form to  the  views  herein  expressed. 


[1]  The  leases  should  not  have  been  can- 
celed upon  the  state  of  the  pleadings.  But 
are  they  void  or  voidable,  solely  because  ex- 
ecuted by  some  cotenants  on  their, undivided 
Interests  In  lands  held  in  common  with  oth- 
ers not  Joining  therein?  We  do  not  think 
they  are.  Of  course,  to  be  effectual  In  the 
sense  that  the  lessee  may  enter  on  and  oper- 
ate the  premises  for  the  production  of  oil 
and  gas,  all  the  cotenants  must  Join.  A  lease 
by  one  only  does  not  warrant  such  entry 
and  production.  Those  not  Joining  may  re- 
strain the  lessee  from  entering  for  the  pur- 
pose of  operating  thereunder  without  their 
consent.  Numerous  cases  so  hold.  One  co^ 
tenant  cannot  authorize  another  to  do  what 
he  himself  cannot  do;  but  he  may  authorize 
him  to  do,  under  any  lease  or  other  contract, 
what  he  may  legally  do  In  his  own  behalf. 
Trees  v.  Eclipse  Oil  Co.,  47  W.  Va.  107,  34 
S.  E.  933.  Notwithstanding  the  cotenancy, 
each  tenant  has  the  same  interest  and  prop- 
erty rights  in  common  as  his  associates  have, 
and  may  therefore  lawfully  grant,  lease,  and 
otherwise  incumber  his  Individual  Interests. 
"An  oil  and  gaa  lease  executed  by  one  or 
more  Joint  tenants  or  tenants  In  common, 
while  not  binding  on  other  Joint  tenants  or 
tenants  in  common,  is  good  between  the  par- 
ties, and  Is  binding  on  their  Interests.*'  This 
terse  statement  comprehends  the  taw  on  this 
subject,  and  Is  approved  and  sustained,  di- 
rectly or  indirectly,  by  the  following  cases: 
Trees  v.  Eclipse  Oil  Co.,  supra ;  Head]e>-  r. 
Hoopengarner,  60  W.  Va.  626,  65  S.  E.  744 ; 
Pyle  V.  Henderson,  65  W.  Va.  39.  63  S.  E. 
762;  McNeely  v.  South  Penn  OU  Co..  68  W. 
Va.  438,  52  S.  B.  480;  Stewart  v.  Tennant, 
52  W.  Va.  559,  44  S.  E.  223;  Sommers  v. 
Bennett,  68  W.  Va.  157,  69  S.  E.  690;  Gar- 
rett V.  South  Penn  Oil  Co.,  66  W.  Va.  587,  66 
3.  E.  741;  Ziegler  v.  Brenneman,  237  111. 
15,  86  N.  B.  597;  Compton  v.  People's  Gas 
Co.,  75  Kan.  572,  89  Pac.  1039,  10  I*  R.  A. 
(N.  S.)  787.  The  circuit  court,  therefore, 
erred  In  canceling  the  leases,  for  the  reasons 
assigned  by  it,  even  had  such  action  been 
warranted  by  proper  pleading  and  competent 
proof. 

Hence  the  decree  complained  of  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  In  accordance  with  the  principles 
herein  announced. 

m  w.  Va.  m) 

FLEMING  V.  FAIRMONT  &  M.  R.  CO.  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  14, 1918.) 

(SyUabut  ly  Court.} 

1.  COBPOBATIONS  (J  479*)~-B0NDS— PaOT-DDE 

Coupons— Right  of  Holoeb. 

An  action  at  law  may  be  maintained  and 
prosecuted  to  final  judgment,  by  tlie  owner,  on 
past-due  coupons,  parts  of  corporate  bonds,  se- 
cured by  mortgage,  nothing  therein  expressly  re- 
stricUng  such  right,  notwithstanding  the  prori- 
uons  in  the  mortgage  for  Baie,^t,  or  entry  up- 
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on  and  nujuigeiDeiit  of  the  mortgafed  property 
by  the  trastee  on  the  reqaest  of  one-third  of 
the  boodbolders  after  default  by  the  company  in 
payment  of  tiie  coupona. 

[Ed.  Note. — For  other  cases,  see  Gorporations, 
CenL  I>ig.  «  1869,  1S72-1874;  Dec  Dig.  i 
■479.*] 

2.  C0SP0BATI0K8  (|  479*)— OOBPOBAIX  BONDB 

—Right  or  Action. 

The  common-lav  right  to  sae  u^n  a  bond 
is  not  affected  by  the  remedies  provided  in  the 
mortgage  given  for  its  security  unless  the  pro- 
visions of  the  mortgage  exclude  such  right  in 
express  terms  or  by  necessary  impUcation. 

[Dd.  Note.— For  other  cases,  see  Corporations, 
CenL  Dif.  il  1S69,  1872-1874;  Dec  Dig.  S 
479.*] 

3.  COBPOKATIONB  (|  479*)— COBPOBATB  BONDS 

— RiOMT  or  Action. 

But  execution  on  a  judgment  obtained  in 
such  action  is  not  lerlable  on  property  covered 
by  the  mortgage. 

[Bd.  Note.— For  otlier  eases,  see  Corporations, 
CenL  Dig.  U  1869.  1872-1679;  Dec  Dig.  i 
479.*] 

(AddiUonal  Syllahui  by  Editorial  Staff.) 

4.  Action  ({  12*)— Defensb. 

Tbat  a  prospective  judgment  against  a  de- 
fendant in  an  action  at  law  will  be  worthless  is 
no  defense. 

[Ed.  Note.— Fw  otiwr  cases,  sea  ActLon.  Dec 
Dik-lia.*! 

Error  to  Circuit  Conrt,  Marlon  Cmmtgr. 

Action  by  A.  S.  XlemlDg  against  the  Fair- 
mont &  Mannington  Railroad  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed  and  rendered. 

A.  S.  f^eming,  of  Fairmont,  for  plalntlfl  in 
error.  Showalter  &  Frames  of  Fairmont,  for 
defendants  in  error. 

LYNCH.  J.  The  plaintiff  brought  his  ac- 
tion before  a  Jnstlce  and  recovered  judgment 
on  overdue  coupons  detached  from  defend' 
ant's  bonds,  secured  by  mortgage  on  all  its 
property  thoa  owned  and  thereafter  acquired 
by  it  On  appeal  the  intermediate  court  dis- 
missed the  action;  and  upon  further  appeal 
thb  circuit  court  affirmed  the  latter  judg- 
ment. Hence  this  writ  of  error. 

It  is  agreed  that,  before  action,  the  coupons 
were  due  and,  although  properly  presented 
for  payment,  were  unpaid.  The  plaintiff  was 
therefore  entitled  to  Judgment  and  execution 
thereon,  unless  inhibited  by  some  provision 
of  the  mortgage  securing  the  bonds  and  cou- 
pons. The  defendant  (dtes  sections  1  and  2 
of  article  6  of  the  mortgage  as  authority 
denying  plaintUTA  rii^t  to  recover  on  the 
coupons. 

[1,2]  Bnt  from  these  sections  no  intention 
appears,  expressly  or  by  implication,  to  pre- 
clude plaintiff  from  relief  by  the  form  of 
action  adopted  by  him.  To  have  this  effect, 
the  restriction  must  be  clear  and  reasonably 
free  from  doubt  "The  common-law  right  to 
sue  upon  a  bond  is  not  affected  by  the  rem- 
edies provided  in  the  mortgage  given  simul- 
taneously and  for  the  better  securing  of  the 
bond  unless  the  provisions  of  the  mortgage 


exclude  this  right  in  express  terms  or  by 
necessary  implication."  For  "the  right  to 
sue  upon  a  written  obligation  admitted  to  be 
valid  is  of  too  high  a  character  to  be  taken 
away  by  Implication,  especially  if  drawn 
from  an  instrument  other  than  that  which  Is 
given  in  direct  and  positive  acknowledgment 
of  the  debt"  Manning  t.  Railroad  Co.  (C.  C.) 
29  Fed.  838 ;  Nute  v.  Insurance  Co.,  72  Mass. 
(6  Gray)  174,  181;  Kimber  v.  Gnnnell,  126 
Fed.  137,  61  0.  a  A.  203;  Jones  on  Corp. 
Bonds,  8  340. 

The  purport  of  the  whole  article  TcUed  up- 
on by  defendant  is  to  define  the  rights,  duties, 
and  remedies  of  the  trustee  and  bondholders, 
should  the  mortgagor  default  in  the  payment 
of  the  bonds  or  Interest  It  provides  what 
course  each  shall  pursue,  for  enforcement  of 
the  lien,  when  such  default  occurs.  It  pro- 
vides: First  that  should  the  mortgagor  re- 
fuse or  fall  after  demand  to  perform  any  of 
the  covenants  and  stlpnlatlonB  In  the  mort- 
gage or  the  bonds  secured  thereby,  the  tras- 
tee shall,  upon  the  reqnest  of  the  holders  of 
one-third  in  amount  of  the  bonds  and  ade- 
quate security  against  costs,  expenses,  and 
liabilities,  enter  upon  the  mortgaged  proper- 
ty, manage  and  operate  it  collect  the  receipts, 
and  apply  the  income,  after  deducting  cur- 
rent expenses  and  costis,  to  the  principal  and 
interest  of  the  bonds  as  the  same  become 
due;  or,  second,  upon  like  default  request 
and  security,  be  shall  sell  the  property  and 
make  application  of  the  proceeds  in  the  man- 
ner stated;  or,  third,  upon  like  default  re- 
quest and  security,  he  shall  proceed  to  pro- 
tect and  enforce  the  ri^ts  of  the  bondhold- 
ers under  the  mortage  by  suits  In  law  or 
equity.  The  Instrument  fuUy  states  the  man- 
ner in  which  the  trustee  shall  perform  the 
duties  80  prescribed  and  then  concludes  Im- 
mediately thereafter  with  the  general  state- 
ment: "It  being  understood,  and  It  is  here- 
by expressly  declared,  that  the  rights  of 
entry  and  sale  hereinbefore  granted  are  in- 
tended as  cumulative  remedies  allowed  by 
law,  and  that  the  same  shall  not  be  deemed 
In  any  manner  whatever  to  deprive  the  trus- 
tee or  the  beneficiaries  under  this  tctist  of 
any  legal  or  equitable  remedy,  by  judicial 
proceedings,  consistent  with  the  provisions  of 
these  presents,  according  to  the  true  intent 
and  meaning  thereat"  The  sole  and  mani- 
fest purpose  of  these  provisions  is  to  secure 
the  subject-i]^atter  of  the  lien  against  Illegal 
Invasion,  the  effect  of  which  would  be  Its 
impairment  as  ample  security  for  payment  of 
the  mortgagor's  bonded  indebtedness;  and, 
in  order  to  remove  any  possible  excuse  for 
misunderstanding  of  its  terms  and  to  afford 
reasonable  assurance  of  tike  proper  interpre* 
tation,  the  concluding  clause  In  express  terms 
declares  the  absence  of  any  intent  to  deprive 
the  bondholders  of  any  existing  legal  or 
equitable  remedies  not  Inconsistent  with  the 
purposes,  the  subservance  of  which  the  sec- 
tion in  Its  entirety  comprehends. 
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The  rig^it  of  the  plaintiff  to  BWlntiiiiii  his 
actton  Is  sustained  by  many  antborltleB.  In 
fact,  none  are  found  upon  this  Investigatloii 
denying  It  Railroad  Go.  t.  Jobnson,  64  Pa. 
127;  Hontgom^  t.  Francis,  103  Pa.  878; 
Wldener  t.  Railroad  Co.,  1  Wfcly.  Notes  Gas. 
(Pa.)  472;  Batchelder  t.  Water  Co.,  181  N. 

42,  29  N.  B.  801;  Uannlns  t.  Railroad  Go. 
(a  a)  29  Fed.  888 ;  Klmber  ▼.  Gnnnell.  126 
Fed.  187,  61  a  O.  A.  208 ;  Dow  t.  Ballroad 
Go.  (a  a)  20  Fed.  260;  1  BlUott  on  Ball- 
roads,  H  600,  ei4;  8  Cook  on  Corp.  (601  Bd.) 
i  770;  5  muimp.  on  Corp.  (lat  Sd.)  H  6121- 
8126, 6210-4218;  Jones  on  Corp.  Bonds,  H  66, 
838-840a.  See^  also,  Welsh  r.  Ballroad  Co., 
25  Minn.  814;  Onaranty  Co.  t.  Ballroad  Co., 
189  U.  S.  137, 11  Siip.  Ct  612,  86  L.  Bd.  116; 
Bii«l  T.  BaUway  Co.,  24  Bfiac  B«Pl  616.  63  M. 
Y.  Snin*^  740.  Mr.  Jones,  In  the  section  of  the 
work  dted,  says:  ''Hie  fact  that  a  railroad 
mortgage  empowers  the  tmstees,  on  the  writ- 
tm  request  of  the  holders  of  bonds  of  a  sped- 
fled  amount,  after  breach  of  the  condition,  to 
sell  the  property  la  no  defrase  to  a  salt  upon 
the  bonds  or  conpons  otter  they  are  payable. 
Thb  bonds  are  the  principal  debt,  and  the 
mortgage  Is  <mly  an  Incidental  security,  ^le 
remedies  at  law  and  In  eqaity  do  not  dadi 
and  destroy  each  other  but  exist  t(«ether. 
fnie  mortgage  might  positively,  or  perhaps 
Impliedly,  take  away  from  the  b<aidbolder 
his  right  of  action  at  law  upon  Uie  bonds  or 
conpons;  bat  the  common-law  r^t  to  en- 
force these  obligations  remains  If  not  so 
taken  away."  In  Klmbw  t.  Ounndl,  supra, 
it  is  hdd  that  a  mortgage  similar  to  that  un- 
der consideration  does  not,  "In  the  absoioe  of 
an  express  stipulation  or  a  statute  to  that 
effect,  constltnte  any  detenae  to  any  action  at 
law  against  the  mortgagor  by  each  of  the 
creditors  upon  the  bonds  or  primary  obliga- 
tions thus  secured.**  31ie  court,  In  Its  opin- 
ion, obserres:  "The  general  rule  la  tbat,  for 
a  default  In  the  payment  of  mon^  at  the 
time  and  place  agreed  upon,  or  for  any  dther 
bread!  of  a  contract,  an  action  at  law  may 
be  maintained,  and  a  Judgment  for  damages 
may  be  recovered  against  the  obligor.  Of 
course  the  payee  or  obligee  may  stipulate 
away  or  agree  not  to  exercise  this  right  But 
there  is  no  such  stipulation  or  agreement  In 
the  provisions  of  Uie  trust  deed  to  which 
counsel  has  challenged  our  attention  or  In 
any  of  the  other  numerous  terms  which  this 
instrument  contains.  A  statute  may  provide 
that  the  remedy  at  law  upon  the  primary 
obligation  diall  be  postiwned  nntU  the  secu- 
rity for  the  debt  has  been  exhausted.  But  no 
such  statute  conditions  the  rights  or  rem- 
edies of  the  parties  to  this  action.  In  the  ab- 
sence  of  any  such  agreement  or  any  such 
statute,  the  ordinary  right  of  action  upon 
the  unconditional  promise  of  the  defendant 
to  pay  the  money  loaned  upon  its  bonds  re- 
mained unimpaired,  and  it  most  prevail." 
Again  It  was  said  of  such  a  mortgage  in 
OufCranty  Trust  Co.  v.  Railroad  Co.,  139  U.  S. 
137,  U  Sup.  Ct  612.  86  U  Ed.  UO:  'Thera 


la  a  subsequent  provision  In  fits  deed  of  trust 
to  ttte  dfect  fliat  neither  the  irtKrte  nor  any 
part  of  the  premises  mortgaged  shall  be  sold, 
under  j^roceedlngs  dtber  at  law  or  eqnity,  for 
the  recovery  of  the  principal  or  interest  of  the 
bonds;  it  being  the  Intention  and  agreement 
of  the  partlea  that  the  mode  of  sale  provided 
by  the  mortgage  'shall  be  exdnslve  of  all 
othws.'  This  clause,  however,  is  open  to  tiu 
ohJectltm  of  attempting  to  provide  ag^nst  a 
remedy  In  the  ordinary  course  of  Judicial  pro- 
ceedings and  oust  the  Jurisdiction  of  the 
courts,  whldi,  as  Is  settled  by  the  nnlform 
current  of  authority,  cannot  be  done.** 

Nor  does  the  clause  of  the  mortgage  follow- 
ing those  above  set  forth  contain  any  express 
or  ImpUed  denial,  Undtatlon  or  restriction, 
of  idalnturs  right  to  malntsin  lUs  action. 
It  states  that  the  Intention  of  Qie  Instrnmoit 
Is  "that  no  one  or  more  holders  of  bonds  or 
coupons  shall  have  the  right,  in  any  manner 
whatever,  to  affect,  disturb,  or  prejudice  the 
Uen  of  this  mortgage  by  his  or  their  action, 
except  In  the  manner  herein  provided."  The 
purpose  <tf  the  clause,  as  gathered  from  Its 
true  intoit  and  meaning,  Is  to  provide  against 
any  Judicial  proceedings  tqr  one  or  more 
bondholders  owning  less  than  one-ttiird  of  the 
bonds,  or  by  tiiose  lioldlng  such  amount  ex- 
cept upon  notice  to  the  trustee  and  the  giving 
of  adequate  security,  for  either  of  two  pur- 
poses—the appointment  of  a  recdver  or  the 
foredosnre  of  the  mortgage^  Of  course  every 
provision  of  a  mortgage  must  be  conatnied  in 
the  light  of  its  intendment  What  the  objeot 
to  be  attained  is,  is  always  a  pertinent  Inquiry 
upon  the  construction  of  a  writtrai  instru- 
ment The  apparent  puriwse  sought,  by  tbe 
language  quoted,  is  tt»  prevention  of  petty 
Interference  1^  a  few  bondholders  with  the 
management  of  defendant's  ^perty  and  the 
condnct  of  its  business,  except  In  the  manner 
authorized  by  the  mortgage.  The  denial  of 
the  right  In  any  manner  whatevw  to  affect, 
disturb,  or  prejudice  the  lien  of  the  mortgage 
manifbats  such  intention.  If  so,  it  Is  not 
within  tbe  province  of  the  court  by  construc- 
tion, to  enlarge  the  terms  employed  as  a 
restriction  for  one  purpose^  so  as  to  author- 
ize other  restrictions  not  impliedly  within 
their  plain  Intent  and  meaning. 

[3]  The  termination  of  plaintiff's  action  In 
a  Judgment,  even  when  followed  by  execution, 
cannot  "affect,  dlaturb,  or  prejudice**  the  Utn 
of  the  mortgage.  The  property  therein  em- 
braced is  Immune  from  levy.  It  cannot  b« 
disturbed.  Nor  can  the  operation  of  defend- 
ant's railroad  be  Impeded  as  a  result  of  any 
Judgment  obtained  in  this  action,  or  any  pro- 
ceeding thereafter  to  enforce  payment  of 
the  Judgment  except  In  the  manner  permit- 
ted by  the  mortgage.  1  Elliott  on  Railroads, 
SS  486,  608;  3  Cook  on  Corp.  <6th  Ed.)  {f 
770,  772 ;  B  Thomp.  on  Corp.  (Ist  Ed.)  {  6124 ; 
Jones  on  Corp.  Bonds,  S  340;  Hospital  v. 
Library  Co.,  189  Pa.  269,  1*2  Aa  183 ;  Com. 
V.  RaUroad  Co.,  122  Pa.  306,  15  Atl.  448.  1 
U  E.  A.  »i  IrgsJj^C^^^.^e,^J^Ml«. 
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Bep.  484,  68  N.  T.  Snpp.  916;  Klmber  Gon- 
neU,  126  Fed.  137,  61 G.  C.  A.  203.  The  credi- 
tor does  not  tliereby  acquire  a  lien  on  de- 
fradant'a  property  prior  to  tlie  mortgage. 
When  suing  at  law  npon  an  overdue  coupon 
and  proceeding  against  the  railroad  company, 
the  bondholder,  as  shown  by  the  authorities 
4dted,  stands  upon  the  same  plane  as  any  other 
creditor ;  and  execution  on  a  Judgment  in  his 
favor  can  be  levied  only  on  property  actual- 
ly owned  by  the  company  and  not  upon  that 
which  has  been  conveyed  to  trustees  by  a 
mortgage  or  deed  of  trust  duly  executed  and 
recorded.  When  it  becomes  necessary  for 
him  to  reach  the  property  held  by  the  trustee, 
lie  must  proceed  against  him  not  for  his  own 
benefit  but  as  a  bondholder  and  on  behalf  of 
all  the  bondholders  as  a  class.  What  may 
be  realised  by  such  proceeding  belongs  to  the 
whole  class  and  must  be  distributed  among 
its  members  pro  rata.  6  Thomp.  on  Corp. 
(let  Ed.)  i  6124 ;  Com.  t.  Bailroad  Co..  aupra. 
NeTertheless,  nothing  otherwise  prohibiting, 
be  is  entitled  to  Judgment  and  execution 
thereon.  If  property  belonging  to  the  defend- 
ant other  than  that  already  bound  by  the 
lien  of  the  mortgage  is  available  tor  levy 
under  execution,  he  may  levy  upon  it,  but 
not  otherwise.  Oarr  r.  Le  Fevre,  27  Pa.  413 ; 
Bailroad  Co.  v.  Johnson,  supra;  Com.  t. 
Railroad  Oo.,  supra ;  Bradley  v.  Kallroad  Co., 
38  Pa.  141;  Trust  Co.  v.  Steel  Co.,  supra; 
Thomp.  on  Corp.  (1st  Ed.)  f|  6124,  6126; 
Jones  on  Corp.  Bonds,  {  340. 

[4]  The  fact  that  a  prospective  Judgment 
against  a  defendant  in  an  action  at  law  will 
be  worthless  is  no  defense  to  the  action. 
Klmber  v.  Qunnell,  supra. 

Being  therefore  of  the  opinion  that  the 
Judgment  of  the  intermediate  court  of  Marion 
county  la  erroneous,  and  that  the  action  may 
be  properly  terminated  here  by  Judgment 
based  upon  the  agreed  state  of  facta,  such 
Judgment  wlU  be  bo  entered  for  the  amount, 
of  the  coupons  med  on,  with  Intsreat  thereon, 
and  costs. 


BTATB,  for  Use  of  HUDSON,  t.  NASH  et  aL 
(Supreme  Court  of  Appeals  at  West  Tirgiaia. 
Oct  14,  181&) 

(Bifit»iu»  Jtv  ike  Court.) 
1.  iNJUKonoN  (I  239*)~Acnoif  on  Boifi>— 

SXFBI^SES  ON  TKlfPOBABT  INJUNCTION. 
Cooniel  fees  paid  for  services  in  a  salt  In 
which  a  temporaiT  InJuoction  Is  awarded  only 
MM  ancillary  and  loddental  to  the  main  relief 
■onght,  no  effort  being  made  to  secure  its  dis- 
■olution  until  final  hearing  of  the  cause  apon 
the  merits,  and  other  expenses  not  incurred  on 
account  of  tiie  Injunction,  are  not  recoverable 
In  an  action  on  the  Injunction  bond. 

[Ed.  Note.— For  other  cases,  see  InJnnctioD, 
Cent.  Dig.  fl  B42.  S43:  Dec.  Dig.  (  230.*] 

&  Injunotion  ({  230*)— Action  on  Bond— Ex- 
pznsks  on  txmpokaht  injunction. 

In  a  suit  to  temove  cloud  upon  plalntUTs 
title  to  land,  and  to  enjoin  defendant  from  tres- 


pas^K  tiwTeoii.  and  from  taUng  steps  to  re- 
deem his  title  from  forfeiture  to  the  state,  a 

temporary  Injunction  was  awarded.  EeUt,  that 
injunction  was  only  ancillary  to  the  main  pur- 
pose of  the  suit,  which  was  to  quiet  title. 

[Ed.  Note. — For  other  cases,  see  InjunctloB, 
CeoL  Dig.  U  642,  643;  Dec  Dig.  S  230.*] 

BJrror  to  Circuit  Court,  Putnam  County. 

Action  by  the  State  for  use  of  Mary  Pat- 
ton  Hudson,  against  J.  H.  Naah  and  othera. 
Judgment  for  plaintiff,  and  defendants  Inlng 
error.  Reversed  and  remanded.. 

Brown,  Jackson  ft  Kid^t  and  J.  H.  Nash. 
aU(tf  Charleston,  for  plalntlflB  in  error.  Ens- 
low.  Fitzpatrick,  Alderson  A  Baker,  of  Hunt- 
ington, for  defendant  In  emur. 

WILUAMS,  J.  Plaintiff  recoTeicd  Judg- 
ment in  the  circuit  court  of  Putnam  county 
for  9500,  in  an  action  upon  an  injunction 
bond  executed  by  J.  H.  Nash  and  hewia 
Bamhart  for  the  Iguano  l4ind  &  Mining 
Company,  in  a  salt  bronght  by  It  in  the 
circuit  court  of  Putnam  county  against  Mrs. 
Mary  Patton  Hudson  and  otheza,  for  the 
purpose  of  canceling  her  claim  of  title  to 
certain  land«  as  consUtottng  a  cloud  upon 
said  compaiqr'a  title  thereto,  and  to  enjoin 
her  from  tnagaaring  on  the  land,  and  from 
taking  flxty  ttepi  to  redeem  the  ttUe  claimed 
by  her,  which  had  been  forfeited  to  the 
state.  The  injunction,  as  prayed  for,  was 
awarded  in  vacation,  and  the  bond  sued  oo 
was  ^ven.  No  ^ort  was  made  to  get  rid 
of  the  injunction  until  the  final  hearing  of 
the  cause  on  ita  merits,  at  whlidi  time  the 
chancellor  granted  the  prayer  of  the  Wl, 
and  cancded  Mrs.  Hudson's  claim  to  the 
land,  as  ctmatttatlng  a  dood  upon  the  plain- 
tiff's title,  and  perpetuated  the  Injunction. 
Mrs.  Hudson  appealed  from  that  decree  to 
this  cotirt,  and  procured  a  tevenal  of  It,  and 
a  dlsmiasal  of  tlie  plaintifPa  bill,  and  hoice 
this  action  npon  the  injunction  bcmd. 

[1]  The  Judgment  recovered  is  on  account 
of  fees  paid  by  Mrs.  Hudson  to  her  conn- 
sel  for  services  rendered  in  that  cause. 
But  she  fails  to  distinguish  how  much.  If 
any,  she  paid  for  services  rendered  In  get- 
ting rid  of  the  Injunction.  No  ^Cbrt  was 
made  to  have  it  dissolved  until  the  final 
hearing  of  the  cause  npon  its  merits.  It 
was  iu>t  a  pure  Injunction  suit,  but  a  suit 
brought  to  remove  cloud  upon  tlUe,  and  the 
injunction  was  only  ancillary  or  incidental 
thereto.  Had  It  been  a  pure  injunction  suit, 
no  doubt  the  whole  of  counsel  fees  would 
have  been  recoverable  on  the  bond ;  the  pen- 
al^ of  tbe  bond  bding  anffldent.  It  is  well- 
settled  law  In  ttiis  state  that  fees  paid  to 
counsel  for  services  rendered  In  getting  rid 
of  an  injunction  are  properly. recoverable  as 
damages  In  an  action  on  the  injunction  bond. 
Levy  V.  Medford,  34  W.  Va.  633, 12  S.  E.  864 : 
Sloak  Bros.  v.  Corvln,  51  W.  Va.  19.  41  S. 
B.  211;  Bank  v.  Graham,  68  W.  Va.  1,  60 
a.  B.  801;  Tully  v.  Taylor,  67  W.  Va.  58S, 
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68  S.  B,  STB.  But  whoi  liijunctioii  Is  not 
the  aaiB  relief  aougbt,  but  Is  only  ancUlary 
and  incidental  to  the  main  object  of  the  salt 
and  no  effort  Is  made  to  procure  a  dlssoln- 
tlon  of  the  Injunction  nntll  a  final  bearing  of 
the  cause  upon  its  merits,  and  oonnsel  fees 
are  paid  for  entire  services  in  the  suit,  they 
are  not  recoverable  npon  the  bond.  Tully 
X.  Taylor,  supra;  2  High  on  Injunctions  (4th 
Ed.)  i  1686;  Blddle  Gheadle,  2S  Oblo  St 
278;  Curry  v.  Amer,  Freehold,  etc.,  Co.,  124 
Ala.  914,  27  South.  454;  Lambert  Alcom, 
144  ni.  818,  33  N.  B.  5S,  21 IJ.  B.  A.  «1L 

L2]  The  chief  purpose  of  the  suit  In  wblch 
Hra  Hudstm  was  enjoined  was  to  clear  the 
Iguano  Company's  title  to  land  of  a  cLaaA, 
and  the  prayer  of  the  company's  tdll  that  she 
be  restrained  from  committing  trespass,  and 
from  taking  further  steps  to  perfect  her 
claim  by  redeeming  from  the  state  a  fbrfelt- 
ed  title,  was  only  Incidental.  2  Hi^  on  In- 
junctions (4th  Ed.)  I  1686;  Tully  t.  Taylor, 
sivra;  Allport  v.  Kelley,  2  Hont  343;  Dis- 
brow  T.  Garcia,  62  N.  T.  8S4;  Horla^y  t. 
Gait,  125  IlL  417,  17  N.  E.  714.  It  does  not 
appear  that  counsel  rendered  any  services 
sped^Uy  to  get  rid  of  the  InJunctifm,  or  that 
the  same  services  which  were  rendered 
would  not  have  been  necessary,  if  no  in- 
junction had  been  awarded.  The  appeal  to 
this  court  in  that  case  was  not  to  get  rid 
of  the  injunction,  whicfli  was  only  an  in- 
cident bi  the  case  depending  npon  the  ques- 
tion of  title  to  tbe  land,  but  was  to  procure 
a  reversal  of  the  decree  which  had  adjudi- 
cated title  to  the  land  against  Mrs.  Hudson, 
and  the  injunction  was  disscdved  as  a  matter 
of  course  when  it  was  decided  that  plalntHTs 
title  failed. 

Counsel  for  defendants  say  that  Ibe  fees 
were  paid  for  servicu  in  this  court,  and  they 
Insist  that  fees  paid  counsel  for  services  in 
the  appellate  cour^  after  a  temporary  In- 
junction has  become  merged  in  a  &ial  decree 
on  the  merits,  are  not  recoveraUe  on  the 
injunction  bond,  that  the  conditions  of  the 
bond  do  not  cover  damages  sustained  after 
the  court  has  prononnced  its  final  decree, 
and  22  Cyc  1050,  and  Webber  v.  Wilcox,  45 
CaL  SSfl,  are  <dted  to  support  this  proposi- 
tion. The  California  catw  seems  to  support 
the  text  in  Cyc.;  but  the  court  apparently 
rested  its  dedsion  on  the  terms  of  the  Cal- 
ifornia statute  fixing  the  conditions  of  the 
bond.  It  read;  "Such  damages  •  *  • 
as  such  parties  may  sustain  1^  reason  of 
such  injunction,  if  said  court  finally  decides 
that  said  plaintiff  was  not  entitled  thereto." 
This  language  would  seem  to  limit  the  con- 
ditions of  the  bond  to  the  action  of  the  court 
granting  the  injunction.  The  terms  of  our 
statute  are  broader,  and  do  not  so  limit  the 
conditions.  Hence,  if  the  suit  were  a  pure 
Injunction  suit,  and  It  became  necessary  for 
the  defendant  to  appeal  to  this  court  In 
order  to  get  rid  of  the  injunction,  we  see 
no  reason  why  he  should  not  be  allowed 


to  recover  counsel  fees  for  services  In  this 
court  as  well  as  in  the  court  bdow,  ai 
damages  in  an  action  on  the  bond.  Bank 
T.  Graham,  supra.  The  same  would  be  true 
of  fees  paid  in  this  court  npon  an  mpifttl 
from  an  order  dissolving,  or  refusing  to  dis- 
solve, an  injunction,  even  where  Injonctlim 
is  only  Incidental  to  the  main  object  of  the 
suit 

Under  fbe  ruling  of  this  oonrt  In  Tolly  v. 
Taylor,  supra,  it  was  Mrs.  Hudson's  duty  t» 
prove  that  the  fees  were  paid  solely  for 
services  in  procuring  a  dissolution  of  the  In- 
junction, as  distinguished  from  fees  paid 
for  senrlces  In  defending  ttie  principal  issuer 
before  she  can  recover  them.  Even  grant- 
ing that  it  is  possible  to  make  such  distinc- 
tion In  this  case,  she  has  not  attempted  It 
The  cause  was  submitted  to  the  conrt  hi 
Uen  of  a  Jury  by  agreement  of  counsel,  and  It 
appears  from  ttie  courts  jt^lgment  that  it  wss 
rendered  wludly  on  account  of  the  9C00  at- 
torney fees.  Bat;  notwithstanding  tliiB  show- 
ing of  the  record,  oounsd  for  plalntlfl  indst 
that  the  judgment  Is  sustalnaUe  on  the 
ground  that  plaintlfr  has  proven  otlier  itons 
of  damages  equal  to,  If  not  exceeding,  the 
amount  of  counsel  fees.  She  proved  that 
she  paid  out  large  sums  of  sumey  for  tran- 
scripts and  printing  of  records  on  appeal,  for 
surveying  and  platting  the  land  in  omtro^ 
veray,  and  for  other  thln^i  whidi,  counsel 
say,  she  Is  entitled  to  recover.  But  these 
items  of  expense  are  not  shown  to  have  beai 
paid  on  account  of  the  Injunction.  Two  suits 
were  pending  against  Mrs.  Hudson  and  oth- 
ers in  the  circuit  court  of  Putnam  county  at 
the  same  time,  both  of  which  were  appeal- 
ed to  this  court  One  suit  was  styled  White- 
house  V.  Jones  et  al.,  60  W.  Va.  680,  55  S. 

730,  12  li.  B.  A.  (N.  S.)  49,  and  the  other, 
Iguano  Land  &  Mining  Company  v.  Jones 
et  al.,  65  W.  Va.  59,  64  S.  R  640,  and  the 
Items  of  expense,  which  she  proves  aggre- 
gate ¥629.70,  relate  to  one  or  the  other  of 
these  suits.  But  it  appears  that  at  least 
$300.'^  of  that  amount  was  paid  on  account 
»t  the  Whitehouse  v.  Jones  Case,  and  that  do 
part  of  the  remaining  expenses  are  shown  to 
have  been  incurred  In  getting  rid  of  the  in- 
junction. 

For  the  foregoing  reasons,  the  Jadgmrat 
Is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

(72  w.  vb.  an) 

MONBOE,  Special  CommlsrfoDer,  t.  H0BBT 
et  aL 

(Supreme  Court  of  Appeals  ot  West  Tiiginia. 

Oct.  14,  1013.) 

(Byllabut  by  tft«  Court.) 

1.  Judicial  Sales  ({  7*)— CoMHissxoim  to 

Sell  Lands— Right  to  Sua. 

Withoat  authority  of  ttie  court  appointing 
him,  a  special  commissioner  to  aell  land  has  do 
authority   to   ioBtitute   and   proaecnte  suits. 
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Such  authority  moit  be  vedfleallr  oonfemd, 
or  neceBBarilr  iibpUed  from  wmt  otter  power 

specifically  given  by  decree. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  |  20;  Dec  Dig.  |T.*] 

2.  JUDIOUI.  BALXa  ({  7*>T-CoiafISSIONKB  TO 

Skxx  Lamps— Bioht  to  Bus— AppoxnncXNT 

^^OHSIV  U  (TIIOIT. 

▲  decree  or  order  In  such  snit  snbctitaHag 
ft  special  eommiasioner  In  place  of  one  previoua- 
Ij  ftppointed,  and  who  has  defaulted  in  the  per^ 
nxnnance  of  bis  duties,  with  direction  "to  do 
and  perfbrm  all  acts,  duties  and  matters  and 
tUnn  in  and  about  said  causes,  required  by 
the  decrees  and  orders  therein  respectively,  not 
already  done  and  performed  by  said  commis- 
sioner,*' constitutes  no  authority  in  the  sub- 
stituted oommisrimer  to  in^tute  and  prosecute 
a  soit  In  equity  against  such  former  commis- 
sioner and  the  sureties  on  Ida  official  bond, 
where  the  only  authority  conferred  on  such 
former  commissioner,  after  confirming  his  re- 
port of  sale,  was,  oot  the  cash  money  in  his 
hands,  to  pay  the  costs,  and  the  residue  to  the 
parties  entitled  thereto,  and  as  the  purchase 
money  notes  fell  due  to  withdraw  the  same 
firom  the  papers,  leaving  certified  copies,  and  to 
coUeet  and  pay  over  uie  Mme  to  the  parties 
entitled  thereto. 

[Bd.  Note.— For  otiier  cases,  see  Jndidal 
Sa]e%  dent.  Dig.  1  20;  Dec.  Dig.  S  7.*} 

Appeal  tromClrcoltGonrt,  Preston  County. 

BlU  by  Robert  W.  Monroe,  Special  Com* 
mlMloner,  against  Jam«  H.  Hurry  and  oUi* 
era.  Decree  for  plalntlft.  and  obtain  defend- 
ants appeaL  Beversed,  and  bill  dismissed 
as  to  such  defendants. 

WllUam  O.  CoDley,  of  Charleston,  for  ap- 
pellants.  J.  Ben  Brady,  of  Klngwood,  for 
app^ee. 

MHjLEB,  J.  [1]  The  proposition  contain- 
ed In  the  first  pcdnt  of  the  syllabus  we  think 
fully  supported  by  Blair  v.  Core,  20  W.  Va. 
266;  Clarke  t.  Sbanklin,  24  m  Va.  30;  Crock- 
ett T.  Sexton,  29  Grat  (Va.)  46;  Bonk  v. 
Hisginbotbam.  64  W.  Va.  187,  144,  46  S.  S. 
128;  8  Va.  &  W.  Va.  Bnc.  Dig.  700;  Anthony 
T.  Kasey,  88  Va.  888,  6  S.  E.  176,  S  Am.  St 
R^  277.  The  reason  for  this  rule  is  ob- 
Tlons,  and  the  principles  sustaining  it  are 
folly  covered  In.  the  cases  dted,  and  need 
not  be  repeated. 

[2]  The  second  point  we  Qiink  equally  pat- 
ent While  anOiority  to  sue  the  purchaser 
on  his  purchase  mon^  notes  may  be  reason- 
ably implied  from  anthorlty  to  withdraw 
and  collect  the  same,  certainly  no  right  to 
sue  the  former  commissioner  and  the  sureties 
on  his  bond  can  be  deduced  from  that  au< 
thorlty.  Nor  Is  there  any  general  authority 
glTeu  In  the  language  of  the  decree  referred 
to  from  which  such  anthorl^  can  reasonably 
be  Implied.  In  support  of  the  proposition 
covered  by  this  point  of  the  syllabtia  it  Is 
ai^ed  that  the  bond  of  a  special  commis- 
sioner Is  required  and  given  solely  for  the 
benefit  of  the  parties  entitled  to  the  money 
distributable  under  the  decree  of  the  court, 
and  that  only  such  persons  have  right  of  ac- 
tion <Hi  such  bonds.    The  authorities  dted 


and  relied  on  by  counsel  for  this  {^intention 
are  Brooks  v.  Miller,  29  W.  Va.  499,  2  S.  E. 
219;  Lee  v.  Swepson,  76  Va.  178 ;  Uoyd  v. 
Brwln's  Adm'r,  29  Grat  (Va.)  698;  Hess  v. 
Rader,  26  Grat  (Va.)  746,  761.  This  prop- 
osition we  need  not  and  do  not  decide.  State 
V.  Abbott,  63  W.  Va.  189,  61  S.  E.  369,  can 
hardly  be  regarded  as  opposed,  for  the 
question  was  not  raised  or  distinctly  decid- 
ed in  that  case.  It  will  be  time  enough  for 
us  to  decide  that  question  when  It  comes  to 
us  In  a  case  fairly  presenting  It 

The  many  other  points  presented  and  ar- 
gued in  the  briefs  do  not  require  considera- 
tion. 

Because  the  bill  improperly  Impleads  Daw- 
son and  Fortney,  sureties  on  the  former 
commissioner's  bond,  and  the  decree  appeal- 
ed from  Includes  a  money  decree  against 
them  In  favor  of  plaintiff,  for  the  amount 
In  which  their  principal  was  adjudged  to  be  • 
In  default,  that  decree  must  be  reversed, 
and  as  to  them,  the  only  parties  appealing, 
the  bill  will  be  dismissed,  but  without  preju- 
dlca 

(TS  W.  Vs.  Sil) 

LEWIS  T.  YATES  et  aL 

(Supreme  Court  of  Appeals  of  West  Vlrsioia. 
Oct  14. 1913.) 

(Bvtlalua  fiy  the  OvurtJ 
t  BotTifXtAUss  (i  37*)  — SvBTSTS— Moirv- 

ICENTS. 

A  subsequent  survey  calling  for  lines  of  the 
older  one  Is  not  a  monument  thereof,  and  the 
call  therefor  Is  only  a  circumstance,  admissible 
under  some  conditions,  as  evidence  of  the  loca- 
tion of  the  lines  of  the  older  survey. 

[Ed.  Note.— For  other- cases,  see  Boundaries, 
Cent.  Dig.  SS  184-194 ;  Dec.  Dig.  S  37.*1 

2.  BoniTDABiBS  (S  3*}— Establishment. 

One  or  more  monuments  of  a  tract  of  land 
having  been  ascertained,  the  courses  and  dis- 
tances are  entitled  to  controlling  effect  in  the  lo< 
cation  of  others  as  to  the  Identi^,  of  which  the 
evidence  is  slight,  drcumstantlal,  and  conflict- 
lug. 

[Ed.  Note.~For  other  cases,  see  Boundaries, 
Cent  Dig.  Si  ^1 ;  Dec.  Dig.  {  3.«j 

Error  to  Circuit  Court,  Greenbrier  County. 

Action  by  Cornelia  A.  Lewis  against  W.  C 
&  James  A.  Yates.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Reversed 
and  remanded. 

J(An  Osborne,  of  Union,  for  plaintiff  in 
error.  Henry  Gilmer,  of  Lewlsburg,  for  de* 
fendanta  in  error. 

POFFBNBARGER,  P.  The  report  of  the 
decision  on  a  former  writ  of  error  in  this  case, 
found  in  62  W.  Va.  676,  69  S.  EL  1073.  fully 
discloses  its  nature  and  character  and  the 
main  features  of  the  evidence,  and  settles 
the  principles  involved.  On  the  new  trial 
then  awarded,  there  was  another  verdict  for 
the  defendants,  on  which  Judgment  was  ren- 
dered. 
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The  arfumoDt  labmltted  In  sapport  of  0ie 

actton  of  fhe  oomt  In  rtfoalng  to  set  aaide  the 
Terdlct  does  not  qneetl<m  the  soundness  at 
the  principles  enunciated  and  apiOled  In  12ie 
former  decision.  It  abandons  the  argnment 
In  the  fonnor  case  founded  npon  conflict  be- 
tween  the  Patterson  sorvey  and  the  Banks 
sniT^  lying  to  the  northeast  thereof  and 
the  location  of  the  Hamiltmi  sorrey*  as  con- 
tended for  on  file  former  writ  of  error.  It 
impliedly,  If  not  expresdy.  admits  the  neces- 
slty,  In  the  event  of  the  adoption  of  tte  the- 
ory of  the  draCendaut^  of  ^th^  diortenlng 
lines  of  the  Powell  470-acre  sorrey,  thereby 
redndng  Its  quantity  about  one-half,  or  re- 
mwring  the  Frogg  and  Wolfenbarger  snrreys 
a  great  distance  to  the  sontiieast,  contrary 
to  the  location  thereof  as  diown  by  monu- 
meats  that  are  practically  unauestloned. 

Hie  location  of  the  irregular  southern 
_  boundazy  line  of  the  Patterson  surrey  In  ac- 
'  cotdance  with  Qie  claim  fit  the  deffendants^ 
as  controlling  the  location  of  the  Powell  ATO- 
acre  snrr^,  la  vigorously  Insisted  upon.  The 
Patterson  surrey  lies  east  of  the  Powell  sur- 
rey, and  Is  one  of  its  monuments,  or,  at  any 
rate^  its  northwest  comer  and  sonthwest  coi> 
ner  are  called  for  as  comers  tbs  4'rO-aere 
Powell  surrey.  The  beginning  pciat  of  the 
FattOTson  surr^  Is  Its  southeastern 
wfaoe  two  hickories  and  poplars  on  a  hillside 
are  called  for.  The  line  rune  thence  S.  80  W. 
52  poles  to  a  black  oak,  white  oak,  and  hlck- 
OI7,  N.  54  W.  34  poles  to  a  black  oak,  S.  80 
W.  18  poles  to  a  double  maple,  and  a  30  W. 
30  poles  to  two  white  oaks,  the  southwest 
corner.  The  surrey  was  made  April  29, 1791. 
The  two  Powell  surveys  were  made  March 
28,  1798,  The  400-acre  one  is  described  as 
running  with  Unea  of  the  Patterson  survey, 
above  set  forth,  and  calls  for  their  cburses, 
distances,  and  timber.  On  February  7,  1709, 
what  Is  evidently  a  part  of  the  Powell  MO- 
acre  snrr^  was  again  surveyed  for  Harrison 
and  Dixon.  Their  survey  was  estimated  to 
contain  106  acres,  and  purports  to  run  with 
this  irregular  southern  boundary  of  the  Pat- 
terson survey,  calling  for  the  same  'courses, 
distances^  and  timber.  Though  made  about 
one  year  later  than  the  two  I^well  surveys, 
it  does  not  call  for  the  Pow^  470-acre  sur- 
vey, which  corners  on  the  Patterson  200-acre 
survey  at  the  same  point  at  which  it  claims 
to  do  so.  Another  Harrison  and  Dixou  sur- 
vey, calling  for  205  acres,  bears  the  same 
date  as  the  one  Just  described.  According  to 
its  description,  it  adjoins  the  Patterson  sur- 
vey and  the  other  Harrison  and  Dixon  sur- 
vey on  the  east,  and  comes  out  of  the  Powell 
400-acre  survey.  These  two  Harrison  and 
Dixon  surveys,  having  a  combined  acreage  of 
311  acres,  taken  out  of  the  Powell  survey  of 
400  acres,  have  been  located,  and  their  loca- 
tion harmonizes  with  the  contention  of  the. 
defendants,  if  the  northern  line- of  the  small- 
er one  Is  Identical  wHh  the  southern  bound- 
ary line  ot  the  Patterson  survey.  To  make 
them  coincide,  however,  It  is  necessary  to 


diift  tile  PoweU  47a«ere  tract  nearly  100 
pc3eB  west  of  Uu  locatbm  given  it  by  its 
southeastern  Une  run  from  the  comer  of 
the  Wolfoibarger  tract,  and  nearly  or  quite 
60  poles  south,  and  thus  riiift  the  location 
of  the  Frogg  and  Wolfenbarger  land  to  tbe 
south  and  west  equal  distances.  Otherwise 
It  would  shorten  some  of  the  lines  <tf  the 
Poweai  470-acre  tract,  one  of  tbem  neatly  100 
poles,  and  greatly  reduce  its  quantl^.  The 
Une  called  for  between  the  northeastern  cor- 
ner of  the  email  WolfenbsTg^  tract  and  the 
southwest  comer  of  the  Patterson,  In  the 
surv^  of  the  470«cre  and  400-acre  Powdl 
tracts,  is  described  therein  as  being  120  poles 
long.  In  the  Harrison  and  Dixon  ■array, 
the  distance  txom  tb«  small  WoUenbaiger 
tract  to  what  Is  therdn  called  tbe  comer  of 
the  Patterson  snrv^  Is  glvoi  as  26  pcdea.  AU 
of  these  inconsi8t«icies  and  conflicts  argue 
very  strongly  a  mistake  In  tiie  call  of  tiu 
Harrison  and  Dinm  surrey  for  tbe  southern 
boundary  of  the  Patterson  surrey,  or  a  sob- 
sequent  wrong  location  of  the  Harrison  and 
Dixon  surrey. 

The  last-named  survey  was  shown  to  have 
■nbsequently  passed  into  ilie  ownerAlp  of 
OM  Hayes,  and  in  a  deed  from  Matium  Hen- 
nlng  to  Ghaa.  A.  Stuart,  purportinc  to  con- 
vey the  Powell  47fr4cre  trad;  it  Is  described 
as  beginning  at  two  white  oak%  conm  to  the 
Hayes  land.  This  is  one  of  tbe  drcninstances 
strongly  rdled  upon  In  the  Iwief  for  the  de- 
fendants in  error.  In  addition  to  this,  it  was 
shown  in  evidence  that  a  small  white  oak 
was  ftmnd  at  the  point  claimed  by  t2ie  defend- 
ants as  the  locatitm  of  the  sonthwest  comtf 
of  the  Patterson  snrr^,  bearing  andoit 
marka  on  one  side  thereof  the  Ade  toward 
the  comer  as  claimed  by  tbe  plaintiff,  and 
counting  more  than  100  years.  One  or  mote 
of  the  snrreyors  said  the  annulatlons  Indi- 
cated an  age  greater  than  that  of  the  Patter- 
son surr^.  There  is  no  proof  that  this  tree 
was  marked  as  a  comer  tre^  and  it  stands 
only  16  or  20  feet  from  the  120  pole  Une  of 
the  Powell  surrey,  and  may  bare  bera  a  tree 
marked  for  that  Una.  Two  wltneesee  testify 
that  two  trees  stood  at  tiiat  point  at  one 
time,  but  no  andoit  marks  on  than  are 
shown  other  tbsn  the  one  Just  mentioned.  At 
another  place  at  which  a  double  maple  Is 
called  for  In  the  Pattsscm  surrey,  and  also 
in  the  Harrison  and  Dtxon  survey,  some 
maple  sprouts  and  an  old  rottai  fallen  maple 
tree  were  found,  but;  whether  it  was  a  double 
maple,  or,  whether  a  double  maple  ever  stood 
at  that  point,  Is  not  shown,  nor  does  it  ai>- 
pear  that  the  old  follen  tree  bore  any  marks. 
At  tbe  sonthwest  comer  of  tiie  Patterson  sur- 
vey, as  located  by  tbe  plaintiff,  no  tree  was 
found  which  answers  the  description  given  In 
the  surrey.  Near  the  southeast  comer  of  tbe 
Patterson  survey,  as  located  by  her,  an  old 
marked  tree  was  found,  and  the  ground  cor- 
responded well  with  that  called  for  in  the 
description.  At  the  northwest  comer  of  tbat 

survey,  as  she  locates  IL  there.  waa^Cound 
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an  old  boUow  Spaolah  oak  or  black  oak,  bear- 
ing an  ancient  mark,  tbe  age  of  which  conld 
not  be  ascertained  on  acconnt  of  tbe  decayed 
condition  of  tbe  trees.  The  grant  calls  for 
a  Spanish  oak  as  that  corner.  Sontb  of  tbat 
point,  nearly  on  a  line  between  It  and  tbe 
southwest  comer  as  claimed  by  the  plaintiff, 
another  tree  was  fonnd  bearing  an  ancient 
mark.  For  tbe  sontbeastem,  northeastern, 
and  northwestern  comers  of  the  location  of 
the  Patterson  survey,  as  claimed  by  tbe  de- 
fendants, nothing  whatever  was  found  Indlca- 
tlre  of  the  existence  of  monomenta 

[1]  The  erroneous  description.  If  It  was 
such,  in  the  deed  from  Nathan  Hennlng  and 
wife  to  Chas.  Stuart,  relating  to  the  begin- 
ning  comer,  is  not  conclnslTe.  In  other 
words,  If  the  Hayes  comer  was  not  tbe  cor- 
ner of  the  470-acre  Powell  snrvey,  granted  to 
Wm.  Donaldson,  Its  erroneous  designation  as 
such  In  the  Henning  deed  does  not  estop  tbe 
plaintiff  from  showing  the  tme  location 
tbN«ol  The  deed  purports  to  convey  the 
whole  of  tike  Powell  survey,  and,  with  the 
single  exception  noted,  calls  for  its  courses, 
distances,  and  monuments.  The  distance 
called  for  In  It  from  the  northeast  comer  of 
the  small  Wolfenbarger  tract  to  the  south- 
west corner  of  the  Patterson  sarvey  Is  120 
poles  as  in  tbe  original  survey,  and  tbe  deed 
described  the  land  generally  as  being  tbe 
land  granted  to  Wm.  Donaldson  and  con* 
talning  470  acres.  As  betwe«i  the  parties  to 
that  deed,  the  general  description  would  pre- 
vail over  a  particular  one,  If  It  comported 
with  tbe  intention  of  the  parties  and  tbe  par- 
ticular one  did  not,  as  is  the  case  bete.  Hyl- 
luB  T.  Lumber  Ck>.,  68  W.  Va.  346,  71  8.  B. 
404;  Baxter  v.  Tanner,  3S  W.  Ta.  60.  12  & 
E.  1004;  Smith  V.  Chapman.  10  Grat  (Ta.) 
445;  Andrews  v.  Pearson.  68  Me.  19;  Mar- 
shall V.  McLean,  3  0.  Greene  (Iowa)  363. 
Not  being  conclusive  between  the  parties  to 
the  deed  themselves,  such  mistake  would  cer^ 
talnly  not  conclude  the  grantee  in  favor  of 
strangers.  Bfanlfestly  this  recital  is  noth- 
ing more  than  a  circumstance  bearing  on  the 
question  of  location,  and  entitled  to  only 
such  weight  as- it  may  have  under  tbe  rules 
of  law  governing  the  trial  of  issues  of  fact 
It  is  supplemented  by  similar  evidence  found 
in  the  survey  of  the  smaller  Harrison  and 
Dixon  tract.  The  Patterson  survey  does  not 
call  for  tbe  Harrison  and  Dixon  survey.  The 
latter,  being  later,  calls  for  tbe  former.  If,  un- 
der some  misapprehension,  a  tree  was  taken 
as  the  comer  of  tbe  Patterson  survey  which 
was  not  in  fact  such  comer,  bat  only  a  tree 
in  the  line  of  the  prior  survey,  such  errone- 
ous adoption  of  a  line  believed  to  be,  and 
designated  as,  the  line  of  tbe  Patterson  sur- 
vey is  not  conclusive.  In  other  words,  tbe 
Harrison  and  Dixey  survey  is  not  a  monu- 
ment or  call  of  the  Patterson  survey,  and  the 
adoption  of  a  line  for  the  former  as  a  line 
ot  tbe  latter,  which  in  fact  is  not  such  line, 
amounts  to  no  more  than  the  conduct  of 
rtrangera  ^Ich,  in  the  absaioe  of  ascertain- 
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ment  of  the  trae  line  of  tbe  Patterson  sur^ 
vey,  Is  a  drcumstance  bearing  on  the  Issue 
and  nothing  more.  Surveys  of  cotermlnus  or 
neighboring  tracts,  made  by  the  same  snr- 
veyor,  about  the  same  time,  or  recently 
thereafter,  are  admissible  In  evidence  In  such 
a  controversy  as  this.  McMulUn  v.  Lewis,  6 
W.  Va.  144 ;  Clements  v.  Kyles.  18  Grat  IVa.) 
468;  Overton  v.  Davlsson,  1  Grat  (Ya.)  2U, 
42  Am.  Dec.  644.  But  snch  evidence  does 
not  reach  the  dignity,  nor  have  the  probative 
force  of  established  monuments.  It  is  mere- 
ly circumstantial,  and  Its  admissibility  has 
been  denied  when  the  cotermlnus  or  neigh- 
boring surveys  were  not  made  by  tbe  same 
surveyor  and  are  many  years  snbsequeat  In 
date.  Clements  v.  Eyies,  cited;  McMulUn 
V.  Lewis,  dted. 

[1]  Our  analysis  of  the  evidence  and  defi- 
nition of  Its  character  show  lack  or  failure 
of  certain  Identification  of  any  of  the  lines 
or  comers  of  the  Pattwson  survey,  the  locd- 
tion  of  which  is  relied  upon  by  the  defend- 
ants as  the  vital  question  in  the  case.  Plain- 
tiff's evidence  as  to  Idmli^  of  monnments 
is  also  lnconclusiv&  The  evidence  submitted 
by  the  parties  to  sustain  their  respective 
contentions  Is  about  the  same  in  character 
and  qiiantit7i  in  so  far  as  it  relates  to  tibe 
identtfleatifui  of  monnmoitB  called  for  in  the 
Patterson  survey.  That  submitted  by  tbe  de- 
fendant is  stvplemented  by  conduct  of  stran- 
gers and  a  recital  in  tlw  Henidng  deed  as 
mere  drcmnstancee,  not  In  any  sense  con- 
clusive nor  strongly  probative.  If  nothing 
else  appeared,  the  verdict  of  a  Jury  founded 
upon  this  evidence  would  be  unimpeachable 
and  beyond  the  power  of  disturbance  by  the. 
trial  court  But,  to  allow  a  verdict  for  tbe 
defendants  to  stand  on  snch  evidence,  under 
tbe  circumstances  disclosed  here,  would  per- 
mit the  Jury  to  disregard  and  ignore  prac- 
tically the  only  evidence  Indicating  tbe  trae 
location  with  any  degree  of  certainty.  As 
has  been  shown,  the  location  of  the  Patter- 
son survey,  as  contended  for  by  tbe  defend- 
ant disarranges  tbe  entire  system  of  sur- 
veys and  does  violence  to  the  calls  of  the 
Powell  surveys.  It  would  reduce  tbe  quan- 
tities of  both,  and  shorten  specific  calls  and 
distances.  Tbe  location  of  the  Wolfenbarger 
tract  is  well  established.  Its  nortBeast  cor- 
ner is  a  fixed  and  certain  monument  of  the 
Powell  surveys.  Giving  effect  to  the  call  tor 
course  and  distance  from  that  comer,  as  the 
law  requires,  In  the  absrace  of  an  ascer- 
tained controlling  monument  It  fixes  the 
sonthwest  comer  of  the  Patterson  survey  at 
about  the  point  contended  for  by  the  plain- 
tiff, and  BUS  tains  the  declared  ration  of  tbat 
survey  to  the  other  Powell  survey,  the  Frogg 
tract  and  Wolfenbarger  tract  and  Its  specifi- 
cation of  quantity.  An  overwhelming  prepon- 
derance of  evidence  In  favor  of  the  plaintiff 
Is  thus  clearly  shown,  making  it  the  duty  of 
the  trial  court  to  set  aside  the  Terdlct,  on 
request  for  such  action.  ^  -  > 
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For  the  most  part,  the  court's  rnUnga  on 
tnstmctions  were  correct.  It  erred,  howev- 
er. In  refusing  one  Instmctlcm  asked  tor  by 
the  plaintiff,  and  designated  as  No.  2.  In 
effect,  it  would  have  been  a  direction  to  find 
for  the  plaintiff,  for  It  would  hare  required 
the  jury  to  find  the  plaintiff  entitled  to  so 
mndi  of  the  67-acre  tract  of  land  as  lies 
within  certain  designated  lines,  run  by  course 
and  distance  from  the  northwest  comer  of  the 
Patterson  surrey,  as  located  by  the  plaintiff. 
As  the  e^dence  fdr  the  defendants  was  in- 
sufficient to  sustain  a  verdict  in  their  &yor, 
for  reasons  already  stated,  it  was  the  duty 
of  the  court  to  direct  a  rerdlct  for  the 
plaintiff,  if  asked  to  do  so,  or  to  give  the  Jury 
a  peremptory  instruction  to  find  for  the  jAaln- 
tifl.  Such  is  the  <Aaracter  of  the  instruction 
the  court  refused.  As  Uiere  was  some  evi- 
dence tending  to  sustain  the  theories  of  in- 
structions Nob.  2,  8,  and  4,  given  for  the  de- 
fendant, tlie  court  properly  overruled  the 
objections  to  them.  Evid^ce  insufficient  to 
sustain  a  verdict  may,  nevertheless,  Justify 
the  court  in  giving  instructions  embodying 
die  hypotheses  it  tends  to  establish.  State 
V.  Gllflord,  69  W.  Va.  1,  62  S.  C.  98L 

For  the  errors  noted,  the  Judgment  will  be 
reversed,  the  verdict  set  aside,  and  the  case 
remanded  for  a  new  blal. 

WILLIAMS  and  LTNCH,  JJ.,  absent 


(73  W.  Va.  1> 

STATE   ex   reL    FOBTNEY   LUMBER  & 
.  HARDWARE  GO.  v.  BALTIMORE  & 
O.  R.  CO. 

(Snpxema  Conrt  of  Appeals  of  West  Virginia. 
Oct.  14,  1913.) 

fSyJlabvt  by  the  Court.) 

1.  CoKTEMpT  (8  66*)— Review. 

A  judgment  for  contempt  of  a  trial  court, 
conBisting  of  disobedience  of  its  judgment,  de- 
cree, or  order,  is  not  reviewable  In  the  appel- 
late coar^  if  the  trial  conrt  had  jurisdiction  of 
the  cause  In  vAlch  It  rendered,  pronoQoced,  or 
entered  the  violated  judgment,  decree,  or  order, 
and  did  not  exceed  its  jurisdiction  in  doing  so. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Oent  Dig.  H  213-^216,  223-237;  Dec  Dig.  i 
e6.«] 

2.  CONTEMPT  (S  86*)— Review. 

But,  if  such  court  had  not  such  jarisdic- 
tlon,  or,  having  it,  exceeded  its  powers  in  en- 
tering the  judgment,  decree,  or  order,  its  lack 
of  jurisdiction  affords  ground  for  appellate  ju- 
risdiction to  annul  the  Judgment  of  contempt 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent  Dig.  8f  213-215.  223-237;  Dec.  Dig.  i 
66.  •] 

3.  EUIIVENT  DOHAIN  (S  274*)—TAKZIfa  Pbi- 
VATE  PaOPEBTY— I  IT  JUNCTION. 

Equity  has  jurisdiction  to  enjoin  the  tak- 
ing of  private  personal  property  for  pnbUc  use 
witboot  payment  of  jnst  compensation  there- 
for. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  g§  753,  705-768;  Dec.  Dig. 
S  274.*] 


4.  Contempt  (|  29*)— Pabties  to  Oftehsb- 
cobpobations. 

A  corporation  may  be  a  eontemnor,  mat 
punialiable  ag  such  by  nne. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  8S  86-00;  Dec  Dig.  |  29.*1 

(Additional  ByUahui  by  Bditorldl  Staff,) 

5.  Contempt  (|  68^— Cohditionazi  Judo- 

KENT. 

Conditional  Jodgments  of  imprisoimient  may 
be  rendered  in  contempt  cases. 

[Ed.  Note.— For  other  cam  see  Gontonpt, 
Cent  Dig.  ||  19S.  197-201 ;  Dec.  Dig.  |  63.^ 

Error  to  Circuit  Court,  Taylor  County. 

Action  by  the  State  on  the  relation  of  the 
Fortney  Lumber  &  Hardware  Company, 
against  the  Baltimore  &  Ohio  Bailroad  Conh 
pany,  a  corporation.  Defendant  was  found 
guilty  of  contempt,  and  adjudged  to  pay  a 
fine,  and  brings  error.  Wilt  of  error  dis- 
missed as  luiving  been  In^rovidently 
airarded. 

B.  F.  Ballfiy,  of  Graftmi.  for  plaintiff  la 
error. 

FOFFENBARQER,  P.  Having  been  found 
guilty  of  a  contempt  of  court,  and  adjudged 
to  pay  a  fine  of  $500,  the  defendant  obtained 
this  writ  of  error  to  the  Judgm^L 

The  alleged  contempt,  disobedience  of  an 
injunction  order,  was  one  the  conrt  conM 
punish  summarily.  Code,  c.  147.  S  27,  ^  4. 

[1,  2]  If  the  court  had  jurisdiction  of  the 
cause  in  the  general  sense  of  the  term,  and 
did  not  exceed  its  authority  in  awarding  Uie 
Injunction  or  rendering  the  judgment  com- 
plained of,  the  writ  of  error  to  this  court 
does  not  Ue,  for  the  statnte  giving  power 
here  to  review  Judgments  In  contempt  cases 
excepts  those  conEdstlng  of  disobedloice  of 
judgments,  decrees,  and  orders.  Code,  e. 
160,  I  4.  While  this  section  purports  to  ex-' 
cept  all  cases  of  that  kind.  It  must  be  read 
in  connection  with  a  general  principle,  au- 
thorizing appellate  courts  to  entertain  writs 
of  error  and  appeals  for  the  annulment  of 
judgments  rendered  and  decrees  entered 
without  jurisdiction.  Want-  of  Jurisdiction 
In  the  trial  court  confers  appellate  Jurisdic- 
tion. Freer  v.  Davis,  52  W.  Va.  1,  43  S.  E 
164,  69  L.  R.  A.  556,  94  Am.  SL  Rep.  895; 
Clark  V.  County  Court,  55  W.  Va.  278,  47 
iS.  E.  162.  Agreeably  to  the  general  rule  ob- 
served In  most,  if  not  all,  jurisdictions,  the 
Legislature  seems  clearly  to  have  Intended 
not  to  give  a  right  of  review  of  Judgments 
for  contempt  by  disobedience  to  Judgmait& 
decrees,  and  orders,  and  there  Is  good  rea- 
son for  withholding  appellate  Jurisdiction  in 
such  casea  Interlocutory  orders  and  de- 
crees, such  as  preliminary  injunction  ordov. 
are  always  correcUble  by  the  courts  la  wlii<A 
they  are  made,  and  in  all  important  instanc- 
es the  law  affords  an  appellate  remedy  tor 
refusal  to  make  sudi  corrections.  Thoe 
may  be  an  appeal  from  an  order  refusing  to 
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dissolve  an  injunctliu  or  from  an  order 
appointing  a  receiver.  In  these  Instances, 
and  some  otbeis,  the  aggrieved  parties  are 
not  houi^  to  await  the  final  decree,  and  in 
others,  not  deemed  to  be  of  suffldoit  im- 
portance to  warrant  an  appeal  therefrom,  the 
errors  of  the  trial  court  are  correctlble  by 
an  f^peal  from  the  final  decree.  Having 
these  remedies  for  the  correction  of  inters 
locutory  orders  and  final  decrees,  a  party 
ought  not  to  be  permitted  to  attack  snch  de* 
crees  by  oollatetal  or  indirect  methods,  snch 
as  disobedience  thereof,  with  a  r^t  of  re- 
view of  the  Judgments  Impoaicg  the  penal- 
ties Inflicted  the  coart  for  disobedience. 
In  reqniHng  him  to  respect  and  obey  the 
orders  and  decrees  of  the  court,  the  law 
thus  Inflicts  no  hardshijk  It  affords  him  a 
remedy  for  every  abuse  of  autborlly,  and 
ttiere  is  no  reason  why  he  should  att^pt 
to  take  the  law  into  bis  own  hands  and 
redress  his  own  grievances.  But  this  power 
of  the  court  to  compel  obedience  to  Its  orders 
and  decrees  is  subject  to  an  important  Urn* 
Itatkm.  It  must  be  within  its  own  Jurisdic- 
tion and  powers.  This  does  not  mean  that 
its  decrees  and  Judgments  must  be  free  from 
error,  for  a  court  having  power  to  decree 
at  all  In  a  given  cause  may  pronounce  an 
erroneous  decree  without  aceeding  its  pow- 
orsi  Brror  Is  not  want  of  Jurisdiction.  Coal 
Co.  V.  Blt3^  60  W.  Ta.  396,  66  S.  B.  267,  9  L. 
R.  A.  (N.  S.)  1226.  A  judgment  for  contempt 
ef  a  void  order  or  decree  is  a  void  Judg- 
ment, and  cannot  be  enforced.  Goal  Co.  v. 
iUtiE.  dted.  A  contempt  proceeding  for  viola- 
tion of  socih  an  order  may  be  prohibited. 
Coal  Oo.  V.  Bltz,  dted.  The  existence  of 
this  remedy  does  not  deny  appellate  Joris- 
diction,  for  there  may  t>e  an  appeal  from  a 
void  decree  or  a  writ  of  error  to  a  void  Judg- 
ment Clark  V.  County  Court,  dted;  Mo 
Coy  V.  Allen,  16  W.  Ta.  724;  Monroe  v. 
Bartlett,  6  W.  Va.  441!:  Johnson  v.  Toung, 
U  W.  Va.  673. 

Some  of  the  dedslons  of  tills  court  m^ 
seem  to  be  at  variance  with  the  views  here 
expressed.  Writs  of  error  have  been  enter- 
tained in  sevenl  cases  similar  to  this,  but 
the  question  of  appellate  Jurisdiction,  or 
rather  the  extent  to  whldi  the  appellate 
court  has  Jurisdiction  and  the  grounds  there- 
of, seems  not  to  have  been  discussed.  In 
State  V.  Fredlock,  62  W.  Ta.  232,  43  S.  B. 
103,  94  Am.  St  Bep.  982,  the  Jurisdictlo&al 
question  was  not  raised,  and  the  court  seems 
to  have  reviewed  the  Jndgmait  g^erally. 
However,  the  main  questions  discussed  in 
that  case  pertained  to  the  Jurisdiction  of 
the  trial  court  In  Buhl  v.  Buhl,  24  W.  Ta. 
279,  this  court  seems  to  have  based  Its  ap- 
pellate Jurisdiction  on  proper  grounds,  and 
to  have  observed  the  distinction  here  made. 
Id  State  v.  Irwin,  30  TT.  Ta.  404,  4  S.  E. 
413,  the  court  seems  to  have  proceeded  up- 
on the  theory  of  a  want  of  Jurisdiction,  hold- 
ing there  was  no  authority  in  the  court  be- 
low to  punish  for  contempt  an  act  Intended 


to  be  prohibited  by  an  Injunction  whldi  had 
not  yet  taken  effect,  because  the  condltlim 
requiring  bond  had  not  been  comiOied  with. 
The  distinction  la  somewhat  nice  and  ob- 
scure, and  both  parties  and  the  court  at 
times  may  have  failed  to  observe  It  but  it 
Is  obviously  sound  and  embodies  a  whole- 
some prlndple. 

[I]  The  rdator  in  the  contempt  proceeding, 
the  Fortney  Lumber  ft  Hardware  Company, 
was  the  lessee  of  a  certain  lot  in  the  dty  of 
Grafton,  bordering  on  a  certain  street  over 
whidi  the  plaintiff  in  error  was  about  to  con- 
struct its  track,  making  a  deep  excavation. 
The  bill  for  the  injunction  alleges  purpose 
and  intent  on  Uie  luurt  of  the  railway  com- 
pany, with  the  permlsdon  of  the  dty,  to 
widen  the  street  so  as  to  take  a  part  of  the 
leased  lot  and  a  portion  of  one  of  the  build- 
ings thereon.  The  purpose  of  tSA  bill  was 
to  prevent  this  alleged  taking  of  its  property, 
to  the  ext»t  of  the  threatened  invasion  of 
the  leased  premises  and  the  buildings,  as 
wdl  as  to  prevent  damages  likely  to  result 
from  the  deep  excavation  to  be  made  in  the 
street  The  railway  company  had  not  paid 
the  lumber  compaiQ'  any  compensation  for 
the  desired  portion  of  its  lease  and  buildings, 
nor  taken  any  steps  wbatevra  to  have  the 
same  ascertained,  secured,  or  paid.  The  in- 
junction awarded  upon  the  blU  was  served 
upon  an  agent  of  tlie  company-  late  in  the 
evening.  On  the  same  night  after  the  serv- 
ice thereof.  It  entered  upon  the  portion  of  the 
street  In  question,  made  the  excavation,  and- 
laid  its  track.  Thereupon,  at  the  instance  of 
the  iflalntlfl  in  the  suit  the  court  awarded  a 
rule  against  the  railway  company,  redtlng 
the  alleged  contempt  and  commanding  It  to 
appear  and  show  cause,  if  any  It  could,  why 
It  should  not  be  punished  for  disobedience 
of  the  order.  It  tendered  an  answer,  denying 
knowlMge  of  the  Injunction,  and  also  Its 
validly,  on  the  ground  of  a  defect*  in  the 
affidavit  to  the  bllL  This  the  court  rejected, 
deeming  it  Insuffldent,  ft>und  the  respondrat 
guilty,  and  Imposed  the  flue. 

The  allegations  of  the  bill  obviously  made 
a  case  within  the  Jurisdiction  of  the  court 
It  set  forth  purpose  and  intent  on  the  part 
of  the  railway  company  to  take  a  part  of  the 
plaintiff's  property  without  having  first  paid, 
or  secured  to  be  paid,  compenaation  therefor. 
Ordinarily,  private  proper^  proposed  to  be 
taken  for  public  use  is  real  estate,  but  per- 
sonal pro[>erty  is  as  mudi  within  tbe  consti- 
tutional guaranty  as  rsal  estate.  Teter  v. 
Ballroad  Co.,  35  W.  Ta.  433,  14  S.  E.  146; 
Cooley's  Cons.  Lim.  766  to  759;  Lewis,  Em. 
Dom.  ii  62,  413,  728.  The  building  on  the 
property  whldi  the  bill  alleged  would  be 
partially  taken  had  beai  constructed  by  the 
lessee  at  its  own  ezpenae,  and  with  right  of 
removal.  In  the  brief  lack  of  Interest  on 
the  part  of  the  plaintiff  is  charged  and  In- 
sisted upon,  because  there  was  a  privilege  of 
surrender  in  the  lease.  This  position  is  un- 
tenable, for  there  had  been  no  sGfrander,,!^ 
Digitized  byVjCJO*2lt 
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nor  any  ftorfeltim  or  tormliiatloii  In  any  man- 
ner of  the  plaintUTs  Interest  therein. 

WheUier  there  la  lack  of  ^riadlcdon  In  the 
case  of  violation  of  an  Injunction  hj  a  per- 
son who  had  no  notice  of  its  existence,  it  Is 
unnecessary  to  say,  and  we  enter  upon  no 
inquiry  as  to  that  The  evidence  adduced 
upon  the  subject  of  notice  amply  Jnstlfled  the 
finding  of  the  court  The  railway  company 
had  carried  its  woric  i^  to  that  portion  of 
the  street  on  whldi  the  plalntUTs  property 
abutted  at  tlu  time  of  the  Injunction  order. 
Immediate  thereafter,  and  In  the  n^ht- 
tlme,  a  larse  force  of  men  was  put  to  work 
on  that  section  of  the  street,  and  the  ex- 
cavation and  track  laying  conyileted.  An 
agrait  of  the  plaintiff,  cm  discovery  of  this 
procedure,  accompanljBd  by  his  attorney, 
sought  the  prindpal  offieera  and  agents  of 
Uie  company,  as  well  as  the  foreman  of  the 
mm  engaged  in  the  voi^  but  was  unable 
to  find  any  of  them.  All  the  dicumstances 
clearly  Indicate  pnipose  and  Intent  on  the 
part  of  the  company  to  complete  the  construc- 
tion that  night,  regardless  of  the  injunction, 
as  well  as  knowledge  of  its  ralstence.  The 
manner  -  in  which  the  work  was  executed 
Indicated  anticUutlon  of  legal  obstruction 
thereto  and  preparation  for  avoiding  it  The 
agent  to  whom  the  copy  of  the  order  was  de- 
livered by  the  sheriff  intimated  his  knowl- 
edge of  the  character  and  purpose  of  the 
paper,  and  he  must  have  had  knowled^  of 
ttie  extensive  preparations  for  nl|^t  work 
and  the  purpose  thereof.  Nevertheless,  he 
failed  to  driver  the  paper  to  the  superin- 
tendent or  any  othec  officer  or  agent  In 
charge  of  the  woric  of  construction.  All  the 
drcumstanoes  indicate  purpose  to  rely  upon 
lack  of  formal  notice,  notwithstanding  12ie 
possession  of  actnal  notice. 

[4]  Lack  of  power  and  Jurisdiction  in  any 
court  to  adjudge  a  corporation  gulltr  of  a 
contempt  and  puiUsh  it  by  fine  is  urged  as 
giound  for  reversal.  -This  position  is  clearly 
untenable.  A  corporation  throif^  its  agraits 
and  officers  has  physical  power  to  vieiate  dr 
disobey  the  orders  of  the  court,  notwithstand- 
ing Its  intangibility.  Though  the  officers  and 
agoits  are  punishable  for  the  act  of  disobedi- 
ence, their  liahility  does  not  preclude  llatdl- 
ity  on  the  part  of  the  corporation  itself.  Of 
course  the  corporation  cannot  be  imprisoned. 
This  Is  a  lAyslcal  impossibUity,  but  it  is 
possible  and  practicable  to  Impose  a  fine  upon 
it  and  enforce  payment  thraeof.  Accordingly, 
it  has  been  held,  consistently  with  reason 
and  legal  prindLpljes,  that  a  corporation  may 
be  held  guilty  of  contempt  and  punished 
therefor  by  fin&  Sercomb  v.  Gatlin,  128  UL 
656, 21 K.  B.  606,  IB  Am.  St  Rep.  14T;  People 
V.  Pendleton,  64  N.  T.  622;  United  States  v. 
Railroad  Co.  {0.  0.)  6  Fed.  237;  Cook,  Corp. 
I  75S;  9Cyc.  23. 

IB]  A  charge  of  invalidity  in  the  judgment 
on  account  of  its  conditional  character  la 
made  in  argument,  but  this  is  nnavalUng  on 


a  writ  of  error  for  two  reasons:  If  th<> 
Judgment  is  void  on  account  of  its  form.  It  la 
imenforceable,  and  there  Is  no  occasion  for 
its  reversal.  In  the  second  place,  as  the 
object  of  punishment  in  contempt  cases  Is  to 
compel  obedience  to  the  violated  order,  and 
to  vindicate  the  digni^  of  the  court,  the 
court  may  forego  the  latter,  and  use  Its  pow- 
er to  effectuate  the  former,  and  a  conditional 
Judgment  Is  very  well  calculated  to  produce 
such  result  If  the  condition  is  not  perform- 
ed, the  Judgment  necessarily  becomes  ab- 
solute. If,  on  the  other  hand.  It  is  p^^rm- 
ed,  the  Ju^moit  Is  satisfied.  Punishment  by 
fine  is  much  milder  than  by  imprisonment 
What  can  be  done  in  the  latter  case  can 
certainly  be  accomplished  in  the  former,  and 
it  is  well  settled  that  condltl<Hial  Jadgmcnti 
of  Imprlsonmoit  may  be  rendered  in  con- 
tempt cases,  ft  Gyc.  631  At  any  rate,  the 
court  did  not  exceed  its  powers  in  roidering 
the  Judgment,  and  the  question  of  jurisdic- 
tion is  the  oiUy  one  open  to  us  on  this  writ 
As  the  court  had  jnriadlcti(Hi,  the  writ  01 
emr  will  be  dismissed  as  having  beeo  Im- 
providently  awarded. 

(140  Ttn 

BLK  COTTON  MXLLa  t.  GRANT. 
(Supreme  Goort  of  Georgia.    Oct  US,  1913.) 

{Syllabiu  fty  tke  Court.) 

1.  Masteb  and  Sbbvaht  (|  85»)— Iirjuax  to 

MXNOB  EUFLOT^ — ChILD  LaBOB  I-iAW. 

The  employment  of  a  minor  under  the  pre- 
scribed age  in  a  factory,  in  disobedience  ot  tbe 
Btatnte  prohibiting  audi  employment  i>  ne^- 

Cce  oer  se,  and.  if  injury  to  such  child  i»ox- 
tely  results  from  the  employment,  a  ri^t 
of  action  in  its  favor  arlsei. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |8  141,  160;  Dea  Dig-  S 
96.*] 

2.  Blurm  AND  Sebvart  (i  204*>— Irjitbt  to 
MiNOB  Emfxat^Abbuhttion  Or  Risk. 

The  statutory  prohibition  against  employ- 
ing diildren  under  a  prescribed  age  in  a  factory 
excludes  the  defense  of  tbe  assumption  by  them 
of  risks  hicident  to  such  ouployment. 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S|  544-646;  Dec  Di»  { 
204.*] 

a  Mastsb  and  Bebvant  (S  96*)— iHJxmr  io 
MiNOB  EtcPLOTt— Right  or  AcnoR. 

In  a  suit  by  a  child  alleging  Injurr  as  the 
result  of  his  employment  in  a  factory  m  viola- 
tion of  a  statute  prohibiting  the  employmait  in 
factories  of  children  under  a  prescribed  age,  it 
the  injury  was  not  the  result  of  the  employ- 
ment, but  of  some  wholly  Independent  cauae  dis- 
connected from  bis  employment  there  can  be  no 
recovery. 

[Ed.  Note.— For  other  case&  see  Master  and 
Servant  Cent  Dig.  ||  167,  168,  162;  I>ec.  Dig. 
I  96.*] 

4.  Mastsb  and  Sbbvaht  (|  228*)— Nbouokhcs 

(S  101*)— INJUBT  TO  MiNOB  EKPLOT*— COH- 
TBIBUTOBT  NKGUaHNO— DUONtmOH  OF 

Damages. 

In  such  a  case  Qie  defense  that  tbe  diiM 
was  guilty  of  such  negUgence  as  to  prevent  a 
recovery  is  also  often  to  the  defendant 

(a)  Under  the  statute  of  this  state,  it  tiie 
plaintifF  is  not  guilty  of  such  negligenoe  as  will 
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pxerent  a  lecoTenr,  bat  is  fnilty  of  lome  neg- 
&Keiic&  the  doctrme  of  dlnunatun  of  damaces 
mftj  also  be  invoked. 

[Bd.  Note.— For  otlier  cam  see  Master  and 
Servant,  Cent  Dif.  ||  870^  671;  Dec.  Du.  | 
228;*  Negligence,  Gent  Dig.  H  80,  16S»  164 ; 
Dec  Dig.  I  X01.*l 

5.  NBOUOENCX  (i  KI*)— OORTBIBDTOST  NXOU- 

aincB— IiTTAiiTS— "Dub  Cabs.** 

The  diligence  required  of  a  dilld  of  ten- 
der years  is  not  to  be  measored  by  tt»  ordinary 
care  required  of  an  adalt;  but  doe  care  in  sach  a 
ebilA  is  Bucb  care  as  its  capadty,  mental  and 
pbysicalf  fits  It  for  exercising  in  tne  actnal  cip- 
coniBtances  of  the  occasion  and  sitoation. 

[Bd.  Note.— For'  other  casea,  see  Negligence, 
Cbnt.  Dig.  Si  121-128;  Dec.  Dig.  {  8S.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  3,  Pit.  2221,  2222;  vol.  8,  p.  7648.] 

6.  DAiuon  (I  216*>— PmaoiTAi.  Injukt— In- 

STRUcnONB— BVIDEMCl. 

Where  salt  was  brought  for  a  personal  in- 
jury to  a  child  and  on  the  trial,  about  2^  years 
after  its  occurrence,  the  plaintiff  testified  In  sab- 
stance  that  by  reason  of  the  injury  he  lost  bis 
thumb  and  forefinger  and  about  half  of  his  right 
hand,  that  be  could  do  a  little  work  with  that 
hand,  that  be  was  confined  to  tbe  bouse  for  more 
than  a  week  after  be  was  hurt,  and  could  do  no 
work  for  two  or  three  ntontbs,  and  tliat  his  iu- 
Jory  still  caused  him  pain  at  night,  there  was 
raoogh  evidence  to  authorize  a  charge  on  the 
•nUect  of  pain  and  suffering,  mental  and  phys- 
ical, which  be  might  have  suffered  in  the  past 
and  which  he  might  suffer  in  the  future. 

(a)  This  is  true  although  tbe  witness  added  to 
tiie  testimony  above  mentioned:  "Uy  hand  does 
not  hurt  me  now  unless  I  hurt  It  in  some  way ; 
my  hand  is  not  so  easy  to  hurt" 

[Ed.  Note.— For  other  eases,  see  Damages^ 
Cent  Dig.  II  Dec.  Dig.  |  216.*] 

7.  Gboukdb  roB  New  TbiaXt-No  Ebbox. 

None  of  the  grounds  of  tbe  motion  fw  a 
new  trial  which  are  not  specially  mentioned  re- 
quired a  nrersal. 

(Ad^Honat  SvUahua      Bdttoriat  Btaf.} 

8.  NXQUaXNCI  (S  lOl*)— "CONTBIBTJTOBT  NbQ- 
UGBNOB"— GOHPABATIVX  NBQUOBNCB. 

The  words  "contributory  negligence"  are 
generally  employed  to  express  a  degree  of  nedi- 
gence  woich  wUl  preclude  a  recovery.  In  this 
state  the  words  are  commonlv  used  to  express 
negligence  which  will  diminisn,  but  not  defeat 
a  recovery,  under  the  doctrine  of  comparative 
n^iligenefc 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  86.  163,  164 ;  Dec.  Dig.  §  101.« 

For  other  definidons,  see  Words  and  Phrase% 
TOL  2,  pp.  1640-1647;  vol.  8.  p.  7617.] 

Error  from  Snperior  Court*  WUtfleld  Oonn- 
t7 ;  A.  W.  Flte^  Judge. 

Action  by  Charlie  Oran^  etc,  against  the 
EOk  Cotton  Mills.  Jndgment  for  plaintiff, 
and  d^endant  brings  error.  Afflrnied. 

On  January  18.  1912,  Charlie  Grant,  by  his 
next  friend,  brought  an  action  to  recover 
damages  against  the  Elk  Cotton  Mllla  After 
being  amended,  and  after  the  sustaining  of  a 
demurrer  to  a  portion  of  the  petition.  It  al- 
leged In  substance  as  follows:  The  plain- 
tiff, who  was  11  years  of  age,  was  employed 
by  the  defendant  In  violation  of  the  second 
section  of  the  child  labor  law  of  1906  (Civil 
Code  1910,  S  3144),  prohibiting  the  employ- 
ment In  any  factory  or  manufacturing  eetab* 


Ushment  of  any  child  under  12  years  -of  ag^ 
except  under  certain  specified  circumstances 
not  Involved  In  this  case.  On  May  10,  1910. 
be  was  employed  to  carry  waste  from  the 
spinning  room  of  the  mill,  and  the  duties  of 
his  employment  required  Mm  to  go  among 
the  machines.  While  going  through  another 
room,  he  passed  a  machine  called  a  finisher. 
He  was  a  child  of  tender  years,  small  for  his 
age,  and  with  less  mental  and  physical  ca- 
pacity than  the  ordinary  child  of  his  years. 
He  had  hew  emptoyed  In  the  mlU  for  only  a 
short  time ;  he  had  never  beat  employed  in  a 
cotton  mill  before,  and  yras  unacquainted 
with  the  dangers  of  the  machinery.  In  pate- 
Ing  the  finisher,  he  laid  his  band  on  a  rod 
to  which  a  cog  was  attached,  as  be  bad  seen 
other  employes  do,  and  as  he  had  previous- 
ly done  with  the  knowledge  of  the  defokdant 
and  its  officers,  agents,  and  employte.  There 
wu%  no  proper  saf^oards  to  prevent  Injury 
from  tbe  machine.  In  some  way  his  hand 
was  drawn  Into  the  machine,  and  crashed. 
BO  that  he  lost  his  thumb  and  forefinger  and 
part  of  his  hand,  causing  pain  and  suffolng; 
and  decreased  capacity  to  labor  and  earn 
money.  These  results  are  permanent  The 
defmdant  admitted  the  employment  of  the 
plaintiff,  and  alleged  that  It  was  at  ^e  spe- 
cial solicitation  of  his  father,  who  was  the 
boss  of  the  spinning  room,  and  had  immedi- 
ate control  of  the  plaintiff;  that  there  was 
no  danger  in  a  proper  performance  of  the 
duties  for  which  the  plalntlft  was  employed; 
that  it  was  unnecessary  in  carrying  out  waste 
to  go  through  the  room  where  the  finisher 
was ;  and  that  the  plaintiff  had  beoi  warned 
to  keep  out  of  it  The  other  snbstantiBl  al- 
legatkHU  of  the  petition  were  denied.  Tbe 
Jury  found  for  the  plaintiff  ^£.000.  Tbe  de- 
fendant moved  for  a  new  trial,  which  was  de- 
nied, and  It  excepted. 

Maddoz,  McCamy  &  Shumate,  ot  Dalton, 
for  plaintiff  in  error.  M.  O.  Tarrer,  of  Dal- 
ton, for  defendant  in  wror. 

LUMPKIN,  J.  (after  stating  the  facts  as 

above).  [1]  1.  By  the  Civil  Code  of  1910.  8 
3143,  It  is  declared  that  no  child  under  10 
years  of  age  shall  be  employed  or  allowed  to 
labor  in  any  factory  or  manufacturing  estab- 
lishment In  thU'State  under  any  drcumstano- 
es.  By  section  8144  it  is  de^red  that  no 
child  under  12  years  of  age  shall  be  so  em- 
ployed, or  allowed  so  to  labor,  unless  It  is 
an  orphan,  and  has  no  other  means  of  sup- 
port or  unless  a  widowed  mothw  or  an  aged 
or  disabled  father  is  dependenf  upon  the 
labor  of  such  child.  In  tbe  latter  event  the 
father  Is  required  to  file  in  the  office  of  the 
company  or  establishment  a  prescribed  cer- 
tificate from  the  ordinary.  A  disobedience  of 
tbe  act  Is  made  a  misdemeanor.  Section 
8149.  Here  the  plaintiff  was  11  years  old 
He  was  not  an  orphan,  and  there  Is  no  claim 
that  he  bad  a  widowed  mother  or  an-ased  or 
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disabled  father  dependent  upon  him.  On  th» 
contrary,  the  defendant  set  up  that  his 
father  was  employed  in  the  defendant's  fac- 
tory. Under  these  circamatances,  the  em- 
ployment of  the  plaintiff  was  a  vlolatifa  of 
the  law. 

The  child  labor  law  wae  enacted  for  a  use- 
ful purpose.  It  was  Intended  to  be  obeyed. 
A  violation  of  the  statute  by  hiring  the  plain- 
tur,  a  boy  of  11  years  of  age  (and  not  with- 
in the  excepted  class),  to  work  In  the  defend- 
ant's factory  constituted  negligence  per  se 
as  to  him,  and  authorized  a  recovery  for  a 
personal  Injury  sustained  by  him  as  a  proxi- 
mate result  of  such  employment  Where  a 
statute  prescribes  an  absolute  duty  for  the 
benefit  of  a  class  of  persons,  the  violation 
of  the  statutory  duty  resulting  In  injury  to 
one  of  such  persons  authorizes  a  recovery 
without  other  negligence,  and  the  expression 
"negligence  per  se"  has  quite  generally  been 
used  to  characterize  such  a  breach  of  duty. 
It  has  often  been  so  employed  in  this  state. 
In  1  Thompson  on  Negligence,  {  10,  it  is  said 
that:  "Where  the  legislature  of  the  state,  or 
the  council  of  a  municipal  corporation,  hav- 
ing in  view  the  promotion  of  the  safety  of 
the  public,  or  of  individual  members  of  the 
public,  commands  or  forbids  the  doing  of  a 
particular  act,  •  •  •  the  general  concep- 
tion of  the  courts,  and  the  only  one  that  is 
reconcilable  with  reason.  Is  that  the  failure 
to  do  the  act  comn^anded,  or  the  doing  of  the 
act  prohibited,  is  negligence  as  mere  matter 
of  law,  otherwise  called  negligence  per  se, 
and  this.  Irrespective  of  all  questions  of  the 
exercise  of  prudence,  dillg^ce,  care,  or  skill, 
BO  tliat.  If  it  Is  the  proximate  cause  of  hurt 
or  damage  to  another,  and  If  that  other  is 
without  contributory  fault,  the  case  is  decid- 
ed in  tils  favor,  and  all  that  remains  to  be 
done  is  to  assess  the  damages."  While  a  few 
cases  have  held  that  the  violation  of  a  stat- 
utory duty  is  only  "evidence"  of  negligence, 
and  not  negligence  per  se,  such  declalons, 
though  rendered  by  courts  of  high  standing, 
will  not  bear  the  test  of  reason,  and  this 
court  has  frequently  held  to  the  contrary. 
Atlanta  &  West  Point  Railroad  v.  Wyly,  65 
Ga.  120;  LouisvUle  &  Nashville  B.  Co.  t. 
Hames,  135  Ga.  67  (4),  68  S.  E.  805 :  1  Hop- 
kins' Pera  InJ.  (2d  Ekl.)  S§  18,  125. 

[2]  2.  The  statutory  inhlbitIo;i  under  con- 
sideration necessarily  excludes  the  doctrine 
of  the  assumption  of  risks  of  the  employ- 
ment, which  might  otherwise  apply.  To  hold 
dlffereotly  would  be  substantially  to  destroy 
the  efficacy  of  the  statute. 

[3, 4]  3,  4.  There  remain  the  questions 
whether  the  violation  of  the  statutory  duty 
was  the  proximate  cause  of  the  injury,  and 
whether  the  plaintiff  was  guilty  of  such  neg- 
ligence as  to  debar  him  from  a  recovery,  or 
to  lessen  the  recovery,  under  our  statute.  If 
the  breach  of  a  statutory  duty  In  no  way 
proximately  causes  an  Injury,  Its  violation 
will  not  authorize  a  recovery.  To  Illustrate 
by  reference  to  suits  against  railroad  com- 


panies for  personal  Injuries  at  road  cross- 
ings:  The  law  requires  a  railroad  company 

to  erect  blow  posts  at  a  certain  distance  from 
public  road  crossings  over  its  tracks,  and  re- 
quires the  engineer  to  blow  the  whistle  and 
slacks  the  speed  In  approaching  sudi  cross- 
ings. It  has  been  held  that  a  violation  of 
these  duties  constitutes  negligence  per  se  as 
to  one  passing  over  such  a  crossing.  It  how- 
ever, an  injury  is  not  the  result  of  the  opera- 
tion of  the  train  at  all,  but  results  from  some 
entirely  different  and  disconnected  cause,  ttie 
violation  of  the  duty  would  not  authorize  a 
recovery.  It  may  be  said  that  the  mere  fail- 
ure to  erect  a  blow  post  or  to  blow  the 
whistle  does  not,  along  and  of  Itself,  injure 
one  who  may  be  on  a  crossing;  but.  If  he  be 
injured  by  reason  of  the  company's  failure 
to  obey  the  law  enacted  for  his  protection,  It 
Is  enough.  Or  suppose  the  company  was 
negligent,  but  the  Injured  person  himself  was 
guilty  of  such  negligence  as  to  debar  him 
from  recovery  although  the  defendant  was 
negligent,  then  he  could  not  recover.  Ttiis 
lus  often  been  recognized  in  suits  against 
railroad  companies,  and  it  is  generally  true 
In  other  cases;.  The  violation  of  the  statutory 
duty  Is  negligence  per  se.  But  If  njegligence, 
whether  per  se  or  otherwise,  does  not  pnud- 
mately  cause  the  injury,  there  can  t>e  no  re- 
covery on  account  of  it  Or  U  the  Injured 
person  Is  guilty  of  such  negligence  as  to  pre- 
clude a  recovery,  there  can  be  none. 

[8]  As  has  been  more  than  once  noticed  in 
opinions  of  this  court,  the  words  "contribu- 
tory negligence"  are  generally  employed  to  ex- 
press a  degree  of  negligence  which  will  pre- 
clude a  recovery.  In  this  state,  nnfortonately 
perhaps,  those  words  are  commonly  used  to 
express  negligence  wMch  will  diminish, 
but  not  defeat,  a  recovery,  under  the  doctrine 
of  comparative  negligence^  which  is  recognis- 
ed here.  But  If  the  Injured  person  causes  the 
injury  by  his  own  negligence,  or  if  the  plain- 
tiff by  the  use  of  ordinary  care  could  have 
avoided  the  consequences  to  Umself  caused 
by  the  defendant's  negligence,  he  is  not  en- 
titled to  recover.    ClvU  Code  1910,  {  4426. 

In  applying  these  principles  to  the  chUd 
lat>or  law  now  under  consideration,  and  in 
considering  the  subject  of  proximate  cause, 
the  great  objects  of  the  statute  shonld  not  be 
overlooked.  It  must  be  borne  in  mind  that  a 
leading  purpose  of  the  Legislature  was  to  pro- 
tect the  children  of  the  state  of  tender  years, 
and  to  prevent  the  employment  In  mills,  man- 
ufacturing establishments,  and  factories,  with 
certain  exceptions,  of  those  under  the  pre- 
scribed age,  whom  the  lawmakers  regarded 
as  80  immature  and  indiscreet  as  to  make  It 
wrong  to  expose  them  to  the  dangers  Incident 
to  such  a  place.  The  Legislature  must  have 
known  that  little  children  might  not  have  the 
caution  and  prudence  of  older  persons,  and 
might  yield  to  childish  impulses  in  dangerous 
places,  and,  no  doubt  for  this  and  other  rea- 
sons, that  body  sought  to  prevent  their  toeing 
emi^yed  In  plac^si'MP&yHjO<$glK?d. 
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Of  course,  It  may  be  argued  that  the  con- 
tract of  employment  did  not  crush  the  boy's 
hand,  that  the  waste  which  be  was  employed 
to  remove  did  not  Injure  him,  but  that  he  was 
injured  by  a  machine  which  he  was  not  em- 
ployed to  opera.te.  But  such  arguments  do 
not  coQClnsiTely  show  that  the  unlawful  em- 
ployment in  the  factory  was  not  the  proxi- 
mate cause  of  the  injury.  The  real  question 
Is  whether  the  employment  at  that  pldce, 
which  was  in  itself  negligence  in  law,  was 
the  cause  of  which  the  injury  was  the  con- 
sequence. And  in  determining  this,  as  well 
as  whether  the  boy's  own  negligence  was 
Buch  as  to  preclude  a  recovery,  his  age  is  a 
matter  to  be  considered.  If  tlie  statute  had 
been  obeyed,  would  this  have  prev^ted  the 
injury?  Was  there  any  causal  connection  be- 
tween the  disobedience  of  the  law  and  the 
iujuty?  Was  there  any  intervening  cause? 
Was  his  conduct  such  as  to  prevent,  or,  If 
not,  then  to  diminish,  a  recovery?  These  are 
practical  questiona.  If  the  plaintiff  should 
frame  a  count  upon  this  statutory  negligence, 
and  also  one  upon  negligence  under  the  gen- 
ial law  apart  from  the  statute,  as  to  the  lat- 
ter count  the  general  law  would  prevail. 

In  Queen  v.  Dayton  ft  Iron  Co.,  W  T^m. 
464,  S2  S.  W.  460,  30  L.  R.  A.  82.  83.  49  Am. 
St.  Rep.  935,  where  it  was  claimed  that  a 
boy  employed  In  a  mine  in  violation  of  the 
statute  jumped  ftom  a  moving  car,  under 
the  command  of  another  employ^  whom  he 
liad  been  Instructed  to  obey,  and  was  Injur- 
ed, the  Supreme  Court  of  Tennessee  held 
that  such  employment  was  negligence  per 
se,  and  a  recovery  was  sustained.  It  was 
said:  "Of  course,  we  do  not  hold  that,  if  the 
boy  had  died  of  organic  disease  of  the  heart, 
or  from  a  strobe  of  paralysis,  or  from  some 
canse  wholly  disconnected  with  the  employ* 
ment,  the  company  would  hare  been  liable  In 
damages  simply  on  account  of  the  employ- 
ment in  violation  of  the  statute.  But  we 
do  hold  that  the  breach  of  the  statute  is  ac- 
tionable n^Ilgence  whenever  it  is  shown 
that  the  Injuries  were  sustained  in  conse- 
qiience  of  the  employment."  In  Nickey  v. 
Steuder,  164  Ind.  189,  73  N.  B.  117,  though 
a  child  was  wrongfully  employed,  the  Injury 
resulted  from  the  act  of  a  third  person  who 
bad  come  upon  the  premises  to  obtain  wood, 
and  who  carelessly  threw  a  stick  of  wood 
against  the  child,  and  it  was  held  that  the 
employment  was  not  the  proximate  cause  of 
the  injury.  These  are  Illustrative  cases.  In 
the  tatter  It  was  held  that  there  vras  an  In- 
dependent Intervening  cause.  There  are  oth- 
er cases,  cited  below,  in  which  It  was  held 
that  the  negligence  or  childish  pranks  of 
oth^  In  the  same  employment  would  not 
necessarily  prevent  the  unlawful  employ- 
ment from  being  the  proximate  cause  of  the 
Injury.  When  there  is  evidence  tending  to 
show  that  the  Injury  results  from  the  em- 
ployment, though  the  child  may  have  also 
been  guilty  of  negligence  in  yielding  to  child- 
ish impulses,  the  qnestiona  of  proximate  cause 
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and  of  whether  the  negllgraice  of  the  child  Is 
such  as  to  prevent  a  recovery  are  generally 
for  the  jury.  One  or  two  courts  have  declar- 
ed that,  if  the  child  employed  in  violation  of 
the  statute  was  injured  by  a  machine  which 
it  had  been  hired  to  operate,  proximate  cause 
could  be  declared  as  matter  of  law.  We 
will  not  consider  at  length  the  various  caaes 
on  this  subject  There  ia  some  condlct  A 
few  of  the  dedMons  have  confused  the  ques- 
tion of  the  existence  of  negligence  on  the 
part  of  the  defendant  or  that  of  the  plaintiff 
with  the  question  of  proximate  cause,  and 
there  are  some  which  are  not  satisfactory  to 
us.  But  we  believe  we  have  followed  the 
cnrreat  of  authority,  and  have  based  our  de- 
cision on  sound  principles.  See  Leathers  v. 
Blackwell's  Durham  Tobacco  Co.,  144  N.  C. 
330.  67  S.  E.  711,  9  L.  R.  A.  (N.  S.)  349.  364, 
et  seq.,  and  note,  where  Kolin  v.  R.  J.  Reyn- 
olds Tobacco  Co.,  141  N.  C.  300,  53  S.  E.  891. 
7  L.  R.  A.  (N.  S.)  336,  8  Ann.  Cas.  688,  Is  dis- 
cussed; Stames  v.  Albion  Mfg.  Co.,  147  N.  G. 
556,  61  S.  B.  625,  17  L.  R.  A.  (N.  S.)  602,  15 
Ann.  Oas.  470;  Marquette  Third  Vein  Coal 
Co.  T.  DleUe,  208  III.  116,  70  N.  B.  17;  Mor- 
ris ▼.  Stanfleld,  81  III.  App.  264;  Sterling  v. 
Union  Carbide  Ca,  142  Mich.  284,  105  N.  W. 
755;  4  Labatt  on  Master  and  Servant  <2d 
Ed.)  I  1571.  and  notes.  The  decision  of  the 
Court  of  Appeals  in  Piatt  v.  Southern  Photo 
Material  Co.,  4  Ga.  App.  169,  60  8.  E.  1068,  Is 
in  general  harmony  with  what  is  said  above. 
We  are  not  here  called  on  to  deal  with  the 
queatlcni  whether  proof  that  the  Child  la  in 
fact  above  the  designated  age  will  prevent 
the  employment  without  fflllnff  the  prescribed 
affidavit  from  being  negligence  per  se. 

[f  ]  6.  The  diUgenoe  required  of  a  child  of 
tender  yeara  Is  not  to  be  measured  by  the  or- 
dinary care  required  ot  an  adult;  but  due 
care  In  such  a  child  la  such  care  as  its  capac- 
ity, mental  and  phytf  cal,  fits  it  fi>r  exercising 
in  the  actual  drcomstahceB  of  the  occasion 
and  sltnatlon.  Western  ft  Atlantic  Railroad 
Co.  v.  Young,  81  Oa.  897,  7  S.  E.  912, 12  Am. 
St  Rep.  320;  Civil  Code  1910,  |  S474. 

[I]  6.  The  evidence  authorized  a  charge  on 
the  subject  of  recovery  for  pain  and  sufter- 
ing,  mental  and  physical,  which  the  injured 
boy  had  endured,  and  such  as  he  might  en- 
dure in  the  future.  At  the  trial,  nearly  3^ 
years  after  the  injury,  the  plaintiff  testified 
that, -by  reason  of  It,  he  lost  his  thumb  and 
forefinger  and  about  half  of  his  right  band; 
that  be  could  do  a  little  work  with  that 
hand;  and  that  he  was  confined  to  the  house 
for  more  than  a  week  after  the  Injury,  and 
thought  it  was  two  or  three  months  later  be- 
fore he  could  do  any  work.  He  added:  "My 
Injuries  hurt  of  a  night;  but  my  hand  does 
not  hurt  now  unless  I  hurt  it  in  some  way. 
My  hand  Is  not  so  easy  to  hurt"  Central 
Railroad,  etc.,  Co.  v.  Lanier,  83  Ga.  687,  10  S. 
B.  279;  Macon  Railway,  etc,  Co.  v.  Streyer, 
123  Ga.  279,  51  S.  B.  342. 

[71  7.  The  verdict  waa 
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Idence.  If  there  were  any  InaccuradQe  in 
the  charge^  they  were  not  each  as  to  require 
a  new  trial  It  ml^t  have  been  fuller  and 
more  explicit;  but  there  seems  to  hare  been 
no  request  to  charge  more  fully,  and,  under 
the  facts  of  the  case,  we  do  not  think  there 
should  be  a  new  trial. 

Judgment  affirmed.  All  the  Joatlces  con- 
cuz. 


a«  Oft.  ew) 

LANO  T.  MOMTOOMERT. 
.     (Sapreme  Court  at  Georgia.  Oct  14,  1913.) 

(SvUahtia      lAe  Court; 

1.  Appeal  and  Ebbob  (g  627*)— Reoobd— Db- 
UT  IN  Pebitectino  Appkal^Dismissal. 

"Where  it  appears  that  the  clerk  of  a 
trial  court  baa  failed  to  tmnamlt  to  the  8a- 

Sreme  Court,  within  the  time  prescribed  by 
iw,  a  bill  of  ezceptioDB  aod  transcript,  and 
that  the  plaintiff  in  error  or  his  attorney  'has 
been  the  cause  of  the  delay,  *  *  *  by  con- 
sent, direction,  or  procnrement  of  any  kind,* 
the  writ  of  error  will  be  dismiased."  Wheeler 
V.  Crawford,  135  Ga.  148,  69  S.  B.  22 ;  Wilson 
T.  State,  124  6a.  30,  52  S.  B.  81 ;  Bndden  v. 
Brooks,  123  Ga.  882.  51  S.  a  727 ;  GIt.  Code 
1910,  IS  6186,  6186. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  H  2744-2749,  8126;  Dec. 

Dig.  i  e27.n 

2.  Afpbax,  AifD  Ebbob  a  627*)— Deut  in 
Pebfectino  Appbai>- DiSUISSAIh 

Accordingly,  where  a  bill  of  exceptions  was 
filed  with  the  ^rk  of  the  trial  court  on  Octo- 
ber llf  1912,  but  the  bill  of  exceptions  and 
transcript  were  not  transmitted  to  toe  Supreme 
Court  until  November  13.  1912,  because  the 
plaintiff  In  error  (who  la  also  an  attorney)  held 
the  papers  in  his  office,  as  appears  by  ue  cer- 
tificate of  the  clerk  of  the  trial  conr^  the  bill 
of  ezceptions  will  be  dismissed. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fiS  2744r-2749,  8126;  Dec. 
Dig.  S  627.*] 

Error  from  Superior  Court,  Gordon  Coun- 
ty; A.  W.  Plte,  Judge. 

Action  between  J.  H.  Lang  and  K.  W. 
Montgomery.  From  the  Judgment,  Lang 
brings  enor.  Writ  of  error  dismissed. 

Harris,  Harrte  ft  Harris,  of  Rome,  for 
plaintiff  In  error.  J.  Q.  B.  Brwlii,  of  Gal- 
bonn,  for  d^^dant  in  error. 

HILI4  J.  Writ  of  error  dlnnlased.  AU 
the  Jnaticeg  concur. 

(140  Oa.  768) 

burnd;  t.  JONoa 

(Supreme  Court  of  Georgia.  Oct  IB,  1918.) 

(Bvllaiut  hv  ihe  Court.} 
C0KTBAOT8  (f  9*)— Gebiaintt— RxoHT  to  Bn* 

rOBCK 

Under  the  evidence  there  was  no  error  in 

directing  a  verdict  for  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  10-20;  Dec.  Dig.  |  9.*] 

Error  from  Superior  Court,  Tniklnson 
County:  K.  3.  Hawkins,  Judge. 


Actltm  by  J.  8.  Bumej  against  W.  A 
Jones.  Judgment  for  defendant^  and  idala- 
tiff  brings  error.  Affirmed. 

V.  Chambers  ft  Son,  of  Blacoii,  tot  tHala- 
tiff  In  error.  Undsey  ft  Qimnll,  of  Inila- 
ton,  tor  defendant  in  error. ' 

LUMPKIN.  J.  Ttin  boU  was  fior  money 
hatf  and  lecelred.  A  trade  was  made  1v  the 
defendant  to  edl  to  the  plalntifl  a  tract  of 
land  for  fl,BOO.  Five  hundred  dollars  was 
paid  In  cash,  and  notes  for  $1,000  ware  glten. 
Later  a  second  sale  was  made  by  the  defted- 
ant  to  the  plaintlfl  of  another  tract  contain- 
ing 10  seres,  for  91,10a  The  plaintiff  en- 
Teyed  in  part  payment  land  owned  by  him 
at  a  valuation  of  $600  (or»  according  to  ti» 
defendant,  $400),  and  gan  a  note  tax  the 
balance.  Later  he  and  the  defendant  agreed 
on  a  termination  of  the  trad&  Accordiiig  to 
the  idainturs  oTldence^  he  gave  up  lUs  b«id 
for  title  and  snrrendovd  tlie  land  wUdi  ha 
had  conveyed  to  tin  defendant  whUe  tbe  de- 
fendant destroyed  Uie  plaintliirs  notes  and 
promised  to  give  Um  "part  of  the  mosey" 
which  he  had  paid.  Later  the  defendant  con- 
veyed tbe  land  wbidi  be  bad  recetved  £rom 
the  plaintiff  to  a  third  party,  who  unKars  to 
have  been  an  innocent  pnrdiaser,  and  who 
placed  improvements  on  it  Hence  tliere 
could  be  no  recovery  of  it  snd  an  agreanent 
to  pay  plaintiff  part  of  the  mon^  was  too 
vague  to  be  enforced.  The  facts  did  not  au- 
thorise a  recovery  on  the  basis  of  money 
had  and  received,  and,  under  the  evldoice 
most  favorable  to  the  plaintiff,  there  was  no 
error  In  directing  a  verdict  for  the  defendant 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(Ut  Ga.  7T4> 

TENNBSSEB  TAIXEY  FEBTILI^EB  00. 

V.  STEVENS. 

(Supreme  Court  of  Ge^ia.    Get  IS.  191SJ 

1.  AHBKST  (I  49*)-"&AII.  PBOCESS— DlBCHASQS 

—Issues— EvinsnoE. 

Where  an  acticn  fw  the  recorery  of  pei^ 
Bonal^  hss  been  brought,  and  tbe  defendant  lias 
been  Imprisoned  under  bsil  process,  upon  an  ap- 
plication by  him  to  be  discharged  under  Civil 
Code  1910,  I  5154,  the  questions  of  fact  raised 
for  determination  are  whether  the  defendant 
can  neither  give  securi^  nm  produce  the  prop- 
erty, and  whether  the  reasms  for  its  nonpro- 
ducnoo  are  satisfactory. 

(a)  To  allege  and  prove  that  jipiano.  which  was 
the  subject-matter  of  the  action,  could  not  be 

e reduced  because  it  bad  lieen  bought  and  placed 
1  the  ground  as  a  fertUlxer,  Is  Indtimate  as 
showing  a  satisfaetory  maoa  for  the  nonpro- 
doction, 

(b)  Alle^tions  and  evidence  for  tiie  purpose 
of  showing  that  the  action  was  maliciously 
brought  by  the  plaintiff,  and  not  bona  fide  to 
recover  the  property,  were  not  relevant  to  the 
issue  in  sucb  a  proceeding. 

[Ed.  Note.— For  other  cases,  see  Arrest  Cent 
Dig.  U  115-122:  Dec.  Dig.  «  49.*] 
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2.  APPUZ.  AETD  EBBOB  a  1062*)— HABKUtW 

Bbbob— Bail. 

The  ancoQtndicttd  cTidence  fallr  aatboi^ 
iz«d,  if  it  did  not  demand,  the  order  dlscharg- 
tns  tiie  defendant  on  bia  own  rec<»nizance; 
and  the  Jodpnent  wUl  not  be  reTersed  because 
the  rolinc  in  tiie  reflect  Indicated  in  the  last 
•obdivldon  of  the  precedinf  headnote  may  not 
have  been  accurate. 

(a)  In  order  that  the  order  of  dischaise,  based 
npon  a  petition  oontalninf  allegations  of  malice 
and  want  of  probable  caoee  on  the  part  of  the 
plaintiff,  mar  not  be  taken  as  sdjodlcatinf 
those  facts,  direction  is  given  that  the  jadgment 
be  BO  amended  as  to  strflce  from  ti»  petition  for 
discharge  inch  averment. 

[Ed.  Note.— For  other  caseBLsee  Appeal  and 
E^,  Cent.  Dig.  H  4171-1077;  Dec.  Dig.  i 
1062.^ 

Error  from  Baperior  Coart,  Wamn  Coon- 
I7;  B.  F.  Walto,  Jadge. 

Action  by  the  Tonnonice  Valley  FertlUaer 
Company  against  W.  W.  Stercns.  Jadgment 
for  detuidaiit,  and  plalntlfl  bzlngB  anor.  Af- 
firmed. 

H.  B.  Brans,  of  Warrenton,  for  plaintiff  In 
error.  B.  P.  Davis  and  11  I^  Felta^  botb  ctf 
Warrenton,  for  defanflant  m  error. 

LUMPKIN.  J.  Judgment  affirmed,  with  dl- 
ractlon.  All  the  Jnatices  eoneor. 


(uo  oa.  nu 

HABBIS  T.  JONES. 
(Supreme  Court  of  Georgia.    Oct.  IS,  1918.) 

(ByUmkua  by  Ma  Gomrt.) 

1.  Fbauds,  Statdtb  of  (S  32*)— Pbomisk  to 

AlTBWSB  FOB  ANOTHXB— SuBSirrunON. 

An  agreement  between  a  creditor,  his 
debtor,  and  a  third  person,  wbwftby  sndi  third 
person,  in  consideration  of  the  creditor's  re- 
leasing the  debtor,  agrees  to  pay  the  amount  of 
the  debt  to  the  creditor,  and  as  part  of  tbe 
agreement  the  creditor  releases  bis  debtor  and 
agrees  that  such  third  person  shall  be  sabstl- 
tnted  for  tiie  debtor,  is  not  within  tbe  statute 
of  frauds.  Tbe  debt  Is  extinguished  as  to  the 
debtor,  and  the  third  person  becomes,  by  snb- 
atitutlon,  tbe  debtor  m  his  place.  Palmetto 
Manufacturing  Qo.  t.  Parker,  128  Ga.  798,  CI 
8.  B.  714. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
nte  of.  Cent.  Dig.  |  49;  Dec  Dig.  |  32.*] 

2.  iNSTBUoizoirs  Affbotbd  —  Vebdzot  Sus- 
tained. 

Tbe  dianes  complained  of  were  in  sub- 
stantial accord  with  the  foregoing  principle,  and 
the  verdict  was  supported  by  the  eTldence. 

Error  trom  Superior  Court,  Taliaferro 
County;  B.  F.  Walker,  Judge. 

Action  between  W.  I.  Harris  and  B.  T. 
Jones.  From  the  Judgment,  Harris  brings  er* 
ror.  Afflimed. 

J.  A.  Beasley,  of  Crawfordvlll^  for  plain- 
tut  In  error.  J.  W.  Hlxon  and  Colley  &  Col- 
lar, all  of  Washington,  Oa.,  for  defendant  In 
error. 


EVANS,  P.  J. 
Justices  concur. 


Judgment  affirmed.  All  the 


a«  Oa.  TSl) 

BDWABDS  et  aL  T.  SAVANNAH  *  S. 

BT.  CO. 

(Supreme  Court  of  Georgia.  Oct  16.  19130 

EuHEnr  Domain  (|  288*)— CoNDBMHATioir— 
Appeal., 

An  appeal  from  the  award  of  assessors  in 
a  condemnation  case  most  be  entered  in  writ- 
ing, and  filed  in  tbe  office  of  tbe  clerk  of  the 
superior  court  where  the  award  Is  filed,  within 
10  days  from  the  time  the  award  Is  filed.  Civil 
Code  1910,  S  622&  An  appeal  entered  after 
10  days  from  the  filing  of  the  award  was  not 
in  time,  and  was  property  dismissed. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Gent.  Dig.  11  614.  619.  6S8-660,  666,  068, 
669y  671.  678,  674,  687;  Dec.  Dig.  S  238.*] 

Kror  fnnn  Superior  Court,  Bryan  Coun- 
ty;  W.  W.  Sbeppard,  Judge. 

Condemnation  proceedings  by  the  Saran- 
nah  &  Statesboro  Railway  Compfiny  against 
Sylvester  Edwards  and  others.  Judgment 
for  plaintiff,  and  defondants  bring  error. 
Affirmed. 

J.  H.  Smith,  of  Eden,  for  plalntKh  in  er- 
ror. Johnston  A  Cone,  <tf  Statedwro,  for  d» 
fendant  In  error. 


EVANS,  P.  J. 
Justices  concor. 


Judgment  affirmed.  All  the 


a«  Oa.  TO) 
DUBBBNCB  T.  WATERS. 
(Supreme  Court  of  Geor^  Oct  16, 1918.) 

(BvUahiu  by  ihe  OourtJ 

1.  Afpbal  and  Ebsob  (SI  11.  70*>— Juno- 
HENT  ON  Demubeeb— Exceptions. 

The  losing  party  to  a  judgment  on  gmeral 
demurrer  is  given  uie  option  to  sue  out  a  di- 
rect bill  of  exceptions,  assigning  error  on  tbe 
judgment,  or  to  nave  certified  and  ffied  excep- 
tions pendente  lite.  If  the  latter  course  be  fol- 
lowed, the  ruling  on  demurrer  becomes  a  pen- 
dente lite  ruling,  which  is  reviewable  only  after 
the  termination  of  the  case,  on  ezceptioni  taken 
to  the  final  judgment  rendered  therein.  Civil 
Code  1010,  8  6138. 

[Ed.  Note.— For  other  cases,  see  A^^eal  and 
E^r.  Cent;  Dig.  tt  89-46,  S«J-S78,  S86»  4U; 
Dec.  big.  H  llTTO;*]^ 

2.  APPUL  AND  Ebbob      1S*>-Wbit  OP  Ete- 
BoB  — BxoHT  Pending  HonoN  fob  Nbw 

Tbiai.. 

Where  a  plaintiff  against  whom  a  verdict 
has  been  rendered  makes  a  motion  for  new  trial, 
he  cannot  properly,  while  the  same  is  pending 
and  still  undisposed  of,  bring  to  this  court  for 
review  any  ruliDg,  order,  or  decision  made  by 
the  judge  during  the  progress  of  tbe  case,  or 
the  judgment  entered  upon  the  verdict  Kelly 
&  Jones  Co.  t.  Moore,  126  Ga.  882,  64  S.  B. 
118. 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  47,  1^;  De&  Dig.  | 
13.*] 

Error  from  Superior  Court,  Tattnall  Ootm- 
ty;  W.  W.  Sbeppard.  Judge. 
Action  by  Mrs.  M.  L.  Durrence  against  J. 

W.  Waters,  administrator.   Judgment  for  de- 
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fendant,  and  plaintiff  brings  error.  Writ  of 

error  dlsmlBsed. 

H.  H.  Elders,  of  ReldsvUle.  and  Hlnes  A 
Jordan,  of  Atlanta,  tor  plaintiff  In  error. 
Way  &  Burkhalter,  of  B^disriUe^  tot  defend- 
ant In  orror. 

BVANS.  P.  J.  Writ  of  error  dimiaeed. 
All  tlie  JustioeB  concur. 


aU  Ga.  760) 

STANLEY  T.  sTEHBamaa 

(Supreme  Court  of  Georgia.    Oct  IB,  1918.) 

(8»Uabu»  by  the  OourtJ 

1.  Lahdlobd  and  Tiwant  (I  808*}— Action 
FOB  Dispossession— EviDBNCB—BxNT  Nors. 

On  tiie  trial  of  an  isBue  arising  under  a 
statutory  proceeding  to  disjKwess  a  tenant  and 
a  counter  affidavit  denying  that  the  defendant 
held  under  Che  plaintifE  (Civil  Code  1910,  S 
5385  et  seQ.),  where  the  evidence  showed  that 
the  plaintilf  had  purchased  the  land  and  taken 
a  conveyance  from  the  former  owner,  and  that 
another  as  bis  agent  had  entered  into  a  con- 
tract of  rental  with  the  tenant  who  had  not 
taken  possession  under  the  former  owner,  but 
the  agent  took  a  note  for  the  rental  in  his  own 
name  and  then  assigned  it  to  bis  principal  "for 
value,"  such  note  and  assignment  were  admissi- 
ble in  evidence. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ||  1814-1816;  Dec.  Dig.  { 
308.*] 

2.  Landlobd  and  Tenant  (|  308*)— Action 
FOB  Dispossession— BviDBNCE— Deed. 

Where  an  owner  of  land  contracted  with  a 
tenant  for  a  term  of  one  year,  and  after  the 
tenant  took  possession  the  owner  conveyed  the 
land  to  another,  who,  throng^  an  agent,  made 
a' new  contract  of  rental  witb  the  tenants  tor 
the  same  term,  on  the  trial  of  an  issue  arising 
under  a  statutory  proceeding  begun  by  the  pur- 
chaser, after  the  end  of  the  term,  to  dispossess 
the  tenant,  who  refused  to  pay  the  rent  or  to 
surrender  iKMsession,  and  who  in  his  counter 
affidavit  denied  holding  under  the  plaintiff,  the 
deed  from  the  original  landlord  to  the  plaintiff 
was  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  Si  1314-1316 ;  Dec.  Dig.  | 
308.*] 

3.  Landlobd  and  Tenant  (}  298*)— Aoiion 

FOB  Dispossession— Defense. 

Under  the  facts  indicated  in  the  preceding 
beadnotes,  it  would  not  prevent  a  recovery  by 
the  plaintiff  for  the  defendant  to  testify  merely 
that  he  had  heard  that  his  original  landlord 
bad  sold  the  property,  that  he  bad  thereupon 
given  the  note  for  rental  to  another,  and  that 
thereafter  his  original  landlord  had  told  him 
that  she  bad  not  sold  the  place  and  would  not 
do  BO,  whereupon  he  paid  the  rent  for  that  year 
to  her  and  agreed  with  her  to  rent  from  her 
another  year  and  remained  in  possession. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tensnt,  Cent  Dig.  H  1276-0^;  Dee.  Dig.  { 
298.*] 

4.  Landlord  and-^naut      216,  217*)— Ac- 
tion  FOS   DiSFOBSBSBIOIf  —  BbCOTEBT  OF 

Bent— DEft  AN  D. 

Under  the  statutory  proceeding  for  the  re- 
moval of  a  tenant  failing  or  refusing  to  pay 
rent  or  holding  over  beyond  his  term,  there  can- 
not be  a  recovery  of  double  rent  except  after  a 
demand  for  possession. 

(a)  Such  a  proceeding  is  not  a  proper  method 


of  collecting  single  rent  dne  bj  oontrad;  prior 
to  demand  lor  possession. 

[Ed.  Note.— For  other  caees,  see  liSndlord  and 
Tenant  Cent  Dig.  H  861-^  866-868;  Dec. 
Dig.  H  216,  217.*1 

6.  Landlobd  and  Tenant  Q|  119,  216*)  — 

"Tenant  at  SumBASos." 

If  a  tenant  for  a  year  contlnuee  In  pos- 
session after  the  expiratloB  of  his  term,  wltlioat 
any  right  so  to  do,  be  Is  a  tenant  at  safferance. 

(a)  If  after  the  expiration  of  the  term  a  de- 
mand for  possession  is  made  by  the  landlord 
and  is  refosed,  upon  the  trial  of  an  tene  aris- 
ing in  a  proceeding  nnder  the  statnto  for  his 
summary  dispossession,  with  a  counter  affidavit 
denying  that  tlie  defendant  holds  under  the 
plaintiff,  the  double  rent  recoverable  for  the 
time  elapsing  after  the  end  of  the  term  Is  donUe 
the  value  of  the  property  for  rent  not  double 
the  contract  price  applicable  to  the  term. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {1  428-4S1,  861-866 ;  Dec 
Dig.  IS  1197216.*^ 

For  otiher  definitions,  see  Words  and  Phrases, 
TOL  8,  pp.  6905,  6906.] 

6.  Landlobd  and  Tenant  (|  231*>— Action 
FOB  DISP088E88I0H  — Evidence  or  Rental 
Valde—Sdfficiknct. 

Where  the  rental  to  be  paid  by  contract 
during  the  term  was  a  specific  amount  of  cot- 
ton, and  the  only  evidence  as  to  the  value  of 
the  place  for  rent  after  the  expiration  of  the 
term  was  that  it  was  worth  a  stated  number  of 
pounds  of  cotton  i>er  annum,  with  no  evidence 
as  to  the  valne  in  money  of  the  cotton,  a  Tcr^ 
diet  finding  a  stated  som  of  money  as  rent  for 
the  year  covered  by  the  term,  and  another  sum 
as  rent  for  the  time  elapsing  after  the  expira- 
tion of  the  term,  was  not  supported  by  the  evi- 
dence, nor  were  charges  of  the  court  authonz- 
ing  such  a  finding  authorized  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
gnant  Gent  Dig.  H  926-^84;  Dec  Dig.  I 

Error  from  Superior  Court;  Baldwin  Coun- 
ty; Jaa.  B.  Park,  Judge. 

Action  by  O.  M..  Stembrldge  against  H.  R 
Stanley.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  BeTersed. 

On  January  20,  1912.  G.  M.  Stembridge 
made  an  affldari't,  under  tbe  atatnte,  allying 
that  H.  E.  Stanl^  was  in  possession  as  ten- 
ant of  a  dsBCrihed  tract  of  land,  the  property 
of  the  afllant;  that  the  tenant  failed  to  pay 
the  rent;  that  he  rented  the  premiaes  for  the 
year  1911,  tbe  term  exjilring  on  December 
Slst;  that  the  affiant  had  made  demand  for 
possession  and  it  had  been  refused;  and  that 
he  made  tbe  affidavit  in  ontor  that  a  varrant 
might  be  issued  to  remove  Stanly  from  tbe 
premises.  A  warrant  was  Issued.  Stanley 
filed  a  counter  affidavit,  alleging  HuA  be  did 
not  bold  the  premises  either  by  lease,  rent, 
or  otherwise  from  the  plaintiff.  Tbe  case 
was  returned  to  the  superior  court  for  trial. 
The  evidence  showed  In  brief  as  follows: 
Mrs.  Stanley  was  In  possession  of  the 
property  and  rented  It  for  the  year  1911 
to  Stanley  for  1,000  lbs.  of  Unt  cotton.  He 
went  Into  possession  about  tbe  1st  of  Janu- 
ary. In  February  Mrs.  Stanley  made  a  deed 
conveying  the  place  to  Stembridge,  the  plain- 
tiff. J.  E.  Stembridge,  bis  brother,  acting 
as  bis  agent,  agreed  to  rent  tbe  property  to 
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Stanley  for  tbe  year  for  400  ponnda  of  lint 
cotton  and  took  a  note  tberefor,  payable  to 
J.  B.  Stembrldge  or  order.  The  payee  en- 
tered on  this  a  written  asslgument  to  O.  M. 
Stembrldge  "for  value"  and  delivered  It  to 
the  latter.  Stanley  remained  In  irassession. 
When  the  note  became  due,  he  refused  to 
pay  it  or  to  deliver  possession  at  the  end  of 
the  year.  The  only  defense  made  by  him  was 
that  he  testified  th&t  after  he  had  been  In 
possession  under  his  contract  of  rental  from 
Mra  Stanley  about  a  month  he  heard  that  J. 
E.  Stembrldge  had  bought  the  place.  He 
said:  "I  then  went  to  see  Mr.  Gene  [J.  E.] 
Stembrldge  and  told  him  that  I  beard  tiiat  he 
had  bought  the  place  upon  which  I  was  liv- 
ing, and  that  I  would  like  to  rent  It  from  him. 
He  then  agreed  to  rept  me  the  place  for  400 
pounds  of  cotton,  and  I  executed  and  deliver- 
ed to  him  the  rent  note  Introduced  by  the 
plalntltr.  A  few  days  after  this  trade  with 
Mr.  Gene  Stembrldge,  I  saw  Mrs.  Stanley  and 
told  her  about  the  transaction  between  M!r. 
Stembrldge  and  myself.  Mrs.  Stanley  then 
told  me  that  she  had  not  sold  the  place  and 
did  not  Intend  to  sell  It  Mrs.  Stanley  de- 
manded the  rent  from  me  in  the  fall  of  1911, 
and  X  paid  her  the  thousand  pounds  that  I 
had  agreed  to.  I  went  into  possession  of 
tbe  place  on  or  about  January  1,  1011,  as 
tenant  of  Mrs.  Stanley,  and  did  not  turn  the 
possession  back  to  her  before  I  rented  from 
Mr.  Stembrldge.  I  am  now  In  possession  of 
the  land,  as  I  rented  the  place  again  from 
Krs.  Stanley  for  the  year  1912."  Tbe  jury 
found  for  the  plalntUT  ¥72  as  rent  for  1911 
and  $139.92  as  rent  for  1912.  The  defend- 
ant moved  for  a  new  trial,  which  was  re- 
fused,  and  he  excepted. 

Sibley  &  Sibley,  of  MlUedgevUle,  for  plain- 
tiff In  error.  Allen  &  Pottle,  of  MUledgenUe, 
for  defmdant  in  error. 

LUMPKIN,  J.  (after  stating  the  (acU  as 
above.)  G.  M.  Stembrldge  instituted  a  pro- 
ceeding under  the  Qvil  Code  of  1010,  |  5386 
et  seg.,  to  have  Stanley  removed  from  pos- 
session of  certain  premises.  He  alleged  two 
grounds  therefor:  (1)  That  the  defendant 
had  rented  the  place  for  tbe  year  1911  and 
failed  and  refused  to  pay  the  rent  (2)  That 
the  defendant  held  over  beyond  his  term  and 
refused  to  deliver  possession.  Demand  for 
possession  was  alleged.  The  defendant  filed 
a  counter  affidavit  denying  that  he  held  by 
lease,  rent,  or  otherwise  under  the  plaintiff. 
After  a  verdict  In  favor  of  the  plaintiff  and 
the  refusal  of  a  new  trial,  the  case  was 
brought  to  this  court. 

[1]  1.  In  renting  the  place,  Stanley  dealt 
with  J.  B.  Stembrldge,  a  brother  of  the  plain- 
tiff, and  gave  to  J.  E.  Stembrldge  a  note  pay- 
able to  bis  order.  The  evidence  showed  that 
the  land  had  belonged  to  Mrs.  Stanley,  who 
conveyed  it  to  G.  M.  Stembridge,  and  that  his 
brother  was  acting  as  bis  agent  In  making 
the  contract  of  rental  with  Stanley.  After 


taking  the  note  In  his  own  name,  tbe  agent 
assigned  it  to  his  principal.  Objection  was 
made  to  the  admission  m  evidence' of  the  note 
on  the  ground  that  it  was  not  made  to  G.  M. 
Stembrldge  as  landlord,  but  that  he  appeared 
to  be  the  assignee  thereof,  which  did  not  au- 
thorize him  to  proceed  to  dispossess  Stanley 
by  summary  proceedings  under  tbe  statute. 
The  plaintiff  contended  that  he  was  the  land- 
lord and  tbat  the  defendant  had  failed  to  pay 
the  rent  The  rent  note  was  admissible  to 
show  that  the  rent  was  unpaid,  and  tbat  It 
was  held  by  tbe  plaintiff  and  was  not  out- 
standing in  the  hands  of  another.  If  there 
were  no  other  evidence  on  the  subject,  it 
might  not  show  a  right  of  dispossession  by 
summary  process,  though  it  would  carry  the 
right  to  collect  tiie  rent  But. when  accom- 
panied by  evidence  that  the  plaintiff  was  the 
grantee  of  the  title,  and  that  the  payee  of 
the  note  was  merely  his  agent,  tbe  note  and 
assignment  were  admissible 

[2]  2.  While  tbe  issue  in  such  a  proceed- 
ing is  not  one  involving  the  validity  of  the 
landlord's  title,  where  it  appeared  that  the 
defendant  had  first  rented  the  property  from 
another  and  shortly  afterward  had  made  a 
contract  of  rental  with  tbe  agent  of  the  plain- 
tiff. It  was  competent  to  show  that  in  tbe 
meantime  the  original  landlord  had  made  a 
deed  to  the  plaintiff,  who  thereupon  assumed 
control,  and  through  his  agent  made  a  new 
contract  of  rental  with  the  defendant  The 
deed  was  properly  admitted  In  evidence. 

[3]  3.  It  was  argued  that,  as  Stanley  first 
went  Into  possession  as  tenant  of  Mrs.  Stan- 
ley, be  was  estopped  from  denying  her  title  or 
from  attorning  to  another.  This  rule  is  gen- 
erally correct  as  between  landlord  and  ten- 
ant; but  here  Mrs.  Stanley  is  not  asserting 
any  right  or  setting  up  any  estoppel  against 
Stanley.  He  seems  to  be  trying  to  set  up 
an  alleged  estoppel  as  between  him  and  her  in 
order  to  defeat  the  action  of  another  from 
whom  he  later  rented  and  to  whom  he  failed 
to  pay  rent.  In  Hodges  v.  Waters,  124  Ga. 
229,  52  S.  B.  161,  1  L.  R.  A.  (N.  S.)  1811,  110 
Am.  St  Rep.  166,  4  Ann.  Gas.  106,  it  was  rec- 
ognized that  where  a  person  was  In  posses- 
sion as  tenant  of  one,  he  might  nevertbless 
estop  himself  by  contracting  also  with  anoth- 
er claimant  as  his  landlord,  at  least  so  far  as 
to  compel  him  to  pay  rent  during  tbe  agreed 
t^rm,  tbough  he  might  set  up  after  Its  ex- 
piration that  he  held  under  the  original  land- 
lord and  tbat  the  person  with  whom  be  later 
contracted  was  not  his  landlord  or  entitled 
to  the  rent  See,  also,  in  this  connection, 
Bullard  V.  Hudson,  125  Ga.  393,  64  S.  E. 
132.  But  it  has  also  been  held,  on  a  proceed- 
ing begun  after  the  end  of  tbe  term  of  rental, 
to  dispossess  one  as  a  tenant  holding  beyond 
his  term,  or  for  failure  to  pay  rent  that  the 
latter  may  show  that  pending  the  term,  the 
landlord  conveyed  the  property  to  another 
and  thus  destroyed  his  right  to  possession 
after  the  term  had  wded.  Raines  v.  Hind- 
man,  136  Ga.  460,  71  S.  B.  788, 38  L.^  A.  (N.  . 
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S.)  863,  24  Ann.  Cas.  S47;  Beall  t.  Davot- 
port,  48  Ga.  166,  15  Am.  Sep.  6B6w  Staxdey 
aeemB  to  have  been  somewhat  anxious  to  set 
np  an  estoppel  against  Mm  self  In  faTor  of 
Bfn.  Stanley,  without  showing  any  actual 
light  on  her  part,  in  order  to  defeat  the  pay- 
ment of  rent  to  Mrs.  Stanley's  grantee,,  who, 
so  far  as  tlils  record  shows,  succeeded  to  her 
rights  as  .landlord.  Morrow  t.  Sawyer,  82 
Ga.  226,  8  S.  B.  61.  A  warranty  deed  from 
Mia.  Stanley  to  Stembrldge  was  In  evidence. 
There  was  no  denial  of  Its  execution.  Stan- 
ley merely  swore  that,  after  bis  trade  with 
J.  B.  Stembrldge  In  r^rd  to  the  rental  of 
the  place.  Mrs.  Stanley  told  him  that  she  bad 
not  sold  tbe  place  and  did  not  Intend  to  do  so. 
This  bit  of  hearsay  was  not  enough  to  re- 
Uere  him  from  his  obligation  to  pay  tbe  rent 
doe  to  tbe  grantee  In  the  deed  or  snrrender 
possession  to  him. 

Hie  decision  In  Grlzstrd  t.  Boberta,  UO 
Ga.  41.  86  S.  B.  201,  was  dted  as  controIUng 
the  preaoit  case,  niere,  however,  on  a  pro- 
ceeding to  dispossess  a  tenant,  he  sought  to 
set  np  against  bis  landlord  that  there  had 
been  a  conv^ance  of  title  before  be  rented 
the  land,  and  that  bis  landlord  tSierefore  had 
no  title  when  tbe  tenant  mate  the  contract  of 
rental  and  entered  into  posseaaton.  fHiera 
was  a  conflict  in  the  evidence  as  to  whether 
the  landtord  bad  ever  parted  with  the  title. 
The  tenant  waa  held  to  be  estopped. 

[4, 1]  4Ji,  If  the  jury  found  in  favor  of 
the  landlord,  what  was  the  measure  of  tbe 
recovery  as  to  double  rent?  The  rental  waa 
payable  in  cotton.  For  the  year  1911  the 
agreed  rental  was  400  pounds  of  lint  cotton, 
classed  "good  mlddUng."  The  plalntUf  testi- 
fied that  for  the  year  1912  he  rented  the 
place  to  another  for  1,100  pounds  of  lint 
cotton  but  could  not  give  possession  because 
the  defendant  would  not  yield  it,  and  tbat  he 
thought  tbe  place  was  worth  for  rent  1,200 
pounds  of  lint  cotton.  The  presiding  Judge 
charged  In  effect  that,  if  the  plalntUf  should 
recover,  he  could  recover  double  the  value  of 
the  agreed  amount  of  cotton  to  be  paid  as 
rent  for  that  year,  and  that  for  the  part  of 
the  year  1912  which  had  elapsed  before 
tbe  trial  the  measure  would  be  double  the 
value  of  the  place  for  rent  for  such  fra^on- 
al  part  of  the  year.  It  does  not  appear  ex< 
actly  when  the  demand  for  possession  was 
made.  It  has  been  held  that  double  rent 
only  begins  to  run  from  the  date  of  such  de- 
mand, and  that  this  form  of  procedure  la 
not  appropriate  for  the  collection  of  single 
rent  due  under  a  contract  Talley  v.  Mitch- 
ell, 138  Qa.  392  (4).  397,  76  S.  E.  465. 

If  the  demand  for  possession  was  made 
after  the  term  of  rental  had  expired,  from 
the  date  of  such  demand  double  rent  could  be 
collected.  What  would  be  its  measure?  On 
this  subject  It  must  be  frankly  confessed  that 
some  confusion  has  arisen  in  the  decisions 
of  this  court  As  early  an  authority  as  Lord 
Coke  declared:  "There  is  a  great  diversity 


between  a  tenant  at  will  and  a  tenant  at 
sufferance,  for  tenant  at  will  is  always  by 
right,  and  tenant  at  sufferance  entereth 
a  lawful  lease  and  holdetfa  over  by  wrong. 
A  tenant  at  sufferance  Is  he  that  at  the  first 
came  In  by  lawful  demise  and  after  bis  es- 
tate ended  contihueth  in  possession  and 
wrongfully  holdeth  over.**  Co.  Utt  57b. 
Other  common-law  authorities  have  followed 
this  definition.  Thus  Bla<Astone  says  that: 
**An  estate  at  sufferance  is  where  one  comes 
Into  possession  of  land  by  lawful  title  but 
keeps  it  afterwards  without  any  title  at  alL 
As,  if  a  man  takes  a  lease  for  a  year  and, 
after  a  year  is  expired,  continues  to  hold 
the  pmilses  without  any  fresh  leave  from 
the  owner  of  the  estate."  2  BL  Com.  *15& 
In  1  Taylor's  Landlord  and  Tenant  C9th  EdJ 
i  64,  It  is  said  that:  "A  tenancy  at  snffei^ 
ance  arises  whea  a  man  comes  Into  posses- 
sion lawfully  but  holds  over  wrongtnlly  aft* 
er  the  detwminatlon  of  bis  Interest^  dUCMr- 
Ing  In  tfils  respect  from  a  tenancy  at  will, 
whrae  the  IkolcUng  Is  by  the  landlord's  per> 
mission."  It  la  immaterial  here  to  notice 
a  distinction  which  baa  ben  made  aa  to 
whether  tbe  occupant  has  come  Into  the  ea- 
tate  by  act  of  tbe  law  or  by  act  <tf  another 
party.  See,  also,  1  Undarhffl  on  Landlord 
and  Tenant;  226  (|  162)  et  sea.;  1  TtOaar 
<ni  Landlord  and  Tenant;  |  16  et  seq.  The 
definition  of  Blackston^  quoted  above^  has 
been  adopted  by  this  court,  and  it  baa  been 
held  tbat  after  tbe  termination  of  the  torn 
of  a  tenant.  If  he  holds  over,  be  becomes 
a  tenant  at  sufferance,  unless  sometlifaig  is 
done  to  change  that  status  to  some  otiier, 
as,  for  instance,  to  turn  It  into  a  tenancy  at 
will  or  for  another  period  or  term.  Godfrej 
V.  Walker,  42  Ga.  662,  574;  Smith  v.  Single- 
ton, 71  Ga.  68,  70;  Crawford  v.  Crawford, 
139  Ga.  394,  398,  77  S.  E.  657,  and  citations: 
Civil  Code,  SS  3697,  3700.  In  WiUla  v.  Har- 
rell,  11$  Ga.  906,  45  S.  E.  794,  it  waa  held. 
In  a  decision  concurred  In  by  the  entire 
bendi,  that:  "A  tenant  by  the  month  whose 
term  ends  with  the  calendar  year  is,  after 
tbe  expiration  of  his  term,  a  tenant  at  suf- 
ferance and  continues  as  such  until  there 
has  been  some  affirmative  actlcm  by  the 
landlord  which  has  the  effect  of  converting 
the  tenancy  Into  some  oth^  form.** 

What  action  will  change  a  tenancy  at 
sufferance  into  a  tenancy  at  will,  or  whether 
under  some  circumstances  nonaction  might 
suffice,  is  not  now  before  us.  The  expression 
sometimes  used  that  a  tenant  at  sufferance 
is  In  possession  as  a  result  of  the  laches  or 
neglect  of  the  landlord  can  properly  mean 
no  more  than  that  at  the  end  of  the  tenant's 
rightful  holding,  the  landlord  has  an  Immedi- 
ate rl^t  to  possession.  If  he  obtains  posses- 
sion at  once,  there  is  of  course  no  holding 
ov^r  or  tenancy  at  sufferance.  If  he  does 
not  do  so  at  once  but  allows  some  Interval, 
though  short,  to  elapse  between  the  end  of 
tbe  term  and  taking  rtc^a  to-aoiinlre  dosbbs- 
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slon,  and  the  tenant  contlnaes  to  hold  with- 
out Tight,  this  constitutes  a  tenancy  at  suf- 
ferance. We  do  not  mean  to  aay  that  the 
relation  of  landlord  and  tenant  most  hare 
previously  existed  by  contract  In  order  that  a 
tenancy  at  sufferance  may  arise;  bat  we 
are  now  dealing  wiOi  a  case  of  Quit  c3iar* 
acter. 

Some  statutes  and  some  dedaions  have 
employed  the  expression  "at  (or  by)  snffer- 
ance"  loosely,  without  an  apparoit  appreci- 
ation of  Its  legal  significance,  and  sometimes 
as  if  it  meant  by  permission.  Where  a  stat* 
ute  has  made  use  of  the  expression  in  an 
inexact  sense.  It  la  not  snrprising  that  the 
courts  of  the  Jurisdiction  have  at  timee 
fallen  Into  a  like  careless  or  Inapt  method 
when  dealing  with  such  a  statute.  This 
class  of  statutes  and  decisions  is  Illustrated 
by  the  law  enacted  in  Galifomla  and  the  da* 
dsion  In  Moore  r.  Morrow,  28  Cal.  661. 
Moreover,  an  expression  of  Lord  Coke  to 
the  effect  that  there  could  be  no  tenancy  at 
■ufTerance  against  the  King,  but  he  that  hold- 
etb  over  In  such  a  case  Is  an  intruder,  as 
there  Is  no  laches  to  be  Impnted  to  the  EOng, 
baa  a^narail^  misled  some  Judges. 

If  courts  )uiA  that  to  create  a  traaney  at 
will  fliaw  mnst  be  some  laches  <a  negligence 
of  the  landlord  In  a  sttise  dlfferatt  from 
that  moitlcmed  abo^  tbey  mnst  Inevitably 
fall  Into  confusion.  What  sort  of  ladies  or 
ne^lgance  la  requisite,  and  for  what  time,  be- 
fore a  tenancy  at  anflerance  commences? 
And,  from  the  aid  of  the  tenant^s  term  until 
this  ladies  has  ripened,  what  la  the  relation 
between  the  parties?  It  la  not  one  ct  ten- 
ancy by  contract;  for  ttie  contract  term  has 
ended.  It  la  not  a  tenancy  at  win,  for  that 
Involvea  rlghtflil  possession,  until  the  tenan- 
cy la  terminated.  It  cannot  be  dealt  with 
as  a  trespass,  at  least  until  after  re-entry. 
The  tenant  has  not  the  right  to  retain  pos- 
session after  the  end  of  his  teruL  Upon  such 
termination,  If  he  remains  in  possession 
without  more,  what  Is  his  status.  If  not  that 
of  a  tenant  at  sufferance?  The  truth  Is  that 
statutes  and  decisions  which  use  the  words 
•*at  BTifferance"  as  if  they  Involved  some  per- 
mission or  recognition  of  a  continued  ten- 
ancy lose  sight  of  the  fundamental  distinc- 
tion between  a  tenancy  at  will  and  a  ten- 
ancy at  sufferance,  namely,  that  in  one  the 
possession  Is  rightful,  in  the  other  wrong- 
fuL  Our  own  statute  does  not  define  a  ten- 
ancy at  sufferance  or  require  any  notice  to 
make  it  a  wrongful  possession.  It  recogniz- 
ee the  distinction  between  such  a  tenancy 
and  one  at  will  and  leaves  the  common-law 
definition  of  a  tenancy  at  sufferance  to 
stand. 

In  Purtell  v.  Parris,  137  Qa.  318,  78  a  B. 
634,  this  court  fell  into  the  Inadvotence  of 
declaring  that  upon  the  termination  of  a 
tuanre  toon,  it  he  £alled  or  refused  to  de- 


liver possession  on  demand,  where  tliere 
had  been  no  laches  by  the  landlord  In  mak- 
ing the  demand,  the  tenant  did  not,  rea- 
son of  his  occupancy,  become  a  tenant  at 
sufferance.  From  what  has  been  said  above 
It  wlU  appear  that  this  was  contrary  to  the 
weight  of  authority  and  to  previous  deci- 
sions of  this  court  and  must  yield  to  them. 
In  the  opinion  in  the  Purtell  Case  it  wu 
said  that  in  Willis  v.  Harrell,  supra,  there 
had  been  a  delay  of  some  years  In  Institut- 
ing a  proceeding  to  oust  the  tenant  In  Wil- 
lis Case,  however,  it  was  not  held  that  this 
delay  was  necessary  to  create  a  tenancy  at 
sufferance,  but  that  audi  a  relation  arose 
after  the  exjdration  of  the  tenant's  contrac. 
tual  term,  and  that  the  delay  had  not  chang- 
ed it,  in  the  absence  of  anything  further.  It 
would  be  anomalous  to  bold  that  a  landlord 
would  be  entitled  to  a  summary  remedy 
against  a  tenant  wrongfully  holding  oyer, 
provided  the  landlord  himself  had  been 
guilty  of  laches,  but  that  he  would  be  de- 
nied the  remedy  if  he  were  diligent  in  seek- 
ing It 

In  Talley  v.  Mitchell,  supra,  by  the  con- 
tract, as  it  appears  in  the  record,  the  term 
of  the  tenancy  was  three  years,  expiring 
April  80,  1911.  In  1009  the  tenant  refused 
to  pay  the  agreed  rent  or  to  resign  posses- 
sion, claiming  a  reduction  on  account  of  a 
partial  destruction  of  the  premises  by  fire. 
The  trial  b^an  on  May  1,  lfill«  and  ended 
the  next  day.  It  was  held  that  the  landlord 
was  entitled,  under  the  statute,  to  recover 
double  the  contract  rate  from  the  time  of 
the  demand  for  possession  until  the  triaL 
It  was  not  a  case  of  holding  after  the  ex- 
piration of  the  contractual  term.  Where  the 
double  rent  recoverable  is  within  the  term, 
it  is  measured  by  double  the  contract  rental. 
If  it  Is  wholly  after  the  expiration  of  the 
term  and  based  on  the  existence  of  a  tenan- 
cy at  sufferance,  double  the  rental  value  is 
recov^able. 

[6]  6.  The  evidence  as  to  the  value  of  the 
place  for  rent  was  stated  In  pounds  of  lint 
cotton.  The  court  in  his  charge  stated  what 
waa  contended  by  the  plalntlfl  as  to  its  value 
In  money.  But  there  la  not  a  word  of  evi- 
dence in  the  record  on  tbla  subject  The 
jury  found  an  amount  In  money.  How  tbey 
arrived  at  the  amount,  or  on  what  the  Judge 
based  his  charge  on  that  subject,  la  not  ap- 
parent 

From  what  has  been  said  It  ainwars  that 
a  new  trial  must  be  granted.  In  some  re- 
spects the  diaige  of  the  court  did  not  accord 
with  tiie  foregoing  dlsensidon.  It  would  not 
be  beneficial  to  take  up  separately  each 
ground  of  the  motion  for  a  new  trial.  Bx- 
cept  aa  Indicated,  the  criticisms  upon  the 
charge  and  the  objection  to  erldenoe  were 
without  merit 

Judgment  rerersed.  AU  the  Jnstlcea  con- 
cue; 
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OBBBB  et  mL     POPB  et  al. 
(Bopnmc  Court  of  Georgia.    Oct  15, 
(Ej/llabut  by  the  Court.) 

L  Snomo  Pebfobuancb  (i  78*>— Oortbaoib 

Bnfobcsable. 

Courts  of  equity  (or,  in  this  state,  a  oonrt 
exercisiiu  eQuitable  jurisdiction)  will  not  gen- 
erally unaertake  to  enforce  the  specific  perform- 
ance of  a  contract  for  pereonal  services  which 
are'material  or  mechanical  in  character. 

[Ed.  Mote.— IV>r  other  cases,  see  ^edfio  Pel' 
formance,  Cent.  Dig.  K  Dee.  Dig.  | 

73.*J 

2.  SfEOIFIO  PKBFOnUROK  (S  78*)— GOBTUCT 

Enfobceable. 

Courts  of  equity  will  not  decree  specific  per' 
formance  of  contracts  for  nersoual  services  in- 
volving the  exercise  of  skni,  judgment,  and  dis- 
cretion, continuous  in  their  character,  and  run- 
ning through  a  period  of  99  years,  thus  requiring 
the  protracted  supervision  of  the  court 

[Ed.  Not«.— For  other  cases,  see  Specific  Pet^ 
formance,  Gent  Dig.  H  Dec.  Dig.  | 

78.*] 

8.  teleabafhb  and  telephones  (|  16*)— 
Lbabbs— Opebation  and  Effect. 

Where  the  owners  of  a  telephone  exchange 
and  certain  lines  of  poles  and  wires  sold  or  leas- 
ed tor  a  term  of  99  years  a  particular  line,  with 
ten  telephones,  and  the  wires,  poles,  etc.,  con- 
nected therewith,  and  agreed  that  for  the  period 
mentioned  the  parties  to  whom  the  agreement 
was  made  and  ueir  heirs  and  assigns  Bhonld  be 
accorded  without  fee  or  charge,  full  connection 
with  the  exchange,  and  upon  all  lines  in  the 
county  then  owned  and  operated  by  the  parties 
making  the  covenant,  and  this  privilege  and  right 
was  declared  to  be  binding  upon  the  assigns  and 
heirs  of  such  covenantors,  so  that  it  should  be 
operative  against  all  purchasers  holding  under 
them,  such  agreement  was  not  one  in  the  nature 
of  an  easement  or  one  running  with  land,  and 
did  not  bind  a  company  which  purchased  the 
exchange  and  Its  connecting  lines  and  property 
appurtenant  thereto  from  a  corporation  to  which 
tney  bad  been  transferred  by  the  covenantors. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  f  10;  Dee.  Dig.  | 
W.*J 

4.  TeUCOBAPHS   AMD  Tblbphoneb  Q  16*)— 

Lease— Action  on  Covenant— SumciENCT 

OF  Evidence. 

As  to  the  corporation  which  was  alleged  to 
have  been  formed  by  the  covenantors,  and  in 
which  they  "incorporated  their  telephone  inter- 
ests," there  was  sufficient  evidence  to  submit  to 
the  jury  the  questioo  of  whether  such  corpora- 
tion assumed  or  became  bound  by  the  covenant 
and  liable  in  damages  for  its  breach. 

[Ed.  Note.— For  other  cases,  see  Telegrapba 
and  Telephones,  Gent  Dig.  |  10 ;  Dee.  l^lg.  i 
16.*] 

6.  Specific  Pesforuancb  (8  123*)— Question 

FOB  JUBT— BbEACH  OF  COVENANT— DAM- 
AGES. 

There  being  evidence  to  show  that  tbe  cove- 
nantors ccmveyed  the  telephone  exchange  and 
property  connected  therewith  and  placed  It  be- 
yond their  power  to  carry  out  the  covenant  above 
recited,  and  that  those  holding  by  purchase  under 
them  refused  to  do  so,  there  was  enou^  to  sub- 
mit the  case  to  the  jury  for  tbe  purpose  of  de- 
termining whether  the  covenantors  were  liable 
in  damages  in  Iten  of  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
fagnance.  Cent  Dig.      397-399;   Dec.  Dig.  | 

Error  from  Superior  Court,  Jasper  Coun- 
ty ;  Jas.  B.  Park,  Judge. 


Action  by  R.  J.  J.  Greer  and  others  against 
C.  H.  Pope  and  others.  Judgment  tor  de- 
fendants, and  plaintiffs  bring  error.  Affirm- 
ed in  part,  and  reversed  In  part 

Greer  and  others  filed  their  [>etltlon 
against  C.  H.  Pope  and  C.  H.  Ballard,  Jr^ 
the  Monticello  Telephone  Company,  and  tbe 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany. It  was  allied  that  on  April  4,  1906, 
Pope  and  Ballard  entered  Into  a  contract 
with  Greer  and  others,  by  which,  in  consider- 
ation of  $275,  the  former  transferred  and 
conveyed  to  the  latter,  their  heirs  and  as- 
signs, a  certain  telephone  line  known  as  the 
"Winfred  Line,"  extending  from  Monticello 
to  PIttman's  Ferry,  together  with  ten  tele- 
phones, wires,  poles,  franchises,  permits, 
etc.,  "to  have  and  to  hold  tbe  same  for  and 
dnring  the  period  of  99  years  from  tbe  date 
of  this  Indenture."  Tbe  contract  contained 
the  following  covenant:  "It  is  further  agreed 
that  for  the  period  aforesaid  parties  of  the 
second  part,  their  heirs  and  assigns,  shall 
liave  and  be  accorded,  without  fee  or  charge, 
full  connection  with  the  Monticello  Ex- 
change, and  upon  all  lines  of  the  county  of 
Jasper  now  owned  and  operated  by  the  said 
a  H.  Ballard,  Jr.,  and  C.  H.  Pope;  and  this 
privilege  and  right  Is  bereby  declared  aa 
binding  upon  the  assigns  and  h^rs  of  the 
parties  of  tbe  first  part,  so  that  tbe  same 
shall  be  op^nted  against  all  persons  holding 
under  them;  and  the  partly  of  the  first  part, 
their  heirs  and  assigns,  shall  have  the  same 
prlvll^es  and  rights  for  tbe  same  period 
upon  the  line  bereby  conveyed  and  trans- 
ferred, which  shall  also  be  binding  npon  all 
persons  holding  under  said  parties  of  the 
second  part**  There  were  other  terms 
whidi  it  la  unnecessary  to  state.  The  plala^ 
tub,  some  of  whom  were  the  origtnal  pur^ 
chasers,  and  some  of  whom  claimed  onder 
original  purchasers,  sought  to  obtain  spedflc 
performance,  or  In  the  alternative  to  recover 
damages  from  the  defendants  for  an  alleged 
breach  of  the  contract  It  was  alleged  that 
Pope  and  Ballard  "Incorporated  their  tele- 
phone Interests"  into  the  Monticello  Tele- 
phone Company,  and  that  subsequently  tbat 
company  sold  and  transferred  its  property 
to  the  Southern  Bell  Telephone  &  Telegraph 
Company,  which  took  with  notice  of  tbe  con- 
tract between  Pope  and  Ballard  and  the 
plaintiffs  or  their  predecessors.  Tbe  other 
material  facts  are  stated  in  the  opinion. 

On  the  trial,  at  the  close  of  the  plalntiirB' 
evidence,  the  court  granted  a  nonsuit;  and 
the  plaintiffs  excepted. 

W.  S.  rioreace.  of  Monticello,  for  plain- 
tiffs  In  error.  Greene  F.  Johnson  and  A.  S. 
Tbnrman,  both  of  Monticello,  for  defendants 
In  error. 

LUMPKIN,  J.  (after  stating  the  facts  is 
above).  [1, 2]  1, 2.  The  rule  tbat  spedflc  per- 
formance of  a  contract  (If  within  the  power 


iz  witmn  the  power 


*For  otbsr  cases  sss  sams  topic  and  svctlon  NUMBER  la  Dm-  Dig.  a  Am.  Di|Pi$(t;^<b; 
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of  a  party)  win  be  generally  decreed,  when- 
ever the  damages  recoverable  at  law  will 
not  be  an  adequate  comi^ensatlon  tor  the 
Donperformance  (Civil  Code  1910,  i  4633),  is 
a  statement  of  a  general  rule,  bat  Is  not  ab- 
solute and  without  exception.  The  codifica- 
tion of  the  general  rule  does  not  change  this 
fact.  Indeed,  the  expression  that  under 
such  circumstances  specific  performance  will 
**be  decreed,  generally,"  recognizes  the  ex- 
istence of  circumstances  under  which  it  will 
not  be  decreed.  In  6  Pomeroy's  Equity  Ju- 
risprudence (3d  Ed.)  I  757,  is  quoted  a  rule 
established  by  courts  as  to  certain  cases  in 
which  specific  performance  will  not  be  de- 
creed, as  follows:  "Although  the  contract 
Is  valid,  and  the  defendant  Is  able  to  do 
what  he  has  undertaken  to  do,  if,  through 
the  want  of  appropriate  means  and  instru- 
mentalities, the  court  Is  unable,  while  pur- 
suing its  ordinary  modes  of  administering 
Justice,  either  to  render  a  decree  or  to  en- 
force the  decree  when  made,  then  the  rem- 
edy will  be  refused."  Among  the  illustra- 
tions given  by  the  author  of  the  second  class 
of  cases  mentioned  are  contracts  for  person- 
al services,  and  those  the  performance  of 
which  would  be  continuous,  and  would  re- 
quire protracted  superrislMi  and  direction. 
Sections  768,  760. 

In  Boquemore  &  Hall  t.  Mitchell,  167  Ala. 
475.  52  South.  423.  140  Am.  St  Rep.  52, 
Mayfleld,  J.,  states  the  rule  thus:  "Courts 
of  equity  will  not  undertake  to  enforce  the 
specific  performance  of  a  contract  for  per- 
scmal  aovices  which  are  material  or  mechan- 
ical, and  not  peculiar  or  Individual;  but 
where  Uie  contract  stipulates  for  special, 
unlqn^  or  extraordinary  services,  or  where 
the  senricea  to  be  rendered  are  purely  in- 
tellectnal  and  individual  in  their  character, 
the  courts  will  grant  an  injunction  In  aid  of 
Vpedflc  performance.  •  •  •  Courts  of 
equity  wfll  decline  Jniisdictlon  to  decree  spe- 
etflc  performance  of  contracts  for  personal 
serrlees  involTlng  the  exercise  of  q>eclal 
skill*  judgment,  and  discretion,  continuous 
tn  their  nature,  and  running  throng  an  In- 
definite period  of  time."  We  will  not  enter 
Into  a  dlacus^on  <Kt  tiie  various  contracts 
which  hare  been  held  ^  he  or  not  to  be  ap- 
propriate subjects  for  spedflc  performance, 
or  the  modem  exception  whldb  has  been 
made  In  regard  to  railroad  operating  con- 
tracts, or  the  granting  of  an  Injunction  to 
restrain  the  breach  of  negative  provisions 
In  a  contract,  or  the  like.  The  present  case 
does  not  involve  any  of  such  matters.  In 
regard  to  the  general  rule  and  the  excep- 
tions, see  Standard  Fasblon  Co.  v.  Siegel- 
Cooper  Co.,  157  N.  T.  60,  51  N.  B.  408,  43 
L.  B.  A.  854,  68  Am.  St  Rep.  749,  753,  and 
the  full  note  thereto;  Electric  Lighting  Co. 
v.  Mobile,  etc..  By.  Co..  109  Ala.  190,  19 
South.  721,  55  Am.  St  Rep.  927,  and  note; 
Roquemore  ft  Hall  v.  Mitchell,  supra ;  West- 
ern Union  Telegraph  Co.  t.  Pennsylvania 


Co.,  129  Fed.  849,  64  G.  O.  A.  285,  68  L.  B. 
A.  968;  Philadelphia  BaU  Club  t.  Lajole, 
202  Pa.  210,  51  AtL  973,  68  L.  B  A.  227,  90 
Am.  St  Bep.  627;  Pomeroy  on  Contracts,  | 
303  et  soq. 

The  general  equitable  rules  on  this  subject 
have  been  recognized  by  this  court  Atlanta 
&  West  Point  R.  Co.  v.  Spe^,  32  Oa.  550, 
79  Am.  Dec.  305 ;  WlUingham  v.  Hooven,  74 
Ga.  233,  58  Am.  Sep.  435;  CIvU  Code  1910, 
6  5496.  Such  cases  differ  widely  from  those 
In  which  a  decree  Is  granted  to  compel  spe- 
cific p«iormance  of  a  contract  to  convey 
property,  which  can  l>e  carried  out  by  one 
decree,  and  requires  no  extended  supervlslou 
by  the  court,  and  no  compulsory  performance 
of  personal  services. 

Tested  by  these  rules,  the  remedy  by  spe- 
cific performance  could  not  be  granted  to  the 
plaintiff,  for  at  least  two  reasons:  (1)  Be- 
cause the  r«nedy  could  not  be  given  by  one 
decree,  but  would  require  supervision  over 
the  conduct  of  the  defendants  during  the 
,  whole  continuance  of  the  lease  or  grant, 
which  was  for  09  years.  The  provision  In 
the  contract  that  certain  parties  (including 
some  of  the  plaintiffs  and  certain  persons 
under  whom  other  plaintiffs  claimed)  should 
"have  and  be  accorded,  without  fee  or 
charge,  full  connection  with  the  Montlcello 
exchange,  and  all  lines  of  the  county  of 
Jasper  now  owned  and  operated  1^  the  said 
O.  H.  Ballard.  Jr.,  and  C  H.  Pope,"  erident* 
ly  does  not  mean  to  grant  a  mere  right  to 
physioUly  connect  wires  with  poles,  but  con- 
templatea  that  the  parties  granting  smch 
privilege  will,  through  themselves  or  thdr 
employes,  and  by  means  of  ai^ropriate  elec- 
trical appliances,  make  connecticais  when  re* 
quired  for  the  use  of  the  telephones  of  the 
other  contracting  parties.  It  was  not  the 
grant  of  an  easement,  and  cases  In  which 
injunctions  have  been  issued  to  restrain  the 
destruction  of  an  easement,  or  of  a  right  In 
the  nature  of  an  easement,  have  no  applica- 
tion. (The  contract  contemplated  the  rendi- 
tion of  services.  It  was  to  continue  tor 
99  years.  To  hold  that  a  court  of  equity 
would  decree  qiedflc  performance,  and  would 
continue  to  Sfverrise  the  rendition  of  the 
services  for  tiie  remainder  of  the  term  men- 
tioned, and  from  time  to  time  determine 
whether  parties  complaining  were  the  parties 
entitled  to  the  services  under  the  contract, 
whether  such  services  had  been  accorded 
without  fee  or  charge,  and  whether,  if  con- 
nection was  made,  it  was  "full  connection" 
with  the  exchange  and  upon  all  the  lines 
owned  by  the  parties  named,  would  impose 
upon  a  court  undertaking  to  administer 
equitable  relief  an  impossible  and  Intolerable 
burden. 

Hitherto  the  case  of  Jarndyce  v.  Jarndyce, 
as  reported  by  Dickens  In  Bleak  House,  has 
been  considered  as  the  typical  Illustration 
of  the  protracted  exercise  of  Jurisdiction 
over  a  case  by  a  <«»^t4,<^^<'^u&§ 
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If  the  snp^or  court,  In  tbe  exercise  of  Its 
equitable  power,  BhonM  undertake  to  decree 
tbe  spedflc  performance,  for  nearl7  a  cen- 
tury, of  the  contract  under  consideration, 
and  to  snperrlse  its  proper  execution  during 
that  time,  the  celebrated  case  motioned 
would  cease  to  occupy  Its  bad  pre-eminence. 

(2)  The  contract  proTldes  for  tbe  perform- 
ance of  certain  personal  services  wliich  are 
material,  and  mechanical,  and  not  peculiar 
or  individual  in  character,  and  it  Is  sonsht 
to  compel  spedflc  performance  of  such  serr- 
Ices. 

[3]  S.  This  was  not  the  sale  of  property 
with  an  eaeement  appurtenant  or  in  gross. 
Tbe  agreement  on  the  part  of  Ballard  and 
Pope  was  that  the  other  parties  to  the  con- 
tract, th^r  heirs  and  assigns,  should  have 
and  be  accorded,  without  fee  or  charge,  full 
connection  with  the  exchange  mentioned  and 
with  other  telephone  lines  owned  and  operat- 
ed by  them.  As  above  Indicated,  this  did  not 
mean  a  mere  physical  connection,  but  con- 
templated tbe  rendition  of  services  and  the 
use  of  electrical  appliances  customary  for 
making  what  is  known  as  a  telephone  con- 
nection. This  was  a  personal  covenant,  and 
not  a  oovenant  running  with  tbe  physical 
property,  or  following  Its  ownership  Into  the 
bauds  of  others,  even  though  the  purchasers 
may  have  taken  with  notice  of  the  contract 
The  Southern  Bell  Telephone  ft  Telegraph 
Company  purchased  the  exchange  and  other 
property  from  the  Montlcello  Telephone  Com- 
pany. It  dora  not  appear  that  there  was  any 
merger  of  tbe  companies.  Tbe  evidence  does 
not  show  that  the  purcba^ng  company  be- 
came obligated  to  the  plaintiffs  to  perform 
the  contract,  though  there  was  some  evidence 
to  the  effect  that  for  two  months  after  the 
sale  to  that  company  it  continued  to  do  so, 
and  that  it  liad  notice  of  the  contract  when  it 
purchased.  Unless  the  Southern  Bell  Tele- 
phone A  Telegraph  Company  assumed  to  car- 
ry out  the  contract,  or  became  legally  bound 
to  do  so,  It  would  not  be  liabl&  Tbe  mere 
agreement  of  Pope  and  Ballard  that  their 
personal  covenant  for  services  should  be 
binding  upon  their  heirs  and  assigns  would 
not  alone  bind  a  purchaser  from  them,  unless 
such  purdiaser  bound  Itself.  The  Southern 
Bell  Telephone  ft  Telegraph  Company  neither 
having  beoi  a  party  to  the  original  agreement 
nor  having  become  bound  thereby,  a  nonsuit 
was  properly  granted  as  to  it  Wallace  v. 
Ann  Arbor,  eta.  By.  Co.,  121  Mich.  588,  80 
N.  W.  672. 

[4]  4.  As  to  tbe  Montlcello  Telephone  Com- 
pany tbe  evidence  la  very  meager.  It  was  al- 
leged by  the  plaintiffs  tliat  after  Pope  and 
Ballard  had  made  the  contract  with  the 
plaintiffs,  or  those  under  whom  they  claimed, 
th^  "incorporated  their  telephone  interests 
>n  the  county  of  Jasper,  and,  after  incor- 
porating said  interests  as  aforesaid,  accepted 
and  transacted  business  according  to  the 


stipulations  of  said  deed  chargeable  to  said 
G.  H.  Pope,  and  0.  H.  Ballard,  Jr.,  on  flie  res- 
ervattons  in  said  deed  to  petitioners  or  Uieir 
asstgnB.**  This  allegation  la  admitted  In  ttw 
answer  of  the  defoidanta.  The  charter  of 
the  company  was  not  Inttodnced  tn  evidence 
nor  was  the  contract  by  whl(3i  the  corpora- 
tion took  over  from  Pope  and  Ballard  'their 
telephone  intereets"  shown.  There  was  evi- 
dence to  the  effect  that  this  company  con- 
tinued to  perform  the  stipulations  of  the 
original  contract  until  the  sale  to  tbe  South- 
em  Bell  Telei^oue  A  Telegraph  Company, 
about  September  2.  1900.  While  it  la  not 
very  dear  whether  Pope  and  Ballard  sold 
thdr  proper^  to  the  new  company,  or  what 
were  the  terms  of  tbe  contract  by  which  the 
latter  took  possession,  we  think  there  was 
enoo^  to  authorize  tbe  Jury  to  Infer  that 
the  company  assumed  the  obligations  of  Pope 
and  Ballard  to  tbe  plaintiff,  and  there  is  no 
evidence  to  negative  this  possible  Inference- 
Wallace  V.  Ann  Arbor,  etc.  By.  Co.,  supra. 

[6]  6.  The  evidence  tended  to  show  that 
Pope  and  Ballard  had  agreed  that  the  parties 
with  whom  they  contracted,  and  their  heirs 
and  assigns,  should  have  and  be  accorded,  free 
of  chaise,  full  connection  with  the  exchange 
and  certain  other  lines;  that  the  plalntUb 
had  not  been  accorded  such  connection ;  and 
tliat  Pope  and  Ballard  and  the  company 
whidi  they  organised  had  put  It  beyond  their 
power  to  furnish  such  services  by  selling 
their  property  to  the  Southern  Bdl  Telephone 
ft  Telegraph  Company.  Damages  were  pray- 
ed in  case  for  any  reason  spedflc  perform- 
ance conid  not  t>e  granted.  We  think  there 
was  enough  in  the  evidence  to  require  a 
submission  of  the  case  to  the  Jury  In  bo  far 
as  it  sought  to  recover  damages  against  Pope 
and  Ballard  and  the  Montlcello  Telephoae 
Company.  Civil  Code  1910,  {  4638.  It  was 
contended  that  the  allegata  and  probata  did 
not  agree,  and  that  tbe  evidence  showed  a 
substantial  compliance  with  the  contract 
We  think  there  was  enough  for  the  Jury  to 
pass  upon  as  to  whether  there  was  a  breach 
of  contract  with  damages  arising  therefrom. 
It  does  not  follow.  In  this  equitable  proceed- 
ing, that  if  all  of  tbe  plaintiffs  may  not  sbow 
the  same  damage,  there  can  be  no  recovery.  If 
there  has  been  a  breach  of  the  contract  By 
reason  of  the  court's  announcement  that  It 
was  useless  to  go  further  In  the  lntn>dacti<m 
of  evidence,  the  plaintiffs'  ootmsd  did  not  fol- 
ly develop  tils  case  as  to  damages. 

In  accordance  with  what  is  said  above,  tlis 
Judgment  granting  a  nonsuit  Is  affirmed  so 
far  as  tbe  Southern  Bell  Telephone  ft  Tele- 
gi'aph  Company  is  concerned,  and  is  reversed 
as  to  Pope  and  Ballarjl  and  the  Montlcello 
Telephone  Company  In  so  tar  as  It  Is  sought 
to  recover  damages  from  them  tor  a  breach 
of  the  contract 

Judgment  affirmed  la  part  and  nversad  In 
part  AU  the  Justloes  ooncor. 
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NBAL  «t  aL  r.  NBAL  at  aL 
(Bapreme  Ooart  of  0«orgl&.  Oct  15, 1918.) 

(Stitdbu*  by  th«  OomtJ 

PABTmoir  a  114*>— ATTOKin'a  Ste»— al- 
low akcs—^'Bzpinbks." 

Where  certaio  tenantB  in  common  file  a  pe- 
tition for  partition  against  tlieir  cotenanta,  who 
do  not  denre  partition,  but  make  no  resistance, 
and  Ae  property,  being  tncapable  of  division 
by  metei  and  boonds,  u  sold  nnder  order  of 
eonrtj  and  the  proceeds  are  brought  into  court 
for  dlfltribntion,  the  applicants  for  partition  are 
not  entitled,  in  the  absence  of  a  itatntor;  pro- 
Tision  to  that  effect,  to  bare  fees  awarded  to 
their  attorney  from  tbe  tand,  tbn*  requiring 
their  cotenanta  to  eontribnte  to  the  payment  of 
anch  feet. 

(a)  CivU  Code  1910,  H  5S66,  S366,  which  pro- 
Tide  that,  if  land  Is  iDcapable  of  division  br 
metes  and  boxmda,  it  sliall  be  sold  by  commiB- 
Bioners,  onder  order  of  the  court,  and  tbe  pro- 
ceeds shall  be  divided,  "after  deducting  the  ex- 
penses of  the  proceeding"  do  not  authorize  the 
award  from  the  fund  of  fees  for  the  attorneys 
representing  the  applicants  for  partition. 

[B^  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  U  440-449 ;  Dec.  Dig.  i  114.* 

For  other  definitions,  see  Words  and  Phrases, 
▼d.  8,  pp.  2590-2593;  toL  8k  p.  7657.] 

Error  from  Superior  Goorti  Floyd  Connty ; 
John  W.  Maddoz,  Judge. 

Application  for  partition  by  John  M.  Neal 
and  others  against  James  Neal  and  othera. 
From  a  Judgment  denying  the  appllcattou, 
plalntiffa  brtaig  error.  Afflrmed. 

Gopeland,  Hamilton  A  Hntdboia,  of  Bome, 
tor  plaintlflB  in  error.  Denny  ft  Wrli^t,  of 
Rome,  ft>r  defendants  In  error. 

■LUMPKIN,  J.  Certain  tenants  in  common 
filed  a  petition  for  partition  against  their 
CO  ten  ante.  The  latter  were  opposed  to  a  par- 
tition, and  employed  counsel  to  resist  it  if 
I>o88lble.  No  objections  were  filed,  because 
the  counsel  employed  concluded  that  there 
was  no  legal  ground  for  so  doing.  Tbe  land 
was  sold,  and  the  proceeds  amounting  to 
f9,100  were  brought  Into  court  for  distrlbn- 
tlon.  The  applicants  for  partition  filed  a 
petition  to  have  fees  awarded  from  the  fond 
to  tbe  attorneys  who  represented  them,  alleg- 
ing that  such  attorneys  directed  the  proceed- 
ings, including  the  advertisement,  report  of 
the  commlssIoDers,  and  other  work  neces- 
sary to  make  the  action  legal.  The  matter 
■was  submitted  to  the  presiding  Judge  without 
a  Jury.  He  denied  the  application,  and  the 
applicants  excepted.  It  has  been  said:  "In 
the  United  States,  attorney's  fees  are  not  or^ 
dlnarily  recoverable  as  costs.  Therefore  in 
suits  for  itartltlon  they  cannot  be  recovered 
unless  their  recovery  Is  specially  and  clearly 
authorized.  G^eral  expressione  In  statutes 
authorizing  the  allowance  of  costs,  or  of 
costs  and  expenses,  are  not  aufiSdent  to  sup- 
port an  allowance  to  any  of  the  parties  on 
accottnt  of  necessary  disbursements  to  obtain 
the  services  of  attorneys."  30  Cyc.  298  (7); 
Jordan  v.  Farrow,  130  Ala.  ^8,  80  South. 


888 :  Hntts  r.  AQirtln,  184  Ind.  587,  83  N.  E. 
876;  Coles  v.  Coles,  13  N.  J;  Eq.  3%;  Butler 
V.  Bntier,  73  8.  C.  402,  58  a  646;  Legg 
T.  Legg,  34  Wash.  132,  79  Pac.  130;  Lang  v. 
Constance,  46  S.  W.  693,  20  Ky.  Law  Rep. 
602.  There  are  authorities  to  the  contrary ; 
but  we  think  these  contain  the  sounder  rul- 
ing. Tbe  statute  of  this  state  makes  no  pro- 
vision in  terms  for  tbe  payment  of  fees  of 
counsel  In  such  cases.  It  declares  that,  if 
division  of  lands  by  metes  and  bounds  can- 
not be  made,  the  court  shall  order  a  sale 
by  three  commlsslonera.  After  the  sale  the 
commissioners  are  required  to  make  a  return, 
and  the  court  shall  order  the  proceeds  to  be 
divided,  "after  deducting  the  expenses  of  the 
proceedings."  In  several  of  the  cases  above 
cited,  there  were  statutes  providing  for  tbe 
payment  of  expenses;  but  this  was  held  not 
to  Include  attorney's  fees,  miat  tbe  words 
"costs  and  expraises"  do  not  necessarily  in- 
clude attorney's  fees  will  be  seen  from  the 
decision  in  Ball  v.  Vason,  66  Ga.  264.  where 
that  expression,  used  in  a  direction  given  by 
this  court  to  a  trial  court  in  regard  to  dis- 
tributing a  fund,  was  held  not  to  do  so.  The 
analogy  sought  to  be  drawn  between  this 
case  and  those  in  which  diligent  credltoi^s, 
by  equitable  proceedings  against  a  debtor 
bring  a  fund  into  court.  In  which  others  seek 
to  share,  is  not  sound.  The  allowance  of 
fees  provided  by  the  statute  (ClvU  Code  1910, 
S  6290)  in  cases  where  a  food  la  raised  by 
process  of  garnishment  r^ts  on  the  same 
basis  of  reason  as  the  equitable  cases  last 
mentioned,  as  will  appear  from  the  language 
of  the  code  section  dted,  that  the  fund  shall 
be  paid  over  to  creditors  of  the  defendant  ac- 
cording to  priorities;  "the  expenses  of  the 
moving  creditor  being  first  paid  pro  rata  by 
the  Judgment  creditors  receiving  the  benefit 
of  bis  dlUgffiice."  ■  To  require  tenants  in  com- 
mon who  do  not  wish  a  partition  to  pay  a 
part  of  the  attorney's  fees  of  those  who  do 
BO  desire  is  quite  another  proposition. 

Judgment  affirmed.  AU  tbe  Justices  con- 
cnr. 

OM  Oa.  76B> 

BELL  V.  TERDBL. 
(Snpnme  Court  of  Georgia.    Oct.  16,  1913.) 

(SvtUbiu  by  Ms  OonrQ 

1.  Pnocns   (8   67*)— Aoknowuedguent  or 
SxBVic*— Bffkot. 

On  September  26,  1884,  D.  B,  Verdel  filed 
suit  in  the  superior  court  on  a  promissory  note 
against  J.  B.  Bell,  returnable  to  ttie  Mardi 
term,  1886.  No  service  oC  the  petition  and  pro- 
cess was  made  on  the  defendant,  but  three  aays 
after  the  adjournment  of  the  March  term  the  de- 
fendant riraied  the  following:  "Due  and  legal 
service  of  uie  within  writ  acknowledged.  Copy, 
copy  process,  and  all  other  further  notice  waiv- 
ed.'' At  the  next  September  term  (no  defense 
having  been  filed)  Juogment  was  rendered  for 
plaintlfC  by  defauJt  Execution  was  issued  on 
October  13.  1885,  and  thereafter  in  1890.  1896, 
and  1901.  the  sheriff  entered  returns  of  nulla 
bona  on  the  execution.  In  1911  the  adminlstra- 
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tor  of  Verdel,  with  the  will  aonexed,  filed  suit 
in  th«  snperior  court  to  revise  tbe^  jadgment,  al- 
leged to  have  become  dormant.  The  defendant 
having  died,  his  administrator  instituted  sepa- 
rate suit  to  enjoin  the  scire  facias  proceeding, 
on  the  ground  that  the  judgment  was  void  all 
initio,  because  it  was  rendered  at  the  appearance 
term  of  the  court,  and  the  defendant  was  not 
afforded  bis  day  in  court,  and,  if  revived,  the 
judgment  would  operate  as  a  cloud  on  title.  No 
demurrer  was  filed,  but  the  answer  set  up  that 
the  plaintiff  had  a  complete  remedy  at  law.  The 
heanns  was  bad  on  the  petition  and  answer,  and 
nertidn  evidence  whereby  the  case  was  present- 
as  stated  above.  The  Judge  dissolved  the  re- 
dtraining  order  previously  granted,  and  refused 
an  ad  interim  injunction.  The  exception  is  to 
this  judgment  Seld,  the  acknowledgment  of 
service  by  the  defendant  entered  after  the  ap- 
pearance term  Is  not  to  be  constraed  as  an  ac> 
Knowledgment  that  the  petition  and  pvoceas  had 
been  legally  served  on  the  defendant  the  requisite 
time  before  the  appearance  term. 

[Ed.  Note.— For  other  cases,  see  Process, 
Gent.  Dig.  H  S4,  161;  Dec.  Dig.  |  67*] 

2.  Judgment  (S  17*)— Rbkditiow— VALrorrr. 

The  judgment  rendered  at  the  next  ensuing 
term  after  the  acknowledgment  was  void.  Har- 
rell  V.  Davis  Wagon  Ca,  140  Ga.  127,  78  S.  B. 
7ia 

[Ed.  Not&— For  other  cases,  see  Judgment, 
Cent.  Dig.  H  167,  422;  Dec  Dig.  S  17.«1 

3.  JUDOICEHT  (I  861*)— ReTIVAI.. 

Being  void,  the  judgment  will  not  be  Wfir- 

ed  under  Civil  Code  1910,  S  5973  et  seq. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  1593:   Dec.  Dig.  |  861.*] 

4.  iNJUNCriON    (I  27*)— RBTIVALi  OF  VoiD 

3V  DOMEni^DEFENSES. 

Invalidity  of  the  jodgm^t  could  be  set  np 
by  way  of  defense  in  the  scire  fadaa  raoceeding 
to  revive  the  Judgment  CThomas  v.  Towns,  66 
Ga.  78),  and  there  was  no  error  In  refusing  the 
injunction. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  §§  50.  61,  53 ;  Dec.  Dig.  g  27.*] 

Error  from  Superior  Court,  Elbert  Connty; 
D.  W.  Meadow,  ' Judge. 

Action  by  O.  F.  Bell,  administrator,  against 
T.  H.  Verdel,  administrator.  Judgxoent  for 
defendant,  and  plaintiff  brtaigB  error.  Af- 
flrmed. 

Geo.  0.  Grogan,  of  Elberton,  for  plalntilE 
In  error.  Worley  ft  Nail,  of  snbertou,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  JDsUces  concur. 


(140  Ga.  713) 

WILLIAMS  T.  SOUTHERN  HT.  CO. 
(Supreme  Court  of  Georgia.  Oct  15, 191B.) 

(SyllabuM  Tty  the  Court.) 

1.  NmsAitCB  (§  3*)— Definition. 

A  nuisance  is  anything  which  worketb 
hurt,  inconvenience,  or  damage  to  another. 

[Ed.  Note.— For  other  eaaes,  see  Nuisance, 
Cent  Dig.  81  4,  6,  &-25;  Dec.  Dig.  S  3.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4855-^S64 ;  vol.  8,  p.  7734.] 

2.  Watebs  and  Wateb  Cocbses  (|  126*)  — 
SuBFACB  WATKBr-OBSTBUCTiON— Nuisance. 

The  petition  in  this  case,  properly  con- 
strued, is  an  action  for  the  recovery  of  dam- 


ages resultinx  bom  tbe  maiatenanea  of  a  con- 
tinuing nuisaneew 
rEd.  Note.— For  other  caaa^  see  Waters  and 

Water  Courses,  Cent  Dig.  »  139,  141,  1^; 
Dec  Dig.  S  126.*] 

3.  Nuisance  (||  10,  11,  42,  64*)— Watbbb  and 
Wateb  Codbses  (|  126*)— Acnon  roB  Dah- 
aqes  —  iNBianOTioNB  —  Daxaoss  Rbcoteb- 
AB LB— Notice  PBBLnaNAXT  to  Sun— Pbe- 

SCKIPTIOiT. 

In  such  a  case  prescription  does  not  run 
in  favor  of  its  maintenance,  though  damages  for 
the  maintenance  cannot  be  recovmd  fnrtiier 
bade  than  four  years  from  Uie  bringing  of  the 

suit 

(a)  It  is  error  for  the  trial  judge  to  cbai^ 
the  law  applicable  to  an  action  for  damages 
arising  from  the  creation  of  a  nuisance,  where 
it  appears  ttiat  tbe  action  brought  is  one  for 
the  recovery  of  damages  arising  from  a  continu- 
ing nuisance,  alleged  to  be  maintained  by  the 
alienee  of  the  one  creating  the  nuisance, 

(b)  In  the  trial  of  an  action  to  recover  dam- 
ages to  land  resulting  from  the  maintenance  of 
a  continuing  nuisance  by  the  alienee  of  a  rail- 
road company,  it  was  error  for  the  court  to  in- 
struct the  jury  that  "if  there  has  been  any 
great  overflow  witliin  the  last  four  years  prior 
to  the  bringing  of  this  suit,  and  the  plaintiff 
has  been  injured  and  damaged  in  consequence 
of  increased  overflow  or  diversion  of  the  water, 
and  this  was  done  by  any  act  of  tbe  railroad 
company,  then  tbe  company  would  be  liable  for 
whatever  damages  he  has  sustained  in  conse- 
quence thereof."  This  charge  restricted  tbe 
finding  of.  damages  solely  to  those  elements  re- 
sulting from  an  increased  overflow  of  water 
within  a  period  of  four  years  prior  to  the  filing 
of  the  suiL 

<c)  In  audi  a  case  the  Jury  are  not  restricted 
to  finding  damages  accruing  on  account  of  tlie 
'increased  overflow"  within  four  years  from  the 
bringing  of  the  suit,  but  they  may,  if  the  evi- 
dence authorizes  it,  find  whatever  damages  the 
plaintiff  has  sustained  from  the  maintenance  of 
the  nuisance  within  the  f6nr-ye&r  period,  wheth- 
er it  be  from  "increased  overflow"  or  otherwise. 

(d)  If  the  action  be  against  tbe  alienee  of 
the  person  creating  tbe  nuisaQce,  it  can  only  be 
maintained  against  such  person  after  giving 
notice  to  abate  tbe  nuisance,  and  is  for  dam- 
ages resulting  from  Its  maintenance,  and  not 
for  its  creation. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  {§  41,  42,  101-103,  130 ;  Dec.  Dig. 
SI  10,  11,  42,  54  ;*  Waters  and  Water  Courses. 
Cent  Dig.  Si  139,  141,  142 ;  Dec  Dig.  S  12&*] 

Error  from  Superior  Court,  Whitfield 
County;  A.  W.  rite.  Judge. 

Action  by  W.  L.  Williams  against  the 
Southern  Railway  Company.  Judgmoit  for 
defendant,  and  plalntlfl  brings  error.  Re- 
versed. 

W.  B.  Mann  and  W.  a  Martin,  both  of 
Dalton,  for  plaintiff  in  error.  Maddox,  Mo- 
Gamy  &  Shumate,  of  Dalton,  tor  defendant 
in  error. 

HILL,  J.  WilllaniB  brought  suit  against 
the  Southern  Railway  Company,  to  recover 
damages  to  certain  described  farm  landa  be- 
longing to  the  plaintiff,  and  alleged  to  have 
been  caused  by  the  embankments  of  the  rail- 
way company  ponding  tbe  water  on  the  land 
and  causing  the  soil  and  sediment  to  accumu- 
late in  the  poods,  and  the  resulting  expanse 
of  water  to  seep  into  the  adjoining  land  of 
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the  plaintiff,  so  as  to  damage,  and  render 
It  unfit  for  cultivation.  The  evidence  tended 
to  show  that  the  embankment  and  culvert 
had  been  conatmcted,  by  the  predecessor  in 
title  of  the  defendant,  about  25  years  previ- 
ous to  the  filing  of  the  suit,  and  that  the 
defendant  had  maintained  the  embankment 
and  culvert  In  practically  the  same  condi- 
tion they  were  In  when  constructed.  The 
defendant  in  its  answer  averred,  among  oth- 
er things,  that  it  had  the  right  by  prescrip- 
tion to  maintain  its  embankment  and  culvert 
aa  it  now  exists,  with  the  consequent  pond- 
ing of  the  water  and  the  seepage  caused 
thereby.  The  plaintlfTs  insistence  was  that 
the  cnlvert  and  embankments  had  been  con- 
structed by  the  defendant's  predecessor  in 
title  in  such  a  way  as  not  to  drain,  but  to 
cause  the  water  to  pond  and  overflow  the 
plalntUTa  land,  that  the  gradual  filling  In 
of  the  ponds  by  the  soil  and  sediment  caused 
the  ponds  to  increase  In  size,  and  to  damage 
a  larger  area  of  lands  from  year  to  year, 
and  that  the  nuisance  thus  created  by  the 
defendant's  predecessor  in  title  was  main- 
tained by  the  defendant  after  it  had  become 
the  owner  of  the  railroad,  and  was  in  pos- 
session of  it,  and  after  being  notified  by  the 
plaintifl  to  abate  the  nuisance.  After  the 
evidence  was  submitted  to  the  Jury,  and  the 
court  had  instructed  them,  a  verdict  was 
rendered  for  the  defendant.  A  motion  for 
a  new  trial  was  overruled,  and  the  plaintiff 
ezoepted.  In  addition  to  the  usual  grounds 
of  the  motion  for  a  new  trial,  the  only  as- 
signments of  error  are  as  to  the  charge  of 
the  court.  We  will  not  consider  each  as- 
signment separately,  as,  in  the  view  we  take 
of  this  case,  the  charge  was  not  applicable 
to  the  case  as  made  by  the  record.  Thit; 
suit  was  not  brought  to  recover  damages  as 
in  cases  where  a  railroad  company  la  liable 
on  account  of  some  affirmative  or  overt  act 
of  Its  own,  but  for  maintaining  a  nuisance 
already  created  by  its  predecessor  in  title, 
to  the  damage  and  Injury  of  the  plaintiff. 
It  is  a  suit  for  maintaining  a  nuisance  after 
notice  given  to  abate  it,  and  to  recover  dam- 
ages caused  by  reason  of  maintaining  It. 

[1]  Our  ClvU  Code,  |  445S,  declares  that: 
"The  alienee  of  a  person  owning  the  property 
injured  may  sue  for  a  continuance  of  the 
nuisance;  so  the  alienee  of  the  proper!? 
causing  the  nuisance  Is  re^nslble  for  a 
continuance  of  the  same.  In  the  latter  case 
there  must  be  a  requctit  to  abate,  before 
aiitloo  brought"  A  nuisance  is  anything  that 
worketh  hurt,  inconvenience,  or  damage  to 
another.    Civil  Code,  S  4457. 

[3]  One  who  creates  a  nuisance  to  the  hurt. 
Inconvenience,  or  damage  of  another  is  liable 
In  damages  therefor,  or  his  alienee  on  notice 
to  abate  the  nuisance,  and,  upon  his  failure 
to  do  so,  is  liable  to  one  who  suffers  dam- 
ages caused  by  the  maintenance  of  the  nui- 
sance; The  building  of  a  railroad  embank- 
ment whldh  has  the  effect  of  causing  wuter 
to  pond  on  one's  land  and  to  seep  Into  hia 


adjoining  land,  so  that  the  owner  cannot 
cultivate  or  use  it,  is  a  nuisance,  and  the 
alienee  of  the  person  creating  It,  who  after 
notice  to  abate  fails  to  do  so,  is  liable  in 
damages  to  the  person  injured,  and  against 
the  maintenance  of  such  nuisance  the  statute 
of  limitations  does  not  run  so  as  to  bar  a  suit 
for  Its  continuance  or  maintenance,  if  the 
suit  is  brought  within  four  years.  The  court 
charged  the  Jury  that:  "If  there  has  been 
any  greater  overflow  within  the  last  four 
years  prior  to  the  bringing  of  this  suit,  and 
the  plaintiff  has  been  Injured  and  damaged 
In  consequence  of  Increased  overflow  or  di- 
version of  the  water,  and  ttiis  was  done  by 
any  act  of  the  railroad  company,  then  the 
company  would  be  liable  for  whatever  dam- 
ages he  has  sustained  in  consequence  there- 
of." This  charge  restricted  the  Jury  to  the 
finding  of  damages,  if  any,  occurring  within 
four  years  from  the  date  of  bringing  the  suit, 
and  caused  only  from  "Increased  overflow" 
or  diversion  of  the  water.  The  evidence  for 
the  plaintiff  tended  to  show  that  the  building 
of  the  embankment  had  occurred  more  than 
20  years  prior  to  the  bringing  of  the  suit  to 
recover  damages,  and  that  practically  no 
change  had  occurred  In  the  condition  of  the 
embankment,  culvert,  and  the  quantity  of 
water  in  the  ponds  wittiln  the  four  years 
from  the  time  of  bringing  the  suit  Under 
the  charge  objected  to,  there  could  be  no 
recovery,  although  the  evidence  tended  to 
show  that  the  maintenance  of  the  nuisance 
caused  damage  other  than  by  "Increased 
overflow"  of  water  within  the  four  years 
prior  to  the  bringing  of  the  action.  The 
charge  restricted  the  jury  to  a  finding,  If  the 
evidence  authorized  It,  of  the  damages  accru- 
ing, if  any,  only  for  the  "increased  overflow" 
within  the  four>year  period.  Any  damage 
caused  by  the  maintenance  of  the  nuisance 
within  the  four  years  was  recoverable. 

[Z]  We  think  that  the  petition  in  this  case, 
properly  construed,  was  an  action  for  dam- 
ages alleged  to  have  accrued  on  account  of 
the  maintenance  of  a  continuing  nuisance,  and 
not  an  action  for  damages  arising  from  the 
creation  of  a  nuisance.  If  the  nuisance  be 
continuing  In  character,  and  could  and 
should  be  abated,  a  suit  may  be  brought  to 
recover  damages  for  its  maintenance.  Bon- 
ner V.  Welboni.  7  Ga.  296;  Phlnlzy  v.  Au- 
gusta, 47  Oa.  266;  Oabbett  v.  Atlanta,  137 
Ga.  180,  73  8.  E.  S72;  Nalley  v.  Carroll 
County,  135  Ga.  835,  70  S.  E.  788.  See  Ga. 
Ry.,  etc.,  Co.  v.  Tompkins,  138  Ga.  696,  75 
S.  E.  664;  Central  By.  Co.  v.  English,  73  Ga. 
366  (2).  In  Joyce  on  the  Law  of  Nuisances, 
9  57,  p.  95,  it  is  said:  "And  where,  In  the 
case  of  an  alleged  nuisance  by  a  railroad  by 
the  maintenance  of  a  culvert,  the  acts  com- 
plained of,  from  which  the  nuisance  resulted, 
were  not  a  complete  and  permanent  injury  at 
the  time  the  railway  and  culvert  were  erect- 
ed, but  became  so  by  reason  of  the  occur- 
rence of  future  events,  it  was  decided  that 
the  nolsance  being  a  ooi^|$A9l^ylb9@B@g 
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one^  the  remedy  of  the  party  Injured  wsb  not 
lost  by  preacrlpUon."  A  peEson  never  cui, 
prescription  or  otherwise,  scanire  a  right 
to  mslntaln  a  nuisance.  Boimer  t.  Welbom, 
7  Oa.  286;  Oty  Ooondl  of  Angnsta  t.  Linn- 
bard.  101  Oa.  728,  28  S.  a  901 

Haying  held  that  the  action  In  this  case 
Is  one  to  recoTer  damages  for  maintaining  a 
continuing  nuisance,  and  not  one  for  cre- 
ating a  nnlsanoe,  and  no  Question  of  ease- 
ment being  inrolved,  the  diarge  of  the  court 
was  luapi^cable  under  the  pleadings  and. 
■rldsnc^  and  It  was  error  to  instruct  the 
jury  as  set  out  In  the  for^cMng  excerpt  from 
the  charge.  On  another  hearing  the  charge 
of  the  court  can  be  adapted  to  the  rulings 
here  made. 

Judgment  rerersed.  All  the  Justloes  eon- 
cnz. 

(1*0  Oa.  Tt6) 

HALL  T.  BDWARDS. 
(Snpzeme  Chmrt  of  Georgia.  Oct.  IS,  191S0 

(BvUaUta  by  tk*  Court.) 

1.  CONTEACTB    (8    10*)— HUTUAZJTT— GonOID- 
KBATION. 

An  oral  agreement  between  A.  and  B.  to 
porchase  a  tract  of  land,  whereby  A.  is  to  pay 
lor  tbe  land  from  the  proceeds  of  a  loan  to  be 
Mcured  by  lilm  upon  the  joint  secari^  of  a 
tract  of  land  owned  by  him  and  the  purchased 
tract,  and  take  title  to  the  purchased  tract  in 
his  own  name,  and  convey  to  B.  a  half  inter- 
est  when  he  ii  reimbursed  for  the  purchase 
money  from  the  rents,  issues,  and  profits  of  tbe 
purchased  tract.  Is  deficient  In  mutuality  and 
a  nude  pact. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  $S  1&-22 ;  Dec.  Dig.  S  10.*3 

.2.  SPBcmc  Pebfomcanci  ({  44*)— Cohtbacts 

EHFOBOXABZA)— BXALTT. 

If  mutuality  of  contract  and  a  considera- 
tion be  supplied  by  a  satuequent  partial  pay- 
ment by  B.  to  A^  the  former,  never  bavins:  been 
in  possession  of  the  land,  is  not  entitled  to 
specific  performance. 

[fid.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  126;  Dec.  Dig.  6  44.*] 

8.  Teubth  ({  77*}— Rksultino  Tbust— Ckka- 
noir. 

A  resulting  trust,  which  arises  solely  from 
the  payment  of  the  purcliase  price,  is  not  ere- 
atedt  unless  tbe  purchase  money  is  paid  ^ther 
before  or  at  the  time  of  the  purchase. 

.  Note.— For  other  cases,  see  Trusts,  Cent 
I  109 ;  Dec.  Dig.  {  77^ 

Error  from  Superior  Conr^  Warm  Coun- 
ty; B.  F.  Wallier,  Judge. 

Action  by  W.  W.  Edwards  against  S.  M. 
Hall.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed. 

John  T.  West,  of  Thomson,  and  B.  P. 
Dayls,  of  Warrenton,  for  plaintiff  In  error. 
Hawes  Cloud,  of  CrawfordTllte,  P.  B.  John- 
son, of  Thomson,  and  M.  L.  Felts,  of  War- 
renton, for  defendant  In  error. 

BVANB,  P.  J.  Plaintiff  and  defendant 
orally  agreed  to  buy  a  tract  of  land.  Both 
being  without  funds  It  was  further  agreed 


that  tbe  defendant  was  to  take  tiOe  to  tbe 
land  in  his  own  name,  and,  upon  tiie  securi- 
ty of  the  land  purchased  and  another  tract 
of  land,  which  belonged  IndlTldnally  to  tbe 
defendant,  to  bonow  a  snffldent  sum  to  pay 
the  purchase  price.  The  i^alntlfl  was  to 
move  his  sawmill  on  the  land  and  manufac- 
ture lumber  from  tbe  timber  thereon  for 
an  agreed  compensation,  the  net  proceeds  of 
wbldi  Inmber  was  to  be  applied  on  tbe  pur^ 
diaae  price  of  the  land;  and  tbe  defmdant 
was  to  look  after  the  farm  on  the  land,  and, 
aftex  deducting  the  ezpoise^  the  net  ino- 
oeeds  of  the  Carm  was  also  to  ba  apiiUed 
to  the  purchase  price.  It  was  agreed  that 
when  the  rents,  issues,  and  profits  amounted 
to  the  purchase  price,  the  land  was  to  be 
divided  between  tbe  parties,  and  the  defend- 
ant was  to  make  to  the  plaintUT  a  deed  to 
a  half  Interest  In  pursuance  of  the  agree- 
ment the  defendant  took  Qie  title  to  -  the 
land  la  bis  own  name,  and  paid  the  entire 
purchase  money  from  the  proceeds  of  a  loan 
procured  by  him  on  the  joint  secnrlty  of  this 
tract  and  another  tract  owned  by  him.  After 
the  deed  was  made  to  the  defendant  the 
plaintiff  moved  his  sawmill  on  tbe  land  and 
sawed  167,000  feet  of  lumber,  which  was 
turned  over  to  the  defendant  to  be  used  In 
payment  of  the  sum  borrowed,  except  about 
one-fourth  of  the  same,  which  was  consumed 
In  the  ezprases  of  operating  the  sawmill. 
Tbe  pislntlff  also  did  certain  repairing  and 
building  at  a  total  cost  of  $75.  and  paid  to 
the  defendant  the  sum  of  121.89  in  cotton 
seed  and  $6  In  cash.  About  nine  years  after 
the  original  transaction  Qie  plaintiff  filed  a 
petition  against  the  defendant,  aUeging  tbe 
foregoing  facts,  and  that  the  rents.  Issues, 
and  profits  of  the  land  had  been  sufficient  to 
r^mburse  the  defendant  for  the  purchase 
mon^.  and  praying  an  accounting  from  the 
defendant  for  all  rents,  issues,  and  profits  of 
the  land  which  may  liave  come  into  his 
hands,  for  partition,  and  for  other  relief 
The  court  overruled  a  demurrer  to  the  pe- 
tition, and  tbe  defendant  excepted. 

[1 1  Tbe  contract  between  the  plaintiff  and 
the  defendant  was  a  nudum  pactum.  It 
amounted  to  no  more  than  that  the  defend- 
ant was  to  secure  the  money  from  the  hy- 
pothecation of  his  own  land,  together  with 
the  tract  to  be  purchased,  and,  after  the 
rents,  issues,  and  profits  amounted  to  the 
purchase  money,  that  the  defendant  was  to 
make  the  plaintiff  a  deed  to  a  half  Interest 
The  defmdant  did  not  advance  any  part  of 
the  purchase  money.  He  was  to  be  cmnpoi- 
sated  for  manufacturing  the  timber  Into 
lumber,  the  proceeds  of  which  weare  to  be  ap- 
plied to  the  purchase  iwice  of  the  land.  He 
furnished  absolutely  no  part  ot  the  oousld- 
eration.  Such  a  contract  la  deflctat  Is  mu- 
tuality, and  Is  a  nude  pact  Beall  Clark, 
71  Ga.  818.  The  plaintiff's  case  Is  no  better 
than  if  he  had  alleged  that  the  defendant 
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promimed  to  comes  to  blm  a  half  Interest  bi 
a  certain  plantation  banging  to  tbe  latter 
as  BOon  aa  the  renta,  lasoes,  and  proftta  there- 
of ahonld  amomtt  to  a  sum  agreed  to  be  the 
value  of  the  plantation.  A  promise  like 
thla  is  a  pure  gratuity. 

[I]  If  It  be  conddeced  that  mntoalUr  and 
a  eonddmtlon  were  aapplied  by  the  aabae- 
qaent  paymenta,  then  the  contract  wUl  not 
be  decreed  to  be  apeciflcally  performed,  be- 
cause It  rests  In  paroL  The  atatnte  deelarea 
that  apeclflc  performance  of  a  parul  contract 
as  to  land  will  not  be  decreed  on  account  of 
partial  payments,  unless  such  partial  pay- 
moit  la  accompanied  with  possession  of  the 
land  by  the  party  making  It,  or  there  be  pos- 
session of  the  land  with  valnable  Improve- 
ments. CiTll  code  19X0,  I  4684.  I%e  plain- 
tiff does  not  contend  that  he  is  ta  poaaeaalon 
of  the  land. 

[3]  It  18  contended,  however.  Inasmuch  as 
the  plaintiff  paid  to  the  defendant  certain 
nuns  of  money  and  did  certain  work  upon 
the  land  after  the  title  became  vested  in 
the  defendant,  under  an-  agreement  that  the 
balance  of  the  purchase  money  was  to  be  re- 
ceived from  the  rents,  Issues,  and  profits,  that 
upon  an  accumulation  of  an  amount  sufficient 
to  rdmbnrse  the  defendant  a  resulting  trust 
arose.  We  do  not  think  so.  The  Code  de- 
clares that  whenever  the  legal  title  is  In  one 
person,  but  the  beneficial  interest,  either 
from  the  payment  of  the  purchase  money  or 
other  circumstances.  Is  either  wholly  or  part- 
ly In  anotber,  a  trust  will  be  implied.  Civil 
Code  1910,  i  avsa.  a  resulting  trust  which 
arises  solely  from  the  payment  of  the  pur- 
chase price  la  not  created,  unless  the  pur- 
chase money  is  paid  either  before  or  at  the 
time  of  the  purchase.  Trusts  implied  from 
the  payment  of  the  purchase  money  or  a  part 
thereof  must  result.  If  at  all,  at  the  time  of 
the  execution  of  the  conveyance.  Long  v. 
King,  117  Ala.  428.  28  South.  634;  Butter- 
tteld  V.  Buttertleld,  79  Ark.  164,  95  8.  W.  146, 
9  Ann.  Cas.  248;  Keith  v.  MlUer,  174  lU.  64, 
SI  N.  B.  ISl;  Harris  v.  Elliott,  46  W.  Ya. 
246,  32  8.  B.  176. 

The  invalidity  of  the  contract  and  the  in- 
sntUfdency  of  the  petition  were  set  up  by 
demurrer,  and  the  court  erred  In  refusing  to 
dismiss  the  petition. 

jndgmmt  reversed.  All  the  Justices  con- 
ear. 


a«>  OA.  7W} 

GALDWBLL  v.  OALDWELL. 
CBupreme  Court  of  Geotgla.  OcL  16, 1918J 

(Byllalut  by  <k«  CfpurtJ 

DKBIW   (I  36*)— BSSENTUIS— EXPBISgBD  Ih- 

nimoN— Pebsent  Estate. 

To  conatitute  a  conveyance  of  land  there 
mnst  be  sufficient  words  snowing  an  intention 
to  grant  a  present  estate. 

[E}d.  Note.— For  otlier  cases,  see  Deeds,  Cent 
Dig.  H  66,  S6;  Dec.  Dig.  |  36.  *1 


Biror  from  Superior  Oour^  Hoyd  Gonnty; 
Jno.  W.  Maddox,  Judg& 

Action  by  N.  U.  Gald^^  as  adndntetrator, 
etc..  against  Mr&  Nanny.Galdwea  Judgment 
for  defendant  on  a  dlncted  verdlc^  and 
plaintiff  brings  error.  Beveraed. 

M.  B.  Eubanks,  of  Rome,  for  plaintiff  in 
errori  J.  M.  Hunt  and  Barry  Wrigh^  both 
of  Borne,  for  defendant  In  error. 

BTANS,  P.  J.  The  action  was  complaint 
for  laud  by  N.  M.  Caldwell,  as  administrator 
of  J.  W.  Caldwell,  against  Mrs.  Nanny  Cald- 
well. It  appears  from  the  record  that  the 
locus  In  quo  belonged  to  John  W.  Caldwell, 
and  the  plaintiff,  as  his  administrator,  was 
entitled  to  recover  It,  unless  his  Intestate  had 
conveyed  It  to  the  defendant.  The  paper  re- 
lied upon  as  a  conveyance  of  the  property  Is 
as  follows:  "State  of  Georgia,  Floyd  County. 
This  Indenture,  made  this  16th  day  of  Auguat 
1904,  between  J.  W.  Caldwell,  of  the  one 
part,  and  Mrs.  Nannie  K  Caldwell,  his  wife, 
of  the  oUier  part,  for  the  consideration  of 
love  and  confection  [af]  does  will  all  the  tract 
or  parcel  of  land  as  follows :  Twenty  acres 
of  land  in  the  southwest  comer  of  lot  No.  62 
in  22d  and  third  district  of  Georgia.  I  wUl 
that  Mra.  Nannie  B.  Caldwell  hold  the  pond 
and  ginnery  on  said  lot  of  land.  Also  twenty 
acres  off  of  lot  21  In  the  southeast  comer 
of  said  lot  X  wlU  the  line  of  Mrs.  Nannie  E. 
Caldwdl  go  to  the  railroad.  In  testimony 
whereof  the  said  party  of  the  first  part  has 
hereunto  set  his  hand  and  seal  the  day  and 
year  above  wrltt^  [Signed]  John  W.  Cald- 
well. Witnesses:  B.  O.  Hucka.  S.  G.  N. 
Cates,  J.  P.**  The  court  was  of  the  opinion 
that  0n<^  paper  was  an  effective  conveyance 
of  the  land  therein  described,  which  embrac- 
ed the  locus  in  quo,  and  directed  a  verdict 
for  the  defendant  Bxcepttcnt  Is  taken  by  the 
administrator,  on  the  ground  that  the  inper 
under  which  the  dotendant  claims  title  Is 
not  a  deed,  and  is  inefCectlve  as  a  convey- 
ance <tf  tUle  to  the  premlaes  in  dlapnta 

It  may  be  that  the  makw  intended  to  ex- 
ecute a  deed  of  the  land  to  his  wife,  but  be 
signally  failed  in  selecting  apt  words  of  con- 
veyanca  The  office  of  a  deed  is  to  convey 
title  in  prsesenti,  and  this  cannot  be  accom- 
plished without  the  use  of  language  indicat- 
ing an  intoitlon  to  transfer  tltlew  The  inn- 
vitdon  of  Civil  Code,  {  4182,  that  no  prescrib- 
ed form  is  essential  to  the  validity  of  a  deed, 
does  not  dispense  with  the  neceaalty  of  uding 
language  indicating  an  Intentltm  of  the  mak- 
er to  conv^  a  present  estate  in  specific  land 
to  a  named  grantee.  Horton  r.  Murden,  117 
Ga.  72,  48  a  B.  786.  The  maker  of  this  pa-, 
per  did  not  use  any  word  indicating  an  In- 
toitton  to  convoy  a  present  estate  to  his  wife. 
The  words  that  he  '^oes  wiU"  the  land  to 
his  wife  mean  ttiat  he  glvea  It  to  her  at  his 
death ;  It  la  the  expresalon  of  a  testamentary 
act   There  Is  notMng  In  this  paper  which 
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can  make  it  effectaal  as  a  ccfliTeyaiioe  of  proi^ 
erty;  and  as  the  defendant's  title  was  de- 
pendent on  thla  paper  aa  a  deed  conyeylng 
title  from  bat  hiuband  to  herself  It  follows 
Uiat  the  direction  of  a  verdict  In  her  favor 
was  erroneous. 

Judgment  reversed.  All  the  Justices  con- 
cur. 

(MO  Ga.  «96) 

OUPTILL  V.  MAOON  STONE  SUPPLY  CO. 
(Supreme  Court  of  Georgia.  Oct.  14,  1918.) 

(Svlla^vs  H  <Ae  Court.) 

XonnLoaD  axd  Tbhaitt  (H  112,  216*)— Fob- 
ncrruBE  or  IdiASE— Waives. 

A  lease  for  ten  years  of  a  atone  quart? 
contained  a  covenant  that  the  lessee  should  pay 
a  stated  sum  for  each  car  of  stone  quarried, 
and  that  monthly  eettlements  should  be  had. 
The  landlord  sued  out  a  warrant  to  summarily 
dispossess  the  tenant,  under  the  Civil  Code,  i 
6386,  on  the  ground  of  the  tenant's  failure  to 
pay  rent.  The  tenant  filed  the  statutory  coun- 
ter affidavit.  Thereafter  the  landlord  accepted 
from  the  tenant  rent  that  accrued,  under  the 
lease,  sabsequently  to  the  inatitution  of  the 
summary  process.  Such  acceptance  operated 
as  a  waiver  of  the  landlord's  right  to  claim  a 
forfeiture  of  the  lease  because  of  the  tenant^* 
arrears  prior  to  the  iflsuanee  of  the  summary 
process. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  6§  343-349,  861-866; 
Dec.  Dig.  Si  112,  216.*] 

Error  from  Superior  Court,  Monroe  Coun- 
ty; R.  T.  Daniel,  Judge. 

Action  by  O.  P.  GuptUl  against  the  Ma- 
con Stone  Supply  Company.  Judgment  for 
defoidant,  and  idaintlff  brings  error.  Af- 
firmed. 

R.  L.  WUIiams,  Jr..  of  Macon.  IHmex  Bum- 
bam,  of  Kittery,  Me.,  and  Cha^  Gram,  of 
Boston,  Mass.,  tor  plaintifl  in  enor.  Per- 
sons &  Persons,  of  Forsyth,  and  Hall  tt  Hall, 
of  Macon,  for  defendant  in  error. 

EVANS,  P.  J.  O.  F.  Gnptllt  leased  a  stone 
quarry  to  the  Macon  Stone  Supply  Company 
for  the  term  of  ten  years  from  August  19, 
1911;  the  lessee  agreeing  to  pay  for  the  first 
2,000  cars  of  stone  shipped  from  the  quarry 
the  sum  of  $1.25  per  car,  and  for  the  stone 
thereafter  shipped  the  sum  of  91  per  car. 
The  lease  contained  the  following  covenants: 
"Statements  of  the  cars  shipped  and  thii 
amount  due  the  lessor  herein  to  be  rendered 
by  the  leraee  to  the  lessor  on  the  first  day  of 
each  month  daring  the  term  of  this  lease, 
and  monthly  settlements  to  be  made  by  the 
lessee  with  said  lessor  covering  sncb  amounts 
as  may  be  due  under  the  terms  of  this  lease.** 
"In  the  event  the  lessee  herein  shall,  dnr* 
Jng  the  term  of  this  lease,  for  any  four  con- 
secutive months,  fail  to  operate  said  quarry 
and  to  make  payments  specified  herein  with- 
in sixty  days  from  the  time  same  becomes 
due,  then  this  lease,  at  the  option  of  the  les- 
sor ber^,  may  be  declared  null  and  void." 
On  February  20,  1912,  the  landlord  sued  out 


a  dispossessory  warrant  against  bla  traian^ 
on  the  ground  of  his  failure  to  pay  tlie  teat 
(m  the  premises  as  par  agreemoit  In  the 
lease  contract  The  tenant  made  a  counter 
afQdavlt,  denying  that  tlie  lease  bad  ei- 
plred,  or  that  he  had  failed  to  pay  the  xeats 
due  the  landlord  tmder  ttie  terms  of  the 
lease.  The  proceedings  were  duly  returned 
to  the  superior  court  for  trial,  which  result- 
ed in  favor  of  the  defendant  The  court 
overruled  the  landlord's  moti(m  for  new  trial, 
and  he  excepts. 

We  do  not  find  it  necessary  to  dlBCOBS  the 
various  ssslgnments  of  error  contained  hi 
the  motion  for  new  trial,  for  the  reascm  that 
the  verdict  was  demanded  1^  the  evidence. 
The  only  material  difference  between  the 
testimony  of  Uie  contending  parties  related 
to  the  payment  of  four  cars  of  stone  quar- 
ried In  September  and  October,  1911.  amount- 
ing under  the  omtract  to  $6;  the  landlord 
contending  that  the  tenant  had  failed  to 
pay  this  amonnt,  and  the  tenant  contending 
that  it  had  paid  for  all  the  stone  qnarried. 
The  landlord  testified  that  about  the  14tb 
or  16th  of  February,  1912,  he  demanded 
poBsesslcm  of  the  premises,  tm  account  of 
ttie  failure  to  pay  the  f 5  claimed  to  be  due 
for  the  preceding  months  of  September  and 
October;  that  on  February  17th,  and  Uiree 
days  before  the  suing  out  of  ttie  warrant  t» 
diapossess,  he  accepted  from  his  tenant 
ahiounts  due  for  the  months  of  Novembtf 
and  December,  1911;  that  after  the  snlng 
out  of  the  dlspossessory  proceeding  he  had 
received  all  royalties  on  stone  shipped  from 
the  quarry,  due  at  the  time  of  the  trial, 
which  occurred  several  months  thereafter. 
The  defendant  introduced  In  evidence  the 
letters  in  which  t^ese  vartons  remittances  by 
it  were  made  subseqaently  to  the  suing  out 
of  the  dlspossessory  warrant  in  each  of 
which  the  remittances  were  stated  to  be  In 
payment  of  royalties  due  on  stone  shipped 
during  the  various  months  for  which  the  re- 
mittance was  made,  according  to  the  lease 
contract  There  was  therefore  no  dlqtute 
that  the  landlord,  notwithstanding  his  claim 
of  a  forfeiture  resulting  from  a  failure  to 
pay  a  portion  of  the  Septemba  and  Octolwr 
rent  had  received,  since  the  InsUtutlon  of 
the  summary  proceeding  to  evict  the  tenant 
rent  sabsequently  accruing  under  the  lease 
contract  Under  such  drcunutances  the 
landlord  will  he  held  to  have  waived  his 
right  to  claim  a  torfeiture  of  the  lease  con- 
tract 

It  la  Immaterial  whether  the  landlord  was 
undertaking  to  give  effect  to  a  contrartnal 
forfeiture,  or  was  proceeding  solely  under 
the  Civil  Code,  {  6386,  irtiich  aathorlses,  at 
the  instance  of  the  landlord/  the  issnanee  of 
a  warrant  to  dispossess  his  tenant  whofhils 
to  pay  rent  when  due.  Under  this  Code  sec- 
tion the  landlord,  after  demand  for  the  pos- 
se salon  of  the  rented  premises,  may  proceed 
to  dispossess  his  tenant  who  has  failed  to 
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pa7  rait  when  due.  In  either  instance  after 
the  Institution  of  the  etatntory  summary 
proceeding,  the  attitude  of  the  landlord  is 
that  the  tenant  Is  no  longer  entitled  to  the 
poBseeslon  of  the  premises  by  virtue  of  the 
lease  contract  His  action  Is  voluntary.  In- 
stead of  -undertaking  to  collect  the  rent  by 
distress,  he  proposes  to  evict  the  tenant  as 
being  no  longer  entitled  to  possession,  on 
account  of  his  failure  to  pay  rent  when  due. 
Having  voluntarily  elected  to  treat  his  ten- 
ant as  no  longer  entitled  to  the  possession, 
his  course  must  be  consistent  with  this  claim 
in  the  further  progress  of  the  proceeding 
which  he  has  instituted.  If  he  receives  rent 
accruing  snbseguently  to  the  issuance  of  the 
dlspossessory  warrant,  and  accepts  It  as  be- 
ing a  payment  under  the  original  lease  con- 
tract,'he  affirms  that  the  lease  contract  Is 
still  in  existence.  By  his  own  acts  he  ad- 
mits the  continuance  of  the  lease,  and 
vralves  any  prior  forfeiture.  A  landlord 
who  recognizes  a  lease  as  a  subsisting,  op- 
erative contract  should  not.  In  equity  or  in 
good  morals,  be  permitted  to  insist  upon  a 
past  forfeiture.  If  there  has  been  one.  And 
it  has  been  held,  both  In  England  and  in  this 
coimtry,  that  a  landlord  by  acceptance  from 
his  tenant  of  rent  accruing  after  a  breach 
of '  the  condition  In  the  lease,  with  knowl- 
edge that  the  breach  had  been  committed, 
waives  the  right  to  declare  the  lease  for- 
feited on  account  of  the  breach.  Dendy  v. 
Nicholl,  27  L.  j;  C.  P.  220,  16  Eng.  Rul.  Cas. 
783;  Kenny  v.  Sea  Si  Lun,  101  Minn.  253, 
112  N.  W.  220,  11  L.  R.  A.  (N.  S.)  831,  11 
Ann.  Cas.  60,  and  cases  cited  in  notes. 

There  is  another  substantial  reason  why 
the  landlord  should  be  deemed  to  have  waiv- 
ed any  forfeiture  resulting  from  the  tenant's 
failure  to  pay  rent  by  accepting  rents  subse- 
quently to  his  institution  of  his  dlsposses- 
sory process.  By  the  Civil  Code,  8  5389,  it 
is  provided  that,  if  the  Judgment  goes  against 
the  tenant,  It  shall  be  for  double  the  rent 
reserved  or  stipulated  to  be  paid.  It  has 
been  held  that  under  this  Code  section  the 
landlord,  If  entitled  to  recover  iwssession  of 
the  premises,  is  also  entitled  to  recover  dou- 
ble the  rent  contracted  to  be  paid  accruing 
since  the  demand.  If,  after  the  institution 
of  his  proceeding,  the  landlord  accepts  sub- 
sequently accrued  rent,  if  he  be  entitled  to 
the  premises,  he  would  also  be  entitled  to 
double  the  rent  accruing  since  his  demand, 
notwithstanding  be  may  have  received  a 
part  of  the  same  from  the  tenant  on  the 
rent  contract  The  statute  for  the  summary 
removal  of  tenants  who  fall  to  pay  rent  Is 
for  the  benefit  of  landlords,  and  In  deroga- 
tion of  common  law,  but  should  never  be  pei' 
mitted  as  an  agency  to  collect  double  rent 
against  the  tenant  as  a  wrongdoer,  after  the 
landlord  has  received  subsequently  accruing 
rent  under  the  contract 

Judgment  affirmed.  All  the  Justices  con- 
cur. 


awoa.  AH) 

WEST  T.  LOCKLBAB. 
(Snprens  Ooort  of  Oeorfla.    Oct  14*  191&) 

(SvHabut  by  the  Court.) 

1.  OvKBSTTLiira  or  DranraBEK. 

The  demurrer  was  without  merit  and  was 
properly  overruled. 

2.  Insieuctions  —  PAniBirr  to  Husband's 
Cbbditob. 

The  controlling  questiOD  in  this  case  was 
whether  a  wife  had  paid  money  to  the  creditor 
of  her  hasband  with  knowledge  on  the  part  of 
the  creditor  that  it  was  her  money.  The 
charges  on  this  aabject  of  which  complaints 
were  made,  were  not  subject  to  the  criticismB 
presented,  nor  do  they  fiimish  ground  for  re- 
versaL 

a  TBIAL    (J    256*)— iNSTBUonONft-DCTT  TO 

Request. 

If  fuller  instructiona  had  been  desired,  ' 
they  should  bare  been  requested.    Under  the 
pleadings  and  evidence,  the  contention  that  the 
court  failed  or  omitted  to  give  certain  charges 
does  not  require  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S»  «28-641;  Dec.  Dig.  S  25«.*] 

Error  from  Superior  Court  Floyd  County ; 
J.  W.  Maddox,  Judge. 

Action  between  A  S.  West  and  Dora  Lock- 
lear.  From  the  Jodgm«it,  West  brings  er^ 
ror.  Affirmed. 

Maddox  ft  Doyal,  of  Rome,  for  plalntifC 
In  error.  Denny  ft  Wright,  of  Rome,  for  de- 
fendant In  error. 

LUMPKIN,  J.  Judgment  aflBrmed.  All 
the  Justices  concur. 


aw  Oa.  707) 
DAVISON  V.  SIBLEY  et  aL 
SIBLEY  et  al.  v.  DAVISON. 
(Supreme  Gonrt  of  Georgia.    Oct  14,  1918.) 
(Byllabut  by  t\«  Court  J 

1.  EXECUTOBS  AITD  AolflNISTBATOBS  <{  111*)— 
PbOBATE  or  WlIJL— AlXOWANCB  FOB  COUN- 

axi.  Fees. 

An  executor  under  a  will  probated  In  com- 
mon form,  who  is  called  upon  by  heirs  at  law 
to  probate  it  in  solemn  form,  is  entitled  to  an 
allowance  of  reasonable  coonael  fees  out  of  the 
estate  for  such  service,  notwithstanding  the 
will  may  be  refused  probate. 

[Ed.  Note.—For  other  cases,  see  Exeeotors 
and  Administrators,  Cent  Qig.  |S  44&-4Q2; 
Dec.  Dig.  {  111.*] 

2.  EXECUTOBS  ANO  AdUINISTBATOBS  (§  111*)  — 

Pbobate  or  Will  —  Allowance  fob  Ex- 

FENSIB. 

But  if  the  executor  in  bad  faith  and  in 
fraud  of  the  rights  of  heirs  attempts  to  pro- 
bate a  pretended  will,  he  is  not  entitled  to  re- 
imbursement from  the  estate  for  expenses  in- 
curred in  his  effort  to  defraud  the  heira. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  H  44&-462; 
Dec.  Dig.  I  111.*] 

3.  executobs  and  adhini8tbat0b8  (|  111*)— 
Probate  of  Will  —  Allowahcb  tdb  Ex- 
penses. 

The  good  faith  of  the  counsel  of  the  exec- 
utor is  immaterial,  as  his  right  to  compens^i- 
tion  out  of  the  estate  is  dependent  upon  the 
right  of  the  executor  to  have  an  aUowance 
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from  the  estate  for  reuonable  and  necesaar; 
expeoBes,  incurred  upon  compliance  with  the 
demand  of  the  heirs  to  probate  the  will  in  aol- 
emn  form. 

[Bd.  Note.— For  other  caaea,  aea  Bzecutora 
and  Administrators,  Gent  Dig.  f|  448-462; 
Dec.  Dig.  f  m.«] 

Error  from  Supnlor  Oonrt,  Oreoe  Oount;; 
B.  F.  Walker,  Jndse. 

Bin  b7  Jamea  DavlBon,  administrator,  pray- 
Ing  for  instmctlona.  From  the  decree,  the 
administrator  brings  error,  and  8.  H.  Slbl^ 
and  othera  file  a  croaa-bUL  Beveraed  on  both 
bills  of  exception. 

Gea  A.  Uerrltt  and  James  Davison,  both 
of  Greensboro,  for  plaintiff  In  error.  Noel  P. 
Park,  of  Greensboro,  and  SamL  H.  Sibley,  of 
Union  Point,  for  defendants  In  error. 

EVANS,  P.  J.  A  paper  purporting  to  be 
the  last  will  and  testament  of  Renben  A. 
Gredille  was  admitted  to  record  as  baring 
been  proved  In  common  form,  and  letters 
testamentary  issued  to  Florence  CredUle,  the 
person  nominated  tbereta  as  executor.  Cer- 
tain children  of  Beub^  A.  Gredille  filed  a 
proceeding  requiring  probate  of  the  will  in 
solemn  form,  and  entered  their  caveat  there- 
to. The  executor  employed  counsel  to  pro- 
bate the  will  per  testes,  and  a  long  litigation 
ensued.  The  result  of  the  first  trial  was  in 
favor  of  the  caveators,  and  the  verdict  was 
set  aside  by  the  Supreme  Gourt  123  Ga.  673, 
SI  S.  E.  628.  A  second  trial  was  had,  which 
again  resulted  In  a  verdict  for  the  caveators ; 
and  this  verdict  was  upheld.  131  Ga.  40,  61 
8.  E.  1042.  Administration  was  then  had 
upon  the  estate  of  Reuben  A.  Gredille,  and 
the  administrator  brougbt  a  bill  for  direction, 
praying  Instructions,  among  other  things, 
whether  he  should  pay  from  the  assets  of  the 
estate  the  fee  of  certain  attorneys  for  servic- 
es rendered  to  the  executor  in  the  litigation 
over  the  probate  of  the  will  In  solemn  foruL 
The  case  was  referred  to  an  auditor,  who 
reported,  on  this  issue,  that  the  services 
rendered  by  the  attorneys  were  reasonably 
wprth  the  sum  demanded,  and  that  the  em- 
ployment was  In  behalf  of  the  estate,  and 
not  by  the  executor  as  an  Individual,  though 
he  was  personally  Interested  In  the  probate 
of  the  will.  The  auditor  further  reported 
that  the  executor  bad  not  acted  in  good  faith 
in  pressing  the  will  for  probate,  and  on  this 
account  be  adjudged  that  the  attorneys  could 
not  recover  their  fees  from  the  estate.  Ex- 
ertions of  law  and  fact  were  filed  to  the 
auditor's  report ;  and  the  court  sustained  the 
exceptions  of  law,  disregarding  as  immaterial 
the  exceptions  of  fact  to  the  auditor's  finding 
that  the  attorneys  acted  in.  good  faith  In 
representing  the  executor,  but  that  the  exec- 
utor acted  in  bad  faith  in  attempting  to 
probate  the  will  of  Reuben  A.  Gredille.  The 
ruling  of  the  court  was  that.  Independently 
of  the  good  faith  of  the  attorneys  in  repre- 
senting ttie  executor  and  of  the  bad  faith  of 
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the  fficecutor  In  attempting  to  probate  the 
will,  the  attorneys  were  entitled  to  reason- 
able compenaatlon  for  th^  sorioes  In  the 
attempt  to  probate  the  will  in  solemn  term, 
payable  from  the  assets  of  the  estate  of 
Reuben  A.  Gredille.  A  decree  was  taken  in 
accordance  with  this  ruling.  The  adminla- 
trator  exoepte  to  so  much  of  the  Judgment 
aa  sustains  the  exceptions  of  law,  and  the 
attorneys  by  cross-bill  except  to  Uie  dlsmliiMl 
of  their  exceptions  of  fact  as  immateriaL 

[1]  1.  We  think  that  the  executor's  xl^t 
to  be  compensated  out  of  the  esUte  for  neces- 
sary expenses,  incurred  in  an  unsuccessful  at- 
tempt to  probate  a  wiU  in  solemn  form,  at 
the  instance  of  an  heir  at  law,  after  the  will 
has  been  probated  in  common  form,  depends 
upon  the  duty  of  the  executor  in  this  respect 
towards  the  estate  be  r^resents.  According 
to  tlie  I^Ush  ecclesiastical  law  a  will  was 
proved  in  common  form  on  the  oath  of  the 
executor  and  without  notice,  but  after  It  liad 
been  proved  In  common  form  the  executor 
could  be  compelled  to  prove  it  In  solemn  form. 
This  is  spoken  of  as  calling  in  the  probate. 
This  could  be  done  at  any  time,  unless  there 
was  unreasonable  delay  in  making  the  ai^ll- 
cation.  Our  statute,  however,  UmiA  the  time 
to  seven  years,  and  with  this  modification  our 
statutes  concerning  the  probate  of  wills  in 
common  and  solemn  form  do  not  anbstantial- 
ly  differ  from  the  old  English  ecclesiastical 
law.  Vance  v.  Crawford,  4  Ga.  446;  Brown 
V.  Anderson,  13  Ga.  171;  Hoyle  t.  Hasted 
&  Pearson,  6  Eng.  Ecc.  Rep.  313. 

Where  an  executor  proves  a  will  in  com- 
mon form  on  the  oath  of  one  of  the  wit- 
nesses, and  heirs  at  law  call  upon  him  by 
an  application  in  writing,  duly  served,  to  ap- 
pear before  the  ordinary  and  show  cause  why 
the  probate  should  not  be  eet  aside  on  the 
ground  that  the  testator  at  the  time  of  mak- 
ing the  pretended  will  was  not  of  sound  mind 
or  was  under  undue  infioence,  etc.,  it  is  the 
duty  of  the  executor  to  see  that  all  persons 
interested  are  notified.  Evans  v.  Arnold,  52 
Ga.  160,  179.  If  the  executor  appears  in 
obedience  to  the  notice  to  prove  the  will 
in  solemn  form,  tbe  burden  la  upon  him  to 
-make  a  prima  fade  case.  Peale  v.  Ware,  131 
Ga.  828,  63  S.  E.  681.  Tbe  practice  in  this 
regard  is  mentioned  for  the  purpose  of  show- 
ing that  the  relation  of  tbe  executor  to  the 
estate  in  the  matter  of  the  probate  of  a  will 
in  solemn  form  is  differrat  where  the  will 
has  never  been  probated,  and  where  It  has 
been  previously  proved  In  common.  In  the 
former  case  he  may  be  required  to  file  the 
will,  if  in  his  possession,  with  the  ordinary 
(ClvU  Code  of  1910,  I  3802).  but  be  la  not 
compelled  to  offer  it  for  probate;  while, 
in  tbe  latter  case,  having  elected  to  probate 
it,  and  having  qualified  as  executor,  he  Is 
under  a  duty  to  prove  It  in  solemn  form 
when  required  by  an  heir  within  the  statu- 
tory period.  A  probate  In  common  form 
means  something.    An  «Htcator  qiuUtylnc 
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under  snclk  probate  U  empowered  to  collect 
Uie  assets  aod  pay  tbe  debts  ot  Uie  testator. 
Purchasers  tinder  sales  from  him  legally 
made  will  be  protected.  If  bona  fide  and  with- 
out notice.  Such  probate  Is  conclusive  upon 
all  persons,  not  under  disability,  after  the 
expiration  of  seven  years.  Civil  Code  (1910) 
H  38{9,  3867.  It  would  therefore  seem  to  be 
the  executor's  duty  to  offer  the  will  for 
probate  in  solemn  form  when  called  upon  to 
do  80  by  bcdrs,  and  to  press  the  probate  In 
good  faith,  and  to  make  the  necessary  prepa- 
ration for  trial.  The  employment  of  counsel 
Is  a  necessary  incident  to  the  duty  Imposed 
on  the  executor  to  probate  the  will  in  solemn 
form  upon  the  demand  of  an  heir;  and  It 
would  be  inconsistrat  with  every  principle  of 
reason,  law,  and  Justice  not  to  allow  to  the 
executor,  out  of  the  -estate  of  the  deceased, 
the  expenses  necessarily  Incurred  by  him  in 
the  faithful  discharge  of  his  doty.  Compton 
V.  Barnes,  4  Qill  (Md.)  66,  46  Am.  Dec  116; 
PhlUlps  V.  PhllUps,  81  Sy.  82&  And  see 
Vamer  t.  Ooldsby,  22  Oa.  802  and  Frands  t. 
Holbrook,  68  Ga.  829.  If  the  will  previoutOy 
had  not  been  admitted  to  probate  in  common 
form,  and  letters  testamratary  had  not  been 
granted  thereon,  a  strong  argument  might 
be  made  against  an  allowance  of  counsel  fees 
to  the  executor  for  an  unsuccessful  attempt 
to  probate.  See  Dodd  v.  Anderson,  197  N.  T. 
466^  90  N.  B.  1137.  27  L.  B.  A.  (N.  8.)  836, 
18  Ann.  Gas.  788. 

[2]  2.  However,  If  the  executor  In  bad 
faith  undertakes  to  probate  a  paper  which, 
because  It  la  a  forgery  or  was  fraudulently 
procured,  or  the  like,  Is  not  the  last  will 
of  the  deceased,  he  will  not  be  allowed  to 
charge  the  estate  with  the  expense  of  counsel 
In  his  unsuccessful  efTort  to  set  up  a  pretend- 
ed will,  notwlthstandii^  it  may  have  been 
prevlonsly  probated  In  common  form.  That 
is  to  say,  If  the  executor  fraudulently  under- 
takes to  probate  a  pretended  will,  the  ex- 
penses  incident  to  his  eftort  to  defraud  the 
heirs  will  not  be  charged  against  those  whom 
he  Is  endeavoring  to  defraud. 

[S]  8.  The  good  faith  of  the  counsel  em- 
ployed, or  their  Ignorance  of  the  executor's 
fraudulent  intent  or  purpose,  Is  immaterial. 
Their  right  to  be  paid  from  fimds  of  the  es- 
tate of  the  deceased  is  not  primary,  but 
secondary.  It  is  only  when,  the  executor  may 
create  a  lawful  charge  against  the  estate 
that  counsel  may  be  compqiBated  oat  of  the 
assets  of  the  estate. 

Judgment  reversed  on  both  bills  of  exeejh 
Hons.  All  the  Justices  concur. 


040  Oa.  ra) 

BIOOS  T.  SILVBT  et  aL 
<Suprem«  Court  of  Georgia.    Oct  16,  1918.) 
fSyUaiut      «k«  OourU) 

CAHCELLATION  ot  IlfffTBUMENTS  (}  36*)— PAB- 
TISB. 

A  husband  made  a  voluntair  deed  to  his 
wife.  Subsequently  tiie  wife  and  husband  JMnt- 


ly  conveyed  deed  tiie  same  land  to  certain 
persons,  who  were  chlldrtn  and  descendants  of 
children  of  the  husband  by  a  former  marriage, 
reserving  a  life  estate  to  the  grantors.  This 
deed  redted  a  valuable  consideration  and  con- 
tained a  covenant  of  warranty  of  titie.  The 
husband  died,  and  the  wife  brought  an  action 
against  the  grantees  to  cancel  the  deed  as  be- 
ing  obtained  by  the  fraud  and  coercion  of  her 
husband.  She  alleged-  that  her  bneband's  es- 
tate was  without  representation.  Pending  the 
suit  and  before  the  appearance  term,  an  admin- 
istrator was  appointed  on  the  estate  of  her 
husband,  and  the  d^endants  pleaded  his  non- 
joinder in  abatement  of  the  suit  Held,  that 
the  representative  of  the  deceased  husband 
was  a  necessary  part:^)  and,  upon  refusal  of 
the  plaintiff  to  make  turn  a  party,  the  suit  will 
be  abated. 

[Ed.  Notfc— Tor  other  cases,  see  Cancellation 
of  Instruments,  Cent  IMg.  U  66-64;  Dec.  Dig. 
I  3&*] 

Error  from  Superior  Court,  Wllkea  Coun- 
ty; B.  IT.  Walker,  Judge. 

Action  by  S.  A.  Blgga  against  H.  W.  SUvey 
and  others.  Judgment  for  defendants,  and 
plaintUZ  brings  error.  Afflrmed. 

Sam  U  Olive,  of  Augusta,  and  W.  D.  Tutt, 
of  Elberton,  for  plalnttfT  in  error.  Saml.  fi. 
Sibley,  of  UnUm  Point,  for  defendants  In 
error. 

EVANS,  P.  J.  The  plaintiff  in  her  petition 
alleged  that  she  intermarried  with  Terry  P. 
Sherrer  on  March  11,  1877;  that  on  June 
15,  1892,  her  husband  conveyed  to  her  a  cer- 
tain tract  of  land  containing  172  acres ;  that 
thereafter  her  husband  became  dissatisfied 
with  the  making  of  the  deed  and  on  the  14th 
of  March,  1908.  influenced  and  persuaded 
her  to  execute  a  deed  to  W.  H.  Silvey,  Sarah 
K.  Silvey,  John  W.  Sherrer,  William  Francis 
Sherrer,  Jame^  W.  Sherrer,  Hary  Susan 
Sherrer,  and  Rebecca  Jane  Echols,  children 
and  descendants  of  her  husband  by  a  former 
marriage,  upon  an  alleged  consideration  of 
love  and  affection  to  her  husband  and  to  the 
grantees  as  relatives  by  blood  of  her  husband 
and  afilnity  to  her,  and  also  in  consideration 
that  one  of  the  grantees  had  been  most  at- 
tentive in  serving  and  waiting  upon  her  hus- 
band and  herself  for  a  number  of  years,  and 
in  further  consideration  of  |10  conveying  60 
acres  of  the  land,  described  by  metes  and 
bounds,  to  W.  H.  Silvey,  and  the  remainder 
to  the  other  named  grantees,  reserving  a  life 
estate  to  petitioner  as  long  as  she  lives  up* 
on  the  property.  Her  husband  loined  with 
her  in  warranty  of  the  titie,  and  the  deed 
was  signed  by  both.  Subsequentiy,  on  Jane 
8. 1908,  petitioner  was  further  influenced  and 
persuaded  and  coerced  by  her  husband  to 
sign  a  deed  to  W.  H.  Silvey  to  60  acres  of 
land  conveyed  to  her  by  her  husband.  This 
deed  recited  that  It  was  made  by  the  hus- 
band and  the  petitioner  of  the  first  part  and 
Hillary  W.  Silvey  of  the  second  part,  and 
that  for  and  In  consideraUon  of  the  sum  or 
(10  the  party  of  the  first  part  conveyed  50 
acres  of  described  land  to  the  grantee  in  fee 
simple,  with  a  reseiration  that  "both  the  par- 


•For  ecker  €•■«  SM  MBS  ttvls  sad  SMtfoa  NUMBBR  la  Oaa  Dig.  ft  AsfL  Dig.  Xsr^e.  MeHis*^ 


868 


79  BOnTHBASTBRN  REFOBTBB 


ties  of  the  first  part  hold  the  within  50  acres 
until  after  their  death ;  then  It  goes  to  Hil- 
lary W.  Silvey  and  his  heirs."  This  deed 
contained  a  warranty  of  title  and  was  signed 
by  petitioner  and  her  husband.  Petitioner 
and  husband  continued  to  live  upon  the 
land  until  his  death  In  May,  1909.  After  the 
death  of  her  husband.  Terry  P.  Sherrer,  she 
married  again  and  has  continued  to  live  up- 
on the  land.  She  alleged  tliat  there  was  no 
administration  upon  her  first  husband's  ea- 
tate,  and  the  grantees  In  the  deeds  from  her- 
self and  husband  were  made  parties  defend- 
ant She  prayed  for  the  cancellation  of  her 
deeds  to  the  defendants.  The  defendants 
filed  a  plea  in  abatement  on  the  ground  that 
W.  F.  Sherrer,  the  duly  constituted  admin- 
istrator of  the  estate  of  Terry  P.  Sherrer, 
was  a  necessary  party  defendant,  praying 
that  the  suit  abate  because  of  his  nonjoinder. 
The  issue  made  by  the  plea  was  submitted 
to  the  court,  without  the  intervention  of  a 
]niy ;  and  upon  the  hearing  it  appeared  that 
letters  of  administration  had  been  granted 
on  the  estate  of  Terry  P.  Sherrer  to  W.  P. 
Sherrer,  pending  the  suit,  but  prior  to  the 
appearance  term.  The  court  entered  judg- 
ment sustaining  the  plea  in  abatement  and 
dismissing  the  petition,  "provided  that,  If 
the  plaintiff  shall  within  ten  days  file  an 
amendment -praying  that"  the  representative 
of  Terry  P.  Sherrer  "be  made  a  party  defend- 
ant in  said  case,  the  plea  shall  stand  over- 
ruled." Exception  is  taken  to  this  Judgment 

The  single  question  presented  by  this  rec- 
ord is  whether  the  personal  representative 
of  Terry  P.  Sherrer  is  a  necessary  and  indis- 
pensable party  to  the  cancellation  of  the 
deeds  Jointly  executed  by  petitioner  and  her 
husband,  Terry  P.  Sherrer,  to  the  defendant 
The  general  mle  Is  that  a  grantor  is  a  neces- 
sary party  to  a  proceeding  to  cancel  his  deed. 
Kehoe  V.  Rourke,  J31  Ga.  269,  62  S.  B.  185. 
It  rests  upon  the  fundamental  doctrine  that 
the  law  hears  before  It  decides,  and  that 
before  the  rights  of  a  party  can  be  passed 
upon  he  must  have  his  day  In  court.  The 
plalntltr  seeks  to  cancel  the  Joint  deed  of 
herself  and  a  deceased  husband,  and  the  lat- 
ter's  representative  must  be  made  a  party, 
unless  the  special  facts  of  the  case  prove  an 
exception  to  the  general  rule.  As  reason  for 
such  an  exception  It  Is  Insisted  that  Terry  P. 
Sherrer  was  not  Interested  In  the  title,  and 
that  his  Joinder  In  the  deed  was  a  purely 
superfluous  act  We  do  not  think  so.  So 
far  as  the  deed  Is  concerned,  It  purports  to 
be  the  joint  act  of  herself  and  husband,  and 
she  will  not  be  heard  to  deny  that  It  Is  their 
joint  act  unless  her  comaker  or  his  repre- 
sentative Is  given  an  opportunity  to  contest 
this  Issue.  Besides,  her  husband  warranted 
the  title,  and  each  of  the  deeds  recites  a 
valuable  consideration,  and  his  estate  Is  di- 
rectly Interested  in  upholding  them. 

Much  reliance  Is  placed  by  the  plaintiff 
on  the  case  of  Ellesworth  t.  McGoyt  95  Oa. 


44,  49  (2),  22  S.  E.  39,  as  sustaining  the  op- 
posite view.  An  analysis  of  that  case  will 
show  that  nothing  therein  ruled  contravenes 
our  holding  in  this  case.  In  that  case  a  bill 
In  equity  was  filed  by  the  maker  of  a  deed 
against  two  of  the  children  of  a  deceased 
grantee;  it  was  alleged  that  the  deed  bad 
been  procured  by  fraud  and  undue  Influoice, 
and  that  these  two  children  were  in  posses- 
sion of  and  claiming  the  property  conveyed ; 
and  the  prayer  was  for  an  injunction  against 
their  conveyance  of  the  property  or  other* 
wise  Interfering  with  it,  for  a  cancellation  of 
the  deed,  and  for  a  recovery  of  the  property. 
It  wad  held  that  the  plaintiff  could  proceed 
against  these  two  defendants  wltiiout  mak- 
ing a  party  defendant  a  third  cbUd  of  the 
deceased  grantee,  alleged  to  hare  been  In 
life  three  years  before  the  bill  was  filed,  but 
conceded,  if  stUl  alive,  to  be  a  nonre^dent  ot 
the  state.  The  ruling  was  put  on  two 
grounds:  (1)  That  a  conveyance  to  a  de- 
ceased grantee,  who  leaves  three  heirs  at 
law,  may  be  set  aside  at  the  Instance  of  the 
maker,  as  far  as  It  affects  two  of  them,  with- 
out disturbing  the  rights  of  the  third;  and 
(2)  that  nonresldence  and  doabt  as  to  the  ex- 
istence of  the  other  child  were  suflldent  to 
excuse  the  failure  to  make  the  third  child  a 
party.  In  that  case  the  maker  only  prayed 
to  cancel  the  deed  in  so  far  as  it  affected  the 
two  defendants.  If  she  had  a  right  to  cancel 
the  whole,  she  could  waive  that  right  in  so 
far  as  it  affected  one  of  the  claimants  an- 
der  the  deed.  But  that  is  not  this  case. 
Here  one  Joint  maker  is  attempting  to  cancel 
the  deed  of  her  comaker;  and,  before  she 
can  do  this,  she  must  make  the  representa- 
tive of  such  comaker  a  party  to  her  action. 

Judgment  attirmed.  AU  the  Juatlcea  con- 
cur. 


(U  Qa.  App.  687) 

ODUM  V.  STATE.    (No.  4,762.) 
(Court  of  Appeals  of  Georgia.    Oct  29,  1913.) 

(SyUabut  iy  the  Oomrt.) 

1.  HOHICIDB  (I  207*)  —  BTIDKHCX  —  DTXXTO 

Dbclabatxoit. 

The  fact  that  a  dyln^  statement  not  re- 
duced to  writing,  was  made  by  one  In  articulo 
mortis  previous  to  a  statement  which  was  there- 
after reduced  to  writing,  does  not  render  the 
prior  oral  statement  inadmissible,  provided  it 
otherwise  so  complies  with  the  reqnirements  of 
law  as  to  be  competent  testimony. 

[Ed.  Note. — For  otUer  cases,  see  Homicide. 
Cent  Dig.  I  439;  Dec  Dig.  |  207.«] 

2.  HOUICIDB  (8  215*)  —  EVIUENCB  —  DTINO 

Declabatiom. 

An  objection  to  testimony  as  to  an  alleged 
dying  declarationj  upon  the  ground  that  the 
declarant  had  said,  know  the  man,  but  I 
cannot  call  hia  name,"  and  that  therefore  the 
declarant,  did  not  know  the  person  who  killed 
him,  is  not  supported,  when  there  is  other  evi- 
dence which  clearly  discloses  the  Identity  of  the 
individual  referred  to  by  the  declarant. 

[Ekl.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  H  4Q1-456;  Dec  Dig.  i  216.*J 
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3.  iNSTBUcnons  Sif  Dbdnksnnbss. 

Tbe  charge  of  the  court  upon  the  sabJect  of 
druDkeoncBB  is  In  accord  with  the  proTitiozm  of 
section  39  of  the  Penal  Code,  and  doei  not  con- 
tain any  expression  of  opinion  b?  the  court  as 
to  wliether  the  defendant  was  m  fact  drank 
or  noL   Bfarshmll  t.  State,  69  Ga.  106. 

4.  yoZ^irNTABT  UARSLAnOHTEB. 

The  evidence  anthorized  the  charge  upon 
the  anhject  of  TOlontary  manalangbter. 
0.  Cbdoital  Law  Q  922*)  —  New  Tbux.  — 

HABMLMS  EBBOK— iNSTBDCnONS. 

Tbe  inatraction  of  the  court,  in  anawer  to 
a  reqaeat  of  the  jury,  that  the  jury  might 
recommend  tbe  defendant  to  mercy,  although 
they  foond  the  accused  guilty  of  a  felony,  does 
not  require  the  grant  of  a  new  trial,  especially 
since  the  jury  were  distinctly  informed  that,  if 
they  returned  a  Terdict  of  "guilty  of  voluntary 
manslaughter"  with  a  recommendation  of  mercy, 
such  recommendation  wonid  not  have  tbe  ef- 
fect of  reducing  the  crime  from  a  felonj  to  a 
misdemeanor. 

[Gd.  Note.— For  other  cases,  see  Criminal 
Law^^  Cent  Dig.  H  2210-2218;  Dec  Dig.  | 

A^BXPUSAL  OF  iNSIBUCnoNS. 

Thnv  was  no  error  in  refusing  a  request 
for  Instructions  to  the  jnrj. 

Error  from  Superior  Court,  Bibb  Gonnty; 
H.  A.  i^tbews,  Judge. 

Edward  Odum  was  convicted  of  Toluntarr 
manslaugbter,  and  brings  error.  Affirmed. 

Jna  B.  Cooper,  of  Macon,  for  idalntUt  in 
error.  Jobu  P.  Boss,  SoL  Gol*  of  Sfooon,  for 
tbe  Bute.  ' 

BUSSELL,  J.  Judgment  afflrmed. 


(13  Ga.  App.  698) 

BRITT  T.  STATE.    (No.  6.192.) 
(CouTt  of  Appeals  of  Gewflla.   Oct  29,  1913.) 

(SvHahnt  by  OouriJ 

Cbiminal  Law  (|  694*>--^onTliiUAifOB— AB- 

SKKT  Witness. 

A  motion  for  a  continuance  because  of  the 
absence  of  a  witness  for  the  defendant  in  a 
criminal  case  should  not  be  overruled,  though 
there  be  other  witnesses  who  will  testify  to  the 
same  effect  as  would  the  absent  witness,  when 
it  is  uncontradicted  that  his  testimony  is  not 
only  material  but  vitally  important  to  the  dis- 
proof of  the  defendant's  guilt,  and  it  is  made 
to  appear  that  all  due  diligence  has  been  used 
to  procure  the  presence  of  the  witness,  and  that 
be  is  accessible  to  the  processes  of  tbe  court. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  H  1321, 1822,  1882;  Dec.  Dig. 
I  694.*1 

Error  from  Superior  Court,  Liberty  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Jesse  Britt  was  convicted  of  larceny,  and 
brings  error.  Beversed. 

Ben  Way,  of  HlnesvlUe,  and  Thomaa  ft 
Gibbs,  of  Jesnp,  for  plaintiff  in  error.  N.  J. 
Norman,  8oL  Gen.,  of  SaTannah,  for  the 
State. 

BUSSEIJj,  J.  Tbe  evidence  as  to  the 
Identity  of  the  bog  Is  In  conflict  bat  the 
Jury  refused  to  accept  the  plea  as  to  the  mis- 


taken Identity  of  Ids  hogshlp.  We  cannot 
say  that  the  Jury  erred  as  to  Oils,  though 
it  does  not  appear  from  the  record  that  they, 
any  more  than  we,  saw  the  hog;  this  for 
the  reason  that  the  Jury  must  Judge  as  to  the 
credibility  of  the  witnesses,  and  the  law  will 
not  permit  us  to  do  sa  However,  the  case 
turned  on  whether  the  hog  whlt^  the  accus- 
ed was  charged  with  stealing  was  or  was  not 
Uabe  Quarterman'a  hog,  and,  In  view  of  the 
seriousness  of  the  offense,  we  think  the 
court  should  have  postponed  the  trial  of  the 
case,  so  as  to  have  enabled  the  defendant 
to  produce  witnesses  as  to  his  ownership, 
whose  testimony  was  material  to  his  defense. 
It  Is  uncontradicted  that  sobpcenas  had  been 
taken  out  for  the  witnesses  several  days  be- 
fore the  trial  and  delivered  to  the  deputy 
sheriff,  whose  duty  It  was  to  serve  them. 
The  defendant  showed  due  diligence  in  en- 
deavoring to  procure  the  testimony,  and  his 
showing  rebutted  any  conclusion  that  the 
Ix)stponement  was  sought  merely  for  delay. 
It  is  true  that  the  defendant  had  other  wit- 
nesses who  testified  substantially  to  tbe  same 
facts  that  he  desired  to  prove  by  tbe  absent 
witnesses,  bnt,  as  we  have  several  times 
held,  the  mere  fact  that  the  defendant  baa 
present  a  witness  who  will  testify  in  sub* 
stance  the  same  thing  as  would  a  witness 
who  Is  absent  does  not  derive  the  defend- 
ant of  tbe  right  to  have  tbe  absent  witness 
present,  if  It  plainly  appears  that  he  la  ac- 
cessible, and  that  tbe  court  can  procure  bis 
attendance.  The  question  Is  largely  control- 
led by  the  materiality  of  tbe  testimony  of  tbe 
absoit  witness.  Continuances  are  always 
addressed  to  tha  sound,  legal  discretion  of 
the  court  If  the  fact  which  it  is  soii^t  to 
prove  by  the  absent  witneas  is  only  collatw- 
al^  involved,  tbe  discretion  of  the  court  In 
overmllttg  the  motion  is  broader  than  where 
tbe  testimony  proposed  to  be  Elicited  from 
tbe  abeoit  witness  goes  to  tbe  very  vitala 
of  tbe  case.  In  such  a  case  the  testimony 
of  Ave  witnesses  who  are  present  and  who 
would  testify  to  tile  same  effect  as  tbe  ab< 
seat  witneas  might  not  be  a  snbstltate  for 
the  sworn  evidence  of  the  single  absoit  wit- 
nesa.  The  witnesses  present  might  not  be 
credible;  they  might  even  be  sobject  to  be 
impeached  by  proof  of  general  bad  cluractert 
while  the  witness  who  was  absent  might  be 
one  wboae  statement  would  be  accepted  with- 
out question  by  a  jury.  Again,  though  the 
wltnessee  present  could  not  be  impeached 
in  any  of  the  modes  apeciflcaUy  prescribed 
by  law  for  that  purpose^  they  might  be  dis- 
credited by  their  Intereat;  while  the  fact 
that  the  abaent  witness  was  wholly  disinter* 
ested  would  go  to  his  credit  In  the  pres- 
ent case  the  defendant's  main  witness  among 
those  who  were  present  was  bis  father,  and 
in  the  conflict  between  the  testimony  of  this 
witness  and  those  who  testlflcd  for  the  state, 
the  Jury  would  naturally  minimize  tbe  tes- 
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tiiiicai7  of  the  witneni,  by  reason  of  Oils  »- 
latlonaiblik 

There  Is  no  merit  to  the  other  asslcnments 
of  error;  and,  soldy  upon  the  gnrand  that 
Qie  defmdant  had  shown  snch  dUlgenos  as 
oitltled  him  to  the  presence  ot  the  witness 
he  had  sabpcenaed.  to  establish  a  point  vital 
to  his  defense  the  case  aboold  have  been 
contlnned. 

Judgment  rererBed. 

(IS  Ga.  App.  my 

RAINES  T.  8TATB.   (No.  S,10a) 
(Onirt  of  Appeals  of  Oeorgfa.   Oct  29,  1813.) 

(Sytlabut  ly  the  OourtJ 
1.  OBBTBUCTiifa  Juemcs  (S  16*)— Bebibtino 

AN  OfFICBR— SUFirCHNCT  OP  BVIDENOa. 
The  evidence  not  discloajng  that  the  ac- 
coBed  forcibly  lesisted  an  officer  while  attempt- 
inc  to  execute  a  lawful  pmceii,  his  conrictum 
under  section  811  of  the  Penal  Code  was  not 
authorized. 

[Ed.  Note.— For  other  cases,  see  Obstructiug 
Justice,  Cent  Dig.  }  82;  Dea  Dig.  S  16.*] 

(AidWonal  Bfltahua  »y  B4itorM  Btaff,) 

2l  OBBTBUcnno  Justicb  (|  8*)  —  Besibtino 
AH  Officeb— Elkuents  ot  Ovfeitbe. 

Neither  threats  alone,  anaccompanled  by 
any  fear  or  apparent  intention  to  execute  them, 
nor  the  doing  of  an  act  which  impedes,  delays,  or 
defeats  the  execution  of  the  process  wit^  which 
the  officer  is  armed,  but  without  resisting  him, 
U  snfBcienit  to  constitute  the  offense  of  forcibly 
reaistlng  an  officer,  In  Tlolatlon  of  Fen.  Ood& 
{ 311. 

[Ed.  Notfcr— For  otiier  casn,  see  Obstructing 
Justice,  Cent  Dig.  %%  S-l^TDec.  Dig.  {  8.*] 

Error  from  City  Court  of  Houston  County; 

A,  C.  RUey,  Judge. 

Walter  Raines  was  convicted  of  wlllfolly 
obstructlilg  an  officer,  and  brings  error.  Be- 
versed. 

J.  G.  Smith,  of  rt  Valley,  and  W.  J.  Wal- 
lace, of  Knoxrllle,  for  plalntUf  in  error.  B, 

B.  Brown,  SoL,  of  Ft  Valley,  £or  the  8tat& 

POTTLE,  J.  [t]  The  aceoaed  was  oon- 
Tlcted  under  an  accosatlou  charging  that  he 
did  knowli^y  and  wlllfolly  obstmet  and  op* 
pose  one  Sheets,  a  deputy  sheriff,  In  serrhig 
and  attempting  to'  serre  and  execute  a  crim- 
inal warrant  against  Will  Balnes.  The  evi- 
dence shows  Qiat  Sheats  and  one  Bowell,  a 
dty  marshal,  went  to  the  home  of  WIU 
'  Balnes  for  the  purpose  ot  arresting  him  un- 
der a  criminal  warrant  Whoi  they  reached 
tiie  house  tiiey  Informed  two  Waters  of  WIU 
Balnes  that  Qwy  had  a  warrant  f6r  his  ar^ 
rest,  and  received  permission  from  the  sis- 
ters to  in  and  seandi  the  house.  Sheats 
went  into  the  house,  and  Bowell  remained  out- 
ride. Sheets  heard  quarrying  outside  of  tilte 
house,  and  Inunedlately  went  out  and  found 
Bowell  scuffling  with  the  accused,  who  was 
a  brother  of  Balnes.  The  sisters  were 
also  attaching  Bowell,  and  Sheats  interposed 
and  stopped  the  difficulty.  The  officers  then 


arrested  the  accused  and  started  around  to 
the  front  of  the  house.  The  accused  said  he 
had  done  nothing  to  go  to  Jail  for,  and  that 
he  was  not  going  to  Jail,  and  began  to  push 
and  shove  Sheats.  When  this  occurred  the 
officers  had  not  found  Will  Raines  and  were 
still  looking  for  him.  The  accused  bad  said 
he  would  not  allow  the  house  searched,  and 
started  toward  the  house  where  Sheats  wa& 
Bowell  grabbed  him  and  pulled  him  back, 
whereupon  both  his  sisters  began  to  attack 
Bowell,  and  Sheats  came  out  of  the  house  to 
the  assistance  of  BowelL  The  officers  did  not 
find  WUl  Raines,  and  did  not  go  back  into 
the  house  for  any  further  search. 

[2]  It  is  well  setUed  that  proof  of  forcible 
resistance  is  necessary  to  sustain  an  Indict- 
ment under  section  311  of  the  Penal  Code. 
"Neither  threats  alone,  unaccompanied  by 
any  fear  or  apparent  Intention  to  execute 
them,  nor  even  the  doing  of  an  act  which 
Impedes,  delays,  or  defeats  the  execution  of 
the  process  wlttk  which  the  officer  Is  armed, 
but  without  resisting  him,  is  sufficient  to 
constitute  the  offense  of  obstructing  legal 
process."  Hutchinson  v.  State,  9  Ga.  App. 
62,  70  S.  E.  852.  See,  also,  Davis  v.  State, 
76  6a.  721.  It  is  apparent  from  the  evidence 
in  the  present  case^that  whatever  force  was 
used  by  the  accused  In  resisting  Deputy  Sher- 
iff Sheats  was  either  to  prevent  what  the  ao 
cnsed  deemed  an  Illegal  arrest  of  his  person, 
or  to  prevent  blm  from  being  takoi  to  Jail 
after  the  arrest  was  made.  In  fact,  the  ar- 
rest of  the  accused  was  Illegal.  He  had 
committed  no  offense.  He  objected  to  the 
house  being  searched  for  his  brother,  and 
started  toward  the  house,  saying  that  he 
would  not  permit  the  search  to  be  made. 
This  conduct  on  hte  part  was  not  a  violation 
of  any  criminal  law,  and  therefore  did  not 
JusU^  bis  arrest  by  BoweU.  This  being  so, 
tiie  accused  had  a  right  to  redst  the  attempt- 
ed detention  ot  his  pers(m  by  Bowell.  Nor 
did  Sheats  have  any  more  auUiority  to  az>> 
rest  the' accused  than  did  Bowell,  and  Gbe  ao- 
cased  had  an  equal  right  to  resist  him. 
Then  la  noflilng  In  the  evidence  to  Justify 
the  inference  that  the  force  xued  toward 
Sheats  by  the  accniKd  was  to  prevent  Sheats 
from  continuing  his  search  for  WDl  Balnes. 
On  the  contrary,  tibe  evldenoe  dananded  a 
finding  that  whatever  force  waa  used  by  the 
accused  toward  Sheats  waa  for  flie  purpose 
of  preventing  an  Illegal  arrest  of  bis  own 
person  by  the  officer.  The  officer  ma  pre- 
vented from  continuing  his  search,  not  so 
ma<di  by  the  conduct  of  the  accused,  as  by  his 
own  conduct  in  making  an  illegal  arrest  of 
the  accused,  and  be  discontinued  the  search 
for  Will  Balnes  in  order  to  Incarcerate  the 
accused  In  pursuance  of  the  Illegal  anest 
mie  evidence  did  not  authorise  the  Clmvl^ 
tlon,  and  ttie  motion  fbr  a  new  trial  ahonlC 
have  been  granted. 

Judgment  reversed. 
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(tt  0«.  App.  708) 

SUKB  T.  STATSL   (Na  6.221.) 
(Uoort  of  Api>eal8  of  Georgia.    Oct  29,  1918.) 

(BvUabua  bv  ihe  Court.) 
1.  Obiicinai.  Law  (J  400*>— JusnCM  OT  th» 
Pbacb  (I  125*)— JuDauBirr— EvxDXHCB— Pa- 

BOL. 

It  not  appeariog  tiiat  the  original  records 
lud  been  lost  or  deetrored,  or  were  otherwise 
inaccessible,  it  was  error  to  permit  parol  proof 
of  the  oontents  of  the  defendant's  plea  In  a  civil 
case,  and  likewise  error  to  permit  a  witness  to 
state  the  Judgment  rendered  in  the  proceedings. 
A  plea  of  mhiority  on  the  part  of  a  defendant 
most  necessarily  have  been  in  writing,  and  the 
annooncement  of  a  justice  of  the  peace,  in  open 
court,  that  he  will  render  judgment  in  a  par- 
ticnlar  way,  is  brutnm  falmen  until  the  judg- 
ment is  actually  entered  upon  the  docket  Nash- 
ville, Chattanooga  &  St  Louis  B.  Co.  t.  Brown, 
8  Oa.  App.  cei  (lb),  60  S.  m  819. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  879-886.  1208-1210;  Dec. 
Dir.  I  400;*  Justices  of  the  Peace,  Cent  Dig.  S| 
551-554;  D&u  Dig.  S  1^.*1 

%  CsxiaNAz.  Law  (|  1129*)— Mohon  vob  Naw 
Tbial— Bevibw  on  Afpbai. 

Objections  to  the  form  of  a  criminal  acenn^ 
tion  cannot  be  considered  upon  assignments  of 
error  presented  as  grounds  of  ajnotion  for  a 
new  tnal.   Dublin  t.  Dudley,  2  Oa.  App.  763, 

[Ed.  Note. — For  other  cases,  see  Criminal 
raw,  Cent  Die  H  2a64-j!964;  D^  Die  | 
1128.*] 

Error  from  (3ty  Court  of  Jackson ;  H.  If. 
Fletcher,  Judge. 

Barney  Duke  was  convicted  of  crlmek  and 
brings  error.  Reversed. 

J.  T.  Moore,  of  Jackson,  for  plaintiff  in 
errw.  0.  L.  Redman,  Sol.,  of  Jackson,  for 
the  Statew 

BUSSBLL^  J.  Judgment  reverBed. 


(U  Qa.  App.  TU) 

NOBLES  T.  STATE.  (Mo.  6,224.) 
(Oonrt  of  Appeals  of  Georgia.   Oct  29,  1918^; 

(ByUa}>v9  by  the  Court.} 

X.  Orihinai,  Law  ({  918*)  —  Niw  Tbzal  — 
Qboundb— Conduct  or  jitdoe. 

Although  the  trial  judge  has  the  right  to 
examine  witnesses,  the  utmost  caution  should 
be  used  to  avoid  impressing  the  jury  by  the  ex- 
amination ;  and  whoi  In  a  criminal  case  it  ap- 
pears that  there  is  a  probability  that  the  dr- 
cumstances,  or  the  form  of  the  examination, 
conveyed  to  the  jury  an  intimation  of  the 
court's  belief  in  the  guilt  of  the  accused,  a  new 
trial  should  be  granted.  When  the  ancstions  as 
as&ed  by  the  trial  judge  tend  to  diseiedit  the 
witness  or  his  testimony,  or  to  su^^t  to  the 
jnry  the  inference  that  the  court  entertains  an 
opinion  unfavoraiile  to  the  innocence  of  the  ac- 
cused, the  effect  may  be  as  prejudicial  to  the 
defendant  as  the  direct  expression  of  an  opin- 
ion, and  places  the  case  within  the  provisions 
of  section  1068  of  the  Penal  Code.  Ektreme 
anxiety  to  develop  the  truth  as  to  facts  which, 
if  proved,  will  be  peculiarly  beneficial  to  one 
of  the  parties  in  the  case  and  correspondingly 
detrimental  to  the  other,  can  easily  be  ous- 
taken  by  the  jury  for  a  manifestation  of  the 
judge's  convicnon  that  one  party  rather  than 
tbe  other  should  prevail.    Sharpton  v.  State,  1 


Ga.  App.  542,  57  S.  E.  929 ;  Brown  v.  State, 
11  6a.  App.  164,  74  S.  E.  1002;  Murphy  v. 
State,  13  Qa.  App.  — ,  79  S.  E.  228. 

[Ed.  Note.— For  other  cases,  see  Cnminal 
Law,  Cent  Dig.  K  2163-2^,  2195.  2196, 
2219-2224 ;  Dec.  Dig.  S  918.*] 

2.  CstuiNAL  Law  (S  1166^*)— Pbxjddioiai. 
Ebbob— Conduct  or  Judge— Qvbstioks. 

The  (questions  asked  tbe  state's  witness  by 
the  trial  judge,  after  the  solicitor  general  and 
the  defendant's  counsel  had  both  completed 
their  examination  of  the  witness,  naturally 
tended  to  impress,  unfavorably  to  the  accused 
(though  the  trial  judge  did  not  intend  that  ef- 
fect), those  circumstances  which  indicated  guilt 
and  perhajps  further  prejudiced  the  defendant 
by  conveying  the  impression  tliat  the  court  be- 
lieved much  more  could  perhaps  be  proved 
against  him  if  tbe  witness  could  oe  kudtieed  t» 
make  the  disclosure. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  U  8114-8123;  Dec  Dig.  { 
1166%.*] 

3.  SumOXBNOT  OF  EnDCHOI. 

Except  as  above  stated,  there  was  no  er- 
ror in  the  trial.  Tbe  evidence  was  sufficient  to 
convict  the  accused  on  both  counts,  or  to  war^ 
rant  a  reidlct  of  not  guilty.  Flahlve  v.  State, 
10  Qa.  App.  401.  78  £  B.  696. 

Error  from  Superior  Court,  Laurens  Coun- 
ty; K.  J.  Hawkins,  Judge. 

Bob  Nobles  was  convicted  of  a  crime,  ai^ 
brings  error.  Beveraed. 

J.  8.  Adams,  of  Dublin,  for  plalntUf  In 
error.  B.  X*  Stwbens,  SoL  Gml,  of  Wrl^ta- 
vUle.  for  the  State. 

BUSSBIiLh  J.  Judgment  reversed. 


03  Ga.  App.  «5> 

JENKINS  T.  STATE.   (No.  6471.) 
(Court  of  Appeals  of  Georgia.   Oct  28^  1918.) 

(SvUabu*  by  the  Court.) 

1.  Indiotioent  and  Infobhation  (I  75*}— 
SurnoiBHcr  -•-  Omission  or  Wobds  —  Lab- 
cent.  ' 

This  case,  on  the  demurrer,  is  controlled  by 
the  decision  of  the  Supreme  C!ourt  in  Kim- 
brough  V.  Sute,  101  Ga.  683,  29  S.  E.  38. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  H  202-204:  Dec 
Dig.  I  76.*] 

2.  Cbiunai.  Law  ({  1206*)  —  SbnTbhox  — 

Statute. 

Section  176  of  the  Penal  Code  of  1910  de- 
fines larceny  from  the  house,  but  fails  to  pre- 
scribe a  punishment  for  that  offense;  and  where 
one  indicted  under  that  section  is  convicted,  be 
can  object  to  the  imposition  of  any  sentukce 
upon  him,  on  the  ground  that  this  section  of 
the  Code  prescribes  no  punishment 

[Ed.  Note^Fw  other  eases,  see  Criminal 
^t^^Cent  Dig.  H  8268,  3270;  Dec.  Dig.  | 

Error  from  City  Court  of  Elberton;  Geo. 
C.  Grogan,  Judge. 

Will  Jenkins  was  convicted  of  larceny  from 
tbe  house,  and  brings  error.  Reversed. 

Pulllam  Vnmtt,  of  Elberton,  for  plaintiff 
In  error.  Boozer  Payne  and  B,  J.  Ward, 
both  of  Elberton,  for  the  State. 
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HILL,  a  X  The  accusation  In  flda  ease 
was  of  the  offmse  of  larceny  from  t&e  honse, 
and  a  demurrer  was  filed  fliereto,  on  the 
ground  that  it  <anltted  to  allege  that  the 
property  stolen  from  the  house  was  taken 
thereficom  *^Tately"  by  the  accused.  The 
demurrer  was  oremtled  by  the  trial  Judge, 
he  holdliv  that  the  accusation  was  good  un- 
der section  17C  of  the  Penal  Ood&  This 
judgment  is  the  subject  of  the  first  assign- 
ment of  error. 

The  accused  was  conTicted,  and,  when  call- 
ed uprai  by  the  court  to  know  if  he  bad  any 
reason  to  ofTer  wby  sentence  should  not  be 
pronounced  upon  him,  objected  to  beln^  sen- 
tenced, on  the  ground  that  no  x>enalty  was 
prescribed  by  law  tor  the  offense  sfet  out 
and  defined  in  the  accusation  under  which 
he  was  tried  and  couricted.  The  court  over- 
ruled this  objection,  and  Imposed  a  misde- 
meanor sentence.  To  this  Judgment  the  de- 
fendant excepted,  and  this  exception  con- 
stitutes the  second  assignment  of  error. 

[1  ]  1.  In  Klmbrougb  v.  State,  101  Ga.  683. 
29  8.  E.  39,  it  is  held  that  "an  indictment 
which  charges  the  accused  with  entering  a 
dwelling  bouse  and  stealiug  therefrom  valu- 
able goods  la,  though  the  word  'privately* 
be  omitted,  a  good  indictment  under  section 
178  [now  175]  of  the  Penal  Code."  It  la 
probably  this  decision  which  Induced  the 
trial  judge's  ruling.  In  the  body  of  the  opin- 
ion In  that  case  It  Is  said  that  If  the  indict- 
ment were  framed  under  section  179  (now 
176)  of  the  Penal  Code,  and  the  word  "pri- 
vately" were  omitted  therefrom,  It  would  seem 
to  be  subject  to  special  demurrer  on  the 
ground  that  "the  definition  of  the  offense  [in 
that  section]  makes  privacy  a  necessary  in- 
gredient." The  Supreme  Court  seems  to  have 
been  of  the  opinion  that  In  these  two  sections 
there  are  two  different  deUnltlons  of  larceny 
from  the  house.  The  writer  does  not  concur 
In  this  view.  In  his  opinion  there  is  one  def- 
inition of  the  offense  of  larceny  from  the 
house,  that  contained  In  section  178  (now  175) 
of  the  Penal  Code,  and  the  following  section 
prescribes  a  punishment  Indeed,  the  codl- 
flers  seem  to  have  so  construed  It;  the  first 
section  being  headed  "Larceny  from  the 
House,"  and  the  second  section  being  headed 
"Punishment."  In  my  opinion,  an  allegation 
in  an  Indictment  for  larceny  from  the  bouse 
that  the  property  was  taken  and  carried 
away  from  the  house  with  Intent  to  steal 
the  same  Is  equivalent  to  the  allegation  that 
the  defendant  took  the  property  privately 
and  with  intent  to  steal.  However  this  may 
be,  this' court  is  bound  by  the  decision  of  the 
Supreme  Court  In  Klmbrougb  v.  State,  and 
under  that  authority  the  trial  judge  prop- 
erly overruled  the  demurrer  to  the  Indict- 
ment, which  he  held  was  based  on  the  former 
of  these  two  secUons.  Penal  Code  of  1910. 
{175. 

[2]  2.  The  objection  made  to  the  imposi- 


tion of  the  sentokoe,  that  the  saetion  of  tbe 
Code  under  which  the  accusation  was  framed 
did  not  prescribe  any  ponldunent  for  flie  of- 
fense, in  view  of  the  ruling  in  Elmbrons^ 
State,  supra,  seems  to  be  merltcolous.  Tedi- 
nlcally  speaking,  the  (Ejection  should  have 
been  made  by  motion  In  arrest  of  JndgmeBt, 
but  any  method  by  which  the  question  rais- 
ed Is  clearly  presented  to  the  court  should 
be  sufficient,  and  certainly  U  no  ponlshment 
was  prescribed  by  the  statute  on  wblcb  the 
accusation  was  framed,  and  under  whldi  the 
accused  was  convicted,  this  was  a  legal  rea- 
son why  Boitence  could  not  be  impraed  up- 
on him.  Punishment  for  criminal  offoises 
Is  prescribed  by  statute  In  this  state,  and  it 
the  statute  foils  to  in%scrlbe  a  penal^»  the 
statute  is  ineffective  becanse  of  Uiat  tnnls- 
slon.  In  the  EluAniugh  Oas^  sivra,  while 
it  was  not  expressly  held  (because  the  onea- 
tion  vras  not  presented,  It  is  strongly  inti- 
mated in  the  cqtiniott,  that  section  1*^  of  ttie 
Penal  Uode  (now  section  ITS)  does  not  pre- 
scribe any  punishment  for  the  offOise  of  lar^ 
ceny  from  the  house.  There  can  be  no  ques- 
tion as  to  this.  If,  as  held  by  the  Supreme 
Court  In  the  Kimbrongh  Case,  the  two  sec- 
tions referred  to  contain  different  definitions 
of  larceiv  from  the  house.  It  foUom  that 
the  court  had  no  authority  to  impose  aliy 
sentence  for  a  conviction  under  section  ITS. 

We  suggest,  in  view  of  the  decision  In  Klm- 
broni^  T.  State,  supra,  QaA  dtber  section 
175  of  the  Penal  Code  should  be  repealed  or 
amended,  or  that  the  word  "privately"  ta 
section  1TB  should  be  stricken  out;  and  un- 
til this  is  done,  indictments  or  accnsatloua 
for  the  offense  of  larceny  from  .ttie  house.  In 
order  that  conviction  can  be  followed  by 
punishment,  should  allei^  that  ttt^  property 
stolen  was  "privately"  taken  by  the  accnsed 
from  the  house. 

Judgment  reversed. 


(U  Oa.  App. 
TAYLOR  V.  STATE.    (No.  ^0^9.) 
(Court  of  Appeals  of  Georgia.    Oct  29,  1913.) 

fSyllabiu  by  the  CourtJ 

1.  CriuiraIi  Law  (g  945*>— New  Tbiax>— 

Gbounds. 

The  discretion  of  the  trial  judge  in  refo*- 
ing  to  grant  a  new  trial  on  the  ground  of  newly 
discovered  evidence  will  not  be  controlled,  on- 
lesa  it  plainly  appears  that  the  evidence  allespd 
to  have  been  newly  discovered  woald  probably 
change  the  result  This  rule  is  peculiarir  ap- 
plicable where  the  alleged  newly  aiscovered  tes- 
timony in  a  criminal  case  relates  to  facts  which 
are  not  vitally  material  to  the  issne  of  the  de- 
fendant's guilt  or  innocence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  H  2324^-2327,  SSS6:  Dee.  Dig. 
S  946.*] 

2.  Cbihinal  Law  (I  1152*)— AppkaZt— bind- 
ings ON  Motion  fob  New  Tbxai,. 

In  passing  upon  a  ground  of  a  motion  for  a 
new  trial  in  a  criminal  case,  based  upon  al- 
leged bias  and  prejudice  of  a  Juror  against  the 
movant,  evidenced  in  part  by  expressions  of 
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Sixdoa  previotis  to  Use  trial  as  to  the  gaflt  of 
e  accused,  the  judge  of  the  trial  court  occupies 
the  place  of  a  trior,  and  his  finding  that  the 
juror  waa  competent  will  not  be  reveiied,  unless 
it  is  manifest  thM  his  discretion  was  abused. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  J>ig.  H  8063-8067;  Dec  Dig.  | 
1162.*3 

8.  VOLURTABT  MAnSLAUOHTIB— SniTXCISNOT 

or  Btxdxncb— New  Trial. 

The  evidence  aathorized  the  conviction  of 
the  accused  of  the  offense  oi  voluntary  man- 
slaughter, and  t^are  was  no  error  In  refusing 
a  new  trial. 

Brror  from  Btmerlor  Court,  Heard  Connty; 
R.  W.  Freeman,  Judge. 
DawsoD  Taylor  was  convicted  of  voluntary 

manslaughter,  and  brings  error.  Affirmed. 

S.  Holdemees,  WUlls  Smith,'  and  J.  L. 
Smith.  aU  of  CarroUton,  M.  U.  Mooty,  of  La 
Grange  W.  a  Hodnett,  of  nranklln,  and  W. 
U.  Wrlgbt,  of  Mewneu,  for  piaintur  in  error. 
J.  B.  Terr^  BoL  Gep.,  of  OteenvlU^  for 
Hie  State. 


BUSSBLL.  J.  Dawson  Taylor  was  convict 
ed  of  the  offense  of  voluntary  manslaughter, 
and  he  excepts  to  the  Judgment  overruling  bis 
motion  for  a  new  trial.  We  have  carefully 
examined  the  volumlnons  record  and  the 
various  assignments  of  error,  and  we  find  no 
reason  for  a  reversal  of  the  Judgment  of  the 
learned  trial  Judge  who  presided  in  the  case. 
The  tragedy  which  resulted  In  a  homicide 
had  many  circumstances  which  rendered  It 
more  than  usually  deplorable^,  but  the  evi- 
dence authorized  the  verdict,  which  has  been 
stamped  with  the  approval  of  the  presiding 
Judge.  There  is  no  ground  for  complaint  In 
the  conduct  of  the  trial. 

One  of  the  defenses  of  vrblch  the  accused 
seeks  to  avail  himself,  the  conceded  right  of 
mutual  defense  as  between  brotbers  (Mattoz 
V.  State,  9  Ga.  App.  293,  70  S.  E.  U20).  Is  In- 
applicable to  the  facts  of  this  case  because 
the  evidence  shows  that  If  any  attack  was 
made  upon  Lee  Taylor  with  metal  "knucks," 
or  other  weapon,  such  assault  was  made  not 
by  Frank  McWaters,  who  was  shot  and  kill- 
ed, but  by  Glenn  McWaters,  bis  son.  If  Lee 
Taylor  was  being  assaulted  with  metal 
luia<^  the  defendant,  his  brother,  would 
liare  bad  the  right  to  Intervene  and  use  any 
necessary  force  In  protecting  him  from  la- 
Jury,  but  there  la  no  evidence  that  Frank 
McWaters  was  assaulting  the  defoidant's 
brother  with  any  weapon.  The  defendant 
may  have  been  Jnstlfled  In  sbootlng  Olenn 
McWaters,  but  even  If  Frank  McWaters  waa 
making  an  assault  upon  the  defendant's 
brother  (but  not  using  any  weapon),  and  tb» 
defendant  shot  and  killed  him,  he  cannot 
complain  if  he  was  only  convteted  of  volun- 
tary manslaughter. 

Tbe  merits  of  the  defendant's  contention 
tbat  he  should  have  a  new  trial  rests  upon 


two  grbunds:  That  of  newly  discovered  evi- 
dence, and  alleged  bias  on  the  part  of  certain 
members  of  the  Jury  who  tried  the  case. 

[1]  1.  Upon  the  hearing  of  the  motion  for 
a  new  trial,  tbe  movant  tendered  tlie  affidavit 
of  a  niece  of  the  deceased,  w&o  testified  that 
she  had  refused  to  disclose  the  fticts  on  ac- 
count of  her  relationship.  The  young  lady 
does  not  claim  to  have  been  a  witness  to  the 
homidde.  Her  testimony  relates  merely  to 
certain  facts  which  would  tend  to  discredit 
the  testimony  of  witnesses  who  were  Intro- 
duced npon  the  trial  and  to  a  circumstance 
which  would  show  tbat  the  deceased  was  per- 
haps very  drunk  at  the  time  that  be  received 
the  mortal  blow.  For  this  reason  we  think 
the  trial  Judge  could  have  disregarded  the 
alleged  newly  discovered  testimony  as  mere- 
ly cumulative  and  impeaching.  We  do  not 
say,  however,  that  he  did  reject  It  solely  up- 
on this  ground,  for  cases  can  be  Imagined 
where  evidence  might  be  so  absolutely  Im- 
peaching and  directed  to  points  of  such  vital 
importance  in  the  case  as  that,  with,  this  evi- 
dence In  the  record,  an  entirely  different  re- 
sult might  be  anticipated  npon  another  in- 
vestigation of  the  case,  and  tbe  most  impor- 
tant criterion  In  regard  to  newly  discovered 
evidence  we  apprehend  to  be  tbe  reasonable 
probability  of  a  different  result  being  reach- 
ed from  that  which  has  already  been  at- 
tained. 

There  seems  to  be  some  conflict  as  to 
whether  Miss  McNaugfaton's  statement  was 
that  the  deceased  vomited  a  half  gallon  or 
more  and  as  to  how  heavily  laden  this  dis- 
charge was  with  wblsky.  We  fail  to  see  how 
tbls  testimony  could  materially  affect  the  re- 
sult, or  even  why  the  result  should  be  differ- 
ent if  It  should  be  conceded  tbat  the  de- 
ceased was  thoroughly  intoxicated.  Miss 
McNaughton's  testimony  as  to  the  witness 
Lunsford  is  purely  impeaching.  It  does  ap- 
pear from  the  alleged  newly  discovered  testi- 
mony tbat  the  deceased,  after  vomiting,  said 
that  he  wanted  nothing  done  with  the  Tay- 
lor boys,  as  he  and  his  son  were  to  blame. 
We  have  no  doubt  the  trial  Judge  considered 
the  statement  of  the  deceased  that  he  and 
his  son  were  to  blame,  as  well  as  a  similar 
statement  made  to  tbe  witness  Mobley,  as 
merely  the  opinion  of  the  deceased  and  a 
mere  conclusion,  without  a  statement  of  any 
fiict  from  which  it  ^uld  be  determined 
whether  the  right  conclusion,  in  &ct  and  in 
law,  waa  readied.  The  deceased  told  Mobley 
that  whisky  and  bis  temper  overcame  him 
and  he  became  crazy.  At  best  this  would 
indicate  only  mutoality  intent  to  fight, 
and  the  accused  was  not  convicted  of  murder, 
but  only  of  voluntary  manslaughter;  and, 
certainly  If  the  defendant  violated  the  law, 
the  fact  that  the  particular  par^  who  was 
injured  did  not  wish  to  see  the  law  enforced 
against  his  assaUant  would  be  no  reason  why 
the  law  should  not  be  vindicated.    The  t&ct 


•For  other  cassa  sm  ■am*  topic  aod  aacUon  NVUBBR  In  Dae.  Die  ft  Am.  Dig.  K^-No.  &|9^f(^$J%^><£jR^^^g 
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that  this  wltoess  would  testify  on  anotbw 
trial  tbat  ttae  ground  was  torn  up  as  If  there 
liad  been  a  scuffle  might  tend  to  discredit 
some  of  the  testimony  Introduced  at  the 
trial  now  under  review;  but,  since  It  is  un- 
disputed that  there  was  a  homicide,  It  would 
support  the  inference  that  the  offense  com- 
mitted was  that  of  voluntary  manslaughter, 
rather  than  that  of  murder.  There  was 
other  newly  discovered  testimony,  bnt  it 
tended  merely  to  impeach  various  witnesses 
of  the  state  who  testified  at  the  trlaL  The 
character  of  the  deceased  for  violence  could 
not  be  available,  because  It  does  not  appear, 
even  from  the  defoidant'a  own  statement, 
that  the  deceased  was  doing  enough  for  tliat 
defense  to  be  employed. 

Nothing  In  support  of  the  ground  of  the 
motion  for  new  trial  based  upon  newly  dis- 
covered teatlmony  is  offered  tbat  will  war^ 
rant  even  a  suggestion  that  the  trial  judge 
abused  his  discretion  iu  overruling  this 
ground,  and  it  does  not  appear  that  the 
newly  discovered  testimony  would  or  should 
produce  a  different  result  This  being  true, 
this  court  Is  controlled  by  the  numerous  deci- 
sions of  the  Supreme  Court  In  whldi  It  la 
h^  that  the  discretion  of  the  trial  judge 
will  not  be  controlled,  in  passing  npon  the 
ground  of  a  motion  for  a  new  trial  based  up- 
on taewly  discovered  testimony,  unless  It  ap* 
pears  that  a  different  result  would  probably 
be  readied  upon  another  Investigation,  and 
that  the  trial  judge  abused  his  discretion  In 
not  granting  a  new  trlaL 

[2, 8]  2.  On  the  motion  for  a  new  trial  the 
defendant  Introduced  affidavits  of  numerous 
witnesses  for  the  pun>ose  of  showing  .that 
two  ot  the  jurors  were  prejudiced  and  Uased 
against  the  accused.  According  to  this  tes- 
timony one  ot  these  jurors  said,  previous  to 
the  trial,  that  the  defendant  ou&it  to  be  con- 
victed, and  that  if  he  (the  juror)  was  on  the 
Jury  he  would  be  convicted ;  and  the  state- 
ment attributed  to  the  other  juror  by  a  num- 
ber of  witnesses  was  practically  to  the  same 
effect  In  fact,  the  juror  Crockett  was  al- 
leged to-  have  gone  so  tar  as  to  say  that  the 
defmdant  "ought  to  be  fanng,"  and  he  did  not 
see  any  otiier  chance  for  lilm.  The  witness- 
les  attacking  tbew  jnrora  were  properly 


voudied  for,  and  it  appears  that  the  deffend- 
ant  and  his  counsel  were  in  Ignorance  of  fbt 
existence  of  any  bias  In  the  minds  of  the 
jurors  and  had  no  reason  to  suspect  that  they 
had  expressed  themselves  against  the  accused. 
However,  each  of  the  attacked  jurors  denied 
on  oath  the  statements  attributed  to  him  and 
asserted  that  he  was  controlled  solely  by  the 
evidence  delivered  upon  the  stand  in  the  ren- 
dition of  the  verdict  In  this  conflict  It  was 
for  the  judge  passing  upon  tba  motion  to 
determine  who  swore  truly,  the  witness  vrto 
attacked  Oie  jurors  or  the  jurors  thonselvei. 
The  credibility  of  the  witnesses  on  Qie  one 
hand  and  of  the  jurors  on  the  other  Is  a  mat 
ter  solely  fOr  his  determination,  and  bis  oon- 
clusion  Is  not  reviewable. 

In  the  attainment  of  Justice  nothing  Is 
more  indispensable  than  that  the  ndnds  of 
the  jurors  who  are  to  pass  upon  tJba  lasos 
be  perfectly  impartial,  but  the  law  places  np- 
ca  tlw  trial  judge,  and,  we  think,  wtsOly, 
the  responsibility  of  determining  the  oonnis- 
tency  of  the  Jurors  and  clothes  Um  wMi 
a  discretion  which  will  not  be  contndled, 
unless  it  is  manifest  Uiat  it  has  beat  abused. 
The  dedslona  are  uniform  upon  this  point 
We  cannot  say  that  In  tbe  present  cue  tbe 
learned  Judge  who  presided  at  the  trial  erred- 
See,  In  this  connectitui,  Oostly  v.  States  19 
Oa.  614,  and  ttie  cases  dted  In  Tana  t.  States 
SS  Ga.  6(^  9  S.  B.  946;  BndHUum  State^ 
24  Ga.  286  (2);  Brinkley  v.  State;  58  6a. 
296  (8);  Dorbam  t.  States  70  Go.  a6S  02); 
Huff  T.  State.  104  Ga.  (121  (7).  SO  &  SL  808; 
Allen  T.  State;  102  Ga.  619,  29  S.  a  470: 
King  T.  States  119  Go.  426^  46  &  a  633; 
Jones  T.  State,  U7  Ga.  710  44  8.  S.  877: 
Peny  t.  State,  117  Go.  719,  45  &  BL  77; 
HaU  T.  Stato,  124  Oa.  649^  62  S.  a  891: 
Moote  T.  Stateb  1  Ga.  App.  728, 67  &  a  066; 
De  Vane  v.  Atlanta,  R  A  A.  a  Go,  4  Ga. 
App.  141  (6).  60  S.  a  1079;  Daniel  t.  Statoi 
11  Ga.  App.  800  (4),  78  a  a  162. 

The  finding  ot  a  trial  judge  tbat  a  juror 
who  has  been  attacked  for  bias  or  prejudice 
Is  competent  win  not  be  rsfversed,  unless  It 
Is  iuiparent  that  he  has  abused  tSie  discre- 
tion which  the  law  Taste  In  blm  In  sncb 
cases. 

Judgment  afllrmed. 


Digitized  by  Google 


LATHAM  V.  FIELD 


an  N.  c.  350 

LATHAM  T.  FIELD  et  aL 
<Siipniii«  Oonrt  of  North  CaroUna.   17ot.  6, 
1913.) 

1.  AfFSiX  AHS  Ebbob  (i  927*)  —  Rbvibw  — 
NONBUIT. 

lu  reviewing  a  jodgment  of  nonsnlt  the 
mppellate  court  mast  consider  the  evidenoe  In 
the  most  fiiTorable  view  for  the  plalntlS. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  11  2912,  2917.  8748.  37S8, 
4024;  Dee.  Dig.  |  927.*J 

3.  pKnroiPAi.  ASS  Aanra  <|  92*)— Pown  or 

AOSITT. 

The  acta  of  an  agent  within  his  aothoritr. 
cither  express  or  impUed.  and  those  within  tbe 
scope  <tf  his  apparent  authority,  are  binding  np- 
oD  the  prindpaL 

riDd.  Note.--For  odier  eases,  see  Principal  and 
Agent  Cent  Dig.  H  246»  246;  260-253,  S92 ; 
Dec  Dig.  S  92.*T 

8.  PBINOIFAL  AKD  AOKRV  (I  131*)— LEABXm'T 

or  Pbinczfai. 

A  principal  Is  as  liable  for  damagea  from 
acta  performed  tbiongfa  an  agoit  as  if  ho  had 

done  them  himself. 
[Ed.  Note.— For  other  cases,  see  Frindpal  and 
Cent  Dig.  SI  408-464;   Dec  Dig.  { 


4.  Pbxnoipai.  and  Aobrt  (1 193*>— Leabujtt 
or  Pbinofai^— Actions— Btidbmob—Jubt 
Qimmoir. 

In  an  action  for  breach  of  a  contract  for 
the  sale  of  cotton,  made  through  a  third  per- 
son, evidence  on  the  qoestion  of  the  defend- 
ants UabilitT  aa  iffinclpal  anflklent  to  go 
to  tha  Any. 

[Ed.  Note.~For  o^er  caaea,  see  Prindpal  and 
Afcent  Cent  Dl»  H  721%-726;  Dec  Dig.  fi 
193.*] 

Appeal  from  Superior  Court,  GvUford 
County ;  Peebles,  Judge. 

Action  by  J.  E.  Latham  against  J.  B.  Field 
and  another.  From  a  Judgmrat  for  defend- 
anta,  plaintiff  ^ipeala  BeTermd  and  re> 
manded. 

Tbis  case  waa  before  us  at  Fall  term,  1912, 
and  Is  reported  In  109  N.  a  S85,  76  S.  B. 
251.  Tba  tustit  as  Onef  now  appear,  are 
somewhat  different  from  tboae  there  stated. 
Plaintiff  teatlfled:  Tbat  W.  H.  Field,  one  of 
tbe  ddfendanta,  called  at  his  place  of  business 
In  April,  1908.  and  showed  blm  some  samples 
of  cotton,  stating  that  J.  D.  Turner  would 
Cbereafter  represent  bis  Arm  in  that  territory 
as  their  broker,  and  lie  hoped  defendants 
would  send  them  some  business  through  Mr. 
Turner.  That  about  three  weeks  after  the 
oonversatton,  plaintiff  ordered  some  cotton 
from  the  defaidanta  through  Turner,  buying 
100  bales  of  strict  low  middling  from  defend- 
aots  through  Turner,  at  10^  cents  per  pound. 
Plaintiff  paid  for  the  cotton  at  that  price, 
although  it  proved  to  be  of  a  Tery  low  and 
Inferior  quality,  below  any  known  grade, 
and  what  is  Q§.Ued  in  the  trade  "Junk."  The 
difference  in  value  of  the  two  kinds  is  2  cents 
per  pound,  and  the  quantity  46.493  pounds. 
That  he  had  no  further  commuQicatlon  with 
defendants,  personally  or  by  letter,  after  the 
time  of  the  conversation  until  the  cotton  had 
been  shipped  and  received.  He  ordered  the 


cotton  through  Turner,  and  at  first  wanted  200 
bales,  but  Turner  told  him  that  he  could  only 
get  100  bales  of  the  required  grade,  and  that 
be  had  secured  it  from  defendants.  The  cottoa 
was  shipped  to  defendants,  Greensboro,  N.  C, 
"order  notify  J.  D.  Turner,"  and  the  bill  of 
lading  showed  that  the  cotton  was  shipped  by 
defendants  to  their  own  order,  and  indorsed 
by  them.  J.  D.  Turner  drew  the  draft  for 
the  price,  and  plaintiff  ludd  It  at  bank  and 
took  up  the  bill  of  lading.  Draft  was  signed 
by  Turner  and  drawn  at  Greensboro,  N.  C, 
and  not  by  Field  ft  Co.  at  their  home  in 
CartersvlUe,  Ga.,  as  If  It  had  originated 
there.  Cotton  is  very  often  shipped  through 
the  South  to  the  order  of  a  bank  cashier  or 
some  clerk  In  a  merchant's  office.  "As  to 
whose  name  is  on  a  bill  of  lading,  that  is  a 
thing  we  don't  look  at  It  la  who  is  the  ship- 
per of  the  cotton  and  whose  name  is  indorsed 
on  the  back  that  makes  it  negotiable."  That 
be  never  found  out  what  disposition  was 
made  of  the  proceeds  of  his  payment  for  the 
cotton.  That  he  paid  the  draft,  and  took  the 
bill  of  lading  to  the  railway  company  and 
got  the  cotton.  He  received  tbe  following 
letter  confirming  the  trade: 

"Our  order  No.  .   Greensboro.  N.  C., 

S— 11— 1908.  Measra  J.  E.  latham,  Greens- 
boro. N.  a— Dear  Sirs:  We  hereby  confirm 
the  following  sale  made  you  this  day:  100 
bales  cotbm.  grade,  strict  low  middling,  at 
10%  c  per  lb.,  landed  at  Group  A,  for  ship- 
ment prompt,  for  the  account  of  J.  E.  Field 
ft  Son.  Bemarks:  Shipi>ed  by  3.  B.  Field  ft 
Son.  CartwsvlU^  Ga.  Tours  truly,  Jno.  D. 
Turner,  Jr. 

"N.  B.  In .  any  case  of  reterenoe  to  this 
order,  please  give  our  wdw  number,  subject 
to  Carolina  ndll  rules." 

On  the  .  cross  and  re-ezandnaticai,  plaintiff 
testified:  "Mr.  Latham,  In  June  10.  190a 
you  addressed  a  letter  to  FMd  *  Co.,  which 
I  have-  just  shown  you,  and  yon  ttdd  them 
about  this  olEer  yon  had  received  from  the 
Blverside  Cotton  Mills  of  10  cmts?  Answer: 
Yes,  sir."  Plaindfl  did  not  address  this  com- 
mnnlcatUm  to  the  deCmdants  for  the  purpose 
of  connecttng  them  with  the  original  sale,  or 
for  tiie  pnipose  of  getting  some  r^tly  from 
defendants  In  order  to  connect  than  with  the 
original  sale.  PlalntlfTs  reason  for  so  writ> 
lug  the  defendant  was  that  cotton  Is  tuM  in 
this  territory.  Including  Danville  and  all  the 
territory  around  Greensboro,  under  what 
Is  known  as  the  Carolina  mill  rules.  These 
rules  provide  that  when  a  shipment  of  cotton 
is  received,  If  it  is  below  grade  as  originally 
contracted  for,  it  may  be  rejected  by  the  buy- 
er. Our  position  on  this  cotton  all  the  time 
was  that  Field  ft  Co.  tiad  not  performed  their 
contract;  that  they  Iiad  shipped  something 
we  did  not  buy,  and,  so  far  as  we  were  con- 
cerned, we  rejected  It  We  were  holding  the 
cotton,  waiting  for  them  to  replace  the  con- 
tract with  the  proper  grade  of  cotton  which 


•For  other  eases  teg  Mune  tople  and  saetioa  NUUBBR  la  Dso.  Dig.  ft  Am.  Dig.  Ksr-Hc  fOI^IK.' 
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we  bad  bought  and  which  we  had  paid  for. 
When  he  paid  the  draft  drawn  by  Turner,  for 
some  $4,600,  he  knew  that  the  draft  had  be^ 
drawn  in  Greensboro.  He  knew  that  a  draft 
drawn  by  Field  &  Go.  on  him  would  have 
originated  in  CartersvlUe,  Ga.  In  the  former 
trial  he  testified  that  the  cotton  shipped  was 
very  di£Bcult  to  grade,  bat  in  his  opinion  It 
would  average  about  .strict  low  middling. 
Cotton  that  is  full  of  dust  and  sand  Is  not 
merchantable,  and  for  that  reason  is  not 
gradable  cotton.  When  cotton  is  bought,  It 
is  cystomary  to  confirm  It  In  this  Instance 
no  conflrmatlon  was  sent  to  the  defendants, 
for  the  reason  that  plaintiff  received  a  con- 
firmation from  J.  D.  Turner.  Plaintiff  con- 
firmed the  purchase  to  Turner.  It  Is  cus- 
tomary in  the  cotton  trade  to  confirm  either 
to  the  vendor  or  his  agent.  The  sample  ex- 
hibited to  witness  is  a  sample  of  strict  low 
middling  cotton.  The  sale  in  controversy 
was  confirmed  to  plaintiff  by  J.  D.  Turner 
for  the  account  of  the  defendants.  Cotton 
arrives  several  days  later  than  drafts,  and 
In  this  instance  the  draft  was  presented  and 
paid  by  plaintiff  probably  seven  days  before 
the  arrival  of  the  cotton.  PlalntlCf  had  no 
opportunity  to  examine  the  cotton  before  be 
paid  the  draft.  That  is  the  usual  custom  in 
the  trade.  He  paid  the  draft  upon  the  faith 
of  the  contract  he  had  with  Mr.  Turner  as 
broker  for  J.  E.  Field  &  Son,  and  upon  the 
fact  that  It  was  attached  to  the  bill  of  lading 
showing  J.  E.  Field  &  Son,  of  Cartersville, 
Ga.,  were  the  shippers  of  the  cotton,  and  that 
J.  El  Field  &  Son,  in  order  to  make  the  bill 
of  lading  negotiable,  had  indorsed  it  on  the 
back.  He  would  not  have  paid  the  draft  un- 
less the  bill  of  lading  had  been  attached. 
The  paper  shown  him  la  the  conflrmatlon  he 
received  at  the  time  he  bought  the  100  bales 
of  cotton  in  controversy. 

The  bill  of  lading  was  introduced.  It  was 
of  the  standard  form.  Issued  at  CartersTllle, 
Ga.,  by  the  railroad  company  to  J.  E.  Field  & 
Son,  and  contained  the  following:  "Shippers* 
order  notify.  Consignee,  J.  D.  Turner,  Jr." 
• — and  was  Indorsed  by  J.  E.  Field  &  Son  and 
J.  D.  Turner,  Jr.  There  was  more  evidence 
as  to  the  damages,  not  necessary  to  be  stated. 
At  the  close  of  the  plaintiffs  testimony,  the 
Judge  ordered  a  nonsuit,  upon  defendants* 
motion,  and  plaintiff  appealed. 

Thos.  S.  Beall  and  King  &  Kimball,  all  of 
Greensboro,  for  appellant  Douglass  it  Doug- 
lass, of  Balelgb,  J.  T.  NorrlB,  of  Carters- 
ville, and  B.  C  StTodwick,  of  Greensboro,  for 
appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1,  2]  The  nonsuit  requires  us  to  con- 
sider the  evidence  In  the  most  favorable  view 
for  the  plaintiff.  Plaintiff  contends  that  he 
acted  upon  the  representation  of  W.  H,  Field 
that  J.  D.  Turner  was  the  broker  of  defend- 
ants, and  therefore  fully  authorized  to  make 
contract*  tor  the  sale  of  cotton  In  their  be- 


half, and  that  he  was  dealing  with  Turner  as 
agent,  and  not  in  his  Individual  capacity,  and 
relied  upon  the  statement  of  W.  H.  Fl^d 
that  be  could  so  deal  in  the  fatare.  The 
rule  in  regard  to  agency  may  be  thus  stated: 
A  principal  la  bound  by  the  acts  of  his  agent 
within  the  authority  he  has  actually  given 
him,  which  includes  not  only  the  precise  act 
which  he  expressly  authorizes  him  to  do,  but 
also  whatever  usually  belongs  to  the  doing 
of  it,  or  is  necessary  to  Its  performance.  Be- 
yond that  he  is  liable  for  the  acts  of  the 
agent  within  the  appearance  of  authority 
which  the  principal  himself  knowingly  per- 
mits the  agent  to  assume,  or  which  he  holds 
the  agent  out  to  the  public  as  possessing. 
For  the  acts  of  bis  agent,  within  his  express 
authority,  the  principal  Is  liable  because  the 
act  of  the  agent  Is  the  act  of  the  principal. 
For  the  acts  of  the  agent,  within  the  scope  of 
his  authority  he  holds  the  agent  out  as  hav- 
ing, or  knowingly  permits  him  to  assume,  the 
principal  Is  made  responsible  because  to  per- 
mit him  to  dispute  the  authority  of  the 
agent  in  such  cases  would  be  to  enable  bim 
to  commit  0  fraud  upon  Innocent  persona, 
Bank  v.  Hay,  143  N.  C.  S26,  55  &  E.  SU; 
Law  V.  Stpkes,  32  N.  J.  Law,  249,  00  Am. 
Dec.  655;  Mecbem  on  Agency,  (  84.  "The 
principal  Is  bound  by  all  the  acts  of  hla 
agent  within  the  scope  of  the  authority 
which  he  holds  bim  out  to  the  world  to 
possess,  although  he  may  have  given  bim 
more  limited  XKivate  Instructions,  unknown 
to  the  persons  dealing  with  him;  and 
this  Is  founded  on  Uie  doctrine  that  irbwe 
one  of  two  persons  must  suflw  by  the  act 
of  a  third  person,  be  who  has  held  that  pec^ 
son  out  as  worthy  of  trust  and  confidence, 
and  as  havli^[  authority  in  tbe  matter,  shall 
be  bound  by  It  Oannleha^  t.  Buck,  10 
Rich.  (S.  a)  S32,  TO  Am.  Dec.  226;  Stoty 
on  Agency,  1 127.  "Where  a  poson  words 
or  conduct  represents  or  permits  It  to  be 
resented  that  another  person  la  his  agent, 
he  will  be  estopped  to  d^y  ttw  agency,  aa 
against  third  persons  wtao  have  dealt,  on 
the  feith  of  soeh  repreeentatlcm,  with  the 
person  so  held  out  as  agent,  evW  If  no 
agency  existed  In  fact"  TrolUnger  t.  Fleer, 
157  N.  O.  81,  72  S.  B.  795;  Metager  *  Wblte- 
hnrst,  147  N.  0.  171,  00  S.  E.  907.  Tbeae 
cases  fairly  Illustrate  this  doctrine  and  de- 
fine its  limits.  As  to  tbe  liability  of  a  princi- 
pal acting  through  a  broker,  see  19  Cyc.  292. 
The  court,  in  this  case,  when  tonaetly  here 
(160  N.  C.  335,  76  S.  E.  251),  stated  the  duties 
of  a  broker  and  the  nature  of  his  agency. 

[3,  4]  Tbe  case  may  be  considered  In  two 
aspects:  (1)  Was  Turner  in  fact  acting  as 
defendant's  broker  in  tbe  transaction?  (2) 
Did  defendants,  by  W.  H.  Field,  Induce  the 
plaintiff  to  believe  that  Turner  had  author- 
ity to  represent  them  in  selling  their  cotton, 
and  thereby  lead  bim  to  make  the  order  for 
the  100  bales,  he  believing,  and  having  rea- 
son  to  beUeve,  ui^.t^^c^W'^?^ 
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fhey  were  selUiiK  not  to  Tarner  for  blmsel^ 
tnit  tbiotigh  him  to  tbe  plaintiff?  If  tlie  jury 
shoald  find  that  Tumor  was  real^  acting  as 
i^ent  or  broker  for  the  defendants,  titer 
would  be  liable  for  the  damages  sustained  by 
tbe  plaintiffs,  for  the  defendants  wonld.  In 
such  case,  be  tbe  principals,  and  the  acts  of 
Tomer,  tboogh  In  hla  own  name,  would  be 
imputable  to  them  as  much  so  as  if  they  had 
acted  for  themselves,  instead  of  by  represen- 
tation. Tbe  form  of  the  transaction  is  not 
material.  Holt  r.  Wellons,  79  S.  B.  4S0  at 
this  term.  We  think  there  was  evidence  to 
snpport  either  of  these  theories.  In  tbe  first 
place,  the  plaintiff  testifies,  without  qualifica- 
tion, that  "he  got  the  cotton  from  tbe  de- 
fendants through  Turner."  and  thus  he  did 
precisely  what  W.  H.  Field  told  him  to  do. 
It  also  appears  that  Turner  told  the  plaln- 
tift  that  he  had  succeeded  In  getting  the 
cotton  for  them  from  defendants.  In  the 
letter  of  confirmation  it  is  stated  that  "the 
sale  was  made  for  the  account  of  J.  E.  Field 
&  Son,"  and  Tnmer  opens  his  letter  by  say- 
ing: "We  hereby  confirm  tbe  sale,  and  re- 
quest plaintiff.  In  case  of  any  reference  to 
tbe  order,  to  give  ow  order  number."  Plain- 
tiff might  well  argue,  and  the  Jury  be  au- 
tborlzed  to  find,  that  Turner,  by  the  use  of 
tbis  language,  was  not  referring  merely  to 
bimBelf,  but  to  Field  A  Co.,  or  to  them,  and 
to  himself  as  their  agent  Turner  knew  of 
tbe  conversation  that  W.  H.  Field  had  with 
the  plaintiff,  for  be  was  present,  and  it  might 
reasonably  be  inferred  by  the  Jury  that,  as 
be  bad  not  disavowed  his  agency,  or  notified 
plaintiff  to  the  contrary,  up  to  the  time  of  the 
purchase,  he  was  acting  for  them  in  accord- 
ance with  the  understanding  at  the  ,April 
meeting.  The  plaintiff  testified  that  cotton 
la  very  often  shipped  to  the  order  of  a  bank 
cashier  or  some  clerk  in  a  merchant's  office. 
Tbe  name  on  the  bill  of  lading  is  disregarded 
— they  look  for  the  shipper  of  the  cotton  and 
the  Indorsement  on  the  bill.  This  was  an  ex- 
planation of  tbe  form  of  the  bill  of  lading, 
and  a  reason  why  the  request  to  notify  J.  D. 
Tnmer  of  the  shipment  did  not  necessarily 
disprove  his  agency,  or  establish  the  fact  that 
defendants  were  dealing  with  him  as  a  prin- 
cipal in  tbe  transaction  and  as  a  purchaser 
of  the  cotton,  and  its  consignee,  on  his  own 
account  If  by  the  cooduct  of  W.  H.  Field,  or 
the  defendants  the  plaintiff  was  reasonably 
led  to  believe  that  Turner  was  acting  as  their 
broker,  and  by  reason  thereof  he  dealt  with 
blm  as  such,  relying  upon  such  conduct  and 
believing  in  good  faith  that  Turner  was  act- 
ing as  broker  and  not  for  himself.  It  would 
be  the  same  as  if  he  was.  In  fact,  the  broker 
of  defendants  in  selling  tbe  cotton.  The  Jury 
may  consider  whether  Turner  was  in  fact 
defendants'  broker,  and  in  the  bill  of  ladiog 
they  requested  that  be  be  notified  individual- 
ly of  the  shipment,  merely  for  their  conveni- 
ence or  In  accordance  with  the  custom,  or , 


whether  th^  thereby  Intended  to  deal  «Wi 
blm  indlvldnally,  and  not  as  their  broker,  or 
whether  they  used  bis  name,  meaning  that 
he  ahonld  be  tbtilr  broker,  without  regard  to 
the  fact  that  he  was  not  addressed  as  such, 
ai^  knowing  tbat  he  had  been  so  represented 
to  the  idalntlff.  These  are  merely  suggestions 
as  to  the  different  views  of  tbe  evidence,  and 
must  not  be  taken  as  an  Intimation  upon  tbe 
weight  or  snfficleney  of  the  same  to  establish 
either  side  of  the'  case. 

It  would  serve  no  practical  purpose  to  fur- 
ther consider  the  evidence  as  bearing  upon 
tbe  question  of  an  agency  In  fact  or  In  law. 
It  Is  sufficient  to  say  tha^  as  the  case  is  now 
presented  to  us,  there  is  evidence  fit  to  be 
submitted  to  the  Jury  and  to  warrant  a  find- 
ing thereon  In  favor  of  the  plaintiff,  under 
proper  InstmcUtHia  from  the  court  as  to  tbe 
law. 

There  was  error  In  grantlnjg  tbe  nonsuit 
It  will  be  set  asld^  and  a  new  trial  ia  or- 
dered 

New  trial. 


(164  N.  C.  S6T) 

MOTT  V.  ATLANTIC  COAST  LINE  R.  CO. 

(Supreme  Court  of  North  Cardlna.    Nov.  5, 
1913.) 

1.  Cabriers    (I  '381*)— Passbnobbs— Acnon 
FOB  Ejection— SuFFioiENCT  of  Evidence. 

Evidence,  in  a  railroad  pasaenger'a  action 
for  wrongful  ejection,  held  to  abow  that  plaintiff 
was  ejected  at  a  place  forbidden  by  statute,  and 
after  the  conductor  liad  accepted  and  retained 
his  ticket 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cem.  Dig.  tl  1478-1476.  147»-1482;  Dee.  Dig. 

2.  Oabbibbs  (S  303*)— Passbhobbs— Wbonq- 

vxtl  ejjection— rlqht  of  action. 

A  railroad  passenger  who  is  ejected  at  a 

f lace  forbidden  by  statute,  at  a  point  3%  miles 
rom  a  Btation,  and  where  no  one  lived,  on  the 
ground  of  nonpayment  of  bis  fare,  may  recover 
damagee  as  for  wrongful  ejection. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  gS  1445,  1446;  Dec.  Dig.  |  363.*] 

3.  Cabriebs  (fi  365*)— PASSBnaiBS— Waona- 

FUI.  BJECTtOH, 

A  railroad  passenger  may  recover  damages 
for  wrongful  ejection  where  he  was  ejected  for 
not  paying  bis  fare  after  the  conductor  bad  ac- 
cepted and  retained  his  tidcet 

[Ed.  Note.— For  -  other  cases,  see  Carriers. 
Cent  Dig.  if  1416-1422 ;  Dec.  Dig. «  365.*] 

Appeal  from  Superior  Court,  Columbus 
County;  Ferguson,  Judge. 

Action  by  W.  T.  Mott  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  is  an  action  to  recover  damages  for 
the  wrongful  ejection  of  the  plaintiff  from 
the  defendant's  train. 

According  to  the  plaintiff's  evidence,  he 
bought  a  ticket  from  the  defendant's  agent 
at  Wilmington,  N.  a,  on  the  20tta  of  April, 
1905,  for  his  passage  from  Wilmington  to 
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FaniMEi,  V.  on  defenOan^s  mad.  Tbat 
he  twudad  tb9  train  at  Wilmington  on  tbat 
date,  and  before  be  reached  Farmers  he  wv*A 
to  gleep,  and  did  not  get  off  the  train  there 
because  be  was  asleep.  That  he  had  on  that 
day  been  discharged  from  the  hospital,  and 
took  the  train  to  go  to  his  father's,  who  lived 
at  Famwis.  Attae  the  train  paned  Farm- 
era,  the  conductor  came  to  him  about  the 
time  the  train  reached  HaUsboro  station,  and 
said:  "Yonr  ticket  read  Farmers.  Wfaj 
didn't  yon  get  off  thm?"  That  he  told  the 
conductor  he  was  asleep,  and  did  not  know 
whoi  he  reached  Famms.  Ckmdnctor  told 
plaintiff  that  he  wohld  have  to  pay  his  fare 
or  get  off  tiie  train.  The  plaintiff  told  the 
conductor,  "He  guessed  he  would  have  to 
carry  him  until  he  met  the  next  train,  and. 
bring  him  back  to  Farmers.**  When  the 
train  reached  Whlteville,  plaintiff  got  off, 
and  bought  a  ticket  from  WhlteTllIe  to  Oerro 
Gordo;  got  back  on  train  to  go  to  Cerro 
Gordo,  where  he  lived.  After  the  plaintiff 
boarded  the  train,  the  conductor  came 
through  to  take  up  tickets.  Plaintiff  gave 
conductor  his  ticket  bought  at  WhltevUle; 
conductor  punched  it,  and  pat  it  In  his  pock- 
et Conductor  came  back,  and  said,  **Now,  if 
you  don't  pay  your  fare  from  Farmers  to 
Whlteville,  I  will  put  you  off  the  train."  The 
plaintiff  refused  to  pay  fare  from  Farmers 
to  WhlteTiU&  Ck>nductor  then  said  he  would 
keep  ticket  tor  a  part  of  fare  from  Farmers 
to  WhitevUle.  Conductor  had  train  stopped, 
and  put  plaintiff  off  train  about  mllea 
from  WhlteTllIe,  where  there  were  no  houses, 
and  no  people  living,  and  no  depot  or  station. 
Plaintiff  asked  conductor  to  let  blm  go  In  the 
baggage  car  and  get  his  bicycle,  in  order  that 
he  might  not  be  forced  to  walk  to  the  next 
station,  which  the  conductor  refused  to  do. 
Plaintiff  had  to  walk  from  where  be  was  put 
off  the  train  to  Chadboum,  a  distance  of 
miles.  The  plaintiff  came  to  Whlteville  the 
next  day,  and  went  to  the  railroad  agent,  and 
asked  him  if  he  had  record  of  the  ticket 
he  bought  fbe  day  before.  It  Is  14  miles  from 
WhltevlUe  to  Cerro  Gorda  Plaintiff  was  not 
drunk,  but  had  taken  a  drink.  Plaintiff  was 
the  only  witness  offered  In  his  own  behalf. 
At  the  close  of  the  plaintiff's  evidence  the 
defendant  moved,  under  section  639  of  the 
Bevisal  of  1905,  for  Judgmmt  as  in  case  of 
nonsuit.  lIotl<ni  overruled.  Defwdant  ex> 
cepted. 

His  honor  Charged  the  Jury,  among  oOuar 
things:  "If  the  jury  find  from  the  greater 
weight  of  the  evidence  that  the  plaintiff, 
after  purchasing  this  ticket  at  Whlteville, 
got  back  on  the  same  trabt  at  Whlteville,  and 
gave  the  conductor  this  ticket  for  his  passage 
on  from  Whlteville  to  Cerro  Gordo,  and  the 
conductor  took  the  ticket,  imd  then  demand- 
ed of  the  plaintiff  his  fore  from  Farmers  to 
Whlteville,  and  the  conductor  stopped  the 
train  and  put  plaintiff  off  because  he  refused 
to  pay  bla  fare  from  Farmers  to  Whlteville^ 


then  the  defendant  wrongfully  ejected  the 
plaintiff  from  hia  train,  and  yon  should  an- 
swer the  first  issuer  'Tea.*"  Defmdant  es- 
oepted.  There  was  a  ver^et  and  JndgmeB^ 
in  favor  of  the  plaintiff,  and  the  defendant 
appealed. 

Geo.  B.  Elliott,  A.  O.  ChalmOTS,  and  Davis 
&  Davis,  sll  of  Wilmington,  and  Scbnlken. 
Toon  &  Schnlkeii,  of  Whlteville,  for  appet 
lant  Jackson  Greer  and  Lewis  &  l^on,  all 
of  Whlteville  for  appellee 

PBB  CUBIAM.  There  Is  ample  evidence 
to  sustain  the  plaintiff's  cause  of  action,  and 
we  And  no  error  In  the  trial. 

[1-S]  The  verdict  estabUshes  the  fact  that 
the  plaintiff  was  ejected  from  the  train  at  a 
place  forbidden  by  statute,  and  after  the  con- 
ductor had  accepted  and  retained  his  U^t, 
and  upon  ^ther  ground  the  judgment  sbonld 
be  affirmed. 

No  error. 

GLABE,  0.  J.  (concurring).  Thte  erani^alnt 
alleges  that  on  April  20,  1900^  the  plaintiff 
bought  a  ticket  at  WhltevUle  for  Cerro  Gor- 
da. and  was  put  off  the  train  halfway  be- 
tween WhltevUle  and  Ghadbouni  at  a  place 
where  there  were  no  houses  or  people  living 
near  by,  and  whtoh  was  not  a  usual  stondiv 
place ;  that  he  had  a  bl(7cte  in  the  ba^age 
coach,  vhlA  he  asked  to  get,  that  he  ndgbt 
ride  to  the  next  station,  8%  miles  off;  that 
this  was  refused,  and  he  had  to  walk  to 
said  station,  where  he  got  a  conv^ance  to 
take  him  home  to  Oerro  Gordo.  These  alle- 
gations were  not  contradicted  by  any  evi* 
denoe.  The  defendant  relied  on  the  defense 
Bet  np^  In  the  answer  tiiat  Hie  plaintiff  had 
bought  a  ticket  that  day  at  Wllmincton  on 
the  same  train  to  Farmers,  14  mllea  tram 
Wilmington;  tbat  he  did  not  get  off  at  Far- 
mers, and  the  conductor  permitted  him  to  go 
on  82  miles  further  to  Whlteville,  where  he 
got  off,  and  purchased  the  tlcftet  to  Oerro 
Gordo;  that  after  the  train  left  WhltevUle 
the  conductor  demanded  the  fare  from  Farm- 
ers to  Whlteville^  and,  being  refused,  he  put 
the  plaintiff  off;  stoptdng  the  train  to  do  so. 

The  plaintUTs  flvldeaee  is  £bat  when  he 
got  to  Farmers  he  was  adeep;  but  he  adr 
mlts  tbat  he  was  drinking  some,  and  left  a 
quart  of  Uquor  on  the  train  when  he  was 
put  off.  He  s^  tbat  the  cmdnctor  carried 
him  on  to  Whlteville  because  he  Indsted  be 
should  be  carried  on  to  meet  the  next  train 
going  btfdE  to  Fatmm.  Be  further  testtfled 
that  the  conductor  todk  up  hia  ticket  from 
Whlteville  to  Cerro  Gotd(^  punched  it,  and 
put  It  in  his  pocket,  and  then,  after  girtng  a 
few  feet,  returned  and  told  him  that  he  must 
pay  the  fare  from  Farmers  to  Whlteville  or 
he  would  put  tilm  off;  that  he  had  no  money 
to  do  this,  and  the  conductor  put  him  off. 
The  conductor  says  that  he  did  not  take  op 
the  tldcet,  but  that  he  demanded  fnU  pay 
from  Farmers  to  Oerro  Gordo,^-aiMl  PHI  him 
Digitized  by 
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off  because  it  was  not  paid.  The  conductor 
says  that  he  first  discovered  that  the  plain- 
tiff  had  OTcrpassed  his  station  at  Hallsboro, 
which  was  seven  miles  west  of  Farmers,  but 
tbat  he  carried  Mm  on  to  WhlterUle^  ud 
told  him  to  get  off  there. 

The  court  charged  the  jury  that,  it  "the 
plaintiff  got  off  the  train  and  bom^t  a  tick- 
et of  defendant's  agent  at  Whitevllle  for  pas- 
sage to  Cerro  Gordo,  that  this  was  a  new  con- 
tract, which  entitled  the  plaintiff  to  travel  on 
defendant's  train  to  Cerro  Gordo,  and  that,  if 
the  jury  should  find  from  the  greater  weight 
of  evidence  that  the  conductor  took  up  this 
ticket,  and  then  afterwards  demanded  of  the 
plaintiff  his  fare  from  Farmers  to  White- 
Till^  and,  on  his  failure  to  pay  the  same,  the 
conductor  stopped  the  train,  and  ejected  the 
plaintiff,  the  jury  should  answer  Uie  first 
Issue,  'Xes,* "  This  aeema  to  be  the  only  con- 
troverted fact,  and  the  jury  responded,  "Yes." 

The  defendant  reanires  payment  of  fare 
in  advance.  Whether  ttie  plaintiff  passed 
the  station  at  Farmers  because  he  was  asleep, 
as  he  says,  or  because  he  was  drunk  or 
ffhymTnjug,  as  the  defendant  contends,  when 
tbe  conductor  ascertained  at  Hallsboro,  the 
next  station,  as  he  says  he  did,  that  tbe 
plaintiff  was  still  on  the  train.  It  was  bis 
duty  then  and  there  to  require  him  to  leave, 
and  this  controversy  would  not  have  arisen. 
That  he  permitted  the  plaintiff  to  ride  to 
Whitevllle,  82  mliea  beyond  Farmers,  constl- 
tnted  a  debt  from  plaintifl  to  the  company, 
aniens,  as  the  plaintiff  seems  to  contend,  this 
was  done  because  proper  notice  was  not  giv- 
en at  Farmers,  and  the  conductor  allowed 
taim  to  come  on  to  meet  the  train  going  back 
to  Farmera. 

Tbe  defendant  reilea  upon  Pickens  v.  Kail- 
road.  104  N.  G.  312,  10  &  E.  S66.  In  that 
case  the  court  held  that,  when  a  passenger 
refuses  to  pay  hla  fare,  and  the  conductor  is 
forced  to  stop  the  train  at  a  station  where 
It  would  othervrise  not  have  stopped  regu- 
larly, tbns  causing  delay,  the  conductor  may 
refuse  flie  tender  of  the  fare,  unless  it  is 
made  before  tbe  passenger  puts  him  to  tbe 
trouble  of  stopping.  The  court  then  adds: 
"When  the  passoiger  gets  off  at  a  r^ular 
d^tot;  and  gets  a  ticket;  this  constitdtes  a 
new  conlnct  and  will  entitle  him  to  passage 
— certainly  If  he  tenders  the  money  due  for 
a  passa^  up  to  that  point,  and  according  to 
some  authorities  without  such  tender."  The 
defendant  quotes  Manning  v.  Bailroad,  95 
Ala.  392,  11  South.  8.  16  L.  R.  A.  SB,  86  Am. 
St.  Bep.  225,  where  the  court  held  that  the 
<»nductor  was  not  required  to  accept  the 
ticket  unless  the  passenger  tendered  the  back 
tare.  On  tbe  contrary,  in  Railroad  v.  Bryan, 
90  III.  126,  the  court  held :  "If  tbe  company 
conid  debar  appellee  from  traveling  on  that 
trip  for  such  reason,  it  could  do  so  on  any 
subsequent  trip."  But  we  do  not  need  to 
pass  on  this  point  in  this  case,  for  the  Jury 
Ond  tbat  Uw  conductor  aoc^ted  the  ticket 


The  train  was  not  stopped  at  Whitevllle 
to  put  the  plaintiff  off  aa  in  the  Pickens  Oase. 
On  the  contrary,  he  got  off  when  the  train 
stopped  at  the  regular  station,  and  bought 
the  ticket  which  entitled  him  to  be  carried 
to  Cerro  Gordo,  and  the  Jury  find  that  the 
conductor  accepted  the  ticket  He  was  right- 
fully on  the  train,  and  hence  his  ejectment 
was  wrongful.  The  ejectment  was  also 
wrongful,  if  it  had  otherwise  been  rightful, 
because  the  plaintiff  was  put  off  (his  bicycle, 
which  was  In  the  baggage  car,  being  also  re- 
fused him)  at  a  place  which  waa  not  a  "usual 
stopping  place,  nor  near  any  dwelling  house." 
Tills  is  forbidden  by  Bev.  2629.  These  facts 
are  alleged  in  tbe  complaint,  and  the  testimo- 
ny of  the  plaintifl  to  that  ^Eect  la  not  coiv 
troverted. 

The  ConstltutlQn,  art  4,  |  8,  gives  this 
court  "general  supervision  and  control  over 
the  proceedings  of  the  inferior  courts."  We 
should  not  therefore,  pass  over  without  no- 
tice the  fact  tbat  it  appeara  in  this  record 
that  the  occurrence,  which  is  the  foundation 
of  this  action,  took  place  April  20,  1905,  and, 
though  the  summons  was  Issued  August  9, 
1905,  this  appeal  comes  up  from  a  trial  In 
April,  1913,  a  delay  of  eight  years.  Such 
delays  bring  reproach  upon  the  administra- 
tion of  Justice,  costs  accumulate,  and  the 
memory  of  witnesses  becomes  dim.  We  re- 
cently had  an  appeal  from  that  section  of 
the  state  which  had  been  pending  15  years; 
but  In  that  Instance  tliere  had  been  four 
trials.  So  far  as  the  record  shows,  this  case 
has  remained  on  docket  without  action  and 
accumulating  costs  for  eight  years.  Judges 
of  tbe  trial  courts  should  not  permit  causes 
to  remain  on  docket,  unacted  on,  for  an  in- 
excusable length  of  time.  They  should  re- 
quire causes  to  be  tried  or  dismissed,  unless 
there  is  good  cause  which  cannot  exist  for 
such  an  unreaaonable  lengUi  vt  tbat. 

No  error. 


au  H.  c.  «t) 

STATE  V.  SPDAB. 

(Snpiem^  Oourt  of  North  Carolina.   Nor,  6, 

1918.) 

1.  iNOIOTlOnn  AHO  ImoBlUTtOH  (I  181*)— 
GoHvionoN  or  Lessee  Offenses. 

A  Derson  indicted  for  the  capital  offense 
of  burguiry  may  be  convicted  of  an  offense  un- 
der Revisal  1905.  |  8383,  providing  that  any 
I>eraoD  breaking  or  entering  a  dweUing  house 
of  another  otherwise  than  by  a  barglarioni 
breaking;,  or  breaking  and  entering  a  storehouse 
or  other  building  where  personal  proper^  shall 
be,  or  breaking  and  entering  any  uninhabited 
boose,  with  intent  to  commit  a  felony  or  other 
infamous  crime,  shall  be  guilty  of  a  felony. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information.  Cent  Vlg.  H  265,  604-021; 
Dec  Dig.  I  191.*] 

2.  BtTBOUBT  (I  S*) — Offenses— IHWKT. 

Under  BeviBal  1906,  8  3333,  providing  that 
"if  any  person  shall  break  or  enter  a  dwellinj; 
house  of  another  otherwise  than  by  a  burglari- 
008  breaking ;  or  shall  break  and  enter  a  store- 
house *  *  *  or  other  baltding  ^riwre  any 
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*  *  *  personal  property  shall  be ;  or  shall 
break  and  enter  any  aoinhablted  home,  with 
intent  to  commit  a  folonr,"  he  shall  be  gniltT 
ot  a  fdony,  the  criminal  purpose  specified  is 
not  eonfinea  to  the  last  substantive  clause  of 
the  statute,  but  attaches  to  all  of  the  clauses 
thereof,  -  In  view  of  the  comma  following  the 
words  "oninbabited  bouse." 

[Bd.  Note.— For  other  cases,  see  Bofglai?. 
Cent  Dig.  H  24-27;  Dee.  DigTi  ft.*] 

3.  BuBGiiAXT  (I  47*)  —  Tkbdioi  —  Oozraxsno- 

TION  AND  OPEBATION. 

A  verdict  finding  accused  guil^  of  house- 
breaking with  no  intent  to  commit  a  felony 
amounted  to  a  Terdlct  of  aoQnlttal,  and  acciued 
ahould  therefore  have  been  discharged. 

[Ed.  Note.— For  other  caaea,  see  Burglary, 
Gent  Dig.  1 121 ;  Dec.  Dtg.  |^.*] 

Clark,  C  J.,  dissenting. 

Appeal  from  Superior  Court,  Forsyth  Coun- 
ty ;    Lane,  Judge. 

Walter  Spear  was  found  guilty  of  house- 
breaking without  intent  to  comoiit  a  felony, 
and  from  a  Judgment  of  conviction  entered 
on  the  verdict,  he  appeals.  Reversed. 

a?hla  was  indictment  for  capital  otteaae 
of  burglary,  tried  before  hia  honor,  H.  P. 
Lane,  Jndg^  and  s  jury  at  July  term,  1913, 
of  the  superior  court  of  Forsyth  county. 
There  was  evidoice  on  the  part  ot  the  state 
tending  to  support  the  diarge  as  made.  EM- 
dence  contra  on  part  of  defeidant.  The 
court,  among  other  things,  diarged  the  Jury 
that  on  the  bill  indictment  and  testimony 
they  could  render  elthw  of  three  verdicts: 

(1)  Guilty  of  burglary  in  the  first  degree; 

(2)  guilty  of  breaking  and  entering  the  dwell- 
ing house  of  another  otherwise  than  by  bur- 
glarious breaking  (Revlsal,  {  3333);  (8)  not 
gtdlty.  The  Jury  rendered  the  following  ver- 
dict: *'We,  the  Jury,  find  the  defoidant 
guilty  of  housebreaking,  vrith  no  intent  to 
commit  a  felony.  The  Jury  especially  asks 
the  mercy  of  the  court."  On  the  verdict 
there  was  motion  to  discharge  prisoner  as  on 
verdict  of  acquittal.  Motion  overruled,  and 
defendant  excepted.  Hla  honor  being  ttf  opin- 
ion that  tiie  verdict  as  rendered  amounted 
to  a  conviction  of  the  second  offense  under 
section  3333,  Revlsal,  sentenced  the  prisoner 
to  12  months  on  the  public  roads,  and  defend- 
ant excepted  and  appealed. 

Watson,  Buxton  ft  Watson,  of  Winston- 
Salem,  for  appellant  The  Attorney  General 
and  T.  H.  Calvert,  Asst  Atty.  Gen.,  for  the 
State. 

HOKB,  J.  (after  stating  the  Acts  as  above). 
[1,2]  SecUon  3333  of  the  Revlsal  Is  in  the 
following  words,  etc. :  "If  any  person  shall 
break  or  enter  a  dwelling  bouse  of  another 
otherwise  than  by  a  burglarious  breaking; 
or  shall  break  and  enter  a  storehouse,  shop, 
warehouse,  banking  house,  counting  bouse, 
or  other  building,  where  any  merchandise, 
chattel,  money,  valuable  security,  or  other 
personal  property  shall  be;  or  shall  break 
and  enter  any  uninhabited  house,  with  intent 


to  commit  a  felony  or  other  infamous  crime 
therein;  every  such  person  shall  be  guilty 
of  a  felony,  and  Imprisoned  in  the  state's 
prison  or  county  Jail  not  less  than  four 
months,  nor  more  than  ten  years."  So  tar 
as  the  form  is  concerned,  it  has  been  hrid 
that  under  an  indictment  charging  the  capital 
crime  of  burglary  a  conviction  may  be  had 
of  the  offense  constituted  and  described  in 
this  section  of  the  Revlsal,  and  the  question 
presented  by  this  appeal  is  on  the  proper 
significance  of  the  verdict  rendered  by  the 
Jury.  This  same  law  is  In  the  Code  of  18S3. 
{  996,  except  that  in  the  clause  In  section 
996,  "Or  shall  break  and  enter  any  uninhabit- 
ed bouse;  with  intent  to  commit  a  felony 
or  other  infamous  crime  therein" — there  Is 
a  semicolon  between  the  words  "uninhabited 
house"  and  the  words  "with  intent  to  com- 
mit a  felony,"  instead  of  a  comma,  the  divi- 
sional pause  In  the  present  law.  Construing 
the  law  as  it  appeared  In  section  996  of  the 
Code,  the  court  has  expressly  held  that  the 
"intent  to  commit  a  felony  or  oth^  infamous 
crime"  was  an  essential  Ingredient  of  the  of* 
fense  (State  v.  Christmas,  101  N.  G.  749.  8 
S.  E).  361 ;  State  v.  McBryde.  07  N.  C.  393, 
1  S.  E.  925),  and  we  are  of  opinion  that  a 
like  construction  should  prevail  in  reference 
to  the  present  statute.  If  the  Legislature 
had  intended  that  the  criminal  pnrpose  sped- 
fled  should  be  confined  to  the  last  substantive 
clause  of  the  stetute,  to  wit,  the  "breaking 
into  an  uninhabited  house,"  there  was  no  oc- 
casion for  a  pause  of  any  kind  between  .these 
words  and  the  criminal  intent  which  follows; 
as  a  matter  ot  strict  interpretation  a  comma 
as  well  as  a  semicolon  would  serve  to  prevent 
such  a  meaning,  and  to  attach  the  intent  to 
all  ot  the  former  dauses  of  the  section.  And 
if  there  were  doubt  abont  this  as  a  mere 
matter  of  punctuation,  the  character  of  the 
offfflise  and  serious  nature  of  the  punishmHit 
would  impel  the  court  to  Its  present  concln- 
slon.  This  section  of  the  Revlsal  is  grouped 
with  the  crime  of  burglary  and  other  kindred 
offenses  in  which  the  technical  "breaking^ 
may  be  effected  by  lifting  a  latch  or  the  turn- 
ing of  a  knob,  the  house  being  otherwise 
closed  (Clark's  Criminal  Law  [2d  Ed.]  p.  262), 
and  It  cannot  be  that  the  Legislature  had  any 
purpose  to  make  it  a  felony  where  a  way- 
farer or  a  neighbor  had  so  entered  an  unlo(^- 
ed  shop  or  warehouse,  seeking  shelter  from 
a  storm  or  other  hindrance. 

Again  the  first  portion  of  this  section  is  hi 
the  disjunctive,  "It  any  one  shall  break  or 
enter  the  dwelling  house  of  another,"  the 
design  evidently  being  to  afford  greater  pro- 
tection to  the  dwelling,  and  to  hold  such  an 
entry  a  crime  in  itself,  deteched  from  the 
felonious  intent  In  the  later  clause  of  the  law. 
would  make  it  a  crluiinal  offense  to  enter 
the  dwelling  of  another  for  the  most  Inno- 
cent purpose,  even  to  make  a  social  call.  It 
is  clear,  therefore,  that  the  present  statete 
should  receive  the  same  coQstructiop  ss  the 


COQStrUCtlOB 


flaimm 


•ror  otbw  fluss  s«s  mm*  topio  and  ssotloa  NVUBBR  In  Dm.  DIk.  *  Am.  DiiP&iS§^ii^ 


STATE  T.  SPEAB 


871 


former;  that  the  crime  Ib  only  committed 
when  ttie  houses  designated  are  entered  or 
broken  Into  "with  Intent  to  commit  a  felony 
or  other  Imfamoua  crime  therein,"  and  the 
verdict  of  the  Jury,  having  negatived  this, 
an  eesentlal  feature  of  the  crime,  amounts 
to  a  vej^dlct  of  not  guilty. 

[3]  It  was  not  controverted  on  the  argu- 
ment for  the  state  that  this  was  the  proper 
construction  of  the  statute,  but  it  was  Insists 
ed  that  the  verdict  of  the  Jury  was  Irrespon- 
sive and  Insensate,  and,  this  being  true,  that 
the  prisoner  should  be  held  for  further  trial 
on  the  present  bllL 

In  Clark's  Criminal  Procedure,  p.  486,  it  is 
said:  "A  verdict  la  not  bad  for  informalltr 
or  clerical  errors  in  ttie  language  of  it,  if 
It  is  such  that  it  can  be  clearly  seen  what  is 
Intended.  It  is  to  have  a  reasonable  intend- 
ment, and  it  is  to  receive  a  reasonable  con- 
struction, and  most  not  be  avt^ed  except 
from  necessity," 

As  far  back  as  7  N.  O.  671,  State  v.  Jno. 
Arrington,  this  principle  was  applied  to  a 
case  where  a  defendant  was  Indicted  for 
horse  stealing,  and  "the  Jury  returned  a 
verdict  that  the  prisoner  was  not  guilty  of 
the  felony  and  horse  stealing,  but  gull^r  of  a 
trespass.  The  trial  court  desired  them  to 
reconsider  their  verdict  and  say  guilty  or  not 
guilty,  and  no  more,  and  the  Jury  thereupon 
retired  and  returned  a  verdict  of  guilty  gen- 
erally," and  the  Supreme  Court  on  appeal 
ordered  that  the  first  finding  of  the  Jury  be 
recorded  as  their  verdict  and  the  prisoner 
discharged,  and  in  that  case  it  was  held, 
further,  "that  whenever  a  prisoner  In  term  or 
effect.  Is  acquitted  by  the  Jury  the  verdict 
as  returned  by  them  should  be  recorded." 
This  decision  was  referred  to  in  terms  of  ap- 
proval In  State  v.  Godwin,  138  N,  C.  586,  60 
S.  El  277,  and  was  again  directly  applied  in 
the  subsequent  case  of  State  v.  Whlsenant, 
149  N.  O.  S15,  es  S.  E.  91.  In  the  present 
case,  the  Jury  having  expressly  negatived  the 
existence  of  any  criminal  Intent  on  the  part 
of  the  prisoner,  and  this,  as  we  have  seen, 
being  a^  essential  constituent  of  the  ofFense 
charged,  it  must  be  held  as  the  correct  deduc- 
tion from  these  dedalona  that  the  verdict 
is  one  of  acquittal,  and  the  motion  of  the 
prisoner  for  his  discharge  should  have  been 
allowed. 

We  have  been  referred  to  State  v.  Hooker, 
145  N.  C.  582.  59  S.  B.  866,  as  an  authority 
directly  opposed  to  our  preset  position,  but 
an  examination  of  that  case  will  disclose  that 
this  Is  not  necessarily  true.  In  Hooker's 
Case,  the  defendant  had  been  acquitted  on  an 
indictment  for  larceny  of  certain  goods,  and 
be  was  then  tried  on  a  bill  for  breaking  in- 
to a  store  with  Intent  to  steal  the  goods,  and 
was  convicted.  On  appeal  the  question 
chiefly  presented  was  whether  the  defend- 
ant's plea  of  former  acquUtal  should  be  al- 
lowed by  reason  of  the  first  verdict  The 
plea  was  held  bad  on  the  ground  that  these 
wen  two  entlrel7  separate  and  distinct  of- 


fenses.  and  the  acquittal  of  one  was  there- 
fore no  bar  to  ttie  prosecution  of  the  other. 
Having  rested  the  decision  on  that  ground, 
there  was  no  cause  to  further  construe  the 
statute,  and  the  portion  of  the  opinion  say- 
ing that  the  words  of  the  present  statute 
"with  intent  to  commit  a  felony  or  other  in- 
famous crime  therein"  should  only  apply  to 
a  breaking  Into  an  uninhabited  house  may 
"well  be  considered  as  obiter  dictum."  As 
an  authoritative  construction  of  the  statute 
the  position  la  not  approved. 
Beversed. 

CLARK,  C.  J.  (dissenting).  Revlsal,  % 
3269,  provides:  "Upon  the  trial  of  any  in- 
dictment the  prisoner  may  be  convicted  of 
the  crime  charged  therein,  or  of  a  less  de- 
gree of  the  same  kind,  or  of  an  attempt  to 
commit  the  crime  so  i^i^ed  or  of  an  at- 
tonpt  to  commit  a  leas  degree,  of  the  same 
kind." 

Bevlsal,  I  3333  under  the  subtitle  "Bur- 
glary" provides:  "If  any  person  shall  break 
or  enter  a  dwelling  house  of  another  other- 
wise than  by  a  burglarious  breaking;  or 
shall  break  and  enter  a  storehouse,  shop, 
warehouse,  banking  house,  counting  house,  or 
other  building,  where  any  merchandise,  chat- 
tel, money,  valuable  security,  or  other  per- 
sonal property  shall  be;  or  shall  break  and 
enter  any  uninhabitable  house,  with  Intent 
to  commit  a  felony  or  other  Infamous  crime 
therein;  every  such  person  shall  be  guilty 
of  a  felony."  It  will  thus  be  seen  that  this 
section  denounces  three  distinct  classes  of 
offenses,  which  classes  are  separated  appro- 
priately by  a  semicolon.  Each  of  these  of- 
fenses la  a  lesser  degree  of  the  offense  of 
burglary  being  found,  as  stated  in  the  sub- 
UUe  appropriated  to  that  offense.  Clark, 
Cr.  Law,  269. 

The  Jury  for  their  verdict  found  the  de- 
fendant "guilty  of  housebreaking,  with  no 
Intent  to  commit  a  felony."  This  brings  the 
offense  exactly  under  the  second  class  of 
offenses  marked  out  In  section  3333,  In  which 
no  Intent  to  commit  a  felony  is  required. 
State  V.  Hooker,  145  N.  0.  681.  69  S.  E.  866. 
The  verdict  distinguishes  this  offense  from 
the  first  class  of  offenses  in  Revlsal,  |  3333, 
by  Its  not  being  termed  a  "dwelling  house," 
and  distinguishes  It  from  the  third  class  of 
offenses,  which  embrace  only  breaking  Into 
"an  uninhabited  house  with  Intent  to  commit 
a  felony."  The  verdict  is  therefore  clearly 
a  conviction  of  the  offense  of  breaking  Into 
a  house  without  such  intent,  which  consti- 
tutes the  second  class  of  offenses,  above  set 
out 

Under  section  3269  this  being  a  less  de 
gree  of  the  crime,  the  defendant  was  prop- 
erly convicted  upon  the  evidence,  under  the 
charge  for  burglary.  State  v.  Fleming,  107 
N.  C.  909,  12  S.  B.  131.  So  it  has  been  held 
that  under  an  indictment  for  murder  the 
conviction  can  be  of  murder  in  the  ficst  de- 
gree, of  murder  In  the  aeooB^,f^|^^@t@( 
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slaughter,  of  an  assault  and  battery*  or  even 
of  a  simple  assault  State  t.  Fleming,  sapra. 
Indeed  under  an  Indictment  for  bnr^ar?  the 
prisoner  can  be  convicted  of  larceny.  State 
T.  Grlsham,  2  N.  C.  13;  State  T.  Allen,  11 
N.  0.  8S6.  These  decisions  were  at  common 
law,  and  before  the  passage  of  onr  present 
statute.   BcTlsal,  S  8269. 

Indeed  this  very  case  has  already  been  de- 
cided In  State  t.  Hooker.  145  N.  C.  681,  69 
S.  BL  866,  where  the  court  held  that  the  of- 
fenses charged  In  the  second  class  of  sectlota 
SSS8,  under  which  this  verdict  cornea,  If  the 
words  "with  Intent  to  commit  larceny" 
were  Inserted,  they  were  "snrplusage"  be- 
cause "unnecessary  to  be  proven,"  and  any 
proof  offered  of  such  Intent  was  merely  "Ir- 
relevant and  harmless."  It  follows,  there- 
fore, that  the  Jury,  finding  "no  Intent  to  com- 
mit a  fdony,"  cannot  vitiate  the  verdict 
when  the  verdict  would  be  good  on  a  charge 
for  this  offense  even  If  the  Indlctm^t  bad 
contained  those  words  and  Insuffidrat  proof 
of  Intent  was  offered.  This  for  the  veiy 
simple  reason  that  the  offense  of  "breaking 
and  entering  a  hous^  Is  complete  without 
any  fdonlous  intent  It  follows,  therefore, 
that  a  verdict  of  "guilty  of  housebreaking" 
adding  '*with  no  intent  to  commit  a  felony," 
la  simply  finding  every  element  that  Oie  sub- 
section charges  to  constitute  the  crime.  This 
addition  to  the  verdict  is  the  merest  earplus- 
Mgfif  and  neither  the  judge  below  nor  Jury 
are  chargeable  Wltli  a  miscarriage  of  justice 
in  turning  loose  a  man  found  "guilty  of 
housebreaking."  Aa  construed  by  Uie  oonrt, 
It  ia  no  offense  in  this  state  to  unlavfnlly 
and  willfnily  "break  and  enter  the  dwelling 
of  another  otherwise  than  by  burglarious 
breaking,"  or  to  "break  and  enter  any. other 
house  where  there  la  valuable  proper^," 
without  showing  further  that  there  was  an 
intent  to  commit  a  felony  therein,  ^Aich  Is 
not  easy  to  show,  and  which  the  law  does 
not  require  to  tw  shown.  The  statute  as 
written,  Bevlaal,  i  S33S,  requires  audi  Intent 
only  when  there  is  the  otherwise  compara' 
tively  harmless  act  of  breaking  and  eatetlng 
an  uninhabited  housa 


(US  N.  &  SB3) 

POWELL  T.  STEICKLAND. 

(Snpreme  Court  of  North  Carolina.    Nov.  fi, 
1913.) 

1.  Witnesses  (H  68*)  —  OoHPnEiror  —  Evi- 
dence  BT  HUSBAND-rAUSHATIOn'  OF  AF- 

VECnONS. 

Revisal  1900,  |  1628,  requires  every  per- 
son offered  as  a  witness  to  be  admitted  to  give 
evidcDce,  though  he  has  an  interest  in  the  mat- 
ter or  event  of  the  trial.  Section  1629  pro- 
hibits the  ezcloaion  of  a  witness  on  account  of 
interest  in  the  event  of  the  action.  Section 
1630  provides  that  the  parties  themselves  and 
persons  for  whom  the  suit  is  brought  or  defend- 
ed shall  be  competent  to  give  evidence,  provided 
that  this  section  shall  not  apply  to  any  action 
instituted  because  of  adultery,  or  in  any  action 
for  criminal  conversation.    Section  1636  makeH 


a  husband  and  wlfto  of  a  party  competent  to 
testify,  provided  that  husband  or  wife  Aall  not 
be  rendered  competent  to  give  ovidenoe  'tar  or 
against  each  other  In  any  ertmlnal  action,"  or 
in  any  proceeding  brought  In  conaeciaenee  <A 
adultery,  or  for  divorce  on  account  of  adultery, 
or  any  action  of  criminal  conversation.  BM, 
that  the  husband  was  competent  to  testify.  In 
an  action  by  him  for  alienation  of  affecti<fiu,  as 
to  bis  wife's  adultery  with  defendant,  she  not 
being  a  party ;  the  policy  of  the  statutes  being 
to  make  the  hnsbuid  and  wlfft  incompetoit 
when  the  evidence  of  dther  wQl,  In  a  legal  sense 
only,  prejudice  the  other. 

[Ed.  Note.— For  other  cases,  see  Witnesses 
Cent  Dig.  U  U9%-ie2riM;  Dm.  I^Tt 
68.*] 

2.  Statdtto  226*)— Oonwauuiiow— B»LA!r- 

BD  STATUTBS. 

Gtatntos  which  relate  to  Oe  same  sntijcGt 
should  be  oonstraed  together. 

[Ed.  Nota^For  other  casM,  see  Statnte^ 
Cent  Dig.  11  802,  SOS ;  DeeDig.  |  225.*] 

5.  CowsTnimONAi.  Law  (I  70*)-^nDtciAL 

FUNOnONft— GONffrBTJCTZOIf  OF  STATuna. 
The  Snpreme  Court  cannot  make  the  law, 
bnt  can  oidy  eoustrne  statutes  aa  they  are  en- 
acted. 

[Ed.  Notch— For  other  cases,  see  Gonstitntioa- 
al  Law.  Gent  Dig.  H  129^%  187;  Dee.  Dig. 
I  70.*] 

4.  HUBBANO  AND  WIFE  (|  8S3*)— AXXBRAXIOir 
OF  AFFBOnOim^PBOOF. 

Adultery  need  not  be  shown  by  direct 
proof,  in  an  action  fbr  allaiatlon  of  affections, 
but  may  be  shown  by  circumstances  from  whidi 
a  jury  may  reasonably  infer  it 

[Ed.  Note.— F(ff  other  cases,  sea  Hnrtiand  and 
W%,  Cent  Dig.  1 1124;  Dec  Dig.  f  833.*} 

6.  Httsbaivd  Aim  Win  (I  33S*)— AxjoENAnoH 
OF  AFFBonoira— Aonoira-Aumomccr  ot 

BVIDBNOK. 

Evidence,  In  an  action  for  the  alienation 
of  the  affections  of  plaintiff's  wife,  AeJd  to  sus- 
tain a  finding  of  adultery  committed  by  defend- 
ant and  plaintiff's  wife. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  f  1124;  Dec.  Dig.  {  833.*] 

a.  TBXAI.  (I  123*)-^ABOinCBEI^  OF  OOUXTSKD- 

CoMcniT  OS  WiTKEBsis— FAiLvn  TO  Taa- 

TIFT. 

Where,  In  an  action  for  alienation  of  affee- 
tlons,  the  defendant's  conduct  with  plaintiff's 
wife  tended  to  point  to  Improper  relations,  de- 
fendant's failure  to  testify  in  explanation  there- 
of was  a  proper  subject  of  comment  by  counsd 
and  consideration  by  the  jury  on  the  i|ueBti<Ni 
of  improper  relations. 

[Ed.  Notfc— For  other  cases,  see  Trial.  Cent 
Dig.  I  301;  Dea  Dig:  1 123.*] 

T.  Husband  and  Wme  (|  326*)— Auwiathi* 
AFFEcnoifB— Defenses. 

The  consent  of  plaintiffi  wife  to  her  own 
defilement  hs  defnidant  is  not  a  defense  to  an 
action  by  the  husband  for  alienation  of  affec- 
tions. 

[Ed.  Note.— For  other  cases,  sea  Husband  and 
Wife,  Cent  Dig.  {  1120;  Dec.  Dig.  S  326.*1 

8.  Husband  and  Wife  (S  334*)— AuxHAnna 

Affections— Damaobs. 

In  an  action  by  a  husband  for  alienation 
of  his  wife's  affections,  the  jn^  should  cmsider, 
in  awarding  compensatory  damages  therefor, 
plaintiffs  dishonor,  the  alienation  of  his  wife** 
affections,  and  destruction  of  his  domestic  com- 
fort, the  suspicion  cast  on  the  offspring,  humiu- 
ation,  loss  of  consortium,  etc 

[BJd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  §  1125 ;  Dec  Dig.  «  334.'] 
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9.  Husband  awd  Win  ^  834*)— Ahmatioh 
or  ArraonoHft— PuwmTE  Daicaoes. 

Q^e  Jary  In  their  lonnd  dlscretioii  mnj 
ftward  punitive  damaKcs,  in  an  action  (or  alien- 
ation of  affectionif  it  dafendant'i  conduct  be 
willful  and  wanton. 

[Bd.  Note^Tor  other  eaaea,  tee  HnAand  and 
Wife,  Cent.  Dig.  |  1125;  Dae.  Dir  S  834*] 

10.  HVBBAKD  Wax   (|  834*)— AlJIlVA- 

noiT  OF  AmonoiTB— Etidketob— PiTnmvi 

DAMAOBa. 

Stridenca,  in  an  ac^n  for  alienaticm  of  the 
affeetiona  of  plaintUTi  wife^  held  to  luatain  an 
ftwazd  of  pnutiTe  daniasai. 

[Bd.  Nota^For  other  eaaea,  we  Hnaband  and 
Wife,  Oent.  Dig.  1  1125;  Dec  Dlf.  |  884.*] 

Appeal  from  Snperior  Oonrt^  Franklin 
County;  Clln^  Jndge. 

Action  by  N.  P.  Powell  against  A.  T. 
Strickland.   From  s  Jndgmoit  Cor  plalntUf, 

defendant  appeala  Afflrmed. 

The  action  was  to  recover  damagea  for 
criminal  conrersBtion  with  plain tUTg  wife 
and  the  alienation  of  her  affections. 

W.  H.  Yarboroogh  and  Spruill  &  Holden, 
all  of  Looisburg,  for  appellant  Blckett, 
White  &  Malone  and  W.  M.  Pwwhi,  all  of 
LoulBburg,  for  appellee. 

WALiKi&R,  J.  [1]  Tfala  appeal,  in  one  as- 
pect of  it,  Involres  the  competency  of  a  hna- 
band to  testify  as  a  witness  in  hls'own  be- 
half to  the  adultery  of  his  wife  with  the  de- 
fendant; ah^  of  course,  not  being  a  party 
to  the  record.  It  la  well  known  that,  at 
Comm<m  law,  parties  to  and  persons  Inter- 
ested in  the  event  of  an  action  were  not 
permitted  to  testis,  nor  could  the  hnaband 
or  wife  testify  tax  ot  against  each  other, 
except  in  certain  cases  not  necessary  to  be 
mentioned.  But  this  has  been  changed  radi- 
cally by  modem  legislation,  under  the  wise 
and  BkUlfnl  leadership  of  Pitt  Taylor,  Lord 
Denman,  and  Lord  Bron^am,  the  law  re- 
formers of  the  last  century,  and  the  results 
of  th^lr  work  (14  and  IS  VlcL  c.  80;  16  and 
17  Vict  c.  88)  have  become  a  part  of  the 
Statute  law  of  this  country  lo  one  form  or 
another.  It  would  be  rain  and  unprofitable 
to  attempt  any  discussion  of  the  authorities 
In  other  Jurisdictions  In  regard  to  the  true 
meaning  and  extent  of  this  sweeping  change 
in  ttie  law  at  crtdenoe  as  tt  existed  at  the 
common  law,  because  the  statutes  are  so 
variant  In  their  terms  and  phraseology  that 
each  must  be  considered  and  weighed  accord-- 
Ing  to  Its  own  peculiar  tenor,  dose  ex- 
andnation  of  tlie  cases  elsewhere  has  led 
us,  therefore,  to  conclude  that  little  aid  in 
tlie  oonstmctlon  ot  our  law  can  be  derlred 
from  Qiem.  We  therefore  turn  to  our  stat- 
utes, and  former  decisions  construing  them, 
tvt  a  solution  of  the  question  raised  by  Qie 
objection  of  defendant  to  the  testimony  of 
bis  adversary.  By  Bevlsal,  I  1628,  "Inca- 
padty"  or  dlsqnallflcation  to  testis  by  rea* 
•on  of  Interest  or  crime  is  removed,  and 
every  person  who  Is  offered  as  a  witness 


shall  be  ''admitted  to  give  evidence,  not 
withstanding  such  person  may  or  shall  have 
an  interest  In  the  matter  In  question,  or  in 
the  event  of  the  trial  of  the  issue,  or  of  the 
suit  or  other  proce^Ung  In  which  he  ia  of- 
fered as  a  witness.  This  section  shall  not 
be  construed  to  apply  to  witnesses  to  wills." 
Section  1629  provides  that  no  person  shall 
be  excluded  as  a  witness  on  account  ot  in- 
terest In  the  event  of  the  action.  By  aec- 
tlnn  1080  parties  themselves,  and  persons  In 
whose  behalf  the  suit  or  proceeding  Is 
brought  or  defended,  shall  be  Competent  and 
compellable  to  give  evidence,  according  to 
the  practice  of  the  court.  In  behalf  ot  either 
or  any  of  the  parties  to  said  suit  or  pro- 
ceeding, provided,  that  the  section  shall  not 
be  considered  to  apply  to  any  action  or  other 
proceeding  Instituted  in  consequence  of  adul- 
tery, or  to  any  action  for  criminal  conversa- 
tion. Section  1636  makes  husband  and  wife 
of  any  party  to  an  action  or  proceeding  com- 
petent and  compellable  to  testify  on  behalf 
of  any  party  to  such  action  or  proceeding; 
but  nothing  therein  contained  shall  render 
husband  or  wife  competent  or  compilable 
to  give  evidence  for  or  against  each  other 
In  any  criminal  action  or  proceeding  or  in 
any  action  or  proceeding  brought  In  conse- 
quence of  adultery,  or  for  divorce  on  account 
of  adultery,  nor  In  any  action  or  proceeding 
for  or  on  account  of  criminal  conversation. 
We  have  omitted  so  much  of  the  sections 
as  are  irrelevant  to  the  case. 

It  was  early  held.  In  Sumner  v.  Candler, 
92  N.  O.  684  (opinion  by  Justice  Ashe),  that 
by  section  342  of  the  Code  of  Civil  Procedure, 
section  589  of  the  Code  (being  sections  1^8 
and  1629  of  the  Bevisal  of  1905),  that  a  par- 
ty to  an  action  has  become  colnpetent  to 
testify  In  the  courts  because  of  those  sec- 
tions, the  disQuallflcation  by  reason  of  inter- 
est In  the  suit  or  Its  event  having  been 
abolished,  and  this,  too,  without  any  aid 
from  the  other  two  sections,  and  the  question 
Is  whether,  by  the  sncceedlng  sections,  this 
capacity  to  testify  has,  in  any  way,  been 
quallfled.  Section  1630  was  Intended  to  pro- 
vide that  parties  to  actions  should  be  compe- 
tent and  compellable  to  testify  "for  and 
against  each  other,"  and  the  proviso  was  in- 
serted to  prevent  husband  and  wife  from 
testifying  "for  or  against  each  other"  in 
suits  to  which  they  are  parties,  and  which 
are  baaed  upon  diazgeai>f  adultcu7>  or  where 
the  party  for  or  against  irttom  the  testimony 
Is  given  has  a  legal  Interest  in  the  cause  or 
its  event,  as  will  hereafter  appear. 

[2]  We  rest  our  dedalan  upoi  the  broad 
and  practical  view  hitherto  taken  by  thla 
court  with  reference  to  the  true  meaning  ot 
these  statutes,  so  as  to  execute  the  manifest 
Intention  of  the  Legislature,  and  open  the 
doors  to  a  certain  class  of  evidence  hereto- 
fore excluded  or  barred  out  and  relax  the 
rigorous  rules  ot  the  common  law,  which 
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often  worked  Injustice,  If  not  oppresadon,  by 
ezclndlns  Oie  truth  In  deference  to  a  mere 
sentlmatt  These  sections  shonld  be  con- 
Btmed  together,  as  fbey  r^te  to  the  same 
subject— the  competency  of  nvltnesses.  The 
trend  of  our  dedslona  has  been  to  admit  the 
husband  and  wife  as  witnesses  unless,  In  a 
legal  Boise,  they  testified  "for  or  against 
each  other**  within  the  meaning  of  the  pro- 
tIsob  to  the  sedlona,  and  it  has  beea  vjcpteaa- 
ly  held  that  a  husband  do«  not  testify  for 
or  against  his  wife  U  she  Is  not  a  party  to 
the  record,  and  has  no  legal  Interest  in  the 
action  or  Its  event,  that  is,  no  Interest  that 
can,  the  rules  of  law,  be  affected  thereto. 
A  sentimental  Interest  Is  not  suflBdent  for 
the  exduBlon  of  the  testimony  of  one  of  the 
spouses;  but  it  must  be  a  legal  interest;  and 
It  has  been  further  held  that,  where  one  Is 
accused  of  adultery  with  the  wife,  who  Is 
not  a  party  to  the  record,  the  husband  Is  a 
competent  witness  to  prore  the  aduIteiTt  as 
neither  the  evidence  nor  the  Judgment  can 
thereafter  be  used  against  her.  State  t. 
Wiseman.  130  N.  0.  726,  41  S.  B.  884  (opinion 
by  Clartc,  J.) ;  State  r.  Guest,  100  N.  G.  410, 
6  S.  E.  2S3;  'State  v.  Parrott.  70  N.  G.  615; 
State  V.  McDowell,  101  N.  a  784,  7  S.  B.  785. 
It  Is  true  that  In  those  cases  neltb^  tbe  hus- 
band nor  the  wife  was  a  party  to  the  rec- 
ord; but  why  Is  It  any  less  against  public 
policy,  or  any  other  reason  which  condemned 
this  kind  of  evidence  at  common  law,  to  ad- 
mit it  when  the  spouses  ore  not  parties  than 
when  only  one  of  them  Is,  and  the  other  is 
not,  legally  affected  by  the  evidence?  The 
one  tends  Just  as  much  to  cause  dissension 
and  discord  between  tiiem  as  the  other,  and 
the  mere  fact  that  one  of  them  Is  a  party  to 
ihe  record,  and  Ihe  other  is  not,  does  not 
lessen  the  danger  of  an  unhappy  breach.  If 
tbey  are  not  tes tiding  "for  or  against  each 
other."  there  Is  no  reason  grounded  In  pub- 
lic policy,  as  declared  now  by  the  statat^ 
■why  they  should  not  be  heard.  Suppression 
of  tbe  truth  and  exclusion  of  the  light  would 
be  far  more  impolitic  and  dangerous  to  so- 
ciety and  the  public  than  the  admission  of 
such  testimony.  The  Legislature  seems  to 
have  thought  so,  and  hence  the  radical 
change  from  the  antiquated  rule  of  the  com- 
mon law.  The  law  was  seeking  after  the 
truth,  and  at  the  same  time  retaining  the 
real  and  essential  principle  of  public  policy, 
so  far  as  necessary  for  the  good  of  society  In 
preserving  peace  and  harmony  In  the  family 
and  tbe  sacred  eonfldencra  of  the  marriage 
state.  But  It  was  not  deoned  wise  for  the 
accomplishment  of  this  purpose  to  exclude 
either  spouse  when  the  other  Is  not  a  party 
to  the  record,  and  therefore  not  legally  af- 
fected by  It,  or  when  neither  is  sndi  a  party. 

[3]  Examining  the  cases  we  have  cited  a 
little  more  closely,  we  find  tbat  In  State  v. 
Wiseman,  supra,  the  wife  and  her  paramour 
were  indicted  for  fomlcaUon  and  adultery; 
a  nol.  pros,  was  enterad  as  to  the  wife,  and 
tbe  husband  permitted  to  testify  against  the 


remaining  defendant,  and  reference  is  made 
to  Code,  I  688  {Bevisal,  |  1636),  as  qnaUty- 
Ing  tbe  husband  and  wife  to  testify,  provided 
neither  Is  allowed  to  be  a  witness  **tot  or 
against  the  other"  in  the  cases  enumerated 
in  the  final  clause  of  that  section.  In  State 
T.  Onest,  supra,  the  wife  pteaded  guilty,  and 
was  thai  permitted  to  testify  against  oth- 
er defendant  as  to  hex  adultery  with  talm. 
In  McDowell's  Case,  supra,  the  defendant 
was  charged  with  bastardy,  and  the  court 
held  that,  while  the  wife  coidd  not  ^ve 
nonacoess,  or  formerly,  impotency  (Bar- 
ringer  T.  Barrlnger,  60  N.  G.  178),  "she  could 
testify  to  the  criminal  Intercourse  with  de- 
fendant ot  which  the  dilld  was  the  ofbpring, 
and  now  (since  the  enabling  statutes),  as  she 
Is  not  testifying  for  or  against**  her  husband, 
she  is  a  competent  witness  under  section  S8S 
of  Gode  (Revlsal,  {  1636)  to  testify  la  any 
"suit,  action,  or  proceeding,  except  as  stated 
In  the  said  section."  In  Parrott'a  (3as^  su- 
pra, two  were  indicted  for  an  affray,  or  a 
mutual  assault  and  battery.  In  s^arate  bills 
of  indictment,  and  it  was  held  tbat  the  wife 
of  one  of  them  was  a  competent  witness  for 
or  against  the  other  on  his  trial,  as  "the  hus- 
band was  In  no  legal  sense  interested  In  the 
result" ;  Chief  Justice  Smith,  for  the  court, 
stating*  that  they  knew  of  no  role  of  law 
which  excluded  the  husband,  the  conviction 
of  White  not  being.  In  legal  effect,  the  con- 
viction of  Parrott — and  the  same  was  de- 
cided In  State  t.  Mooney,  64  N.  G.  54  ((pin- 
ion by  Justice  Settle),  and  for  the  same  rea- 
son. See,  also.  State  v.  Phlpps,  76  N.  G.  20S, 
cited  with  approval  in  State  v.  Onest,  suprs. 
as  establishbtg  the  same  general  rule.  In 
tbe  Pblpps  Gas^  the  court  says:  The  p(^- 
cy  of  legislation  leading  to  this  result  Is  a 
matter  for  the  (excluslTcd  consideration  ot 
tbe  Legislature.  The  court  can  only  declare 
the  law  as  It  finds  It"  It  cannot  legislate 
or  make  the  law.  The  policy  as  thus  &xeA 
by  the  mily  competent  body  may  be  very  ua- 
wise  and  unsalutary;  but  our  only  duty  is 
to  submit  to  it. 

We  see,  then,  very  clearly  what  this  poOcy 
is,  via.:  To  exidude  husband  and  wife  whm 
the  evidence  of  either  will.  In  a  l^al  sense, 
prejudice  the  other,  and  that  Is  not  the  case 
here.  Neither  the  testimony  of  plaintiff  nor 
the  Judgment  in  this  actltm  can  posedbly  be 
nsed  against  tbe  wife  in  a  prosecution  for 
the  adultery.  We  believe  that  this  dngle 
reason  tot  the  exclusion  of  husband  and  vrife. 
only  where  the  testimony  of  one  will  legally 
affect  the  otber  Injuriously,  permeates  the 
entire  body  of  law  on  the  competency  of  wit- 
D esses,  so  far  as  the  matrimonial  relation  Is 
involved.  But  it  has  been  expresaly  held. 
In  Barrlnger  v.  Barrlnger,  68  N.  G.  170,  that 
the  conclusion  is  IrreslsUble  from  the  lan- 
guage of  the  statutes,  that  hnshands  and 
wives  are  Incomi^etent  to  give  evidence  only 
where  tbey  testify  "for  or  against  each  other" 
In  the  class  of  cases  specified  In  the  proviso 
to  Code  of  cavil  ProcedurQ^^^^^al,  | 
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1636),  Knd  that,  construing  that  section  so  as 
to  g^Te  fall  effect  to  the  enacting  clause  and 
the  proviso,  it  applies  to  suits  wbere  they 
alone  are  parties,  as  well  as  to  tfiose  vhere 
a  third  party  is  concerned,  as  In  our  case, 
with  the  restriction  Imposed  by  the  proviso. 
And,  to  tlie  same  effect,  Is  Rice  v.  Keith,  63 
N.  O.  S19.  Tbe  wife  was  excluded  there  be- 
cause tbe  case  was  governed  by  the  law 
which  existed  before  1868;  the  court  say- 
ing: "It  Is  proper  to  call  attention  to  section 
341  of  the  Code  of  Civil  Procedure,  which  es- 
tabllshes  by  express  enactment  the  construc- 
tion which  the  defendant  contends  should 
be  placed  upon  the  act  ot  1866.  And  from 
this  we  deduce  an  argument  In  favor  of  the 
ccmdnslon  at  which  we  have  arrived.  The 
Legislature,  In  the  act  of  1868,  has  used  lab- 
gaage  that  leaves  no  room  for  doubt,  and  has 
Introduced  a  new  principle  Into  the  law  of 
evidence.  But,  under  the  law  as  it  existed 
before  the  passage  of  this  act,  the  evidence 
of  Mrs.  Keith  was  properly  rejected."  See 
Bradsher  v.  Brooks,  71  N.  C.  322.  We  need 
not  assign  reasons  for  the  rule  of  exclusion 
at  the  common  law,  whether  it  was  upon  the 
ground  of  interest  alone,,  when  the  testimony 
is  in  favor  of  the  spouse,  or  marital  bias,  or 
pabUc  policy  when  it  Is  against,  or  whether 
It  was  because  they  were  considered  as  two 
souls  In  a  single  body  (qua  sunt  duffi  anlmie 
In  came  una),  as  Sir  Edward  Coke  says  (Coke 
on  Uttleton,  6  b),  for  which  be  has  been 
accused  of  striking  the  first  false  note;  nor 
need  we  combat  the  theory  that  It  should 
be  rendered  impossible  for  husband  and  wife 
to  speculate  upon  the  other's  dishonor,  rely- 
ing npon  their  own  testlm(ni7  to  nmke  or 
support  a  case.  The  fall,  final,  and  conclu- 
sive answer  to  all  of  this  argument  is,  "Ita 
lex  Bcripta  est"  In  Johnson  t.  Allen,  100  N. 
a  131,  5  &  E.  666,  evidence  ot  this  same 
character  was  admitted  In  a  case  for  criminal 
conversation,  and  the  court  said  *^t  was  com- 
pet«it  because  it  tended  to  show  the  rela- 
tions between  the  plaintiff's  wife  and  the  de- 
Iteidant"  The  objection  to  the  evidence  was 
a  general  one,  and  the  court  overruled  it, 
thoogfa  Incidentally  remarking  that,  while 
the  Question  was  leading,  It  was,  in  this 
aspect  a  matter  addressed  to  the  judge's  dis- 
.cretlon,  and  not  reviewable  here^  as  there 
was  no  abuse  in  Its  exercise.  The  court  took 
It  for  granted  that  the  evidence  was  others 
wise  competent,  for  there  was  not  even  any 
diacDSslon  of  the  Question  as  to  its  com- 
petency under  the  statute,  vUcfa  was  clearly 
Involved  in  the  cas^  and  presented  by  the  ob- 
jection. If  the  judges  bad  thought  there 
waa  any  doubt  about  it,  th^  would  not 
have  passed  it  without  some  discussion. 

But  Broom  v.  Broom.  130  N.  C.  662,  41 
S.  £.  673,  is  Tery  much  in  point,  and  even 
goes  beyond  the  necrasities  of  this  case. 
There,  in  a  divorce  suit,  the  wife  was  allow- 
ed to  contradict  two  witnesses  for  the  plain- 
tiff (her  husband),  who  bad  testified  to  her 
adultery;  the  court  holding  that  slie  was 


not  thereby  testifying  "for  or  against  her 
husband."  It  was  also  held  that  the  prohibi- 
tion as  to  the  testimony  of  husband  or  wife 
in  such  cases  Is  not  absolute,  but  restricted 
to  such  testimony  ot  the  one  which  is  "for  or 
against  the  other,"  and  this  is  said  by  the 
court  to  be  a  wise  provision.  We  cite  that 
case  only  to  show  that  the  testimony  must  be 
"for  or  against"  the  other  spouse.  In  Grant 
V.  MitcheU,  156  N.  C.  15,  71  S.  E.  1087,  Ann. 
Cas.  1912D,  1119,  a  criminal  conversation 
case,  the  wife  was  excluded  because  she 
proposed  to  testify  against  her  husband,  and 
the  court  (opinion  by  Justice  Allen)  laid 
stress  upon  the  fact  that  the  test  Is  whether 
the  testimony  of  the  one  spouse  would  be 
"for  or  against"  the  other,  as  this  Is  the 
language  of  the  statute.    So  It  was  held,  in 

McCaU  V.  GaUoway,  162  N.  a   ,  78  S.  B. 

429,  that  the  competency  of  the  spouses  de- 
pended upon  whether  they  were  offered  to 
testify  "for  or  against"  each  other;  Justice 
Brown  saying:  "The  statute  (Revisal,  %  1636) 
removes  this  disability  In  certain  actions,  but 
specifies  those  actions  In  which  she  cannot 
testify,  and  as  to  the  one  under  consideration 
'on  account  of  criminal  conversation,'  says: 
'Nothing  herein  shall  render  any  husband  or 
wife  competent  or  compellable  to  give  evi- 
dence for  or  against  the  other,  in  any  action 
or  proceeding  on  account  of  criminal  con- 
versation.* "  It  was  therefore  held  that  dec- 
larations of  the  wife  Introduced  "as  against 
the  husband"  were  Incompetent.  Her  hus- 
band was  a  party,  and  for  that  reason  her 
declarations  as  to  bis  conduct  were,  In  the 
sense  of  the  statute,  incompetent,  as  he  had  a 
legal  interest  in  the  action  and  ita  event 
We,  therefore,  hold  that  plaintiff's  testimony 
was  competent  His  counsel  contended  that 
it  was  harmless;  but  we  do  not  think  so, 
though  It  Is  not  necessary  to  decide  this  ques- 
tion, having  ruled  with  him  npon  the  other 
view  of  the  matter.  It  may,  however,  be 
said  that  his  testimony  was  material,  as  be 
was  foi^g  the  first  link  in  the  chain  of 
circumstances.  Perkins  v.  Perkins,  88  N.  G. 
40,  and  especially  State  v.  Baby,  121  N.  G. 
682,  28  S.  490. 

[4-6]  The  defendant  eoBtends  that  there  Is 
not  suflBdent  evidence  of  the  alienation  of 
the  wife's  affections  or  of  the  adultery  with 
defendant;  but  the  jury  must  decide  as  to 
its  sufficiency  to  establish  the  essential  facts. 
If  it  is  meant  fbat  thore  was  no  evidence  to 
support  the  allegations,  we  think  that  there 
was  some.  It  is  not  neoessaiy  to  show  the 
adultery  by  direct  proof;  but  circumstances 
are  suffidrat  for  that  purpose.  If  therefrom 
the  jury  can  reasonably  infer  the  guilt  of 
the  parties.  State  r.  Bliason,  91  N.  C.  964; 
State  T.  Rinehart,  106  N.  a  790,  11  S.  E. 
512;  State  t.  Chancy,  110  N.  G.  607, 14  S.  E. 
780;  State  t.  Poteet,  SO  N.  G.  23;  State  v. 
WaUer  and  Holfer,  80  N.  a  401;  State  v. 
Dukes,  m  N.  G.  782,  25  S.  E.  786;  Bui^ 
roughs  V.  Burroughs,  160  N.  C.  615,  76  S.  E. 
478.  In  this  ease^  it  appears  by  th^8Tldaic&^ 
Digitized  by VjOOv 
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that  defendant  ft  married  man  wltli  a  bad 
character,  had  been  Been  at  the  home  of  the 
woman.  In  the  absence  of  her  husband,  with 
hia  hand  fkmlllarly  on  her  peraon;  that  ha 
went  there  sereral  tbnea.  In  Oie  absence  of 
her  husband,  and  remained  there  for  aome 
honn  during  his  Tlalt;  that  the  woman  had 
gone  to  his  stme^  after  the  hands  had  quit 
Chelr  woA  for  tl^  day*  to  see  him.  and  left 
the  store  with  him,  on  me  occaalon  going  out 
the  back  door;  that  the  woman  had  dedared 
that  she  no  longer  loved  her  husband,  aban- 
doned him  and  her  children,  and  refused  to 
live  with  blm,  and  there  were  other  facta 
of  more  or  less  weight  tending  to  show  their 
dose  intimacy  and  her  Infatuation.  The  ju- 
ry have  the  right  to  conclude  Uiat  the  con- 
duct of  this  married  man  and  this  married 
woman,  under  the  circumstances,  was  not 
only  very  suspicious,  but  had  all  the  ear- 
marks of  a  guilty  Intercourse,  whea  taken 
with  the  fact  that  the  defendant  refused  to 
go  upon  the  stand  In  bis  own  behalf  and  ex- 
plain them,  for  there  was  something  requir- 
ing explanation.  His  failure  to  do  so  was  the 
subject  of  fair  comment  (Goodman  v.  Sapp. 
102  N.  0.  477,  9  S.  E.  483),  subject  to  the 
judge's  control,  and  this  fact  could  be  con- 
sidered just  as  in  any  case  where  there  la 
a  failure  to  produce  a  witness  shown  to  be 
cognizant  of  the  facts.  The  mere  failure  to 
testis,  standing  alone  and  without  reference 
to  the  circumstances,  counts  for  nothing 
against  a  party,  and  the  jury  should  pre- 
sume nothing  against  him;  but,  when  he  Is 
called  upon  to  explain,  the  case  is  diiferent. 
Hudson  T.  Jordan,  108  N.  O.  10,  12  S.  B. 
1029,  where  the  party's  failure  to  testify 
was  regarded  as  a  "pregnant  circumstance" 
against  blm.  See,  also,  notes  to  above  cases 
In  the  Anno.  Edition. 

[7-10]  The  consent  of  the  wife  to  her  own 
defilement  Is  no  defense  to  the  action  (21 
Cyc.  1628;  Yundt  v.  Hartrunft,  41  IlL  9; 
Moore  V.  Hanamotts,  119  Ind.  610,  21  N.  E. 
1111;  Sleber  v,  Pettlt,  200  Pa.  68,  49  AtL 
763),  since  the  wrong  relates  to  the  injury 
which  the  husband  sustains  by  the  dishonor 
of  his  marriage  bed,  the  alienation  of  bis 
wife's  affections,  the  destruction  of  his  do- 
mestic comfort,  the  suspicion  cast  upon  the 
legitimacy  of  her  offspring,  the  loss  of  con- 
sortium, or  the  right  to  conjugal  fellowship 
of  his  wife,  to  her  company,  co-operation, 
and  aid  in  every  conjugal  relation,  the  Inva- 
sion and  deprivation  of  bis  exclusive  mari- 
tal rights  and  privileges,  his  mental  suf- 
fering, Injured  feelings,  humiliation,  shame, 
and  mordflcatlon,  caused  by  the  loss  of  her 
affections  and  the  disgrace  wfaldi  the  tor^ 
tiona  acta  of  d^endant  hare  brought  or 
heaped  upon  him,  and  whldi  are  proximate* 
ly  caused  1^  said  wrong  (Hale  on  Damages, 
p.  99,  and  note ;  Johnson  t.  Allen,  100  N.  O. 
ISl,  5  8.  E.  666  ;  21  Oyc  1628,  1629),  and 
for  these  results  the  plaintiff  Is  entitled  to 


reeovw  compenaatOEy  damagea,  «a  tbe  an- 
thoridaa  dted  will  ibow.  He  tomj  also  ban 
added  by  the  Jury,  In  ttieir  Knmd  dlacreCloii, 
a  reasonable  sun  as  pnnltlve^  vindietlT^  or 
exemplary  damages,  or  smart  money,  for  tiie 
willftal  and  wanton  conduct  of  defmdant  to- 
wards him,  and  these  damages  tiumi^  not 
susceptible  of  proof  at  a  money  standard, 
may  be  ilzed  by  the  Jury  in  view  of  all  the 
facts  and  drcnmstancea.  Authorities  supra, 
and  Johnston  t.  Dlsbrow,  47  Mich.  S9,  10  K. 
W.  79;  HatheU  t.  Bfazet,  164  Pa.  680,  30 
AtL  4S4;  Gross  v.  Grant,  62  N.  H.  67S»  U 
Am.  St  Bep.  607.  There  can  scarcely  re- 
main a  donbt  as  to  the  rl^t  of  the  plaintiff 
to  have  his  compensatory  damages,  as  to  the 
right  of  tbe  jury.  In  their  discretion,  to 
award  punitive  damagea,  under  the  aggravat- 
ed circumstances  disclosed  by  His  evidence  In 
this  case. 

The  rulings  and  charge  of  the  court  were 
therefore  correct,  and  no  error  In  tlis  trial 
has  been  discovered  JiM, 

No  errors 

an  N.  c.  m) 

HERBma  T.  WAUAOB  LTIMBBB  GO.  ctaL 
(Supreme  Court  of  North  Oarolina.  Not.  St 

1.  CovEifAirrs  (|  7*)— Bxpbkss  Oovsnahtb— 

ACOEFTANCS  OF  DSSD  OOHTAIHIHa  GOVI- 
HANTS  BT  GBANTBS. 

The  grantee  in  a  deed  poll,  contidninc 
covenants  and  stipolations  purportiug  to  bind 
him,  becomes  bound  for  their  performance, 
though  he  does  not  execute  the  deed. 

[Ed.  Note.— For  other  caieg,  see  Covenants, 
Cent  Dig.  f  6;  Dec.  Dig.  |  7.*] 

2.  Logs  and  Loaoxno  i%  3*>— Covchaut  bt 
Gbantbb— Pbbsors  Boumd— Assiqhxbs. 

Where  a  deed  conveying  standing  timber 
contained  a  stipulation  that  the  grantee  would 
build  a  railroad  over  the  grantor's  lands,  or, 
in  case  of  fsllnre  to  do  so,  pay  a  specified  pen- 
alty, an  asaignse  of  the  grantee's  rights  mider 
the  contract,  with  full  notice  and  Knowledge 
of  its  terms,  was  bousd  by  the  covenants  there- 
in, since,  having  received  tbe  benefits,  it  took 
them  subject  to  the  bordeas  incident  thereto. 

[Bd.  Note.— For  other  cases,  see  LiOgs  and 
Logging,  Cent  Dig.  Si  6-12;  Dec.  Dig.  |  8.*1 

3.  COBPOBATIONS  487*)— UZABA  YlBSB  OoSi- 
TRACT  B — EXLHF. 

Where  standing  timber  was  conveyed  to  a 
corporation  at  a  reduced  price  in  consideration 
of  its  covenant  to  build  a  railroad,  which  it 
repudiated  on  tbe  ground  tliat  it  was  ultra 
vires,  the  grantor  could  recover  the  difference 
between  the  contract  price  and  the  actual  ralue 
of  the  timber. 

[Ed.  Note.~-For  other  cases,  see  Contora- 
tions.  Cent  Dig.  H  1899-1^;  Dec.  Og.  % 

4.  JUDQinilT  ((  262*)— CONFOKHITT  TO  PSAT- 

KB  FOB  Belief. 

Where  a  corporation  to  which  standing 
timber  was  conveyed  at  a  reduced  price  in  con- 
sideration of  its  agreement  to  build  a  rmUroad 
repudiated  tbe  agreement  on  the  ground  that 
it  was  ultra  vires,  the  difference  between  tbe 
contract  price  and  tbe  actual  value  of  the 
timber  could  be  recovered,  in  an  action  where 
all  the  issuable  and  relevant  facti  appeared  by 
the  allegations  and  proof,  though  the  prayer 
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for  refief  wm  for  Judgment  for  tiie  tttpalated 
penaltj  for  fallnre  to  boild  tb«  ndlroad,  rinco 
the  prayer  for  relief  waa  not  of  the  nibitanee, 
and  relief  might  be  awarded  aeeordliig  to  the 
facts  establiBned. 

[Bd.  Kote.— For  other  eaaef,  eee  Jadgmeatt 
Cent  Dig.  H  441.  442;  Dec  Dig.  S  202*] 

Appeal  from  Siup^or  Court,  Sampaon 

County ;  Allen,  Judge. 

Action  by  A.  B.  Herring  against  the  Wall- 
ace Lumber  Oompany  and  the  Cumberland 
Lumber  Company.  From  a  Judgment  for 
plaintUT,  ttie  Cnmborland  Company  appeale. 
Affirmed. 

The  action  was  Instituted  to  recorer  a  stip- 
ulated penalty  for  failure  to  build  a  stand- 
ard gauge  railroad  over  lands  of  plaintiff 
and  ottaara  fK>m  Wallace  N.  C.,  to  Delway, 
N.  O. 

On  a  former  trial,  and.  again,  on  the  pree- 
oit  trial,  tliere  was  aUegatitm,  vAth  proot 
to  ttia  dfoct  that  on  July  8,  1SQ8,  plaintiff 
utd  otlier  landowners  in  Us  mighborhood 
bad  bargained  the  lumber  growing  on  tb^ 
land  to  the  defendant,  the  Wallace  Lumber 
Company,  and  that  the  said  company,  In  ad- 
dition to  the  specifled  contract  prices,  had 
agreed  to  build  oTer  the  lands  of  the  gran- 
tors a  standard  gauge  railroad  to  J>elway, 
N.  0^  and  had  stipulated,  further.  Uiat  the 
road  should  be  completed  and  ready  for 
transportation  by  March,  1908;  that  the 
timbn  dHndd  be  hauled  out  only  on  said 
railroad,  and,  on  debnlt  in  bnHdin^  said 
railroad,  the  company  should  forfeit  and  pay 
a  siun  eQual  to  K)  per  cent  of  tbB  value  ot 
the  timbw  tar  the  first  year  and  per 
coat  for  the  second  year,  etc.;  that  subse- 
quently  the  plaintiff,  A.  B.  Herring,  and 
wife  necnted  their  formal  deed,  conveying 
the  timber  to  the  Wallace  Company,  -with 
pruilege  of  removlDg  the  same  witUn  ten 
years,  et&,  with  the  right  and  privily  of 
Ingress  and  egress,  etc.,  and  of  constructing 
all  roads  and  railroads  and  tramroads,  etc., 
necessary  and  required  for  the  proper  cutting 
and  removal  ct  the  timber,  and,  with  the 
further  Intent  to  ejQtress  the  agreement  be- 
tween  the  parties,  the  deed  In  question  con- 
tained tiie  following  provision:  "That  the 
said  party  of  the  second  part  shall  consbnct 
and  bnUd  a  standard  gauge  railroad  from 
Wallace,  C,  or  a  point  thereabout,  to  Del- 
Tray,  N.  C  ttie  same  to  be  completed  and 
ready  for  use  and  transportation  on  or  before 
March  IS,  1908,  and  that  the  trees  sold  In 
this  deed  are  not  to  be  removed  from  the 
land  except  by  said  railroad.  In  case  of 
failure  to  construct  said  railroad  within  the 
time  specifled  above,  then  and  In  that  c^ 
the  said  parties  of  the  second  part  shall  for- 
feit and  pay  to  the  said  parties  of  the  first 
I>art  a  simi  equal  to  10  per  cent  of  the  pur- 
chase price  of  said  trees,  and  for  each  year 
thereafter  2^  per  cent  additional  for  five 
years,  or  until  the  ten  years  expire."  It  was 
further  proved  that  the  timber  had  beoi 


sold  to  the  company  at  a  reduced  price  and 
below  Its  actual  value  by  reason  of  this  pro- 
vision as  to  constructing  the  railroad,  and 
there  was  evidence  tending  to  show  the  dif- 
ference in  amount  It  further  appealed  that 
soon  after  the  execution  of  this  deed  the 
Wallace  Company  conveyed  and  assigned  to 
its  codefendant,  the  Cumberland  Lumber 
Company,  the  timber  In  question,  together 
with  "an  the  rights,  title,  and  interest  to  all 
the  standing  timber  and  timber  rights, 
getber  with  all  rights  of  way  owned  or  con- 
trolled by  the  said  lurty  of  the  first  part 
within  the  counties  of  Duplin,  Sampson, 
and  Pwder,  and  all  .othw  rights,  privileges, 
and  easements  conveyed  and  contained  In 
the  deeds  hereinafter  set  forth,  made,  and 
executed  to  Oie  said  party  of  the  first  part 
and  a  full  description  of  said  rights,  ease- 
ments, 'rights  of  way,  timber,  and  timber 
rights,  refer^ice  la  hereby  made  to  said 
deeds  In  the  r^;lster's  office  in  the  ssld 
counties  of  Bampson,  Duplin,  and  Pender"; 
the  deed  of  plaintiff  to  the  Wallace  Compa- 
ny b^ng  one  of  those  refnred  to  In  the  lat- 
ter Instrument 

In  their  answers,  filed  separately,  both 
companies  dmy  any  and  all  liability  for  the 
stipulated  penalty,  claiming  that  the  build- 
ing of  a  standard  gauge  railroad  Is  not  with 
the  powora  conferred  by  their  diarters.  and 
also  bj  reason  of  the  inhlbltive  provlslona 
of  section  2688  of  the  ReviaaL 

At  ft  former  trial  of  the  caus^  the  soperlor 
court  Judge  having  intimated  an  opinion 
against  the  right  of  plaintiff  to  make  recov- 
ery, the  plaintiff  submitted  to  a  nonsuit,  and 
appealed.  On  su^  appeal,  the  ruling  of  the 
lower  court  was  reversed,  and  it  was  held 
that,  although  the  stipulation  as  to  building 
a  standard  gauge  railroad  might  be  ultra 
vires,  and  this  the  court  did  not  decide,  when 
it  was  made  to  aiq;>ear  that  the  purchaser 
had  by  reason  of  such  stipulation  obtained  the 
timber  at  a  reduced  pric^  if  he  took  advan- 
tage of  sndi  a  posltlrai,  and  the  stipulation 
was  avoided  on  tbat  account,  the  vendor 
should  be  allowed  to  recover  for  the  actual 
value  of  the  timber  sold ;  the  proper  measure 
of  damages  being  the  difference  between  the 
price  paid  and  such  actual  value.  See  aisAa- 
lon  of  Associate  Justice  Walker,  for  the 
court,  159  N.  C.  3S2,t  to  which  reference  is 
also  made  for  a  very  full  and  clear  state- 
ment of  the  focts  relevant  to  the  questions 
then  presented.  This  opinion  having  been 
certified  down,  and  it  Iiavlng  been  made  to 
appear  that  the  Wallace  Company  was  no 
longer  existent,  having  been  dissolved  in  ac- 
cordance with  the  provisions  of  law,  the  ques- 
tions at  issue  recurred  on  the  liability  of 
the  Cumberland  Company,  and  in  addition 
the  facts  admitted  of  record,  the  Issues  were 
submitted,  and  verdict  rendered  thereon  as 
follows: 

"CO  What,  If  any.  is  the  difference  b^een 
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tiie  actaal  ralae  of  the  timber  conveyed  by 
the  plaintiff  and  the  price  paid  as  set  out  in 
the  deed?   Answer:  $900. 

"(2)  Did  the  Cumberland  Lumber  Company 
purchase  from  the  Wallace  Manufacturing 
Company  the  timber  of  the  plaintiff,  with  no- 
tice of  the  railroad  clause  and  forfeiture 
clause  set  out  In  the  original  contract  and 
deed  with  the  Wallace  Manufacturing  Com- 
pany?  Answer:  Yes. 

"(3)  What  amount,  If  any,  are  the  defend- 
ants tDdet>ted  to  the  plaintiff?  Answer: 
$900,  with  interest 

"(4)  Is  the  plaintiff's  cause  of  action  set 
forth  In  his  amended  complaint  barred  by 
the  statute  of  limitations?    Answer:  No." 

There  was  Judgment  on  the  verdict,  and 
the  defendant,  the  Cumberland  Lumber  Com- 
pany, excepted  and  appealed,  assigning  for 
error,  chiefly,  that,  on  the  fftcts  in  etidence, 
the  said  company  could  not  be  In  any  way 
held  for  failure  to  construct  the  railroad. 

H.  L.  Stevena,  of  Warsaw,  for  appellant 
Geo.  B.  Butler,  of  Clinton,  and  B.  I*.  Her- 
ring, of  Delway,  for  appellee^ 

HOKE,  J.  (after  stating  the  facta  as 
above).  [1]  It  is  very  generally  held  here 
and  elsewhere  that  the  "grantee  In  a  deed 
poll,  containing  covenants  and  stipulations 
purporting  to  bind  him,  becomes  bound  for 
their  performance,  though  he  does  not  ex- 
ecute the  deed."  Maynard  v.  Moore,  76  N. 
C.  158,  approved  In  Long  v.  Swindell,  77  N, 
0.  181 ;  Port  v.  Allen,  110  N.  C.  191,  14  S. 
E.  685;  Bank  v.  LougUran,  122  N.  0.  673,  30 
S.  E.  17;  Burbank  v.  Plllsbury,  48  N.  H.  476, 
97  Am.  Dec.  633;  Bowen  v.  Beck,  94  N.  T. 
86,  46  Am.  Rep.  124;  Eaeter  v.  Railway,  14 
Ohio  St  48 ;  Ga.  So.  Ry.  v.  Reeves,  64  Ga. 
492;  Spencer's  Case,  1  Smith's  Lead.  Cases 
(9th  Amer.  Ed.)  pp.  222,  223. 

[2]  This  deed,  therefore,  from  plaintiff  and 
wife  to  the  Wallace  Lumber  Company,  in 
section  VII,  contains  affirmative  stipulation 
that  the  grantee  shall  construct  and  build  a 
standard  gauge  railroad  to  be  completed, 
etc.;'  that  the  trees  sold  in  this  deed  are  not 
to  be  removed  from  the  land  except  by  said 
railroad,  and,  in  case  of  failure,  a  ipecunlary 
penalty  of  specified  amount  Is  collectible  by 
the  grantor,  the  plaintiff,  and  the  defendant, 
the  Cumberland  Lumber  Company,  having 
taken  an  assignment  of  the  entire  contract 
to  wit  "All  the  rights,  title,  and  interest  to 
all  the  standing  timber  and  timber,  together 
with  all  rights  of  way,  etc.,  and  all  other 
rights,  privileges,  and  easements  conveyed 
and  contained  In  said  deed,"  and,  being  in 
the  present  ownership  and  enjoyment  of 
these  rights,  etc.,  must  come  under  the  obli- 
gations of  the  covenant  and  be  held  respon- 
ilble  for  the  liabllitleB  legally  and  necessari- 
ly incident  to  It.  In  Norfleet  v.  Cromwell,  70 
N.  C.  634,  16  Am.  Rep.  787,  reported  also 
ou  a  former  appeal,  64  N.  C.  1,  defendant 
the  grantee  of  lauds  draining  Into  a  canal, 


was  aued  for  hl«  ino  rata  of  neecMary  ra- 

pain  thereto  on  a  covenant  made  by  deCod- 
ant's  grantor.  After  holding  defraidaut  liable 
by  reason  of  the  covenant  being  one  numlng 
with  the  land,  the  conr^  on  page  641  of 
the  second  appeal,  proceeded  as  foUowi: 
"Independently  of  tbla,  however,  there  are 
two  arguments  irtMh  mlfl^t  be  out  of  place 
In  a  mere  court  of  law,  bnt  which  a  court 
of  equity  Is  entitled  to  notice^  that  must  be 
considered  conclusive  of  the  qnesttoiL  (1) 
The  conslderatlcoi  for  flke  covoiant  was  tiie 
grant  of  an  easement  which  became  appurte- 
nant to  the  land,  and  passed  wlUi  It  to  the 
defendant  on  his  purchase.  This  easement 
he  has  accepted  and  enjoyed,  and  It  is  bis 
only  title  to  drain  tbe  land  Into  the  canal 
The  principle  Is  graierally  conceded,  and  it  is 
certainly  equitable,  that,  when  the  beneflt 
and  burden  of  a  contract  are  inseparably  con- 
nected, both  must  go  together,  and  llabUitr 
to  the  burden  Is  a  necessary  Incident  to  the 
right  to  the  benefit  'Qui  seotlt  commodum 
sentire  debet  et  onus.'  Notes  to  Spencer's 
Case,  1  Smith  L  C.  143;  Savage  v.  Mason. 
S  Cush.  (Mass.)  600;  Coleman  v.  Coleman,  19 
Pa.  100,  67  Am.  Dec.  641."  The  principle  Is 
eminently  sound,  and  has  been  approved 
with  us  in  different  cases  and  In  other  courts 
of  recognized  authority.  Younce  v.  Lumber 
Co.,  148  N.  C.  34,  61  S.  B.  624 ;  RaUroad  v. 
RaUroad,  ^47  N.  C.  26»-385,  61  S.  E.  185,  23 
L.  R.  A.  (N.  S.)  223,  125  Am.  St  Rep.  550, 
15  Ann.  Caa.  363;  Railway  v.  Bank.  42  N^ 
469,  60  N.  W.  886;  Smith  et  al.  r.  Rogen, 
14  Ind.  224. 

[3]  The  present  defendant  then,  having 
taken  over  the  contract  with  fall  notice 
and  knowledge  of  the  terms,  and  being  bound 
by  its  covenants  to  build  the  railroad,  as  far 
as  this  could  be  effected  by  agreement  be- 
tween the  parties,  has  elected  to  repudiate 
the  obligation,  and,  it  having  been  fully  es- 
tablished that  this  agreement  to  build  the 
road  over  the  land  was  allowed  substantial 
effect  in  reducing  the  selling  price  of  the 
timber,  under  the  general  equitable  principle 
of  indebitatus  assumpsit  as  stated  In  our 
former  decision,  the  defendant  should  make 
good  the  loss  which  the  plaintiff  has  suffer- 
ed, to  be  properly  admeasured  by  the  dif- 
ference between  the  contract  price  and  the 
actual  values.  The  rights  of  the  parties  have 
been  properly  adjusted  under  these  princi- 
ples, and  we  find  no  reason  for  disturbing  tbe 
results  of  the  trial.  It  has  been  r^teatedly 
held  In  this  state  that  these  contracts,  con- 
veying standing  timber,  are  contracts  con- 
cerning realty,  and  must  be  so  considered 
and  dealt  with  In  determining  the  rl^ts  of 
the  parties,  and,  this  being  tru^  several  of 
tbe  authorities  heretofore  cited  are  to  tbe 
effect  that  the  covenant  in  question  here  Is 
one  running  with  the  land  (Norfleet  v.  Crom- 
well, supra;  Ga.  Ry.  v.  Reeves,  supra;  Bur- 
bauk  V.  Plllsbury,  supra),  and  as  such  binding 
on  the  present  owner  to  the  extent  that  the 
same  is  lawful  w^f^  jjj^^^^g*^^  no- 
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tloB.  See,  generally,  on  this  snbject  the  well- 
erasldered  crm  ot  Wiggins  t.  Fender,  132  N. 
a(l28»44S.]IL882.61I..B.A.m  But, 
It  bavlng  been  dearlr  eetatdlsbed  tbat  the 
GomberUmd  Companr  haa  taken  an  awlgn- 
ment  of  the  entire  contract,  with  fall  notice 
and  knowledge  of  its  tarns,  we  rest  oar  de- 
dritm  on  ttie  principle  that  this  compan^i 
havliv  ace^)ted  the  ben^ts  of  the  con  tract, 
nmat  also  come  nnder  its  bnrdens  and  the 
lesal  llablUties  Incident  to  them. 

[4]  We  are  not  nnmlndfnl  ct  Uw  Csct  Qiat 
the  snlt  was  butltnted  to  collect  the  penalty, 
and  that  this  Is  the  qpedfle  pn^er  tar  re- 
litf ;  trat,  all  ot  the  tesnable  and  relevant 
facts  haTing  been  made  to  appear  both  by 
allegation  and  proof, '  the  relief  may  be 
awarded  according  to  the  facts  established, 
and  the  prayer  for  relief  Is  not  ot  the  sob- 
stanoe.  There  is  no  error,  and  the  Judgment 
in  plaintiff's  favor  must  be  affirmed. 

Affirmed. 


(1«  N.  a  468) 

8TATB  r.  FOGLBMAM. 
(Supreme  Oourt  of  North  OardUna.  Nor.  6, 

1.  WlTNESBIS  262*)— BXCALONO  WlTNISS- 

■s— DiscarnoR. 

Permittlog  or  refusing  the  recalling  of 
witnesses  for  further  examination  on  matters 
already  gone  into  rests  in  tbe  discretion  of  the 
trial  conrt. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  797,  899.  901,  1165;  Dec.  Dig.  i 
262.*] 

2.  Cbiuinal  Law  (§|  763,  764*)— iNSTBtJC- 

TIOHB— WaBNINO  JUBT  AGAINST  SYMPATHY. 

Charging  that,  while  the  prisoner's  par- 
enta  bad  a  right  to  come  in  and  manifest  an 
interest  in  his  defense,  tbe  jury  in  maldiig  up 
their  verdict  have  no  right  to  consider  them, 
when  considered  with  the  statement  Jast  pre- 
ceding tliat  deceased's  wife  and  defendant's 
parents  had  been  before  the  Jury,  and  appeals 
had  been  made  to  take  into  consideration,  in 
making  up  the  ver£ct,  their  feelings  and  the 
elFectlt  would  have  on  them,  and  that  deceas- 
ed's wife  had  a  right  to  come  in  and  manifest 
an  interest  in  the  prosecution,  and  with  the 
statement  Just  following,  "You  are  sworn  to 
decide  this  case  according  to  the  evidence,  and 
not  according  to  sympathy  or  feeling  for  any- 
body," is  not  a  raerence  to  the  testimony  of 
the  parents  bat  a  proper  warning  of  the  jury 
against  being  influenced  by  sympathy  for  ei- 
ther side. 

[Gd.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent  Dig.  »  1731-1748.  1762,  1768, 
1770:  Dec  Dig.  IS  768,  764.*] 

3.  CBDCUTiX  Law  ({  1172*)— Ikbtbcotionb— 

Staiemknt  or  Defendant's  Contbntionb. 
Complaint  may  not  be  made  of  the  trial 
judge  having  stated  one  of  the  contentions  of 
defendant's  counsel;  it  not  appearing  that  it 
was  an  Incorrect  statement  or  that  it  preju- 
diced defendant 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  !§  3128,  3154-3157,  3159- 
3168,  3169;  Dec  Dig.  i  1172.'] 

4.  CsnciNAL  Law  (8  1038*)— Appeal— Objic- 

TIONS  FOB  EeVIKW— iNStBUCTIONS. 

That  complaint  may  be  made  on  appeal  of 
the  trial  judge  having  incorrectly  stated  a  con- 


tention of  defendants  counsel,  counsel  must  at 
the  time  have  called  it  to  the  coort's  attention. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2646;  Dec  Dig.  f  1088.*] 

0.  HOUIOXOn  (i  178*)— BVIDKRGB  — INOBIUI- 

NAtina  OtBKss. 

A  charge  that  Is  not  allowable  when  one 
Is  charged  with  crime  to  show  by  dxenmstanc 
es  or  InsinuationB  that  some  one  elio  killed  de- 
ceased is  proper. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  807-^;  Dec  Dig.  |  17&«) 

6.  CanaiiAL  Law  (|  786*)— InanHTonoN*— 
Bias  or  Wttnebsm. 

The  charge  that  it  is  the  du^  of  the  Jnry 
in  considering  the  testimony  of  defendant's  par- 
ents to  consider  their  relationship  and  partial- 
ity to  him,  and  the  effect  a  conviction  would 
have  on  them,  and  then  ascertain  as  best  they 
can  what  influence  that  would  have  on  the 
truthfulness  of  their  testimony,  and  then  give 
to  the  testimony  of  each  that  weight  and  ef- 
fect to  which  under  all  the  drcomstanees  the 
jury  think  he  is  entitled,  is  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1774,  1776-1781,  1889- 
1894 ;  Dec  Dig.  f  785.*] 

7.  Cbiuinai.  Law  (|  786*)— iBtsraucnoHe— 

INTEBEST  or  DEraNDAITT. 

A  charge  which,  after  merely  giving  the 
history  of  legislation  on  the  right  of  a  defend- 
ant to  testify  in  his  own  behalf,  proceeds: 
"But  •  •  *  the  law  Imposes  on  the  jurors 
the  duty  of  carefully  scruthiizing  his  testimony 
and,  after  eonsidering  it,  to  determine  as  best 
they  can  what  infiaence  his  Interest  in  .tbe  re- 
sult of  the  prosecution  will  have  on  his  testi- 
mony, and  then  give  to  his  testimony  tbat 
weight  and  effect  which  under  all  the  circum- 
stances you  •  *  *  think  it  is  entitled  to. 
If  you  think  he  told  the  trutb,  it  is  your  duty 
to  give  to  his  testimony  the  same  weight  and 
effect  you  would  to  the  testimony  of  any  dis- 
interested witness"— is  correct 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S|  1787,  1896-1^1. 1960, 1984; 
Dec  Dig.  S  786.*! 

Appeal  from  Superior  Court,  Guilford 
County ;  Peebles,  Judge. 

John  Fogleman  was  ranvlcted,  and  ap- 
peals. Affirmed. 

John  A.  Barringer  and  W.  P.  Bynum,  both 
of  Greensboro,  for  appellant.  Tte  Attorney 
General,  for  the  State. 

CLARK,  C.  J.  The  defendant  was  convict- 
ed of  murder  In  the  second  degree  The 
homicide  occurred  in  Greensboro  on  the  nlgbt 
of  April  9,  1913.  The  deceased  and  the 
prisoner  had  bem  drinking  and  just  before 
the  bomMde  were  arguing  and  tussdlng.  The 
deceased  was  crossing  the  street  near  an 
electric  light,  the  prisoner  following  closely 
behind,  when,  as  several  testified,  the  latter, 
taking  a  pistol  from  bis  right  hind  pocket, 
fired  it  at  the  deceased,  who  walked  on  a  few 
steps  and  fell.  This  the  prisoper  denied. 
The  wound  was  on  the  left  side  of  the  head 
near  the  back.  The  prisoner  was  engaged  In 
business  in  tbe  city,  and  the  officers,  being 
unable  to  find  him  the  next  morning,  went 
out  to  his  father's  house  about  6  miles  from 
town  and  found  him  in  the  woods  about  300 
or  400  yards  from  the  house.    He  had  a 


•For  other  cases  see  same  topis  and  seoUon  nuubbr  la  [>ec  Dig.  ft  Am.  Dig.  Kay- 
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bedcrnllt  and  orercoet  with  Um  and  wu  get- 
tLnf  up  from  the  quilt  This  was  between 
11'  and  12  o'clock.  The  prisoner  tasUlled 
Gbat  be  wu  near  Oie  place  of  the  homicide  at 
the  time  of  Oie  shooting  and  heard  the  shot 
bnt  denied  that  he  flred  tt  He  admitted  that 
he  had  been  Indicted  several  times  for  re- 
tailing; that  tbe  shooting  took  place  about 
10  days  after  the  last  trial,  and  a  number 
of  such  cases  were  still  pending  against  him. 
There  was  evidence  tending  to  show  that  the 
deceased  was  snpposed  to  be  a  detective. 

[1  ]  The  flrst  nceptlon  is  that,  after  a  wit- 
ness had  been  examined  by  the  state  and 
croBB-ezamined  and  then  again  examined  by 
Uie  state  and  stood  asid^  tiie  connsd  for  the 
prisoner  asked  permission  to  examine  the 
witness  on  mattera  which  had  already  been 
gone  Into  by  connsel  on  both  sides,  and  the 
oonrt  "dedined  to  allow  Uw  question  as  a 
matter  of  discretion."  •  This  was  In  the  dis- 
cretion of  the  court  State  r.  Groves,  US  N. 
C.  S22.  26  S.  B.  S19;  Stats  v.  Ammerson. 
118  N.  a  U73.  24  N.  B.  494;  Sutton  v.  Wal- 
ters, Ufi  N.  a  485,  24  S.  D.  867;  OUve  v. 
OUve,  9S  N.  a  486;  Pain  ▼.  Pain.  80  N.  G. 
322.  In  the  latest  case  (In  re  Abee,  146  N. 
G.  273,  50  S.  700)  the  court  said  that  the 
recalling  of  witnesses  for  further  examina- 
tion is  a  matter  resting  in  the  discretion  of 
the  trial  Judge  and  Is  not  subject  to  review. 

The  prisoner  excepted  to  the  following 
charge:  "Tbe  prisoner's  mother  and  father 
had  a  perfect  right  to  come  in  the  courthouse 
and  manifest  an  Interest  in  his  defense.  But 
you  have  no  right  in  making  up  your  verdict 
to  take  them  Into  consideration  at  all."  This, 
however,  must  be  read  In  connection  with  the 
context. 

[2]  The  court  Just  before  this  bad  said: 
"The  wife  of  the  deceased  has  been  before 
you  as  an  exhibit,  and  tbe  mother  and  father 
of  the  prisoner  hare  been  before  you  all  they 
could,  and  appeals  have  been  made  to  yon 
to  take  into  consideration  their  feelings  In 
making  out  your  verdict,  and  the  effect  It 
would  have  upon  them.  Mrs.  Tucker  (the 
wife  of  the  deceased)  had  a  perfect  right  to 
come  Into  the  courtbouse  and  manifest  an 
Interest  In  this  prosecution."  And,  Just 
after  the  paragraph  above  excepted  to,  tbe 
court  said:  "You  are  sworn  to  decide  this 
case  according  to  the  evidence  and  not  ac- 
cording to  sympathy  or  feeling  for  anybody 
at  alL"  The  court  was  not  referring  to  the 
testimony  which  bad  been  given  tbe 
father  and  mother  of  the  prisoner  but  was 
properly  warning  the  jury  against  being  in- 
fluenced in  their  verdict  by  sympathy  for 
either  side.  Aa  Chief  Justice  Merrlmon  said: 
The  "judge  is  not  a  mere  moderator  but  he 
is  an  Integral  and  essential  part  of  the  court 
and  should  see  that  justice  is  Impartially 
administered." 

[3, 4]  Exception  8  Is  because  the  judge 
stated  one  of  the  contentions  of  the  prison- 
er's counsel.  It  does  not  appear  from  the 
case  on  appeal  that  this  was  an  incorrect 


statement  or  lliat  It  prejudiced  Ow  priaonsK 
It  bas  been  bdd  that.  If  tl»  court  does  not 
conecQj  state  sudlk  eontentlai,  U  la  Ow  duty 
of  connsel  at  tbe  time  to  call  ttie  matter  to 
the  attention  of  tbe  court  or  it  will  notbecm- 
Btdered  on.  appeaL  J^Cress  t.  Ballroad,  158 
N.  a  210,  78  S.  B.  1018;  Btate  r.  Oax,  US 
N.  a  688,  09  8.  B.  418: 

[i]  Bzc4)tiQn  4  Is  to  the  fitOowliic  diarge: 
"It  Is  not  allowable,  when  one  man  Is  charg- 
ed wltb  a  czimet  to  diow  by  drcumBtances  or 
insinuations  that  some  one  else  killed  deceas- 
ed." Tbs  duuia  was  correct  It  Is  not  a 
question  of  some  one  else  kUling  him  bnt 
whether  the  prisoner  killed  the  deceased  or 
not. 

In  Btate  r.  LondMrt;  98  .  N.  a  623,  It  was 
held  that  evidence  cuinot  be  admitted  to 
show  that  a  third  party  hod  malice  to  Uie 
deceased,  a  motive  to  take  his  lite,  opportu- 
nity to'do  so,  and  bad  threataied  to  do  sow  In 
that  case  State  v.  Davis,  77  N.  a  483,  to  the 
same  effect  Is  quoted. 

[fl]  The  prisoner  further  excepts  because 
the  court  diarged  tbe  jury:  'Wben.  yon 
come  to  consider  tbe  testimmiy  of  bis  fatber 
and  motber,  it  is  your  duty  to  consider  th^ 
relationship  to  blm,  their  partiality  to  him, 
and  the  ^Eect  that  it  would  have  on  them 
to  have  him  convicted,  and  thra  aacotaJn 
as  best  you  can  what  influence  that  would 
have  upon  tbe  trutbfulness  of  tbelr  testi- 
mony, and  Oien  give  to  tbe  testimony  of  each 
one  that  weight  and  effect  wUdk  under  all 
.the  drcnmstances  you  tblnk  be  is  ^titled." 
We  find  no  error  in  this  instruction.  It  calls 
fairly  to  the  attentt<m  of  tbe  jury  tbe  a^ 
tendant  circumstances  wMdi  might  bias  their 
testimony  and  left  tbe  jury  to  judge  wbat 
w^bt  and  effect  they  should  give  it. 

[7]  The  last  exception  la  that  the  court 
charged  the  jury:  "When  you  come  to  con- 
sider tbe  testimony  of  the  prisoner,  yon  most 
remember  that  prior  to  1881  tbe  law  did  not 
regard  the  testimony  of  a  man  charged  with 
a  crime  as  fit  to  go  before  the  jury,  bnt  they 
found  that  there  were  some  very  bard  cas- 
es, and  In  order  to  obviate  any  trouble  of 
that  sort  in  1881  the  Legislature  very  proper- 
ly passed  a  law  allowing  anybody  charged 
with  a  crime,  even  though  a  conviction  would 
forfeit  his  life,  to  go  upon  the  witness  stand 
and  testify  in  his  own  behalt"  Ttds  was 
merely  the  history  of  the  legislation  on  this 
subject,  and  the  court  added  Immediate;: 
"But  at  tbe  same  time  tbe  law  imposes  upon 
the  jurors  tbe  duty  of  carefully  scrutinizing 
his  testimony  and,  after  considering  It,  to 
determine  as  best  they  can  what  Influence  fal^ 
Interest  In  the  result  of  the  prosecution  will 
have  upon  his  testimony,  and  then  give  to  his 
testimony  that  weight  and  ^ect  which  under 
all  the  circumstances  you  and  your  con- 
science think  it  is  entitied  to.  If  you  think 
he  told  the  truth,'  it  is  your  duty  to  give  to 
his  testimony  tbe  same  weight  and  effect  yoo 
would  to  the  testimony  of  any  disinterested 
witness."  Thisigrt^^l^Q^^Stot. 
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tbeie  dtedt  and  dtattons  to  that  cam  la 
Anno.  Bd. 
Mo  ervor. 

WALKER,  7.  (eoneniilng  in  the  rendt).  I 
Qilnk  tbe  opinion  of  tlie  ooort  in  thla  case 
■tates  the  correct  rule  with  respect  to  the 
credit  a  jury  abonld  give  to  a  witness  lUcely 
to  be  biased  by  bis  Interest  in  the  cause  or 
Ids  relation  to  it  or  to  flu  parties  when  it 
Bays:  "The  prisoner  further  excepts  because 
the  eoort  diarged  the  jniy:  'When  yon 
come  to  consider  the  testimony  of  his  father 
and  mother,  it  is  your  dn^  to  consider  their 
relationship  to  him,  their  partiality  to  him, 
and  the  effect  that  it  would  have  on  them  to 
have  him  convicted,  and  then  ascertain  as 
best  yon  can  what  Influence'  that  would 
have  upon  tb0  truthfulness  of  their  testi- 
mony, and  then  give  to  the  testimony  of  each 
one  that  weight  and  effect  which  under  all 
the  drcnmstances  you  think  he  Is  entitled.' 
We  find  no  error  in  this  instruction.  It  calls 
fiOrly  to  the  attention  of  the  Jury  the  at- 
traidant  drcumstanoes  wldch  might  bias 
th^  trattmony  and  left  tbe  Jury  to  Judge 
what  weight  and  effect  they  should  give  it-** 
This,  as  I  nnderatand  the  law,  and  have  al- 
ways understood  it.  Is  substantially  the  cor- 
rect rule.  It  provides  against  undue  In^ 
fluence  upon  the  Jury  by  bias  and  at  the  same 
time  gives  to  the  testimony  ot  the  Interested 
witness  Its  proper  weight,  if  not  thus  In- 
fluenced, and  also  subjects  It  to  further  ex- 
aminatlott  and  scrndny  by  the  Jury,  as  re- 
gards any  other  circumstance,  sudt  as  char^ 
acter,  demeanor,  opportunity  for  knowledge, 
nod  so  forth,  which  may  be  calculated  to 
atrragthen  or  weakot  it,  so  that  finally  the 
Jnry,  upon  full  consideration  of  them  all, 
may  Intelligently  consider  the  testimony  and 
extract  the  truth  from  it  I  also  concur  in 
this  atatemeni;  irtien  r^ening  to  the  defend- 
ant's own  testimony:  "The  law  Imposes  up- 
on tlie  Jurors  the  duty  of  carefully  scmtlntz- 
ing  his  testlmmy  and,  after  conddering  It, 
to  determine  as  best  they  can  what  In- 
flnoice  Ids  Interest  in  the  result  ct  the  prose- 
cution will  have  upon  his  testimony,  and  then 
^ve  to  bis  testimoi^  that  weight  and  ^ect 
which  under  all  the  drcumatances  yon  and 
your  conaciau»  think  it  la  entitled  to."  I  do 
not  assent  to  the  qualificatiim  of  It  in  these 
words:  "If  you  think  he  told  the  truth,  it  Is 
year  du^  to  give  to  Ids  testimony  tbe  same 
weight  and  effect  you  would  to  Che  testimony 
of  any  disinterested  witness."  If  the  Jury 
find  that  a  witness  has  told  the  truth,  they 
should,  of  course,  decide  according  to  his  tes- 
timony, without  the  necessity  of  any  com- 
parison with  othras.  Tbe  truth  is  what  they 
are  reoulred  to  find.  If  It  la  meant  that,  if 
they  find  that  the  witness  waa  not  influenced 
by  bis  natural  bias,  th^  should  give  his  tes- 
timony tike  same  weight  and  effect  as  the 
testimony  of  the  other  witnesses  who  are  dls- 


Intnrested  and  Impartial,  and  that  Is  what  i 
BOWftm  Is  mean^  it  Is  dearly  erroneous  Be- 
cause his  bias  removed,  the  interested  wit- 
ness may  still  not  be  entitled  to  the  same 
weight  as  the  others,  as  th^,  1^  their  greater 
InteUlgaue,  knowledge  of  tiie  facts,  demean- 
or in  the  witness  box,  and  so  forth,  may  have 
entitled  tfaemselvee  to  the  greater  confidence 
of  the  Jury  and  their  testimony  to  greater 
weight 

We  had  better  follow  tlie  long  line  of  loec- 
edents  established  by  this  court  tlmnufbont 
many  years  and  adopt  the  first  rule  stated  in 
the  opinion  without  the  added  qualification. 
Btato  v.  Mash,  30  N.  C.  86;  State  v.  Mat, 
61  M.  a  114;  Flynt  v.  Bodenhamn,  80  M.  G. 
a06;  State  V.  Byers,  100  M.  €.  612,  6  B. 
42a;  Bill  v.  Sprinkle^  76  N.  G.  863;  State  v. 
Yann  (at  last  term)  77  S.  B.  295  ;  State  v. 
Graham,  133  M.  C  662,  46  S.  B.  614;  Hem- 
don  V.  Railway,  162  M.  0. — ,  78  B.  B.  287; 
and  numerous  other  cases  decided  by  us  to 
the  same  effect 

Tbe  qualification  of  the  rule,  thou^,  as 
made  by  the  court  below  waa  In  flavor  of  tbe 
defendant,  and  he  tlieref ore  cannot  complain. 

BROWM,  J.,  concurs  in  this  opinion. 


088  N.  a  set) 

BABNBS  V.  NORTH  CAROLINA  FDBUC 
SERTIOB  CO. 

(Supreme  Court  of  North  Carolina,   Nov.  6. 

1918.) 

Sianr  Raelboads  (|  87*)— Dbivhto  Aruc&ls 
NKAB  Teaok— Liability  of  Cohpant, 
One  who  drives  a  horse  close  to  a  street 
car  cannot  recover  from  tbe  car  company  for 
injaries  occadoned  by  the  ftight  of  the  horse 
at  the  usual  and  euatoman  operathm  of  the 
car;  this  being  particularlj  true  where  the 
driver,  though  able  to  torn  down  another  street, 
falls  to  do  so. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  U  181.  u2;  Dea  Dig.  | 
87.*] 

Appeal  from  Superior  Court,  Guilford  Coun- 
ty; Shaw,  Judge. 

Action  by-  W.  W.  Barnes  against  tbe  North 
Carolina  Public  Service  Company.  From  a 
Judgment  of  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

John  A.  Barringer,  of  Greensboro,  for  ap- 
pellant Taylor  A  Scales,  of  Greensboro, 
for  appellea 

GLARE,  G  J.  On  Bfay  81.  1912,  the 
plaintiff  In  a  buggy  was  driving  a  liorse 
on  Church  street  In  Greensboro.  Riding  with 
him  was  a  bay,  leading  a  young,  unbroken 
colt  in  the  rear  of  the  bu^  by  a  halter. 
Tbe  street  car  of  tbe  defmdant  was  on  Ite 
regular  run  on  said  atreet  When  the  car 
had  reached  a  point  about  76  yards  south 
€i  the  intersection  of  North  Davie  sti'eet  with 
said  Cbundt  street,  the  motorman  on  the 
car  and  the  plaintiff  saw  each  other;  they 
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being  then  about  160  yards  apart  The  plain- 
tiff drove  on,  he  says,  abont  75  yards  further 
towards  the  car;  the  horse  and  colt  show- 
ing signs  of  fright  at  the  approadiing  car, 
and  becoming  more  frightened  as  It  drew 
nearer.  The  motorman  did  not  stop  the  car, 
or  slacken  speed,  and,  when  It  came  abreast 
of  the  bnggy,  the  colt  Jumped  upon  one  of 
the  rear  wheels  of  the  buggy,  and  upset  It, 
throwing  the  plaintiff  to  the  ground,  whereby 
he  was  injured.  There  was  no  collision  of 
any  kind.  There  was  nothing  unusual  about 
the  car,  which  was  running  at  the  usual  rate 
of  speed,  and  making  no  noises  except  that 
necessarily  incident  to  the  operation  of  street 
cars. 

[1]  The  plaintiff  testified  that  after  the 
horses  became  frightened  he  continued  to 
drive  towards  the  car,  and  even  started  to 
drive  across  the  track  directly  In  front  of 
it  He  further  testified  that  the  colt  was 
unbroken  and  skittish,  and  that  be  would 
have  known  it  would  be  frightened  by  the  car 
If  he  had  thought  about  It;  that  there  were 
cross  streets  near  where  the  accident  hap- 
pened which  he  could  have  turned  into  after 
his  team  became  frightened,  but  did  not  do 
so  because  he  thought  he  had  as  much  right 
on  Church  street  as  defendant's  car. 

Upon  this  evidence  his  honor  properly  al- 
lowed the  motion  to  nonsuit  It  appears 
from  the  plalntifTs  own  evidence  that  he  was 
not  injured  by  reason  of  any  negligence  on 
the  part  of  the  defendant's  motorman,  but 
by  reason  of  Us  horses  becoming  frightened 
by  a  street  car  operated  in  tiie  usual  metliod. 
It  is  true  that  he  bad  as  mudi  right  on  the 
street  as  the  car ;  but  tbe  car  had  as  much 
right  as  be  did.  It  was  serving  tlie  public 
in  the  usual  and  ordinary  manner  and  without 
any  unnecessary  noise.  Tbe  plaintiif  should 
not  have  driven  further  in  the  direction  of 
the  car  after  be  saw  that  bis  team  was 
fri^traed,  when  he  could  have  turned  out 
In  the  bystreet  Tbe  injury  was  caused  by 
his  own  want  of  care,  and  not  by  any  want 
of  care  on  the  part  of  the  defendant 

In  Doster  v.  Street  Railway,  117  N.  C.  661, 
23  S.  E.  450,  34  U  R.  A.  481,  the  court  said: 
"Where  a  horse  is  being  driven  or  is  running 
uncontrolled  along  the  highway  parallel  to  a 
railway  of  any  kind,  though  It  give  unmis- 
takable evidence  by  Its  movements  that  It  is 
alarmed  at  an  approaching  train  or  car,  the 
engineer  or  motorman  in  charge  is  not  neg- 
ligent in  failing  to  diminish  the  speed,"  in 
tbe  absence  of  a  collision.  The  court  further 
said:  "The  plaintiff  voluntarily  exposed  him- 
self, his  buggy,  and  his  mule  to  the  risk  of 
any  accident  which  might  be  caused  by  the 
animal  taking  fright  at  the  usual  noise  In- 
cident to  running  a  street  car  by  electricity; 
there  being  no  testimony  tending  to  show 
that  the  motorman  wantonly  or  maliciously 
made  unnecessary  noise  for  the  purpose  of 
scaring  the  animal." 

There  Is  no  suggestion  In  the  complaint. 


or  the  testimony,  that  the  motorman  In  this 
case  wantonly  or  maliciously  ran  the  car  to 
where  the  plaintiff  was.  In  the  Doster  Case 
the  plaintiff  waved  the  motorman  to  stop  the 
car,  and  called  to  him  to  do  so,  and  finally 
got  out  of  his  buggy,  and  held  tbe  bridle  of 
his  horse.  In  the  present  case  the  plaintiff 
made  no  motion  of  any  kind,  nor  gave  any 
signal  for  the  car  to  atop,  but  drore  on  to- 
wards the  car. 

The  rule  laid  down  In  Doster  t.  Street 
Railway,  supra,  that  a  street  railway  com- 
pany Is  not  liable  for  an  injury  resulting 
from  horses  being  frightened  by  tbe  noises 
or  appearance  of  the  car  vrhm  operated  In 
the  usual  manner  has  been  dted  and  ap- 
proved. Everett  v.  Railroad.  121  N.  C.  MO, 
27  S.  E.  991;  Dunn  v.  Railroad,  124  N.  C. 
257.  260.  32  S.  B.  7U:  MUler  T.  RaUroad. 
128  N.  a  37,  38  S.  a  20.  ^-Railroad  com- 
panies running  their  trains  in  a  lawful  and 
usual  manner  are  not  responsible  for  dam- 
ages occurring  to  travelers  along  the  road  in 
consequence  of  their  team  taking  frl^t  at 
the  noises  ordinarily  made  by  tbe  operation 
of  Bucb  trains."  2  Thompson,  Neg.  par.  1908 ; 
2  Shearman  &  Redfield.  Neg.  (6th  Ed.)  S  485; 
Morgan  V.  RaUroad.  98  N.  a  247,  8  S.  E.  006; 
36  Cjc.  1487,  1488.  1400;  Clark  on  Street 
R.  R.  (2d  Ed.)  114.  Tbe  reason  of  tbe  role 
is  thus  stated  in  Doster  v.  Street  Railway, 
117  N.  a  663,  23  S.  B.  460^  34  U  R.  A.  481: 
"People  who  pay  th^r  money  in  tlie  reason- 
able expectation  ot  being  carried  eq>editloa»- 
ly  are  not  to  be  ddayed  by  every  peracm  who 
ventures  to  test  tlie  n^ve  of  a  horse  or  a 
mule  by  driving  it  along  the  same  stre^  on 
which  a  company  mns  its  street  cars  by  tfee* 
trldty.  Where  persons  subject  themsdw 
to  such  risks,  and  no  collision  with  the  mov- 
ing car  ensues,  Injuries  caused  by  tbe  con- 
duct of  fifghtened  animals  are  deemed  In 
law  to  be  due  directly  to  tb^  own  want 
of  care." 

A  condition  mlc^t  occnr  In  which  a  street 
car  should  halt  for  a  momoit,  as  if.  for  In- 
stance, it  should  suddenly  come  around  a 
comer,  frightening  a  horse,  and  the  motor- 
man  can  see  that  by  halting  a  moment  the 
driver  may  be  given  an  opportunity  to  turn 
around,  and  drive  off  In  safety.  In  this  and 
other  conceivable  cases  it  would  be  negligent 
for  the  motorman  not  to  stop  his  car  a  brief 
period  to  give  the  driver  of  the  conveyance 
an  opportunity  to  save  himself.  But  nothing 
of  this  kind  occurred  In  tbls  case. 

The  plaintiff  testified  that  he  was  ISO  yards 
from  the  car  when  he  first  saw  It  and  after 
seeing  It  he  continued  to  drive  towards  it  a 
distance  of  75  yards  before  the  accident  oc- 
curred. Both  car  and  plaintiff  were  traveling 
towards  the  point  where  North  Davie  street 
crosses  Church  street  The  plaintiff  should 
not  have  expected  that  the  car  should  stop 
and  wait  till  he  might  get  to  Davie  street 
and  turn  down  it  He  should  have  givoi 
way  for  the  car,[|fl^,^  lffl%w.tt^)ltlsnnlmsls 
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were  frightened.  He  conld  bare  tamed 
back,  or  conld  have  turned  down  a  side 
street  The  car  conld  not  have  done  tMs. 
Nor,  as  It  was  engaged  In  a  service  for  the 
public,  should  the  plaintiff  have  expected  that 
the  car  should  stop,  when  he  had  ample  op- 
portunity to  do  80  himself,  and  avoid  the  In- 
Jury.  The  proximate  cause  of  his  Injury 
was  his  own  conduct  Strickland  t.  Rail- 
road, ICO  N.  O.  4,  63  8.  B.  161. 

We  need  not  consider  the  erldence  as  to 
the  nature  of  the  plaintiff's  injuries,  which 
were  serious.  There  was  certainly  damnnm, 
but  not  injuria.  The  plaintiff  was  hot  In- 
jured by  a  colUsloa  with  the  defendant's  car, 
but  by  the  colt  oTertuming  his  buggy,  and 
throwing  him  out  The  colt  was  fid^htened 
when  the  defendant's  car  was  where  It  had 
a  right  to  be,  In  the  public  serrice,  and  was 
being  operated  In  the  usual  manner.  The 
colt  was  frightened  because  the  plaintiff  did 
not  choose  to  turn  down  one  of  the  bystreets, 
but  diore  on  probably  7S  yards  towards  the 
car,  which  was  frightening  his  team  more 
and  more  as  be  approached  it  The  car  was 
not  running  nnnaually  ^t  Indeed,  it  ap- 
pears that  the  plaintiff  was  going  at  the 
same  opeeA,  as  eadi  moved  75  yards  after 
the  plaintiff  and  motorman  saw  each  other. 

There  la  a  wide  distinction  In  many  re- 
spects between  a  street  ear  and  an  automo- 
bile. The  street  car  la  engaged  In  a  public 
Berrice,  and  running  regular  schedulee,  which 
it  owes  a  duty  to  the  pubUc  to  <rf>ser7e.  It 
la  running  <m  a  regular  track,  and  cannot 
turn  out;  nor  can  It  atop  without  losing  Its 
schedule.  ThB  notaes  It  makes  are  not  as 
calcnlated  to  trl^ten  teams  as  an  automo- 
bile, and  the  streets  on  which  the  street  cars 
are  to  be  found  are  wdl  known  to  drlrers, 
wbo  can  avoid  them,  whereas,  an  antomoblle 
may  be  met  with  anywhere  and  unexpectedly. 
A  street  car  runs  slower,  and  makes  frequrat 
stops.  For  these  and  other  reasons,  the 
statute  has  prescribed  the  speed  limit  of  au- 
tomobiles, and  the  duties  of  chauffeurs  on 
meeting  people  whose  teams  are  frightened. 
Chapter  107,  Laws  1913. 

The  Judgment  of  nonsuit  la  affirmed. 

(1G4  N.  C.  S13) 

STATE  v.  SHEI/rON. 

(Supreme  Court  of  North  Carolina.    Nov.  0, 
1913.) 

1.  Criminai,  Law  (|  730*)— Tbiai:<— Reuaxks 
or  Junax. 

The  remark  of  the  Judge  that  defendant 
could  deny  it,  made  Id  reply  to  the  unsound 
argument  of  defendant'!  counsel,  in  addressing 
the  court  as  to  the  incompetency  of  a  coaversa- 
tion  between  defendant  and  his  wife,  with  whose 
murder  he  was  charged,  that  this  kind  of  evi- 
dence was  analogous  to  that  prohibited  by  Re- 
-visal  1906^  S  16^1,  and  that  if  witness  did  not 
state  the  truth  as  to  the  conversation,  the  wife 
being  dead,  there  would  be  no  one  to  deny  it, 
was  not  Improper. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Gent.  Dig.  I  1693;  Dec.  Dig.  |  73a*] 


2.  WiTITBSSSa  (S  128*)— CONVEBSAVrnN  Bx- 
TWEEN  DXOKABED  AND  DEFXNOAHT— GBIHI- 
HAI.  CASB. 

Revisal  190S,  {  1681,  prohibiting  evidence 
of  a  party  hi  interest  against  the  executor  or 
administrator  of  a  decedent  as  to  a  conversa- 
tion or  transaction  with  decedent,  has  no  appli- 
cation to  criminal  cases,  so  aa  to  prevent  the  state 
introducing  evidence  ox  a  couversation  between 
defendant  and  one  whom  he  is  charged  with 
murdering. 

[Eld.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  663-666,  562-664,  670;  Dec.  Dig. 
t  128.*] 

S.  HomoiDB  ({  S40*)  —  Haemlibs  Ebbob  — 

•  Inbtbuotzons. 

The  charge  on  burden  of  proof  to  show 
wUUdI,  deliberate,  and  premeditated  killing, 
and  on  reasonable  doubt,  being  full  and  clear, 
the  use  of  the  words  ''beyond  a  reasonable 
doubt,"  Instead  of  properly  "to  the  satisfac- 
tion of  the  Jury,"  in  the  t^arge  to  find  guilty 
of  murder  In  the  second  dwre%  "if  yon  fiud 

*  *  *  beyond  a  reasonable  doubt  that  de- 
fendant previous  to  the  time  he  killed  •  *  * 
was  so  intoxicated  as  not  to  be  able  to  form 
a  specific  intent,  and  to  deliberate  and  premed- 
itate, but  was  not  insane,  *  *  *  so  as  not 
to  know  the  difference  between  right  and 
wrong,  and  with  a  deadly  weapon  rfew  •  ■  •  • 
with  notice,"  was  not  of  sufficient  Importance 
to  warrant  a  new  triaL 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  715-717,  720;  Dec  Dig.  |  340.*] 

4.  HoKXOinx  m  150,  —  InroziOATioif 
Reducing  luaKEx— Bubdeit  or  Pboof. 

While  the  burden  of  proof  is  on  the  state 
at  all  times  to  prove  the  willful,  deliberate, 
and  premeditated  killing,  yet  defendant  claim- 
ing diat  at  the  time  of  and  Immediately  before 
the  homicide  he  had  been  rendered,  by  drunk- 
enness, incapable  of  forming  a  deliberate  and 
premeditated  purpose  to  kill,  has  the  burden 
of  proving  it.  not  however  beyond  a  reasonable 
doubt,  but  only  to  the  satisfaction  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  IS  276,  601;  Dec  Dig.  {J  150,  23a*i 

5.  HOHICIDX  (S  340*)— Habiclbss  Bbbob— In- 

STBUCTIONS. 

Where  there  was  no  sufficient  evidence 
that  at  the  time  of  the  homicide  defendant  was 
in  such  a  mental  condition,  brought  about  by 
excessive  drinking,  as  to  render  him  Incapable 
of  committing  deliberate  and  premeditated 
murder,  error  in  inatructlng  as  to  the  burden 
on  him  to  show  such  condition  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  SI  716-717,  720 ;  Dec  Dig.  ft  340.*] 

6.  HOUICIDB  (I  28*)— InT0ZIC!A.T101l  BBDUO- 
INO  DXGBEX. 

Where  the  purpose  to  Ull  was  deliberately 
and  premeditatedly  formed  when  sober,  imbib- 
ing mtoxicauts  to  whatever  degree  or  extent 
in  order  to  carry  out  the  design  will  not  avail 
to  reduce  the  murder  to  the  second  degree. 

[Ed.  Note— For  other  eafcs,  see  Homidde, 
Cent  IHg.  11  44,  46,  46,  133;  Dec  Dig.  | 
28.*] 

7.  HoBncioB  (i-238*)— InroxiOATioK  Rbduo- 

INO  DeOBEE— EVIDXNOB. 

Evidence,  in  a  homicide  case,  held  insuffi- 
cient to  show  that  at  the  time  of  the  killing 
defendant  was  so  drunk  as  to  render  him  utter- 
ly incapable  of  forming  a  deliberate  and  pre- 
meditated purpose  to  kill,  but  rather  to  show 
that  he  had  for  months  been  deliberating  and 
premeditating  the  murder,  and  that  any  drink- 
ing by  him  on  the  day  of  the  killing  was  to  as- 
sist him  to  execute  Us  purpose 

[Ed,  Note.— For  other  cases,  see  Hcmidde, 
Cent  Dig.  §  501;  Dec.  Dig.  g  238*] 
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Appeal  from  Superior  CJourt,  Ro^lngtaam 
County;  Lane,  Jadge. 

Walter  Sbelton  was  conrlcted  of  murder 
In  the  first  degree,  and  appeals.  Affirmed. 

P.  T.  Stiers,  of  Reedsvllle,  and  C  O.  Me- 
Mlchael,  of  Wentwortli,  for  appellant.  At- 
torney General  Blckett  and  Assistant  Attor- 
ns General  Calvert,  for  tbe  State. 

BROWN.  J.  Tbe  defendant  offered  no 
evidence,  and  the  case  was  tried  npon  that 
Introduced  by  the  state.  This  evidence  tends 
to  prove  these  facts:  The  defendant  was 
the  husband  of  Lula  Sbelton.  It  Is  evident 
that  they  lived  nnbappily  together.  About 
two  weeks  prior  to  Obrlatmas,  1912,  tbe  wife 
refused  to  live  with  the  defendant  any  long- 
er on  account  of  his  conduct,  and  she  west 
to  tbe  home  of  her  mother.  On  Christmas 
eve  defendant  went  there  and  pointed  a  pis- 
tol at  his  wife  and  told  her  he  would  kill  her 
if  she  did  not  live  with  him.  He  then  asked 
for  bis  overcoat,  and,  as  be  was  about  to 
leave,  said  to  bis  wife's  sister  that  he  in- 
tended to  kill  bis  wife  when  she  put  her  foot 
off  the  lot,  and  Instructed  her  to  tell  bis 
wife.  There  is  no  evidence  that  he  was  so 
drunk  on  tbls  occasion  that  be  was  irre- 
sponsible and  did  not  know  what  he  did  and 
said.  About  ten  days  before  the  homicide, 
defendant  told  one  Adklns  be  was  going  t6 
kill  bis  wife  because  she  would  not  live  with 
him,  and  be  told  at  different  times  numerous 
other  witnessea  that  he  was  going  to  kill 
his  wife,  and  the  whole  Trent  family,  being 
tbe  temlly  of  his  wife;  that  she  had  sworn  to 
lies  on  him.  On  tbe  24th  day  of  March, 
191S,  the  wife  was  at  the  home  of  Mrs.  Jai- 
nle  Black  In  Reldsvllle.  She  was  sitting  In  a 
room  with  several  other  people,  when  the 
defendant  came  In,  walked  up  to  his  wife, 
and  started  to  imt  his  hand  in  his  podcet 
His  wife  threw  up  both  hands  and  started 
towards  him,  when  be  pulled  out  his  pistol 
and  shot  her  twice.  Tbe  wife  fell  and  died 
In  Bevea  or  elgbt  minutes.  A  sister  of  the 
defendant  then  pushed  him  towards  tbe  door, 
and  he  went  out  into  the  yard,  where  be  was 
arrested  by  two  men,  and  as  he  was  being 
led  away  he  said:  "I  did  what  X  said  I  was 
going  to  do,  what  I  wanted  to  do.  I  put 
three  balls  in  her,  and  I  will  go  to  tbe  elec- 
tric chair  for  it>'  He  repeated  this  state- 
ment afterwards  to  other  witnesses 

The  exceptions  to  the  evidence  are  with- 
out merit  and  axe  not  of  aufflclent  Impor- 
tance to  require  dlacusston. 

[1,  i]  The  ttilrd  exception  relates  to  a  re- 
mark of  the  Judge.  Gonnsel  for  tbe  isteaae. 
In  addressliig  the  court  aa  to  the  Incompe* 
teney  of  a  conversation  betmen  the  defend- 
ant and  his  wife,  maintained  that  this  kind 
of  erldenoB  was  analtvoua  to  that  prohibited 
by  section  16S1  of  the  Bevlsal;  that  If  th« 
witness  Bflle  Trent  did  not  state  the  truth 
about  the  conversation,  her  sister  Lula  Sbel- 
ton being  dead,  than  would  be  no  ime  to 


deny  It  The  Judge  remarked  from  the  bench 
and  in  the  hearing  of  the  Jury  that  Uie  de- 
fendant could  deny  it,  and  to  this  remark  the 
defendant  excepts.  The  exception  ought  not 
to  be  sustained.  Section  1631  has  no  appli- 
cation whatever  to  criminal  cases.  The  con- 
versation between  the  husband  and  the  wife 
In  which  he  threatened  to  kQl  her  was  en- 
tirely competent  Tbe  judge  was  simply  re- 
plying to  an  unsound  legal  proposition  that 
was  being  argued  by  tbe  counsel  for  flie  de- 
fendant and  his  remarks  were  in  no  way 
ImiHToper.  He  BubaeQOently  in  bis  cbarge 
warned  the  Jury  that  tbey  could  not  consider 
to  the  prejudice  of  the  defendant  the  tkcC 
that  he  did  not  go  upon  the  stand  and  testify 
as  a  witness. 

[3, 4]  Tbe  en^tlon  chiefly  ntOeA  on  by 
the  defendant  is  to  tbe  following  ertract 
from  the  charge  of  the  court:  "If  yoa  find 
from  the  evidence  beyond  a  reasonaMe  doubt 
that  the  defendant,  previous  to  the  time  be 
killed  bis  wife,  If  you  find  he  did  klU  her, 
was  80  Intoxicated  as  not  to  be  able  to  form 
a  specific  intent  and  to  deliberate  and  pro* 
meditate,  but  was  not  insane,  by  reason  of  it 
as  before  explained  to  you,  so  as  not  to  know 
the  difference  between  right  and  wrong,  and 
with  a  deadly  weapon  slew  his  wife  with 
malice,  you  will  find  him  guilty  of  murder 
in  the  second  degree."  His  honor  erred  In 
using  tiw  wmda  "Iteyond  a  reasonable  donb^ 
in  that  connection,  but  we  do  not  think  tbe 
error  was  very  material  and  of  BufiScient  im- 
portance to  warrant  another  trial.  Tbe  bur- 
den of  proof  la  on  the  state  at  all  times  to 
prove  the  willful,  deliberate^  and  premeditat- 
ed killing,  and  hia  honor  so  instructed  the 
jury  very  clearly;  but  where  the  defendant 
claims  that  at  tbe  time  of  and  immedlatdy 
before  the  homicide  be  bad  beai  rcodwed 
Incapable  of  forming  a  deliberate  and  pre- 
meditated purpose  to  kill  by  reawn  oC 
drunkenness,  the  burden  Is  on  him  to  pron 
It  not  beyond  a  reasonable  doubt  but  to  tbe 
satisfaction  of  tbe  jury.  The  charge  of  the 
court  upon  the  burden  of  proof  and  tbe 
doctrine  of  reasonable  doubt  Is  so  full  and 
clear  that  It  would  scarcely  have  been  mis- 
understood. His  honor  said:  "This  de- 
fendant not  (mly  ideads  not  guilty  to  tUa 
charge  against  him,  but  when  be  ocnneB  li^ 
this  conrt  and  pat  upon  his  trial.  Is  presum- 
ed to  be  innocent  of  any  crlma  Tbls  Is  no 
mere  Idle  presumption  to  be  dlsr^arded  at 
will,  but  Is  a  fundamental  principle  of  the 
law  of  tbls  state,  and  anoUes  In  this  case, 
as  in  all  other  trials  for  violation  of  tbe  orim- 
Inal  laws.  And  a.  defendant  is  oowel  .witt 
this  presumption  of  Innocence  vntn  the  state 
by  competent  evidence  rebuts  sndi  presump- 
tion, and,  before  yon  can  return  a  wdict 
of  guilty  against  this  defendsnt  of  any  de- 
gree of  erlm^  the  state  must  have  satlBfleil 
yon  oC  bis  gnll^  and  that  to  t3ie  ezdnsioB 
of  every  reasonable  doubt  Ttmt  Is  ttie  bur* 
den  that  Is  npon  the  statanln  this  esse.  1 
repeat  to  proTeCt^giilUWi^kto>jiH&dant 
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beyond  a  reasonable  doabt  before  yon  can 
conTict  him  of  any  degree  of  homicide." 

[S]  We  are  farther  of  the  opinion  that  the 
cha^e  was  harmless  error  for  the  reason 
that  there  is  no  suflBclent  evidence  In  the 
record  that  at  the  time  of  the  homicide  he 
was  In  such  a  mental  condition,  brought 
about  by  excesslTe  drinking,  aa  to  raider 
him  incapable  of  committing  deliberate  and 
premeditated  murder. 

State  T.  Murphey,  157  N.  O.  614,  72  S.  B. 
1075,  Is  a  leading  case  on  this  subject,  and 
the  question  Is  fally  discussed  by  Mr.  Justice 
Hoke.  In  that  case  It  is  stated  that  there 
was  evidence  that  at  the  time  of  the  killing 
'^e  mind  of  the  prisoner  was  so  affected, 
at  the  time,  by  Toluntary  drunkenness,  that 
be  was  incapable  of  committing  murder  in 
the  first  degree."  In  the  opinion  the  learned 
judge  says:  "It  is  rery  generally  understood 
that  voluntary  drunkenness  Is  no  legal  ex- 
cuse for  crime,  and  the  position  has  been 
held  controlling  in  many  causes  in  this  state 
and  on  Indictments  for  homldde.  The  prin- 
ciple, however,  Is  not  allowed  to  prevail 
where,  In  addition  to  the  overt  act,  It  Is 
required  that  a  definite  specific  intent  be 
established  aa  an  essential  feature  of  the 
crime.  In  Clark's  Criminal  Law,  p.  72,  this 
limitation  on  the  more  general  principle  Is 
thus  succinctly  stated:  'Where  a  specific 
Intent  la  essential  to  constitute  crime,  the 
fact  of  intoxication  may  negative  Its  exlstr 
ence.'  Accordingly,  since  the  statute  divid- 
ing the  crime  of  murder  into  two  degrees, 
and  in  cases  where  it  becomes  necessary,  in 
order  to  convict  an  offender  of  murder  in 
tlie  first  degree,  to  establish  that  the  killing 
was  deliberate  and  premeditated,  these  terms 
contain,  as  an  essential  element  of  the  crime 
of  murder,  a  purpose  to  kill  previously  form- 
ed after  weighing  the  matter  (State  v.  Banks, 
143  N.  0.  658,  57  S.  E.  174;  State  v.  Dow- 
den,  118  N.  C.  1148,  24  S.  E.  722),  a  mental 
process  embodying  a  spedflc  definite  intent, 
and  if  it  is  shown  that  an  offender,  charged 
with  8U<^  crime,  is  mo  drunk  that  he  is  ut- 
terly nnable  to  form  or  entertain  this  es- 
sential purpose,  he  should  not  be  convicted 
of  the  higher  offense.  It  ia  said  in  some  of 
the  cases,  and  the  statement  has  our  unquali- 
fied approval,  that  the  doctrine  In-  question 
should  be  applied  with  great  caution.  It 
does  not  exist  in  reference  to  murder  in  the 
second  degree,  nor  as  to  manslaughter.  It 
has  been  excluded  in  well-considered  deci- 
sions where  the  facts  show  that  the  purpose 
to  kill  was  deliberately  formed  when  sober, 
though  it  was  executed  when  drunk — a  posi- 
tion presented  In  State  v.  Kale,  124  N.  C. 
816,  32  S.  B.  802,  and  approved  and  recog- 
nized In  Aszman  v.  Indiana,  123  Ind.  847,  24 
M.  B.  m,  8  L.  R.  A.  33.  And  It  does  not 
avaU  from  the  fact  that  an  offender  is,  at 
the  time,  under  the  influence  of  intoxicants, 
nnleas,  aa  hereinbefore  stated,  his  mind  Is 
80  affected  that  he  is  unable  to  form  or  en- 
tertain the  apedfied  pnipooe  referred  to.** 


Wharton  sums  up  the  matter  by  saying 
that  "a  person  who  commits  a  crime  while 
so  drank  as  to  be  Incapable  of  forming  a 
deliberate  and  premeditated  design  to  kill  is 
not  guilty  of  murder  in  the  first  degree.  The 
influence  ot  intoxicants  upon  the  -question 
of  the  existence  of  premeditation,  however, 
depends  npon  its  degree  and  its  effect  on  the 
mind  and  paodms."  Bomidde  QKh  Bd.)  p. 
811. 

All  the  authorities  agree  that  to  make  such 
defense  available  the  evidence  most  show 
that  at  the  time  of  the  kOUMg  the  prisoner's 
mind  and  reason  were  so  completely  lntoxl< 
cated  and  overthrown  as  to  render  him  ut- 
terly incapable  of  forming  a  deliberate  and 
premeditated  purpose  to  kllL 

tl]  As  the  doctrine  la  one  that  is  danger- 
ous In  its  application,  it  is  allowed  only  In 
very  clear  cases,  and,  where  the  evidence 
shows  that  the  purpose  to  kill  was  deliber^ 
atety  and  premedltatedly  formed  when  sober, 
the  imbibing  of  Intoxicants  to  whatever  ex- 
tent in  order  to  cany  out  the  des^  will 
not  avail  aa  a  defense. 

In  the  rulings  of  the  court  and  the  charge 
to  the  Jury  the  defoidant  has  had  the  full 
benefit  of  hla  plea  of  Insanity,  which  was 
very  propeiiy  repudiated  by  the  jury,  as 
there  Is  as  little  evidence  to  support  that  as 
there  is  the  plea  that  his  mind  and  reaaon  at 
the  time  he  slew  his  wife  were  so  completely 
dethroned  by  intoxication  that  he  could  not 
be  gnllty  of  a  wlllfnl«  deliberate,  and  pre- 
meditated murder. 

[7]  The  evidence  that  the  deftodant  form- 
ed and  expressed  to  several  difterent  per- 
sona at  various  times,  extending  over  a  pe- 
riod of  two  months,  the  settled  purpose  to 
kill  his  wife,  is  overwhelming.  On  Christ- 
mas eve,  1912,  be  sought  his  wife,  pointed 
a  pistol  in  her  face,  and  told  her  he  would 
kill  her  if  she  did  not  Uve  with  him.  l^iere 
Is  no  evidence  that  on  these  occasions  tie 
was  drunk  and  did  not  know  what  he  was 
doing.  None  of  the  witnesses  who  were 
present  at  the  homldde  say  that  defendant 
was  drunk,  and  one  of  the  witnesses,  Mor- 
Icle,  said  he  had  seen  defendant  under  In- 
fluence of  whisky,  but  on  this  o<xasitm 
"he  looked  like  a  sober  man." 

Witness  Adkins  testifies  to  a  conversation 
ten  days  before  the  homicide,  in  which  de- 
fendant told  him  he  intended  to  kill  his  wife 
because  she  would  not  live  with  him.  "At 
the  time  of  the  conversation  I  could  not  say 
whether  Shelton  was  drunk  or  not.  He  had 
had  a  drink.  He  drank  right  much  when 
he  was  not  at  work.  He  was  not  at  work  at 
this  time.  It  had  not  been  long  slnoe  he 
quit  work.  I  saw  him  about  onoe  a  week, 
and  he  was  always  drinking." 

Witness  Tally  testified  that  defendant  told 
him  that  he  Intended  to  kill  his  wife;  that 
he  saw  him  the  afternoon  of  the  homldde,  and 
"his  condition  seemed  to  be  all  right"  Wi^ 
ness  further  said:  "I  have  known  y^dton 
eight  or  ten  years.  BometliiiQSiJM  iffliji^£)g 
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Isg,  sometimes  he  was  not  You  could  call 
him  dnmk,  but  he  was  going.  Sometimes  for 
two  or  three  days  he  would  drink,  some- 
times he  would  not  He  seemed  to  be  sober 
on  the  day  of  the  homicide." 

Witness  Walker  testified  that  he  had  con- 
versation with  defendant  the  mornjng  of  the 
homicide.  "I  am  not  able  to  tell  what  his 
condition  was."  Witness  further  stated  that 
defendant  before  that  had  come  to  the  store 
drunk;  he  generally  came  In  drinking,  and 
witness  asked  his  brother  to  keep  him  out 
Witness  further  testified  that  the  defendant 
a  few  hours  before  the  killing  bad  asked 
witness,  "If  yon  were  going  to  kill  yourself, 
where  would  you  shoot? "  "I  told  him  I 
had  never  thought  of  such  a  foolish  thing. 
A  few  hours  before  the  killing,  I  had  told 
my  wife  that  I  believed  Shelton  was  crazy." 

Witness  Michael  testifies  to  hearing  de- 
fendant say  on  the  evening  of  the  homicide 
that  he  had  done  what  he  aimed  to  do,  and, 
on  the  subject  of  liabits,  he  said:  "I  have 
known  Walter  Shelton  four  years.  I  live  In 
the  same  neighborhood  with  him.  I  have 
heard  of  his  drinking  habits  for  the  last  two 
years.  His  general  reputation  in  the  neigh- 
borhood is  that  of  a  drinking  man.  On  the 
eroiing  of  the  killing,  he  was  as  sober  as  I 
usually  saw  hluL" 

Witness  Myrick  testifies:  **I  have  known 
Waltw  Shelton  about  15  years  and  lived  in 
ReldsviUe  practically  all  the  time  Walter  has. 
He  drank  a  good  deaL  Sometimes  he  would 
act  kinder  foolish.  I  have  heard  about  his 
knocking  a  fellow  In  the  face  with  a  beer  bot- 
tle. The  evening  of  the  homicide  he  looked 
like  he  was  drnnk." 

'  Tliomas  Lebasa  testified  as  follows:  "Dur- 
ing Christmas  week  Shelton  made  a  state- 
ment to  me.  He  said  he  had  a  wife  and  was 
going  to  kill  her,  and  I  say«:  'Walter,  do 
yon  know  yon  aie  gcdng  to  get  in  tronble? 
There  will  be  anoUier  Allen  case.*  He  said 
he  was  going  to  kill  her.  I  asked  him  what 
for.  He  said  because  she  would  not  live  with 
him.  I  asked  him  U  she  was  a  nice  lady. 
Said,  yes,  she  was  a  nice  lady,  and  give 
me  that  to  understand  right  then.  I  told 
him  to  go  home;  he  ma  drnnk.  Said  be 
was  not  drunk,  and  be  was  not  going  home, 
either.  I  saw  him  on  the  day  of  the  homidde, 
about  75  or  100  yards,  before  and  after.  He 
was  going  up  the  opposite  side  from  where  I 
was  standing  with  hia  right  hand  In  his  right 
coat  pocket  I  Just  noticed  him  going  alfmg. 
I  did  not  pay  much  more  attention  to  blm. 
He  was  walking  il^t  potly  as  nsoal,  and  I 
talked  there  about  Uiree  minutes,  when  Miss 
Effie  Trent  came  nmning  down  the  street  and 
said  her  sister  had  bem  shot  I  ran  to  the 
house  aa  aoon  as  I  could  get  there,  and  found 
her  on  the  bed  shot  and  dying.  She  lived 
about  six  or  eight  minutes  after  I  got  in 
the  bouse.  I  saw  Shelton  against  the  front 
fence  along  tbe  street   I  took  hold  of  Blm 


one  time  when  he  was  about  to  get  away. 
He  vras  drinking  some,  not  drunk.  He  atay- 
ed  a  little  intoxicated  most  of  the  time.  I 
don't  say  the  tenth  or  eleventh  notdi.  That 
would  be  pretty  good  speed." 

This  is  the  entire  evidence  rdating  to  the 
condition  of  the  defendant  In  oar  <q;dnion 
it  fails  to  show  that  at  the  time  of  the  liomi- 
dde  the  defendant  was  so  drunk  as,  in  the 
language  of  Justice  Hoke,  "to  nader  Um 
utterly  incapable  of  form!Uig  a  deliberate  and 
premeditated  pnrpoee  to  kllL"  It  tends  rather 
to  i>rove  that  the  defendant  had  beoi  for  two 
months  deliberating  and  premeditating  the 
murder  of  bis  wife,  and  that,  if  he  was  drink- 
ing at  all  on  the  day  of  tlie  homicide,  It  was 
to  assist  him  to  pnt  hla  deadly  puzpMe  Into 
execution. 

We  have  given  this  case  a  very  careful  ex- 
amination, and  are  constrained  to  condnde 
that  there  is  no  enror. 

OA  N.  C  «0 

BOARD  OF  GBADBD  -8CHOOI.  COBTBS  OT 
CITY  or  WINSTON  v.  BOABD  OP  EDU- 
CATION OF  FOBSYTH  COUNTY. 

(Supreme  Court  of  North  Carolina.    Nov.  6, 
191S.) 

1.  Schools  and  School  Distriots  (|  19*}— 
SoHOoz.  Funds — Rioht  to  Pasticipatk. 

Bevisal  1905,  S  4116,  as  amended  by  Fob. 
Laws  1013,  c.  149,  provides  that  the  county 
board  of  education  Boall  apportion  the  county 
achool  fond  to  the  varioos  school  districts, 
first,  however,  reserving  a  fond  snfficient  to 
Ilay  the  coooty  lupenQtendent's  salary  and  the 
expenses  of  the  board,  and  that  it  may  also  re- 
serve a  fund  for  butldrng,  repairing,  and  equip- 
ping scboolboasea,  to  be  used  as  directed  in 
section  4124.  Section  4124  provides  tbat  die 
building  of  sli  new  schoolhonses  shall  be  onder 
the  control  and  direction-  of  and  by  contract 
with  the  county  board  of  education,  and  that 
the  board  shall  pay  not  exceeding  one-half  of 
the  cost  thereof  out  of  the  fond  set  aside  for 
building  nnder  section  4116.  BM  that  a 
graded  school  district  under  the  control  and 
supervision  of  graded  school  commiflaioners  la 
entitled  to  share  in  the  building  fund  under  the 
conditionB  prescribed  in  section  4124,  wfaidi 
should  be  enforced  reasonably  and  not  arbi- 
trarily; that  section  not  limiting  the  fOnd  to 
schoolhouBes  nnder  the  control  of  the  ooanty 
board  of  education,  but  to  schoolhousea  the 
building  of  which  is  under  its  coatroL 

gSd.  Note.— For  other  cases,  see  Schools  and 
oDl  Districts,  Cent  Dig.  ||  16.  84-^;  Dec 
Dig.  I  IB*} 

2.  Statutes  (8  210*)— Aids  to  Ooiwraucrioit 
—Executive  Conbtbuction. 

It  being  by  statute  the  duty  of  tiie  State 
Superintendent  of  Public  Instruction  to  con- 
;  stme  the  school  law,  his  ctmstmctioo  there- 
of, though  not  binding  on  the  courts,  is  enti- 
tled to  Ugh  consideration. 

(Ed.  Note.— For  other  cases,  see  Statatea, 
Cent  Dig.  U  286,  297;  Dec.  Dig.  |  219.*] 

Appeal  from  Superior  Court,  Forsyth 
County;  Cooke,  Judge. 

Controversy  between  the  Board  of  Graded 
School  Commissioners  of  City  of  ^nnstra. 
and  the  Board  of  Education  of  Forsyth 
County,  submitted  without  action.    From  a 
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Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Thla  Is  a  controrersy  Bubmltted  without 
action  to  oonstroe  sectlona  4116  and  4124  of 
tbe  Bevlsal  of  North  Carolina.  The  plain- 
tiff la  a  corporate  body,  and  has  complete 
control  and  superrlsion  of  the  public  schools 
of  the  city  of  Winston.  The  defendant  Is  a 
corporate  body,  and  haa  control  of  the  pob^ 
lie  Bdiools  of  Forsyth  county.  Section  4116 
of  the  Bevlaal,  as  amended  by  chapter  149, 
Pnblic  Laws  of  North  Oarollna  191S,  pro- 
vides that  tbe  County  Board  of  Education, 
after  first  reservliig  a  fund  sufficient  to  pay 
the  salaiy  of  the  oonnty  supeilntendeDt  and 
the  expense  of  the  county  board  of  educa- 
tion, may  reserre  a  fund  for  bnlldlnR  re- 
palrini^  and  equipping  schoolhonses  In  coun- 
ties where  the  school  fund  exceeds,  as  It  does 
in  Forsyth  county,  $25,000,  a  sum  not  greater 
than  7^  per  cent  of  the  school  fund  for 
saU  county.  The  only  question  presented  is 
whether  or  not  the  defendant  has  authority, 
under  section  4124,  to  appropriate  money 
from  the  boUdlng  fund  to  ttie  plaintiff  to 
be  used  in  the  erection  of  a  school  building 
in  the  dty  of  Winston.  It  is  admitted  that 
the  plaintiff  has  received  jErom  the  defendant 
its  Just  per  capita  apportionment  as  provided 
in  section  4116  for  maintaining  schools,  and 
that  the  city  of  Winston  pays  more  than 
half  the  sdiool  taxes  of  Forsyth  county 
levied  by  the  General  Assembly.  Judgment 
was  rendered  in  favor  of  the  plaintiff,  and 
the  defendant  excepted  and  appealed. 

Hastings  &  Whicker,  of  Wlnston-Salem,  for 
appellant  Manly,  Uendren  &  Womble,  of 
Wlnston-Salem,  for  appellee. 

ALLEN,  J.  The  ninth  article  of  the  Con- 
stitution Is  devoted  to  education,  and  It  Is 
declared  In  the  first  section  of  the  article 
that,  "Religion,  morality  and  knowledge  be- 
ing necessary  to  good  government  and  the 
happiness  of  mankind,  schools  and  the  means 
of  education  shall  forever  be  encouraged." 
This  language  is  taken  from  the  ordinance 
of  Congress  of  1787,  passed  for  tbe  govern- 
ment of  the  Northwest  Territory,  and  was 
substantially  adopted  in  the  Constitution  of 
Ohio,  and  was  considered  in  Board  of  Educa- 
tion V.  Minor,  23  Ohio  St  211,  13  Am.  Rep. 
233,  in  whi^  case  the  court  says:  "The 
three  things  so  declared  to  be  essential  to 
good  government  are  'religion,'  'morality,' 
and  'knowledge.'  These  three  words  stand 
In  the  same  category,  and  in  the  same  rela- 
tion to  the  context;  and  if  one  of  them  is 
used  in  Its  generic  or  unlimited  sense,  so  are 
all  three.  That  the  word  'knowledge'  and 
the  word  'morality'  are  used  in  that  sense 
Is  very  plain.  The  meaning  la  that  true 
relUplOtt,  true  morality,  and  true  knowledge 
shall  be  promoted  by  encouraging  schools 
and  means  of  instruction.  The  last  named 
of  these  three  words,  'knowledge,'  compre- 
uends  in  itself  all  that  la  comprehended  in 


the  other  two  words,  'religion'  and  'morality,* 
and  which  can  be  the  subject  of  human  In- 
struction.' True  religion  Includes  true  mo- 
rality. AU  that  is  comprehended  In  the 
word  'religion,'  or  In  the  words,  'religion 
and  morality,'  and  that  can  be  the  subject  of 
human  Instruction,'  must  be  included  under 
the  general  term,  'knowledge.*  Nothing  Is 
enjoined,  therefore,  but  the  encouragement 
of  means  of  instruction  In  general  knowledge 
—the  knowledge  of  truth.  The  fair  inter- 
pretation seems  to  be  that  true  'religion'  and 
'morality'  are  aided  and  promoted  by  the 
increase  and  diffusion  of  'knowledge,'  on  the 
theory  that  'knowledge  is  the  handmaid  of 
virtue,'  and  that  all  three — religion,  moral- 
ity, and  knowledge— are  essential  to  good  - 
government" 

The  ideal  citizen,  then,  under  the  Consti- 
tution is  "the  wise  man  and  endued  with 
knowledge"  leading  to  a  clean,  upright  life, 
and  to  a  Just  conception  of  true  religion. 
One  of  the  means  to  this  end  is  the  estab- 
lishment of  a  "general  and  uniform  system  of 
public  schools,"  whi<^  is  enjoined  upon  the 
General  Assembly  by  section  2  of  article  9. 
This  system  as  outlined  In  the  Constitution, 
standing  alone,  does  little  more  than  excite 
and  stimulate  the  desire  for  knowledge,  and 
Is  Inadequate  to  ^able  the  citizen  to  reach 
the  higher  heights.  It  was  to  be  expected, 
then,  in  a  government  founded  upon  the  will 
of  the  people,  by  men  who  believed  that  un- 
limited knowledge  leads  to  true  morality 
and  true  religion,  and  that  these  are  neces- 
sary to  good  government  and  the  happiness  of 
mankind,  that  some  provision  would  be  made 
for  higher  education,  as  has  been  done  In  the 
sectlonB  relating  to  the  University,  and  that 
there  would  be  nothing  to  discourage  those 
living  in  thickly  settled  communities,  where 
property  valuations  are  higher,  from  Incurr- 
ing obligations,  in  addition  to  those  imposed 
by  the  General  Assembly  for  the  system  of 
schools  for  the  entire  state,  In  order  that 
better  educational  facilities  might  be  fur- 
nished to  their  children,  and  we,  therefore, 
find  DO  prohibition  in  the  Constitution  pre- 
venting a  community,  which  pays  a  special 
tax  for  graded  or  other  schools,  from  shar- 
ing In  tbe  equitable  division  of  the  tax  for 
schools  levied  by  the  state. 

[1]  It  was  upon  this  principle  that  it  was 
held  in  Greensboro  v.  Hodgln,  106  N.  C.  182, 
11  a  B.  586.  that  it  was  the  duty  of  tbe  coun- 
ty authorities  to  apportion  to  a  graded  school 
district  a  part  of  the  school  fund  levied  by 
the  state,  but  that  such  district  was  only  en- 
titled to  a  Just  and  equitable  part  AQd  not 
necessarily  to  as  much  as  It  paid.  The  au- 
thority to  make  this  apportionment  approved 
by  the  Supreme  Court  is  found  in  section 
4116  of  the  Revisal,  as  amended  by  chapter 
149  of  tbe  Laws  of  1913,  and  as  the  same 
statute  enjoins  the  duty  upon  the  county 
board  of  education  to  reserve  a  fund  for 
building  and  repairing  schoolhouses  In  the  , 
county,  there  would  seemo^t^ci?? '«o<4W^  IC 
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son  for  penolttliiK  graded  schools  to  partici- 
pate in  one  part  of  tbe  fond  and  «z<dudlng 
them  from  the  other. 

Tbe  defffldant  contoidjs,  however,  that 
while  the  board  of  education  la  required  to 
reserve  a  building  fund  In  secUon  4116  of  tbe 
Bevlsal,  the  disposition  of  tbe  fund  la  regu- 
lated by  Revlsal,  S  4124,  In  which  It  la  said: 
"The  building  of  all  new  acboolhonaea  aball 
be  under  tbe  control  and  direction  of  and  b7 
contract  with  tbe  county  board  of  education. 
•  *  •  AU  eontracta  for  buildings  shall  be 
In  writing  and  all  buildings  shall  be  In- 
spected, received  and  approved  by  tbe  county 
Buperintendent  of  public  instruction  before 
Cnll'payment  Is  made  therefor" — and  that  as 
the  graded  school  of  Winston  Is  under  the 
control  of  a  board  of  commiaslonera  and  not 
of  tbe  board  of  education,  the  plaintiff 
has  no  right  to  any  part  of  the  fund  reserved 
for  buildings.  In  other  words,  the  argument 
of  the  defendant  la  that  under  section  4124 
of  the  Bevisal,  all  school  buildings  erected 
from  the  reserve  fund  provided  for  In  section 
4116  must  be  under  the  control  of  the  board 
of  education,  and  as  the  graded  school  bnlld- 
ings  of  Winston  are  controlled  by  a  board  of 
commissioners,  and  not  by  the  board  of  edu- 
cation, the  graded  school  district  is  not 
tltled  to  share  In  the  building  fund.  The  two 
sections  are  pftrts  of  one  statute,  designed  to 
establish  a  uniform  system  of  public  schools, 
and  tbe  language  used  should  be  understood 
with  reference  to  the  context,  and  in  tliat 
sense  which  will  make  the  two  harmonious 
and  consistent,  and  a  construction  of  section 
4124  should  not  be  adopted,  except  from  ne- 
cessity, which  would  deprive  the  plaintiff  of  a 
bffiiefit  conferred  by  section  4116.  No  such 
necessity  exists.  Section  4124  does  not  say 
that  all  "new  schoolhouses"  shall  be  under 
the  control  of  the  board  of  education,  but 
that  "the  building  of  all  new  schoolhouses" 
shall  be  under  Its  control,  and  that  "all  con- 
tracts for  building"  shall  be  tn  writing  and 
approved  by  tbe  county  superintendent; 
thereby  conferring  authority  upon  the  board 
of  education  and  the  county  superintendent 
to  exercise  reasonable  supervisitnt  over  the 
contract  for  the  building,  and  over  Its  per- 
formance, but  it  Ib  silent  as  to  the  control  of 
the  bnildli^  after  It  has  be^  erected.  We 
are  therefore  of  opinion  that  there  is  no  con- 
flict between  the  two  sections,  and  that  the 
plalntifE  la  entitled  to  abare  in  the  bulldlug 
fund  reserved  by  the  defendant,  nnder  the 
conditions  prescribed  In  section  4124,  which 
should  be  enforced  reasonably  and  not  arbi- 
trarily. 

[2]  Tbla  construction  accords  with  tiie  opin- 
ion of  the  State  Superintendent  of  Public 
Instruction,  whose  duty  it  Is,  liy  statute,  to 
construe  the  school  law,  and  while  bis  con- 
struction la  not  binding  (m  na,  it  Is  entitled  to 
high  consideration.  In  his  notes  and  deci- 
sions on  the  School  TiSw,  he  sajrs:  "The  city 


schools  are  entitled  to  ttidr  jaquitable  part  of 
the  building  fund.  They  pay  their  part  of  It, 
end  in  the  apportionment  of  the  building 
fund,  Just  aa  In  the  apportionmoit  at  the  oth* 
er  part  of  the  school  fnnd,  they  are  entitled 
to  be  treated  exactly  like  any  other  pnbUe 
adiool  diatMct  of  tibe  county.  The  fact  that 
these  districts  are  operated  under  a  apedal 
charter  does  not  prevent  them  from  being 
public  adiool  dlatrlcts  entitled  to  an  tiie 
rights  and  privil^iea  of  other  school  dis- 
tricts In  the  dlatributlon  of  the  common  pub- 
lic school  fond,  including  the  building  fund. 
The  fact  that  they  Issue  bonds  and  levy  taxes 
for  better  building  And  eQnipmoit  ought  to 
entitle  them  to  more  consideration,  instead  of 
less,  by  the  county  board  of  education.  In  the 
distribution  of  the  county  building  fund,  and 
certainly  ought  not  to  cause  them  to  be  dis- 
criminated against  by  excluding  than  from 
sharing  in  that  fund,  which  they  helped  to 
pay,  because  they  are  willing  to  assmne  an 
additional  burden  of  taxation  to  get  better 
houses  and  equipment  than  the  county  and 
the  regular  school  district  can  afford  to  pro- 
vide. They  should  be  encouraged  rather  than 
discouraged  in  -such  commendable  efforts." 

For  the  reasons  given*  tlie  judgment  Is 
affirmed. 

Affirmed. 


a«  N.  a  «i) 

STATU  T.  WILEBBSON. 

(Supreme  Court  of  North  Carolina.  Nor.  8^ 

IfilS.) 

1.  CanuKAii  Law  (S  782*>— Ceikxnax.  Pbose- 
ounoHS— Bvansif  or  Paoor— "Fuka.  Fa- 
on." 

While  under  the  express  provisions  of  Pub. 
Iaws  1913,  c.  44,  the  possession  of  more  than 
one  gallon  of  spiritnoua  liquors  k  prima  bde 
evidence  that  it  is  kept  for  sale  In  violation  of 
that  act,  this  merely  antlioriies,  and  does  not 
compel,  the  jury  to  convict  on  evidence  of  pos- 
session  alone  and  unsupported,  nor  does  it 
change  the  harden  of  proof,  since  "prima  fade" 
means  "at  first."  "on  the  first  appearanoe," 
"on  the  face  of  it,"  or  "so  far  as  can  be  judsed 
by  the  first  disclosure  presumably,"  and  hence 
It  was  error  for  tbe  court,  after  charging  tliac 
possession  made  a  prima  facie  case,  to  add 
tluit  it  then  was  the  duty  of  aocosed  to  go  for- 
ward and  satisfy  the  jury  by  the  greater  weight 
of  the  evidence  that  he  did  not  have  the  Hqoor 
in  his  poBseasion  for  the  purpose  of  nle. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |J  1847,  1849.  ISSL  1852» 
1877,  1878,  1880-1882,  1906,  1907,  190»-19U, 
1960,  1966,  1967;  Dec  Dig.  {  782.^ 

For  other  definitlou^  see  Words  and  PhrMSi^ 
VOL  6,  p.  0649.) 

2.  Cbimihal  Law  (S  823*)— IireTBUonow*- 

CUBB  BT  OtHXB  iNSTBUOnONS. 

On  a  trial  for  having  possession  of  liqoOT 
for  sale,  where  the  court  curged  that  proof  ot 
poBsesBioQ  of  the  llqaor  made  a  prima  facie  case 
and  required  accused  to  show  by  the  greater 
weight  of  the  evidence  that  he  did  not  have 
possession  thereof  for  the  purpose  of  sale,  an 
instruction  that,  if  the  Jury  bad  a  reasonable 
doubt  concerning  the  facta  as  to  his  possession 
and  the  purpose  thereof,  they  should  acqait  did 
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not  care  th«  error;  It  balnc  eonfaainf  ud 
contradictory. 

[Ed.  Note.— Vor  other  eaaes,  see  Criminal 
Law.  Cent  Dig.  H  m2-1995,  3158;  Dec  Dig. 
{  823.*] 

8.  iRToxioATiRa  Li<)i70BS  (i  140*>— Obucihal 

OmNSEa-^lLUOAL  Posasssion. 

A  person  who,  in  good  faith,  purchased 
liquor  in  Virginia,  where  It  was  lawful  to  bar 
it,  MM  a«ent  for  other  pereons  wlio  lent  him 
there  for  the  parpose  of  baying  it  for  them,  and 
brought  it  into  this  state,  did  not  violate  Pub. 
Laws  1913,  c.  44,  making  it  nnlawfal  to  have 
poBKsaion  of  intoxicating  Ugnors  for  the  pur- 
pose of  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Gent  Dig.  {  150;  Dec  Dig.  |  140.*] 

4.  iNToxiOATina  LiiquoBs  (S  288*)— Gbhonai. 

PBOBBCUnONa— QuEBTIOn  FOB  JmT. 

Where,  on  a  trial  for  having  possession  of 
intoxicating  liqoor  for  the  parpose  of  sale,  the 
evidence  tended  to  show  ttiat  accused  purchased 
the  liquor  in  another  state  as  agent  for  other 
persons  who  sent  him  there  for  the  purpose  of 
buylntf  it  for  them,  and  who  gave  him  the  mon- 
ey with  whidi  to  pay  tlierefor  and  paid  him 
for  his  services,  and  that  he  brought  it  within 
tlia  state  for  the  purpose  of  distnbatlng  it  to 
them,  his  intent,  and  whethn  the  transaction 
was  a  sale,  were  questiona  for  the  Jary. 

{Ed.  Note.— Vor  other  casea,  see  IntozicatinB 
^oor^  Cent  Dig.  H  Si-WO:  Dec  DigTi 

5.  iHTOXICATINa  LlQXrOBS  (i  169*>-<]BIICIirAZ. 
OmRBEft— PlBSOHB  LUBIB. 

A  person  who  pnichaaed  intoxicating  Uq- 
uor  in  another  state,  where  It  was  lawnil  to 
sell  It  as  agent  tor  other  persons,  and  brought 
it  within  the  state  to  distribute  it  to  such  per- 
sons, did  not  violate  Revisal  1005.  |  8534,  pro- 
viding that  if  uiy  person  shall  anlawtully  and 
illegally  procure  aud  deliver  spirituous  or  malt 
liquors  to  anotber,  he  shall  be  deemed  to  be  the 
agent  of  the  seller  and  guilty  of  a  misdemeanor. 

CEd.  Noteu— 7or  other  cases,  see  Intoxicating 
IgoM^  Oa&t  Dig.  H  XSTTiSS;  Dec  DicTl 

e.  iHxoxzoATixe  IdQuosa  (I  228*)--GiniiiiAi. 

PROSBOUnONa— INDICTUBTTP— YaKIAHCB. 
Under  an  indictment  charging  that  accused 
had  possession  of  whisky  contrary  to  statute, 
treated  on  the  trial  as  autning  a  violation  of 
Pub.  Laws  1918,  c  44,  making  it  unlawful  to 
have  possession  of  intoxicating  liquors  for  the 
purpose  of  sale,  accused  could  not  be  convicted 
of  violating  Pah.  Laws  1911,  c  188,  making  it 
unlawful  for  any  conwration,  club,  etc..  to 
maintain  any  place  where  intoxicating  liquors 
are  received,  kept,  or  stored  for  sale,  distribu- 
tion, etc..  since  tiie  allegations  and  the  proof 
must  correspond. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
^uys.  Cent  Dig.  {|  263-274;  Dec  Dig.  | 

Clark,  a  dissenting. 

Appeal  from  Superior  Court,  Vance  Coun- 
ty ;  Cline,  Judge. 

Zip  Wllkerson  was  convicted  of  an  offense, 
and  he  appeals.  Rerersed. 

The  defendant  was  arrested  upon  a  war- 
rant issued  by  the  recorder  of  Vance  county 
and  I>afied  npon  the  following  affidavit  of 
M.  N.  Parrisb:  "M.  N.  Parrish,  being  duly 
sworn,  complains  and  says  that  at  and  in 
Bald  county  on  or  about  the  28th  day  of 
April,  1913.  Zip  "Wilkerson  did  unlawfully 
and  wlUfuUy  have  in  bis  possession  eleven 


and  one-half  gallons  of  whisky  for  sale^  con- 
trary to  the  statute  In  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state.  [Signed]  iS.  N.  Parrish." 

He  was  tried  before  the  recorder,  convict- 
ed and  appealed  to  the  superior  court  The 
evidence  at  bis  trial  in  the  latter  conrt  tend- 
ed  to  show  Qiat  defendant  bad  been  emi^yed 
by  10  men  near  Henderson  in  Vance  county, 
who  were  customua  at  hla  atore^  to  go  to 
Viii^nia  and  buy  for  tbem  10  gallona  of 
whisky^  one  gallon  for  eadi  man.  He  agreed 
to  do  Bo  If  they  would  pay  bim  92.50  for  tbe 
service.  Ea(A  of  tbon  gave  bim  |I2  to  pay 
for  tbe  wblsky  and  2S  cents  tot  buying  and 
hauling  it  He  hauled  for  tbe  public  and 
kevt  a  borae  and  buggy  and  also  a  wagon  fbr 
tbe  purpose.  He  went  to  Vir^nla  In  bla  bug- 
gy, bought  the  liquor  tliere  wlUi  the  money, 
and  was  hauling  it  back  for  delivery  to  them 
when,  on  the  way  to  bla  luun^  be  waa  ar- 
reated  by  tbe  officer  with  the  Whiidcy  in  bla 
possession.  ■  He  bought  a  gallcm  for  blms^ 
and  had  In  his  wagon,  at  the  time  of  the  ar- 
rest, 11  gallons^  of  com  llQuor  In  8  kegs  and 
2  bottles.  The  gallon  which  he  bought  for 
himself  was  for  his  personal  use  and  not  for 
sol^  nor  did  he  know  that  any  of  the  other 
persona  for  whom  be  l>oaght  the  liquor  In- 
tended to  sell  it  or  any  of  it  He  received 
only  25  cmtm  from  each  man  for  buying  and 
hauling  It 

Upon  this  evldfflice,  which  in  tbe  main  was 
the  testimony  of  the  defendant  himself,  at 
least  tbe  material  parts  of  It,  the  court  chain- 
ed the  Jury  that,  If  they  found,  beyond  a  rea- 
sonable doubt,  the  defendant  had  in  bis  pos- 
session more  than  one  gallon  of  spirituous 
liquor  at  the  time  of  his  arrest,  and  be  waa 
not  a  dmggiat  and  had  no  medical  deposi- 
tory, the  law  made  It  prima  facie  evidence 
of  the  violation  of  the  act  passed  by  the  Gen- 
eral Assembly  In  1913,  known  as  the  "fiearcb 
and  Seizure  Law"  (that  Is  to  say,  if  those 
facts  had  been  proven  to  them  beyond  a  rea- 
sonable doubt,  that  statute  puts  upon  the 
defendant  the  duty  of  going  forward  and  sat- 
isfying tbe  Jury  by  tbe  greater  weight  of  the 
evidence  that  In  fact  he  did  not  have  the 
liquor  in  his  possession  for  the  purpose  of 
sale),  and  further  that  If  he  bought  tbe 
liquor  as  above  set  forth,  and  it  was  takoi 
while  in  bis  possession  before  tbe  bulk  waa 
broken  or  there  had  been  any  distrlbutlm 
among  the  men  for  whom  he  bought  it,  then, 
as  matter  of  law,  he  was  guilty  of  violating 
the  act  of  March  8,  1913,  known  as  the 
"Search  and  Seizure  Law,"  and  tbey  should 
oonvlet,  but.  If  they  bad  a  reasonable  doubt 
about  it,  they  should  acquit  The  Jury  re- 
turned a  verdict  of  guilty.  Judgment  waa 
entraed  thereon,  and  defendant  appealed. 

Henry  T.  Powell  and  T.  M.  Pittman,  both 
of  Henderson,  for  appellant  Attorney  Gen- 
eral Bickett  and  T.  H.  Calvert,  of  Raleigh, 

for  the  Stote.  ^  r%r%t 

Digitized  bv  VjOU* 


Tmt  other  eases  see  ssme  teple  and  leetltm  HUHBOB  in  Des.  Dig.  *  Am.  Dig.  Ker-He.  Sarlsa  A  Bap'r  1 
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WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  was  charged  with 
a  violation  of  the  act  of  1913,  It  being  chap- 
ter 44,  entitled  "An  act  to  secure  the  en- 
forcement of  the  laws  against  the  sale  and 
manufacture  of  Intoxicating  liquors,"  rati- 
fied March  3.  1913.  The  act  makes  It  un- 
lawful for  any  person,  firm,  association,  or 
corporation,  other  than  druggists  or  mescal 
dei>osltorles,  duly  licensed,  "to  have  or  keep 
in  his,  their  or  Its  possession  for  the  pur- 
pose of  sale,  any  spirituous,  vinous  or  malt 
liCLuors,"  and  makes  proof  of  any  one  of  cer- 
tain facts  prima  fade  evidence  of  the  viola- 
tion of  the  act,  and  among  others  it  Is  pro- 
vided that  "the  possession  of  more  than  one 
gallon  of  spirituous  liquors  at  any  one  time, 
whether  in  one  or  more  places,"  ahall  con- 
stitute such  prima  facie  evidence  of  the  fact 
that  It  is  kept  for  sale  in  vliolation  of  the  act 
Having  clearly  before  us  the  nature  of  the 
particular  charge  against  the  defendant,  the 
law  alleged  to  have  been  violated,  and  the 
proof  offered  in  support  of  the  charge,  we 
are  prepared  now  to  consld^  the  objection 
urged  by  the  defendant's  Counsel  to  the 
charge  of  the  court.  The  Jury  were  Instruct- 
ed that  the  fact  of  his  having  In  bis  posses- 
sion more  than  one  gallon  of  the  liquor  made 
out  a  prima  fade  case  against  the  defend- 
ant If  the  court  had  stopped  here  and  not 
qualified  thla  instruction.  It  would  have  been 
correct,  but  It  did  not  do  bo  but  went  be- 
yond the  terms  of  the  statute  and  the  law 
when  It  further  charged  that  It  then  was  the 
dnty  of  the  defendant  "to  go  forward  and 
satisfy  Uie  Jury,  by  the  greater  weight  of 
the  evidence,  tiiat  he  did  not  have  the  Uqnor 
In  his  possession  for  the  purpose  of  sale."  In 
this  further  Inatmctlon  we  think  Oiere  was 
error. 

The  defendant,  as  we  have  shown.  Is  charg- 
ed, under  the  act  of  1918,  with  imlawfully 
having  spirituous  liquor  in  his  possession  for 
the  purpose  of  selling  it  and  nothing  else, 
and  proof  of  the  possession  of  more  than 
one  gallon  of  such  liquor  Is  made  prima  fade 
evidence  of  the  unlawfol  act  which  la  that 
It  Is  held  by  him  for  the  purpose  of  sale,  an 
act  forbidden  by  the  general  law.  It  is  not 
made  unlawful  for  a  person  to  have  more 
than  one  gallon  of  spirituous  liquor  In  his 
possession,  but  It  Is  criminal  to  have  posses- 
sion of  that  quantity  for  the  purpose  of  sale ; 
and  while  the  bare  possession  of  so  much 
may,  in  itself  and  as  a  fact  be  innocent,  It 
Is  yet  made  prima  fade  evidence  of  guilt 
under  the  statute,  as  in  State  v.  Barrett  138 
N.  C.  630,  60  S.  E.  606,  1  li.  R.  A.  (N.  S.)  626. 
But  it  is  only  evidence,  and,  while  it  has 
the  added  force  or  weight  of  being  prima 
fade,  the  latter  means  no  more  than  that  It 
is  suffldent  for  the  Jury  to  convict  upon  it 
alone  and  unsupported,  if  no  other  proof  is 
ofiTered,  but  upon  the  whole  evidence,  wheth- 
er consisting  of  the  mere  fact  of  possession  or 
of  additional  facta,  the  Jury  are  not  bound 


to  convict  but  simply  may  do  so- If  they  And 
beyond  a  reasonable  doubt  or  are  fully  sat- 
isfied, that  the  defendant  Is  guilty.  Prima 
fade  means  at  first ;  on  the  first  appearaace; 
on  the  t&ce  of  it;  so  far  as  can  be  Judged 
by  the  first  disclosure  presumably.  These 
are  the  definitions  of  the  law,  as  we  learn 
from  the  books.  Black's  Diet  (1st  Ed.)  539. 
The  Jury  are  no  more  required  to  convict 
upon  a  prima  fade  case  than  they  are  to 
acquit  because  of  the  presumpUon  of  Inno- 
cence. They  most  Judge  themselves  as  to 
the  force  of  the  testimony  and  its  suffidency 
to  produce  In  their  minds  a  conviction  of 
guilt  In  dvll  cases,  the  rule  is  the  same 
(with  a  dlfiTerence  In  the  quantum),  as  prima 
facie  evidence  only  carries  the  case  to  the 
Jury  and  does  not  entitle  the  party  In  whoee 
favor  it  has  beoi  offered  to  a  verdict  as  nut- 
ter of  right 

Referring  to  this  rule,  aa  applied  to  dvil 
cases,  and  the  presumption,  or  prima  tecie 
case,  arising  under  the  maxim  res  Ipsa  loqalr 
tur.  which  presents  one  of  the  strongest  of 
such  cases,  the  Supreme  Court  of  the  United 
States  has  recently  said:  "In  our  opinion 
res  ipea  loquitur  means  that  the  facts  of  the 
occurrence  warrant  the  Inference  of  negli- 
gence, not  that  they  conq>el  such  an  Infer- 
ence; that  they  furnish  drcumstantlal  erl- 
denoe  of  negligence  where  direct  evidence  of 
it  may  be  laddng,  but  It  Is  evidence  to  be 
weighed,  not  necessarily  to  be  accqited  as 
BUffldwt;  titiat  they  call  for  explanation  or 
rebuttal,  not  necessarily  that  they  require  it ; 
that  they  make  a  case  to  be  decided  by  the 
Jury,  not  that  they  forestall  the  verdict  Res 
Ipsa  loquitur,  where  it  applies,  does  not  con- 
vert the  defendant's  general  Issue  into  an  af- 
firmative defense.  When  all  the  evidence  la 
In,  the  question  for  the  Jury  is  whether  the 
preponderance  is  with  the  plalntUT.  Such, 
we  think,  is  the  view  generally  taken  of  the 
matter  in  well-considered  Judicial  opinions.'* 
Sweeney  v.  Erring,  228  U.  S.  233,  33  Sup.  Ct 
416,  57  L.  Ed.  816.  The  court  dtes  with  ap- 
proval the  numerous  cases  decided  by  this 
court  on  the  same  subject  Womble  t.  Gro- 
cery Co.,  135  N.  a  474,  47  &  E.  493 ;  Stewart 
V.  Carpet  Co.,  138  N.  C.  60,  50  S.  B.  562; 
I^ies  T.  Oarbonatlng  Co.,  140  N.  C.  25,  M 
S.  E.  233;  Ross  v.  Cotton  Mills.  140  N.  C 
115,  52  S.  E.  121,  1  L.  R.  A.  (N.  S.)  298; 
Board  of  Education  v.  Makely,  139  N.  C.  3t 
51  S.  B.  784;  Overcash  v.  Electric  Co..  144 
N.  C.  572,  57  S.  E.  377,  12  Ann  Cas.  1O40; 
Wlnslow  V.  Hardwood  Co.,  147  N.  O.  275,  e& 
S.  E.  1130. 

Justice  Hoke  says  for  the  court  In  E^nil- 
tnre  Co.  v.  Express  Co.,  144  N.  C.  644,  57  S. 
E.  460:  "It  may  be  well  to  note  here  that  h> 
using  the  terms  'prima  facte'  and  'presump- 
tive,' the  terms  do  not  import  that  the  bur- 
den of  the  issue  is  changed,  but  that  on  tiie 
facts  indicated  the  plaintiff  is  entitled  to 
have  his  cause  submitted  to  the  Jury  under  a 
proper  charge  aspig^,^  t^Bts|iaei«)gL«doex- 
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latency  and  the  effect  of  any  presnmpUon 
which  may  attacli,  as  Indicated  in  tbe  cases" 
— citing  several  of  tbe  cases  to  which  we 
have  already  referred. 

It  may  therefore  be  taken  as  settled  In 
this  court,  at  least,  and  we  believe  the  same 
may  be  said  of  most,  if  not  all,  of  the  courts, 
that  prima  fade  or  presnmptiTe  evidence 
does  not  of  itself  establish  the  fact  or  facts 
upon  which  the  verdict  or  Jud^ent  must 
rest,  nor  does  It  shift  the  burden  of  tbe  Issue, 
which  always  remains  with  him  who  holds 
the  affirmative.  It  Is  no  more  than  sufficient 
evidence  to  establish  the  vital  facts  without 
other  proof,  if  It  satisfies  the  Jury.  The  other 
party  may  be  required  to  offer  some  evidence 
in  order  to  prevent  an  adverse  verdict  or  to 
take  tbe  chances  of  losing  the  Issue  If  he 
does  not,  bat  it  does  not  conclude  him  or 
forestall  the  verdict  He  may  offer  evidence. 
If  he  chooses,  or  may  rely  alone  upon  the 
facts  raising  the  prima  facie  case  against 
him,  and  he  has  the  right  to  have  it  all  con- 
sidered by  the  Jury ;  they  giving  such  weight 
to  the  presumptive  evidence  as  they  ma^ 
think  it  should  have  under  the  circumstances. 
The  defendant  is  not  required  to  take  the 
laboring  oar  and  to  overcome  the  case  of  the 
plaintiff  by  a  preponderance  of  evidence  Is 
what  we  said  in  Winslow  v.  Hardwood  Co., 
supra,  and  substandaily  the  same  thing  was 
said  in  the  other  cases  we  have  dted.  This 
is  undoubtedly  the  rule  in  dvll  cases,  and  it 
applies  with  greater  force  to  criminal  cases 
where  the  defendant  has  the  benefit  of  the 
doctrines  of  reasonable  doubt  and  the  pre- 
sumption of  Innocence.  How  can  we  say  that 
prima  fade  evidence,  or  that  wMch  is  appar- 
ently suffldent,  excludes  all  reasonable  doubt 
of  guilt  and  by  its  own  force  overcomes  the 
presumption  of  innocence?  The  bare  state- 
ment of  the  proposition  Is  suffiident  to  show 
:ts  fallacy.  It  would  destroy  the  presumption 
of  Innocence  and  take  away  the  protectlcm  of 
the  other  rule  as  to  reasonable  doubt  The 
pnesumptlon  of  innocence  attends  the  accused 
throughout  the  trial  and  has  relation  to  every 
essential  foct  that  must  be  established  in 
order  to  prove  his  guilt  beyond  a  reasonable 
doubt  Eirby  v.  U.  S.,  174  U.  S.  47. 19  Sop. 
Ct  574,  48  L.  Ed.  809.  He  is  not  required  to 
show  his  Innocence;  the  state  mast  prove 
hla  guilt  No  valid  «>nvlctlon  can  be  had  In 
law  whtoh  is  based  solely  upon  prima  fade 
erldence*  as  conclusive  and  foreclosing  the 
verdict  or  which  even  casts  upon  the  defend- 
ant the  burden  of  showing  bis  innocence  by 
the  greater  wdght  of  the  evidence.  We  know 
of  no  such  rule,  and  it  finds  no  warrant  In 
the  language  of  the  Htatnt&  The  decisions 
are  all  the  other  way,  when  rightly  inters 
preted. 

In  a  case  very  similar  to  this  one,  the  court 
held  that  the  Jury  must  consider  all  the  dr- 
ounstaaOBS,  whether  introduced  by  the  state 
or  the  aocoaed.  In  connection  with  the  evl- 
denm  proving  the  possession  of  tbe  liquor, 
taking  Into  accoout  as  well  the  presumption 


of  the  defendantfs  innocencfc  State  v.  Cun- 
ningham, 26  Oonn.  195.  But  directly  to  the 
p<dnt,  and  one  which  exactly  fits  this  case, 
is  the  case  of  People  v.  Cannon,  139  N.  Y. 
32,  34  N.  B.  769,  36  Am.  St.  Rep.  668,  where 
the  court  thus  sets  forth,  with  great  force 
an'd  deamess,  the  limitations  upon  the  power 
of  the  L^islatnre  to  create  such  presump- 
tions, their  extent  and  scope,  and  the  rights 
of  the  defendant  notwithstanding  them:  "It 
cannot  be  disputed  that  the  courts  of  this 
and  other  states  are  committed  to  the  general 
principle  that  even  in  criminal  prosecutions 
the  I<eglslature  may  with  some  limitations 
enact  that  when  certain  fftcts  have  been 
proved  they  shall  be  prima  fade  evidence  of 
the  existence  of  the  main  Act  In  question. 
See  cases  cited  in  103  N.  T.  143  [8  N.  B. 
484.  57  Am.  Bep.  705]  supra.  The  limitations 
are  that  the  fact  upon  which  the  presumption 
Is  to  rest  must  have  some  fair  relation  to.  or 
natural  connection  with,  the  main  fact  The 
Inference  of  the  existwoce  of  the  main  fact 
because  of  the  existence  of  the  fact  actually 
proved  must  not  be  merely  and  purely  arbi- 
trary or  wholly  unreasonable,  unnatural,  or 
extraordinary,  and  the  accused  must  have  In 
each  case  a  fair  opportunity  to  make  his  de- 
fense, and  to  submit  the  whole  case  to  tbe 
Jury,  to  be  dedded  by  it  after  It  has  weighed 
all  the  evidence  and  given  such  weight  to  the 
presumption  as  to  it  shall  seem  proi>er.  A 
provision  of  this  kind  does  not  take  away  or 
impair  the  r^ht  of  trial  by  Jury.  It  does  not 
In  reality  and  finally  change  the  burden  of 
proof.  The  people  must  at  all  times  sustain 
the  burden  of  proving  the  guUt  of  the  ac- 
cused beyond  a  reasonable  doubt  It  In  sub- 
stance enacts  that  certain  facts  being  proved, 
the  Jury  may  r^rd  them,  If  believed,  as  suffi- 
cient to  convict  In  the  absence  of  explanation 
or  contradiction.  Even  in  that  case  the  court 
could  not  legally  direct  a  conviction.  It  can- 
not do  so  In  any  criminal  case.  That  is  solely 
for  the  Jury,  and  It  could  have  the  right  after 
a  survey  of  the  whole  case,  to  refuse  to  convict 
unless  satisfied  beyond  a  reasonable  doubt 
of  the  guilt  of  tbe  accused,  even  though  the 
statutory  prima  fade  evidence  were  uncon- 
tradicted. The  case  of  Commonwealth  v. 
Williams,  6  Gray  [Haas.]  1,  supports  this 
Ttew." 

In  Board  of  Exdse  v.  Merchant  108  R  T. 
143,  8  N.  B.  484.  67  Am.  Bep.  705,  the  conrt 
In  dealing  with  this  very  question  says  that 
by  the  presumption  or  prima  facie  case  aris- 
ing by  statute  from  possession  of  the  liquor* 
"the  burden  of  proof  is  not  even  really  cbang' 
ed,"  and  then  adds  that  the  case  must  be 
submitted  to  the  Jury,  notwithstanding  the 
presumption, .  upon  the  evidence  whatevw 
It  is,  "with  tbe  burden  still  resting  upon  the 
prosecution  to  establish  the  guUt";  the  of- 
fense In  that  case  being  an  unlawful  sale  of 
liquor. 

It  is  also  stated  as  law  in  Black  on  In- 
toxicating Uquors  that  "the  Legislature  has  i 
undoubtedlj  a  rery  ext«Bi|^fteMF'^®®SiC 
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sjiect  to  flzlDg  or  iiiodUying  Uie  mles  ot  erl- 
dMice  to  be  applied  Uie  conrts.  The  ex- 
ercise of  tbls  power,  bowever,  In  relation  to 
criminal  proceedings  Is  subject  to  cortaln 
Important  limitatiooa,  among  wlilch  are  the 
following:  (1)  The  Legislature,  In  enacting 
rules  of  eridence,  must  not  usurp  Judicial 
functions ; .  ^)  such  rules  must  not  be  of  the 
nature  ot  ex  post  facto  laws,  or  Illegally  re- 
troacttre  in  their  operation;  (S>  they  must 
not  depriire  the  accused  of  his  oonstitntlonal 
right  to  be  confronted  with  the  wltneesee 
against  blm;  the  Legislature  cannot  com- 
pel a  defendant  to  fnmiah  evidence  against 
himself;  (6)  nor  deprive  him  of  his  right  to 
a  trial  by  Jury;  [6)  it  would  be  unlawful  to 
m^e  any  sivok  fact  or  nta.tb  of  fhcts  bon- 
(dwfve  evidoice  of  guilt  In  negatim  of  the 
common-law  presDmption  of  lnnocene&  TbB 
rules  of  erldeoce  In  prosecutions  under  the 
liquor  laws  have  fi«aa^tly  been  the  sub- 
ject ot  l^plaiatlTe  attenSon,  and  the  dianges 
made  have  sometimes  shown  a  wide  depar- 
ture from  common-law  principles.  All  sn(± 
statutes,  which  for  the  most  part  are  design- 
ed to  facUitato  convictions  by  admitting  pre- 
snmptive  or  Indirect  proof  of  certain  facts, 
must  be  brought  to  the  test  of  constitutional 
prindples  such  as  those  above  enumerated. 
If  fbnnd  to  be  in  violation  thereof,  they  are 
not  defensible  on  any  ground  of  public  pol- 
icy or  the  welfare  of  the  community.  As  a 
rule,  however,  these  acts  have  been  so  framed 
as  to  escape  constitutional  objection.  Thns  a 
provision  that,  In  prosecutions  for  the  com- 
mon selling  of  intoxicating  liquors,  delivery 
in  or  from  any  building  or  place  other  than 
a  dwelling  house  shall  be  deemed  prima  fade 
evidence  of  a  sale  Is  constitutional  and  valid. 
Thlfi  neither  conclusively  determines  the 
guilt  or  innocence  of  the  party  who  is  ac- 
cused nor  vrithdraws  from  the  Jury  the  right 
and  dn^  of  passing  upon  and  determining 
the  issue  to  be  tried.  And  the  same  Is  true 
of  a  statute  providing  that  whenever  an  un- 
lawful sale  of  liquor  is  alleged,  and  a  de- 
livery proved,  it  shall  not  be  necessary  to 
prove  a  payment,  but  such  delivery  shall  be 
sufficient  evidence  of  sale.  So  It  a  law  en- 
acts that,  where  a  person  is  seen  to  drink  in- 
toxicating liquor  on  the  premises  of  one  who 
has  simply  a  license  to  sell  liquor  for  con- 
sumption off  the  premises,  it  shall  be  prima 
facie  evidence  that  the  liquor  was  sold  by 
the  occupant  of  the  premises  with  the  intent 
that  it  should  be  drunk  thereon." 

This  court  has  fully  sustained  this  prin- 
ciple and  approved  these  authorities  by  citing 
and  raying  upon  them  in  State  v.  Barrett. 
138  N.  O.  630,  BO  S.  E.  606,  1  U  R.  A.  (N.  S.) 
626.  It  was  hdd  In  Barrett's  Qase  that,  not- 
vrithstanding  the  statute  expressly  declares 
that  the  possession  of  more  than  a  gallon  of 
spirltnons  liquor  shall  be  prima  facie  evi' 
dence  of  the  purpose  to  sell  it.  it  la,  at  last 
and  in  its  essence,  but  evidence  of  guilt  and 
not  conclusive  or  determinative  of  defend- 
ant's g'lllt  even  by  itself  and  unexplained. 


It  further  bolds  that  Um  ii  bo  ddtOng  of 
the  burden  to  Uie  defendaati  bnt  ft  Testa 
upon  the  state  to  eataMlsh  tlM  aecnBadoB  itf 
tha  UU  <tf  Indlctinent  b«yond  a  reasonable 
doubt  It  will  be  obaorved  that  la  our  case 
the  court  placed  the  entire  burden  upon  the 
defendant  to  show  Us  innocence,  for  the  in- 
stmctlfHi  to  which  exception  was  taken  is 
that  the  Btetute  requires  him  to  aatts^  tkt 
jury  by  the  greater  weight  of  the  erldenoe 
that  in  ftct  he  did  not  have  the  Uquor  In 
his  possession  fbr  the  purpose  of  sale,  where- 
as  according  to  aU  the  authoiltiea,  ud  es- 
pecially In  Barrett's  Case,  the  burden  la  on 
the  stete  throughout  the  trial. 

12]  The  defendant  profited  little  or  noOdng 
by  the  subsequent  charge  that,  If  the  Jury 
had  a  reasonable  doubt  about  ttte  facts  re- 
cited by  the  court,  being  those  wbldi  the  de> 
fendant  must  prove  by  the  greater  weigjit  of 
the  evidence,  they  should  acquit  Thia,  to 
say  the  least  of  it  was  very  confusing,  If  not 
contradictory.  What  advantase  did  he  gain 
by  the  charge  as  to  reasonable  donbt,  after 
the  jury  had  been  told  that  there  waa  a  pre- 
sumption against  him  and  he  must  '^n.tSstt 
them  by  the  greater  weight  ot  erldakoer*  ot 
his  innocence?  It  d^nlved  him  of  the  pie- 
sumption  of  innocence  and  practically  tiUnd- 
nated  the  benefit  of  the  doctrine  as  to  rear 
Bonable  doubt  by  so  weakening  It  tbat  It 
amounted  to  notUng;  and  all  of  this  was 
done  under  a  stetute  (act  ot  1818>  ^blA 
merely  estebllshes  a  prima  facie  case  for  the 
state  sufficient,  it  is  true,  to  carry  0ie  case 
to  the  jury,  with  the  right  to  cmviet;  but 
leaving  in  full  force  the  doctrine  of  reasm- 
able  doubt  and  also  the  presnmpUm  of  inno- 
cence, for  a  man.  even  under  onr  present  law% 
may  have  more  than  a  gallon  of  liquor  in  bis 
possession  for  a  perfectly  lawful  and  In- 
nocent purpose.  It  is  not  the  possession  that 
is  unlawful  but  ttte  frabidden  purpose  tor 
which  it  is  held. 

[3, 4]  The  Attorney  General  admitted  that 
there  was  error  in  the  charge,  under  the  de- 
cisions in  State  V.  Barrett.  138  N.  C.  646,  SO 
S.  B.  B06,  1  L.  R.  A.  (N.  S.)  628,  State  v.  Mc- 
Intyre,  139  N.  O.  600,  62  8.  B.  63,  Stete  v. 
Dowdy,  146  N.  C.  432,  68  S.  B.  1002,  Stete  v. 
Dunn.  168  N.  O.  654,  74  a  B.  369,  and  Stete 
V.  MosteUo,  169  N.  O.  461,  74  8.  EX  578,  but 
he  argued  l^t  what  defendant  did  and  pro- 
posed to  do  with  the  liquor,  in  law.  constitat 
ed  a  sale,  by  his  own  admission  on  the  stand. 
We  do  not  assent  to  tills  podtlon.  It  was 
lawful  to  buy  the  liquor  in  Viivlnia,  and  If 
he  made  the  purchase  Oiete,  acting  sol^  and 
in  good  faith  as  agent  for  the  other  peraims 
who  sent  him  Uiere  for  the  purpose  of  buying 
it  for  them,  he  would  not  be  gull^  of  seHiug 
liquor  if  he  had  delivered  it  It  was  so  de- 
cided in  Stete  V.  Whisenant  149  N.  G.  615. 
68  S.  B.  91,  as  we  think  where  it  appeared 
tliiat  the  defendant  as  agent  had  ordered 
some  whisky  for  the  prosecuting  witnen, 
which  was  to  be  shipped  from  another  stete^ 
where  our  laws      n<>J^b«J<eg^(^v9^i^h«» " 
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arrived  he  delivered  it  to  the  witness.  It 
was  held,  If  defendant  acted  bona  flde,  Oiat 
be  was  not  guilty,  although  he  ordered  the 
whisky  as  agent  and  received  the  money  for 
it,  and  it  was  farther  said  to  be  a  transaction 
of  interstate  commerce.  Under  ^ther  view, 
defendant  could  boy  Uqnor  for  another,  as 
his  agent,  if  he  acted  in  good  faith  and  was 
not  concealing,  nnder  the  guise  of  an  agency, 
a  transaction  which  was  In  fact  a  sale.  If 
Uquor  can  thus  be  ordered  through  an  agent 
from  another  state,  without  violating  the 
law,  if  done  bona  flde,  why  cannot  the  agent 
so  into  that  ataXe  in  person  and  buy  it,  where 
it  can  be  lawfully  sold,  and  then  transport 
and  deliver  it  himself  7  An  agent  may  also 
rec^ve  at  least  a  fair  compensation  for  his 
services,  provided  the  money  is  paid  to  him 
strictly  as  such  and  not  as  any  part  of  the 
price  for  tiie  liquor.  His  intent  and  the  true 
nature  of  the  transaction  were  questions  for 
the  Jury,  under  a  proper  '(diarge  from  the 
court  State  v.  Allen,  161  0.  226,  75  S.  S. 
1082,  supports  this  view  directly,  and  the 
fiicts  were  much  like  those  in  this  case. 
State  T.  Johnston.  1B9  N.  a  641,  62  S.  B.  273. 
Is  not  In  point,  for  there  the  Jury  found  that 
the  prosecuting  witness,  Brown,  had  paid  the 
price  of  the  Uqnor,  which  was  fixed  by  the  de- 
fendant beforehand,  ^ere  was  no  agency. 
He  was  not  bayliv  for  another  but  selUng 
to  him. 

[B]  Nor  is  the  defendant  Indictable  under 
Bevlsal,  I  S534,  as  he  procured  the  liquor  In 
Ylif[inla,  where  it  was  lawful  to  sell  It 
State  T.  Smith,  117  N.  G  800,  23  8.  E.  449 ; 
State  v.  Burcbfleld,  149  N.  C.  SS7.  63  S.  B. 
88.  The  case  of  State  v.  Smith,  Just  cited, 
■eems  to  be  dedslve  of  the  point  here  raised 
and,  we  think,  is  fatal  to  the  Judge's  charge. 
It  is  Uiere  held  that  it  is  no  more  unlawful 
to  buy  through  ontfs  agent  than  to  buy 
directly  himself  and  the  agent,  whoi  he  buys 
lawfully,  is  just  as  InnocNit  as  his  principal 
wonld  be  if  he  had  bonSht  himself;  the  real 
Question  being  whether  there  was  a  bona 
flde  agency  or  a  sala  in  disguise.  It  ia  a 
question  of  Intent,  without  regard  to  the  fair 
appearance  of  the  transaction.  Whatlsltln 
tact  or  In  substance  and  legal  effect.  Is  the 
QcoBtion,  and  In  this  view,  which  Is  the  true 
one,  we  are  forcibly  reminded  of  what  Jus- 
tice Bnffln  observed  In  State  v.  Gilbert,  87  N. 
G.  S27.  42  Am.  Bep.  518,  with  regard  to  an 
Indictment  for  carrying  a  concealed  weapon. 
He  said  ttw  offense  of  which  the  defendant  la 
charged  forms  no  exception  to  the  general 
rule  that  to  omstltnte  a  crime  there  must  be 
a  criminal  intoit,  and  the  court  perceived  no 
good  reason  why  it  should  ha  "The  law  is 
a  wholesome  onc^  and  Its  constant  enforce- 
ment according  to  its  true  spirit  and  Inten- 
thm  meets  the  desires  and  expectations  of 
ewy  well>dlsP08ed  and  peaceable  citizen; 
tnt  some  care  should  be  used,  lest  by  puA- 
Inf  Its  raauirements  too  for  It  may  result  In 
a  reaction  of  sentiment  againat  iV* 


[I]  If  It  be  said  that  defendant  Is  gollty 
under  Acts  of  1911,  c.  133,  known  as  the 
"Club  Act,"  It  is  quite  enough  to  say  that  he 
was  not  indicted,  nor  was  he  convicted,  under 
that  law,  and  he  has  not  had  any  opportunity 
to  defend  himself  against  any  such  charge. 
The  Attorney  General  concedes  that  he  is 
chained  only  with  violating  the  act  of  1913, 
and  the  Judge  below  so  expressly  charged  the 
Jury.  Besides,  If  the  indictment  had  been 
framed  upon  the  acts  of  1911,  c.  133,  there  is 
no  fact  made  presumptive  or  prima  fade  evi- 
dence by  it  and  the  charge  would,  if  possible, 
be  more  erroneous  than  if  confined  to  the 
Acts  of  1913,  as  It  should  be.  It  may  be,  as 
argued  by  couns^  that  upon  the  evidence  In 
this  case  the  jury  would  be  warranted,  un- 
der proper  instructions,  In  convicting  the  de- 
fendant of  the  offense  created  by  the  Acts  of 
1911,  c.  188.  If  he  had  been  charged  with  a 
violation  of  that  act  We  need  not  give  any 
opinion  on  that  question.  It  not  being  raised 
on  this  record,  as  thrae  Is  no  allegation  upon 
which  such  a  conviction  could  be  baaed  and 
no  reference  whatevw  to  the  act  The  alle- 
gations and  proof  mnst  correspond.  It  wonld 
be  contraiy  to  all  mlea  of  procedure  and  vio- 
lative of  his  constitutional  r^t  to  charge 
him  with  tbe  conunission  of  one  crime  and 
convict  Urn  of  another  and  very  different  one. 
He  la  entitled  to  be  Informed  of  the  accusa- 
tion against  him  and  to  be  tried  accordingly. 
State  V.  Bay,  92  N.  a  810;  State  v.  Sloan, 
67  N.  C.  807;  State  t.  Lewis,  93  N.  O.  681; 
Clark's  Gr.  Proc.  160.  Wis  think  that  there  is 
evidence  sufficient  to  sustain  a  conviction  up- 
on the  present  Indictment,  but  the  Jury,  most 
be  so  guided  by  the  court  as  to  find  the  facts 
essential  to  establish  his  guilt  The  question 
here  is  as  to  the  bona  fides  of  the  dtfendant 
Was  he  really  acting  solely  In  the  capacity  of 
agent  when  he  purchased  the  Uquor,  or  was 
that  a  mere  pretense,  under  cover  of  which 
he  was  violattng  the  law  by  selling  liquor 
or  having  it  for  sale?  The  case  should  have 
been  submitted  to  the  Jury  in  this  aspect, 
with  the  burden  on  the  state  ^|  make  out  Its 
case  to  their  full  satisfaction.  If  defendant 
was  acting  honestly  and  not  deceptively,  he 
had  tike  right  to  buy  liquor  in  Virginia,  where 
it  was  lawful  to  sell  to  him,  and  to  return 
to  this  state  with  lb  for  the  purpose  of  mak- 
ing delivery  to  the  parties  tor  whom  he 
bought  It,  and  if  this  was  all  It  would  not 
oonstltate  a  sale  of  the  liquor  or  the  poasea- 
alon  of  It  wiOi  the  imlawfol  porpoae  to  sell, 
within  the  meaning  of  tiie  Acta  of  1918. 
State  V.  Allen,  161  N.  a  226,  7S  a  SL  1082. 
The  poaaeaalon  of  tiie  Uotior,  though,  would 
carry  the  case  to  the  Jury.  TbB  rule  as  to 
file  lei^  effect  or  significance  of  prima  fade 
evidence  has  long  prevailed  In  this  and  other 
courts,  and  we  are  not  aware  of  any  dedsion 
of  this  court  which  baa  stated  It  or  haa  im- 
plied it  otherwise  than  la  done  In  this  case. 
There  was  error  in  the  charge  of 
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in  the  respect  iralnted  out;  for  which  another 
trial  18  ordered. 
New  trUL 

ALLEN,  J.  (concurring).  I  believe  to  the 
enforcement  of  the  prohibition  law,  as'  I  do 
In  the  enforcement  of  all  law,  bnt  I  cannot 
agree  to  convict  of  one  offense  when  tbe  de- 
fendant is  charged  with  another,  because 
intoxicating  liquors  are  the  subject  of  inves- 
tigation. 

The  Search  and  Seizure  Law  (chapter  44, 
Laws  1913,  {  2)  says:  "It  shall  be  unlawful 
for  an;  person  to  have  or  keep  in  his  pos- 
session  for  the  purpose  of  sale,  any  spirit- 
uous, vinous  or  malt  liquors. " 

The  charge  in  the  warrant  Is  that  tbe  de- 
fendant "did  unlawfully  and  wllifnlly  have 
In  his  prasesslon  11%  gallons  of  whisky  for 
sale."  The  warrant  follows  the  language  of 
the  statute,  and  there  can  be  no  doubt  ttiat 
the  defendant  was  charged  with  a  violation 
of  the  act  of  1913.  But,  if  there  la  any 
doubt  about  the  charge  against  the  defendant, 
there  is  none  as  to  how  be  was  tried,  be- 
cause the  presiding  judge,  in  his  charge  to 
the  Jury,  said:  "Gentlemen  of  the  Jury,  the 
defendant,  Zip  Wllkerson,  is  indicted  here, 
charged  with  the  violation  of  an  act  passed 
by  the  General  Assembly  in  1913,  known  as 
the  Search  and  Seizure  Law.  He  is  charged 
in  the  bill  as  having  in  hla  possession  for  the 
purpose  of  sale  more  than  one  gallon  of  liq- 
uor." He  then  charged  the  Jury  as  to  the 
effect  under  tbe  act  of  1913  of  the  prima 
facie  case  made  by  the  possession  of  more 
than  one  gallon  of  Intoxicating  liquors,  and  of 
this  charge  the  Attorney  General,  who  prose- 
cutes in  behalf  of  the  state,  says  In  his  bri^: 
"Under  the  dedsions  of  this  court  there  was 
error  in  this  instruction.  State  v.  Barrett, 
138  N.  C.  645  [50  S.  B.  506,  1  L  R.  A.  (N.  S.) 
626] ;  State  v.  Mclntyre,  139  N.  0.  600  [62 
S.  B.  63]:  State  v.  Dowdy.  145  N.  C.  432 
[68  S.  E.  1002] ;  State  v.  Dunn.  158  N.  a  654 
[74  8.  E.  359} :  State  T.  Mostella,  100  N.  a 
461  [74  S.  E.  678]."  AU  of  these  cases,  dted 
by  the  Attoitfey  General  to  show  that  the 
charge  of  his  honor  was  erroneous,  were  con- 
cnrred  In  by  the  chief  Justice. 

It  is  certain,  therefore,  if  the  rule  upon 
which  the  opinion  of  tbe  court  rests  was 
adopted  In  an  ill-advlae&  moment  to  accord 
with  a  highly  technical  conc^tion  of  the 
doctrine  laid  down  by  a  text-writer  and  Is  a 
more  metaphysical  proposition.  It  has  been 
reiterated  time  and  again,  with  tbe  consent 
of  all  the  members  of  tbe  oonrt,  and  u  it 
has  been  used  at  least  twice  (State  v.  Bar^ 
rett;  State  v.  Dowdy)  for  the  conviction  of 
those  charged  with  violatlag  the  prohibition 
law,  it  is  hardly  fair  or  legal  to  change  It 
now  to  enable  tbe  state  to  convict  nnder 
one  statute,  when  be  is  diarged  under  an- 
other. 

The  defendant  has  not  been  charged  with 
an  offense  under  the  Club  Act  of  1911,  nor 


has  be  been  tried  vnder  that  act»  kdA  there 
is  no  contention  diat  be  waa  tried  aooordfaic 
to  law,  as  heretofore  dedared  bi  ttiis  court, 
uniet  tbe  Search  and  Seizure  tAw  of  1913. 

It  should  be  kept  In  mind  that  nether  llf^ 
nor  limb,  nor  liberty,  nor  property  has  any 
security  or  abiding  place  except  by  adher- 
ing to  the  Constituti^  and  that  It  prarides 
that  "in  all  criminal  proceedings  erar  man 
has  tbe  right  to  be  informed  of  tbe  aocosa- 
tlon  against  Mm**;  that  "no  man  shall  be 
put  to  answer  any  criminal  charge,  exc^ 
as  her^nafter  allowed,  but  by  indictment," 
etc. ;  that  "no  man  ought  to  be  taken,  im- 
prisoned, or  disseised  of  his  freehold,  liber- 
ti^,  or  privileges,  or  outlawed  or  exiled,  or 
In  any  manner  deprived  of  his  Uf^  liberty, 
or  property,  but  by  the  law  of  the  land"; 
and  that  if  a  citizen  can  be  tried  In  tbe  su- 
perior court  before  a  jury,  and  when  he  has 
been  tried  illegally,  can  be  convicted  here, 
without  a  Jury,  of  another  and  different 
charge,  the  safeguards  of  the  OonstitntiflB 
amount  to  nothing. 

CLARK,  O.  J.  (dissenting).  Tbe  warrant 
In  this  case  charges  that  the  defendant  "did 
unlawfully  and  willfully  have  in  his  posses- 
sion 11%  gallons  whisky  for  sale."  There  Is 
no  reference  to  any  particular  statute.  Upon 
the  defendant's  own  evidence  be  had  In  pos- 
session 11  gallons  of  whisky  for  which  he 
had  been  paid  In  advance  and  which  in  re- 
turn for  the  money  he  was  to  divide  out 
among  10  men.  Upon  this  the  Judge  should 
have  simply,  told  the  Jury  that,  if  tb^  be- 
lieved the  defendant's  testimony,  he  was 
guilty.  Anything  that  he  said  other  than 
this  was  simply  surplusage,  harmless,  and 
immaterial,  for  upon  tbe  defendant's  owa 
testimony  the  verdict  of  guilty  waa  correct 
and  should  be  sustatoed. 

We  can  pass  by,  for  the  present,  Oie  ex- 
cepaaa  to  the  Judge's  fdia^  on  the  effect  ef 
ft  prima  tede  Cascw  If  the  instruction  was 
erroneous,  it  was  harmless,  for  upon  the  de- 
fendant's own  showing  the  Judge  should  have 
charged  the  Jury  to  Itod  him  guilty.  On  the 
stand  the  defendant  testified  that  be  had  In 
his  possesion  11  sOlons  of  whisky  In  S  kegs; 
that  for  a  fee  of  he  went  to  Tlr^nia 
and  bought  this  whisky  In  bulk;  Oiat  be 
brought  it  back  to  North  Carolina  and  was 
going  to  divide  and  deliver  it  to  the  10  men 
who  bad  "chipped  in"  $2JiO  each  to  buy  it 
with,  when  he  was  arrested.  The  posaesslw 
of  Uie  whisky  and  his  purpose  In  bavlnc  it 
are  thus  admitted. 

State  T.  Johnson,  188  N.  a  641,  S2  S.  K. 
273,  Is  exactly  to  potot  There  J<dinsoD 
agreed  to  go  from  Charlotte  to  SaUsbory  and 
get  balf  a  gallon  of  whisky,  bring  It  back  to 
Charlotte,  and  deliver  It  to  Brown,  wbo  be- 
fore he  left  Charlotte  paid  him  $1,  the  pni^ 
chase  price  of  whisky.  Brown,  J.,  aald:  **We 
think  the  facts  set  out  to  the  qwdal  vwdlct 
plainly  41«lo»  «  .^«^^gfg.<=t  t. 
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deliver  to  Tom  Brown  half  a  gallon  of  whis- 
ky entered  Into  the  city  of  Charlotte  on  July 
15th,  by  the  defendant  and  a  receipt  of  the 
agi-eed  price,  also  a  delivery  of  the  whisky 
next  morning,  ,  in  pursuance  of  the  agreement. 
These  facta  constitute  a  sale  of  liquor  ujwn 
the  part  of  the  defendant  within  the  prohi- 
bition territory."  This  la  exactly  the  case 
here.  The  defendant  leceiTed  the  money 
from  the  other  parties  to  go  to  Virginia 
where  be  got  the  whisky  In  bulk  and  brought 
It  back  for  the  purpose  of  dividing  It  and  de- 
livering It  to  the  several  purchasers,  accord- 
ing to  contract  If,  as  the  court  said  in  State 
T.  Johnson,  supra,  "these  facts  constitute  the 
sale  of  Uquor"  after  the  delivery,  then  un- 
questionably having  It  In  possession  for  such 
purpose  Is  taavlng  it  'In  possession  for  sale." 

Therefore,  taking  defendant's  testimony  as 
true,  the  question  is  when  a  number  of  per- 
sons hare  raised  a  fund  and  put  it  in  the 
bands  of  an  agent  to  buy  whlsl^,  and  he  has 
such  whisky  In  his  possession,  to  be  after- 
wards divided  out  by  him  to  them  In  propor- 
tion to  the  money  that  each  had  paid  in, 
whether  this  Is  having  it  In  possession  for  an 
illegal  purpose. 

The  Identical  question  was  raised  in  State 
V.  Colonial  Club,  154  N.  a  177,  69  S.  E.  771, 
31  I*  E.  A.  fN.  S.)  387,  Ann.  Cas.  1912A, 
1079,  and  the  court  there  held  by  a  vote  of 
three  to  two  that  this  did  not  constitute 
"having  liquor  In  possession  for  the  purpose 
of  sale."  The  Legislature  at  the  first  ensu- 
ing session  enacted  (Iiaws  1911,  c  133)  that 
snch  a  condition  should  constitute  having 
liquor  In  possession  for  an  illegal  purpose 
and  a  misdemeanor.  That  Is  conclusive  of 
this  case. 

Chapter  133,  Laws  1911,  provides  as  fol- 
lows (leaving  out  the  verbiage  which  is  not 
pertinent  to  this  defendant):  "Any  corpora- 
tion, club,  association,  person  or  persons  that 
shall  directly  or  Indirectly  •  •  •  in  any 
manner  aid  in  keeping  *  •  •  a  club  room 
or  other  place  [here  a  buggy]  where  Intoxi- 
cating liquors  are  received,  kept,  or  stored, 
for  barter,  sale,  exchange,  dtatribution  or  di- 
vision, ajnong  the  members  of  any  such  club 
or  association  or  aggregation  of  persons  by 
any  means  whatever,  or  that  shall  act  as 
agenU  in  ordering,  procurino,  huying,  stor- 
ing, or  keeping  intoxicating  liquors  for  any 
sudi  purpose  shall  be  guilty  of  a  misdemean- 
or." Upon  the  defendant's  evidence  he  was 
an  agent  in  procuring  intoxicating  liquor  for 
sale  or  division  among  the  a^regation  of 
persons  who  furnished  him  the  money  for 
that  purpose.  He  was  therefore  guilty  of  a 
misdemeanor  under  said  chapter.  He  had  in 
the  language  of  the  warrant  "unlawfully  and 
willfully  In  his  possession  11  gallons  of  whis- 
ky" and  was  guilty  of  a  misdemeanor  un- 
der that  chapter.  It  was  mere  surplusage  to 
charge  further  that  he  had  it  for  sale.  It  is 
true  that  the  title  of  the  act  Is  "To  prohibit 
the  sale  or  liandling  of  intoxicating  liquors 
!:y  d-ibs  or  msoria limit."  But  the  body  of 
the  act  «a  above  stated  Is  broader  and  makes 


It  a  misdemeanor  for  any  agent  to  procure 
Intoxicating  liquor  for  distribution  or  divi- 
sion among  the  members  of  any  aggregation 
of  persons. 

There  is  no  question  of  interstate  com- 
merce involved  as  in  State  v.  Whlsenant,  149 
N.  a  615, 63  S.  E.  91  (If  Indeed  the  latter  case 
is  law  since  the  passage  of  the  "Webb-Kenyon  • 
Act).  The  whisky  was  not  ordered  from  a 
Virginia  house.  When  the  whisky  was  de- 
livered to  the  defendant  In  Virginia  he  re- 
ceived the  full  title  to  the  property.  Under 
his  contract  made  in  North  Carolina  and  to 
be  performed  In  North  Carolina,  he  took  the 
whisky  home  with  him,  and  it  was  found  In 
his  possession  in  this  state,  and  he  admitted 
that  he  had  It  for  the  purpose  of  division 
among  the  10  men  who  had  paid  him  the 
money,  which  act  was  to  be  done  here.  It 
makes  no  difference  that  they  paid  him  in 
advanccL  The  sale  was  not  completed  until 
a  division  among  the  a^^tlon  of  persons 
for  whom  he  had  bought  the  whisky.  No 
one  of  them  had  any  title  or  ownership  In 
the  whisky  till  such  partition  should  be  made, 
and  he  had  it  in  possession  for  the  unlawful 
purpose  of  a  sale  by  means  of  such  division. 
There  could  be  but  one  inference  from  the 
evidence,  and  the  Judge  might  well  have 
charged  the  Jury  that  If  they  believed  the  evi- 
dence to  return  a  verdict  of  guilty.  State 
Railroad,  149  N.  C.  508,  62  S.  B.  1088. 

In  State  v.  Herring,  146  N.  O.  418,  58  S.  E. 
1007,  122  Am.  St  Rep.  461,  the  court  held 
(Hoke,  J.)  that  taking  orders  and  procuring 
whisky  to  be  thereafter  delivered  to  the  par- 
ties who  had  furnished  the  agent  with  the 
money  for  such  purchase  made  the  defend- 
ant guilty  of  a  sale  if  the  whisky  was  de- 
livered. It  follows  tliat  If  the  whisky  Is  In- 
tercepted before  the  division  and  delivery, 
such  agent  Is  guilty  of  "having  It  In  posses- 
sion for  sale." 

In  State  v.  Burchfield,  149  N.  a  537,  63  S. 
B.  89,  the  court  held  (Walker,  J.)  that  under 
Rev.  3534,  it  was  a  misdemeanor  for  any 
one  "to  procure  for,  or  deliver  spirituous 
liquors  to,  another,  and  that  such  agent  was 
punishable  even  though  he  had  no  Interest  In 
the  sale  other  than  as  agent  of  the  purchaser, 
and  that  his  acting  solely  as  agent  for  the 
buyer  was  no  defense." 

It  follows  that  upon  the  defendant's  own 
testimony  he  was  guilty  of  a  misdemeanor 
both  under  Rev.  3534,  and  Laws  1911,  c.  133. 
It  Is  therefore  unnecessary  to  review  the 
chaise  of  the  court  as  to  the  effect  of  prima 
facie  evidence.  It  is  certain  that  the  Judge's 
charge  was  correct  under  the  uniform  rul- 
ings of  this  court  until  a  very  recent  period 
when  the  court  in  what  may  be  well  termed 
an  ill-advised  moment  changed  ita  former 
clear  ruling  to  accord  with  a  highly  technical 
conception  of  the  doctrine  laid  down  by  a 
text'wrlter.  It  may  well  be  doubted  if  any 
Jury  has  ever  been  Impaneled  in  North  Caro- 
lina which  would  be  affected  by  the  differ- 
ence in  the  formula,  whe^ifr  that  ^^(^^J^  [ 
I  In  use,  or  that  which  Is  no^omsui^ed  mor«D 
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correct.  Is  used.  In  tbls  day,  when  tbe  Amer^ 
lean  Bar  Assodatloii,  and  the  demands  ot  a 
practical  age,  and  Indeed  the  opinion  of  all 
the  leading  courts,  are  In  favor  of  abolishing 
useless  distinctions  which  can  be  of  no  use  In 
the  better  administration  of  Justice,  It  is  un- 
fortunate that  stress  should  be  laid  upon 
this.  It  would  be  well  to  return  to  the  older 
and  more  logical  formula,  or  at  least  to  hold 
that  the  variance  Is  Immaterial,  for  the  differ- 
ence can  never  be  understood  or  appreciated 
by  a  Jury  whose  object  should  be  simply  to 
ascertain  the  real  facts  of  the  ccmtroTer^y 
submitted  to  them. 

But,  whatever  may  be  said  in  favor  of  the 
change  which  has  been  made,  the  failure  to 
use  it  was  absolutely  immaterial  in  tliis  case, 
for  upon  the  defendant's  own  testimony  he  is 
guilty  of  a  misdemeanor  embraced  within 
tbe  terms  of  the  warrant,  "the  unlawful 
possession  of  the  11  gallons  of  whisky."  The 
defendant  testified  tliat  he  had  It  In  posses- 
sion, undivided,  for  the  purpose  of  division 
and  distribution.  The  Judge  cbarged  the 
Jury  that  they  must  find  Iwyond  a  reason- 
able doubt  tbe  facts,  which  he  recited  and 
which  under  the  statute  would  "constitute 
prima  facie  evidence,"  and  added  that,  "if 
they  found  those  facts  beyond  a  reasonable 
doubt,  then  tbe  duty  was  on  the  defendant  to 
go  forward  and  satisfy  the  Jury  by  the  great- 
er weight  of  the  evidence  that  he  did  not  have 
such  Uquor  In  bis  possession  for  tbe  purpose 
of  sale/*  This  was  the  long-recognlzed  and 
logical  method  of  expressing  to  the  Jury  the 
legislative  meaning  of  a  prima  facie  case. 
There  is  no  logical  ground  to  contest  its  cor- 
rectness. It  can  only  be  criticised  as  a 
metaphysical  proposition.  Tbe  Legislature 
must  be  presumed  to  use  words  In  their  ordi- 
nary sense,  and  usual  acceptation.  "Prima 
fade"  Is  thus  defined  in  Webster's  Intema- 
tional  Dictionary:  "Evidence  sufficient  in  law 
to  raise  a  presumption  of  fact  or  establish 
the  t&ct  In  question  unless  rebutted." 

There  is  nothing  in  the  Constitution  which 
consecrates  this  or  any  other  technicality  or 
formula.  The  repetition  of  an  error  which 
has  been  found  Injurious  or  unnecessary  does 
not  make  It  any  less  harmful.  Hoke  v.  Hen- 
derson, 15  N.  G.  1,  25  Am.  Dec.  6r7,  had  been 
repeated  countless  times  and  endured  for  70 
years.  But  It  was  founded  In  error  and  like 
other  errors  was  fated  to  pass  away.  Mial 
V.  Ellington,  184  N.  a  1,  46  S.  E.  961,  66  L. 
B.  A.  607.  The  same  is  true  of  many  other 
decisions  which  have  been  reversed.  Most 
technicalities  that  prove  harmful  are  abolish- 
ed by  legislation,  because  the  courts  are  slow- 
er in  reforms  of  this  kind.  In  the  preset 
case  the  formula  used  by  the  Judge  below  Is 
In  accordance  with  that  which  was  recog- 
nized throughout  this  state  tUl  a  very  abort 
time  ago,  and  no  harm  but  great  good  would 
follow  a  return  to  our  former  rulings  on  that 
sabject  The  public  policy  of  a  state  is  ex- 
pressed by  the  lawmaking  power,  and  the 


sole  object  of  the  courts  should  be  to  con- 
strue and  execute  the  law  in  the  spirit  in 
which  It  was  enacted.  The  only  way  to  en- 
force the  law  Is  to  enforce  it,  and  In  its  integ- 
rity. 

In  this  state  the  defendant  made  tbe  con- 
tract to  furnish  10  men  with  whisky ;  In  this 
state  they  paid  him  the  money  for  It;  in  this 
state  he  had  tbe  whisky  ready  to  divide  and 
deliver  to  them.  Is  there  no  law  yet  that 
makes  possession  of  whisky  under  these  cir- 
cumstances "unlawful  and  willful"  as  charg- 
ed in  this  warrant?  To  small  avail  Is  the 
act  of  the  General  Assembly  of  190S  and  its 
approval  on  a  referendum,  and  to  small  avail 
are  the  acts  of  Congress  and  the  subsequent 
acts,  both  state  and  federal,  curing  all  de- 
fecte  discovered  by  tbe  courte  If  this  transac- 
tion can  escape  the  condemnation  of  the  law. 
There  was  one  who  said  he  could  "drive  a 
coach  and  six  Qirough  any  act  of  Parila- 
ment"  It  seems  that  l^slators  and  Con- 
gressmen are  still  unable  to  use  language 
effectively  to  express  their  meanlns  when 
that  language  la  subjected  to  tbe  cxlflcal  ayes 
of  courts. 

■  oa  N.  a  W) 

THOMPSON  T.  THOMAS. 

(Supreme  Court  of  North  Oarolina.    Nor.  1% 
1018J 

1.  Vendos  and  Ftochasbb  (i  283*)— Bo5i, 
Fide  Pxtbcuabbb  —  Failubs  to  Bscobd^ 
Effect. 

A  deed  Is  not  valid  as  against  a  Jnnior 
deed  to  a  purchaser  for  a  valuable  considen- 
tlon  which  is  first  rei^stered. 

[Ed.  Note.— For  otiier  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  «  66S-S66;  Dee.  Dig. 
S  233.*] 

2.  Vendor  and  Pubchasbb  Q  2S5*) — ^Fail- 
tiBK  TO  Recobd — Effect. 

Under  Rev.  1905,  §  980,  providing  that  do 
conveyance  of  land  bmU  be  valid  as  against 
creditors  or  purchasers  for  a  valuable  consid- 
eration but  from  tbe  registration  therwf,  res- 
istration  is  not  required  as  aoainst  a  subsequent 
deed,  made  without  a  valoable  conrideration. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  It  567-669,  671-676; 
Dec  Dig.  S  235.*] 

3.  Debds  (i  68*)— RsooBmna— Btrct. 

A  deed  fey  a  grantor  who  did  not  ban 
suffident  mental  capacity  to  ezecuti  it  wu 

void,  and  was  not  rendered  valid  by  its  ne'is- 
tration  prior  to  tbe  registration  of  an  earlier  deed. 

[Ed.  Note.-~For  other  cases,  see  Deeds,  Cent 
Dig.  H  149-155 ;  Dec  Dig.  {  68.*] 

Appeal  from  Superior  Court*  Davidson 
County;  Long,  Judge. 

Action  by  Maggie  H.  Thompson  agabist 
Carles  B.  Thomas.  Judgment  for  plaintiff, 
and  defendant  appeals.  AiDrmed. 

Jno.  T.  Perkins,  of  Morgant(Hit  and  Emery 

B.  Raper,  of  Lexington,  for  appellant  F.  G. 
Bobbins  and  Walser  &  Walser,  all  of  Lexing- 
ton, and  Justice  &  Broadburati  oC  Oxeeao- 
boro,  for  appellee. 

CLARK,  C.  J.  This  is  an  action  to  recover 
two  lots  in  Thomasville,  N.  G.  The  plaintiff 
and  defendant  are  half  |n«ther  antf  sister. 
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and,  moreorer,  tbeir  mothers  ware  slaters. 
Botb  claim  title  to  the  property  nnder-ocm- 
reyanoe  from  the  vldow  of  thdr  fattier,  who 
was  the  mother  of  the  defendant  The  plain- 
tiff claims  under  two  deeds  bearing  date 
January  28,  1909,  each  deed  redtlns  a  con- 
sideration of  ¥1,  and  both  probated  April  U, 
1912,  after  the  death  of  the  grantw,  and  re- 
corded the  next  day.  The  defendant  claims 
under  a  deed  from  his  mother,  SaUle  L. 
Thomas,  for  botb  lots,  dated  and  registered 
▲ngost  14,  1909,  redtlng  a  consideration  ait 
f  1.  and  "other  constderatlona  acc^ted."  She 
died  In  1912.  leaving  her  son,  the  defendant, 
her  sole  heir.  The  Jnry  upon  issaes  submits 
ted  to  them  found  that  the  deeds  to  the  plain- 
tiff dated  January  28.  1909,  were  duly  exe- 
cuted and  for  a  valuable  consideration,  and 
that  the  plaintiff  did  not  procure  th^r  exe- 
cution by  fraud.  The  Jury  found  that  at  the 
time  of  the  execution  of  the  deed  of  August 
14.  1909.  by  SaUle  U  Thomas  to  Ghas.  R. 
Thomas,  the  defendant,  she  did  not  have  suf- 
fldent  mental  capacity  to  execute  said  deed, 
and  that  it  wu  ipadB  wiOiout  nlnable  coo- 
alderatlon. 

Th«%  was  a  great  mass  of  evidence  on 
both  sides,  and  numerous  exceptions  to  the 
admission  of  evidence  and  to  the  charge. 
None  of  the  exceptions,  however,  present  seri- 
ous qnestlonB  of  law  for  the  consideration  of 
the  conrt  The  contest  was  almost  entirely 
one  as  to  the  facts,  and  was  settled  by  the 
Jury  Dpon  Issues  properly  submitted.  It  can 
be  of  no  service  to  discuss  well-settled  prop- 
ositions of  law,  nor  to  develope  more  fully 
the  voluminous  evidence  upon  what  must 
have  been  a  very  unplrasant  controversy  be- 
tween near  relatives. 

[t-8]  The  deed  to  the  plaintlfT  executed  Jan< 
nary  28,  1909,  was  not  registered  until  April 
12,  1912.  and  would  not  be  valid  against  the 
junior  deed  to  the  def^dant,  executed  and 
z^tered  In  Aagu8t,1909,  if  the  grantee  in 
the  latter  deed  had  been  a  purchaser  for  a 
valuable  consideration  and  the  grantor  had 
been  competent  to  execute  a  deed.  But  the 
jnry  having  found  that  the  latter  deed  was 
without  valuable  consideration,  the  statute 
would  not  apply.  Bev.  i  980.  Besides  the 
Jury  further  found  that  the  grantor,  at  the 
time  ia  th«  execution  of  the  deed  of  August 
14,  ISOO,  did  not  have  *%nfBcient  moitai 
capadty  to  execute  said  deed."  It  was  there- 
fore TiMt  and  registration  could  not  give  It 
validity.  The  defendant  was  sole  heir  to 
bis  mother,  but  the  jury  having  found  that 
bo:  deed  to  the  plalntut  was  executed  for  a 
valuable  conalderatloD,  and  that  Its  Execution 
waa  not  procured  by  fraud,  the  plalntlfl  is 
wtitled  to  recover  the  premises. 

Upon  condderatlon  carefully  made  of  all 
the  exceptions  and  of  the  entire  evldoice, 
we  think  that  the  matter  has  been  deter- 
mined by  the  Jury  under  the  superintendence 
of  the  careful  and  able  judg^  who  commit> 
ted.  No  error. 


(M  8.  C.  «) 

OBOSBY  at  aL  V.  WIGGINS  LAND  GO.  at  aL 

(Supreme  Court  of  South  OaroHns,    Oct  2^ 

1913.) 

QnzrcLuH   Drd  —  Oanckxx^tioh— MisBiiF' 

KESSNTATIONS. 

Plaintiffs,  in  a  suit  to  cancel  their  deeds 
cmveylng  the  remainder  in  land  after  expire* 
tioa  of  a  life  estate  for  misrepresentation  of  ti» 
grentoe,  htld  entitled  to  recover. 

Appeal  from  Ck>mmon  Pleas  Circuit  Court 
of  Colleton  County;  Geo.  B.  Prince,  Judge. 

Action  by  M.  J.  Crosby  and  others  against 
the  Wiggins  Laud  Company,  B.  G.  Wiggins, 
and  others.  From  a  Judgment  for  plaintiffs, 
B.  G.  Wiggins  appMla.  Afflnned  by  eaual^ 
divided  court 

Padgett,  Lemacks  ft  Mooier,  of  Walter- 
boro,  for  appelant  Howell  ft  Qruber,  of 
Walteihoro,  for  napoaSsata. 

VRASBB,  J.  Edward  O'Quin.  now  dead, 
owned  a  plantation  In  Colleton  county, 
known  as  the  'Xlam  Farm."  In  1888  he  con- 
veyed It  to  Mrs.  "Blary  A.  Padgett  and  her 
GhUdren.**  On  the  record  the  following  en- 
try ai^>earB:  *'On  5  &  9  lines  the  words  heirs 
erased  before  signing"  The  grantees  treated 
the  deed  as  a  conveyance  in  fee,  and  through 
several  conveyances  the  timber  was  conveyed 
to  the  <Fhayer  Lumbtf  Company.  Subse- 
quent to  that  oonveyanoe,  the  land  was  con- 
veyad  to  Mr.  Gea  Tletdier.  Mr.  Fletcher, 
finding  the  land  unprofitable,  tried  to  sell 
the  land  to  Mr.  O.  Wiggins.  Mr.  Wig- 
gins had  flie  ttUe  eomlned  fbr  Uila  sale,  and 
the  Inteettgatlon  Ahowed  that  Mr.  Vletc^r 
had  only  an  estate  for  the  life  of  the  chil- 
dren of  Mrs.  Padgett  Mr.  Wiggins  told  Mr. 
Fletdm  that  if  lie  would  get  a  qidtdaim 
deed  from  the  belra  of  Bdward  CQnin  he 
would  hpy  the  land,  as  that  would  give  him 
title  to  Hm  land  and  the  timber.  Mr.  Fletch- 
er told  Mr.  Wiggins  that  he  did  not  claim  the 
timbor,  but  he  would  try  to  get  the  qidt 
claims  and  thatMr.  Wiggins  could  make  out 
of  it  anyttaii^c  he  could.  Mr.  Fletdier  con- 
veyed the  land  to  the  defoidant  Wiggins 
Lumber  Company,  tor  which  Mr.  Wiggins 
was  the  agent,  and  the  heirs  of  O'Quin  con- 
veyed the  revershm  to  J.  B.  Paschall.  at  tba 
suggestion  of  Mr.  Wiggins,  and  Paschall 
amveyed  to  Wiggins.  Mr.  Fletdier's  price 
was  based  upon  his  Idea  of  the  value  of  tlks 
land.  The  luduoement  to  Mr.  Wiggins  to  boy 
was  that  he  would  thereby  get  the  timber  as 
well  as  the  land.  The  Thayer  Lumber  Com- 
pany paid  for  the  timber  9^000.  Mr.  Flet^- 
er  paid  IS.2B0  for  the  lamd,  and  $95  to  at- 
torneys for  the  titles  and  securing  the  avlt- 
claims,  and  sold  it  to  Wlgt^hks  Lumber  Com- 
pany for  $2,600.  It  ia  estimated  that  on 
account  of  Increaaed  ralues  ffiC  land  and  tim- 
ber the  timber  is  now  vrorth  about  $4,000 
and  the  land  about  $8,000.  Mr.  Wlgghis 
had  the  quitclaim  deeds  prepared  by  his  at- 
torney, and  the  deeds  were  carried  to  Mr.  W. 

J.  Flshbume  of  the  then  firm  of  nihburDe^l^ 
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&  Padgett,  In  order  that  he  might  have  them 
executed,  llr.  Elshbume  was.  about  to  go 
awa7  oa  a  trip  and  turned  over  the  papers 
to  his  copartner,  Mr.  Padgett,  In  order  that 
he  might  procure  the  execution  of  them. 
Seven  oC  the  heirs  of  Edward  (XQuln  exe- 
cuted quitclaim  deeda  There  was  no  money 
paid  for  those  deeds  to  tlie  hdn  of  Edward 
O'Qnln. 

This  action  Is  brought  by  tb»  hetzs  of  Ed- 
ward O'Quin  to  set  aside  these  deeds,  on 
account  of  mistake  of  fact  and  ftaud.  The 
clrcnit  decree  was  in  favor  of  plaintiff. 
From  this  Mr.  Wl^ns  appealed  on  the 
ground  that  the  preponderance  of  the  evi- 
dence was  against  the  finding. 

There  is  confiict  of  testimony  as  to  what 
Mr.  FLshbume  told  Mr.  Padgett  and  what 
Mr.  Padgett  told  tiie  heirs  of  Edward  O'Quin. 
Mr.  Vlahbume  says  he  told  Mr.  Fad^tt  of 
the  defect  and  that  the  deeds  were  a  mere 
matter  of  form.  Mr.  Padgett  testified  that 
be  has  no  recollection  of  this  and  Is  sure 
that  he  did  not  so  understand  Mr.  Fish- 
bume,  but  that  he  merely  told  them  that  the 
deed  was  to  enable  Mr.  Fletcher  to  sell  his 
land  and  that  the  deeds  would  back  up  what 
their  father  had  done.  It  is  a  pleasure  to 
state  that  no  fraud  is  alleged  against  Mr. 
i<'istibnrne  or  his  partner,  Mr.  H.  R.  Padgett 
Memory  Is  unreliable,  and  a  witness  may, 
with  perfect  honesty  make  a  statement  that 
Is  not  In  accordance  with  the  facts.  Mr.  D. 
L.  Smith,  one  of  the  witnesses  to  the  deed 
of  Mrs.  Mary  Crosby  (one  of  the  O'Quin 
heirs),  said  that  Mr.  Padgett  told  Mrs.  Cros- 
by  that  the  deed  was  "a  mere  form  to  cure 
the  defect"  The  grantors  state  that  Mr. 
I'adgett  told  them,  "There  Is  nothing  In  it 
for  you  or  against  yon."  Subsequently  Mr. 
Flshbume  said  he  regarded  the  deeds  as 
merely  formal.  It  is  entirely  probable  that 
Mr.  Flshbume,  who  knew  what  the  defect 
was,  and  who  considered  the  absence  of  the 
words  "heirs"  as  purely  formal,  should  have 
told  his  partner,  and  the  partner  should  have 
told  the  O'Qnlns,  and  then,  the  whole  subject 
being  new  to  him,  he  has  forgotten. 

It  will  be  observed  that  the  theory  of  the 
appellant  and  his  attorneys  still  is  that  these 
deeds  are  merely  formal.  Are  they  merely 
formal?  It  appears  that  they  are  not  Ap- 
pellant speaks  of  the  omission  of  the  word 
"heirs."  The  word  was  not  omitted.  It  was 
stricken  out,  and  so  Important  was  it  that  at- 
trition was  called  to  it  before  the  deed  was 
executed.  It  certainly  was  not  Inadvertent 
Hie  0*QnlnB  may  not  have  known  It,  and  did 
not  but  they  had  a  substantial  right,  whldi 
was  a  fee  In  reversion,  after  the  expiration 
of  the  lif6  estates.  The  whole  estate  is  es- 
timated at  about  17.000  and  advancing  in 
valua  What  Mr.  Fletdier  needed  was  a  con- 
v^ance  of  this  Interest  A  life  estate  is 
roughly  estimated  at  one-half  of  the  whole. 
The  O'Qnlns  were  asked  to  convey  about  $3,- 
600  worth  of  property  for  nothing^  and  to 


make  the  conveyance  wlttiout  an  hou  Cor  re- 
fiectlon  or  Investigatloa  The  deeds  are  sp(A- 
en  of  as  aultclalms.  In  one  sense  they  are, 
in  that  there  Is  no  warranty  clftua&  Bapalje 
&  Lawrence  Law  Dictionary:  "Quitclaim  is 
a  release  or  aoanltttng  of  a  man  ft»r  an  ac- 
tion that  he  (the  release^  hath  taken  or 
might  have  against  blm."  Popular  it  may 
be  taken  to  be  the  relinquishment  of  an  un- 
certain claim,  ^e  usual  words  of  a  qutt- 
daim,  **ranlae,  release  and  forever  quit* 
daim**  are.  not  In  the  deeds.  They  are 
straight  conveyances  of  "all  my  right,  title, 
and  interest  in  Cam  Farm.**  Besides  that; 
the  consideration  for  which  these  deeds  ww 
executed  did  not  exist  There  was  no  money 
constderatlon.  Two  other  considerations  are 
set  m>:  (1)  To  oiable  their  neighbor  to  get 
what  he  thought  he  had  bought  0!)  To  sus- 
tain their  tether's  deed.  When  they  found 
that  the  deeds  did  not  and  were  not  Intend- 
ed to  sustain  the  deed  of  their  fother,  but 
really  to  defeat  It  as  to  the  most  valuable 
portion,  they  have  brought  this  action  to  un- 
do what  they  did  under  a  mistake.  The 
statement  of  Jacob  O'Quin  does  not  have  the 
effect  the  apiKllant  claims.  Jacob  O'Quin 
said.  In  a  conversation  with  his  neighbor, 
"If  it  wasn't  for  one  party  trying  to  beat  the 
other,  that  he  (Jacob)  would  not  have  any- 
thing to  do  with  It"  It  was  a  high  and 
noble  purpose  to  convey  away  rights  to  sob- 
taln  the  supposed  deed  of  their  father,  but 
quite  another  to  do  what  would  deprive  a 
bona  fide  purchaser  of  bis  title  under  that 
deed.  There  is  also  quite  a  difference  be- 
tween making  a  conveyance  to  enable  a  neigh- 
bor to  get  what  he  thought  he  had  purchased, 
and  making  a  conveyance  to  enable  a  stran- 
ger to  get  what  he  did  not  purchase. 

Was  there  fraud?  There  was.  Rapalje 
&  Lawrence  Law  Dictionary:  "Fraud  is  used 
in  many  senses,  but  the  point  common  to  all 
of  them  is  pecuniary  advantage  gained  by 
unfair  means."  The  pecuniary  advantage 
here  was  that  Mr.  Wiggins  would  get  tbe 
timber  for  which  he  was  not  to  pay.  Tbe 
unfair  means  was  to  secure  deeds  to  the  prop- 
erty of  great  value,  under  the  statonent 
that  the  deeds  were  merely  a  formal  proceed- 
ing to  cure  an  omission.  It  makes  no  differ- 
ence that  the  attorneys  were  honest  and  not 
coDSdouB  of  the  advantage.  Indeed,  the  more 
honest  and  reputable  they  were,  the  more 
likely  were  th^  to  secure  the  advantage. 
As  a  matter  of  law,  the  principal  is  responsi- 
ble tot  the  acts  of  the  agent  and  the  affeut 
is  charged  with  the  knowledge  of  the  princi- 
pal. Combining  therefore  the  act  of  tbe 
SLBeat  with  the  knowle^  oi  tbe  principal, 
can  it  be  doubted  that  It  was  unfair  to  send 
to  the  O'Qnlns,  people  of  little  edncatton, 
at  the  hands  of  highly  honorable  gmtlemoi, 
deeds  already  prepared  tor  Immediate  execu- 
tion, and  state  that  the  result  dertred  was  te 
help  their  neighbor  and  sustain  tbeix  father? 


We  think  not,  and  find  thaj 
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It  Is  Bald,  bowever,  that  this  anlt  la  really 
In  the  Interest  of  the  Thayer  people,  and 
that,  by  reason  ot  a  contract  between  the 
Thayer  people  aod  the  heirs  of  O'Qnin,  the 
Thayers  will  get  the  land.  It  Is  said  that, 
where  equities  are  equal,  the  courts  will  not 
interf^e;  that  If  these  deeds  are  afflrmed  the 
Thayers  will  lose  the  timber  for  which  th^ 
liave  paid,  but  If  they  are  canceled  Mr.  Wig- 
gins will  pracUcaily  lose  the  land  for  which 
he  has  paid.  The  contract  between  the  Thay- 
ers and  the  O'Qulns  is  not  before  the  court 
for  enforcement,  and  we  can  make  no  finding 
as  to  Its  validity.  Suppose,  howoTer,  that 
that  contract  is  binding;  the  equities  of  the 
parties  are  not  equal.  Mr.  Wiggins  would 
not  undertake  the  purchase  until  he  found 
that  by  this  plan  he  could  get  the  timber  for 
which  he  was  not  to  pay,  and  thereby  defeat 
the  right  of  the  Thayers  to  the  tlmbra.  The 
Thayers  did  not  more  in  the  matter  until 
tbey  fbund  that  their  timber  was  in  danger. 
The  purpose  to  defeat  another  la  fraud.  See 
Lowry  t.  Plnson,  2  Bailey,  324,  23  Am.  Dec 
140;  Magovern  t.  Richards,  27  S.  O.  286,  287. 
3  8.  £.  340;  Gerald  t.  Gerald,  28  S.  O.  444. 
6  S.  K.  290.  The  purpose  to  protect  yourself 
ia  not  Whether  the  means  by  which  they 
seek  to  protect  is  or  ia  not  firaudulent  is  not 
b^re  this  court  There  was  no  abuse  of 
discretion  in  requiring  appellant  to  pay  the 
costs  and  dldrarsements  of  this  suit 

The  Judgment  appealed  firom  la  affirmed. 

GARY,  C,  J.,  concurs.  HTDBIOK  and 
WATTS,  JJ.,  concur  in  the  result 

(K  s.  c.  74) 

HILLAB  r.  BANE  OF  GOLUUBIA. 

(Supreme  Court  of  South  OaroUna.    Oct  29, 
1913.) 

1.  Baites  and  Banking  (8  1S4*)— DuposriB— 

SeT-OfP— BUBDEN  or  PBOOT. 

A  bank  seeking  to  charge  against  deposits 
dae  a  depoBltor  money  paid  on  the  depositor's 
debt  without  his  authority  mast  plead  and 
prove  that  the  depositor  ratified  such  payment 
by  adopting  it  for  his  own  use,  and,  in  the  ab- 
aence  of  an  appropriate  pleading,  evidence  of 
■nch  A  ratification  is  ioadmissible. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  »  602-U2,  616,  610,  618- 
633;  Dec.  Dig.  |  IM.*] 

*2.  Banes  and  Banking  (f  154*)— Deposits— 

Action— BviDBNOK. 

In  an  action  by  depositor  to  recover  the 
bslanee  of  an  account  kept  In  her  name  as  an 
individual  where  the  bank  songht  to  set  off 
payment  of  checks  signed  by  her  as  administra- 
trix, iu  which  capacity  she  kept  another  ac- 
count, her  husband's  will,  under  which  she  was 
acting.  Is  inadmlsaible  in  evidence,  where  It  ap- 
peared that  the  moneys  in  both  accounta  belong- 
ed to  her  individually. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking.  CeaL  Dig.  $8  502-^12.  516,  616,  518- 
533;  Dee.  Dig.  8  164.*] 

8.  Afpkal  and  B^bob  a  1063*)— Rbtibw— 
iMSTBUonoN— Curb  of  Ebbob  xh  Adhis- 
sion  of  Etidenoe. 

In  en  action  by  depositor  for  the  balance 

of  BLD  account  liept  in  her  name  as  an  individ- 


ual, where  her  husband's  will  was  improperly 
admitted  in  evidence  upon  the  theory  that  mon- 
eys kept  by  her  in  account  as  administratrix 
belonged  to  his  estate,  the  error  was  not  cured 
by  the  charge  in  which  the  court  properly  con- 
cluded that  the  moneys  in  the  account  as  ad* 
ministratrlx  belonged  to  her  Individoally,  where 
his  remarks  as  to  that  matter  might  not  have 
been  understood  by  the  Jury  as  a  charge  to 
them,  being  prefaced  by  the  statement  that 
what  he  was  saying  was  not  so  much  for  the 
jury  as  for  the  benefit  of  counsel  in  case  be 
erred, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8!  4178-41S4 ;  Dec.  Dig.  S 
1053.*] 

4.  Apfbal  and  Ebbob  Q  1050*>— Review— 

PbEJUDICIAL  EkBOB. 

In  an  action  by  a  depositor  for  the  balance 
of  an  account  kept  by  her  individually,  where 
it  appeared  that  she  had  another  account  in  ber 
name  as  administratrix,  although  all  the  money 
belonged  to  her  as  an  individual,  the  improper 
admission  of  her  husband's  will  on  the  theory 
that  the  latter  account  did  not  belong  to  her 
absolutely,  and  hence  the  bank  could  not  set 
off  as  ajptinst  the  individual  account  the  pay- 
ment of  chedu  aigned  aa  adminiitratrlx,  is 
prejudicial  to  the  bank. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  1068,  1069^  41S3-4167, 
4166:  Dec.  Dig.  {  1050.*] 

6.  Tbiai.  a  193*)— iNSTBucnoxB— Gkabob  on 

Facts. 

A  diarge  is  not  improper  as  a  chai^  on 
the  facts  merely  because  it  does  not  state  hypo- 
thetically  facts  which  are  admitted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  432-484;  Dee.  Dig.  |  192.*] 

6.  Tbial  (I  146*)— Action  fob  Deposit— Ih- 

STBUCTIONS. 

Where  a  customer  carried  two  deposits  in 
a  bank,  one  as  administratrix  and  one  individ- 
ually, the  fonds  In  t>oth  of  which  were  her  in- 
dividual property,  and  anthorized  her  agent  to 
sign  her  name  to  checks  on  the  administratrix 
account  and  the  bank,  by  directions  of  the 
agent  charged  checks  signed  as  administratrix 
to  the  individual  account  an  instruction  iiT  an 
action  for  the  balance  on  that  account  which 
withdrew  from  the  jury  the  question  whether 
the  course  of  dealing  between  the  parties  justi- 
fied the  bank  In  belfeviog  the  agent  within  his 
powers  1q  directing  tiie  checks  to  be  charged  to 
the  individual  account,  was  improper;  there 
being  some  evidence  the  plainUfF  had  at  a  pre- 
vious time  carried  two  accounts,  on  both  of 
which  the  agent  was  authorized  to  draw. 

[Ed.  Note.— For  other  cases,  see  Tiial,  Cent. 
Dig.  81  328.  341 ;  Dec  Dig.  |  148.*] 

7.  Appbai.  and  S^ob  (I  215*)— Pbesbhta- 

TION  OF  GBOUNDS  OP  REVIEW  IN  GOUBT  BE- 
LOW—O  BJECTIO  N  S—NeCESSITT. 

No  advantage  can  be  taken  of  a  charge 

which  misstated  the  issues  where  It  was  not 

made  thb  ground  of  objection  below. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Gent  Dig.  88  1309-1314;  Dec  Dig.  8 

215.*] 

8.  TBIAL  (8  191*)— iNSTBUCnONS^-CKABGE  ON 

Facts. 

A  charge  which  assumes  a  disputed  ques- 
tion of  fact  is  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  81  42(^31,  435;  Dec  Dig.  8  ^91*} 

9.  TaiAL   (8  253*)— IHOTBUOTIONS— lONOBINO 

Issues. 

Where  a  depositor  carried  two  accounts, 
one  as  administratrix  and  one  Individually,  both 
however  being  her  individual  property,  an  in- 
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straetlftt.  In  an  action  for  a  balanca  on  the 
indlTldmti  aeconnt  to  which  the  bank  had 
chured  check!  tigned  as  administratrix,  being 
directed  so  to  do  by  the  depoBltor'i  agent,  who 
was  authorized  to  sign  checks  on  the  adininiB- 
tratrix's  account,  that  defendant  could  not  re> 
cover  anleas  It  proved  that  the  checks  were 
signed  by  the  depositor  herself  was  improper 
as  ignoring  the  issoe  of  the  agent's  authorit7i 
real  or  apparent,  to  direct  the  checks  to  be 
charged  to  the  inoiTidnal  aeeonnt. 

iEd.  Note.— For  other  cases,  see  Trial,  Cent, 
r  H  61A-«28;  Dea  Dig.  S  268.*] 
10.  PxnrozFAL  ard  Aoert  (|  119*>— Lzabil- 

JTT  OF  AGEITP— BUBDKN  OF  PBOOF. 

A  principal  who  would  escape  liability  for 
the  acts  of  his  agent,  done  within  the  apparent 
scope  of  the  agency,  on  the  groond  that  the 
acenfs  authoribr  was  limited,  has  the  burden  of 
proving  the  limitation  and  notice  there<tf  to  the 
third  party. 

[Ed.  Note.— For  other  cases,  sot  Prindpal 
and  Agent,  Cent.  Dig.  i|  891-401;  Dee.  Dig. 

I  iia^i 

U.  Tbzai.  a  266*)  —  IiTBTBUonoNa  —  Bs- 

QirSSTB. 

Where  the  charge  la  desired  on  a  n>edal 
phase  of  the  case,  It  must  be  brought  to  the  at- 
tention of  the  conrt  by  request  to  chaise,  and, 
In  the  absence  of  an  appropriate  reqaest,  the 
gfrinc  of  a  mere  ffeneral  charge  is  not  error. 

[Ed.  Note.— For  otiier  cases,  see  Trial,  Gent 
DiiE.  K  628-641;  Dea  Dig.  1  266.*] 

Appeal  from  Gonmion  Fleas  Circuit  Court  of 
BIcbland  County ;  T.  H.  Spain,  Judse. 
,   *Tro  be  officially  reported." 

Action  by  Nannie  B.  Hlller  against  tiie 
Bank  of  Columbia.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

See,  also,  92  S.  a  445,  76  S.  E.  780. 

D.  W.  Boblnson,  of  Columbia,  for  appel- 
lant Frank  TinnpklnB,  of  GolnmUa,  fbr 
respondent 

HYDBICK,  J.  A  abort  time  after  her  boa- 
band's  death.  In  1904.  plaintiff  collected  a 
policy  of  inaaranee  on  his  life,  which  was 
payable  to  her,  In  her  own  ris^t,  de* 
posited  the  money  In  the  defraidant  bonk  to 
her  credit  as  "Nannie  B.  HlUer,  Adm'x.** 
Her  husband  left  a  will  of  which  she  waa 
executrix,  and,  after  his  death,  she  continued 
a  mercantile  business  in  which  he  had  been 
engaged,  though  she  was  not  authorised  to  do 
80  by  the  wUL  Her  brother-in-law,  John  G. 
HlUer,  was  her  agent  In  the  management  of 
tlm  business;  He  made  deposits  to  her  cred- 
it on  her  said  account  at  bank  and,  in  doing 
so,  qlgned  her  name  in  the  lnd(tt8dnent  of 
diecka  payable  to  h^  order  and  signed  her 
name  to  che^s  on  said  account  She  also 
drew  checks  on  said  account  She  testified 
that  at  first  she  drew  all  the  checks  herself 
but  later  she  gave  him  authority  to  sign  her 
name  to  checks.  She  also  said  that  In  sign- 
ing her  name,  he  tried  to  Imitate  her  signa- 
ture, and  the  testimony  showed  that  it  was 
difficult  for  even  an  expert  in  handwriting 
to  distinguish  them. 

On  April  19,  1910,  phLlntlfl  deposited  $200 
in  the  defratdant  bank  to  bar  credit  as  "Nan- 


nie B.  Hlller,"  without  "Adm'x"  added.  Some 
time  In  June  thereafter  a  number  of  checks 
were  presented  at  the  bank,  signed  *'Nannle 
B.  Hlller,  Adm'x,"  payment  of  which  would 
have  overdrawn  that  account  The  bank  waa 
about  to  return  them  unpaid,  when  John  G. 
Hlller  happened  to  go  Into  the  bank,  and. 
on  his  attention  having  been  called  to  the 
matter,  he  directed  the  bank  to  charge  them 
to  Mrs.  Hiller*s  personal  account  saying  tbnt 
it  was  all  hers— her  business.  This  was 
done,  and  the  amount  to  i^lntiirs  credit  was 
thereby  exhausted,  except  13  cents,  about 
which  there  Is  no  controversy.  The  bank 
having  refused,  on  demand,  to  pay  Mrs.  Kil- 
ler the  $200  80  deposited  by  her,  she  brought 
this  action  to  recover  said  sum.  The  defense 
was  that  the  money  had  been  paid  out  on 
checks  drawn  by  her  or  her  authorized  agmt 
The  defendant  attempted  to  show  ttiat  the 
checks  wbldti  had  been  charged  to  her  per- 
sonal  account  were  signed  by  the  plaintiff 
herself,  and  the  evidence  waa  conflicting  as 
to  whether  ahe  or  John  O.  HiUer  signed 
Qiem.  She  admitted  that  she  signed  one  tta 
965.20,  which  paid  for  a  bale  of  cotton  bought 
at  the  store,  but  denied  signing  the  others. 
The  one  die  admitted  signing  did  not  Iuto 
"Adm'x"  after  her  signature.  The  others 
did.  A  number  of  handwrltittg  experts  tes- 
tified that  lu  their  opinion,  ahe  signed  most 
if  not  all,  of  them.  The  bank  contended  far- 
ther that  the  course  of  dealing  between  it 
and  plaintiff  and  John  O.  Hlller,  with  the 
knowledge  and  acquiescence  of  plaintiff,  bad 
been  such  that  it  waa  Juattfled  In  obeying 
his  directions  to  charge  the  checks  to  her 
X>ersonal  account  In  suppwt  of  tiiat  eoaten- 
tlon*  beaidfla  the  other  teaUmony  ahowing  the 
general  course  of  dealing,  it  introdnoed  tea- 
tlnumy  to  the  tftect  that  on  a  former  occa- 
sion plaintiff  had  two  accounts  at  the  bank, 
and  John  G.  Hlller  was  allowed  to  draw 
checks  on  both. 

.  {1]  Defendant  also  soui^t  to  ahow  that  ttie 
"Adm*x"  checks  which  had  beoi  charged  to 
plalntUTs  personal  account  were  drawn  to 
pay  her  own  debta  for  the  purpose  of  asldng 
that  aa  both  fnnda  were  held  1^  tex  In  ber 
own  right  It  be  allowed  to  set  off  said  idiecks 
against  the  amount  to  her  credit  on  tiie  per; 
Bonal  account  The  court  excluded  the  tea- 
timony  and  ruled  out  the  defense  on  the 
ground  that  it  h^  not  bem  pleaded  In  tlie 
answer.  In  this  connection  we  may  dispoee 
of  the  exceptions  based  upon  that  ruling. 

On  the  first  appeal  <02  S.  a  44{^  8.  B. 
789)  this  court  said  with  regard  to  tluit 
defense:  "To  avoid  misunderstanding,  we  t»> 
fer  to  another  point  not  properly  made  bx 
the  appeal.  When  the  depositor  has  not  u- 
slgned  his  demand  against  the  bank  by  check 
or  otherwise,  the  right  of  the  depositor  to 
demand  hia  balance  Is  subject  to  the  right 
of  the  bank  to  set  off  against  the  balance  any- 
debt  doe  by  him  to  the  bank;  and  this  rigbt 


•For  othwr  aaam  sM  aunt  topic  aad  sseUsn  NUHBBR  la  Ztao.  Dig.  *  Am.  DlgCiS^^lbbi 
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of  the  bank  extends  to  a  demand  of  the  bank 
for  money  paid  oat  on  the  depositor's  debts 
without  his  authority,  If  the  depositor  subse- 
qnently  ratlfles  the  payment  by  adopting  It 
for  hla  own  benefit  Lowrance  t.  Bobertson, 
10  S.  a  8;  27  Cyc.  838;  Crumliah'a  Adm'r  v. 
Central  Imp.  Go.  et  aL,  38  W.  Va.  390.  18  & 
m  4S6.  23  U  R.  A.  120,  4S  Am.  St.  Rep.  872, 
note.  But  the  burden  would  be  on  the  bank  of 
properly  pleading  and  proving  such  defense. 
This  subject  Is  referred  to  In  the  exceptions, 
but  the  defense  was  not  alleged  In  the  an- 
swer, nor  was  evidence  on  the  point  offered." 
Notwithstanding  the  plain  declaration  of  the 
court  that  the  defense  had  not  been  pleaded, 
and  that  It  could  not  avail  defendant,  un- 
less pleaded,  no  efCort  appears  to  have  been 
made  to  obtain  leave  to  plead  It.  Therefore 
there  was  no  error  In  excluding  the  efMenee 
offered  to  prove  It. 

[2]  Prevlons  to  tlte  flnt  trial.  Ilie  defend- 
ant bad  set  np  in  its  answer  fbB  defense  that 
plalntUt  bad  mingled  her  own  fnnda  with 
those  <tf  ber  httsbaad'a  wtato  In  ber  acooimt 
at  tbe  bank  uid  bad  drawn  them  out  from 
time  to  time;  On  platntlflCs  motion  tbls  de- 
tean  and  all  tbe  auctions  of  tbe  answer 
relatlTs  to  the  will  of  xOalntUPs  bnsband 
and  bis  estate,  and  the  mingjOng  of  tbm  funds 
tbereof  wlUi  plaJntUFs  own  fondSi  were 
stiicken  out;  and  on  tba  former  appeal  it 
was  beld  that  there  was  no  revaraible  error 
In  striking  oat  those  allegations  because  the 
uodlspnted  evidence  made  only  one  Issue, 
to  wit,  wbetber  the  money  deposited  by  plain- 
tifft  which,  according  to  tbe  undisputed  evi- 
dence, was  her  own.  had  been  drawn  out  by 
ber  or  by  her  authorised  agent,  and  that 
that  Issue  was  raised  by  the  ail^tlon  of 
tbe  answer  that  It  had  been  so  drawn  out 
Notwithstanding  this  ruling,  on  the  second 
trial  in  the  court  below  the  plaintiff  was 
allowed,  against  the  objection  of  tbe  defend- 
ant, to  Introduce  her  husband's  will,  and 
her  attorney  was  allowed  to  argue  therefrom 
to  the  jury  that  she  had  two  funds  in  the 
bank,  one  of  her  husband's  estate  and  one 
of  her  own ;  and  the  court  refused  to  Charge 
defendant's  request  that  the  will  was  not 
material  to  the  issues  In  the  case,  and  that 
It  gave  plaintiff  no  authority  to  carry  on  the 
mercantile  business  fbr  five  years  after  her 
husband's  death. 

The  will  was  improperly  admitted.  be< 
cause,  on  the  second  trial  as  on  the  first, 
the  undisputed  evidence  was  that  the  money 
depofdted  in  both  accounts  belonged  to  plain- 
tiff in  her  own  right  Therefore  the  admls- 
sdoQ  of  the  will  could  only  confuse  the  issue. 

[3]  It  might  have  been  held  that  the  error 
in  admitting  it  was  cured  by  the  charge,  be- 
cause the  court  correctly  concluded  and  beld 
that  thue  was  no  testimony  that  any  estate 
money  was  deposited  in  the  "Adm'x"  ae- 
count,  if  it  were  clear  that  the  Jury  under- 
stood that  holding  as  an  instruction  to  tbem. 
Bat,'  la  tbe  beginning  of  what  Is  set  out  In 


tbe  record  as  the  diarge,  his  honor  said: 
"What  I  shall  say  In  the  bediming  is  not  so 
mnch  for  the  jury  as  it  is  for  the  benefit  of 
counsel  In  the  case,  in  the  event  I  err  In 
saying  it"  Upon  consideration  of  his  honor's 
subsequent  remarks  on  the  subject  it  la 
by  no  means  clear  that  he  Intended  any  of 
them  as  Instructions  to  the  jury,  or  that  the 
jury  would  have  been  warranted  in  accepting 
and  acting  upon  them  as  such.  And  it  was 
not  until  he  came  to  the  point  In'his  remarks 
where  he  said  that  he  thought  it'  was  his 
dnty  to  submit  only  one  question  to  the  jury 
that  we  can  say  with  certainty  that  be  was 
addressing  hla  remarks  to  the  jury. 

[4]  We  have  often  held  that  tbe  admission 
of  testimony  wtildi  is  merely  Irrdevant  will 
not  be  ground  for  the  reversal  of  a  judgment 
nnlesB  it  Is  made  to  appear  that  It  was 
prejudicial;  and  we  are  loath  to  disturb  a 
judgment  upon  such  grounds.  But,  under 
the  circumstances  above  stated,  we  are  not 
prepared  to  say  that  tbe  error  was  not  prej- 
udicial, especially  as  the  court  refused  to 
dbarge  defendant's  request  with  regard  to 
the  rdevancy  of  the  will  and  the  absence 
of  authority  therein  to  plaintiff  to  continue 
the  mercantile  business  after  her  husband's 
death. 

[S]  We  do  not  agree  with  appellant  that 
his  honor  charged  on  the  facts,  whm  he 
said  to  the  jury:  "And  she  says  she  opened 
one  on  this  side,  called  individual  account; 
she  would  have  had  the  right  to  say  to  John 
Q.  HiUer:  'Tou  may  check  on  this  adminis- 
tratrix account  Too  may  draw  checks  on 
It  and  Edgn  my  name  to  them,  and  Qie  bank 
is  authorized  to  pay  those  checks;  but  yon 
cannot  sign  checks  on  this  individual  ac- 
count I  alone  shall  draw  checks  on  that' 
If  she  did  that  she  did  what  she  had  the 
right  to  do."  The  facts  stated  were  all  ad- 
mitted or  undisputed,  and  we  have  frequent- 
ly held  that  the  trial  judge  does  not  violate 
the  inhibition  against  chargiug  on  the  facts, 
when  he  states  admitted  or  undisputed  facts 
as  a  basis  of  applying  the  law.  It  would 
sound  absurd,  even  to  an  Intelligent  lay- 
man,  to  hear  a  trial  Judge  stating  hypothetl- 
cally,  in  his  charge  to  the  jury,  facts  which 
are  admitted  or  undisputed.  In  prohibiting 
judges  from  charging  on  the  facts  and  from 
stating  the  testimony,  the  purpose  of  the 
lawmakers  was  to  prevent  the  Jndge  £rom 
becoming  a  participant  directly  or  Indirect- 
ly, in  the  decision  of  disputed  issues  of  fact 

[I]  But  we  think  his  honor  erred  when  he 
further,  said,  in  the  same  connection:  "And 
If  John  G.  HlUer  was  authorized  to  draw 
on  this  account  and  instead  he  drew  on  this 
account,  he  did  what  he  had  no  right  to 
do,  and  If  the  bank  paid  the  checks,  they 
did  what  they  had  no  right  to  do."  The 
last  sentence  of  this  Instruction  eliminated 
from  the  consideration  of  the  Jury  the  con- 
tention of  the  bank  that  the  course  of  deal- 
ing between  tbe  parties  bad  been  such  as  to  , 
justify  the  conclusion  tha£, J^^;<l»  Lc 
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within  tbe  scope  of  his  anthorlty  when  he 
directed  the  checks  In  questloa  charged  to 
plaintifTs  personal  account  It  also  with- 
drew from  their  consideration  the  knowledge 
or  lack  of  knowledge  of  the  bank  of  the 
limitation  of  the  authority  of  Hlller  to  draw 
checks  on  only  one  account,  which,  In  view 
of  the  testimony  of  the  previous  course  of 
dealing,  was  an  important  element  in  de- 
termining whether  the  bank's  defense  should 
be  sustfilned. 

The  rule  Is  that  the  principal  is  responsi- 
ble for  the  acts  of  his  agent  done  within  the 
scope  of  his  authority,  real  or  apparent. 
An  agent  is  clothed  in  law  with  all  the  au- 
thority which  his  principal  holds  him  out  as 
having,  or  knowingly  allows  him  to  hold 
himself  out  as  having.  Therefore  if  the 
plalntlCF,  by  her  course  of  dealing  with  the 
bank,  through  Hlller,  held  him  out  as  hav- 
ing the  authority  which  he  exercised,  or 
knowingly  allowed  him  to  exercise  such  an* 
ttaorlty  and  acquiesced  Id  It,  and  if  the  cir- 
cumstances were  such  that  a  reasonably 
prudent  person  would  have  concluded  there- 
from that  he  bad  such  authority,  the  bank 
was  justified  in  obeying  his  directions,  and 
Its  defense  should  be  sustained.  Welch  v, 
Clifton,  65  S.  C.  668.  33  S.  E.  739;  Blow- 
ers V.  Railway,  74  S.  C.  221,  54  S.  B.  868; 
31  Cyc.  13.31-1335.  The  testimony,  especial- 
ly that  which  tended  to  show  that,  on  a 
previous  occasion,  two  accounts  had  been 
kept,  and  HUIer  drew  on  both,  with  the 
knowledge  and  acquiescence  of  plaintiff, 
made  an  issue  of  fact  whether  the  bank  was 
Justified  in  Its  course,  and  the  court  invaded 
the  province  of  the  Jury  In  charging  that 
it  bad  no  right  to  do  what  It  did,  under  the 
facts  stated  In  the  hypothesis.  Bulst  Co. 
V.  MercantUe  Co..  73  S.  C.  48,  52  S.  B.  789. 

[7]  The  court  erred  in  stating  the  bank's 
contention  to  the  Jury,  saying:  "The  bank 
contends  that  these  ten  checks  (the  "Adm'x" 
checks  which  had  been  charged  to  idaintUTs 
personal  acconnt)  were  on  tills  acconnt  call- 
ed individual  account,  not  to  be  drawn  on 
by  John  G.  Hlller  at  all.  but  by  Nannie  B. 
Hlller."  The  bank's  contention  was  not  that 
said  <^ck8  were  drawn  on  the  personal  ac- 
count but  that,  notwithstanding  they  were 
drawn  on  the  "Adm'x'*  account,  they  were 
drawn  by  Mrs.  Hlller  herself ;  and.  as  there 
was  not  enough  money  to  her  credit  in  that 
account  to  pay  them,  she  must  be  held  to 
have  intended  that  they  should  be  paid  out 
ot  the  other  account  With  one  exception, 
the  checks  showed  on  their  face  tliat  they 
were  drawn  on  the  "Adm'x"  account  The 
bank  further  contended  that  it  was  within 
Its  rights  in  obeying  HUler's  direction  to 
charge  the  checks  to  plaintilTs  personal  ac- 
count This  error  would  not,  however,  be 
ground  fbr  reversal  of  the  Judgment  be- 
cause It  was  the  dnt^  of  defendant's  attor- 


ney to  pay  attention  to  the  charge  and  to 
call  attention  of  the  court  to  the  error  in 
stating  his  contentions.  We  have  frequently 
held  that  if  counsel  sit  by  and  allow  the 
court  to  misstate  the  Issues  or  th^r  con- 
tentions, without  calling  attention  to  it  and 
asking  that  it  be  corrected,  they  will  not  be 
allowed  to  take  advantage  of  it  on  ai^>eaL 

[I]  But  the  Instruction  was  farther  er- 
roneous in  that  It  Involved  a  charge  on  the 
facts,  in  so  far  as  the  court  said  of  the  In- 
dividual account,  that  it  was  "not  to  be 
drawn  (on)  by  John  O.  Hlller  at  all  but 
by  Nannie  E.  Hlller."  Whether  John  G. 
Hlller  had  authority  to  draw  on  that  ac- 
count was,  as  we  have  seen,  an  issue  of  fact 
which  was  exclusively  for  the  Jury. 

[I]  We  think  also  that  his  honor  narrow- 
ed the  Issue  too  much  when  be  told  the  Jury 
that  the  bank  must  prove  that  "the  ten 
checks  in  issue  drawn  upon  it  (the  Individual 
account)  were  drawn  rightly,  to  wU,  drawn 
by  Nannie  B.  Hlller."  This  instruction  left 
out  of  view  this  very  material  feature  of  the 
defense  that,  even  if  the  checks  were  drawn 
by  John  O.  HiUer,  stUl  if  he  had  authority, 
real  or  appar^t  to  direct  the  bank  to  charge 
them  to  Mrs.  Hill«r*8  personal  account,  the 
bank  had  the  right  to  do  so.  His  anlluirity 
to  draw  the  checks  on  the  "Adm'x"  account 
was  admitted,  and  they  were  so  drawn,  so 
that  the  question  whether  the  plalntUf  drew 
those  idiedts  herself  was  not  the  sole  ques- 
tion at  Issue,  nor  was  a  finding  that  she 
did  not  draw  them  herself  conclusive  of  the 
bank's  defense. 

[10,11]  Appellant  contends  that  his  honor 
erred  In  dialing  tliat  when  plalntiH  proved 
that  she  put  the  money  in  the  bank,  the 
burdtti  wa^  upon  the  bank  to  show  that  it 
was  rlghtlar  paid  out  As  a  general  pn^Kwl- 
tlott  that  was  a  correct  statement  of  the  law, 
and  from  the  context  it  appears  that  the 
court  had  In  mind  only  the  geueral  rule  in 
such  cases.  It  is  true,  as  contended  1^  ap- 
p^nt  tiial;  when  a  general  agracy  b 
shown,  the  burden  Is  upon  the  principal  who 
would  escape  liability  for  Qie  acta  of  his 
agent  done  within  the  appar^t  scope  of  the 
agency,  on  the  ground  that  the  agent's  au- 
thority was  limited,  to  prove  the  limitation 
and  notice  thereof  to  the  other  party.  Wha- 
ley  V.  Duncan,  47  S.  a  147,  25  S.  B.  54: 
Lowry  t.  Bailroad  Co.,  82  S.  G.  43,  75  & 
B.  278  ;  81  Cyc.  1M4.  But,  as  the  principle 
for  which  appellant  cratends  arose  out  of  a 
special  idiase  of  the  case,  it  should  baTe 
been  brought  to  the  attention  of  the  court 
by  a  request  to  charge. 

Judgmmt  revised. 

OART.  a  J.,  and  FRASBB,  J.,  concur. 
WATTS,  J.,  was  absent  at  the  hearing  and 
did  not  participate  in  the  decision  of  tblB 
casa 
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a»  o«.  7») 

CHATTANOOGA  &  C.  I.  RY.  CO.  T.  MORRI- 
SON. 

(SDprem«  Court  of  Georgia.    Oct  16^  1913.) 
(WMna  itf  a«  Oourt.) 

1.  ElXXCUTOBS  AHD  ADKIHIBTBATOBS  (|  122*) 

—  Tkupobabt  Adhznistbatob— Rxohtb  to 
Sue. 

Where  an  Inatrament  was  proponnded  an 
a  vill,  and  a  caveat  was  filed  thereto,  and 
pending  the  ensuing  litigatioQ  on  the  issue  of 
devisaTit  vel  non  a  temporar;  administrator 
waa  appointed  under  dvil  Code  1910.  4.3938, 
snt^  temporary  admlidstrator  eotild  file  an 
equitable  petition  to  enjoin  a  railroad  companj 
from  unlawfully  taking  poasession  of  a  strip 
of  land  forming  part  of  a  tract  left  by  the  de- 
cedent, and  constructing  its  road  and  operating 
the  aame*  without  flrat  acquiring  tlie  right  to 

do  BO. 

(Ed.  Note.— For  other  cues,  see  Executors 
and  Administraton,  Cent  IMg.  U  ^4-485%; 
Dec.  Dig.  S  122.*] 

2.  BiunsHT  DoHAiN  a  275*)  —  Rkuedt  of 
liANDOwnxE  —  iHjnNcnoN  —  Rahaoaos 
— ScmciBNCT  or  Etxdekob. 

Under  the  evidence  there  was  no  abuse  of 
discretion  in  granting  an  Interiocutory  injunc- 
tion. 

[Ed.  Note.— For  other  eases,  see  Eminest 
Domain,  Cent  Dig.  H  760-713;  Dec.  Dig.  S 
275.*) 

a  inJUHcnoN  a  147*)— Apfuoatior  iob  In- 

TEKLOCDTOBr  IirjUNOnOIl— HSABIKO— PBAO- 

ncK. 

While  generally  at  the  hearing  of  an  appli- 
cation for  an  interlocutory  injunction  the  tes- 
timony is  Introduced  by  means  of  affidavits,  the 
rule  is  not  Infle^bl^  \  and,  where  witnesses  are 
present,  with6ut  objection  on  th^r  part,  for 
the  purpose  of  testifrine,  the  presiding  judge 
may,  in  Us  discretion,  allow  them  to  be  exam- 
ined orally;  due  care  being  taken  that  no  in- 
justice is  worked  thereby.  * 

[Ed.  Note.— For  other  eases,  see  InjnnctloD, 
Gent  Dig.  H  S2&-^;  Dee.  IHg.  1 147.*] 

(Additional  BvUdbua  hy  Editorial  Stalf.i 

4.  EXBCUTOBS  AND  ADUINIBTBATORS  ({  129*)— 
COHTK&OTB— OPBBATION  AHD  EfIBCT. 

A  beneficiary's  agreement  that  a  railroad 
company  may,  pending  condemnation  proceed- 
ings, construct  its  railway  across  the  land  in 
which  she  baa  an  interest  is  not  conclusive  aiH 
on  her  as  administratrix  of  tlie  estate  where 
she  is  not  the  sole  beoefidary. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Gent  Dig.  1}  633-680: 
Dec.  Dig.  i  129.*] 

Error  from  Superior  Court,  Walker  Comi- 
ty; Moses  Wrigbt,  Judge. 

Actton  by  Elizabeth  Morrison,  administra- 
trix, against  the  cnutttanooga  ft  obic&mauga 
Intamrban  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  At- 
flrmed. 

W.  H.  Payne,  of  Chattanooga,  Tenn.,  for 
plaintiff  in  error.  R.  M.  W.  Glenn,  of  La 
Fayette,  for  defendant  In  exror. 

LUMPKIN,  J.  The  Chattanooga  ft  Cblca- 
manga  Interurban  Railway  Company  was 
proceeding  to  construct  Its  railway  through 
a  tract  of  land.  Elizabeth  Morrison,  as 
temporary  administratrix  of  Mattle  Thomas, 
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decedent,  appointed  under  the  statute  pend- 
ing litigation  growing  out  of  the  propound- 
ing of  an  Instrument  as  the  will  of  the  de- 
ceased and  a  caveat  filed  thereto,  filed  her 
equitable  potion,  seeking  to  enjoin  the  de- 
fendant from  further  trespassing  ui>on  the 
land,  and  praying  to  recover  a  judgment  for 
the  damages  already  done.  The  defendant 
admitted  that  it  was 'proceeding  to  construct 
Its  railway  across  the  land,  but  denied  the 
right  of  the  temporary  administratrix  to 
prosecute  this  action.  It  also  contended  that 
it  had  entered  upon  the  land  with  the  con- 
sent of  the  heirs  of  the  decedent,  Including 
Elizabeth  Morrison,  and  that  it  bad  begun 
proceedings  to  condemn  a  rlgbt  of  way,  but 
ttaey  bad  been  suspended  with  the  consent 
of  such  parties  until  the  litigation  In  regard 
to  the  will  should  b^concluded.  It  further 
set  np  estoppel  by  reason  of  expenditures 
incurred  with  the  knowledge  of  the  plaintiff. 

[1]  1.  The  first  question  which  arises  Is 
whether  the  plaintiff  had  the  right  to  file  a 
proceeding  to  enjoin  the  taking  of  possession 
of  a  part  of  the  land  left  by  the  decedent  and 
the  laying  of  Its  track  thereon,  If  the  evi- 
dence justified  the  finding  that  tbls  was  un- 
lawful. By  Civil  Code  1910,  S  3935,  It  Is  de- 
clared that  the  ordinary  may,  at  any  time, 
grant  temporary  letters  of  administration 
upon  any  unrepresented  estate,  for  the  pur- 
pose of  collecting  and  taking  care  of  the 
effects  of  the  deceased.  Section  3936  re- 
quires that  a  bond  be  given  for  double  the 
amount  of  the  personal  property  belonging 
to  the  estate.  Section  8937  declares  that  a 
temporary  administrator  may  sue  for  the 
collection  of  debts  or  personal  property  of 
the  estate.  Section  3938  provides  that,  pend- 
ing an.  issue  of  devlsavit  vel  non  upon  any 
paper  propounded  as  a  will,  temporary  let- 
ters of  administration  may  be  granted,  un- 
less the  will  has  already  been  admitted  to 
probate  In  common  form,  and  letters  testa- 
mentary have  been  Issued. 

Without  discussing  the  various  forms  of 
special  administration  which  were  permis- 
sible under  the  common  law.  It  will  be  seen 
from  the  above  summary  of  the  provisions 
of  our  Code  that  it  Is  contemplated  that 
there  vrill  be  a  [>ermanent  administration, 
but  that  provision  In  made  for  a  temporary 
appointment  In  two  Instances :  First  where 
there  is  an  unrepresented  estate;  and,  sec- 
ond, pending  an  issue  of  devlsavit  vel  non. 
In  construing  the  power  of  an  administrator 
so  appointed,  and  Its  limitations,  the  pur- 
pose of  the  appolntm^t  is  to  be  kept  In 
view;  and  It  must  also  be  remembered  that 
in  this  state  real  estate  as  well  as  personalty 
is  subject  to  the  payment  of  the  debts  of 
the  decedent,  and  may  be  administered  for 
that  puri}08e,  when  necessary.  As  early  as 
1858,  In  the  case  of  Johnson  v.  Brady,  24 
Ga.  131,  It  was  held  that  "A  temporary  ad- 
ministrator, finding  the  assets  of  the  es- 
tate of  taiB  intestate  Involved  with  other  es- 
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tatcs,  and  Ukely  to  be  selxed  and  sold,  and 
the  proceeds  applied  contrary  to  law,,  ought 
to  ask  an  Injunction  until  the  affairs  of  the 
estate  can  be  InTestigated,  and  conflicting 
claims  adjusted."  In  Beeee  t.  Burts,  89  Oa. 
666,  it  was  held  tbat  a  temporary  adminis- 
trator might  file  an  affidavit  of  Illegality  to 
an  execution  proceeding  to  sell  the  Intestate's 
land.  HcCay,  J.,  said:  "We  see  no  reason 
wby  the  temporary  administrator  Is  not.  In 
this  state,  bound  to  protect  the  real  as 
as  the  personal  estate  of  the  deceased  from 
Illegal  Interference.  Land  is  assets  for  the 
payment  of  debts,  in  this  state,  and  It  Is  the 
duty  of  the  administrator  to  keep  it  from 
strangers  for  that  purpose."  In  Langford  t. 
Langford,  82  Qa.  202,  8  S.  B.  76,  it  was  held 
that  a  temporary  administrator  had  no  right 
to  distribute  any  portion  of  the  intestate's 
estate,  or  to  agree  to  sell  and  distribute  the 
real  property  thereoi;  "nor  can  he  Interfere 
with  the  realty  for  any  purpose  except  to 
preserre  and  protect  it."  See,  also.  Swing 
r.  Moses,  60  Oa.  264;  Mason  t.  Atlanta  Fire 
Go.  No.  1.  70  Ga.  604,  607,  608,  48  Am.  Rep. 
686 ;  Barfleld  t.  Hartley,  108  Ga.  436,  S3  S. 
SL  1010.  He  cannot  Institute  an  action  to 
recover  land  alleged  to  belong  to  the  estate 
and  held  adversely  th^eto.  Banks  v.  Walk- 
er, 112  Ga.  542,  37  S.  B.  866;  Ward  v.  Mc- 
Donald, 136  Ga.  616,  69  S.  R  S17. 

It  wlU  thus  be  seen  that,  while  a  tempo- 
rary administrator  cannot  sue  to  recover  land 
held  adversely  to  the  estate,  or  for  mesne 
profits  tliereto,  or  maintain  similar  actions, 
and  there  la  a  distinction  between  his  pow- 
m  in  regard  to  realty  and  personalty,  It 
lias  been  recogniied  that,  under  certain  dr- 
cnmstances,  be  may  tate  proper  action  to 
protect  and  preserve  real  estate  agaiiut  nnr 
lawful  seisare  or  sale  or  illegal  interference^ 
In  the  present  case^  U  it  be  conceded  that 
the  d^endant  was  unlawfully  proceeding 
to  enter  upon  the  land  forming  a  part  of  tbe 
eetote  c£  tiie  decedent  and  to  appropriate 
B  porttoD  of  it,  to  the  damage  of  the  eatate, 
without  condemning  it  in  accordance  vritb 
the  law,  who  should  stop  mdx  ill^l  ac- 
tion If  not  the  temporary  admlnlstratorT  If 
certain  persons  claiming  to  be  the  heirs  of 
the  deceased  should  apply  for  an  injunction, 
the  defendant  would  reply  that  they  have  no 
title  until  it  has  been  determined  tbat  the 
deceased  died  Intestate.  If  the  persons 
named  in  the  alleged  will  as  legatees  should 
proceed,  it  will  be  said  that  they  had  no 
title  until  the  will  had  been  probated.  No 
permanent  administrator,  either  with  the  will 
annexed  or  based  on  Intestacy,  has  been  acp- 
polnted.  If  the  temporary  administratrix 
cannot  preserve  the  estate  from  unlawful 
seizure  by  the  railroad  company  and  use  for 
a  right  of  way,  then  It  Is  without  protection. 

Tbe  case  falls  within  the  authorities  above 
dted  80  far  as  the  preservation  of  tbe  status 
Is  concerned.  But  so  far  as  the  petition 
seeks  to  go  further  and  recover  damages  on 


account  of  what  has  already  been  done^  we 

think  it  is  not  sustainable. 

[2]  2.  Having  determined  that  the  plaintiff 
was  a  proper  party  to  institute  and  maintain 
the  suit  for  an' injunction,  did  tbe  presiding 
Judge  abuse  his  discretion  In  granting  ItT 
It  was  contended  by  counsd  for  the  defend- 
ant tbat  all  of  the  helra  of  tbe  decedent  had 
agreed  to  allow  the  defendant  to  enter  upon 
the  land  without  having  first  condemned  It, 
and  that  the  defendant  had  begun  proceed- 
ings for  the  purpose  of  condemnation,  but 
they  had  be^  postponed  until  the  result  of 
the  litigation  in  regard  to  the  will  should  be 
known.  If  the  will  should  be  set  aside,  as 
it  does  not  appear  that  the  decedent  1^ 
any  children  or  descendants  of  children,  her 
husband  would  be  her  b^.  OlvU  Code  ISlOi 
I  S830.  While  tbure  are  some  general  ex- 
pressions on  the  part  of  witnesses  Cor  the 
defendant  that  all  parties  in  interest  agreed, 
it  does  not  appear  that  the  husband  of  the 
decedent  did  ao,  or  was  notified  of  the  con- 
denmatlon  proceedings.  Again,  it  appears 
that  the  land  to  controversy  was  included  in 
the  residuary  clause  of  the  alleged  will,  and 
it  was  alleged  by  tbe  plaintiff  Uiat  the 
legacy  thereunder  would  have  to  be  abated 
in  order  to  pay  expenses  of  admln^rtratlon, 
funeral  expenses,  and  the  Uk& 

(4]  The  agreement,  on  the  part  of  tlw 
plaintiff  as  an  individual,  for  the  defotdant 
to  alter  upon  tbs  land  would  not  be  era- 
cinsive  upon  her  In  ber  representative  capac- 
ity, if  she  were  not  tiie  aole  beneAdaiT. 
Moreover,  her  agreement  provided  tbat  tbe 
proceeding  to  condemn  tbe  land  should  be 
Institoted  vrlttdn  a  limited  tUne,  or  the  ooa- 
sent  should  go  for  naught  Ttawe  was  evi- 
dence tending  to  show  that  while  It  was 
technically  begun,  it  was  postponed  by  tbe 
defendant,  though  the  plaintiff,  throu|^  her 
husband,  was  asking  tbat  It  proceed.  If  It 
was  not  a  valid  proceeding,  it  would  not 
meet  the  retjuirements  of  the  agreement. 
If  it  was  a  valid  proceeding,  the  defendant 
could  not  cause  it  to  be  delayed  and  insist  on 
going  forward  with  the  construction  and 
operation  of  its  road  upon  the  land  In  the 
mrantime,  although  other  legatees  named  in 
the  will  consented.  Without  discussing  the 
evidence  at  length,  there  was  enough  to  au- 
thorize the  presiding  Judge  to  grant  the  in- 
junction. 

[8]  3.  The  only  other  point  for  determina- 
tion la  one  of  practice.  The  presiding  Judge, 
on  the  hearing  of  tbe  application  for  an  in- 
terlocutory injunction,  over  objection  by 
counsel  for  the  defendant,  allowed  certain 
witnesses,  sworn  on  behalf  of  tbe  plaintiff, 
to  be  examined  orally.  In  lieu  of  requiring 
their  testimony  to  be  reduced  to  tbe  form  of 
affidavits.  There  was  no  objection  by  the  wit- 
nesses on  the  ground  that  they  could  not  be 
compelled  to  attend  such  a  hearing  by  com- 
pulsory process ;  nor  did  any  of  them  de- 
cline to  make  a^^^jlOC«S)g»l«*  th9 
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ettuattom  provided  tor  by  section  6918  of 
the  GlTll.Code  of  1910.  When  such  a  ques- 
tion Is  raised  by  a  witness,  we  will  deal  with 
It  as  may  seem  proper  in  the  Ught  of  his 
objection.  Here  the  witnesses  for  the  plain- 
tiff were  present,  and  the  sole  objection  to 
admitting  their  oral  evidence  came  from  the 
defendant  The  defendant  was  permitted  to 
croes-examine  them,  and  did  bo.  If  It  bad 
no  right  to  do  this,  it  was  accorded  a  privi- 
lege of  which  it  cannot  complain.  No  evi- 
dence offered  by  the  defendant,  by  affidavit 
or  otherwise,  was  rejected.  No  application 
was  made  to  reqnire  affidavits  to  be  filed, 
and  It  does  not  appear  that  the  defendant 
was  taken  by  surprise,  or  that  he  aaked  for 
further  time  to  rebnt  such  evidence ;  nor  was 
it  shown  that  any  injury  was  done  to  it. 
We  fall  to  see  how  the  defendant  was  hurt 
Generally  such  bearings  have  been  by  affi- 
davits. But  there  Is  no  Inviolable  sanctity 
about  an  affidavit  as  against  oral  evidence. 
It  la  a  matter  of  practice.  And  where  the 
witnesses  are  present,  at  least,  and  not  ob- 
jecting, we  think  tbe  presiding  judge  baa  a 
discretion  as  to  whether  be  will  hear  affi- 
davits or  oral  testimony.  Indeed  every  one 
who  has  presided  as  a  judge  on  the  circuit 
bench  will  doubtless  recognise  the  fact  that 
DOt  infrequently  the  truth  can  be  reached  by 
a  few  pertinent  questions,  though  It  may  be 
beclouded  and  obscured  in  pages  of  care- 
fully prepared  affidavits.  It  requires  more 
time  to  hear  oral  evidence;  but  It  Is  more 
important  to  learn  the  truth  than  to  save 
time.  Of  course  the  power  should  be  justly 
nsed  80  as  not  to  entrap  or  work  a  hardship 
upon  either  party.  Justice  la  the  object  to 
be  obtained,  and  it  should  be  reached  by  jnst 
means. 

In  Boyce  v.  Burchard,  21  Ga.  74,  and  Hes- 
ter T.  Bzl^  ft  KeUer,  ISO  Ga.  460,  60  8. 
B.  1058,  the  rejection  of  certain  evidence  was 
affirmed,  but  oral  evidence  apd  affidavits 
were  treated  on  the  same  basis.  See^  also, 
7  Encyc.  Br.  IS68;  Davis  v.  Covington  and 
Macon  B.  Co.,  77  Ga.  822,  2  8.  B.  655; 
22  Gye.  942;  Bish.  IDq.  (8th  BdL)  16;  OtvU 
Code  1910,  I  5406;  Bogera  v.  Sogers,  103 
Ga.  763;  80  8.  B.  659;  Bobertson  v.  Heath, 
182  Ga.  810,  64  S.  B.  73. 

Judgment  affirmed.  All  the  Justices  con- 
cur. 

(14  Oa.  A^p.  m 

WAUCBB  T.  WOOD.    (No.  4.646.) 
(Court  of  Appeals  of  Geor^   Oct  7,  1918. 
On  Behearing.  Oct.  81,  1918.) 

(SvUahut  bv  the  OowrtJ 
1.  BiLU  AHD  Nona  {%  485*)  —  ArrosHn-'a 

FnS— UnSWOBR  DXNXA^— SumoiiNCT. 
An  oblUation  in  a  promissory  note  to  pay 
attorney's  fees  if  It  is  collected  through  an 
attorney  at  law  is  conditional,  and  for  tbat  rea- 
son an  ouswom  denial  by  tne  defendant  tbat 
tbe  statutory  notice  was  given  is  sufficient. 


in  a  suit  upon  mA  a  note  iiliere  attorney's 
fees  are  dalmed. 

[Bd.  Note.— For  other  eases,  see  BiOs  and 
Notes.  Cent  Dig.  H  1542-1554;  Dec  Dig.  | 
485.*I 

2.  JuDQiciiiT  (I  858*)— Vacation. 

Where  suca  an  answer  was  erroneously 
stri(±en.  It  was  error  to  overrule  a  motion, 
made  dnring  the  term,  to  vacate  a  Judgment  In 
the  plointiirs  favor  which  Inehidea  attom^'s 
fees. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  »  696.  701 ;  Dec.  Dig.  {  868.*] 

8.  Bnxa  and  Nona  (S  684*)— Atxobnxt's 
Fees-^udgicxnt. 

The  stipulation  In  die  note  sued  on  for  the 
payment  of  attorney's  fees  being  conditionaLl, 
the  plaintiir  was  not  entitled  to  a  jadgment  for 
attorney's  fees  as  upon  an  unconditional  con- 
tract in  writing.  Turner  v.  Bank  of  Haysville, 
18  Ga.  App.  — ^,  79  S.  B.  180. 
IBd.  Note.--ror  other  cases,  see  BUls  and 
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Brror  from  City  Conrt  of  Atlanta ;  H.  M. 
Beld,  Judge. 

Action  by  G.  B.  Wood  against  C.  N.  Walk- 
er. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed  conditionally  on  re- 
hearing. 

B.  W.  Crenshaw  and  Samuel  D.  Hewlett, 
both  of  Atlanta,  for  plaintiff  In  error.  H.  Lb 
Graves,  of  Atlanta,  for  defendant  in  errov. 

BCSSBLI4  J.   Judgment  reversed. 

On  Rehearing. 

An  unconditional  Jndgmsit  of  tmetnX  was 
entered  In  this  case.  Upon  a  motlcm  for  a 
rehearlni^  eonnsfil  tax  tike  [daintlfl  In  Hie 
conrt  below  bidicates  hla  wUlingness  to  aban- 
don his  claim  tor  attom^'a  fees^  and.  In 
view  of  the  fact  that  the  defendants  answer 
was  properly  strUiken  In  so  far  as  it  nader- 
took  to  set  np  a  defeoae  to  the  reoorery  ot 
the  unconditional  part  of  the  note^  consist- 
ing of  the  principal  and  interest  due  tbore- 
on,  we  now  direct  tbat  the  judgment  of  Ute 
court  twlow  may  be  afllrmed,  provided  ttie 
plaintiff  vrill,  within  10  days  aftw  the  remit- 
titur la  filed  in  the  court  below,  write  off  the 
sum  awarded  as  attorney's  fees.  If  tlila 
should  not  be  done,  the  judgment  will  stand 
reversed. 

Affirmed  with  eondltlott. 


(U  Oa.  App.  TOD) 
MANNING  V,  STATH.    (No.  5,223.) 
(Court  of  Appeals  of  Georgia.   Oct  29,  Vm.) 

Crzhznai.  Law  j\  723*)— TBiAX^MucONnuoT 
or  SouoiTOB  Gbhkbal. 

The  language  of  the  solicitor  general  in 
concluding  the  argument  for  the  state  was  im- 
proper, highly  inflammatory  In  character,  and 
calculated  to  prejudice  the  jury  against  the 
defendant,  and  was  not  warranted  by  the 
evidence.  The  trial  Judge  should  have  declar- 
ed a  mistrial,  or  have  strongly  admoi^ihed  the 


moi^ahed  the. 
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jaz7  Oiat  tiie  lansuca  wai  improper,  and  that 
they  sbonld  dlaragard  it  In  their  deliberations. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1663,  1674,  1676;  Dec. 
Dig.  I  723.*] 

Error  from  Superior  Court,  Lanrens  Coud- 
ty ;  K.  J.  Hawkins,  Judge. 

B.  T.  Manning  was  convicted  of  violating 
the  prohibition  law,  and  brings  error.  Re- 
versed. 

T.  Higbtower,  ot  Dublin,  for  plaintlfl  in 
error.  E.  L.  Stephens,  SoL  Gen.,  of  Wrights- 
TlUe,  for  the  8tat& 

HHJ^  C.  J.  On  the  trial  of  one  for  the 
offense  of  selling  liquor,  the  solicitor  general, 
in  closing  his  argnment,  used  the  following 
language:  "IStese  bUnd  tigers  are  running 
around  all  over  the  country,  sending  souls 
to  hell,  and  have  no  respect  for  Jesos  Cbrlat 
or  woman,  and  you  ought  to  stop  that  Idnd 
of  stuff.  Everything  you  hear  is  people  all 
over  the  country  talking  about  blind  tigers, 
end  I  ask  you  not  to  tolerate  this  stuft,  and 
I  aslE  yon  to  help  me  convict  them."  The  at- 
torney for  the  accused  objected  to  this  lan< 
gnage.  and  moved  the  court  for  a  mistrial. 
Unquestionably  the  language  used  by  the 
solicitor  goieral  was  Improper,  and  the  court 
should  have  declared  a  mistrial,  or  should 
have  admonished  the  Jury  that  the  language 
was  Improper,  and  not  to  regard  It,  or  give 
it  any  weight  in  their  deliberations.  The 
case  is  a  close  one  on  the  evidence,  and  for 
this  reason  we  more  rea^y  grant  a  new 
trial.  It  was  not  a  ftilr  Inference,  from  the 
evidence,  tliat  the  defendant  was  a  "blind 
tiger,"  as  defined  by  the  Supreme  Court 
Only  one  sale  was  proved,  and  that  by  a  vrlt- 
ness  who  probably  had  ill  will  towards  the 
accused. 

Judgment  reversed. 

(U  Oa.  App.  728) 

MOBIiBT  V.  STATE.   (No.  6.184.) 
(Court  of  Appeals  of  Georgia    Oct  80,  1913.) 

(SyllaJm*  by  the  OourtJ 

1.  Masteb  AMD  Seevamt  (8  67*)— Laboh  Con- 

TBACT  ACT  —  PKOSECUTION  FOB  VIOLATING 

Labor  CoittbaT!*  Act— Bubden  of  Proof, 
In  a  prosecution  for  a  violation  of  section 
715  of  the  Penal  Code,  generally  known  as  the 
"labor  contract  act,"  the  burden  is  upon  the 
state  to  show  that  the  hirer  alleged  to  have 
been  damaged  has  in  fact  sustained  a  loss 
capable  of  definite  computation. 

[Ed.  Note.—For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  75 ;  Dec  Dig.  g  67.*] 

2.  Fbadd  (i  68*)— Masteb  and  Sebvant  (f 

67*)  —  PBOSEOOTXOn  TOB  TlOUTINa  LABOR 

ContbAct  Act. 

The  "labor  contract  act"  was  not  designed 
to  afford  machinery  for  the  collection  of  debts 
by  criminal  prosecution  but  was  intended  to 
apply  only  to  cases  where  punishment  should  be 
inflicted  npon  those  who  obtained  money,  or 
other  advance  of  value,  by  fraud  and  with  the 
intent  to  cheat  and  damage  the  opposite  par- 
ty to  the  contract  It  is  axiomatic  that,  where 
no  loss  is  shown  to  have  been  sustained  by  a 


person  alleged  to  have  ben  defrauded,  tbm  act 
alleged  to  be  frandulent  to  not  poniabable  as  a 

crime. 

[Ed.  Note.— For  other  casea,  see  Fraud,  Cent. 
Dig.  §  76;  Dec.  jl^.  |  08;*  Master  and  Serr- 
ant,  Cent  Dig.  S  75;  Dec.  Dig.  {  67.*] 

3.  Masteb  and  Sebvant  (S  67*)— Pbosecc- 

Tion  FOB  VlOLATINO  LABOB  CONTRACT  ACT 
— SUFFICIENCT  OF  EVIDENCE. 

The  conviction  in  this  case  was  wholly  un- 
authorized. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  75;  Dec  Dig.  i  67.*] 

Error  from  City  Court  of  Milieu;  Thos. 
L.  Hill,  Judge. 

Jule  Mobley  was  convicted  of  vlt^tinc  Ota 
Labor  Contract  Act,  and  brjngi  error.  Be- 

versedL 

a  B.  Oarllck,  of  Wayneoboxo,  tar  plaintiff 
In  »ror.  W.  Woodnun,  of  Mlllen,  for  tba 
States 

BUSSELL^  J.  The  record  In  this  case  to 
our  minds  derelops  a  remarkable  state  of 
facta.  In  saying  this  we,  of  coarse,  acoord  to 
the  testimony  In  bdialf  of  the  proaecadoD 
the  same  preference  which  the  Judge  (who 
tried  the  case  without  a  Jury)  gave  It  and 
disregard  entirely  the  defendant's  showing 
before  Uie  Jury  so  far  as  In  conflict  with 
it  The  defraidant  was  cliarged  vrlth  a  vio- 
lation of  the  "labor  contract  act"  (Acts  of 
1803,  90),  embodied  In  sectltHU  715  and  716 
of  the.Pmal  Code,  and  on  trial  before  the 
presiding  Jndge^  without  a  jury,  was  ad- 
judged guilty  and  sentenced  to  serve  12 
months  upon  the  chain  gang,  without  any  al- 
tematlva  A  review  of  the  evidence  shows 
that  the  accused  had  contracted  to  serve  as 
a  farm  laborer,  or  abare  cropper,  with  the 
prosecutor  for  12  months  from  January  1, 
1913,  to  January  1,  1914.  He  vrorked  from 
January  1, 1913,  until  May  10. 1913,  and  dur 
lug  that  entire  period,  according  to  the  tes- 
timony ot  the  prosecutor  Mtniff^f,  rec^ved 
the  sum  total  of  V11J20,  910  ot  which  was 
paid  him  In  December,  1912,  at  the  time  Che 
contract  was  made,  and  |L20  beHag  Hie  sum 
paid  In  May,  1018,  upon  whldi  the  prosecu- 
tion In  the  case  at  bar  la  based.  The  de- 
fendant was  one  of  three  share  craopen 
with  whom  the  prosecutor  contacted  at  Qie 
same  time,  and,  thouj^  the  prosecutor  con- 
tracted with  ea<A  separately.  It  appears  Uiat 
the  three  were  to  Jointly  cultivate.  In  com 
and  cotton,  in  return  for  one-half  of  the  crop 
they  might  by  their  labor  produce^  70  acres 
or  more  on  the  prosecutor's  plantation.  Ac- 
cording to  the  testimony  the  contract  of  the 
prosecutor  with  the  defendant,  as  wlUi  eadi 
of  his  colaborers,  made  each  of  them  what  Is 
ordinarily  known  as  "croppers,"  and,  as  a 
l^al  resolt  of  this  relation,  the  tUle  to 
the  crop  was  fixed  in  the  prosecutor  as  land- 
lord. Tolbert  and  Alonao  Wrl^t,  the  two 
persons  who,  according  to  the  testimony  of 
the  prosecutor,  severally  contracted  witti  him 
to  cultivate  the  two  tracts  of  land  Jointly 
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with  the  accQsed,  so  far  as  appears  from 
the  record,  continued  In  service,  and  no 
complaint  la  made  that  they  were  not  atlll 
laboring  at  the  time  of  the  triaL 

The  testimony  does  not  show  that  the  de- 
fendant did  not  work  faithfully,  barring  lost 
time  (probably  caused  by  bad  weather),  dur- 
ing the  four  and  a  third  months  of  his  serv- 
ice under  the  contract,  but  the  prosecutor 
testified:  "On  the  10th  day  of  May  he  got 
fl.20  in  money  from  me,  of  the  ralne  of 
$1.20.  He  told  me  he  wanted  the  money,  and 
I  let  him  have  it  because  he  was  working 
on  a  share  crop  with  me.  I  would  not  have 
loaned  the  money  If  he  had  not  been  working 
with  me.  After  obtaining  the  $1.20  Jule 
Mobley  quit  the  crop  and  left  and  never 
worked  any  more  in  the  crop.  He  has  done 
no  work  for  me  since,  neither  haa  he  paid  nor 
otTered  to  pay  me  the  $1.20  back."  The  pros- 
ecutor farther  testified  that  the  defendant 
left  because  he  did  not  want  to  pay  the 
prosecutor,  and  that  he  (the  prosecutor)  was 
damaged  $1.20  and  was  damaged  more  than 
this  because  his  crop  suCFered  for  want  of 
work.  He  testified  also  that  he  paid  the 
defendant's  road  taxes  (amounting  to  $3), 
but  since  there  is  no  suggestion  that  this 
payment  was  made  at  the  request  of  the 
defendant,  and  since  no  one  can,  as  a  mat- 
ter of  right,  make  another  pay  his  debts  by 
paying  them  for  him  and  then  requiring  that 
the  sum  advanced  be  repaid,  the  road  tax  is 
Inmiaterial. 

[1]  Leaving  out  of  view  the  question 
whether  the  prosecution's  case  failed  because 
of  failure  to  prove  that  the  accused  did  not 
have  good  cause  for  quitting  the  service  of  the 
employer  with  whom  he  had  contracted  (John- 
son V.  State,  13  Ga.  App.  — ,  79  S.  B.  179), 
for  it  Is  evident  that  the  prosecutor's  testi- 
mony upon  this  point  is  purely  oplnfonatlve, 
without  the  statement  of  a  single  fact  from 
which  the  court  could  for  Itself  determine 
whether  the  conclusion  reached  was  correct, 
the  real  question  In  the  case  Is  whether  the 
record  shows  that  the  employer  sustained 
loss.  A  citizen  cannot  be  deprived  of  his 
liberty  or  convicted  of  crime  upon  suspicion 
that  lie  has  caused  a  loss  or  because  of  an 
ima^nary  loss.  Wben  loss  is  made  the  ba- 
sis of  a  firaud  alleged  to  be  criminal,  it  must 
be  proved  to  be  an  actual  loss,  definite  in 
amount  and  capable  of  exact  computation. 
It  is  no  longer  an  open  question  that  proof 
of  actual  loss  is  essential  to  authorize  a 
conviction  of  the  offense  d^ounced  in  sec- 
tion 716  of  the  Penal  Code.  MUUnder  v. 
State,  124  Ga.  452,  62  S.  E.  760;  Abrams  v. 
SUte.  126  Ga.  691  (2),  693,  65  S.  E.  497; 
Coleman  v.  State,  6  Ga.  App.  398,  66  S.  E. 
46.  On  the  direct  examination,  as  we  have 
already  stated,  the  prosecutor  testified  that 
he  was  damaged  In  the  amount  of  $1.20, 
which  the  accused  obtained  from  him,  and 
which  he  would  not  have  "loaned"  the  ac- 
cused but  for  the  t&ct  that  he  was  In  his  em- 
ploy, and  that  be  also  loatalned  soma  dam- 


age (not  estimated)  due  to  the  fact  that  his 
crop  had  sutTered  for  lack'  of  cultivation. 
Upon  cross-examination  tbe  prosecutor  (who 
was  the  only  witness)  testified  that  the  crop 
which  the  accused,  jointly  with  the  Wrights, 
was  to  cultivate  could  reasonably  be  ex- 
pected to  make  30  bales  of  cotton,  worth  10 
or  12  cents  per  pound,  and  that  the  com  . 
crop  would  amount  to  60  bushels  of  corn, 
and  after  payment  of  the  expenses  and  of 
advances  made  to  the  croppers,  amounting 
to  about  $600,  be  could  get  one-half  of  the 
net  remainder.  Properly  construing  the  tes- 
timony, the  SO  bales  of  cotton  would  be 
worth  at  least  $1,800  (viewed  as  commercial 
bales  averaging  500  pounds  each),  and  the 
corn  would  be  worth  $S0,  making  $1,850  for 
the  receipts  (to  say  nothing  of  tbe  cotton 
seed  and  fodder,  which  this  court  knows  to 
be  marketable),  which  would  leave  $1,260 
(after  deducting  tbe  $600  above  stated  as  ex- 
penses and  advances),  a  half  of  which,  or 
$625,  would  be  the  property  of  the  prosecu- 
tor. In  the  meantime,  and  until  there  Is  a 
settlement  and  the  advances  and  expenses  . 
(whether  they  are  greater  or  less)  are  paid, 
the  entire  crop  is  In  the  absolute  control  of 
the  prosecutor.   CStU  Code,  8  8707. 

To  say  the  least  of  it,  we  do  not  think 
that  the  evidence  showed,  beyond  a  reason- 
able doubt,  that  this  laborer,  in  procuring  a 
loan  of  $1,20  after  four  and  a  half  months 
of  faithful  service,  intended  to  defraud  his 
employer.  It  is  a  matter  of  common  knowl- 
edge that  ordinarily  by  the  10th  of  May 
arable  land  has  been  prepared  for  planting 
and  corn  and  cotton  have  been  planted  and 
have  generally  received  their  first  working. 
There  is  nothing  in  the  record  to  suggest 
that  this  was  not  true  in  the  present  case. 
It  might  have  been  possible  for  the  prosecu- 
tor to  prove  his  loss  with  sufficient  definlte- 
ness  to  have  established  It,  but  he  did  not 
attempt  to  do  so,  and,  on  the  contrary,  it 
appears  that  one  Charley  Wright  came  to  the 
defendant's  place  after  the  defendant  left 
and  took  the  defendant's  place  In  tbe  crop, 
and  that  Charley  Wright  will  be  paid  out  of 
the  crop  as  a  part  of  the  exi>enses.  There 
Is  nothing  to  suggest  ttiat  Charley  Wright 
is  not  as  good  a  farm  hand  as  the  defend- 
ant, and  therefore  It  devolved  upon  the 
state  to  show  how  the  crop  was  damaged  by 
the  exdbange  of  laborers,  and  definitely  how 
much  tbe  damage  amounted  to.  This  the 
state  failed  to  do.  From  the  figures  In  the 
record  It  seems  to  us  that  the  defendant, 
who  abandoned  his  third  of  a  half  interest 
in  the  crops,  is  the  only  probable  loser  ac- 
tually disclosed.  But  if,  as  a  matter  of  fact, 
the  sum  of  $1.20  loaned  him,  and  the  $1.20 
for  extra  plowing  on  Lije  Fleming's  crop, 
was  the  only  cash  advanced  him  up  to  May 
10th,  we  cannot  greatly  blame  him  for  seek- 
ing greener  fields  and  pastures  new.  As  an 
obiter  we  would  say  this  would  be  good 
cause  for  quitting. 

[2]  2.  We  regret  that  there  aeema^  be  a  . 
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Tei7  prenlent  ndni^rdieiuloii  of  the  scope 
and  porposBB  of  section  715  <^  tbe  Penal 
Code,  oidlnarHy  known  as '  the  "labor  con* 
tract  ac^  of  1908.  This  statute  was  not  de- 
signed to  aftord  machlnerr  for  the  collection 
ot  debts  b7  cziminal  prosecntloo,  but  tt  was 
Intended  to  apply  only  to  cases.wfaere  pnnlah- 
ment  should  be  hiflicted  upon  those  ^rtio  ob- 
tained money*  or  other  advances  of  ralne,  1^ 
fraud  and  with  the  intent  to  cheat  and  dam- 
age the  opposite  party  to  the  contract  It  la 
axiomatic  that,  where  no  loss  is  ahown  to 
have  beat  sustained  by  a  person  alleged  to 
have  been  defrauded,  the  act  alleged  to  be 
fraudulrat  ,l8  not  punishable  aa  a  crlma 

In  the  present  case,  aside  from  the  absence 
of  any  proof  that  the  employer  sustained  ac- 
tual loss,  the  fact  that  the  servant  and  fann 
laborer  diecontlnued  his  service  after  having 
obtained  aa  unall  a  sum  as  after  hav- 
ing glToi  satisfactory  service  for  more  than 
four  months,  and  after  having  apparently 
performed  all  the  bard  labor  Incident  to  the 
preparation  for  planting,  does  not  beyond  a 
reasonable  doubt  compel  the  conclualon  that 
this  servant,  at  the  time  of  the  advancement 
or  loan,  harbored  and  was  actuated  by  a 
definite  intent  to  defraud.  The  defendant  is 
a  human  being.  He  may  be  presumed  to 
have  some  knowledge,  Indefinite  though  it 
may  be,  of  the  value  of  his  services  in  prepar- 
ing the  ground  and  planting  the  crop.  Pre- 
sumably be  knew  the  amount  of  the  advances 
made  to  him,  and  If,  as  an  intelligent  being, 
he  knew  tbat  he  had  given  full  value,  or 
more  than  value  received,  for  all  of  the  ad- 
vances he  had  obtained,  he  would  not  have 
bad  an  Intent  to  defraud,  even  if  he  had  In- 
tended to  quit  his  master's  service  at  the 
time  he  asked  for  the  loan.  Of  course  in 
quitting  the  servant  acts  at  his  peril  in  be- 
coming Judge  in  his  own  case,  and  he  must 
take  the  consequences  if  he  judges  wrongly. 
But,  when  his  act  is  called  in  question,  the 
law  places  upon  the  prosecution  the  burden  of 
proving  beyond  any  reasonable  doubt  that,  at 
the  time  the  servant  quitted  the  service  of 
his  employer,  he  either  knew,  or  reasonably 
should  have  known,  that  his  act  would  Im- 
pose a  loss.  In  Mulkey  v.  State,  1  Ga.  App. 
621,  57  S.  E.  1022,  and  in  Patterson  v.  State, 
1  Ga.  App.  782,  58  S.  284,  we  pointed  out 
that  the  intent  to  defraud  was  one  of  the  ab- 
solntely  essential  ingredients  of  the  offense 
denounced  In  section  715  of  the  Penal  Code. 
It  rests  upon  the  state  to  prove  the  existence 
of  this  intent  at  the  time  the  advance  was 
made  which  it  is  claimed  was  procured  by 
fraud.  The  offense  of  cheating  and  swind- 
ling, based  on  the  violation  of  a  contract  to 
perform  services,  so  far  as  it  Is  affected  by 
the  element  of  fraud,  does  not  differ  in  any 
respect  from  other  offenses  into  the  perpetra- 
tion of  which  fraud  enters  as  a  controlling 
Ingredient  In  all  cases,  civil  or  criminal, 
where  frand  is  claimed  to  have  been  commit- 


ted, the  charge  fails  it  appears  that  no 
loss  resulted  from  the  act  allied  to  hare 
be«i  fraudulent  No  loss,  no  fraod.  This  la 
true  in  law  at  least  and  m  think  It  la  also 
sound  In  morals. 

[3]  8.  Under  the  rulings  In  Tonng  t.  State, 
8  Qa.  App.  463,  60  a.  B.  117,  Holloway  v. 
States  6  Oa.  Ai^  243»  64  &  B.  671,  and 
Coleman  Stats^  6  Qa.  Aw.  896^  66  &  E. 
46;  the  evidence  was  wholly  insnfflcient  to  au- 
thorise the  Jndgmoit  finding  the  aonued 
guilty,  and  the  court  erred  In  ovamUnc  Qm 
motion  for  a  new  trial. 

Judgment  reversed. 

(U  oa.  App.  mti 
GOOPBR  T.  STATa    (No.  6^83.) 
(Court  of  Appeals  of  Georgia.   Oct  29,  i91&) 

(SylMut  ftv  iU  GaartJ 

1.  Cbimiitai.  Law  (I  88*)— Crrr  Couars— Sau 
or  Nabcotio  Dbuos— Aocusation. 

One  charged  with  a  violation  of  the  act  \jt 
1907  as  to  tbe  sale  of  narcotle  drugs  (Acts  1907, 
p.  121),  as  codified  In  sections  16U  and  16S2  of 
tbe  Civil  Code  (Pen.  Code,  |  4S9),  can  be  pros- 
ecuted in  a  city  court  having  jurisdiction  of 
misdemeanors,  by  accusation  filed  therein,  as 
well  as  by  indictment  of  the  grand  Jury  tnas- 
ferred  to  that  court  from  the  superior  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  i  127;  Dee.  Dig.  1 88.*] 

2.  CnnciNAL  -Law  (H  869,  876,  419,  420«>- 

EVIOENCfe  —  HEABSAT  —  GHAUOBER  EVI- 
DENCE—OtHBB  OVFBNSSS. 

The  accused  was  on  trial  for  a  violation  of 
the  above-mentioned  statute.  The  trial  judge 
permitted  the  state  to  prove  by  the  jaatice  of 
the  peace,  who  issued  the  warrant  npon  which 
the  accusation  was  based,  that  be  had  inforDaa' 
tion  that  tbe  accused  bad  been  convicted  before, 
and,  tbat  being  tbe  second  charge,  fixed  tbe 
bond  at  a  larser  amount.  Held,  that  this  evi- 
dence should  have  been  excluded,  on  the  objec- 
tion tbat  it  was  hearsay,  irrelevant,  and  prejn- 
diciaL  It  was  putting  the  cbaraoter  of  the  ac- 
cused in  issue  hj  tbe  state,  and  was  also  a  vio- 
Ution  of  the  general  principle  tliaL  while  one 
is  on  trial  for  one  offense,  evidence  that  he  com- 
mitted another  offense  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  g§  822-824,  836-839.  841,  843, 
9T3-983;  Dec.  Dig.  SI  369,  S70,  419,  420.*] 

8.  Cbiuiitai.  Law  ({  850*)— Custodt  or  Jtrar 
— DisquALincATioN  or  Baxuxt. 

A  deputy  sheriff,  who  la  also  the  proKca- 
tor  fa  a  criminal  case,  is  not  a  proper  <mdal  to 
have  cbarge  of  the  jury  in  that  case  pei^ing 
tbe  trial 

[Ed.  Note. — For  otber  cases,  see  Criminal 
Law,  Cent.  Dig.  (8  2033.  2034,  2038;  Dec  Dig. 
S  850.*] 

4.  Cbiminai,  Law  (g  814*)— Sale  of  Nabcotic 
DbUGB— FBOSECUTIOIT— I  NSTBUcnoNB. 

It  was  erroneous  to  instruct  the  jury  that 
If  they  believed  that  tbe  accused  did  sell  the 
drug,  as  alleged,  to  tbe  person  named  in  the 
accusation  "or  to  any  one  else,"  within  the  laet 
two  years  prior  to  the  filing  of  the  accusatioii, 
they  would  be  aothoriied  to  find  him  guilty"; 
tbe  error  being  in  the  use  ot  tbe  words  "or  to 
any  one  else." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1821, 1833. 1889;  1860. 186S. 
1883,  1890,  1824,  1979-1985.  1987;  Dec.  Dig. 
5  8l4.«) 
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Error  from  City  Court  of  Balnbrtdge;  H. 
B.  Spooner,  Judge. 

G.  B.  Cooper  wu  convicted  of  the  unlaw- 
.fnl  sale  of  narcotic  dmga,  and  brings  error. 
Berersed. 

W.  y.  CuBter  and  W.  M.  Harrell,  twth  of 
BaiBbrldge,  and  P.  D.  Bidx,  of  Colquitt,  for 
pialntUt  In  error.  M.  El  O'Neal,  SoL,  of 
Baintwldge,  for  tbe  SUt& 

HILU  a  1.  Judgment  rerersBd. 

(IS  Ok.  >App.  6S7) 

COX  T.  8TATH.   (No.  4,936.) 
<CDDrt  of  Appeals  of  Geoiyia.    Oct  29,  1918.) 

1.  OBnmcAi.  IdLW  d  685*)  — Nbw  tbul— 

GBOITlf DS— ConODOT  OJ  JVDQX. 

A  trial  iudse  may,  by  the  form  of  the  qaea- 
tioD  wbicb  ne  propounds,  iDdmate  an  opmion 
as  to  the  existence  of  a  fact  tbe  proof  ot  which 
is  material  to  the  Isne,  and  inch  an  intimation 
of  opinion,  under  the  proviflions  of  the  Oode 
(Pen.  Code.  }  1058;   CIt.  Code,  1  4863),  xe- 

S aires  the  grant  of  a  new  trlaL    Sharpton  v. 
tate,  1  Qa.  App.  542,  57  S.  E.  929 :  Boose  r. 
State,  2  Ga.  App.  184,  58  S.  B.  416. 

[Bid.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent  Dig.  SS  1620-I(S2^  1627,  16S5; 
Dec.  Dig.  S  666.T 

2.  PaBJiraT  d  S7*>— DsraiTSB— IvenBUonoN. 

Upon  the  trial  of  one  indicted  for  the  of- 
fense of  perjary,  an  Instruction  which  with- 
holds from  Uie  Jary  the  determinatko  as  to 
whether  the  teatimonr  alleged  to  have  been  false 
was  material  to  the  usne  is  erroneous. 

[Ed.  Note.— For  other  coses,  see  Perjury, 
Cent  Dig.  il  1S4-188;  Dec.  Dig.  |  S7.*] 

3.  PsBJTTXT  (I  81*)~BirBinH  or  Fboov— Bn- 

DKHOB. 

In  a  trial  for  peijnry,  the  burden  is  opon 
the  state  to  prove  that  the  accused  was  duly 
sworn,  as  alleged  in  tbe  indictment,  and  it  Is 
error  to  charge  the  jury  that,  from  the  fact 
that  the  aoensed  went  upon  the  stand  as  a 
witness,  submitted  to  an  examination  as  a  wit- 
ness, and  answered  ooestfons  as  a  wltnqi^  the 
law  would  presume  that  be  was  sworn,  and  the 
burden  of  proof  would  be  upon  him  to  riiow 
that  he  was  not  sworn. 

[Ed.  Note^For  other  esse%  see  Petjniy, 
Cent  Dig.  i  107;  Dec  DlgTlSl.*] 

4.  Pbbjubt  (I  10*)— BuuxRTB  OF  OnsnSB— 

••Oath." 

While  no  presumption  that  an  oath  was 
administered  to  one  accused  of  perjury  arises 
^om  tbe  fact  that  he  made  statements  upon  the 
stand  as  a  witness,  still  it  is  not  necessary 
that  in  testifyinz  a  witness  should  have  his 
hand  upon  tbe  Bible,  or  that  he  raise  his  hand. 
If  be  appeared  as  a  witness,  and  a  lawful  oath 
was  administered  to  him,  and  he  assented  to  It 
the  fact  ttiat  he  consciously  took  upon  himself 
the  obligation  of  the  oath  could  be  implied,  and 
it  would  be  immaterial  whether  he  was  standing 
with  the  rest  of  the  witnesses  or  In  another 
part  of  the  courtroom  by  himself. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  M  36,  37;  Dec.  Dig.  |  10.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6.  pp.  48n-4874;  vol.  8,  p.  77S6.} 

5.  PiBJiTBT  (S  87*)— INOTBUOTXONS— Dnmrx- 
non  or  OmNss. 

A  definition  of  the  offense  of  perjury,  from 
which  is  omitted  the  statement  that  tbe  alleged 


false  testimony  was  material  to  flie  Issue  In 
queation,  Is  ntally  defective,  and  the  Jury 
should  be  told  that  a  charge  of  perjtny  cannot 
be  based  upon  testimony  not  delivered  in  a  ju- 
dicial proceeding,  and  that,  to  convict  of  this 
offense,  the  tesamony  of  two  witnesses,  or  of 
one  witness  supported  by  such  circumstances  of 
corroboration  as  the  jury  consider  necessary  for 
that  purpose.  Is  required.    Pen.  Code,  S  268. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  SI  184-188;  Dec.  Dig.  8  37.*] 

6.  CBnnnat  Law  (|  814*)— Imbtbuotiohb— 
Etidencb. 

Where  there  Is  no  evidence  tliat  the  accus- 
ed confessed,  the  judge  is  not  required  to  charge 
the  jury  upon  the  subject  of  admisaiotts  and 
confessions.  Malone  t.  State.  77  6a.  767; 
SeUers  T.  State,  99  Ga.  212,  ^  S.  a  178;  3 
Hich.  Bnc  Dig.  Ga.  Bep.  228. 

[Ed.  Notei- For  other  cases,  see  Criminal 
Law,  Cent  Dig.  tt  182L_1^  18W,  1860, 
186eC  188S,  1^  i92Cld79-1986,  1987;  Dec 
Digrj  8141*] 

7.  GancuTai.  XjAW  d  1122*)— Apfbal  ard  Bb- 
BOB— Exokptxok— S  umvuirGT. 

An  exception,  in  whldi  It  Ir  Insisted  that 
the  judge  erred  in  failing  to  chaise  the  jury  the 
rule  of  law  as  to  the  Insanity  of  the  accused  at 
tbe  time  the  alleged  perjury  was  said  to  have 
been  committed,  without  alleging  any  reason 
why  the  failure  to  diarge  was  error  or  without 
pointing  out  wherein  the  cause  of  the  accused 
was  prejadiced,  presents  nothing  fOr  fbe  con- 
sideration* ot  this  court 

[Ed.  Note^For  other  cases,  sec  Criminal 
Law,  Cent  Dlr  K  2940-2946;  Dee.  Dig.  I 
1122.*] 

8.  BxCBPttOR  TO  CHABOK. 

The  exception  to  the  entire  charge  of  the 
court  is  too  vague  and  indefinite  to  be  consid- 
ered. 

Error  from  Superior  Oonrt,  Bartow  Conn- 
tgr ;  A.  W.  Flte,  Jndgc 

Ben  Cox  was  convicted  of  perjury,  and 
brings  error.  Beveraed. 

Wm.  T.  Xownsend,  ot  OarteEavlllek  and 
Jo'ba.  W.  Bale^  of  Uomoitw  ^aintlff  in  enor. 
J.  M.  Keel,  SoL  Got.  pro  tern.,  of  Cartna- 
vUle^  for  the  Stat& 

BUSSBU^  J.  Jndgmtot  reversed. 


(IS  Oa.  App.  7U) 

POPS  V.  STATE.   (No.  6.001.) 
(Court  of  Appeals  of  Georgia.  Oct  30,  1918.) 

r<8vIte&M  »y  the  Oonrt.) 

1.  HOHIOIDB     ({     88*)  —  V0I.UNTABT  HaIT- 

aunaBTEB^pBiKoiPAX.  IN  Second  Deobbx. 
One  may  be  convicted  as  principal  in  the 
second  degree  of  the  offense  of  voluntary  man- 
slaughter. 

[Ed.  Note.— For  other  ' cases,  see  Bomidde, 
Cent  Dig.  I  109;  Dec.  Dig.  j  83.*] 

2.  Homicide  (f  810*>— BBrnaAX.  or  Ihstbdc- 
noNB— BvnuEHos. 

There  being  no  evidence  of  any  conspiracy 
or  concert  of  action  between  the  accused  and 
the  person  who  actually  committed  the  homi- 
cide, and  the  evidence  nOt  demanding  a  finding 
that  the  deceased  came  to  his  death  as  a  re- 
sult of  the  wound  Inflicted  by  the  accused,  it 
was  error  to  refuse  to  charge  the  jury  the  law 
applicable  to  the  offense  of  assault  with  intent 
to  murder,  for,  unless  tbe  jury  should  find  that 
the  death  of  the  deceased  resulted  from  a  wound 
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inflicted  by  the  accused,  he  could  at  most  be 
convicted  only  of  the  offense  of  assault  with 
intent  to  murder,  and  would  not  be  guilty'  of 
any  grade  of  unlawful  homicide. 

[Eld.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  SS  657-661 ;  Dec.  Dig.  1  310.«] 

8.  No  Othxb  BiBBOB. 

Except  aa  above  indicated  the  trial  was 
free  from  material  error. 

(AMtUonal  Svttabut  tv  ArfUorM  BtaffJ 

4.  GBiianAX.  Law  (f  67*)  —  "Pbihoipal  in 

Second  Deobee." 

A  "principal  in  the  secood  degree"  la  a 
person  who  is  pment,  aiding  and  abetting  the 
act  to  be  done. 

[Ed.  Note.— For  other  cawa,  see  Criminal 
Law,  Cent.  Dig.  iS  81-86 ;  Dec  Dig.  §  «7.« 

For  other  definitions,  see  Words  and  Phraaes, 
vol.  6,  pp.  6666,  6667;  toL  8,  p.  7763.] 
D.  Obiuinal  Li.w  d  69*)— Pabtus  to  Or- 

RHSE. 

Whoi  t*o  or  more  parties,  either  with  or 
without  a  common  eaase  or  guarrel,  act  with  a 
common  Intent  and  jointly  commit  an  unlaw- 
ful act,  each  is  chargeable  witb  criminal  re- 
sponsibility for  the  acts  of  all  the  others. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  71,  73,  74,  76-81 ;  Dec.  Dig. 
i  69.*] 

Error  from  Superior  Court,  Jaapa  Coun- 
ty;  J.  B.  Park,  Jndge. 

One  Hulan,  alias  Bndc,  Pope,  was  diniTlcted 
of  voluntary  manslaughter,  and  brings  error. 

Beversed. 

Oreene  F.  Johnson,  of  Monticello,  for  plaln- 
tur  In  error.  Jos.  E.  PotUe,  Sol.  Oen.,  of  Mll- 
ledgenue,  for  the  State. 

BCSSELL,  j.  The  plalntUT  In  error  was 
Jointly  Indicted  with  one  Ollle  Boberte  for 
the  offense  of  murder.  The  Indictment  chais- 
es both  defendants  as  principals  In  the  first 
degree.  The  accused  was  found  guilty  of 
voluntary  manslaughter,  and  hla  motion  for 
a  new  trial  was  overruled.  The  fourth, 
fifth,  sixth,  seventli,  eighth,  ninth,  tenth,  elev- 
enth, seventeenth,  and  eighteenth  grounds  of 
the  motion  raise  In  varions  forms  the  ques- 
tion whether  the  defendant,  Pope,  cuuld  law- 
fully be  convicted  as  a  principal  in  the  sec- 
ond degrea  It  Is  contended  that  the  evidence 
did  not  authorize  the  Instructions  to  the  Ju- 
ry which  are  complained  of  In  these  grounds, 
that  they  gave  to  the  state  the  benefit  of  a 
theory  to  which  It  was  not  entitled  under 
the  evidence,  and  It  Is  further  Insisted  that 
the  offense  of  voluntary  manslaughter  la  of 
such  a  nature  that  one  cannot  be  a  prin- 
cipal in  the  second  degree  In  the  commission 
of  this  offense.  The  twelfth  ground  of  the 
motion  for  a  new  trial  excepts  to  an  instnic- 
tlon  of  the  court  upon  the  law  of  stif -defense, 
on  the  ground  that  the  Instruction  Imposed 
upon  the  defendant  the  burden  of  satis^ng 
the  jury  that  he  was  acting  in  self -defense, 
before  they  would  be  authorized  to  acquit 
him,  whereas,  the  law  Imposes  upon  the  state 
the  burden  of  satisfying  the  Jury  beyond  a 
reasonable  doubt  that  the  defendant  was  not 
acting  in  self-defense  at  the  time  be  com- 


mitted the  homidde.  In  the  thirteenth 
ground  of  the  motion  complaint  is  made  that 
the  verdict  finding  the  defendant  gnllty  Is 
entirely  unsupported  by  evidence,  for  the 
reason  that  there  Is  no  evidence  sufficient  to 
authorize  the  Jury  to  conclude  that  the  de- 
fendant fired  the  shot  which  took  the  Ufft  of 
the  deceased.  In  the  fifteenth  ground  of  the 
motion  It  is  Inslated  that,  since  ttiere  va» 
evidence  from  which  the  Jury  ml^t  have 
inferred  that  the  plaintiff  in  error  was  actlnc 
Independently  In  shooting  at  the  deceased, 
and  no  evidence  as  to  which  of  the  Jcdnt  de- 
fendants inflicted  the  mortal  wound.  It  was 
error  for  the  court  to  omit  to  cha^  the  Ju- 
ry that.  If  thev  found  from  the  evidence  that 
he  acted  Independent^  In  sbootlng  at  tbe 
deceased,  and  wittiont  any  concert  of  actloB 
with  the  other  defendant,  and  without  any 
common  purpose  with  the  Joint  defendant, 
and  there  was  no  evidence  of  a  oonspira^, 
then  he  could  not  be  ctmvicted  elttier  of  mm^ 
der  or  of  voluntary  manslau^tor,  unless  llie 
jury  found  that  the  life  of  the  deceased 
was  taken  by  a  wound  inflicted  by  blm.  In 
the  nlneteentlk  gtound  it  Is  insisted  Qiat  tbe 
court  ored  In  falling  to  give  in  tdiarge  the 
law  of  assault  with  Intent  to  murder,  and  In 
omitting  to  instruct  ttie  Jury  that,  in  the 
event  they  believed  this  offense  to  have  been 
made  out  by  tbe  evidence,  tb^  would  be  an- 
thorized  to  find  Uie  defendant  gntltr  of  aa- 
sanlt  with  intent  to  murder.  As  it  Is  not 
likely  that  any  of  the  alleged  errors  assisii- 
ed  in  tbe  other  grounds  of  the  motton  for 
new  trial  will  recur  upon  another  trial  oC 
this  case,  those  grounds  will  not  be  om- 
sidered. 

According  to  the  evidence  the  defendant. 
Pope,  and  the  deceased  had  some  words. 
The  evidence  is  in  conflict  aa  to  wliether  the 
deceased  attempted  to  use  a  weapon,  and  as 
to  who  really  provoked  the  difllculty.  Wheth- 
er Justifiably  or  not.  Pope  fired  upon  the  de- 
ceased. At  at>ont  the  same  time  the  de- 
ceased was  fired  upon  by  Ollle  Boberta,  Us 
codefendant  A  large  crowd  had  assembled, 
and  a  frolic  had  for  some  time  been  in  prog- 
ress ;  but  It  does  not  appear  that  Pope  came 
to  the  frolic  with  Roberta,  or  that  they 
spoke  to  each  other  either  before  or  after 
they  reached  the  scene  of  the  festivities. 
There  was  no  evidence  that  they  were  inti- 
mate or  even  acquainted  with  each  other. 
The  undisputed  evidence  discloses  that  tbey 
were  not  akin,  and  only  one  of  the  defend- 
ants participated  In  the  quarrel  with  the  de- 
ceased. T^ere  is  no  evidence  tending  to 
show  that  the  two  defendants  participated 
in  a  common  intent,  other  than  the  fact  tbat 
both  fired  upon  the  deceased  about  the  same 
time.  The  deceased  came  to  his  death  bj 
reason  of  one  of  the  shots  in  the  meife,  fired 
by  one  or  the  other  of  the  defendants;  bat 
the  record  does  not  disclfme  whl^  gave  tin 
mortal  wound. 
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Oa.)  POPE  T. 

[1]  1.  We  think  It  la  settled  that  one  may 
be  convicted  as  a  principal  In  the  second  de- 
gree of  the  offense  of  rolnntary  manslangh- 
ter.  Maughon  t.  State,  9  Ga.  App.  508,  71 
S.  E.  922.  Of  course,  one  could  not  be  ac- 
cessory before  the  fact  of  the  offense  of  toI- 
nntary  manslaughter,  because  of  the  fact 
that  the  offense  Is  usually  committed  upon 
the  sudden  heat  of  passion,  and  there  can 
be  no  case  of  voluntary  manslaughter  where 
there  has  been  such  previous  deliberation 
and  premeditation  as  Is  necessarily  Involved 
In  the  commission  of  a  crime  which  Is  coun- 
seled, commanded,  and  procured.  Bz  vi 
termini  the  whole  Idea  of  an  accessory  be- 
fore the  fact  Involves  predetermination,  for 
the  accessory  intends  to  be,  and,  as  a  mat- 
ter of  law,  most  necessarilr  be,  absent  from 
the  scene  of  tbe  crime  at  the  time  of  Its  com- 
mission. 

[4]  A  principal  In  the  second  degree,  how- 
ever. Is  one  who  la  present,  aiding  and  abet- 
ting -the  act  to  be  doue,  and  the  same  causes 
which  influence  the  principal  in  the  first  de- 
cree to  be  sndd^ly  overwhelmed  with  the 
impulse  to  bill  may  0];>erate  upon  a  friend 
or  near  relative  who  may  be  present  Two 
friends  may  be  traveling  together  a  public 
highway;  one  of  them  may  be  assaulted  by 
a  third  person,  and,  under  the  sudden  Im- 
pulse of  passion  engendered  in  the  principal's 
companion  by  the  natural  bias  of  friendship, 
he  may  participate  in  acts  that  show  partici- 
pation in  the  Intent  to  kill  which  has  only 
instantaneously  developed  in  the  mind  of 
his  fellow.  The  human  mind  operates  with 
sndi  celerity  that  this  la  only  one  of  the 
manj  Uluatratlona  whidi  ml^  be  given  to 
show  tlut  one  in  aiding  and  abetting  another 
to  conunit  a  hmnicide  may  be  mastered  by 
the  Impalse,  and  his  act  may  be  the  result 
of  an  Intent  mtertalned  in  common  with  an- 
cOker,  althon^  there  was  no  premeditation 
and  no  conspiracy.  The  court,  thnefore, 
did  not  err  in  instructing  the  Jury  to  the  ef- 
fect that  it  it  be  estabUahed  that  the  prin- 
cipal in  the  first  degree  was  guilty  of  vol- 
untary manslaughter,  one  ahown  by  proof 
to  be  a  principal  in  the  aecond  degree  may 
be  convicted  of  the  same  offense. 

The  point  now  before  us  In  Its  full  scope 
was  not  before  the  Supreme  Conrt  in  Brown 
T.  State,  28  Oa.  199,  for  tbe  ruling  in  that 
case  went  no  further  than  to  hold  that  one 
charged  with  the  offense  of  murder  as  a 
principal  In  the  second  degree  could  be  con- 
victed of  voluntary  manslaughter,  where  It 
appeared  that  he  participated  In  the  feloni- 
ous act,  but  that  as  to  him  the  element  of 
malice  was  lacking.  It  la  distinctly  held 
iu  that  case  that:  "Presence  and  participa- 
tion in  the  act  of  billing  a  hnman  being  Is 
not  evidence  of  consent  and  concurrence  in 
the  perpetration  of  the  act  by  a  defendant 
charged  as  aiding  and  abetting  In  the  kill- 
ing, unless  he  had  a  felonious  design  or  par- 
ticipated in  the  felonious  designs  of  the  per- 
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sons  killing"  (fourth  headliote).  The  ruling 
stated  in  the  fifth  headnote  is  merely  that. 
If  one  charged  with  murder  in  the  first  de- 
gree committed  an  assanlt  upon  the  deceased 
with  a  deadly  weapon,  but  the  intention  of 
the  principal  in  the  second  degree  was  to 
participate  in  an  assault  and  battery  only, 
with  no  design  to  kill,  and  without  knowl- 
edge that  the  principal  In  the  first  d^ree 
Intended  to  use  a  weapon,  the  principal  in 
tlie  second  d^ree  would  be  gnilty  of  man- 
slaughter only.  An  Instruction  to  the  Jury 
that  the  principal  in  the  second  degree  would 
be  guilty  of  murder  if  he  was  connected 
with  the  act  of  killing  was  expressly  disap- 
proved, upon  the  ground  that  this  did  not 
present  to  the  Jury  for  determination  the 
question  whether  the  defendant  was  actuat- 
ed by  the  hitent  to  kilL 

[2]  2.  Without  referring  to  the  several  ex- 
ceptions to  the  charge  of  the  trial  Judge,  the 
real  error  in  the  case,  to  our  minds,  as  pre- 
s^ted  by  Tariona  assignments  of  error,  la 
that  under  the  evidence  this  defendant  could 
not  have  been  convicted  of  any  higher  of- 
fense than  that  of  assault  with  Intent  to 
murder,  and  the  Judge  should  tiave  instmct- 
ed  the  Jury  as  to  the  law  of  assault  wltih 
intent  to  murder,  and  have  charged  than 
that,  it  Uiey  believed  the  accused  made  an 
assault  upon  the  deceased  with  intent  to 
kill  him,  the  Jnzy  would  be  authorized  to 
find  the  accoaed  guilty  ot  assault  with  In- 
tent to  murder,  unless  it  appeared  from  the 
evidence  that  he  was  Justified,  under  tlie 
rules  of  law  appropriate  to  that  subject 
whidi  we  wlU  not  elaborate  hera 

[I]  Then  was  no  evidence  ttiat  the  shot 
trom  this  deftndanfs  pistol  stmck  the  de- 
ceased, m  tbut  ttie  wound  which  resulted  in 
the  death  ot  tlie  deceased  was  Inflicted  hy 
him.  Proof  upon  this  point  was  essential 
to  Ills  conviction  of  any  grade  of  homicide 
unless  tlie  evidence  demanded  a  finding  tliat 
he  was  actuated  by  an  Intent  wUch  was 
shared  by  his  cod^endanL  Proof  that  two 
or  more  parties,  dither  with  or  without  a 
common  cause  or  qnarr^,  but  acting  with  a 
common  Intent,  Jointly  engaged  in  the  same 
undertaking,  and  Jointly  committed  an  un- 
lawful act,  will  charge  each  of  the  partici- 
pants with  liability  and  responsibility  for 
tbe  acts  of  all  of  the  others.  And  this  answers 
the  suggestion  of  the  learned  counsel  for 
the  state  that  society  would  be  helpless  in- 
deed if,  when  one  was  assaulted  by  deadly 
weapons  in  the  hands  of  a  mob,  and  killed, 
there  could  be  no  conviction  of  murder,  be- 
cause it  was  Impossible  to  show  which  shot 
killed  the  deceased.  In  such  a  case  as  that 
used  for  illustration  by  the  state's  counsel, 
proof  that  one  of  the  mob  aided  and  abetted 
in  the  killing  would  supply  evidence  of  a 
common  intent;  but  can  this  be  said  to  be 
true  In  a  case  in  wtiich  it  does  not  plainly 
appear  that  there  was  any  common  Intent, 
or  any  common  cause  or  <Bpj^t^^^^le 
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on  the  contrarj,  it  appears  that  the  defend- 
ant was  acting  Independently?  It  Is  perhmis 
true,  as  insisted  by  the  solicitor  general,  that 
under  the  record  the  court  might  have  treat- 
ed this  defendant  as  a  principal  in  the  first 
degree;  but  there  is  not  sufficient  evidence 
to  make  him  responsible  for  Uie  acta  of  the 
party  Indicted  with  him. 

[3]  The  remaining  exceptions  are  ■offlclmt- 
ly  dealt  with  in  the  headnotea. 

Jndgnient  reversed. 


(U  Qa.  App.  <2S) 

JOHN  FZiANNERT  CO.  T.  JAMBS. 
(Mo.  4,616.) 

(Court  of  Appeals  of  Oaoifia.   ScPt  iO,  1918.) 

(BvUaInu  hy  the  Oovri.) 

1.  Appeal  and  Ebbob  (S  10(3*)— Vddxoi— 
Etidencb. 

When  a  verdict  Is  inpported  bj  some  evi- 
dence, though  it  be  againit'  the  large  preiwn- 
derance  of  the  evidence,  this  court  cannot  fp^t 
a  new  trial  on  the  ground  that  the  renhct  Is 
contraiy  to  the  evidence. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
BrroT,  OmL  Dig.  H  8938-^;  Dec  Dig.  | 
1003.*] 

2.  Pbihcipal  and  Aqbht  (S  116*)— Authob- 
ITT  OF  AoEin^FAcroBs. 

An  aeent  of  a  cotton  factor  who  is  author- 
bed  to  solicit  BhipmentB  of  cotton  to  his  prin- 
cipal is  presumptivelr  authorised  to  make  terms 
under  which  the  cotton  dtall  be  shipped,  re- 
ceived, stored,  aoU,  and  handled  by  his  prin- 
cipal. 

[Ed.  Note^Vor  other  casM,  see  Principal  and 
Agent.  Gent  Dig.  H  8777877%;  Dee.  Dig.  { 
116.*] 

8.  Faotobs  a  28*>— Fown  TO  Siij<— Dibcbb- 

'  TION. 

Where  a  cotton  factor  has  advanced  to 
the  owner  large  sums  of  money  on  shipments 
of  cotton,  so  that  the  factor's  pecnnlary  interest 
In  the  cotton  equals.  If  it  does  not  exceed,  Uie 
pecnnlary  Interest  of  the  owner  in  the  cotton, 
tile  factor  is  not  bound  at  his  peril  to  hold  the 
cotton  under  Instructions  from  the  owner,  but 
hu  the  right  to  exercise  his  own  judgment  as  to 
when  he  shall  sell  the  cotton,  havmg  due  re- 
gard to  his  own  pecuniary  interest  as  well  as 
to  that  of  the  owner,  and  the  factor  la  not 
bound  to  follow  instructions  from  the  owner 
detrimental  to  his  own  pecuniary  interest  Un- 
der the  facts  of  this  case,  a  charge  embodying 
in  substance  the  rule  of  law  above  stated  should 
have  been  given. 

[Ed.  Note. — For  other  cases,  see  Factors, 
Cent  Dig.  H  23,  24 ;  Dec.  Dig.  {  23.*] 

(A.dditwnttl  ByUahiu  by  Bditori^  StajfJ 
4.  Factobs  (i  46*)— AonoR— SumcoDiroT  of 

EVIDENCK. 

Evidence  In  a  cotton  broker's  action  against 
the  owner  of  cotton  for  commissions  and  charg- 
es, wherein  the  defense  was  that  plaintiff  negli- 
gently failed  to  comply  with  selling  instruc- 
tions, held  insufflcieot  to  show  that  the  factor 
was  guilty  of  neglect  of  his  duty  tq  i3»  owner 
through  nolation  of  his  Instmeaons. 

[Ed.  Note.— For  «tber  cases,  see  Factors, 
Gent  Dig.  U  72-80;  Dee.  Dig.  |  46.*] 

Error  from  Ottj  Court  of  Blak^;  U  M. 
Bambo,  Jodgew 
Action  by  the  John  Flannery  Company 


agalmt  D.  W.  Junee.  JndgnMSit  fox  defend- 
ant, and  plaintiff  brings  error.  Berened. 

O'Byrne.  Hartridge  A  WrUtht,  of  Savan- 
nah, and  W.  G.  Park,  of  Blakely,  tor  plaintlfl 
in  error.  Pope  &  Bennett,  of  Albany,  and  CL  L. 
Gleasner,  ot  Blakely,  for  defendant  In  error, 

HAMMOND,  J.  The  John  Flammy  Coflk- 
pany  is  a  cotton  factorage  corporation  locat- 
ed in  Savannah,  Ga.  James  is  a  cotton  grow- 
er, cotton  buyer,  and  shipper,  located  in 
Blakely.  The  John  Flannery  Company  sued 
James  In  the  dty  court  of  Blakely  for  $8,^- 
32  upon  an  account  claimed  to  be  due  for  ad- 
vances made  to  him  on  834  bales  of  cotton, 
commissions,  storage  charges.  Insurance,  etc 
James  filed  an  original  plea  to  the  suit.  In 
which  he  denied  that  he  owed  the  amount 
claimed  for  storage,  insurance,  and  interest 
He  set  up  a  special  contract  made  with  an 
agent  of  the  John  Flannery  Company,  by  the 
terms  of  which  he  was  to  be  charged  only 
20  cents  a  bale  for  storage  and  Insurance, 
and  6  per  cent  Interest  on  advances,  and 
alleged  that  the  difference  in  his  favor  be- 
tween the  amount  of  these  items  as  claimed 
In  the  suit  (except  the  difference  as  to  inter- 
est, whldi  was  waived)  and  the  amount  due 
under  contract  was  f2,64l.S0,  and  he  asked 
that  this  amount  be  deducted  from  the  ac- 
count In  his  plea  he  admitted  tliat  he  owed 
the  balance  of  the  account,  to  wit,  $5,608.82, 
and  this  amount  was  tendered  In  full  settle- 
ment and  payment  The  plea  alleged  also 
certain  facts  tn  reference  to  this  trader, 
which  was  set  up  as  an  accord  and  satisfac- 
tion ct  the  account  SnbsequenUy,  during 
the  same  term  tjt  the  court,  the  d^endant 
filed  an  amendment  to  his  answer,  in  which 
he  alleged  that  at  the  time  the  834  bales  of 
cotton  were  shipped  to  the  Jolm  Flannery 
(Company  it  was  distinctly  and  expressly 
agreed  between  them  that  the  cotton  was  to 
be  sold  by  the  plaintiff  for  the  d^endant 
whenever  the  price  In  the  BavannatL  market 
reacdied  IIH  cents  a  pound;  but  the  plain- 
tiff In  Tiolatlon  of  this  agreement,  failed  end 
refused  to  sell  the  cotton  at  this  price,  al- 
though the  cotton  did  reach  this  price  per 
pound  in  the  .  Savannah  market,  and  the 
plaintiff  could  have  sold  it  for  this  price,  and 
the  plaintUT  Babseanently,  in  violation  of  the 
defendant's  Instructions  and  the  agreement, 
did  sell  820  bales  of  the  cotton  at  11  cents 
per  pound,  and  14  bales  of  the  cotton  at  9 
cents  per  pound,  and  thereby  the  defendant 
lost,  and  the  plaintiff  became  indebted  to  the 
defendant,  the  sum  of  $2,273.07,  beliv  the 
sum  which  would  represent  the  difference  in 
the  value  of  the  cotbm  at  ll)&  omts  pa* 
pound  and  the  price  at  which  It  was  sold  by 
the  plalntifC  The  amendmoit  set  np  also 
that  the  plaintiff  had  lost  cU  ti^t  to  stonm 
insurance,  and  interest  claimed,  becaase  ot 
its  negligent  failure  to  carry  ont  the  defend- 
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anf  B  InstxuctlonB  In  reference  to  the  sale  of 
the  cotton.  The  plea  set  out  the  amounts 
which  It  was  claimed  should  be  deducted 
from  the  account  sued  on.  On  the  trial  of 
the  Issues  thus  formed  a  verdict  was  found 
for  the  defendant  On  motion  of  the  plaln- 
ticr  a  new  trial  was  granted. 

On  the  second  trial  the  defendant  filed  an- 
other amendment  to  bis  answer,  thereby  add- 
ing to  bis  original  answer,  as  first  amended, 
the  following  allegations  In  substance:  That 
the  disregard  of  the  inatxuctions  which  the 
defendant  had  giym  to  the  plaintlft  In  refers 
ttice  to  the  sale  of  this  cotton  when  the  mar^ 
ket  price  was  11%  cents  per  pound,  and  the 
failure  to  comply  with  the  duty  it  owed  aa 
factor,  arose  out  of  the  negligence  and 
careless  failure  and  omission  oi  the  plain- 
tiff to  properly  grade  and  oorrectty  clas- 
sify the  8M  bales  of  cotton,  which  lot 
of  cotton  graded  ai  high  as  "lAverpool  mid- 
dling," but  was  negligently  and  carelessly 
nndergraded  by  tbe  plaintiff,  and  the  plaintiff 
made  do  attempt  to  sell  the  cotton  as  "Urer- 
pool  middling"  while  the  price  of  that  grade 
of  cotton  remained  as  high  as  11)6  cents  .per 
pound,  and  did  not  discover  its  n^Ugttit 
mistake  In  nndergradlng  the  cotton  until  the 
market  inrtoe  had  declined,  and  vriun  it  was 
impracticable  to  sell  the  ootttm  for  tble  inlce 
In  compliance  with  the  instructions  from  the 
defendant  On  the  second  trial  the  verdict 
was  for  the  defendant  and  the  plalntifl  filed 
a  motion  for  a  new  tHal,  based  upon  tha  feat- 
eral  gronnds,  and  lerezal  q>edal  aflslgnmentB 
of  mors  of  law  In  tlie  admlsalm  of  evldenee, 
and  In  excerpts  from  lite  charge  of  the  court, 
and  in  refosato  to  iduurge.  This  motion  was 
denied,  and  the  case  is  here  for  revlev.  We 
will  first  discuss  the  case  as  made  by  the 
evideute  as  pertinent  to  the  issues,  and  we 
will  thai  eonaldei,  in  tbe  ll^t  of  the  evl- 
dence^  Hie  spedal  assignmentB  of  errors  at 
law. 

[2]  Tbe  defienBe  reHed  npon  In  the  original 
plea  «nd  answer — that  the  pInlnClfl  was  en- 
titled to  ouly  20  cents  per  bale  for  storage 
and  insurance,  as  per  the  terms  of  a  special 
verbal  contract  made  with  the  agent  of  the 
plalntifF— was  proved  by  the  defendant  and 
bis  son.  It  was  strenuously  denied  by  the 
agent  with  whom  the  contract  was  alleged 
to  have  been  made.  On  the  law  as  applicable 
to  this  question  we  state  the  general  rule. 
Whenever  an  agent  Is  empowered  to  do  a 
particular  thing,  he  Is  also  empowered  to 
nse  all  lawful  means  necessary  to  accomplish 
It,  and,  when  an  agent  Is  sent  out  to  solicit 
shipments  of  cotton  to  his  principal,  he  is  a 
creneral  agent  for  that  purpose  and  presump- 
tlvely  Is  fully  authorized  to  make  terms  upon 
-which  the  cotton  may  be  shipped,  received, 
stored,  sold,  and  handled  by  the  prlndpaL 
Bass  Dry  Goods  Oo.  v.  Granite  Mfg.  Co.,  119 
Ob.  124.  4fi  8.  B.  980;  French  Piano  Co.  v. 
Oardwell,  114  Ga.  840,  40  S.  B.  292.  This 
role  would  not  be  altered  by  any  secret  in- 
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structions  given  to  the  agent  by  the  princi- 
pal unknown  to  tlie  shipper.  Civil  Code, 
S3S9S. 

[1,4]  2.  The'second  defense  relied  npon  In 
the  first  amendment  to  the  plea  and  an- 
swer Is  that  the  plalntifl  n^Ugently  failed 
and  refused  to  comply  with  the  Instructions 
given  by  the  defendant  to  sell  his  cotton 
when  it  reached  the  market  price  of  11% 
cmtB  per  pound.  The  Instructions  are  ad- 
mitted by  the  plalntlfT;  but  it  Is  insisted 
that  they  could  not  have  been  complied  with, 
for  the  simple  reason  that  cott<m  of  the 
grade  of  defendant's  cotton  never  nacbed 
11%  cents  per  pound  In  the  Savannah  mar- 
ket True,  the  defendant  Introduced  some 
evidence,  not  of  much  probative  value,  that 
the  cotton  could  have  been  sold  for  11% 
cents  per  pound;  but  the  dally  maAet  re- 
ports of  the  Savannah  Cotton  Exchange  were 
sent  to  this  d^endant  by  the  plalntlfT  evory 
day,  and  he  had  knowledge  from  these  re- 
ports that  at  DO  time  had  cotton  readied 
11%  cents  per  pound  in  Savannah  for  cot* 
ton  of  the  grade  of  tala  cotton  in  the  bands 
of  the  plalntifl.  No  reason  is  given  why  tbe 
plaintiff  could  not  have  complied  with  the 
instructions.  On  the  contrary,  tbe  fhets 
prove  that  it  had  every  reason  to  make  a 
sale  as  pron^y  a>  possible.  When  the  cot- 
ton was  first  shipped  by  James,  he  drew 
drafts  fbr  Iti  value  on  the  J6bn  Flannwy 
Company.  These  drafts  were  honored  even 
before  the  cotton  had  been  received,  and  there 
never  was  a  time  when  the  factor  did  not 
have  a  gnaUr  peamlatT  interest  In  tbe  cot- 
ton than  the  owner.  Besides,  the  record  con- 
tains many  letters  from  the  John  Elannvy 
Company  urging  James  to  sell  because  of 
the  improbabiU^  of  tbe  cott<m  reaching  11% 
cents  per  pound.  To  many  of  these  letters 
James  made  no  reply..  The  record  shows 
also  that  tbe  John  Flannery  Company  need- 
ed the  money  which  had  been  advanced  to 
James  on  tbe  cotton,  and  made  frequent  re- 
quests for  payment  James  did  make  some 
payments,  but  never  suffldent  to  make  the 
John  Flannery  Company  safe,  looking  alone 
to  the  value  of  the  cotton.  It  seems  wholly 
Inconceivable  that  a  factor  who  had  ad- 
vanced on  cotton  more  than  its  value,  and 
who  needed  tbe  repayment  of  Its  advances, 
should  negligently  or  arbitrarily  fall  or  re- 
fuse to  sell  tha  cotton,  when  by  doing  so 
his  debt  would  be  paid.  James  Insists  that 
the  plaintiff  could  have  sold  his  cotton  for 
11%  cents  per  pound,  and  that,  if  this  had 
been  done,  the  factor's  debt  would  have  been 
folly  paid  from  the  proceeds.  We  are  dis- 
cussing the  question  ^tirely  apart  from  the 
well-established  rule  that  a  factor  who  has 
made  advances  on  goods  can  regard  his  in- 
terest as  to  the  time  of  sale,  notwithstand- 
ing Instrudlons.  We  are  at  a  loss  to  under- 
stand how  this  issue  could  have  been  found 
against  the  factor.  Instead  of  negligent  dis- 
regard of  a  factor's  duty,[^gj^^e<!C9i|^i0^  [C 
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the  greatest  regard  and  condderatlon  ftir 
the  Interest  of  the  owner. 

8.  We  come  now  to  a  consideration  of  tha 
second  amendment  to  the  plea  and  answer, 
which  was  filed  at  the  last  trial.  It  Is  In- 
sisted that  the  reason  why  the  plaintiff  did 
not  sell  the  cotton  at  11%  cents  per  pound  Is 
because  It  had  been  ondergraded;  that  the 
'cotton  was  "Liverpool  middling/'  but  that 
the  plaintiff  had  negligently  undergraded  it 
This  is  the  defense  mainly  relied  on  in  the 
ailment  before  this  court.  It  is  true 
the  defendant  testified  that  his  cotton  was 
"LiveriMol  middling,"  and  the  evidence  shows 
that  "Liverpool  middling"  was  "Savannah 
middling,"  and,  since  the  defendant  so  tes- 
tified, this  Kwart  cannot.  In  a  jurldic  sense, 
say  that  there  was  no  evidence  In  snpport 
of  the  amendment  But  it  Is  pregnant  with 
significance  that  the  defendant  d^yed  so 
long  in  setting  up  this  defensa  He  knew 
the  grade  which  the  plaintiffs  gave  his  cot- 
ton when  first  received.  Be  was  definitely 
Informed  In  a  letter  from  the  plaintiff,  April 
9,  1906.  tbat:  *'We  were  rather  atrict  in 
living  grades  of  your  cotton  aa  fnUy  low 
middling.  In  value  it  will  average  between 
fully  low  middling  and  middling."  Notwith- 
standing his  knowledge  of  cotton  and  this 
representation  as  to  the  grade  (tf  his  cotton, 
be  acc^ta  without  dissent  the  grading  as 
made  by  t^e  fttctors.  During  the  whole  life 
of  the  transaction  and  during  several  years 
of  litigation  no  objection  waa  made  to  the 
grading  of  the  factor.  The  question  of  grad- 
ing waa  vital  to  the  value  of  the  cotton.  On 
it  depended  the  opportunity  to  sell  at  IIH 
cents  per  pound.  On  It  depended  the  ability 
to  repay  the  debt  made  for  advances.  Yet 
no  word  was  spoken  or  written  by  the  de- 
fendant, although  he  was  In  possession  of 
specific  information  on  the  subject  He  did 
not  take  Issue  with  the  factors  or  notify 
them  of  any  undergradlng.  He  said  nothing 
about  undergradlng  when  he  made  his  ten- 
der. It  was  strictly  a  post  mortem  discov- 
ery. Though  brought  to  life  for  the  first 
tiiue  on  the  dissecting  table  of  the  second 
trial,  it  would  be  good  in  law  if  It  were  a 
real  discovery.  But  why  should  the  fac- 
tors hare  uudergraded  the  cotton?  It  Is  con- 
ceded that  tbey  were  skillful,  with  long  ex- 
perience, and  were  business  men  of  high  in- 
tegrlty.  Besides,  they  had  every  reason  to 
grade  the  cotton  as  high  as  they  truthfully 
could.  Tbey  had  advanced  more  money  on 
it  than  it  was  worth,  and  the  higher  the 
grade  the  greater  the  security  for  the  debt 
While,  therefore,  the  evidence  pertinent  to 
the  issue  made  by  this  amended  plea  makes 
the  grant  of  a  new  trial  on  general  grounds 
Inconsistent  with  the  view  of  our  right  under 
repeated  rulings,  yet  it  moves  us  to  a  more 


favorable  consideration  of  the  special 
ments  of  errors  of  law. 

4.  One  of  the  grounds  of  the  amoided  mo- 
tion for  a  new  trial  assigns  error  in  the  fol- 
lowing charge  of  the  court:  "If  you  be- 
lieve, from  the  testimony  In  this  case,  that 
the  Flannery  Company  had  a  soliciting  agent 
upon  the  road,  whose  duty  it  was  to  go  over 
his  territory  and  solicit  shipments  of  cotton 
for  Flannery;  if  you  believe  that  that  agent 
had  authority  to  quote  the  charges  and  ex- 
penses, or  the  terms  upon  which  the  Flan- 
nery Company  would  handle  that  cotton — 
then  I  charge  you  that  it  would  follow,  aa  a 
matter  of  law,  that  this  agent  would  liave  a 
right  to  vary  the  terms  under  which  be  was 
sent  out"  This  InstnictloD,  while  rather 
broad,  is  not  In  conflict  with  the  rule  dis- 
cussed In  the  first  division  of  this  opinion. 

[3]  5.  The  trial  Judge  instmcted  the  Jury 
that:  "If  any  special  instructions  were  given 
as  to  price,  tbey  [referring  to  the  plaintiffsl 
were  bound  to  sell  It  [the  cotton]  at  that 
pric^  or  stand  the  conaeguoices  of  failure  to 
do  so  if  they  sold  it  at  a  lower  price." 
While  this  instruction  states  correctly  an  ab- 
stract principle  of  law,  under  the  facts  of 
this  case  it  should  have  been  qualified  ^ 
the  statement  that  1^  &  factor  made  advaae- 
es  on  produce  consigned  to  him  for  aale^  be 
would  have  an  interest  in  the  oonslgnnitfit 
and  would  have  the  right  to  exercise  his 
discretion  as  to  the  time  of  sale,  and  that 
if  any  Instructions  given  yren  detrimental 
to  the  Actor's  interest  they  might  be  dis- 
regarded by  him.  Frost  r.  Powell.  10  Ga. 
App.  95,  72  6.  B.  719,  and  dtatlcms.  We 
think  this  charge  was  erroneous  also,  be- 
cause there  was  no  evidence  to  warrant  it 
It  was  not  contended  tliat  the  plaintiff  bad, 
in  selling  the  cotton  for  a  lower  price,  dis- 
regarded the  defendantjls  instructions;  on 
the  contrary,  the  evidence  proves  beyond  all 
controversy  that  the  plaintiff  held  the  cot- 
ton, although  not  compelled  to  do  so,  becanse 
of  the  plalnttfTs  large  pecuniary  Interest  In 
it  for  the  cents  per  pound,  and  did  not 
sell  it  until  Instructed  by  the  defendant  to 
do  80  at  11  cents  per  pound.  True,  the  fac- 
tor did  not  get  11  centa  per  pound;  but  It 
voluntarily  made  good  the  difference  to  the 
defendant  moved  to  do  so  by  the  natural  de- 
sire to  dose  out  a  transaction  in  which  it 
bad  been  from  tbe  first  a  probable  loaer. 

We  have  given  the  case  careful  examina- 
tion, and  are  clearly  of  the  opinion  tbat  the 
ends  of  Justice,  as  well  aa  tbe  voice  of  tbe 
law,  demand  another  trlaL 

Judgmrat  reversed. 

Judge  H.  O.  HAMMOND,  of  the  Augusta 
Circuit  was  designated  by  the  Governor, 
and  presided  in  this  case  In  place  of  PO^ 
TLE,  J.,  disqualified. 
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(13  Qa.  App.  706) 

PITTMAN  T.  BTATB.    (So.  D,206^ 
(Court  of  Appeals  of  Georgia.  Oct  28,  1913^ 

(ByUabut  bp  tU  Oourt.1 

1.  ItABCEirr  (I  15*>— SnCPIS  IiABOBirT— Bis- 
UBNTB  OF  OFFENBI. 

One  cannot  be  convicted  of  dmple  larceny 
unless  it  appears  that  he  took  the  goods  describ- 
ed in  the  indictment  wrongfully  and  fraudulent- 
Ij,  with  the  intent  then  and  there  entertained 
to  steal  the  same.  If  possession  of  goods  be  de- 
livered by  the  owner  to  another  under  an  agree- 
ment by  the  latter  to  sell  them  fbr  the  benefit  of 
the  owner  and  to  return  to  the  owner  either  the 
proceeds  arising  from  the  sale  or  the  goods  them- 
selves if-unsold,  and  the  |oods  are  subsequently 
converted,  the  conversion  is  larceny  after  a  trust 
delegated,  and  the  iwrson  thus  guilty  of  the 
conversion  cannot  be  convicted  of  simple  larceny, 
unless  there  is  some  proof  that  he  fraudulently 
induced  the  owner  to  surrender  possession  of  the 
goods.  Intending  at  the  time  to  appropriate  them 
to  his  own  use. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
GenL  Dig.  H  39-42;  Dec  DigTl  15.* 

For  other  definitiona,  m«  Words  and  Pbxaass, 
tcL  fi,  pp.  S991-400B;  tcL  8,  p.  7701.] 

(Addition^  SyUahu*  bv  Editorial  Staff.) 

2.  IiABCKKT  a  68*)— Snonut  Labcevt— Evx- 

DENCS  OF  EWuDULBnT  iNTXnT. 

Evidence  merely  tiiat  defendant  failed  to 
pay  for,  and  converted  to  Us  own  use,  goods  re- 
ceived from  the  owner  under  an  agreement  that 
he  should  sen  the  same  and  return  to  tlie  owner 
either  the  proceeds  or  the  unsold  goods  was  insuf- 
ficient to  sastain  a  finding  that  ne  fraudulently 
induced  the  owner  to  surrender  the  goods,  intend- 
ing at  the  time-to  appropriate  them  to  ms  own 
use. 

[Ed.  Note^For  other  eases,  see  lArosny. 

CentDig:!  163;  DecDlgrT^*] 

Error  from  City  Court  of  Ft  Qatnes;  B. 
M,  Tnmlpseed,  Judge. 

Ell  Plttman  was  convicted  of  simple  lar> 
cenj,  and  brings  error.  Reversed. 

King  ft  Arnold,  of  Ft  Gaines,  for  plaintiff 
in  error.  P.  a  King;  SoL,  of  Ft  Gaines,  for 
defendant  In  error. 

POTTLE,  J.  Tbe  aocnaed  was  coavlcted 
of  BltDpIe  laroeny,  under  an  aeciuation  diarg- 
Ing  tbat  offeose.  He  presents  the  point  that  if 
be  was  guilty  of  any  offense  the  evidence  de- 
mands a  oonvictlon  of  larcen;  after  a  trust 
The  evideitoe  was  tbat  tbe  accused  went  to 
tbe  store  of  tbe  prosecntOT  and  wanted  some 
goods  to  sell  at  a  picnic  which  was  to  be 
held  at  Hatcher's  Station.  The  prosecutor 
ashed  the  accused  why  be  did  not  purchase 
the  goods  at  Elatcher's  Station,  and  he  re- 
plied that  the  merchants  at  that  place  did 
not  have  the  goods  be  wanted.  The  prose- 
cutor testified:  "I  let  the  defendant  have 
on  consignment,  to  sell  fw  me  at  the  picnic, 
the  following  goods  [referring  to  tbe  goods 
described  in  the  Indictment].  The  d^end* 
ant  was  to  sell  these  goods  for  me  at  the 
picnic  and  bring  me  back  the  money,  or  re- 
turn tbe  goods  that  were  not  sold.  I  made 
several  -demands  on  the  defendant  for  the 
mon^t  but  did  not  get  the  money,  and  no 


goods  bare  beoi  returned  to  me  that  I  let 
him  have.  After  waiting  about  a  month  I 
took  oat  a  warrant  for  him.  I  explained  to 
the  defendant,  when  I  let  him  have  the  goods, 
I  was  not  selling  the  goods  to  him,  but  he 
was  to  act  as  my  agent  The  defendant  came 
to  me  and  got  some  candy  and  other  goods 
to  sell  at  a  picnic.  I  consigned  the  goods 
to  him." 

[1]  The  point  presented  Is  not  without  dif- 
flculty.  Tbe  same  facts  may  Involve  simple 
larceny  and  larceny  after  a  tmst  so  that  a 
conviction  for  either  offense  would  be  author- 
ized. The  decisions  are  in  some  confusion, 
and  do  not  clearly  draw  a  general  distinc- 
tion between  the  two  oflensee  which  can  be 
applied  In  all  cases.  In  Bice  v.  Stajte,  6  Ga. 
App.  160,  64  S.  E.  675,  It  was  said  that  tbe 
words  "other  bailee,"  as  used  in  section  189 
of  the  Penal  Code,  must  be  understood  as 
implying  a  delegated  trust  to  a  person  oc- 
cupying some  fiduciary  relation  to  the  bailor, 
and  that  hence  a  mere  temporary  loan  of 
property,  with  no  benefit  to  the  lender,  was 
not  such  a  bailment  as  was  contemplated  by 
that  section  of  the  Code.  The  principle 
enunciated  in  this  decision  was  followed  in 
Basley  v.  State,  10  Ga.  App.  470.  73  S.  E. 
624,  and  upon  its  application  to  tbe  facts  of 
that  case  we  held  that  the  evidence  demand- 
ed a  finding  that  the  accused  was  guilty  of 
larceny  after  a  trust,  end  not  of  simple  lar- 
ceny. In  that  case  a  master  Intrusted  his 
servant  with  a  bill  for  the  purpose  of  get- 
ting it  changed  and  bringing  back  the  change, 
and  the  servant  fraudulently  converted  and 
appropriated  it  to  his  own  use.  We  said 
that  this  was  a  delegated  trust  to  a  person 
standing  In  a  fiduciary  relation,  and  both 
the  actual  and  legal  possession  bad  been 
voluntarily  surrendered  by  tbe  owner  with- 
out any  fraud  or  artifice  on  the  part  of  th* 
servant  other  than  that  involved  in  the  prom- 
ise to  return  tiie  money.  In  Bryant  v.  State, 
8  Ga.  Appl  389,  69  &  B.  121,  It  was  held  that 
whm  property  had  been  hired  to  another 
who  afterwards  converted  It  to  his  own  use, 
he  might  be  oouTlcted  of  simple  larceny  U  it 
appeared  that  he  fraudulently  Induced  tbe 
owner  to  hire  the  property  to  Um,  Intending 
at  the  time  to  steal  It  This  decision  was 
similar  in  prlndple  to  that  made  In  Martin 
V.  State,  123  Ga.  478,  d  S.  E.  334,  where  it 
was  held:  **H  a  person,  frandulenUy  int^d- 
Ing  to  get  possessifm  of  tho  money  of  an- 
other and  appropriate  the  same  to  bis  own 
use,  by  false  representations  induces  the  own- 
er to  deliver  the  money  to  him  for  the  pur- 
pose of  being  applied  for  the  owner's  use  or 
benefit,  and  then  appropriates  It  In  pursu- 
ance of  tibe  original  Intent,  he  is  gtillty  of 
both  larceny  after  trust  del^sated  and  simple 
larceny,  and  may  be  ivosecnted  for  and  con- 
victed of  either  offoise."  Tbe  case  of  Bar- 
ron V.  State.  126  0a.  92,  64S.B.812.isan 
illustratloB  ot  the  ftoct  converse  of  the 


•For  ether  eases  see  Mme  tople  and  section  NUMBER  tn  Dae.  Dig.  *  Am.  XHc-  Ksr-Ne.  8«l9ltifelU9'' 


916 


IB  SOUTHBASIBAN  BBPOBTBB 


proposition  stated  in  the  Martin  Cpse.  It 
was  tbere  li^  that  If  a  person  TOluntarlly, 
and  wltboat  being  induced  by  the  fraud  of 
anothee,  deliTors  property  Into  the  latter's 
possession  for  titie  putpose  of  baring  it  de- 
livered at  a  distant  place,  and  the  person  so 
reoeiTii^  possession  wrongfoUy  and  frauda- 
lentty  converts  the  property  to  bis  own  use, 
the  conversion  Is  larceny  after  a  trust,  with- 
out the  element  of  simple  larceny.  Id  the 
oidnlon  It  was  said:  "It  is  not  a  case  of  vio- 
lence to  the  possession  of  the  prosecutor; 
for  it  afflrmatlTely  appears  that  the  prose- 
cutor voluntarily  parted  with  Ms  possession, 
and  the  injury  results  to  the  prosecutor,  not 
from  the  thing  being  fraudulently  taken  from 
lilm,  but  from  a  fraudulent  disposltloQ  by 
the  defendant  after  the  trust  had  been  im- 
posed. Under  the  facts,  there  is  no  simple 
larceny  whatever  in  the  case,  and  the  court 
Should  not  have  charged  upon  that  subject" 
[2]  We  may  get  the  matter  clearer  in  our 
minds  by  recurring  to  ttie  definition  of  sim- 
ple greeny,  which  is:  "The  wrongful  and 
fraudulent  taking  and  carrying  away,  by 
any  person,  of  the  personal  goods  of  another, 
with  Intent  to  steal  tlie  same.**  Penal  Code, 
i  152.  There  can  never  be  a  conviction  for 
simple  larceny  unless  It  appears  that  the 
original  taking  was  wrongful  and  fraudulent 
and  with  the  intent  at  the  time  of  the.  taking 
to  steal  llie  property.  If  the  possession  is 
acquired  rigbtfolly  and  without  firand,  and 
snbsequeutly  the  goods  be  converted,  the  of- 
foise  is  not  simple  larceny.  If  the  owner 
voluntarily  surrenders  possession  and  retains 
title  to  the  property  ddivered,  without  any 
artifice  or  fraud  on  the  part  of  the  person  re* 
ceivtng  it,  a  subsequent  conversion  of  the 
goods  will  be  larc^  aftw  a  trust  In  the 
present  case,  the  evidence  shows  that  the 
owner  surrendered  merely  the  possession  of 
the  goods,  but  retained  the  tltl&  His  surren- 
der of  possession  was  voluntary.  The  case 
turns,  therefore,  on  the  question  whether 
there  was  any  evidmce  from  which  the  Jury 
could  find  that  he  was  induced  to  surrender 
this  possession  by  any  artifice  or  fraud  on 
the  part  of  the  accused.  In  other  words,  the 
question  is  whether  the  Jury  could  find  that 
the  original  taking  by  the  accused  was  wrong- 
ful and  fraudulent,  and  with  a  present  intent 
to  steal.  Apparently,  from  the  testimony  of 
the  prosecutor,  the  accused  came  to  his  store 
to  buy  some  goods,  dther  for  cash  or  on 
credit,  for  the  purpose  of  reselling  them  at  a 
picnic.  The  prosecutor  declined  to  sell  the 
goods  to  the  accused,  but  ofFered  to  deliver 
the  goods  to  him  in  order  that  he  nd^t  sell 
them  as  the  ag^t  and  for  the  benefit  of  the 
tnosecntor,  upon  the  agreement  of  tlie  accus- 
ed either  to  return  tlie  goods  or.to  bring  tack 
the  agreed  price  to  Qie  lurosecutor.  So  far  as 
appear^  this  arrangement  was  entered  into 
at  the  suggestion  of  the  prosecutor  himsdf. 


niere  Is  nothing  In  tiie  evidence  to  mggest 
any  fraudnloit  intoit  on  Vu  part  of  the  ac- 
cused at  the  time  he  reertved  the  goods,  ex- 
cept the  bare  &ct  that  he  fUled  to  return 
them  or  to  pay  for  tkem.  It  is  settled  by  the 
decisions  that  this  Itect  alone  is  not  anfllcient 
proof  of  a  fraudulent  taking  of  goods  whidi 
were  voluntarily  delivowd  the  owner  into 
the  possession  of  the  person  receiving  them. 

If  it  had  appeared,  from  the  teetiinony. 
that  the  accused  gave  a  false  reanon  for 
coming  to  the  prosecutor  for  the  goods  (sndi 
as  that  he  could  not  purchase  them  at  Hatch- 
er's Station,  for  the  reason  that  the  mer- 
chants at  that  place  did  not  have  the  goods 
he  wanted,  when  in  tact  there  were  similar 
goods  at  Hatcher's  Station),  this  would  have 
authorized  an  Inference  ttiat  he  had  the 
fraudulent  intent  at  the  time  he  received  tlie 
goods  from  the  prosecutor.  Or  if  it  had  ap- 
peared that  the  accused  did  not  in  £act  sell 
or  .make  any  effort  to  s^  the  goods  at  the 
picnic,  such  Inference  might  have  arisen. 
But  nothing  of  this  sort  appears.  The  case 
is  one  simply  where  the  accused  was  appoint- 
ed the  agent  of  the  prosecutor  and  the  poe- 
session  of  the  goods  was  volnnterily  surren- 
dered by  the  prosecutor  without  any  artifice 
or  fraud  on  the  part  of  the  accused,  and  he 
subsequently  converted  to  his  own  nee  Mther 
the  goods  or  the  proceeds  arising  from  the 
sale.  For  aught  that  appean^  the  accused 
may  have  sold  the  goods  and  stolen  the  mon- 
ey, forming  the  Intait  to  steal  after  the  goods 
were  sold.  It  may  be  doubted  whether,  un- 
der the  evidence  aa  it  stands,  he  conld  be 
convicted  of  larceny  after  a  trust  in  stealing 
the  goods;  It  not  appearing  but  that  in  com- 
pllance  with  his  contract  he  sold  the  goods 
as  he  agreed  to  do.  Bat,  liowever  this  may 
be,  w6  do  not  think  he  conld  be  convicted  of 
simple  birceny  without  some  evldoice  to 
show  the  exlstenoe  of  a  fraudulent  Intoit  at 
the  time  he  received  the  goods. 

Judgment  revoned. 

(U  Oa.  Appw  700) 
ETANS  V.  STATE.    (No.  0,204.) 
(Court  of  Appeals  of  (3e<agia.   OcL  29,  1918.) 

(SyUabuf      tha  Court.) 

1.  Just  (1  83*>-b6iiranHcrr  ta  Jvmom— 

CJUKINAX.  OaBB. 

A  challenge  propter  affeetum  to  a  juror 
in  s  criminal  case  should  be  sostained  when  it 
is  made  to  appear  to  the  court  as  trior  diet  the 
Juror,  in  his  ofladal  capodty  as  jnidce  of  tlie 
peace,  received  the  affidavit  and  issued  the  war- 
rant which  was  the  basis  of  the  aeeosstioa.  The 
stoallest  degree  of  Interest  Li  a  dedsivs  olije^ 
tion  to  a  juror  In  a  criminal  case. 

[Ed.  Note.— For  other  cases,  see  Joiy,  Oaat. 
Dig.  H  400,  402-404;  Dee.  Dig.  |  88.*] 

2.  Gbimiitai.  Law  (||  tn2, 775*)— laimiicigHMs 
—Alibi— EviDisOB. 

In  diarging  upon  alibi  it  Is  error  to  instmet 
the  Jury  that  if  they  "believe  from  tiie  •videnee^ 
and  believe  it  beyond  a  reasonable  doubt,  that 
it  was  impossible  for  the  defendant  to  be 
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at  the  scene  of  the  offense  at  the  time  of  its  com- 
mlBrion,  and  that  the  evidence  in  thli  reipect  ii 
sufficient  to  exclude  the  possibiUty  of  the  de- 
fendant's presence  at  the  time  and  place  it  was 
committed,  you  will  be  authorized  to  acquit  the 
defendant  To  establish  an  alibi  the  evidence 
mnat  be  sufficient  to  exclude  ^e  po^bility  of 
the  defendant's  presence  at  the  scene  of  the 
crime  at  the  time  of  its  commission,  but  be  is 
not  required  to  establish  the  impossibility  of  his 
presence  beyond  a  reasonable  doubt;  it  is  suffi- 
cient if  this  impossibility  is  shown  to  the  rea* 
■onable  satisfaction  of  the  jury.  Proof  of  alibi 
may  entitle  the  accused  to  an  acquittal  even 
though  it  goes  no  further  tiian  to  raise  a  rea- 
sonable doubt  of  the  defendant's  guilt  when  con- 
sidered on  the  general  case  with  the  rest  of  the 
testimony;  and  for  this  xeasrai,  if  for  no  other, 
to  reonire  the  defea^nt  to  wtaUUh  tin  defense 
of  allu  to  the  ezduslcai  of  a  leascmaUe  doubt 
pla^  on  him  a  burden  not  Imposed  by  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  H  126&  12^-1291, 1S3S-1837 ; 
Dec  LHg.  SS  572,  776*] 

Error  from  City  Conrt  of  Leealwrg;  H. 
Xi.  Long,  Judga 

.  BU  St8U  wu  omiTfctod  ot  cxlmtt  and 
brings  error.  Berereed. 

W.  O.  Uartln,  of  Leesburg,  for  pUilotUt  In 
oror.  J.  B.  Hoyl,  of  Leesbarg,  for  fhb  State. 

RUSSELL,  J.  The  plaintiff  In  error  ex- 
cept! to  the  Judgment  OTermllng  Us  mollon 
for  a  new  trial.  The  accnaation  was  based 
upon  an  affidavit  made  befbre  a  Justice  of 
the  peace,  wbo  issued  tbe  warrant  Cor  the 
defendant's  arrest. 

[1]  On  the  panel  pat  npon  the  prisoner, 
this  Justice  of  the  peace  appeared  as  a  Juror. 
Immediately  after  tlie  panel  was  put  upcm 
the  accnsed,  and  before  tb»  Jury  was  strl<&en 
or  sworn,  the  accused  objected  to  the  Justice 
of  the  peaces  upon  the  ground  that  he  was 
not  a  competent  Juror,  because  of  the  facta 
stated  above^  and,  in  substantiation  of  this 
objection,  sut«nitted  to  tbe  court  the  afBdarlt 
of  tbe  prosecutor  and  the  mrrant  Issued  by 
the  Justice^  commanding  the  arrest  of  the  de- 
fendant, and  the  entry  (a  the  arrei^  tfrom 
which  it  appears  that  the  prosecutor  was 
also  the  arresting  officer).  Tba  court  over- 
ruled the  objection  and  held  that  the  Juror 
was  -coiOpetent,  and  this  ruling  is  the  sub- 
ject of  the  first  assignment  of  error. 

In  our  search  for  precedents  we  have  been 
unable  to  find  a  case  Identical  upon  its  facts 
with  the  case  at  bar.  Apparently  In  this 
state  the  practice  of  excusing  a  Juror  under 
Boch  drcumstances  has  teen  vaj  general, 
for  otherwise  the  question  would  ere  this 
have  been  raised  In  some  form  In  the  Su- 
preme Court  However,  upon  the  question 
now  squardy  presented  whether,  upon  time- 
ly challenge  to  the  poll,  a  Juror  in  a  criminal 
case,  who  In  his  official  capacity  as  a  ma^ 
trate  received  the  affidavit  of  the' prosecutor 
and  issued  the  warrant  finr  the  arrest  of  tiie 
accused.  Is  subject  to  ^llenge  propter  af- 
fMtum,  we  are  compelled  to  hold  that  upon 
proof  of  the  fhct  that  the  diallenged  Juror 
is  the  individual  who  Issued  the  warrant. 


he  should  be  held  subject  to  dialleng^  and 
that  as  to  him  the  defendant  dumld  not  be 
required  to  exerdae  the  right  of  peremptory 
challenge  by  exhaoatlng  one  of  his  strikes. 
Tbe  ai^fument  of  learned  counsel  for  tbe 
stat^  to  tbe  effect  that  Justices  of  the  peace 
are  not  dlsquallfled  from  serving  as  Jurors 
in  criminal  cases,  has  no  bearing  whatever 
upon  the  question.  Of  course  the  mere  fact 
that  a  Juror  might  happen  to  be  a  Justice  of 
the  peace  would  be  no  objection  to  his  quali- 
fication as  a  Juror,  and  In  fact  the  Intelli- 
gence and  personal  character  of  these  mag-' 
Istrates  Is  such  as  ordinarily  to  render  them 
peculiarly  qualified  for  Jury  Bervlc&  The 
objection  in  the  case  at  bar  was  not  that  the 
Juror  Godwin  was  a  Justice  of  the  peace  bat 
that  he  was  the  Justice  who  Issued  the  war- 
rant In  this  eaae.  And  it  is  for  this  special 
reason  that  we  hold  that  he  was  disqualified. 

Nothing  is  better  settled  than  that  no  man 
can  be  a  Judge  in  bis  own  case,  and  the  dis- 
qualification dependent  upon  this  rule  has 
very  naturally  been  extended,  in  the  Interest 
of  IsSi  Jury  trials,  to  Ificlude  any  and  every 
case  In  which  the  trior  in  question  does  not 
possess  an  exclusive  interest  but  may  be  af- 
fected by  a  partial  Interest  In  the  subject- 
matter.  Tbe  principle  that  a  Juror  should 
not  alt  on  a  cause  In  which  he  Is  eventually 
interested  is  founded  In  wisdom  and  Justice 
and  has  no  regard  to  the  degree  of  pecuniary 
interest  Under  our  law,  the  Justice  of  the 
peace  who  issues  a  warrant  In  a  criminal 
case  has  a  pecuniary  Interest  In  the  result  of 
the  trial,  for  If  the  accused  Is  convicted  and 
Is  smtenced  to  pay  a  fine  and  the  costs,  and 
does  pay  it,  the  fees  for  issuing  the  warrant 
and  for  other  services  legally  performed  by 
the  Justice  must  be  Included  in  the  costs 
and  be  paid  as  a  part  of  the  costs  before 
the  defendant  Is  entitled  to  be  released.  It 
matters  not  how  ut)rlgtat  the  magistrate 
may  be  nor  that  the  amount  of  his  costs  may 
be  smaU.  It  may  be  that  the  Juror  in  ques- 
tion is  a  man  of  such  Spartan  flrmnfiss  that 
his  interest  would  not  affect  him,  even 
though  It  were  a  hundredfold  as  large ;  and 
history  Is  not  without  Instances  of  men  of 
that  stamp;  and  yet.  If  the  courts  should 
proceed  upon  any  such  theory  as  this,  the 
rule  of  absolute  Impartiality  (which  is  the 
very  foundation  of  a  fair  trial  by  Jury) 
would  be  Elated.  Rules  must  be  made  for 
ordinary  cases  and  not  for  exCQ)tlon8.  And 
unless  tbe  rule  t^t  every  Juror  who  tries 
the  ease  of  his  fellow  dtlsen  must  be  not 
only  absolately  fair  and  Impartial  but  also 
absolutely  disinterested  is  strictly  adhend  to 
and  lealously  uiAeld,  cor  boasted  right  of 
trial  by  Jury  will  beonne  little  more  tiian  a 
mockery.  Tbe  court's  duty  to  proiM*  an 
impartial  July  Is  absolutely  lmpemttv& 

In  a  South  Carolina  case  the  court,  In  dis- 
cussing the  Intwest  of  Jurors  (Horry's  Case, 
1  Bay  [S.  0.}  229),  adopts  the  foUowlng  no- 
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table  quotation  from  BlacfcBtoae:  "The  small- 
est  d^;ree  of  Interest  is  a  dedslTe  objec- 
tion to  a  witness,  and  mncb  more  so  to  a 
Juror."  2  Black.  Com.  48a  In  tbls  state  the 
interest  of  a  witness  is  no  longer  gmand  for 
objection,  but  as  to  a  Juror  there  has  been 
no  relaxation  of  Blackstone'ft  mie,  so  far  as 
we  are  able  to  rUscover.  No  right  has  been 
more  sacredly  guarded  by  the  courts  In  this 
state  tban  that  accorded  to  every  litigant  of 
having  bis  case  tried  by  .Jurors  not  only  fair, 
Impartial,  and  disinterested  but  eren  beyond 
Busplclon  of  bias.  In  Anderson  t.  State,  63 
Oa.  676,  the  surety  upon  the  defoidant's 
bond  was  h^^  to  be  disqualifled  for  interest 
upon  objection  by  tlie  states  and  certainly 
Bbch  a  surety's  pecuniary  Interest  in  tlw  d^ 
fendant  ia  not  ordinarily  greater  Chan  would 
be  the  interest  of  a  committing  magistrate  In 
his  costs.  In  Johnson  t.  City  of  Anttilcus, 
46  Ga.  81,  and  Mayor,  etc.,  of  Cartersrille 
Lyon,  69  Oa.  S77,  the  Supreme  Conrt  held 
that  citizens  of  a  mtmidpality  were  disquali- 
fied, because'  of  interest,  to  sit  as  Jurors  in 
causes  In  which  the  municipality  was  a  par- 
ty; and  it  required  a  statute  to  abrogate 
this  rule.  Inasmuch  as  the  Tight  of  liberty  is 
more  precious  than  the  possession  of  mere 
worldly  goods,  it_  would  seem,  certainly  in  the 
ubsence  of  a  statute  and  In  criminal  prosecu- 
tions, that  the  rule  of  Blackstone  should  be 
strictly  adhered  to. ,  It  is  true  the  quallflca- 
tioQ  of  a  Juror,  when  he  is  put  upon  the  court 
as  a  trior,  is  a  matter  addressed  peculiarly 
to  the  court's  discretion;  but  It  should  be 
borne  in  mind  that,  in  the  determination  of 
the  qualification  of  Jnrors  in  criminal  prose- 
cutions. It  has  uniformly  been  held  that  the 
discretion  or  latitude  given  the  trial  Judge 
1b  greater  when  exercised  In  excusing  Jurors 
whose  qualifications  are  In  doubt  than  In  re- 
taining them. 

Not  only  on  account  at  pecuniary  interest, 
but  also  for  other  reasons,  the  justice  of  the 
peace  who  binds  over  one  accused  of  crime 
should  not  be  held  qualified  to  pass  upon  his 
guilt  or  innocence.  In  the  first  place,  the  act 
of  taking  the  affidavit  Is  not  merely  mlniste- 
lial.  Glllett  V.  Tblebold,  9  Kan.  431.  The 
magistrate  ,  determines  Judicially  to  order  an 
arrest.  And  even  If  It  be  true  that  every 
citizen  has  a  right  to  have  a  warrant  Issued 
when  he  Is  wUUng  to  swear  that  another  has 
committed  a  crime,  still  the  warrant  cannot 
be  issued  until  the  prosecutor  has  sworn  to 
the  charge;  and  the  crime  to  which  the 
prosecutor  swears  cannot  be  properly  des- 
ignated in  the  warrant  until  there  has  been 
a  statement  of  at  least  enough  of  the  facts 
to  enable  the  Justice  of  the  peace  to  deter- 
mine the  offense  for  which  the  warrant 
should  be  Issued.  Under  such  circumstances, 
it  would  be  unreasonable  to  suppose  that  an 
intelligent  man  would  not  form  some  kind 
of  an  opinion  with  reference  to  the  case 
which  lias  been  stated  and  verified  In  his 
hearing  by  the  affidavit  of  the  prosecutor. 
Not  only  is  this  so,  but  as  an  officer  of  the 


state  tbe  Justice  of  the  peace  who  issiiea  the 
warrant  sets  in  motion  the  mtlre  criminal 
machinery  of  the  state,  fhnn  the  opemtUm  of 
which  the  trial  of  the  defendant  resnlts; 
and  human  nature  la  of  mdi  fashion  that 
die  Justice  of  the  peace  will  generally  feel 
such  Interest  In  his  handiwork  as  not  to  de- 
dre  to  be  held  blamable  for  Issuing  a  war- 
rant witbont  snfflctent  cause  or  without  any 
cause. 

Upon  grounds  of  public  policy.  If  for  no 
other  reason,  and  In  order  that  one  accnaed 
of  crime  may  have  no  semblance  of  cause  for 
complaint,  an  ofBcer  of  the  state  who,  in 
the  disdiarge  of  tUa  duty,  has  tak^  an  affi- 
davit <duurglng  a  dtlzen  with  crime,  and 
thereupon  has  Issued  the  warrant  upon  wbidi 
he  was  arrested,  should  not  be  put  upon 
the  accused  as  a  Juror  on  his  trial  for  that 
crime,  ^e  safety  of  every  social  institu- 
tion worOi  preserving  dei>enda  upon  the  in- 
tegrity of  our  jury,  system.  If  there  be  pos- 
sibility of  error  either  way,  it  Is  far  better 
to  err  by  being  overcautious  in  adhering  to 
every  regulation  which  will  tend  to  provide 
juries  whose  impartlaUty  shall  be,  like  the 
virtue  of  Ciesar's  wife,  above  suspicion. 

[2]  2.  The  defendant,  upon  his  trial,  re- 
lied upon  aliU  as  his  defense.  Upon  this 
subject  the  court  diarged  the  Jury  as  fol- 
lows: "The  defendant  claims  be  was  not 
present  at  the  place  the  crime  was  commit- 
ted. If  you  believe  from  the  evidence,  and 
beUeve  it  beyond  a  reasonable  doubt,  that  it 
was  impossible  for  the  defendant  to  be  pres- 
ent at  the  scene  of  the  offense  at  the  time  of 
its  commission,  and  that  the  evidence  in  this 
connection  is  sufficient  to  exclude  the  pos- 
sibility of  the  defendant's  presence  at  the 
time  and  place  it  was  committed,  you  will 
be  authorized  to  acquit  the  defendant"  We 
think  the  court  erred  in  this  instruction.  As 
pointed  out  by  Chief  Justice  Bleckley  in 
Harrison  v.  State,  83  Ga.  129,  9  S.  E.  542, 
the  defense  of  alibi  rests  upon  two  prongs: 
The  Jury  may  either  consider  the  alibi  on 
the  general  case,  for  the  purpose  of  deter- 
mining whether  any  view  of  the  allbl^  in 
connection  with  other  evidence  raises  a  rea- 
sonable doubt ;  or  they  may  consider  wheth- 
er the  proof  of  the  alibi  alone  and  of  Itself 
raises  such  a  doubt  as  will  require  the  Jury 
to  acquit  But  It  Is  expressly  held  that,  no 
matter  which  may  be  the  purpose  to  which 
the  proof  of  alibi  Is  put,  the  defendant  is 
not  required  to  establish  this  defense  by  that 
degree  of  proof  which  excludes  every  rea* 
sonable  doubt,  but  he  is  only  required  to  es- 
tablish It  to  the  reasonable  satlsfactioD  of 
the  Jury.  For  that  reason  the  Judge  in  the 
present  case,  by  telling  the  jury  that  they 
would  be  authorized  to  acquit  the  defend- 
ant if  they  believed  beyond  a  reasonable 
doubt  that  It  was  impossible  for  him  to  be 
present  at  the  scene  of  the  offense  at  the 
time  of  Its  commission,  placed  upon  him  a 
greater  burden  than  that  imposed  by  law. 
The  implication  fif^^  t^ ^^^^fjbur- 
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den  was  upon  the  accused  to  estabUab  thla 
defense  b^ond  a  reaaonable  doabt  See 
McDonald  t.  State,  12  Ga.  App.  S26,  77  S.  S. 
666.  To  say  that  one  who  reUes  upon  an 
alibi  as  a  defense  must  proTO  beyond  a 
reasonable  doubt  that  It  waa  Impossible  for 
blm  to  be  present  at  the  ecene  of  the  crime 
at  the  time  of  Its  commission  would  take 
away  from  the  Jury  thMr  right  of  acguitdng 
the  defendant  If  the  proof  of  allU,  though 
not  perfect,  was  mch  as  to  raise  a  reason- 
able  doubt  as  to  whether  he  was  presmt  at 
the  commission  of  the  crime  or  not. 
Judgment  xereraed. 


(13  Oa.  App.  722) 

SILVBB  T.  STATE.  <Na  0,162.) 
(Court  ia  Appeals  of  Geori^  Oct  90, 1918J 

(Sytlabiu  by  the  Court.) 

1.  PoisoMS  (I  4*)— Sale  of  NABCOTica— Of- 

FBNSK. 

It  is  a  penal  offense  to  glre.  famish,  or 
adl  any  of  the  narcotic  dmgs  mentioned  in 
the  statute  (Acts  1907,  p.  121.  Cir.  Code  1910. 
}  1651),  except  upon  the  conaittons  prescribed 
therein. 

[Ed.  Note.— For  other  cases,  see  Fofsons,  Cent- 
Dig.  I  2;  Dec  Dig.  14.*] 

2.  PoiBOKS  (i  2*)  —  Sale  ot  Nabcotios  — 

The  statute  regulatine  the  fomishlDg  or 
sale  of  narcotic  drnga  waa  intended,  not  only  to 
prevent  traffic  in  such  drags,  but  also  to  less- 
en the  evils  consequent  upon  the  haUtnal  use 

of  Buch  narcotics. 

[Kd.  Note.— For  otlter  cases,  see  Poisons, 
Cent.  Dig.  |  2;  Dec.  Dig.  |  2.*] 

3.  HOUICIDB    (5    68*)  —  INVOLUNTABT  MaH- 
SLADOHTEB— BLEUBRTB  OT  OfTBNSB. 

Where  a  person,  in  violation  of  the  stat- 
ute, administera,  by  means  of  a  hyperdermic 
aynnge,  morphine  to  another  in  gnch  quantity 
as  to  cause  death,  he  commits  an  unlainul  act, 
and  a  conriction  of  iQvoluntary  manslaughter 
in  the  commission  of  an  unlawful  act  would 
be  authorized.  It  would  be  no  defense  that  in 
the  administration  of  the  drag  the  intent  waa 
not  to  cause  death,  but  to  alleviate  pain. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  SI  91,  92;  Dec  Dig.  |  68.*] 

4.  Homicide  (I  68*)  —  Involuntabt  Mah- 
SLAUGUTEa— Elements  or  Offense. 

The  charge  of  involuntary  maUBlaughter 
in  the  commission  of  an  unlawful  act  can  be 
based  upon  an  set  mslnm  prohlUtum,  as  well 
as  upon  an  act  malam  in  se. 

[Ed.  Note— For  other  cases,  see  Homlddet 
Cent  Dig.  H  91.  92;  Dec  Dig.  |  68.*] 

5.  No  Ebbob— Conviction  Subtained. 

No  material  error  of  law  appears,  and 
the  evidence  supports  tbe  verdict. 

fAdiiUonol  ByllohuM  by  BtUtorial  Statf.) 

6.  Homicide    (|    138*)— Voluntabt  Mar- 

BLAUOHTEB—IN  DICTUENT. 

An  indictment  for  voluntary  manslaugh- 
ter tfarongh  the  unlawful  adminia^ation  of  mor- 
phine need  not  state  the  quantity  administered. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent.  Dig.  . I  231;  Dec  Dig.  1 138.*] 

7.  Indictment  and  Infobmatioii  (S  63*)  — 
Statement  or  Conclusion. 

An  indictment  charging  voluntary  man- 
slaugbter  in  that  accused  caused  decedent's 


death  by  administering  morphine  '^j  means  of 
a  hypoderndc  vringe,  by  reason  of  which  ad* 
miniatratiou"  decedent  wsa  then  and  there 
killed,  was  not' objectionable  as  stating  a  con- 
clusion instead  of  a  fact 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  185:  Dec  Dig.  i 
63.*) 

8.  CanoHAi.  Law  (||  762,  763.  764*)— HoMi- 

OIDK  (I  288*)— YOLVNTABT  MAKSUUaHTEB 

— iNBTBDOnOHB. 

In  a  prosecution  for  voluntary  manslaugh- 
ter by  the  unlawful  administering  of  morphine, 
on  Instruction  that  the  offense  was  complete 
if  accused  intended  to  adminiater  the  morphine 
and  death  resulted  was  not  objectionable  ss 
an  Invasion  of  tbe  province  of  the  jury,  or 
an  expression  of  opinion  of  accused's  guilt,  or 
for  failure  to  state  that  to  complete  the  of- 
fense death  must  result  direcQy  and  proxi- 
mately from  the  unlawful  act 

[lid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1731,  1750,  1762.  1754, 
1758.  1769,  176&-1770:  Dec  Dig.  M  762.  763, 
764?  Homicide.  Gent  Dig.  1  694;  DecDlg.  | 
289.*] 

9.  Cbihinax,  Law  (I  1171*)— XUbmlbss  Eb- 
BOB— Conduct  of  Counbez.. 

In  a  prosecution  for  involuntary  man- 
alangbter  by  the  unlawful  administering  of 
morphine,  any  error  in  permitting  the  solicitor 

Eeneral  to  read  from  medical  books  extracts  re- 
tting to  the  properties  of  viburnum  was 
harmless,  where  Uie  evidence  showed  that 
death  was  caused  by  morphine  and  there  was 
oo  claim  that  It  was  caused  or  contributed  to 
by  viburnum. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8126.  8127;  Dec  Dig.  f 
1171.*3 

Error  from  Superior  Court,  Chatham 
County;  W.  6.  COiarlton,  Judge 

Isaac  SUtw  was  convicted  of  involuntary 
manslaughter,  and  brings  error.  Affirmed. 

Shelby  Myrick,  of  Savannah,  for  plaintiff 
In  error.  Walter  G.  Charlton,  SoL  Gen.,  of 
SaTannah,  for  the  State. 

HILL,  C.  J.  [I,  7]  Isaac  Silver  was  con- 
victed of  the  offense  of  lovolnntary  man- 
slaughter in  the  commission  of  an  unlawful 
act.  On  arraignment  he  demurred,  on  gen- 
eral and  special  grounds,  to  the  indictment 
The  demurrer  was  sustained  in  part  and  over- 
ruled In  part  Subsequently  he  made  a  mo- 
tion for  a  new  trial  on  the  general  grounds, 
and  on  numerous  Bi>eclal  grounds.  The  mo- 
tion was  overruled,  and  he  excepted.  The 
first  count  of  the  Indictment  charges  "the 
offense  of  Involuntary  manslaughter,  for  that 
the  said  Isaac  Silver,  in  the  county  of  Chat- 
ham and  state  of  Georgia  aforesaid,  on  the 
8th  day  of  Uarch,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  thirteen, 
with  force  and  arms,  and  without  any  inten- 
tion to  do  BO,  but  in  tbe  commission  of  an 
unlawful  act,  to  vrlt,  by  furnishing  and  giv- 
ing away  to  one  Esther  O'Marea,'  alias  Mat^ 
ion  Leonard,  morphine,  not  upon  the  origi- 
nal written  order  or  prescription  of  a  law- 
fully authorized  pracUtiODer  of  medicine, 
dentistry,  or  veterinary  medicine,  which  said 
moriihlne  waa  furnished  and  given  away  by 
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the  said  defendant  to  tbe  said  Bather 
O'Maree,  alias  Marion  Leonard,  by  admin- 
istering tbe  same  to  her  by  means  of  a  hypo- 
dermic syringe,  by  reason  of  which  admin- 
istration said  Esther  O'Marea,  alias  Marion 
Leonard,  was  then  and  there  killed;  the  said 
Isaac  Silver,  then  and  there  well  knowing 
the  loss  of  life  as  aforesaid  to  be  a  possible 
consequence  of  the  nnlawfol  giving  away 
and  famishing  in  manner  aforesaid  of  said 
morphine,  did  then  and  there  unlawfully 
and  feloniously  kill  eald  Esther  O'Marea, 
alias  Marion  Leonard,  contrary  to  the  laws 
of  the  state,  the  good  order,  peace,  and  dig- 
nity thereol"  The  second  count  In  the  In- 
dictment charged  tbe  offense  of  Involuntary 
manslaughter  in  the  commission  of  a  lawful 
act  without  due  caution  and  circumspection. 
This  ground  was  stricken  on  demarrer.  The 
Indictment  as  a  whole,  and  the  first  count 
spedflcally,  were  demurred  to  on  the  ground 
that  the  allegations  were  not  sufficient  to 
show  a  violation  of  the  criminal  laws  of 
Georgia.  The  first  count  was  demurred  to 
also  on  the  grounds  that  it  did  not  state 
ttw  exact  quantity  of  morphine  administered, 
and  that  it  did  not  state  how  or  In  what 
manner  the  deceased  was  killed  by  the  ad- 
ministration of  the  morphine;  that  the  al- 
legation that  by  reason  of  such  Injection 
the  said  Esther  O'Marea,  alias  Marion  Leon- 
ard, was  killed  was  a  mere  conclusion. 
Tbeae  q;>eclal  groonds  are  manifestly  with- 
out merit  It  was  not  necessary  to  state 
the  exact  quantity  of  morphine  administer^ 
ed;  It  was  sufficient  to  allege  that  the  de- 
ceased was  killed  by  the  administration  of 
morphine  by  the  defendant  The  quantity 
was  wholly  ImmaterlaL  The  first  count  does 
state  spedflcally  that  Bather  O'Marea,  alias 
fifarlon  Leonard,  was  killed  by  the  accused 
by  administering  morphine  to  her  "by  means 
of  a  hypodermic  syringe,  by  reaacm  of  whldi 
admlnlstratloii  said  Esther  O'Marea,  alias 
Marlon  Leonard,  was  then  and  there  klUed." 
The  sentence  as  a  whole  i>  not  a  ooncluslon, 
bat  the  statement  of  a  tact 

[1]  There  was  no  error  In  overrnling  tbe 
demurrw  on  the  general  ground.  The  Act 
of  1907  (Acts  of  1007,  p.  121),  contained  In 
section  1651  of  tbe  Civil  Code,  declares  that 
It  shall  be  unlawful  for  any  person,  firm,  or 
coriwration,  to  sell,  furnish,  or  give  away 
any  cocaine,  alpha  or  beta  encalne^  opium, 
morphine,  heroin,  diloral  hydrate,  or  any  salt 
or  compound  of  any  of  the  foregcrtng  sub- 
stances, or  any  preparation  or  compound 
containing  any  of  the  foregoing  substances 
or  their  salts  or  compounds,  except  upon  the 
original  written  orders  or  prescription  of  a 
lawfully  authorized  practitioner  of  medicine, 
dentistry,  or  veterinary  medicine,"  etc.,  and 
section  459  of  the  Penal  Code  provides  that 
any  person  who  Shall  violate  any  of  the 
provisions  of  section  1661  of  the  Civil  Code, 
supra,  shall  be  guilty  of  a  misdemeanor.  It 
was  Insisted  by  the  learned  counsel  for  the 


plalntitC  In  error  that  this  statute  was  never 
designed  to  cover  an  Isolated  instance  of 
the  administration  of  morphine  by  means  of 
a  hypodermic  syringe,  especially  where  the 
morphine  was  administered  without  cluirge, 
at  the  request  of  a  party  suCCerlng  pain ;  that 
the  law  in  question  was  intended  only  to 
operate  against  persons  selling  the  narootk 
drugs  mentioned  in  the  act  This  argument 
was  based  in  part  upon  the  caption  of  the 
original  act  which  la  in  the  following  lan- 
guage: "An  act  to  provide  against  tbe  evils 
resulting  from  the  traffic  in  certain  narcotic 
drugs,  and  to  regulate  the  sale  thereof.** 
There  was  no  attempt  to  queetion  the  cost- 
stitutionallty  of  the  act  but  the  caption  was 
referred  to  simply  for  the  purpose  of  sup- 
porting the  position  that  the  intention  of  the 
Legislature  was  to  prevent  the  sale  of  nai^ 
cotic  drugs,  and  not  to  make  It  a  i»enal  of- 
fense to  give  away  such  drugs,  or  adminis- 
ter a  narcotic  drug  to  alleviate  sufiFerlng. 

[1]  The  act  In  question  was  passed  by  the 
LegUlatiire  by  virtue  of  tbe  broad  p(dlce  pow- 
ers of  the  states  not  mily  to  prohibit  the  traf- 
fic in  such  dangerous  drugs,  but  also  to  pro- 
tect the  victim  of  the  habit  by  making  it 
difficult  for  such  victim  to  obtain  the  drug. 
In  other  words,  the  act  was  aimed  at  both 
tbe  evil  of  the  traffic  and  tiie  evil  of  the 
habit  This,  we* think,  la  clearly  Indicated 
in  the  body  of  tbe  act  It  expressly  makes 
It  unlawful  for  any  person  to  either  ''sell, 
fnmlsht  or  give  away"  any  of  the  narootte 
drugs  mentioned  In  the  act,  ezcQtt  tipon  the 
wrlttu  order  tfr  pre8crU)tlon  of  a  lawful 
practitioner  of  medicine,  d^tlatry,  ot  tK- 
erinary  medicine;  and,  in  furtherance  ot 
the  purpose  to  prerent  the  evils  ot  tbe  taaUt 
the  act  turthw  provides  that  it  shall  be  nn- 
lawfol tor  aiv  practitioner  ot  medidne, 
dentistry,  or  vetecinaxy  medldne  to  ftimiah 
or  prescribe  any  of  the  narcotic  dmgi  moi- 
tioned  *¥or  Uw  use  ot  any  haUtnal  uaor  of 
tbe  sam&*'  ITndw  the  ezprees  terms  of  fliis 
act,  jtherefore,  we  must  hold  that  It  Is  a  tIo- 
latlon  of  the  statute  for  any  person  eUbw  to 
sell,  furnish,  or  give  away  any  of  tbe  nazootie 
drugs  mentioned  In  the  act  without  a  wzfttten 
order  or  prescription  as  therein  inovlded. 

[3,  4]  It  Is  Insisted,  In  the  next  pUce,  that 
the  charge  of  Involuntary  manslaugbter  In 
the  commission  of  an  unlawful  act  can  only 
be  predicated  upon  an  act  that  Is  malum  In 
se,  and  cannot  be  based  upon  an  act  malum 
prohibitum,  and  In  support  of  this  position 
the  authorities  cited  In  21  Gyc.  761.  76S,  are 
given.  Whether  the  administration  of  mor^ 
phlne  is  an  act  evU  in  Itself  would,  of  oooree, 
largely  depend  upon  the  amount  and  the  dr- 
eumstances  under  which  it  was  administer- 
ed. Administration  In  small  amounts  and  to 
alleviate  pain  might  be  construed'as  a  ben^- 
Icent  act  but  admlnlstratloa  without  this 
purpose,  or  to  one  who  habitually  uaea  It 
might  well  be  considered  a  wnwgful  act 
However  this  ^M^^i^gt^*^ 
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this  state  tbe  acLmlnlstratloa  of  nwrphine  In 
any  Quantity  or  for  any  pnfpose,  except  un- 
der prescription  as  provided  by  the  statute, 
Is  unlawful;  and  tbe  Penal  Code,  i  6T,  de- 
clares that  "luToluntary  manslaughter  shall 
consist  In  tbe  killing  of  a  bnman  being  with- 
out any  intention  to  do  so,  but  In  the  com- 
tnlEslon  of  an  unlawful  act"  In  Hayes  t. 
State,  11  Oa.  App.  871,  75  S.  B.  623.  It  Is 
said :  "An  unlawful  act  within  the  meaning 
of  our  statute  la  an  act  prohibited  by  law ; 
that  is  to  say,  an  act  condemned  by  some 
statute  or  valid  mnnldpal  ordinance  of  this 
state-  In  order,  therefore,  to  support  an  In- 
dictment for  InTOlontary  manslaughter  in 
tbe  commission  of  an  imlawful  act,  some  act 
mnst  be  alleged  which  Is  prohibited  by  a 
TaUd  law."  The  administration  of  morphine 
without  a  prescription  being  unlawful  under 
the  statute  of  this  state,  It  follows  that 
where  deatb  ensues  from  such  unlawful  and 
intentional  administration  of  morphine,  the 
person  so  administering  the  morphine  is 
guilty  of  involuntary  manslaughter  in  the 
commission  of  an  unlawful  act.  The  <[aes- 
tion  made  by  conna^  for  plaintUC  in  error 
seems  to  be  settled  by  the  statute  and  the 
dedsion  of  this  court  Even  if  this  were  not 
80,  we  would  hesitate  to  concur  In  the  sound- 
ness of  the  view  that  the  unlawful  act  which 
constituted  an  element  of  inroluntary  man- 
slaughter mnst  be  one  malum  In  se,  for,  out- 
side of  those  things  which  are  condemned  as 
evil  or  wrong  by  the  Holy  Scriptures,  the 
question  of  what  would  be  evil  or  wrong  in 
Its  nature  depends  on  individual  conception 
and  environment 

[S,  I]  2.  The  following  charge  of  the  court 
ts  objected  to:  "If  ha  Intended  to  commit 
the  act— that  is.  to  administer  the  drug  de- 
scribed— and  death  resulted  from  that,  then 
tbe  offense  would  be  complete"  It  is  in- 
sisted that  this  dtiarge  took  away  from  the 
Jury  the  right  to  decide  whetber,  under  all 
the  facta  and  drcumstances  of  the  case,  the 
otteoae  of  Involuntary  manslaughter  had 
been  oommitted  at  all  by  the  defendant,  and 
because  it  amounted  to  an  expression  of  opin- 
ion that  tbe  defttidant  was  guilty  as  charg- 
ed, and  a3ao  because  it  incorrectly  laid  down 
tbe  rule  with  reference  to  deatb  resulting 
from  an  unlawful  act,  In  that  it  did  not 
state  Qiat,  in  order  for  the  offense  to  be 
complete,  deatti  mnst  result  directly  and  ap- 
proximately trom  the  nnlawtol  act  We 
tblnk  this  excerpt  from  the  charge  Is  not 
subject  to  the  criticism  upon  i^  and  that  it 
clearly  states  ttie  law  pertinent  to  the  con- 
tentions. If  one  Intentionally  does  a  wrong- 
ful ad;  be  is  liable  for  tbe  natural  and 
probable  consequences  of  the  act  The  very 
definition  of  involuntary  manslaughter  ^ows 
tbat  although  the  homicide  be  not  Intended 
br  the  party  committing  Qke  unlawful  act, 
jet  If  ibe  unlawful  act  be  intentionally  com- 
mitted, the  party  committing  it  would  be 
responkble  for  tbe  eonsequaioeB  resulting 
therefrom. 


[I]  8.  It  la  earnestly  insisted  tbat  the  trial 
Jnd^  erred  in  permitting  the  solidtor  gm- 
eral  to  read,  over  the  objections  of  the  de- 
fendant, certain  extracts  from  a  book  known 
as  "Bartholow's  Materia  Medlca  and  Thera- 
peutics," relating  to  the  properties  of  the 
drug  viburnum,  and  Its  effect  upon  the  hu- 
man system,  and  also  in  permitting  the 
solidtor  general  to  read  these  extracts  to  the 
jury  as  a  part  of  Ms  argument;  the  objec- 
tion being  that  tbe  book  was  not  In  evidence, 
and  was  no  part  of  the  record.  Tiie  trial 
judge,  referring  to  this  ground  of  the  motion 
for  a  new  trial,  makes  the  following  state- 
ment  in  his  order  overruling  the  motion: 
"Whilst  the  decisions  are  conflicting  on  tbe 
subject  of  the  eighth  ground,  and  there  is  no 
positive  adjudication  In  Georgia  on  QuLt 
point,  it  Is  fair  to  assume,  if  the  action  par- 
mitted  stood  by  itself  it  would  be  held  to  be 
ertoT.  WheHier  It  was  harmful  error,  neees- 
ritattng  the  grant  of  a  new  trial,  will  be  re* 
temA  to  later  herein.  Tbe  reading  of  the 
book  to  tbe  jury  was  not  begun  by  the  pros- 
ecuting officer.  The  defendantfs  counsel 
sought  and  obtained  the  consent  of  the  judge, 
over  the  objection  by  the  solidtor  general, 
to  read  to  a  witness  extracts  from  Gio  book, 
and  to  establish  the  reliability  of  the  work 
itself.  This  was  otot  on  the  part  of  the 
court,  but  tt  is  not  error  of  which  the  de- 
fendant can  complain,  since  he  Induced  tbe 
ruling,  and  be  must  therefore  abide  by  the 
consequences  of  his  act  Two  wrongs  do 
not  make  a  right,  but  one  error  may  make 
that  innocuous  wbldi  by  itself  would  be  er- 
ror. A  paper  might  not  be  admissible  in  evi- 
dence, but  if  one  of  the  parties  Introdnoes  a 
part  of  it  he  cannot  object  to  references  to 
other  portions  which  he  may  not  wl^  tbe 
jury  to  hear.  That  Is  precisely  what  Ibe  de- 
fendant himself  did  in  ttils  case.  Not  only 
did  counsel  read  to  tbe  witness  In  the  hear- 
ing of  the  jury  extracts  from  the  book  and 
seek  and  obtain  commendation  of  (be  work 
from  the  witness,  but  the  defradant  whilst 
making  his  statement  read  to  the  jury  an 
atract  from  the  book.  His  position  thus 
being  that  the  book  was  credible,  and  the 
publication  having  bead  established,  and  its 
content^  so  far  as  it  suited  the  defendant's 
purposes,  read  by  him  to  the  jury,  why 
should  the  solidtor  general  not  read  that 
portion  on  the  same  subject  which  follows? 
It  could  not  have  been  harmful  error,  since 
what  the  solidtor  general  read  bad  already 
been  established  by  witnesses.  But  more 
than  this,  it  was  absolutely  harmless  error- 
no  more  error  than  reading  Phillips^  Famous 
Gases  of  Gircnmstantlal  EMdence,  or  tbe 
Dedaration  ot  Independence — for  no  one  con- 
tended that  viburnum  bad  killed  Ibe  de- 
ceased. It  was  a  question  between  the  abso- 
lute pdsoa  of  morphine  and  club  sandwlcb- 
ea.  Appuently  viburnum  could  bave  been 
taken  as  fteely  as  soda  water,  but  tbe  one 
thing  which  vronld  produce  tbe  ohuacter-  i 
Istic  signs  apparent  on  fbeti^dng^sbO^^LC 
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morpUne.  .Sbe  bad  beoi  given  morphfaie, 
throng  injection,  by  tlie  defendant;  tbe 
signs  of  morphine  poison  were  pres^it,  and 
we  might  with  eqnal  advantage  speculate  on 
death  by  lightning  from  a  clear  sky  as  con- 
sider any  other  means  of  deatti  than  the  one 
set  fOTth  in  tbe  indictment  and  demonstrated 
by  the  erldracb"  We  adopt  In  part  what 
has  been  so  well  said  by  the  trial  Judge  In 
discussing  this  ground.  It  Is  perfectly  manl- 
fttt  that,  eena  If  It  had  been  erroneous  to 
permit  the  solicitor  gowral  to  read  from 
this  book  of  the  effect  of  Ttbumum  tm  the 
human  system.  It  was  harmless  error.  Tbe 
evidence  demanded  a  finding  that  the  cause 
of  the  death  of  the  girl  was  an  overdose  of 
morphine.  Ibere  was  no  pretense  that  her 
death  was  caused  <a  contrllmted  to  1^  vi- 
bnmum.  It  Is  true  the  evidence  shows  that 
she  took  about  an  ounce  of  viburnum  Just 
after  the  morphine  had  been  injected  Into 
.her  bfp,  but  the  evidence  la  uncontroverted 
that  this  quantity  of  viburnum  was  absolute- 
ly harmless.  For  myself  I  do  not  see  any 
logical  reason  why  tiie  statemoit  of  an  ex- 
pert sdentlst  contained  in  a  book  would  not 
have  as  much  value  as  a  mere  expert  opin- 
ion of  a  scientist  on  the  same  subject  made 
on  the  witness  stand.  The  only  difference, 
of  course,  would  be  that  In  the  one  case 
there  would  be  the  right  of  cross-examina- 
tion, and  in  the  other  this  right  could  not  be 
exercised. 

The  otter  special  assignments  of  error 
contained  in  the  motion  for  a  new  trial  have 
either  been  abandoned  or  are  without  merit 
The  controlling  qnestlon  in  the  case  under 
the  evidence  was  whether  the  decedent  died 
from  the  effects  of  morphine  poisoning  or 
ptomaine  poisoning.  The  expert  evidence  on 
the  subject  demanded  the  verdict  that  she 
died  from  morphine  poisoning.  The  conten- 
tion that  she  died  from  the  effects  of  pto- 
maine poisoning  is  an  Inference  from  the 
following  facts:  Tbe  decedent  and  another 
girl  both  received  hypodermic  injections  of 
morphine  at  the  same  time;  both  girls  also 
ate  of  club  sandwiches  and  drank  of  beer; 
one  girl  vomited  and  did  not  die,  the  other 
girl  failed  to  vomit  and  died — and  therefore 
it  was  what  they  had  eaten  and  drank,  and 
not  the  morphine  injected  into  the  blood, 
which  caused  the  death.  Tbls  Infererence  is 
not  without  some  force,  but  its  weakness 
consists  in  the  fact  that  no  two  persons  are 
affected  in  the  same  manner,  either  by  what 
they  eat  or  drink,  or  by  morphine,  the  ef- 
fect of  food  or  medicine  upon  a  person  large- 
ly depends  upon  the  physical  condition  of 
the  subject,  and  as  to  the  particular  drug, 
upon  the  habit,  but  this  discussion  la  aca- 
demii^  for  the  evidence  is  clear  and  strong 
that  the  decedent  dted  from  the  ^ects  of 
morjAIne  poisoning;  certainly  the  Jury  were 
authorised  to  accept  this  theory  of  the  evi- 
dence.   We  fail  to  find  any  error  in  the 


record  that  would  warrant  the  grant  of  an- 
otiier  trial. 
Jndgmoit  affirmed. 

<1S  Ga-  App.  737) 
MDfBS  V.  BATTLE.    (No.  4,681.) 
(Gonrt  of  Appeals  of  GeorgiB.  Oct  31.  1913J 

(SyUainu  by  the  Court.) 

BfAUCioua  PBOSEonnoN  (|  47*)— Acxiok— 

Pbtitiok— StuncuKOT. 

While  certain  para^rapbs  of  the  petition 
were  lubject  to  special  demurrer,  the  peti- 
tion as  a  whole  set  forth  a  caase  of  action, 
and  it  was  error  to  dismlBs  tiie  suit  upon  geo- 
eral  demurrer. 

[Ed.  Note.— For  other  cases,  see  MaliciotM 
Prosecution,  Cent  Dig.  H  91>  92,  96;  Dec 
Dig.  I  47.*) 

Error  fixun  Sxqperlor  Gonrt;  Oolqnitt  Oonm- 
ty ;  W.  B.  Thomas,  Judge. 

AcUon  by  J.  H.  SOmbs  against  J.  J.  Bftttl& 
Judgment  tbr  dtfudant,  and  plaintiff  brings 

error.  Reversed. 

W.  A.  Covington  and  Sblpp  ft  Kline,  all 
of  Moultrie,  for  plaintiff  in  error.  Fairer  ft 
Dowllng,  of  Moultrie,  and  Branch  &  Snow, 
of  Quitman,  for  de^dant  In  oror. 

RUSSBLL,  J.  This  was  an  action  for  ma- 
licious prosecution.  It  was  dismissed  on 
general  demurrer.  In  brief  the  petition  set 
forth  tliat  Battle  sold  to  Mlmbs  In  January, 
1910,  a  mare,  representing  to  Miml>s  that 
she  vras  sound  in  every  respect,  and  especial- 
ly that  her  eyes  were  sound  and  perfect,  al- 
though, as  alleged.  Battle  well  knew  at  the 
time  that  the  mare's  eyes  were  weabr  and 
defective;  tliat  shortly  after  his  pun^iase 
the  plaintiff  discovered  that  the  mare's  eyes 
were  very  defective,  and  that  she  was  going 
blind,  and  thereupon  he  tendered  the  mare  to 
Battle,  and  asked  for  the  note  which  he  had 
given  Battle  for  the  purchase  price,  but  Bat- 
tle refused  this  offer  of  rescission.  Hie 
mare  finally  went  totally  blind,  and.  upon 
Battle's  threatening  to  sue,  the  petitioner 
offered  the  mare  back  and  the  sum  of  ^  in 
addition ;  but  tills  offer  was  reused,  ilnal- 
ly,  the  mare  having  become  totally  worthless, 
the  plaintiff  took  her  to  Battle's  stable^  and 
left  her  with  the  person  who  at  tliat  time 
had  the  stable  in  diarge.  A  few  minutes 
thereafter  Battle  approached  the  petitioner 
on  the  streets  of  the  city  of  Moultrie,  and, 
after  cursing  and  abusing  him,  threatoied 
to  have  him  arrested.  It  is  alleged  that  a 
few  moments  after  the  improvoked  abuse 
and  threat  of  arrest  the  petitioner  was  ac- 
tually arrested  by  the  sheriff,  under  a  war^ 
rant  sworn  out  by  the  defendant;  Battle; 
charging  him  with  the  offense  of  mlsdemam- 
or.  The  petitioner  gave  a  bond  for  his  ap- 
pearance at  the  next  regular  term  of  the 
city  court  of  Moultrie,  and  at  tbe  next  suc- 
ceeding term  of  that  court  he  appeared  and 
asked  for  a  trial,  but  was  Informed  that 
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ther«  WBS  nothln?  In  the  charges  against 
hlni,  BDd  that  no  accnsatlon  would  ever  be 
drawn.  It  was  further  alleged,  that  Battle 
failed  to  push  the  case  In  any  court,  aban- 
doned the  prosecntlon,  and  the  proBecutlon 
has  terminated. 

It  Is  easily  to  be  seen  that  this  petition  is 
demurrable  In  several  respects.  But  the 
plaintlCF  offered  an  amendment  which,  we 
think,  so  amplified  the  statements  as  to  the 
prosecution  as  to  enable  it  to  withstand  the 
general  demurrer.  In  the  meantime  It  is 
stated  that  the  warrant  under  which  the 
plaintiff  was  arrested  was  returned  by  the 
sheriff  to  the  derb  of  the  dty  court  of  Moul- 
trie, that  it  was  docketed  upon  the  criminal 
docket  of  that  court,  and  that  from  the  entries 
upon  the  docket  it  appears  that  the  case  was 
dismissed;  the  entry  of  the  dismissal  being 
in  the  handwriting  of  his  honor  J.  D.  McKen- 
zie,  who  was  Judge  of  the  dty  court  of 
Moultrie  in  the  years  1911  and  1012.  From 
the  amendment  it  further  appears  that  the 
defendant  appeared  in  accordance  with  the 
obligation  of  his  bond  at  the  November  term, 
1911,  the  February  term,  1912,  the  May 
term,  191%  and  the  August  term,  1912,  of 
the  dty  court,  and  finally,  in  October,  1912,  in 
the  open  session  of  the  dty  court,  he  was  In- 
tormed  by  the  soUdtor  and  the  Jndge  that 
there  was  nothing  against  him,  and  that  the 
case  against  him  was  dropped.  It  is  farther 
averred  that,  after  search  in  the  offices  of 
the  clerk  and  the  sheriff  of  the  dty  court  of 
Moultrie,  neither  the  affidavit  nor  the  war- 
rant nor  the  bond  can  be  found*  and  the  con- 
tents of  these  papers  are  briefly  set  forth,  so 
as  to  lay  the  ground  for  parol  erldeoce  of 
their  contents. 

The  chief  Insistence  of  counsel  for  the  de- 
fendant in  support  of  the  ruling  sustaining 
the  general  demurrer  la  that,  while  the  orig- 
inal petition  attempted  to  set  out  the  essen- 
tial elements  of  an  action  for  maUdons  prose- 
cution, the  amendment  transformed  the  ac- 
tion into  a  suit  for  malidous  arrest  It  Is 
further  contended,  <tf  course,  that  the  allega- 
tions of  the  orls^nal  petition  were  Insnffl- 
clent  to  set  forth  any  cause  of  action.  We 
agree  with  the  contention  of  counsel  for  the 
defendant  that  the  plaintiff  cannot  in  the 
present  action  recover  damages  for  slander ; 
but  we  are  of  the  opinion  that  the  averments 
as  to  the  language  alleged  to  have  been  used 
by  the  'defendant  to  the  plaintiff  In  the  hear* 
log  of  tike  public  can  wdl  be  treated  as  a 
matter  of  Inducement  illustrative  of  the  con- 
tention Qiat  the  swearing  out  of  the  warrant 
and  the  subseanent  proceedings  were  without 
any  probable  cause. 

The  prindpal  questions  in  the  case,  as 
raised  by  the  demurrers,  are  (1)  whetiier  the 
facts  alleged  show  a  case  of  malidous  prose- 
cution, and  fZi  whether  it  can  be  determined 
tiom  the  allegations  that  tiie  prosecution  It 


ended.  Our  Code  defines  a  malidous  prose- 
cution to  be  a  criminal  prosecutiMi  "mali- 
ciously carried  on,  and  without  any  probable 
canse,  whereby  damage  ensues  to  the  person 
prosecuted."  Civil  Oode,  |  4439.  It  Is  undis- 
puted from  the  record  that  the  defendant 
swore  out  a  warrant  against  the  plaintiff, 
charging  the  commission  of  a  misdemeanor, 
and  that  upon  this  warrant  the  plaintiff  was 
arrested.  In  pursuance  of  the  provlsdons  of 
the  act  creating  the  dty  court  of  Mioultrle  the 
warrant  was  returned  to  that  court,  and  the 
plaintiff  executed  a  bond  to  the  clerk  of  the ' 
court,  and  the  case  was  entered  on  the  dock- 
et It  does  not  appear  whether  the  soUdtor 
preferred  an  accnsatlon;  but  for  five  terms 
of  the  court  the  defendant  in  the  warrant — 
the  plaintiff  In  this  case — was  required,  in 
accordance  with  the  obligation  of  his  bond, 
to  attend  the  dty  oonrt  of  Moultrie,  and  at 
Imgth,  after  having  several  times  orally  de- 
manded a  trial,  was  Informed  in  open  court 
by  the  judge  and  the  solicitor  that  there  was 
nothing  against  him,  and  subsequent  Inquiry 
disclosed  that  the  Judge  had  formerly  made 
upon  his  docket  an  entry  that  the  case  was 
dismissed.  Under  the  facts  which  we  have 
already  stated.  It  appears  that  the  Jury  would 
be  autiiorized  to  find  that  the  pro8ecuti<m 
was  instituted  with  malice  and  without  prob- 
able cause.  The  defendant  flew  into  a  rage, 
whether  rightfully  or  wrongfully,  because 
the  plaintiff  returned  a  horse  which  the  de- 
fendant had  sold.  He  threatened  the  plain- 
tiff that  he  would  have  him  arrested.  So  far 
as  appears  from  the  allegations  of  the  plain- 
tiffs petition,  the  plaintiff  had  done  no  act 
which  made  him  a  violator  of  any  penal  law 
of  this  state.  The  affidavit  and  the  warrant 
attempted  to  conceal  the  imaginary  offense 
under  the  blanket  term  of  a  misdemeanor. 
For  five  terms  of  the  court  the  prosecutor 
made  no  effort  to  have  a  Judicial  investiga- 
tion dther  In  the  dty  court  or  by  Indictment 
In  the  superior  court — of  which  this  court 
knows  that  there  were  two  sessions  In  the  pe- 
riod of  time  set  forth  in  the  petition.  Cer- 
tainly these  circumstances  are  suffldent  to  au- 
thorize  the  inference  on  the  part  of  the  Jury 
that  there  was  no  basis  for  the  prosecution  at 
the  start,  and  the  conduct  of  the  prosecutor 
in  not  pressing  the  prosecution  corroborated 
the  inferraice  that  the  prosecution  was  insti- 
tuted in  bad  faith.  Before  there  can  be  a  r». 
covery  for  damages  resulting  from  malldons 
prosecution,  it  must  appear  that  the  prosecu- 
tion has  ended.  The  petition  set  forth  that 
the  case  has  been  dismissed  In  the  dty  court, 
and  we  hold  this  dismissal  to  be  snffldent 
evidence  of  the  termination  of  the  prosecu- 
tion, since  prosecutions  In  that  court  must 
be  based  upon  affidavit,  and  it  would  leqnlRt 
an  entirely  new  affidavit  to  renew  the  pnwe- 
cation. 
Judgment  renraed. 
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(U  Ga.  App.  715)  . 

TATLOB  T.  8TATB.   (No.  5,092.) 
(Oonrt  of  Appettb  of  GmtiU.   Oct.  80^  19180 

(ByUahut  by  th«  Oourt.} 

1.  Gbivinal  Law  (f|  881,  782*)— Chabactib 

BVJDEHOE  — PBOBATIVK     E1fF|:CT  — IHSTBUG- 

"Bridence  of  good  cbaracter  1*  not  admit- 
ted M  a  mere  makeweight  but  as  evideiice  of  a 
poaitire  fact  and  may  of  itself,  by  the  creation 
of  a  reaeonable  doubt,  produce  an  acqnittal." 
Seymour  State,  102  Ga.  803,  SO  S.  B.  263. 
It  was  therefore  error,  in  initructing  the  jury 
upon  the  weight  and  effect  to  he  given  to  evi- 
dence touching  the  good  diaracter  of  the  accused, 
to  charge  them  in  effect  that  it  ii  onl?  in  con- 
nection with  other  evidence  that  auch  evidence 
may,  by  the  creation  of  a  reasonaUe  doubt,  pro- 
duce an  acgoittat. 

[Bd.  Note.— For  other  casee,  see  Criminal 
Law,  Cent  Dig.  S§  846.  1847.  1849,  1851,  1852, 
1877,  1878,  1880-1882  1906,  1907,  190&-1911, 
1960,  1966,  1967;  Dec  Dig.  ||  881,  782.*] 

2.  Cbiunaj.  Law  (i  881*>— Obaxaotbb  Bn- 

'  DBNCI— PBOBATXVE  EFFBOT. 

While,  of  course,  mere  proof  of  the  good 
character  of  the  accuaed  will  not  avail  aa  a  de- 
fense when  tba  Jury  are  tatlBfled  by  the  evidence, 
beytoid  all  reaaonaUa  doub^  of  the  goUt  of  the 
accused,  still  such  proof  of  good  cbaracter  may 
of  itself  annihilate  an  apparently  plain  case  of 
guilt  by  discrediting  and  impeaching  the  teati- 
mony  upon  which  the  conclusion  of  guilt  is  ueo 
esaarily  based. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  f  846;  Dec  Dig.  {  881.*] 

8.  HoiaciDB  (S  340*)— Apfkax^Pbbjudxoui. 

Bbbor— Instbuctions. 

The  instructiona  of  the  -trial  jndge,  other 
than  those  relating  to  the  conaidetatioo  the 
testimony  as  to  the  defendant's  good  character, 
were  free  from  error,  but  since  Uie  verdict  ren- 
dered, of  gulltr  of  shooting  at  another,  was  not 
demanded,  and  there  was  testimony  sapporting 
the  defendant's  statement  at  the  trial,  wbkE 
might  have  Justified  him,  the  error  in  tte  instme- 
tioQS  to  which  we  have  referred  must  be  ad- 
judged to  have  been  prejudicial  and  a  new  trial 
should  have  been  granted. 

{Bd.  Note.— For  ot^er  eases,  see  Homlddfc 
Cent  Dig.  U  715-717,  720;  Dec  Dig.  i  340.*] 

fAddiiional  SvUaitu  Ay  Editorial  Staff.) 

4.  HomciDB  fS  340*)— Appeal— Habhlebs  Bb- 
BOB— Rkfusai.  or  InsTBtjcnoNS. 

In  a  prosecution  for  assault  with  intent  to 
murder,  the  refusal  of  instructions  relating  to 
the  offense  charged,  particularly  an  Instruction 
not  to  convict  defendant  of  such  offense  If  he 
was  resisting  an  Illegal  arrest,  was  harmless 
where  defenunt  waa  convicted  only  of  Uie  les- 
ser oflTense  of  shootiaf  at  another. 

[Bd.  Note.— For  otiier  eases;  see  Homicide, 
Gent  Dig.  «  716-T17,  720;  Dec  Dig.  |  840.*] 

6.  Criminai.  Law  (|  824*)— Instbuotions— 
Bequest. 

Where,  in  a  prosecution  for  assault  with  in- 
tent to  murder,  one  defense  is  that  defendant 
was  attempting  to  prevent  an  illegal  arrest  but 
there  is  no  evidence  thereof  outside  of  defend- 
ant's statement  the  court  need  not  in  the  ab- 
sence of  request  Instruct  on  the  law  relative  to 
resistance  of  illegal  arrest 

[Ed.  Note— For  other  cases,  see  Criminal 
^'^Cent  Dig.  H  1096-2004;  Dee.  Dig.  | 

6.  HomciDB   Jl  809*)— VoLinrrABT  Han- 

SIJLUQHTBB— EtIDBNCB. 

In  a  prosecution  for  assault  with  intent  to 
murder,  this  state's  evidence  that  accused  shot  a 


depot  gatelieeper  without  any  prsft  provoca- 
tion, when  considered  with  defendanf  s  evidence 
that  he  was  resisting  an  illegal  arrest  and  evi- 
dence of  defendant's  ejection  from  the  waiting 
room  a  few  minutea  oefore  the  sbootiiw,  an- 
thoriaed  an  initnictlon  on  volnntaiv  auayuan^ 
ter. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  if  649.  660;  6(^%;  Due.  DIk.1 
309.*] 

7.  HoiaciDE  (I  285*)— AsaAULT  with  Iimirr 
TO  MnsDBB— iHSTBuonons— CooxjNO  Tna. 

Where,  in  a  prosecution  for  assault  with  in- 
tent to  murder,  the  court  instructs  rdative  to 
the  "cooling  time,"  he  should  state  that  the  cool- 
ing time  la  a  question  solely  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  606-609:  Dec  Dtg.  f  286.*] 

8.  HoiaoiDB  (i  105*)— BBBurtiNO  Abbbst. 

Where  a  person  does  not  exceed  the  meaann 
of  force  necessary  in  the  resistance  of  an  Il- 
legal arrest,  he  is  guilty  of  no  offense. 

[Ed.  Note.— For  other  cases,  see  HomlddtL 
Cent  Dig.  {  136;  Dec  Dig.  1 106.*] 

9.  JlTBT  (I  110*)— iKOOVPSnNCfr  OF  JnBO»- 

Waivbb. 

Where  accused  accepted  a  juror  before  Us 
strikes  were  exhausted,  he  waived  his  right  to 
object  that  the  juror  was  incompetent 

[EM.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  U  602-513,  516-523 ;  Dec  Dig.  S  110.*] 

10.  JUBT  (i  110*)— iHOOMraTBlfOT  OV  JUBOB— 

Scope  or  Ihquibt. 

The  examination  of  a  juror  upon  his  voir 
dire  exhausts  the  right  of  accused  to  inquire 
into  his  competency  unless  he  puts  him  upon  the 
judge  as  a  trior  and  then  proves  some  fact  tend* 
ing  to  establish  that  his  answers  on  the  voir 
dire  were  not  true. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  SS  602-513,  616-523 ;  Dec  Dig.  |  110.*] 

Error  from  Sup^or  Conrt.  Bibb  Goonty; 
H.  A.  Mathews,  Judge. 

W.  H.  Taylor  waa  convleted  ot  aboottns  at 
another,  and  brings  error.  Beversed. 

John  B.  Cooper,  of  Ifacon.  for  plalntur  la 
error.   Jolm  P.  Boas,  8oL  Geo,  of  Uacoiit 

for  the  State. 

B0SSELL.  J.  The  defendant  was  Indicted 
for  the  oftenae  of  aaaanlt  with  Intent  to  mur- 
der and  was  convicted  of  the  Btatatoiy  <riC- 
fenae  of  ahoottng  at  anotha,  and  he  exoepiB 
to  0ie  Judgment  orermUng  bla  motion  for  m 
new  trial.  There  are  numerona  aaslgnmenta 
of  orror  In  the  motion  for  a  new  trial  Wo 
have  glvm  conaidenitlDn  to  each  of  than  and 
have  carefully  examined  the  record  with  ref- 
erence to  all  of  those  aaaignments  wtiooe 
validity  depended  upon  an  ezaminatloa  ot 
the  record.  All  of  the  reqnests  to  iAuuva 
which  were  refoaed  and  which  contained  oo^ 
rect  and  pertinent  instructiona  appear  to 
have  been  well  oorered  in  the  charge  of  ttia 
court 

[4]  The  refusal  to  give  some  ot  the  re- 
quested Instructiona  which  were  pertinent 
and  legal  but  which  related  to  the  otFoise  ot 
assault  with  intent  to  murder  affords  no 
just  grounds  of  complaint,  because  the  de- 
fendant was  convicted  only  of  the  lesser  of- 


fense of  shooting  at  another,  and  manlfeatly 

*ror  otbsr  easas  see  same  tovw  and  seettoa  NUHBBR  la  Dee.  Dla.  A  Am.  DliP^ltv^ai 
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the  conrt'f  omission  to  give  these  Instrnc- 
tlons  w^8  not  harmful  to  lilm.  Several  of 
the  requests  for  Inatructioiis  did  not  correctly 
state  the  law. 

We  shall  not  discuss  some  of  the  assign- 
ments of  error  (such  as  the  exception  to  the 
court's  refusal  to  contlnne  the  case)  for  the 
reason  that  they  relate  to  pctfnts  not  likely  to 
recur  upon  another  trial ;  and  some  of  them 
(including  some  of  the  asslgmnents  of  error 
iqion  mllngs  on  the  evidence)  will  not  be 
dealt  with  for  the  reason  that  the  questions 
sought  to  be  raised  were  properly  presented. 

[I]  One  of  the  asslgnm^ts  of  error  relates 
to  the  refosal  of  a  request  to  charge  the  Jury 
as  follows :  "The  defendant  has  two  defens- 
es In  this  case,  one  of  self-defense,  and  the 
other  to  prerait  an  ill^al  arr^  If  the 
defendant  shot  in  order  to  save  his  own  life, 
yon  CDQld  not  convict  blm  of  any  oftensb  If 
jaa  bdleve  that  tin  defandant  shot  in  wder 
to  resist  an  illei^  arrest;  or  an  attempted 
illegal  arrest,  then  and  in  that  event  you 
could  not  convict  him  of  assault  with  intent 
to  murder."  If  an  arrest  waa  attempted  by 
the  prosecutint  witness,  the  fact  e^vpeam  only 
from  defandant'a  statement,  and  there- 
for^ in  the  absence  of  a  request  (as  has  been 
often  ruled),  the  court  waa  not  required  to 
slve  inatnuiiottB  upon  the  subject;  but  an 
instruction  embodying  the  principle  relating 
to  resistance  to  an  illegal  arrest,  or  an  Illegal 
attempt  to  arrest,  would  be  required  on  re- 
quest The  follnre  of  the  Judge  to  give  an 
instruction  on  this  point  was  harmless  how- 
ever, since  the  accused  was  not  found  guilty 
of  assault  with  intent  to  murder;  but  upon 
the  next  trial.  If  requested  to  do  so,  the  court 
should  charge  the  Jury  that  If  they  believe 
from  the  evidence,  or  from  the  statement  of 
the  accused,  that  the  prosecuting  witness  was 
attempting  illegally  to  arrest  him,  he  would 
have  the  right  to  resist  and  use  whatever 
force  was  necessary  to  prevent  ah  illegal  ar- 
rest, and  that  If,  in  resistance  of  illegal  ar- 
rest, be  used  no  more  force  than  was  neces- 
sary for  that  purpose  he  would  be  Justified. 

[I]  According  to  the  evidence  for  the  state, 
the  accused  shot  one  Moffett  (who  waa  a 
gatekeeper  at  a  railroad  depot  In  Macon,  Ga.) 
without  any  present  provocation;  and  a 
verdict  finding  him  guilty  of  assault  with  in- 
tent to  murder  would  have  been  fully  author- 
ized by  this  testimony.  According  to  his 
statement,  Moffett  attempted  to  strike  him 
with  a  "billy,"  such  as  Is  ordinarily  used  by 
the  police,  which,  according  to  the  testimony, 
was  a  weapon  likely  to  produce  death,  and 
he  shot  only  to  prevent  Moffett's  blows. 
There  was  also  testimony  In  support  of  the 
defendant's  statement,  at  least  to  the  extent 
tliat  Moffett  had  the  bludgeon  in  his  hands 
and  attempted  to  strike  him  before  he  flred, 
though  Moffett  asserted  that  Moffett's  official 
club  was  hanging  up  In  the  depot  at  the  time 
of  the  enconnter.  It  is  insisted  that  under 
tlda  state  of  the  case  the  defendant  should 


either  have  been  convicted  of  assault  with 
intent  to  murder,  or  acquitted,  for  the  rea- 
son that  there  la  no  middle  ground  upon 
whl<di  a  finding  of  a  verdict  for  shooting  at 
another  can  rest  We  think  there  is  nothing 
in  this  contention,  however,  because  the  Jury' 
was  fully  authorized,  from  the  evidence  as  a 
whole,  to  find  that  the  accused  was  not  Justi- 
fied, and  yet  to  find  that  his  assault  upon 
Moffett,  instead  of  being  due  to  a  deliberate 
Intention  to  kill,  was  the  result  of  uncon- 
trollable passion  aroused  by  a  previous  as- 
sault or  indignity  inflicted  upon  him  about  IC 
minutes  before  the  shooting,  when  Moffett,  as 
caretaker  of  the  building,  had  ejected  Taylor 
from  the  waiting  room.  The  evidence  is  In 
dispute  as  to  the  degree  of  force  used  by  Mof- 
fett In  removing  him  from  the  waiting  room, 
but  it  is  uncontradicted  that  he  was  removed 
from  the  waiting  room  by  Moffett  a  very  few 
minutes  before  the  shooting,  and  that  they 
bad  some  words  in  regard  to  the  matter.  Ir: 
was  only  a  v^  few  minutes  from  the  time 
that  he  was  put  out  of  the  waiting  room  un- 
til he  returned  to  the  depot  and  the  shooting 
took  place;  and  if  the  Jury,  though  satisfied 
of  his  guilt  of  some  offense,  had  doubt  as  to 
whether  he  was  guilty  of  assault  with  intent 
to  murder,  or  of  shooting  at  another,  they 
did  nothing  more  than  their  duty  if  they 
gave  him  the  benefit  of  the  doubt  and  fount. 
him  guilty  of  the  lesser  offense.  Viewing  the 
evidence  as  a  whole,  we  are  very  clearly  ol 
the  opinion  that  the  law  of  voluntary  mao- 
slan^ter  was  Involved  In  the  case,  and  that 
the  Instructions  of  the  court  upon  this  sub- 
ject were  both  necessary  and  proper. 

[1-8]  The  verdict  could  very  well  be  allow- 
ed to  stand  but  for  the  ftct  that  the  Judge 
erred  In  his  instructions  to  the  Jury  as  to 
the  weight  and  effect  of  the  testimony  which 
had  been  submitted  touching  the  good  char- 
acter of  the  accused.  VVe  would  not  order  a 
new  trial  If  the  error  in  this  respect  had  been 
an  immaterial  one,  nor  would  we  feel  oblig- 
ed to  grant  a  new  trial  if  the  defense  of 
the  accused  rested  wholly  upon  his  state- 
ment; but  the  testimony  that  the  shooting 
of  the  prosecuting  witness  was  unprovoked  la 
contradicted,  and  the  error  as  to  the  instruc- 
tion Is  a  vital  one,  affecting  the  whole  scope 
of  the  testimony  as  to  the  good  character 
of  the  defendant 

Upon  the  subject  of  good  character  the 
court  charged  as  follona :  "Now  in  this  case 
the  defendant  has  put  In  evidence  his 'good 
character.  Good  character  In  Itself  Is  no 
defense,  no  complete  defense,  but  proof  of 
good  character  la  a  matter  for  the  Jury  to 
consider  In  connection  with  all  the  evidence 
in  the  case,  and  it  Is  enUtted  to  have  such 
weight  as  the  Jury  think  it  ought  to  have  as 
bearing  upon  the  question  of  the  guilt  or  the 
innocence  of  the  accused ;  It  may  be-conslder- 
ed  and  should  be  considered  and  given  such 
weight  as  you  think  It  entitled  to  have  for 
that  purpose.  If  the  consideration  of  the 
otiier  evldenoi^  taken  In 
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proof  of  good  character,  should  develop  a 
reasonable  donbt,  or  If  in  that  consideration 
a  reasonable  doubt  arises  as  to  the  guilt  of 
the  defendant,  It  would  be  the  duty  of  the 
Jury  to  give  the  defendant  the  benefit  of  that 
doubt  and  acquit  him."  It  cannot  be  said 
that  the  last  sentence  of  this  instruction  Is 
in  Itself  erroneous,  but  we  think  that,  in  ad- 
dition to  the  principle  therein  stated  by  the 
court,  the  Jury  should  have  been  distinctly 
told  that  proof  of  good  character  may  be 
sufficient  alone  and  of  Itself  to  raise  in  the 
minds  of  the  Jury  such  a  reasonable  doubt 
as  to  the  defendant's  guilt  as  to  authorize 
his  acaulttal,  or  it  may  be  sufficient  to  au- 
thorize the  Jury  to  discredit  entirely  testi- 
mony which  If  credited  would  require  the 
conviction  of  the  accused ;  and  for  this  rea- 
son it  was  clearly  error  for  the  Judge  to  tell 
the  Jury  that  good  character  in  Itself  is  do 
defense,  and  the  modification  to  the  effect  that 
it  was  "no  complete  defense,"  without  ex- 
plaining that  sentence,  as  suggested  above, 
was  likely  to  confuse  the  Jury. 

There  was  a  time  when  the  law  was  as 
stated  by  the  trial  Judge  and  when  proof  of 
good  character  could  only  be  considered  in 
connection  with  the  other  evidence  In  the  case 
to  enable  the  Jury  to  say  whether,  when  con- 
sidered In  connection  with  the  other  evidence 
and  upon  the  case  as  a  whole,  the  proof  of 
good  character  generated  .a  reasonable  donbt 
of  the  defendant's  guilt.  There  are  a  num- 
ber of  cases  apparently  to  the  effect  that  good 
character  as  a  defense  is  only  available  in 
doubtful  cases  and  is  of  no  value  where  the 
evidence  is  clear.  Thomas  v.  State,  59  Ga. 
784 ;  Coxwell  v.  State,  66  Ga.  809 ;  Epps  v. 
State,  10  Ga.  102 ;  JacliBon  v.  State,  76  Ga. 
551.  According  to  the  later  ruUngs  of  the 
Supreme  Court,  however,  In  which  the  prior 
rulings  ol  the  court  were  expressly  referred 
to  and  construed,  formal  evidence  of  good 
character,  when  offered  by  the  defendant  In 
a  crimlual  case,  should  be  considered  by  the 
Jury  not  merely  where  the  balance  of  the  tes- 
timony in  the  case  maizes  it  doubtful  whether 
the  defendant  is  guilty  or  not  but  where  such 
evidence  of  good  character  may  of  Itself  gen- 
erate a  doubt  as  to  the  defendant's  guilt 
Shropshire  v.  State,  81  Ga.  591,  8  S.  E.  450; 
Redd  V.  State.  99  Ga.  210,  25  S.  E.  268;  Sey- 
mour V.  State,  102  Ga.  804,  30  S.  E.  263.  In 
the  latter  case  Chief  Justice  Simmons,  de- 
livering the  opinion  of  the  court,  says:  "Evi- 
dence of  good  character  is  not  admitted  as 
a  mere  makeweight  bat  as  evidence  of  a  posi- 
tive fact  and  may  of  Itself,  by  the  creation 
of  a  reasonable  doubt,  produce  an  acquittal." 
And  in  Mitchell  v.  State,  103  Ga.  17,  29  S.  E 
435,  Justice  Cobb,  delivering  the  opinion  of 
the  court,  held  that  proof  of  the  defendant's 
good  character  was  sufficient  of  Itself  to  au- 
thorize an  acquittal  and  to  rebut  the  pre* 
sumption  arising,  in  a  case  of  larceny,  upon 
proof  of  the  defendant's  recent  possession  of 
property  alleged  to  have  been  stolen.  As  was 
said  in  the  Shropslilra  Case,  of  course  it  the 


guilt  of  the  defendant  is  plainly  proved  to 
the  satisfaction  of  the  Jury,  beyond  a  rea- 
sonable doubt.  It  would  be  th^r  duty  to  con- 
vict, notwithstanding  proof  of  good  character, 
and  in  that  event  the  proof  of  good  character 
would  be  of  no  avail.  Such  a  case  would 
merely  be  one  in  which  the  Jury  might  be- 
lieve that  the  defendant  had  a  good  character 
and  yet  be  fully  convinced  of  his  guilt  of  the 
crinv  with  which  he  was  charged.  The  Sey- 
mour Oase  and  the  Katcbell  Case  are  both 
Instances  in  which  it  was  held  that  proof  of 
good  character  might  effect  more  than  the 
mere  creation  of  su(^  a  reasonable  doubt  as 
would  authorize  acquittal.  Tbey  establish 
the  proposition  that  proof  of  good  character 
as  a  substantive  fact  may  In  some  cases  pro- 
vide an  absolute  defense  to  the  accused  by 
going  further  than  merely  raising  a  reason- 
able doubt  and  actually  dlcfOTing  the  charge 
by  discrediting  the  witness  upon  whose  testi- 
tnouy  the  charge  rests. 

We  have  no  donbt  tliat  the  learned  and 
eminenUy  fair  judge  who  tried  this  case.  In 
using  the  language  that  "good  character  in 
Itself  is  no  defense,"  or  at  least  not  a  com- 
plete defense,  had  in  mind  the  proposition 
that  proof  of  good  character  is  not  avail- 
able as  a  defense  If  the  Jury  la  satisfied  be- 
yond a  reasonable  doubt,  from  the  evidence 
In  the  case,  that  the  defendant  is  giUlty.  But 
the  language  actually  used  did  not  appropri- 
ately convey  that  meaning  to  the  Jury.  Per- 
sonally we  are  reluctant  to  grant  a  new  trial 
upon  this  ground,  for  we  are  not  certain  that 
in  the  case  at  bar  the  error  in  the  Instruc- 
tions prejudiced  the  defendant  Personally 
we  are  inclined  to  the  opinion  that  the  ac- 
cused, smarting  under  his  ejection  from  the 
waiting  room,  flew  Into  a  rage  and  in  pas- 
sion, but  without  malice,  shot  the  gatekee|>- 
er,  and  that  therefore  the  case  la  a  typical 
case  of  "shooting  at  another."  But  no  one 
can  know  ^hat  would  have  been  the  effect  of 
a  consideration  of  the  proof  of  good  diarac- 
ter,  under  proper  instructions,  especially 
since  the  Jury,  even  if  they  did  not  Justify 
the  defendant,  were  not  compelled  to  find 
him  guilty  of  shooting  at  another  but  might 
have  found  him  guilty  of  the  lesser  offense 
of  assault 

[7,  8]  Since,  in  our  Judgment,  there  should 
be  another  trial  of  Qie  case,  it  la  p^baps 
proper  for  us  to  say  that  If  the  Judge  in  hia 
charge  to  the  Jury  on  that  trial  should  refer 
to  the  subject  of  "cooling  time,"  they  should 
be  told  that  "cooling  time"  Is  a  question  sole- 
ly for  the  Jury;  and,  if  an  appropriate  re- 
quest upon  the  subject  is  timely  presented, 
the  Jtiry  should  be  instructed  upon  the  the- 
ory of  the  defense  which  rests  upon  the  de- 
fendant's statement,  to  the  effect  that  he 
made  his  attack  upon  the  prosecutor  in  re- 
sistance to  an  attempted  III^l  arrest  For 
if  the  defendant  in  resistance  of  an  attempt 
to  arrest  him  illegally,  did  not  exceed  the 
measure  of  force  necessary  for  that  pur- 
pose, be  would  ^$t^d<^H^^(^|(^<»»> 
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and,  even  If  he  did  nse  unnecessary  force  In 
resistance  of  lU^al  arrest,  it  wonld  not  nec- 
essarlly  follow  that  be  would  be  guilty  of 
sbootlng  at  another,  for  onder  some  clrctim- 
stances  the  Jury  might  be  anthorized  to  And 
snch  a  one  merely  guilty  of  assault 

[1]  It  Is  apparent  that  the  defendant  waiv- 
ed the  incompetency  of  the  Juror  Broadway, 
if  he  was  incompetent,  by  accepting  him  as 
a  juror  before  his  strlkcB  were  exhausted. 

[IB]  As  to  the  ruling  of  the  court  upon  the 
competency  of  stockholders  In  railroad  com- 
panies baring  the  depot  building  In  charge, 
and  their  relatives,  to  serve  as  Jurors  In  this 
case,  there  Is  no  ground  for  complaint  The 
objection  of  counsel  for  the  defendant  was 
made  en  bloc  to  all  jurors  who  might  be 
stockholders  or  employes  of  the  Central  of 
Georgia  Bailway  Company  and  other  rail- 
roads using  the  depot  and  was  properly 
overruled.  Even  If  it  be  true,  as  was  In- 
sisted by  counsel,  that  the  Central  of  Geor- 
eta  Railway  Company  was  the  real  prosecu- 
tor or  behind  the  prosecution  of  the  case, 
the  court  would  have  been  compelled  to  act 
merely  upon  supposition  to  reach  this  con- 
clusion from  the  fact  that  the  person  who 
was  assaulted  happened,  at  the  time  of  the 
assault  to  be  the  gatekeeper  of  the  depot 
The  examination  of  Jurors  upon  their  voir 
dire  prima  &cle  exhausts  the  right  of  the 
defendant  of  inquiring  into  the  competency 
of  the  jurors.  If  either  the  state's  counsel 
or  the  accused  wishes  to  test  further  the  bias 
or  prejudice  of  the  Juror,  he  must  first  put 
the  Juror  upon  the  Judge  as  a  trior  and  then 
proceed  to  prove  some  fact  tending  to  estab- 
lish that  his  answers  upon  the  voir  dire  are 
not  true.  The  effort  In  this  case  fell  far 
short  of  the  legal  requirements.  The  motion 
to  purge  the  Jury  was  properly  overruled,  be- 
cause there  was  no  evidence  that  the  Central 
of  Georgia  Railway  Company  or  any  other 
railroad  company  using  the  depot  was  par- 
ticipating in  the  prosecution.  Even  If  this 
had  appeared,  we  are  not  prepared  to  hold 
that  every  employ^  or  stockholder  of  one  of 
these  railroads  would  be  dlsquallQed  to  serve 
as  a  Juror.  It  would  take  more  than  the 
mere  fact  of  pecuniary  Interest  In  the  cor- 
poration to  disqualify  a  stockholder  In  this 
case,  and  an  employ^  would  not  have  even 
that  Interest 

Judgment  reversed. 


(13  Qa.  App.  766) 

PETERSON  V.  STATE.    (No.  6,158.) 
(Court  ot  Appeals  of  Georgia.   Oct  SI.  IfllS.) 

(Byllabiu  by  the  Court.} 

X.  DRUHKABDS  (i  10*)— APFEAaAKCB  ON  PUB- 
UC  HlOBWAT. 

Under  the  rule  of  strict  constrDctioD,  penal 
ttatntefl  cannot  be  extended  beyond  tbeir  pre- 
dae  terms.  Under  the  terms  oi  section  442  of 
the  Penal  Code  of  1910,  it  is  only  anlawful  for 
a  person  to  be  and  appear  in  an  intoxicated 


cottdittmi  on  any  public  street  or  highway  wh^u 
the  intoxication  is  made  manifest  by  boisterous- 
ness,  or  by  indecent  condition  or  acting,  or  by 
profane,  vulgar,  or  unbecoming  language,  or 
loud  and  violent  discourse  of  the  person  or  per- 
sons BO  Intoxicated  or  drunken ;  and  conse- 
quently the  law  does  not  provide  tat  tba  pun- 
ishment of  intoxication  upon  public  streets 
which  is  not  otherwise  manifested  Ouui  by 
reckless  driving. 

[Ed.  Note.— For  other  cases,  see  Drunkards 
Cent  Dig.  {{  ID,  11 ;  Dec.  Dig.  |  lO.*] 

2.  DBtTHSABDS  ({  10*)— I^OKUBS  DBIVXKO. 

Reckless  drinng  cannot  properly  be  includ- 
ed within  that  Indecent  conduct  and  acting 
which  the  provisions  of  section  442  of  the  Penal 
Code  of  1910,  reqnire  as  one  of  the  evidences 
of  the  public  intoxication  which  is  pnniahable 
by  law;  and  the  court  erred  in  overruling  the 
demurrer  to  the  accusation,  in  which  this  point 
was  presented. 

[Ed.  Note.— For  other  cases,  see  Drunkards, 
Cent  Dig.  SI  10,  11 ;  Dec.  pig.  I  10.*] 

Error  from  City  Court  of  Albany;  Clay- 
ton Jones,  Judge. 

Ben  Peterson  waa  convicted  of  Indecent 
conduct  while  Intoxicated,  and  brli^  »• 
ror.  Reversed. 

R.  J.  Bacon,  Jr.,  and  R  H.  I'erreU,  both 
of  Albany,  for  plaintiff  In  error.  J.  W.  Wal- 
ters, Jr.,  SoL,  of  Albany,  for  the  States 

BUSSBIX,  J.  Jndgmoit  revosed. 


as  Ga.  App.  tm 

BIRBIINOHAH  FERTILIZER  CO.  v.  DOZ- 
lER. 

DOZIBB  T.  BIRMINGHAM  FBBTILIZEB 

CO. 

(Nos.  5,021,  6,022.) 
(Court  «I  Appeals  of  Georgia.   Oct  81,  1913.) 

rfiyUshM  H  Os  Court; 

1.  Tbovkb  and  Contbbsion  (I  40*) — Sdffi- 

OIEnOT  or  EVIDXNCK— NOTXS. 

The  evidence  anthorized  the  verdict:  no 
material  error  of  law  was  committed,  and  the 
court  did  not  err  in  refusing  to  giant  a  new 

trial. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {{  232-244 ;  Dec.  Dig.  | 
40.*] 

(AdditioMl  SvUahut  by  B^tortal  Staff  J 

2.  Appeal  and  Ebbob  (|  1040*)— Habmebm 

Ebbob— Rtrunos. 

Error  in  sustaining  a  demurrer  to  certain 
paragraphs  of  defendant's  answer  was  harmiless 
where  tfae  jury  has  found  rightly  in  spite  of 
the  error. 

[EiA.  Note. — For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4080-4105;  Dec  Dig.  | 
1040.*] 

3.  CoUBTS    (I  188^— JUBUDICTZOir— Equra- 
BLE  Defenses. 

While  a  city  coort  Is  without  Jurisdiction 
to  afford  a  plaintiff  affirmative  equitable  relief, 
it  may  entertain  an  equitable  defense  wblcb  will 
prevent  plaintiff  from  recovering. 

[Ed.  Note.— For  otber  cases,  see  Courts,  Cent 
D^.  H  489,  440.  442.  447.  448.  451.  ^  454. 
4^  464,  4to.  4^,  468;  DecTDig.  |  188.*] 

4.  Appeal  and  Ebbob  ({  1050*)— HABuixsa 

Ebrob— Evidence. 

The  erroneous  admission  of  defendant's 
evidence  which  was  outside  the  issues  presented 
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by  bis  aniwcr  was  harmless  where  sndi  erl- 
dence  was  within  tba  Issues  presented  bj  certain 
clautes  of  bis  answer  which  were  erroneoaslr 
stricken. 

[Ed.  Note.— For  other  cases,  see  Aroeal  and 
Error,  Cent  Dix.  H  10087  1069^  41^-4U7, 
41«;  Dec  Dlg.1  i8B0.*T^ 

6.  TBOVEB  AITD  CONTEBaiOH  (i  86*)— BiTBDKR 

or  Pboof. 

The  burden  Is  on  tbe  plaintiff  In  trorer 
to  jvore  not  only  title  bnt  also  right  of  posses- 
slon  where  he  has  by  contract  surroidered  pos- 
session to  another. 

[Ed.  Note. — For  other  cases,  see  Trover  and 
Gonrersion,  Cent.  Dig.  ff  216;  Dec  Dig. 
i  86.*] 

Bnor  ftom  City  Court  of  Blakely;  B.  H. 
Sbeffleld,  Judge. 

Action  by  the  BlrmtoCbam  Fertillnr  Com- 
pany against  P.  N.  J.  Dosler.  Judgment  tor 
defendant  and  plaintiff  tnlnga  error,  and 
defendant  files  cross-bill  of  exoeptlona 
Judgment  on  main  bill  of  exceptions  affirm- 
ed, and  cross-bill  of  exceptions  fllBminntwl 

A.  u.  Gray  and  Oleasner  ft  Park,  all'  of 
tilakely,  for  plalntlfl  In  error.  Smith  & 
MlUer,  of  Edison,  and  Byron  B.  Collins^  of 
uiakely,  for  defendant  In  error. 

BUSSEUJ,  J.  The  Birmingham  Fertiliser 
Company  brought  an  action  in  trover  to  re- 
cover from  P.  N.  J.  Dozler  29  promissory 
notes,  described  in  an  exhibit  attached  to 
the  petition,  and  alleged  to  be  of  the  value 
of  $850.  The  defendant  in  his  answer  ad- 
mitted having  in  his  possession  at  the  time 
of  the  service  of  the  suit  certain  promissory 
notes  of  the  form  described  in  the  plalntUTs 
petition,  but  not  all  of  tbenL  In  other 
words,  the  defendant  contended  that  some  of 
the  notes  described  In  the  platntifTs  petition 
had  been  delivered  by  him  to  the  plaintiff 
prior  to  the  suit  The  defendant,  in  his 
answer,  contended  that  those  notes  which 
were  in  his  possession  did  not  belong  to  the 
plaintiff,  and,  by  way  of  equitable  defense, 
alleged  that  by  virtue  of  a  contract  between 
the  parties  the  notes  Included  his  commts- 
sloQs  and  charges  for  the  sale  and  handling 
of  the  fertilizers,  which  gave  Mm  such  an 
Interest  In  the  notes  as  entitled  him  to  re- 
tain possession  of  them  until  the  commis- 
sions were  paid.  The  defendant  farther 
pleaded  that  under  the  contract  between 
himself  and  the  fertilizer  company  after 
taking  into  consideration  the  payments  made 
by  him  and  the  notes  delivered  by  him  to 
the  plaintiff  at  its  request,  the  plaintiff  was 
indebted  to  him  in  a  sum  greater  than  the 
amount  evidenced  by  the  notes  which  are 
in  Ills  possession.  The  Jury  returned  a  ver^ 
diet  in  favor  of  the  defendant;  the  plaln- 
tUTs motion  for  new  trial  was  overruled,  and 
exertion  Is  taken  to  this  Judgment  The  de- 
fendant, by  crosa-bill  of  exceptions,  excepts 
to  the  Judgment,  striking  from  his  original 
answer  paragraphs  5.  6,  and  7,  and  his 
prayer  "to  have  his  claims  against  the  petl- 


ttoner  offset^  and  that  tbs  plaintiff  bs  mulct- 
ed the  costs  ot  the  ooort,'*  and  exeats  also 
to  the  oonrtf  s  rsfosal  to  allow  osrtaln  amend- 
ments to  his  answer.  Since,  in  view  of  th« 
result  ct  tUs  case»  fbe  ruUng  upcn  the  de- 
Oandant^s  answw— wiOiout  r^rd  to  its  oo^ 
rectnesa — was  harmless,  we  shall  consider 
only  the  assignments  of  error  In  the  main 
bill  of  exoeptlona 

LI,  2 J  it  appears  from  a  review  of  the  rec- 
ord that  the  verdict  was  perhaps  partly 
Induced  by  evidence  which  would  have  been 
admissible  under  the  defendant's  answer  If 
the  court  had  not  sustained  the  demurrer 
to  the  fifth,  sixth,  and  seventh  paragraphs, 
and  had  allowed  the  amendments  which  be 
sought  to  make.  Under  the  mlinc  in  Speaob 
V.  State,  7  Oa.  App.  82S  (2).  68  &  B.  443, 
if  the  result  reached  by  the  Jury  would 
have  twen  the  correct  conclusion  of  the  case 
had  the  judge  ruled  or  charged  in  accord- 
ance with  the  contentions  of  one  of  the  par- 
ties to  the  case,  the  verdict  will  not  be  set 
aside  merely  because  Qie  Judge  erroneously 
ruled  to  the  contrary,  or  omitted  to  give  in 
charge  to  the  Juzy  a  principle  whi^  should 
appropriately  have  been  included  wlOdn  his 
instnictiona.  In  other  words,  if  the  result 
reached  would  have  been  the  same  bad  the 
court  ruled  properly,  and  It  the  Jury  has 
found  rightly  In  vite  of  Judicial  error,  the 
finding  will  not  be  set  aside  In  order  tbat 
same  result  may  be  readied  by  a  proceeding 
free  from  legal  error. 

The  defendant,  In  his  answer,  attempted 
to  set  up,  in  response  to  the  petition  in  tro- 
ver, that  he  had  received  on  commission 
$8,576.36  worth  of  fertilizer;  that  he  had 
paid  over  to  the  Blimingham  B^rtilicer  Com- 
pany, on  account  of  hhs  sales,  |6,660l73,  and 
had  returned  to  It  notes  amounting  to  $1.- 
91S.63;  that  his  commission  and  storage,  by 
virtue  of  the  terms  of  the  contract  between 
himself  as  agent  and  the  plaintiff  as  prin- 
cipal, amounted  to  nearly  $606,  leaving  Hie 
plaintiff  due  him  the  sum  of  $642.S2.  The 
defendant  did  not  ask  a  Judgment  for  this 
f6^JiSt,  but  merely  insisted  that,  inasmuch 
as  the  plaintiff  owed  him  $542.62,  he  wu 
entitled  to  the  possession  of  the  notes  still 
remaining  in  bis  hands,  and  that,  as  tbB 
plaintiff  was  not  entitled  to  possession,  it 
could  not  recover  these  papers  In  trover. 
The  fact  that  the  Jury  found  for  the  defoidl- 
ant  Itself  evidences  that  the  Jury  must  have 
acted  upon  the  evidence  which  the  defend- 
ant would  have  introduced  in  support  of  his 
answer  If  It  had  been  allowed,  and  that  lie 
received  full  benefit  of  his  contention,  al- 
though the  plea  in  which  this  oontoitlon 
should  have  been  formally  presented  te  the 
court  was  stricken. 

[3]  Having  heU  that  the  defmdant  cot 
the  benefit  of  his  answer  and  ct  the  stricfcen 
amendments  as  subetanttaUy  as  if  the  ooort 
had  overruled  the  demurrers  which  warm 
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Bostained,  the  question  which  arises  upon  the 
main  bill  of  exceptions  Is  whether  the  amend- 
matt,  the,  evidence  In  support  of  which  no 
doubt  caused  the  verdict  for  the  defendant, 
could  properly  have  been  allowed,  and  whetii- 
er  paracrapha  6,  8,  and  T  should  hare  been 
BtrliAai.  We  think  Qieie  Is  no  doubt  that 
the  court  should  not  bave  stricken  these  par- 
agraphs of  the  answer,  and  the  am^dments 
offered  appear  to  be  merely  amplification  of 
the  statements  In  the  original  answer.  The 
ingtotenoe  of  the  plaintiff  In  txtm  in  the  main 
bill  of  exceptions  is  that  the  city  court  of 
Blakely  is  without  Jurisdiction  and  cannot 
take  cognJaance  of  the  equitable  rights  whl<li 
the  defendant  sought  to  assert  That  the 
dty  court  la  without  Jutls^ctiou  to  afford 
equitablo  rtiiet  is  true;  but  it  Is  one  thing 
to  Invoke  ^BnnatlTe  egultaUe  rtiUef  and 
quite  another  thing  to  interpose  as  a  de> 
fense  a  right,  irtnOiMr  ftninded  in  Iftw  or 
equity,  which  will  prerent  the  plaintiff  from 
recorerlng.  The  fact  that  one's  equitable 
rights  will  prevent  a  lOalntlff,  of  whose  case 
as  laid  the  court  has  jurisdiction,  from  re- 
covering does  not  invoire  the  neoaartty  that 
the  court  trying  the  case  shall  be  dotbed 
with  equitable  Jurisdiction,  Th»  court  may 
not  be  able  to  afford  afflrmatlTe  rdlef  In  eq- 
uity generally ;  but  it  must  he  presumed  to 
hear  in  mind  the  rights  of  the  parties  at  la- 
Bue,  and  for  this  reason  may  deal  with  any 
matter  of  which  the  court  has  Jurisdiction, 
whether  such  rights  depend  for  th^  exist- 
ence upon  law  or  equity  which  may  affect  the 
cause  in  question.  For  this  reason  we  think 
the  city  court  of  Blakely  had  full  Jurisdic- 
tion to  entertain  the  defendant's  plea,  and, 
If  the  evidence  anthorlEed  it,  to  grant  his 
prayer,  which  did  not  ask  that  Judgment  be 
rendered  for  the  overplus  claimed  by  him 
against  the  plaintiff,  but  asked  merely  that 
he  be  not  required  to  ddiver  up  notes  which 
he  was  legally  entitled  to  hold  as  collateral 
security  for  his  commissions,  the  consequence 
of  which  would  be  that  he  would  be  forced 
to  proceed  to  recover  these  notes  from  a  non- 
resident, which  the  plaintiff  corporation  was 
alleged  to  be. 

[4,  E]  It  was  error  for  the  court  to  over- 
rule the  plaintiff's  objections  to  testimony 
along  the  line  of  the  paragraphs  of  the  an- 
swer which  had  been  stricken,  and  of  the 
amendments  which  had  been  disallowed, 
these  rulings  upon  the  pleadings  being  an 
adjudication  that  the  defendant  could  not 
plead  the  commissions  accruing  to  him  onder 
the  contract  in  recoupment  of  the  plalntltrs 
action;  but  the  ruling  In  regard  to  the  tes- 
timony was  error  only  because  violative  of 
the  previous  ruling  to  the  contrary.  And 
since  the  defendant,  by  timely  exception  pen- 
dente lite,  preserved  his  rights,  the  whole 
matter  is  now  properly  before  this  court  for 
adjudication,  with  the  result  that  we  must 
hold  that  the  ruUng  In  regard  to  the  evt 
dence,  though  in  a  technical  sense  error,  in 
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effect  corrected  the  antecedent  error  In  strik- 
ing the  paragraphs  of  the  defendant's  an- 
swer. A  review  of  the  evidence  dlsclosea 
that  the  testimony  authorized  the  Jury  to 
find  that  the  defendant  contracted  with  the 
plaintiff  to  sell  for  It  guano  upon  commis- 
sion, and  that,  deducting  the  commlssionB 
transmitted  by  the  agent  in  cash,  and  the 
notes  which  were  returned  to  the  plaintiff, 
the  plaintiff  was  lndd)ted  to  the  defendant 
and  entiUed  to  retain  the  remaining  notes 
which  are  in  his  possession  as  collateral  un- 
til his  ocHumlsBlons  and  charges  are  paid. 
To  recover  in  trover  It  Is  essential  ISat  the 
plaintiff  show  eithn  Utto  or  right  of  posses- 
sion; In  some  cases  he  mnst  Show  botlL 
In  the  latter  dass  cf  easM,  althon^  the 
plaintiff  may  show  that  he  has  legal  title,  if 
It  appears  that  lie  iiaa  by  contract  snrrandersd 
possesion  to  another,  who  is  rightfully  en- 
tiued  to  retain  posseBslon,  he  cannot  recover 
possesslott  by  mere  proof  of  title.  Under 
the  testJmmr  in  behiJf  of  the  defendant  the 
Jury  wer  authorized  to  find  ttiat,  even  If 
the  ferUUxer  company  bad  title  to  the  notes 
in  question,  Doalar  was  entitled  to  tbelr  pot* 
seeslon  as  collateral  until  his  commisslonB 
and  his  account  for  storage  were  paid. 

The  plaintUTs  case  was  based  upon  the  tbe> 
ory  that  the  notes  were  placed  In  Dozlei's 
hands  for  collection,  and  that  it  was  his 
duty  to  surrender  them  upon  demand.  If  the 
Jury  had  believed  the  testimony  in  behalf  of 
the  plaintiff,  the  result  would  have  been  a 
verdict  in  his  fftvor.  On  the  other  hand.  If 
the  eontoitlon  of  the  defendant,  which  la  ' 
sustained  by  the  testimony  in  Ms  behalf,  is 
credible  to  the  Jury — that  the  fertilizer  was 
sold  by  him  on  commission  under  a  written 
contract,  under  which  he  was  to  receive  f  1 
per  ton  as  commission  on  fertilizer  of  a  cer- 
tain grade  sold  by  him,  and  that  the  fertUlzei 
sold  was  of  this  grade — there  Is  a  stipula- 
tion in  the  contract  that  the  notes  taken  for 
fertilizer  shall  be  payable  to  the  Birming- 
ham Fertilizer  Company,  and  It  appears  that 
the  notes  were  so  taken.  The  notes  were  sent 
to  Dozler  by  the  company  for  collection,  and 
in  the  trust  recdpt  given  by  Dozler  it  appear- 
ed  that  the  notes  of  Thompson,  Keaton,  and 
McDowell,  aggregating  something  over  f 1,800, 
had  been  entered  as  a  credit  on  the  statement 
of  account  rendered  by  the  fertilizer  com- 
pany to  Dozler.  This  trust  receipt  was  at- 
tached to  ao  amendment  offered  by  the  de- 
fendant, and  was  not  admitted  in  evidence  by 
the  court ;  but  the  defendant  testified  in  sub- 
stance to  the  same  facts  as  appear  from 
this  receipt  In  the  record,  and,  if  the  Jury 
credited  his  testimony  on  this  point,  there 
remained  only  one  other  question,  and  that 
was  whether  a  stipulation  of  the  contract 
whidi  imposed  personal  liability  on  Doder 
in  case  of  his  failure  to  collect  any  of  the 
several  notea  was  abrogated,  and  Dozler  was 
xelieved  from  liability  by  the  conduct  of  the 
plaintiffs  In  th«nselves  undertakiug-to  col-  i 
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lect  the  notes  due  by  Keaton,  Thompson,  and 
H<a)owdl.  Upon  this  point  the  Jnrr  evident- 
I7  gave  preference  to  the  testimony  In  behalf 
of  the  defendant,  and  they  had  this  right 

Judgment  on  main  bill  of  exceptions  af- 
firmed; (^Bs-blU  of  exceptions  dismissed. 

POTTLO,  J.,  disqualified. 

a*  O*.  App.  SO) 

HILLIS  V.  a  T.  GOMGB  &  GO.  (No.  4,717.) 
(Conrt  of  Appeals  of  Georgia.   Oct  81,  1918J 

(SvUahut      the  Court.) 

1.  Chattbl  Mobtqaoeb  (8  271*>— F0BSOLO8- 
*  dbe— amoavit  to  copt— suffioibhot  of 

Vbbifioatiov. 

Where  a  chattel  mortgage  Is  foreclosed  by 
atteching  to  the  affidavit  of  foreclosure  a  copy 
of  the  mortgage,  this  copy  must  be  "verified 
as  correct  by  an  affidarit  thereon  of  the  owner 
or  his  agent  or  attorney."  Sacb  a  copy  la  not 
sufficiently  verified  by  a  certificate,  signed  by 
the  attorney  for  the  mortgagee  and  by  the  at- 
testing officer,  which  recites  merely,  't  hereby 
certify  on  oath  that  tbe  above  la  a  true  and 
correct  copy  of  the  original  mortgage  which  is 
not  in  my  poasessioo."  Such  a  certificate  does 
not  show  that  any  oath  was  adminiatered  to 
the  attorney  as  required  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Gent  Dig.  It  56CMH58:  Dec.  Dig.  S 
271.*] 

2.  Chattel  Hobtgages  (K  43,  4S*)— What 
Constitutes— "In  Tbdst.  ' 

An  instrument  in  the  form  of  a  promissory 
note  for  the  purchase  price  of  fertilizer  con- 
tained tbe  stipulation:  "Id  consideration  of 
interest  of  payees  In  my  crops,  by  reason  of 
this  fertUiser  being  furnished  to  make  same, 
I  hereby  covenant  and  agree  that  all  cotton 
and  corn  grown  during  the  current  season  on 
lands  fertilized  with  this  manure  ahall  be  held 
by  me  in  trust  for  payment  of  this  third  note." 
Held,  tbat  the  language  quoted  was  adequate 
to  create  a  lien  upon  tbe  crops  mentioned,  and 
that  the  mortgage  was  soffident  when  aided 
by  parol  e^ddence  identifying  it 

[Ed.  Note.— For  other  cases,  see  Chattd 
Mortgages,  Cent  Dig.  H  83,  93-96;  Dec.  IHg. 
S§  43,  48.* 

For  other  definitions,  see  Worda  and  Phras- 
es, voL  4,  pp.  3485,  3486 ;  vol.  8,  p.  7684.] 

3.  Chattel  Mobtoaoes  (|  278*)— Fobxolos- 

UBE— BUBDEN  OF  PBOOF. 

There  being  no  evidence  in  tbe  present 
case  to  identify  the  crops  mortgaged  by  show- 
ing on  what  land  tbe  fertilizer  was  ased,  it  was 
error  to  direct  a  verdict  In  favor  of  the  plain* 
tiif. 

tBd.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  {  S67:  Dec  Dig.  |27&*] 

Error  from  City  Conrt  of  Waynesboro; 
Wm.  H.  Davis,  Jndge. 

Action  by  E.  T.  Comer  &  Co.  against  R. 
J.  HlUls.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Beveraed. 

H.  A.  Boykin,  of  Sylvania,  and  H.  J.  Full- 
bright,  of  Waynesboro,  for  plaintiff  In  error. 
Brlnsoo  &  Hatdier,  of  Waynesboro,  for  de- 
fendant In  error. 

KUSSELL.  J.   This  Is  a  case  In  which  It 

was  fioii^ht  to  foreclose  a  mortgage.  An 


affidavit  ot  Illegality  was  overruled  la  part 
and  In  part  sustained,  and  a  verdict  was  di^ 
rected  by  the  court   The  mortgage  was  as 

follows: 

"!3tate  of  Georgia,  Screven  County. 

"MilltaaTen  P.  a  Jnly  Oth,  1912. 

"1,080.00.  On  or  before  October  Ist  next 
I  promise  to  paj  to  B.  T.  Comet  &  Co.,  ot 
Older,  one  thousand  eighty  and  ••/let  diA- 
lara,  from  first  proceeds  ot  sale  or  pkS^at 
of  my  cotton  crop  of  tlds  preeoit  jnr,  for 
480  sacks  Farmer's  Pride  guano. 

**(!)  Whicjb  are  hereby  guaranteed  by 
payees  to  standard  of  analysis  branded  on 
each  sack,  and  it  Is  understood  that  no  other 
or  laiser  warranty  la  given  by  the  payees. 
I  adndt  that  every  sadc  is  branded  accordlnc 
to  law,  and  that  the  Inipectof  s  tag  la  at* 
tacbed  thereto. 

If  this  note  Is  not  paid  on  or  before 
maturity  I  agree  to  pay  8  per  cent  per  an- 
num Interest  ^m  maturity,  and  all  cost  of 
collection.  Including  ten  per  cent  attranesr's 
fees. 

"(3)  I  her^y  expressly  waive  and  renonnoe 
all  exemption  and  homestead  rights  I  may 
have  under  tbe  laws  of  this  state  or  any 
other  state  as  against  this  d^  or  any  n- 

newal  thereof. 

"(4)  In  consideration  of  Interest  of  payees 
In  my  crops,  by  reason  of  this  fertilizer  be- 
ing furnished  to  make  same,  I  hereby  csore- 
nant  and  agree  that  all  cotton  and  oora 
grown  during  tiie  current  season  on  lands 
fertilized  with  this  manure  shall  be  held  by 
me  In  trust  for  payment  of  this  third  note. 

"Witness  my  hand  and  seal  the  day  and 
year  above  written.   R.  J.  Hi  Ills. 

"iSlgned,  sealed,  and  delivered  In  the  pres- 
ence of:  J.  T.  Arvet,  N.  P.  a  a  Oa.  J.  W. 
Comer.** 

It  Is  verified  by  the  following  certLflcate: 
"I  hereby  certify  on  oath  that  the  above 

Is  a  tme  and  correct  copy  of  the  original 

mortgage  which  Is  now  In  my  possession. 

H.  C.  Hatcher. 
"Signed  before:  B.  C.  Blount  Dpty.  Clerk 

Supr.  Court,  Burke  Co,  Ga." 

The  affidavit  of  foreclosure  was  not  made 
by  H.  C.  Hatcher,  hut  was  by  L.  J.  KU- 
patrlck,  as  the  agent  (tf  R  T.  Comer  &  Co. 
In  the  affidavit  of  foreclosure  it  is  averred 
that  the  mortgage  is  attac3ied.  By  the  affi- 
davit of  illegality  it  was  sought  to  raise  the 
following  points: 

^niat,  while  the  affidavit  of  foredonire  re- 
cites that  the  mortgage  is  attached,  none  is 
attached,  and  It  is  recited  that  what  Is  at- 
tached Is  the  mortgage,  Instead  of  there  being 
an  averment  that  the  paper  attached  ia  a  true 
copy  ot  the  original  mortgage.  As  to  this 
ground  of  illegality  we  will  only 'say  that; 
as  the  court  had  the  papers  before  i^  It  Is 
to  be  assumed  that  the  trial  Judge  could  de- 
termine the  validity  of  the  objection  by  aa 
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iniI>ectlon  of  tbe  papers,  and  ascertain 
whether  what  purported  to  be  a  mortgage 
was  the  original  or  a  copy,  and  that  he  did 
determine  this  question  properly. 

[1]  The  second  ground  of  Illegality  of  the 
foreclosure  is  that  the  copy  mortgage  attach- 
ed Is  not  a  sworn  copy;  in  other  words,  that 
it  does  not  appear  that  H.  C.  Hatcher  was 
duly  sworn  to  the  certificate,  or  that  he  was 
authorized  to  make  the  af&davit  that  the 
paper  was  a  true  copy  of  the  original  mort- 
sage.  Section  32S6  of  the  dvll  Code  permits 
the  affidavit  of  foreclosure  to  be  annexed 
either  to  the  original  mortgage  or  to  a  sworn 
copy  of  the  original  mortgage;  but,  if  for 
any  reason  a  copy  is  used  Instead  of  the 
original,  It  is  required  to  be  "verified  as 
correct  by  an  affidavit  thereon  of  the  owner 
or  his  agent  or  attorney."  Even  though  the 
trial  Judge  was  authorized  to  infer  that 
Batcher  was  the  attorney  of  the  foreclosing 
mortgage  holder,  It  does  not  appear  from  the 
certificate  of  Hatcher  that  he  was  In  fact 
sworn.  Hatcher  states  in  the  certificate  that 
be  certifies  "on  oath";  but  the  attesting 
officer  does  not  state  that  Hatcher  was  In 
fact  awom,  or  that  he  knew  that  Hatcher 
was  assuming  the  obligation  of  an  oath,  or 
that  he  administered  an  oath.  Nor  does  It 
appear,  by  reading  Hatcher's  certificate,  or 
by  the  contents  of  the  certificate  being  called 
to  the  attration  of  the  officer,  that  the  latter 
knew  that  Hatcher  was  certifying  on  oatlu 
The  language  used  In  oertlflcate  would 
bare  been  as  effectual  to  obligate  Hatcher  If 
be  were  actually  sworn  as  If  the  phraseology 
appropriate  to  an  ordinary  aiBdaTlt  had 
been  naed.  Bnt  there  is  no  jurat  to  the  oex^ 
tmcate.  instead  of  Oie  atteBtiLng  officer  who 
was  qualified  to  administer  oaths  stating 
tbat  the  certlflcate  was  sworn  to  and  sub- 
acrlbed  before  blm,  it  Is  merdy  stated  that 
It  was  signed  before  him.  On  tlds  subject, 
aee  Green  t.  Bhodes,  8  Ga.  ^p.  SOI,  68  8.  EL 
1090.  The  very  fact  that  an  officer  author^ 
laed  to  administer  an  oath  certified  no  more 
than  tbat  the  proposed  affiant  "signed"  the 
statement  In  question  is  of  itself  sufficient 
to  cause  a  saspidon  that  for  some  reason 
the  administration  of  an  oath  was  dispensed 
with,  that  the  proposed  affiant  was  in  fact 
not  sworn,  and  that  for  that  reason  the  offi- 
cer who  ^gned  the  Jurat  purposely  omitted 
tbe  usual  form,  to  the  effect  that  tbe  person 
who  signed  was  first  sworn.  Of  course  it 
was  not  essential  that  the  deputy  clerk 
should  have  administered  a  formal  oath;  but 
it  was  his  duty  to  have  called  the  attention 
of  the  signer  of  the  sworn  certlflcate  to  the 
tact  that  he  was  assuming  the  obligation  of 
an  oath.  One  of  the  tests  for  determining 
whether  one  who  makes  an  affidavit  or  other 
sworn  certlflcate  was  In  fact  sworn  Is  a 
determination  of  the  question  whether  the 
affiant  could  be  convicted  of  falsely  swear- 
ing. In  any  trial  for  perjury  or  false  swear- 
ing It  is  absolutely  essential  to  prove  that 


an  oath  was  administered  before  It  becomes 
material  to  investigate  whether  the  state- 
ments alleged  to  have  been  false  were  false 
or  true.  Certainly  the  certificate  in  the  pres- 
ent case,  if  employed  In  a  criminal  prosecu- 
tion, would  not  serve  even  to  indicate  that 
Hatcher  had  sworn.  When  the  officer  before 
whom  tbe  writing  Is  signed  does  not  know 
that  the  signer  proposes  to  be  sworn,  there 
is  no  administration  of  an  oath,  and  the  re- 
cital as  to  an  oath  is  not  more  binding  than 
in  a  case  where  the  signer  himself  does  not 
consciously  assume  the  obligation  imposed 
by  an  oath.  Since  it  does  not  appear  from 
the  record  that  there  was  any  effort  to 
amend  the  affidavit  verifying  the  copy  mort- 
gage, We  are  of  the  opinion  that  the  court 
erred  In  overruling  tbe  second  ground  of  the 
affidavit  of  iUegaUty. 

[2]  Tbe  third  ground  of  the  affidavit  of  ille- 
gality presents  the  contention  that  the  paper 
which  It  was  sought  to  foreclose  was  not  a 
mortgage,  bnt  only  a  promissory  not&  This 
ground  was  properly  overruled,  for  the  cove- 
nant and  agreement  that  the  property  de- 
scribed In  the  paper  should  be  held  by  the 
maker  "in  trust"  for  its  payment  is  sufficient 
to  create  a  mortgage  lien.  The  Code  does 
not  require  that  any  particular  form  of  ex- 
pression shall  be  used  to  create  a  mortgage. 
It  Is  evident  from  the  language  employed 
that  it  was  the  intention  of  the  maker  of 
the  note  to  create  a  special  lien  operative 
upon  the  property  described,  and  tbe  expres- 
sion used  is  ■  tantamount  to  the  ordinary 
term  "mor^ge."  In  Jackson  v.  Carswell, 
34  Ga.  279,  Jackson  gave  a  note  descriUng 
land  as  advertised  by  Bollins  Stanley,  admin- 
istrator of  Benjandn  Jackson,  and  promised 
to  pay  certain  named  pa-sons  |500  "out  of 
said  land."  The  Supreme  Court  held  that 
this  instrument  contained  "all  the  necessary 
stipnlattons  to  create  a  mortgage  lien."  We 
think  the  8tipulall(m  to  "hoM  property  in 
tmst"  with  which  to  pay  a  note  Is  reaUy 
stronger  than  simply  to  say  a  note  is  to  be 
paid  "oat  of  the  land." 

Another  ground  of  attack  upon  the  mort- 
gage was  that  the  property  was  not  snfflciait- 
ly  described,  and  we  think  this  ground  was 
properly  overruled,  under  tbe  ruling  In  Thom- 
as Furniture  Co.  v.  T.  &  C.  Furniture  Co.,  120 
Ga.  881.  882,  48  S.  B.  333.  See,  also,  Stephens 
V.  Tucker,  55  Oa.  543 ;  Crine  v.  Tlf  ts,  66  Ga. 
644;  Duke  v.  Melsler,  134  Ga.  5»4,  68  8.  E. 
327,  187  Am.  SL  Bep.  250.  In  the  Meisler 
Case  the  description  did  not  go  as  far  as  that 
contained  in  the  mortgage  now  before  us; 
but  the  Supreme  Court  held  that  a  mortgage 
containing,  as  a  description  of  the  property 
mortgaged,  the  language  "our  crop  planted 
this  year,  and  on  which  said  fertilizer  is 
used,"  was  not  void  for  uncertainty.  See, 
also,  Broach  v.  O'Neal,  94  Ga.  478,  20  S.  B. 
113;  Patterson  v.  Evans,  91  Ga.  799,  18  S. 
B.  3L 

Even  It  the  affidavit  *''p'^^f§^'°^^C^^f|]^iP)!n 
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er  and  more  comifleto  In  its  descrlptlan  of 
the  propwty  fban  the  mortgage,  Qie  added 
t&aa&  of  description  could  not  have  resulted 
In  harm  to  the  defendant  In  the  fore<do8nre 
the  mortgagee  was  compelled  to  stand  on  the 
mortgage  and  be  confined  to  its  deacriptlon ; 
bnt,  since  the  description  In  the  mortgage 
coald  properly  be  supplement^  br  parol  ex- 
planation, the  Inclusion  in  the  affidavit  of  a 
description  of  the  land  upon  which  the  mort- 
gaged property  was  grown  conld  not  have 
harmed  the  defendant 

[S]  Howerer,  since  there  was  no  proof  that 
the  fertilizer  sold  by  the  plaintiff  was  nsed 
in  the  cultivation  of  the  cotton,  the  identifi- 
cation of  the  property  only  i>artlally  describ- 
ed in  the  mortgage  itself  was  not  completed 
by  parol,  and  it  was  therefore  error  to  have 
directed  a  verdict  for  the  plalntiCC.  It  Is  tme 
that  the  defendant  did  not  testify  that  the 
gnano  was  not  placed  under  the  cotton;  but 
there  was  no  testimony  whatever  that  the 
guano  was  In  t&ct  nsed  on  the  cotton,  and 
affirmative  proof  upon  this  point  was  easen- 
tlal  under  the  rulings  of  the  Supreme  Court 
in  Patterson  v.  Bvans.  91  Ga.  799,  18  8.  R 
31 ;  Thomas  Furniture  Co.  v.  T.  4  a  Co.,  120 
Ga.  881,  48  S.  E.  333,  and  citations. 

The  court  erred  In  directing  a  verdict  as 
to  the  cotton,  because  it  was  not  made  to 
appear  that  the  guano  was  used  in  the  culti- 
vation of  the  cotton  levied  upon,  and,  if  it 
was  not  so  used,  the  cotton  levied  npm  was 
not  subject  to  the  mortgage. 

Judgment  reversed. 


(U  Ga.  App.  744) 

GHABLESTON  ft  W.  O.  R.  CO.  T.  BROWN. 

(No.  4,905.) 

(Court  of  Appeals  of  Georgia.    Oct  81,  1913.) 

I.  Mastbb  and  Servant  (8  246»)— Injtjbt  to 
Railroad  Ehpi^t£— Bight  or  Rscovbbt. 
This  was  an  actioa  against  a  railway  com- 
pany under  the  federal  Ehnployers'  Liability 
Act  (Act  April  22,  1008,  c.  149.  35  Stat  65  [U. 
S:  Comp.  St  Supp.  1911.  p.  1822])  to  recover 
damages  for  personal  Injarfes.  The  case  made 
by  the  petition  was  substantially  as  follows: 
TlM  plaintiff  was  a  locomotive  fireman  on  the 
defendant's  train,  which  operated  daily  between 
Georgia  and  South  Carouna.  At  a  point  in 
South  Carolina  the  track  was  being  repaired, 
and,  when  the  train  upon  which  the  plaintiff 
was  employed  approached,  one  of  the  track  flag- 
men grabbed  a  nag  of  dutress,  and  in  an  ex- 
cited manner  ran  up  the  track  of  the  railroad, 
met  the  train,  and  signaled  it  to  stop;  there- 
upon the  engineer,  after  putting  on  tlie  emergen- 
cy  brakes,  lumped  from  the  engine,  and  the 
plaintiff,  seeing  that  the  rails  of  the  track  ahead 
of  the  engine  were  out  of  line  and  "buckled," 
and  believing  that  the  train  would  he  wrecked 
and  his  life  be  in  peril.  Jumped  from  the  engine, 
and  in  doing  so  sastained  serious  injury.  It  is 
alleged  that  the  defendant  was  negligent  in  suf- 
fering its  roadbed  to  get  out  of  order  and  its 
rails  to  become  "buckled,"  and  in  not  placing  a 
danger  flag  at  a  sufficient  distance  on  its  line 
from  the  place  where  the  track  was  out  of  or* 


der,  after  Oie  *niuckled"  condltloB  of  the  track 
had  been  discovered,  to  have  notified  the  em- 
ployes on  the  engine  of  the  danger,  and  thus 
have  prevented  the  application  of  the  emergen- 
cy brakes  and  the  apparent  necessitr  for  the 
plaintlfl  to  Jump  from  ^  engine.  SeU,  that 
the  petition  was  not  subject  to  general  demur- 
rer, nor  to  demurrer  upon  the  ground  that  the 
negligence  complained  of  was  not  the  proximate 
cause  of  the  injury,  nor  was  It  essential  to  al- 
lege that  the  train  actually  ran  off  the  track. 
The  plaintUt  did  not  complain  of  injuries  sus- 
tained by  reason  of  a  derailment,  but  complain- 
ed of  injuries  resulting  from  his  fall  in  con- 
sequence of  the  Jump  made  neoessair  by  an 
emergency  bron^t  abont  by  the  defendant 

[Bd.  Note^FoT  ptber  caass,  ass  Master  and 
Servant,  Out  Dig.  ||  Dee.  Die  I 

246.*] 

2.  Masteb  ANn  Sebtant  (I  228*)— Itaau- 

OENCE  (M  101*)— INJUBT  TO  RaILBOAD  BK- 
FLOyA— CONTBIBIJTOBT  NBaUGBNCI. 

The  allegations  of  the  petition  showed  that 
the  plaintiff  was  engaged  in  interstate  com- 
merce, and  the  suit  was  properly  brought  un- 
der the  federal  Employers  Liability  Act  Act 
April  22, 1908,  c.  149,  35  Stat  66  (17.  8.  Comp. 
St  Supp.  1911,  p.  1322).  Under  this  act  it  is 
not  essential  for  the  plaintUf  to  diow  that  be 
was  free  from  fault  He  was  entitled  to  re- 
cover for  the  negligence  of  the  defendant,  and 
his  own  foult,  if  any,  would  not  defeat  bat 
merely  go  in  reduction  of  the  damages. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  670.  671;  Dee.  Dig.  | 
228:*  Kegligencf^  Cent  Dig.  H  8&,  m, 
Dec  Dig.  I  lOL*] 

3.  Appbal  and  IkBOB  (I  302*)— PamnA- 
TioN  Below— Aduksion  or  Evidence. 

The  exception  to  the  admissibility  of  docu- 
mentary evidence,  as  set  forth  In  the  ri^tt 
ground  of  the  motion  for  a  new  trial,  cannot 
be  considered,  because  the  document  to  wbi^ 
exception  is  taken  Is  not  set  forth  in  the  mo- 
tion for  a  new  trial,  either  literally  or  In  aab- 
stance,  nor  Is  a  copy  attached  thereto  as  an 
exhibit. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1744-1762;  Dec  Diff.  { 
302.*] 

4.  Tbial  (I  256*)— Iirsnnonozra— FAiLm  to 

Requeot. 

While,  under  the  federal  Employers*  UabD- 
ity  Act  (Act  April  22,  1908,  c.  149.  35  Stat 
66  [U.  S.  Comp.  St.  Supp.  1911.  p.  1322]),  there 
is  no  presumpdon  of  negligence  i^ainst  the  rail- 
way company  in  a  case  of  this  character,  atiU 
failure  of  the  Judge  in  the  present  case  to  af- 
firmatively charge  the  Jury  that  there  la  nv 
such  presumption  is  no  causa  tor  a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Genu 
Dig.  H  627-641 ;  Dec  Dig.  |  265.*] 

6.  Mastbb  and  Skbvaht  (II  24&  289*)— Inju- 

BT  TO  RaILBOAD  BICPZOTA— BIGHT  OT  Rs- 
OOVKBT— <}TTBSTX0N  FOB  JUBT. 

The  evidence  authorised  the  verdict  iHiidk 
was  not  legally  excessive,  and  the  question  as 
to  whether  the  plaintiff's  injuries  resulted  from 
his  own  negligence  or  from  that  of  the  defend- 
ant was  ftdrly  submitted  to  the  jury,  and  then 
was  sufficient  evidence  to  support  oialr  fladlnf 
In  Uie  plaintUTs  favor. 

[Ed.  Note— For  other  cases,  see  Maatw  and 
Servant  Cent  Dig.  M  78»-TM.  1068^  10Mb 
1092-1132;  Dec.  iSg.  if  246,  2n.«] 

6.  No  Bbbob. 

No  material  error  of  law  was  committed, 
and  the  Judgment  overruling  the  motion  for  a 
new  trial  will  not  be  disturbed. 
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(Addilumal  8yttahv$  bf  Editorial  Staff. } 
7.  MaSTEH  and  SEBViNT  ^  246«)— IHJOBT  TO 

-   Railboab  Euflot£— ComnzBUTittT  Nbou- 
OKNCE — EuEBaxncT. 

Tb«  question  whether  a  locomotive  fireman 
was  justified  in  jumping  from  his  engine  in  an 
emergency  depends  upon  whether  he  ased  ordi- 
nary  care  under  the  drcumstances  of  the  emer- 
gency presented  to  him,  and  not  upon  the  true 
fwQditions  aa  th^  may  have  appeand  to  other 
persons  in  a  better  position  to  ascertain  the 
real  facts. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  78&-794;  Dec.  Dig.  | 
246.*] 

Error  from  City  Court  of  RlchmoDd  Coun- 
ty; Wm.  F.  Eve,  Jadge. 

Action  by  J.  J.  Brown  against  the  Cbarlee- 
ton  &  Western  Carolina  Railroad  Company. 
Judsment  for  plaintiff  and  dtfeadaot  brings 
error.  Affirmed. 

W.  K.  Mnier,  of  Augusta,  for  plaintiff  in 
error.  B.  0.  Bon^,  of  Augosta,  for  defend- 
ant In  error. 

BUSSEU^  J.  Brown,  the  fOalntlff  In  tbe 
court  below,  brought  an  actton  for  daaiagee, 
alleging  that  he  was  injured  whUe  emplived 
as  a  fireman  by  the  defendant  who  waa  al< 
leged  to  be  a  carrier  engaged  in  Interstate 
commerce.  He  expressly  planted  his  case  up- 
on the  federal  Employers'  Liability  Act  of 
1908  (Act  April  22,  1908.  c.  149,  36  Stat  66 
{U.  8.  Comp.  3L  Snpp.  1911,  p.  1822]),  which 
proTides  that  such  a  carrier  shall  be  liable  In 
damages  to  any  person  suffering  injury  while 
employed  by  the  carrier  in  sach  commerce, 
resulting  in  whole  or  In  part  from  tbe  neg- 
ligence of  any  of  the  officers,  agents,  or  em- 
ployes of  the  carrier,  or  by  reason  of  any  de- 
fect or  Insufficiency,  due  to  its  negligence.  In 
Its  cars,  engines,  aiH>llance^  machinery, 
track,  roadbed,  works,  boats,  wharves,  or 
other  equipment  Of  course,  in  such  a  case 
the  burden  of  proving  that  tbe  negligence  of 
the  employer  was  the  proximate  cause  of  the 
injury  rests  U[>on  the  plaintiff  (Bowers  v. 
Southern  Railway  Co.,  10  Ga.  App.  SOT,  78 
S.  E.  677)>  and  the  doctrine  that  the  servant 
assumes  the  risks  ordinarily  incident  to  his 
employment  applies  where  the  action  to  re- 
cover damages  for  personal  injuries  Is  bas- 
ed upon  the  federal  Employers'  Liability  Act 
(under  the  same  (drcumstances  and  condl- 
tions),  just  as  It  would  apply  if  the  action 
were  proceeding  under  the  statutes  of  this 
state. 

In  tbe  case  at  bar  the  plalntiUTs  petition 
alleged  that  he  was  a  locomotive  fireman  on 
a  passenger  train  of  the  defendant,  which 
ran  dally  from  Augusta,  Ga.,  into  the  state  of 
South  Carolina,  and  returned  to  Augusta. 
On  the  occasion  under  Investigation  the  train 
upon  which  the  plaintiff  was  a  fireman  left 
Spartanburg,  S.  C,  at  12:30  p.  m.  for  Au- 
gusta, and  on  the  return  trip  reached  Wood- 
ruff, S.  O.,  and  had  passed  that  station  a 
mile  or  two  when  the  casualty  which  result- 


ed In  the  plaintiff's  injury  occurred.  The 
petition  alleges  that  track  bands  were  work- 
ing on  the  line  of  the  railroad,  and  that,  as 
the  train  approached  and  was  within  a  short 
distance  from  where  they  were  working,  one 
of  the  tra^  worlunen  grabbed  a  flag  of  dis- 
tress in  a  very  excited  manner,  and  ran  up 
the  railroad,  meeting  the  train,  and  signal- 
ing the  train  to  stop,  and  that  thereupon 
the  engineer,  after  putting  on  the  emergen- 
cy brakes,  jumped  from  his  engine,  and  the 
plaintiff,  seeing  that  the  rails  of  the  track 
ahead  of  the  engine  were  out  of  line  and 
"bodded,"  and  th^t  apparently  the  train 
would  be  wre^ed,  and  believing  his  life  to 
be  in  peril,  also  jumped  from  the  engine,  and 
in  jumping  lost  his  footing  and  fell,  .aud  the 
fall  broke  the  bones  ct  bis  ri^t  hip,  his  col- 
lar bone,  and  two  ribs.  It  Is  averred  that  the 
defendant  was  negligent  in  suffering  its  road- 
bed  to  get  out  of  order  and  its  rails  to  be- 
come "buckled,"  and  In  not  idacinc  a  dancer 
flag  at  a  sufficient  distance  on  its  line  ftom 
the  place  where  tbe  track  was  out  olf  ordw, 
after  titla  condition  was  dlscorered,  to  bam 
Dotifled  the  crew  of  tbe  paasei^ier  train  of 
the  danger,  and  thus  have  prevented -the  ne- 
cestfty  for  applying  the  cane^enCT  brakes, 
and  to  bave  prevented  the  plaintiff's  injury. 
The  defoidant  demurred  to  the  plaintiff's  pe- 
tition, the  ^murrer  was  omruled,  and  np- 
im  tlu  trial  Uie  Jury  rrtomed  a  verdict  ten 
the  plaintlfC.  Excerption  was  taken  pendente 
lite  to  the  judgment  overruling  the  demurrer, 
and  this  vxeeptSmt  as  well  as  that  to  the 
judgment  overrulli^  the  motioii  for  a  new 
trial,  is  presented  for  our  contfderatlon  by 
the  bill  of  exoeptlcnis. 

[1]  1.  We  And  no  ern^  in  the  judgmoit 
overruUng  0ie  donnrrer.  The  petition  was 
certainly  suflOclent  to  withstand  the  sround 
of  tile  danucrer  in  whteh  it  was  <Mi«it<HI  Qiat 
the  petition  fhiled  to  set  out  a  cause  of  ac- 
tion, nor  could  the  ground  in  which  it  was 
insisted  that'  tbe  negligence  comidalned  of 
was  not  the  proximate  cause  of  tbe  Injury 
be  sustained,  for,  if  the  allegations  of  the 
petition  were  proved,  the  jury  might  be  au- 
thorized to  inf^  tliat  the  negligence  of  tbe 
defendant  was  the  prime  underlying  cause 
of  the  injury  suffered  by  the  plaintiff,  and 
that,  though  he  might  have  been  ne|[llgent  In 
some  respects,  he  would  not  have  jumped  or 
have  been  hurt  but  for  the  concurrent  negli- 
gence of  the  servants  of  tbe  company.  Nor 
was  it  necessary  for  the  plaintiff  to  allege 
that  the  train  ran  off  the  track.  His  case 
was  not  one  of  a  person  complaining  that  he 
was  Injured  tiy  reason  of  a  derailment  The 
petition  plaint  alleged  that  the  plaintiff  was 
injured  in  jumi^ng  from  the  engine  and  by 
reason  of  the  fall  consequent  upon  the  jump. 
Therefore  it  is  immaterial,  so  far  as  concerns 
his  right  to  recover,  whether  the  train  re* 
mained  upon  the  track  or  was  derailed. 

[7]  The  petitioner  alleged  sufadent  fiicts  to 
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authorize  submitting  to  the  Jury  the  question 
wh^er  he  was  Justifiable  In  Jumidug  from 
the  engine  at  a  time  when,  as  it  appeared 
to  him,  his  life  was  In  peril,  for  it  most  be 
borne  In  mind  that  one  who  is  called  to  act 
In  an  emergency  must  necessarily  be  govern- 
ed by  the  surroundings  as  they  a[^>ear  to 
him.  and  that,  though  he  must  use  ordinary 
care  for  his  preserration,  the  determination 
of  the  question  as  to  whether  he  did  or  did 
not  use  ordinary  care  la  to  be  reached  by  a 
consideration  of  the  aspect  the  circumstances 
of  the  emergency  presented  to  him,  and  not 
the  true  condition  as  It  may  have  appeared 
to  bystanders  who,  perhaps,  may  have  had 
better  opportunity  of  ascertaining  the  real 
facta 

[2]  2.  We  think  the  facts  alleged  clearly 
brought  the  case  under  the  federal  Employ- 
ers' liability  Act,  and  that  the  seventh 
ground  of  the  demiiiT«:  (which,  though  ap- 
plicable only  to  the  seventh  paragraph  of  the 
petition,  was  general  In  Its  nature)  was  prop- 
erly overruled.  Under  the  allegations  of  the 
petition  the  defendant  was  engaged  in  inter- 
state commerce;  the  plaintiff  was  employed 
by  it  on  an  Interstate  run ;  he  had  suffered 
an  injury,  and,  even  if  this  injury  waa  partly 
due  to  bis  own  negl^ence.  If  the  injury  alao 
resulted  in  part  from  the  n^llgence  of  an 
employ^  of  the  caRi«r,  he  waa  entitled  to 
recover.  He  was  not  required  to  show  that 
be  was  ftee  from  fault  (as  the  empIoyA  who 
proceeds  for  damages  under  Uie  statutes  of 
this  state  must  do).  If  ha  succeeded  In  prov- 
ing that  It  was  nef^gmce  to  ^ve  the  signal 
to  stop  the  train,  and  that  his  injury  resnlted 
primarily  from  this  negUgence  of  one  of  the 
carrier's  employes. 

[I]  8.  In  one  of  the  grounds  of  the  motion 
for  a  new  trial  complaint  Is  made  that  the 
plaintiff,  Brown,  was  allowed  to  introduce  a 
letter  from  the  defendant* s  engineer  to  the 
master  mechanic  of  the  railroad  company. 
It  Is  assigned  as  error  that  the  engineer  was 
a  witness  under  subpcena  of  the  plaintiff, 
and  therefore  bis  reason  for  Jumping  from 
tbe  engine  should  have  been  given  by  him- 
self as  a  witness,  and,  further,  that  his  let- 
ter could  not  operate  as  an  admission  by 
the  defendant  company  nor  bind  It  as  such, 
and  the  cases  of  Carroll  v.  East  Tennessee, 
Virginia  &  Georgia  Railway  Co.,  82  Ga.  452, 
10  S.  E.  163,  6  Lu  R.  A.  214,  and  Howard  v. 
Savannah,  Florida  ft  Western  Railway  Co., 
84  Ga.  711,  11  S.  B.  452,  are  dted  In  support 
of  this  contention.  The  majority  of  the  court 
decline  to  consider  this  ground  of  tbe  mo- 
tion for  a  new  trial,  because  the  document, 
to  the  admissibility  of  which  objection  waa 
raised,  is  not  set  forth  in  the  motion  for  a 
new  trial,  either  literally  or  In  substance, 
nor  is  a  copy  attached  to  the  motion  as  an 
exhibit.  The  writer  (not  losing  sight  of  the 
decisions  of  the  Supreme  Court  which  re- 
quire documentary  evidence  to  be  exhibited 
in  the  motion  for  a  new  trial)  is  of  the  opin- 


ion that;  even  if  we  should  consider  tlie  ex- 
ception, it  is  without  merit.  Moved  by  the 
argument  of  the  learned  counsel  for  the  plain- 
tiff In  error,  I  was  under  the  Impression  that 
the  paper  In  question  was  necessarily  a  let- 
ter, and  its  admissibility  seemed  to  be  doubt- 
ful, because  the  paper  refers  partly  to  mat- 
ters not  connected  with  the  plaintiff,  and 
therefore  foreign  to  the  issue.  After  mature 
deliberation,  however,  it  is  my  opinion  that 
tbe  trial  Judge  did  not  err  In  oTermllng  the 
specific  objections  made  to  the  Introduction 
of  the  paper,  and  It  Is  plain  that  its  admis- 
sions could  not  have  harmed  the  defendant 
It  does  not  appear  from  the  contmts  of  the 
paper  whether  it  was  a  letter  or  a  report 
such  as  is  sometimes  required  by  tbe  rules 
of  employes.  The  paper  Is  equally  suscepti- 
ble of  ^thw  construction.  The  addressee  Is 
addressed  as  "master  medianlc;''  and  tliaa 
is  no  word  which  refers  to  anything  other 
than  the  occnrroice  In  which  the  plalntUt 
w&B  Injured,  nor  Is  tliere  any  statonent  ac- 
knowledging recdpt  of  an  Inquiry,  or  Indi- 
cating ttiat  the  paper  Is  a  letter  In  vQdy  to 
one  rec^ved  by  the  writer.  The  trial  judge 
could  properly  have  held  that  the  paper  sub- 
mitted tor  his  Inspection  was  a  report  by  an 
em^yd  to  his  superior,  ant),  even  If  ibis  Is 
not  ao,  the  oiglneer  was  In  charge  of  the 
engine;  he  was,  for  tbe  occaslwi,  the  alter 
ego  of  the  defendant  company.  Some  of  tlie 
statements  In  tbe  letter  Qt  it  was  a  letter) 
could  be  treated  u  adndsstons  oi  tbe  c»m- 
pany  itself  because  made  by  Its  alter  eso- 
Of  course,  an  agenfa  declarations,  beyond 
the  scope  ct  his  authority,  or  as  to  matters 
outside  the  scope  of  bis  doty,  cannot  affect 
his  prindpal,  and  oonsequratly,  in  Wrl|At  t. 
Georgia  Railroad  &  BanUng  Go.  M  Ga. 
337,  it  la  held  Uiat  the  sUtemehts  of  an  asent 
should  not  go  to  the  jury  until  It  has  been 
shown  that  bla  sayings  relate  to  matters 
within  the  Bcope  of  Ms  agency;  but  tbe  inln- 
dpal  is  bound  by  statements  made  by  Una  as 
to  matters  which  are  peculiarly  within  the 
province  of  his  agency.  Under  the  rulings 
in  Imboden  v.  Etowah  &  Battle  Brandi 
Mining  Co.,  70  Ga.  87  ai)>  11^.  Cotton 
States  life  Insurance  Co.  v.  Edwante,  74  Qa. 
222,  Dobbins  T.  Pyrolusite  Bfanganese  Ca, 

75  Ga.  450,  Georgia  Railroad  Co.  r.  Smith. 

76  Ga.  634,  Krog  v.  Atlanta  ft  West  Point 
Railroad  Co.,  77  Ga.  202,  4  Am.  St  Rep.  77. 
as  well  as  in  many  subsequent  cases,  sudk  ad- 
missions of  Hargrove,  the  engineer,  as  re- 
lated to  matters  within  the  scope  of  his  duty 
as  engineer  were  admissible,  whether  the 
communication  to  the  master  mechanic  be 
treated  as  a  formal  report  or  as  corres- 
pondence personal  in  its  nature.  As  was  said 
by  Chief  Justice  Jackson,  In  the  Imbodra 
Case,  supra:  A  corporation  can  only  make 
admissions  through  Its  agents,  and  "the  ad- 
missions of  such  agents  acting  within  the 
scope  of  their  powci's  and  about  the  busi- 
ness of  their  ag^;'g^5^xa4^^^e"Ua- 
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less  sucb  admlsstons  are  binding,  on  a  corpo- 
ration, It  cannot  be  bonnd  by  admissions  at 
all.  Tbe  only  way  In  wblch  a  corporation 
can  talk  and  admit  la  by  agents.  -  It  is 
dumb  as  well  as  deaf  by  Itself,  bavlng  no 
organs  of  speecb  or  bearing  except  by  nat- 
ural persons  as  its  agents."  In  tbe  present 
case  Hargrove  was  tbe  engineer  in  charge 
of  tbe  particular  engine  In  Jumping  from 
wblcb  the  plaintiff  was  hurt  It  was  his 
duty  to  operate  the  engine  and  control  its 
movements,  and  as  to  the  particular  engine 
he  was  the  alter  ego  of  tbe  carrier.  For 
this  reason  It  would  seem  plain  that  so  much 
of  his  communication  to  the  master  mechanic 
as  relates  to  tbe  particular  facts  touching 
the  operation  of  the  engine  at  the  very  time 
tbe  plalntUf  was  hurt  was  relevant  testimony, 
and,  even  though  the  communication  con- 
tains some  irrelevant  matter,  tbe  admission 
of  the  whole  paper  was  not  erroneous,  for 
the  objection  was  not  aimed  at  these  par* 
tlcular  portions  of  tbe  paper,  bnt  was  di- 
rected to  it  as  a  whole. 

The  requirement  that  admissions  of  an 
agent  which  bind  bis  principal  must  be  made 
dum  fervet  opus  is  supplied,  in  a  case  In 
which  tbe  admission  Is  made  at  a  time  so  far 
subsequent  to  tbe  transaction  to  which  the 
statement  relates  that  It  cannot  be  said  to 
be  a  part  of  tbe  res  gestae.  If  the  statement  Is 
as  to  matters  peculiarly  wltblu  the  very  class 
of  work  intrusted  to  this  agent,  and  es- 
iwctally  if  It  is  the  business  of  this  agent 
solely,  and  does  not  relate  to  the  acts  or 
duties  of  any  one  else  than  lilmself.  For 
this  reason,  as  to  so  much  of  tbe  statement 
of  Hargrove  as  related  to  what  he  himself 
did  in  applying  the  emergency  brakes  and 
stopping  the  train,  It  Is  Immaterial  that  this 
statement  was  made  several  days  after  the 
casualty  In  which  the  plalntUT  was  alleged 
to  have  been  injured.  As  was  held  In  Chatta- 
nooga, etc.  Railroad  Go.  v.  liddell,  86  Oa. 
490.  11  S.  EL  853,  21  Am.  St  Bep.  169.  the 
sayings  of  an  agent  are  admissible  only  up- 
on the  principle  of  b^g  a  part  of  the  res 
gestae;  but,  in  Evans  v.  Atlanta  &  West 
Point  Railroad  Co..  66  Oa.  500.  it  is  pointed 
out  that  statements  made  in  the  line  of  the 
agenf  8  duty  are  to  be  classed,  as  to  the  par- 
ticular transaction  Involved,  as  part  of  the 
res  gestse.  I  am  of  the  opinion,  therefore, 
that  so  much  of  the  engineer's  report  to  the 
master  mechaidc  as  relates  to  facts  as  to 
which  It  was  bis  duty  to  report  was  proper^ 
ly  admissible. 

[4]  4.  Exception  Is  tajten  to  the  tact  that 
the  trial  Judge  did  not  Instmct  tbe  Jury  that 
under  the  federal  Employers*  IdablUt?  Act 
there  is  no  presumption  against  the  railway 
company.  The  court  did  not  charge  upon  this 
subject  at  all,  and  the  request  to  chkrge  was 
merely  oral.  The  real  question  presoited. 
therefore,  Is  whether  it  was  the  duty  of  the 
court  to  point  out  to  tbe  Jury  the  distinction 
or  difference  between  the  federal  statute  and 
the  laws  of  this  stat^  due  to  the  fact  tbat 
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there  Is  a  presumption  of  negligence  against 
the  company  where  it  is  sought  to  recover 
damages  under  the  laws  of  this  state,  but  no 
sucb  presumption  where  tbe  right  to  recover 
is  based  upon  the  federal  statute.  We  do 
not  think  tbat  the  court,  In  the  absence  of 
an  appropriate  vrrltten  request,  is  In  any 
case  required  to  charge  the  Jury  what  Is  not 
the  law.  His  duty  Is  fulfilled  If  be  tells  the 
Jury  what  Is  tbe  law  applicable  to  the  case. 
In  tbe  present  case,  in  telling  the  Jury  tbat 
the  plaintiff  was  required  to  prove  all  tbe  al- 
legations of  negligence  set  forth  in  tbe  peti- 
tion, or  that  otherwise  the  Jury  should  find 
for  the  defendant,  the  Judge  certainly  con- 
veyed no  intimation  that  there  was  a  pre- 
sumption of  negligence  against  tbe  company, 
and,  in  order  to  hold  tbat  further  Instruct 
tlons  were  necessary.  It  would  have  to  be 
assumed  that  there  was  some  good  reason 
why  the  jury  should  have  thought  tbat  there 
was  a  presumption  before  It  would  appear 
tbat  a  Jury  of  ordinary  Intelligence  would 
hare  such  an  Impression.  The  Judge  several 
times  told  the  jury  tbat  the  action  was  bas- 
ed on  the  federal  Employers'  Liability  Act. 

[6]  6.  The  plalntifl  proved  his  case  as  laid. 
The  evidence  vras  sufficient  to  authorize  the 
Jury  to  find  that  tbe  fireman  was  Impelled 
by  the  aspect  of  his  surroundings,  as  they 
appeared  to  him,  to  jump  from  the  engine 
for  the  preservation  of  bis  own  safety.  It 
was  not  necessary  tbat  the  train  should  have 
run  off  tbe  track,  since  if  be  waited  for  the 
derailment  of  tbe  train  before  Jumping,  he 
might  be  injured  before  he  conXA  Jump,  or 
ml^t,  by  the  overturning  of  the  oigine,  be 
prevented  from  Jumping  at  all.  It  was  fo^ 
tbe  jnry  to  say  what  emotions  of  apprehen- 
sion might  naturally  and  reasonably  be 
aroused  In  tbe  mind  of  the  plaintiff,  and  the 
plaintiff  was  authorized  to  act  In  accordance 
with  the  conditions  as  they  appeared  to  him, 
and  not  as  they  might  have  appeared  to  a 
bystander.  "All  the  authorities  concur  in 
holding  that  the  duty  of  a  perscm  for  his 
own  safety  In  such  an  emergency  Is  not  to 
be  measured  by  the  ordinary  standard,  but 
that  allowance  Is  to  IM  made  for  the  emo- 
tions. The  authoritlsB  to  this  effect  which 
might  be  cited  amount  to  scores,  if  not  to 
hundreds."  Atlanta,  Knoxville  &  Northern 
R.  Co.  V.  Boberts,  116  Ga.  608,  42  8.  E.  763 ; 
Georgia  Railway  &  BOectric  Oa  v.  Gllleland, 
133  Ga.  621,  66  8.  B.  944 ;  Smith  v.  Wrlghts- 
viUe  &  TenntUe  B.  Co.,  83  Ga.  671,  10  S.  E. 
361.  As  was  said  by  us  In  raling  upon  the 
demurrer,  the  foct  that  the  engine  was  nob 
derailed  Is  ot  no  consequence  in  determin- 
ing whether  tbe  plaintiff  was  Justified  In 
Jumping,  for,  as  was  h^d  bk  Southwestern 
Railway  Co.  r.  Paulk,  24  Ga.  356,  *'it, 
through  the  default  of  the  company;  or  of 
Its  servants,  the  passenger  is  placed  :ln  such 
a  perilous  condition  as  to  render  it  an  act 
of  reasonable  precaution,  tor  the  purpose  ot 
self-preservation,  to  leap  from  tbe  /"n^^f, 
company  is  respondble  fiifitilb^ylBjaiyQfi 
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receives  tbereby,  alOioiu^  If  he  bad  remain- 
ed In  the  care  he  wonld  not  bare  been  In- 
jured." And  the  case  of  an  employ^  cannot 
differ  from  of  a  passenger  If  the  em- 
ploye Is  free  from  all  fault  as  to  the  mat- 
ters which  caused  his  peril. 

It  is  strenuonsly  Insisted  by  learned  coun- 
sel for  the  plaintiff  in  error  that  the  buckling 
of  the  track  was  due  to  natural  causes,  and 
tbat,  since  the  section  force  had  an  hour 
for  dinner,  they  did  not,  after  returning, 
have  sufficient  time  to  pull  the  track  in  line, 
or  to  find  out  that  they  could  not  do  ao 
before  the  arrival  of  the  train.  Even  if  we 
concede  all  that  is  claimed  In  behalf  of  the 
plaintiff  In  error  upon  this  point,  the  fact 
remains  that  Qie  jury  were  authorized  to 
find  that  the  signal  upon  which  ttie  train 
was  stopped  was  not  properly  glren,  nor 
given  at  the  proper  place,  as  well  as  that  it 
was  not  given  as  soon  as  it  should  have  been. 
Furthermore,  even  if  the  buckling  of  the 
track  was  due  to  natural  causes,  the  dr- 
cnmstances  as  detailed  by  the  plaintiff,  if 
his  testimony  was  credible,  authorized  him 
to  Infer  that  one  of  the  raito  had  been  taken 
up  In  order  to  cut  it  off,  and  that.  If  he  re- 
mained upon  the  engine  nntU  tiie  gap  in  the 
track  was  reached,  the  eDglne  would  be  over- 
turned. 

[6]  e.  Without  discussing  at  length  other 
asslgmnents  of  error,  whose  review  wonld  be 
profitless  either  to  the  parties  or  the  profes- 
sion, we  are  content  to  express  the  oidnioQ 
tbat  no  material  error  of  law  was  commit- 
ted. There  was  snffldoit  evidence  to  au- 
thorize the  verdict,  which  was  approved  by 
the  trial  judge  upon  review,  and  the  judg- 
ment overruling  the  motion  lor  a  new  trial 
will  not  be  disturbed. 

Judgment  afflxmed. 

(73  W.  Vft.  S23) 

HOTSINPILLER  v.  HOTSINPILLBR  et  aL 
(Supreme  Court  of  Appeals  of  West  ^ginia. 
Oct  14,  1013.) 

(Syllaiua  by  the  Court.) 

1.  LlUITATION  OF  ACTIOHB    (|  46*)— ACTTION 
ON  CONTBAOT. 

If  by  the  expresi  terms  of  an  oral  con- 
tract for  continaoui  lerrlceB,  or  the  clear  un- 
derBtanding  of  the  parties,  payment  therefor 
is  to  be  postponed  until  the  death  of  the  prom- 
isor, or  proTiflion  made  therefor  in  his  will, 
rigbt  of  action  on  the  contract  doea  not  accrue 
to  the  other  party  until  the  death  of  the  prom- 
isor, and  the  statute  of  limitations  does  not  be- 
gin to  run  until  the  event  contemplated  hap- 
pens. 

[Eld.  Note.— For  other  cases,  see  limitation 
of  Actions,  Gent  Dig.  {S  240-!^;  Dec.  Dig.  S 
46.*] 

2.  Contracts  (|  214*)— Cowstbuohon  —  Pat- 

UEN-TS. 

Though  such  contract  does  not  so  express- 
ly provide  for  poatponement  of  payment,  yet 
if  from  the  peculiar  circumstances  of  the  par- 
ties, the  deaungs  between  them,  their  eonfideo- 
tial  relatians,  and  the  dedaratioui  of  the  prom- 


isor, It  dearly  appears  ttiat  sodi  was  the  un- 
derstanding by  which  th^  wwe  to  be  bonnd, 
the  contract  shoold  be  w  intezpteted  and  ea- 

forced. 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Gent  Dig.  H  Dee.  Dig.  !  214.*]  . 

Appeal  from  drcolt  Cbnrt,  PieBtm  Oonnty. 

BUI  by  WnUam  O.  HotdnirfUer  against 
George  W.  Hotsinplller  and  others.  Decree 
for  defendants,  and  plaintifl  appeals.  Modi- 
fied and  affirmed. 

Warder  &  Boblnson,  of  Qratton,  for  appel- 
lant 

MILLEB,  3.  Plaintiff,  claiming  to  be  a 
large  creditor  of  the  estate  of  his  father, 
James  W.  Hotsinplller,  deceased,  sued  J(dm 
A.  Hotsinplller,  executor,  and  others,  in  equi- 
ty, seeking  to  charge  that  estate  with  the 
payment  of  his  debt  of  |2,938.40,  which  his 
bill  alleges  was  for  labor  performed  for  Me 
father  during  his  life  time,  *in  the  year 
1909,  and  tor  several  years  prior  thereto," 
and  which  he  alleges  was  never  paid  by  de- 
cedent nor  by  his  executor  since  his  death. 
There  is  no  allegation  of  an  express  contract 
that  said  labor  was  to  be  paid  for  at  tes- 
tator's death,  or  provision  made  therefor  in 
his  will.  It  ia  alleged  that  the  personal  es- 
tate Is  Insufficient  to  pay  the  debts,  and  tbat 
the  executor  has  failed  to  bring  any  suit 
within  the  time  prescribed  by  statute,  to  sab- 
Ject  the  real  estate  to  the  paymoit  of  ttw 
debts,  wherefore  plalntUTs  suit 

The  executor  demurred  to  and  answered 
the  bill,  the  answer  putting  in  issue  the  va- 
lidity of  the  alleged  account,  and  pleading 
the  statute  of  limitations.  The  demurrer 
was  overruled,  and  Issue  being  joined  on  tbe 
general  replication  to  the  answer,  the  case 
was  referred  to  a  commissioner,  to  report 
the  debts,  and  other  matters  usual  In  Buch 
cases. 

On  the  evidence  introduced  the  commlstdon- 
er  found  and  reported,  among  other  things, 
a  debt  in  favor  of  plaintiff  for  9939.00,  for 
five  years  services,  1,565  days,  at  sixty  cents 
per  day.  No  exceptions  were  filed  to  this  re- 
port, and  the  court  decreed  that  sum  to  plain- 
tiff, who  has  appealed  to  this  court  to  re- 
verse that  decree  because  be  was  not  al- 
lowed and  decreed  the  full  amount  of  bis 
claim.  No  exceptions  were  filed  to  the  re- 
port but  the  legal  question  relied  on  is  fair- 
ly presented  on  the  face  of  the  record.  The 
commissioner  reported  that  if  the  statute  of 
limitations  did  not  apply,  whlc^  with  other 
questions  he  submitted  to  the  court,  plaintiff 
would  be  entitled  to  his  whole  claim,  $3,03S.- 
40,  unless  he  should  be  charged  with  bis 
board,  clothing,  etc.,  during  the  five  interven- 
ing years  he  was  an  Invalid  and  was  main- 
tained by  testator.  By  its  decree  complained 
of  the  circuit  court  evidently  concluded  that 
the  statute  of  limitations  applied,  for  it 
adopted  the  finding  of  the  commissioner  and 
decreed  to  plaintiff  only  f039.00. 
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[1]  Tlw  on]7  •jppeannoe  or  briaf  AM 
here  was  by  counsel  for  appellant  Tbe  prop- 
oflitlon  on  wblcb  thaj  idj  to  Eorene  tin 
decree  !•  tiiat  plalntUTa  clalin  did  not  accrae 
undl  after  tba  death  of  lila  faOiW,  and  tlut 
tbe  statute  of  limitatloiiB  did  not  begin  to 
run  until  the  debt  then  matured.  U  tbe 
contract  was  as  Is  claimed,  rl^t  of  action  did 
not  accrue  until  tbe  death  of  the  testator, 
and  tbe  propoaltliHi  la  well  founded  in  law. 
Gum  T.  Qum,  40  W.  Ta.  1S8,  20  8.  BL  m 
and  Oann  t.  Cann,  45  W.  Ta.  668»  81  8.  B. 
828,  and  the  dedotons  of  other  ooarta  re£»- 
red  to  In  those  caaesi 

[2]  It  la  not  vpedflcailr  alleged,  that  tbe 
terms  of  tbe  contract  for  serrtces,  payment 
was  to  be  made  at  deatib,  or  proTlslon  made 
therefor  by  will;  but  will  not  inroof  of  such 
contract  sni^ort  the  contract  allied?  We 
are  dlavosed  to  hold  that  it  wllL  We  re- 
cmUy  decUted  tiiat  an  oral  oimtract  to  make 
a  will,  if  certain  and  definite  in  terms,  and 
upon  suffldrat  consideration,  if  eanitable,  is 
Talld  and  oiforceable  against  the  estate  of  a 
decedent,  as  any  other  TsUd  contract  DaTld- 
aon  T.  Davidson,  79  S.  B.  008,  decided  at  the 
present  term  and  pot  yet  <MBclally  report- 
ed. See,  also,  the  euthorltlee  cited  there* 
in  for  the  proposition.  In  Reynolds  t,  Bob- 
Insou,  64  N.  r.  580,  that  court  held  that 
where  the  provision  in  a  will  was  not  suffl- 
dent  to  cover  compensation  for  serrices  ren- 
dered and  to  be  so  provided  for,  tiie  party 
rendering  the  service  had  cause  of  action 
against  the  personal  representatlTeB  of  de< 
cedent  for  any  balance  due  him  on  his  eoor 
tract  The  authorities  are  numwos  for  the 
proposition  that  where  tbe  agreement  Is  for 
services  to  be  compensated  by  provision  in 
a  will,  and  the  will  makes  no  such  proviflion, 
an  action  at  law  lies  to  recover  the  value  of 
such  services.  Besides  our  cases  and  other 
cases  cited,  see  monographic  note  to  Johnson 
T.  HnbbeU  (K.  J.)  66  Am.  Dec  778,  785. 
where  most  of  the  cases  are  collated.  See, 
also.  Judge  Holt's  concurring  opinkm  In 
Cann  v.  Caun.  40  W.  Va.,  at  page  167,  20 
S.  E.  910,  on  the  question  of  the  statute  of 
limitations. 

The  cases  referred  to  constitute  ample 
grounds  for  the  conclusioD  that  where  there 
Is  a  contract  for  services  to  be  rendered,  pay- 
ment to  be  twstponed  until  the  death  of 
promisor,  or  to  be  provided  for  In  his  will, 
the  cause  of  action  does  not  accrue  nntU 
the  death  of  the  deceased  promisor,  and  ac- 
tion may  be  brought  at  any  time  thereafter 
within  the  period  prescribed  by  tbe  statute. 
For  a  full  discussion  of  this  subject,  see 
Stone  V.  Todd,  49  N.  J.  Law,  280  et  seq.,  8 
AtL  300.  In  that  case  it  is  said  to  be  "well 
settled  that  where  there  Is  no  express  agree- 
ment as  to  the  time  or  measure  of  compensa- 
tion for  long-continued  services,  tbe  law  will 
not  Imply  a  pos^nement  of  compensation 
until  the  termination  of  the  employment  but 
for  the  purpose  of  determining  when  tbe 
statute  will  begin  to  ran,  the  hiring  will  be 


rasarded  as  from  year  to  fear."  Citing 
Beach  T.  Mnllin,  84  N.  J.  Law.  S4S;  Davis 
T.  Gorton,  16  N.  T.  255,  08  Am.  Dec.  694. 
But  as  tbe  remarks  ot  the  learned  Judge  fol- 
lowing tlie  aboTs  anotatifm.  are  peculiarly 
pertinent  to  the  case  here,  we  may  with 
Iff(V»riet7  quote  them  also.  He  says  (48  N. 
J.  Law,  283,  8  AtL  304):  "The  Jury  have 
found  that  there  was  an  understanding  be- 
tween tbe  plain tur  and  the  deceased  that 
she  should  remain  In  chaqts  of  Us  house- 
hold durtDg  his  UfBb  without  any  dalm  or 
demand  tor  servloea,  and  at  his  death,  if  she 
survived  him,  she  should  be  compensated 
liberally  for  her  services,  either  by  will  or 
by  a  charge  against  bis  estate.  Hie  verdict 
can  only  be  sustained  upon  such  finding. 
Tbe  facts  are  very  close  on  this  point  It 
is  not  entirely  dear  that  if  she  had  left  be- 
fbre  the  death  of  the  inteetate  an  action  for 
services  rendered  would  have  been  suspended 
until  his  death  upon  any  express  agreement 
between  them.  The  result  seems  to  have  beea 
reached  the  jury  from  the  peculiar  dr- 
cumstancee  of  tbe  dealing  between  the  par- 
ties and  their  confidential  relation,  showing 
that  there  was  such  an  understanding  by 
which  the  plaintiff  and  the  decedent  were 
bound,  and  bis  distinct  statement  that  she 
should  be  well  paid  at  his  death,  and  simi- 
lar expressions  testified  to  by  witnesses." 

As  in  the  New  Jersey  case,  so  in  this,  the 
point,  on  the  statute  of  limitations,  is  close. 
If  we  overrule  the  lower  court  and  give 
plaintiff  a  decree  here  for  the  full  amount 
of  his  dalm  we  must  find  that  the  contract 
for  services,  which  was  fully  proven,  and 
as  to  which  there  was  no  evidence  to  the 
contrary,  also  indudes  a  contract  or  under- 
standing for  postponement  of  payment  till 
death,  or  provision  made  for  same  In  de- 
cedent's will  Can  we  reach  this  condual(m 
from  tbe  evidence?  There  is  llttie.  ^  any, 
evidence  of  an  expren  contract  to  postpone 
paymoit  until  the  death  cA  the  promisor, 
or  to  provide  for  plaintiff  In  his  will,  so  as 
to  suspoid  tile  running  of  the  statute.  Th» 
plaintiff,  whose  evidence,  being  objected  to. 
we  cannot  consider,  swears  that  he  bad  a 
contra  A  with  bis  fotiier  for  sixty  ooits  a 
day,  and  that  he  worked  seventeen  years  for 
him  "at  sixty  cents  a  day  by  tiie  year," 
making  $2,038.40,  subject  to  credits  ¥154J!0: 
that  he  had  been  paid  each  year  on  the  ac- 
count small  amounts,  out  at  v^di  he  had 
provided  bis  dothlng.  He  was  then  aaked: 
"Q.  What  did  your  father  ever  tell  you  about 
paying  you?  A.  He  said  he  had  fixed  lo  his 
will  for  me  to  get  my  money.  Tbat  Is  what 
he  told  me,  he  made  a  provision  in  his  will." 
A  disinterested  witness,  Adolphus  Evans, 
swore  that  the  testator  stated  to  him  that 
he  had  plaintiff  to  stay  with  him  at  fifty 
or  sixty  cents  a  day,  that  plaintiff  was  a 
good  boy  and  that  be  would  keep  him  with 
him  while  he  lived,  that  testator  had  made 
It  appear  to  blm  as  "egr  jm  J^e  ^^g^g 
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at  It  that  he  had  made  proTislon  for  plain- 
tiff In  his  wlU,  and  Intended  to  keep  blm  on 
the  place  there  with,  him.  Witness  said  this 
conversation  took  place  when  he  tried  to 
buy  the  timber  on  the  testator's  land,  and 
who  declined  to  sell,  giving  as  a  reason  that 
he  had  arranged  things.  W.  A.  Bodeheaver, 
another  disinterested  witness,  who  tried  In 
1907,  to  pnTchase  a  part  of  decedent's  land, 
swears,  that  testator  declined  to  sell,  giving 
as  a  reason,  "John  has  got  my  money  and  he 
pays  the  taxes  on  the  land,  keeps  them  paid 
up,  and  he  says  I  don't  owe  very  much,  ex- 
cept WlUle  (meaning  plaintiff)  and  he  says 
I  have  made  provision  for  him,  but  he  didn't 
say  what  provldon  or  anything  of  the  kind; 
didn't  talk  any  more  about  It"  Hachel 
iSheets,  a  alster  of  plaintiff,  says,  with  ref- 
erence to  the  alleged  contract:  "I  sat  right 
by  father  when  he  hired  him;  he  said  he 
would  gh'e  him  sixty  cents  a  day  the  year 
through,  wet  and  dry,  and  provide  some  of 
his  clothes  if  he  needed  them."  "Q.  And 
how  about  board?  A.  Board  went  In  too,  he 
said."  On  cross-examination:  "Q.  You  don't 
mean  to  say  he  undertook  to  board  him, 
furnish  clothes  and  pay  him  sixty  cents? 
A.  Yes,  sir,  that  is  what  he  said;  he  said 
he  could  have  some  clothes  out  of  the  trade. 
Q.  As  a  matter  of  fact,  he  has  had  all  the 
clothes  he  needed  from  the  farm,  or  from 
your  father's  property,  has  he  not?  A.  I 
suppose  so."  This  witness  also  swears  that 
for  five  or  six  years  Intervening  between 
the  date  of  the  alleged  contract  and  her 
father's  death,  plaintiff  was  an  Invalid  from 
a  sunstroke,  and  sore  finger,  during  which 
time  her  father  was  cared  for  by  her  mother, 
her  brother  Lee  and  plaintiff,  but  that  the 
latter  earned  his  board  and  that  they  could 
not  have  gotten  along  without  him.  No 
claim  la  made  by  plaintiff  for  compensation 
during  these  five  years.  Mrs,  Nose,  another 
sister,  after  referring  to  services  rendered 
by  plaintiff,  his  work  on  the  farm,  and  his 
labor  in  caring  for  the  old  [)eopIe  day  and 
night  testifled:  "Q.  What  did  your  father 
ever  say  about  paying  Will  for  his  services? 
A.  He  said  he  provided  for  him  in  the  will ; 
and  he  said  it  would  be  good  whea  he  was 
gone ;  it  would  all  come  in  a  lump  together. 
Q.  Did  your  father  ever  tell  you  what  he 
was  to  pay  Will  for  his  services?  A.  Yes, 
sir,  time  and  time  again;  he  was  to  give 
him  sixty  cents  a  day  and  clothing,"  and 
that  he  was  to  have  bis  board.  Mrs.  Hose, 
another  sister,  after  proving  the  declarations 
of  her  father  that  he  had  hired  plaintiff  at 
sixty  cents  per  day,  testified:  "Q.  Do  you 
know  whether  or  not  your  father  paid  Will 
for  his  services?  A.  He  didn't  pay  him  very 
much:  he  said  he  couldn't;  he  had  his  taxes 
and  things  to  raise,  he  couldn't  pay  these 
other  men.  Q.  Did  you  ever  hear  him  say 
how  much  he  was  to  provide  for  Will?  A. 
He  told  me,  after  he  was  sick  two  or  three 
years,  he  told  me  had  made  a  will;  I  went 
up  to  wash  tor  him  during  this  time  the 


wlU  should  have  been  made;  T  went  np  on 
Tuesday,  he  made  It  along  thnmab  the  wedc, 
and  he  told  me  he  made  a  will  and  I  says 
to  him,  'Yon  did? '  and  he  says.  Tea.  I  have 
made  a  will,  tor  I  am  paralyzed,  and  I  pro- 
vided tor  William  O.  HotsInplUer  In  my  wUL 
tor  I  owe  him,'  and  he  said  he  wanted  tu 
children  to  see  Will  was  paid.  Then  on 
llinrBday  before  he  died,  be  died  on  Sundsj 
he  called  me  to  Uie  bed  and  told  me  as 
near  what  he  owed,  who  all  be  owed,  and 
he  wanted  tiiem  paid  to  the  half  cent,  and  lie 
said  he  provided  In  his  will  for  bis  debts  to 
be  paid;  and  he  wanted  William  G.  HotslD- 
plllw  paid,  and  if  there  was  anything  left  be 
wanted  me  to  have  equal  with  the  boy&  Q. 
That  was  on  Tnesday  before  he  died?  A 
Yes,  sir,  that  was  Sunday  nl^t" 

The  contract  for  sixty  cents  per  day  Is 
fully  proven.  Indeed  this  seems  to  be  con- 
ceded. No  proof  was  offered  to  the  contrary. 
But  how  about  the  contract  to  postpone  pay- 
ment, or  to  provide  therefor  in  testator's 
will?  Unless  we  can  find  from  the  evidence, 
the  situation  of  the  parties  at  the  time  of 
the  contract,  and  afterwards,  and  the  dec- 
larations of  the  old  man  respecting  provi- 
sions to  be  made  for  plaintiff,  that  the  par- 
ties regarded  the  employment  for  a  continu- 
ous service,  to  be  paid  for  at  the  death  of 
decedent,  or  that  he  was  to  spedflcaUy  pro- 
vide for  such  payment  by  testatorial  devise, 
the  statute  would  run  against  the  debt,  and 
the  decree  below  would  have  to  stand.  As 
noted  we  can  not  consider  pialntUTs  evi- 
dence. If  we  could  he  does  not  distlnctlj' 
state  that  it  was  a  part  of  the  contract,  that 
payment  was  to  be  postponed,  or  provided 
for  by  will.  He  does  say,  that,  subsequent- 
ly, his  father  told  him  that  he  had  pro- 
vided for  payment  in  his  wllL  The  will, 
however,  shows  no  specific  provision  there- 
for. A  general  provision  is  made  for  pay- 
ment of  all  the  testator's  debts,  as  follows: 
"I  direct  that  all  my  Just  debts  be  paid  as 
soon  after  my  decease  as  conveniently  may  be, 
and  to  that  end  charge  my  whole  estate,  real 
and  personal,  with  the  same."  The  will  was 
made  in  1897;  testator  survived  until  1909, 
more  than  ten  years  thereafter.  After  mak- 
ing small  money  bequeste  to  his  daughters 
he  provided  that  the  rest  of  his  estate,  real 
and  personal,  should  be  divided  equally  be- 
tween his  four  sons,  George,  John,  William 
(the  plaintiff),  and  Samuel. 

We  do  not  think  the  evidence  clearly 
proves  a  contract  for  provision  by  will,  mcti 
as  could  be  spedBcaUy  enforced  against  de- 
cedent's estate.  But  does  not  the  evidence 
prove  a  contract  for  continuous  service  and 
a  mutual  understanding  between  the  parties 
that  payment  was  not  to  be  made  until  tes- 
tetor's  death,  and  that  no  action  would  ac- 
crue to  plaintiff  until  that  time?  Testotor 
had  little  money,  not  sufficient  to  pay  all 
his  taxes,  as  the  evidence  shows.  He  had 
no  source  of  income  except  what  was  pro- 
duced from  his  ^^d*Hf*e?fL>?>^<l\i*>»" 
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of  plaintiff,  y^biOi  at  tlmea  liad  to  be  dlTld- 
ed  between  the  firnn  and  the  caie  and  nurs- 
ing of  hla  father  and  mother.  U  plaintiff 
had  sned  before  his  father's  death  wonid 
not  a  good  defense  have  been  an  understand- 
ing or  ^reement  to  postpone  paTment  untU 
that  time?  We  think  the  erldoioe  would 
liave  soatalned  that  defense.  From  the 
whole  record  It  Is  qnite  evident,  we  tiilnlt, 
that  the  parties  did  not  contemplate  pay- 
ment before  the  death  of  testator.  Hla 
financial  condition  made  that  impossible. 
Thla  Is  manifest  from  the  numerous  declara- 
tions of  deceased  In  his  life  tim&  Nothing 
of  consequence  was  paid;  Only  small  Boma, 
about  sufficient  to  clothe  plaintiff,  was  ever 
paid.  We  think,  therefore,  we  must  find 
from  the  evidence,  that  there  was  a  mutual 
understanding  between  the  parties  that  plaln- 
tiff  was  to  labor  on,  under  the  contract,  and 
wait  for  Ms  pay  nntU  his  father's  death,  and 
thereafter  look  to  bis  estate,  under  some 
general  or  special  provision  to  be  made  in  his 
will.  If  this  was  the  understanding  or  agree- 
ment, under  which  plaintifl  worked  for  twen- 
ty years,  or  thereabouts,  and  devoted  himself 
to  the  care  and  keeping  of  his  old  parents, 
while  his  brothers  and  sisters  married  and 
went  away  In  other  pursuits,  we  think  the 
cause  of  action  did  not,  under  the  author- 
ities cited,  accrue  until  the  death  of  his 
father,  and  that  the  statute  of  limitations 
should  not  be  applied.  The  decree  below, 
therefore,  will  be  modified  so  as  to  give 
plaintiff  the  full  amount  of  his  claim,  and 
when  so  modified  it  will  be  affirmed. 


(72  W.  Va.  816) 

STATE  V.  REED  et  aL 

(Supreme  Court  of  Appeals  of  West  'Virginia. 
Oct  14,  1913.   Rehearing  Denied 
Nov.  14,  1913.) 

(Byllahut  by  the  Court.) 

1.  Public  Lands  (>  186')— Suit  fob  Salk  of 
FoBiviTED  School  Lands— Decbek. 

Though  a  decree  of  dismissal  in  a  suit  for 
the  sale  of  lands  as  forfeited,  for  the  benefit 
of  the  school  fUnd,  recites  that  it  is  entered  on 
motion  and  by  the  coDBent  of  the  commission- 
er of  school  lands  and  the  attorney  prosecuting 
the  cause,  yet  if  it  is  based  on  a  report  of  the 
commissioner  of  school  lands  pursuant  to  the 
latter  provision  of  Code  1906,  cb.  105,  sec.  6, 
and  actually  dismisses  lands  from  tbe  cause, 
it  is  not  a  mere  retraxit  but  an  adjudication. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent.  Dig.  i  699:  Dec.  Dig.  |  186.*] 

2.  Public  Lands  ({  186*)— Suit  fob  Sale  of 
FOBFBiTED  School  Lands— Refobt  of  Cou- 

HIBSIONEB. 

When  a  nev  county  is  formed  from  tbe 
territory  of  a  county  in  which  a  suit  for  the 
sale  of  forfeited  lands  has  been  instituted,  the 
fXtmmissioner  of  school  lands  of  tbe  new  coun- 
ty may  make  the  report  Ln  tbe  suit  which  is 
contemplated  by  the  latter  provision  of  Code 
1906,  ch.  105,  sec  6. 

nfld.  Note.— For  other  cases,  see  Public 
I^ids,  Cent  Dig.  I  699;  Dec.  Dig.  |  186.*] 


8.  PuBuo  LANns  a  186*)— Suit  fob  Sale  (W 
Fobteited  School  Lands— Repobt  of  Com- 
mssioNEB— Hbabino— Dblat— Oboundb. 
A  hearing  of  the  matters  raised  by  the  re- 
port of  the  commissioner  of  school  lands,  pur- 
saant  to  Code  1906.  cb.  105,  sec.  6,  will  not  be 
delayed  to  enable  a  formal  party  to  the  cause, 
claiming  the  right  to  redeem,  to  contest  the 
same,  when  the  matters  are  tbe  same  as  those 
already  raised  by  the  bill  and  as  to  which  he 
has  had  ample  time  to  present  his  case. 

[Ed.  Note.— For  other  cases,  see  E*ubUc 
Lands,  Cent  Dig.  {  599;  Bee  Dig.  |  186.*] 

4.  Public  Lands  ((  186*)— Surr  fob  Sale  or 
FoBFEiTBD  School  Lands— Dismissal. 
When  it  appears  by  a  report  of  tbe  com- 
missioner of  school  lands  that  the  forfeited 
title  to  tracts  iovolTed  in  a  suit  for  the  sale  of 
forfeited  lands  has  been  granted  by  tbe  State 
to  another  and  that  there  has  been  no  subse- 
quent forfeiture  of  the  same,  tbe  suit  may 
properly  be  dismissed  as  to  such  tracts. 

[Ed.  Note.— For.  other  eases,  see  Public 
Lands.  Cent  Dig.  |  689;  Dec  Dig.  » 186.*] 

Appeal  from  Circuit  Court,  Uarloo  County. 

Action  by  the  State  against  John  R.  Reed, 
trustee,  and  otheis.  From  the  decree,  J.  E. 
Anderson,  trustee,  appeals.  Affirmed. 

Malcolm  Jackson,  of  Charleston,  Edward  C. 
Lyon,  of  New  York  City,  John  W.  Mason,  Jr.. 
of  Fairmont,  and  Campbell,  Brown  &  Davis, 
of  Huntington,  for  appellant  Stokes  &  Bron- 
son,  of  WlUlamson,  and  Holt  ft  Duncan,  of 
Huntington,  for  the  State; 

BOBINSON,  J.  The  decree  of  dismissal 
complained  of  was  entered  In  an  old  salt  for 
tbe  sale  of  forfeited  lands,  b^nn  in  the  cir- 
cuit court  of  Logan  County  in  the  year  1893, 
and  later  transferred  to  tbe  drenlt  court  of 
Blarion  County.  The  mlt  originally  involved 
the  William  McGleary  grant  of  100,009  acna, 
the  greater  part  of  whidi  waa  In  the  county 
of  Logan  a>  the  territory  of  that  county  ex- 
isted at  the  time  Uie  suit  was  Instituted. 
In  1895,  Mingo  county  was  formed  from  the 
bounds  at  Logan.  A  part  of  the  grant  inr 
volved  was  thus  tiirown  Into  Hlnga 

In  1908,  amended  VtOs  were  filed  in  the 
name  of  the  State,  qpedfying  two  particular 
tracts  of  the  original  survey,  lying  on  Syc- 
amore Cre^  In  Mingo,  u  ronalnlng  forfeit- 
ed and  unsold  for  tbe  bowflt  of  the  school 
fund.  These  amended  Mlla  brought  in  tbe 
clalmanta  of  tiie  two  tracts  and  prayed  that 
tbe  land  be  proceeded  against  pursuant  to 
the  statute  in  such  case  made  and  provided. 
In  them,  it  was  averred  that  the  commis- 
sioner of  school  lands  of  Mingo  County  had 
reported  the  two  tracts  to  the  circuit  court 
of  Mingo  County,  that  a  proceeding  for  their 
sale  under  the  statute  had  thereupon  been  be- 
gun In  that  court,  but  tlmt  the  same  had 
been  dismissed  when  It  was  found  OiAt  the 
grant  to  which  tbe  two  tracts  belonged  was 
already  Involved  in  the  suit  poidlng  in  Mar- 
lon County. 

No  appearance  was  made  to  the  amended 
bills  by  any  claimant  of  the  two  tracts  until 
March,  1911,  when  J.  K.  Anderson,  Trustee, 
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appellant  ber^  appeared  and  tendered  Us 
answer  claiming  title  thereto  In  sncceeslon 
to  McCIeary,  admitting  the  alleged  fojfeltnre, 
and  praying  that  be  be  permitted  to  re- 
deem. The  commissioner  of  school  lands  of 
Mingo  County  filed  a  leport  In  the  cause, 
setting  forth  that  upon  investigation  by  him 
It  bad  been  ascertained  that  the  two  tracts 
specifically  proceeded  against  by  the  amend- 
ed bills  were  not  subject  to  sale  as  forfeited 
land,  but  were  rightfully  the  property  of  the 
heirs  of  one  Lawson,  by  virtue  of  a  grant 
from  the  State  for  one  tract  and  a  deed  of  a 
commissioner  of  sdiool  lands  for  the  other, 
and  the  regular  payment  of  taxes  on  both. 
With  this  report,  the  grant  and  the  deed 
through  which  the  b^rs  of  Lawson  bad  taken 
the  State's  title  to  the  land  were  exhibited, 
tn  view  of  the  matters  found  and  reported, 
the  commissioner  of  school  lands  of  Mingo 
County  asked  that  the  suit  be  dismissed  as 
to  the  two  tracts  of  land. 

The  court  refused  to  continue  the  canse  on 
motion  of  Anderson,  Trustee^  but  beard  the 
same  upon  his  answer,  the  report  ot  the 
commissioner  at  school  lands,  and  the  other 
papers  and  orders  properly  In  the  cause,  and 
entered  a  decree  dismlselng  the  suit  as  to 
tbe  two  tracts  of  land.  From  that  decree 
Anderson,  ^nstee,  has  appealed. 

[1]  If  appears  from  the  decree  tbat  tbe 
same  was  entered  on  the  motion  and  by  the 
consent  o^  the  commissioner  of  school  lands 
of  Hlngo  County  and  the  attorney  prosecut- 
ing tbe  amended  bins.  Appellant  submits  that 
the  decree  shows  that  the  dismissal  was  a 
mere  retraxit  of  the  suit  which  could  not  be 
made  over  his  objection  and  to  the  depriva- 
tion of  the  right  to  redeem  opraed  to  him  by 
tbe  Institnttng  of  the  suit  But  we  bold  that 
tiie  decree  is  in  such  terms  that  it  speaks 
an  adjudication  xrarsnant  to  the  latter  pro- 
vision of  Code  1906,  cb.  105,  sec.  6.  Tor  tbe 
sake  of  deamess  we  recite  that  provtsion : 
"And  if  at  any  time  during  the  peidenqy  of 
any  suit  for  tbe  sale  of  school  lands,  whether 
now  pending  or  hereafter  broni^t,  the  com- 
missioner of  sdiool  lands  of  the  county 
where  such  suit  was  or  may  be  instituted 
shall  become  satisfied  tiiat  pait  or  tbe  whole 
of  the  lands  sought  to  be  sold  therein  is  not 
liable  to  sale  for  tbe  benefit  of  the  school 
fund,  such  conunlssloner  shall  report  in  writ- 
li^  to  the  court  the  facts  and  reasons  which 
lead  blm  to  that  conclusion,  which  report 
shall  be  filed  and  made  part  of  the  record ; 
and  if  the  court  upon  consideration  thereof, 
and  upon  such  other  inquiry  as  it  may  be  ad- 
vised to  make,  shall  concur  in  such  report, 
in  whole  or  In  part.  It  shall  confirm  tbe  same 
to  that  extent  and  shall  dismiss  such  snit 
as  to  tbe  lands  onbraced  in  such  report  as 
far  as  it  may  be  confirmed.** 

[2]  That  tbe  commissioner  of  school  lands 
of  iClngo  County  was  tbe  proper  officw  to 
make  such  report  as  that  mentioned  In  this 
statute  we  have  do  doubt  True  he  was  not 
the  commissioner  of  school  lands  of  the  coun- 


ty eo  nomine  In  wfalcai  tbe  suit  was  Instttnt- 
ed.  But  hia  county,  Mhigo.  bad  beat  taken 
from  the  county  In  which  the  snit  waa  In- 
stituted, Logan.  The  formatlfm  of  tbe  new 
county  gave  him  Jurisdiction  ov«  proceed- 
ings for  the  sale  of  all  forf^ted  lands  tiiere- 
In.  It  substituted  him,  as  to  this  very 
suit,  then  already  b^n,  for  the  conunlsslon- 
er of  school  lands  of  the  county  in  whidi 
the  suit  was  instituted,  as  far  as  lands  in- 
volved therein  situated  In  the  new  county 
were  concerned.  Indeed,  in  a  sense  the  suit 
was  Instituted  In  his  county,  tor  It  was  in- 
stituted when  Logan  and  Mingo  were  one  and 
the  sam&  Tbe  division  of  tbe  count?  divid- 
ed tbe  duties  and  acts  to  be  done  ondw  the 
statute  In  a  salt  alnady  begun  between  the 
official  of  the  old  and  the  official  of  the  new 
county,  each  taking  Jurisdiction  over  tbe  ftnv 
f^ted  lands  within  the  territory  of  Us 
county. 

II]  Did  tbe  eoort  err  In  refiubic  appdlaat 
time  to  meet  the  matters  contained  in  tbe  te* 
port  on  which  the  dlsTnlssal  was  made?  Ap- 
pellant was  a  purchaser  of  tbe  land  pemdento 
lite.  He  and  those  under  whom  be  bdd  bad 
years  In  whldi  to  ask  redemption  In  this 
very  suit  When  he  pnrcbas^  tbe  record 
told  blm  that  the  tttie  which  be  was  taUng 
had  been  forfeited,  and  the  examlnatkm 
which  he  was  bound  to  make  under  ttie  law 
In  that  regard  directed  him  to  this  suit  in 
which  the  land  was  Involved  for  sale  for 
the  benefit  of  the  school  fund.  But  he  and 
his  predecessors  did  nothing  until  after  tbe 
amended  bills  were  filed.  Even  then,  though 
a  formally  summoned  party,  thou^  the 
amended  bills  set  up  tbe  claim  of  the  Law- 
son  heirs  to  the  land  and  brought  him  In  to 
answer  as  against  the  same,  he  took  no 
steps  in  tbe  canse  for  more  than  two  years 
to  vindicate  tbe  right  to  redeem  which  he 
claims  as  against  the  Lawson  heirs  and  all 
others.  When  appellant  filed  his  answer  tt 
was  a  delayed  one.  The  court  was  not 
bound  to  grant  him  a  continuance  to  make 
out  a  case,  since  he  showed  no  grounds  for 
a  continuance  by  affidavit  The  statute 
makes  this  rule  applicable  to  ordinary  chan- 
cery causes  also  applicable  here.  Code  1906. 
eh.  105,  sec.  7.  Appellant  was  in  default 
and  entitled  to  no  further  time  without  purg- 
ing himself  of  the  delay.  The  rule  is  Just  as 
pertinent  for  a  wholesome  administration  In 
this  class  of  cases  as  in  any  other.  It  can 
not  rightly  be  said  that  appellant  was  taken 
by  surprise  by  the  report  of  the  commission- 
er of  school  lands  and  the  request  of  tbe 
State  to  dismiss  and  therefore  was  entitled 
to  time  in  which  to  meet  these  matters.  Long 
before,  by  the  amended  bills,  he  had  been 
summoned  to  meet  tbe  very  same  claim 
which  was  reported  by  tbe  commissioner  ot 
school  lands  as  irarranting  a  dlaorisanl— the 
daim  ot  title  by  the  Lawson  helm.  Tet  be 
sought  delay  solely  for  the  purpose  of  prov- 
ing only  that  whtdi  tbe  an^^j^jg^ 
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upon  him  to  prove — the  superiority  of  his 
claim  of  right  to  redeem  over  ttte  claim  of 
title  by  tbe  Lawson  heirs.  He  aslced  delay 
to  present  proof  which  be  had  already  been 
given  more  than  two  years  to  present  If 
he  liad  promptly  filed  his  answer  and  pnt  in 
proof  of  a  right  to  redeem  as  against  the 
Lawson  heirs,  as  the  bills  called  upon  him 
to  do,  the  filing  of  the  report  and  the  asking 
of  the  dismissal  could  in  nowise  have  af- 
fected bis  Interests,  He  was  bound  to  take 
cognizance  tliat  the  statute  allowed  a  report 
to  be  filed  and  a  dismissal  asked  at  any  time 
and  to  be  prepared  for  the  same  by  having 
dlUgratly  made  out  bla  claim  that  be  was 
entitled  to  redeem  as  against  the  State  and 
all  other  claimants  of  the  land.  Of  course 
if  tbe  matter  presented  by  the  report  bad 
been  of  a  claim  which  the  bills  had  not  call- 
ed him  to  answer,  there  mlj^t  have  been 
ground  for  a  request  for  time  to  meet  tbe 
same  But  such  was  not  the  case,  tinder 
the  status  of  the  cause  when  it  was  submit- 
ted by  the  State  in  prosecuting  it,  appellant 
was  entitled  to  no  further  time  and  tbe 
court  could  take  tbe  cause  for  decision. 

[4]  Plainly  tbe  record  of  the  cause  nip- 
ports  the  decree.  As  submitted  the  record 
fully  proved  that  the  forfeited  title  wbicli 
appellant  claimed  the  right  to  redeem  had 
been  sold  by  tbe  State  to  others  upon  tbe 
forf^tare  which  appellant  himself  admitted 
and  from  wblcb  be  asked  to  redeem.  Tbe 
record  was  plainly  against  blm  as  to  all 
that  was  raised  by  tbe  bills  and  asked  by 
bis  answer.  It  showed  that  the  forf^ted 
title  which  he  asked  to  redeem  had  been  sold 
by  ttte  State  loi^  years  before  bis  asking  the 
redemption,  and  that  there  bad  beoi  no  sub- 
sequent forfeiture  of  tbe  title  thus  passed. 
State  V.  King,  64  W.  Ya.  610.  syL  %  68  S.  B. 
485.  The  decree  was  a  jnoper  one  to  make. 
3t  will  be  affirmed. 

LTNOH.  7..  absent 


(72  W.  Va.  728) 

GUT  V.  LANARK  rUEL  CO. 

(Supreme  Court  of  Appeals  of  West  Tirginla. 
Sept  30, 1918.   Rehearing  Deidad 
Not.  14,  1813.) 

(ByUabiM  by  tks  Court.) 
t.  Habteb  and  Sbbtaut  (8  92*)— Lzabilttt 

TO  SEBVAnV— MBDIOAI.  i^TINDAnOK— NBO- 

LIGENCa. 

A  master  who  employs  a  plvsldan  to  treat 
tin  employes,  and  collects  smal]  montU^  fees 
from  their  wages,  all  of  which  he  turns  over  to 
the  physician  as  his  compensation,  is  not  U^le 
for  the  physician's  malpractice,  imlesa  be  was 
negligent  in  selecting  or  retalnlog  him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  148;  Dec.  Dig.  i  92.*] 

2.  Masteb  awd  Sebtamt  (5  92*)- Liabilitt 

TO  BaBTAKT— MBDXOAX.  ATTIHDANOE— NBO- 

zjonrcB. 

Having  selected  a  competent  physician,  the 
master  may  rely  upon  the  presumption  that 


his  competency  will  eiatinne  until  notice  of  a 
change. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  148;  Dec.  Dig.  i  92.*] 

3.  Mastkb  and  Sebvaht  (|  270*)— Liabiuit 
TO  Sebtant— Mbdicai.  Attbndahcb. 

Evidence  of  the  physician's  general  repn- 
tatien  for  dmnkenuess  in  the  conunooity  In 
wliich  he  practices  is  admissibie  as  tending  to 
prove  that  tbe  master  knew,  or  by  proper  dUi- 
gence  should  have  known,  of  it 

[Ed.  Note.— For  other  cases,  see  Master  and 
Semnt  Ceat  Dig.  H  91B-927,  9S2;  Dee.  Dig. 
I  270.*I 

4.  BlASTU  AITD  SBBTAIIT  <|  92*)— LfABIUTr 

TO  Sebvaki^Mbdioai.  Atiendarcb. 

To  constitute  conatractive  notice,  the  rep- 
utation must  be  so  general  and  notorions  that 
ignorance  of  it  shows  neglect  of  the  master's 
duty.  Reputation  confined  to  a  small  number 
of  the  master's  employta  is  not  sufficient 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  {  148;  Dee.  Dig.  |  82.*] 

6.  Mastbb  and  Sebtaitt  a  92*}— LzASmiT 
TO  Sbbvakt— Medioai.  ATTXHDAircK— No- 
tice or  iHOQlCFBTEnOT. 

Where  the  reasons  which  are  relied  npon 
to  charge  the  master  with  knowledge  of  the 
physician's  reputation  apply  with  eqnal  force 
to  show  knowledge  by  uie  servant  also,  the 
negligence  of  the  latter  In  not  complaining  is 
as  great  as  that  of  tlie  former  in  retaining  the 
physician. 

[Ed.  Note^For  other  cases,  see  Blaster  and 
Servant  Gent  Dig.  i  143;  Dea  Dig.  |  92.*] 

Error  to  Circuit  Court,  Ral^b  County. 

Action  by  Annie  L.  Guy  against  theXanaik 
Fuel  Company.  Verdict  for  plaintiff,  and, 
from  an  order  granting  a  new  trial,  pbUntlff 
brings  error.  Affirmed. 

Sanders  &  Crockett,  of  Blnefldd.  and  M.  F. 
Matheny,  of  Charleston,  for  plaintiff  in  error. 
Price,  Smith,  Spllman  &  €3ay>  of  Charleston, 
and  McGfnnUi  &  Hatcber,  of  Beckley,  for  de- 
fendant In  error. 

WWLUMB,  J.  Plaintiff  recovered  a  Tap- 
diet  for  112,000  dainagea  against  deflendant 
in  an  action  of  trespaBB  <m  ttie  case  for  a 
personal  Injury,  alleged  to  have  been  caused 
by  tbe  malpnictioe  of  Dr.  A.  B.  Nelson,  who 
was  enu>loyed  by  defendant  company  to  treat 
Its  employes  and  their  fiuoUles.  Tbe  conrt 
sustained  defendant's  motion  to  set  aside  tb» 
verdict,  and  granted  it  a  new  trtal,  and  plain- 
tiff  was  awarded  tbla  writ  of  error  to  that 
order  of  the  court  Her  counsel  urge  that  It 
was  error  to  set  aside  tbe  verdict 

Defendant  la  engaged  in  mining  coal,  and 
employs  a  large  number  of  miners.  It  ttu- 
ployed  Dr.  Nelson  to  treat,  profeaslonaUy, 
Its  employes  and  members  ot  th^  families. 
In  consideration  of  tbe  physician's  services, 
eadi  married  employ^  was  reqnlrod  to  pay  a 
monthly  fee  of  |1,  and  each  unmarried  one  a 
fee  of  7S  cents.  Tbe  fees  wero  deducted  from 
tbe  wages  earned,  and  tbe  mon^  turned 
over  to  the  doctor.  Tbe  company  retained  no 
part  of  It  nor  Is  thore  any  evidence  lliat  tt 
profited  by  tbe  physician's  services.  Plalntlfl; 
the  wife  of  B^amln  M,  Gny,  who  Is  one  of 
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defendant's  employes,  became  £U  on  October 
19,  1910,  and  Dr.  Nelson  was  sanunoned  in. 
She  was  then  suffering  great  pain.  Both  she 
and  her  husband  testify  that  th^  told  the 
doctor  that  she  had  not  menstruated  for  two 
or  three 'months,  and  had  then  b^pin  to  men- 
stmate,  and  Mrs.  Gny  says  she  told  him  that 
such  a  thing  had  never  occurred  In  ber  Ufe 
before;  that  she  had  always  been  strong 
and  healthy,  and  r^lar  In  her  periodical 
sickness,  and  that  she  feared  she  was  going 
to  have  an  abortion.  The  doctor  did  nothing 
but  take  hex  tonperature,  and  give  tier  a 
few  white  tablets,  and  told  her  she  would 
be  all  right  in  the  morning.  This  visit  was 
made  between  7  and  9  o'clock  in  the  evening. 
He  returned  the  next  day  about  12  o'clock, 
and  did  nothing  but  repeat  the  perfbrmance 
of  the  previous  ev^ng.  He  came  to  see  her 
ttie  third  day,  Plaintiff  says  she  was  then 
very  much  worse*  and  told  him  that  she  fear- 
ed  she  was  going  to  die.  He  made  no  exam- 
ination of  her  pNson,  and  pronounced  her 
temjieratiire  normaL  She  and  her  husband 
both  testify  that  on  the  third  visit  the  doctor 
was  drunk.  The  next  day  her  husband  called 
in  Dr.  Hume,  who  made  a  digital  examlna- 
tlon,  and  discovered  that  die  was  suffering 
from  an  abortion.  Dr.  Hume  says  he  found 
that  there  was  some  Infection,  necessitating 
an  operation.  He  gave  her  some  medicine  to 
relieve  her  pain,  and  on  the  next  day  re- 
turned, and  curetted  the  uterus,  and  found 
portions  of  an  afterbirth ;  he  also  discovered 
that  septic  poison  had  set  In,  caused,  he  says, 
by  the  retention  of  portions  of  the  afterbirth. 
He  testifies  that  curetting  is  the  usual  prac- 
tice in  such  case,  and  gives  it  as  his  opinion 
that.  If  this  had  been  done  sooner,  It  was 
strongly  probable  that  infection  and  septlcte- 
mla  would  not  have  followed.  He  also  says 
that  it  was  the  duty  of  a  physldan,  having 
the  history  of  the  case,  to  make  a  digital  ex- 
amination. Dr.  Hume  treated  her  for  about 
a  week;  but  she  continued  to  grow  worse  on 
account  of  the  infection,  which  extended  from 
the  uterus  up  Into  the  fallopian  tubes,  and  In- 
volved the  ovaries  to  such  an  extent  that  she 
had  to  be  taken  to  a  hospital,  and  have  them 
removed.  Her  physical  suffering  and  mental 
anguish  were  very  great  She  remained  in 
the  hospital  over  five  weeks.  She  was  then 
37  yf&rs  old,  had  been  married  15  years,  and 
was  the  mother  of  five  children. 

Counsel  for  defendant  practically  admit 
that  the  evidence  Is  sufilclent  to  warrant  the 
Jury  in  concluding  that  plaintiffs  injury  re- 
sulted from  the  neglect  or  malpractice  of  Dr. 
Nelson,  due  to  his  dnmken  condition;  but 
they  insist  that  the  evidence  falls  to  prove 
negligence  on  the  part  of  defendant,  that  the 
Jury  were  not  Justified  In  finding  against  It, 
and  that  the  eonrt  propwly  set  aside  the  ver- 
dict 

[1]  To  entitle  plaintiff  to  recover.  It  is  nec- 
essary to  prove  two  things:  (1)  That  the  mal- 
practice of  Dr.  Nelson  was  the  proximate 
cause  of  her  Injury ;  and  (2)  that  defendant 


was  negUgent  in  selecting  or  In  retaining 
him.  Defendant  was  under  no  legal  obliga- 
tion to  provide  a  physician  and  surgeon  for 
Its  employes ;  bai;  having  assnmed  to  do  so, 
It  was  bound  to  eserdse  reasonable  care  to 
s^ect  ft  competent  and  ddUfnl  one:  Mell  v. 
Ilynn  Lomber  Co.,  77  S.  E.  824;  Big  Stone 
Gap  Iron  Oow  v.  Ketron,  102  Va.  23,  40  8.  BL 
740,  102  Am.  St  Bep.  8S9;  Secord  v.  8t 
Paul,  etc  By.  Co.  (O.  O.)  18  VeA.  221 ;  Lanb- 
helm  V.  De  K  N.  8.  Co.,  107  N.  T.  228.  IS 
N.  B.  781,  1  Am.  St  B^.  815 ;  and  Dye  v. 
Corbln,  S9  W.  Ta.  266,  63  S.  147.  It  was 
not  bound  to  s^ect  a  physician  possesring  tlw 
highest  degree  of  competency  and  skill,  but 
only  the  average  AlU  of  physicians  In  the 
locally  in  which  he  was  to  practice  Lswson 
V.  Oonaway,  87W.  Ta.Uai6&llLtf64,lS 
L.  B.  A.  627,  88  Am.  St  Bepi  17,  and  2M1  V. 
Flynn  Lumber  Co,  supra. 

*'Where  the  hospital  is  maintained  by  a 
master  for  the  sole  purpose  of  relieving  In- 
Jored  servants,  without  any  intention  of  vrot- 
It  to  himself  he  Is  not  liable  to  Us  servants 
fOr  the  malpractloe  of  the  pliyslcian  onployed, 
if  ordinary  care  was  exerdaed  In  selecting 
him,  although  the  hosiAtal  Is  supported  by  the 
contributions  of  the  servants."  26  Qyc- 1082; 
5  Uibatt  (2d  Ed.)  (  2005;  Bicbardaon  v.  Cai^ 
bon  HIU  Coal  Co.,  10  Wash.  648.  80  Pae.  95; 
and  Qulnn  v.  Kansas  City,  et&,  Co.,  94  Tenn. 
713,  80  S.  W.  1036,  28  L.  B.  A.  662.  45  Am. 
St  B^.  767.  To  the  same  effect  as  above  Is 
Neil  V.  Flynn  Lumber  Co.,  supra. 

[2]  Did  defendant  aerdse  reasonable  cam 
In  the  selection  and  retention  of  Dr.  NelaonT 
If  it  did,  then  it  is  not  liable  for  his  nialr 
practice ;  otherwise  it  la  liable.  The  record 
discloses  no  proof  whatever  that  Dr.  NelaoB 
was  not,  at  the  time  of  his  employment  gen- 
erally competent  On  the  contrary.  It  is 
proven  that  he  had  graduated  at  a  reputable 
medical  college,  bad  successfully  passed  mu 
examination  by  the  state  medical  board  of 
this  state,  had  had  some  experience  In  ac- 
tual practice,  and  was  recommended  for  em- 
ployment to  defendant's  superintendent  by 
another  reputable  physldan.  But  the  con- 
tention Is  that  after  his  employment  he  be- 
came 80  much  addicted  to  the  excessive  ase 
of  Intoxicants  as  to  render  himself  careless 
and  Incompetent  and  that  he  had  acquired  bo 
general  and  notorious  a  reputation  for  drank- 
ennesB  in  the  community  that  defendant 
either  must  have  had  actual  knowledge  oC  It. 
or  was  negligent  In  not  obtaining  such  knowl- 
edge. 

No  more  rigid  rule  Is  applicable  In  case  of 
the  employment  of  a  physician  to  treat  its 
servants  than  is  applicable  in  the  case  ot 
employment  of  fellow  servants,  and  it  Is 
well  settled  In  such  cases  that  the  mast«r*a 
duty  Is  not  wholly  discharged  by  the  exerdae 
of  proper  care  In  their  selection  In  the  flntt 
instance.  He  is  bound  to  keep  himself  ad- 
vised as  to  their  continued  fitness,  so  far  as 
it  can  be  accompIlBhed  by  proper  supervlsioB 
and  s«perlntendeig».^,^J^L^5g^pd.)  | 
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1008;  Gooney  V.  Commomrealtli.  etc.,  B.  B. 
Co..  lee  Mflu  lit  81  N.  B.  OOB;  B.  &  O.  R. 
B.  Co.  T.  Henthorne*  78  FM.  6S4, 17  0.  a  A. 
623;  Oblo  &  MlSB.  By.  Go.  t.  Ctollani,  73 
Ind.  261.  88  Am.  Bep.  134;  N.  ft  W.  B.  B. 
Co.  T.  Nnckola,  01  Ya.  103,  21  &  B.  842.  Bat 
the  same  degree  of  care  to  keep  himself  In- 
formed of  the  contliiaed  fltnesa  of  hla  aerr- 
ants  Is  not  required  of  the  master  as  In  case 
of  their  employment,  or  as  la  required  In 
keeping  machinery  and  appliances,  which  are 
known  to  deteriorate  with  use,  in  proper  re- 
pair. On  the  contrary,  "when  suitable  and 
competent  persons  have  been  employed,  good 
character  and  proper  qnaUflcaUons  may  be 
presumed  to  continue,  and  the  master  may 
lely  on  that  presumption  until  notice  of  a 
change."  8  Labatt  (2d  Ed.)  S  1008;  Southern 
P.  Ca  r.  Hetzer,  136  Fed.  272,  68  a  Q  A.  26, 
1  L.  B.  A.  (N.  S.)  288;  Blake  T  HUne,  etc., 
B.  R.  Co.,  70  Ate.  60,  35  Am.  Bep.  207;  lEAke 
Shore,  etc.,  By.  Co.  t.  Stupak,  128  Ind.  210, 
23  N.  E.  246;  Mich.  Gent  B.  B.  t.  Gilbert, 
46  Mich  176,  0  N.  W.  243. 

[3]  A  corporation  acts  by,  and  obtidna 
knowledge  through,  Its  offlctfs  and  agents, 
and  knowledge  acquired  by  them  Is  generally 
attributed  to  it  But  there  la  no  evidence 
that  any  of  defendant's  officers  had  actual 
knowledge  of  Dr.  Nelstm'a  drunken  habits. 
On  the  contrary.  It  is  proren  by  Mr.  L.  EI 
Yoder,  defendant's  chief  engineer  and  super- 
intendent, who  employed  the  doctor,  and  by 
Mr.  John  Porter,  his  successor  In  office,  who 
was  In  charge  of  the  mine  at  the  time  plain- 
tiff's Injury  occurred,  that  they  had  not 
beard  of  Dr.  Nelson's  drinking,  and  knew 
nothing  of  It,  prior  to  October  15,  1010,  the 
time  of  plaintiff's  sickness,  notwithstanding 
they  say  they  made  Inquiry  frequently,  when 
at  Lanark,  to  find  out  If  there  were  any  com- 
plaints against  Mm.  Moreover,  Mr.  Porter 
says  plalntUTs  husband  was  the  first  one  who 
thereafter  informed  him  of  his  drinking. 
This  testimony  Is  not  contradicted,  and  it 
proves  that  defendant  did  not  have  actual 
knowledge  of  the  doctor's  incompetency. 
But  It  seems  to  be  well  settled  that  the  gener- 
al reputallon  of  an  employ^  for  drunkenness' 
or  habitual  carelessness  in  the  community  In 
which  he  Is  employed  is  admissible  as  tend- 
ing to  prove  that  the  master  had  actual 
knowledge  thereof,  and  that  he  should  have 
been  thereby  put  upon  inquiry  to  ascertain  If 
that  reputation  was  well  founded.  B.  &  O. 
R.  R.  Go.  T.  Henthome,  73  Fed.  634.  17  C.  O. 
A.  623;  Wabash  B.  R.  Co.  v.  Kelley,  153 
Ind.  110,  52  N.  B.  162,  64  N.  B.  762;  Driscoll 
T.  City  of  Fall  Biver,  163  Mass.  105,  39  N.  E. 
lOOS;  Oilman  v.  Eastern  R.  R.  Co.,  13  Allen 
(MaEfs.)  433,  90  Am.  Dec.  210;  Davis  t.  RaU- 
way  Co.,  20  Mlcb.  105,  4  Am.  Rep.  364; 
Western  Stone  Co.  v.  Whalen,  151  111.  472, 
38  N.  B.  241,  42  Am.  St  Rep.  244;  Hilts  v. 
Chicago,  etc.  By.,  65  Mich.  437,  21  N.  W. 
878;  1  Wi^ore  on  Evidence,  S  249.  In 
Wabash  R.  R.  Co.  v.  Kelley,  supra,  it  was 
beld  that:  "The  reasonable  diligence  which 


a  railroad  oompaay  most  nw  bi  eanyiog  out 
Its  agreunent  to  care  for  its  Injnzed  and 
sick  employAi  indudes  the  dntr  to  die(!harge 
a  anrgeon  in  chief  who  had  become  tncomp^ 
ent  bom  the  nae  of  IntozlcaiitB  and  narcotic^ 
which  was  notorious  In  the  community,  so 
that  the  snpervislng  officials  of  the  company 
must  hav^  or  at  least  on&it  to  have,  known 
It"  Jndge  Gooley,  In  Davis  t.  Detroit  ete.. 
B.  B.  Go..  20  Hlcai.  124,  4  Am.  Bep.  364,  says: 
"The  Ignorance  Itself  is  negUgoioe  In  a  case 
in  which  any  proper  inquiry  would  have 
tained  the  necessary  information,  and  where 
the  duty  to  inquire  was  plainly  Imperative.** 
But  can  we  say  diat  It  was  the  du^  of  de- 
fendant to  make  Inquiry  of  persona  In  Uw 
neighborhood  to  ascertain  If  Dr.  Nelson  bad 
continued  to  remain  a  sober  man,  before  it 
had  rec^red  any  Intimation  ttiat  he  was' 
drinking?  Sndi  a  course  would  be  unusual 
indeed,  and  we  do  not  think  the  rules  of  law 
lay  upon  defoidant  any  eadti  requirement 
For,  having  ascertained  that  the  doctor 
was  competent  at  the  time  It  employed  him, 
defendant  had  a  right  to  presnme  he  would 
continue  so.  It  was  reasonable  to  suppose 
that  hla  professional  skill  would  improve 
with  practice^  and  the  law  does  not  recognize 
such  general  depravity  in  mankind  as  to  ex- 
act of  ah  employer  ceaseless  vigilance  to 
guard  against  its  consequences. 

Does  the  testimony  prove  that  the  doctor's 
reputation  for  drunkenness  in  the  commimlty 
in  which  he  was  practicing  was  so  general 
as  to  establish  negligence  In  defendant  not  to 
know  of  It?  We  think  not  Certainly  not 
when  Its  officers  and  managers  In  charge  of 
Its  works  at  Lanark,  where  the  doctor  lived 
and  practiced,  testify  that  they  never  heard 
of  ids  drinking.  Nearly  all  the  witnesses 
examined  on  this  question  were,  or  had  been, 
employ^  of  defendant  and  lived  at  or  near 
its  minfc  Five  or  six  of  plaintiff's  witnesses 
testified  to  having  seen  the  doctor  In  a  state 
of  Intoxication;  sometimes  two  or  more  of 
them  being  witnesses  to  the  same  occasion. 
This  testimony  was  admissible  for  the  pur- 
pose of  proving  the  doctor's  Incompetency,  as 
there  Is  also  evidence  tending  to  prove  that 
he  failed  to  give  plaintiff  proper  treatment 
at  the  time  he  was  called  to  see  her  because 
of  his  then  drunken  condition.  But  it  was 
not  admissible  for  the  purpose  of  proving  his 
general  reputation.  1  Wlgmore  on  Evidence, 
S  250. 

[4]  On  the  other  hand,  quite  as  many  wit- 
nesses. Including  Ben  Giiy,  plaintiff's  bus* 
band,  testified  for  defendant  that  they  never 
heard  hla  reputation  for  drunkenness  or 
sobriety  discussed  prior  to  October  16,  1010. 
In  Driscoll  v.  Fall  River,  163  Mass.  106,  the 
court,  in  discussing  the  effect  of  evidence  as 
to  the  general  reputation  of  one  of  its  em- 
ployes as  affecting  the  master  with  notice 
of  bis  careless  habits,  says:  "The  reputation 
of  a  foreman  amongst  a  few  workmen  em- 
ployed under  him  is  not  a  general  reputation. 
It  la  merely  the  opinion  8fg,f,,^a4j^j, 
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of  men,  of  which  then  Se  no  snffldent  reaaon 
to  sappose  the  master  may  be  cognizant,  or 
which  be  may  he  bonnd  to  heed."  See,  also, 
the  opinion  of  Jndge  Cooler,  of  same  purport, 
In  Davis  t.  Detroit,  etc,  R.  R.  Co.,  20  Mich. 
123,  4  Am.  Sep.  364  ;  8  Labatt  on  Master 
and  Serrant  (2d  Ed.)  |  1100 ;  and  Walkows- 
kl  T.  Penokee.  etc.,  Mines,  116  Mich.  629,  78 
N.  W.  895.  41      R.  A.  83. 

R.  BL  Peters,  D.  W.  Anderson,  Ben  Carey, 
Henry  Thomas,  and  Spencer  Thompson  testi- 
fied that  they  were  acquainted  with  the  doc- 
tor's repntatton  in  the  commnnlty,  and  that 
he  had  the  repntatlw  of  being  a  drunkard. 
Bnt  on  cross-examination  none  of  them  could 
give  the  names  ot  more  than  one  or  two  per- 
sons whom  they  had  heard  speak  of  the  mat- 
ter, and  generally,  when  a  name  was  men- 
tioned, It  proved  to  be  some  one  of  the  other 
witnesses.  Moreover,  most  of  the  witnesses 
were  unable  to  say  whethw  they  had  heard 
it  mentioned  before,  or  after,  the  time  of 
plaintlirs  Injury.  Such  testimony  la  too  un- 
certain and  Indefinite  to  support  a  verdict 
depending  on  proof  of  general  reputation  as 
matter  of  notice.  It  shows  tbat  the  reputa- 
tion Is  limited,  and  not  general  It  does 
not  arise  to  the  dignity  of  proof  of  a  general 
reputation.  Nor  does  It  prove  that  the  lim- 
ited reputation  for  drunkenness  was  not  ac- 
quired after  October  15,  1910,  tbe  time  of 
plalnhfTs  injury.  Shortly  after  that  time  the 
doctor  was  taken  to  a  sanitarium,  and  it  Is 
admitted  that  he  then  acquired  a  very  gen- 
eral reputation  for  drunkenness.  But  defend- 
ant was  not  afEected  by  a  reputation  there- 
after acquired. 

[I]  But  there  Is  another  reason  why  we 
think  the  court  did  not  err  In  setting  aside 
tbe  verdict,  and  that  is  this,  the  evidence 
by  which  plaintiff  seeks  to  show  defendant's 
negligence  applies  with  equal  force  to  prove 
her  own  negligence,  or  that  of  her  husband, 
which  is  the  same  thing,  for  he  acted  as  her 
agent  in  calling  in  the  physician.  Ben  Guy's 
opportimitieB  to  know  Dr.  Nelson's  general 
reinitatlon  tot  dmnkenness,  if  he  had  such 
reputation,  was  equally  as  good  as,  it  not 
better  than,  that  of  defendant's  managers. 
He  lived  In  the  same  community  with  the 
doctor;  they  did  not  He  saw  him  frequent- 
ly, and  had  on  previous  occasions  called  him 
in  to  treat  members  of  his  family.  In  Davis 
T.  Detroit,  eta.  B.  B.  Co.,  siwra,  irtiicb  was 


an  action  by  defendants  licad  yardman' 
to  recover  damages  for  an  Injury  received 
through  the  carelessness  of  one  of  its  engi- 
neers, plaintiff  and  the  engineer  were  fellow 
servants,  and  the  principle  on  whi<A  he 
songht  to  make  defendant  liable  was  Its  ne(- 
llgence  in  retaining  a  careless  and  Incompe- 
tent fellow  servant  The  only  evidence  in 
that  case  to  show  that  defendant  knew  or 
should  have  known  of  the  engineer's  careless 
habits  was  tbe  testimony  of  a  few  witnesses 
as  to  bis  repntatlon  In  that  regard.  Jndge 
Gooley,  in  discnssinff  the  (^ect  of  sndi  evl- 
doQce  opon  plaintiff  at  page  125,  says:  *^t 
cannot  be  claimed  that  the  officers  of  the 
company  were  chargeable  with  constructive 
notice  of  the  unfitness  of  Harris,  and  tbe 
phdntlff  not  The  same  tacta  which  It  la 
claimed  they  ought  to  have  heard  about 
most  have  transpired  In  bis  immediate  pres- 
ence, or  at  least  within  the  limited  space 
within  whid  he  was  oonatantly  onployed, 
and  In  view  of  thoee  with  whom  he  waa  ooo- 
fltantiy  associated.  All  the  reasons  which 
charge  the  officers  with  knowledge  apply  with 
more  force  to  a  person  dtnated  as  he  was, 
In  a  posltl<m  Intermediate  tbe  peiafms  who 
would  be  likely  to  complain  and  the  officers. 
The  probability  that  he  was  fully  informed 
is  greater  than  that  they  were,  and,  if  they 
were  guilty  of  negligence  In  not  dlediartfliig 
Harris,  we  think  the  plaintiff  was  guilty  of 
at  least  equal  negligence  In  not  oomplaining 
of  him." 

We  do  not  mean  to  say  that  the  duty  resti 
upon  the  servant  as  it  does  upon  the  master, 
to  acquaint  himself  In  regard  to  the  cam- 
petency  of  a  fellow  servant  with  whom  be  is 
working ;  but  what  we  do  say  Is  that,  having 
knowledge  of  such  incompetency.  It  Is  the 
servant's  duty  to  bring  It  to  the  attention  of 
his  master,  else  he  will  be  held  to  have  as- 
sumed the  risk.  And  In  the  present  case  the 
only  evidence  of  knowledge  is  the  testimony 
of  certain  witnesses  as  to  repntatlon,  and  it 
is  Just  as  reasonable  to  snppose  that  Ben 
Qny  had  notice  of  it  as  that  defendant  had. 
Like  a  two-edged  sword,  the  evidence  cuts 
both  ways.  See,  also,  4  Thompson  on  Ne^- 
gence,  (}  4806, 4806. 

For  the  reasons  herein  given,  we  affirm  tbe 
Judgment  of  the  lower  court,  and  zvmud  ttia 
case  for  tnrthtf  prooeedtng& 
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Cta.  775) 

HINDMAN  T.  RAPBR. 
(Saprem«  Court  of  Geoi^ia.    Oct  14,  1913. 
Rehearing  Denied  Not.  i8,  IdlS.) 

(BvUalMU  »v  the  Court.; 
I(AirDIX>BD  AND  Tbhtaht  d  216*)— PWKjmD- 
XNGB  TO  DMPOOOWa— BMOTPT  OV  DOITBU 

Where  one  cluW^^g  to  be  a  laodlord  made 
an  affidavit,  and  procured  the  taraance  of  a 
warrant  to  disposeeee  ano&er  ai  a  tMumt  who 
failed  to  pay  nia  rent  when  due,  and  who  re- 
fused to  dellTer  poasesslon,  and  the  defendant 
inten>o>ed  a  eonnter  affidavit  den;^ng  that  he 
held  the  premise*  under  the  plaintiff  or  any  one 
from  whom  the  plaintiiC  claimed  titl&  and 
where  upon  the  tnal  the  plaintiff  testified  to 
having  made  a  demand  for  poeeeseion,  but  did 
not  specify  the  date  thereoi,  and  the  defend- 
ant denied  the  making  of  such  demand.  It  waa 
error  to  direct  a  verdict  in  favor  of  the  plain- 
tiff for  the '  premiseo,  with  doable  rent  for  the 
year  In  which  the  trial  took  place  and  for  sev- 
eral preceding  yeare,  including  two  years  before 
the  commencement  of  the  prooeedlBg. 

[Ed.  Note.— ror  other  caKs,  see  I*ndlord 
an^  Tenant,  Cent.  Dig.  H  861-866;  Dee.  Dig. 
i  2ie.«] 

Error  from  Superior  Ocort,  FU^  Goun^ ; 
John  W.  Maddoz,  Judge. 

Action  by  Lewis  Raper  against  0«orge 
TTifnimaii.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed. 

On  Mazcb  80,  1910^  Baper  made  an  af- 
fldavit  to  obtain  a  warrant  to  dispossess 
Hlndman,  fliiogiwg  that  one  Balnea  bad  rent- 
ed die  land  to  Hlndman  for  ttte  year  1907  for 
the  anm  of  |80i  that  Balnea  oonvejed  the 
land  to  tb«  plaintlft,  irha  la  tbo  owner  fiwze- 
of;  fbat  Hlndman  bad  *tAl]ed  to  pa^  rent 
when  dne,  or  any  part  of  rent  for  that  year 
or  BlncBk  and  deponent  dealrea  pomasion  of 
the  same  from  the  said  Qeorge  Hlndman; 
and  that  said  George  Hlndman  neglects, 
omits,  and  reftiaea  to  give  poasession  of  the 
said  premises  and  tract  of  land  described 
above  to  afDant**  Hlndman  filed  a  counter 
affidavit,  alleging  that  *^  la  not  holding 
poasession  over  and  b^ond  hla  term;  that 
be  does  not  hold  the  premises  from  the  said 
Lewis  Baper  or  from  any  one  [under]  whom 
the  said  Lewis  Baper  daims,  ^ther  as  al- 
leged In  said  affidavit  or  otherwise.**  The 
plalntur  amoided  hia  affidavit  br  nl^lnff 
aa  follows:  Flalntlfl  bought  the  land  from 
Raines  oa  NoTembor  28.  1807.  Prior  to  the 
purchase  Baines  rented  the  property  to 
IT<"4T»wn  fior  the  year  1907  for  the  aom  of 
930.  On  Kownber  26.  1907.  Raines  swore 
out  a  distress  warrant  against  the  defendant 
for  the  rent  of  the  premises  for  that  year. 
On  Febmary  14.  1910,  Jui^Ement  was  render- 
ed In  the  justice's  coort  in  favor  of  Baines. 
piTidmiiTi  ai^>ealed  to  a  Jury  In  that  coort; 
and  on  March  12, 1010,  a  verdict  waa  roidei^ 
ed  in  favor  of  Raines.  This  waa  an  adjn- 
dlcatUm  that  Hlndman  was  the  tmant  of 
Balnea,  who  waa  the  psedecessor  In  title  of 


the  plaintiff,  and  the  defendant  Is  eatopped 
from  denying  that  he  is  the  tooan);  of  plaln- 
tur.  On  the  trial,  at  the  close  of  the  evi- 
dence, the  court  directed  a  verdict  for  the 
plaintiff  for  the  premises  In  dispute,  and  for 
double  rent  for  the  years  1908.  1909,  1910, 
1911,  and  1912,  amoontlng  to  9300;  The 
defendant  excepted. 

M.  B.  Bnbanks,  of  Rome,  for  plaintiff  In 
error.  Harris  &  Harris,  of  Borne,  for  de- 
fwdant  In  wrof; 

LUlfFKIN,  J.  (after  steting  the  facts  aa 
above).  Raines  conveyed  the  land  to  Baper 
during  the  term  of  the  tenancy  of  Hlndman. 
In  Raines  v.  Hlndman,  136  Oa.  460,  71  S.  B. 
798,  38  U  R.  A.  (N.  S.)  863,  Ann.  Gas.  1912C, 
347,  it  was  held  that  Raines  could  not 
evict  the  tenant  after  the  expiration  of  the 
term,  on  the  ground  that  the  latter  was  a 
tenant  holding  over  beyond  his  term,  or  on 
the  ground  of  nonpayment  of  r^t  In  the 
opinion  It  was  said  that  "Raper  had  the 
rl^bt,  after  1907.  to  dispossess  the  defendant 
as  a  tenant  holding  over  upon  the  failure 
of  the  latter  to  deliver  possession  to  him." 
Acting  nnder  this,  Raper  made  an  affidavit, 
and  obtained  the  Issuance  of  a  dlspossessory 
warrant  Raines  proceeded  by  distress  war- 
rant to  recover  the  rent  for  1907,  and  ob- 
tained a  Judgm^t  therefor.  TUs  adjudicat- 
ed the  existence  of  the  relation  of  landlord 
and  tenant  between  him  and  Hlndman  In 
in  that  year.  The  conveyance  made  from 
Raines  to  Raper  during  the  term  made  the 
latter  the  landlord.  The  direction  of  the 
verdict  wa^  however,  erroneous.  It  Includ- 
ed double  rent  for  the  years  1908  to  1912. 
in'clusive.  Two  of  tbese  years  antedated  the 
commencement  of  the  presmt  prooeedliu[. 
Raper  testifled  that  be  demanded  possesalon 
from  the  defendant;  but  he  did  not  know 
the  date  of  the  demand.  Hlndman  denied 
that  Raper  ever  spoke  to  him  about  vacating 
the  premises  or  about  rent,  or  gave  him  any 
notice  to  vacate.  A  proceeding  of  thla  char- 
acter cannot  ba  need  aa  a  meana  of  recovw^ 
Ing  back  rent  accruing  before  any  demand 
for  poBseaslnn.  Talley  t.  Mitchell,  1S8  Oa. 
S92,  7BB.il  466.  Under  the  conflicting  evi- 
dence In  regard  to  the  demand.  It  waa  error 
to  direct  a  verdict 

A  demand  for  possession  made  by  Baines 
after  he  had  conveyed  the  property  to  Baper 
would  not  antborlie  the  latter  to  recover 
possesalon  with  double  rat  The  Jndgmoit 
against  Balnea  on  the  dispoeseesory  warrant 
sued  out  by  Um  adjudicated  the  fact  that 
he  was  not  entitled  to  recover  possession,  be- 
cause he  waa  not  the  landlord  when  be  com- 
m&oed  the  proceeding;  but  It  ffid  not  ad- 
judicate that  be  nevOT  bad  been  sndL 

Juc^ment  reversed.  All  the  Justices  ocm- 
cnr. 
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(U  Oft.  App.  769) 

ATLA13TIC  COAST  LINE  RY.  Oa  T. 

COLLINS.   (No.  6,004.) 
(Court  of  Appeals  of  Georgia.   Oct  31*  1918^ 

(BifUahitt  hv  1h0  OowrtJ 

1.  Evidence  ({  320*)~Heabsat— Exolusioit. 

Where  a  witness  teetifieB  to  certain  facts 
upon  bis  direct  examination,  but  opon  crosH-ex- 
amination  ahowa  that  he  baa  aiwwered  from 
hearsay  and  without  any  personal  knowledge  of 
the  facta  about  whidi  he  has  testified,  his  testi- 
mony should,  aa  hearsay,  be  excluded  from  con- 
sideration, for  the  reason  that  hearsay  evi- 
dence is  without  prohatiTe  nine. 

[Ed.  Note.— For  other  cases,  ses  Brldenoik 
Cent  Dig.  1 1201;  Dec.  m^iSSO.*} 

2.  Cassiers  (S  134*)— Fazlvbs  to  Dkjtxi 

Fbeioht—Evidbnce. 

tJpon  crosa-examinatlon  the  plaintiff,  by 
his  testimony,  demonstrated  that  tus  knowledge 
of  the  loss  of  the  six  sacks  of  fertilizer  was  whol- 
ly dependent  upon  hearsay ;  and,  the  testimony 
of  those  witnesses  who  would  have  known  of 
the  failure  of  the  carrier  to  deliver  (if  there  was 
a  failure  in  this  respect)  not  being  introduced, 
the  judgment  in  favor  of  the  plaintift  in  the 
Justice's  court  was  not  warranted  by  the  evi- 
dence, and  the  certiorari  should  have  been  sus- 
tained. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  58S-fi92,  607;  Dec.  Dig.  1 134.*] 

3.  Appeal  ard  Ebbor  (S  1078*)— Bbief— 
Abandonment  of  Objbctiors. 

The  questions  raised  by  the  demurrers,  not 
being  argued  in  the  briefs,  must  be  treated  as 
having  been  abandoned. 

[Ed.  Note.— For  othfer  cases,  see  Appeal  and 
Brror^^Cent  Dig.  H  4266-1261;  Dee.  Dig.  | 

Error  from  Saperior  Court,  Mltdiell  OouD- 
ty;  Frank  Park,  Judge. 

Action  by  G.  D.  Collins  against  the  Atlan- 
tic Coast  Line  Railway  Company.  Judgment 
for  plaintiff.  From  denial  of  certiorari,  d«> 
fendant  brings  error.  Reversed. 

Pope  &  Bennet  of  Albany,  and  Spenee  ft 
Bennet,  of  Camilla,  for  plaintiff  In  error. 

RUS8ELI4  J.  Judgment  reversed. 


(13  Oa.  App.  744) 

LEATHERS  v.  RABTJRN.    (No.  4,803.) 
(Coart  of  Appeals  of  Georgia.   Oct  31,  1918.) 

(Syllahut  ly  the  Court.) 
Executors  and  Administbatobs  ({  444*)— Ac- 
tion BT  Administbatob— Petition— SuFFi- 

CIBNOT. 

Where  suit  is  brought  by  a  plaintiff  in  hts 
individual  capacity  to  recover  damages  for  an  al- 
leged injury  to  property,  the  title  to  which  is  al- 
lied to  be  in  him,  an  amendment  merely  adding, 
after  the  name  of  the  plaintiff,  the  words  "as  ad- 
ministrator of  a  named  person,  is  not  sufficient 
to  state  a  cause  of  action  for  the  recovery  of 
damages  to  property  in  the  plaintiff  as  legal 
representative  of  the  estate  of  that  person,  un- 
less it  is  alleged,  either  in  the  origimil  {petition 
or  in  the  amendment  tliat  the  title  to  the  prop- 
erty was  in  the  person  named  aa  decedent  and 


that  that  person  la  In  ftiet  dead  and  Hiat  the 
plaintiff  has  been  duly  appointed  and  qualified 
as  administrator  upon  the  decedent's  estate. 
The  petition  as  amended  failed  to  set  forth  a 
cause  of  action  In  the  plaintiff  as  the  legal  rep- 
resentative of  the  person  named,  and  it  was  er- 
ror to  overrule  a  demurrer  raising  this  objec- 
tion.  In  view  of  this  erroneous  mUng,  it  ia  on- 
necessary  to  determine  any  of  the  qoestlona  rais* 
ed  by  the  plea  In  abatement 

[Ed.  Note.— For  other  cases,  see  Bizeeators 
and  Administrators,  Ont  Dig.  H  1818-1817, 
1837-1841;  De&  Dig.  |  444.*! 

Error  from  City  Court  of  CarroUton;  Ju. 
Benll,  Judge. 

Action  by  H.  €L  Rabom  agaluBt  C.  R. 
Leathers.  Plaintiff  amoida,  so  aa  to  sue  aa 
administrator.  Judgment  tor  i^lntifr,  aa  ad- 
ministrator, and  defendant  bxlivB  error.  Re- 
versed. 

Boyldn  A  BoyUn,  of  CJarxollton,  and  John 
M.  Moore,  of  Montezuma,  for  plaintiff  In  er- 
ror. Newell  &  Fielder,  of  Carroll  ton,  for  de- 
fendant In  error. 

RUSSELI4  J.  Judgn^ent  reversed. 


(U  Oa.  App.  70) 
ATBRT  ft  CO.  V.  POPE.    (No.  4,72a) 
(Conrt  of  Appeals  of  (Seorgia.    Oct  31,  1913.) 

(Bvllahiu  hv  the  Court.) 

ATTAOHHKNT  ({(2,  106*)— PUADINO  (|  199*>— 
ApFIDATIT— "DUK"— FDBOHABB  MOITBT. 

The  court  erred  In  dlsmiBsiog  the  attad- 

ment 

(a)  In  an  affidavit  made  to  obtain  an  attach- 
ment for  purchase  money,  the  statement  that  Uie 
defendant  is  indebted  la  equivalent  to  the  word 
^'dc^employed  in  the  statate.  Civ.  Gods  1910. 

^)  The  property  songht  to  be  attached  was 
sufficiently  described  to  enable  the  levying  of- 
ficer to  identify  it  for  the  purpose  of  seizure. 
Furthermore,  the  defendant  waa  precluded  by 
the  admissions  of  his  answer  from  denying  that 
the  property  was  subject  to  the  attachment; 
and  the  demurrer  should  have  been  filed  at  tiw 
appearance  term,  and  came  too  late. 

(c)  The  modes  of  procedure  to  be  followed 
In  attachments  for  purchase  moaar  do  not  iSBa 
from  attadiments  baaed  upon  other  grounds  vat- 
merated  In  section  606B  of  the  Civil  Code  of 
1910. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  H  5-7. 280-284:  Dec.  Dig.  H  2, 106;* 
F^djng,  C£nt  Dig.  ||  464-468;  Dec:  Dig.  | 

Error  firom  City  Court  of  Leesburs;  H.  G. 
Long,  Judge. 

Attachment  i^oceedings  \Sf  Atccj  ft  Co. 
against  R.  F.  Pope.  The  attachmoit  was 
dismissed,  and  plalntllb  tnios  oror.  Re- 
versed. 

J.  B.  Hoyl,  of  Leesbnrg,  for  plaintiffs  in 
error.  B.  B.  Forrester,  of  Leesburg,  and  Hol- 
lia  For^  of  Amerlcus,  for  defendant  in  awe. 

BUSSELI^  J.   Judgment  reversed. 
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(13  Oa.  A^.  TSS) 

ATIiAMTiO  COAST  LINB  B.  CO.  T.  BUNN 
et  aL 

BUNN  T.  ATLANTIC  COAST  LINB  B.  CO. 

(Nos.  4^8,  4,977.) 
(Goart  of  Appeals  of  Qwrcla.   Oct  81,  19ia) 

(BvUahv  l9  the  OourtJ 

1.  Baxuoent  a  31*)— Aonon  tob  Lobs— Bitb- 
DBN  or  Psoor. 

"In  all  cases  of  bailment,  after  proof  of 
hm,  llie  bardett  of  proof  la  on  tha  bailee  to 
■how  prop»  diUguioe." 

[Bd.  Note.— For  other  case*,  tea  Bailmoit, 
Cent.  Dif.  H  124-lSli  Dea  Dig.  |  SL*] 

2.  TbIAL  (S  ^*)— ABOTTHEira^RiaHT  TO  OPEN 

AND  Close. 

The  admlsflions  made  bj  the  answer  at 
amended  were  nifflcient,  without  more,  to  en- 
title the  plaintiff  to  recover  the  damages  sued 
for,  and,  the  amendment  having  been  filed  be- 
fore any  evidence  was  introdnced  by  the  plaintiff, 
there  was  no  error  In  allowing  the  defendant  to 
opoi  and  conclude  the  argument  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  il  44-76;  Dec.  Dig.  {  2S.*] 

3.  Baii^ht  (S  31*)— Action  vob  Loss—Suv- 
ncTENOT  or  Btidbnci. 

The  defendant  failed  to  successfully  carry 
the  burden  set  as  by  his  affirmative  defense,  and 
the  verdict  in  his  behalf  is  without  any  evi- 
dence to  support  it,  and  Is  therefore  contrary  to 
law. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  U  124-131;  Dec.  Dig.  |  SI.*] 

4.  Plead iNO  d  243*)— Akbndicbnt  to  Peti- 
tion. 

The  judgment  allowing  the  plaintiff  to 
strike  from  his  petition  an  auction  which  was 
immaterial  and  not  essential  to  his  case,  but 
was  introduced  merdy  hy  way  of  indneement 
was  not  erroneoos. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
C^t^Dig.  8S  643-651,  820-822;   Dec.  Dig.  i 

Error  from  City  Court  of  Waycroas ;  W.  O. 
Lanlcford,  Judge. 

Action  by  the  Atlantic  Coast  line  Railroad 
Company  against  J.  R.  ft  T.  Bunn.  Judgment 
for  defendants,  and  plaintiff  bt^ngs  error,  and 
defendants  file  cross-bill  of  exceptions.  Re- 
versed on  main  bill*  and  affirmed  on  cross- 
UlL 

The  Atlantic  Coast  Line  Railroad  Company 
broo^t  suit  In  the  dty  court  of  Warcroas 
against  J.  B.  &  T.  Bnnn  for  $1,04B.9S  princi- 
pal, witb  Interest  It  was  alleged  that  the 
plaintiff  was  a  railroad  company  operating  a 
Une  of  toad  through  the  county  of  Ware  and 
tbe  station  of  Fairfax  tho^;  that  the 
defendants  were  carriers  fbr  hir^  and  the 
plaintiff  delivered  to  the  defendants  at  their 
tramroad  two  freU^t  cars  in  good  order,  giv- 
tog  the  numbers;  that  these  cars  were  de> 
livered  to  the  defendants  for  use  on  their 
tramroad,  and  they  agreed  to  pay  a  per  diem 
for  the  use  of  the  cars;  and  that  while 
these  cars,  with  others,  were  being  moved 
by  the  defendants  over  their  tramroad  and 
acroaa  a  trestle  spanning  what  was  called 
"Seventeen-Mile  cieelc,"  the  bridge  or  trestle 
gave  way,  resulting  In  the  destruction  of 


the  two  cars.  The  amount  sued  for  was  the 
value  of  the  ears,  less  tbe  valne  of  the  trucks, 
which  were  saved,  and  a  small  amount  for 
repairs  made  oh  the  trucks,  and  a  small  sum 
for  inq>ectlng  the  cars  and  for  freight  cover- 
ing the  transportation  of  the  cars  from  Falr- 
fa.x  to  the  respective  railroads  (stating  them) 
to  which  the  two  cars  bdonged. 

To  this  petition  tbe  defendants  filed  a 
general  and  special  demurrer,  which  was 
overruled,  and  they  filed  an  answer,  practi- 
cally denyli^  all  the  aUegaUoas  of  the  peti- 
tion, or,  for  want  of  sufficient  information, 
neither  denying  nor  admitting  the  allega- 
tions. The  defendants  admitted  that  they 
w^  carriers  for  hire,  and  that  they  had 
agreed  to  pay  2S  cents  a  day  for  all  cars  fur- 
nished on  their  tramway  by  the  plalntlffa 
Pending  the  trial,  and  before  any  evidence 
had  been  introduced,  the  defendants  offered 
an  amendment  (which  was  allowed  over  ob- 
jection), admitting  that  the  plaintiff  had  de- 
livered Into  their  possession,  custody,  and 
control  the  cars  described  in  the  petition,  and 
that  they  were  damaged  as  alleged  while  In 
the  possession  of  the  defendants,  and  that 
the  damages  were  the  sums  claimed  by  the 
plaintiff,  and  upon  filing  this  amendment 
the  trial  Judge  granted  to  the  defendants  the 
right  to  open  and  conclude  the  argument 
This  amendment  was  allowed  over  the  fol- 
lowing objections:  (a)  That  the  amendment 
comes  too  late  to  entitle  the  defendants  to 
the  opening  and  concluding  a^ument  before 
the  Jury,  because  the  plalntifPs  counsel  has 
already  made  his  opening  statement  to  the 
Jury,  although  no  evidence  has  yet  been  in- 
troduced by  plaintiff,  (b)  That  the  admis- 
sions In  the  amendment  are  not  sufficient  to 
entitle  defendants  to  tbe  opening  and  con- 
cluding arguments,  because  the  answer,  as 
sought  to  be  amoided,  does  not  admit  the 
plalutifl*B  case  as  laid,  and  does  not  admit, 
among  other  tilings,  that  the  cars  involved 
were  in  good  condition  when  received  by  the 
defradante  from  the  plaintiff.  The  allowance 
of  this  amendment  is  complained  of  In  the 
main  bill  of  exceptions.  Tbe  plaintiff  de< 
ftrarred  also  on  general  and  special  grounds 
to  the  original  answer;  tlie  trial  Judge  sus- 
tained the  demurrer  as  to  certain  portions  of 
ttu  answer  (to  which  ruling  no  exception  was 
taken  by  the  defendant),  and  overruled  the 
demurrer  as  to  certain  other  pwtlons  of  the 
answer.  The  Judgment  overruling  tbe  de- 
murrer to  these  portions  of  the  answw  Is 
also  complained  of  In  the  main  bill  of  excep- 
tions. 

The  paragraphs  of  the  answer  which  were 
sustained  as  against  the  demurrer  alleged 
substantially  that  the  plaintiff  was  guilty  of 
negligence  in  furnishing  to  the  defendants 
cars  which  were  defective,  and  that  the  de- 
fects in  tbe  cars  caused  the  destruction  of 
the  bridge  and  tbe  consequent  wreck  of  the 
cars.  It  was  objected  by  tSm  demurrer  that 
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the  aUeffatUma  of  ttw  answer  in  thii  respect 
did  not  apedfically  state  the  day  when  the 
can  were  ree^Ted  Iqr  the  defendant,  the 
time  when  the  trestle  or  bridge  which  fell, 
destroying  the  cars,  was  built,  the  name  of 
the  party  by  whom  It  was  constructed,  or 
the  names  of  the  employte  of  the  defendant 
whom  the  cars  were  belnc  handled  and 
operated  at  the  time  th^  were  wredud; 
that  the  defects  alleged  were  not  pointed 
out  or  the  manner  in  whidi  said  defects 
could  hare  caused  a  wredc;  and  that  these 
aTennents  of  the  answer  mm  simply  the 
conduaions  of  the  pleader  without  the  state- 
BMot  of  any  facts  upon  which  ibej  were  baa- 
ed. In  the  answor  relatlnc  to  this  subject  it 
Is  alleged  that  the  defendants  cannot  point 
out  the  defects  specifically  in  the  ears  that 
were  destroyed  because  of  th^  destmctlon ; 
bnt  they  aver  alBrmatlT^  that  the  bridge 
or  trestle  was  substanUaUy  boilt,  that  tbe 
track  over  the  bridge  was  In  good  order, 
and  that  the  train  pulling  the  cars  was  nm- 
ning  very  slow,  and  the  Inference  drawn 
from  these  fftcts  by  the  answer  was  that  the 
two  cars  were  defectiye,  and  that  these  de- 
fects  which  could  not  be  described  specifical- 
ly caused  the  wreck  of  the  two  cars. 

The  original  petition,  in  the  fourth,  fifth, 
and  seventh  paragraphs  thereof,  alleged  that 
the  varlons  rail  carriers  In  the  United  States 
Interchange  and  handle  the  cars  of  one  an- 
other under  a  system  of  rules  known  as  the 
"master  car  builders'  ralea";  that  under 
the  terms  of  tbe  said  roles  any  carrier  hav- 
ing In  its  possession  or  use  the  car  of  an- 
other carrier  thereby  becomes  an  insurer 
of  the  same,  and  obligated  to  pay  for  the 
same  should  it  be  damaged  or  destroyed 
while  in  its  possessiou ;  and  that  the  defend- 
ants received  said  cars  from  the  plaintiff 
in  gotxj  order  for  use  by  them  on  their  said 
tramroad  under  the  rules.  The  plalntlfls 
submitted  an  amendment  to  the  petition, 
striking  therefrom,  the  words  "under  said 
master  car  builders'  rules,"  and  over  the  ob- 
jection of  defendant  that  the  striking  of 
these  words  constituted  a  new  cause  of  ac- 
tion, this  amendment  was  allowed.  The  ex' 
ceptlon  to  the  allowance  of  this  am^dment 
constitutes  the  single  asdgnment  of  error  in 
the  cross-bin  of  exceptions.  The  verdict 
rendered  on  the  trial  was  in  favor  of  the  de- 
fendants, and  the  plaintiffs  motion  for  a  new 
trial  was  overruled.  The  special  grounds  of 
the  motion  for  a  new  trial,  so  far  as  materi- 
al, are  covered  by  the  exceptions  pendente 
lite.  The  evidoice  will  be  referred  to  In 
the  discussion  of  the  general  grounds  ot  the 
motion. 

Bennet,  Twltt;  &  Beese,  of  Brunswltft,  for 
p^fint**f  In  error.  J.  B.  Walker,  of  Yaldosta, 
and  Andrew  B.  Brtea,  of  Waycrosa*  for  de> 
teidants  in  wror. 

HILL,  a  J.  (after  stating  the  facts  as 
abov^.   [1,1]  1.  Did  the  trial  Judge  err  In 


allowing  the  defendant  to  open  and  otmdnde 
the  argument  upon  the  filing  of  the  amend- 
ment to  tlie  answer?  Tbe  attain  made  ionhi 
this  niUng  is  ttiat  ttils  amendment  was  not 
suffldoit  to  ratltle  the  dtfeodant  to  tbe 
ojKning  and  otmeluslon  of  tbe  argnmoi^  for 
the  leason-tbat  It  did  not  admit  the  plain- 
tiira  ^ma  fade  right  to  recorer.  ObJecUoi 
la  also  made  upon  the  ground  that  tbe  ameml- 
meat  came  too  late^  Tbe  latter  objection  ia 
manifesOy  wlUiout  merits  tbe  amqilment 
having  bedi  made  before  the  Introdudlon  of 
any  evidence  by  the  plalntil^  and.  If  tbe 
amendment  contained  a  sufficient  admission 
of  the  plalntUTs  right  to  recover  prima  fade, 
there  was  no  error  In  allowing  the  defend- 
ants the  (q)enlng  and  conclusion  of  the  argn- 
ment  Culver  v.  Wood,  188  Ga.  60,  74  a  B. 
790;  Brunswick  Railroad  Go.  v.  Wiggins,  113 
Oa.  842,  39  S.  E.  061,  61  L.  B.  A.  513;  Cen- 
tral of  Georgia  Railway  Co.  v.  Morgan,  110 
Ga.  168,  S5  &  E.  345.  This  must  be  deter- 
mined by  a  consideration  of  tbe  all^atlons 
of  the  petition,  which  state  the  cause  of  ac- 
tion, and  the  admtBslons  made  by  tbe  amend- 
ment to  the  answer.  The  petition  alleged.  In 
substance,  that  the  plolntlfF  railroad  compa- 
ny delivered  to  the  defendants,  as  bailees  for 
hire,  two  described  cars,  to  be  nsed  by  the 
:  bailees  In  the  transportation  of  lurnb^  to 
their  sawmill  over  their  tramvray;  that  the 
defendants  agreed  to  pay  a  certain  per  diem 
for  the  use  of  these  cars;  that  tbe  two  cats 
in  question  belonged  respectively  to  certain 
named  railroad  companies,  but  were  in  ttie 
possession  of  the  plaintiff  at  the  time  of  the 
bailment;  that  tbe  two  cars  were  delirered 
by  the  plaintllts  to  the  defendanto  in  good 
order  for  their  use  on  their  railroad.,  and  the 
defendants  obligated  themselves  to  keep  the 
said  cars  in  like  good  order,  and  to  pay  the 
plaintiff  for  all  damage  or  Injury  to  the  cars 
while  in  their  possession,  use,  custody,  or 
control.  The  petition  alleged  the  value  of 
the  two  cars,  alleged  that  they  were  destroys 
ed  by  tbe  negligent  conduct  of  tbe  defendant 
as  described  in  the  petition,  and  the  suit  wa 
broni^t  to  recover  tor  Ibe  damage  enatalned 
by  the  wrecking  of  the  cars  ^dle  th^  mn 
In  the  poBBesshm  of  tbe  defudanta.  Proof 
of  these  allegatkms  would  have  made  out  a 
prima  fade  case,  for  "In  all  eases  ot  bail- 
ment, after  proof  of  loss,  the  burden  of  proof 
is  on  tbe  baUee  to  show  ^pen  diUgeno&'' 
OtTil  Code  1010;  I  84ea  Tbe  amendmait  to 
the  answer,  npoi  the  allowance  fiC  wbldi  0m 
trial  Judge  awarded  to  tbe  defandants  ttis 
right  to  opea  and  conclude  die  argument 
was  In  tbe  following  language:  *fBi»  deftnfr 
ants  admit  that  on  or  about  Oe  8d  dar  of 
August.  1007,  the  plaintiff  delivered  Into  their 
possession,  custody,  and  control  the  two  can 
described  In  plalntUFe  petition,  damages  tt 
wbldk  are  sought  to  be  recovered  in  tbls  ease; 
and  that  the  damages  to  said  cars  were  sus- 
tained while  they  were  in  the  possession  of 

defendants,  and  that  the  damages  were  tbe 
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■nms  claimed  by  defendant"  An  analysis  of 
tbls  amendment  shows  that  ttree  tUngs  were 
admitted:  The  bailment,  the  damage,  and 
the  amount  of  the  damages.  Did  the  admis- 
sion of  these  three  things  gire  the  plaintiff  a 
prima  fkde  right  to  recoTer?  These  admls- 
slona,  aided  by  the  role  that  the  borden  of 
proof  of  proper  diligence  Is  on  the  bailee, 
dearly  made  oat  plaintiff's  rlgbt  to  recorer, 
and  to  avoid  liability  it  was  necessary  for 
the  def»idant  to  establish  some  afflmuttlTe 
defense,  and  this  It  undertook  to  do. 

[S]  The  defense  set  np  was  that  the  cars 
were  defective,  and  that  these  defects  caused 
the  wreckage,  and  not  the  negligence,  as 
alleged,  of  the  defendants.  After  a  careful 
examinatloD  of  the  evldenoe  we  hare  reached 
the  conclnslon  that  this  defense  was  not  es- 
tablished by  the  evidence;  In  other  words, 
that  the  presumption  ot  negligence  against 
the  bailee  on  proof  of  the  bailment  and  of 
damage  was  not  overcome.  Defects  In  the 
cars  were  alleged  In  the  most  general  terms. 
None  were  pointed  out  by  the  answer.  It 
was  allied  that  the  trestle  and  the  track 
were  in  safe  and  sound  condition,  and  that 
the  train  was  handled  with  due  care  by  the 
servants  of  the  defendants,  and  it  is  claimed 
that,  as  these  things  were  shown,  the  cars 
must  have  been  defective,  else  the  wreck 
could  not  have  occurred.  But  the  evidence  is 
unoontroverted  that  these  two  cars  were 
carefully  Inspected  before  they  were  deliver- 
ed to  the  defendants;  that  they  were  moved 
by  the  plaintiff  from  Brunswick  to  Fairfax; 
that  the  defendants  accepted  them  without 
any  complaint  and  used  them;  that  they 
were  loaded  by  the  servants  of  the  defendr 
ants  and  moved  over  their  tramway  tar  some 
miles;  and  that  no  defective  condition  was 
discovered  and  nothing  happened  untU  the 
trestle  was  reached.  The  trestle  gave  way, 
and  the  cars  broke  loose  from  the  train,  and 
fell  through  the  broken  trestle.  These  &cts 
would  seem  to  Indicate  that  the  cause  of  the 
wtecb.  was  the  defective  and  unsafe  condition 
of  the  trestle.  The  proof  of  defects  in  the 
cars  is  more  unsatisfactory  than  the  allega- 
tion on  that  subject  made  by  the  answer. 
The  evidence  in  behalf  ot  the  defendants  as 
to  any  d^ecta  In  the  cars  Is  that  soma  of 
the  planks  In  the  sides  or  the  floors  of  ttie 
<!ars  were  unsound.  How  conld  tluae  un- 
sound  planks  cause  the  trestle  to  give  way? 
The  whe^  and  the  tnuto  of  the  two  cars' 
were  sound;  ouJr  wme  of  the  planks  wore 
decayed,  and.  In  passing,  it  might  be  stated 
that  the  deftrndauts  admitted  that  they  had 
subsequently  used  some  of  those  planks  In 
coustructinf  oOier  cars.  This  being  so,  a 
verdict  tot  tile  value  ot  these  planbi  wn  de> 
manded.  There  being  no  reasonable  causal 
connection  between  the  partially  decayed 
irianka  of  the  can  snd  flie  br«Udng  down 
the  trestlA,  It  seems  that  we  must  look  for 
some  otbM  cause  of  the  wreck.  This  cause 


is  found  In  the  evidence  for  the  plaintiff  that 
the  trestTe  had  been  previously  inspected  and 
found  to  be  in  an  unsafe  condition,  and  this 
unsafe  condition  was  reported  by  the  Inspec- 
tors to  the  defendants,  and  they  wen  warned 
to  have  necessary  repairs  made;  but  the 
warnings  were  not  heeded.  We  will  not  pro- 
long the  discussion  on  this  point  We  feel 
constrained  to  grant  another  trial,  because 
we  do  not  find  any  evidence  of  probative  val- 
ue to  support  the  verdict 

[4]  2.  The  cross-bill  of  exceptions  cen- 
talned  only  one  assignment  of  error,  to  wit, 
that  the  court  erred  In  allowing  the  plalntUEi 
to  strike  f^m  the  seventh  paragraph  of  the 
petition  the  following  words  "under  the  said 
master  car  builders'  rules,"  on  the  ground 
that  the  striking  of  said  words  constituted  a 
new  cause  of  action.  This  asedgmnent  of  er- 
ror is  not  meritorious.  The  allegation  of  the 
petition  in  reference  to  the  master  car  build- 
ers' rules  was  simply  by  way  of  inducement ; 
the  allegation  does  not  relate  to  the  cause  of 
action.  It  was  made  as  an  explanation  of 
the  possesion  of  the  cars  by  the  plaintiff, 
and  the  measure  of  diligence  whidi  these 
rules  imposed  upon  carriers  who  had  posses- 
sion of  the  cars  of  other  carriers.  It  had 
nothing  whatever  to  do  with  the  liablUtr  of 
the  defendants,  or  with  the  contract  of  bail- 
ment between  the  plaintiff  and  the  defendants 
relating  to  the  two  cars.  The  allegations  as 
to  these  rules  were  wholly  immaterial,  and, 
in  so  far  as  the  cause  of  action  was  concern- 
ed, were  superfluous.  The  Judgment  on  the 
cross-bill  ot  exceptions  must  therefore  be  af- 
firmed. 

Judgment  on  main  bill  of  exceptions  re- 
versed; on  crosft-biU  of  exceptions  affirmed. 

Qt  Oa.  App.  nt) 

TBOBPEl  V.  IIATOB  AMD  ALDBBMBN  OF 

CITY  OF  SAVANNAH.   (No.  6>18a) 
(Court  of  Appeals  of  Georgia.   Oct  81, 

(SyUahua  &v  tho  Court.) 

MUNIOIPAX.  GOBPORATIONB  (H  63,  591,  604*)— 
POUd  POWKB— DBIXGATION  OF  DlSOBSTIOH 
— OONnoLUO  UT  COUBTS. 

It  is  a  lawful  exercise  of  the  police  power 
of  a  matudpality,  whether  conferred  expressly 
or  under  a  general  welfare  clause,  to  prescribe 
terms  upon  which  citizens  of  the  mnnidmlity 
shall  be  permitted  to  keep  cattle  within  its 
corporate  limits.  As  inddental  to  this  power 
the  municipalitj,  through  Its  constituted  au- 
thorities, has  the  right  to  grant  to  a  city  offi- 
cial the  dlscretioD  to  permit  or  to  refuse  an  ap- 
plication of  a  dtiien  to  keep  cattle  within  the 
corporate  limits,  and.  oniess  such  discretiott  is 
arbitrarily  ia.bused,  the  courts  will  not  Inter- 
fere with  its  exerdae  by  the  officer. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporadone,  Cent  Dig.  U  1S2,  166,  1310, 
1S3S-1S87,  mS,  1S70;  Dae.  Dig.  if  6S,  601. 

eol*] 

Error  from  Sopwlor  Court,  Chatham  Coun- 
ty;  W.  G.  Charlton,  Judge. 

Mrs.  V.  L.  Thorpe  was  convicted  of  violat- 
ing a  city  ordinance,  and,  from  a  Judgment 


•For  other  ems  sss  same  topic  and  section  NnKBSR  In  Dw.  DIs. «  Am.  Dla.  S^-Mo.  fi^Hftft 
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on  certiorari  soBtaiidiig  the  conviction,  ihe 
brings  error.  Affirmed. 

W.  B.  Stnbbs,  of  Sarannah,  for  plaintiff 
In  error.  Jolm  Boarke,  Jr.,  and  David  S.  At- 
kinson, botb  of  Savaiinali,  for  d^endant  in 
error. 

HILL,  G.  J.  Tbe  plaintiff  In  error  was 
conTicted  of  rlolating  a  city  ordinance  which 
prohibited  the  keeping  of  any  cow  or  cows 
within  the  corporate  limits  of  the  dty  of  Sa- 
vaifnah  except  onder  a  permit  first  obtained 
from  the  health  officer  of  the  dty.  On  certi- 
orari the  conviction  was  sustained,  and  the 
plaintiff  In  error  excepted.  The  brief  ffied 
in  this  conrt  by  counsel  for  the  dty  so  fair- 
ly and  fully  states  the  facts  and  so  clearly 
and,  In  our  opinion,  correctly  states  the  law 
pertinent  to  the  question  raised  by  the  rec- 
ord that  we  adopt  without  substantial  change 
that  brief  as  the  opinion  of  this  court 

In  section  1  of  the  ordinance  of  the  dty  of 
Savannah  of  September  8,  1909  (the  caption 
of  which  Is  "An  ordinance  to  provide  regu- 
lations toudilng  the  keeping  of  cows,  stables 
for  cows,  dairies,  milk  and  tbe  sale  of  mllk")> 
the  following  language  appears :  "It  shall 
not  be  lawful  for  any  person,  persons,  or  cor- 
porations to  keep  or  possess  within  the  cor- 
porate limits  of  the  dty  of  Savannah,  any 
cow  or  cows,  either  for  the  conduct  of  the 
dairy  business,  or  for  bis  or  her  personal 
use,  unless  and  except  that  a  permit  shall 
have  been  first  obtained  from  the  health  offi- 
cer, permitting  such  cow  or  cows  to  be  lo- 
cated within  tbe  corporate  limits  of  the  dty 
of  Savannah."  Section  19  contains  the  penal 
provisions,  as  follows :  "The  violation  of  any 
provision  or  regulation  of  this  ordinance,  and 
any  failure  to  comply  therewith,  and  tbe  re- 
fusal or  failure  to  comply  with  any  direction 
or  order  of  the  health  officer  hereunder,  shall 
be  subject,  upon  conviction  before  the  police 
oonrt  of  the  dty  of  Savannah,  to  a  fine  not 
exceeding  fifty  dollars  and  to  Imprisonment 
not  to  exceed  ten  days,  either  or  botb,  In  the 
discretion  of  tbe  court."  The  plaintiff  In  er- 
ror  applied  to  the  health  officer  for  a  permit 
to  keep  three  cows  on  her  residence  lot,  as 
she  daimed,  for  her  personal  use.  Tbe  entire 
lot,  indnding  that  portion  with  the  improve- 
ments thereon,  wag  only  30  feet  vride  and  90 
feet  In  lei^tlL  or  depth,  ^e  health  officer 
refused  a  permit  for  three  cows  but  inform- 
ed the  plaintiff  in  error  that  he  would  grant 
a  permit  for  one  to  be  kept  on  the  lot  for 
her  personal  use.  One  reason  for  his  refusal 
to  give  a  permit  fOr  three  cows  was  that,  for 
the  spedal  reason  berelnatter  moitioned,  ttie 
lot  could  not  be  maintained  in  a  aanttary 
condition  with  three  cows  kept  on  it  The 
lOolntlff  in  error  dedined  to  apply  for  a  per- 
mit (or  one  cow,  and  she  eonlinued  tiiere- 
after  to  keep  thitee  cows  on  her  lot  without 
any  permit.  She  waa  afterwards  summoned 
to  aMKU  before  the  police  court  of  the  dty 
to  answer  for  a  violation  of  the  foregoing 


ordinance.  Her  case  was  heard  before  the 
recorder  on  February  20,  1913,  and,  upon 
convictloQ,  a  fine  of  f25  was  impond,  wlUi 
the  al^natlve  of  10        In  JalL 

A  certiorari  was  applied  for,  and  In  tlie 
corder's  answer  to  tlie  writ  It  waa  stated: 
"(1)  That  Dr.  W.  F.  Branner,  bealtb  oBieact 
Savannah,  testified  upon  Uie  liearing  of  said 
case  that  he  refused  Mrs.  Thorpe  a  permit  to 
conduct  a  dairy  on  the  premises  m  questlcm 
for  the  reason  that  same  was  unsanitary; 
(2)  that  he  refused  a  permit  for  keeping  three 
cows  upon  said  premises  for  the  further  rea- 
son that  said  prunlses  coold  not  be  k^  in 
a  sanitary  condition;  the  droppings  from 
said  Qowa  mixing  with  the  soil  and  csnstng 
the  entire  premises  to  be  unsanitary  and  ob- 
jectionable; (3)  that  another  reason  for  his 
refusal  of  three  cows  on  said  premises  waa 
that  the  supply  of  milk  from  the  three  cows 
was  more  than  was  dally  needed  for  the  de- 
fendant's (the  plaintiff  in  error)  family,  and 
that  he  bad  reason  to  believe  that  the  over- 
plus of  mUk  was  bdng  sold."  The  answer 
was  traversed  as  to  the  Above-stated  second 
and  third  paragraphs,  and  the  jury  on  the 
trial  of  tbe  issue  found  "against  the  trav- 
erse of  the  second  paragraph  and  for  the 
traverse  of  the  third  paragraph."  It  follows 
conduslvely  that  the  fact  was  judicially  de- 
termined, under  the  above-stated  second  par- 
agraph of  the  recorder's  answer,  that  the 
premises  of  the  plaintiff  in  error  could  not  be 
kept  in  a  sanitary  condition  with  three  cows 
on  the  premises,  for  tbe  reasons  specified  by 
the  health  officer  of  tbe  dty,  and  that  for 
these  reasons  he  refused  a  permit  for  her  to 
keep  three  cows  thereon.  After  this  fact  was 
thus  established  in  conjunction  with  the  other 
facts  not  controverted,  the  judge  of  the  su- 
perior court  rendered  his  judgment  sustain- 
ing the  decision  of  tbe  recorder  and  dismiss- 
ing the  certiorari.  To  this  jndgmoit  tbe 
plaintiff  In  error  excepts. 

The  plaintiff  In  error  contends:  First, 
that  under  tbe  aforesaid  ordinance  she  has 
tbe  legal  right  to  keep  three  cows,  and  as 
many  cows  as  she  pleases,  within  the  corpor- 
ate limits  of  the  dty,  for  her  personal  nae, 
upon  naming  the  numl>er  of  cows  In  her  ap- 
plication, and  that  tbe  grant  of  ttie  permit 
Is  mandatory  on  the  health  officer;  and.  sec- 
ondly, that  if  the  ordinance  does  not  sItc 
her  this  right,  and  investo  the  health  oflScer 
with  a  discretion  as  to  granting  or  refusing  a 
permit,  tbe  ordinance  is  uneonstitattonal  KOd 
void,  as  depriving  her  of  her  liberty  of  action 
and  the  equal  protection  of  ttie  laws.  It  is 
contended  by  counsel  for  the  dty  that  under 
this  ordinance  no  person  can  keep  a  cow 
or  cows  within  the  corporate  limits  without 
a  permit  from  the  health  officer,  who  Is  In- 
vested with  a  discretion  as  to  tlie  grant  or 
refusal  of  the  permit,  as  the  only  meana  of 
safeguarding  the  public  health;  and,  sec- 
ondly, that  ordinances  of  a  munldpallty. 
passed  in  tbe  exercise  of  tb^flfltm^-fftf^,  for 
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the  praserratioii  of  the  public  health,  u  the 
ordinance  in  question  was  passed,  are  not 
unconstitutional  and  Told  for  any  reason. 
In  his  Judgment  dlsmlssbig  the  certiorari,  the 
learned  Judge  of  the  court  below,  after  quot- 
ing from  section  1  of  the  ordinance  and  re- 
ferring to  section  19  as  containing  the  penalty 
for  violations  of  the  ordinance,  says:  "Wheth- 
er the  health  officer  acted  arbitrarily  or 
not  la  not  the  question  before  me,  although  it 
Is  alleged  in  the  petition.  Such  ordinances, 
designed  to  protect  the  health  of  the  entire 
community,  must  of  necessity  have  some 
drastic  proTlslonB  in  order  to  be  effecttve.  If 
the  health  officer  exceeds  his  power,  the 
courts  may  interfere,  but  the  mere  exercise 
of  Judgment,  when  such  prerogative  Is  given 
for  the  general  good,  is  not  necessarily  re- 
versible, unless  It  be  so  patently  oppressive  as 
to  leave  the  court  no  alternative.  The  ordi- 
nance is  not  unreasonable.  There  Is  a  provi- 
sion requiring  a  [>ermlt  before  a  cow  Is  kept 
on  premises  within  the  corporate  limits; 
cows  were  kept  by  the  plaintifl  In  certiorari 
without  a  permit;  and  the  ordinance  is  there- 
fore violated." 

The  power  vested  In  an  officer  or  public 
body  to  grant  licenses,  unless  mandatory  In 
terms,  carries  with  it  the  right  to  exercise  a 
reasonable  discretion.  25  Cyc.  622.  623,  and 
cases  cited  in  notes  21  and  22.  In  People  v. 
TS^irster,  14  App.  Dlv.  656,  560,  561,  43  N.  T. 
Supp.  1088,  1001,  1092,  the  court  said:  "The 
nature  of  the  provlsloQ  that  the  persons  or 
classes  of  persons  referred  to  in  the  ordi- 
nance are  required  to  be  licensed  fairly 
means  that  license  Is  essential  to  enable  or 
permit  them  to  pursue  the  occupations  and 
institute  and  conduct  the  places  of  amuse- 
ment and  entertainment  specified  In  the  ordi- 
nance; and  the  further  provision  that  li- 
censes shall  be  granted  to  such  persons  or 
class  of  persons  by  the  mayor  for  such  pur- 
poses fairly  and  reasonably  Import^  that  the 
power  is  vested  in  the  mayor  to  grant  li- 
censes and  that  they  shall  be  granted  by  him 
only.  In  terms,  therefore,  the  provisions  are 
not  imperative.  •  •  •  While  the  mayor 
may  be  permitted  to  exercise  his  judgment, 
his  dlacretion  la  not  unqualified.  A  denial  of 
an  anillcatloD  tor  a  license,  oiay  be  mich  as  to 
constitute  an  abuse  of  power.  *  *  *  It 
Is  now  quite  well  settled  authority  that 
public  policy  requires  that  power  not  impera- 
tive In  terms  vested  in  the  chief  magistrate 
of  a  city  to  grant  liceuHes  should  be  deemed 
discretionary.  People  v.  Thacher,  42  Hun. 
349;  People  T.  Grant,  68  Hun,  456,  12  N.  T. 
Supp.  879 :  a.  C.,  126  N.  T.  473,  27  N.  EL  964. 
•  •  •  The  view  here  takw  la  that,  as  In- 
cidental to  the  iwwer  vested  In  the  mayor  to 
grant  licenses,  he  Is  permitted  to  exercise  his 
Judgment  lu  such  matters,  without  having 
discretion  expressly  conferred  upon  him  by 
the  ordinance,  and  that  the  denial  to  him  of 
such  right  In  the  execution  of  the  power 
granted  la  dependent  upon  a  mandatory  provi- 


sion of  an  ordinance  <tf  tbe  common  council 
in  that  respect" 

It  is  peculiarly  proper  that  discretion  as 
to  the  granting  or  refusal  of  permits  for  the 
sale  of  milk,  and  for  other  purposes  looking 
to  the  preservation  of  the  public  health, 
should  be  committed  to  health  officers  or 
boards  of  health  of  a  city.  People  ex  reL 
Lleberman  v.  Tandecarr,  81  App.  Dlv.  128, 
80  N.  T.  Sum*.  1108;  s.  c.,  175  N.  Y.-440,  67 
N.  E.  913,  108  Am.  St  Rep.  781;  s.  c.,  199 
U.  S.  562,  26  Sup.  Ct  144,  60  L.  Ed.  305. 
City  couudla  may  exerdse  their  police  pow- 
ers through  the  agency  of  the  municipal 
health  officers.  In  matters  pertaining  to 
health.  It  Is  the  invariable  custom  to  dele- 
gate snch  authority  to  such  officers,  or  oth- 
er like  functionaries,  and  the  authority  to 
do  80  la  well  recognized.  New  Orleans  v. 
Charouleau,  121  La.  880.  46  South.  911.  18 
Ii.  R.  A.  (N.  S.)  868,  126  Am.  St  Rep.  332, 
15  Ann.  Oas.  46;  Fischer  v.  St  Lonis.  194 
U.  S.  361,  24  Sup.  Ct  673,  48  L.  Ed.  lOia 
In  the  case  at  bar  the  health  officer  of  Sa- 
vannah Is  expressly  designated  as  the  ofilcer 
to  grant  a  permit  nnder  the  ordinance  in 
question,  and  he  Is  cleanly  invested  with  a 
discretion  as  to  a  grant  or  refusal  of  such 
permit  The  ordinance  itself  could  not  in 
imperative  and  mandatory  terms  specify  all 
the  cases  In  which  the  health  officer  should 
be  required  to  grant  a  permit  because  each 
case  for  a  permit  necessarily  presents  its 
own  special  features  and  conditions,  each  of 
which  requires  personal  investigation  and  a 
oonslderation  of  the  size  of  the  lot  its  Iocs 
tlon  or  neighborhood,  the  number  of  cows 
applied  for  to  be  k^  on  the  lot  and  all 
other  matters  which  might  affect  the  public 
health;  and  the  health  officer  of  the  dt? 
is  logically  and  pre-eminently  the  dty  official 
to  conduct  such  investigation  and  consider 
all  such  conditions  as  a  prerequisite  to  ex- 
ercising his  discretion  and  Judgment  In 
granting  or  refusing  a  permit  The  health 
officer  in  this  case  did  not  exercise  his  dla- 
cretion and  Judgment  arbitrarily;  his  re- 
fusal to  grant  a  permit  for  three  cows  was 
on  the  ground  that  the  small  lot  belonging 
to  the  plaintiff  in  error  could  not  for  the 
special  reasons  assigned  by  him,  be  main- 
tained In  a  sanltery  condition  with  three 
cows  kept  on  it  Th)s  view,  as  above  stated, 
was  expressly  upheld  by  the  verdict  of  the 
Jury  in  the  superior  court  that  heard  the 
facts,  pro  and  con,  upon  this  particular 
ground  of  refusal.  He  offered  to  grant  a 
permit  for  one  cow,  but  the  plaintiff  in  er- 
ror declined  to  apply  for  it  and  deliberately 
violated  the  ordinance  by  keying  three  cows 
on  her  lot  within  the  ooiporate  limits,  with- 
out a  permit 

"One  of  the  chief  purposes  for  the  institu- 
tion of  municipal  government  is  the  con- 
servation of  the  public  health  and  safety. 
No  more  Important  obligation  is  confided  to 
municipal  corporations.  The  nature  of  the 
ordinances  they  shall  adogt  for  ^^^^i^^^^^t^ 
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l0  laisetr  a  matter  wlOda  the  fttacntlon  of 
tbe  local  authorities.'*  8  IfcQnUUn,  Man. 
Corp.  I  8I»;  28  Gy&  m  The  kMPinc  of 
oowa  and  dairln  wlttiln.  Hie  ooiponta  area 
an  aabjecta  at  local  pollca  xogulatlon  9 
UcQnllUiw  icon.  Ooipi  |  MO,  pp.  1948.  1900. 
and  caaea  dted  In  notea;  aeetlon  968,  p.  21S2, 
and  note  87),  and  likewise  the  Inspection, 
testing,  and  sale  of  milk  (Id.  i  96^  pp.  2146, 
2154,  and  tbe  manjr  eases  dted  In  t3ie  notes 
thereto). 

Tbe  citj  ct  Savannah  having  Uie  Inhmnt 
rl^t  nndev  the  police  power  to  regulate  the 
ke^tlng  ot  a  cow  or  cows,  and  cow  stables, 
and  milk  dairies  within  Ito  cofpoxate  limits, 
for  tht  preserratlim  of  the  pahllc  health,  it 
follows  fliat  the  plaintifl  In  otor  has  not 
been  dqwived  (tf  any  eonstltntlonal  or  legal 
right  by  Uie  ordinance  of  Beptunber  8,  1909, 
nor  by  an  act  of  the  health  otBaer  tberenn- 
der.  People  ex  reL  LIrtiermaa  r.  Tandecarr, 
175  N.  T.  440,  67  N.  B.  918. 108  Am.  8L  Bep. 
781;  SL  &,  199  U.  8.  662,  26  Sup.  Ot  144,  60 
L.  Bd.  805;  Adams  t.  BCilwankeek  144  Wis. 
877.  120  N.  W.  61B,  48  L  a  A.  (N.  S.)  1066; 
S.  C,  22S  n.  S.  572,  88  Sup.  Ct  610,  57  L. 
Bd.  071.  decided  Hay  12,  1918.  It  is  not  "an 
dement  In  the  liberty  seeored  by  tbe  Constl- 
tntlon  of  the  United  Statea  that  one  person, 
or  a  minority  of  persons,  reading  In  a  com- 
mnnlty  and  enjoying  the  hearts  of  Its  lo- 
cal  goremment^  shonld  have  die  powers  of 
snbordlnadng  the  welfare  and  safe^  of  the 
entire  p(viilftti<m  to  their  notions  of  what 
may  be  flie  best  means  of  aafegnarding  the 
health  of  fliat  commnnlly.  Jacobson  t.  Mas- 
sadmsetts,  197  U.  8. 11.  88,  25  Sup.  Gt  868. 
866  (49  L.  Bd.  648,  8  Ann.  Gas.  766). 

Judgment  afflrmed. 

OS  Gk.  App.  764} 

PHILLIPS  ft  CREW  GO.  t.  DRAKE  «t  al 

(No.  6,043.) 
(Coort  of  Appeals  of  Qeorgfa.   Oct  81. 191S.) 

(Bp1Mu9  hp  ih9  CeerU 

JVDOHKirr  (I  786*)— LiBN— Priobitt— Saus. 

Where  personal  property  is  delivered  on- 
der  a  contract  of  conditioau  sale,  and  after- 
wards and  before  the  contract  has  been  re- 
corded ■  Jadgment  against  the  parchaser  is 
obtained  by  a  tMrd  person,  the  lien  of  the 
jndement  has  priority  over  the  vendor's  nnre- 
coroed  reservation  of  title.  The  case  is  con- 
trolled by  tbe  decision  of  tbe  Supreme  Court 
in  Soatbern  Iron  &  Eqnipment  Co.  v.  VoyleB, 
188  Oa.  258,  76  S.  B.  248,  41  L.  B.  A.  (N.  S.) 
376,  Ann.  Cas.  1913D,  869,  and  is  distincuiab- 
able  from  the  cases  ox  Conder  t.  HoUeman.  71 
Oa.  03,  and  American  Law  Book  Go.  t.  Bmns- 
wfck  Cross-me  Co..  12  Ga.  App.  269,  77  S.  B. 
104. 

[Bid.  Note. — For  other  cases,  see  Jadgment, 
CenL  Dig.  II 1868-1862;  Dec.  IHg.  |  786.«3 

Brror  from  Sworior  Oonrt,  Fulton  County ; 
Geo.  I*.  Bdl.  Judge. 

Claim  eaae  the  PbllUpa  ft  Grew  Com* 
pany  ualnat  John  Drake  and  oOiers.  Jadg- 
ment for  Drake,  and  dalmant  brings  enm. 
AlBnned* 


HMidrix  ft  SilTwmai^  <tf  ftWaahi,  tar  tfaln- 
dff  in  error.  Elvrtmi  Bias,  ft  BmcNSi^  «C 
Atlanta,  for  defbndant  in  error. 

RUSSBLL,  J.  Whitfield  and  others  exe- 
cuted a  promissory  note  to  John  Drake  in 
1008.  On  Uarch  17,  1011.  PbllUpe  ft  Grew 
Company  sold  to  Wbitfleld  a  piano  under  a 
conditional  sales  contract,  in  wMch  title  was 
reseired  in  seller.  In  1912  Drake  sued  (hl 
Whitfield's  note  given  in  1908,  obtaining  a 
judgment  in  December.  1912.  The  execution 
which  Issued  upon  this  Judgment  was  not 
filed  for  record  or  recorded  upon  the  genezai 
execution  docket  of  tbe  county.  On  February 
21,  1013,  it  was  levied  upon  a  piano  in  Whit- 
field's posseesion,  admitted  to  be  the  same 
piano  which  had  heea  sold  to  him  by  PfailllpB 
ft  Crew  Company.  At  the  time  of  the  levy 
there  was  due  upon  tbe  conditional  sale  cim* 
tract  an  unpaid  balance  of  something  more 
than  |100.  Tbe  contract  bad  never  been  re- 
corded. PbllUps  ft  Crew  Company  filed  a 
dalm  to  the  piano,  and  before  the  trial  of 
tbe  claim  case,  but  after  the  levy  of  Drakes 
fl.  fa.,  Uiey  filed  their  conditional  sale  con- 
tract for  record  in  the  tderk's  office  of  the  an- 
perior  court  Upon  the  trial  in  the  superior 
court  the  Judge  directed  a  verdict  in  favor 
ot  the  plaintiff  in  fl.  fa.  Bxception  is  takw 
to  fb&t  Judgment.  The  only  question  pr^ 
suited  by  the  record  is  whether  the  lirai  of 
the  Judfnnent  in  favor  of  Drake  Is  aupatw 
to  Phillips  ft  Grew  Company's  rsserration 
of  title. 

This  case  is  controlled  adversely  to  the 
plalntiif  in  error  by  tbe  de<d8ion  of  the  So- 
preme  Court  In  Southern  Iron  ft  Equipment 
Co.  V.  Yoyles,  138  Oa.  258,  75  8.  B.  248.  14 
L.  R.  A.  (N.  S.)  876,  Ann.  Gas.  1913D.  308: 
In  that  case  It  was  held  that  the  Uen  of  an 
attachment  obtained  after  the  execution  of  a 
conditional  bill  of  sale  which  had  been  Ille- 
gally recorded,  had  priority  over  the  condi- 
tional Ale,  notwithstanding  Uie  attadunoit 
was  founded  on  a  debt  antecedoit  to  the  con- 
ditional bill  of  sale.  The  statute  (GIvU  Code. 
I  3262)  provides  ttiat  an  unrecorded  or  a 
defectlvdy  recorded  mortgage  la  posQ^ned  to 
yomiger  Uens.  It  Is  pidnted  oat  hi  Oie  de- 
dstott  Just  dted  that  ttie  same  rules  corera 
the  priori^  ct  conditional  Ulla  of  sale,  aa 
affected  fay  leglstratimi.  as  govern  the  regla- 
tration  of  mortgagee.  In  the  present  case  Oe 
undisputed  evidenoe  ahovs  that  Drate  ob- 
tained a  Judgment  which  was  Junior  In  date 
to  the  conditional  sale  npoi  which  the  jflala- 
tiff  In  error'a  claim  of  title  waa  fennded.  The 
mere  fact  that  this  Judgment  waa  founded  19- 
on  a  debt  antecedent  to  tb»  oimdltlmua  sole 
did  not  iffevent  the  Judgment  ll»i  from  hav- 
ing priority  over  ttie  condltiaul  sala.  nw 
facts  of  the  caae  clearly  <n«Hi^pii^Hf  n  tnm 
the  cases  of  Oondw  v.  HoUonan,  Tl  On.  98, 
and  American  law  Book  Go.  v.  Bnmawick 
Cross^  Co.,  12  Oa.  Ai^  289,  77  8.  EL  lOf. 
In  both  of  these  cases  the  lien  under  wUA 
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priority  was  claimed  antedated  tlie  contract 
of  conditional  sale. 

A  judgment  creditor  whose  Uen  ia  obtained 
before  the  conditional  sale  is  made  la  not  one 
of  tbe  third  persons  referred  to  in  section 
3318  of  the  GItU  Code.  If,  however,  his  Hen 
is  acquired  after  the  conditional  sale  Is  made, 
he  does  come  within  the  terms  of  that  sec- 
tion of  the  Code.  While  the  debt  upon  which 
the  Jadgment  Is  founded  was  not  created 
upon  the  faith  of  the  debtor's  apparent  nn- 
conditional  ownersliip  of  the  property,  still 
the  lien  was  obtained  at  a  time  when  the 
possession  of  the  debtor  famished  presomp- 
tiTe  evidence  of  ownership,  and  It  is  for  this 
reason  that  the  Judgment  Uen  takes  priority. 
The  fact  that  the  execntlon  which  Issaed 
upon  the  judgment  was  not  recorded  upon 
the  general  execution  dodcet  of  the  county 
in  which  the  Judgment  was  rendered  would 
make  no  difference.  As  against  third  par- 
ties acting  in  good  faith  and  without  notice 
who  may  have  acquired  a  transfer  or  ilea 
binding  the  defendant's  property,  a  money 
judgment  against  him  would  not  be  a  lien 
upon  his  property  from  the  rendition  thereof, 
unless  the  execution  iasuing  thereon  be  en- 
tered upon  the  docket  within  ten  days  from 
the  time  of  its  rendition,  and,  if  not  entered 
within  ten  days,  the  Uen  dates  from  the 
time  of  such  entry  of  the  execution.  Civil 
Code,  I  8321.  This  section,  however,  has  no 
application  in  the  present  case.  The  plaintiff 
In  error  is  not  to  the  position  of  one  who  ac- 
quires title  on  the  faith  of  the  defendant's 
apparent  nnlncumbered  ownership  withont 
notice  of  the  Judgment  Uen.  Having  sold  the 
property  to  the  defendant  and  deUvered  it 
over  into  bla  possession  without  recording  its 
contract  of  conditional  sale,  it  took  the  risk 
of  creditors  of  the  defendant  acquiring  a 
lien  against  his  property.  The  owner  of  per- 
sonal property  sold  on  conditional  sale  can- 
not withhold  the  contract  from  record,  and 
then  enforce  the  reservation  of  UUe  against 
one  who  sut)8equenUy  obtains  a  Uen  at  a 
time  when  the  defendant  is  apparentiy  cloth- 
ed with  the  absolute  tiUe  to  the  property. 

There  was  no  error  in  dlrectins  a  rerdict 
finding  the  property  subject 

Judgment  afflrm«L 

(184  N.  a  M) 

STATE  V.  DANIELS. 

(Sapreme  Court  of  North  Carolina.    Nov.  12, 
1918.) 

1.  CanaNix  Law  ({  llSl*}— Afpxal— Oon- 
xznuANo»— Rkvisw. 

An  order  denying  a  continoance  is  not  re- 
viewable, unless  there  bas  been  an  abuse  of 
discretion. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Xaw,  Gent.  Dig.  H  8046-8049:  Dee.  Dig.  | 
USl.*] 

2.  Cbimihax  Law  (g  594*)— ConTiirDANO— 
Faoor  or  Facts  bt  Otheb  Witnesses. 

It  was  not  error  to  refuse  a  continuance 
for  absence  of  a  witness  who  was  a  fugitive 


tiom  Justice,  by  whom  accused  ea^ected  to 
prove  tliat  he  was  under  tiw  Influence  of  co- 
caine at  the  time  of  the  homicide  to  such  an 
extent  tliat  be  was  incapable  of  premeditation 
and  deUberation,  where  nothing  was  developed 
by  the  state  lodieating  that  accused  was  not 
in  the  fUll  posaeasion  of  Us  faculties  and  he 
claimed  that  he  could  prove  the  fact  that  he 
was  under  the  influence  of  cocaine  by  other 
witnesses,  but  introduced  no  proof  in  his  own 
behalf. 

[Ed.  Note^For  other  cases,  see  Criminal 
Law^Cent  Dig.  H  1321, 1S22, 1882;  Dec  Dig. 

8.  HOUOZDK    (I  282*)— PBUaniTATION— DE- 
LIBEKATION— -DAHAaXS. 

Where  defendant  killed  deceased  without 
provocation,  prepared  for  the  kiUing  by  arming 
himself  with  a  deadly  weapon,  and  just  before 
shooting  deceaaed  addressed  him  tv  saying:  "I 
am  talking  to  you,  damn  you,  I  don't  like  ypa 
nohow,  and  what  it  takes  to  kUl  you,  I  got  ir*— 
and  after  the  killing  suted  that  he  ^*wlshed 
be  had  got  one  more  damn  shot  at  the  Dunne- 
gan  nigger,"  the  evidence  was  sufficient  to  show 
premeditation  and  deliberation. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  480;  Dec.  Dig.  |  232.*] 

Appeal  from  Superior  Court,  Durham 
County;  Bragaw,  Judge. 

Gleve  Daniels  was  convicted  of  murder  in 
tlM  first  degree,  and  he  appeals.  Ai&rmed. 

This  is  an  Indictment  for  murder,  and  the 
prlaonor  being  convicted  of  murder  In  the 
first  degree,  appeals  from  the  sentence  of 
deattL 

The  prisoner  moved  for  a  continuance  on 
account  of  tlie  absatoe  of  Bidiard  dash,  who 
was  wltii  the  prisoner  before  and  at  tta  time 
of  the  killing,  and  by  whom  he  expected  to 
prove  Uiat  be  was  under  the  Influence  of 
cocaine  to  such  an  extent  that  he  was  in- 
capable of  iffemedltation  and  deUberation. 
The  motion  was  overmled,  and  the  prisons 
excepted. 

The  deceased,  71m  Dnnnegan*  was  killed  In 

the  daytime  In  the  dtf  of  Durham  on  the 
26tb  day  of  Jannary,  1932L  Bd  Cain,  offered 
by  the  state,  testifled:  "Was  Uvlng  In  Jann- 
ary, 1913,  on  Glmdale  avwue  in  the  northern 
part  of  the  dty  of  Durham;  knew  Oleve 
Daniels  and  Jim  Dnnnegan.  Had  known 
them  ft>r  10  or  15  years.  Jim  Dunnegan  is 
dead;  was  shot  Saw  the  shooting;  take 
place  on  Sunday;  thinks  deceased  died  on 
Monday  morning.  Went  to  the  burlaL  Shoot- 
ing took  place  about  60  yards  from  my  house 
on  Glendale  avenua  I  was  about  10  feet 
from  them.  Waa  standing  up  against  a  tree 
on  that  street  before  the  shooting.  Garland 
Smith,  Aaron  HoblM,  and  Joe  Hayes  were 
with  us.  Saw  Jim  Dunnegan  and  Bobertson 
comlug  up  from  Oori>oration  street,  coming 
towards  where  I  was  standing.  They  stopped 
and  went  to  talking.  These  two  Joined  us, 
and  made  six  of  us  there  In  all.  Cleve  Dan- 
iels and  a  white  feUow  named  Cash  was  on 
Geer  street  at  a  house  called  Agnes  Leath- 
ers', about  40  or  60  yards  from  where  I  was. 
Cleve  Daniels  went  to  Agnes  Leathers'  house, 
and  aftermrds  he  came  to  where  we  were 


•For  eUiar  eaws      same  toplo  and  seeUen  NUHBBR  In  Doc.  Dli.  A  Aid.  Dig.  K^-No.  itieUiiSKf  A] 


954 


79  SOCTHBASTBBN  BBPOBTBB 


(N.a 


standliig.  When  he  came  up,  Clere  Daniels 
says :  'What  did  you  say,  old  nigger?"  Never 
spoke  to  any  one  particularly,  was  talking 
to  the  whole  crowd,  and  no  one  gave  him  any 
answer,  and  he  said  so  a  second  time:  'What 
did  yon  say,  old  nigger?*  Jim  Dnnnegan  ask- 
ed him  who  he  was  talking  to,  and  he  said : 
'I  am  talking  to  yon,  damn  you.  I  don't  like 
you  nohow,  and  what  it  takes  to  kill  yon  I 
got  It'  He  pulled  out  his  pistol  and  flied, 
and  Jim  moved  hla  leg  like  that,  and  he  ahot 
again,  and  by  that  time  Jim  grabbed  his 
hand.  He  took  his  pistol  out  of  his  pocket 
and  pointed  it  right  level  at  Jim  Dnnnegan. 
Don't  know  whether  he  hit  him  the  first  time 
or  not ;  knew  he  bit  him  on  the  second  time, 
because  Jim  Dnnnegan  said  bo,  then  grabbed 
him.  The  shot  hit  him  somewhere  about  the 
abdomen  in  the  direction  the  pistol  was  point- 
ed. It  was  a  black  plstoL  I  think  a  Smith 
and  Wesson.  (Identifies  the  pistol,  which  is 
here  offered  in  evidence.)  Nothing  had  been 
said  between  Jim  Dnnnegan  and  Cleve  Dan- 
iels before  Daniels  stepped  np  and  asked  the 
question:  'What  did  you  say,  old  nigger?*  Jim 
Dnnnegan  had  been  with  me  about  five  min- 
utes before  Cleve  Daniels  came  np.  After  the 
second  shot,  Jim  Dunnegan  grabbed  Cleve 
Daniels  by  the  wrist,  and  after  he  caught  his 
wrist  he  snapped  three  more  times,  but  the 
pistol  tailed  to  go  off.  Jim  Dnnnegan  did  not 
have  any  weapon;  only  he  took  the  pistol 
away  fiom  Cleve  Daniels  in  the  struggle. 
Afterwards  Cleve  Daniels  got  up  and  went 
down  to  bis  bouse  about  as  far  as  from  here 
to  the  back  side  of  the  courthouse.  Jim 
Dnnnegan  lived  on  Corporation  street,  about 
as  for  as  from  here  to  the  corner  of  Roxboro 
street.  The  only  other  words  spoken  were, 
Aaron  Hobbs,  Cleve  Daniels'  brother,  said  to 
Jim  Dnnnegan,  'He  has  shot  you  once,  why 
don*t  you  beat  bell  out  of  him?'  Jim  Dun- 
negan did  not  do  anytUng  after  he  got  Cleve 
Daniels  down  and  atmck  him  two  or  three 
times.  Jim  Dnnnegan  did  not  get  his  hand 
on  Cleve  Daniels  until  after  the  second  shot 
was  flred;  th^  were  about  six  feet  apart 
then.  Jim  Dnnnegan  bad  both  handa  in  bis 
pocket  Cleve  Daniels  got  the  gon  from  back 
here  somewhae  (indicating  Ids  hip  pocket). 
He  had  on  an  overcoat.  Don't  know  whether 
he  got  it  oot  of  his  overcoat  pocket  or  his 
hip  pocket  When  Cleve  Daniels  walked  up 
he  said,  'What  did  yon  say,  old  nigger?*  and 
didn*t  anybody  say  anyt^ilng  to  him,  and 
then  he  spoke  a  second  time  and  said,  'What 
did  yon  say,  idd  nigg^?*  and  Jim  Dunnegan 
said:  'Who  is  be  talking  to?*  and  Cleve  Dan- 
iels saldf  1  am  talking  to  yon,  God  damn 
yoo,  I  dont  like  you  nohow,  and  what  it 
takes  to  UU  yon,  I  got  it'  Then  be  drew 
fala  pistol."  CrosB-axaminaflon :  "The  oath 
was  not  supplied.  He  cnxsed  when  he  told 
Jim  Dunn^n  he  did  not  like  him  nohow. 
I  told  it  at  the  trial  before.  I  don't  know 
that  I  told  that  before.  I  know  he  cursed; 
know  there  was  a  damn  In  the  oath.  Flatol 


was  aimed  at  Jim  Dnnnegan,  and  the  shots 
were  l>am!  bam  I — ^just  like  that,  in  the  same 
direction  both  times,  Jim  Dnnnegan  did  not 
catch  hold  of  Cleve  Daniels'  hand  after  the 
first  shot;  did  not  tell  that  downstairs. 
Pistol  was  pointed  In  the  same  direction  both 
times,  one  shot  right  after  the  other,  and 
the  range  of  the  i^stol  was  not  changed  be- 
tween the  shots ;  pointed  both  times  at  Jim 
Dnnnegan;  fired  twice,  and  if  both  ballets 
left  the  pistol  it  hit  him  both  times ;  did  not 
swear  downstairs  that  Jim  Dnnnegan  ran  to 
Cleve  Daniels  and  said,  'Look,  the  negro  shot 
me  1*  and  grabbed  him  by  the  hand  as  he  shot 
the  second  time.  After  he  shot  the  second 
time,  Jim  Dunnegan  grabbed  him.  They  had 
had  no  trouble  at  all  that  I  know  of.  Dont 
remember  that  he  said,  'What  did  yon  say 
when  I  passed  here  before?*  He  went  by 
the  first  time  with  Mr.  Cash,  but  Jim  Dunne- 
gan was  not  there;  only  me,  his  brother. 
Garland  Snltt,  and  Joe  Hayes  was  tbet^ 
Jim  Dnnnegan  wasn't  thera  Don't  know 
how  long  It  was  from  the  first  time  be  went 
there  until  he  came  back.  When  Cleve  Dan- 
iels first  came  by  there  Jim  Dunnegan  wasnt 
there,  and  Aaron  had  two  dogs  playing  or 
fighting,  and  Cleve  Daniels  came  by  there  and 
asked  Garland  Sultt  about  the  dogs,  and  told 
him  he  would  get  him  when  be  came  hack, 
and  Jim  Dunnegan  wasn't  anywhere  abont 
there.  He  did  not  have  any  words  before 
with  Jim  Dunnegan.  There  was  no  tronUe 
with  Sultt  only  Cleve  Daniels  told  Garland 
Suitt  he  wonld  fix  him  when  he  came  back 
down  there.  Don't  remember  the  exact 
words,  he  told  him  something  about  fixing 
him,  damn  blm,  when  he  came  back.  Don't 
know  what  Cleve  Daniels'  condition  was.  He 
did  not  look  drunk  to  me.  He  did  not  look 
like  he  was  under  the  Infiuence  of  morphine 
or  cocalna  He  looked  like  he  always  looked. 
I  have  not  had  any  trouble  with  Cleve  Dan- 
iels ;  Just  had  fusses  like  negroes  always  do. 
I  did  not  dislike  him.  We  are  Just  as  nraCh 
friends  as  we  always  were.  Did  not  have 
any  trouble  the  day  before  that;  had  Just 
cut  his  hair  on  Saturday.  I  was  over  to  Us 
house  on  that  Saturday.  I  have  been  up 
for  taking  money  amy  from  Jim  Stmdwlck 
and  fighting  seven  or  ^ht  times.  Did  not 
get  mad  with  (Mere  Daniels  ttie  day  I  cut 
bts  hair.  Cut  hia  liair  on  Saturday."  Ke- 
direct:  "When  Cleve  Daniels  passed  hy.  Mr. 
Cash  waa  with  him  and  went  about  aa  £ar  u 
from  ben  to  the  station  house  btfcve  he 
came  back.  They  were  walking  along.** 

Bud  Robertson,  onotiier  witness,  teatliled 
to  snbstonttally  the  same  facts. 

Mary  Holman,  a  Bister  of  the  deceased,  testi- 
fled  that  she  went  to  the  home  of  the  prlsotwr 
after  the  shooting ;  "that  dere  Danlds  waa 
standing  on  the  porch  with  bis  wife,  Bedle, 
as  I  walked  np  and  said,  'Cleve  Daniels, 
what  did  yon  shoot  Jim  Dtmnegan  for?*  and 
he  said,  'I  have  not  shot,  no  damn  Jim.'  And 
I  looked  up  and  saw  Mr.  ^tm^^^^^ther 
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man,  and  I  said,  There  comes  the  policeman 
now.*  At  that  time  Clere  Daniels  shot  oat 
of  the  door  and  went  through  the  front  door 
and  oat  of  the  back  door,  and  tried  to  get 
brer  the  fence.  I  saw  him  after  they  arrest- 
ed him,  and  be  said  be  wished  he  had  gotten 
one  more  damn  shot  at  the  Dnnnegan  nif^er." 

The  prisoner  requested  his  honor  to  cbarge 
tbe  Jar?  that  there  was  no  evidence  of  pre- 
meditation and  ddlberatlon,  which  was  re- 
foeed,  and  he  excepted. 

3.  C  h.  Harris,  of  Baleif^  and  Manning, 
Kltdiln  St  Bverett,  of  Darham,  for  appellant. 
Attorney  Gtenexal  BU&ett  and  T.  H.  Oalwt, 
Aast  Atty.  Gen.,  for  tbe  Stat& 

ALLEN,  J.  [1]  We  have  given  careful  con- 
sideration to  the  entire  record,  and  find  no 
error  In  the  proceedings  in  the  superior  court 
Tbe  motion  for  a  continuance  was  addressed 
to  the  discretion  of  tbe  court,  and  the  ruling 
of  his  honor,  denying  the  motion,  is  not  re- 
viewable, unless  there  has  been  an  abase  of 
discretion,  and  we  find  none. 

[2]  The  killing  was  on  the  streets  of  Dur- 
ham, In  the  daytime,  in  the  presence  of  sev- 
eral witnesses,  and  Immediately  before  tbe 
shooting  the  prisoner  was  at  the  home  of  Ag- 
ues Leathers,  and  Just  after  was  at  his  own 
home  with  his  wife.  No  evidence  was  offered 
by  tbe  prisoner,  and  nothing  was  developed 
upon  the  examination  of  tbe  witnesses  for 
tbe  state,  indlcatli^  that  the  prisoner  was 
not  In  full  possession  of  bis  faculties.  His 
honor  was  therefore  fully  Jnstlfled  In  conclnd- 
Ing  that,  if  the  prisoner  was  under  the  Infln- 
ence  of  cocaine  at  the  time  of  the  killing^ 
as  he  alleged,  he  could  prove  the  fact  by  oth- 
er witnesses,  end  that  he  was  not  dependent 
upon  the  evidence  ot  Bud  Gain,  a  fugitive 
from  Justice,  who  might  never  return. 

[I]  There  was,  in  our  opluton,  sufficient  evi- 
dence of  premeditation  tfnd  deliberation  to 
Bnstain  a  conviction  of  murder  in  the  first 
dicre&  The  abeenoe  of  provocation;  the 
pr^ratlbu  of  a  deadly  weaimn;  the  lan- 
gmga  used  before  the  killing:  "I  am  talking 
to  TOO,  damn  yon.  I  don't  like  yon  nohow, 
and  what  It  takes  to  kill  yon,  I  got  U^—and 
after,  "that  he  wished  he  had  got  (Hie  more 
damn  shot  at  the  Dnnnc^^  nigger,"  are  dr- 
camstancM  toiding  to  prove  premeditation 
and  d^beration,  fit  to  be  considered  by  tbe 
Itizy,  and  this  evidence  was  submitted  to 
them  In  a  dear  diarge,  whldt  folly  protect- 
ed th»  ri^ts  of  the  prisoner. 

In  State  v.  McCkvmack,  116  N.  a  1036,  21 
S.  E.  694,  the  court  says:  "While  premedita- 
tion and  deliberation  are  not  to  be  Inferred 
aa  a  matter  of  course  from  the  want  either 
of  legal  provocation  or  of  proof  of  the  use 
of  provoking  language  yet  all  such  drcum- 
stances  may  be  considered  by  the  Jury  In  de- 
termining whether  tbe  testimony  is  Incon- 
sistent with  any  other  hypothesla  tlian  that 


the  prisoner  acted  uptm  a  deliberately  formed 
purpose.  State  v.  Puller,  U4  N.  O.  885  [19 
S.  B.  7971.  Kerr  (In  his  work  on  Homicide, 
section  72)  says:  Tne  question  wbethar 
there  has  been  deliberation  Is  not  ordinarily 
capable  of  actual  proof,  but  most  be  deter- 
mined by  the  Jury  from  the  circumstances. 
It  has  been  said  that  an  act  Is  done  with 
deliberatioD,  however  long  or  short  a  time  In- 
tervenes after  tbe  Intent  is  formed  and  before 
It  Is  executed,  if  the  offender  has  an  oppor- 
tunity to  recollect  the  ofTense.'  The  test  Is 
Invcdved  In  the  question  whether  the  accused 
acted  under  the  Influence  of  nngovernable 
passion,  or  whether  there  was  evidence  of 
the  exercise  of  reason  and  Judgment  The 
conduct  of  file  accused  Jnst  before  or  im- 
mediately after  tbe  killing  would  tend  at 
least  to  sbow  tbe  state  of  mind  at  the  moment 
of  inflicting  the  fatal  wound.  In  passing 
upon  the  question  whether  tbe  facts  In  a 
given  case  are  sufficient  to  show,  beyond  a 
reasonable  doubt  that  the  killing  was  done 
with  deliberation  and  premeditation,  while 
sudden  passl<»i,  aroused  by  provocation  that 
would  neither  excuse  nor  mitigate  to  man- 
slaughter the  killing  with  a  deadly  weapon. 
Is  sufficient  If  the  bomldde  Is  committed  un- 
der its  Immediate  Influence,  yet  the  want  of 
provocation,  the  preparation  of  a  weapon, 
proof  that  there  was  no  quarreling  Just  be- 
fore the  klUing,  may  be  considered  by  the 
Jury,  with  other  circumstances,  In  determin- 
ing whether  the  act  ehall  be  attributed  to 
sadden  Impulse  or  pranedltated  design." 
This  case  has  been  amiroved  in  State  v.  Lips- 
comb, 134  N.  C  694,  47  S.  BL  44 ;  State  T. 
Daniel,  189  N.  a  652,  SI  S.  E.  868;  State  T. 
Stackhonse,  162  M.  a  808,  67  S.  EL  704,  and 
In  other  cases. 
TbB  Judgmoit  most  be  affirmed.  Ko  erne 


(163  N.  C.  49B> 
J.  T.  McTBEB  CLOTHING  CO.  v.  HAY. 

(Sopreffle  Court  of  North  Carolina.   Nov.  13, 
1913.) 

1.  JVOaVXTfT  (I  71S*)  —  CONOLUSIVENISa  — 

Mattebb  in  issvb. 

A  judgment  upon  the  merits  is  a  finality 
as  to  the  claim  or  demand  in  controversy,  not 
only  as  to  every  matter  which  was  offered  and 
received  to  sustain  or  defeat  tbe  claim  or  de- 
mand, bat  as  to  any  other  admissible  matter 
which  might  have  been  offered  for  that  purpose, 
and  consUtutee  an  absolute  bar  to  a  subsequent 
action. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  ||  1068,  1066,  1009.  1234-1237. 
1239,  12d,  1247;  Dee.  Dig.  |  713.*] 

2.  JUDQHENT  (8  585*)— CONCLTTSIVENESS. 

A  Judgment  is  not  conclusive  in  a  aubse- 
quent  action  between  the  same  parties  upon  a 
different  dalm  or  demand,  but  In  such  case  ojh 
erates  as  an  estoppel  only  as  to  those  mat- 
ters In  issue  or  points  controverted  upon 
which  the  jodsment  is  rendered,  and  hence  a 
judgment  against  defendant  on  a  note  covering 
bU  sums  then  due  was  not  an  estoppel  as  to  a 


•For  other  oatas  see  iamo  topic  aod  awtloa  NUMBBR  la  Oso.  Dig.  *  Am.  Dig.  Ke7-No.[B9i«ae« 


866 


TO  SOimUlAfrCBBN  BEFOSTBB 


(N.a 


different  dain  or  eante  of  actUm  not  then  In 
inme. 

[Bd.  Note.— For  other  eases,  see  Judgment, 
Cent.  Dig,  »  1062-1064,  1067,  1073,  1081, 
1085,  108^1096,  1132;  Dec  Dig.  |)  685.*] 

3.  JuDQUifT  d  906*)— Rb8  Judicata— Bn- 

DBHOB  AS  TO  iDEHTmr  OF  IB8UKS. 

Under  a  claim  of  estoppel  by  judgment, 
extrinsic  psrol  evidence  is  aaMsaible  to  sbow 
the  material  points  and  th«  dedd<m  in  the  for- 
mer action. 

[Bd.  Note^Vor  other  easM,  aee  Judgment; 
Gent  Dig.  H  lfi23-1826;  Dm:  Dig.  |  9fi6.*]  * 

Appeal  from  Superior  Ooorb  Alamance 
Oonntr;  Peeblea,  Judge. 

Action  by  the  J.  T.  HcTear  Olothlng  Com- 
pany against  W.  E.  Bay.  Judgment  for 
defendant,  and  plalntifr  appeala.   New  trial. 

This  action  Is  to  recover  two  Items  of  an  ac- 
eonnt  tor  goods  sold  and  delivered;,  the  first 
Item  being  of  date  March  26,  1909,  for  ¥306, 
and  the  second  of  date  March  26,  1909,  for 
$13.{!0,  both  being  subject  to  a  credit  of 
$63  for  goods  returned,  leaving  a  balance 
due  of  $2115.60.  The  d^endant  denied  tbe 
indebtedness;  and  pleaded  an  estoppcA  by 
Judgment 

The  facts  a|^>earlng  of  record  In  regard  to 
the  estoppel  are  as  follows:  Prior  to  the  in- 
stitution of  this  action,  the  plalntllt  com- 
menced another  action  against  the  defendant, 
in  which  he  alleged  that  on  May  14,  1909,  the 
defendant  was  indebted  to  the  plalntUT  in  the 
sum  of  $1,002.28,  and  that  on  that  day  he 
executed  his  note  therefor  payable  In  install- 
ments ;  that  payments  had  been  made  there- 
on; that  default  bad  been  made;  and  that 
there  was  a  balance  due  the  plaintiff  of  $462.- 
78.  The  defendant  answered,  admitting  the 
all^atlons  of  tbe  complaint  except  he  al- 
leged that  be  was  oititled  to  an  additional 
credit  of  $40. 

At  January  special  term,  1911,  a  Judgment 
by  consent  was  rendered  in  said  action, 
which,  after  reciting  that  the  parties  had 
agreed  to  a  full  settlement  of  all  matters  In 
controversy,  adjudged  that  the  plaintiCF  re- 
cover $412.78,  which  was  the  amount  claim- 
ed by  the  plaintiff,  less  tbe  additional  credit 
of  $40  claimed  by  the  defendant  It  does 
not  appear  of  record  tliat  the  two  items  em- 
braced In  this  action  were  in  controversy  In 
the  first  action,  and,  on  the  contrary,  the 
account  attached  to  the  complaint  In  the 
original  action  shows  those  two  items  were 
not  due  when  the  note  was  oecnted,  and 
were  not  embraced  therein. 

On  the  trial  of  this  action,  tbe  plaintiff 
offered  a  witness  who  testified;  "I  live  at 
KnoxvlUe,  Tenn.  I  am  treasurer  and  credit 
man  of  tbe  McTeer  Olothlng  Company.  I 
am  familiar  with  the  books  of  that  company. 
I  know  about  the  time  the  note  was  given 
for  $1,000  as  Indicated  In  the  record.  At 
that  time  that  was  all  the  Indebtedness  of 
W.  E.  Hay  that  was  due.  but  not  the  entire 
amount  be  owed.  It  was  never  Intended  that 
tbe  note  abonld  oorer  anything  bat  the  past 


due  Indebtedness  at  the  time  the'  note  was 
glvoi.  The  items  now  sned  for  in  this  ac- 
tion were  not  dne  at  the  time  the  note  was 
glvoL  These  items  were  to  fall  dne  tbe 
October  following  the  mcecutlon  of  tbe  note. 
The  note  was  in  tbe  hands  of  the  collecting 
department  of  the  Credit  Clearing  House  all 
the  time  from  the  time  It  was  executed  nntU 
suit  was  brought  on  It  It  was  afterwards 
forwarded  to  W.  H.  Carroll,  attorney,  here. 
That  note  and  the  salt  upon  It  has  bem  set- 
tled. W.  B.  Hay  ordered  the  goods  sued  for 
by  l^r."  This  evidence  waa  withdrawn 
from  the  jury,  and  the  plaintiff  excepted. 

His  honor  submitted  the  followlns  lasoe 
to  the  Jury:  **(1)  Were  all  matters  at  Issue 
betwem  the  plaintiff  and  defendant  settled 
In  the  case  between  the  same  parties  at  tbe 
January  special  term,  1911?"— and  lnstmc^ 
ed  the  Jury,  if  they  believed  the  evidence  to 
answer  the  Issae,  "Tee,"  and  the  plaintiff  ex- 
cepted. 

W.  H.  GarzoU,  of  Barilngttm,  ter  appellant 

ALLEN.  J.  (after  stating  Oie  facts  as 
above).  [1, 1}  There  appears  to  be  some  con- 
fusion In  tbe  authorities  as  to  the  matters 
concluded  by  Judgment;  some  declaring  that 
It  estops  only  as  to  the  questions  actually 
litigated,  and  others  that  it  not  only  estops 
as  to  those  litigated  but  also  aa  to  all  that 
might  have  been  litigated  in  tbe  action. 

Tbe  apparent  conflict  arises  from  failure 
to  distinguish  between  the  difference  In  the 
causes  of  action ;  both  rules  ***<'ft<iiig  but  be- 
ing applicable  to  different  facts. 

Tbe  line  is  clearly  marked  in  Gromwdl  v. 
County  of  Sac,  04  U.  S.  861,  24  L.  Bd.  195i, 
which  has  been  approved  In  nnmerous  cases. 
In  which  the  court  says:  "The  questiona  pre- 
sented for  oar  determination  relate  to  the 
operation  of  this  Judgment  as  an  estoppd 
against  the  prosecution  of  the  present  action 
and  the  admissibility  of  the  evidence  to  con- 
nect tbe  present  plaintiff  with  the  former  ac- 
tl<m  as  a  real  party  In  interest  In  connid- 
ering  the  operation  of  this  Judgment,  it 
should  be  borne  in  mind,  as  stated  by  oonn- 
sel,  that  there  is  a  difference  between  the  ef- 
fect of  a  Judgment  as  a  bar  or  estoppel 
against  the  prosecution  of  a  second  action 
upon  the  same  claim  or  demand  and  its  effect 
as  an  estoppel  in  another  action  betweoi  the 
same  parties  upon  a  different  claim  or  cause 
of  action.  In  the  former  case  the  Judgment, 
if  rendered  upon  the  merits,  constitutes  an 
absolute  bar  to  a  subsequent  action.  It  la  a 
finality  as  to  the  claim  or  demand  in  contro- 
versy, concluding  parties  and  those  in  privity 
with  them,  not  only  as  to  every  matter  wbi<dk 
was  offered  and  received  to  sustain  or  defeat 
the  claim  or  demand,  but  as  to  any  other  ad- 
missible matter  which  might  have  beai  of- 
fered for  that  purpose  Thus,  fbr  example,  a 
Judgment  rendered  upon  a  promissory  note 
is  conclusive  as  to  the  validity  of  the  Inatro- 
ment  and  the  amount  due  a^on  it.  alUiong^  It 
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be  subsequently  alleged  that  perfect  6eteaa- 
es  actually  existed,  of  which  no  proof  was 
offered,  sncb  as  forgery,  want  of  constdera- 
tion,  or  payment  If  snch  defenses  were  not 
presented  in  the  action,  and  established  by 
competent  evidence,  the  sabseqnent  allega- 
tion of  their  existence  Is  of  no  legal  conse- 
qaence;.  The  Judgment  is  as  condoslre,  so 
far  as  fatnre  proceedings  at  law  are  con- 
cerned, as  thongh  the  defoises  never  existed. 
The  language,  therefore,  which  is  so  often 
used,  that  a  judgment  estops  not  only  as  to 
every  ground  of  recovery  or  defense  actually 
presented  in  the  action,  bnt  also  as  to  every 
ground  which  might  have  been  presented,  is 
strictly  accurate,  when  applied  to  the  demand 
or  claim  in  controversy.  Such  demand  or 
claim,  having  passed  Into  Judgment,  cannot 
again  be  broi^ht  into  litigation  betwe^  the 
parties  In  proceedings  at  law  upon  any 
ground  wbatevw.  But,  where  the  second  ac- 
tion between  the  same  parties  is  upon  a 
dlffmnt  claim  or  demand  the  Judgmoit  in 
the  prior  action  operates  as  an  estoppel  only 
as  to  those  matters  in  issue  or  points  con- 
troverted, upon  the  determination  which 
the  finding  or  verdict  was  rendered.  In  all 
cases,  therefore,  where  It  is  sought  to  apply 
the  estoppel  of  a  Judgment  rendered  upon  one 
cause  of  action  to  matters  arising  in  a  suit 
upon  a  different  cause  of  action,  the  Inquiry 
must  always  be  as  to  the  point  or  question 
actually  llUgated  and  determined  In  the  or- 
iginal action,  not  what  might  have  been  thus 
litigated  and  determined.  Only  upon  such 
matteni  la  the  Judgment  conclusive  In  an- 
other action.  •  •  •  It  is  not  believed 
that  tirare  are  any  casee  going  to  the  extent 
Oiat,  beeaose  in  the  prior  action  a  different 
question  from  that  actually  determined  might 
have  arisen  and  been  litigated,  therefore  such 
posslbla  queation  is  to  be  considered  as  ex- 
cluded trom  conatdeifttlon  in  a  second  action 
between  the  aame  parties  on  a  different  de- 
mand, although  loose  remarks  looking  In  that 
direction  may  be  foimd  in  some  opinions.  On 
jnindple,  a  point  not  in  Utigatim  In  one  ac- 
tion cannot  be  rec^ved  as  conclusively  set- 
tled In  any  subsequent  action  upon  a  differ- 
ent canae,  because  it  might  have  been  de> 
termlned  m  tlie  flrat  action." 

[t]  If  the -evidence  offered  by  the  plaintiff 
Is  admissible  and  true^  the  former  Judg- 
ment Is  not,  under  this  role,  an  estoppel  as 
to  the  cause  of  action  alleged,  because  It 
was  not  in  iasne  In  tha  former  actlui,  and 
IlilB  actlm  la  not  on  the  same  claim  or  de- 
mand. We  are  also  of  opinion  that  the  evl- 
d«ice  offered  by  the  plaintiff  is  competent. 

The  queetlon  was  decided  in  Yates  v. 
Tates,  81  N.  C.  401,  which  has  been  approved 
on  this  pcdnt  In  Bryan  v.  Malloy,  90  N.  G. 
613;  Baker  v.  Garrls,  108  N.  C.  227,  13  S. 
E.  2;  Jones  v.  Beeman,  117  N.  C.  263,  23 
S.  EL  248. 

In  the  Tates  Case  the  court  says:  *'A  ver- 
dict and  judgment  directly  upon  the  point  in 


issue  Is  as  a  plea,  a  bar,  or  as  evidence,  con- 
clusive upon  the  same  matter  directly  in 
question  in  another  suit,  not  extending,  to 
any  matter  coming  collaterally  or  Indden- 
tally  in  quratlon,  or  inferred  by  way  of  argu- 
ment. Duchess  of  Kingston's  Case,  2  Smith's 
Leading  Cases,  424.  This  became  a  rale  and 
Is  enforced  In  the  courts  upon  the  Idea  that, 
when  a  point  or  question  Is  once  litigated 
and  decided  by  a  verdict  and  judgment,  it 
was  justice  to  the  parties  and  good  policy 
that  the  same  should  not  again  be  dratvn 
into  contest  in  a  subsequent  suit  between 
the  same  parties.  And  to  give  effect  and 
application  to  the  principle,  the  rules  of 
pleading  required  it  to  be  availed  of  by 
plea  ct  the  judgmeit  as  a  bar,  or  estoppel 
or  aa  evidence  on  the  general  issn&  And 
anciently  under  the  system  of  pleading  con- 
ducive to  the  end  of  ascertaining  and  pre- 
serving in  a  permanent  form  the  material 
Issues  and  the  adjudication  thereof,  it  was 
held  that  the  record  should  not  estop,  unless 
It  showed  on  its  face  that  the  very  point 
sought  to  be  kept  from  a  second  conteet 
was  distinctly  presented  by  an  issue  and  ex- 
pressly found  by  a  Jury.  A  system  of  plead- 
ing more  general  and  loose  having  been 
adopted  end  allowed  at  this  day,  but  little 
of  the  ancient  certainty  of  allegation  and 
denial  is  now  required,  and  henoe  It  Is  dif- 
ficult if  not  impossible  to  ascertain  the  sub- 
ject-matter of  a  controversy  and  the  precise 
points  made  and  decided  by  a  mere  Inspec- 
tion of  the  record  as  formerly,  and  therefore 
it  grew  to  be  the  rale  that  it  was  not  neces- 
sary that  the  record  should  show  definitely 
the  precise  point  or  question  upon  which  the 
right  of  a  plaintiff  to  recover  or  the  validity 
of  a  defense  depeqded,  bnt  only  that  the  same 
matter  might  have  been  litigated  and  de- 
cided, and  that  Intrinsic  evidence  might  be 
admitted  to  define  what  the  question  was, 
its  materiality,  and  Its  decision  by  the  Jury. 
Young  V.  Black,  7  Craneh,  B65  [3  L.  Ed.  440] ; 
packet  Co.  v.  Sickles,  24  How.  333  [16  L. 
Ed.  650];  Wood  v.  Jackson,  8  Wend.  (N.  Y.) 
9  [22  Am.  Dec.  603];  Eastman  t.  Cooper,  15 
Pick.  (Mass.)  276  [26  Am.  Dec.  600];  1 
Qreenl.  Ev.  {  631.  The  rale  of  the  admis- 
sibility of  parol  testimony  In  support  of  the 
plea  of  estoppel  to  show  what  was  the  material 
point,  and  Its  decision  In  a  former  action, 
generally  prevails  at  this  day." 
.  We  are  therefore  of  opinion  there  la  error, 
and  a  new  trial  is  ordered. 
New  triaL 


on  N.  0.  4N) 
GOBBLB  et  aL  v.  ORRMLL  et  sL 
(Supreme  Court  of  North  Carolina.    Not.  12, 
1913.) 

1.  DivoBcx  (f  206*)  —  RMSAiHtHQ  Saxjb  or 

Pbopkett. 

During  the  pendency  of  a  anit  for  divorce, 
an  order  was  made  restraining  the  bDsbaod 
from  selling  his  land.    The  nual  judgmeat 
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awarded  alimony  and  appointed  a  receiTer  of 
the  land  for  the  purpose  of  applying  the  rents 
to  the  payment  of  the  alimony.  Held,  that  the 
injunction  was  Intended  to  operate  only  until 
the  final  decree,  and  hence  a  mortgage  of  the 
laud  by  the  owner,  and  the  sale  thereof  by  the 
mortguee  under  a  power  of  sale,  subsequent 
to  the  final  decree,  were  not  in  violation  of  the 
injunction,  especially  where  the  wife  received 
the  rents  in  full  and  waa  not  injuriously  affect- 
ed by  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  Si  600-003;  Dec  Dig.  |  206.*] 

2..ADTKRSB    POSSBSSION    ({    60^  —  HOSTIU 

Chabacteb  or  Posbession. 

Where  a  decree  of  divorce  granting  ali- 
mony appointed  a  receiver  of  the  husband's 
land  to  collect  the  rents  and  profits  and  apply 
them  to  the  payment  of  the  alimony,  but  he 
permitted  the  wife  to  take  possession  of  the 
land  in  discharge  of  her  claim  for  alimony,  her 
possession  waa  not  adverse  to  the  husbano,  es- 
pecially as  she  could  not  hold  adversely  to  the 
receiver  without  being  guDty  of  contempt  of 
court,  and  the  hosband,  having  been  deprived 
ot  his  possession  by  the  court's  jndnnent, 
diould  not  lose  Us  rights  by  Ids  enforced  fail- 
□re  to  protect  them. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession.  Cent  Dig.  f|  282-312,  823,  328; 
Dec.  Dig.  i  60.»1 

3.  ReCEITEBS  ({  71*>— NATTTBS  or  fiBCBIVKB'S 
POBSKSSION  AND  PROPKBTX. 

A  receiver's  possesaion  Is  tbat  of  tbe  court, 
taken  for  tbe  purpose  of  securing  the  thing  In 
controversy,  so  that  it  may  be  subject  to  such 
disposition  as  the  court  may  finally  direct 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  Sfi  127,  128;  Dec  Dig.  S  71.*3 

Appeal  from  Superior  Gonr^  Davidson 
County;  Justice,  Judge. 

Action  by  J.  H.  Gobble  and  others  against 
Cleveland  Orrell  and  others.  From  a  judg- 
ment for  plaintUtB,  defendants  appeaL  Af- 
firmed. 

This  Is  an  action  to  recover  tbe  possession 
of  land.  Hiram  Gobble  originally  owned  it, 
and  wblle  he  was  owner,  his  then  wlfe^  Are- 
na Gobble,  obtained  an  absblute  divorce  from 
him  at  January  term.  1880.  In  the  decree 
the  court  adjudged  that  alimony,  In  the  snm 
of  9400  per  annum,  be  paid  by  Hiram  Gob- 
ble to  the  plainttfF,  and  appointed  a  receiver, 
with  directions  to  "pay  out  of  the  rents  and 
profits  of  said  land,  or  the  proceeds  thereof, 
the  said  alimony,  according  to  the  terms  of 
the  decree";  that  Is,  (400  annually  until 
the  death  of  Hiram  Gobble,  and  $400  annual- 
ly In  four  equal  quarteriy  Installments  there- 
after. An  order  had  been  previously  Issued 
by  Judge  Graves  at  taU  term,  1878,  restrain- 
ing Hlram  Gobble  from  sell^  or  disposing 
of  Us  real  or  personal  property,  and  appolut- 
li^  the  same  person  as  receiver  to  take 
charge  of  the  personal  property,  but  not  of 
the  land.  Tbe  receiver  was  Erected  in  the 
prdlminary  order  to  sell  so  mudi  of  the 
IKrsonal  effects  described  therein  as  should 
be  necessary  to  pay  ten^rary  alimony,  flO 
a  month,  then  allowed  by  the  court  The 
final  Judgment  varies,  as  will  be  seen,  from 
the  preliminary  order  In  this  respect :  That 
it  omits   all   reference  to   an  Injunction 


against  eelling  the  land,  and  pots  the  tem- 
porary recover  in  du^Ee  of  It  and  the  pov 
sonalty,  for  the  purpose  of  aecnrlns  the  aUr 
mony  and  its  regular  payment  to  the  wUsw 
who  had  secured  the  divorce,  with  directions 
herdnbefore  stated.  Hiram  Gobble  married 
a  second  time,  and  in  1892  he  and  his  wita 
conveyed  the  land  by  mortgage,  with  power 
of  sale,  to  J.  H.  Ziomax,  who,  upon  default 
In  the  payment  ot  the  debt  secured  by  it, 
sold  the  land  undor  the  power  and  convey- 
ed It  to  Robert  H.  Gobble,  the  poidiaser, 
who  died,  leaving  plalntUCa  as  hts  heira. 
Hlram  Gobble  died  in  1810.  and  defsndants 
are  his  htSxa.  Arraa  Gktbble  died  In  AihU, 
1911.  Tlie  receiver,  who  was  a  brother  of 
Arena  Gobble,  collected  the  rents  of  the  land 
at  flrst;  that  Is,  after  the  first  decree  oC  di- 
vorce^ his  sister  remaining  on  the  land,  as 
she  bad  done  befiore.  The  evidence  la  not 
clear  as  to  whether  be  collected  the  rents  all 
the  time.  The  Jury,  under  an  Instmctton  of 
the  court  to  answer  the  issue  "Tes,"  retotned 
the  following  verdict : 

*'(1)  Are  tbe  plaintiffs  the  owners  and  en- 
titled to  the  tMMsession  of  tiie  lands  describ- 
ed in  the  complaint?  Answer :  Yes. 

**(2)  What  damage  are  plalntUb  entitled 
to  recover  of  defendants?   Answw:  flSO." 

Judgment  upon  the  verdict,  and  defendant 
appealed. 

Walser  &  Walser,  of  Lexington,  for  appel- 
lants. B.  B.  Raper,  of  Lexington,  tar  w- 
pellees. 

WALKER,  J.  (after  stating  the  fhcts  as 
abov^.  [1]  It  Is  ainiarent  that  plalntUEa  are 
the  owners  of  the  land,  unless  the  defted- 
ants  have  acQulred  It  by  inlioitance  twaui 
their  father,  who  had  mortgaged  It  to  J.  M. 
IiOmax;  it  bdng  afterwards  sold  fay  him  un- 
der the  mor^ge  to  Robert  A.  GobblCb  fa- 
ther of  plalntUb.  Deftaidants  contend  that 
Hlram  Gobble  sold  and  conveyed  Uie  land  In 
violation  of  an  injunction  issued  by  the  court 
In  the  divorce  suit,  and  that  his  deed  is 
therefore  invalid,  and  if  this  is  not  so,  Vtey 
claim  by  the  adverse  possession  ot  thdr 
mother  for  20  years  of  the  land  after  the 
decree  was  entered.  •  Bn^  In  our  twinlon, 
ttdther  defense  Is  good  or  available  In  lavr  to 
defeat  the  plalntlffa^  recovery.  In  tlie  flrst 
place,  it  Is  evldoit  that  the  court,  by  omit- 
ting all  reference  to  the  injunction  in  the 
final  decree  and  placing  all  of  the  property, 
both  real  and  personal.  In  the  hands  of  the 
recover,  with  instructtons  to  collect  the  rents 
and  vroOta  and  pay  the  alimony.  Intended 
to  dissolve  tbe  prior  injunction  as  being, 
perhaps,  unnecessary  and  futile,  the  receiv- 
er's possession  being  quite  snfDctott  to  aecore 
the  alimony  to  Mrs.  Gobble,  wMch  was  tbe 
object  in  making  the  order.  The  court  con- 
tinued the  possession  of  the  receiver  as  to  tbe 
personal  property,  and  enlarged  the  former 
order  by  giving  him  possession  and  control 
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of  the  land  for  the  porpose  of  his  resorting 
to  the  personal  property  and  the  rents  and 
profits  of  the  land  to  pay  the  amount  of 
alimony  as  it  matured.  The  clear  infereice, 
and  the  tme  constractLon  of  the  order  and 
decree,  which  must  be  taken  together,  Is  that 
the  injunction,  or  restraining  order,  lapsed 
or  ceased  to  operate,  and  the  recdvershlp  as 
to  all  the  property  was  snbstltcted  In  its 
place,  as  being  a  perfectly  adequate  and 
Buffldent  remedy  tor  the  preservation  of  the 
wife's  rights.  The  position  as  to  the  Injunc- 
tion, therefore^  cannot  be  sustained.  While 
the  point  is  not  presented  for  decision,  a 
reference  to  some  of  the  anthorldes  on  the 
question,  as  to  the  effect  of  an  Injunction 
upon  a  deed  made  In  Tiolatltm  of  It,  may 
not  be  out  of  place,  and  it  will  be  seen  that 
they  are  not  altogether  In  perfect  accord, 
some  holding  that  the  deed  is  voidable  only 
to  the  extent  of  preventing  its  Interference 
with  the  remedy  of  the  party  who  obtained 
It,  so  that  it  will  not  be  allowed  to  affect  a 
substantial  right  of  the  other  party,  or  to 
deprive  falm  of  a  substantial  Interest  If 
such  a  right  or  interest  Is  not  impaired,  the 
act  d(me  or  deed  executed  In  violation  of  the 
writ  is  permitted  to  stand,  or.  In  other  words, 
It  Is  always  subject  to  the  enforcement  of 
the  right  and  the  protection  of  the  interest 
The  other  authorltleB  seem  to  hold  the  act 
or  deed  to  be  void,  but  it  may  be  that  the 
apparent  conflict  can  be  reconciled,  if  proper 
attention  Is  given  to  the  facts  of  each  case 
decided,  and  the  necessity  of  protecting  the 
particular  right  involved,  extending  the  prln* 
dple  in  some  cases,  and  relaxing  or  modify- 
ing it  In  others,  to  suit  the  facts  and 
igendes  of  the  particular  case.  Butler  v. 
Nlles,  35  How.  Prat  (N.  T.)  829.  dtlng  Peo- 
ple V,  Sturtevant,  9  N.  T.  263,  59  Am.  Dec. 
536;  2  Spelling  on  InJ.  &  Extr.  Rem.  S 
1133;  Union  Trust  Co.  v.  S.  L  Nav.  &  Imp, 
Co.,  130  V.  S.  566,  9  Sup.  Gt  606,  32  Ii.  Ed. 
1043;  2  High  on  InJ.  S  1461;  Morris  v. 
Bradford,  19  Ga.  527.  citing  Jacksou  ex  dem. 
Webb  V.  Roberts,  1  Wend.  (N.  Y.)  485;  Farns- 
worth  V.  Fowler,  1  Swan  (31  Tenn.)  1,  55 
Am.  Dea  718;  Sellgson  t.  Collins,  64  Tex. 
314;  BlsseU  V.  Besson.  47  N.  J.  Eg.  580,  22 
AtL  1077;  Taylor  v.  Hopkins,  40  lU.  442; 
Ward  V.  BIlIups,  76  Tex.  466,  13  S.  W.  308. 
The  general  concensus  seems  to  be  that  the 
act  in  contravention  of  the  writ  of  Injunc- 
tion Is  not  only  punishable  as  a  contempt  of 
tbe  court's  authority,  but  will  not  be  allowed 
to  prejudice  the  right  and  remedy  of  the 
party  In  whose  Interest  It  issued,  but  wheth- 
er, subject  to  this  rule,  it  will  be  allowed  to 
stand  at  all  the  authorities  are  not  agreed. 
We  ref'M'  to  the  subject  In  passing,  as  the 
referoice  may  be  of  some  practical  avail  in 
tbe  future  It  does  not  affect  the  merits  of 
this  appeal,  as  we  bold  that  the  court  did 
not  continue  the  Injunction  permanoDtly,  con- 
ceding Its  power  to  do  so,  its  first  order  being 
merely  equlvalrat  to  one  enjoining  the  de- 
fendant acftiuBt  selling  the  land  to  the  bear> 


tng,  or  until  (he  matter  was  disposed  of  by 
a  final  decree.  But  If  It  had  been  continued, 
the  plaintiff  in  that  suit,  as  we  will  see,  was 
not  Injuriously  affected  by  Its  violation,  as 
it  was  Issued  to  protect  and  preserve  her 
right  to  alimony,  and  this  she  received  in 
full,  and  consequently  was  In  no  way  prej- 
udiced by  the  mortgage  to  Lomax  and  the 
subsequent  conveyance  to  Robert  A.  Gobble. 

[2]  The  other  position  advanced  by  de- 
fendants Is  equally  untenable.  They  ctaim 
that,  as  their  mother  was  in  possession  for 
20  years  adversely,  she  acquired  thereby  a 
title  to  the  land,  but  we  cannot  admit  the 
premise  from  whldi  this  conclusion  is  drawn. 
Her  possession  was  not  adverse.  The  re- 
ceiver, It  appears,  collected  the  rents  and 
profits  of  the  land  and  paid  them  to  her.  The 
land  was  in  the  custody  of  the  law,  through 
him,  and  the  Judgment  by  which  he  was 
placed  in  the  possesion  of  It  was  given  at 
her  request  She  could  not  take  possession 
of  the  land  and  hold  It  adversely  to  tbe  re- 
cover, without  being  guilty  of  a  contempt 
of  the  court  by  the  violation  of  its  order  is- 
sued at  her  Instance.  High  on  Receivers 
(3d  Ed.)  163. 

[3]  The  receiver's  possession  la  that  of  the 
court  taken  for  the  purpose  of  securing  the 
thing  in  controversy,  so  that  it  may  be  sub- 
ject to  such  disposition  as  it  may  finally  di- 
rect High  on  Recovers,  SS  134,  135,  et  seq. 
The  defendant  in  that  suit  was  put  out  of 
possession  by  the  judgment  as  the  receiver 
was  ordered  to  collect  the  rents  and  profits, 
and  was  entitled  to  control  the  possession 
for  that  purpose.  This  being  so,  tbe  law 
will  not  allow  tbe  possession  by  the  plaln- 
at  to  destroy  his  title,  while  he  was  thus 
forbidden  to  enter  and  assert  it  We  have 
an  ancient  mazlra  that  the  act  of  law  shall 
prejudice  no  man.  Broom's  Uaxims  (6th- 
Ed.)  marg:  ppw  127,  395.  The  maxim  wis 
applied  in  Isler  v.  Brown,  66  N.  C.  557,  and 
Howell  T.  Harrell,  71  M.  a  161,  to  prevent 
the  loss  of  a  right  by  inaction  or  posslveness 
caused  by  its  order.  It  is  a  just  rule,  and 
our  moral  perc^ttons  of  right  would  be 
rudely  shocked  if  any  other  were  allowed  to 
prevail  and  deprive  a  man  of  his  rights, 
when  by  the  act  of  the  court  or  the  law  he 
was  rendered  powerless  to  protect  or  pre- 
serve them.  Besides,  there  la  no  evidence 
here  of  notorious  and  adverse  possession 
under  a  claim  of  right  The  plaintiff  In  the 
other  case  evidently  held  the  possession  by 
consult  of  the  receiver,  and  her  occupation 
was  subordinate  to  his  dominion  over  the 
land  as  an  officer  of  the  court  She  received 
the  rents  and  profits  in  this  way.  In  dis- 
charge of  her  claim  for  alimony,  instead  of 
requiring  him  to  lease  the  land,  collect  the 
rents,  and  pay  them  over  to  her.  We  will 
not  pr^ume  that  she  intended  to  dp  a  wrong. 

Our  conclusion  Is  that  the  Instruction  to 
the  Jury  was  correct 

NO  error;  Digized  by  GoOglc 
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(Snprnne  Ooort  of  Nortb  GaroUna.  Mor.  1% 

1.  WrriraaaBs  (|  87*}— GoKPamrox— Kifowx.- 
■DGB  OF  Facts  TssTinKD  to. 

In  an  action  on  an  aecoant  for  groceriea, 
after  plaintiff*a  clerk  had  testified  that  he  pre* 
aented  an  account  to  defendant's  Inteabite; 
that  it  was  the  aama  account  preaented  on  the 
trial;  that  Intestate  said  it  was  all  right;  that 
he  wanted  to  settle  it  np;  and  that  the  wit- 
ness did  not  sell  any  of  the  goods,  the  intestate 
not  trading  there  while  he  worked  there— he 
waa  properlr  permitted  to  testify,  over  objeo- 
tion,  that  the  account  presented  was  for  gro- 
ceries, since,  while  the  witness  did  not  sell  any 
of  the  goods,  it  was  doubtless  apparent  from 
the  account  that  it  was  for  groceries. 

[Bd.  Note.— For  other  cases,  sea  Witaewes, 
Gent  Dig.  H  8&-87;  Dee.  Dig.  f  87.*] 

2.  ImsBEsr  d  18*)— Bom  Accooim— Wbbh 
Allow  ABU. 

Where  a  grocery  accomit  was  presented 
to  the  debtor,  who  promised  to  psy  It,  the  cred- 
itor was  entitled  to  interest  taerwo. 

[Bd.  Mote.— For  other  cases,  see  Interest, 
Gent  Dig.  K  32-34;  Dec:  Dig.  1 18.*] 

Appeal  from  SQperl<tt  Goart,  Qnllford 
Goun^ ;  Shaw,  Judge. 

Action  by  C.  Scott  and  anothw,  trading 
as  G.  Scott  &  Co.,  against  L.  Scott  Reynolds, 
administrator  of  L.  M.  Scott  Judgment  for 
plaintiff,  and  dtfendant  appeals.  Affirmed. 

Ohil  action,  tried  at  September  term,  1913, 
upon  tbis  iBsae:  la  tbe  defendant  Indebted 
to  Uie  plaintiff,  and,  If  so,  In  what  amount? 
Answer:  1681.68,  wltb  leg^  interest  from 
NoTemb»  30,  1910,  to  present  date.  The  de- 
fendant  excepted  and  appealed. 

Adams  &  McLean,  of  Greensboro,  for  ap- 
pdlant^ 

BHOWN,  J.  [1]  This  action  is  brought  to 
recover  an  account  ft>r  groceries  alleged  to 
have  been  purchased  by  defendant's  intestate 
from  the  plaintiffs.  The  defendant  assigns 
error  because  the  witness  Mann  was  permit- 
ted to  testify  tliat  the  account  presented  to 
Lb  M.  Scott,  defendant's  intestate,  was  for 
groceries.  Tbe  witness  Mann  testified :  That 
he  works  for  C.  Scott  A  Co.,  clerk  in  the 
store.  That  be  knew  Levi  M.  Scott  That 
he  had  heard  tbe  testimony  of  Mr.  O.  Scott 
That  he  presented  the  account  to  Mr.  Levy 
Scott  That  be  took  it  and  looked  at  it  and 
said:  "That  Is  Mr.  Clarence  Scott,  Is  itr' 
Witness  said:  "Tes,  sir."  He  said:  "niiat 
is  all  right  I  am  titpectlng  some  divlduids 
from  some  Insurance  cases  aloi^  later  in  the 
spriug,  and  I  want  to  settle  that  itp"  Tbis 
Is  all  that  witness  said  to  him  about  It  That 
Mr.  Scott  to<Aed  at  tbe  account  when  he 
said  tt  was  all  right  and  had  the  account 
in  his  hands  wbrai  he  said  that  That  the 
amount  of  the  account  was  ¥631.63.  That  the 
acconnt  was  the  same  one  presented  her& 
That  this  is  the  account  he  presented  without 
the  interest  on  It    Upon  cross-examination 


the  witaass  testUM  that  It  ms  aonw  tbna 

right  affctt  the  first  of  Uw  jear  oC  im 
irtifln  he  prasantad  tha  acooont  to  Mr.  Soott; 
that  he  preosnted  It  to  him  In  Us  office,  right 
over  hare  near  the  oourtbouae.  On  redirect 
BTflmtnatlfln  witness  testified  that  he  did 
not  aen  any  of  the  goods  to  Mr.  Beott;  that 
Mr.  Soott  narar  traded  any  there  atfisr  ho 
went  to  murk  then  tat  If  r.  Scott  mtneas 
was  asked  this  qneatl«i:  "What  was  the 
account  yon  presented  to  Um  forf  Dtfend- 
ant  objected,  laie  court  ramarted!  *%  think 
it  la  comp^uit"  Defokdant  eze0pte&  Wlt> 
n^  answwed.  "For  grocerlea**  Wa  aae  no 
in»it  in  this  exception.  If  the  arldenoa  la 
beltored,  it  provea  that  tfaa  aooount  waa 
'duly  presented  for  pajmait  to  dafendanta 
Intestate,  and  that  ha  recognized  and  prom- 
ised to  jf*j  It  It  Is  true  the  witness  did  not 
personally  sell  the  goods,  but  the  fact  that 
they  were  groceries  was  donbtlflaB  apparent 
in  the  acconnt,  its^. 

The  remaining  assignments  of  error  have 
as  little  merit  aa  the  above,  and  need  no  dl» 
cusslon. 

[2]  Having  proved  to  the  satistectiOtt  of 
the  jury  that  the  acconnt  was  duly  present- 
ed, and  that  the  defeodantfs  Intestate  promis- 
ed to  pay  it  the  irialnttff  waa  dearly  mA- 
tied  to  interest 

No  error. 


(US  N.  C.  49) 

BREEDBN  T.  MINNEOLA  MFQ.  CO. 

(Suprems  Court  of  North  GareOna.    Nor.  tt, 

1918.) 

1.  Mastib  and  Sebvaitt  (M  286*)— Aonom 
roB  iNjimxBs— QmcsnoNS  ros  Jvbt. 

In  an  employe's  action  for  injuries,  wbere 
there  was  endence  of  defendanrs  negUgenee 
as  the  cause  of  the  injury,  the  question  was 
for  the  jury,  unless  plaintiff's  e'ridence  estab- 
lished contributory  negligence,  althooch  the 
jury  might  well  have  adopted  defendanrs  view 
that  the  iojury  was  caused  by  pbdntUTs  dtoo- 
bedience  of  ordera. 

[Ed.  Note. — For  other  cases.  See  Master  and 
Servant,  Cent  Dig.  »  1001,  1006,  1008.  1010- 
lOlfi,  1017-1033,  lOSO-KMUi,  lOM,  lOiU-lOeO; 
Dec.  Dig.  1  286.*] 

2.  Mastkb  and  Skbtart  si  286,  286*)— Ac- 
tions lOB  iNJUBnEs-OtntsnoHB  BOB  Jvn. 

In  an  employe's  action  for  Injuries,  evi- 
dence Acid  to  make  questions  for  Uie  jni7  as 
to  whether  plain  tiff  was  directed  to  dean  the 
machine  operated  by  him  while  In  motion, 
whether  the  rag  given  him  for  this  purpose  was 
a  safe  appliance,  whether  the  employer  failed 
to  instruct  him  as  to  the  operation  of  the  ma- 
chine  and  its  dangers,  and  whether  its  failure 
of  duty  was  the  cause  of  die  Injury. 

[Ed.  Note.— For  other  eases,  see  Ibster  aad 
Servant.  Gent  Dig.  H  1001,  1002.  lOOS,  1006; 
1007,  lOO®,  1010-1016,  1017-1033.  KSg-lOH 
1046^1050,  1063;  Dec.  Dig.  »  28it,  286.*] 

Appeal  tnm  Superior  Courts  Onnftwd 
County;  Shafr.  Judge. 

Action  by  De  Paul  Breeden  against  (he 
Mlnneola  Manufacturing  Company.  From  a 
judgment  for  plaintiff,  deftedant  amMali. 
Affirmed. 


•ror  ether  eases  see  same  Uvle  an4  secUen  NQMBSa  la  Dee.  Dig.  *  Am.  Dl^,^^^^l^rtf^|^|^;^aws 
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This  action  was  Instituted  to  reoover  dam- 
ages because  of  an  Injuiy  alleged  to  luTe 
beni  recelTed  vUle  In  tlie  voBioj  of  the  de* 
fendant  and  through  Its  negUgenoe. 

In  his  conqilaint  ttw  plalntUE  allegM  that 
he  was  Injured  at  2:40  o'dodc  of  the  after^ 
noon  of  Satorday,  Jannarj  2,  1909,  while 
cleaning  with  a  rag  fadd  ia  his  left  hand  a 
certain  part  of  a  tv^t^^vg  in««»Mn»  in  the 
cotton  mill  ot  the  defudant  at  OlbsonTUle 
while  the  was  In  motion,  and  that 

he  was  at  that  time  about  14  fears  of  age. 
The  complaint  contains  four  spedflcatlons  of 
neg^lgenoe^  to  wtt:  (1)  Fallnre  to  Instruct; 
CZ)  that  the  woik  assigned  to  plaintiff  "was 
antlnl7  too  lieaTT";  (8)  that  detoidant  faU- 
ed  to  (omUh  certain  appUuices,  to  wit' 
bmsbe^  in  general  and  apiffoved  use  for 
cleaning  machinery;  and  (4)  that  the  defends 
ant  required  the  pUlntlff  to  clean  said  ten- 
terlng  machine  while  running.  The  defend- 
ant In  Its  answer  denied  each  allegation  of 
negligence  and  ideaded  contrlbntory  neglt 
gecce,  assumption  of  risk,  and  the  three 
Tean^  statute  of  llmltatlws.  At  the  close  of 
the  plalntUTs  testimony  the  defendant  moved 
that  Qie  action  be  dismissed  and  for  judg- 
ment  as  In  the  case  of  nonsnlt  This  mo- 
tion was  oTermled,  and  defendant  excepted. 

The  defendant  offered  no  testimony  but 
prayed  the  court  In  writing  in  apt  time  **to 
dia^  the  jury  to  answer  the  first  Issue 
*No/"  -The  court  refused  to  Charge  as  re- 
Quested,  and  defendant  excepted. 

The  defendant  In  apt  time  In  writing  far- 
tiier  inayed  the  court  "to  charge  the  Jury,  If 
th^  answer  the  first  Issne  'Tea,'  to  answer 
the  second  Tee.' "  The  court  refused  to 
charge  as  requested,  and  the  defendant  ex- 
cepted. 

The  evidence  of  the  plaintiff  tended  to 
prove  that  at  the  time  of  hla  Injury  he  was 
14  years  old,  lacking  20  days;  that  he  had, 
iwlor  to  his  Injury,  worked  for  four  or  five 
years  In  various  cotton  mills  and  had  done 
quite  a  variety  oil  ,work,  beginning  with 
''picking  quills"  and  ending  with  the  opera- 
tion of  the  tentering  machine  on  which  he 
was  Injured;  that  he  had  for  several  months 
worked  In  the  room  In  which  the  tentering 
machine  was,  operating  the  stitching  machine 
and  glossers,  and  that  be  was  assigned  to  ojy 
erate  this  particular  machine  "about  eight  or 
nine  or  ten  days"  before  his  Injury ;  that 
prior  to  two  weeks  before  his  injury  the  de- 
fendant company  had  provided  Its  employes 
with  brushes  with  which  to  clean  machines, 
but  that  at  that  time  these  brushes  were  tak- 
en away  and  they  were  given  rags  and  waste 
instead;  that  when  brushes  were  used  for 
defining  his  hands  would  not  be  nearer  than 
two  feet  to  the  machine. 

The  plaintiff  testified,  among  other  things, 
as  fallows:  "It  was  my  duty  to  clean  the  ma- 
chine everywhere.  If  I  didn't,  I  had  to  go 
back  over  It  "Hiere  were  no  InstructlonB 
given  me  at  the  time  I  was  assigned  to  work 
on  this  machine  as  to  how  to  clean  it  and  op- 
erate it  tip  until  Saturday  b«Core  I  was 
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hurt  on  the  fbllowlug  Saturday,  X  had  a 
brush  to  clean  the  machine  with.  It  was  a 
brush-  mode  out  of  a  i4cker  stick  or  anything 
you  oonld  get  hold  ot,  so  that  It  was  tfbont 
«  8  fMt  lottg^  mads  ont  of  this  waip 
they  make  doth  out  of.  Tou  got  the  brush 
and  cut  notches  In  the  stick  end  tied  this 
piece  of  warp  on  this  Bti<^  The  handle  was 
fran  to  8  feet  long.  When  you  were 
cleaning  the  mM/thfn^^  with  a  brush  it  was 
necessary  for  you  to  pnt  your  hands  about 
two  feet  from  the  parts.  Mr.  Theodore  All- 
red  took  these  brushes  and  burned  them 
up.  When  he  came  around  and  took  the 
brushee  I  asked  blm  what  I  must  clean  up 
wiOi,  and  he  says,  'Ton  will  have  to  clean  vp 
the  best  way  you  can.'  I  says,  'I  am  gcdng 
to  swipe  me  a  bmdi  smnewhere  and  use 
that;'  and  he  says,  *You  can't  use  it  if  yon 
stay  tn  hoe.  Tou  will  have  to  get  ont  of 
hoe  If  yon  use  a  bnish.  You  can  ckan  up 
with  a  rag  the  best  you  con,  or  anything 
Oiat  yon  dmit  have  to  stick  In  there  that  will 
break  the  gears.'  Afta  they  took  up  the 
brushes  I  had  nothing  exc^  rags  to  clean 
up  widL  Neither  Mr.  Allred  nor  any  one 
else  warned  me  as  to  the  danger  In  cleaning 
this  modilne  with  a  tag.  I  was  hurt  about 
two  weeks  after  these  brushes  had  been  tak- 
en up.  I  was  on  my  knees  wiping  this  here 
piece  of  frame  that  goes  under  the  frame 
that  h(ddB  the  other  frame  to  it  The  piece 
that  testens  across  there.  I  was  wiping  this 
rod  wiUi  this  rag.  I  didn't  have  a  bmsh  so 
08  to  stand  outalde.  I  had  to  get  on  my 
knees  and  wipe  with  that  rag.  As  I  went 
to  pull  my  hand  out  the  wind  of  this  here 
chain  blew  the  rag  and  it  caught  in  the 
sharp  pointed  teeth  and  Jerked  my  hand 
right  under  this  here  wheeL  The  machine 
was  running.  The  reason  I  did  not  stop  the 
machine  to  clean  It  up  was  simply  because 
they  would  not  let  me  stop  the  machine.  The 
reason  why  I  did  not  stop  the  machine  to 
clean  it  up  was  because,  when  the  doth 
would  get  pushed  on  me  on  a  Saturday  eve* 
nlng,  I  had  to  ran  this  machine.  They  gave 
us  three-quarters  of  an  hour  to  stop  the  ma- 
chine and  clean  it  up,  fan  off.  Q.  Tell  who 
gave  you  the  instruction,  who  said  you  had 
to  run  it  and  clean  it  A.  Both  of  them  gave 
me  Instructions,  Mr.  Charley  Stout  and  Hr. 
Theodore  Allred,  both  gave  me  Instructions. 
Q.  State  what  Instructions  they  gave  you. 
A.  Told  me  I  could  not  stop  the  machine. 
Q.  About  cleaning  up  while  It  was  running 
or  not  rannlng?  A.  Yes,  sir;  could  not  stop 
the  machine  during  working  hours,  and  if 
I  wanted  to  clean  It  I  would  have  to  wait 
until  this  three-quarters  of  an  hour  came  and 
then  clean  it  or  clean  it  during  spare  times 
when  I  got  a  chance  or  stay  after  working 
hours  and  get  no  pay  for  it  It  would  take 
about  one  hour  and  16  minutes  to  dean  It 
like  they  required.  I  had  to  sweep  up  the 
floor  after  I  had  cleaned  up,  after  Mr,  Theo- 
dore Allred  inspected  the  machine.  I  said 
that  both  Stout  and  Allred  told  me  not  to  . 
stop  the  machine  In  ordeB,|ft,e?p§pU&cK)§le 
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do  not  know  at  what  honr  the  machine  stop- 
ped on  Saturday.  I  know  they  gave  ub  three- 
fourths  of  an  hoar  to  atop  the  ma^ne  and 
Bweep  up.  I  do  not  remember  whether  it 
was  6  o'clock  or  10  minutes  after  6,  when 
the  mill  closed  down  on  Monda7>  Tnesdar, 
Wednesday,  Thursday,  and  Friday.  I  think 
It  was  6  o'clock  the  year  nmnd.  On  Batnz^ 
day  I  think  it  was  4.  I  think  the  machinery 
idiat  down  In  the  finishing  department  on  Satr 
nrday  aftemotm  ahout  a  quarter  past  8. 
It  was  not  a  quarter  to  8.  tl%at  is  one  thing 
I  know.  It  shut  down  tor  ns  to  line  the  ma- 
chines np.  He  started  aroond  just  as  qnlck 
OS  we  started  to  line  up  the  machines,  went 
around  and  Inqtected  fiiem,  and  we  started 
to  swe^  the  floor.  That  time  was  not  gtren 
OS  In  which  to  clean  the  machines;  It  was 
glTen  us  In  which  to  line  np  the  machine 
and  sweep  up.  It  waa  not  given  ns  expressly 
for  cleaning  the  machine.  I  knew  that  If  I 
got  my  hand  cau^t  in  a  morlng  dialn  I 
would  get  hurt,  but  you  see  I  was  trying 
to  keep  out  of  it  I  was  trying  to  prevrait 
an  injury  to  my  person.  I  was  doing  what 
th^  required  me  to  do,  deanlns  the  machine. 
No  Instructions  were  given  to  me  as  to  clean- 
ing that  nuuOiina  I  knew  I  had  to  dean  It, 
and  clean  It  dean.  That  is  all  I  knew.  I 
knew  how  to  do  it  with  brashes.  I  didn't 
know  how  to  do  it  unless  I  got  down  with  the 
rag.  I  saw  Uie  chain  there  and  saw  the 
whed  then,  and  I  knew  it  my  hand  was 
cairled  by  the  chain  against  the  wheel  that 
it  would  hart  me.  A  lot  ctf  the  madiine  was 
nowhere  near  the  dmln  and  whed;  that  is, 
a  lot  tt  the  frame.  I  can't  tell  how  much. 
I  ffidn't  understand  the  nature  and  mechan- 
ism of  the  madilne  beft>re  I  was  assigned  to 
work  on  It.  I  knew  nothing  about  it  until 
he  told  me  to  run  it.  I  knew  how  to  keep 
the  doth  on  the  teeth;  knew  nothing  more 
about  it  I  knew  I  was  Ilkdy  to  be  hurt 
anywhere  In  there.  I  dont  know  that  I  knew 
it  was  dangerous  deanbig  that  part;  no, 
dr,  not  In  that  way.  If  I  had  had  a  brush 
It  would  not  have  been  dangerous  at  all.  The 
way  I  was  cleaning  It  then  I  dldnt  know 
that  I  was  liable  to  get  hurt  right  at  the 
present  time.  If  I  had,  I  would  not  hare 
deaned  It  The  chains  were  where  I  could 
see  them  undemea^  I  was  kneeling  down 
on  both  knees  and  the  moving  wheel  and 
chain  were  Immediately  before  my  eyes.  The 
wind  in  this  chain  could  have  blown  the  nig 
and  Jerked  my  hand.  The  rag  waa  tight  In 
my  hand,  gilded  tight  I  had  it  In  the  palm 
of  my  hand.  My  hand  ms  caught  before  I 
knew  It  The  dialn  Jerked  my  hand.  X 
knew  it  my  hand  got  In  there  it  would  get 
hurt,  but  I  didn't  Intend  for  it  to  get  In 
there." 

W.  E.  Marshall  testified  for  the  plaintiff 
as  follows:  "I  live  at  Durham.  I  lived  at 
GibsonTlIle  In  the  winter  of  1909.  I  lived 
there  5  years  and  7  months.  I  was  master 
mechanic  of  the  Mlnneola  Manufacturing 
Company*  the  defendant  I  was  in  their  em- 


ploy at  the  time  Paul  Breeden  got  hurt 
That  machine  is  something  like  SO  or  40 
feet  \ongt  and  the  machine  Is  to  stzMcfa  the 
goods,  to  weave  them  all  the  same  number  of 
Inches,  have  all  the  some  length.  Sprocket 
and  chain.  Obain  continuous,  one  on  each 
dde^  and  as  the  carriage  strikes  the  dialn  « 
each  side  the  chain  runs  contlnuoos,  with  a 
row  of  pins  about  like  clothes  pins  or  a 
little  larger,  sometliing  like  three-dt^itha  ot 
an  Indi  Img,  or  halt  an  IndL  Space  ot 
about  threoHrizteenths  of  an  Inch  apart,  whiA 
sets  them  pretty  thick.  As  these  diaina  z»- 
volve  they  catch  the  goods  h^  and  take  it 
out  a  certain  distance,  and  the  diain  widens 
out  That  machine  has  a  frame  on  eadi 
side  of  It  It  Is  supported  by  shafts  and  con- 
nections. At  the  opposite  end  some  rollOT 
which  takes  the  goods  off  and  folds  It  out 
Driver  on  the  macbiue  at  the  opposite  comer. 
Has  a  loose  and  tight  pulley,  and  a  short 
shaft  drives  that  pinion  Into  a  lai^  eear 
which  drives  the  machine,  operates  tlie  wbole 
machine.  Up  at  this  end  bade  here  wbere 
the  operator  sits  the  goods  is  taken  off  on 
the  table  behind,  and  that  goes  over  a  red, 
you  might  call  it,  and  goes  down  under  the 
platform  that  he  sits  on  and  comes  up  and 
raters  the  chain  right  here.  There  it  first 
strikes  It  That  chain  is  open,  exposed  on 
the  machine  most  of  the  way  around,  except 
a  small  piece  right  here  (Indicating^  wbere 
the  goods  come  over.  The  chain  is  open  all 
the  way  around.  The  chain  came  here  and 
came  around  the  sprocket  The  chain  was 
exposed  until  It  strikes  that  sprocket  which 
pulls  it  around.  The  whed  was  more  tbam 
three  or  four  inches  from  the  side  of  the 
carriage  which  reverses  backward  and  for- 
ward on  the  frame  of  the  machine.  The 
wheel  reaches  to  the  front  of  the  machine, 
all  except  a  little  shidd  there  to  stop  the 
goo^  pull  the  goods  ofT  until  It  strikes  the 
proper  pUwe  along  the  chain.  In  deaning 
the  machine  It  Is  necessary  for  one  to  get 
down  under  the  machine  when  he  is  clean- 
ing Lt  with  a  rag.  If  one  had  a  brush  as 
was  described  to  dean  the  machine  and  those 
parts  about  this  sprocket  whed,  h«  could 
do  that  without  getting  down  under  the  ma- 
chine, and  could  do  It  without  pladng  his 
hand  in  close  proximity  to  the  dialn  and 
wheels.  I  worked  for  this  def^dant  five 
years  and  seven  months,  I  had  been  thtftt 
something  like  three  years  before  the  Injury. 
I  know  that  this  defendant  company  used 
brushes  to  clean  their  machinery  up  until 
about  two  weeks  previous  to  the  time  of 
tiie  Injury  to  Breedra,  and  I  know  that  tida 
defendant  took  the  brushes  up  about  two 
weeks  previous  to  this  injury  and  they  burn- 
ed them  up.  I  worked  at  the  mills  at  May- 
odan  In  Rockingham  county,  at  Fries,  Va.,  at 
Spray  and  Glbsonvllle.  The  Mlnneola  was 
the  last  I  worked  for.  I  had  worked  for  the 
others  before.    Three  of  the  mills  that  I 

had  worked  for  used  brushea.  ..Ctae.tn  the 
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qdnnlDg  room  didn't  mw  long-bandied  bnuli- 
es,  nsed  short  bristle  bmshes." 

Tbe  Jury  returned  the  following  rerdlct: 

"(1)  Was  tbe  plaintiff  injured  by  tbe 
Ugence  of  the  defendant,  as  allied  In  Qie 
complaint?  Answer :  Yes. 

"(2)  ZHd  tbe  plaintiff  by  his  own  n^U- 
gence  contribute  to  bis  Injury,  as  alleged  In 
defendant's  answer?   Answer:  No. 

"(S)  What  damage,  if  any,  is  plaintiff  en- 
titled to  recover?    Answer:  fl,7IS0," 

Judgment  in  favor  of  the  plaintiff  upon  tbe 
verdict,  and  defendant  appealed,  aasignlng 
as  error: 

<1)  Tbe  refusal  of  tbe  court  to  allow  its 
motion  that  the  action  be  dismissed  and  for 
Judgment  as  in  the  case  of  nonsuit 

(2)  Tbe  refusal  by  tbe  court  to  give  defend- 
ant's prayer  "to  cha^  tbe  Jory  to  answer 
the  first  issue  'No.* " 

(3)  Tbe  refusal  by  tbe  court  to  give  de- 
fttidant's  prayer  "to  charge  the  lury,  if  they 
answer  tbe  first  issue  *Tes»*  to  answor  the 
MGODd  issue  *Tes.* 

F.  P.  HobgDOd*  Jr.,  of  Greensboro,  for  ap- 
pellfuit  Brooks,  Sapp  it  Hall,  of  Qreensboro, 
for  appellee. 

AhLBSS,  J.  (after  stating  fha  faets  as 
mboT^.  Thwe  is  no  controTersy  as  to  tbe 
law  goveming  ibis  case;  tba  defendant  ad- 
ndtdng  Oiat  It  was  Its  duly  to  famish  the 
plaintiff  with  suitable  and  reasonably  safe 
andlanees  and  to  instruct  Um  as  to  his  du- 
ties and  as  to  tho  dangras  In  oporadng  tbe 
■oachine  at  which  he  was  working  when  he 
was  Injured. 

The  contention  of  the  deCmdant  Is  that 
as  the  plaintiff  admits  that  tbe  mill  was  stop- 
ped on  Saturdays  for  the  purpose  of  dean- 
lug  the  machines,  and  that  he  had  other  op- 
portunities to  do  so  daring  the  week  when 
tlie  machine  m»  not  In  motion,.the  only  rea- 
Bonable  dednctlon  from  the  vbole  evidence 
fa  <bat  tbe  plaintiff  was  Instmcted  to  clean 
tlie  machine  when  at  rest,  and  not  to  do  so 
when  in  motion,  and  that  If  this  is  tme  the 
Tag  famished  the  plaintiff  was  a  reasonable 
and  safe  appliance  tot  cleaning  the  madilne 
not  In  motion;  that  there  was  no  need  of 
fnstmctlon,  because  then  was  no  danger  if 
IM  performed  bis  duties  as  he  was  told  to 
do;  and  that  the  real  cause  of  the  Injury 
to  tbe  plaintiff  was  his  disobedience  of  the 
order  not  to  clean  the  machine  when  in  mo* 
tlon. 

[1]  Hie  learned  counsel  for  the  defendant 
urges  this  contention  in  a  strong,  forceful 
argument,  which  convinces  us  that  there  was 
good  reason  for  asking  the  Jury  to  adopt  bis 
view,  but  it  does  not  satisfy  us  that  there 
was  no  other  reasonable  Inference  to  be 
drawn  from  the  evidence,  and,  if  there  Is  evi- 
dence of  negligence  as  tbe  cause  of  the 
Jury,  the  question  Is  one  for  tbe  jury,  unless 
the  evidence  of  the  plaintiff  establishes  con- 
tributory negligence  on  his  part. 


[t]  Tbe  position  of  tbe  defendant  Is  pred- 
icated upon  the  fiict  Ibat  the  plaintiff  was 
directed  to  clean  the  machine  when  at  rest 
and  not  to  do  so  when  in  motion.  No  wit- 
ness testified  that  this  instmction  or  order 
was  given,  and  tbe  plaintiff  testified:  "It 
was  my  duty  to  clean  the  machine  every- 
where. There  were  no  Instructions  given  me 
at  the  Ume  I  was  assigned  to  work  on  the 
machine  as  to  how  to  clean  It  and  operate  It. 
No  instmctlons  were  given  to  me  as  to  lean- 
ing that  machine.  Neither  Mr.  Allred  nor 
any  one  else  instmcted  me  as  to  tbe  danger 
In  cleaning  this  machine  with  a  rag."  If  the 
jury  accepted  this  evidence,  they  must  have 
found  that  the  plaintiff  was  performing  his 
duty  when  he  was  Injured  and  that  he  had 
not  been  instructed  to  stop  the  madiine  to 
clean  it  Again:  "I  said  that  both  Stout  and 
Allred  told  me  not  to  stop  the  machine  to 
clean  up."  "The  reason  I  did  not  stop  the 
machine  to  clean  it  up  was  simply  because 
they  would  not  let  me  stop  tbe  machine." 

When  the  defendant  took  the  brushes  from 
tbe  plaintiff  which  had  been  used  in  cleaning 
tbe  machine,  and  in  the  use  of  which  the 
hands  of  tbe  plaintiff  would  not  have  been 
nearer  to  the  machine  than  two  feet,  the 
plaintiff  said  to  tbe  foreman,  "I  am  going  to 
swipe  me  a  brash  somewhere  and  use  that 
and  he  said:  "You  can't  use  It  if  yon  stay  In 
here.  You  will  have  to  get  out  of  here  If 
you  use  a  brush.  You  can  clean  up  with  a 
rag  tbe  best  you  can,  or  anything  that  you 
don't  have  to  stick  in  there  that  will  break 
the  gears."  Were  not  the  jury  justified  In 
inferring  from  this  evidence  that  the  defend- 
ant expected  the  plalntlfF  to  clean  the  ma- 
chine while  In  motion,  as  otherwise  tbe  use 
of  a  brash  would  not  break  the  gears? 

There  is  also  evidence  that  the  brush  was 
taken  from  the  plaintiff  on  Saturday  before 
he  was  Injured,  and  that  prior  to  that  time 
the  machine  was  cleaned  with  tbe  brush 
while  In  motion,  and  as  the  plaintiff,  a  boy 
14  years  of  age,  had  been  Instmcted  not  to 
stop  the  machine,  it  was  not  unreasonable  for 
bim  to  conclude  thqt  he  was  to  clean  the  ma- 
chine in  motion,  in  the  absence  of  spedflc  In- 
stmctlons, which  he  says  were  not  given  bim. 

Tbe  excerpts  from  the  evidence  are  sub- 
ject to  the  criticism  tliat  they  are  taken  from 
different  parts  of  the  testimony,  and  that  all 
associated  evidence  Is  not  presented;  but 
while  this  is  true,  nothing  is  omitted  which 
is  necessarily  In  conflict  with  that  quoted. 

We  are  therefore  of  opinion  that  there  Is 
evidence  that  the  plaintiff  was  directed  tp 
clean  the  machine  in  motion;  that  the  rae 
given  bim  was  not  a  safe  appliance  for  this 
purpose;  that  tbe  defendant  failed  to  in 
struct  tbe  plaintiff  as  to  tbe  operation  of  the 
machine  and  Its  dangers ;  and  that  the  fail- 
ure of  duty  on  the  part  of  the  defendant  was 
the  cause  of  the  plaintlCTs  Injury;  and  fur- 
ther that  it  la  not  necessarily  inferred  from 
the  evidence  of  tbe  plaintiff  that  he  was  act- 
tog  to  disobedience  of  <"S|?».,,  GoOglc 
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TO  SOUTHBAerrBSN  BBFUBTBB 


It  fitUowB,  Oiexefoie,  tbat  Qiere  It  no  einoe 
In  orerrnllng  the  motion  for  nonsuit  or  In  re> 
faring  to  give  die  Inatrnctions  pniy«d  for. 

NovrroSi 


(1B3  N.  C.  KU) 

ORINOCO  SUPPLY  CO.  ct  aL  v.  MASONIC 
&  IQAJBTEBN  STAB  HOMB,  lac 
etaL 

(Sapcems  Oourt  of  North  Oaiollna.   Not.  12, 

IMS.) 

1.  MKOHAnxcs'  LxxnB  ({  118*)— Nonon  to 
OwHEB— Xna  voB  Notice. 

Under  Berisal  1906,  |  2019,  srlvins  snbcon- 
trftctois  and  laborers  furnishing  material  for  the 
building,  repairing,  and  altering  of  any  bouse 
or  improTement  on  real  estate  a  lien  on  such 
house  and  real  estate  for  their  labor  or  material, 
and  providing  that  the  sum  total  of  all  such  liens 
shall  not  exceed  the  amount  due  Uie  original  con- 
tractor at  the  (ime  of  notice  given,  section  2020 
requiring  subcontractors,  laborers,  or  material- 
men claiming  a  lien  to  give  notice  to  the  owner 
at  any  time  before  settlement  with  the  contrac 
tor,  and  proTidlng  that,  if  the  owner  shall  re- 
fuse or  neglect  to  retain  out  of  the  amount  dua 
the  contractor  as  much  as  shall  be  due  or  claim- 
ed by  the  subcontractor,  laborer,  or  materialman, 
he  may  proceed  to  enforce  his  lien,  and  that 
after  such  notice  is  given  no  payment  to  the  con- 
tractor shall  be  a  credit  on  or  disidiarge  of  the 
lien,  and  section  2021,  requiring  contractors  to 
furnish  to  the  owner  an  itemized  statement  of 
the  amount  owing  to  laborers,  etc.,  or  for  ma- 
terials, upon  delivery  of  which  it  shall  be  the 
owner's  duty  to  retain  from  the  money  due  the 
contractor  a  sum  sufficient  to  pay  such  laborers 
and  for  such  materials,  and  providing  that  any 
laborer  or  materialman  may  himself  furnish 
such  itemized  statement,  upon  delivery  of  which 
he  shall  be  entitled  to  all  the  liens  and  benefits 
conferred  thereby  as  though  the  statement  were 
furnished  by  the  contractor,  where  neither  the 
contractor  nor  materialmen  gave  notice  to  the 
owner  until  after  the  last  payment  by  him  to  the 
contractor,  the  claims  of  the  materuUimen  were 
not  a  lien  on  the  property. 

[Bd.  Note.— FOr  other  caiei,  see  Mechanlce* 
Liens,  Gent  Dig.  |  161;  Dec.  Dig.  1 118.*] 

2.  STjLTUTKS  <|  48*)- VArJDITT— Rbpuohanct. 

Pub.  Loc.  Laws  1911,  c  761,  amends  the 
general  mechanic's  lien  laws  (Revisal  1905,  Ifi 
2019-2021),  so  as  to  provide  that  the  owner  shall 
require  the  contractor  to  -furnish  him,  before 
paying  any  part  of  the  contract  price,  an  item- 
IteA  statement,  duly  verified,  of  the  amount  due 
any  person  for  materials,  tbat  the  owner  shaU 
pay  such  amount  to  the  person  furnishing  ma- 
terials, and  that  in  tbe  event  of  his  failure  to 
require  such  statement  the  rights  of  laborers  or 
materialmen  to  file  and  enforce  a  lien  shall  not 
be  affected  thereby,  and  provides  in  section  6 
that  It  shall  apply  only  to  Durham,  Rowan, 
Guilford,  and  Randolph  counties,  provided  it 
diall  not  apply,  nor  shall  it  be  enforced  in  Union 
and  Stanly  counties,  and  provided,  further,  that 
where  material  Is  furnished  by  any  person, 
Arm,  or  corporation  outside  of  Union  county  its 
pro^sions  shall  not  apply  in  the  collecUon  of 
such  debt,  but  the  law  now  on  the  statute  books 
shall  apply.  Seld,  that  «nch  act  is  contradic- 
tory, eelt-destructlve,  and  void,  and  cafnble  of 
no  construction  riving  it  any  force  or  effect, 
since  it  Is  expressly  made  Inapi^lcable  In  Union 
county  and  outside  of  Union  county. 

[Bd.  Note^— For  other  cases,  see  Statutes, 
Dee.  Dig.  {  48.*] 


3.  Statdtis  (I  246*)— Bulbs  ov  Coicbikuo- 
TiON— Local  Statutes, 

A  Bpedal  statute,  entirely  local  in  Its  na- 
ture, in  abrogation  of  tbe  general  law  of  tbe 
state,  should  be  strietly  oonetrucd. 
^[Bd.  Note;~^or  other  caasL  ees  Stntntei, 
Cent.  Dig.  I  82T;  Dea  DifrlMe.*] 

4.  Statdiss  (f  207*)— GoNaxsuoTiOH— iHOoir- 

SISTENT  PbOVISIONB. 

Where  the  proviso  In  a  statute  la  direct- 
ly contrary  to  the  purview  of  tbe  statnte,  the 
proviso  is  good  and  not  tbe  purview,  tieeanae  the 
proviso  speaks  the  later  intention  of  the  L^iala- 
ture. 

[Ed.  Note.— For  other  cases,  see  Statntea, 
Cent.  Dig.  I  284;  Dec.  Dig.  |  207.*] 

Appeal  from  Superior  Court,  Guilford 
County;  Shaw,  Judge. 

Action  by  the  Orinoco  Supply  Company  umI 
others  aghast  the  Masonic  &  Eastern  Star 
Home,  Incorporated,  and  others.  From  n 
Jadgnaent  against  1^  Oie  defendant  named 
appeals.  Reversed. 

W.  F.  Harding,  of  Charlotte,  for  appeUnnt. 
Cha&  A.  Hlnes,  of  Greensboro,  for  an;>ellee 
Wharton  Buildera'  Supply  Co.  L.  M.  Swlnk, 
Hastings  &  Whicker,  and  Manly,  Hendrea 
ft  Womble,  all  of  Wlnston-S&lem,  for  api^ 
lee  Orinoco  Supply  Coi. 


BROWN,  J.  This  Is  an  action  brought  by 
the  plaintiffs  to  subject  the  property  of  the 
defendant  to  a  lien  for  material  furnished  to 
the  Ange  Construction  Company,  a  contractor 
that  had  undertaken  to  erect  under  contract 
a  building  upcm  said  def^dant's  lot  in  Guil- 
ford county.  The  contractor  failed  to  com- 
plete the  building,  and  was  adjudicated  a 
bankrupt  Tbe  owner  completed  It,  and  ex- 
pended  more  than  the  contract  price,  asd  mt 
the  date  of  the  adjudicatUm  In  bankruptcy 
the  owner  owed  the  contractor  nothing 
None  of  the  creditors,  parties  in  this  cause, 
filed  any  notice  of  thcdr  claims  with  the  own- 
er prior  to  the  adludication  of  tbe  contractor 
in  bankruptcy,  except  the  Orinoco  Suiiply 
Company,  who  gave  notice  of  their  claim  on 
AprU  16, 1912,  but  this  notice  was  given  after 
the  last  payment  to  the  contractor  by  tbe 
owner  on  April  8,  1912,  and  at  the  time  tbe 
notices  .were  filed  nothing  was  owing  to  tba 
contractor  by  tbe  owner. 

[1J  Under  the  General  Lien  Law  of  this 
state  (Berlaal  1905,  H  2Sa»-30Zli  matwUl- 
men  have  no  Uea  for  materiale  fnmlsbed 
the  contractor  unless  the  contractor  files  with 
the  avmer  an  Itemlied  statemtfit  of  amoants 
due  for  material,  or  tbe  materlalmui  glTca 
notice  to  tbe  owner  of  ttie  amoont  dne  Um 
before  the  owner  makes  settlonent  with  tbe 
contractor,  and  thai  mly  as  to  sneh  amonat 
as  may  be  due  tbe  cwitractor  fnim  the  ownor 
on  Ita  contract  No  notice  havl^  been  siv^ 
en,  either  by  tbe  contractor  or  1^  tbe  ma- 
terialman, b^ore  tbe  paymoitB  wm  made  by 
the  owner  to  the  contracts,  and  tbore  beinc 
no  funds  tn  the  bands  of  tiie  ownw  due  th« 
contractor  on  bis  contract  at  tbe  time  JuOem 


•For  otber  cssss  set  sants  tople  and  section  NDHBBR  ta  Dse.  Dig.  ft  Aa.  Dig. 
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ttt  dalma  was  glren,  such  dftlms  cannot, 
under  the  genetal  statate,  be  a  Uen  on  the 
PTf^rty  Qt  ttie  ownw.  27  Ore  102;  Olark 
T.  Davis*  U9  N.  C  116.  26  a  HL  704.  ' 

[2]  But  the  plaintiffs  contend  that  Act 
1911,  c.  761,  Public  Local  Laws,  gives  them 
a  lien  on  defendant's  property,  Irrespective 
of  notice  to  the  owner,  and  without  regard 
to  his  Indebtedness  to  the  contractor.  The 
special  statute  provides  that  the  ovmer  shall 
require  the  contractor  to  famish  him,  before 
paying  any  part  of  the  contract .  price,  an 
itemized  statemoit,  duly  verified,  of  the 
amount  owing  any  person  for  materials  fur- 
nished, and  that  the  owner  shall  pay  such 
amount  shown  by  the  statement  to  the  person 
famishing  materials.  The  statute  further 
provides  that,  in  the  event  of  failure  of  the 
owner  to  require  the  itemized  statement  duly 
Terifled,  sncb  failure  shall  not  in  any  way 
affect  the  rights  of  the  laborer  or  material- 
man to  file  and  enforce  his  lien. 

IS]  It  is  contended  by  the  defendant  that 
Buch  special  statate  la  void  for  ambiguity, 
as  well  as  in  violation  of  the  federal  and  state 
Gonstltntions.  Section  6  of  the  special  stat- 
ute provides  that:  "Tbis  act  shall  apply  only 
to  Durham,  Rowan,  Guilford  and  Randolph 
GountleB:  Provided,  this  act  shall  not  apply 
nor  shall  It  be  enforced  in  Union  and  Stanly 
counties:  Provided,  fartiier  that  where  ma- 
terial is  furnished  by  any  person,  firm  or  a 
ooiporatlon  outside  of  Union  county  the  pro- 
▼Islons  ffiC  this  act  shall  not  apply  In  the  col- 
lection of  aald  debt,  bat  the  law  aa  now  on 
the  statate  botik  shall  apply.**  Tb\B  special 
statute,  attirely  local  tn  its  nature,  Is  In  abro- 
gation of  the  General  Lien  Law  of  the  state, 
and  undertakes  to  confer  on  the  fnmlshera 
ot  building  material  In  four  counties  pzlvi- 
leges,  legal  rights,  and  advantages  not  com- 
mon to  the  citlzeai  of  other  counties  In  the 
atata  Its  constitutionality  Is  doubtfoL  But 
we  are  not  called  upon  to  pass  upon  it,  as 
we  think  the  act  is  self-destructive  and  void 
on  its  face.  Being  in  abrogation  of  the  gen- 
eral law,  It  should  be  strictly  construed.  27 
Cyc.  20. 

[4]  It  has  long  been  held  that  if  a  proviso 
In  a  statate  be  directly  contrary  to  the  pur- 
view of  the  statute,  the  proviso  is  good  and 
not  the  purview,  because  the  proviso  speaks 
tlie  later  Intention  of  the  Legislature.  1 
Kent,  Comm.  430;  Potter's  Dwarris,  p.  118; 
Bacon,  Ab.  tit  Statuta 

It  was  held  by  all  the  Barons  of  the  Ex- 
chequer in  the  case  of  Attorhey  General  v. 
Oovemor  ft  Company  of  the  Chelsea  Water 
Works,  9  B.  ft  G.  835,  that  where  the  proviso 
of  an  act  of  Parliament  was  directly  repug* 
nant  to  the  jnirview  of  it,  the  proviso  should 
stand  and  be  held  a  repeal  of  the  purview, 


becanse  as  was  said,  "it  speaks  the  last  in- 
tention of  the  lawgiver."  It  was  compared 
to  a  will.  In  which  the  latter  part,  if  incon- 
sistent vfrlth  the  fwmer,  supersedes  and  re- 
vokes it 

Dwarris  says,  page  118:  "It  has  been  re- 
marked upon  this  case  in  Fitzgibbon  that 
a  proviso  repugnant  to  the  purview  renders 
it  equally  nugatory  and  void  as  a  repugnant 
saving  clause  and  it  is  difficult  to  see  why 
the  act  should  be  destroyed  by  the  one  and 
not  by  the  other,  or  why  the  proviso  and  the 
saving  clause,  when  inconsistent  with  the 
body  of  the  act,  should  be  destroyed  by  the 
one  and  not  by  the  other."  See,  also.  Rex 
V.  Justices  of  Middlesex,  2  B.  ft  A.  818; 
Townsend  v.  Brown,  24  N.  J.  Law,  80. 

In  Farmers'  Bank  v.  Halle  et  al.,  59  N.  Y. 
at  page  59,  the  opinion  says:  "A  saving 
clause  is  only  an  exception  of  a  special  thing 
out  of  the  general  things  mentioned  In  the 
statute,  and  if  repugnant  to  the  purview  la 
void.  •  *  •  The  ofiBce  a  proviso  is 
more  extensive,  it  is  used  to  qualify  or  re- 
strain the  general  provlidons  of  an  act,  or  to 
exclude  any  possible  ground  of  interpreta- 
tion as  extending  to  cases  not  intended  by  the 
Legislature  to  be  brought  within  its  purview. 
*  *  *  And  if  repugnant  to  the  purview  It 
is  not  void,  but  stands  as  the  last  expression 
of  the  Legislature."  '  As  between  conflicting 
provisions  of  the  same  statute,  the  last  In 
order  of  arrangement  will  control.  See,  also, 
the  following  pertinent  cases:  Hall  v.  Equa- 
tor Mining  &  Smelting  Co..  Fed.  Cas.  No. 
5.931;  Quick  v.  White  Water  Township,  7 
Ind,  670;  Ryan  v.  State,  6  Neb.  276;  Ex 
parte  Hewlet,  22  Nev.  333.  40  Pac.  96;  Pack- 
er V.  Sunbury  ft  H.  R.  Co.,  19  Pa.  211;  High- 
tower's  Lessee  v.  WeUs,  14  Tenn.  (6  Terg.) 
249;  Savings  Inst  v.  Makin,  23  Me.  860. 

The  statute  under  consideration  declares, 
on  the  one  hand,  that  It  shall  apply  only  to 
Durham,  Guilford,  and  Randolph  counties, 
and  especially  that  it  shall  not  apply  nor  be 
enforced  In  Union  and  Stanly  counties,  and 
on  the  other  hand,  it  provides  where  material 
is  furnished  by  any  persons,  firm,  or  (Wpora- 
tlon  outside  of  Union  county  the  provisions 
of  the  act  shall  not  uiply  in  Uie  pollectlon 
of  said  debt,  but  that  the  law  now  ca  the 
statute  books  shall  apply.  So  It  makes  no 
dlfferatce  whether  In  Union  or  out  of  Union 
the  statute  la  InaKilicable  to  the  facts  in 
this  case^  and  admits  of  no  construction 
which  can  give  any  force  or  effect  to  it 

We  are  led  to  the  conclusion  that  the  spe- 
cial statute  relied  upon  ^  the  plaintUEs  Is 
contradictory,  self -destructive,  and  void. 

Reversed. 

WALKBB  and  AlXflOV,  J  Jn  eoDcnrrlnc  In 
result 
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RAT.T.ARn  V.  LOWERT.  Sheriff,  et  aL 

(Supreme  Court  of  North  Carolina.    Nor.  12, 
1913.) 

L  JUBTICBS  or  THE  Pkacb  Q  128*)— Jodohsnt, 

— Collateraij  Attack. 

Where  a.  Jadgment  was  rendered  by  a  jus- 
tice of  the  peace  without  service  of  the  sum- 
mons  on  detendaDt,  but  the  summoni  bore  an 
indorsement  purporting  to  show  such  eervice, 
defendant's  remedy  vas  by  a  motion  before  the 
justice  to  set  aride  the  Ju^ment,  when  it  would 
be  the  justice's  du^  to  find  the  facta,  and  the 
serrioe,  appearing  valid  on  tiie  face  of  the  rec- 
ord, could  not  be  Impeadied  in  an  action  to  en- 
join uie  eervice  of  ezecotion  thereunder. 

[Ed.  Not&— For  other  caaee,  see  Justices  of 
the  Peace,  Cent  Dig.  11  402-407;  Dee.  Dig.  f 
128.'1 

2.  JoSnCEB  OF  THI  PKACB  (1  127')— JUDO- 

UEHT  —  VACAnna  —  Noticb  or  Motion  — 
Sebvicb. 

Notice  of  a  motion  before  a  justice  of  the 
peace  to  set  aside  a  judgment  recovered  by  a 
nonresident  plaintiff  for  want  of  service  of  the 
summons  might  be  given  by  publication  or  by 
service  on  plaintiff's  attorney  of  record. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S  401;  Dec  Dig.  |  127.*] 

3.  Justices  or  the  Peace  (|  127*)— Judq- 

llKHT^MOTION  TO  VACATE— STATING  EXE- 
CUTION—PBO  CK  D  UBE. 

Where  judgment  is  rendered  by  a  Justice 
of  the  peace  without  service  of  the  summons  on 
the  defendant,  docketed  In  the  ofBce  of  the  derk 
of  the  superior  court,  end  an  execution  thereon 
issued,  and  defendant  then  moves  to  set  aside 
the  judgment,  he  may  apply  to  the  derk  and, 
upon  giving  uie  required  bond,  have  the  execu- 
tion recalled  until  the  motion  is  finally  dispos- 
ed of. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  S  401 ;  Dec.  Dig.  {  127.*] 

4.  Appeal  and  E^saos  (8  171*)— Theobt  or 
Action  in  Lowbb  Coubt— Vaoatinq  Judg- 
ment. 

Where  a  person  against  whom  a  Justice  <^ 
the  peace  rendered  judgment  without  service  of 
the  summons,  instead  of  moving  before  the  jus- 
tice to  set  aside  the  Judgment,  brought  a  civil 
action  in  the  superior  court  to  enjoin  the  serv- 
ice of  an  execution  thereunder,  the  Supreme 
Court  could  not  e^en  by  consent,  treat  such 
action  as  a  motion  la  the  cause  in  the  Juatioe's 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  g{  1053-1063,  1006,  1067, 
1161-1165 ;  Dec.  Dig.  S  171.*] 

Appeal  from  Superior  Court,  Anson  Coun- 
ty; Adams,  Judge. 

Action  by  T.  J.  Ballard  against  R.  J.  Low- 
ery,  sherifT,  and  others.  From  an  order  dis- 
solving an  Injunctloii  and  dismissing  the  ac- 
tion, plaintifr  appeals.  Affirmed. 

The  defendants  S.  Lowmau  &  Oo.  were  dod- 
Toeldents  ot  the  state. 

Locktaart  &  Dunlap,  of  Wadesboro,  for  ap> 
pellflnt  Ovlledge  ft  Boggan,  of  Wadesboro, 
fbr  appeUees. 


BROWN,  J.  [1]  On  the  25th  day  of  Feb- 
ruary, 1011,  at  the  Instance  of  S.  Lowman  & 
Co.,  J.  H.  Benton,  a  Justice  of  the  peace  for 
Anaon  county,  Issued  a  summons  against  T. 
J.  Ballard,  returnable  the  Ist  day  (tf  March, 


1911.  On  February  27,  1911,  the  said  sum- 
mons was  returned  to  said  Justice's  court 
with  the  following  Indorsement:  "Served 
February  27,  1911,  by  reading  within  sum- 
mons to  T.  J.  Ballard,  defendant,  B.  J.  Low- 
ery,  sheritF,  J.  T.  Short,  deputy  sberiff." 
March  16,  1911,  eald  Justice  of  the  peace  ren- 
dered judgment  In  favor  ot  S.  Lowman  ft 
Co.  against  T.  J.  Ballard  In  the  sum  of  $173.- 
75,  with  interest  and  costs,  and  said  Judg- 
ment was  docketed  in  the  office  of  the  derfc 
of  the  superior  oonrt  of  Anson  conntTi  and 
upon  which  8.  Lowman  &  Go.  caused  execu- 
tion to  be  IssnedL 

Injunction  was  Issued  by  Br^mw,  Judge, 
at  the  Instance  of  T.  J.  Bollard  to  prercnt 
the  service  said  execution,  clalmtng  tliat 
no  summwis  had  ever  been  served  on  hlin  In 
the  original  cue  of  S.  Lowman  ft  Co.  against 
T.  J.  Ballard  b^ore  the  sold  J.  H.  B&atan. 
Justice  ot  the  peace.  Upon  the  return  day 
of  the  restraining  order  before  Adams.  Judge, 
the  latter  dissolved  the  Injunction  and  dis- 
missed the  action. 

We  are  ot  opinion  tliat  the  proper  proce- 
dure tor  the  plaintiff  to  pursue  is  to  move  be- 
fore the  Justice  of  tbe  peace  to  set  aside 
the  Judgment  It  Is  then  the  Justice's  doty 
to  find  the  facts. 

[t]  Notice  of  such  motion  may  be  gtven 
by  publication  or  by  service  upon  the  attor- 
ney of  record.  It  appears  upon  the  tSaoe  ot 
the  record  that  the  service  of  the  Justices 
summons  was  valid.  Thwtfore  it  cannot 
be  impeached  except  by  motion  In  that  came 
to  set  It  aside.  McKee  Angel,  90  N.  C. 
62;  Whltehurst  t.  Trans.  Go.,  109  N.  C  344. 
IB  S.  B.  937. 

It  Is  said  In  Thompson  v.  Notion  Co.,  160 
N.  a  025,  76  8.  B.  47S:  "It  the  Judgmoit  is 
rendered  In  the  absence  oC  the  defendant, 
and  the  process  Is  defective,  or  thne  te  tHe 
appearance  of  service  when  in  fact  none,  the 
defendant  may  move  before  tlie  Justice  to 
set  the  Judgmttkt  astda" 

[S]  When  sudi  motion  Is  lodged,  the  de- 
foidant  may  apply  to  the  clerk  and,  npoa 
giving  the  reqnteed  bond,  have  the  ececntimi 
recalled  until  the  motlui  Is  finally  disposed 
ot 

[4]  We  cannot  treat  this  fdvil  ai^n  orlgi- 
natlng  In  the  superior  court,  even  by  oon- 
sent,  as  a  motion  in  the  cause  la  a  jostloe's 
court 

Afflrmwd. 

an  N.  c.  *T& 
HcI^AIR  et  aL  v.  BOTD. 

(Supreme  Court  of  North  Carolina.    Nov.  12. 

1913.) 

707*)— Tax  Salu— Nonci— 


(I 
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1.  Taxation 

Deed. 

The  provision  of  the  statute  authoiixins 
the  sale  of  land  for  taxes  for  1897,  requirioc 
the  purchaser  to  serve  notices  on  the  owner  of 
the  land  and  peraona  in  poaseBslon,  and  make 
affidavit  of  such  service  before  the  parcbaaer 
sbould  be  entitled  to  a  deedMs  mandatoiy.  sad 
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hence  a  tax  deed  iuoed  for  the  taxes  of  that 
year  without  aach  affidavit  was  void. 

[Ed.  Note.— For  other  casea,  see  Taxation, 
Cent.  Die  ff  1426-1428;  Dec.  IHs.  f  707.*] 

2.  Taxatioit  (If  730,  742*)— Tax  SAua9~P0B- 

OHA81  BT  OOUNTT — EFFECT— FORECLOStTBS. 
The  Btatate  authorizing  the  sale  for  taxes 
in  1897  did  not  permit  the  count;  to  become 
the  absolute  purchaser  in  default  of  other  bid- 
den, the  county  being  authorized  only  to  fore- 
dow  the  certincate  of  purchase  or  deed  by 
court  proceedings  for  that  purpose,  and  the 
assignee  of  the  county  acquired  no  better  right 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Diir.  H  1463,  1481-1484;  Dec.  Dlff.  SS 
730.  742.*]  "  ^ 

3.  Taxation  ({  746*)— Tax  DsaDB—Exxcu- 

nOH  BX  SBSMlWr—TERUlSATlON  01  OFFICI. 

A  sheriff  after  his  term  could  execute  a 
deed  to  land  which  he  sold  for  taxes  during  his 
term. 

[Dd.  Note.— For  other  cases,  sea  Taxation, 
Cent.  Die;  11 1491. 1482 ;  Dee.  Dig.  |  74&*] 

4.  Taxation  (|  80G*)— Sauk-Pibboh  xn  Pos- 

SKSSION— BBUOVAI.  OW  CLOUO  OH  TiTU— 
LllUTATIONB. 

The  statute  of  limltatluis  cannot  avail  a 
defendant,  in  an  action  to  cancel  a  tax  deed 
as  a  cloud  on  title  of  plaintitFs,  who  were  in 
possession. 

[Ed.  Note. — For  other  casea,  see  Taxation, 
Cent.  Dig.  {S  1593-1597 ;  Dec  Dig.  |  805.»1 

5.  TAXATION  (I  788*)— Tax  Dibd— Rxoitam. 

The  rule  that  the  reciuls  in  a  tax  deed  are 
evidence,  either  conclusive  or  presumptiTe,  does 
not  apply  when  the  deed  itself  is  attacked  for 
noncompliance  with  the  statutory  prerequisites 
as  to  giving  notice  to  the  owner  and  parties 
in  possession,  before  ttie  execution  of  the  deed 
by  the  sherilL 

[Ed.  Note^For  other  cases,  see  Taxation; 
Cent.  Dig.  U  1556,  U57, 1669-1669;  Dee.  Dig. 
i  7S8.*] 

Appeal  from  Superior  Court,  Bldunond 
County ;  Bragav.  Judge. 

Action  by  John  F.  McNair  and  another 
agafuut  T.  F.  Boyd.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

John  P.  Cameron,  of  Rockingham,  for  ap- 
pellant Russell  &  Weatherspoon,  of  Laor- 
iuburg,  and  U.  I*  Spence,  of  Carthage,  for 
appellees. 

CLARK,  C.  J.  This  Is  an  action  to  remove 
a  cloud  from  title  by  canceling  and  setting 
aside  the  deed  executed  by  J.  M.  Smith,  sher- 
iff of  Richmond,  to  W.  K.  Strickland  Janu- 
ary 19,  1900,  in  pursuance  of  a  sale  of  land, 
therein  described,  tor  taxes.  The  lands  In 
controversy  were  listed  for  taxation  by  Peter 
Ij.  Fate  in  1897,  and  were  sold  by  J.  M. 
Smith,  sheriff  of  Richmond  on  July  4,  1898, 
to  satisfy  unpaid  taxes  thereon ;  no  purcbas- 
er  Ud  for  the  lands,  which  were  thereupon 
bought  in  by  the  county.  Thereafter  W.  K. 
Strickland  purchased  the  certificate  of  sale 
from  the  county,  and  the  sheriff  thereupon 
executed  a  deed  to  him.  The  plaintiff  intro- 
duced deeds,  showing  tliat  Peter  L.  Pate  own- 
ed the  land  at  the  time  the  lands  were  list- 
ed for  1897,  and  Indeed  showing  a  complete 
paper  title  back  to  a  grant  from  the  state, 
unlesB  the  same  was  divested  by  the  tax  deed 
referred  ta   It  was  also  In  invof  that  the 


plaintiff  D.  L.  Gore  has  since  succeeded  to 

the  title  of  Pate. 

[1]  The  statute  authorizing  the  sale  of 
land  for  taxes  for  the  year  1897,  and  the 
execution  of  a  deed  therefor,  rcQUlred,  as 
now,  the  purchaser  at  such  sale  to  serve  no- 
tices upon  the  owner  of  the  land  and  the  par- 
ties in  possession  and  make  affidavit  that 
such  notice  and  acts  required  by  the  statute 
had  been  compiled  with  before  he  was  enti- 
tled to  a  deed,  and  such  affidavit  must  be  reg- 
istered and  given  In  evidence  along  with  the 
tax  deed,  in  order  to  vest  title  in  such  pur- 
chaser. No  affidavit  was  made  in  this  case, 
and  the  tax  deed  was  therefore  luTalid.  Mat- 
thews V,  Fry„  141  N.  a  682,  64  S.  D.  379; 
King  T.  Cooper,  128  N.  a  347,  38  S.  E.  924. 

[2]  The  statute  In  force  at  the  time  this 
tax  sale  was  made  and  the  deed  executed 
did  not  permit  a  county  to  become  the  ab- 
solute purchaser  of  land  at  a  tax  salfc  But 
the  county  could  only  foreclose  the  certificate 
of  purchase  or  foreclose  the  deed,  if  such 
deed  had  been  made,  Instead  of  issuing  a  cer- 
tificate, and  the  assignee  of  such  county  is 
In  no  Iwtter  state  than  the  county.  Hence 
the  deed  from  Smith  to  Strickland  was  not  a 
conveyance  of  the  land,  but  at  most  the 
assignment  of  an  equity  under  which  to  insti- 
tute proceedings  for  foreclosure,  which  was 
not  done.  Wilcox  v.  Leach,  123  N.  C.  74, 
31  8.  E.  374;  Collins  v.  Bryan,  124  N.  O. 
738.  32  S.  B.  975;  Whitman  v.  Dickey,  124 
N.  C.  741,  32  S.  B.  974;  CJollhis  v.  Pettitt, 
124  N.  C.  726,  32  S.  E.  975;  Huss  t.  Craig, 
124  N.  C.  743,  32  S.  E.  974 ;  Kemer  v.  Cot- 
tage Co.,  126  N.  C.  356,  35  S.  E.  590;  Smith 
V.  Smith,  150  N.  0.  84,  63  S.  E.  177. 

In  CoUlns  v.  Pettitt,  124  N.  a  727,  32  S. 
E.  975,  there  was  a  dissenting  opinion  on 
this  last  point,  and  the  next  Legislature 
amended  the  statute  (Laws  1901,  c.  558,  S 
18)  by  requiring  the  sheriff  to  execute  a  deed 
to  the  county  or  Its  assignee,  wltbout  fore- 
closure. Tills  section  is  now  Revisal  2905. 
But  this  sale  took  place  under  the  statute  In 
force  prior  to  that  time. 

[3]  The  plaintiffs  tendered  the  amount  of 
taxes  due  on  the  lands  before  suit  brought 
Moore  v.  Byrd,  118  N,  C.  688,  23  S.  E.  968; 
McMillan  T.  Hogan,  129  N.  0.  814.  40  S.  E. 
63.  The  deed  could,  however,  be  executed 
by  the  sheriff  after  his  term  expired. 

[4]  The  statute  of  limitations  cannot  avail 
the  defendant,  since  the  action  Is  brought 
to  cancel  the  tax  deed  in  order  to  remove  a 
cloud  from  the  title  of  the  plaintiffs  who  are 
in  possession,  Cauley  v.  Sutton,  150  N.  C. 
330,  64  S.  E.  3;  Beck  t.  Meroney,  135  N.  C. 
632,  47  S.  E.  613. 

[B]  There  was  no  evidence  contradictory 
to  the  facts  above  recited,  and  the  court 
therefore  properly  charged  the  Jury  that  It 
they  believed  the  evidence  they  should  an- 
swer the  Issues  as  set  out  in  the  record,  which 
are  In  favor  of  the  plaintlffa  The  recltala  in 
the  tax  deed  are  evidence,  either  cgaclnslve 


•For  otltar  eases  im  same  toplo  and  seotlon  HUHBEIR  In  Dao.  Dig.  ft  Am.  Dig.  Key-No. 


coaclnsive  i 


968 


n  SOUTHiBABIBRM  BBFORTBB 


(N.a 


or  presumptlTe,  under  Qie  terms  of  the  stat- 
ute. But  this  does  not  apply  when  the  tax 
deed  Itself  Is  attacked  for  noncompliance 
with  the  prerequisites  as  to  glrlng  notice  to 
the  owner  and  parties  in  possession  before  the 
execution  of  the  deed  by  the  sheriff  (Revlsal 
288i),  and  when  the  evidence  Is  uncontra* 
dieted  that  the  lands  were  bought  in  by  the 
county  and  assigned  to  Strickland  who  there- 
by acquired  only  an  equity  foreclosure,  bat 
not  the  right  to  a  deed  from  the  ■herUE,  un- 
der the  law  then  in  force. 

The  decree,  therefore,  properly  adjudged 
npon  the  Issues  found  that  the  deed  from 
Smith  to  Strickland  should  be  canceled  npon 
payment  by  the  plaintiff  to  the  defendant  of 
the  taxes  due  on  the  land  on  June  e,  180S, 
with  20  per  cent,  per  annum  Intoest  thereon 
In  accordance  with  Om  atatoteb 

No  error. 

OSS  N.  C.  KU) 

SHBPHBBD  T.  NOBTH  GABOUNA  B.  GO. 

(SopMine  OouTt  of  Nordi  Carolina.   Mor.  12. 
19180 

1.  BaIXAOADS  (I  400*)— AOTXOM  VOB  IhJU- 
BXBS  TO  FXBSOira  OH  TBAOK— QmHONS  roB 
JUBT. 

Where  the  evidence  showed  tliat  a  bright 
and  intelligent  young  man  while  on  the  way 
to  his  home  found  a  croutug  blocked  by  a 
freight  train,  that  he  attempted  to  cross  some 
distance  from  the  crossing,  near  a  well-known 
and  mucb-used  crossing  n>r  pedestrians,  this 
evidently  being  the  I>eat  and  nearwt  route  to 
hia  home  under  the  circumstances,  that  it  was 
a  dark,  rainy  night,  and  that  be  was  run  down 
and  killed  by  a  freight  train  on  which  there  was 
no  headlight,  and  which  gave  no  signal  of  its 
approach,  defendant's  negligence  should  have 
been  submitted  to  the  jury,  and  a  nonsuit  was 
improperly  granted. 

[Eid.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1365-1381;  Dec.  Dig.  |  400.*] 

2.  Appeal  and  Erbob  ({  927*) — Review — Ap- 
peal 7B0U  Nonsuit. 

On  appeal  from  a  nonsuit,  the  evidence 
most  be  taken  in  the  light  most  favorable  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ceot  Dig.  »  2012,  2017,  8748.  3768, 
4024;  Dec.  Dig.  {  ^7.»] 

8.  Bailboads  (I  362*)— Opebation  or  Tbains 

—Equipment— Headlights. 

Under  Laws  1900,  c.  446.  requiring  rail- 
road locomotives  to  carry  an  eleetnc  headlight 
at  night,  the  failure  to  do  so  is  unlawful,  and 
constitutes  negligence  per  se. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ||  1246,  1247,  1248;  Dec.  Dig.  1 
862.*] 

Appeal  from  Superior  Court,  Alamance 
County;  Peebles,  Judge. 
,  Action  by  J.  B.  Shepherd,  administrator, 
against  the  North  Carolina  Ballroad  Com- 
pany. From  a  Jndgment  of  nonsuit,  plain- 
tiff appeals.  Reversed. 

W.  H.  Carroll,  of  Bnrlinfton,  for  appel- 
lant Parker  &  PaAer,  of  Graham,  for  ap- 
pellee. 

CI/ARK,  G.  J.  [1]  This  is  an  action  for 
the  wrongful  death  of  plaintiff's  Intestate, 


Lacy  Sbepherd.  Upon  the  admissions  la 
the  answer  and  the  uncontra^cted  testimony 
it  appears  that  Lacy  Shepherd  died  on  the 
morning  of  February  20,  1911,  from  injuries 
sustained  by  him  the  night  before  on  the 
track  of  the  defendant  at  Elon  College. 
He  lived  south  of  the  railroad,  and  about  a 
quarter  of  a  mile  west  of  the  station.  He 
was  about  14  years  of  age,  a  student  at  Eton 
Coll^,  and  waa  returning  home  from  a 
Christian  Endeavor  meeting,  which  had  been 
held  in  one  of  the  college  buildings  some  200 
yards  north  of  the  track.  His  usual  croesing 
place  going  to  and  returning  from  the  coUege 
to  his  borne  waa  at  Main  street  Immedtatrty 
west  of  the  depot  building.  On  approaching 
tula  croBslng  on  that  night  he  foond  Main 
street  Uoc^  by  a  long  firdght  tnla;  the 
fflgjnft  being  near  the  depot  building  and  the 
rear  of  the  train  extending  westward.  Ihe 
engine  was  shifting  cars  upon  the  tfdliig  by 
lantern  lli^t  The  ptaJntUfa  Inteatate  Just 
before  reaching  the  dqwt  left  hia  comrades 
and  attempted  to  cross  the  railroad  track 
at  a  pi^t  abont  76  yards  east  ot  the  said 
depot  There  waa  evidence  that  be  was 
knocked  down  and  run  over  by  the  train 
which  was  going  east  from  said  statioQ,  the 
engine  bdng  without  a  headlight,  and  no  alg- 
ual  of  any  kind  being  given  to  warn  him  ot 
its  approadL  His  left  leg  waa  caA  olC  en- 
tirely. He  was  a  bright  ^nng  man,  having 
perfect  eyesight  and  hearing,  and  in  gooA 
health  and  vigor.  The  testimony  is  uncon- 
tradicted that  it  was  a  dark,  windy,  cold, 
rainy  night,  and  that  the  train  was  witliout 
a' headlight,. or  light  ot  any  Und  showing 
its  approach,  and  that,  without  any  waming 
or  the  ringing  of  a  bell  or  the  blowing  of  a 
whistle  or  otherwise,  the  train  moved  out 
from  the  depot,  going  east,  and  Immediately 
after  it  had  passed,  the  screams  and  cries  of 
Lacy  Shepherd  were  beard.  Parties  went 
immediately  to  him,  and  found  him  lying  Jost 
north  ot  the  railroad  track,  and  his  foot  was 
lying  inside  and  Just  south  of  the  north  rail 
of  said  track.  The  place  where  the  accident 
occurred  la  within  the  corporate  Umita  of 
Elon  College,  and  was  very  near  two  foot- 
paths or  crossings,  used  by  pedestrians  Uvliig 
on  the  south  side  of  the  track  going  to  and 
from  the  college  buildings,  which  are  on  the 
north  side  ot  the  railroad. 

In  Heavener  v.  Railroad,  141  N.  G.  24S,  53 
S.  BL  513,  the  court  approved  an  Instruction 
that  if  the  defendant  "was  running  its  train 
throuE^  the  corporate  limltB  of  the  town  of 
Concord  and  the  track  whereon  the  train 
was  running  was  much  used  by  the  pubUc^ 
both  in  crossing  the  track  and  walking  on 
it,  and  the  Jury  should  farther  find  tttat 
on  the  night  alleged  it  was  running  Its  train 
at  a  rapid  rate,  without  any  headlight  or 
other  proper  s^nal,  and  while  so  mnnftag 
ran  over  and  killed  the  Intestate;  and  if  ttie 
Jury  ahoold  further  find  pom  the  cfrldence 
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that  if  there  had  been  a  proper  light  on  the 
engine,  or  if  the  bell  had  been  ringing,  the 
intestate  wonW  hare  had  notice  of  the  ap- 
proachlng  train  in  time  to  escape  the  dan- 
ger, and  that  the  plaintiff  by  reason  of  not 
baving  scch  notice  or  warning  waa  injared— 
then  sndi  tallare  to  hare  the  headlight  or 
other  proper  signal  was  oontlnning  negU- 
gence,  and  would  be  the  proximate  cause  of 
the  lnjni7.**  That  case  dtes  Stanley  t.  Bail- 
load,  120  N.  C.  S14.  27  8.  B.  27.  in  which  the 
defendant  was  h^  liable  where  the  intes- 
tate was  walking  at  nigjht  on  the  railroad 
track  and  waa  killed  by  being  stmck  1^  a 
train  which  carried  no  light  and  gave  no 
sdgnal,  and  that  it  was  error  to  Instract  the 
Jury  that  plalntiUf  coold  not  recover  if  his 
intestate  conld  hare  discovered  the  train 
by  ordinary  watchfulness  and  precaution, 
and  by  using  his  senses,  since  the  failure  of 
fba  defoidant's  train  to  carry  a  light  was  a 
omtlnnlng  negligence  and  tlie  proximate 
caose  of  the  Injury.  Stanley  t,  Bailroad, 
supra,  has  been  cited  In  many  cases;  see 
citations  In  Anno.  Edition.  Heavener  t. 
Ballroad,  aapra,  has  been  (dted  with  approval 
In  Morrow  t.  Ballroad,  147  M.  a  627.  61.  8. 
IB.  621,  iddeb  hdd  that  It  was  •vldene*  of 
negUgoiee  on  the  part  of  defendant  if  **0io 
plaintiff,  when  he  was  injured,  was  where 
people  in  tiie  Tldni^  were  accnstmned  to 
walk,  and  under  the  drcnmstancee  he  was 
entitled  to  notloe  of  Uie  approacli  at  Uie 
train  if  there  was  no  headlight  and  it  was 
BO  dark  that  he  oonld  not  see  It  in  time  to 
leave  the  tntkr  (citing  Pumell  t.  Ballroad, 
122  M.  a  8S2,  28  S.  B.  968;  Heavener 
Ballroad,  141  N.  GL  246,  68  S.  B.  618).  It  has 
also  bem  cited  In  Allen  v.  Ballroad,  1^  N. 
G.  268,  62  8.  B.  1079,  and  Hammett  T.  Ball- 
road. 167  NV  a.  822,  72  S.  B.  1077,  Which 
held  that  the  defendant  company  was  negli- 
gent where  the  intestate  was  killed  by  a 
freight  train  backing  along  its  track  "on  a 
dark  n^ht,  without  signals  or  warning," 
and  without  light  on  the  rear  car. 

Here  the  train  was  going  forward,  but  as 
there  was  evidence  that  there  was  no  light 
on  the  engine,  and  no  signal  ^ven,  the 
law  applicable  is  the  same. 

[2]  Tills  being  a  nonsuit,  the  evidence  must 
be  taken  In  the  light  most  favorable  to  the 
plaintiff.  Cotton  v.  Railroad,  149  N.  C.  220, 
62  S.  E.  1093.  But  Indeed  there  was  no 
conflicting  testimony.  The  evidence  was 
that,  his  way  home  being  blocked  by  a  long 
freight  train,  the  intestate,  a  bright  and 
int^gent  young  man,  was  struck  and  fatal- 
ly injured  by  the  defendant's  train  about  75 
yards  Mst  of  the  depot  building,  being  at 
the  time  at  or  near  a  well-known  andmudb* 
used  crossing  for  pedestrians;  that  he  was 
evidently  on  his  way  hom^  and  was  going 
the  best  and  nearest  route  to  get  there  un- 
der the  drcumstances;  that  it  was  a  dark, 
rainy  night,  and  that  be  was  run  down  and 
killed     a  freti^t  train  on  whi<di  tttere  waa 


no  beadUgh^  and  by  which  no  signal  of  any 
kind  was  given  of  its  approach.  Among  the 
numerous  cases  to  sustain  the  proposition 
that  this  was  negligence  can  be  cited,  in  id* 
dltlon  to  those  already  quoted,  Holman  v. 
Railroad.  159  N.  O.  44.  74  8.  E.  677;  White- 
sides  V.  Ballroad,  128  N.  O.  229,  38  S.  B.  878; 
Powen  V.  Railroad,  125  N.  a  370,  34  8.  B. 
B30;  Cox  V.  Railroad,  123  N.  C.  604,  81  S. 
E  848;  Pulp  v.  Railroad,  120  N.  C.  525,  27 
S.  E.  74;  Pickett  v.  RaUroad,  117  N.  C.  637, 
238.0.264,  80L.aA.2S7,  63Am.St  Rep. 
611. 

In  Bnipes  v.  Railroad,  162  N.  0.  42,  67 
S.  B.  27,  the  court  says:  **It  is  wcU  estab- 
lished that  the  employes  of  a  railroad  com- 
pany engaged  In  operating  its  trains  are  re- 
quired to  keep  a  carefol  and  continiunis  oat- 
look  along  the  track,  and  the  company  la  re- 
sponsible tat  injuries  resulting  as  the  proxi- 
mate consequence  of  their  negligence  U^  the 
performance  of  this  duty."  How  conld  this 
duty  be  perfiDrmed  in  the  nlShttime  In  the  ab- 
sence of  a  headHght?  To  the  same  effect, 
OulUord  T.  Ballroad.  154  N.  O.  607,  70  B.  B. 
393;  Edge  v.  Ballroad.  163  N.  a  214,  69  8.  B. 
74;  Sawyer  t.  Railroad.  146  N.  a  29.  58  8.  B. 
598,  22  L.  B.  A.  (N.  8.)  200;  Arrowood  T. 
Railroad,  126  N.  O.  629,  86  8.  B.  16L 

"mere  the  plaintifrs  intestate  was  killed 
by  the  engine  of  the  defendant  while  back- 
ing <m  a  dark  night  over  a  crossing,  without 
Hfbt,  signals,  or  other  waminft  in  a  thickly 
settled  community,  a  cdear  case  of  uegllgmce 
Is  made  oat,  and  without  other  evidence  the 
question  of  contrUbntory  negligence  does  not 
arise."  Gerrlnger  v.  Railroad,  146  N.  a 
32,  69  8.  B.  162  dn  which  the  concurring 
opinion  calls  attrition  to  the  statute  author^ 
Izlng  the  abolition  of  grade  crossings  and 
the  necessity  of  doing  so);  Pumell  v.  Rail- 
road, 122  N.  O.  832,  29  8.  B.  968;  Stanley  v. 
Railroad,  120  N.  C.  514.  27  8.  E  27;  Mayes  ?. 
KaUroad,  119  N.  C.  758,  26  S.  B.  148;  Lloyd 
V.  Railroad,  118  N.  a  1010,  24  a  B.  806^ 
64  Am.  St  Rep.  764. 

It  is  a  reasonable  Inference  upon  this  evi- 
dence that  If  the  train  had  been  supplied 
with  the  proper  headlight  the  plaintiff's 
Intestate  would  most  Ukely  have  seen  Its  aj)- 
proach  in  time  to  have  saved  himself  or 
the  engineer  could  have  stopped  the  train 
In  time  to  have  saved  his  life,  especially  as 
the  train  was  Just  pulling  out,  and  could  not 
have  attained  a  very  high  rate  of  speed.  If 
the  train  conld  have  been  stopped  In  time,  it 
was  nes^gence  not  to  have  done  so.  Sawyer 
V.  Railroad.  146  N.  a  24.  58  &  B.  698,  22  L. 

B.  A.  (N.  S.)  200;  Baker  r.  Bailzoad,  344  N. 

C.  36.  66  S.  B.  658. 

[91  The  statute  <Lam  1909,  c.  446)  now  re- 
quires every  engine  of  the  defendant  to  carry 
an  electric  headlight  at  night,  and  failure 
to  do  so  was  unlawful  and  per  se  negligence. 
This  of  itBelf  entitled  the  plalntUt  to  have 
this  case  sabmltted  to  the  Jury.  Bven  prior 
to  the  statatey  ftllure  to  cany  a'^eadli^ta 
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was  beld  to  be  negUgenoa^  WUUa  r.  Ball- 
zoad,  122  N.  0.  809,  28  S.  B.  841,  and  caaea 
Oum  dted  and  dtaUona  tbrnto  In  Anno.  Ed. 

This  case  diffen  from  Hoysta  t.  Ballioad, 
147  N.  a  861.  ei  &  B.  178,  relied  on  by  the 
defendant,  because  In  that  case  ttie  plalnUfl 
stepped  "In  front  ol  a  train  known  to  be  ap- 
proaching." It  also  difTen  from  the  other 
two  cases  cited  by  the  defendant  (Bea<^  r. 
Ballroad.  148  N.  a  16S,  61  a  B.  664.  and 
Bxmn  T.  Railroad,  164  N.  a  410,  70  S.  B. 
846,  33  L.  R.  A.  [N.  8.]  169),  In  that  in  those 
eases  the  deceased  were  killed  in  the  daytime 
while  walUns  on  the  track,  and  there  was 
evidence  that  they  did  not  look  and  listen 
for  the  approadiing  train. 

The  Judgment  of  nonsnit  must  be  rerersed. 


(163  N.  C.  464) 

DOOLBT  T.  SBABOARD  AIB  LINB  BT. 

CO. 

(Supreme  Oonrt  of  North  Carolina.   Nor.  12, 

1913.) 

1.  GoiTBTs  (i  97*)— Rule  of  Dkcibion. 

Id  coDStrning  a  federal  statute  the  state 
Supreme  Court  is  bound  by  the  couatruction 
placed  thereon  by  the  Supreme  Court  ot  the 
United  States  In  so  tar  as  it  has  oowtrued  the 
statnte. 

[Ed.  Note^For  other  cases,  see  Conrts,  Cent. 
Dig.  li  328-3SS;  Dee.  Dl»  1  97.*] 

2.  DSATH  d  SI*)— E^DISAI.  Bmfiatxbs'  Lu- 

BiuTT  Law— Right  to  Bbooveb— Depind- 

KNcT  or  Plaintift. 

Federal  Employers*  Liability  Act  AprU  22, 
1808,  c.  149.  S  1,  36  Stat.  65  (tf.  S.  Comp.  St. 
Supp.  1911,  p.  1322),  provides  that  every  inter- 
state carrier  shall  be  liable  in  damages  to  any 
person  suffering  injury  while  employed  by  sa<^ 
carrier  or,  in  case  of  death,  to  his  persooal 
representative  for  the  benefit  of  the  surviving 
widow  or  husband  and  children  of  such  employ^, 
and.  if  none,  then  of  such  employe's  parents, 
and.  If  none,  of  the  next  of  kin  dependratt  npon 
lucb  employs.  Cor  such  Injury  or  death  result- 
ing from  the  company's  nesligence.  The  act 
was  amended  by  Act  April  6,  1910,  c  143, 
S  2,  36  StaL  291  (U.  S.  Como.  St.  Supp.  1911, 
p.  1S2C0(  by  adding  section  9,  which  provides 
that  any  right  of  action  given  by  die  act  to  a 
person  suffering  injuries  shall  survive  for  the 
benefit  of  the  surviving  widow  or  husband  and 
children,  and,  if  none,  then  of  the  employe's 
parents,  and.  if  none,  then  of  the  next  of  kin  de- 
pendent upon  such  employ&  BM,  that  a  fa- 
ther may  recover  for  the  wrongful  death  of  an 
adult  son  merely  by  proving  a  reasonable  ex- 
pectancy  of  pecuniary  benefit  from  the  son 
without  showing  that  he  was  dependent  apou 
the  son ;  proof  of  dependency  being  regniied 
only  when  the  recovery  is  for  the  benefit  of  the 
next  of  kfn. 

[Ed.  Note.~For  other  cases,  see  Death,  Cent 
Dig.  Si  40-43.  71 ;  Dec.  Dig.  S  31.*] 

8.  Death  <|  76*)  —  AonoH  —  SumcisNCT  of 
HviDEKCE  —  Expectation  or  Pecdniaby 
BEnsnr. 

In  an  action  by  a  father  under  the  federal 
Employers*  LlablUW  Act  AprU  22,  1908,  c. 
149,  35  Stat  66  (D.  S.  Comp.  St  Supp.  1911, 
p.  1S22),  for  damages  for  the  negligent  death 
of  his  son  while  employed  on  an  interstate 
railroad,  evidence  held  to  sustain  a  finding 
that  plaintiff  had  a  reasonable  expectation  of 


gMudi^  benefit  from  dia  cimttnnanee  ot  the 

iBd.  Note.— For  other  cases,  see  Death,  Cent 
II  154r-177;  Dee.  DlgTl  70.*] 

4.  Death  (|  86*)— DAiuoEs-^AicoTniT— Fbd- 
■RAi,  Bhplotebs'  Lubiutt  Act. 

The  damages  recoverable  by  a  parent  for 
the  negligent  death  of  a  son  under  die  federal 
Employers'  LiabiUty  Act  April  22.  1908,  c  149. 
85  Stat  66  (U.  &  Comp.  St  Supp.  1911.  pL 
1322),  are  limited  to  such  loss  as  resalts  to 
the  rarent  because  of  being  deprived  of  a  rea.- 
•onable  expectation  of  pecuniary  benefit  1^  tile 
wrongful  death  of  the  employA. 

[Ed.  Note.— For  other  cases,  sss  Death.  Ocat 
Dig.  I  182;  Dec  Dig.  |  86.*] 

Appeal  from  Saperior  Goor^  New  Hanover 
Connty;  Justice  Judge. 

Action  by  J.  T.  Dooler  ssainst  the  Sea- 
hoard  Air  line  Railway  Company.  From  a 
Judgment  for  plalntur,  defendant  ajveala. 
Reversed  for  new  trial  In  part 

This  la  an  action  brought  under  the  federal 
Employers'  Liability  Act  of  1908.  as  ajnended 
In  1910,  to  recover  damages  for  wrcmgful 
death. 

The  first  sectl<»i  of  the  act  of  1908  Is  as 
follows:  "Section  1.  That  every  common  car- 
rier by  railroad  while  engaging  la  commerce 
between  any  of  the  several  states  or  terri- 
tories, or  between  any  of  the  states  and  ter- 
ritories, or  between  the  District  of  Colombia 
and  any  of  the  states  or  territories^  or  be- 
tween the  District  of  Golnmbla  or  any  of  ttie 
states  or  territories  and  any  foreign  nation 
or  nations,  shall  be  liable  in  damages  to  any 
person  suffering  Injury  while  he  is  employed 
by  such  carrier  In  such  commerce,  or,  In  case 
of  the  death  of  such  employ^,  to  hia  or  her 
personal  representative,  for  the  benefit  of  the 
surviving  widow  or  husband  «nd  children 
of  such  employ^ ;  and.  If  none,  then  of  sodi 
employe's  parents ;  and,  if  none,  then  of  the 
next  of  kin  dependent  upon  such  employ^,  for 
such  injury  or  death  resulting  In  whole  or 
Id  part  from  the  negligence  of  any  of  the  of- 
ficers, agents,  or  employes  of  such  carrier, 
or  by  reason  of  any  defect  or  induffldency, 
due  to  Its  n^llgence.  In  its  cars,  engines,  ap- 
pliances, machinery,  track,  roadbed,  works, 
boats,  wharves,  or  other  equipmCTt" 

The  amendment  of  1910  leaves  this  section 
as  it  is  in  the  original  act  and  adds  a  new- 
section  to  the  act  as  follows:  "Sec.  9.  That 
any  right  of  action  given  by  this  act  to  a 
person  sidEering  Injnry  shall  sorrtve  to  bis 
or  her  personal  rqiresentatlT^  for  the  bme- 
flt  of  the  BurviTing  widow  or  hnaband  mnA 
children  of  such  employe,  and.  if  nime,  tben 
of  suCh  employes  parents;  and,  if  none,  then 
of  the  next  of  kin  dependent  t^Km  sndi  em- 
ploy4,  but  in  snch  casM  there  shall  be  onlr 
one  recovery  for  the  same  Injury." 

The  plalntlfTs  intestate  was  23  years  of 
age  at  the  lime  of  his  death,  was  nnmarried, 
and  left  surviving  him  a  fathor  and  mother. 
The  evidence  shows  that  he  was  a  young  man 
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of  good  character  and  good  habits,  and  that 
he  was  strong,  healthy,  and  Industrious. 

The  father  testified  as  follows:  "I  am  fore- 
man tor  the  Tidewater  Power  Company, 
track  work  and  trestle  work.  I  think  I  have 
been  employed  there  now  about  12  years  and 
am  constantly  employed.  I  get  fiilr  wages, 
$100  a  month.  At  present  I  am  not  depend- 
ent on  my  son,  but  I  might  be  In  a  tew  years. 
At  present  I  would  be  glad  to  get  whatever 
help  I  can  geL  I  was  not  dependent  on  my 
son  a^t  the  time  of  Ma  death.  He  never  did 
leave  me,  bat  I  think  he  was  about  21,  as 
well  as  I  remember,  when  he  began  to  work 
tor  tiimttoif  He  went  to  work  for  the  Sea- 
board at  Monroe.  His  age  had  nothing  to 
do  with  his  leaving  though.  Up  to  the  time 
he  was  21,  he  gave  me  money  when  I  needed 
it  If  I  happened  to  be  short,  he  would  help 
me  sometimes ;  If  I  needed  money,  he  would 
give  It  to  me,  the  last  cent  of  it  He  could 
not  come  home  but  about  every  siz  montha 
Possibly  he  would  come  home  in  a  space  of 
about  three  months;  I  am  not  sore  about 
that  He  had  to  come  when  they  let  him  ofT." 

His  honor  charged  the  Jury  on  the  measure 
of  damages  that:  *^e  measure  of  damages 
for  loss  of  life  of  plaintifTs  intestate.  Is  the 
present  value  of  his  net  income,  and  this 
is  to  be  ascertained  by  deducting  his  net 
groSs  income  and  then  estimating  the  present 
valne  of  the  accnmnlatlon  from  such  net 
income,  based  upon  this  expectation  of  life." 
The  defendant  excepted.  The  defendant  mov- 
ed to  nonsuit  the  plaintiff  upon  the  ground 
that  it  was  neither  alleged  nor  proven  that 
the  father  and  mother  were  dependent  on  the 
son.  The  motion  was  oveimled.  and  the  de- 
foidant  excepted. 

J.  D.  Bellamy  ft  Son,  of  WUmlngton,  tor 
appellant  J.  O.  Garr,  ot  Wllndngton,  for  ap- 
pellee. 

ALLEN,  J.  (after  stating  the  facts  aa 
above).  The  appeal  presents  two  questions 
for  decision:  (1)  Can  an  action  be  maintained 
for  the  benefit  of  the  father  under  the  federal 
Employers'  Liability  Act  for  the  wrongful 
death  of  an  adult  son,  without  alleging  and 
proving  that  the  father  was  dependent  on  the 
son?  (2)  If  the  action  can  be  maintained, 
did  his  honor  instruct  the  Jury  correctly  as 
to  the  measure  of  damages? 

{1]  Both  questions  would  be  answered  in 
the  affirmative  if  we  were  dealing  with  an 
action  under  the  statute  of  this  state,  bat  the 
action  is  brought  under  the  federal  statute, 
and  In  so  Car  as  it  has  been  construed  by 
the  Supreme  Court  of  the  United  States  we 
are  bound  by  that  construction. 

[2]  We  are  referred  by  counsel  for  the  de- 
fendant to  three  recent  dedslona  of  that 
c^rt,  which  he  Insists  support  his  position 
that  dependency  must  be  alleged  and  proven 
in  all  cases.  Mich.  Cent  R.  B,  v.  Treeland, 
227  U.  S.  69,  33  Sup.  Ct  192,  67  L.  Ed.  417; 
Am.  B.  B.  Ca  T.  mdrlcksen,  227  U.  &  US, 


33  Sup.  Ct  224,  57  L.  Ed.  456;  Guif,  Col.  & 
Santa  F6  B.  R.  v.  McGlnuls,  228  U.  S.  173, 
33  Sup.  Ct  426,  67  L.  Ed.  785. 

The  question  was  not  raised  or  decided  In 
either  case  that  the  word  "dependent"  In 
the  first  section  of  the  act  (tf  190S  refers  to 
the  beneficiaries  named  in  the  statute  as 
well  aa  to  the  next  of  kin;  and,  while  ex- 
pressions appear  to  the  effect  that  it  was  the 
purpose  of  the  act  to  give  a  right  of  action 
to  dependent  relatives,  It  Is  distinctly  held 
that  the  right  of  action  exists  in  favor  of 
those  named  In  the  statute,  other  then  the 
next  of  kin,  if  there  Is  a  reasonable  expecta- 
tion of  pecuniary  benefit  from  the  continu- 
ance of  life,  although  prospective. 

In  the  Vreeland  Case,  which  was  an  action 
for  the  benefit  of  the  wife  on  account  of  the 
death  of  her  husband,  the  court  says:  "The 
pecuniary  loss  Is  not  dependent  upon  any  le- 
gal liability  of  the  Injured  person  to  the  ben- 
eficiary. That  is  not  the  sole  test  There 
must,  however,  appear  some  reasonable  ex- 
pectation of  pecuniary  assistance  or  support 
of  which  they  have  been  deprived.  •  •  • 
The  rule  for  the  measurement  of  damages 
must  differ  according  to  the  relation  between 
the  parties  plaintiff  and  the  decedent  '^o- 
cordlng  as  the  action  Is  brought  for  the  bene- 
fit of  the  husband,  wife,  minor  child,  or  par- 
ent of  minor  child,  for  the  loss  of  services  or 
support  to  which  the  beneficiary  was  legally 
entitied,  or  Is  brought  for  the  benefit  ot  a 
person  whose  damages  constat  only  in  tlie 
loss  of  a  prospective  benefit  to  which  he  was 
not  legally  entiUed.* " 

In  the  DIdricksen  Case :  "The  damages  re- 
coverable are  limited  to  such  loss  as  results 
to  them  because  they  have  been  deprived  of 
a  reasonable  expectation  of  pecuniary  bene- 
fits by  the  wrongful  death  of  the  Injured  em- 
ploye,"—and  this  language  la  aiq;}roved  in 
the  McGlnnls  Case. 

It  would  seem,  then,  that  the  construction 
placed  upon  the  act  by  the  Supreme  Court  of 
the  United  States  la  that  the  action  may  be 
maintained  in  behalf  ot  widow,  or  husband, 
or  children,  or  parents  upon  proof  of  a  rea- 
sonable expectation  of  pecuniary  benefit  and 
that  when  It  is  for  the  boieflt  ot  others  as 
next  ot  kin,  there  must  be  proof  of  depend- 
ency. 

It  may  be  doubted  whether  the  courts 
should  limit  and  qualify  the  right  of  action 
tor  the  benefit  ot  the  widow,  etc..  when  the 
statute  does  not  do  so,  and  whoi  the  effect  la 
to  narrow  the  scope  of  the  act  passed  for  the 
protection  ot  employes,  so  that  under  this 
construction  in  most  cases  the  amount  ot  re- 
covery vriu  be  greatly  reduced,  and  in  many 
it  will  be  nominal,  but  however  this  may  be, 
the  language  will  not  permit  the  construction 
that  the  word  "d^iendait"  r^tee  to  any  <a 
the  beneficiaries  except  the  next  ot  kin. 

In  the  first  section,  after  declaring  the  lia- 
bility of  the  employer  to  the  Injured  onploy^ 
it  adds :  "Or,  in  case  of  the  deatli^of  such 
employ^,  to  his  or  her  peqoiwt  n^^But^g 
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tlves,  for  the  benefit  of  the  sorrlvlng  widow 
or  bnsband  and  children  of  such  employ^ 
and.  If  none,  then  of  such  employe's  par^ 
entB ;  and,  if  none,  then  of  the  next  of  kin  de- 
pendent upon  Buidh.  employfi,  for  aacSi  injury 
or  death,"  etc 

The  twnefidarles  are  divided  Into  three 
dasses,  and  It  is  only  when  there  ia  no  one 
belongliiK  to  the  first  and  second  classes  that 
an  action  may  be  maintained  In  behalf  of 
more  remote  relatives,  next  of  kin,  and  they 
must  be  dependent  If,  then,  the  parent  may 
maintain  an  action  for  the  wrongful  death 
of  his  son,  althongh  not  dependent,  if  he  has. 
a  reasonable  expectation  of  pecuniary  heheflt 
from  the  continuance  of  his  life»  what  is  the 
meaning  of  this  phrase,  and  how  may  the 
fact  be  proven? 

We  follow  the  precedent  set  by  Bfr.  Jus- 
tice Lurton,  who  said  in  the  Vreeland  Case : 
"The  statute  in  giving  an  acUon  for  the  ben- 
efit of  certain  members  of  the  family  of  the 
decedent  Is  essentially  identical  with  the  first 
act  which  ever  provided  for  a  cause  of  action 
arising  out  of  the  death  of  a  human  being, 
that  of  9  and  10  Victoria,  known  as  Liord 
Campbell's  Act" — and  who  had  recourse  to 
the  decisions  upon  the  English  statute  and 
upon  like  statutes  In  different  states  to  ascer- 
tain the  meaning  of  the  federal  statute. 

One  of  the  earliest  cases  by  the  English 
court  is  Franklin  v.  South  Eastern  R.  R.  Co., 
4  Hurl.  &  N.  611,  in  which  Pollock,  Judge, 
says :  "It  is  also  clear  that  the  damages  are 
not  to  be  given  merely  In  reference  to  the 
loss  of  a  legal  right,  for  they  are  to  be  dis- 
tributed among  relations  only,  and  not  to  all 
individuals  sustaining  such  a  loss;  and  ac- 
cordingly the  practice  has  not  been  to  ascer- 
tain what  benefit  could  have  been  enforced 
by  the  claimants,  had  the  deceased  lived,  and 
give  damages  limited  thereby.  lif,  then,  the 
damages  are  not  to  be  calculated  on  either 
of  these  principles,  nothing  remains  except 
that  they  should  be  calculated  in  reference  to 
a  reasonable  expectation  of  pecuniary  bene- 
fit, as  of  right  or  otherwise,  from  the  con- 
tinuance of  the  life.  Whether  the  plaintiff 
had  any  such  reasonable  expectation  of  bene- 
fit from  the  continuance  of  bis  son's  life,  and, 
If  so,  to  what  extent,  were  the  questions  left 
in  this  case  to  the  Jury,  The  proper  qaes- 
tioD,  then,  was  left,  if  there  was  any  evidence 
in  support  of  the  affirmative  of  it  We  think 
there  was.  The  plaintiff  was  old  and  getting 
infirm;  the  eon  was  young,  earning  good 
wages,  and  appar^tly  well  disposed  to  as- 
sist his  father,  and  in  fact  he  bad  so  assisted 
him  to  the  value  of  Ss.  6d.  a  week.  We  do 
not  say  that  It  was  necessary  that  the  actual 
benefit  should  have  been  derived;  a  reason- 
able expectation  is  enough;  and  such  rea- 
sonable expectation  might  well  exist,  though, 
from  the  father  not  being  in  need,  the  son 
bad  nerer  done  anything  for  him."  This  case 
was  approved  in  Dalton  t.  S.  E,  Hallway  Co., 
4  C.  B.  N.  S.  803,  and  the  latter  case  was  cit- 
ed with  approval      Lord  Haldane^  during 


the  present  year,  in  Taff  TaU  By.  Co.  r.  Jen- 
kins aOlS)  A.  a  1,  In  which  he  says:  "The 
action  is  brought  under  Lord  Campbell's  Act 
by  the  father  on  behalf  of  himself  and  the 
mother  for  damages  tor  the  loss  of  the  daugh- 
ter. Now  we  have  heard  a  good  deal  of  au- 
thority dted  as  to  what  the  foundation  of 
such  an  action  is,  but  I  do  not  think  there 
Is  much  difficulty  in  coming  to  a  conclusion 
as  to  the  principle  which  underlies  those  au- 
thorities. The  basis  is  not  what  has  been 
called  solatium  (that  is  to  say,  damages  fiven 
for  injured  feelings  or  on  the  ground  of  aesi- 
tlmenO  but  damages  based  on  compensation 
for  a  pecuniary  loss.  But  this  loss  may 
be  prospective,  and  It  is  quite  dear  that  pro- 
spective loss  may  be  taken  into  account  It 
has  been  said  that  this  is  qualified  by  the 
proposition  that  the  child  must  be  shown  to 
have  been  earning  something  before  any  dam- 
ages can  be  assessed.  I  know  of  no  founda- 
tion In  piindple  for  that  proposition,  either 
in  statute  or  In  any  doctrine  of  law  which 
is  applicable;  nor  do  I  think  it  is  really  es- 
tablished by  the  authorities  when  you  exam- 
ine them.  As  regards  the  Judgment  in  the 
court  bdow,  I  have  already  Indicated  that  In 
my  view  the  real  question  Is  that  which  Wil- 
lis, J.,  defines  In  one  of  the  cases  quoted  to 
us,  Dalton  v.  South  Eastern  By.  Co.  (1) :  *Aye 
or  no,  was  there  a  reasonable  ttpeeiatiim  ot 
pecuniary  damagest* " 

These  English  cases  dedde  that  an  action 
may  be  maintained  for  the  benefit  of  the  par- 
ent for  the  wrongful  death  of  an  adult  son, 
when  there  Is  a  reasonable  expectation  of  pe- 
cuniary benefit  from  the  continuance  of  the 
life  of  the  son,  and  that  it  Is  not  necessary 
to  prove  that  the  son  has  contributed  to  the 
support  of  the  parent  In  order  to^estobllsh 
such  reasonable  expectation,  and  the  Ameri- 
can authorities  support  the  same  position. 

In  Tiffany  on  Wrong.  Death  (2d  Ed.)  1 159. 
the  author  says:  "The  loss  which  a  man  suf- 
fers by  the  death  of  a  relative  may  be  the 
loss  of  something  which  Ik  was  legally  en- 
titled to  receive,  or  may  be  the  loss  of  some- 
thing which  It  was  merely  reasonably  prob- 
able he  would  receive.  The  first  description 
of  loss  Is  principally  confined  to  a  husband's 
loss  of  his  wife's  services,  a  wife's  loss  of  her 
husband's  support  and  services,  a  parents 
loss  of  the  services  of  a  minor  child,  and  a 
minor  child's  loss  of  the  support  of  a  pareit 
But  the  statutes  do  not  confine  the  ben^  (tf 
the  action  to  husbands,  wives,  mtoor  chll- 
dr^  and  parente  of  minor  children;  and 
hence  a  person  entiUed  to  the  benefit  of  the 
action  may  recover  damages  tar  the  loss  of 
a  pecuniary  benefit  to  whldi  be  was  not  legal- 
ly entiUed,  but  which  it  is  reasonably  prob- 
able he  would  hare  received  except  for  the 
death.  The  second  description  of  loss  in- 
cludes the  loss  by  the  beneficiary  ot  any  pe- 
cuniary benefit  whldk  he  might  reasonably 
have  expected  to  receive  during  the  life- 
time of  the  deceased  by  gift,  and  also  the  Io« 
of  any  aocnmQ^ttoBibd!tiUc&)«»(|^^M&sU« 
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that  the  deceased  would  have  ad<ted  to  his 
estate  had  he  lived  oat  bis  natural  life,  and 
which  the  beneSclary  would  probably  have 
received  by  Inheritance.  Thus  the  second 
description  of  loss  may  be  divided  into  (1) 
losses  of  prospective  gifts,  and  (2)  losses  of 
prospective  Inheritance.  The  loss  sustained 
by  a  husband,  wife,  minor  child,  and  i)arent 
of  a  minor  child  may  be  of  both  descriptions. 
The  loss  sustained  by  an  adult  child,  parent 
of  an  adult  child,  or  collateral  relative  can 
only  be  of  the  latter  description."  The  fol- 
lowing cases,  among  otiiers,  support  the  text: 
Greenwood  v.  King,  82  Neb.  22,  116  N.  W. 
1128;  HUlebrand  v.  Stan.  Bis.  Ck>.,  139  Cal. 
236,  73  Pac  163;  Ehikeman  v.  Ballroad,  237 
lU.  108,  86  N.  B.  712;  Railroad  r.  Kindred, 
67  Tex.  486;  Hoppw  v.  Bailroad.  16B  Fed. 
277,  84  O.  a  A.  21. 

In  the  last  ease  (H(^q»er  v.  Raihroad)  the 
action  was  biDOgAt  In  Colorado  for  the  bene- 
fit of  the  fiither  tta  th»  wrongfoT  death  of 
bla  dauflAiter,  19  yeaxa  of  aie,  but  an  adnlt 
under  the  laws  of  Colorado,  who  had  nera*. 
contributed  to  the  sapport  of  Che  fattier,  and 
iSr.  Jastlce  Van  Denmter,  fbm  Oircnit 
Judge,  said;  "AnoQier  reason  assigned  by  tiie 
Circuit  Court  for  directing  a  verdict  for  the 
defmdant  was  that  there  was  no  evidence 
of  any  pecuniary  injury  to  the  idalnttff  from 
the  deafb  ot  tbe  dan^tw.  In  snbstance,  the 
evidence  was  as  follows:  Whwi  the  deceased 
was  two  years  (fld,  fiie  mother  died  at  tba 
family  home  in  Texas  and  shortly  thereafter 
the  dbild  was  taken  1^  the  father  to  an  aunt 
near  Greenfield,  Mo.,  with  whom  she  lived 
nntU  she  was  He  then  ssnt  her  to  a 
Bfibool  at  Faftville,  Mb.,  that  she  might  pre- 
paife  hersdf  for  teacbliiK  and  he  paid  the 
expenses  Incident  thereto.  She  had  been  in 
this  school  three  years  and  was  on  a  visit 
to  a  sister  In  Colorado  when  she  met  ber 
death.  She  was  sympathetic  ambitions,  in- 
dnstriona;  of  good  heallii,  fond  of  her  fattier^ 
and  wanted  to  keep  house  for  him,  but  bad 
not  as  yet  rendered  any  service  to  Mm  or 
made  any  contribution  to  his  support  After 
the  mother  died,  the  father  continued  to  re- 
side in  Texas,  but  bn^e  up  houaekeepii^. 
He  was  chiefly  engaged  as  a  traveUng  ma- 
chinist, and  Bomettmes  as  a  farm  laborer; 
hie  earnings  btfng  about  960  per  month.  He 
had  not  married  again,  and  was  60  years 
old.  Considering  this  evidence  In  the  lU^t 
of  natural  influence  or  prompting  of  filial 
ties,  we  think  It  would  have  sustained  a  find- 
ing that  there  was  a  reasonable  expectation 
of  substantial,  thon^  not  large,  pecuniary 
benefit  to  the  faUier  from  a  otmtinuance  of 
tlie  Ufa  the  dai^ter.  Fierce  v.  Connors, 
20  Goto.  178,  182,  37  Pac.  721,  46  Am.  St 
Bep.  279;  Gibson,  etc,  Co.  t.  Sharp,  6  Colo. 
App.  821,  827,  88  Pac.  860;  Swift  ft  Co.  T. 
Johnson,  71  C  a  A.  619;  188  Ted.  867  [I  U 
B.  A.  (N.  Ufil].** 


The  evidence  meets  fully  this  rule  of  the 
English  and  American  courts.  The  deceased 
was.  according  to  the  evld^ce,  strong,  healthy, 
intelligent,  and  industrious,  and  he  was 
a  young  man  of  good  habits  and  good  diar^ 
acter.  He  had  h^ped  the  father  and  was  so 
disposed  to  him  that  he  would  give  blm  his 
last  cent  if  the  faUier  needed  It,  and  the 
fatho-  was  growing  old,  and,  while  not  ac- 
tually dependent  im  the  stm  tox  support  at 
the  time  of  death,  he  did  not  know  how  somi 
he  might  be. 

[3]  mis  furnishes  sufOdent  evidence  to 
sustain  a  finding  that  the  father  had  a  reason- 
able eiQ>eetation  of  pecuniary  benefit  from  the 
continuance  of  Uw  llf6  of  the  stm,  and  the 
motlmi  for  Judgmoit  of  nonsuit  was  therefore 
properly  denied. 

We  do  not  think  the  amendmoit  of  1910 
aftecte  this  action  one  way  or  the  other,  and 
we  forbear  discussing  It  further  than  to  say 
tSiat  it  does  not  purport  to  deal  wlQi  any 
causes  of  action  ^cept  those  given  by  section 
1,  and  that  it  declares  that  "the  right  of  ac- 
tion given  by  this  act  to  a  persm  suffering 
injury  shall  survive.** 

[4]  The  lule  for  the  assessment  of  dam- 
ages laid  down  by  his  honor,  while  following 
the  dedsiens  of  tills  court  In  the  construction 
of  tiord  Campbell's  Act  Is  erroneous  as  ap- 
plied to  tbe  Federal  Bmpk^vs'  Liability  Act 
as  construed  by  the  Su^eme  Court  of  the 
United  Statss.  In  American  B,  B.  DIdilck- 
sen,  227  17.  S.  146,  88  Sup,  Ct  224,  67  L.  Bd. 
460,  that  court  says:  *^e  cause  of  actloh 
which  was  created  in  behalf  of  the  Injured 
employe  did  not  survive  his  death,  nor  pass 
to  his  rwresentatlTeB.  But  tht  act;  in  case 
of  tile  death  of  sodi  an  employ^  from  his 
injury,  creates  a  new  and  distinct  rU^t  of 
action  for  the  benefit  of  the  dependent  rela- 
tives named  in  the  statute.  ThB  damages  re- 
coveiable  are  limited  to  each  loss  as  results 
to  them  because  they  have  been  deprived  of 
a  reasonable  wpectatlon  of  pecuniary  bene- 
fits by  the  wrongful  death  of  the  Injured 
employe.  The  damage  is  limited  strictly  to 
the  financial  loss  thus  sustained."  This  lan> 
guage  was  quoted  with  approval  In  Bailroad 
T.  MIcGinnla,  228  O.  8.  176.  88  Sup.  Ot  427, 
67  L.  Bd.  78S,  and  the  court  adds  In  the  last 
case:  "In  a  series  of  cases  lately  decided  by 
this  court  the  act  in  this  aspect  has  been 
constmed  as  intraided  only  to  compensate  the 
Burvtving  reaves  of  such  a  deceased 
plo^A  for  the  actual  pecuniary  loss  resulting 
to  tbe  particular  person  at  pexmuu  for  whose 
ben^t  an  action  is  given.  The  recovoy  must 
therefore  be  limited  to  compensating  thoee 
rdatives  for  whose  boieflt  Uie  administrator 
sues  as  are  shown  to  have  sustained  some  pe- 
cuniary loss." 

There  must  tboefors  be  a  new  trial  on  the 
Issue  of  damages. 

Partial  new  trial 
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UcCONNBLL  t.  NEW  YORK  CENT.  &  H.  IL 
B.  CO.  et  aL 

(Snpreme  Goort  of  North  Carolina.    Not,  1% 
1W8.) 

1.  OaBBIEBS    (I    177*)--TaA.NBPOBTATION  Ot 

Goods— Oui.  GoHTBAor— Dauaqsb— Cas- 

BIEB'8  IiLiBIUTT. 

When  an  initial  carrier  agreed,  for  consid- 
eration, to  carry  plaintiiTB  goodB  from  point  of 
shipment  to  destination  ander  an  oral  contract, 
and  such  arrangement  required  transportation  of 
the  goods  over  the  lines  of  other  caxrierg,  to  bt 
selected  by  defendant,  it  was  liable  as  an  insur- 
er for  injaries  to  the  goods  resulting  on  Its  own 
line  or  that  of  connecnng  carriers  so  selected. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dis.  ii  770>789.  791-808;  Dec  Dig.  1 
177.*J 

2.  Cabrisbb  (I  177*>— ConncrXNa  Oabbxbbs. 

At  common  law  carriers  are  not  boond  to 
carry  beyond  their  own  line,  but  by  special  con- 
tract to  transport  the  goods  to  destination  over 
the  lines  of  connecting  carriers  they  may  subject 
themselTea  to  liability  orar  the  whole  route. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
CmL  Dig.  H  77S-780,  791-«%;  Dec.  Dig.  ( 
177.*] 

Appeal  from  Superior  Court,  Moore  Coun- 
ty ;  Adams,  Judg& 

Aetlcm  tqr  S.  P.  McCcmiidl  against  tiie  New 
Zork  Centzal  ft  Hudson  River  Railroad  Com- 
pany and  others.  Judgment  for  plalntlfl, 
and  defendants  aiveaL  Affirmed. 

This  action  was  brought  to  recover  dam- 
ages for  injury  to  a  car  load  of  household 
goods,  sbipped  by  plaintiff  from  Oacawana, 
N.  T.,  to  Carthage.  N.  a  The  goods  were 
8liiiq;)ed  under  an  oral  contract  for  their 
transportation  from  the  beginning  to  the  end 
of  their  Journey  and  their  delivery  at  the 
terminal  point  to  the  consignee.  The  goods 
were  damaged  during  the  transit,  as  the  Jury 
find,  by  the  negligence  of  the  defendant  In 
transferring  them  from  Its  car,  in  which  they 
had  been  originally  and  carefully  packed,  to 
a  car  of  a  connecting  line,  and  also  by  the 
careless  manner  of  stowing  or  arranging 
them  in  that  car.  Defendant  alleges  that  they 
were  shipped  under  a  written  contract  of 
carriage,  with  a  specified  valuation  clause 
inserted  in  consideration  of  a  reduced  charge 
or  toll  for  the  carriage,  it  being  $10  per  100 
pounds,  and  other  stipulations  restricting  its 
llabilty  for  loss  from  negligence  to  its  own 
line  or  its  portion  of  the  throu^  route,  and 
also  in  other  respects,  bat  they  need  not  be 
dwelt  upon,  as  the  decision  of  the  case  will 
turn  upon  other  matters.  After  the  goods 
had  arrived  at  their  destination,  plaintiff 
signed  a  bill  of  lading  and  placed  it  among 
the  claim  papers,  as  he  said,  by  Inadvertrace, 
not  meaning  thereby  to  change  the  contract 
of  shipment,  which  contained  no  clause  of 
limitation  as  to  liability  or  value  in  case  ot 
loaa»  and  tiiat  this  paper  was  not  signed  by 
him  until  after  the  goods  arrived  in  Carth- 
age; that  he  did  not  know  how  this  bill 
got  Into  his  flies,  and  he  signed  It  not  know- 
ing what  it  was  and  by  accident  or  mistake 


in  making  np  his  claim  paperft  The  follow- 
ing is  the  verdict  of  the  Jary:  "a)  IMd  the 
plaintilT  deliver  to  the  defendant  ft>r  trans- 
portation from  Oscawana,  N.  Y.,  to  Oartbage, 
N.  C,  a  car  load  of  furniture  and  hoos^M 
goods,  as  alleged  In  the  complaint?  Answer: 
Tea  0>7  consenQ.  (2)  If  so,  were  said  for- 
nitnre  and  honsehold  goods  damaged  by  tbe 
negllgenoe  of  the  defendant,  as  alle^  In  tlie 
complaint?  Answer:  Te&  (3)  Did  plaintifE 
and  defendant  make  a  written  contract  for 
tbe  transportatlfHi  of  said,  property,  as  al- 
leged in  the  answer?  -  Answer:  No.  (4)  What 
damages^  If  any,  is  the  plalntlfl  entitled  to 
recover?  Answer:  $2,671,  with  Interest  firom 
September,  191L"  Judgment  was  entered 
npon  the  verdict,  and  defendant  appealed. 

W.  H.  Neal,  of  laniinbnrK  for  app^Uants. 
U.  Ifa  Spence,  of  Carthage,  for  appellee 

WALKER,  J.  (after  stating  the  tacts  as 
above).  The  dedsion  of  this  appeal  turns 
upon  the  anestlou  a*  to  what  waa  the  con- 
tract of  the  parties. 

[1]  If  the  defendant  undertook,  for  a  con- 
sideration, to  carry  the  goods  from  Oscawana, 
N.  Y.,  to  Carthage,  N.  C,  and  safely  deliver 
them  there,  without  restriction  and  with  no 
release  of  Its  common-law  llablllty,  the  de- 
fendant is  undoubtedly  answerable  to  the 
plalntlCF  for  actual  damage  to  the  goods.  His 
liability  Is  that  of  an  Insurer,  with  certain 
well-defined  exceptions.  Hutchinson  on  Car- 
riers (3d  Ed.)  S  265  (section  170a),  says:  "The 
llablllty  of  the  common  carrier  by  law  is, 
88  has  been  seen,  an  unnsnal  and  extraordi- 
nary one,  based  upon  considerations  of  pub- 
lic .policy  whldi  have  survived  the  wonderful 
change  In  tbe  drcnmstances  under  which 
they  first  arose.  By  that  law  the  conmM« 
carrier  is  regarded  as  a  practical  insurer 
of  the  goods  against  all  losses  of  whatever 
kind  with  the  exception  of  (1)  those  ariidug 
from  what  Is  known  as  the  act  of  God,  mod 
(2)  those  caused  by  the  public  enemy;  to 
which  in  modern  times  have  been  added  (3) 
those  arising  from  tbe  act  of  the  public  au- 
thority, (4)  those  arising  from  the  act  of  the 
shipper,  and  (6)  those  arising  from  the  in- 
herent nature  ot  the  goods."  Currle  v.  Rail- 
road, 1S6  N.  O.  482,  72  S.  E.  493.  But  there 
was  evidence  of  negligence  on  the  part  of 
the  defendant,  wMch  was  properly  submit- 
ted to  the  Jury,  and  th^  found  that  the 
goods  bad  been  damaged  by  Its  negligence, 
so  that  the  question  ot  Its  common-law  lia- 
bility Is  not  important  The  serious  and  vttal 
gnestion  arose  upon  the  issue  as  to  damases; 
plalntlET  (untoiding  for  full  damages,  azid 
the  defendant  for  an  assessment  accordtuK 
to  tbe  tecma  of  the  bill  of  lading.  The  court 
instructed  the  Jury  to  find  whether  the 
goods  were  shipped  under  the  unlimited 
oral  contract  or  under  tbe  contract  aa 
evidenced  by  tbe  bill  of  lading,  and  In 
a  charge  which  was  full  and  explicit  up- 


*For  etber  casM  see  wuns  topic  and  secUon  NVUBSR  In  Deo.  Dig.  ft  Am.  Dig.  ^"^^^J^  ' 
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on  tfals  point,  and  uceeedlnsl7  clear  and  force- 
ful, and,  we  may  add,  very  fair  to  the  de* 
fendant  and  as  fiiTorable  as  It  was  entitled 
to  ask  or  could  expect,  tbe  conrt  explained 
the  issne  thus  squarely  made  by  the  parties, 
and  the  jury  have  found  that  tbe  contract 
was  as  stated  by  the  plaintiff,  oral  and  un- 
restricted, and  was  not  the  one  contained  In 
the  bill  of  lading.  It  was  conceded  by  learned 
counsel  for  the  defendant  (who  presented  its 
side  of  the  case  with  his  usual  ability  and 
preclsi(»i,  coDflning  himself  to  the  vital  issne 
of  the  case)  that  no  particular  form  or 
solemnity  of  execution  is  required  for  a  con- 
tract of  the  carrier  to  transport  gooda  It 
may  be  by  parol,  or  it  may  be  in  writing. 
Railway  Co.  v.  Patrick,  144  Fed.  632,  75  C.  0. 
A.  434 ;  Railway  Oo.  T-  Jurey,  Ul  V.  S.  584, 
4  Sup.  Ct  668,  28  U  Ed.  527 ;  Hutchinson  on 
Carriers  (3d  m.)  1  411  (242) ;  Berry  Rail- 
road, 122  N.  C.  1003,  80  S.  B.  14.  In  Railway 
T.  Patrick,  supra,  the  court  says:  "It  (the 
contract  of  shipment)  may  be  orally  made, 
and  when  so  made.  In  the  absence  of  fraud 
or  imposition,  It  is  as  obligatory  apon  both 
tbe  shipper  and  carrier  as  a  written  one. 
The  difficulty  generally  arises  in  establishing 
its  terms  by  parol,  but,  when  once  estab- 
lished, it  determines  the  rights  and  obliga- 
tions of  the  parties,  except  as  affected  by 
statutory  law,  as  conclusively  as  If  It  had 
been  in  writing  and  in  tbe  accepted  form  of 
a  negotiable  bill  ot  lading." 

As  the  Jury  hare  found  that  the  parties 
contracted  orally,  and  not  according  to  the 
usual  terms  of  bills  of  lading  Issued  by  the 
defendant,  which  limited  its  liability  and 
presented  a  mle  for  assessing  the  damages 
In  case  of  a  loss,  we  are  not  called  upon 
to  comment  upon  the  course  of  decision  In 
this  court  as  to  the  validity  of  stipulations  In 
blllB  of  lading,  used  In  interstate  commerce, 
restricting  the  recovery  of  damages  to  an 
appraised  value  at  the  initial  point  where  the 
contract  was  made ;  nor  need  we  discuss  the 
effect  of  recent  decisions  in  the  Supreme 
Court  of  the  United  States  upon  that  question 
(Adams  BIzpress  Oo.  v.  Oroninger,  226  U.  S. 
491,  83  Sup.  Ct  148.  67  L.  Ed.  814),  which 
were  mentioned  In  the  diarge  of  the  court. 
We  simply  determine  tbe  rights  of  the  parties 
according  to  the  oral  contract,  which  the  Jury 
liave  fomid  to  be  the  true  one^  and  not  to 
have  been  altered  In  any  way  or  waived  by 
what  afterwards  transpired.  At  tbe  present 
term,  tai  Smith  r.  Railway  Co.,  79  8.  B.  48S, 
we  have  dealt  with  tin  anwtion  involved  in 
this  case,  though  not  npon  the  same  facts. 
That  case  resembled  more  in  its  main  fea- 
tures Railway  v.  Patrick,  supra,  where  the 
Court  of  Aroeals  of  tiie  Indian  Territory 
(aflOrmed  tf  the  higher  court)  said:  "Bat  the 
paper  Issned  and  dsmminated  a  Ull  of  lading 
In  the  case  at  bar  mm  never  signed  by  the 
carrier,  and  by  reason  ef  that  fact  it  was  not 
a  Un  of  lading,  and  omseqaentiy  the  pre- 
tended UmitatloD  of  UabiUty  stated  tberela 


was  not  binding  on  the  appdlee,  and  nme 
of  Its  provisions  were  binding  on  dther  the 
carrier  or  tbe  ^pper.  Therefore  there  is 
no  evidence  that  any  verbal  or  written  con- 
tract was  made  between  the  parties,  limiting 
the  common-law  liability  of  the  carrier." 
But  the  principle  of  the  cases  is  the  same. 

It  having  been  determined  that  the  goods 
were  shipped  under  the  oral  contract  to 
transport  and  deliver  without  any  restric- 
tive features,  tbe  defendant  is'  liable  for  the 
Injury  to  the  goods,  according  to  the  prin- 
ciples of  the  common  law,  as  an  insurer. 
Mitchell  V.  Railroad,  124  N.  C.  236,  82  S.  B. 
671,  44  L.  R.  A.  615;  Hinkle  v.  Railroad, 
126  N.  O.  932,  36  S.  E.  348,  78  Am.  St  Rep. 
685.  It  was  said  In  Mitchell's  Case,  supra : 
"It  la  the  duty  of  a  common  carrier,  irre- 
spective of  contract'  but  subject  to  reason- 
able regulations,  to  accept,  safely  carry, 
and  deUrer  all  goods  Intrusted  -to  It  If 
the  goods  are  lost  It  must  show  what  he- 
came  of  them,  and,  if  they  are  damaged, 
it  must  prove  affirmatively  that  they  were 
damaged  In  some  way  that  would  relieve  it 
from  responsibility.  The  plaintiff  has  a 
prima  facie  case  when  he  shows  the  receipt 
of  the  goods  by  the  carrier,  and  their  non- 
delivery or  delivery  In  a  damaged  condi- 
tion. Any  further  defense  Is  in  the  nature 
of  confession  and  avoidance.  If  the  de- 
fendant pleads  exemption  by  virtue  of  a 
special  contract  It  must  prove  the  con- 
tract and  show  that  the  loss  or  damage 
comes  within  some  one  of  the  exceptions. 
It  must  appear  to  the  court  as  matter  of 
law  that  the  contract  is  reaaonable  In  all  of 
its  essential  features,  and  that  tbe  exemp- 
tions are  not  contrary  to  public  policy.  All 
such  exemptions,  being  In  derogation  of 
conunon  law,  should  be  strictly  construed." 
Currie  v.  RaUroad,  156  N.  C.  432,  72  S.  E. 
493. 

Without  deciding  tbe  question.  It  may  well 
be  doubted  whether  an  agreemeut  to  waive 
or  discharge  the  original  contract  by  parol 
and  substitute  another  for  It  which  is  made 
after  the  loss  bad  accrued  or  after  breach, 
would  be  binding  on  the  plaintiff,  where  not 
founded  upon  a  new  consideration.  Hutchin- 
son on  CarrietB  (8d  Ed.)  |  412  (243) ;  The 
<D^ware  t.  Oregon  Iron  Co.,  14  Wall  (U. 
a)  603,  ao  Ll  Ed.  783,  and  cases  dted;  Em- 
erson T.  Slater,  22  How.  28,  16  U  Ed.  860. 

In  the  absence  of  any  exemption  in  the 
contract  from  Its  common-law  liability,  we 
must  bold  that  defendant  was  an  insurer, 
who  Ib  liable  in  all  events  and  for  every 
lose  or  damage,  however  occasioned,  nnless 
it  happened  by  the  act  of  Ood  or  the  pub- 
lic enemy,  or  by  some  other  cause  ot  acci- 
dent wiOiont  any  fault  w  negligence  on 
the  part  of  the  carrier,  and  expressly  ex- 
cited in  its  contract,  whether  oral,  or  writ- 
ten In  tbe  form  of  a  Ull  ot  lading.  The 
Delaware  v.  Or^n  Iron  Co.,  14  WalL  697, 
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ford.  In  that  caoe^  to  be  the  best  description 
of  a  carrier's  obligation. 

[2]  Something  web  said 'In  the  argument 
aa  to  the  Carmack  amendment  to  the  Hep- 
burn Act  of  June  29,  1909  (34  Stat  at  Large, 
S84,  c.  3591,  n.  S.  Comp.  Stat  Supp.  1909, 
p.  1149),  providing  that,  where  goods  are 
i^celTed  for  shipment  In  Interstate  com- 
merce, the  Initial  carrier  shall  be  liable  for 
damages  cansed  by  Itself  or  a  connecting 
carrier,  and  making  T<4d  any  contract  of 
exemption  against  sncb  Uablllty,  but  allow- 
ing the  Initial  carrier  to  recover  oto*  against 
the  connecting  carrier,  on  whose  line  the 
loss  or  damage  occurred,  the  amount  there- 
of. We  need  not  decide  whether  that  act 
is  applicable  to  the  facts  of  this  case,  as  de- 
fendant agreed  by  its  oral  contract  to  carry 
the  goods  and  deliver,  them  at  Carthage, 
choosing  Its  own  intmnediate  agents  or  con- 
necting lines  for  the  purpose.  At  common 
law,  carriers  are  not  bound  to  carry  except 
on  their  own  lines,  but  they  may,  by  spe- 
cial contract,  subject  ttiemselves  to  liability 
over  the  whole  course  of  transit  Railroad 
Co.  T.  Pratt  22  Wall.  123,  22  L.  Ed.  827; 
Railway  Co.  t.  McCarthy,  96  U.  S.  258,  24 
Lb  Ed.  693;  S  Enc:  of  U.  S.  Supreme  Ct  Re- 
ports, p.  610,  and  notes.  They  thus-  extend 
their  route  with  the  help  of  others,  and 
their  position  is  the  same  as  to  liability  for 
negligence  as  if  the  course  and  means  of 
transportation  employed  were  all  their  own. 
Railroad  Co.  v.  Railroad  Co.,  110  U.  S.  667, 
4  Sup.  Ct  185,  28  L.  Ed.  291.  In  this  case, 
though,  the  jury  have  found,  when  the 
verdict  is  Interpreted  in  the  light  of  the 
'Readings,  evidence,  and  the  charge  of  the 
court  that  defendant's  own  negligence  caus- 
ed the  damage  to  the  goods. 

We  have  discovered  no  error  la  the  trial 
or  In  the  record. 

No  OTor. 


ara  N.  a  sm 

GIBSON  et  al.  t.  BOARD  OF  COWRS  OV 
SCOTLAND  COUNTT. 

(SoprMne  Conrt  of  North  Carolina.   Nov.  12» 

ELECnOIfS  ({  106*)— BBQIBZSUa--FAIE.UBB  TO 

Adiiikistbb  Oath. 

Tbe  fact  that  the  registrar  of  elections  did 
m>t  administer  an  oath  to  any  of  the  electors 
whose  names  were  registered  in  the  register 
book  wonld  not  Invalidate  an  election  to  deter- 
mine  whether  a  achool  tax  should  be  levied,  in 
the  absence  of  fraud  or  improper  motive. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  S  103;  Dec.  Dig.  1 106.*] 

Appeal  from  Superior  Court,  Scotland 
County ;  Webb,  Judges 

Injunction  suit  by  B.  D.  Gibson  and  otbns 
against  the  Board  of  Commissioners  of  Scot- 
land Conntj.  From  a  Judgment  dissolving  a 
temporary  injunction,  plaintiffs  appeaL  Af- 
firmed. 


nils  Is  an  actlm  In  bAalf  of  certain  dtl- 
zeoB  and  taq>ay  ws  to  restrain  the  levTlng  oC 
a  tax  for  schools  In  B^fcdiii»  public  school 
district,  upon  the  ground  that  no  legal  elec- 
tion authorizing  the  tax  has  been  held;  The 
Oenoal  Assembly,  at  Us  session  of  1913^ 
passed  an  act  (Prlr.  Laws  1918,  c.  347),  wltltai 
was  ratifled  on  the  6m  day  of  Itaxtb,  1A18, 
creating  Bockdale  pidilic  sdiool  district  In 
Scotland  comity,  and  directing  an  election  to 
be  held  np<m  the  question  of  levying  a  tax  to 
support  the  schools  In  said  district  The 
county  comndsBioneni  of  Sootiand  coimty; 
pursuant  to  the  act  ordered  the  Section, 
and  directed  l^t  a  new  rei^stratlrai  of  nit- 
ers be  had.  The  election  was  hM,  and  a 
majority  voted  In  favor  €t  tba  tmx,  and  the 
vote  was  properly  canvassed  and  returned, 
and  the  result  of  the  election  declared.  At 
the  hearing  of  the  motion  to  continue  the 
temporary  restraining  order  to  the  hearing, 
his  honor  A>nnd  the  following  facts  as  to  the 
registration  of  voters,  which  are  not  disput- 
ed: 'That  the  registrar  did  not  administer 
any  oath  to  any  one  of  the  122  voters  whose 
names  were  entered  in  said  r^stratlcMi 
book,  but  be  did  examine  each  and  every  one 
as  to  his  qualifications  to  register  for  said 
election.  That  no  one  of  the  said  votos 
whose  names  wwe  entered  on  the  registra- 
tion book  offered  to  be  sworn  or  requested 
the  registrar  to  administer  any  oath  to  him. 
That  the  registrar  would  have  administered 
an  oatu  to  any  or  all  tbe  applicants  for  reg- 
istration had  they  requested  him  to  do  so. 
That  no  voter  within  the  said  school  district 
who  had  the  right  to  register  fOr  said  elec- 
tion was  denied  the  right  to  register  and 
vote  In  said  election.  That  each  and  ev&y 
one  of  the  122  voters  whose  names  were 
entered  in  the  registration  book  had  Uie 
right  to  qualify  and  register  for  said  elec- 
tion. That  the  election  was  held  at  the  time 
and  place  designated  In  the  order  of  the 
board  of  county  commissioners.  That  the 
registrar  and  Judges  canvassed  and  Judicial- 
ly determined  the  results  of  said  election 
and  certified  the  same  to  the  board  of  coun- 
ty conmilssionera  at  a  regular  meeting  of 
said  board,  and  the  said  results  were  by  or- 
der of  the  said  board  of  county  commission- 
ers recorded  in  the  ofilce  of  the  register  of 
deeds  of  Scotland  county.  That  the  said 
results  as  certlfled  and  recorded  set  forth 
that  there  were  122  registered  electors  In 
said  election.  That  of  these  6S  cast  tlielr 
ballots  in  favor  of  the  school  and  the  tax 
levy,  and  the  remaining  57  were  counted  la 
the  results  of  said  election  against  the  sdhool 
and  the  tax  levy,  and  that  a  majority  of  the 
qualified  electors  In  said  election  cast  Oictr 
ballots  in  favor  of  the  school  and  the  taix 
levy."  The  motion  of  the  plaintUfa  was  d»- 
nied,  the  temporary  restraining  order  dia- 
eolved,  and  the  plaintiffs  excited  and  ap- 
pealed. 


•Forotbu  CMM  M«  «u&«  tople  aad  Motlou  NDUBER  la  Dm.  Six.  A  Am.  01g.^«|^-N^jS«^ 
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Cox  &  Dnim,  of  Lanxlnbur^  tor  aro^IantB. 
E.  EL  Gibson  and  JonaOian  Peele,  bofb  of 
Laurinburg,  for  appellee. 

AZJiEN,  J.  Several  Irregularities  In  the 
r^istratlon  of  voters  an^r  tn  the  recordf 
bnt  cpuDsel  toT  the  plalntUEs  prpperljr  admit 
that  none  of  fibem  are  enffldeiM;  to  vitiate 
the  election  unlen  the  failure  to  administer 
an  oath  to  those  offering  themselves  for  reg- 
istratioQ  has  this  effect.  The  question  Is 
important,  presenting  as  it  does  on  one  band 
the  poBBlbllity  of  admitting  as  voters  those 
not  l^jalljr  qpallfled,  If  the  requirements  of 
the  law  are  not  observed,  and  on  the  other 
making  it  possible  for  registrars,  by  neglect 
or  fraud,  to  disfrancblse  an  oitire  electorate. 
In  ttils  case  there  is  no  erMenoe  of  taxy  lm> 
proper  motive  on  the  pait  of  the  registrar  or 
of  any  of  the  officers  connected  witti  the  eleo- 
tlon,  but  the  pilncipie  declared  cannot  be 
confined  to  this  case^  and  vrUl  lie  antboritr 
In  many  otheis. 

We  have  giv«  the  question  careful  con- 
siderati<m,  and  have  eoududed,  in  the  inters 
est  of  a  free  and  full  exineealon  ot  the  popn- 
lar  will,  to  atMe  by  the  precedent  hereto- 
fore established  in  this  court,  and  to  sustain 
the  electioo. 

In  Qnlnn  v.  Lattimore,  120  N.  C.  426,  26 
a  E.  638,  68  Am.  8t  Rep.  707,  it  was  held 
that  the  requirement  as  to  the  administra- 
tion of  an  oath  to  the  elector  before  r^s- 
tratlon  was  directed  to  the  registrar,  and 
that  "where  a  registrar  of  election  renters 
a  person  entitled,  under  the  Constitution  and 
laws  to  vote,  but  through  Inadvertence  or 
fraud  fails  to  administer  the  oath  required 
to  be  administered,  such  person  shall  not  be 
for  that  reason  deprived  of  his  vote."  It  is 
true  that  in  the  Lattimore  Case  all  the  names 
on  the  re^stratton  books  were  not  involved, 
as  In  this  case;  but,  if  the  principle  Is  ad- 
mitted as  to  one  voter.  It  must  logically  ap- 
ply to  aU. 

In  IS  Cyc  SOT,  the  author  adopts  the  doc- 
trine of  this  case,  and  says:  "Statutes  pre- 
scribing the  mode  of  proceeding  of  public 
oflBcers  are  regarded  as  directory  unless 
tiiere  Is  something  in  the  statute  which  shows 
a  diCTerent  Intent  Hence  as  a  general  role 
a  statute  prescrlUng  the  powers  and  duties 
of  registration  officers  should  not  be  so  con- 
strued as  to  make  the  right  to  vote  by  reg- 
istered voters  depend  upon  a  strict  observ- 
ance by  the  r^clstrars  of  all  the  minute 
directions  of  the  statute  in  preparing  the 
voting  list,  and  thus  render  the  constitution- 
al light  of  suffrage  Uable  to  be  defeated, 
without  the  fault  of  the  elector,  by  the  fraud, 
ca»yrice,  Ignorance,  or  negligence  of  the  r^ 
latrars ;  for  If  an  exact  compliance  by  these 
officers  with  aU  statutory  directions  should 
be  deemed  essential  to  the  right  of  an  elec- 
tor to  vot^  eilectlons  wtrald  often  fall,  and 
electors  would  be  deprived  without  th^ 


faalt  of  an  oj^rtunlty  to  vote,  A  consti- 
tutional or  statutory  provision  that  no  one 
shall  be  entitled  to  register  without  first  tak- 
ing an  oath  to  snpiiort  the  Constitution  of 
the  state  and  that  of  the  United  States  is 
directed  to  the  registrars  and  to  ttiem  alone ; 
and  if  they  through  inadvertence  register 
a  qnallfled  voter,  who  is  ^titled  to  register 
and  vote,  wlthoat  administering  the  pre- 
scribod  oath  to  him,  he  cannot  be  deprived 
of  his  tight  to  vote  through  tUs  ne^lgence 
of  tile  offlceES." 

Ws  tbereforo  hold  that  th«  election  was 
vaUd,  and  that  the  restraining  ordw  ought 
to  have  been  dissolved. 

Affirmed. 

(Itt  N.  0.  ««) 
In  n  SMITH'S  WILU 
(SopEoae  Court      North  Carolina.   Nov.  12. 

1.  Appeal  and  Ebbob  ({  690*)  —  Bbcobd  — 

QDSSTIONB  PBESEinXD  TOB  ReVIKW— AOHtS- 
BIBILITY  or  EVIOBNCB. 

Astignmenta  of  error  to  the  exclusion  <tf 
evidence  cannot  be  considered,  where  the  rec- 
ord does  not  discloH  vhat  the  witnesseB  would 
have  testified  to,  or  what  was  proposed  to  be 
proven. 

[Ed.  ^ote. — For  other  casefl,  see  Appeal  and 
Error,  Gent  Dig.  f|  2897-^0.  29^-2904. 
2906,  2908;  Dec.  Dig.  |  690.*]  . 

2.  Appial  and  Esbob  (!  001*)— Ebvibw— Pbe- 

BtTUFTIONfr— BiTBDEN  OF  SBOWINO  EBBOB. 

Error  in  the  rulings  ot  the  trial  court  will 
not  be  presumed*  and  appellant  must  not  only 
show  error,  but  be  must  mate  it  appear  plahily. 

[Ed.  NoteT— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  17TI,  SOTO;  Dec  Dig.  | 
901.*] 

5.  Witnbssbs  ({  87*)— OoKPiTinaT-^irowz.- 

EDGE  OF  FAOm 

Saestions  asked  witnesses  were  properly 
ed,  where  It  appeared  that  the  witnesses 

did  not  have  the  requisite  knowledge  of  the 
(acts  to  answer  them. 

[Ed.  Note.— For  other  casesL  see  Wltnsssea. 
Cent  Dig.  H  80-87;  DeoDig.  |  87.*] 

1  Witnesses  (%  245*)— Examinatioh— Qnxs- 
TioNs  Albeadt  Fdllt  Covebbd. 

Questions  which  were  fully  covered  by  pte- 
vlous  answus  of  the  witness  were  piopeny  ez- 
doded. 

[Bd.  Note.— For  other  cases,  see  Wltnesaw, 
Cent  Dig.  H  827,  828;  Dec/Dig.  |  m*]^ 

6.  Appeal  and  Ebbob  (i  - 690*)  —  Becobd — 
QmsrzoNS  Pbesbntxd  tob  Review— Admis- 
BiBiUTT  or  Evidence. 

Where  the  time  to  which  proposed  evidence 
related  was  material  to  Its  pertlnencr,  assign- 
ments of  errOT  to  the  exclusion  of  such  evidence 
cannot  he  considered,  where  the  record  does  not 
show  the  time  to  which  it  related. 

[Bd.  Note. — For  oflier  cases,  see  Appeal  and 
Error,  Cent  Dig.K  2^T-2899,  ^^2901. 
2906,  2908;  Dec.  l3g.  |  69a*] 

6.  Appeal  and  Bbbob  (i  690*)  —  Sicobd — 
Questions  Fbesented  fob  Bbvzbw- Adku- 
siBiuTt  OF  Evidence. 

Assignments  of  error  to  the  ezclusloa  of 
a  certain  record  from  the  evidence  cannot  be 
considered,  where  its  contents  are  not  suffi- 


•Fcr  other  casM  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  AAm.  Pig.  K«7-N(^|^^^^lf^^^«^[^ 
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cientl;  stated  to  permit  the  tppellate  court  to 
pass  CD  Its  admissibility. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Di£.  M  28»7-2899.  21)02-^4, 
2906,  2808;   Dec  Wig.  {  690.*] 

7.  Wuxs   (I  S3*)  — RsuTAiroT— Febuhak 

Status  and  CJondition. 

Where  the  issoe  was  the  competency  to 
make  a  will  a  record  of  proceedingi  inrolTing 
the  testator's  aaDitr,  made  some  time  after  tbe 
execution  of  the  wiU,  waa  not  in  aoch  reaaonable 
proximity  in  point  <^  time  to  the  fact  in  iaaue 
as  to  have  any  tendency  to  establish  the  same. 

[Ed.  Note.~For  other  cases,  see  Wills,  Cent. 
Dig.  S{  111.  112, 120-iaO:  Dec.  Dig.  i  &3.*] 

&  EVIDBNCI  (S  090*>— WEIOBT— InTBBKBT  OF 

Witness. 

Wliile  the  testimony  of  an  interested  wit- 
ness who  is  not  biased  by  bis  interest,  is  en- 
titled to  the  same  weight  as  if  be  was  not  in- 
terested, such  evidence  is  not  necessarily  enti- 
tled to  the  same  weight  as  that  of  any  other 
witness,  as  there  may  De  other  drcumatanees  af- 
fecting  the  relative  credibility  of  the  witnesHs. 

[Ed.  Note.— For  other  cases,  see  Bridenc^' 
Cent  Dig.  1  2439;  Dee.  Dig.  1  B9a*l 

Appeal  from  Saperlor'  Oonrt,  OnUfoM 
Goimty;  Peebles,  Judge. 

Proceedlmcs  'for  tlie  probate  of  a  certata 
instmment  as  tbe  wlU  of  W.  B.  Smith.  From 
a  Judgment  admlttliig  the  Instrument  to  pro- 
bate, the  careatot,  W.  A.  Smith,  appeals. 
No  error. 

J.  A.  Barrlnger,  of  Greensboro,  for  appel- 
lant King  .&  Kimball,  of  Greensboro,  Cor 
appellee. 

WALKER,  J.  The  caveators  in  this  pro- 
ceeding alleged  that  the  paper  writing,  which 
had  been  propounded,  was  not  the  will  of 
\V.  B.  Smith,  because  at  the  time  of  its  for- 
mal execution  he  did  not  have  sufficient 
mental  capacity  to  execute  such  an  instru- 
ment There  was  much  evidence  taken  up- 
on the  issue  joined  between  tbe  parties,  but 
it  is  not  necessary  to  set  out  even  the  sub- 
stance of  it,  as  tbe  exceptlmiB  principally  re- 
late to  its  competency. 

[1]  The  caveators  asked  many  questions, 
to  which  tbe  propoundera  objected,  and  they 
were  excluded,  but  we  cannot  sustain  the  as- 
signment of  error  in  respect  to  them,  as  it 
does  not  appear  what  the  witnesses  would 
have  testlfled,  or  what  was  proposed  to  be 
proven.  Before  we  can  declare  ttiat  there 
was  an  error  committed  In  rejecting  evi- 
dence, or  if  there  was  error,  whether  it  was 
prejudicial,  we,  of  course,  must  know  what 
is  the  nature  of  the  evidence,  in  order  to  as- 
certain whether  It  Is  competent  and  rderant 
Besides,  the  vrltness  may  answer  in  such  a 
way  as  to  render  tbe  error  perfectly  harm- 
less; for  Instance,  that  he  has  no  knowledge 
of  the  matter  inquired  about,  or  he  may 
give  an  answer  which  Is  entirely  unfavorable 
to  the  party  who  asked  the  question,  and 
perhaps  other  answers  might  be  given,  which 
would  show  that  the  error  vras  not  a  preju- 
dicial one.  Suppose  we  should  order  a  new 
trial  because  the  Judge  excluded  the  ques- 
tion, "Do  you  know  whether  he  was  suffer- 


ing with  a  disease?"  and  when  the  question 
was  again  put  to  tbe  witness,  he  should  an- 
swer it  in  the  negative,  it  would  at  once  ap- 
pear that  we  bad  done  a  vain  thlnit  Coun- 
sel should  state  what  they  expect  to  inove 
by  the  witness,  If  the  quesUon  la  objected  to^ 
unless  the  quMtlon  Itself  glvea  snfflclent  in- 
dication of  It,  and  even  tben  there  dioold  be 
some  probability  iriiown  that  0te  wltneaa  wHI 
testier  u  expected. 

[1]  In  Diekerson  v.  DaU,  159  N.  O.  641,  75 
S.  B.  808,  we  said:  "^niere  is  no  statement  as 
to  tbe  iiuswer  of  tbe  witness  when  tbe  ques- 
tion was  admitted,  iu>r  as  to  tba  efvldaioe 
sought  to  be  dldted  when  it  waa  excluded: 
and,  as  we  cannot  see  that  the  deftedant 
has  been  prejudiced,  tbe  exeq;>tlon8  cannot 
be  sustained.  State  v.  lioak,  166  N.  a  «43 
[72  S.  B.  667]."  Appellant  must  show  error; 
we  will  not  presume  it,  but  be  muat  mate 
it  appear  plainly,  as  the  presumption  Is 
against  him.  Albertwm  r.  Terry,  108  N.  C 
76,  12  8.  B.  892 ;  Lumber  Co.  v.  Butamann. 
160  N.  a  886,  7B  8.  B.  1006L 

[1, 4}  There  is  another  class  of  objections 
In  this  case,  where  the  Judge  properly  ex- 
cluded tbe  questions,  as  tt  an>eared  that  tbe 
witnesses  did  not  have  tbe  requisite  knowl- 
edge of  tbe  facts  to  ansmr  them.  Berbar- 
ry  T.  TwnbadW,  162  N.  a  — i  77  S.  B.  412; 
Aman  l:faBU)er  Ga,  100  N.  a  869,  7S  S.  B. 
9SL 

Otber  questions  vrere  ruled  out  beeanse 
they  were  fully  covered  by  previous  answers 
of  the  witness,  which  was  ^opa.  Bajnm 
V.  Harris,  160  N.  a  807,  76  S.  B.  280. 

[I]  TbMo  are  stfU  aOien  where  the  tlnie 
to  which  tbey  relate  Is  not  glvm,  so  as  to 
show  their  pertlnoKT  or  bearing  upon  tbe 
issue.  The  court  must  be  able  to  see  Uiat 
the  proposed  evidence  la  botb  onnpetent  and 
relevant,  and  thla  Is  required  by  the  rnle 
Just  stated. 

[1]  Caveators  offered  a  certain  record  In  a 
proceeding  said  to  have  involved  tbe  sanltr 
of  the  testator,  but  the  same  reason  fw  its 
exclusion  amlies  as  in  the  case  of  the  ob- 
jections above  noted.  We  are  not  Informed 
aa  to  its  contoits,  so  that  we  can  sea  its 
relevancy  and  give  an  Intelligent  oplidon  as 
to  the  validly  of  tbe  exception  now  made 
to  the  ruling.  We  may  add  these  autttorltles 
to  those  already  cited  upon  tbe  general  qoes- 
Uon  that  the  party  asking  the  question,  wlUcb 
is  excluded,  must  dlsdoae  to  tbe  court  wbat 
he  expects  to  prove  by  tbe  wltneaa.  Ovarman 
r.  Coble,  35  N.  a  1 ;  State  v.  Pierce,  91  N.  C. 
606;  Boney  v.  Ranroad,  155  N.  a  96,  71 
S.  E.  87;  Wbitmire  v.  Heatb,  155  N.  a  304. 
71  S.  B.  818.  The  same  rule  iwevaHa  In 
other  JuEladlcttona  In  re  Pimiey'a  mil,  2T 
Minn.  280.  6  N.  W.  791«  7  N.  W.  144.  We 
said  in  Whitmire's  Case:  "A  court  can  never 
pass  intdllgently  upon  evidence  unless  tt 
knows  what  the  evidence  Is,  In  order  tbat 
its  bearing  upon  tbe  issue  may  be  deter^ 
mined.    The  defendant  should  have  stated 
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what  he  Intended  to  prove;  •  •  *  other- 
wise the  evidence  should  be  excluded,  not 
because  ft  Is  Incompetent,  but  because  It  can- 
not be  seen  to  be  competent  The  court  must 
Judge  of  Its'*  competency  and  "materiality — 
not  the  witness.  This  Is  the  well-settled  rale, 
and  is  also  the  'rule  of  reason.' "  It  also 
applies  to  papers  and  records  offered  In  evi- 
dence, as  will  appear  by  reference  to  State 
Pierce,  supra,  and  Fnlwood  t.  Fnlwood. 
161  N.  a  601,  77  S.  B.  763. 

[7]  If  the  record  had  any  relevancy  to  the 
Issue,  the  date  to  which  it  related  was  too 
remote  for  any  legal  bearing  upon  the  caB& 
There  must,  of  course,  be  some  rational  con- 
nection between  the  two  and  some  reasonable 
proximity  in  point  of  time,  so  tliat  the  proof 
that  is  offered  will  have,  at  least,  some  tend- 
ency to  establish  the  &ct  embodied  in  the 
issue.  Byrd  v.  Express  Co.,  ISO  N.  C.  273, 
61  S.  E.  801.  Such  was  not  the  case  here^ 
The  record  was  made  some  time  after  the 
date  of  the  wllL 

[I]  The  only  other  assignment  of  error  re- 
quiring attention  Is  the  one  taken  to  the  In- 
struction that,  in  passing  upon  the  testimony 
of  interested  witnesses,  the  Jury  may  con- 
sider any  bias  they  may  have  by  reason  of 
th^  relation  to  the  parties  or  the  cause, 
it  being  insisted  that  the  court  should  have 
added  tliat  if  the  Jury  found  that  they  were 
not  influenced  by  their  "bias,"  and  that  they 
are  credibly  "their  testimony  should  have 
the  same  credit  as  that  of  any  other  wit- 
ness," following  State  v.  Holloway,  117  N. 
C.  732,  28  8.  E.  168,  and  this  view  is  ear- 
nestly pressed  in  the  brief  of  counsel.  The 
court  was  not  specially  requested  to  qualify 
its  cbarge  In  the  respect  indicated.  But  we 
do  not  think  It  should  have  done  so  In  this 
case,  If  the  request  had  been  made.  If  the 
Jtiry  had  decided  that  the  witnesses  were 
not  biased  by  their  Interest  or  relationship, 
they  should  not  necessarily  have  received 
the  credit  due  to  other  witnesses,  and  put 
upon  an  equality  with  them,  as  the  credit  to 
which  they  were  entitled  depended,  not  upon 
their  bias  or  indifference  alone,  but  upon 
other  circumstances  as  well — as,  for  example, 
their  intelligence  and  their  appearance  and 
deportment  while  on  the  stand ;  their  char- 
acter, whether  good  or  bad;  tbeir  means  of 
knowledge;  the  probability  of  their  story — 
these  and  other  mattera  entered  into  the  es- 
timate of  the  value  to  be  attached  to  the 
testimony  of  the  witnesses,  and  the  Jury 
bad  the  right  to  pot  them  in  the  scales,  In 
weighing  the  testimony,  for  the  purpose  of 
separating  th^  trae  from  the  false  and  Anal- 
ly ascertaining  where  was  the  preponderance 
of  the  evidence.  It  may  be  proper  for  a 
Judge  to  tell  the  Jury  "that  if  the  witness 
Is  not  biased  by  his  interest,  his  testimony 
should  have  the  same  weight  as  if  he  was 
not  interested,"  as  said  in  some  of  the  cas- 
es, for  this  is  a  truism,  and  a  sensible  Jury 
wonld  not  orerlook  It   It  ir  a  proposition 


that  proves  itself,  but  it  does  not  mean  that 
the  witness  shall  occupy  a  position  of  equal- 
i^  with  another  who  has  a  better  character, 
more  sense  and  knowledge  of  the  facts,  a 
stronger  memory,  superior  Judgm^t,  and 
whose  other  qualities  and  advantages  Inspire 
the  Jury  with  greater  confidence  In  liis  credi- 
bility. Speaking  of  the  rule  of  the  common 
law,  whereby  parties  to  and  persons  inter- 
ested in  the  event  of  an  action  were  dls- 
qualified,  this  court  said  in  HIU  v.  Sprinkle, 

76  N.  C  353:  "For  generations  past  and  up 
to  within  the  last  few  years,  interest  in  the 
event  of  the  action,  however  small,  excluded 
a  party  altogether  as  a  witness,  and  that 
upon  the  ground,  not  that  he  may  not  some- 
times speak  the  truth,  but  because  it  wonld 
not  ordinarily  be  safe  to  rely  on  his  testi- 
mony. This  rale  Is  stlU  applauded  by  great 
Judges  as  a  rule  founded  la  good  sense  and 
sound  policy.  The  parties  to  the  action  are 
now  competent  witnesses,  but  the  reasons 
which  once  excluded  them  still  exist,  to  go 
only  to  their  credibility."  We  think  that 
this  diange  in  the  law  of  evidence  was  a 
wise  and  salutary  one,  but  it  did  not  abolish 
the  other  rales  of  evidence^  and  the  Jury 
should  not  be  handicapped  by  an  imperative 
instraetion  tha^  in  the  absence  of  bias  of 
some  who  are  interested,  they  should  give 
credit  to  all  the  witnesses  equally,  as  those 
who  have  had  no  Interest  may.  In  other  re- 
epecta  and  apart  from  any  consideration  of 
bias  or  impartiality,  be  more  reliable.  It  is 
undoubted^  true  that  Intwest  naturally  pro- 
duces bias,  for  we  have  beoi  told  that  "If 
aelf  the  wavering  balance  shake,  it^s  rarely 
rlE^t  adjusted";  bat,  notwithstanding  this 
tendency  of  our  nature  and  onr  frailty,  the 
witness  may  resist  the  temptation  which  thus 
besets  lilm  and  prove  himself,  to  be  worthy 
of  credit  Smith  t.  Moore.  142  N.  C  277,  06 
8.SL276,7L.B.A.(N.  80S84.  Ilhels 
not  In  fact  prejudiced  by  his  relation  to  the 
cause  or  the  parties,  tlie  Jniy  may  then  con- 
sider whether  there  are  other  drcunistances 
which  Impair  the  strmgth  of  bis  testimony, 
such  as  want  of  intell^ence,  character, 
knowledge  of  the  facts,  and  so  forth.  The 
subject  has  so  recently  undergcme  discossion 
In  this  court  that  farther  commit  ia  un- 
necessary. Herndon  t.  Ballway,  102  N.  C 
— ,  78  &  B.  2S7.  See.  also.  State  t.  Vann, 

77  8.  B.  296,  at  the  last  tenn. 

A  careful  examination  of  the  mtira  caw 
dlsdoses  no  reversiUe  artor. 
No  emn, 


OM  N.  C.  476} 

STATE  V.  SMITH. 

(Supreme  Court  of  North  Carolina.   Nov.  12, 
191S0 

1.  Husbaud  aivd  Wm  ({  818*)— OrnnsEs— 
Aba  RDONHENT— Evidence. 

Evidence  held  to  sustain  a  conviction  of  a 
husband  for  willful  abandonment  of  Us  wife 
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without  pzorldinf  idaqnata  mpport  for  lier  and 
her  child. 

[Bd.  Note. — For  other  caaea,  aee  Haiband  and 
Wift,  Gent  Dig.  1 1110;  Dae.  Dig.  |  81S.*] 

2.  OkmtNAI.  ItA.W  d  S17*)— TBUIr-FAZLUBK 

OF  AoonsFD  TO  Tfesmr. 

Failure  of  the  accused  to  testify  in  a  crini' 
inal  case  should  not  be  used  against  him,  and 
ahoold  not  be  considered  to  his  prejudice^ 

[Dd.  Note.— For  other  caseb  aee  Criminal 
Law,  dent  Dig.  |  782;  DeTlHg.  |  817.*] 

8,  Husband  ahd  Wite  (S  802*)— OFFENSBa— 

"Abandonment." 

"Abandonment"  of  a  wife,  in  order  to  con- 
■tttnte  an  offense,  most  be  wlllfnL  to  wit,  with- 
out jast  cause  or  excuse,  unjustmable,  wrong* 
fill,  and  without  her  conaen^  and  it  moet  alio 
appear  that  defendant  haa  failed  to  provide 
adequate  rapport  for  her. 

[Gd.  Note.— For  other  cases,  eee  Husband  and 
Wife,  Cent  Dig.  1 1100;  Dec  Dig.  {  S02.* 

For  other  definitions,  see  Words  and  Phxaaee* 
ToL  1,  pp.  4-18 ;  ToL  8,  p.  7569.] 

4.  Husband  and  Witk  ^  806*)--ABAnDON> 
UBNT  —  Defenses  —  Offer  of  Houb  —  Good 
Faith. 

Where  a  husband  left  bis  wife  with  intent 
not  to  return  to  her,  and  failed  to  provide  ade- 

rtte  support,  an  offer  to  provide  her  a  home 
another  dtr,  not  made  u  good  faith,  is  no 
defense  to  a  prosecodon  for  abandonment 
Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  f  1108;  Dec  Dig.  {  305.*] 

5.  Cbiuinal  Law  (|  1178*)-^n«AL— Wuv- 

EB  OF  EbBOB. 

An  alleged  error  not  argued  in  the  brief 
wilt  be  deemed'  waived,  as  expressly  provided 
by  Supreme  Court  rnle  84  (140  N.  C.  666.  53 

5.  EL  ix). 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  80U-«)18;  De&  Dig.  | 
1178.*] 

6.  Cbiuinai,Law  (I  1120*)— Affeaz.— Bui.- 

INOB  OH  ETIDBNOE— BiCOBD. 

B^r,  in  receiving  In  evidence  oi  a  crim- 
inal proeecntion  a  complaint  in  a  dvil  action, 
would  not  be  feviewed  where  the  contents  of 
the  complaint  was  not  aet  out  in  the  record, 
so  SB  to  show  prejudice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  2931-2937;  Dec  Dig.  S 
1120.*] 

7.  Cbihihal  Law  ({  1169*)— Appeal— RuL- 

ZNOB  ON  EviDBltCB— PBBJUDICE. 

Where,  in  a  prosecution  for  wife  abandon- 
ment it  was  not  dis;^uted  that  defendant  had 
actually  abandoned  his  wife  without  adequate 
support,  he  was  not  prejudiced  by  the  admission 
of  evidence  bj  the  sheriff  Uiat  be  could  not 
find  him  in  the  oonnty  whok  he  attempted  to 
serve  his  process. 

[Ed.  Note. — For  other  caaea,  see  Criminal 
Law,  Gent  Dig,  Si  7S4.  SO^TsiSO,  8187-8148 ; 
Dec  Dig.  i  im"} 

8.  Cbiunal  Law  ({  1168*)— RnuNOB  on  Eti- 
dbnce— Pbbjudicb. 

Where,  in  a  proaecntion  for  wife  abandon- 
ment there  waa  no  dispnte  that  accused  had 
actnaDy  abandoned  his  wife  and  child  without 
adequate  support  and  there  was  also  ample 
evidence  that  he  did  not  intend  to  return  and 
support  them,  he  was  not  prejudiced  hy  the  ad- 
mission of  a  part  of  his  answer  1b  an  action  for 
divorce,  which  had  been  begun  hy  his  wife 
against  him,  but  not  tried. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  ii  7B4.  8088in80,  8187-3148 ; 
Dec  Dig.  I  llr^ 


Appeal  from  Superior  Ckmr^  UnlMiGoaB- 
ty;  Bragaw,  Judge. 

John  A.  Smith  was  convicted  of  abandon- 
Ing  Ms  wife  withont  providing  adequate  anp- 
port  for  her  and  her  child*  and  ba  ai^eela. 
Affirmed. 

Adams^  Armfleld  &  Adams  and  Red  wine 
A  Slken^  all  of  Monroe^  for  appelant  Thm 
AWaaer  Goieral,  for  the  Stata 

WALEDB,  J.  [1]  This  Is  an  IndlcCmeiit 
against  13ie  defendant  for  abandonment  of 
his  wife  without  providing  adequate  support 
for  her  and  thedlr  diild,  under  RerlBBl  f 
3SBS.  fThe  evidence  nnfolds  a  very  sad,  tnit 
revolting,  story  of  ttds  unhappy  marriage, 
caoaed  by  the  perristoit  Indifference  of  the 
defendant  towards  the  prosecutrix  and  hla 
constant  neglect  of  her,  whldi  finally  od- 
mlnated  In  his  desertion  of  his  home  and  his 
refusal  to  perform  his  marriage  obUgatlona 
He  had  seduced  this  woman  before  their  mar- 
riage "with  studied,  sly,  ensnaring  art,"  and 
pleaded  scriptural  authority  for  bis  betrayal 
of  her  and  her  consequent  ruin.  He  went 
through  the  form  of  redeeming  his  promise. 
It  is  true,  and  married  her,  but  with  evident 
intent  of  dissolving  the  unhallowed  union. 
He  piled  her  with  false  and  repeated  ac- 
cusations of  infidelity  to  him,  and  refused 
to  support  her.  In  the  studied  execution  of 
his  preconceived  design  of  breaking  off  thdr 
marital  relations  and  forcing  her  to  set  him 
free  by  suing  for  a  divorce.  He  saved  him- 
self from  a  prosecution  for  this  seduction 
by  the  formal  ceremony  of  marriage,  for, 
so  tar  as  he  la  concerned,  it  really  bad  no 
moral  sanction.  A  child  was  born  to  them. 
Shortly  after  the  marriage  he  began  his  per- 
secution of  his  wife  by  baseless  charges  of 
her  Intimacy  with  other  men,  which  he  him- 
self must  have  known  were  vrithout  founda- 
tion in  fact  He  proEWsed  that  he  debauch 
himself  so  that  she  could  get  a  divorce,  and. 
falling  In  this,  he  Indecently  proposed  that 
she  do  the  same  thing  and  give  him  grounds 
for  severing  the  marital  tie,  adding  that  he 
would  give  her  $500  to  release  him  In  that 
way.  He  told  her  that  he  bad  a  wife  and 
children  In  Florida,  but  this  was  not  true, 
and  seems  to  have  been  said  to  frighten  her 
Into  submission  to  his  will.  The  jury  might 
well  have  found  from  the  evidence,  not  only 
that  he  deserted  her  willfully  after  the 
marriage,  and  failed  to  fuml^  her  and  their 
child  an  adequate  support,  but  that  be  clear- 
ly Intended,  when  be  married  her,  to  wep- 
arate  himself  from  her,  and  to  add  the 
crime  of  abandonment  to  that  of  antenuptial 
seduction,  which  she  had  condoned  by  the 
marriage,  and  which  stood  as  a  bar  to  his 
criminal  indictment  She  scomtnlly  resent- 
ed all  of  his  Immoral  su^estlons  and 
wicked  solicitations,  and  Indignantly  pro- 
tested against  bis  evil  course  towards  her, 
which  had  grown  from'' bad  to  worse.  When 
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batSed  by  ber  steady  refusal  to  defile  her- 
self for  his  Tile  porposes,  or  eTen  to  listen 
to  his  base  proposals,  he  then  tried  to  sab- 
Ject  her  to  temptatloD,  and  offered  a  bribe 
for  the  purpose  of  pladng  her  In  a  com- 
promising position  so  that  he  could  use  the 
testimony  of  his  accomplice  against  her  vlr- 
tae.  But  he  again  failed  and  finally  offered 
to  take  her  to  a  neighboring  city  to  Utc,  but 
she  declined  to  go,  as  his  previous  treatment 
and  bis  conduct  bad  convinced  her  that  he 
was  not  acting  in  good  faith,  after  a  change 
of  heart  and  promise  of  rei>entance  and  re- 
form, but  solely  for  the  purpose  of  remov- 
ing her  from  the  protection  of  her  friends 
and  family,  and  so  isolating  ber  that  he 
might  the  more  easily  and  successfully  con- 
tinue In  his  efforts  to  destroy  her  character 
out  of  Uie  mouths  of  suborned  witnesses  of 
low  d«cre^  uid*  ^<  the  evidence  Is  credible, 
she  had  good  reason  to  ttiink  so  and  to  take 
counsel  of  her  fears.  He  complained  of  ber 
extravagane^  when  she  bad  spent  none  of 
Ua  money.  For  some  weeks  after  the  mar- 
riage they  lived  at  her  grandmother's  home. 
The  evidence  shows  that  daring  this  period 
aa  the  Attorney  General  pats  it^  "be  squander- 
ed on  her  the  aom  of  80  ceota.  Not  being 
able  to  stand  stich  excesalTe  coat  of  living, 
the  defendant  made  arrangements  for  blm 
and  blB  wife  to  live  in  the  home  of  the 
wife's  father.  He  carried  his  wife  and  all 
of  their  belongings  to  the  father's  home, 
bat  after  11  daya,  dorhig  which  time  be 
spent  oDij  one  nU^t  with  hla  wife^  he  mov- 
ed hlB  own  ttilnga  away,  and  has  never  lived 
with  ber  since."  He  finally  left  for  Flori- 
da, remaining  away  aeveral  months*  and 
statitiM;.  while  ttiere.  that  he  never  expected 
to  live  with  his  wife  again,  and  that  ttie 
peopte  at  his  home  could  do  nothing  with 
blm,  as,  "If  it  got  ho^  he  could  go  somewhere 
else  and  stay,"  and  he  rqwated  thla  decla- 
ration aeveral  times,  and  once  admitted  that 
be  married  the  prosecatrix  to  get  rid  of 
trouble  be  had  Ivooght  upon  hiroa^  allnd- 
ing  to  his  seduction  of  ber. 

m  nie  defendant  Introduced  no  evidence, 
bat  this  failure  on  bis  part  to  e^laln  the 
damaging  facts  we  have  recited,  and  there 
are  more  of  the  same  Und  in  the  testimony 
sent  up,  cannot  be  used  against  him  and 
abonld  iwejudice  him  in  no  degree. 

[3]  The  abandonment  mastbewiUfal;  that 
la,  without  Just  canse  or  excuse— onjasti- 
fiable  and  wrongful.  State  v.  Hopkins,  130 
N.  a  647,  40  &  B.  078;  State  v.  Toney,  16S 
N.  G:  — i  78  B.  BL  IM.  If  abe  consulted  to 
the  separation,  his  departure  from  her  home 
and  Uvlng  apart  from  her  would  not  he  an 
abandonment  Witty  v.  Barham,  147  N.  C. 
479,  dl  8.  B.  372L  flliatt  are  two  Ingredients 
of  this  crime— abandonment  and  failure  to 
provide  adequate  anpport  tor  wlfft  and  ddld 
— and  both  must  be  alleged  and  proved. 
State  V.  May,  182  K  a  lOSl.  48  a  IL  81& 
The  state  offered  ample  evidmce  to  establish 
the  completed  offense. 


[4]  Defendant's  offer  to  provide  a  home  for 
his  wife  In  Charlotte  Is  no  defense,  if  it  was 
not  genuine  or  made  in  bad  faith.  The  court 
submitted  this  view  of  the  case  to  the  jury  by 
fair,  fall,  and  correct  InatructlonB,  and  they 
found  against  the  defendant  The  verdict,  in 
that  particular.  Is  well  warranted  by  the  evi- 
dence and  the  defendant  has  alleged  no  er- 
ror with  respect  to  It 

[1, 1]  He  assigns  in  the  case  on  appeal  four 
errors:  The  first  as  to  the  Introduction  of 
the  complaint  filed  in  a  divorce  suit  brought 
by  his  wife,  Is  abandoned,  as  it  does  not  ap- 
pear in  his  brief.  Bnle  of  this  court  No.  84 
<140  N.  C  666,  53  S.  E.  li) ;  Eogers  v.  Whit- 
ing Manufacturing  Co.,  1S7  N.  C.  484,  73  S. 
E.  227.  But  If  it  was  before  us,  we  could 
not  sostoin  It  ss  the  contents  of  tbe  plead- 
ing Is  not  set  out  &nd  w^  ttierefore,  can- 
not see  that  the  ruling  was  preJudldaL 
State  V.  Pierce,  91  N.  C.  606;  Whltmire  v. 
Heath,  166  N.  a  304,  71  S.  E.  313;  Fulwood 
V.  Fulwood,  161  N.  C.  601,  77  8.  E.  763.  In 
re  Plnney's  WUI,  27  Minn.  280,  6  N.  W.  791, 
7  N.  W.  144;  In  re  Smith's  WIU,  79  B.  E. 
977,  at  thla  term. 

[7]  Ttie  second  exception,  which  was  tak- 
en to  tbe  testimony  of  the  sheriff  that  be 
could  not  find  defendant  in  the  county  when 
be  attempted  to  serve  his  process,  was  only 
relevant  upon  the  ground  that  there  was  evi- 
dence he  was  trymg  to  evade  the  service 
and  had  absented  himself.  Bat  In  the  view 
we  take  of  tbe  caae^  it  la  an  Inmiaterlal  fact 
and  waa  harmless.    It  waa  not  dispnted. 

ther  here  or  below,  ao  far  aa  appeara,  that 
defendant  had  actually  abandoned  his  wife 
»that  1^  left  bar  and  bla  child  without  any 
adequate  support — unless  he  was  Justified 
in  80  datn^  which  we  ban  seen  waa  not  tbe 
case.  The  same  may  be  said  of  the  third  ex- 
ception relating  to  the  same  aabject 

[I]  Tbe  fourth  exception,  aa  to  the  intro- 
duction of  part  of  tbe  aaawer  in  tbe  divorce 
suit  vronld  give  as  some  trouble  if  tbe  rec- 
ord admitted  by  the  court  were  at  all  e»- 
eential  aa  a  Un^  in  the  dialn  of  evidaice, 
bat  ve  tblnk  It  la  not  and  If  error  there  be, 
it  la  harmless.  If  material  evidence  Is  Im- 
prt^riy  admitted,  there  should,  of  course, 
be  a  reversal,  even  though  ther^  be  enous^. 
or  an  abundance,  of  other  proof  upon  which 
the  vNdlct  could  have  beoi  found  for  the 
State.  Church  v.  Hubbart  2  Cranch  <U.  8.) 
187.  2  L.  Dd.  249.  A  defendant  la  enUUed  In 
law  to  hear  the  particular  aocusatton  against 
him,  to  have  the  prosecution  restricted  to 
that  accusation,  and  consequently  the  proof, 
and  not  to  be  convicted  of  any  other  offense 
than  the  one  specially  charged  In  the  Indict- 
ment This  is  his  natural  and  constitutional 
right  But  there  moat  be  prejudicial  and 
not  merely  theoretical  error.  Verdicts  and 
judgmenta  should  not  be  l^tly  set  aalde  up- 
on groanda  wiiSxSh  abow  tbe  alleged  error  to 
be  baimlesa,  or  whefe  Oie  appellant  could 
have  sustained  no  Injury  from  it  -  There^  [ 
•boold  be  at  least  ■otnethii«tia:«3aS»Mn»M^L' 
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treatment  of  the  motion  to  reverse,  and  It 
should  not  be  granted  except  to  sabsenre  the 
real  ends  of  sabstantlal  justice.  Hllllard  on 
New  Trials  (2d  Ed.)  ||  1  to  7.  ^le  motton 
should  be  meritorious  and  nob  frlvolooB. 
The  commentators  on  New  Trials,  Graham 
and  Waterman,  rolume  3,  p.  123S,  thus  state 
the  preTaillng  rule:  "The  foundation  of  the 
application  for  a  new  trial  Is  tiie  allegation 
of  Injustice,  and  the  mottmi  Is  for  relief. 
Unless,  therefore,  some  wrong  has  heea  suf- 
fered, there  Is  nothing  to  be  relieved  against 
The  injury  must  be  positlTe  and  tangible,  not 
theoretical  merely.  For  instance,  the  dixiple 
fact  of  defeat  la,  in  one  sense,  injurious,  for 
It  wounds  the  fadings.  But  this  alone  Is 
not  sufficient  gnrand  for  a  new  trial.  It  does 
not  necessarily  involTea  low  of  any  Und, 
and  without  loss  or  the  probability  of  loss 
there  can  be  no  new  trial.  The  complaining 
par^  asks  for  redress— for  the  restoration 
of  rights  which  have  first  been  infringed  and 
then  taken  away.  There  must  be,  then,  a 
probatdlity  of  repairing  the  Injury,  otherwise 
the  Interference  of  the  court  would  be  but 
nugatory.  There  most  be  a  reasonable  pros- 
pect of  placing  the  party  who  asks  for  a  new 
trial  in  a  better  position  than  the  one  which 
he  occupies  by  the  verdict  If  he  obtain  a 
new  trial,  he  must  incur  additloiuil  expense, 
and  if  there  is  no  corresponding  benefit,  he 
is  still  the  sufferer.  BesMes,  courts  are  in- 
stltnted  to  enforce  right  and  restrain  and 
puzdsh  wrong.  Tfadr  time  is  too  vkluable  for 
th«n  to  interpose  their  remedial  power  idly, 
and  to  no  purpose.  They  will  only  interfere, 
therefore,  where  there  is  a  prospect  of  ulti- 
mate benefit"  Tried  by  this  rule,  we  do  not 
think  any  reversible  error  was  committed. 
Defendant  says  that  snch  evidence  Is  torbid- 
6m  by  Bevisal,  I  493.  "The  verification 
may  be  omitted  when  an  admisdon  of  the 
truth  of  the  allegation  might  subject  the 
party  to  prosecution  fOr  felony.  And  no 
pleading  can  be  used  In  a  criminal  prosecu- 
tion against  the  party  a>  proof  of  a  fact  ad- 
mitted or  alleged  In  anch  pleading."  If  de- 
fendant's construction  of  this  statutory  pro- 
vision is  conceded,  we  are  yet  of  oidnlon 
there  was  no  substantial  error. 

FWe  do  not  see  how  the  admission  In  the 
answer  that  defendant  had  sold  his  property 
and  paid  a  part  of  his  d^ts  can  have  any 
material  bearing  upon  the  Issue  in  this  case, 
nor  how  the  fact  that  he  went  to  Florida 
and  other  places  could  have  prejudiced  him 
In  his  defense.  It  made  no  difference  that  he 
went  to  other  states.  The  fact  was  not 
denied  that  he  left  his  wife  in  ibis  state  be- 
fore he  went  elsewhere,  and  it  was  immate- 
rial to  inquire  as  to  his  whereabouts  after- 
wards. If  the  pleading  was  Introduced  to 
contradict  defendant's  admission  therein  by 
showing  that  he  did  not  visit  those  places, 
we  would  order  a  new  trial  If  we  could  see 
that  be  had  been  banned  by  It  tmt  it  dear- 
ly  appears  ftom  a  careful  review  of  the 


whole  case  that  such  has  not  been  the  result 
The  nncontroverted  facts  showed  a  plain 
case  of  guilt  under  the  statute,  and  there 
was  no  pretense  of  1^1  excuse,  apart  from 
the  promise  of  a  home  In  Charlotte,  which  tbe 
Jury  have  found  to  have  been  a  mere  attempt 
to  lure  his  wif^  who  was  pure  and  had  been 
falQiful,  to  her  own  ruin,  that  be  ml^t  have 
cause  to  pot  her  away.  She  was  too  wary 
for  him,  and  declined  to  walk  into  the  net 
he  had  so  vainly  spread  for  her. 

There  was  no  error  In  the  trlaL 

No  error. 


(US  N.  c.  Ol) 
HENRY  et  al.  v.  HEGQIB. 

(Bopreme  Court  of  North  Carolina.    Nov.  12. 

1913.) 

1.  Vbnoob  aitd  PuBOBAaas  (|  197*)— Tkari- 
na  or  MobtO'Aobd  FaomrT— ^Aasuxpnoa 

or  MOBTQAOB. 

Ad  a^eement  to  purchase  property  subject 
to  the  iocumbrances  thereon  did  not  constitnte 
an  asBumptiou  of  snch  incmnbrances  bo  u  to 
make  the  purchaser  personaUy  liable  to  tbe 
vendor  for  an  amount  paid  bj  the  vendor  to 
satisfy  an  Incumbrance. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  407 ;  Dec.  Diff.  1 1»7.»1 

2.  Vbndob  and  Pubchaseb  (I  197*)— Teaks- 
rsB  or  MoBTOAOBD  Pbopbbtt— Absumftioit 

or  MOBTOAOE. 

A  covenant  in  a  deed  to  assnme  all  incum- 
brances on  the  property,  as  a  part  of  the  con- 
sideration with  special  reference  to  particular 
mortgages,  which  were  excepted  from  the  war- 
ranty, constituted  an  assumption  of  the  mort- 
gage debt  by  tbe  n-antee  and  an  indemnity 
against  its  payment  by  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  {  407 ;  Dec.  Dig.  f  197.*] 

8.  Deeds  <|  96*)— Dbuvbbt— Accbptahcb— 

QUESnONB  BOB  JUBT. 

Whether  a  deed  was  delivered  to  and  ac- 
cepted by  the  srantee  so  as  to  bind  him  to  a 
performance  oi  its  covenants  or  stipulations 
was  a  mixed  question  of  fact  and  law ;  and  the 
Jury  should  find  the  facts  and  the  Judge  declare 
the  law  arising  thereon. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  iS  127.  633 ;  Dec  Dig.  {  66.*1 

4.  TbIAL  (t  235*)— INSTBCCTIONS— WbIOHT  Of 

BvjDBNCE— CoNrLiCTiNa  Evidence. 

In  a  grantor's  action  to  recover  the  amonnt 
of  a  mortgage,  which  he  had  paid,  from  the 
grantee,  where  the  grantee  denied  that  he  ac- 
cepted a  deed  containing  an  assumption  of  the 
mortgage  and  testified  that  he  rejected  it  and 
the  deed  was  produced  and  offered  in  evidence 
by  the  grantor,  the  court  erred  In  directing  the 
Jury  to  find  for  tbe  grantor  if  tiiey  believed  tbe 
evidence,  as  they  could  not  believe  ^1  tbe  evi- 
dence wnere  it  conflicted. 

[Ed.  Note.— For  other  cases,  see  Trial  Coit. 
D^.^^U  639-541.  64S-C48,  651;   XHc  Dig.  | 

5.  Deeds  (|  208*)— Dbuvbbt— Aoctftahcb— 

Evidence. 

On  the  question  of  whether  a  deed  was  de- 
livered to  and  accepted  by  a  grantee,  the  tatA 
that  it  was  produced  by  the  grantee  under  a 
notice  to  him  or  a  role  of  the  court  reqairiag 
him  to  do  so  might  have  an  important  bearing. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  li  026-682;  Dee.  DUtT 20&*] 
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6l  Dbiiw  a  40*>— FxBioiii  LiABUD— Obantxs 

TTifDXH  Dkbd  Poll. 

A  cntDtee  who  recelTM  and  accepts  a  de«d 
la  liable  on  it*  covenanta  to  be  periormed  by 
him,  aa  the  conaideration  of  the  xrant  or  a  part 
theraof,  whether  he  signed  It  or  not,  since  the 
aceeptance  of  the  deed  is  equivalent  to  an 
agreement  on  hli  part  to  perform  the  cOTcnanL 

[E6.  Note.~For  other  cases,  see  Deeds,  Gent 
Dif.  H  8»-94 ;  Dec.  Dig.  i  &.*} 

Appeal  from  Superior  Gonrt;  Oranvllle 
Conntar;  Peebles.  Judge. 

Action  b7  H.  Hau7  and  wife  against  O. 
G.  H^gle.  Trom  a  Judgment  for  plalnttfla, 
defendant  appeals  New  trial  granted. 

Tbe  defendant,  desiring  to  purchase  a 
bouse  and  lot  from  the  plaintiff,  which 
subject  te  two  mortgages,  executed  by  the 
plaintur,  one  in  favor  of  H.  M.  GllUs  for 
about  $900  and  the  other  in  favor  of  W.  L. 
Taylor  for  about  $150,  agreed  to  buy  Ihe 
same  for  the  sum  of  $25,  subject  to  present 
Incumbrances,  as  stated  above.  The  price 
asked  by  the  plaintiff  was  $1,075.  and,  in  the 
letter  to  him  agreeing  to  buy  the  property, 
defoidant  stated  that  tbe  payment  of  the 
$25  for  the  pioperl?,  subject  to  the  mort- 
gages, would  equal  his  price;  that  is,  $1,075. 
PlalDtiCf  caused  a  deed  for  the  house  and  lot 
to  be  prepared,  executed  and  acknowledged 
the  same,  with  Joinder  and  privy  examina- 
tion of  his  wife,  and  sent  it  to  the  defendant 
In  the  deed  there  la  a  covenant  on  the  part 
of  the  defendant  as  a  part  of  the  considera- 
tion to  assume  all  incumbrances  on  the  prop- 
erty, with  a  special  reference  to  tbe  Gillls 
and  Taylor  mortgages,  and  they  are  except- 
ed from  the  warranty.  Tbere  was  evidence 
that  defendant  received  the  deed  and  accept- 
ed the  same,  giving  a  check  for  the  $25  to 
Mr.  Lanier,  attorney  for  the  plaintiff,  who 
collected  the  same.  Defendant  testified  that 
be  had  not  accepted  the  deed  bat  delivered 
it  back  and  had  never  exercised  any  control 
or  dominion  over  the  land.  The  plalntlfr 
paid  the  Taylor  debt  amounting  at  the  time 
to  $165,  and  brings  this  action  to  recover 
the  amount  so  paid.  The  property  was  sold 
under  the  Gillls  mortgage  and  brought  not 
more  than  enough  to  pay  that  debt 

The  following  issue  was  submitted  to  the 
Jury,  "Is  the  dtfendant  indebted  to  the  plain- 
tUf,  and,  If  so,  in  what  amount?"  and  the 
Jury  answered  It,  "Tea,  $150,  with  interest 
from  July  12,  1910,"  under  an  instruction  of 
the  court  that  if  they  believed  the  evidence, 
they  should  so  answer  it  exception  and 
appeal  by  the  defendant 

B.  S.  Boyster,  of  Oxford,  fbr  appelant  T. 
Xanier  and  Hicka  ft  Stem,  all  of  Oxford,  tar 
appt^Uee. 

WALKER,  J.  (after  stating  tbe  facts  as 
above).  [1]  We  do  not  think  that  the  written 
agreement  to  boy  the  lot  constttnted  an  as- 
tnimption  of  tbe  mortgages,  so  as  to  make 
tbe  defoidant  liable  personally  to  the  ptaln- 


tlff  for  the  amount  be  paid  to  satisfy  the 
Taylor  debt  The  rule  as  settled  oy  the  au- 
thorities, 80  far  as  applicable  here,  la  thus 
stated  In  27  Cyc  at  pages  1342,  1343,  1344: 
"Where  a  conveyance  of  land  is  made  ex- 
pressly subject  to  an  existing  mortgage,  the 
effect,  as  betwerai  the  grantor  and  the  gran- 
tee, la  to  charge  the  incumbrance  primarily 
on  the  land,  so  as  to  prevent  the  purchaser 
from  claiming  reimbursement  or  satisfaction 
from  his  vmdor  in  case  he  loses  the  land  by 
foreclosure  or  la  compelled  to  pay  the  mort- 
gage to  save  a  foreclosure;  in  reality  It 
amounts  simply  to  a  conveyance  of  tbe  equity 
of  redemption.  •  *  •  The  grantee  of 
mortgaged  land  does  not  incur  a  personal  lia- 
bility for  the  payment  of  the  mortgage  debt 
enforceable  by  tbe  mortgagee,  merely  because 
the  deed  red  tea  that  It  is  made  subject  to 
the  mortgage;  such  personal  liability  is 
created  only  by  a  distinct  assumption  of  the 
debt  or  contractual  obligation  to  pay  it 
Where  the  land  Is  sold  subject  to  a  mortgage, 
bnt  without  an  assumption  of  it  by  the  gran- 
tee^  the  mortgagor  remains  liable  for  any 
deficiency.  But  still,  the  contract  being  one 
of  indemnity  and  the  land  being  the  primary 
fund  tor  the  payment  of  the  mortgage,  if  the 
grantor  is  compelled  to  pay  it,  be  may  re- 
qnire  an  assignment  of  the  mortgage  to  him- 
self, or  be  will  be  regarded  as  an  equitable 
assignee  so  aa  to  be  subrogated  to  the  rights 
of  the  mortgagee,  and  so  will  be  enabled  to 
use  tbe  mortgage  to  force  reimbursement 
from  his  grantee."  Hancock  v.  Fleming,  103 
Ind.  533,  3  N.  E.  254;  McNaughton  v.  Burke, 
63  Neb.  704,  80  N.  W.  274;  M.  C.  &  M.  Co.  v. 
Hand,  197  III.  288,  64  N.  B.  381;  Hartley 
V.  Harrison,  24  N.  T.  170;  Loudenslager  v. 
W.  H.  Land  Co.,  64  N.  J.  Law,  405,  45  AU. 
784;  Equitable  L.  Asso.  T.  Bostwlck,  100  N. 
Y.  628,  3  N.  E.  296. 

The  McNaughton  Case  holds  that:  "One 
who  buys  land  subject  to  an  Incumbrance 
acquires  only  an  equity  of  redemption ;  that 
Is,  the  interest  remaining  after  the  Incum- 
brance has  been  paid.  The  understanding 
between  tbe  grantor  and  grantee  Is  that  tiie 
former  reserves  for  tbe  benefit  ot  the  ineam* 
brancer  so  mnch  of  the  estate  aa  may  be 
necessary  for  the  satisfaction  of  the  d^t 
*A  conveyance  of  land  subject  to  a  mortgage 
•  •  •  Ib  neither  more  nor  leas  than  a 
atau^e  deed  of  whatever  Interest  or  estete 
tbe  grantor  luu  after  the  d^t  la  satisfied  ont 
of  if  " 

GUef  Jnatloe  Mitdidl,  Id  Hancocfe  ▼.  Flon- 
Ing,  supra,  said:  "  'The  dlfEiorenoe  between 
the  purchasers  assomlng  the  payment  of  the 
mortgMe,  and  simply  buying  subject  to  Uie 
mortgage,  is  simply  tiiat  in  the  one  case  he 
makes  himself  personally  liable  tor  the  pay- 
ment of  ttte  debt  and  In  the  other  case  he 
does  not  assume  snch  liability.  In  both 
cases  he  takes  the  land  charged  with  the 
payment  of  the  debt  and  Is  not  allowed  to 
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ait  op  anj  defense  to  Iti  Talldltr-'  Jonee; 
Mort  I  736;  Atherton  t.  Toner,  48-  Ind.  2U; 
F«HnerD7,  Bq.  'Jar.  |  120S.  Tbe  land,  nerer- 
tbeleoi,  remained  the  primary  fund  as  be- 
tween tbe  poTchaaer  and  tbe  mortgagee,  out 
0t  Thicb  pejment  of  tbe  ddbt  snut  be  made^" 

It  was  held  In  Londenslagw  t.  W.  B.  L. 
Co.,  sQiwa,  tbat:  "A  declaratloD  counting 
upon  an  espren  aaramptlon  of  a  mortgage 
by  tbe  grantee  In  a  deed  (the  deed  being  made 
part  of  tbe  declaratl<»0  will  not  be  eapiwrted 
b7  a  <daiue  in  the  deed  tbat  tbe  land  Is 
oHiTered  subject  to  sd^  mor^Eagtf;  Hm 
words  of  assnmptloa  being  absent** 

Tbe  court  ruled  in  tbe  case  of  Eg.  U  Ano. 
Co.  r.  BoBtwlck,  supra,  tbat  a  personal  obli- 
gation on  tbe  part  of  a  grantee  to  pay  a  mort- 
gage upon  tbe  premises  conveired  may  not 
"be  implied  from  a  statement  In  bU  deed 
tbat  the  conveyance  Is  subject  to  tbe  mort- 
gage, and  that  tbe  amount  thereof  forms 
*part  of  tbe  consideration  and  Is  deducted 
therefrom.'  ** 

Tbe  language  In  tbe  last  case  we  have  cited 
is  very  much  like  tbat  used  In  the  letter  of 
defendant  oflTering  to  buy  tbe  lot. 

A  valuable  authority  is  Shepherd  t.  Ifay, 
115  U.  S.  605.  6  Sup.  Ct  119,  29  L.  Ed.  456, 
where  tbe  court  says:  In  order  "to  raise 
such  a  liability  as  is  contended  for  by  plain- 
tiff" In  error,  "there  must  be  words  in  the 
deed  of  conveyance  from  which,  by  fair  im^ 
port  an  agreement  to  pay  the  debt  can  be  in- 
ferred-  This  was  expressly  held  in  BlUott  v. 
Sackett  108  U.  S.  182  [2  Sup.  Gt  375.  27 
L.  Ed.  678].  where  Mr.  Justice  Blatchford. 
In  delivering  the  judgment  of  this  court  said: 
'An  agreement  merely  to  take  land,  subject 
to  a  specified  incumbrance,  la  not  an  agree- 
ment to  assume  and  pay  the  incumbrance. 
The  grantee  of  an  equity  of  redemption,  with- 
out words  in  tbe  grant  importing  in  some 
form  that  be  assumes  the  payment  does  not 
bind  himself  personally  to  pay  the  debt 
There  must  be  words  Importing  tbat  he  will 
pay  the  debt  to  make  him  personally  liable.' 
To  the  same  effect  see  Belmont  v.  Ooman, 
22  N.  T.  438  [78  Am.  Dec  213];  Fiske  v. 
Tolman.  124  Uasa  264  [26  Am.  B^.  659]; 
Hoy  V.  BramhaU,  19  N.  J.  Eq.  74,  78;  Fow- 
ler V.  Fay,  62  111.  375.  There  are  no  such 
words  in  the  deed  made  by  the  plaintiff  in 
«rror," 

[2]  These  cases  also  show  that  the  terms 
of  the  deed  tendered  by  plaintiff  and  alleged 
to  have  been  delivered  to  and  accepted  by 
the  defendant  axe  anffldent  to  oonsUtute  an 
assumption  of  the  mortgage  debt  and  an 
Indemnl^  against  its  payment  by  the  plain- 
tiff. 

[t]  So  tbat  it  aU  cornea  back  to  the  point 
whether  the  deed  was  delivered  the  plain- 
tiff and  accepted  by  ttut  defendant  so  aa  to 
bind  tbe  latter  to  a  performance  of  its  cove- 
nants or  stipulationaL  This  is  a  mixed  qaes- 
tion  of  fact  and  law.  The  Jury  must  find  the 


facto  and  fha  Jndft  dadare  tbm  Jaw  arlatnt 

thereon. 

[4]  We  find  upon  examination  of  tlie  reo> 
ord,  as  wlU  appear  by  oar  atotemat  ia  the 
case,  that  the  evidence  upon  this  matter,  the 
acceptance  of  the  deed,  was  conflicting,  and 
therefore  the  court  conld  not  direct  the 
Jury  how  to  find  U  Uiey  bdleved  the  evi- 
dence^ Blckert  Railroad,  128  M.  0. 28S.  31 
a  BL  4S7:  Cox  T.  BaUroad,  123  N.  a  Oil,  81 
8.  B.  848;  Bank  v.  Nknocka,  124  N.  a  3S2, 
82  8.  B.  717.  The  jury  cannot  well  believe 
all  of  the  evidence  if  it  conflicts.  It  amovnt* 
ed  to  an  Instruction  that  there  la  no  evUenee 
to  prove  deftodantfs  contenttoi,  when  we 
see  that  there  la.  He  denies  that  he  accept- 
ed the  deed  and  testifles  tiiat  he  rejected  It 
Besides,  the  plaintiff  produced  the  deed  at 
the  trial  and  offered  it  in  evidence.  AU  of 
this  was  some  evidence^ 

[I]  It  was  stated  on  tbe  trial  as  a  fact 
though  it  does  not  appear  in  the  record,  that 
the  deed  was  produced  by  the  defendant  un- 
der a  notice  to  him  or  a  rule  of  the  court 
requiring  bim  to  do  so.  If  this  appears  in 
the  case  at  tbe  next  trial,  it  may  have  an 
important  bearing  upon  the  qneetiOB  of  de- 
livery and  acceptanca 

it]  If  the  defendant  recdved  and  accepted 
the  deed,  be  Is  liable  upon  ito  covnumts,  as 
tbt  acceptance  by  the  grantee  of  a  deed  con- 
taining a  covenant  to  be  performed  l>y  him 
as  tbe  consideration  ot  the  grant  or  a  part 
thereof,  is  equivalent  to  an  agreraient  on 
hlB  part  to  perform  It  without  regard  to 
whether  he  signed  It  or  not  11  Cyc  1045; 
Maynard  v.  Moore,  76  N.  0. 158,  dting  Staines 
V.  Morris,  1  Tes.  &  B.  14;  Flnley  v.  Slmpaon, 
22  N.  J.  Law,  311.  53  Am.  Dec.  252 ;  Herring 
V.  Lumber  Co.,  79  S.  E.  876,  at  this  terra. 

There  was  error  In  tbe  diarge,  as  pointed 
out  and  thore  must  be  another  trial. 

New  trial. 


(Ul  N.  c. »» 

PDNDBRGBABT  T.  DUBHAM  TBAOTIOlf 
CO. 

(Supreme  Court  of  North  GaroUoa.    Kor.  19; 
1918.) 

CABBIBBa  292*)— iHjrintT  TO  PASSERGKHI— 

Unavoidablb  AcoxnENT. 

As  the  street  car  on  which  plaintiff  was 
a  passenger  approached  a  certain  point,  plain- 
tiff asked  the  conductor  to  alow  up  bo  that  he 
could  get  off,  and  attempted  to  get  off  while  tbe 
car  was  going  3  or  4  miles  an  hour,  vh«n  he 
caught  a  verv  thin  finger  risg  in  a  screw  at  tbe 
bottom  of  the  handhold,  36  inches  from  the 
bottoiD  of  the  step,  and  his  little  finger  was 
jerked  off  by  the  forward  motion  of  the  car. 
The  screw  head  projected  about  one^ixteenth 
of  an  Inch  from  tbe  sarCacew  BM,  tbat  tbe 
injury  was  an  unavtddaUe  aoddent  for  which 
tbe  street  car  company  was  not  respoeaible. 

[Ed.  Note.— For  other  cassa,  see  Carzier^ 
Cent  Dig.  IS  1168-117a  U7S-117B;  Dm&  Dig. 
f  292.*] 

Appeal  from   Superior  Court  Dnrtiam 

County;  Peeblea,  Judge. 
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Action  h7  A.  T.  Pendergrart  ualiut  tbA 
Z>iirham  Tractton  Cranpany.  From  a  judg- 
ment of  nonsnlt.  plalntifl  a]n>e&ls>  AiDnned. 

Bryant  &  Brogden,  of  Dorhani,  for  appel- 
lant Winston  ft  rans,  of  Balelgti,  and  W. 
Ik  Fonahee,  of  Dnrtaam,  for  aioeUea 

HOKB,  J.  nu  erldenoe,  among  otber 
ttilngB.  tended  to  diow  that  on  the  26th  day 
of  S^irteinbCT,  im,  the  plalntUF,  a  pan»ger 
m  a  street  car  of  defendant  company,  In  the 
cmdeaTor  to  alight  from  the  car  while  in 
motion,  had  the  little  finger  of  Mb  left  hand 
torn  off  by  veaaon  of  a  tldn  ring  on  that 
finger  catching  on  the  head  6f  a  screw  at  fba 
bottom  of  the  grab  handle  on  the  forward 
part  of  the  ear.  TbB  i^alntltt  testified  that 
he  had  gone  oat  on  the  platform  for  the  pur- 
pose of  alighting  as  the  car  entered  the 
switch  on  Chapel  WXl  street  what  it  was 
moving  at  the  rate  of  6  to  6  miles  per  honr, 
having  asked  the  condactor  to  alow  up,  and, 
at  the  time  of  the  occurrence,  it  was  mov- 
ing at  the  rate  of  3  or  4  miles  per  hour; 
that  the  screw  was  at  the  bottom  of  the 
grab  handle  in  the  brass  knob  or  socket  in 
which  the  handle  rested,  36  Inches  from  the 
bottom  of  the  step,  and  the  pnrpose  was  to 
keep  the  rod  from  turning  in  the  socket; 
that  it  was  on  the  Inside  of  the  knob,  and  the 
head  projected  about  one-slzterath  of  an 
Inch  from  the  surface;  that  plaintlfl  took 
hold  of  the  handle  on  the  front  of  the  plat- 
form with  his  right  hand,  and  of  the  handle 
on  the  front  part  of  the  car  with  hla  left 
hand,  and  as  he  attempted  to  alight  his  left 
hand  glided  down  the  rod  and  the  ring  on 
his  little  finger  caught  in  the  screw  head  And 
was  pulled  off  by  the  forward  movement  of 
the  car.  The  witness  testified,  further,  that 
he  did  not  know  whether  the  conductor  heard 
witness  when  he  asked  him  to  slow  down, 
and  that  he  did  not  bear  the  motorman  if  he 
told  witness  to  "wait  and  he  would  stop  the 
car."  The  motorman  testified  in  this  connec- 
tion that,  when  he  saw  the  plaintiff  standing 
down  on  the  step  with  his  band  on  the  grab 
handle,  he  said  to  hinit  "Mister,  if  you  want 
to  get  off,  wait  a  minute,  and  I  will  stop  the 
car." 

On  these  the  controlling  facts  relevant  to 
the  inquiry,  we  are  of  opinion  that  the  plain- 
tift  was  properly  nonsuited.  Giving  due  con- 
sideration to  the  circumstance  of  the  obscure 
placing  of  the  screw  and  the  slight  projection 
on  the  inside  of  the  \ower  end  of  the  rod 
and  only  36  Inches  from  the  bottom  of  the 
step,  and  projecting  above  the  surface  only 
onMlxteenth  of  an  inch,  that  the  plaintiff 
was  caught  In  a  very  thin  finger  ring  on  his 
left  hand,  and  that  the  wrench  was  given  by 
the  forward  movonent  of  the  car,  which  had 
never  stopped,  and  from  which  he  was  in  the 
met  of  alighting,  we  are  of  opinion  that  the 
case  comes  clearly  within  the  category  of 


Inevltahle  accident,  and  for  which  the  de- 
fendant aboidd  not  be  held  re«ponslhl&  Vn- 
der  the  oomblnatlon  of  drcmnstanoea  Shown 
forth  In  fin  erldeac^  the  negligence  of  the 
defendant,  If  It  existed,  could  In  no  aenae  be 
r^a^led  aa  the  prozliiiate  canse  of  the  In- 
Jniy,  and  Om  Jndgmoit  of  nonsuit  must 
therefore  be  afOrmed. 
Afilrmed. 

(96  8.  C.  1M> 

FARMERS*  BANK  &  TRUST  CO.  et  sL  T. 
SOUTHERN  ORANITB  CO.  at  tfL 

(Sn^eme  Court  of  South  Carolina.   Nov.  6, 

1.  COBFOaATIONS  (I  480*>— NoTiOB— MonOAO- 
B8  ANO  BOIf^DB— PBIOBITT. 

Where  a  prior  mortgage  to  one  who  was 
secretary  of  a  corporation  was  on  record  when 
the  corporation  Issued  bond*  secured  by  mort- 
gage on  the  same  proper^,  so  that  sobeegnent 
mortgagees  could  have  ascertained  the  existence 
of  a  prior  mortgage,  such  person  was  not  es- 
topped from  assertiDg  the  validity  of  the  prior 
mortgage  as  against  the  purchasers  of  the 
bonds,  though  they  were  executed  hj  him  as 
secretary  of  the  company,  and  were  headed 
"First  Mortgage  Bonds^  and  "Second  Mortgage 
Bonds" ;  the  body  of  tbe  bonds  not  representing 
that  there  was  no  other  mortgage  on  the  prop- 
erty and  the  prior  mortgage  bnog  of  record. 

[Ed.  Note.— Fot  otber  cases,  see  Corporations, 
Dec.  Dig.  I  480;*  Mortgages,  Cent  Dig.  | 
SOT.] 

2.  Estoppel  (i  22*)— Eotoppkl  nr  Dmin. 

A  general  recital  will  not  ordinarily  fur- 
nish the  basis  for  an  estoppet 

[Ed.  Note.— For  other  cases,  see  Eatoppel, 
Cent  Dig.  li  27-61 ;  Dec  Dig.  |  22.*] 

5.  ESTOFFKL  (S  25*)— iHJtmT. 

An  estoppel  can  be  Invoked  only  by  a  iwrty 
who  shows  tb^t  he  was  misled  to  hit  injury. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  ti  61,  62 ;  Dec  Dig.  {  26.*] 

4.  RsFEBENca  (I  101*)— HonoN  to  RBCOicurr 

— DiBCBETION  or  TbIAL  CoT7BT. 

The  granting  of  a  motion  to  recommit  to  a 
referee  to  take  further  proof  is  a  matter  for  the 
trial  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent  Dig.  ||  169-180;  Dec  Dig.  i  101.*] 

6.  Appbal  and  Eebob  a  1022*)— Fmnxnos 

— <;0N0I.UBIVKNB88. 

Appellant  must  satisfy  the  Supreme  Court 
by  a  preponderance  of  the  evidence  that  the 
trial  judge  erred  in  his  finding  of  fact,  made  in 
approving  the  findings  of  a  receree. 

[Bd.  Note.— For  other  cases,  see  Apiteal  and 
Error.  Cent  Dig.  H  4015-4018;  Dec  Dig.  | 
1022.*] 

Appeal  firom  Common  Pleas  Circuit  Court 
of  Lancaster  County ;  T.  S.  Sease,  Judge. 

Action  by  the  Farmers*  Bank  &  Trust  Com- 
pany and  another  against  the  Southern  Gran- 
ite Company  and  others.  From  decree  for 
jdalntiffs,  d^endanta  am>eaL  Affirmed. 

The  third  exception  waa  to  the  trial  court^i 
Oitlure  to  mle  upon  plaintiff's  motion  to  re- 
commit the  case  to  the  referee^  for  furthra 
proof  that  the  holders  of  the  mortgage  bonds 
relied,  in  pnrcharing  them,  upon  the  assur- 
ances contained  therein. 


for  othsr  OBSM  s—  seat  topic  and  Motion  NUMBgR  In  Deo.  Dig.  *  Am.  Dig.  Ksy-Nc.  wrhw  A  k^i^ 
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"Referee's  Report 

"Alleging  that  they  are  the  owners  and 
holders  of  a  note  and  mortgage,  executed  by 
defendant  Southern  Granite  Company  on 
May  4.  1908,  In  the  snm  of  $15,000  In  faror 
of  plaintiff  T.  J.  Strait  the  plaintiffs  com- 
menoed  this  action  on  July  7,  1911.  for  the 
foreclosure  of  said  note  and  mortgage.  The 
defendant  Charlotte  Trust  Company  was 
made  a  party  defendant,  as  alleged  in  the 
complaint,  because  It  holds  a  deed  of  trust 
and  an  indenture  of  txnst  on  the  real  estate 
covered,  by  the  mortgage  sought  to  be  fore- 
closed in  this  action,  to  secure  certain  bonds 
Issued  by  defendant  Southern  Granite  Com- 
pany. The  other  defendants  were  made  par^ 
ties  because,  as  alleged,  they  are  judgment 
creditors  of  defendant.  Southern  Granite 
Company.  Nottce  of  pendency  of  this  action 
was  duly  flled  on  the  7th  day  of  July.  1911, 
in  the  offices  of  the  raster  of  mesne  conrey- 
ances  for  the  counties  of  Lancaster  and  Ker- 
shaw, in  this  state,  the  lands  in  question  ly- 
ing partly  In  both  of  said  counties,  but  chiefly 
In  Lancaster  county. 

"The  complaint  alleges  the  execution  and 
delirery  by  the  said  defendant  Southern 
Granite  Company  to  the  plaintiff  T.  J.  Strait 
of  the  note  for  f 15,000,  under  date  of  May  4, 
1906,  due  June  11,  1906,  whldi  note  provides 
f6r  the  payment  of  Interest  on  said  principal 
at  the  rate  of  8  per  centum  per  annum,  pay- 
able annually,  and  also  for  10  per  cent  of 
the  principal  thereof  additional  for  attorney's 
fees  in  case  said  note  should  be  placed  In  the 
hands  of  an  attorney  at  law  for  collection 
after  maturity:  alleges  the  execution  and 
delivery  of  a  real  estate  mortgage  upon  the 
said  tract  of  1,093  acres  of  land  In  (Lancaster 
and  Kershaw  counties,  S.  C,  to  secure  the 
payment  of  said  note;  alleges  the  record  of 
said  mortgage  in  Lancaster  and  Kershaw 
counties  on  September  18, 1908,  and  Septem- 
ber 21,  1906,  respectively. 

"The  complaint  further  alleges  the  as- 
signment and  transfer  of  the  said  note  and 
mortgage  on  May  5,  1906,  by  plaintiff  T.  J. 
Strait  to  the  Charlotte  National  Bank,  as 
security  for  a  note  of  $3,000,  given  by  said 
T.  J.  Strait  solely  for  the  accommodation  and 
benefit  of  the  said  defendant  Southern  Gran- 
ite Company;  that  subsequently,  on  Novem- 
ber 11,  1910,  said  note  and  real  estate  mort- 
gage for  $15,000  so  held  as  collateral  security, 
togetber  with  the  said  $3,000  note  for  which 
said  former  note  was  held  as  security,  were 
duly  transferred  and  assigned  by  the  said 
Charlotte  National  Bank  to  the  said  plain- 
tiff Farmers*  Bank  &  Trust  Comimny,  for 
valuable  consideration,  and  that  said  plaintiff 
Is  the  owner  of  the  same  to  the  extent  of  the 
consideration  so  paid  by  said  plaintiff,  and 
that  plabtlff  T.  J.  Strait  is  the  owner  of 
the  remainder  of  said  original  note  and  the 
mortgage  securing  same. 

"It  is  also  alleged  in  the  complaint  that  the 
Cliarlotte  Trust  Company,  as  trustee,  for  cer^ 
tain  bondholders,  and  the  several  Judgment 


creditors  named,  hold  liens  on  the  said  real 
property  Junior  In  right  to  the  mortgage 
sought  to  be  foreclosed  herein;  and  Judgment 
is  asked  for  the  sale  of  the  mortgaged  prem- 
ises, and  an  application  of  the  proceeds  to 
the  payment  of  the  several  lien  debts  h^d  by 
the  plaintiffs  and  the  defendants  named,  in 
accordance  with  their  respective  1^1  priori- 
ties, after  first  paying  the  costs  and  disburse- 
ments of  this  action  and  the  attorney's  fees 
for  the  attorneys  for  the  plaintiffs  herein. 

"The  answer  of  the  defendant  Southern 
Granite  Company  admits  the  execution  and 
delivery  of  the  note  and  mortgage  for  $15,000 
and  the  record  of  said  mortgt^e  Id  Lancaster 
and  Kershaw  counties,  as  alleged,  and  the 
transfer  of  the  same  to  the  Charlotte  Nation- 
al Bank  as  already  stated,  but  avers  that  the 
Bald  defendant  is  without  knowledge  or  infor- 
mation as  to  the  alleged  transfer  of  the  said 
note  and  mortgage  to  the  plaintiff  Faimers* 
Bank  &  Trust  Company,  and  denies  tliat 
plaintiff  T.  J.  Strait  is  entitled  to  any  part 
of  any  sum  of  money  that  may  be  due  upon 
said  note  and  mortgage. 

"Further  answering,  the  said  defendant  al- 
leges: *That  on  the  18th  day  of  April,  1907, 
the  said  T.  J.  Strait  made  and  entered  into 
a  written  agreement  with  this  defendant  of 
which  the  following  Is  a  copy:  "Whereas, 
Southern  Granite  Company  is  indebted  to 
me,  T.  J.  Strait  In  the  sum  of  fifteen  thou- 
sand ($15,000)  dollars,  which  indebtedness  is 
secured  by  a  mortgage  of  one  thousand  and 
ninety-three  (1,093)  acres  of  land  owned  by 
the  Southern  Granite  Company,  know  all 
men  by  these  presents,  that  I,  T.  J.  Strait  In 
consideration  of  the  agreement  made  on  the 
part  of  the  Southern  Granite  Company,  here- 
inafter stated,  and  in  further  consideration 
of  the  sum  of  one  ($1)  dollar  to  me  In  hand 
paid  by  said  Southern  Granite  Company,  do 
hereby  covenant  and  agree  to  enter  full  satis- 
faction upon  said  mortgage,  and  the  Southern 
Granite  Company,  In  consideration  thereof, 
agrees  to  deliver  to  the  said  T.  J.  Strait  its 
first  mortgage  bonds  tc  the  amount  of  seven 
thousand  five  hundred  ($7,600)  dollars  and  its 
second  mortgage  bonds  to  the  amount  of 
«even  thousand  five  bnndred  ($7,500)  dollars, 
which  bonds  are  to  be  delivered  to  said  T.  J. 
Strait  as  soon  as  same  are  issued;  said  bonds 
to  be  a  part  of  a  fifty  thousand  ($50,000)  dol- 
lar bond  issue  of  said  Southern  Granite  Com- 
pany. Witness  our  hands  and  seals  this  ISth 
day  of  April,  1907.  [Signed]  Southern  Gran- 
ite Company,  by  8.  W.  Heath,  Pres.  [L.  S.]  T. 
J.  Strait  [L.  S.].   Witness:  B.  D,  Blakeney." ' 

"The  said  defendant  further  alleges:  *Tluit 
at  the  time  of  the  execution  of  the  above 
agreement  the  said  T,  J.  Strait  was  and  is 
now  a  director  and  officer  of  defendant  com- 
pany, to  wit  secretary  thereof,  and  Joined  in 
the  execution  of  the  bonds  and  mortgage 
contemplated  in  said  agreement;  wbldi  t>ond8 
and  mortgages  were,  with  the  co-operation  of 
said  T.  J.  Strait,  placed  in  handsiof  tbe 
Charlotte  Trust  Cfiprg^^fU(&@w$eo«- 
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todUm  for  those  entitled  thereto,  Inclndin? 
the  said  T.  J.  Strait,  whereby  this  defendant 
has  compiled  with  the  agreement  hereinabove 
aet  oat,  and  this  defendant  is  therefore  en- 
titled to  hare  canceled  the  mortgage  herein 
sought  to  be  foreclosed.  That,  at  the  time  of 
the  alleged  assignment  of  the  note  and  mort- 
gage to  plaintiff  hoein,  the  same  had  been 
folly  discharged  by  virtue  of  said  agreement 
between  T.  J;  Strait  and  this  d^endant,  as 
above  set  forth,  and  this  defendant  Is  there- 
fore entitled  to  have  said  mortgage  canceled. 
That,  as  this  defendant  Is  informed  and  be- 
lieves, the  note  and  mortgage  sought  to  be 
foreclosed  were  transferred  and  assigned  to 
the  plaintiff  Farmers'  Bank  &  Trust  Com- 
pany, after  maturity,  and  that  said  plaintiff 
took  same  subject  to  the  eQuities  existing  be- 
tween the  parties  thereto.  T^t,  heretofore, 
on  the  iBt  day  of  Hay,  1907,  this  defendant, 
for  value  received,  executed  and  delivered 
and  caused  to  be  authenticated  by  the  defend- 
ant Charlotte  Trust  Company,  as  trustee,  as 
herein  set  forth,  its  certain  bonds,  numbered 
from  1  to  100,  incloslve,  dated  May  1,  1907, 
for  the  sum  of  $500  each,  with  interest  there- 
on at  the  rate  of  6  per  centum  per  annum, 
payable  semiannually,  on  the  Ist  day  of  Jan- 
nary  and  the  1st  day  of  July  in  each  year 
thereafter,  as  evidenced  by  certain  interest 
coupons  attached  to  each  of  said  bonds, 
which  said  bonds  were  Issued  and  denom- 
inated first  mortgage  bonds.  That  heretofore, 
on  the  Ist  day  of  September,  1907,  this  de- 
fendant, for  value  received,  executed  and  de- 
livered, and  caused  to  be  authenticated  by 
this  defendant,  as  trustee,  as  herein  set  forth. 
Its  certain  bonds  numbered  from  1  to  100,  in. 
elusive,  dated  September  1, 1907,  for  the  sum 
of  ¥500  each,  with  Interest  thereon  at  the 
rate  of  6  per  cent  per  annum,  payable  semi' 
annually,  on  the  1st  day  of  January  and  the 
1st  day  of  July  In  each  year  thereafter,  as  evi- 
denced by  certain  Interest  coupons  attached  to 
each  of  the  bonds,  which  said  bonds  were  Is- 
sued and  denominated  as  second  mortgage 
bonds,  niat,  to  secure  the  payment  of  the  said 
bonds  and  the  interest  accruing  thereon,  this 
defendant  did,  on  the  1st  day  of  May,  1907,  and 
the  Ist  day  of  September,  1907,  deliver  to  the 
defendant,  Charlotte  Trust  Company,  as  trus- 
tee aforesaid,  for  the  benefit  of  the  holders  of 
its  said  bonds,  Its  certain  mortgage  or  deed  of 
trust,  wherein  and  whereby  it  conveyed  by 
way  of  mortgage  to  the  defendant  Charlotte 
Trnll  Company,  as  trustee,  the  tract  of  land 
described  in  the  sixth  paragraph  of  the  com- 
pliant herein,  together  with  all  personal 
property,  consisting  of  machinery  and  tools 
constitntlng  the  operating  plant  of  this  de- 
fendant, and  all  rentf  and  profits  derived 
therefrom.  Further  answering  the  complaint 
herein,  this  defendant  alleges  that  this  de- 
fendant has  defaulted  In  the  payment  of  the 
interest  upon  the  bonds  hereinabove  set  forth, 
and  that  said  Interest  is  now  past  due  and 
unpaid.  That  this  defendant  is  heavily  in- 
debted and  hopelessly  insolvent,  there  being 


a  nnmber  of  unpaid,  outstanding  judgments, 
as  well  as  nomerous  unpaid  cl  ,11018  In  the 
hands  of  attorneys  at  law  for  collection,  and 
that  tUs  defendant  is  threatened  with  nu- 
merous, expensive,  and  vexatious  litigations, 
which,  if  permitted  to  be  pressed,  will  serl- 
oosly  impair  its  assets  to  the  detriment  of  its 
creditors.*  The  said  defendant,  therefore, 
prayed  for  the  appointment  of  a  receiver  of 
Its  assets  and  the  calling  in  of  creditors  to 
establish  their  demands. 

"The  answer  of  the  defendant  Charlotte 
Trust  Company,  which  is  made  a  party  de- 
fendant as  trustee  for  the  bondholders.  Is 
substantially  to  the  same  effect,  said  de- 
fendant further  alleging  that  by  the  terms 
of  the  said  deeds  of  trust  or  mortgages  se- 
curing the  said  bonds  It  la  stipulated  that 
In  the  event  default  be  made  In  the  pay- 
ment of  interest  or  principal  of  said  bonds, 
or  any  part  thereof,  at  maturity,  the  said 
defendant,  as  trustee,  should  be  entitled  to 
a  commission  of  5  per  cent,  as  attorney's 
fee.  This  defendant  also  prays  for  the  ap- 
pointment of  a  receiver  for  the  said  South- 
em  Granite  Company,  The  other  defend- 
ants filed  no  answer. 

"On  July  27,  1911,  by  order  of  Judge  S. 
W.  G.  Shipp  herein,  M.  C.  Heath  was  ap- 
pointed receiver  for  the  said  Southern  Gran- 
ite Company,  and  the  undersigned  was  sub- 
sequently appointed  as  special  referee  to  take 
testimony  for  the  proof  of  claims,  and  also 
to  take  testimony  and  report  upon  all  the 
issues  of  law  and  fact  herein. 

"In  obedience  to  said  order  of  reference,  an 
advertisement  for  proofs  of  claims  was  made' 
as  required  by  said  order,  and  several  ref- 
erences were  bdd  for  that  purpose  and  tor 
the  taking  of  testimony  upon  the  Issues  of 
law  and  fact  as  raised  by  the  pleadinga 
The  present  holders  of  bonds  secured  by 
trust  deeds  or  indentures  set  up  in  the 
answers  aforesaid  have  come  In  before  the 
referee,  and  have  established  the  bonds  held 
by  them  as  hereinafter  stated. 

"Having  concluded  the  taking  of  testi- 
mony, and  after  hearing  argument  of  eonn- 
sel,  upon  consideration  of  the  evidence,  the 
undersigned  referee  makes  the  following  re- 
port: 

"Findings  of  Fact. 

'*a)  That,  on  the  4th  day  of  Hay,  1906, 
the  defendant  Southern  Granite  Company, 
a  corporation  duly  organized  under  the  laws 
of  the  state  of  South  Carolina,  for  value  re- 
ceived, made  and  delivered  to  the  plaintiff 
T.  J.  Strait  its  promissory  note  in  writing, 
dated  on  that  day,  whereby  the  said  de- 
fendant contracted  and  agreed  to  pay  to  the 
said  T.  J.  Strait  or  order  the  sum  of  $16,000, 
due  and  payable  on  June  11,  1906,  with  In- 
terest from  date  at  the  rate  of  8  per  cen- 
tum per  annum,  payable  annually.  In  and 
by  said  note  It  was  further  stipulated  that 
10  per  centum  of  the  principal  thereof  ad- 
ditional should  become  ^ftzlfe^e^Cg^JM^I 
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torne7*B  fees,  In  case  said  note  abonld  be 
placed  In  the  hands  of  an  attorner  law 
for  collection  after  tbe  maturity  tbereof. 
Tbe  consid^tlon  of  tbis  note  was  a  por- 
tion of  tbe  pnrchase  price  of  tbe  tract  of 
land  hereinafter  described,  beiny  the  land 
described  In  tlie  complaint  berelB,  sltUBted 
in  lAncasta  and  Kerahaw  conntla,  In  said 
state,  which  lands  had  been  prerlonsly  con- 
Teyed  the  said  T.  J.  Strait  to  the  said 
Sontbsm  Oraidts  Company.  No  part  of  this 
note  baa  ever  been  paid,  and  after  tbe  ma- 
turity thereof  tbe  same  was  placed  in  the 
bands  of  the  attorneys  for  plalntlffB  berdn 
for  collection. 

"Oi)  That,  on  ttitt  4th  day  of  Ibiy,  1906, 
for  tiie  better  aecnring  of  the  payment  of 
■dd  note,  Interest,  and  attoiney's  fees,  the 
said  defendant  Soatbem  Granite  Company 
duly  execated  and  deUvored  to  tbe  said 
plaintiff  T.  J.  Strait  Its  deed  under  seal 
and  thereby  conveyed  by  way  of  mortgage 
to  the  said  plaintiff  Strait  tbB  following 
described  tract  of  land,  to  wit:  All  that  cer- 
tain plee^  parcel,  or  tract  of  land,  situate 
In  the  counttes  of  Eraahaw  and  Lancaster, 
containing  1,093  acres,  bounded  north  by 
lands  of  T.  J.  Strait  and  lands  known  as  the 
Stlnson  x^ace;  south  by  lands  commonly 
known  as  Patterson  lanids;  east  by  Stlnson 
lands  of  T.  B.  MaOUI,  F.  M.  Hammond  and. 
Wardlaw  lands;  west  by  lands  <tf  T.  J. 
Strait,  land  commonly  known  as  Warrenton 
place,  and  lands  of  McDowell,  and  being  the 
same  tract  of  land  conveyed  to  the  South- 
ern Granite  Company  by  T.  J.  Strait,  and 
dated  Jnly  8.  1005. 

"(3)  That,  on  the  18th  day  of  September, 
1906,  the  said  mortgage  was  duly  recorded 
in  the  office  of  the  register  of  mesne  con- 
veyances for  the  said  county  of  Lancaster,  In 
Beal  Estate  Mortgage  Book  No.  11,  p.  430, 
and  ttiat  on  tbe  21st  day  of  September,  1006, 
tbe  said  mortgage  was  duly  recorded  in  the 
office  of  the  register  of  mesne  conveyances 
for  the  said  connty  of  Kershaw,  In  Beal 
Estate  Mortgage  Book  LLL,  p.  84S. 

"(4)  That,  on  the  Stta  day  of  May.  1906, 
the  said  T.  J.  Strait  executed  and  delivered 
to  the  Charlotte  National  Bank,  a  corpora- 
tion dnly  incorporated,  his  certain  promis- 
sory note  In  writing,  dated  on  that  day, 
whereby  for  value  received  the  said  T.  J. 
Strait  promised  to  pay  to  tbe  said  Charlotte 
National  Bank  'or  order,*  tbe  sum  of  (3,000, 
dne  and  payable  30  days  from  the  date 
tbereof,  without  grace,  at  tbe  banking  house 
of  the  said  Charlotte  National  Bank,  In  Char- 
lotte, N.  C  It  was  proven  at  the  reference 
that  the  said  note  was  an  accommodation 
note  by  the  said  T.  J.  Strait  for  money  loan- 
ed by  the  said  Charlotte  National  Bank  to 
the  said  defendant  Southern  Granite  Com- 
pany, and  the  said  note  was  executed  by  the 
said  T.  J.  Strait  to  tbe  said  Charlotte  Na- 
tional Bank  as  an  accommodation  for  the 
said  Southern  Qranlte  Company,  and  that 


the  said  Soatbem  Granite  Company,  in  coDr 
sideratlon  thereto,  agreed  to  pay  the  said 
note,  at  the  maturity  thereof,  to  the  said 
Charlotte  National  Bank  to  the  en>neratlon 
of  the  said  T.  J.  Strait  No  part  of  this  note 
has  ever  been  paid,  except  the  interest  there- 
on np  to  March  1,  1908 ;  and  it  Is  admitted 
that  payment  of  said  note  was  duly  demand- 
ed  from  the  Southern  Granite  Coippany,  and 
payment  thoeof  refused. 

**(S)  Onutt,  on  the  6th  day  of  BCay.  1906L 
the  said  plaintiff  T.  X  Strait,  for  the  better 
securing  the  payment  of  the  aecommodatlon 
note  aforesaid,  and  with  tbe  knowledge  and 
consent  of  the  said  defendant  Southern  Qnst 
Ite  Gmnpany,  by  indorsement  tbereof  bs> 
signed  and  transferred  to  tlie  said  Cturlotte 
National  Bank  the  said  note  for  $1S,000  of 
the  Sontiiem  Granite  Company  to  him  made 
payable,  dated  May  4.  1906,  and  due  June 
11,  190^  as  above  stated,  and,  on  the  same 
day,  likewise,  as  collateral  security  as  afore- 
said, assigned  and  transferred  to  the  said 
Charlotte  National  Bank  in  due  form  tbe 
said  mortgage  securing  the  said  $15,000  note. 

"(6)  That,  on  the  11th  day  of  November. 
1910,  for  value  received,  tbe  said  Charlotte 
National  Bank,  duly  sold,  assigned,  and  trans- 
ferred to  the  plaintiff  Farmers'  Bank  & 
Trust  Company,  the  said  $3,000  note,  and 
also  the  said  $15,000  collateral  note  and 
mortgage  executed,  as  aforesaid,  by  the  said 
defendant  Southern  Granite  Company  to  the 
said  T.  J.  Strait  It  Is  admitted  that  the 
plaintiff  Farmers*  Bank  A  Trust  Company 
Is  the  owner  of  tbe  said  notes  and  mortgage 
so  transferred  to  It  by  tbe  said  Charlotte 
National  Bank,  to  the  extent  of  the  consider- 
ation paid  by  it  therefor,  to  wit,  the  sum 
of  $3,721.67,  being  principal  and  Interest  to 
date  of  said  transfer,  November  11,  1010,  on 
said  $3,000  note,  b^des  Interest  thereon 
from  November  11,  1010,  at  the  rate  of  8 
per  centum  per  annum  from  said  last-men- 
tioned date.  It  Is  also  conceded  that  the 
said  Farmers*  Bank  &  Trust  Company,  be- 
ing assigneee  for  value  of  the  said  Charlotte 
National  Bank,  and  the  said  Charlotte  Na- 
tional Bank,  being  purchasers  for  value  be- 
fore maturity  and  without  notice,  are  bona 
fide  holders  for  value  without  notice  in  so  far 
as  concerns  their  Interest  in  the  said  col- 
lateral note  for  $16,000  aforementioned, 
since  they  stand  In  the  shoes  of  the  said 
Charlotte  National  Bank.  ^• 

"(7)  It  Is  also  conceded  by  defendants  in 
argument  before  me  that  the  portion  of  tbe 
said  mortage  owned  by  the  said  bank  Is  a 
valid  first  lien  on  the  mortgage  premises 
above  described,  and  should  be  allowed  as 
such,  together  with  $300  as  reasonable  a^ 
tomey's  fees  to  the  attorneys  for  plaintiff 
Farmers'  Bank  A  Trust  Company,  tor  the 
prosecution  of  thla  action  on  th^r  bdialA 
such  attorney's  fees  btiuff  secured  by  said 
mortgage  as  stipulated  In  the  note. 

"(8)  The  right  of  the  plaintiff  Stiatt  to  r»> 
Digitized  by  LjOOglC 
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cover  tbe  remainder  of  the  amount  doe  on 
the  said  $15,000  note,  as  well  as  the  right  to 
Uie  remainder  of  tbe  amount  of  the  attomer's 
fees  thereby  stipulated  and  secured  by  the 
said  mortgage,  is  contested. 

"^he  agreement  already  recited  between 
plaintiar  T.  J.  Strait  and  the  defendant 
Southern  Granite  Company  dated  April  18, 
1007,  was  offered  in  evidence  by  the  defend- 
ants, and  was  marked  and  wUI  hereinafter 
be  referred  to  as  'Exhibit  Ii.* 

"(9)  The  bonds  styled  'first  mortgage 
bonds,'  represented  by  the  defendant  Char- 
lotte Trust  Company,  as  trustee  for  the  bond- 
holders, bear  date  the  1st  day  of  May,  1007, 
and  the  bonds  styled  'second  mortgage 
bonds,*  represented  by  the  same  trustee,  are 
dated  September  1,  1007;  and  the  deed  of 
trust  and  IndeDtare  of  trust,  respectively, 
securing  said  bonds,  bear  dates  of  .May  1, 
1907,  and  September  1,  1907,  respectively. 
These  deeds  and  Indentures  of  trust  cover 
the  tract  of  land  already  described,  and  also 
'all  other  properties,  franchises,  and  rights 
owned  by  the  said  Southern  Granite  Com- 
pany.' The  bond  Issues  and  indentures  of 
trust  Jnst  mentloDed  were  for  amounts  of 
bonds  as  follows:  (1)  One  hundred  bonds 
of  the  par  value  of  fSOO  each,  dated  Hay 
1,  1907,  and  due  May  1,  1927,  vrlth  coupons 
for  semiannual  interest  at  tbe  rate  of  6  per 
cent  per  annum,  secured  by  said  deed  of 
trust  of  date  May  1,  1907,  as  abore  mention- 
ed; (2)  100  bonds  of  the  par  value  of  $500 
each,  dated  September  1,  1007,  and  due 
September  1, 1927,  with  coupons  attached  for 
semiannual  interest  at  the  rate  of  6  per  cent 
per  annum,  secured  by  indenture  of  trust 
dated  September  1,  1007,  above  mentioned. 

"(10)  The  present  holders  of  these  bonds 
have  come  in  as  parties  to  this  action  and 
hare  established  their  claims  as  holders  of 
said  bonds  as  follows:  First  Holders  of 
bonds  dated  May  1,  1907:  Springs  Banking 
ft  Mercantile  Company,  6  of  said  bonds;  H. 
Wdl  ft  Co.,  2  of  said  bonds;  Isaac  Strouse, 
Sr.,  10  of  said  bonds;  Dr.  Lee  Cohen,  2  of 
■aid  bonds;  Wm.  H.  Bloddom,  1  of  said 
bonds;  Isaac  Strouse,  Jr.,  2  of  said  bonds; 
Abe  Strouse,  4  of  said  bonds;  estate  of  Sam- 
uel Strouse,  4  of  said  bonds;  Ben  Strouse, 
2  of  said  bonds;  Isadora  Rothschild,  2  of 
said  bonds;  Morton  Kauffman  Sons,  2  of 
said  bonds;  R.  A.  Morrow,  1  of  said  bonds; 
J.  F.  Solomon,  2  of  said  bonds;  O.  P.  Heath, 
6  of  said  bonds;  Heath  Hardware  Company, 
1  of  said  bonds;  W.  G.  Heath,  2  of  said 
bonds;  M.  C.  Heath,  4  of  said  bonds;  E. 
Heckbeimer,  4  of  said  bonds;  Bank  of  Eer- 
flbaw,  21  of  said  bonds;  Mrs.  A.  J.  Blackmon, 
8  of  said  bonds;  L.  T.  Gregory  and  Bank  of 
Winnsboro,  8  of  said  bonds;  Warner,  Moore 
ft  Co^  S  of  said  bonds.  In  addition  to  the 
atwre^  the  attorney  for  tbe  defendants  de- 
posited with  the  referee,  on  tbe  18th  day  of 
September,  1911,  at  reference  held  on  that 
day,  15  of  the  said  bonds,  which  were  on  said 
lut-menttoned  dar  offered  to  the  plaintifC 


Strait,  by  defendant's  attorney,  but  then  re- 
fused to  be  accepted  by  him.  Second.  Hold- 
ers of  bonds  dated  September  1,  1907 :  O  P. 
Heath,  21  of  said  bonds;  Mrs.  Mary  B.  Zemp, 
16  of  said  bonds;  Heath  Supply  Company, 
28  Of  said  bonds.  In  addition  to  the  above, 
tbe  defendant  deposited  with  the  referee, 
on  the  18th  day  of  September,  1011, 16  of  the 
said  bonds,  which  were  on  the  last-mentioned 
day  offered  to  plaintiff  Strait  by  defendant's 
attorney,  but  said  plaintiff  refused  to  accept 
same. 

"(11)  The  following  unsecured  claims  were 
established  before  me  against  the  said  South- 
ern Granite  Company :  First  Tbe  following 
claims,  although  unsecured,  are  admitted  by 
all  parties  to  be  preferred  claims  as  against 
all  creditors  except  the  Uens  held  by  the 
plaintiffs,  to  wit:  Account  of  D.  M.  Jones 
for  salary  due  him  $400;  account  of  W.  McD. 
Jones  for  $175.07  for  salary  due  him;  and 
account  of  Jones  ft  Sons  for  $040.34  for  wag- 
es advanced  at  the  request  of  the  defendant 
Southern  Granite  Company,  for  payment  of 
laborers;  also  judgment  claim  of  W.  M. 
Gooch  for  $101.57.  dated  October  20,  1910, 
Judgment  roll  7860,  common  pleas  court  Lan- 
caster. Second.  The  following  are  claims  In 
Judgment,  not  preferred :  Casparls  Stone 
Company  for  $961.86,  dated  November  1, 
1910,  Judgment  roll  No.  7866;  Tyson  ft  Jones 
Buggy  Company,  $182.08,  dated  November  5, 

1909,  Judgment  roll  No.  7804;  Bailey  Broth- 
ers (Inc.)  $263.80,  dated  November  5^  1909, 
Judgment  roll  No.  7703;  the  M.  C.  Mayer 
Grocery  Company,  $143.52,  dated  November 
B,  1900.  Judgment  roll  No.  7792;  Glbbes  Ma- 
chinery Company  for  $^.70,  dated  June  26. 

1910,  Judgment  roll  No.  7852;  Max  Pincus  & 
Co.,  $251.68,  dated  October  29,  1910,  judg- 
ment roll  No.  7861;  Southern  Coal  ft  Coke 
Company,  $472.73,  dated  October  29,  1010, 
Judgment  roll  No.  7862;  Winnsboro  Granite 
Corporation,  $874.90,  dated  March  30,  1911, 
Judgment  roll  No.  7901.  Third.  The  follow- 
ing  notes  and  accounts  were  also  establish 
ed;  Note  by  Southern  Granite  Company  U 
Heath-Jones  Company,  $165.36,  dated  Decem 
ber  6,  1900,  due  January  1,  1910,  Interesi 
after  maturity  at  8  per  cent,  payable  annual- 
ly;  note  by  same  to  Heath-Elliott  Mule  Com- 
pany, $281.98,  dated  June  12,  1908.  due  at 
one  day,  interest  after  maturity  at  8  per 
cent,  payable  annually;  account  of  Robert 
S.  Harper  for  $35.85;  account  T.  W.  Wood 
ft  Sons,  $43.06;  C.  E.  Baldwin,  $45.82;  Re- 
vere Rubber  Company,  $18.73;  Philip  Gary 
Company,  $26;  Valvoline  Oil  Company,  $12.- 
80;  Stone  Barrlnger  Company,  $32.14;  L. 
Sonnesbom  Sons  (Ina),  $68.51;  New  Eng- 
land Annealing  Company,  $25.44;  R.  S.  Dunn 
ft  Co.,  $76;  account  Bewley  Darsett  Coal 
Co.,  $76.05;  Red  'C  Oil  Co.,  $33.76;  SulU- 
van  Machinery  Co.,  $46.16;  note  due  Bank 
of  Kershaw,  dated  November  25,  1910,  $4,- 
085;  note  due  Bank  of  Kershaw,  dated 
March  8,  1907,  $2,933.12;  note  due  L.  T. 
Gregory,  dated  June  27.  ^eW(0i(3etyl 
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due  Almetta  J.  Blackmon,  dated  December  8, 
1907,  ¥1^;  note  payable  to  order  of  South- 
ern Granite  Company  and  Indorsed  by  S.  W. 
Heath,  O.  P.  Heath,  W.  a  Heath,  E.  Heck- 
beimer,  D.  D.  Blak^^,  Bf.  G.  Heath,  and 
paid  by  said  Indorsers,  and  now  held  by 
them,  ^000;  note  of  Excelsior  Granite  Com- 
pany, dated  Jnly  29.  1905,  Indorsed  by  S.  W. 
Heath  and  E.  D.  Blakeney  and  paid  by  them, 
$1,520;  note  due  F.  W.  Wagner  &  Co..  dated 
Mandi  2,  1907,  iDdorsed  by  S.  W.  Heath  and 

E.  D.  Blakeney  and  transferred  to  them  by 

F.  W.  Wagner  &  Co.,  f 433.07;  note  dne  War- 
ner, Moore  &  Co.,  dated  October  27,  1908, 
fSOO. 

"(12)  Prom  the  evidence  In  this  case  I  find 
that  no  valid  tender  or  delivery  was  ever 
made  to  the  platntUT  T.  J.  Strait  of  the  bonds 
stipulated  to  be  delivered  to  Mm  as  a  condl< 
tlon  of  the  agreement  contained  in  Exhibit 
Ii,  already  dted.  By  the  terms  of  this  agree- 
ment such  bonds  were  to  be  delivered  to  tbe 
said  T.  J.  Strait  *aa  soon  as  issued,'  and  It  is 
apparent  from  the  evidence  that  the  said 
bonds  were  Issued  on  the  1st  day  of  May, 

1907,  as  to  the  first  series  thereof,  and  the 
1st  day  of  September,  1907,  as  to  the  second 
series  thereof.  The  first  attempt  at  a  tender 
of  tbese  bonds  was  made  In  the  snmmer  of 
the  year  1909,  long  after  the  Issue  thereof, 
and  at  a  time  when  the  same  were  d^redat- 
ed  in  value.  Furthermore,  at  the  time  of  snch 
tender,  nearly  two  years  bad  elapsed  since 
such  Issue  of  the  bonds  in  question,  and 
there  were  then  past-due  interest  coupons 
upon  said  bonds  for  Interest  due  January  1, 

1908,  July  1,  1908,  January  1,  1009,  and  July 
1, 1909,  and  no  tender  of  the  payment  of  such 
past-due  interest  coupons  was  made,  nor  has 
any  payment  of  any  such  Interest  coupons 
ever  been  made  or  tendered.  Moreover,  as 
has  been  already  stated,  it  appears  from  the 
testimony  in  the  case  that  the  true  agree- 
ment between  the  plaintiff  T.  J.  Strait  and 
the  defendant  Southern  Granite  Company 
was  that  the  said  Southern  Granite  Company 
should  pay  the  $3,000  debt  aforesaid  to  the 
Charlotte  National  Bank,  represented  by  the 
note  aforesaid,  dated  May  6,  1900,  and  fall- 
ing due  SO  days  after  said  date,  which  was 
collaterally  secured  by  the  mortgage  which 
was  given  to  secure  Uie  indebtedness  to  the 
plaintiff  Strait  of  the  said  Southern  Granite 
Company,  as  already  stated;  and  no  such  pay- 
ment or  tender  of  the  said  amount  so  due  on 
tlie  said  debt  to  the  Charlotte  National  Bank 
has  ever  been  made.  Under  the  said  agree- 
ment such  payment  was  a  condition  preced- 
ent to  the  right  of  the  defendant  Southern 
Granite  Company  to  demand  the  entry  of  sat- 
isfaction upon  tiie  said  915,000  mortgage. 

"Conclusions  of  Law. 

"(1)  The  principal  question  in  the  case  is 
as  to  the  effect  of  the  agreement  aforesaid 
between  plaintiff  T.  J.  Strait  and  the  defend- 
ant Southern  Granite  Company  for  tbe  ac- 
c^tance  of  certain  bonds  Id  satisfactloa  of 


the  said  916,000  mortgage  debt  due  to  plaln- 
tUfg.  As  to  this  matter,  the  conclusion  bas 
been  reached  that,  as  the  agreement  (Exhitrit 
ti)  stipulated  for  a  total  issue  of  (50,000  of 
first  and  second  mortgage  bonds  in  the  ag- 
gregate, and  since,  as  matter  of  tact,  the 
bond  issue  actually  made  was  to  an  aggregate 
of  9100,000,  the  plaintiff  Strait  could  not  be 
required  to  accept  any  part  of  such  Issue  of 
bonds,  such  Issue  being  in  excess  of  the 
amount  specified  in  tbe  agreement;  and  as 
no  tender  or  delivery  of  the  bonds  to  plain- 
tiff Strait  was  made  at  the  time  stipulated 
In  the  agreement  (Exhibit  L),  a  tender  there- 
of at  a  later  date,  at  a  time  when  said  bonds 
had  become  greatly  depreciated  In  value,  was 
not  eucb  a  legal  tender  as  to  be  a  compliance 
with  tbe  requirements  of  said  agreement. 
The  contract  expressly  stipulated  that  tbese 
bonds  should  be  delivered  to  plaintiff  Strait 
'as  soon  as  issued,'  and  this  requirement 
appears  to  have  been  of  the  essence  of  the 
contract,  and  a  tender  made  for  the  first 
time  some  two  years  after  the  time  stipulat- 
ed, and  when  said  hoods  were  much  depre- 
ciated tn  value,  was  not  a  compliance  with 
the  true  intent  of  said  agreement.  The 
plaintiff  Strait  could  not  therefore  be  then 
required  to  accept  such  depreciated  bonds  In 
satisfaction  of  said  mortgage  debt 

"Furthermore,  the  evidence  shows  that  the 
defendant  Southern  Granite  Company,  In- 
stead of  tendralng  or  delivering  said  bonds 
to  plaintiff  in  accordance  with  said  agree- 
ment (ExhiUt  L),  was  using  the  same  for  its 
own  purposes,  and  did  put  up  96,000  of  said 
bonds  as  collateral  security  for  a  loan  by  tbe 
First  National  Bank  of  Lancaster,  S.  C.  on 
February  4,  1908,  and  in  May,  1907,  did  hy- 
pothecate some  of  the  said  bonds  with  tbe 
Springs  Banking  &  Mercantile  Company  as 
security  for  a  loan.  Since  tbe  defendant 
Southern  Granite  Company  was  so 
use  of  the  bonds  for  Its  own  pnrposes  and  so 
fbiUng  to  comply  with  th«  agreemmt,  aaid 
defendant  cannot,  at  this  late  day.  be  per- 
mitted to  tender  said  bonds  aa  a  compliance 
vpith  ita  agreement  to  deliver  tbe  same  as 
'soon  as  issued.' 

"It  thus  appears  that  tbe  agreement  In 
question  (Exhibit  L)  was  broten  by  the  de- 
fendant Southnn  Granite  Ck>mpan7  long  be- 
fore the  commraicement  of  this  aettoo,  and 
th^efore  cannot  operate  as  a  deCnse.  Tbia 
contract,  as  shown  1^  the  eTidenoe,  was 
partly  written  and  partly  cnraL  It  la  tme 
that  the  defendants  objected  to  some  of  the 
oral  evidence  aa  not  btfng  admisslUe;  but 
this  objection  cannot  be  sustained. 

"Where  a  written  contract  is  silent  as  to 
certain  matters  of  the  agreement  between  tbe 
parties,  oral  evidence  may  be  admitted  as 
to  such  matters,  and  such  oral  evidence  does 
not  vary  the  written  contract.  Colvin  v.  OU 
Co.,  66  a.  C.  61  [44  S.  E.  380] ;  Crawford  v. 
Owens,  79  S.  C.  59  [60  S.  B.  236] ;  Chemical 
CO.  y.  Moor,. 
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"Even  the  defendant's  evidence  shows  that 
It  was  a  part  of  the  contract  that  the  de- 
fendant Southern  Granite  Company  should 
pay  the  debt  to  the  Charlotte  National  Bank, 
which  is  now  held  by  the  plaintiff  Farmers* 
Bank  ft  Trust  Company,  and  that  anch  debt 
was  really  the  debt  of  the  said  Southern 
Granite  Company,  and  was  to  be  paid  by  it 
before  it  could  ask  the  plaintiff  Strait  to 
accept  any  bonds  In  satisfaction  of  his  mort- 
gage. The  Ter7  mortgage  In  question  was 
held  as  collateral  security  for  the  Southern 
Granite  Company's  debt,  and,  this  debt  to 
the  bank  having  never  beea  paid  by  the  said 
Southern  Granite  Company,  there  was  a 
failure  by  it  to  comply  with  a  condition  pre- 
cedent of  Its  agreement,  since  plaintiff  Strait 
could  not  accept  the  bonds  or  mark  his  mort- 
gage satisfied  until  the  debt  of  the  Ctiarlotte 
KaUonal  Bank  (now  held  by  the  plaintiff 
Farmers'  Bank  ft  Trust  Company)  was  paid 
by  the  defendant  Southern  Granite  Company 
in  accordance  with  said  defendant's  agree- 
ment, while  the  said  bank  h^d  the  mortgage 
in  question  as  collateral  to  such  debt  of  the 
Southern  Granite  Company. 

"The  evidence  also  shows  tliat,  as  a  part 
of  said  agreement,  the  defendant  Southern 
Granite  Company  was  also  bound  to  pay  the 
Interest  on  the  said  115,000  mortgage  debt 
lield  by  plaintiff  Strait  against  said  defend- 
ant, up  to  the  time  of  the  Issuance  and  deliv- 
ery of  tike  said  bonds,  before  said  plaintiff 
could  be  required  to  accept  said  bonds  In 
satisfaction  of  the  said  fl^OOO  mortgage. 
Having  fftlled  to  do  this,  as  well  as  to  pay 
the  said  $8,000  debt  to  the  bank,  the  de- 
fendant Sonthem  Granite  Company  failed  to 
comply  with  its  contract,  and  the  plaintiff 
Strait  could  not  be  required  to  accept  a  ten- 
der of  said  bonds  -as  In  satisfAcUon  of  said 
mortgage  debt 

"Moreover,  from  die  very  tarms  and  nature 
of  the  agreement  In  question.  It  was  essen- 
tial that  the  defendant  Southern  Granite 
Company  should  comply  with  its  agreement 
to  deliver  the  bonds  'as  soon  as  issued' ;  and 
tbe  failure  to  do  so  was  a  failure  to  comply 
wttii  an  essential  part  of  the  contract,  and  a 
failure  to  perform  such  a  prerequisite  of  the 
contract  on  the  part  of  the  defendant  South- 
em  Granite  Company  wtiich  relieved  the 
plaintiff  Strait  of  all  obligations  to  surrender 
bis  original  mortgage  security.  See  0  Cyc. 
605,  606;  4  Pom.  Eq.  Juris.,  1407,  and  note. 
It  seems  to  be  clear,  also,  that  the  agreement 
to  accept  $15,000  of  first  and  second  mortgage 
bonds  out  of  a  total  issue  of  $50,000  of  such 
first  and  second  mortgage  bonds  cannot  bind 
the  plaintiff  Strait  so  as  to  require  accept- 
ance by  him  of  $15,000  of  bonds  out  of  a  total 
issue  of  $100,000  of  such  first  and  second 
mortgage  bonds. 

"For  the  reasons  stated,  therefore.  It  must 
be  concluded  that  the  defense  herein  inter- 


posed and  founded  upon  the  agreement  afore- 
said must  be  overruled;  and  it  must  be  ad- 
Judged  that  tbe  said  mortgage  debt  held  by 
the  said  plaintiff  Strait  Is  a  valid  outstand- 
ing first  lien  upon  the  said  mortgaged  prem- 
ises. 

*'(2)  It  Is  dalmed  by  the  defendants  that 
the  plaintiff  Strait  Is  now  estopped  from  en- 
forcing bis  said  mortgage  by  reason  of  the 
fact  that,  as  secretary  of  the  defendant 
Southern  Granite  Company,  he  signed  official- 
ly the  bonds  and  mortgages  of  May  1,  1007, 
and  September  1,  1907,  now  held  by  the  de- 
fendant Charlotte  Trust  Company,  as  trustee 
for  the  bondholders  already  named.  As  to  tbe 
matter  of  such  alleged  estoppel,  there  te  no  evi- 
dence whatever  that  any  bondholder  has  been 
misled  by  any  such  signing  by  the  said  plain- 
tiff Strait,  in  his  offidal  capacity  or  other- 
wise; and  it  is  well  settied  that,  In  order  to 
an  estoppel  by  any  representations  contained 
in  a  bond  or  mortgage,  It  must  appear  that 
the  party  seeking  to  invoke  the  same  was 
misled  to  bis  injury  by  such  representations. 
See  DUler  v.  Brubaker.  52  pa.  498,  91  Am. 
Dec.  177 ;  Jewett  v.  Blliler,  10  N.  Y.  402,  61 
Am.  Dec.  756,  and  cases  dted  in  note  at  page 
756 ;  Mills  v.  Graves,  38  IlL  466,  87  Am.  Z>ec. 
316 ;  Earl  T.  Stevens,  67  Vt  474. 

"Furthermore,  there  is  no  language  used  in 
said  bonds  or  mortgages  amounting  to  any 
r^resentation  that  the  plaintiff  Strait  did 
not  bold  a  prior  mortgage  upon  the  lands  in 
question,  while  soch  prior  mortgage,  being  in 
fact  of  record  in  the  proper  offices,  was  notice 
to  all  tbe  worid  of  its  existence  and  contoits. 
ThB  only  words  relied  upon  consist  merely  of 
the  headings  characterizing  the  bonds  In 
question  as  'Fimt  BIbrtgage  Bonds'  and  'Sec- 
ond Mortgage  Bondtf  of  the  Southern  Granite 
Company;  and  there  Is  no  representation  in 
the  bonds  or  In  the  mortgages  that  the  same 
are  prior  and  prefnred  liens  on  the  premis- 
es in  question,  and  superior  to  the  lien  of  the 
prior  mortgage  on  the  land  duly  recorded  in 
flivor  of  tiie  plaintiff  Strait 

"In  order  to  constitute  an  estoppel,  the 
words  used  in  the  Instrument  must  be  certain 
to  every  intent  and  must  not-  be  taken  by 
way  of  argument  or  infer^kce.  There  must 
be  a  precise  affirmation  of  that  which  creates 
the  estoppel  and  not  by  way  of  recital.  Mills 
V.  Graves  [38  IlL  455]  87  Am.  Dec.  314.  316, 
SIS ;  16  Cyc.  700 ;  Bigelow  on  Estoppel,  302 ; 
16  Cyc,  709. 

"In  the  bonds  here  In  question,  or  the  mort- 
gages securing  the  same,  there  Is  plainly  no 
such  certainty  of  Intent  The  only  matter 
upon  which  it  could  be  claimed  that  there  was 
any  representation  as  to  the  bonds  and  mort- 
gage of  May  1,  1907,  is  the  mere  use  of  the 
phrase,  'first  mortgage,  bonds,'  of  the  South- 
ern Granite  Company,  the  same  being  manl- 
festiy  a  mere  characterization  of  the  bond  Is- 
sue as  being  the  first  bonds  issued  by  the  said 
company.  It  is  a  mere  stetement  of  the  fact 
tiiat  such  bonds  belong  to^^^si^d^^p^t^ 
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ed  ^Fiist'  There  im  certainly  iu>  l^redse 
affirmation'  that  the  mortgage  Is  a  first  mort- 
gage or  a  fiiBt  Hen  upon  the  premlBes  In  qnes* 
tlon.  It  camiot  be  held  to  be  a  definite 
representation  that  there  was  not  a  prior 
mortgage  then  existing  upon  a  part  of  the 
property  in  taror  of  the  plaintiff  Strait  in- 
dividually, of  the  existence  of  which  prior 
mortgage  there  was  notice  by  the  record. 
The  recital  in  question  cannot  work  an  estop- 
pel ;  that  same  being  merely  words  of  nomen- 
clature of  the  series  to  which  the  bonds  be- 
long. 

"It  further  appears,  howerer,  that  the 
plaintiff  Strait  merely  signed  these  bonds  and 
mortgages  (^dally,  as  secretary  of  the 
Southern  Oranlte  Company,  and  he  was  re- 
quired officially  to  so  sign  the  same  by^  res- 
olution of  the  stockholders  and  directors  of 
the  said  Southern  Granite  Company.  As  Is 
said  by  the  Supreme  Court  of  this  state  in 
Its  latest  deliverance  upon  the  subject  by 
Mr.  Justice  Woods:  'An  officer  of  a  corpora- 
tion Is  not  estopped  as  an  individual  by  sign- 
ing a  deed  for  the  corporation  under  the  di- 
rection of  the  board  of  directors  or  superior 
officer  of  the  corporation.'  Forbes  v.  Bow- 
man, 87  S.  C.  608  [70  S.  Q.  165].  See.  also, 
Kern  v.  Chalfant,  7  Minn.  487  tGU.  3931; 
Harper  v.  Uttle  [2  Greenl.  (Me.)  14]  11  Am. 
Dec.  25;  Blgelow  on  Estoppel  (3d  Ed.)  276. 

"It  appearing  that  plaintiff  Strait  merely 
signed  these  bonds  and  mortgages  officially 
a  secretary  of  the  Southern  Granite  Com- 
pany, In  pursuance  of  the  requirements  of  a 
resolution  of  the  stockholders  and  directors 
of  the  corporation  as  recited  In  the  mortgage, 
plaintiff  Strait  could  not  be  held  Individual- 
ly bound  by  any  recitals  therein.  The  forms 
of  the  bonds  and  mortgages  given  were  fixed 
by  the  stockholders  and  directors  of  the 
Southern  Granite  Company,  and  by  resolution 
of  the  company's  stockholders  and  directors 
the  plaintiff  Strait  was  required  to  sign  his 
attestation  officially  to  same,  and  his  per- 
formance of  that  duty  In  an  official  capadty 
as  so  required  of  him  cannot  o[>erate  to  his 
prejudice  Individually,  or  work  an  estoppel 
against  him  as  an  Individual. 

"Even,  however,  If  the  words  used  were 
sufficient  to  create  an  estoppel,  there  is  no 
evidence  that  any  of  the  bondholders  were 
misled  thereby,  and  If  the  bondholders  were 
not  misled,  then  no  estoppel  could  arise  In 
any  event  It  was  Incumbent  upon  those 
seeking  to  avail  themselves  of  this  doctrine 
of  estoppel  to  show  that  they  were  actually 
misled  to  their  injury,  and,  having  failed  to 
make  such  showing,  there  la  no  ground  upon 
whtch  an  estoppel  could  be  based.  See 
Bethnne  t.  McDonald,  3B  S.  a  88,  14  8.  B. 
674 ;  Scarborough  v.  .Woodley,  81  S.  G.  881, 
62  S.  B.  405;  DlUer  t.  Brubaker.  62  Pa.  498, 
01  Am.  Dec.  177,  and  other  cases  already 
dted. 

"It  must,  therefore,  be  concluded  that  Om 
said  plalntur  Strait  Is  not  estotved  from  Mt> 


ting  up  Us  said  mortgage  dtfit,  and.  that  Oie 
same  is  a  first  lien  upon  the  lands  dteorlbcd 
therein.  Hie  referee,  thwefore,  concludes: 

"(1)  That  the  mortgage  by  the  defendant 
Southern  Granite  Company  to  the  plalntllf  T. 
J.  Strait,  dated  4th  day  of  May,  1006,  la  a 
first  Uea  upon  the  tract  of  land  containing 
1,098  aores,  deeorlbed  in  the  complaint,  to  se- 
cure the  payment  of  the  amount  doe  upon  the 
said  mortgage  debt,  to  wit,  the  sum  of 
$15,123.33,  besides  Interest  tha«on  from  tbe 
11th  day  of  Jane,  100^  at  the  rate  of  8  per 
centum  per  annum,  payable  annually,  betfdes 
the  further  sum  of  (1,500  as  attorney's  fees  te 
the  attorneys  for  plaintiff  betetait  as  stUmlat- 
ed  in  said  mortgage. 

"(2)  That  the  condition  of  the  said  mort- 
gage has  been  broken,  and  that  the  said 
lands  should  be  now  sold  and  the  proceeds* 
after  paying  the  cqsts  and  disbursements  of 
this  action  to  the  said  plaintiffs,  should  be 
applied  first  to  the  payment  of  the  said  mor^ 
gage  debt 

"(3)  That,  out  of  the  proceeds  to  pay 
the  said  mortgage  debt,  the  plaintiff  Faimezr 
Bank  ft  Trust  Company  Is  entitled  to  re- 
ceive first  the  sam  of  93*000;  with  Interest 
thoreon  from  the  4tli  day  of  llky,  1906  (as 
bona  fide  holders  fbr  value  and  without  notlee 
of  the  ssld  debt  to  the  Charlotte  KatUmal 
Bank),  the  amount  doe  to  said  plaintiff  Ooe- 
on  being  admitted  at  the  heating  before  me  to 
be  the  sum  of  ¥8,721.67,  with  Intoest  ther^ 
on  from  the  11th  day  of  November,  101<^  and 
the  said  plaintiff  T.  J.  Strait  is  entlUed  to  re- 
ceive the  remainder  of  the  amount  due  up- 
on the  said  $16,000  mortgage  debt  the  said 
attorneys  for  the  plaintiff  being  entitled  to 
receive,  as  a  part  of  the  said  mortgage 
debt  and  as  attorney's  fees  in  addition 
thereto,  the  said  sum  of  $1,500  out  of  said 
proceeds  of  sale,  of  which  amount  the  sun 
of  $300  is  as  attorneys  for  the  FarmetV 
Bank  &  Trust  Company;  and  the  ranalnlrtg 
$1,200  as  attorneys  for  the  said  plaintiff 
Strait 

"(4)  That  after  the  payment  of  the  said 
costs  and  disbursements  and  attorney's  feee 
and  the  said  mortgage  debt  to  the  plaintiffB, 
the  remainder  of  the  proceeds  of  the  said 
lands  should  be  applied  towards  the  payment 
of  the  preferred  claims  set  out  In  sabdivlslon 
'firsf  of  paragraph  11  of  this  report,  and  any 
remainder  thereof  should  be  appUed  towards 
the  payment  of  the  mortgage  bonds  to  the  va- 
rious persons  holding  bonds,  as  afores^d,  ae- 
cnred  by  the  mortgage  or  trust  deed  of  May 
1,  1907,  and  any  overplus  fhm  ranalnlng 
should  be  applied  towards  the  paymoit  of 
the  mortgage  bonds  to  the  various  pawns 
holding  bonds,  as  aforesaid,  secured  by  tlM 
mortgage  or  trust  deed  of  date  S^tember  1, 
1907.  If  any  oreiplns  ot  said  proceeds  of 
sale  should  then  remain,  tba  same  shonid  t>m 
applied  to  the  satlsfaetlmi  of  the  othmr  dalms 
as  already  manttoned.  r^^^^I^ 
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"Snrolemental  Report  of  Beferee. 

"By  an  overalgtit,  tlie  zeforee  imeiik.  In  Ills 
report  dated  S^tember  23,  1912,  failed  to 
report  tbat  tike  attorney  tor  defendant  CBur^ 
lotte  Tnut  Company  la  entitled  to  a  oom- 
ndsidon  of  5  per  eent  on  Uie  amoont  of  flie 
first  and  eecond  mortgage  bonds  of  the  Sontlt- 
em  Oxanlte  Company,  aa  attorney's  fee. 
There  la  no  eontrorersy  as  to  this  matter,  and 
tbe  referee  amends  bis  report  of  the  above 
date  by  changing  the  last  paragraph  of  said 
report  so  that  same  ehaU  read  as  follows : 

**  '(4)  TtBX,  after  the  payment  of  the  said 
costa  and  disbursements  and  attorney's  fees 
and  the  said  mortgage  debt  to  the  plalntUh, 
the  remainder  of  the  proceeds  should  be  ap- 
plied towards  the  payment  of  the  preferred 
claims  set  oat  In  snbdlvlBlon  "first"  of  para- 
graph deven  of  this  nswrt,  and  any  rmnaln- 
der  thereof  should  be  applied,  first,  to  the 
payment  of  tbe  attorney's  fee  of  the  attorney 
for  defendant  Charlotte  Tmst  Company,  as 
proTlded  for  in  the  deed  of  trust  of  date  May 
1, 1907,  and  then  towards  the  payment  of  the 
mortgage  bonds  to  the  Tarions  persons  holding 
tionds  as  aforesaid,  secured  by  the  mortgage 
or  trust  deed  of  said  date,  and  any  overplos 
then  remaining  should  be  applied,  first,  to  the 
payment  of  the  attorney's  fee  of  the  attorney 
for  the  defendant  Charlotte  Trust  Company, 
as  provided  for  in  the  deed  of  trust  of  date 
September  1, 1907,  and  then  towards  the  pay- 
ment of  the  mortgage  bonds  to  the  various 
persons  holding  bonds,  as  aforesaid,  secured 
by  tbe  mortgage  or  trust  deed  of  said  date. 
If  any  overplus  of  said  proceeds  of  sale 
should  then  remain,  the  same  should  be  ap- 
plied to  the  satisfaction  of  the  other  claims 
aa  already  mentlomed.' 

"Second  Surolemental  Beport  ot 
Referee. 

"The  attention  of  the  referee  herein,  hav- 
ing been  called  to  the  fact  that  In  his  report 
dated  September  23,  1912,  no  findings  were 
made  covering  fhe  ftees,  costs,  disbursements, 
and  other  expenses  of  tbe  receiver  hereto- 
fore appointed,  on  behalf  of  all  parties  inter- 
ested in  the  affairs  of  tbe  defaidant  South- 
ern Granite  Company,  the  fiillure  to  report 
upon  these  mattm  being  an  Qverslghti  tbe 
refteee  hereby  amends  bis  said  report  by 
amending  Oia  last  paragraph  of  said  report, 
and  any  other  paragraph  therein  that  may  be 
InconsiBtent  with  the  findings  herein  submit- 
ted, tbat  said  amei^ment  ctmslsts  of  tbe  fol- 
lowing: I  conchide  tbat  ttie  receiver  dunild 
first  be  r^bursed  for  any  amounts  tbat  be 
may  have  paid  out  by  way  of  tazei;  costa^  or 
other  necessary  and  proper  expenses,  togeth- 
er with  bla  lawful  commlairions,  and  a  reason- 
able attom^s  fee  to  bis  attorn^  for  serv- 
ices rendered  Urn  ber^,  and  that  the  pay- 
moit  of  same  la  a  charge  upon  all  the  prop- 
eity  and  assets  of  tbe  Southern  Granite  Com- 
pany, and  oonsUtntea  a  prior  and  paramount 
lien  thereon. 
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"It  has  also  been  called  to  the  attention  of 
the  referee  herein  that  the  agreement  between 
all  the  attorneys  in  this  case  that  the  claim 
of  D.  Bl.  Jones  for  $400  for  salary  due  by  the 
company,  and  one  W.  UcD.  Jones  for  ll'ns.07 
for  salary  due  him  by  tbe  company,  and  one 
of  Jones  ft  Son  for  $940.34  for  wages  ad- 
vanced at  the  request  of  the  company  for  the 
paym^t  of  laborers,  and  the  Judgment  claim 
of  W.  M.  Gooch  shall  be  paid  as  preferred 
claims  was  nnderstood  by  all  parties  to  mean 
that  claims  were  to  be  preferred  to  all  other 
claims  against  tbe  Southern  Granite  Com- 
pany. The  referee  therefore^  amends  his  re* 
port  of  date  September  23,  1912,  as  fbllows : 
By  striking  out  the  words  'except  the  liens 
held  by  plaintiffs,'  in  paragraph  11  on  page 
11  of  said  rei>ort,  and  by  providing  In  his 
conclusion  that  the  above-mentioned  claims 
should  be  paid  first  out  of  all  the  assets  and 
property  of  the  Southern  Granite  Company, 
after  paying  tbe  costs  and  dlsbnzsements  of 
this  action,  and,  before  the  payment  of  the 
mortgage  debt  of  tbe  plaintHb.** 

Tbe  decree  was  as  follows : 

*'^nds  cause  comes  on  to  be  beard  before 
me  upon  the  original  and  two  supplemental 
reports  by  the  referee,  and  upon  ezoeptionr 
certain  defendants  to  the  original  report, 
and  by  the  plaintiff*  to  the  second  soraile- 
mmtal  report 

"No  question  la  made  these  exceptions 
as  to  tbe  priori^  and  enfcHroeableness  of  so 
mu<di  of  tbe  mortgage  here  in  question  as  la 
held  by  the  plaintlfl  Farmers'  Banb  ft  Trust 
Company;  bnt  the  defendants  do  contest  tbe 
priority  and  enforoeableness  of  so  much 
of  the  said  mortgagees  Is  held  by  the  original 
mortgagee,  T.  J.  Strait 

"Substantially  but  two  main  questions  arr 
presented  by  tbe  exceptions  taken  by  the  de 
fendants,  and  tbe  determination  of  these 
two  qneetlons  are  conclusive  of  all  tbe  excep- 
tions on  the  part  of  the  defendants.  These 
questlonB  are:  First  Whether  there  was  er- 
ror by  the  referee  in  tailing  to  bold  that  Oie 
paper  writing  recited  in  the  report  as  'Ex- 
hibit 1/  vras  such  an  agreement  and  so  Und- 
Ing'opon  the  plaintiff  Strait  as  to  constitute 
a  contract  and  operate  as  against  the  plain- 
tlfl Strait  aa  a  satisfaction  of  the  mortgage 
debt  beld  by  him.  Second.  Whether  there 
was  error  by  tlie  referee  in  &lUng  to  hold 
that  hy  reason  of  tbe  action  of  the  said 
piyiwHff  strait  in  offldally  rfyning  certain 
bonds  and  mortgages  Issued  by  said  Southern 
Granite  Company,  the  said  plaintiff  Is  now 
estopped  from  setting  up  the  said  mortgage 
originally  held  by  him.  Hie  paper  In  ques- 
tion, wbUdi  is  recited  In  the  report  of  the 
referee  and  is  denominated  *Bxblbit  L.'  la 
an  agreement  dgned  by  tbe  plaintlfl  Strait 
and  also  aroearlng  to  be  signed  in  tbe  name 
of  tbe  'Southern  Granite  Company,  by  S.  W. 
Heath,  President'  Then  is  no  evidrace, 
however,  that  Uie  affixing  of  tbe  name  of 
'Southern  Granite  Company*  to  this  paper 

was  evOT  authorised  by  the  sto(Abpld^ 
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directors  of  said  compaoy,  or  that  S.  W. 
Heath,  as  president  of  said  company  or  oth- 
erwise, was  ever  given  power  to  sign  the 
name  of  the  Southern  Granite  Company  to 
such  paper,  or  that  be  had  any  snch  power 
by  virtue  of  his  office. 

"The  agreement  proposed  tn  said  Exhibit 
L  was  that  the  plaintlflF  Strait  would  enter 
satisfactloa  npon  the  mortgage  here  in 
tion,  In  consideration  tbat  the  defendant 
Southern  Granite  Company  would  give  and 
deliver  to  said  plaintiff.  Strait,  Its  first  mort- 
gage bonds  to  the  amount  of  seven  thousand 
five  hundred  dollars,  and  Its  second  mortgage 
bolide  to  the  amount  of  seven  thousand  five 
hundred  dollars,  which  bonds  are  to  be  deUr- 
eied  to  the  said  T.  J.  Strait  as  soon  as  same 
are  issued ;  said  bonds  to  be  a  part  of  a  fifty 
thousand  ($50,000)  dollar  bond  issue  by  said 
Southern  Granite  Comjwny.*  This  paper 
bears  the  date  of  April  18,  1907,  at  which 
time  no  issue  of  bonds  by  the  Southern  Gran- 
ite Company  had  ever  been  authorized  or 
made. 

"There  is  no  evidence  whatever  of  any  au- 
thority, at  that  time  had  or  ever  thereafter 
given  to  S.  W.  Heath,  to  make  any  such 
a^ement  binding  upon  the  company;  and 
certainly  no  snch  authority  can  be  implied 
ia  him.  Since,  therefore.  8.  W.  Heath,  had 
neither  express  nor  Implied  authority  to 
oind  the  Southern  Granite  Company  by  any 
luch  signing  of  its  name  to  satHi  an  agree- 
ment, it  foUowa  that  the  same,  not  being 
bindbig  upon  the  company,  could  not  be  bind- 
ing as  a  contract  upon  the  plaintiff  Strait 
At  the  time  of  the  signing  thereof,  it  amount- 
ed merely  to  a  proposal  on  the  part  of  the 
plaintiff  Strait  that  if  it,  the  Southern  Gran- 
ite Company,  would  do  certain  things  within 
a  certain  tlme^  the  plaintiff  Strait  would  do 
certain  other  things  In  condderatlon  thereof. 

"No  subsequent  action  was  tak^  by  the 
stockholders  or  directors  of  the  Soutibern 
Granite  Company  In  any  way  ratifying  or 
confirming  the  unauthorized  agreement  made 
in  the  name  of  the  company  by  S.  W.  Heath, 
as  its  president,  and  therefore  the  character 
of  the  paper  thereafter  remained  as  It  origi- 
nally stood  when  signed  by  plaintiff  Strait 
as  a  mere  proposal,  subject  to  acceptance  or 
ratification  by  authorized  action  on  the  part 
of  the  company  within  the  time  therein  stip- 
ulated. It  follows,  therefore,  that  Exhibit 
L,  never  having  been  so  accepted  or  ratified 
by  any  action  of  the  company,  never  con- 
stituted a  contract  binding  upon  the  South- 
em  Granite  Company,  and  since,  In  order  to 
constitute  a  complete  contract,  both  parties 
thereto  must  be  bound  thereby,  the  said  pro- 
posal in  Exhibit  L  never  became  binding  as 
a  (»ntract  upon  the  plaintiff  Strait  It  Is 
doubtless  true  that  by  reason  of  the  nominal 
consideration  expressed  and  the  considera- 
tion Implied  from  the  seal,  Exhibit  L  would 
have  been  binding  upon  the  plaintiff  Strait 
as  a  contract,  had  Its  terms  been  accepted,  or 


had  it  been  ratified  by  the  Southern  Granite 
Company  by  any  authorized  action  of  its 
stockholders  or  directors,  provided  such  ac- 
ceptance or  ratification  had  been  made  with- 
in the  time  stipulated  by  that  Instrument,  or. 
perhaps,  within  a  reasonable  time.  But  ne 
such  action  by  way  of  acceptance  or  ratifica- 
tion, by  the  Southern  Granite  Company,  by 
its  stockholders  or  directors  or  other  author- 
ized officer,  was  ever  had,  ao  ta.t  as  appears; 
and  therefore  Exhibit  L  never  became  a 
contract  but  remained  and  still  remains  a 
mere  propcwed  agreement  not  acc^ted.  acted 
upon,  or  ratified  by  the  Southern  Granite 
Company.  Whether  it  be  considered  that 
the  contract  fixed  a  time  limit  for  ito  ac- 
ceptance by  the  Southern  Granite  Company, 
or  that  the  SonQiem  Granite  Company  waa 
entitled  to  a  reasonable  time  for  aocqitanoe 
of  the  proposal  thereby  made,  the  time  tor 
acceptence  or  ratification  of  the  pn^posed 
contract  bad  expired  before  the  commence- 
ment of  this  actloa  For  these  reasons, 
therefore,  if  for  no  other,  the  conduskuw  of 
the  referee,  as  to  the  matter  of  the  noo- 
effectiveness  of  Exhibit  L,  as  a  ietaia^  to 
this  action,  should  be  confirmed. 

"But  the  conclusions  of  the  referee  upon 
the  question  of  the  effect  of  Exhibit  £i  must 
be  confirmed  also  upon  the  grounds  stated  by 
the  referee,  and  especially  upon  the  ground 
that  ttie  pnq^osed  agreement,  Exhibit  L,  con- 
templated a  total  issue  by  defendant  Sootlk- 
em  Granite  Company  of  first  and  second 
mortgage  bonds  aggregating  $60,000,  where- 
as, the  bond  issue  actually  made  was  to  an 
aggregate  of  first  and  second  mortgage  bonda 
to  the  amount  of  $100,000.  The  pn^msal 
made  by  plaintiff  Strait  in  Exhibit  L  being 
an  offer  to  accept  $7,600  of  first  mortgage 
bonds,  and  $7,600  of  second  mortgage  bonds 
out  of  a  totel  contemplated  issue  of  $50,000 
of  bonds  of  the  company,  and  the  bond  issue 
actually  made  being  a  totel  Issue  of  $100,000 
of  bonds— that  Is  to  say.  $50,000  of  first  and 
$50,000  of  second  mortgage  bonds — ^It  follows, 
that  even  if  the  Southern  Granite  Company 
had  accepted  or  ratified  said  proposed  agree- 
ment conteined  In  Exhibit  L,  such  an  ac- 
ceptance or  ratification  would  not  liave  bera 
effective  to  bind  the  plaintiff  Strait  to  accept 
any  part  of  such  total  Issue  of  $100,000  of 
mortgage  bonds  of  the  company.  In  other 
words,  It  having  been  proposed  by  plaintiff 
Strait  merely  that  he  would  accept  certain 
definite  parts  of  an  aggregate  Issue  of  $50.- 
000  of  bonds,  it  was  no  acceptence  or  ratifica- 
tion of  that  proposal  for  the  Southern  Gran- 
ite Company  to  make  an  aggregate  issue  of 
twice  that  amount  of  bonds,  and  propose 
then  to  Strait  to  accept  a  portion  of  eudi 
double  issue.  Even  if  the  Southern  Granite 
Company  had  offered  to  deliver  to  plaintiff 
Strait  a  part  of  such  uncontemplated  lasoe 
of  bonds,  mch  an  offer  would  not  have  beea 
an  acceptance  or  ratlficatton  of  the  pn^osai 
by  Strait  to  accept,  a  portlw  of  a  smaller 
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IflBoe  of  bonda  In  other  words,  Qie  contract 
which  pUdntur,  Strait,  proposed  to  make  was 
oontinsent  upon  an  Issue  by  the  defendant 
Sonthem  Qranlte  Ccnnpany  of  first  and  sec- 
ond mortgage  bonds  to  an  aggregate  unonnt 
ot  $50,000,  whereas  the  only  Issue  of  bonds 
ever  proposed  by  the  ccnnpany  was  tJie  actual 
Issue  made  to  an  amount  double  that  pro- 
posed by  plaintiff  Strait  Such  action  by  the 
defendant  Sonthem  Granite  Gompaiv  was 
tu  £rom  being  an  acceptance  or  ratification 
9t  the  cmtract  proposed  by  the  agreouent 
contained  in  Bzhlliit  L  between  the  jilalntUC 
Strait  and  President  S.  W.  Heath.  There 
was  ttius  no  meeting  of  the  minds  of  tJie 
respective  parties  to  the  proposed  contract, 
the  plaintiff  Stnlt,  on  the  one  band,  and 
the  d^endant  Southern  Orantte  Company,  on 
the  other;  and  thereCore  the  pn^osal  con- 
tained in  said  pftper  never  became  a  contract 
between  the  said  parties.  In  order  to  con- 
stitute a  contract,  there  must  be  a  meeting, 
ef  the  minds  of  the  parties  as  to  all  the 
terms  of  the  agreement  0  Cyc.  245,  247. 

"The  situation  at  the  signing  of  Exhibit  L 
by  plaintiff  Strait  and  President  Heath  was 
that  the  former  thereby  proposed  to  the  la^ 
ter  that  said  plaintiff  would  agree  to  mark 
his  mortgage  'Satisfied*  If  the  Southern  Gran- 
ite Company  would  agree,  among  other 
things,  to  issue  first  and  second  mortgage 
bonds  to  a  total  amount  of  $50,000,  and 
would  give  and  deliver  to  plaintiff  Strait 
certain  specified  amounts  of  such  bonds. 
Tbla  proposition,  however,  as  we  have  seen, 
was  never  accepted  by  the  Southern  Granite 
Company,  and,  on  the  contrary,  this  company 
proposed  to  Issue,  and  did  Issue,  bonds  to 
double  the  amount  spedfled  In  the  proposal 
made  by  Dr.  Stnlt  There  ms  consequently 
no  meeting  of  the  minds  of  tlie  parties  as  be- 
tween the  plaintiff  Strait  and  the  defendant 
Soutimn  Gra^te  Company,  no  acceptance  by 
the  latter  of  the  pnqrasal  made  by  the  idain- 
tUF  Strait  (whldi  had  been  attempted  to  be 
accepted  by  President  Heath  In  the  name  of 
the  company,  but  Ineffectively  attempted  for 
the  reason  that  he  had  no  authority  to  bind 
the  company),  and  consequently  no  contract 
l»etween  the  plaintiff  Strait  and  the  defend- 
ant Southern  Granite  Company. 

"It  mnst  therefore  be  concluded  that  there 
was  no  error  by  the  referee  in  the  holding 
that  the  proposed  agreement  contained  in 
Exhibit  li,  never  having  been  accepted,  rati- 
fied, or  acted  upon  by  tbe  defendant  Soutb- 
em  Granite  Company,  never  became  a  con- 
tract so  as  to  operate  as  a  satisfaction  or 
discharge  of  the  mortgage  held  by  the  plain- 
tiff Strait,  and  therefore  the  same  Is  pot  a 
bar  to  the  foreclosure  of  the  said  mortage. 

"As  to  the  second  question,  already  men- 
tioned as  being  presented  the  exceptions 
of  the  defendants,  It  mnst  be  concluded,  for 
the  reasons  stated  by  the  referee,  that  the 
doctrine  of  estoppel  has  no  application  In 


this  case  under  the  facts  as  here  appearing. 
Tbe  action  of  the  plaintiff  Strait  In  signing 
the  bonds  and  mortgagee  of  the  Soathan 
Granite  Company  was  merely  an  official  act, 
which  he  was  required  and  directed  to  per- 
form tiy  the  resolutitm  of  the  stoc^olders 
and  dlref^rs  of  Qie  said  company.  It  was 
not  therefore  the  voluntary  act  of  plaintiff 
Strait  but  was  a  dul7  imposed  upon  him, 
and  which  he  was  required  to  perform,  and 
did  perform.  In  his  capadi?  u  secretary  of 
the  Southern  Granite  Company.  The  forms 
of  the  bonds  and  mortgages  were  prescribed 
by  resolution  of  the  stockholders  and  direc- 
tors of  the  Soutiiem  Granite  Company,  and 
the  said  plaintiff  Strait  officially  was  directed 
and  required  to  sign  tliese  bonds  and  mort- 
gages in  that  form.  His  performance  of 
that  doty  imposed  upon  him  by  virtue  of  Ms 
office  was  not  such  an  act  as  can  be  regarded 
as  being  voluntary  so  as  to  bind  him  Individ- 
ually by  way  of  estoppel. 

"It  is  the  general  doctrine  of  all  the  cases 
that  where  the  act  of  the  official  of  a  corpo- 
ration In  signing  an  Instrument  In  writing 
Is  a  compulsory  official  act,  or  performed 
in  obedience  to  resolutions  or  requirement  of 
the  stockholders,  directors,  or  other  superior 
authority,  such  an  act  cannot  be  considered 
as  the  voluntary  act  of  such  official,  and  the 
same,  therefore,  is  not  binding  upon  him  in- 
dividually, and  cannot  operate  to  estop  blm 
from  asserting  his  Individual  rights.  This  is 
the  doctrine  established  by  all  the  authori- 
ties, and  it  appears  to  be  the  true  meaning 
of  the  language  used  by  Mr.  Justice  Woods 
in  Forbes  v.  Bowman,  87  S.  C.  508  [70  8.  E. 
165].  See,  also,  the  authorltira  dted  by  the 
referee  and  Blgelow  on  Estoppel  (8d  Bd.), 
page  276. 

"There  Is,  moreover,  no  evidence  what- 
ever to  show  that  any  of  the  bondholders 
was  misled  to  Ills  Injury  by  this  official  act 
of  the  plaintiff  Strait;  and  It  is  well  settled 
that  no  estoppel  will  arise  in  such  cases  nit 
less  it  be  made  affirmatively  to  appear  tliat 
the  person  seeking  to  Invoke  the  doctrine  of 
estoppel  has  actually  been  so  misled  and 
thereby  suffered  injury.  Ketchum  v.  Dun- 
can, Oft  U.  S.  660,  24  Ifc  Ed.  868;  Scarbor- 
ouj^  T.  Woodley,  81  S.  C.  831  [62  S.  E. 
40!^ ;  Bethune  v.  McDonald.  3S  S.  a  93  [14 
S.  E.  674 ;  DiUer  v.  Bnibaker  [S2  Pa.  488]. 
91  Am.  Dec  177;  Jewett  v.  Miller  [10  N.  T. 
402]  61  Am.  Dec.  7SS^  and  note;  MilU  t. 
Graves  [88  111.  456]  87  Am.  Dec  816 ;  Earl 
T.  Stevens,  67  Vt  474. 

"The  burden  of  proof  was  upon  the  defend- 
ants to  show  that  they  were  misled  to  their 
Injury,  and,  no  such  proof  having  been  ad- 
duced, mere  Is  no  basis  t6r  the  plea  of  ee- 
toppeL   See  cases  lust  dted. 

"For  these  reasons,  as  well  as  upon  the 
other  grounds  mentiraied  by  the  referee,  the 
finding  and  conclusion  by  the  referee  mnst 
be  affirmed,  that  Uie  plea  of  estoppel  cannot 
avail  the  defendants  in  this  cuswv^  i 
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"TbsM  oondoBlons  substantially  dispose  of 
tbe  exceptions  taken  by  the  defendants  to 
the  report  of  tbe  ref^ee,  all  of  said  acep- 
tions  being  dependent  upon  the  concludons 
reached  upon  the  questions  already  dlacnssed. 
The  defendants*  exceptions  to  llie  report 
must  therefore  be  overruled. 

"There  remains  to  be  considered  only  the 
exceptions  by  the  plalntilfs  to  the  second 
Bupplemeutal  report.  As  to  these  exceptions 
It  is  to  be  noted  that  there  was  no  finding  by 
the  referee  that  any  spedfied  amount  had 
been  paid  out  by  the  receiver  of  the  de- 
fendant Southern  Granite  Company,  or  that 
any  ascertained  commissions  were  due  him, 
or  that  any  attorney's  fees  were  due  or  had 
been  paid  by  the  receiver  on  account  of  any 
legal  services  rendered.  Indeed,  -no  account 
whatever  has  been  filed  by  the  recover,  and 
there  Is  no  showing  as  to  what  action,  if 
any,  has  been  taken  by  him,  or  as  to  whether 
he  has  done  any  work  or  performed  any 
service  entitling  htm  to  compensation.  The 
receiver  is  entitled  to  reasonable  compensa- 
tion by  way  of  commissions  on  any  moneys 
which  may  have  come  into  his  hands,  and  is 
also  entitled  to  be  reimbursed  for  any  mon- 
eys which  may  have  been  reasonably  and 
necessarily  expended  by  him  in  the  discharge 
of  his  duties  as  such  receiver.  Such  being 
the  case,  the  exceptions  of  tbe  plaintiffs  to 
the  second  supplemental  report  of  the  referee 
are  overruled. 

"It  is  therefore  ordered  and  adjudged  that 
the  original  report  and  the  two  supplemental 
reports  of  the  referee  herein  be  confirmed. 

"It  is  further  ordered,  adjudged,  and  de- 
creed: That  the.  mortgage  held  by  the  said 
plaintiff  npon  the  lands  here  in  question  be 
foreclosed,  and  that  the  equity  of  redemption 
in  tbe  said  premises  be  barred,  and  that  the 
said  premises  be  sold  at  the  courthouse  door, 
in  said  county  and  state,  on  the  first  Monday 
In  November,  1013,  or  upon  some  convenient 
sales  day  thereafter,  by  and  nnder  the  direc- 
tion of  the  receiver  heretofore  appointed  by 
this  court  during  the  legal  hours  of  sale,  and 
that  the  said  receiver  do  give  the  usual  no- 
tice of  the  time  and  place  of  such  sale  by  ad- 
vertisement In  the  Lancaster  News.  That 
such  sale  be  made  upon  the  following  terms, 
to  wit:  The  purchaser  to  pay  one-third  of 
the  purchase  money  In  cash  on  the  day  of 
sale,  and  that  the  remainder  of  the  purchase 
money  be  secured  by  the  notes  of  the  pur- 
chaser due  In  one  and  two  years,  in  equal 
amounts,  with  Interest  from  the  day  of  sale, 
secured  by  a  mortgage  of  the  premises  so  sold, 
with  the  privilege  to  the  purchaser  to  pay  all 
cash  on  the  day  of  sale.  That  upon  failure 
of  the  purchaser  to  comply  with  the  terms  of 
sale,  the  said  premises  shall  be  forthwith  re- 
sold at  the  risk  of  such  former  purchaser, 
and  that,  upon  compliance  by  the  purchaser 
with  the  terms  of  such  sale,  the  said  re- 
ceiver do  execute  a  deed  to  him  for  the  said 
premise^  and  that  audi  purchaser  be  let  Into 


pos8essi<m  npon  the  production  of  said  deed, 
which  shall  be  recorded  at  the  expense  of  Ow 
purchaser,  both  in  Kershaw  and  Tancmrter 
counties,  and  the  said  purdiaser  shall  also 
pay  the  diarges  for  recording  tbe  said  mort- 
gage  in  like  manner. 

"It  is  farther  ordered  and  decreed:  That 
out  of  the  proceeds  of  such  sale  tlie  said 
receiver  do  pay,  first,  the  costs  and  dlabnise- 
ments  of  the  plalntlfflB  in  this  action,  and  the 
costs  and  expenses  of  such  sal^  and  any  lien 
for  taxes  dne  upon  the  said  premises  for  the 
yean  1912  and  1013,  and  also  any  amoont 
paid  by  the  receiver  for  taxes  nptm  said 
premises  for  the  year  1011.  and  the  interest 
upon  the  same,  and  the  commissions  of  the 
recover  on  the  amount  so  paid  for  taxes,  if 
the  same  has  not  heretofore  been  retained  by 
the  said  receiver  out  of  moneys  coming  In- 
to bis  hands  as  such  receiver,  upon  the  pro- 
ceeds of  such  sale  at  the  same  rate  as  is 
fixed  by  law  for  commissions  on  sales  in 
like  cases  made  by  the  <Aetk.  or  sheriff. 
That  he  do  next  pay  to  the  attorneys  for 
ptalntiffB,  as  attorney's  fees  stipulated  to  be 
paid  in  the  said  mortgage  to  the  plaintiffs, 
the  sum  of  $300  as  attorney's  fees  to  the  at- 
torneys for  plaintiff  Farmers*  Bank  &  Trust 
Company.  That  he  do  next  pay  the  pre- 
ferred claims  as  follows:  To  D.  M.  Jones, 
$400 ;  to  W.  McD.  Jones,  $175.07 ;  to  Jones 
&  Sons,  $040.34,  and  to  W.  Jfi..  Gooch,  tbe 
Judgment  for  $191.57,  dated  October  20, 1010, 
the  same  being  the  claims  reported  by  tbe 
referee  as  preferred,  and  that  he  next  do  pay 
to  the  plaintiff  Farmers'  Bank  A  Trust  Com- 
pany the  sum  of  $i{,721.67,  with  interest 
thereon  from  the  11th  day  of  November, 
1010,  being  tbe  amount  dne  the  said  plaintiff 
Farmers'  Bank  &  Trust  Company,  as  repMt- 
ed  by  the  referee  upon  their  debt  herein. 
That  he  next  do  pay  to  tbe  attorneys  for  the 
plaintiff  T.  J.  Strait  the  sum  of  $1,200,  as 
balance  attorney's  fees  for  services  in  fore- 
closing the  mortgage  to  plaintiff  herein,  as 
stipulated  therein,  and  that  he  then  do  pay 
to  the  said  plaintiff  Strait  tbe  balance  of  the 
amount  remaining  due  opon  tbe  said  mort- 
gage of  $15,123.83,  besides  interest  thereon 
from  the  ilth  day  of  Jun^  1006,  at  the  rate 
of  8  per  cent  per  annum,  payable  annually,  as 
reported  by  the  referee,  after  the  amount  due 
plaintiff  Farmers*  Bank  &  Trust  Company, 
as  herein  stated,  has  been  deducted.  That 
any  remainder  of  said  proceeds  of  sale  be  ap- 
plied to  tbe  payment  of  the  attorney's  fee  to 
the  attorney  for  the  defendant  Charlotte 
Trust  Company,  as  provided  in  tbe  deed  of 
trust  of  May  1,  1007,  as  reported  in  the  sup- 
plemental report  of  tbe  referee,  and  tb^ 
toward  the  payment  of  the  mortgage  bonds 
to  the  various  persons  holding  bonds,  secured 
by  said  deed  of  trust  of  date  May  1.  1007, 
as  represented  by  the  referee;  and  any  ova- 
plus  then  remaining  shall  be  applied  to  the 
payment  of  the  attorney's  fee  to  the  attorney 
for  the  def^dant  Obarlotte  Trust  Oomnany, 
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jts  provided  in  the  trust  deed  of  date  Septem- 
ber 1,  1907,  aB  reported  by  the  referee,  and 
then  toward  the  payment  of  the  mortgage 
bonds  to  the  various  persons  holding  bonds 
secured  by  the  mortgage  or  trust  deed  of 
Bald  date,  as  reported  by  the  referee ;  and  if 
any  overplus  of  said  proceeds  of  sale  should 
then  remain,  the  same  should  be  applied  to 
the  satisfaction  of  the  claims  by  judgment 
reported  in  the  second  subdivision  of  para- 
graph 11  of  the  referee's  report;  and  any 
overplus  then  remaining  should  be  applied 
to  the  payment  of  the  claims  reported  in 
snbdlvl&Ion  3  of  the  same  iMragraph  of  the 
referee's  report 

"The  said  receiver  will  report  to  this  court 
his  actions  under  this  decree. 

"The  following  Is  a  description  of  the  prem- 
ises hereby  ordered  to  be  sold:  All  that  cer- 
tain piece,  parcel  or  tract  of  land  situate  in 
the  counties  of  Lancaster  anu  Kershaw,  In 
the  said  state,  containing  1,093  acres,  more 
or  less,  now  or  formerly  bounded — north  by 
lands  of  T.  J.  Strait  and  lands  known  as 
the  Stinson  Place,  south  by  lands  commonly 
known  as  Patterson  lands,  east  by  Stinson 
lands  of  J.  R.  McGlll,  F.  W.  Hammond  and 
Wardlaw  lands,  west  by  lands  of  T.  J.  Strait 
and  lands  commonly  known  as  Warrenton 
Place  and  lands  of  McDowell,  being  the  same 
tract  of  land  conveyed  to  Sonthem  Granite 
Company  by  T.  J.  Strait" 

E.  D.  Blakeney.  of  Kershaw,  and  Klrk- 
land  ft  Kirkland,  of  Camden,  for  appellants. 
W.  P.  Boblneon  and  Ernest  Hoor^  both  of 
Lancaster,  for  retgwudents. 

WATTS,  X  This  action  was  commenced 
by  the  respondents  as  coplalntlfts  to  fore- 
close a  mortage  for  $1S,000,  securing  a  note 
for  that  amount  executed  and  delivered  on 
May  4,  1906,  by  the  Southern  Granite  Com- 
pany to  T.  J.  Strait,  covering  1,093  acres  of 
land,  on  the  line  of  Kershaw  and  Lancaster 
counties,  whereon  the  Granite  Company  op- 
erated its  rock  qoarry.  The  mortgage  was 
recorded  in  both  counties,  in  September, 
1906.  On  May  5,  1906,  the  said  Strait  made 
a'  80-day  promissory  note  to  the  Charlotte 
National  Bank  for  93,000,  and  assigned  as 
security  for  the  same  the  aforesaid  $16,000 
given  him  by  the  Granite  Company.  This 
note,  with  the  collateral  mortgage,  on  No- 
vember 11,  1910,  was  transferred  by  the 
Charlotte  National  Bank  to  the  Farmers* 
Bank  ft  Trust  Company,  which,  as  holder  of 
this  note,  Joined  with  Strait  to  foreclose 
said  mortgage.  After  Issue  was  Joiped  the 
cause  was  referred  to  Paul  Moore,  Esq.,  as 
special  referee,  to  hear  and  determine  all 
Issnes  of  law  and  fact  The  said  referee 
made  bis  report  in  favor  of  the  plaintiffs. 
BxceptlonB  were  duly  taken  to  ttiis  report 
by  the  Charlotte  Trust  Company  and  Sonth- 
era  Granite  Company,  and  these  exceptions 
were  heanTby  his  honor,  Jn^e  Seas^  who 
cremiled  these  excepUons  and  siutalned  the 


report  of  the  referee.  From  this  decree  of 
his  honor,  Judge  Sease,  the  appellants  ap- 
peal. The  reports  of  the  special  referee 
and  the  decree  of  his  honor  should  be  set 
out  in  the  report  of  the  case,  tor  a  iwopw 
understanding  of  the  same. 

[1]  The  first  exception  Is:  "For  that  his 
honor  erred  In  holding  that  the  execution 
and  subscription  of  the  mortgage  bonds  of 
the  Granite  Company  by  T.  J.  Strait  as  sec- 
retary of  said  company,  which  bonds  prof- . 
fered  on  their  face  to  be  secured  by  first 
and  second  mortgages  did  not  operate  as 
an  estoppel  upon  said  Strait  Indlvldoally, 
so  as  to  preclude  him  from  asserting  the 
priority  of  his  mortgage;  whereas,  his  hon- 
or should  have  held  that  the  said  Strait,  by 
participating  and  co-operating  with  the  stock- 
holders and  directors  In  the  proceedings  of 
said  company  leading  up  to  and  resulting 
In  lasnance  of  said  mortgage  bonds,  and  in 
subscribing  the  execution  of  same,  and  in 
placing  them  before  the  public,  is,  In  equity, 
by  such  conduct,  e8topi>ed  from  asserting 
as  prior  the  mortgage  of  the  company  held 
by  him."  This  exception  cannot  be  sustain- 
ed. The  mortgage  of  Strait  was  on  record 
In  the  proper  offices,  both  in  Kershaw  and 
Lancaster  counties,  and  the  purchasers  of 
these  bonds  issued  by  the  exerdse  of  the 
slightest  care  could  have  ascertained  that 
this  mortgage,  given  for  purchase  money, 
was  open  and  unsatisfied.  The  mere  keep- 
ing silence  in  regard  to  it  on  the  part  of 
Strait  cannot  operate  so  as  to  find  an  es- 
toppel against  blm.  It  was  Incumbent  on 
the  purchasers  of  the  bonds,  or  those  Intend- 
ing to  make  loans  on  mortgages,  to  examine 
the  title  and  make  an  inspection  of  the  rec- 
ord, and  the  presumption  Is  that  this  was 
done.  Mills  v.  Graves,  88  III.  456,  87  Am. 
Dec  317;  Brlnckerhoff  v.  Lansing,  4  Johns. 
Ch.  (N.  T.)  65,  8  Am.  Dec  538. 

[2]  The  alleged  misrepresentation  consists 
solely  in  the  bond  headii^  "First  Mortgage 
Bonds"  and  "Second  Mortgage  Bonds" ;  such 
words 'are  mere  general  recitals  by  way  of, 
nomenclature  of  the  bond  issues  of  the  com- 
pany. Nowhere  in  the  bonds  are  there  any 
affirmations  or  statements  that  there  is  no 
other  mortgage  on  the  proper^  In  question, 
and  that  no  prior  mortgage  existed  In  favor 
of  Strait  It  is  a  characterization  that  the 
bonds  are  a  certain  issue  designated,  "flrst" 
and  "second,"  Issued  by  the  company  and 
secured  by  mortgage.  There  is  nowhero  in 
the  body  of  the  bond  any  affirmation  that 
it  Is  the  flrst  mortgage  or  Uen  on  the  prop- 
erty In  question,  and  a  general  recital  does 
not  furnish  a  basis  for  estoppeL  Blgelow 
on  Estoppel,  302. 

The  mere  fact  that  Strait  signed  the  bonds 
in  ills  official  capacity  as  secretary  of  the 
Southern  Granite  Company  in  pursuance  of 
a  resolution  of  the  stockholders  of  the  com- 
pany is  not  saCh  a  Toluntary  act  on  his  part 
as  would  fBtap  Um  from  asserting,  bis  in-. 
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dlTldnal  claim,  as  bta  mortgage  was  on 
record,  notice  to  the  whole  world,  and  there 
la  no  evidence  that  the  holders  of  any  of 
the  bonds  claim  that  they  relied  on  any  state* 
ment,  representatloD,  or  act  of  Strait  that 
would  estop  him,  other  than  the  mere  gen- 
eral recital  In  the  bonds*  nomenclatare  of 
"first"  and  "second"  mortgage.  There  Is  no 
evidence  that  they  examined  the  records, 
and  no  evidence  that  they  took  the  trouble 
to  ascertain  whether  the  T.  J.  Strait,  who 
held  the  mortgage  on  record  In  two  coun- 
ties, was  the  same  T.  J.  Strait,  who  signed 
the  bonds  as  secretary  of  the  Sonthern  Gran- 
ite Company.  Strait's  signing  the  bonds  in 
question  under  the  circumstances  he  did  was 
an  official,  and  not  an  individual  act,  and 
It  was  not  necessary,  and  in  fact  he  could 
not,  by  any  authority  or  power,  put  In  any 
statement  of  his  individual  rights  In  the 
premises  In  any  Instrument  signed  by  him 
in  the  discharge  of  an  official  duty,  and  un- 
der the  direction  of  the  stockholders  so  as 
to  operate  as  an  estoppel  upon  him.  Blge- 
low  on  Bstoppel  (3d  Ed.)  2TO;  Wright  T. 
DeGroff,  14  Mich.  164. 

[3]  The  second  exception  assigns  error  on 
the  part  of  the  circuit  Judge  In  holding 
that  the  burden  was  upon  the  appellants  of 
showing  affirmatively  that  they  had  been 
misled  to  their  injury.  The  referee  and  cir- 
cuit Judge  both  concluded  that  the  doctrine 
of  estoppel  can  be  invoked  by  the  party  set- 
ting It  up  showing  that  he  had  been  misled 
to  his  injury.  This  conclusion  of  the  ref- 
eree and  circuit  Judge  is  fully  supported  by 
the  following  authority:  Blgelow  on  Estop- 
pel (3d  Ed.)  434;  Bethune  v.  McDonald,  35 
S.  C.  93,  14  S.  E.  674;  Gaston  t.  Branden- 
burg, 42  S.  C.  348,  20  S.  E.  167 ;  Scarborough 
V.  Woodley,  81  S.  C.  329,  62  S.  E.  405— and 
for  this  and  the  reasons  In  overruling  ex- 
ception 1  this  exception  is  overruled. 

[4]  The  third  exception  is  overruled  for 
the  reason  that  this  was  a  matter  purely 
within  the  discretion  of  the  court,  and  we 
see  no  abuse  of  discretion  on  the  'part  of 
his  honor. 

The  fourth,  fifth,  and  sixth  exceptions  are 
overruled  for  the  reason  that  no  exceptions 
were  made  to  his  honor's  finding  of  facta, 
and  we  see  nothing  erroneous  in  his  con- 
clusions of  law  as  to  these  matters. 

[G]  The  referee  and  circuit  Judge  concur- 
red in  their  findings  of  facts  and  It  is  in- 
cumbent on  the  appellants  to  satisfy  this 
court  by  the  preponderance  of  the  evidence 
that  his  honor,  the  presiding  Judge,  erred 
In  his  findings  of  fact,  and  this  they  have 
failed  to  do.  Lumber  Co.  v.  Stallings,  91  S. 
C.  476.  74  S.  E.  1072;  Leland  T.  MorTlson,  82 
S.  C.  SOI,  75  S.  E.  889. 

Judgment  affirmed. 

GARX.  0.  J.,  and  FRASER,  J.,  concur. 
IIYDRICK,  J.,  concurs  In  result 


cn  w.  Vs.  Tfl) 

DAVIDSON  T.  DAVIDSON  et  aL 

(Supreme  Court  of  Appeals  of  West  Tirgbla. 
S^  SO,  1913.  Beheariiv  Denied 
Nov.  14,  1913.) 

(Byllahut  &y  the  Cawrt.) 

1.  Wiixa  (S  09*)— ConxBACT  to  Maxb  Wnx 

— CONSIDBBATION— WaBBAIITT. 

A  parol  contract  between  an  unmarried 
woman  and  her  seducer,  a  man  (rf  larce  prop- 
erty, shortly  after  the  birth  of  her  chOd,  upon 
consideration  that  if  she  would  not  prosecute 
him  for  bastardy  he  would  "provide  for  her  and 
her  child  by  wUi  and  that  he  would  make  the 
same  provision  for  them  as  if  he  were  married" 
to  her,  considered  in  the  light  of  the  surroand- 
ing  facts  and  circumstances,  is  supported  by  a 
sufficient  consideration  and  Is  sumdenfly  defi- 
nite and  certain  in  terms,  to  be  binding  on  his 
estate  and  enforceable. 

[Ed.  Note.— For  otber  cases,  see  Wills,  Cent 
Dig.  I  166;  Dec.  Dig.  Si  59.*1 

2.  Wills  (8  58»)— Contraot  to  Mam— Em- 
fobcbuent. 

An  oral  contract  to  make  a  will,  if  cer- 
tain and  definite  in  its  terms,  and  upon  suffi- 
cient consideration,  if  equitable,  is  vahd,  and 
enforceable  against  the  estate  of  a  decedent 
as  any  other  valid  contract 

[£d.  Note.— For  other  cases,  see  Willi,  Cent 
Dig.  H  164,  166;  Dec  Dig.  |  6&*] 

3.  Wills  (|  68*)— Cowtbaot  to  Majob— Evi- 

DINOE. 

Contracts  of  this  character,  however,  are 
viewed  by  courts  with  suspicion,  are  not  ^vot- 
ed, and  to  be  enforceable  must  be  upon  suffi- 
cient consideration,  be  equitable,  and  definite 
and  certain  in  their  terms,  and  clearly  provea. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  K  164,  166;  Dec  Dig.l  68.*] 

Appeal  from  Circuit  Court,  Monroe  County. 

Bill  by  William  A.  Davidson,  administra- 
tor, against  George  T.  Davidson  and  others. 
Decree  for  plaintiff,  and  defendants  Frmdi 
Shultz,  Us  next  tdeoA;  and  others  ttppmi. 
Affirmed. 

3.  W.  ArbncUe,  of  LewisborK  O.  C 
Osborne,  of  Keenan,  for  a]H>elUuit&  Sandss 
ft  Crockett,  of  Blnefleld,  and  J.  L.  Bowan 
and  Clark  ft  EewUe,  all  ot  Union,  for  wd- 

lee. 

MILLEiBy  J.  AivellantB,  Soaan  Sfanltx  and 
French  Shnlta,  an  Infant,  by  Soaan  satultE, 
hlB  next  friend,  interraied  by  petition  In  the 
salt  by  plaintlfl  to  convoie  the  creditors 
and  marshal  tlie  aaaets  of  O.  H.  DavldaoD, 
deceased,  and  becanae  of  deficiency  of  pa^ 
sonal  aaseta,  to  obtain  a  decree  for  the  sate 
of  snflldoit  of  decedent* a  lands  to  pay  cred- 
itors In  full. 

Frmcb  ShnltK,  as  the  petttious  show.  Is 
the  lllegltlniate  son  of  Susan  Bbnlti^  by  the 
deceas'ed  O.  H.  Davidson.  The  object  of  tbe 
petitions  was  to  enforce  specific  performance 
of  an  alleged  contract  between  Susan  Shalti 
and  said  DaWdson  in  Us  life  time,  made  for 
her  own  and  the  benefit  of  her  infiint  son,  fts 
it  is  alleged  In  consideration  of  her  forbear- 
ance to  sue  Davidson  for  breach  of  promise 
of  marriage  and  In  bastardy  proceedings  pro- 
posed or  threatened  by  her. 


*For  other  cases  see  Bsm*  topic  and  lectioo  NUMBBR  in  Dec.  Dig.  A  Am.  Dig^^fy^i^^i^  i^^)0^i^tA»* 
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According  to  her  Individual  petition  the  al- 
leged contract  between  petitioner  and  David- 
son was,  BubatantiaUy,  that  said  Davidson, 
being  at  the  birth  of  her  child  possessed  of  a 
large  estate,  and  being  desirous  of  concealing 
from  his  father  the  iiatemity  of  the  child, 
for  fear  that  his  father  would  disinherit 
him,  shortly  after  the  birth  of  the  child, 
promised  and  agreed  with  her,  in  considera- 
tion that  she  would  not  institute  snch  bas- 
tardy proceedings  "to  provide  for  her  and 
the  child  by  will  and  tliat  he  would  make 
the  same  provision  for  them  as  if  he  were 
married  to  petitioner."  She  alleges  that 
decedent  reiterated  this  promise  to  petition- 
er's mother  and  to  her  slaters,  "telling  them 
to  tell  and  assure  her  for  him  that  he  would 
provide  for  her  and  her  diild,  if  she  would 
not  swear  the  child  to  him."  She  farther 
alleges  that  In  consideration  of  said  promis- 
es and  the  love  and  affection  had  for  and 
<M)nfldence  and  trust  reposed  in  him  she  ab- 
stained from  bringing  suit  or  taking  any  ac- 
tion in  the  courts  against  decedent,  and  so 
continued  and  remained  true  to  him  up  to 
the  time  of  his  death. 

Another  aUegation  of  her  petttion  Is  that 
"in  pursuance  of  this  contract  and  agree* 
ment  the  said  G.  H.  Davidson  executed  a 
will  and  In  it  made  provision  for  petitioner 
and  left  to  her  said  son  •  •  •  the  stun 
of  flO,000  of  which  said  will  he  duly  In- 
formed this  petlUoner";  "that  afterwards 
be  destroyed  this  will  and  declared  his  in- 
tention of  increasing  tlUs  l^cy  to  the  anm 
of  ¥30,000,  bnt  If  he  made  another  wlU  it 
has  not  been  found."  She  charges  "that  at 
the  time  the  said  O.  H.  Davidson  destroyed 
said  will,  he  was  not  In  a  mental  condition 
to  know  or  understand  what  he  was  doing." 
The  petition  contains  a  charge  that  by  rea- 
son of  said  contract  to  provide  for  her,  as 
if  married  to  him,  petitioner  has  the  right 
to  charge  his  estate  with  a  large  sum,  to- wit 
one  third  of  the  value  of  said  estate  for  her 
life 

The  prayer  of  the  petition  is  that  the  per- 
sonal representatives  and  heirs  of  decedent 
be  treated  as  trustees  holding  for  her  benefit 
the  estate  of  which  the  said  G.  H.  Davidson 
died  seized. 

In  the  petition  of  the  Infant  petitioner,  by 
his  mother  as  next  friend,  the  Indncement 
and  consideration  for  the  alleged  contract 
are  stated  substantially  aa  in  her  petition, 
and  the  contract  alleged  to  have  been  made 
on  behalf  of  petitioner  coincides  in  part 
with  the  contract  as  alleged  in  her  petition, 
aa  follows:  "That  the  said  Ciharles  H.  David- 
son then  promised  the  mother  of  this  peti- 
tioner that  if  she  would  not  institute  the 
said  proceedings  against  him  tiiat  he  would 
provide  for  her  and  this  petitioner  by  will 
the  same  as  If  they  were  married."  But  fol- 
lowing that  allegation  Is  this  charge:  "That 
he  afterwards  promised  her  to  leave  this  pe- 


titioner ¥1S,000.00  by  Us  will,  if  she  wonU 
not  sue  him,  and  repeatedly  sent  these  prom- 
ises to  her  by  others,"  and  that  he  repeated 
this  proposition  to  petitioner's  grandmother 
and  aunts. 

The  prayer  of  this  petition  is  that  petition- 
er "be  allowed  his  claim  of  $15,000.00  as 
aforesaid  against  the  estate  of  Ghas.  H.  Da- 
vidson, deceased." 

There  was  a  demurrer  to  these  petitions 
'  by  the  adult  defendants,  who  also  answered, 
putting  In  issue  every  material  allegation 
therein;  and  the  infant  defendante  also  an- 
swered formally  by  their  guardian  ad  litem, 
and  on  final  hearing  on  pleadings  and  proofs 
token  and  the  report  of  the  master  commls 
sloner,  and  exception  thereto,  by  defendants, 
the  court  below  denied  petitioners  any  relief 
and  dismissed  their  petitions  out  of  the  cause, 
and  that  is  the  decree  which  they  seek  to 
have  reversed  on  this  appeal. 

The  commissioner  in  his  report  found  that 
C.  H.  Davidson  agreed  with  Susan  Sbultz  to 
provide  for  her  In  his  will  a  comfortable  sup- 
port for  her  life  time,  provided  she  would 
not  806  him  for  breach  of  promise  of  mar- 
riage or  bastardy,  "that  it  wiU  take  $181.25" 
per  year,  and  which  on  the  baslfl  of  her  life 
ezpectency,  10.705  years,  wonld  amount  to 
$1,910.28,  which  sum  be  found  In  her  favor* 
to  be  paid  out  oC  decedent's  estete  as  a  gen- 
eral lien ;  and  he  found  In  favor  of  the  In- 
fant petitioner  the  sum  of  $16,000.00  to  be 
likewise  paid  out  of  the  estete  of  decedent 

(1]  It  is  conceded  by  ODonsel  that  a  eon- 
tract  to  make  a  wUl,  if  certein  and  definite 
In  Ite  terms  and  upon  soffldent  considera- 
tion, is  valid,  and  like  any  other  contract, 
and  that  by  the  same  rules  it  will  be  en- 
forced. For  tiiia  there  is  abandant  author^ 
Ity.  Page  on  Wills,  H  70-83;  Gardner  on 
Wills,  Gh.  lY,  SI  19-21:  1  UnderhiU  on  the 
Uiw  of  WUIs,  11  285-294 ;  Johnson  v.  Hnb- 
beU,  10  N.  J.  Bq.  332.  66  Am.  Dec.  773,  and 
note,  p.  783;  Blce  v.  Bartman,  84  Va.  251, 
4  S.  E.  621 ;  Gox  T.  Cox,  26  Grat  (ya.)  S05. 
Anno.  107,  and  note.  The  law  In  such  casee 
Is  the  same,  aubstentiaUy,  as  in  the  cases  of 
parol  contracte  for  deeds.  Frame  v.  Frame, 
32  W.  Va.  463,  9  8.  E.  901,  5  14.  R.  A.  323; 
Burkholder  v.  Ludlam,  30  Grat  (Va.)  255, 
Anno.  94,  and  note,  82  Am.  Beps.  668;  Town- 
send  V.  Vonderwerker,  160  17.  S.  171, 16  Sup. 
Ct  258,  40  L.  Ed.  383. 

[2]  It  is  practically  conceded,  also,  that 
the  consideration  for  the  alleged  promise  set 
forth  in  the  petitions  would  be  sufficient  to 
support  a  valid  promise  by  decedent  to  pro- 
vide for  petitioners  by  wilL  So  the  contro- 
versy here  Is  narrowed  to  three  questions, 
namely:  First,  is  the  contract  alleged  defi- 
nite and  certein  so  aa  to  be  enforceable?  Sec- 
ond, if  It  is,  Is  the  contract  proven  as  alleg- 
ed, or  does  the  proof  show  any  contract  with 
decedent  which  is  enforceable?  Third,  If  a 
valid  contract  Is  alleged  and  proven,  is  it 

I  affected  by  the  stetute  of  frauds,  or  token 
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oat  of  fbe  statate  of  frauds  by  part  pexform- 
ance  of  the  contract  by  petitioner  Bosan 
Sbnlta? 

On  the  first  propogltton,  according  to  tfaie 
petitions,  the  alleged  promise  of  decedent, 
for  the  consideration  alleged,  ma  to  provide 
for  petitioner  and  her  diUd  by  wil^  making 
the  same  proTlaion  for  them  as  Sf  he  was 
married  to  her.  "What  Is  tbB  meaning  of 
snch  a  promise?  Does  it  amount  to  a  prom- 
ise by  decedent  as  the  petitions  imply,  to 
will  to  petitioner  all  the  property  of  which 
he  might  die  selsedT  If  so,  In  ^bat  propor- 
tion? Or  does  it  mean  snch  parts  of  dece- 
dent's estate  as  petitioners  would  take,  if 
marriage  had  followed,  and  without  wlU? 
Decedent,  If  nuirled,  mlgjit  hare  dtoposed  of 
his  estate  by  will  so  as  to  irttolly  cut  out  his 
child,  but  not  his  widow.  Would  the  alleged 
contract  have  prerrated  snch  disposition  ot 
bis  estate?  These  are  some  of  the  Questtona 
naturally  presented  In  connection  wlOi  the 
aU^Eed  contract  Mr.  ^age  in  bis  work  on 
wills,  on  the  subject  of  the  oortalnty  of  audi 
contracts,  refen^  in  foot  note  to  tibe  deci- 
sions, glTes  illustrations  of  contracts  which 
hare  been  held  biraUd  and  of  others  held 
to  be  Talid,  as  follows:  "A.  contract  to  bring 
up  a  tiblld,  educate  It  and  make  it  the  'heir' 
of  promisor  has  been  held  to  be  unenforce- 
able in  Kentucky.  And  an  ante-nmitlal  con- 
tract by  which  the  hu^and  agrees  to  adopt 
Us  wife's  children  by  a  former  marriage  as 
hts  'heirs'  has  been  held  not  to  be  a  promise 
to  make  a  derlse  of  the  husband's  property 
to  them,  but  to  leave  the  huslund  with  the 
same  power  of  excludii^  Qiem  from  a  share 
In  his  Illinois  realty  that  he  would  hare  had 
of  excluding  his  owa  ^Udren.  A  slibUar 
contract  has  bran  held  T^d  and  enforceable 
In  Missouri.  Or  the  promisor  may  definitely 
Intend  to  make  some  testamentary  disposi- 
tion of  his  property  In  favor  of  promisee,  but 
he  does  not  decide  what  provision  he  will 
make.  Thus,  he  may  agree  to  leave  prom- 
isee 'aa  much  as  any  relation  he  had  on 
earth,*  or  that  while  promisor  lived  promisee 
should  have  a  good  home,  and  at  his  death 
she  should  be  provided  tOr  so  that  she  should 
never  want  as  long  as  she  lived;  or  that 
he  will  provide  for  the  adopted  child  as  he 
does  for  his  own  children,  and  his  will  makes 
his  own  children  residuary  l^ateea.  These 
agreements  are  too  indefinite  to  be  enforced. 

"An  agreement  In  writing  to  leave  by  will 
to  an  emph^e  as  much  as  he  would  lose  by 
declining  an  offer  of  a  partnership  In  a  com- 
petlng  firm,  in  consideration  of  his  declin- 
ing such  offer  and  remaining  in  the  employ 
of  promisor  was  h61d  to  be  too  indefinite  for 
enforcement  In  law  or  in  equity.  But  a 
promise  to  leave  promisee  so  much  proper- 
ty that  she  need  not  to  work,'  or  to  leave 
her  'Independently  rich,'  or  to  make  her 
'hlB  heir,*  or  to  leave  promisee  all  the  prop- 
erty that  promisor  owned  at  his  death ;  or  to 
leave  promisee  'a  child's  share'  In  the  estate 
of  promisor,  where  promisor  was  at  the 


date  of.  I3ie  oontraet  and  always  rsmained 
diildlea;  or  to  make  'adequate  compensa- 
tion,* have  besL  hdd  to  be  d^nile  enooCh  to 
maintain  an  action  upon. 

"A  contract  to  beqneath  so  much  of  an 
annuity  as  should  remain  nnexpoidcd  at  tbe 
death  of  the  annuitant  is  enforceaUa^  al- 
thoQ^  the  amount  is  uncertain." 

In  the  interpretation  of  contracts  we  must 
always  keep  in  niind  that  it  is  ttw  policy 
of  the  law  to  g^ve  force  and  effect  thereto,  If 
possible,  and  within  well  recognised  eanou. 
On  the  question  of  the  deOnltenesB  and  cer- 
tainty necessary  to  give  efEect  to  a  contract, 
one  salutary  mie  Is  that  that  vrill  be  regard- 
ed deflnito  and  cwtaln  which  lay  refOrence  to 
the  facts  and  drcumstances  mrronndlng  the 
parties,  and  which  were  evidently  In  mind 
when  making  the  contract,  can  be  rendered 
certain,  and  definite.  In  this  case  the  parties 
to  the  contract  were  not  married.  Accord- 
ing to  the  petitions  marriage  was  contem- 
plated after  the  death  of  decedenfa  Ikther: 
What  was  evidently  intended  by  tbe  parties 
to  the  contract  was  that  decedent  would  In 
the  mean  time  so  provide  by  will  that  In  the 
event  of  his  death  the  woman  he  bad  seduc- 
ed, and  the  child  by  that  act,  should  be  pro- 
vided for,  and  In  case  ot  bis  deatti  dionld 
have  of  his  estate  what  tbef  would  naturally 
take  without  will  If  marriage  had  ensued, 
and  Uie  relation  of  husband  and  wife  and 
parent  and  child  had  thereby  been  establish- 
ed. Bo  Interpreted,  is  not  the  Cimtnut  al- 
ibied sufficiently  definite  and  certain  to  be 
enforceable?  W«  are  disposed  to  hold.  In 
the  light  of  the  fiicts  alleged  attending  the 
making  of  the  contract,  and  the  sitnation 
and  drcumstances  of  Oe  parties,  that  the 
ctmtract  was  valid  and  binding,  and  enforce 
able,  and  witii  the  drcnlt  court  to  hold  tin 
demurms  properly  overmled. 

While  It  Is  true  the  mother  In  her  peti- 
tion allies,  rather  inconsistently  with  the 
terms  of  the  oontraet  as  alleged,  fiiat  dece- 
dent In  pursuance  of  tits  contract  eziecnted  a 
will  making  provision  for  her  and  leaving  to 
her  son  flO,000;  and  in  tbe  petition  filed  on 
behalf  of  the  son,  alleges  that  decedent  aft- 
erwards promised  to  leave  him  ¥15,000.00, 
these  alibied  acta  and  promises  of  decedoit 
could  not  take  away  the  rl^to  ct  petition- 
ers under  the  contract  unless  they  diould 
elect  to  accopt  audi  provisions  in  full  per- 
formance of  the  contract  as  originally  mad& 

[3]  Tbe  next  inquiry  la,  does  the  voot  e»- 
tablisb  the  contract  aa  alleged,  or  any  con- 
tract enforceable  against  decedents  estate? 
We  do  not  think  It  arises  to  the  dignity  al 
fall  and  dear  proof,  required  in  all  such  cas- 
es. It  is  conceded  that  the  evidence  of  Miss 
Sbultz,  objected  to,  is  wholly  incompetent 
But  if  it  could  be  considered,  what  does  it 
amount  to?  The  substance  dC  it,  so  tar  as 
it  applies  to  any  contract  with  decedoit  la 
that  some  two  days  after  the  Urth  of  the 
child  decedent  visited  her  at  her  room,  and 

In  the  presence  of  her  slst^  (Cff^pq^Tenei; 
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and  with  the  diild  In  hla  arma,  acknowledf* 
Ins  it;  to  be  bis  own,  said  to  her  that  he  did 
not  want  any  trouble,  and  did  not  want  her 
to  swear  the  child  to  him,  that  he  meant  to 
take  care  of  her  and  the  child,  and  told  her 
alster  to  take  care  of  them,  that  he  meant 
to  take  care  of  them,  and  meant  to  give  them 
every  thing  he  had,  and  that  he  did  not 
want  any  troable  for  fear  Ms  father  would 
disinherit  him,  and  that  he  meant  to  marry 
her  after  hla  father's  death.  She  also  swears 
that  be  stated  the  same  thing  to  her  mother 
and  requested  her  not  to  allow  witness  to 
swear  the  child  to  him,  or  sne  him,  and  that 
he  meant  that  all  he  bad  was  for  her  and  the 
child,  and  that  he  meant  to  will  or  give  it 
to.  them.  Did  this  language  of  decedent 
amount  to  more  than  the  expression  of  .a 
then  present  purpose  to  so  provide  by  will 
for  petitioners?  We  hardly  think  so.  True 
we  may  say  It  evinced  great  anxiety  on  his 
part  not  to  be  exposed,  and  he  evidently 
meant  by  representing  his  purposes  to  pro- 
ride  for  her  to  persuade  Miss  Shultz  not  to 
sue  him.  But  did  It  all  amount  to  a  con- 
tract? Did  both  parties  understand  that 
they  were  entering  into  a  solemn  contract 
tliat  was  to  be  enforceable  and  I^^ally  bind- 
ing on  him  In  the  courts,  cutting  off  other 
disposition  of  his  property  by  will  or  other- 
wise for  all  time?  We  cannot  so  Interpret 
their  conversation  as  detailed  by  the  witness. 
Nor  is  the  case  strengthened  by  ber  testimo- 
ny, that  decedent  afterwards  told  her  he  had 
provided  for  her  and  her  chUd  by  his  will. 

But  now  ^s  to  the  evidence  of  Mrs.  Heav- 
ener,  the  sister,  present  at  the  time  of  Om 
alleged  contract.  The  whole  of  ber  evidence 
aa  to  what  took  place  between  decedent  and 
her  sister,  in  the  latter's  room  on  the  occa- 
eion  of  the  alleged  contract  la  in  substance 
this ;  addressing  the  witness,  decedent  said,  **! 
want  you  to  be  good  to  Susan  and  take  good 
care  of  the  boy  for  I  have  made  promises  to 
her  and  mean  to  fulfill  them.**  She  says 
there  was  no  one  present  but  Susan,  herself, 
Hr.  Davidson  and  the  baby.  What  promises 
he  is  supposed  to  have  referred  to  does  not 
appear.  The  witness  had  heard  all  the  con- 
versation between  deceased  and  her  sister, 
aa  detailed  by  the  latter  in  her  evidence, 
which  we  do  not  think  amounted  to  a  con- 
tract, though  Imposing  on  him  moral  obliga- 
tions. He  may  have  been  referring  to  his 
previous  promisee  of  marriage,  for  Miss 
Shultz  does  not  swear  that  deceased  had  ev- 
er before  that  promised  to  make  provision  for 
her  and  her  dilld  by  wlIL  Bfrs.  Heaven er 
farther  swears  that  Davidson  left  ber  rister*s 
room  on  the  occasion  just  referred  to,  and  as 
he  left  the  honse,  he  said  to  her  "be  good  to 
Susan  and  take  good  care  of  the  child  and 
not  let  her  swear  the  child  for  it  might  cause 
trouble  at  home,  that  he  was  afraid  his 
father  would  disinherit  him  and  for  me  to 
go  back  upstairs  and  tell  Susan  not  to  trou- 
ble for  be  Intended  to  do  everTthing  for  them 
he  had  promised.*' 


But  this  wltiMss  glvM  evidence  of  anothw 
agreement  some  six  weeks  after  tiie  birth  of 
the  child,  when  her  brothers  James  and 
Phlneas  had  come  to  see  her  sister  Sasan 
and  to  have  hex  swear  the  cbXLd  to  Darld- 
soD.  She  says  Davidson  was  there,  and 
took  her  out  and  requested  her  to  go  to  her 
sister  Susan  and  tell  ber  not  to  swear  lite 
child  to  him,  and  that  he  would  give  her 
and  the  child  everything  that  be  possessed ; 
that  she  communicated  these  promises  of 
Davidson  to  ber  sister,  and  persuaded  there- 
by she  was  prevented  from  instituting  suits 
against  him.  She  says  {Davidson  knew  on 
this  occasion  the  purposes  of  lier  brothers 
who  were  present  on  that  day.  Mrs.  Heav- 
ener  also  swears  that  later  Davidson  said  to 
her  he  wanted  her  to  qxdt  worrying  about 
Susan  and  the  child,  for  be  had  willed  the 
boy  and  her  thirty  thousand  dollars,  that 
she  told  him  she  did  not  want  money  without 
protection,  that  he  replied  that  be  had  will- 
ed them  the  nunwy  and  Intended  to  protect 
them  too. 

We  must  admit  that  the  all^^  proposi- 
tion of  Davidson  to  Miss  Shultz,  throng  Mrs. 
Heavener,  on  the  latter  occasion  rises  more 
nearly  to  the  dignity  of  a  contract  than  the 
former,  given  In  evidence  petitioner  and 
this  witness.  But  bow  he  was  to  give  them 
bis  proper^,  whether  by  deed  or  will  does 
not  appear.  But  this  witness  says  David- 
son subsequently  told  her  he  had  willed  pe- 
titioner thirty  thousand  dollars.  I^neas 
Shult^  the  brother,  swears,  that  on  the  oc- 
casion of  his  and  his  brother's  visit,  the 
same  upon  which  Davidson  is  r^resented 
by  Mrs.  Heavener  to  have  communicated 
throu^  her  the  proposition  to  her  sister, 
that  when  told  something  would  have  to  be 
done,  his  sister  said  she  would  see  Davidson, 
that  she  went  to  him  and  after  they  bad 
talked  some  little  time  she  came  back  and 
reported  that  Davidson  did  not  want  her  to 
swear  the  child  to  him,  and  that  "he  would 
either  marry  her  or  would  make  them  enti- 
tled to  what  he  pc«sessed."  This  statement 
he  r^>eated  on  his  cross-examination.  This 
evidence  of  what  occurred  on  the  occasion 
in  question,  and  the  theory  of  a  ivopositicm 
made  by  Davidson  to  Miss  Shnlte,  throu^ 
Hra.  Heavener,  Is  not  exactly  in  harmony. 
According  to  Mrs.  Heavener  the  alleged  prop- 
ortion made  through  her,  was  the  accepted 
one,  and  the  one  on  which  ber  sister  acted. 
The  proi>osltion  according  to  her  brother  was 
that  deceased  would  either  many  ber  or 
give  her  all  he  possessed. 

According  to  the  mother,  Mrs.  Mary  Shultz, 
Davidson  said  to  her,  on  the  occasion  of  his 
first  visit,  after  the  birth  of  the  child :  "Take 
good  care  of  Susan  and  the  boy,  I  am  going 
to  marry  Susie  and  yon  tell  ber  not  to  sue 
or  swear  the  chUA  to  me,"  and  that  he  had 
thirty  thousand  dollars  that  he  Intended  for 
them.  She  says  Davidson  requested  her  to 
communicate  this  message  to  her  daughter, 
which  she  did.        fcesftp^d  flf  **5%J*9g'le 
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the  other  rister,  Is  substantlall;  the  same  as 
that  of  the  mother.  Other  witnesses  swear 
to  conrersatious  with  and  declarations  of 
Davidson  In  his  life,  that  he  had  willed  his 
property  or  money  to  petitioners,  and  that 
he  Intended  to  marry  her,  etc. 

Many  letters  from  Davidson  were  Intro- 
dnced,  In  connection  with  the  erldence  of 
Miss  Shnltz,  covering  a  period  of  ^ght  or 
nine  years,  before  his  death,  which  were  ob* 
Jected  to,  all  expressing  great  love  and  af- 
fection for  mother  and  son,  and  holding  ont 
assurances  of  his  purpose  to  fulfill  nis  prom- 
ises. In  none  of  them,  however,  Is  any  ref- 
erence made  to  his  alleged  promises  to  make 
a  win,  or  leave  petitioners  his  pro[)erty. 

Again,  we  inquire,  Is  all  this  competent 
evidence  sufficient  to  establish  the  contract 
as  alleged,  or  any  contract  enforceable  In 
law  or  equity?  Certainly  it  does  not  clearly 
establish  a  specific  contract  to  make  provi- 
sion for  petitioners  by  will,  giving  them  the 
same  as  they  would  take  by  marriage.  But 
from  all  of  it  may  we  properly  extract  a  defi- 
nite and  certain  contract  or  promise  based 
on  good  consideration,  such  as  is  alleged,  or 
one  which  by  proper  amendment  might  be 
allied,  and  enforceable  as  such?  We  ac- 
knowledge great  temptation,  under  the  cir- 
cumstances of  this  case,  to  strain  every  rule 
and  principle,  and  every  exception  thereto.  In 
order  to  so  Interpret  the  evidence.  But  we 
have  been  unable  to  reach  the  conclusion  that 
any  definite  and  certain  contract  was  ever 
made  which  can  be  enforced.  We  are  bound 
by  the  rule  that  such  contracts  are  viewed 
by  courts  with  suspicion,  are  not  favored, 
and  to  be  enforceable  must  be  upon  suffi- 
cient consideration,  and  be  equitable,  and 
clear  and  definite  In  terms.  Page  on  Wills, 
SJ  71,  73;  Freeman  v.  Morris,  131  Wis. 
216,  109  N.  W.  983,  120  Am.  St  Rep.  1038,  11 
Ann.  Cas.  481;  Swann  r.  Housman,  90  Va. 
816,  20  S.  E.  830;  Dlcken  v.  McKlnley,  163 
111.  318.  45  N.  E.  134,  54  Am.  St  Rep.  471 ; 
Wall's  Appeal,  111  Pa.  460,  S  AU.  220,  56 
Am.  Rep.  288 ;  Wood  T.  Evans,  113  111.  1S6, 
55  Am.  Rep.  400. 

As  is  often  said,  courts  cannot  make  con- 
tracts for  parties,  or  render  by  judicial  de- 
cision, contracts  enforceable,  which  have  not 
been  rendered  bo  by  the  previous  voluntary 
acts  of  the  pairties.  The  hardship  in  this 
case  Is  great,  but  the  parties  should  have  re- 
duced their  contract  to  writing,  or  mftde  it 
clear  and  certain;  that  they  did  not  do  so 
during  the  long  period  that  Intervened  be- 
tween the  date  of  the  birth  of  the  child  and 
the  death  of  decedent,  is  a  circumstance 
evincing  the  fact  that  petitioners  relied  on 
deceased  to  fulfill  his  expressed  purpose  and 
intention  to  make  provision  for  them  by 
win,  but  without  a  contract  enforceable  by 
the  courts.  It  Is  unfortunate  that  they  were 
not  better  advised — a  misfortune  which  can- 
not be  remedied  by  the  courts  by  unwar- 
ranted judicial  action. 


No  legal  contract  having  been  estabUdied 
it  Is  unnecessary  for  us  to  consider  the  quet- 
tloQ  of  the  statute  of  frauds. 

Our  o(»iclaslon  Is  to  affirm  the  decree  be- 
low, and  we  will  so  order. 


Cn  W.  T«.  757] 

BBSBRYB  GAS  Oa      CARBON  BLACK 

MFG.  CO. 

(Supreme  Court  of  Appeals  of  West  VtrgiQia. 
Sept  30,  1913.  Il^earing  Deoied 
Nov.  14, 1913.) 

(BvUabm  by  <A«  Court,) 

1.  Evidence  (§  461*)— Bounoasies  (J  ll*y- 
Leabb— Descbiptioh  of  Pbeuises. 

A  call  for  an  adjoining  tract  of  land  as  « 
boundary  of  the  leased  premises  in  a  lease  con- 
tainlnx  but  one  description  of  the  premises  de- 
mised, which  descriptiOD  !•  clear,  certain,  and 
unambufuous,  cannot  be  ignored  or  rejected,  in 
the  judicial  interpretation  and  application  of 
the  description  to  its  subject-matter;  nor  is  it 
permissible  to  show,  by  parol  evidence,  facts  and 
circumstances  tending  to  prove  intent,  on  the 

{lart  of  the  lessor,  not  to  lease  part  of  the  land 
ncluded  by  the  description. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  2129-2133;  Dec  Dig.  f  461;* 
Boundaries,  CentDiK.  if  92-^;  DecDig.  f  ll.*r 

2.  Evidence  (S  441*)— Vabox.  Bvidbkci— -An- 

HISSIBIUTT, 

Nor  is  it  permissible  to  show.  In  contra- 
diction of  the  terms  of  the  lease,  that  it  was 
verbally  understood  or  ai^eed  that  the  lessee  was 
not  to  have  a  portion  <rf  the  land  ita  terms  in- 
clude. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  5Bj719, 172^-1763, 176B-184B.  2030- 
2047;  Dec.  Dig.  J  441.*3 

3.  Mines  and  Minerals  S  77*) — On.  Iaasb— 

FOBFBITUBE. 

An  oil  and  gas  lease  binding  the  lessee  to 

drill  a  well  on  the  leased  premises  within  a  cer- 
tain period,  or,  in  lieu  thereof,  make  periodical 
payments  ox  rental  or  delay  money,  and  cootain- 
ing  no  clause  of  forfeiture,  is  not  forfeitable 
merely  b;  nonpayment  of  tM  rental  It  can  be 
terminated  only  by  surrender,  abandonment  or 
expiration  of  the  term. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  204;  Dec  Dig.  |  77.*] 

Appeal  from  drcolt  Court,  IawIb  County. 

BUI  by  the  Reserve  Gas  Companr  against 
the  Carbon  Black  Manufacturing  Company 
and  others.  Judgment  for  plalntlfl,  and  the 
Manufacturing  Company  appeals.  Affirmed. 

Robert  L.  Bland,  of  Weston,  and  Davis  & 
Davis,  of  Clarksburg,  for  ap[>ellaDt  A,  B. 
Fleming,  Charles  Powell,  and  Kemble  White, 
all  of  Fairmont  for  appellee. 

POFFENBABGER,  P.  Upon  the  bill  of 
the  Reserve  Gas  Company,  praying  cancella- 
tion of  a  lease,  for  oil  and  gas  purposes,  up- 
on a  small  area  of  land,  containing  one  acre, 
three  roods,  and  one-half  a  pole,  executed 
by  Charles  Butcher  and  wife  to  the  Carbon 
Black  Manufacturing  Company,  a  corpora- 
tion, and  an  injunction  to  reatrain  the  de- 
fendants from  operating  or  drilling  upon 
said  tract  of  land  for  oiljkud  gas  or  from 
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taking  or  remoTing  eny  oil  or  gas  therefrom, 
the  circuit  court  of  Lewis  county  decreed 
cancellatiou  of  the  lease  aud  perpetually  en- 
joined operations  thereunder ;  and  from  this 
decree  the  Carbon  Black  BCannfaotariiig  Com- 
pany has  appealed. 

The  conflicting  claims  set  forth  In  the 
pleadings  and  the  Issues  made  arise  oot  of 
the  following  facts :  Owning  two  parcels  or 
lots  carved  out  of  a  tract  of  land  formerly 
belonging  to  Thomas  Batcher,  one  contain- 
ing 25^  acres  and  the  other  11  acres,  ac- 
cording to  the  spedflcatlons  of  quantity  in 
the  deeds,  Granville  A.  Butcher,  on  Septem- 
ber 13.  1S88,  executed  to  one  Fretts  an  oU 
and  gas  lease  thereon,  representing  the  com- 
bined area  to  be  49  acres.  This  lease  for  a 
term  of  20  years  was  afterwards  assigned 
to  one  Ira  De  Witt,  of  Pittsburg.  On  tbe 
23d  day  of  November,  1893.  Granville  A. 
Butcher,  by  a  deed  from  Louis  Bennett,  spe- 
cial commis^oner,  obtained  another  small 
portion  of  the  Thomas  Butcher  land,  which 
bad  been  conveyed  by  Thomas  Butcher  to 
Bmmanuel  Butcher.  Between  what  be  had 
previously  owned,  and  the  lot  obtained  by 
the  Bennett  deed,  containing  one  acre,  three 
roods,  and  one-half  a  pole,  there  was  a  coun- 
ty road ;  the  small  lot  lying  north  of  it.  and 
the  large  tract  south.  On  the  northeast  of 
the  larger  tract,  tbe  one  included  In  the 
Fretts  lease,  ran  the  West  Fork  river,  and 
on  the  southeast  It  was  bounded  for  the  most 
part  by  a  tract  of  land  owned  by  Elizabeth 
Ervln.  On  the  southwest  lay  lands  of  0.  D. 
Devlnney  and  O.  A.  Peters,  and  on  the  west 
and  northwest  were  lands  of  H.  B.  Butcher 
and  U.  E.  Batcher.  The  small  tract  acquir- 
ed by  tbe  Bennett  deed  was  bounded  on  the 
north  and  tbe  west  by  a  tract  of  land  con- 
taining 21.98  acres  which  had  been  conveyed 
by  Thomas  Butcher  to  Wm.  A.  Arnold,  who 
devised  it  to  Wilson  A.  Arnold,  by  his  will 
probated  July  23,  1890.  Granville  A.  Butch- 
er did  not  own  the  one  acre,  three  rooda. 
and  one-half  a  pole  tract  at  the  date  of  the 
Fretts  lease,  but  he  did  own  It  on  the  8th  day 
of  August,  1900,  the  date  of  the  oil  and  gas 
lease  to  the  South  Penn  Oil  Company  for  a 
term  of  ten  years  or  as  long  as  oil  or  gas  or 
either  of  them  should  be  produced  from  the 
land,  and  describing  the  premises  as  "bound- 
ed substantially  as  follows:  On  the  north 
by  the  lands  of  Wm.  A.  Arnold  and  others. 
On  the  east  by  lands  of  A.  W.  Woodford  and 
others.  On  the  south  by  lands  of  M.  Ervln 
and  others.  On  the  west  by  lands  of  C.  D. 
Devlnney  and  others.  Containing  49  acres 
more  or  less."  The  Fretts  lease  glv^  the 
boundaries  as  follows:  "On  the  north  by 
West  Fork  river.  On  tbe  east  by  lands  of 
M.  Ervln.  On  the  south  by  lands  of  C. 
Flesher  &  O.  Devlnney.  On  the  west  by 
lands  of  Wm.  Arnold  &  Brothers," — contain- 
ing 49  acres  more  or  less.  On  the  4th  day 
of  June,  1897,  Granville  Butcher  leased  the 
small  lot  north  of  the  road  to  E.  W.  Boyd 
for  oil  and  gas  purposes  for  a  term  of  five 


years,  and.  on  the  1st  day  of  June,  1899,  to 
the  Eastern  Oil  Company  for  like  purposes 
for  a  term  of  ten  years.  On  January  1,  1907. 
be  conveyed  tbe  land  by  deed  to  bis  son 
Charles  Batcher.  The  Eastern  Oil  Company's 
lease  having  expired,  Charles  Butcher,  on 
July  12,  1900,  executed  a  new  lease  on  this 
lot,  to  ti\e  Carbon  Black  Manufacturing  Com- 
pany, which  company  began  a  well  on  the 
premises  March  16,  1910,  and  completed  the 
same  April  20,  1910. 

Though  there  Is  no  proof  of  the  assignment 
of  the  Fretts  lease  to  the  South  Penn  Oil 
Company,  John  Butcher,  a  son  of  the  lessor, 
says  Thos.  H.  Semper,  one  of  the  agents  of 
the  South  Penn  Oil  Company,  who  took  the 
lease  of  August  8. 1900,  said,  on  the  occasion, 
he  had  come  to  re-lease  the  property  at  $l 
an  acre  Instead  of  10  cents  an  acre,  the  ren- 
tal provided  for  In  the  Fretts  lease,  and  fur- 
ther that  Kemper  had  the  Fretts  lease  with 
him  at  the  time.  John  Butcher  further  tes- 
tlfled  that  Kem[)er  was  Informed  on  that  oc- 
casion by  the  lessor,  Granville  A.  Butcher, 
that  the  small  b-act  of  land  in  question  was 
already  under  a  lease  to  the  Eastern  Oil 
Company.  Practically  all  of  this  testimony 
is  denied  by  Kemper. 

As  recorded,  the  lease  of  August  8,  1900, 
contains  this  clause,  relating  to  the  payment 
of  rentals  or  delay  money :  "Such  payments 
may  be  made  direct  to  the  lessor  or  deposit- 
ed to  credit  In  ."  The  original 

lease,  put  in  evidence  along  with  a  certified 
copy  of  It  as  recorded,  contains  this  clause : 
"Such  payments  may  be  made  direct  to  the 
lessors  or  deposited  to  their  credit  In  the 
National  Exchange  Bank  of  Weston,  W..  Va." 
The  rentals  were  paid  regularly,  but  not  al- 
ways to  the  lessor  in  person.  Some  time  be- 
fore this  controversy  arose,  the  lessor  died, 
and,  after  bis  deaUi,  Bome  of  the  rentals 
were  paid  into  the  bank  to  the  credit  of  his 
heirs. 

The  oil  and  gas  rights  vested  In  the  South 
Penn  Oil  Company  by  Its  lease  were  assign- 
ed to  the  Hope  Natural  Gas  Company  In 
April,  1902,  and  by  it  to  the  Reserve  Gas 
Company  November  1,  1902. 

In  February,  1910,  the  Reserve  Gas  Com- 
pany, having  discovered  preparations  by  tbe 
Carbon  Black  Company  for  drilling  on  the 
small  tract  of  land  in  question,  gave  notice 
of  Its  adverse  claim  under  the  South  Penn 
Oil  Company  lease  and  advised  that  any  op- 
erations by  tbe  Carbon  Black  Company  un- 
der Its  lease  would  be  at  its  own  perlL  At 
this  time,  the  Carbon  Black  Company  bad 
done  very  little  towards  the  development  of 
tbe  property.  Later,  it  expended  about  $6,- 
000  in  the  drilling  and  equipment  of  the 
well,  which  produced  about  4,000,000  feet  of 
gas  a  day,  and  about  $30,000  in  tbe  erection 
of  Its  plant  on  the  lot  Process  was  issued 
In  this  cause  on  May  3,  1910,  and  the  bill 
was  filed  at  June  rules,  1910. 

Alleged  ambiguity  in  the  deecrlptloa  of  i 
tbe  leased  land  is  xeUed  qppzte  l^ifcffliiSifii^  I 
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ioBtiflcatloii  for  'consideration  of  Oie  sms 
rounding  and  attendant  facta  and  drcom- 
atattces  within  the  knowledge  of  the  partlea 
as  showing  their  Intention  and  anthorizlng 
reaction  of  the  call  for  the  Arnold  tract  of 
land  as  Qie  northern  boundary.  If  that  call 
la  to  be  respected  and  applied  Uterally,  the 
lease  Indndea  the  small  tract  north  of  the 
comity  road,  the  one  on  whidi  the  Oarbon 
Blat^  Manofactnrlng  Company  has  its  lease 
and  upon  which  It  has  drilled  a  prodndiv 
gas  welt,  for,  If  that  tract  la  omitted,  the  Ar- 
nold tract  does  not  touch  nor  bound  the 
property  at  any  point.  It  lies  directly  north 
of  the  remaining  land  owned  by  Granville 

A.  Butcher  at  the  date  of  the  lease,  but  the 
small  tract  purchased  at  the  judicial  sale, 
couTeyed  by  Bennett,  epedal  commls^oner, 
lies  between  them.  Though  the  call  Is  for  the 
lands  of  Wm.  A.  Arnold  and  others,  and 
there  are  no  lands  of  others  lying  directly 
north,  except  the  Charles  Butcher  lot,  the 
Arnold  land  Is  called  for  as  a  boundary  with 
others,  and,  if  the  Charles  Butcher  lot  Is  ex- 
cluded from  the  lease,  the  Arnold  land  Is 
not  a  boundary  at  all. 

[1]  As  there  Is  a  definite  and  poiltlTe  call 
for  that  land  as  a  boundary,  we  are  unable 
to  perceive  how  It  can  be  rejected  on  the 
ground  of  uncertainty  or  Indefinlteness.  The 
western  boundary  Uue  Is  Irregular,  the  gen- 
eral course  being  northeast  and  southwest; 
wherefore  It  may  be  reasonably  said  the  call 
for  the  Arnold  land  and  others  la  intended  to 
include  lands  of  H.  B.  Butcher  which  In 
some  respects  Is  the  western  boundary  and 
In  others  a  northern  boundary.  A  plat  filed 
In  the  cause  by  one  of  the  surreyoni  has 
the  word  "Arnold"  on  It  at  a  point  east  of 
the  West  Fork  river  and  rather  northeast  of 
the  original  Granville  A,  Butcher  land ;  but 
there  Is  no  proof  of  the  existence  of  any  Ar- 
nold land  at  that  point,  and,  if  there  were, 
it  would  not  He  directly  north  of  the  Butch- 
er land.  Some  of  the  other  calls  for  bound* 
aries  are  less  apt  and  accurate  than  that  of 
the  ones  Just  discussed.  The  lands  of  H.  Gr- 
vln  and  others  are  called  for  as  the  south- 
em  boundary.  The  Ervin  laud  constitutes 
more  nearly  an  eastern,  than  a  southern, 
boundary,  but  it  lies  to  the  southeast.  The 
lands  of  C  D.  Devlnney  and  others  are  call- 
ed for  as  the  western  boundary.  ■  Hie  Devln- 
ney land  lies  more  nearly  south  than  west,  and 
the  western  boundary  would  be  more  accur^ 
ately  expressed  by  calling  for  the  lands  of  H. 

B.  Butcher  and  M.  E.  Batcher.  However,  the 
Granville  A.  Butcher  tract,  lying  south  of  the 
county  road,  can  be  located  by  these  calls  with- 
out doing  any  violence  to  the  terms  used,  and 
the  description,  as  a  whole.  Including  the  Chas. 
Butcher  lot,  has  all  the  certainty  the  law 
requires.  Nothing  fbnnd  In  the  terms  used 
or  disclosed  by  extraneous  e^dence  creates 
any  uncertainty  or  ambiguity  In  It  On  the 
face  of  the  paper,  we  find  no  repugnance  or 
Inconsistency.  Effect  can  be  given  to  every 
part  of  the  description,  notwithstanding  the 


dight  Inaccuracies  adrarted  to»  and,  tttnaUy 
and  fully  applied,  it  Includes  the  small  tract 
of  land  In  eontroveisy.  It  cannot  be  OEdnd- 
ed  withvat  rejecting  tlie  call  for  tha  Arnold 
land.  If  the  lease  contained  two  de0Cilp> 
tlons,  one  general  and  the  other  particaiar, 
and  the  two  differed  as  to  the  qnantltr  or 
Identity  of  the  land  In  qnestltm,  the  drcom- 
stances  and  situation  of  the  parties,  evlndng 
Intent,  might  be  permitted  to  controL  Myll- 
ua  T.  Lumber  Co^  68  W.  Va.  846,  861,  71  S. 
B.4M;  Baxter  T.  Tanner,  8S  W.  Va.  60,  12  S. 
B.  1094;  Smith  t.  Chapman,  10  Grat  (Ta.) 
446;  Rutherford  t.  Tracy,  48  Mo.  326,  8 
Am.  Bep.  104 ;  Masterson  t.  Mnnro,  105  CaL 
431.  88  Pac.  1106,  40  AnL  St  Bep.  67.  But 
this  lease  contains  only  one  description. 
Butcher  had  formerly  leased  bla  two  tracts 
souEh  of  the  county  road  as  a  single  one^ 
specifying  49  acres  as  the  quantl^,  and  his 
lease  to  the  South  Penn  Oil  Company  again 
specified  48  acres  as  the  quantity,  notwith- 
standing the  description  inserted  includes 
the  small  tract  which  he  had  purchased  be- 
tween the  dates  of  the  two  leases,  but  he  bad 
no  land  popularly  known  as  a  ^-acre  tract 
The  mere  circumstance  of  a  Edngle  lease  of 
two  tracts  as  containing  49  acres  Is  whoUy 
ineufladent  to  estabUsh  a  reputation  or  desig- 
nation for  general  purposes.  T&e  terms 
"Home  Farm,"  or  fiirm  on  which  the  grant- 
or or  testator  r^des,  give  a  means  of  Iden- 
tification which,  differing  from  the  particular 
description,  may  control;  or,  if  Oie  granted, 
devised  or  leased  premises  Is  designated  by 
the  name  of  a  former  owner  from  whom  it 
has  been  purchased  or  Inherited,  the  words 
give  an  unerring  Index  to  the  location  and 
boundary.  But  the  statement  of  a  quantity 
Is  a  very  uncertain  one.  It  does  not  pnrimrt 
to  be  a  designation  or  description.  It  la  a 
mere  statement  of  the-quantity  of  land  oth- 
erwise described  and  Is  often  Immaterial. 
The  spedflcatlon  of  the  quantity  or  area  In 
the  lease,  taken  in  connection  with  the  fact 
that  the  land  had  formerly  been  leased  as 
containing  the  same  quantity,  la  the  only 
thing  In  the  lease  or  the  evidence  that  might 
be  regarded  as  In  any  sense  a  general  de- 
scription, and,  as  It  does  not  amount  to  that; 
for  the  reasons  stated,  there  Is  no  ambigu- 
ity, Justifying  the  admission  of  the  drcum- 
stances  relied  upon  as  ground  for  rejection 
of  the  jiartlcular  description  or  "any  portion 
thereof. 

[2]  All  the  circumstances  relied  upon  as  in- 
dicating Intent  contrary  to  that  expressed 
in  the  lease  rest  In  parol  evidence.  The  lease 
does  not  In  any  manner  mention  or  refer  to 
them.  It  does  not  show  any  separation  of  the 
Charles  Butcher  lot  from  the  other  lands  of 
Granville  Butcher  by  cotmty  road  or  fences, 
nor  that  It  was  never  considered  or  used  by 
Granville  Butcher  as  a  part  of  his  home 
fiirm,  nor  that  there  were  other  leases  on  it, 
nor  that  it  was  under  lease  to  the  Eastern 
OH  Company  at  the  time  the  South  Penn  Oil 
Company  lease  «9iit9S9^t|di  l^^^cod- 
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slstent  wlUi  tbe  written  terms  of  the  lease 
and  contradictory  thereof,  and  the  lease  It- 
self being  free  from  ambl^ty,  tliese  drcnm^ 
stances  are  Inadmissible  In  evidence.  Oil 
Co.  T.  Knox,  68  W.  Va.  862,  W  S.  B.  1020; 
McC!07  T.  Ash,  64  W.  Va.  666,  63  S.  B.  861 ; 
Long  T.  Ferine,  41  W.  Va.  814,  23  S.  E.  611. 
Nor  la  It  permissible  to  show  contradiction 
of  tbe  terms  of  tbe  lease  bj  a  parol  under- 
standing or  agreemmt  that  tbe  small  tract 
was  n<rt  to  be  Included.  Neither  antecedent 
nor  contemporaneous  parol  agreements  are 
permitted  to  vary  or  contradict  the  terms 
of  a  written  contract  which  Is  legally  deemed 
to  be  the  final  and  deliberate  repository  of 
tbe  terms  and  provisions  of  the  contract. 
McCoy  T.  Ash,  dted ;  Knowlton  v.  Campbell, 
48  W.  Va.  294,  S7  S.  E.  681;  Howell  t.  Beb- 
ler,  41  W.  Va.  «10,  24  S.  B.  646. 

[3]  An  averment  and  dalm  of  forfeiture  of 
the  South  Penn  Company  lease  as  to  the 
Charles  Butcher  tract  are  founded  npon  fiiil- 
nre  of  the  claimants  under  It  to  pay  the 
rentals  directly  to  the  heirs  of  tbe  lessor  aft- 
er his  death.  Instead  of  payment  thereof  In- 
to the  National  Exchange  Bank  to  thdr 
credit,  under  that  provision  of  the  original 
lease  authorizing  such  payment  which  was 
only  partially  recorded,  as  has  been  shown. 
Tbe  lease  was  on  a  printed  form  In  which 
space  was  left  for  designation  of  a  bank  for 
such  purpose.  A  lai^  amount  of  evidence 
tending  to  prove  the  blanks  In  question  were 
filled  before  the  lease  was  recorded,  consist- 
ing of  the  testimony  of  the  agent  who  took 
the  lease,  and  agents,  clerks,  and  officers  in 
the  office  of  the  South  Penn  Company,  and 
books  and  papers  from  its  flies.  Is  unopposed 
by  anything  except  the  failure  of  the  clerk 
to  enter  npon  the  deed  book.  In  copying  tbe 
lease,  the  words  written  In  the  blanks.  For 
all  that  appears,  these  words  were  omitted 
by  mere  inadvertence,  and  the  testimony  Just 
referred  to  very  strongly  tends  to  show  thej 
were  so  omitted.  But  the  admissibility  of 
this  evidence  is  denied  In  argument  under 
tbe  rule  forbidding  collateral  attack  upon 
Judicial  and  quasi  Judicial  acts  and  proceed- 
ings, such  as  were  performed  by  the  clerk 
In  admitting  the  lease  to  record>  The  evi- 
dence was  neither  offered  nor  introduced  for 
tbe  purpose  of  Impeaching  the  record  .or 
amending  it,  but  only  to  show  the  contents 
of  the  original  lease.  The  purpose  was  not 
to  change  the  character  of  tbe  lease  as  a 
recorded  one,  but  to  prove  It  as  an  unrecord- 
ed lease.  The  original  lease  was  admissible 
in  evidence,  notwithstanding  admissibility  of 
a  certified  copy  thereof  under  the  provisions 
of  the  statute  and  the  rule  adopted  by  tbe 
Virginia  court  before  the  passage  thereof. 
Thrasher  v.  Ballard,  33  W.  Va.  280,  10  S.  B. 
411,  26  Am.  St  Rep.  894;  Carper  v.  Mc- 
Dowell, 0  Orat  (Va.)  212 ;  Baker  v.  Preston, 
Gilmer  (Va.)  235.  The  rentals  accruing  under 
the  lease  were  all  paid  to  Granville  A.  Butch- 
er until  the  date  of  Ms  death,  some  time  In 


1908.  Afterwards,  tliey  were  paid  In  part 
to  his  heirs  and  partly  Into  the  bank  to  the 
credit  of  his  heirs  and  devisees,  but  no  pay- 
ments were  made  to  Charles  Butcher,  the 
owner  of  the  lot  here  involved.  Both  the 
South  Penn  OH  Company  and  the  Reserve 
Gas  Company,  by  way  of  excuse  for  nonpay- 
ment to  him,  deny  notice  of  bis  ownership  of 
this  lot.  He  gave  them  no  actual  notice  there- 
of, and,  as  they  are  not  subsequent  pnichas- 
ers,  recordation  of  bis  deed  Is  not  couslruc- 
tlve  notice  to  them. 

Without  ^terlng  upon  an  Inquiry  as  to 
whether  there  was  a  technical  forfeiture  and, 
if  so,  whether  equity  will  relieve  under  the 
drcnmstances  of  the  case,  treating  the  lease 
as  one  terminable  by  failure  to  drill  a  well 
within  •  a  stipulated  time  or  pay  commuta- 
tion money,  it  suffices  to  say  tbe  lease  iir 
question  was  not  of  that  cbaracter.  It 
contains  no  forfeiture  clause,  and  the  lessee 
covenanted  and  agreed  to  drill  a  well  within 
a  certain  time  or  pay  a  stipulated  rentaL 
There  was  a  right  of  surrender  on  the  part 
of  the  lessee,  guaranteed  by  a  stipulation  in 
the  lease,  but  no  clause  of  forfeiture.  UntU 
termination  of  the  lease  by  surrender,  or 
expiration  of  the  term,  tbe  lessee  was  bound 
by  an  express  covenant  to  pay  tbe  rental,  la 
default  of  drilling  a  welL  Under  familiar 
principles  frequently  declared  by  this  court, 
there  might  have  been  a  termination  by 
abandonment ;  but  all  the  facts  and  circum- 
stances adduced  in  evidence  negative  any  in- 
tent on  tbe  part  of  the  lessee  to  abandon  tbe 
lease,  and  the  lessor,  acting  at  bis  peril,  at- 
tempted to  assert  a  claim  of  termination  by 
abandonment,  as  did  all  owners  claiming  un- 
der him.  Clearly  there  was  no  forfeiture,  nor 
is  there  evidence  suffldant  to  make  out  a  case 
of  termination  by  abandonment. 

Upon  these  prtnetples  and  condusloii^  tiie 
decree  eonqtlalned  of  wUl  be  afllnned. 
Affirmed. 

LYNOH»  absent 


m  w.  Vs.  41) 

STATE  V.  EDWARDS. 
(Snprems  Court  of  Appeals  of  West  Virginia. 

Oct  21,  1813.) 

(a^UahuB  by  the  Court.) 

h  CtenanAi.  I<&w  ^  101*>-Juii8Dx<nioH— 

PEKUATUBK  TRAirSFEB. 

Upon  an  indictment  for  murder  the  dr- 
cnit  court  was  not  without  jarlsdiction,  because 
the  derk  of  the  criminal  court  prematurely  cer- 
tified the  same  to  that  court,  ■eetton  2,  ol  chap- 
ter 12.  Acts  1911,  abolishing  such  criminal 
coart,  having  operated  proprlo  vigors  to  ^eet 
sudi  transfer,  and  give  the  drenlt  oonrt  Juris- 
dictioD  at  the  time  of  the  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  199-205;  Deo.  Dig.  1  lOL*] 
2.  Cbimutal  Law  (S  1168*>~ Appeal  — Dis- 

OBBTIONABT  RlTURO— ObDXB  OF  FBOOF. 

A  judgment  of  conviction  in  such  case  Is 
not  reversible  beeanss  the  trial  court^erdsing 
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a  reasooable  discretion  refused  to  admit  erl- 
dence  of  the  good  character  of  d^endant  at  a 
particular  stage  of  the  trial. 

[Ed.  Note.— For  other  cases,  eee  Criminal 
Law.  Cent  Dig-  H  8061-3066;  De&  Dig.  { 
1163.*] 

3.  Cbiminai.  Law  ({  1170*)— H abut jbs  Er- 

BOB— EXOIiUSION  OF  ETIDBRCS. 

Though  on  the  trial  of  an  indictment  for 
mnrder  the  court  may  err  in  refusing  to  admit 
at  a  particular  time  evidence  of  a  material  fact, 
the  judgment  will  not  be  reversed  on  that  ac- 
count when  the  record  ahowa  that  the  evidence 
was  subseqaentlr  admitted  in  the  progress  of 
the  trial. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gg  3145-3153;  Dec.  Dig.  $ 
1170.*] 

4.  HoinCIDB  (S  300*)  —  INSTBUCTIOHS  —  Bbu^ 
J>SWEWBS. 

When  on  the  trial  of  an  indictment  for 
murder  there  is  appreciable  evidence  on  the  sat)- 
ject  it  is  reversible  error  for  the  court  to  reject 
instructions  proposed  by  defendant  properly 
presenting  the  law  of  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  K  614.  616-620.  622-630;  Dec.  Dig. 
I  SCO.*} 

Error  to  drcnlt  Court.  Mingo  County. 

Will  Edwards  waa  convicted  of  murder  in 
the  second  d^^ree.  and  he  brings  error.  Be- 
versed,  and  new  trial  awarded. 

'  F.  H.  Evans  and  Sheppard,  OoodyfcooDtz 
A  Scherr,  all  of  WilUamson.  for  plaintiff  in 
error.  A.  A.  UII7.  Atty.  Gen^  and  John  R 
Morrison  and  J.  B.  Brown,  Aaet  Attys.  Gen., 
for  the  State. 

MILLER,  J.  On  a  verdict  of  not  gallty 
of  first  degree  mnrder,  but  guilty  of  mnrder 
In  tbe  second  degree,  as  charged  In  the  In- 
dictment, the  judgment  complained  of  was 
that  the  defendant  be  conSned  in  the  peni- 
tentiary for  the  period  of  sevcH  years. 

The  grounds  for  reversal  relied  on  here 
are:  First,  the  case  was  prematurely  ordered 
to  be  transferred  for  trial  from  the  crlmhial 
court  to  tbe  circuit  court,  in  accordance  with 
section  2,  chapter  12,  Acts  1911:  Second,  that 
defendant  on  the  trial  was  denied  the  right 
to  prove  bla  own  good  character:  Third,  that 
he  was  also  denied  the  r^ht  to  prove  the 
existence  of  an  ax  at  the  place  of  the  homi- 
cide, and  within  the  readi  of  ttie  deceased, 
in  isupport  of  his  theory  of  self-defense: 
Fourth,  that  tbe  court  erroneously  rejected 
his  Inatmctiona  to  the  Jury  numbered  4 
and  6. 

[1]  We  aee  no  merit  In  the  flrst  point 
Troe  an  order  of  the  criminal  court,  entered 
November  26,  1912,  the  prlsmker  being  pres- 
ent and  not  objecting,  directed  the  case  to 
be  certified  to  the  drcnlt  conrt  tm  trial,  but 
the  Act  retiaired  no  such  order.  The  Act 
Itself  without  action  by  the  criminal  court 
transferred  aU  cases  pending  therein  from 
the  criminal  to  the  circuit  court  While  the 
Act  directs  the  derk  on  and  after  December 
81«  1912,  as  a  ministerial  duty,  to  certify  and 
transfer  tbe  cases  in  his  court  to  the  circuit 
court  for  trial,  we  do  not  think  performance 


of  that  duty  waa  neceaaary  to  ^ve  the  circuit 
court  Jurisdiction.  By  a  snbaequent  provt 
slon  of  said  section  2,  "All  Indictments,  suits, 
actions  and  proceedings  of  every  kind  pend- 
ing in  said  criminal  court  on  the  day  last 
aforesaid  •  •  •  aliall  •  •  •  be  dock- 
eted and  proceeded  in  and  tried  and  de- 
termined, and  such  further  proceedings  as 
may  be  proper,  had  therein  by  the  said  cir- 
cuit ODort  in  all  reapeeta  aa  If  the  same  had 
been  found  or  orii^ted  In  said  drcalt  conrt 
*  *  •»  Tbe  effect  of  tbla  proviklon,  we 
think,  was  to  transfer  such  cases  to  tbe  dr- 
cuU  conrt,  wbethw  reffularly  certified  bj  tbe 
clerk  as  provided  or  not,  and  that  sndi  eer- 
tlflcate  waa  not  a  pre-requialte  to  tlie  Joiia- 
dlction  of  the  circuit  court  to  try  and  de- 
termine an  Indictmmt,  inx»vided  of  ooiuae  tiie 
circuit  court  actually  had  possession  ot  tbe 
papers  and  otherwise  proceeded  regularly 
in  the  case. 

[S]  Tbe  second  point  we  tblnk  ia  wltJUmt 
substantial  merit  The  court  did  not  »Jeet 
finally  proof  of  defendants  good  charactef; 
When  this  evidence  was  offered  the  court 
was  of  opinion,  for  aome  reason  not  dladoaed. 
that  it  was  not  inoper  to  admit  such  evi- 
dence at  that  ataga  of  the  trial.  There  waa 
here  a  plain  Intimation  that  U  offered  at 
some  other  stage  tbe  evidence  would  be  ad- 
mitted; but  no  such  evidence  was  anbae- 
quratly  proposed.  We  can  not  reverse  ttw 
Judgment  of  a  trial  court  on  sneb  matters  of 
discretion,  unless  it  has  been  abused  to  the 
prejudice  of  the  complaining  party. 

[3]  On  the  third  point  it  Is  only  necessary 
to  say  that  tbe  court  after  the  ruling  com- 
plained ol^  achnltted  abundant  evidraioe  of 
the  presence  of  the  ax  at  the  place  of  the 
homicide,  and  defendant  conld  not  posaiUy 
have  bemi  prejudiced  by  tbe  flrst  ruling,  or 
by  the  ordOT  In  which  the  evidence  was  ad- 
mitted. Brooks  T.  Wilcox,  U  Grat  (VaJ  417. 
So  we  must  overrule  this  point 

[4]  Lastly,  in  rejecting  defendantTs  inatme- 
tlons  numtiered  4  and  5,  we  think  tbe  cowt 
plainly  erred.  It  is  not  denied  ttiat  tbeab 
instructions  are  good  in  point  of  law.  TtHf 
are  the  same  aa  defendant's  instructions 
numbered  6  and  7,  approved  in  State  v. 
aark,  61  W.  Ya.  468,  41  S.  a  204,  and  cor^ 
rectly  stete  the  law  of  aelf-defoue  relied  on. 
TbB  only  Justification  offered  by  tbe  Attoney 
Gmeral  fbr  thdr  rejection  ia  ttaat  there  was 
no  evidence  vrarranting  tbon.  In  this  we 
can  not  concur.  We  do  not  vnteoA  to  aay 
wbat  wd^t  or  effect  tiie  Jury  ahonld  liave 
given  the  evldoice,  but  there  waa  certainly 
some  appreciable  evidence  upon  wlildi  tiie 
prisoner  was  entitled  to  these  instructions. 
He  did  not  deny  the  killing.  He  admitted  It 
His  own  evidence,  corroborated  to  aome  ex- 
teat  1v  otiior  wltiuasea,  was  that  before  be 
fired  the  fatal  shot  the  deceaaed  In  great 
anger  had  hit  him  on  tbe  head  with  a  ham- 
mer, threatened  to  chop  his  bead  off,  and 
at  the  moment  he  fired  was  making  for  an 
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ax  near  at  hand  to  execute  his  threat,  as  he 
had  reason  to  btiiere  and  did  believe  and 
that  it  waa  necessary  for  blm  to  kill  deoeaaed 
to  sare  his  own  life.  * 

As  nrach  as  we  regret  to  reverse  judg- 
ments in  snch  cases,  we  cannot  see  our  way 
dear  to  deprive  defendant  of  a  substantial 
r^ht  to  hare  the  law  of  bis  case  properly 
piopoonded  to  the  Jury. 

The  Judgment  b^ow  will  therefore  be  re- 
versed, the  vardlet  aeC  aalde^  and  a  noir  trial 
awarded. 


(7S  W.  V*.  40) 

LOVSTT  r.  WEST  VIRGINIA  CENTRAL 
OAS  00. 

{Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  21.  1918.) 

(SyUabut  by  th*  OovrU) 

1.  BOURDABIES  (S  3*)  —  CONFLICTTira  EUE- 
MENT8  — On.  AND  QaS  LBASB  —  GOKOTaDC- 
TIOW. 

While  a  call  for  quantity  will  never  con- 
trol other  definite  descnpticQ  of  land,  yet  when 
all  other  elements  of  description  lose  their  an- 
peiiority  tlirough  ambigaitiea  and  uncertainties 
the  quantity  called  for  in  a  deed  may  be  con- 
sidend  in  ascertaining  the  land  intended  to  be 
conveyed. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  3-41 ;  Dec.  Dig.  S  3.»] 

2.  CowTOAOTB  (S  170*)  — CoNsnKronos— Iw- 

TIHT. 

If  a  written  contract  Is  ambiguous  In 

meaning,  the  practical  construction  put  on  It 
by  the  parties  thereto  may  be  oonridued  in  ex- 
planation of  its  true  meaning. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  $  753 ;  Dea  Dig.  S  170.*1 

8.  Evidence  ({  21S*)— Owns  or  GoHPsoMisa 

— AOMiaBION. 

Where,  In  an  otter  of  compromise,  a  plain 
concession  is  In  fact  made,  and  not  stated  mere- 
ij  hypothetically  for  the .  purpose  of  buying 
p«ace,  It  is  allowable  In  evidence  as  an  admis- 
sion. 

[E!d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  745-751,  753;  Dec  Dig.  |  213.*] 

4.  ElECTMBHT  U  16*)— BXOBT.  OF  BBCOVBBT— 

Possession. 

The  doctrine  that  a  plaiotiff  In  ejectment 
may  recover  on  the  strength  of  prior  possession 
without  more  has  no  application  where  the  de- 
fendant tias  acquired  tiie  possession  peaceably 
and  in  good  faith  under  claim  of  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  SS  30-41;  Dec.  Dig.  §  16.*] 

5.  Trial  (J  139*)— Diebctiok  op  Vebmct. 

In  a  case  not  turning  on  conflicting  oral 
testimony  involving  the  credibility  of  witnesses, 
the  court  may  properly  direct  a  verdict  for  the 
party  in  whose  favor  the  evidence  plainly  and 
decidedly  preponderatea 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
I^.^^S  332,  838,  838-341,  866;  Dee.  Dig.  | 

Error  to  Circuit  Court,  Lewis  County. 

Action  by  James  B.  Lovett  against  the 
West  Virginia  Central  Gas  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 


Robert  L.  Bland,  of  Weston,  for  plaintiff 
in  error.  Brannon  ft  Statheii^  of  Westoi^  for 
defendant  In  error. 

ROBINSON,  J.  Defendant,  claiming  un- 
der an  oil  and  gas  lease,  entered  on  plaintiff's 
land.  By  this  action  in  ejectment  plaintiff 
sought  to  oust  defendant  from  pcrasesslon. 
At  the  trial,  when  the  evidence  was  all  In, 
the  court  directed  a  verdict  for  defendant, 
and  Judgment  in  Its  behalf  foUowed.  As- 
signing that  the  court  erred  In  the  admis- 
sion and  refusal  of  evidence  and  in  direct- 
ing a  verdict,  plaintiff  seeks  reversal  of  the 
Judgment 

The  lease  under  which  defendant  entered 
was  executed  by  plaintiff  and  his  wife  to  the 
Eastern  Oil  Company.  It  is  the  same  lease 
that  plaintiff  and  his  wife  sought  to  have 
cancelled  by  a  suit  in  chancery  which  was 
ended  adversely  to  them  by  a  decision  of 
this  court  reported  In  68  W.  Va.  667,  70  S. 
E.  707,  Ann.  Cas.  1912B,  360.  In  that  suit 
the  lease  was  attaciied  as  one  forfeited  and 
void.  But  It  was  adjudged  that  the  lease 
waa  a  valid,  subsisting  one.  That  suit  raised 
no  question  as  to  what  parcels  of  land  were 
embraced  In  the  lease.  After  the  determina- 
tion of  the  chancery  cause,  plaintiff,  who 
had  fa.iled  therein  to  relieve  all  of  the  land 
from  the  force  of  the  lease,  for  the  first  time 
claimed  that  a  parcel  of  about  eleven  acres, 
adjoining  the  two  other  parcels  which  are 
unquestionably  within  the  description  of  the 
lease,  was  not  covered  by  that  description. 
Defendant,  aa  asidgnee  of  the  lease,  had 
theretofore  entered  on  the  premises  and 
drilled  a  produdog  gas  well  on  one  of  the 
paroela.  When  defendant  came  to  begin 
operations  on  the  tievoi  acre  parcel,  the 
gates  thereto  were  barred.  Nevertheless  de- 
fendant's servants  entered  and  drilled  anoth- 
er gas  weU.  Thereafter  plaintiff  began  ttila 
ejectment  suit 

The  description  of  the  land  in  the  lease 
is  the  general  one  ordinarily  found  in  oil 
and  gas  leases.  It  calls  for  a  tract  of  land 
containing  ninety-three  acres,  bounded  as 
follows : 

"On  the  North  by  lands  of  Wilmer  Norris, 
"On  the  Bast  h7  lands  ot  Folk  and  Gei4i 

Butcher, 

"On  the  South  by  lands,  of  Geo.  N.  Botdi- 

er  and  Bailey  Broa, 

"On  the  West  by  lands  of  Gea  W.  Dean." 

Plaintiff  and  his  wife  who  executed  the 
lease  owned  three  parcels  of  land,  all  ad- 
joining, together  these  three  parcels  make 
up  the  same  acreage  called  for  in  the  lease. 
Title  to  the  parcel  of  eleven  acres  Involved  in 
this  ejectment  suit,  and  to  one  of  the  other 
parcels,  much  larger  than  the  eleven  acres, 
is  In  plaintiff;  title  to  the  remaining  parcel 
Is  in  his  wife.  The  larger  parcel  belonging 
to  plaintiff  and  the  parcel  belonging  to  his 
wife  malie  a  long  but  fairly  regular  bound- 
ary of  land.    But  the  parcel  of  eleven  acres 
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adjolna  plalntUTs  otbw  tiarcel  by  only  a 
nanwir  neCk  and  Jnta  out  therafinm  lo  that 
It  alone  Is  nearly  enmninded  by  lands  of 
otbera.  The  location  of  tbB  eleren  acres  Is 
to  ttaft  east  of  the  body  of  the  other  two 
parcels.  Plaintiff  says  that  the  call  for  ad- 
Jolners  on  the  east  line  of  the  land  as  given 
In  the  lease  will  not  allow  the  eleven  acres 
to  be  Included.  In  other  words,  he  says  that 
the  lands  of  Polk  and  Ceph  Butcher  as 
called  for  in  the  description  are  not  on  the 
east  of  the  eleven  acres.  Tme,  by  reason  of 
the  peculiar  JnttiLng  out  of  the  eleven  acre 
parcel  from  the  body  of  the  other  two  par- 
ens, ttie  Butcher  lands  are  to  the  west  and 
north  of  the  eleven  acres.  But  at  the  same 
time  they  are  directly  to  the  east  of  a  por- 
tion of  the  remaining  body  of  the  land,  and 
the  call  does  to  an  extent  answer  for  a 
bonndaiy  of  the  whole.  It  is  not  totally  in- 
cfmslstent  with  an  inclusion  of  the  eleven 
acre  parcel.  However  we  may  look  at  the 
land,  whether  as  a  tract  contaiulng  the  two 
parcels  or  the  three,  the  description  for  the 
northern  and  eastern  bonndaiy  Is  incom- 
plete. In  either  case,  there  are  other  ad- 
Jolners  that  might  have  been  named.  Still, 
the  calls  for  the  north  and  east  as  given  in 
the  lease  are  not  contrary  to  the  taking  In 
of  the  eleven  acres.  Then  when  we  look  at 
the  call  for  the  south,  we  And  it  particularly 
in  harmony  with  an  inclusion  of  the  eleven 
acres;  for,  the  land  of  Geo.  N.  Butcher  is 
squarely  and  regularly  south  of  the  eleven 
acres.  It  is  also  true  that  the  Geo.  N.  Batch- 
er land  might  be  considered  a  proper  call  for 
the  sonthem  boundary  even  if  we  exclude 
the  eleven  acres,  but  that  call  plainly  Indi- 
cates that  the  eleven  acres  is  to  be  Included. 
The  call  for  the  east  Is  Incomplete  and  leaves 
It  uncertain  whether  the  eleven  acres  is  to 
be  Included.  The  call  for  the  south  speaks 
an  intention  to  take  in  the  small  parcel, 
bat  it  is  not  conclnsiTe  In  that  regard.  Thus 
we  observe  that  the  boundary  lines  given  in 
the  lease  are  Insufficient  for  the  purpose  of 
locating  the  land  definitely  and  certainly. 
They  are  indeed  consistent  with  either  the 
inclusion  or  the  exclusion  of  the  parcel  of 
eleven  acres.  Whither  then  may  we  look  for 
further  Indicia  of  the  intoitlon  of  the  par- 
ties? 

[1]  This  case  Is  plainly  one  where  a  con- 
sideration of  the  quantity  is  proper  in  de- 
termining whether  the  parties  intMided  that 
the  lease  should  cover  all  of  the  three  par- 
cela  While  a  call  for  quantity  will  never 
have  effect  as  controlling  other  definite  de- 
scription of  land,  yet  when  there  is  plainly 
such  ambiguity  in  description  as  we  have 
here,  quantity  may  be  considered  for  the 
purpose  of  finding  the  intention  of  the  par- 
ties. When  the  general  boundaries  given 
may  mean  the  inclusion  of  a  parcel  or  the 
exclusion  of  it,  as  in  this  case,  certainly  the 
number  of  acres  which  the  parties  have  fix- 
ed in  describing  the  land  may  be  looked  to. 
Particularly  so  la  this  in  relation  to  an  or- 


dinary oil  and  gaa  lease.  In  andi  a  lease  the 
acreage  Is  usually  stated  with  certainty  bs- 
cansa  of  tlie  relation  that  It  ordlnaiUy  has 
to  the  fixing  of  the  conunntatlon  raanef  to  bs 
paid.  The  land  owner  Is  particnlar  to  tee 
that  the  acreage  of  the  land  he  Intends  to 
lease  Is  all  that  It  really  Is,  while  the  lessee 
is  Interested  in  having  It  stated  no  larger 
than  the  actnal  acreage  of  the  land.  Now, 
in  the  case  before  as  the  parties  say  by  the 
lease  tbat  the  land  Intotded  to  be  leased  is 
a  tract  containing  ninety-three  acre*.  If 
the  parcel  of  Eleven  acres  la  Inctoded,  Uw 
acreage  Is  vrtiat  the  parties  said  it  dioold  fte; 
otherwise  It  Is  not.  The  stating  of  the  quan- 
tity of  ninety-three  acrea  la  further  indlda 
that  the  parties  in^ded  to  cover  tiie  small 
parcel  by  the  lease.  Where  all  otim  ele- 
ments of  description  lose  their  superior  valne 
throngh  ambiguities  and  nncertainttes  re- 
sort may  be  bad  to  quantity.  "Where  the 
description  of  land  by  monuments,  distances 
or  otherwise  Is  vagae  and  Ind^nlte,  by  res- 
son  of  conflicting  lines  or  omission  of  a  line, 
or  ttom  any  other  cause,  the  statement  of 
the  acreage  Is  an  essential  part  of  the  de- 
scription." Smith  T.  Owens,  68  W.  Va.  60^ 
69  S.  B.  762. 

[2]  But,  perhaps,  the  clearest  insight  into 
what  the  parties  mean  by  Indefinite  and  am- 
b^ous  terms  In  a  contract  may-  be  had 
from  the  practical  constraction  put  on  it  by 
themselves,  "^f  a  contract  Is  ambiguous  in 
meaning,  the  practical  construction  pot  upon 
it  by  the  parties  thereto  Is  of  great  weight 
even  though  the  contract  Is  in  writing,  and, 
ordinarily.  Is  controlling."  2  Page  on  Con- 
tracts, sec.  1126.  Now,  plaintiff,  by  a  letter 
which  he  wrote  to  an  agent  of  defendant 
while  the  chancery  cause  to  which  we  bare 
referred  was  pending.  In  specific  terms  rec- 
ognized this  very  lease  as  embracing  all  of 
the  three  parcels.  Here  Is  what  he  says: 
"The  tract  of  land  embraced  In  the  lease  in 
omtroversy  in  the  chancery  canse  referred 
to.  Is  made  up  of  Qiree  parcels,  one  contain- 
ing 83%  acres,  one  containing  about  11  or 
12  acres,  and  one  containing  abont  48  acres. 
The  first  named  tract  is  owned  in  fee  simple 
by  my  wife,  B.  E.  Lpvett;  the  other  two 
tracts  are  owned  by  myself  to  fee  simple" 
Surely  this  construction  of  the  description  of 
the  lease  by  the  plaintiff  himself  needs  no 
comment  He  was  too  Aplldt  In  his  state- 
ment ever  to  be  mlsnnderstood.  Besides,  Qie 
letter  was  accompanied  by  a  pencil  sketch 
showing  the  three  parcels  of  land. 

[31  It  is  submitted,  hovrever,  that  tiie  court 
erred  In  admitting  the  letter  and  sketch  in 
evidence,  because  th^  relate  only  to  a  com- 
promise proposition.  The  letter  waa  one 
offering  a  proposition  for  the  compromise  of 
the  (Aancery  suit  th^  pending.  That  suit 
did  not  at  all  involve  th,e  question  whether 
the  small  parcel  was  embraced  to  the  lease. 
As  we  have  said,  it  sought  a  wiping  oat  of 
the  lease  In  entirety  on  the  ground  that  the 
lease  was  void.  o'S^.m^t^^^ll^J^ 
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mlae  related  onlr  to  the  iarae  In  that  suit 
TMb  BOlt  in  ejectment  at  tiiat  time  had  not 
been  conoelTed.  The  admlaslon  in  the  letter 
and  its  accompanying  iketch  that  the  leaae 
embraced  all  of  the  three  traeta  was  In  no 
wise  material  to  the  proposition  rabmitted  in 
the  letter  for  a  settlement  of  the  iasae  In 
the  chancery  canse.  Plaintiff  was  not,  In  an 
effort  to  buy  peace,  admitttng  something  then 
In  isane^  The  adndasion  be  made  was  not 
Indnced  by  the  effort  to  compromise,  since  It 
was  wholly  unnecessary  to  any  settlement  of 
the  litigation  then  prading.  It  was  stated 
as  a  tect,  and  not  merely  hypothetlcally.  "It 
a  plain  concession  is  in  fact  made,  it  Is  re- 
ceirable,  eren  thon^  it  forms  part  of  an  of- 
fer to  compromise.'*  2  Wlgmore  on  EMdence, 
sec  1061.  Tbe  ^)ock  Jnst  dted  contains  an 
enlightening  discDssion  on  this  i>oint  The 
conrt  did  not  err  in  allowing  the  letter  and 
sketdi  to  go  in  evidence. 

Nor  did  the  court  err  In  admitting  the  rec- 
ord of  the  chancery  cause  and  the  evidence 
of  witnesses  for  the  purpose  of  farther  show- 
ing plfttntlft's  practical  construction  of  the 
terms  of  description  In  the  lease.  As  we 
bare  shown,  the  description  was  ambiguous. 
Admissions  and  acts  of  plaintiff  tentUng  to 
establish  bis  understanding  of  the  meaning  of 
the  description  were  allowable  in  evidence  to 
dear  away  the  ambiguity. 

[4]  It  is  farther  submitted  that  plaintifr 
should  have  been  permitted  to  prove,  by  a 
copy  of  a  deed  or  assignment  whldi  he  of- 
fered, that  defendant  had  parted  with  title 
to  the  lease  before  It  altered  on  the  deven 
acres,  and  that  therefore  it  was  a  mere  in- 
truder thereon.  The  evidence,  however, 
shows  that  the  entry  on  the  land  was  made 
by  defendant  not  as  a  mere  intruder.  As  be- 
tween plaintiff  and  defendant,  the  latttf 
was  In  rightful  possession  of  the  whole  of 
the  land.  Including  the  deven  acres,  under 
claim  by  the  leas^  at  the  time  plaintiff  says 
Us  peaceable  possession  was  ousted  by  an 
Intrusion.  The  rule  enunciated  In  Tapseott 
r.  Oobba,  U  Gmt  (Ta.)  172.  relied  on  by 
plaintiff,  does  not  apply  nndw  the  evidence 
herein,  and  the  refusal  to  admit  the  paper 
offered  was  proper.  The  doOxlne  that  a 
plaintiff  In  ejectmoit  may  veoom  on  the 
strength  of  prior  possession  wlthont  more 
has  no  application  where  the  defendant  baa 
acqoired  the  posse— ion  peaceably  and  in 
food  fAith  under  claim  of  titlSb  Maish^  t. 
Stalnaker,  70  W.  Ta.  894,  74  &  SL  48. 

[I]  Plaintiff  did  not  teatlty.  He  denied 
none  ot  the  practical  emstruction  which  it 
was  proved  he  had  placed  on  the  terms  of 
the  lean.  la  other  partlcalar%  and  upon 
the  wholes  the  evidence  did  not  appreciably 
tend  to  support  his  case  as  against  the  evi- 
dence of  defmdant  A  verdict  against  de- 
gwidant  could  not  rightly  have  sto^d  on  a 
motltm  to  set  tlie  same  aside.  In  such  a 
case  as  this  one^  not  turning  on  conflicting 


oral  testimony  Involving  the  credlbUitj  of 
witnesses,  the  court  may  properly  instruct 
the  jury  to  return  a  verdict  for  the  party  In 
whose  fiivor  the  evldeiue  idalnly  and  decid- 
edly preponderates,  ^ilte  v.  Hostw  Brew- 
ing Oo.,  SI  W.  Ta.  2B8,  41  S.  B.  X80l 

An  order  will  be  entered  affirming  tha  judg- 
ment. 

UILLBB  and  hTNOO,  J3^  absent 

(78  W.  Va.  t») 

BASHAB  T.  PITTSBURO.  0.,  0.  ft  ST.  L. 

RT.  00. 

(Snprsme  Ooort  of  Appeals  of  West  yirginta. 

Oct  21.  1913.) 

(ByUabm  by  th*  CourU) 

1.  AssnfFBTr.  Action  of  A  19*}— Daouna- 
Tion— SumoiKHor. 

A  declaratlcm  in  assumpsit,  based  on  a 

E remise  and  undertaking  safe^  to  carry  and  de- 
ver  good*,  needs  no  averment  of  a  promise  to 
pay  money. 

[Ed.  Note^For  other  cases,  see  Assumpsit, 
Action  0^  CnL  Dig.  ||  Sl-d9;  Dec.  DigTi 
19.*] 

2.  Appsai.  and  Ebbob  (I  048*>— Bill  or  Bx- 

OBFTIONS— EVIDENCI. 

Evidence  introdnced  at  the  trial  of  an  ac- 
tion but  not  made  part  of  the  record  by  bill  of 
ezceptiou  will  not  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  2433-2440;  Dec.  Dig.  | 
648.*1 

Error  to  Circuit  Court,  Ohio  County. 

Action  by  William  Bftshar  against  the 
Pittsburg,  Cincinnati.  Chicago  ft  St  Louis 
Eallwax  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.  AfSrmed. 

J.  B.  Sommerville.  of  WheeUng,  for  plaintiff 
in  error.  John  J.  Oonlfl^  of  Wheeling  for 
defendant  in  error. 

BOBINSON.  J.  {1}  The  demurrer  to  .the 
declaration  was  properly  overruled.  The 
pleading  la  not  subject  to  the  criticism  that 
It  does  not  allege  a  promise  to  pay,  and 
ttaer^ote  Is  not  cood  In  assumpsit  It  la  a 
dedaratlon  on  a  contract  to  carry  goods. 
OSie  promise  and  undertaking  safely  to  carry 
and  deliver  Is  plainly  averred.  The  declara- 
tion as  a  whole  has  been  copied  from  the 
form  glrm  In  4  Minors  Institutes  C3d  Ed.)  pt 
2,  page  16831  It  is  undoubtedly  good. 
PlaintUTs  eamnaA  seema  to  think  it  is  not 
good  becauae  It  does  not  allege  a  promise  of 
payment  But  It  la  not  based  on  a  case  fbr 
the  pa^rment  of  money.  It  . Is  based  soldy  on 
a  case  for  the  carriage  of  goods.  The  prom- 
ise to  cany,  not  a  promise  to  pay.  la  there- 
fore the  gl^t  of  the  aonunpslt  Hie  failure 
to  fnlflll  a  promise  safely  to  carry  and  deUv* 
er  the  goods  Is  the  breach  laid.  From  the 
promise  and  its  breach  Impliedly  arises  the 
obligation  (or  damages. 

[2]  The  other  questions  presented  can  not 
be  decided  without  a  consideration  of  the 
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erldence  Introduced  at  Qie  trial  of  the  ac- 
tion. Tbe  evidence  Is  certified  and  printed 
with  the  record,  but  has  not  been  made  a 
part  Cbereof  by  a  bill  of  exceptions.  We  are 
therefore  precluded  from  looking  to  the  same. 
The  judgment  will  be  affirmed. 

MILLBR,  J.,  absent 
m  w.  Vs.  TO> 

GUHBBRLEDGB  t.  GUHBHRLBDOB  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct.  7,  1913.     Rehearing  De- 
nied Nor.  18,  1913.) 

(SyUdbiu  6y  the  OMirtJ 

1.  Dnns  (I  210*)— GoNoiinBATioiT— Yebbai. 
Contract. 

Although  a  deed  of  grant  recites  as  con- 
sideration therefor  "one  dollar  in  hand  paid," 
a  prior  verbal  agreement  between  the  parties 
tlwreto  for  maintenance  ahd  sapport,  when 
properly  pleaded  and  snfficiendy  proved,  will  be 
deemed  and  bdd  the  actual  consideration  for 
the  grant. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S§  635,  686 ;  Dec.  Dig.  i  210.*] 

2.  Appbal  and  Ebbob  (I  lOOO*)— Dbouib— 

GONFIJCTINO  BTIDEnOI. 

A  decree  based  upon  conflicting  evidence, 
unless  apparently  erroneous,  will  not  be  dis- 
turbed on  appeal  therefrom. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Biror.  Cent  Dig.  fl  3970-^78;  Dec.  Dig.  S 
1009.*3 

Appeal  from  Circuit  Court  Doddridge 
Connty. 

Bill  by  George  Cnmberledge  against  God- 
frey G.  Cnmberledge  and  others.  From  a 
decree  for  plaintiff,  the  defendant  named  ap- 
peals. Aflarmed. 

J.  T.  Blair,  of  West  Union,  and  Homer 
Strosnlder,  of  Clarkaburg,  for  appellant  O. 
W.  Farr,  of  West  Union,  fDr  appellee. 

LTNGH,  3,  The  plaintiff,  a  o»n  about 
75  years  old,  his  wife,  Lucretia,  being  about 
the  same  age,  both  Infirm  and  physically  un- 
able to  endure  labor,  on  December  1,  1906, 
conveyed  190  acres  of  land  owned  by  him  to 
a  young  and  remote  kinsman,  at  the  time  un- 
married, lo  couEdderation  of  maintenance 
and  support, of  tbe  grantors  during  their 
lives.  The  deed  of  grant  does  not  recite  the 
real  consideration;  It  recites  only  "one  dol- 
lar cash  in  hand  paid,  the  receipt  of  which 
Is  hereby  acknowledged."  But  the  bill  al- 
lies that  on  November  15,  1906,  the  plain- 
tiff and  defendant  entered  into  a  verbal  con- 
tract, whereby  plaintiff  agreed  to  convey 
his  land  to  defendant,  and  the  latter  to  live 
in  plaintiff's  home  and  fully  support  him  and 
his  wife  during  the  period  stated,  and  at  tbe 
demise  of  each  of  them  to  provide  proper 
Interment,  etc.,  fully  setting  out  In  detail 
what  the  latter  should  do,  and  that  the 
grant  was  made  accordingly.  While  the  de- 
fendant In  his  answer  to  the  bill,  which 
seeks  cancellation  of  the  deed  and.  other  gen- 


eral relief  denies  the  agreement  and  asserts 
that  the  real  consideration  was  prior  serv- 
ices rendered  plaintiff,  yet  In  his  testimony 
taken  In  the  cause  and  read  on  final  heaiine 
he  substantially  admits  tlie  averments  re- 
lating to  the  agreffinent  that  It  was  In  fact 
the  real  consideration,  and  that  plaintiff 
promptly  paid  him  cash  In  full  for  all  serv- 
ices rendered  prior  to  Its  date.  That  sncb 
an  agreement  is  a  sufficient  ctmsidention 
for  the  deed  is  held  in  Wllfong  r.  Johnaon, 
41  W.  Va.  283,  23  S.  E.  730. 

As  tbe  circuit  court  found  for  defendant 
on  all  the  charges  of  the  bill  upon  which  re- 
lief la  sought,  except  abandonmrat  of  tbe 
premises  by  defendant  and  bis  failure  to 
comply  with  the  obligations  assumed  by  vir- 
tue of  the  agreement  our  investigation  la 
properly  limited  to  the  one  inquiry :  Wheth- 
er the  decree  of  cancellation  pronounced  In 
this  cause  on  November  28,  1910,  and  from 
which  defendant  appealed,  is  erroneous. 

[1]  The  defendant  admits  that  he  quit  the 
home  of  the  plaintiff,  but  denies  that  be  In- 
tended thereby  to  avoid  performance  of  any 
obligation  toward  the  grantors  assumed  by 
him  as  a  consideration  for  the  land.  On  tbe 
contrary,  be  seeks  to  excuse  his  absence 
from  the  home,  and  his  failure  to  comply 
with  the  contract  because  of  the  conduct 
of  the  female  grantor  toward  his  wife,  whom 
he  married  and  took  with  him  to  plaintiff's 
home,  as  he  charges,  with  the  assent  of  both 
grantors,  and  with  whom  they  lived  liar- 
monlously  until  the  attitude  of  plalntUTs 
wife  toward  his  wife  became  so  Intolerable 
that  he  was  obliged  to  move  and  seek  a  home 
for  the  latter  elsewhere;  and  he  claims  that 
he  moved  with  plaintiff's  consent 

[21  Plaintiff  perhaps  assented,  at  least  did 
not ,  object,  to  defendant's  marriage  subse- 
quent to  the  date  of  tbe  grant  and  his  Joint 
occupancy  thereafter  of  plaintiff's  home 
But  within  a  few  weeks  tbe  strife  arose,  ap- 
parentiy  to  the  discomfort  and  annoyance 
of  both  plaintiff  and  defendant  who  by  rea- 
son thereof  finally  concluded  that  the  latter 
should  Uve  elsewhere,  and,  inferentially  at 
least  that  they  should  consider  tbe  agree- 
ment for  support  terminated.  This  much  is 
certain,  that  pursuant  to  this  arrangement 
defendant  in  fact  moved  from  the  land,  and 
that  thereafter  he  did  nothing  by  way  ol 
compliance  with  his  undertaking.  His  ten- 
ure to  comply  he  attributes  to  plaintiff's  re- 
jection of  his  repeated  offer  to  perform  his 
part  of  the  original  agreement  By  Its  de- 
cree, the  circuit  court  evidently  found  for 
plaintiff  on  the  evidence  touching  this  fu- 
ture of  tbe  defense.  We  are  unable  to  say  It 
erred  In  its  conclusion,  at  least  that  error  is 
clearly  apparent.  There  is  conflict  in  the  tes- 
timony, the  witnesses  for  each  litigant  di- 
rectly contradicting  the  statements  of  those 
testifying  for  the  other,  especially  upon  the 
important  issues.  WMle  different  minds, 
equally  impartial  and  capable,  might  upon 
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a  careful  analyBlB,  reach  ^errat  concla- 
Bions,  we  think  the  erideace  is  amply  snffl- 
cleat  to  sastaln  the  finding  expressed  by  the 
circuit  court  In  Its  decree.  The  general  rule 
Is  that  the  holding  of  a  circuit  court  or  oth- 
er inferior  tribunal  upon  conflicting  evidence 
will  not  be  disturbed  on  appeal  unless  plain- 
ly erroneous.  Naughton  t.  Taylor,  50  W. 
Va.  233.  40  S.  B.  352;  Frederick  t.  Frederick, 
31  W.  Va.  566,  8  8.  E.  295;  Reger  v.  O'Neal, 
33  W.  Va.  159,  10  S.  E.  375,  6  L.  B.  A.  427; 
Bartlett  v.  Cleavenger,  35  W.  Va.  719,  14  S. 
E.  273;  Dorr  t.  Dewing,  36  W.  Va.  466,  15 
S.  B.  93.  See,  also,  Shaffer  t.  Shaffer,  61 
W.  Va.  126,  41  8.  E.  166. 

That  relief  In  equity  In  sndi  cases  may 
be  granted,  though  this  Is  not  now  question- 
ed by  the  defendant,  clearly  appears  from 
Wllfong  T.  Johnson,  supra;  Goldsmith  v. 
Goldsmith,  46  W.  Va.  426,  33  8.  B.  266; 
Fluharty  v.  Flnharty,  54  W.  Va.  407.  46  S.  E. 
199;  White  t.  Bailey,  66  W.  Va.  573,  64  8. 
E.  1019,  23  li.  R.  A.  (N.  S.)  232;  Wampler  v. 
Wampler,  SO  Grat  (71  Va.)  454;  Lowman  v. 
Crawford,  90  Va.  688,  40  S.  E.  17. 

For  the  reasons  stated,  we  affirm  ttie  de- 
croBi 


(71  W.  Va.  58) 

LIGHT  T.  B.  H.  GRANT  *  GO.  ct  aL 
(SuprcDie  Court  of  Appeals  ot  West  Tir^nla. 

Oct  21,  1913.) 

fByUabv  &v  tht  Court.) 

1.  Mirks  and  Mikerau  <S  65*)— Saix  or 
Goal  jk  Place— Rioht  to  Rescind. 

The  grantee  of  coal  in  place  In  a  deed  con- 
veying all  the  coal  in  a  tract  of  land  cannot  re- 
Bciad  the  sale  merely  because  the  coal  area 
in  the  land  is  not  as  lai^e  aa  he  had  hoped  or 
expected  to  obtain,  provided  there  ii  a  substan- 
tial qaantlty  of  coal  in  the  land. 

gid.  Note. — For  other  cases,  see  Mines  and 
eralfl.  Cent  Dig.  K  163-166;   Dec  Dig.  S 


2.  Mines  and  Minebau  ({  65*)— SAxa  or 
Coal  in  Place — Right  to  Rescind. 

Nor  can  rescission  of  the  sale  executed  by 
nieh  a  dead  be  had  because  of  sonexiatence  of  * 
particular  ooal  vein  or  measure  in  the  bud. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent  Dig.  ||  163-165;  Dec  Dig.  | 
56.*] 

3.  EviDENCK  (I  41S*)-^Amoz<— Deed  to  Goai. 
IN  Place. 

On  a  bill  for  such  rescissloii,  parol  evidence 
to  prove  expectancy  of  a  particular  vein  or  a 
representation  of  the  presence  thereof  In  the 
land  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  186(^1867,  1869-1860;  Dee.  Dig. 
i  413.*] 

4.  Mines  and  Minerals  (S  65*)— Sau  or 
Coal  in  Place— Deficienct  in  Qoantitt— 
Abatement  mou  Pbicb. 

Under  a  sale  of  land  or  coal  by  the  acre, 
there  may  always  be  an  abatement  from  unpaid 
pordiase  money,  or  a  recovery  of  purchase  mon- 

3 paid.  In  case  of  a  deficiency  In  the  quantity 
the  land  or  coaL 
[Ed.  Note.— For  other  caaes,  see  Mines  and 
Minerals.  Cent  Dig.  H  153-165;  Dec  Dig.  { 
55.*] 


5.  Mines  and  Minxbau  (|  55*)— Deed  to 
Coal  in  Place— AifBiouiTT. 

A  deed  for  coal,  conveying  a  certain  onm- 
ber  of  acres  as  acres  of  coal  in  consideration 
of  a  sum  of  money  which  is  an  exact  multiple 
of  the  number  of  acres  specified,  is  ambiguous 
on  its  face  as  to  whether  it  is  a  sale  by  the 
acre  or  a  sale  In  gross. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  SS  153-166;  Dec.  Dig. 
i  66.*] 

6.  Mines  and  Mznebau  (|  55*) — Deed  to 
Coal  in  Place— Constboction. 

In  such  case  the  purpose  of  the  vendee  to 
obtain  ooal,  not  land,  nonexistence  of  coal  in 
a  large  portion  of  the  land  and  an  option  for 
purchase  of  the  coal  in  the  land  at  a  certain 

Srice  for  each  and  every  acre  of  the  coal,  un< 
er  which  the  deed  was  made,  may  be  considered 
in  seeking  the  intent  of  the  parties;  and  the 
deed  read  in  the  light  thereof  is  properly  con- 
strued as  embodying  a  contract  oi  sale  by  tbe 
acre. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
KBaerals,  Cent  Dig.  »  163-166;  Dec  Dig.  | 
56.*) 

Appeal  from  Ghvnlt  Court,  Preston  OonntT- 
Action  by  3.  M.  light  against  E.  M.  Orant 
A  Go.  and  othen.  From  judgment  for  plain- 
tiff, defendanta  appeaL    Reversed  and  re- 
manded. 

P.  J.  Crogan.  of  Eingwood,  and  Goodwin  & 
Reay,  of  Morgantown,  for  appellants.  Hughes 
ft  Conley,  of  Klngwood,  for  appellee. 

POFFENBABOBB,  P.  To  the  bill  for  the 
aiforcement  of  a  Tender's  lien  In  this  cause, 
the  answer  set  up  two  alternative  defenses, 
a  right  of  rescission  of  tbe  contract  of  sale, 
with  a  reooreiy  of  the  pnnAiase  mon^  paid, 
and  an  abatraaent  from  t2ie  unpaid  pordiase 
moneiy  for  a  deflelMK7»  t>otb  of  whItA  were 
disallowed  by  the  court,  and  a  decree  was 
entered  for  the  full  amount  dalmed  by  the 
plaintiff,  wltb  interest  Qiereon. 

The  deed  in  which  the  lien  was  reserved 
conveyed  *U1  the  coal  tn,  on,  and  underlying 
all  that  certain  tract  ct  land  owned  by  the 
grantors,"  described  aa  containing  244.55 
acres,  out  of  which  there  was  reserved  a  strip 
containing  4.167  acres  which  had  been  con- 
veyed to  a  railroad  company  oat  of  tbe  tmct 
and  6  acres  of  ooal  to  be  located  In  a  con- 
tlgnons  body  under  and  around  the  dwelling 
and  outbuildings  on  the  property,  leaving 
234.4  acrea  of  coaL  The  conrtderatlon  was 
$2,812.80.  of  which  <me-thlrd  was  paid  In 
cash  and  the  balance  deferred  In  two  equal 
payments  for  one  and  two  years,  respective- 
ly. The  conveyance  was  made  March  30. 
1907,  pursuant  to  an  option  dated  October 
12,  1905,  several  extensions  of  which  bad 
been  granted,  the  last  one  until  January  2, 
1907. 

[1,  2]  Unsustalned  by  proof,  the  prayer  for 
rescission  was  properly  denied.  The  answer 
set  up  two  grounds  therefor,  the  nonexistence 
of  any  coal  in  the  land  of  the  kind  contracted 
for,  and  fraud  on  the  part  of  tbe  plaintiff, 
consisting  of  misrepresentation  as  to  the  kind 
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and  qaantlt7  of  coal  In  his  land.  Thoagh 
neither  the  option  nor  the  deed  spedfies  any 
particular  rein  of  coal  as  the  snbject-matter 
of  the  contract,  the  answer  charges  the  con- 
tract was  for  coal  of  the  Upper  Freeport 
rein,  which  arermeDt  Is  denied  by  a  special 
r^llcation.  Some  witnesses  were  of  the 
oi^on  that  none  of  that  vein  of  coal  is 
fonnd  in  the  land,  while  others  believed  It 
contains  five  or  six  acres  of  such  coaL  That 
the  quantity  thereof,  If  any,  Is  meager  Is 
an  undisputed  fact  In  the  case.  A  witness 
for  the  defendant  teatl&es  to  a  representa- 
tion of  tlie  existence  of  a  large  quantity  of 
sach  coal  by  the  plaintiff,  but  this  the  plain- 
tiff denies,  saying  he  made  no  claim  of  that 
sort,  but,  on  the  contrary,  had  said  there 
was  very  little  of  the  Upper  Freeport  vein 
of  coal  in  his  land.  To  strengthen  the  evi- 
dence of  the  claim  or  representation  contrary 
to  the  fact,  evidence  was  adduced  tending 
to  show  the  Upper  Freeport  v^  of  coal  was 
the  OTily  one  In  that  section  of  the  country 
at  that  time  deemed  to  have  a  commercial 
or  marketable  value. 

[S]  The  general  terms  used  In  the  option 
and  deed^  calling  for  all  of  the  coal  In  the 
land,  clearly  negative  any  Intention  to  limit 
the  conveyance  to  a  particular  vein.  To  ad- 
mit parol  evidence  of  intention  so  to  limit  it 
would  clearly  violate  a  well-established  rule 
of  evidence.  The  terms  of  the  deed  are  cer- 
tain and  definite.  It  contains  not  a  word 
upon  which  any  claim  of  ambiguity  or  un- 
certainty can  rest,  and  no  latent  ambiguity 
Is  disclosed  by  the  oral  testimony.  Hence 
tliere  is  no  basis  at  ground  for  the  admission 
of  parol  evldencfc  It  could  perform  no  office 
other  than  contradlctton  of  the  plain  terms 
of  the  writtmi  contract,  and  that  Is  Inhibited 
by  ft  firmly  established  rule  evldenoe. 
Foling  T.  WlUlams,  S5  W.  Ta.  69,  46  &  B. 
704;  TroU  T.  Garter,  16  W.  Ta.  067.  Hav- 
ing contracted  for  all  of  the  ooal  In  the  land, 
the  def«idants  are  not  entitled  to  resdsslon 
of  tbe  (Mmtract  on  account  of  the  absence  or 
ncmexistence  of  a  particular  rdn.  Shackleford 
T.  Fulton,  1S9  Fed.  97.  71  a  a  A.  296.  Nor 
Is  the  testimony  adduced  sufficient  to  ahow 
they  were  induced  to  enter  into  the  contract 
by  any  reprraentatlon  as  to  the  existence  of 
the  vein  of  coal  In  onestion.  On  this  Issue 
the  evidence  consists  of  the  testimony  of  two 
witnesses  only,  and  they  squarely  contradict 
each  other.  Moreover,  a  preponderance  of 
the  evidence  favors  the  presence  of  the  Up- 
per Freeport  coal  In  the  land,  and  there  is 
no  pretense  of  a  representation  that  the  Free- 
port  vein  underlies  the  whole  thereof.  That 
the  land  contains  less  coal  than  was  expect- 
ed or  represented  constitntes  no  ground  for 
rescission,  for  the  quantity  was  not  In  any 
way  made  an  essential  element  of  the  con- 
tract Its  plainly  expressed  purpose  was  to 
take  and  pay  for  such  coal  as  the  land  con- 
tained, whether  much  or  little,  provided  there 
should  be  a  substantial  quantity  of  It 


[4]  If  the  sale  was  one  by  the  acre,  as  re- 
gards the  coal,  and  not  In  gross,  there  should 
have  been  a  large  abatement  from  the  price, 
for  234.4  acres  were  sold,  and,  as  a  matter 
of  fact,  the  land  contained  at  the  moet  not 
more  than  125  acres  of  coal  in  veins,  the  ex- 
istence of  which  has  been  ascertained  and 
shown.  In  all  cases  of  sale  by  the  acre,  there 
may  be  an  abatement  from  the  purchase  price 
for  deficiency  in  quantity.  Butcher  v.  Peter- 
son, 26  W.  Va.  447.  63  Am.  Bep.  89;  BarUett 
V.  Bartiett,  87  W.  Ta.  235,  16  8.  B.  450; 
Thompson  T.  Catlett,  24  W.  Ta.  524 ;  Board 
V.  Wilson,  34  W.  Ta.  609,  12  a  BL  778;  Neal 
V.  Logan.  1  Grat  (Ta.)  14,  16.  Big^t  to 
abatement  or  compensation  for  a  defldency 
in  the  case  of  a  sale  of  land  in  gross  stands 
upon  the  existence  of  a  warranty  of  quantity 
or  fraud  and  misrepresentation  on  the  part 
of  the  vendor,  respecting  the  quantity.  Crie- 
Up  V.  Cain,  19  W.  Ta.  438;  Hansford 
Coal  Co.,  22  W.  Ta.  70;  Newman  v.  Kay, 
57  W.  Ta.  98.  49  8.  EL  926,  68  L.  B.  A.  908; 
4  Ann.  Cas.  39 ;  Wlnton  v.  McGraw,  60  W. 
Ta.  98,  54  S.  E.  506. 

[6.  8]  As  the  consideration  agreed  np(m  and 
recited  In  the  deed  is  an  exact  multiple  at  tbe 
number  of  acres  conveyed.  It  Is  ambiguous  on 
its  face  as  to  whether  it  waa  a  sale  in  gross 
or  a  sale  by  the  acre.  Newman  v.  Kay,  dt- 
ed;  Hansford  v.  Ooal  Co.,  dted.  'On  tbe 
question  of  the  constructlca  of  ench  a  deed 
or  determination  of  the.  question  of  intend 
only  evid»ice  of  the  drcomstances  which  sur- 
rounded the  parties,  their  situation  when 
the  deed  was  made,  and  their  conduct  In 
earring  tbe  contract  Into  execution  Is  ad> 
mlsslble.  Wlnton  r.  McGraw,  dted;  New- 
man T.  Kay,  dted;  Hansford  t.  Goal  Co, 
dted;  CrlsUp  V.  Caio,  dted.  A  mere  declara- 
tion «f  Intention  cannot  be  considered.  In 
this  Instance  the  vendees  were  purchasing 
coal,  not  land,  and  It  would  be  unreasonable 
to  suppose  they  Intended  to  pay  coal  prleea 
for  land  In  whldi  there  waa  no  ooal.  or.  In 
other  words,  to  pay  for  what  did  not  uist 
The  option  th^  had  taten  upon  the  land 
provided  for  payment  of  912  an  acre  for  each 
and  every  acre  of  coal,  not  for  tbe  land,  nor 
aiqr  supposed  quantity  ot  coal,  and  also  ftir 
ascertalnmoit  of  th«  ooal  acreage  In  tbe  land, 
and  the  deed  Iteelf  represents  *ii  net  coal 
area  •  •  •  of  284.4  acres."  The  force 
of  these  facts  and  drcumstances  stand  unop- 
posed by  anything  IndtcatlTe  of  a  sale  In 
gross,  and  they  must  be  accorded  their  legal 
effect  making  plain  and  obvious  an  intention 
on  the  part  of  the  parties  to  effect  a  tale  of 
the  coal  by  the  acre. 

The  land  was  mountainous  and  steep. 
Near  the  top  there  Is  a  coal  uea  of  five  or 
six  acres  in  the  Upper  Freeport  vein.  Some 
distance  below  this  there  Is  another  area 
which  contains  about  40  acres  which  Is  sup- 
posed to  be  in  the  Lower  Freeport  vein.  Still 
lower  down  there  is  an  area  of  al>out  120  or 
125  acres  which  the 
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Kittannlng  measnree.  Such  Is  the  testimony 
of  the  wltneeses  for  the  plalntltt.  I^at  of 
the  wltDeBses  for  the  defendants  clanM  the 
tipper  area  aa  the  Lower  Freeport,  the  next 
one  as  the  Eittannlng,  and  the  third  one  a 
Meicer  coal  bed  of  the  PottsTllle  meesores  or 
series.  The  deficiency  established  by  this 
OTldcmce  Is  the  dUTerence  between  125  acres 
and  284.4  acres,  amounting  to  109.4  acres, 
which,  at  $12  an  acre,  amounts  to  $1,812.80. 
TWs  deducted  from  the  fall  amount  of  the 
purchase  money  reoelved  ^812.80.  leaves  a 
balance  of  $1,S00,  of  which  $037.60  has  been 
paid,  leaving  a  balance  of  $662.4(^  bearing 
Interest  from  March  80, 1907. 

In  conformity  with  this  conclusion,  the 
decree  will  be  reversed,  and  the  cause  re- 
manded, with  Erections  to  the  trial  court 
to  enter  a  decree  for  said  sum  of  $B02M, 
with  Interest  thereon  from  the  80th  day  of 
March,  1907,  to  be  added  to  the  principal  and 
included  In  the  decree  as  the  date  thereof, 
and  for  further'  proceedings  In  accordance 
with  the  rules  and  principles  governing  courts 
of  equtty. 

MIUiDB,  atMmit 

fi»  yr.  v«.  61) 

BLAND  et  aL  t.  RIGHT  et  aL 
(Supreme  Court  of  Appeals  of  West  Virginia. 
Oct  21,  18130 

1.  FUUDUUKHT  OONTBTAnOn  ^  — 
TlOn  TO  ISBT  ASIDK— DEraNss—PBoor. 

Id  a  suit  to  set  aside  a  conveyance  or  trans- 
fer of  property  or  a  charge  thereon  for  fraud, 
payment  of  fall,  fidr,  and  adequate  considera- 
tion for  the  proper^  or  claim  is  an  affirm- 
ative defense  on  the  part  of  the  purdiaaer  or 
clainiaat  of  the  lien,  to  be  established  by  clear 
proof. 

[Ed.  Note.— For  other  eases,  see  Fraudulent 

Conveyances,  Cent  Dig.  H  7t»9,  800-ta4;  Dec. 
Dig.  8  a77.*i 

2.  FUTTDUXBNT   ConVBTANOKS  (i  300*)— AC- 
TION TO  Sbt  AsiDit-DEnNSB— Pboof. 

To  Buetaln  the  claim  of  payment  of  conflid- 
eratioa  in  such  case,  when  toe  amounts  are 
large,  the  testimony  of  the  grantee,  It  nncor- 
roborated  by  receipts,  memoranda,  or  other 
docameotary  evidence,  must  be  clear,  positive, 
definite,  consistent  inlh  other  evidence  olter^ 
«d  by  him,  and  free  from  selt-eontiadiction. 

[Bd.  Note.— For  other  cases,  see  Fraudulent 
C^ejances,  Gent  Dig.  ff  886-003;  Dec.  XOg. 

8.  Apfbal  and  Erbob  (S  1178*)— Dispobitiok 
OF  Gausb— Defbctivb  Pleading. 

in  a  salt  by  creditors  to  set  aside  a  con- 
veyance w  cliatge  as  fraudulent,  the  evidence 
establishes  the  fraud,  bat  the  bill  is  deficient 
in  its  allegations,  me  decree  subjecting  the 
property  to  sale  will  lie  reversed,  and  the  cause 
remanded,  wldi  leave  to  amend  the  bilL 

[Bd.  Nota^For  other  cases,  see  Appeal  and 
Vhta,  dent  Dig.  f|  4604-^;  Dae.  Dig.  i 

117a*] 

Appeal  from  Olrouit  Court,  Wetael  County. 
Action  tif  J.  A.  Bland  and  otlura  against 
O.  F.  Ritfby  and  ofhns.  Judgment  for  plain- 


tiffs,  and  certain  defendants  appeal.  Affirm- 
ed In  part,  and  reversed  In  part  and  re- 
manded. 

Dave  D.  Johnson,  of  Parkersborg.  for  ap- 
pellants. 

FOFFENBABQBB.  P.  Certain  town  lots 
In  the  town  of  New  Hartlnsville  and  some 
patent  rights  were  decreed  to  be  sold  In  this 
cause  to  satisfy  the  claims  of  Harry  Wade, 
J.  A.  Bland,  and  M.  B.  McOee,  judgment  and 
execution  creditors  of  G.  F.  Blgby  and  B.  A. 
McCabe.  late  partners  as  machinists  under 
the  firm  name  of  the  Blgby  Manufacturing 
Company.  At  the  time  of  the  decree,  the  real 
estate  was  claimed  by  Emmett  C.  Bigby,  to 
whom  It  had  been  conveyed  pendente  lite, 
the  patent  righta  by  Mrs.  C.  F.  Rigby,  and 
prior  liens  on  the  real  estate,  amountb^  to 
about  $9,000,  by  Frank  P.  McCabe. 

The  decree  stands  upon  the  hypothesis  of 
fraud  in  the  transfers,  inferable  from  the 
following  relations  and  transactions  among 
the  parties :  On  March  26, 1901.  Wash  Dunn 
and  wife  conveyed  to  B.  A.  McCabe  and  0. 
F.  Bigby  a  lot  in  the  town  of  New  Martins- 
TlUe»  60  feet  by  100  feet  In  size.  On  April 
27,  1901,  D.  W«  Gamble  and  wife  conveyed 
to  them  another  lot  40  by  198  feet  On  Sep- 
tember 29, 1902,  McOabe  and  Blgt^  conveyed 
the  two  lots,  together  with  certain  personal 
property,  conai^ng  of  machinery  and  tools 
in  the  buildings  thereon,  to  S.  Bruce  Hall, 
trustee,  to  secure  to  A.  Leochen  ft  Sons  Bope 
Company  a  debt  of  ^000;  On  Norember  19, 
1902,  Bigby  and  bis  ^fo  cniTeyed  to  M.  R. 
Morris,  trustee,  Bi^y^  one>balf  Intoest  In 
the  two  lots  to  secure  to  Frank  P.  McOabe 
an  alleged  debt  of  $7,000,  represoited  as  hav- 
ing been  evidenced  by  a  negotiable  promis- 
sory note,  executed  by  O.  F.  Blgby.  On  April  , 
12,  1904,  Blgby  and  wife  and  B.  A.  McOabe 
omveyed  the  two  lots  and  the  machinery, 
tools,  and  apfdiances  therein  to  Frank  P. 
McOabe  by  a  deed  irtiicta  was  adndtted  to 
record  on  the  2eth  day  of  Bfay,  1904.  On 
or  abont  July  11.  1904,  8.  Bruce  Hall  sold, 
under  the  deed  of  trust  given  to  secure  A. 
Lesehen  ft  Sons  Bepe  Company,  the  two  lots 
here  Involved  to  Frank  P.  McOabe  for  the 
sum  of  $2,80(^  of  which  sum  $768.34  was  paid 
in  cash,  and  for  the  residue  of  which  McCabe  • 
gave  his  two  notes,  payable,  respectively,  in 
6  and  12  months.  One  <tf  the  notes  was  paid 
Febmory  9^  1906,  and  the  other  May  20. 
190S.  On  the  16tb  day  of  September,  1904, 
Blgby,  for  the  stated  ocmsideratlon  of  $B, 
anigned  to  his  son,  Benj.  IS.  Blgby,  12  sep- 
arate and  dlsttDCt  United  Btatas  Letters  Pat- 
ent granted  to  him  for  inventloQa.  On  flw 
next  day,  or  one  month  later,  as  to  which  the 
evldraice  conflicts,  BenJ.  B.  Rigt^,  for  the 
stated  consideration  of  $0,  assigned  said  let- 
ters patent  to  his  mother,  Achsah  Bl  Rtgby. 
By  a  deed  dated  September  13,  1905,  Hall, 
trustee,  conveyed  the  lots  purchased  front 
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him  as  troBtee  by  Frank  F.  HcCabe  to  Ach- 
8b1i  If.  Btgby,  descrlMng  ber  in  ttae  deed  as 
bavlng  been  the  imrcnaser.  In  point  of  fact, 
Achsah  H.  Blgt^  assigned  to  Frank  P.  Uc- 
Gabe  three  of  the  letters  patent  received  from 
her  husband  throogh  her  son  Ben].  E.  Rlgby, 
in  consideration  of  which  he  directed  a  deed 
for  the  lots  to  t>e  executed  to  her.  By  a 
deed  dated  July  12.  1906,  Achsah  M.  Rigby 
and  her  husband  conveyed  them  to  Emmett 
C.  Bigby  tor  tlie  recited  consideration  of 
$1,800. 

The  dates  of  the  creation  of  the  debts  of 
the  three  attacking  creditors  are  not  dis- 
closed. Wade  obtained  his  judgment  for 
$216  September  26,  1004,  Bland  obtained  his 
for  $589.12,  and  McGee  his  for  $32&05,  April 
6,  1905.  Executions  on  them  were  Issued 
May  22,  1905,  and  this  suit  was  commenced 
September  29,  1905.  The  record  establishes 
DO  firm  indebtedness  at  the  date  of  the  exe- 
cution of  the  deed  of  trust  in  favor  of  Frank 
F.  McCabe,  and  there  Is  no  proof  of  the  ex- 
istence of  any  at  the  date  of  the  conveyance 
of  the  lots  to  him,  AprU  12.  1904.  But  as 
Wade  procured  Ids  Judgment  September  26, 
1904,  and  Bland  and  McGee  theirs  on  April 
6,  1905,  these  debts  may  have  existed  at 
the  time  of  the  conveyance  to  Frank  P.  Mc- 
Cabe, and  tliey  may  have  been  Insisting  up- 
on payment.  The  record  of  the  judgments 
of  Bland  and  McGee  Indicates  Incurrence  of 
their  debts,  or  rather  their  maturity,  on  the 
19th  day  of  May,  1904,  after  the  uecution 
of  tlie  deed  and  Jnst  prior  to  its  admiaaion 
to  record. 

The  oral  testimony  in  the  case  consists  of 
the  depositions  of  Frank  P.  McCabe,  C.  F. 
Bl^y,  and  Achsah  M.  Btgby.  Neither  E.  A. 
McCabe  nor  BenJ.  E,  Bigby  nor  Emmett  C. 
Bigby  testified,  although  parties  to  the  trans- 
actions complained  of.  Professing  the  status 
of  a  creditor  for  more  than  $9,000,  Frank 
P.  McCabe  was  unable  to  state  in  detail 
how  he  acquired  it  He  claims  to  have  ad- 
vanced the  $7,000,  to  secure  which  the  deed 
of  trust  was  executed,  and  filed  a  Btatement 
with  hla  deposition,  showing  the  dates  and 
amounts  of  his  alleged  advancements,  aggre- 
gating $7,282.51;  but  this  statement  was 
made  np  and  filed  some  time  after  his  depo- 
.sltion  waa  taten,  and  he  admits  havli^  made 
such  advancements  as  he  did  make  without 
any  personal  Imowledge  as  to  the  value  of 
the  property  or  information  reapecting  it  oth- 
er Hum  that  given  him  by  the  debtors.  He 
knew  nothing  of  the  existence  of  the  prior 
deed  of  tnist  on  It  In  favor  of  the  A.  Lescben 
&  Sons  Bope  Company.  Moreover,  his  lien 
was  on  only  Blgby's  one-half  of  the  Kvopertar, 
Oie  total  value  of  which  la  set  forth  in  the 
deed  of  tmst  at  fl0,750.  He  says  part  of 
the  money  he  claims  to  have  advanced  was 
r^neaented  by  notes  he  gave  and  part  of  It 
by  checks,  but  he  produces  none  of  ttae  notes 
or  che(^  nor  stiows  any  payment  of  notes, 
nor  gives  the  relative  amounts  of  the  checks 


and  notes.   Though  he  Claims  to  have  paid 
the  purchase  money  under  the  sale  made  by 
Hall,  trustee,  $2,305,  he  was  not  present  wheu 
the  sale  was  made  and  conld  have  had  no 
personal   Icnowledge  of   the  character  or 
amount  of  the  property  he  was  paying  tlie 
money  for.    Hla  purchase  and  payment  of 
the  money  must  have  been  made  by  some 
one  else  In  his  name.    This  he  admits  in 
connection  with  his  claim  in  general  terms 
of  payment  of  the  money,  but,  for  all  that  ap- 
pears, he  may  have  first  received  the  money 
from  the  debtors  or  one  of  them.  Notwith- 
standing he  claims  to  have  pnt  more  than 
$9,000  into  the  property,  be  permitted  the 
deed  of  the  trustee,  made  in  pursuance  of 
the  sale  under  the  deed  of  trust,  to  be  made 
to  the  wife  of  C.  F.  Rigby  in  consideration  of 
three  letters  patent,  admitted  to  be  of  prac- 
tically no  value,  without  any  inquiry  or  ad- 
vice as  to  how  that  deed  would  affect  bis 
title  to  the  proper^  or  his  claim  for  $7,000 
or  the  $2,305  he  claims  to  have  paid  to  Hall, 
trustee.    The  legal  effect  of  that  sale  and 
deed,  unqualified  by  any  agreement,  was  the 
destruction  of  his  deed  of  trust  upon  the 
equity  of  redemption  and  of  the  conveyance 
made  to  him  by  his  father  and  C.  F.  Bigby. 
His  advancements,  If  any,  were  Induced,  ac- 
cording to  his  own  testimony,  by  his  father, 
who  presumably  conducted  all  of  the  transac- 
tions in  which  his  name  appears.    It  must 
have  been  he  who  made  the  purcliase  under 
the  tmst  deed  sale  and  actually  Iiandled  the 
money  received  by  the  trustee.    His  testi- 
mony was  not  taken,  and  the  omission  there- 
of is  unexplained.    0.  F.  Bigby,  the  other 
partner,  testified,  but  was  unable  to  state 
any  of  the  particulars  of  the  transactions 
between  the  firm  and  Frank  P.  McCabe.  His 
part  In  these  transactions  also  seems  to  have 
been  left  to  the  care  of  E.  A.  McCab&  Mrs. 
Bigby  has  no  knowledge  of  any  of  these  vital 
matters.    The  principal  purpose  of  her  tes- 
timony was  to  show  she  took  the  property 
under  the  deed  from  Hall,  trustee,  subject 
to  the  claims  of  Frank  P.  McCabe,  contrary 
to  the  legal  effect  of  the  deed.  McCabe  also 
makes  this  claim,  but  neither  of  them  testi- 
fied to  any  express  agreement  to  that  ^ect 
He  allowed  the  deed  to  be  made  to  ber  at 
the  suggestion  of  hla  father  and  G.  F.  Rigby 
and  says  he  is  unable  to  exidain  why  it  was 
made  to  ber  and  not  to  hlmselt   He  neca- 
ttves  any  express  agreement  for  preaerratioa 
of  bis  claim  by  Ute  admission  of  his  ignor- 
ance of  the  effect  upon  th^  of  the  sale  nnd«' 
the  deed  of  trust  The  principal  purpose  of 
the  testimony  of  G.  F.  Bigby  was  to  show 
the  wortlilesaness  of  the  letters  patent  la 
ttie  condition  in  wlilch  they        at  the  time 
they  were  assigned  by  him  to  his  son  Ben]. 
B.  Bigby  and  the  Inddttedness  of  the  firm 
to  his  son  fi}r  labor  In  the  sum  of  about 
$400  as  consideration  for  the  assignment.  , 
The  son's  testimony  was  not  taken,  but 
the  ftther  and  mother 
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w«0  Indebted  to  him  for  80  days*  work 
In  the  month  ot  Ifay,  1908,  as  a  tool 
dressy,  at  $4  per  day,  amonntinff  to  $120, 
and  work  at  the  shop  theraatter  and  ap  to 
Septembn  0,  1904»  at  |2J!0  a  day,  amount- 
ing to  f247.S0. 

[1,  2]  Frank  P.  McGabe  assumed  the  attl- 
tade  of  a  purchaser  in  good  faith  and  with- 
out notice  of  the  fraud  of  the  debtors.  To 
proTall  over  him,  the  creditors  must  establish 
the  fraud,  the  transfer  to  him,  and  his  notice 
of  the  fraud,  but  It  la  incumbent  upon  him 
both  to  allege  and  prore  payment  of  full, 
adequate,  and  fair  consideration.  The  Issue 
of  imyment  Is  an  affirmative  defense  which 
he  must  make  out  by  clear  and  satisfactory 
prool  Colston  t.  MlUer,  5S  W.  Va.  490,  47 
S.  E.  208.  His  transactions  with  the  Insolv- 
Tent  firm  Involved  considerable  sums  of  mon- 
ey. Ordinarily  such  amounts  do  not  pass 
from  one  man  to  another  without  a  certain 
degree  of  formality  and  preservation  of  docu- 
mentary evidence  thereof,  wherefore  a  mere 
claim  of  payment  without  the  production  of 
written  evidence  thereof,  giving  dates, 
amounts,  and  other  particulars,  is  looked  up- 
on with  suspicion  and  generally  regarded  as 
unsatisfactory  and  insufficient  to  prove  the 
fact  Lack  of  corroborative  evidence  of  the 
kind  and  character  usually  kept  by  the  par- 
ties to  Important  financial  transactions'  Is 
regarded  as  a  badge  of  fraud.  Colston  v. 
Miller,  dted.  Reason  concurs  with  authority 
in  declaring  Insufficiency  ef  the  evidence 
submitted  by  McCabe  to  sustain  his  claim  of 
payment  as  against  creditors  of  the  fraudu- 
lent debtors. 

[3]  Though  the  manifest  purpose  of  tiie 
bill  Is  to  subject  the  property  hereinbefore 
described  to  the  satisfaction  of  the  claims  of 
the  plaintiffs,  ss  having  been  disposed  of  by 
the  debtors  with  intent  to  hinder,  delay,  and 
defraud  their  creditors,  and  to  do  this  in 
sncb  manner  as  to  exclude  Uie  claims  of 
Frank  P.  McCabe.  the  bill  does  not  in  terms 
Impeach  ttie  $7,000  deed  of  trust  nor  the  con- 
veyance BUbsequenfly  made  to  Frank  P.  He- 
Cab^  nor  question  his  claim  ot  payment  of 
the  purchase  money  under  the  sale  by  Hall, 
trustee.  Ignoring  the  omveyance  to  bim,  in 
satisfaction  of  the  alleged  trust  debt  of  $7,- 
000,  the  bill  prays  that  he  be  required  to  re- 
lease bis  trust  deed.  Treating  the  A.  Lesc^b- 
en  &  Sons  Rope  Company  debt  as  having 
been  paid  by  him,  it  prays  that  said  company 
be  required  to  release  Its  lien.  It  then  prays 
that  the  tangible  property,  real  and  personal, 
and  the  letters  patent  held  by  Mrs.  Blgby  be 
subjected  to  sale  for  satisfaction  of  the  debts 
of  the  plaintltrs. 

Only  in  the  transfer  by  McCabe  to  Mrs. 
Rigby  of  the  benefit  of  bis  purchase  at  the 
Bale  made  by  Hall,  trustee,  effected  by  mere 
direction  of  the  trustee  to  make  the  deed  to 
her,  does  the  bill  charge  any  fraud.  Its  the- 
ory is  that  the  assignments  of  the  letters  pat- 
Ynt  by  a  F.  Rigby  to  his  son  Benj.  BL  Rigby 


and  by  the  son  to  his  mother  were  voluntary, 
and  that  in  this  manner  C.  F.  Rigby  furnish- 
ed the  consideration  of  the  transfer  of  the 
property,  In  the  manner  stated,  from  Frank 
P.  McCabe  to  his  wife.  The  second  proposi- 
tion seems  to  be  Uiat  the  sale  under  the  A. 
Leschen  &  Sons  Rope  Company  trust  deed 
extingolshed  the  right  of  Frank  P.  McCabe 
under  his  subsequent  deed  of  trust  and  the 
subsequent  conveyance  to  him,  and  that,  by 
his  transfer  to  Acbsah  M.  R^by,  she  obtain- 
ed full,  legal,  and  equitable  title  to  the  prop- 
erty, stripped  and  freed  from  all  claims 
against  the  same  on  his  part  But  this  charge 
of  the  bill  is  met  by  McCabe's  answer,  deny- 
ing any  intention  on  his  part  to  release,  or 
treat  as  satisfied,  his  $7,000  debt  or  the  $2,- 
305  he  claims  to  have  paid  to  Hall,  trustee, 
and  this  averment  of  the  answer  Is  sustained 
by  his  testimony.  Moreover,  Mrs.  Rigby,  In 
her  testimony,  disclaims  any  purpose  or  in- 
tention to  exclude  his  claims.  On  the  contra- 
ry, she  distinctly  and  emphatically  says  she 
took  the  property  by  the  deed  ttom  Hall, 
trustee,  subject  ttiereto. 

As  this  deed  was  made  to  her,  not  by 
Fnuik  P.  McGabe  himself,  bat  by  the  trustee, 
there  Is  no  legal  Impediment  to  his  proof  by 
oral  testimony  of  an  e<;fultable  Interest  in  the 
property.  According  to  bis  testimony,  be 
purchased  and  paid  for  it  and  caused  the 
deed  to  be  made  to  Mrs.  Rigby  In  trust  for 
hii"«e!f  to  tbe  extent  of  his  claims  against' 
it  If  be  bad  conv^ed  It  to  ber  himself,  be 
mi^t  not  be  penuitted  to  prove  such  an 
equity,  for  tbe  parol  evidence  oflFered  to 
establish  it  contradicts  tbe  terms  of  tbe  deed, 
a  written  contract  Troll  v.  Carter,  16  W. 
Va.  se7;  PoUng  v.  WilUamsi,  6B  W.  Ya.  69, 
46  S.  B.  704.  If  the  plaintlfes  were  creditors 
of  Mrs.  Rigby,  it  might  not  be  permissible  to 
establish  it  against  them,  because  the  deed 
Hall,  trustee^  to  her  passed  tbe  legal 
title,  acquired  under  a  deed  of  trust  prior  to 
tbe  claims  of  McCabe,  to  which  the  lien  of 
the  Judgment  would  likely  have  attached  the 
moment  tbe  title  passed  into  ber  bands;  but 
they  are  not  creditors  of  berm  and  the  pur- 
pose of  the  suit  is  to  subject  tbe  property  as 
that  of  Ibe  debtors,  B.  A.  McCabe  and  C.  F. 
Rigby.  Therefore  only  such  interest  In  the 
property  ia  Ualde  to  daima  of  these  creditors 
as  Mrs.  Rigby  acquired,  and  that,  according 
to  ber  own  testimony  and  admissions  and  tbe 
evidence  adduced  by  McGabe,  was  what  may 
be  called  an  equity  of  redonption.  Of  course 
tbe  plaintUt  could  subject  tbat,  but  nothing 
more.  But  the  decree  goes  beyond  this, 
treating  the  property  as  standing  In  tbe 
bands  of  Mrs.  Bigt^  free  of  aU  daims,  eqnl- 
tfes,  or  liens  in  favor  of  Frank  P.  McCabe, 
and  accordingly  subjects  it  wholly  and  un- 
conditionally to  sale  for  satisfaction  of  the 
Judgments  against  the  Insolvent  firm. 

In  the  abs^ce  of  Impeachment  of  Frank  P. 
McCabe's  claims,  he  became  tbe  owner  of  tbe 
lots,  in  equity  as  well  as  ^gSb^^St^^lC 
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from  E.  A.  McCabe  and  Rlgby  and  hla  imr- 
chaae  at  the  trust  deed  sale  Mrs.  Blgby 
swears  she  got  notbing  and  dalms  notiilnff 
under  the  deed  from  Hall  but  a  sort  of  an 
equity  of  redemption,  and,  althoogfa  tblB  was 
not  fixed  by  express  agreonent  at  the  date  of 
the  conveyance  to  her,  no  reason  is  perceived 
why  McCabe  cannot  bold  as  against  her  such 
interttt  as  she  does  not  claim  nor  any  ground 
upon  which  the  plalntllls,  who  are  not  her 
creditors,  can  complain  of  her  admission  of 
his  equitable  claims,  founded  npon  such 
large  payments  and  snch  solemn  Instruments, 
the  validity  and  genuineness  of  which  are 
not  challenged  by  the  pleadings. 

The  purpose  of  this  suit,  as  disclosed  by 
the  bUl  and  the  decree  entered,  was  to  sub- 
ject the  property  to  satisfaction  of  the  debttf 
of  the  plaintiffs,  and  the  evidence  Is  insuf- 
fldent,  as  we  have  indicated,  to  sustain  Mc- 
Cabe's  claim  of  a  bona  fide  purchase,  al- 
though introduced  for  that  purpose.  Both 
he  and  the  plaintiffs  seem  to  have  regarded 
the  suit  as  one  intended  to  sell  the  property, 
free  and  discharged  of  his  claims,  and,  if  the 
allegations  of  the  bill  were  broad  enough  to 
Impeach  the  bona  fides  of  his  deed  of  trust, 
the  conveyance  to  him,  and  his  claim  of  pay- 
ment of  purchase  money  at  the  sale  made  by 
Hallt  trustee,  the  decree  altered  would  have 
to  be  affirmed.  The  omls^on  of  these  neces- 
sary allegations  has  resulted  In  a  decree 
standing  upon  sufficient  evidence  and  an  in- 
sufficient bill  in  so  far  as  it  affects  the  lots 
and  personal  property  other  than  the  patents. 
In  such  cases  the  well-established  practice  is 
to  reverse  the  decree  and  remand  the  cause 
with  leave  to  the  plaintiff  to  amend  the  bill. 

The  patent  rights  in  the  hands  of  Mrs. 
EUgby  were  properly  held  liable  for  the 
debts  of  the  plaintiffs.  As  to  them  the  bill 
Is  sufficient,  and  the  evidoice  ot  indebtedness 
to  the  son  as  consideration  tor  the  assign- 
ment thereof  to  lilm  is  very  nnsatls&ctory. 
He  did  hot  testify,  and  bis  father,  testifying 
to  the  indebtedness,  admits  McGaba  k^t  the 
tooHa,  and  he  had  nothing  from  whkdi  to 
make  up  a  stat^ent  between  BCcGabe  and 
the  Ann.  It  is  highly  improbable  that  the 
yonng  man  drew  no  wages  from  May  1st  to 
September  eth,  If  he  really  woAed  for 
vrages;  and  be  assigned  the  patents  to  his 
mother  very  soon  after  he  got  th&oa  In  eon* 
-slderatlon  of  $1  and  'k»th«r  bills"  he  owed 
hir.  Tbeoo  tnnsactiosa  between  father  and 
son  and  mother  and  bod  belong  to  a  class 
that  are  always  dosely  scrntinlzed  when 
found  la  the  way  of  creditors,  and  as  to  the 
ezlstenoe  of  which  very  clear  proof  Is  re- 
quired, when  attacked  by  them.  Such  as  has 
been  adduced  In  support  of  the  assignments 
of  the  patents  by  C.  F.  Blgby  to  his  son  and 
by  the  latter  to  his  mother  has  been  held  In- 
sufflcl^t  by  the  trial  court,  and  no  ground 
is  perceived  npon  whi<&  tils  finding  can  be 
disturbed. 


For  tbB  reaaons  stated,  ao  wnt^  of  the  de- 
cree M  heads  ttie  two  lots  UMl  penmial  pn^ 
erty,  ocmveyed  to  Frank  P.  BStbV  w  pnrdiss- 
ed  ^  him  at  tlw  tnut  deed  sale  made  by 
Hall,  trostesh  lUUe  for  the  debta  doe  tbs 
plaintiffB  and  co&Aa  of  the  salt  and  coda 
sale  thereof  will  be  reversed.  In  all  otbst 
resi>ects  It  will  be  affirmed  and  Oie  ouua  » 
manded  for  farther  prooeedlasfc 

(It  W.  Ts.  7) 

DIXON  T.  DIXON. 
(Sopmne  Ooort  of  Appeals  of  W«st  mc^Uh. 

Oct  21.  1918.) 

(ByUabut  bg  tht  OonrQ 

1.  DxvoBOE  (S 167*)— AmjoATioir  ffoa  Abss* 

LUTE  DECaES— PBAOTICB. 

An  applfcatioii,  under  section  IS.  e.  64, 
Code  1906,  for  an  absolute  divorce,  snbaeqaoit 
to  a  decree  of  divorce  a  mensa  et  thoro,  mtut 
be  by  petition  or  bill  averriuc  sromids  for  re- 
lief, and  apon  the  atusl  process  and  proceed- 
ings at  rules,  as  prescribed  the  oidinaxy  mln- 
dples.of  equity  practice. 

nSd.  Note. — For  other  cases,  see  IMvoret. 
Cent  Dig.  |  8IT<  Dsb  Dig.  1 107.*] 

2.  Depositions  ({  7*)— Aduibsior  in  E!vi- 

OERCE— Dl  VOBCE. 

Depositions  taken  before  the  filing  ot  tbe 
bUl  or  other  pleading,  and  before  process  <« 
appearance,  cannot  be  read  on  the  final  hearinc 
of  a  cause.  The;  should  be  sappressed  on  the 
motion  of  the  opposite  party. 

[Ed.  Note.— For  other  cases,  see  Depodtkns, 
Cent  Dig.  il  lS-22;  De&  Dig.  |  7.«I 

S.  HouoAn  (I  0*)— Takuto  DKPoamoHt- 
Aduibsior  ir  Eviderok— NoncE. 

Nor  can  de^sitioDB  taken  on  a  legal  holi- 
day, under  a  notice  sped&ing  that  day,  be  read 
on  final  hearing,  except  with  the  consrat  of  par- 
ties; the  notice,  by  virtue  of  chapter  ISU 
Code  1906,  being  taken  to  inteoA  the  following 
day. 

[Ed.  Note.— For  otiier  cases,  see  HoUdayi; 
Cent  Dig.  li  2-6;  Dec.  DigTs  6.*] 

Appeal  ^m  Glrcnlt  Oonrt*  Fayette  County. 

Action  by  Samnel  Dixon  agaimt  Annie 
Dixon.  Frtma  Judgment  for  plainttli;  deCBOd* 
ant  appeals.  Bevereed  and  xemanded. 

Osenton  ft  Horan,  ot  FsyettevUI^  aaS 
Oouch  ft  Briggs,  et  Charleston,  fw  aivdlant 
Dillon  ft  Nuckolls^  of  FayettevUle^  for  appd- 
lee 

LYNCH.  J.  nils  Is  a  proceeding  Instituted 
by  plaintltf,  under  section  18,  c.  64,  Code,  for 
an  absolute  divorce,  pursuant  to  a  prior  de- 
cree granting  him  a  divorce  a  mean,  tit  Quao. 
From  a  decree  awarding  Qie  r^f  sought,  Vm 
defendant  appeala  Bf  ber  assignments  of 
error,  she  presents  two  interd^ndent  ques* 
tlons  for  determination:  Whether  flie  dv- 
colt  court  had  Jurisdiction  to  pronounce  tiw 
decree  complained  of;  and  whetJur  the  dep- 
ositions read  on  behalf  of  plaintiff  slioold 
have  been  suppressed  as  Irregnlarly  tatea. 

As  disclosed  by  the  record,  the  original  salt 
was  instituted  in  April,  1903.  A  final  de- 
cree therein  was  ^tered  October  1,  1904. 
granting  plaintiff  a  limited  divwoe,  awaid* 


•For  ettasr  eases  see  isme  tuple  and  ssotloa  NUMBBR  la  Dso.  Dig.  A  Am.  IB^ 


DIXO^  r.  DIXON 


1017 


InC  to  escb  parait  custody  of  cwtaln  of  the 
ndnor  cbOdren,  and  making  pzovlalon  for 
aUmonr  of  |100  per  mmtflL  It  was  "farther 
ordned  tlat  ttie  plaintiff  pay  Uie  costs  of 
this  suit,  and  that  the  same  be  stricken  from 
the  docket**  Apparently  th«e  ms  ndther 
pleading  nor  proof  snfflident  to  sonwrt  this 
decree.  Bnt,  no  appeal  having  been  taken 
flierefrom,  it  cannot  now  be  disturbed.  Obap- 
man  t.  Chapman,  70  W.  Ta.  iS22,  74  S.  B. 
661.  Nothing  further  was  done  in  the  cause 
until  September  1.  1911*  when  the  plaintiff 
caused  to  be  serred  upon  the  defendant  two 
notices— <nie  that  he  would,  on  the  19th  of 
that  month,  apply  to  the<clrcult  court  "for  an 
absolnte  divorce  from  the  bonds  of  matri- 
mony"; the  other  that  he  would,  as  he  In 
fact  did,  on  September  4th  oisning,  take  dep- 
ositions Id  tnipport  of  such  application.  On 
the  day  designated  In  the  first  notice  the  de- 
fendant appeared  spedaUy  and  mored  to 
quash  the  notice  "on  the  ground  that  tiiere 
was  no  suit  pending."  The  motion  was  orer- 
rnled.  The  defendant  then  moved  to  sup- 
press the  depositions  of  plaintiff  filed  on  the 
previous  day;  bnt  that  motion  was  likewise 
overruled.  "Thereupon,"  as  the  order  of  the 
court  of  September  19th  recites,  ''the  plain- 
tiff tendered  his  said  petition  and  application 
for  an  absolute  divorce  from  the  defendant, 
notice  of  which  had  been  dul;  served  on  the 
defendant,  which  said  notice  and  petition 
are  ordered  filed."  The  petition  redted  the 
former  proceedings  in  1904,  averred  com- 
pliance by  plaintiff  therewith  and  the  absence 
and  improbability  of  a  reconciliation,  and 
prayed  for  an  absolute  divorce.  By  the  same 
order  the  court,  without  further  pleading  or 
proof,  granted  the  prayer  of  the  petition,  and 
"decreed  that  the  said  plaintiff  continue  to 
carry  out,  perform,  and  comply  with  the  said 
decree  of  October  1,  1904,  in  respect  to  the 
-support  and  maintenance  of  the  defoidant 
and  In  all  other  respects." 

Appellant  assigns  only  two  gronnds  of 
error,  either  of  which,  in  our  opinion,  war- 
rants reversal  of  the  decree  entered  Septem- 
ber 19,  1911:  First,  lack  of  proper  notice; 
and,  second,  the  court's  refusal  to  supiffess 
plaintiff's  depositions. 

[1]  The  only  information  afforded  appel- 
lant of  the  relief  sought  was  an  informal, 
unofficial  notice,  signed  by  appellee,  that  on 
the  day  named  he  would  ask  a  decree  for 
absolute  divorce  from  her.  It  did  not  sum- 
mon her  to  answer  any  pleading  filed  or  to  be 
filed.  No  pleading  was  In  fact  tendered  or 
filed  until  the  day  and  at  the  time  of  the  en- 
try of  the  decree  granting  rellet  The  appel- 
lee seeks  to  defend  this  informal  method  on 
the  ground  that  the  statute  does  not  specifi- 
cally require  any  process  or  pleading ;  that  it 
only  requires  an  "application."  It  is  true 
there  Is  no  prescribed  procedure,  no  definite 
direction  In  the  statute.  But  Its  follure  to 
prescribe  or  direct  does  not  authorize  each 
suitor  to  determine  for  himself,  contrary  to 
the  r^ilar  and  orderly  procedure^  the  course 


he  may  pursue  to  attain  his  purposes.  Sudi 
UberaUty  would  be  subversive  of  and  dis- 
cordant with  aU  Uie  requlranoita  of  ordedy 
procedure,  and  therefore  cannot  be  tctoatad. 
All  proceetUngs  for  divorce,  or  the  annutanoit 
or  afflrmatton  of  marriages,  are  to  be  by  suits 
Instituted  and  conducted  as  other  suits  in 
equity,  with  the  exception  noted  in  sections 
7  and  ^  a  64,  Code  niierefore  the  rules  of 
diancery  practice  must  be  observed;  othn^ 
wise  the  proceedings  axe  abortive.  "It  is 
within  the  power  of  courts,  in  administering 
statntea,  to  adopt  snCh  practice  or  procedure 
as  win  attain  the  taOa  o£  justice,  avMd 
surprise,  and  give  parties  opportunity  to  an- 
swer charges  seeking  to  impose  liability  upon 
them.  Where  a  statute  allows  a  Judicial 
proceeding  to  a  man's  prejudice,  though  it  do 
not  provide  for  notice,  It  Is  understood  to  in- 
toid  it,  as  no  Judgnmt  can  be  given  mtAet  it 
without  process,  and  process  is  necessary.  The 
statute  does  not  dlsptmse  with  notice."  Qofl  v. 
Prices  42  W.ya.  884, 880, 26  S.B.  287;  Cooper 
V.  Bennett,  70  W.  Ta.  110.  78  &  B.  260;  Rail- 
road Co.  V.  Railroad  Co..  17  W.  Va.  812.  When 
thus  speaking  In  the  Ooff  Case,  Judge  Branuon 
had  under  consideration  the  provisions  of 
section  85,  c.  125,  Code,  allowli^  answers  to 
be  filed  as  cross-bills,  setting  up  new  matter, 
and  praying  relief  thereon;  the  section  be- 
ing silent  as  to  notice.  Again,  It  has  been 
said  that  "at  the  door  of  every  temple  of 
law  in  this  broad  land  stands  justice  with 
her  preliminary  requirements  upon  all  ad- 
ministrations." So  that,  except  where  a 
statute  definitely  provides  the  necessary  pro- 
cedure, the  courts  will  adopt  that  which  will 
best  serve  the  legislative  intent  and  protect 
the  personal  and  property  rights  sought  to 
be  affected.  As  was  said  in  Phillips  v.  Phil- 
lips, 24  W.  Va.  691:  "Where  a  petition  Is 
filed  in  a  divorce  case,  under  section  11,  e.  64, 
Code,  unless  the  defendant  to  the  petition  ap- 
pears thereto  in  court,  it  should  be  sent  to 
rules  for  process  to  be  Issued  thereon  and  to 
be  matured  for  hearing."  There  the  court 
was  dealing  with  the  rights  of  parents  to  the 
custody  of  their  -minor  (diildren  subseqaent 
to  the  dissolution  of  marriage.  The  course 
pursued  was  by  petition,  as  prescribed;  but 
the  court  found  in  the  section  a  requirement 
for  process  to  answer  pleadings  at  rules  and 
the  usual  proceedings  thereat  Again,  in 
Railroad  Co.  v.  Railroad  Co.,  supra,  this 
court  said:  "Where  a  statute  authorizes  a 
legal  proceeding  against  any  one,  and  does 
not  expressly  provide  fOr  notice  to  be  given, . 
It  is  implied  that  an  opportunity  shall  be 
offered  him  to  appear  In  defense  of  his  rights, 
unless  the  contrary  clearly  appears."  It 
there  discusses  the  necessity  for  notice  to 
the  landowner  In  proceedings  to  condemn  a 
right  of  way  for  a  railroad.  In  the  opinion, 
at  page  835  of  17  W.  Va.,  the  court  held  that: 
"It  is  an  essential  principle  of  natural  justice 
that  every  man.  have  an  opportunity  to  be 
heard  In  a  court  of  law  upon  every  question 
involving  hU  rights  or  In^^  bWSOej^l 
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affected  by  any  Judicial  decision  of  tbe  ques- 
tion." "The  snmmoDB  and  proceedings  at 
rules  cannot  be  dispensed  wltb  by  notice  ot 
an  Intention  to  apply  to  a  court  of  equity  for 
a  final  decree."  Cooper  t.  Bennett,  supra. 
Nelson  on  DIt.  &  Sep.  {  816,  likewise  holds 
that,  where  statutes  relating  to  diTorce  con- 
tain no  special  provision  concerning  the  no- 
tice in  divorce  suits,  the  summons  must  con- 
form to  the  statutes  or  provisions  of  the 
Code  relating  to  suits  in  general. 

By  "notice"  In  the  cases  cited  Is  meant  pro- 
cess to  answer  some  pleading  stating  some 
grounds  as  a  basis  for  relief,  some  charge, 
wlilch  the  defendant  as  adviaed  may  admit 
or  deny,  or  against  which  he  may  present 
some  counter  charge  or  claim,  thus  demand- 
ing from  his  adversary  full  and  compet^t 
proof;  and  not  ordinarily  a  mere  notice  pre- 
pared, signed,  and  served  by  Oie  plaintiff  or 
at  Ms  instance,  as  in  this  case,  of  a  motion 
in  anticipation,  without  such  pleading,  except 
where  the  statute  expressly  aatbortzee  that 
course,  as  of  a  motion  tor  Jodgment  under 
chapter  121,  S  6,  Code,  <a  as  now  in  condsm-, 
nation  proceedings. 

Besides,  the  original  cause  had  long  since 
terminated.  It  was  not  thereafter  reinstated 
on  the  docket  for  any  purpose,  not  even  at 
the  date  of  the  last  decree.  A  final  decree 
ends  the  cause— pats  it  out  of  court  After 
adjournment  of  the  term,  no  further  order 
as  to  tlie  parties  can  be  made  therein,  unless 
they  are  again  brought  into  court  by  some 
recognised  legal  metbod.  Green  v.  Railroad 
Ca,  U  W.  Va.  686;  Bubl  v.  Rutal,  24  W. 
Va.  2TO ;  Barbour  r.  O'Neal,  ^  W.  Ya.  295, 
26  S.  EL  182.  They  cannot  be  reassembled 
by  a  mere  notice  from  one  to  the  other,  as 
undertaken  by  tbe  plaintiff— a  method  not 
sanctioned  by  any  authority  cited  by  appellee 
or  found  on  this  examination.  On  tbe 
contrary,  as  noted.  It  is  against  authority 
here  aa  well  aa  elsewhere.  An  applica- 
tion by  a  party  who  has  obtained  a  lim- 
ited divorce  for  a  divorce  from  the  bonds  of 
matrimony  is  a  new  proceeding  requiring  no- 
tice to  the  adverse  party,  and  a  hearing  by 
the  court  Garnett  v.  Gamett,  114  Mass.  379, 
19  Am.  Bep.  369;  Graves  T.  Graves,  108  Mass. 
314 ;  Edgerly  v.  Edgerly,  112  Mass.  53.  The 
statute  construed  in  these  cases,  as  appears 
reasonably  certain,  is  similar  to  ours,  and  in 
each  of  tbem  there  was  a  petition  and  per- 
sonal service  of  process.  Wbere  the  object 
of  tbe  suit  is  to  obtain  a  final  decree  of  di- 
vorce, either  party  has  the  right  to  require 
the  case  to  be  set  down  on  tbe  ordinary 
docket  of  suits,  and  tried  in  the  ordinary 
way,  under  averments  such  as  would  au- 
thorize a  decree.  Donato  v.  FrlUot,  116  La. 
190,  40  South.  634.  The  court  said:  "Under 
our  Civil  Code  the  proceedings  for  a  sepa- 
ration from  bed  and  board  are  separate  and 
distinct  from  the  proceedings  for  a  divorce  a 
vinculo  matrimonii,  and  the  one  Is  not  a 
mere  continuation  of  tbe  other.  Hence,  when 
a  Judgment  of  separation  fr<om  bed  and  board 


has  been  obtained,  it  Is  not  Baffi<dent  for  tbe 
party  obtaining  it  to  go  into  court  12  months 
thereafter,  and  by  proof  of  tbe  fact  tbat  no 
recondUatlon  luu  taken  place  obtain  a  Judg- 
ment of  divorce.  The  party  must  be  cited  to 
answer  this  new  demand;  tbe  Judgmmt  of 
separation  from  bed  and  board  being  the 
mere  basis  fiir  final  Judgmmt  of  divorce. 
Tbe  defraidant  la  mtltled  of  rii^t  to  be  no- 
tified of  this  new  demand,  and  to  be  accord- 
ed an  opportunity  to  be  heard  on  tbe  issDra 
of  fact  therein  raised."  Jurglelewiea  t. 
Jurgielewtea,  24  La.  77,  holds  tbat:  "A  Judg- 
ment of  divorce  a  vinculo  matrimonii,  ren- 
dered on  a  mle  taken  by  one  of  tbe  parties 
on  a  Judgment  of  separation  from  bed  and 
board,  la  absolutely  null  and  void.  If  the  op- 
posing party  bas  not  been  cited  nor  baa  ap- 
peared to  defend  ttie  suit"  Tbe  court  In  tlie 
opinion  says:  "Tbe  Judgment  Is  a  nullity, 
because  the  defoidant  was  not  legally  dted." 
Tbe  same  procedure  and  holding  are  fi>uxid 
In  Gtemon  t.  Hlckey,  18  La.  454.  See,  also. 
Graves  v.  Graven  supra;  Hill  v.  HIU,  196 
Mass.  600,  82  N.  E.  600. 

[2]  Our  concludon,  also,  te,  aa  stated,  Uiat 
the  court  erred  in  refusing  to  suitress  the 
depositions  taken  on  notice  to  defendant  As 
we  have  seen,  there  was  nothing  to  prove.  No 
pleading  of  any  character  had  been  filed;  no 
afllrmatlons  made ;  no  cause  of  action,  assert- 
ed; no  effort  for  reconciliation  allied,  nor 
its  improbability  stated.  What  was  there  to 
prove?  We  need  only  cite  Cooper  v.  Ben- 
nett, 70  W.  Va.  110,  73  S.  B.  260,  which,  al- 
though an  injunction  suit,  discusses  tbe  right 
to  read  on  final  bearing  depositions  takm 
before  the  i>lll  was  filed.  There  it  la  said: 
"Technically,  there  was  no  suit  pending  when 
the  depositions  were  taken.  No  summons 
was  Issued,  no  bill  had  been  filed,  and  tben> 
had  been  no  appearance."  See,  also.  Gold- 
smith V.  Goldsmith,  46  W.  Va.  426,  33  &  E. 
2m;  Edgell  v.  Smith,  50  W.  Va.  349.  40  S.  E. 
402;  James  v.  Pigott,  70  W.  Va.  436,  74  S.  B. 
667. 

[3]  Against  the  reading  of  tbe  depositions 
filed  in  the  case,  appellant  also  properly  ni^- 
es  irregularity,  In  this,  that  they  were  taken 
on  the  4th  of  September,  that  day  being  the 
first  Monday  of  the  month,  and  therefore,  un- 
der chapter  15L,  Code,  a  holiday.  Tbe  pro- 
visional clause  of  the  chapter  seems  to  Indi- 
cate that,  while  the  notice  on  its  face  names 
the  4th  as  the  return  day,  the  return  day  was 
In  fact  on  the  5th  of  September.  Tbat  clause 
provides  tbat :  "When  the  return  day  of  any 
summons  or  other  court  proceeding,  or  any 
notice,  or  the  time  fixed  for  the  holding  of 
any  court  or  doing  any  ofllclal  act  shall  fttU 
on  either  of  said  holidays,  tbe  next  aisoing 
secular  day  sball  be  taken  aa  meant  and  In- 
tended." 

We  therefore  reverse  the  decree,  and  re- 
mand the  cause  for  further  proceedings.  In 
accordance  with  the  principlea  berdn  an- 
nounced. 

MILLER,  J.  ab^^^^^GQQg[^ 


■w.v«.) 
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SBLVET^S  EX'BS  r.  ABMSTBONO'8 
ADM'R. 

<SDprerae  Conrt  ot  Appeals  of  West  YircinU. 
Oct  21,  1913.) 

(Bytlalui  fry  ths  Court.) 

1.  Pbiwcipal  and  Subett  (I  198*)— COKTBl- 
BUTION— SUTFICIBNCT  OF  EviDBKCI. 

A  bank,  upon  a  renewal  note  by  B.^  with 
A.  and  S.  as  gureties,  instituted  its  action  at 
law  against  the  makers,  pending  which  A.  died 
and  as  to  whom  the  action  thereupon  was  dis- 
xoisaed  on  plaintiff's  motioa,  but  thereafter  was 

Sconcoted  to  final  judgment  against  B.  and  S. 
!.  having  become  insoWent.  and  S.  having  died, 
the  executors  of  the  latter  discharged  the  judg- 
ment, and  subseQuentlj,  on  motioa  and  notice 
thereof,  under  section  6,  c.  101,  Code  1906,  and 
after  verdict,  obtained  jnt^ment  against  A's 
admlniatrator  for  half  the  amount  so  paid  by 
them.  Beld,  npon  the  record,  the  evidence, 
though  meager,  was  sufficient  to  support  the 
verdict  and  the  judgment  thereon. 

[Ed.  Note.— For  other  cases,  see  Priucipal  and 
Sm«Y*  Cent.  Dig.  U  636-640;  Dee.  Dig.  f 

2.  APPBU  Am  EBBOB  (|  1149*)— JXTDeiOBIlT— 

CORBECnOIf. 

The  Judgment,  being  by  proper  construction 

Ktnonal  against  the  actministrator,  is  correct- 
le,  and  may  be  amended  here,  so  as  to  read, 
"against  K.,  administrator  of  Adolphus  Arm- 
strong, to  be  levied  of  the  goods  and  chattels  in 
his  bands  to  be  administered." 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
gror^^Cent  Dig.  H  4483-44B6;  Dec.  Dig.  { 

3.  Ambkdbd  Judgubnt  Afrbhbd. 

The  judgment,  as  amended,  shonld  be  af- 
firmed, with  costs  to  defendant. 

(Aiditionai  SylUiiut  by  Bditorial  Staff.) 

4.  Pbznoipal  and  Subett  (|    199*)— Judo- 
icbnt  fob  contbibution  —  notiob  —  sumi- 

CIBNCT. 

A  notice  of  a  surety's  motion  under  Oode 
1906,  c  101,  i  6,  for  a  judgment  of  contribu- 
tion against  a  cosurety  on  Uie  note  was  suffi- 
cient, where  It  described  the  note  by  naming 
the  parties,  and  recited  payment  of  the  judg- 
ment and  costs,  though  it  did  not  state  the 
date  or  amount  of  the  note. 

[Ed.  Nnte.— For  other  cases,  see  Principal  and 
Sure^,  Cent  Dig.  U  636-640;  Dec.  Dig.  | 

5.  Affbabanob  ({  1%*)  —  Obkebal  Appbab- 

ANCE— WAIVEB  op  IbBEQULABITT. 

Any  irregularities  In  making  a  successor 
of  the  defendant  administrator  a  party  to  a 
surety's  proceeding  by  motion  for  a  judgment 
of  coDtribution  under  Code  1906,  c.  101,  |  6, 
were  waived,  where  such  successor,  after  the 
overruling  of  his  motion  to  dismiss,  appeared 
generally  by  Gling  pleas  a^d  proceeding  to  trial. 

[EkL  Note. — ^For  other  cases,  see  Appearance, 
Cent  Dig.  |S  144-1S3 ;  Dec.  Dig.  S  &.*] 

6.  Pbxitcifai.  and  StmiTT  (K  199*>— Cohtbi- 
BvnoN— Evxdbncb— Judombnt. 

On  a  surety's  motion  under  Code  1906,  c. 
101,  I  6,  for  a  judgment  of  contribution,  the 
judgment  previously  obtained  against  the  sure- 
ties was  properly  admitted  in  evidence. 
[Ed.  Note.— For  other  cases,  see  Principal 
Surety,  Cent  Dig.  H  636-640;  Dee.  Dig.  | 

Error  to  Clreolt  Goart,  Taylor  County. 
Motion  under  Code  1906,  c.  101,  {  S,  for 
contribnUon,  by  Jamos  W.  Selvey's  Ezecn- 


ton  against  AdoliAtu  Armstrong's  Admlnla- 
trator.  Jodgmoit  for  moving  party,  and, 
Armatroiig  dying  Omeafter,  Q.  H.  A.  Konat, 
administrator  of  tale  estate,  brings  error. 
Corrected  and  affirmed. 

John  L.  Hechmer,  of  Grafton,  for.  plalntUt 
in  error.  Warder  &  Robinson,  of  Grafton, 
for  defendant  in  error. 

LYNCH,  J.  On  the  last  renewal  of  a  for- 
mer .  note  payable  to  it,  the  First  National 
Bank  of  Grafton  sued  Bumaide,  Selv^,  and 
Armstrong;  the  last  two  being  sureties. 
Bnmslde  was  thai,  and  for, some  years  prior 
bad  been,  Insolvent  Armstrong  bavlng  died 
before  judgment,  the  action  as  to  him  was 
dismissed,  but  the  plaintiff  prosecuted  the 
action  to  final  judgment  against  tbe  other 
defendants.  After  Selvey  died,  his  executors 
paid  the  Judgment  tntereet,  and  costs, 
amounting  to  9TI0J2O.  They  snbsequentlTi 
by  motion  under  section  5,  c.  101*  Code,  re- 
covered judgment  against  Armstrong's  ad- 
ministrator for  one-half  the  amount  so  paid 
by  them,  and  the  latter  obtained  this  writ  of 
error. 

[4]  He  assigns  several  grounds  fbr  reversal. 
Tba  first  Is  error  in  refusing  fala  motion  to 
quash  tile  notice,  because  Insuffldent  In  its 
description  of  the  not&  The  notice  descrUKs 
the  note  as  tbe  one  glTen  by  Bumside,  Sel- 
•wy,  "bbA  Armstrong  to  tiie  Xirst  National 
Bank,  not  stating  the  date  m  amount,  on 
which  the  bank  obtained  judgment  against 
Bumside  and  Selvey  on  March  26, 1907,  with 
Interest  from  August  9, 1906,  and  oasts,  and 
recites  paymoit  by  Selvey's  executors,  for 
one-half  of  which  it  notifies  defendant  of  a 
motion  tor  judgment  b^ore  the  circuit  court 
on  the  day  spaclfled  therela  We  think  tiie 
notice  In  this  respect  Is  sufficient 

[S]  The  notice  as  prepared  named  Means, 
who  It  appears  was  curator  and  "committee 
administrator"  of  Aimstnmg's  estate  as  the 
person  against  whom  judgment  would  be 
asked.  His  powers  having  ceased,  the  plain- 
tiffs attempted  to  revive  against  Kunst,  who 
in  tiie  meantime  bad  become  adndnistrator. 
For  this  purpose  they  sued  out  a  writ  of 
solre  fadaa,  which  was  returned  executed 
Novemb«  22,  1909,  oltbou^  the  action  had 
been  revived  In  the  usual  manner  on  plain- 
tiff's motion,  by  an  order  entered  October  27, 
1909,  however,  tiie  proceeding  was  not,  by 
any  other  order  at  any  time,  revived  pursuant 
to  the  writ  But  on  January  30,  1911,  Kunst 
appeared  specially,  and  moved  to  "dismiss 
the  action  tor  the  reason  that  no  order  re- 
viving this  motion  as  to  him  had  theretofore 
been  entered."  The  court  having  -overruled 
the  motion,  be  appeared  generally,  filing 
pleoa  and  proceeding  to  trial,  which  ter^ 
mlnated  In  a  verdict  for  plaintiffs  and  Jndg* 
meot  thereon.  HOa,  being  a  general  appear- 
ance, operated  as  a  vraiver  of  the  Irr^u- 
larity.   Moore  v.  Estes,  23  Ark.  152 ;  Greer 
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7.  Powell,  1  Bosh  (Ey.)  489;  SnAy  t.  Ic6  Co., 
80  Uo.  App.  114.  The  levlTal  "being  an  or- 
der which  the  court  wonld  have  granted,  tJie 
xae  will  be  treated  as  If  the  court  then  and 
there  granted  the  order."  Fer^^uson  v.  Wil- 
son, 122  .Mich.  87,  80  N.  W.  1006,  80  Am.  St 
Hep.  543. 

[1, 1]  Defendant  dlscusaes  the  evidence  In- 
troduced by  plaintiffs,  first,  as  to  Its  compe- 
tency, and,  second.  Its  sufQciency  to  establish 
the  Identity  of  the  note,  Armstrong's  elg- 
sature,  and  plaintiffs*  payment  of  the  Judg- 
ment against  Selrey  and  Bumsld&  There 
Is,  It  la  true,  some  erldeuce  clearly  Incompe- 
tent, In  addition  to  that  excluded  by  the 
court — that  of  Nina  Selrey,  daughter  of 
James  W.  Selvey.  But  other  proof  touch- 
ing the  same  subject,  not  Incompetent,  but 
ample  to  sustain  the  finding  of  the  Jury,  was 
Introduced  by  plaintiffs.  The  court,  not  Im- 
properly, admitted  In  evidence  the  Judgment 
obtained  by  the  bank  against  Bumslde  and 
Selrey.  This  Judgment  ascertained  and  fixed 
the  liability  of  these  persons  on  the  note,  and 
formed  the  basis  for  Selrey's  payment  of  the 
whole  debt  The  notice  also  mentioned  It  as 
the  medium  of  enforced  paymoit  by  Uie  Sel- 
rey executors. 

Although  perhaps  not  necessary,  as  the 
informal  pleadings,  purporting  to  deny  ex- 
ecution of  the  note  by  Armstrong,  were  not 
verified  in  any  form,  plaintiffs  Introduced 
witnesses  who,  after  stating  their  familiarity 
with  Armstrong's  handwriting,  expressed 
their  belief  In  the  genuineness  of  his  sig- 
nature to  the  note.  Likewise  Mallonee,  pre»- 
ident  of  the  bank  loaning  the  money  on  the 
note  and  cashlw  when  the  loan  was  first 
made,  testifies  as  to  repeated  renewals  there- 
of by  all  the  makers,  and  that  Selrey  and 
Armstrong  both  said  they  were  sureties  for 
Bumslde.  This  proof  fully  establishes  the 
identity  of  the  note,  the  relationsliip  of  the 
makers  to  one  another,  and  their  liability  to 
the  payee. 

Hie  evidence  tending  to  establish  payment 
by  plalntlffiB,  while  meager,  la  sufficient  for 
that  purposa  Nina  Belvey,  executrix,  with 
Bector,  of  Uks  James  W.  Selvey  will,  produces 
as  a  witness  a  note  tqr  J.  W.  Selvey,  SallSe 
B.  Selvey,  and  Ghaitos  H.  Rector,  teted  ITeb- 
mary  18;'  1908,  for  1770.20,  and  payabte  to 
the  First  National  Bank  of  Orafton,  which 
bears  indorsemoit,  "vM  hy  the  execotors  of 
J.  W.  Selvey  I77L86  Aug.  27,  1908."  She 
also  produces  and  flies  a  ChedK  dated  August 
27,  1808;  tor  1771.86;  Idgned  by  herself  and 
Bector  as  ezecotovs,  and  drawn  in  favor 
of  the  payee  In  the  note,  both  note  and 
dieck  b^ng,  as  die  says.  In  payment  of  the 
bank  Judgment  Defendant  did  not  object 
to  this  testimoiv  because  Incompetmt  or  for 
any  other  reason,  nor  does  It  in  fact  appear 
to  be  subject  to  criticism.  But  It  is  the  sole 
proof  of  payment  in  discharge  of  the  original 
liability  of  Belv^  and  Armstrong  oa  the 


Bumslde  note.  The  Jury  being  satisfied  to 
find  thareon  favorably  to  plaintiffs,  and  the 
court  to  sustain  Its  finding,  its  verdict  will 
not  now  be  disturbed,  as  the  record  In  Its 
entirety  carries  a  reasonable  degree  of  as- 
snrance  that  the  trial  resulted  In  no  Injus- 
tice to  either  party. 

[2]  But  reversal  la  also  urged  because  the 
Judgment  on  the  verdict  is  against  Konat 
personally,  as  it  merely  describes  him  as  ad- 
ministrator, and  does  not  contain  the  addi- 
tional words  "to  be  levied  of  the  goods  and 
ciiattels  of  Adolphus  Armstrong  In  his  hands 
to  be  administered."  It  Is  in  fact,  by  proper 
constraction  a  personal  Judgment  Jones  v. 
Held,  12  W.  Va.  360.  370.  29  Am.  Bep.  456; 
Thomson  v.  Mann,  53  W.  Ta.  432.  435,  44 
S.  B.  246 ;  Hanson  v.  Blake.  63  W.  Ta.  G60. 
562,  60  S.  B.  589.  The  words  quoted,  or  tbeir 
equivalent,  should  have  been  inserted.  The 
omission,  however,  is  only  a  formal  detect, 
readily  correctible  In  this  court 

[8]  As  we  find  no  other  reason  requiring  re- 
versal, the  Judgment  will  be  entered  here 
in  proper  form;  and,  as  so  conected,  ttis 
Judgment  below  is  affirmed. 

UIUJCB  and  BOBINSON,  JJ..  absent. 


(n  w.  Vs.  m 

GLABK  T.  mCEJEUL  et  aL 

(SapreoM  Gonrt  of  Appeals  of  West  Tlriiiil*. 
Oct  28,  191&) 

(BvlUbt  by  Ccvrt.) 

1.  Bonds  (|  55*)  —  Cabbieb'b  Bono  —  Coh- 

STBUCTION— iNDrMNITT— * '  AS.* ' 

A  bond  executed  by  a  back  cashier,  re- 
citing his  previous  election  ss  such,  and  stat- 
iuf  the  condition  to  be  that  he  "shall  well  and 
faithfully  apply  and  account  for  all  moneys 
which  may  come  into  his  hands  as  such  cash- 
ier," is,  when  properly  construed,  an  indemnity 
to  the  bank  against  loss  b^  his  default  al- 
though its  officers  axe  therem  named  as  obli- 
l^ees,  as  president,  and  as  directors  of  Che  bask 
u  its  corporate  name. 

[Ed.  Note.— For  other  cases,  see  Bonds.  Geat 
Dig.  I  68;  Dec.  Dig.  S  55.* 

For  other  definitions,  see  Words  and  Phias- 
«s,  VOL  1.  pp.  618-521.] 

2.  Pbiucipaz.  and  Subett  (|  UQ*)— AoxKm 
ON  Ca8hibb*8  Bond— Pasties. 

A  suit  in  equity,  by  the  bank,  to  enforce 
the  obligation  of  sufp  bond,  shoala  be  broaglit 
Jointly  agidnat  tiie  surviving,  and  the  personal 
representatives  of  tiie  deenaed,  obl^ors. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  K  41A-&9s  Dae^  Dig.  f 
152.*] 

3.  Lost  Inbtbuuentb  (|  16*)  —  AdiOH  W 

BqDTTT — DiBCOVEBT  PENDING  SUIT. 

If  after  diligent  and  nnarailing  aeareb 
therefor  plaintiff  sues,  when  allowable  in  equi- 
ty, upon  a  lost  bond,  its  discovery  and  produc- 
tion thereafter  is  immaterial  upon  his  right  to 
relief  in  a  suit  then  pending. 

[Ed.  Note. — For  other  cases,  see  Lost  Inatra* 
ments.  Cent  Dig.  H  81-34.  89,  40;  Dea  Dig. 
I16w*) 
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(Additional  SyHsbM  by  Editorial  Btnf.) 

4|  Lost  iNSTBumNTs  (S  14*)  —  Cabhuk'b 

Bond— Jurisdiction  in  Eqoitt. 

E)quity  bas  jurisdictioD  to  enforce  the  lia- 
bility of  the  obligors  on  the  lost  bond  of  a  de- 
faulting bank  cashier. 

[Ed.  Note.— For  other  cases,  see  Lost  Inetru- 
ments.  Cent.  VHt.  H  27-29;  Dec  Dlr  |  14.*) 

5.  Eqditt  (5  48*)— JuaiSDicnoN  —  Bntobcb- 
UENT  or  Cashier's  Bond. 

Eooity  has  jurisdicHon  to  enlorce  the  bond 
of  a  defaulting  cashier  according  to  its  real 
intent  and  purpose,  where  the  bond  names  a 
bank's  officers  as  obligees  instead  of  the  bank: 
equity  bdnf  the  only  anffident  sonrca  of  rdiel 
Id  nich  caaa. 

[Ed.  Note.— otiier  easea,  see  Ennity,  CsDt 
Dig.  H  168*  IBS.:   D«c.  Dig.  |  4&^] 

6,  InonnnTr  (|  16*)— Acnoir  bt  Bcnbbtoxal 
OBUOTB—BinDXir  OF  Pboof. 

Where  plaintifE  sues  as  benefidal  obligee 
on  a  bond  of  indemnity,  he  mast  prove  that  he 
had  an  interest  in  the  performance  of  the  duty 
and  that  the  dat}^  was  imposed  ^ther  for  Ms 
sole  benefit  or  jointly  for  the  benefit  of  him- 
self and  othera. 

[Ed.  Note.— For  other  cases,  see  Indemnity. 
Cent  Dig.  H  36-40,  42-47;  Dec.  Dig.  f  16.*] 

Appeal  from  Circuit  Court,  Monroe 
ConntT. 

Action  by  B.  Clarfe,  trustee,  etc.,  agaimt 
C  P.  Nlckell  and  others.  From  Jadgment 
for  defmdants,  plaintiff  appeals.  Reversed 
and  remanded. 

John  W.  Arbndtle,  of  Lewlsburg,  O.  0.  Oft- 
borne,  of  Keenan,  and  R.  L.  Clark,  of  Union, 
tot  appellant  T.  N.  Bead,-  of  Hinton,  and 
John  L.  Bowan,  of  Union,  for  app^eea. 


L7N0B,  J.  Denied  relief  upon  a  bill  seek- 
ing to  chai^  liability  against  the  obligors 
on  the  lost  bond  of  a  deftmltlng  bank  cash- 
ier, plaintiff  has  appealed  to  tbls  court  The 
defendants  also  cross-assign  errors,  the  prin- 
cipal of  which  relate  to  the  refusal  of  the 
court  to  SDstaln  their  demurrer  to  the  bill. 

The  bond  was  executed  In  1889  by  J.  W. 
McNeer,  who  had  theretofore  been  elected 
and  was  at  the  time,  and  for  two  years  prior 
tbereto  had  been,  cashier  of  the  Bank  of  Un- 
ion. The  obligees  were  Frank  Hereford  m 
president  and  Gary  P.  Nlckell,  W.  L.  Swope, 
H.  T.  Houston,  and  J.  D.  Logan  a«  directors 
of  the  bank.  The  obligors  were  McNeer,  tiie 
cashier,  Nlckell,  Swope,  Logan,  A.  A.  Mc- 
Neer, and  B.  M.  Brown.  Thus,  as  readily 
appears,  three  of  the  parties  to  the  obliga- 
tion occupied  the  dual  relation  of  obligors 
and  obligees.  The  bill  names,  as  defendants 
asainst  whom  recovery  Is  sought,  NickeU, 
Brown,  Logan,  and  A.  A.  McNeer.  McNeer, 
the  iHlnclpal,  and  Swope  died  before  suit 
The  blU  did  not  name  th^r  personal  revre- 
aentattves  as  parties,  or  offer  any  excuse,  as 
insolvency  or  other  cause,  for  their  absence 
as  parties.  Two  grounds  are  assigned  In 
sapport  of  the  demurrer:  Want  of  Jurisdic- 
tion In  equity,  and  the  absence  of  the  i>er- 


■onal  representatlTes  of  Swope  and  J.  W. 
McNeer. 

[4]  The  bill  alleges  loss  of  the  bond  and 
plaintiff's  inablllt?  to  find  It  after  diligent 
search.  This  allegation  is  supported  by  af- 
fidavit Equity  has  Jurisdiction  to  enforce 
paymmt  of  a  lost  obligation.  Lyttie  t.  Go- 
lad,  ZL  W.  Ta.  188;  HaU  t.  Wilkinson,  36 
W.  Ta.  167,  12  S.  SL  1118;  Yates  v.  Stuart, 
39  W.  Va.  124,  19  8.  E.  423.  By  their  an- 
swers the  defendants  deny  Iwb  of  the  bond. 
Th^  C0I7  It  Into  thdr  anawers  ud  aver  Its 
canceUatioi^  by  an  order  of  the  board  of  di- 
rectors and  delivery  to  a  P.  NickeU.  But 
they  do  not  produce  the  orlg^l.  Of  courae, 
in  passing  upon  a  demurrer,  the  court  ordi- 
narily confines  its  examination  to  the  plead- 
ing whose  Buffidoicy  la  thua  challenged.  Bat 
these  answers  reflect  light  to  some  extent  up- 
on the  questtOB  of  Jurisdiction.  They  tend 
to  eatahllah  the  neceeslty  for  resort  to  a  fo- 
rom  whose  rules  and  mode  of  procedure  al- 
low greater  liberally  than  Is  permissible  In 
actions  at  law.  In  an  action  to  recorw  the 
penalty  of  a  bond,  ttn  pleading  must  ordi- 
narily make  profert  If  the  bond  Is  lost  Its 
production  is  not  possible.  Of  course  the 
pleader  may  even  then  declare  on  It  aa  a 
lost  or  destroyed  Instrument;  or  he  may  de- 
mand its  production  by  his  adversary.  If  in 
bis  possession,  as  it  perhaps  is  in  the  case 
now  under  condderation.  But  the  procedure 
in  equity  is  more  flexible  and  aflTords  greater 
freedom.  Consequentiy  resort  to  It  is  fre- 
quently, tbough  not  always,  permitted  to  es- 
tablish and  enforce  payment  of  a  lost  instru- 
ment 

[3]  As  stated,  the  defendants  do  not  pro- 
duce the  original  bond.  But  even  the  sub- 
sequent production  of  a  lost  obligation  will 
not  operate  to  defeat  JnrlsdlcttoD,  when  once 
properly  assumed.  Lyttie  v.  Cozad,  21  W. 
Va.  188. 

[1,  S]  But  still  other  important  reasons  be- 
sides loss  support  plaintiff's  right  to  resort 
to  equity  to  establish  the  bond  and  enforce 
its  payment  The  existence  of  the  bond,  it 
may  be  said,  is  sufflcientiy  established.  But 
from  tlie  copy  it  appears:  (1)  That  the  ob- 
ligation is  not  directly  payable  to  the  bank 
but  la  payable  to  its  officers  at  president  and 
(u  directors,  three  of  whom  are  also  obligors ; 
and  (2)  that  as  appears  from  the  answers, 
the  three  obligors  who  are  also  obligees  as- 
sert cancellation  of  the  bond  and  delivery 
thereof  after  cancellation  to  the  defendant 
Tndtell.  These  grounds  make  resort  to'eq- 
till7  the  only  sufficient  and  appropriate 
source  of  relief. 

Althotigh  the  bond  does  not  expressly  namle 
the  bank  as  obligee,  yet  having  evidently 
been  executed  to  secure  It  against  the  cash- 
ier's default,  a  court  of  equity  will  construe 
It  according  to  its  real  Intent  and  purpose^ 
The  bond  describes  the  obligees  as  president 
and  directors  of  the  bank  and  is  therefore 
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apparently  for  Its  and  not  tbdr  wotectlon. 
A  bond  was  executed  to  Teates  and  ottaws, 
Oien  overaeers  of  the  poor  of  FrankllB  conn- 
tj,  Pa.,  who  by  atatote  were  a  corporatloi^ 
and  not  to  the  corporation  by  name.  The 
court  held  that  the  bond  Inured  to  the  benefit 
of  the  corporation.  Oreenfleld  v.  Yeates,  2 
Rawle  (PaO  168.  In  that  case  tiie  sacceasors 
of  Testes  and  oUters,  as  OToraeera,  recovered 
judgment  In  an  action  at  law  on  the  bond. 
Beeldes,  as  seems  reasonably  obvious  from  its 
lansnage  and  from  the  construction  given  to 
It  by  Boss  V.  HUne,  12  Leigh  CVa.)  201,  37 
Am.  Dec.  646,  Glaricsons  v.  Doddridge  14 
Grat  (Va^  42,  Jones  v.  niomas,  21  Orat  (Va.) 
96,  Johnson  v.  HcClung,  26  W.  Va.  660,  and 
Railway  Co.  t.  Wilson,  62  W.  Ta.  662,  44  S. 
B.  169,  section  2,  e.  71,  Oode^  contemplates  a 
remedy  to  the  bank  by  suit  or  action  upon  the 
bond  now  under  oonddos-tlon.  As  para- 
pbrssed  In  Johnson  v.  BfoClong,  dted*  It  pro- 
vides that,  "If  a  covenant  or  promise  be  made 
for  the  sole  benefit  of  a  person  with  whom 
It  is  not  made,  •  •  •  such  p&son  may 
maintain  in  bis  own  name  any  action  thereon 
whldi  he  might  maintain  In  case  it  had  beoi 
made  with  him  only  and  the  consideration 
had  moved  from  him  to  the  party  malting 
each  covenajit  or  proDil8&*' 

The  consideration  for  the  bond  in  this  case 
moved  directly  from  the  corporation.  Uc- 
Neer  was  elected  its  cashier,  not  the  cashier 
of  its  board  of  directors,  the  officiary  acting 
for  It  and  not  for  themselves.  The  act  of 
the  board  in  the  election  of  a  caahler  Is  on 
electiott  by  the  bank.  When  ^ected,  the 
cashier  was  an  officer  of  the  bank,  and,  by  the 
bond,  tile  board  sought  the  bank'a  protec- 
tion against  the  default  of  the  cashier. 
Hence  the  conduslMi  that  the  bond,  on  its 
face,  Indicates  an  intent  to  indemnify  the 
bank  against  loss  occasioned  by  the  derelic- 
tion of  McNeer,  its  cashier.  This  conclusion 
Is  reinforced  1^  the  language  of  the  obliga- 
tion Itself.  The  obligeea  are  Hereford  as 
president  and  Nlck^  and  others  as  directors 
of  ttie  Bank  of  Union.  "As  president"  and 
"as  directors"  are  not  wor^  of  mere  de- 
scription or  identiflcatton  of  the  person.  The 
word  "as"  designates  the  official  relation  of 
the  obligees  to  tiie  real  beneficiary,  the  bank. 
The  word  is  so  defined  in  Hayes  v.  Crane,  48 
Minn.  39.  60  N.  W.  926.  There  Crane,  act- 
ing as  assignee  under  an  assignment  for  the 
benefit  of  creditors,  without  anthority  of  the 
court,  under  proceedings  to  foreclose  a  mort- 
gage, entered  into  an  agreement  for  the  pur- 
chase, or  redemption  from  enforced  sale  un- 
der a  decree  of  court,  of  the  property  assign- 
ed. Having  refused  to  comply  therewith,  the 
plaintiff  sought  by  suit  to  enforce  specific 
performance^  The  court  held  that  his  agree- 
ment at  assignee  was  in  effect  an  agreement 
In  his  character  as  trustee  and  not  in  his 
own  right  and  therefore  refused  to  grant  the 
relief  sought  The  obligation,  by  Its  condi- 
tion providing  that,  "if  J.  W.  McNeer  shall 
well  and  faithfully  apply  and  account  for  all 


moneys  which  may  corns  into  bis  hands  as 
such  cashier,  then  and  In  that  case  his  boqtf 
Is  to  be  null  and  voM  otherwlsft  to  remain  in 
full  force  and  effect,"  further  strengtbens 
this  construction.  Whose  money  was  to  lie 
protected  from  defalcation?  Plainly  not  the 
mon^  of  the  president  and  directors  so  noa- 
Ine;  tiielr  money,  of  course,  whien  by  de- 
posits It  Is  commingled  with  that  of  other  de- 
positors and  placed  in  the  custody  of  the 
bank,  thai  becoming,  for  all  i«oper  puriioses, 
its  money,  subject  to  Its  control  and  dlapo^ 
tlott  in  tile  dne  administration  of  its  teglti- 
mats  business^  by  Its  proper  officer,  the  cash- 
ier. He  was  its  custodian  for  the  bank; 
and  the  bond  was  required  to  secure  Us 
wrongful  appropriation  directly  by  him  or  in- 
directly by  others  through  his  disloyalty  to 
the  trust  reposed  In  him.  The  presldeDt  and 
the  directors  were  the  mere  agents  of  the 
bank,  its  managing  ofllcers.  What  th^  did 
in  their  official  capacity,  tbey  did  for  the 
bank.  In  taking  McNeer's  bond,  they  acted 
for  the  bank,  not  for  tiums^ves.  Many  an- 
thorlties  so  hold,  under  like  drcnnrntances. 
"Where  one  subscribed  for  a  certain  share 
In  a  tomptke  and  innnnlsed  to  jwy  on  de- 
mand to  the  Hgeot  of  the  corporation  sU  as- 
sessmenta  levied  thereon,  it  was  held  that  the 
corporation  conid  bring  assumpsit  to  recov- 
er the  amount  of  such  assessmenta."  Tann* 
ton  Turnpike  v.  Whiting,  10  Haas.  827,  6 
Am.  Dec.  124;  Worcester  Turnpike  ▼.  Wil- 
lard,  6  Mass.  80,  1  Am.  Dec.  39;  Essex  Turn- 
pike V.  Collins,  8  Mass.  292.  "An  action  upon 
a  note  payable  to  the  cashier  of  tiie  Gommer> 
dal  Bank  may  be  maintained  by  tlie  bank 
as  promisee ;  It  sppearing  that  the  eonsldexa- 
ti<m  proceeded  from  the  bonk."  Bank  v. 
French,  21  Pick.  (Mass.)  486,  32  Am.  Dec 
280,  and  cases  cited  in  note;  Gllmore  v. 
Pope,  6  Mass.  491. 

In  order  to  maintain  an  action  or  suit  as 
a  beneficial  obUgee,  it  seems  necessary  to 
allege  and  inrove  plaintUTs  Interest  In  the 
performance  of  tin  duty  the  failure  of  which 
gives  rise  to  the  remedy. 

[1]  When  the  plaintiff  sues  as  beneficial 
obligee  on  a  bond  of  Indemnity,  by  reason  of 
damage  resulting  from  a  breadi  of  its  coa- 
dltton,  he  should  allege  and  prove  that  he 
had  an  interest  In  the  performance  of  the 
duty  and  that  the  duty  was  imposed  dttaer 
for  his  sole  benefit  or  Jointly  for  the  ben^t 
of  himself  and  others.  TeaU  v.  Felton,  1 
N.  X.  537,  49  Am.  Dec.  352;  Id..  12  How. 
(U.  S.)  284,  13  L.  Ed.  990;  Ware  v.  Brown, 
2  Bond  (U.  S.)  267,  Fed.  Cas.  No.  17,170: 
State  V.  Harris.  89  Ind.  363,  46  Am.  Keii. 
169;  Harrington  v.  Ward,  9  Mass.  251; 
Raynsford  v.  Phelps.  43  Mich.  342,  6  M.  W. 
403.  38  Am.  Rep.  189;  Wood  v.  Buland,  10 
Mo.  143;  Rome  Bank  v.  Mott.  17  Wend.  (N. 
Y.)  554;  Houseman  v.  Olrard,  81  Pa.  256. 
In  Brown  v.  Lester.  13  Smed.  &  M.  (Hiss.) 
392.  the  appellate  conrt  held  the  clerk  of  a 
court  liable  on  his  official  bond  for  his  fail- 
ure to  place  on  the  trial  ^o^^^i^^^i^proper 
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order,  as  reaolred  by  ttatnte,  a  case  the 
trial  of  which  was  thereby  deferred  nntll 
after  the  defendant  became  Insolvent,  thus 
resulting  in  loss  of  plalntitTs  debt  We  have 
no  donbt  of  the  propriety  and  justness  of  our 
conclusion  that  the  bank  In  Its  corporate 
capacity  may  sue  on  the  bond. 

[2]  But,  In  oar  oi^on,  all  t^e  surviving 
obligors,  and  the  representatives  of  those 
who  are  dead,  should  be  named  as  parties  to 
the  suit,  unless  th^r  absence  may  be  ex- 
cused by  reason  of  Insolvency  or  other  snb- 
sCantlal  cause;  none  being  averred  as  the 
case  now  stands.  Such  joinder  In  equity 
we  find  sustained  by  reason  and  by  compe- 
tent authority.  In  a  suit  by  the  holder  of 
a  note  to  subject  the  estate  of  a  deceased 
tndorser  to  satisfy  It,  the  representatives  of 
the  deceased  maker  and  of  another  Indorser 
should  be  made  parties.  Duerson  v.  Alaop, 
27  Grat  (Va.)  230.  Again  In  Whit©  v.  Ken- 
nedy, 23  W.  Va.  221,  it  Is  held  that,  "in  a 
creditor's  bill  against  the  administrator  and 
heirs  of  a  deced^t  to  enforce  the  collection 
of  a  debt  secured  to  the  plalatifT  by  the 
joint  and  several  obligation  of  the  decedent 
and  another  obligor,  such  obligor  Is  a  nec- 
rasary  party  to  such  bill,  although  he  may 
be  a  nonrestdent,"  because  he  "has  the  right 
to  appear  and  make  defense  to  such  bill,  and 
the  administrator  and  heirs  of  such  deced- 
ent have  the  right  to  require  him  to  be  made 
a  party  to  the  suit,  so  that.  In  case  he  should 
apprar,  his  liability  for  such  debt  may  ba 
ascertained  and  determined  as  between  him 
abd  snch  decedent"  In  Mayor  t.  Murray, 
44  Eng.  Rep.  (reprint)  194,  a  salt  In  equity 
by  one  of  three  snretlea  on  a  treasnrer*8 
bond,  some  of  whom  bad  died,  the  purpose 
of  which  was  to  chai^  a  fund  received  by 
one  Bure^  from  the  tr^orer  for  his  In- 
demnity, It  was  held  that  "for  the  purposes 
of  the  salt  a  rcprosentatlVB  of  the  deceased 
surety  was  a  necessary  party."  The  dian- 
cellor  said :  *n.  shall  not  dispose  of  tiie  case 
wlthont  having  a  personal  represaitattve 
of  Beaton  befcve  the  court;  and,  Ibough  It 
la  not  the  idalntlff's  fault  that  there  is  not 
one,  yet,  as  It  is  his  buaineBS  to  procure  one 
be  most  do  so."  See,  also,  Flndl^  v.  Smith, 
42  W.  Ya.  30a  26  8.  B.  870: '  Jalufca  v.  Mate- 
}^  65  &  W.  88S;  Boane  v.  Pickett,  2  Eng. 
(7  Ark.)  610;  tiOOp  v.  Summers,  3  Band. 
(Va.)  511;  Foster  v.  Crenshaw,  3  Munf.  (Va.) 
516;  TIdball  v.  Bank,  98  Va.  768,  37  S.  E. 
318;  Ice  &  Dairy  Co.  v.  Frlck  Co.,  96  Va. 
141,  30  S.  B.  491.  In  cases  of  this  character 
It  Is  necessary  to  name  as  parties  all  per- 
sons living,  and  the  personal  representatives 
of  those  who  are  dead,  whose  Interests  are  to 
be  affected  by  the  final  determination  of  the 
canae^  to  the  end  that  all  matten  maj  be 


adjusted  and  complete  justice  done  In  one 
suit  Otherwise,  If  liability  is  fixed  aa  to 
one  or  more  and  not  all  of  the  several  ob- 
Ugors,  those  required  to  discbarge  and  who 
do  discharge  the  liability  are  obliged  to  seek 
by  other  litigation  contribution  from  those 
jointly  liable  with  them.  And  the  fact  that 
some  are  dead  does  not  in  equity  excuse 
failure  to  join  the  personal  representa- 
tives with  those  still  living,  although  at  law 
such  joinder  Is  not  allowable.  Where  a 
creditor  applies  to  a  court  of  equity  for  its 
aid  In  the  collectloD  of  his  debt  against  sure- 
ties, the  simple  allegation  of  the  death  of 
the  principal  debtor  or  a  cosurety  and  his 
insolvency  will  not  excuse  the  omisalpn  to 
make  his  representative  a  party  to  the  bill, 
nnlesB  it  appears  that  no  part  of  the  debt 
could  be  made  out  of  his  estate.  Roane  v. 
Pickett  supra.  The  principal  if  living,  and 
his  estate  thereafter,  by  the  very  nature  of 
the  undertaking,  assumes  the  chief  burden 
of  payment 

While  a  judgment  obtained  in  an  action 
at  law  against  all  the  obligors  when  sued 
jointly,  as  they  may  be.  Is  enforceable 
against  any  one  of  them,  it  inures  to  the 
benefit  of  the  one  so  dlsehaiging  the  obliga- 
tion, who  may'  enforce  it  by  any  proper 
process  or  proceeding  against  the  principal 
or  his  estate  or  ratably  against  the  cosure- 
tles.  If  at  the  date  of  the  action  or  during 
Its  pendency  the  principal  or  any  surety  dies, 
separate  actions  against  the  survivors  and 
the  personal  representatives  of  the  deceased 
obligors  may  proceed  to  final  judgment  in 
both.  But  In  equity,  by  reason  of  its  flexi- 
ble mlee  and  procedure,  all  may  with  pro- 
priety be  joined  In  the  same  suit  and  should 
be  joined,  unless  completely  insolvent  at  the 
time;  and,  to  excuse  the  omission  even  for 
this  cause,  there  must  be  averment  and  proof 
of  Insolvency,  unless  admitted  by  defendants. 

The  circuit  court  should  therefore  have 
sustained  the  demurrer  on  the  ground  of 
want  of  necessary  parties.  All  persons  In- 
terested In  the  subject-matter  of  the  litiga- 
tion, where  rights  may  be  affected  by  the 
final  decrees,  should  be  before  the  court  to 
the  end  tbat  complete  justice  may  be  done 
and  the  litigation  may  be  final  and  conclu- 
sive. Deeming  this  defect  as  to  parties  ma- 
terial, nothing  need  be  said  touching  the 
merits  of  the  case  as  presented  to  the  court 
for  final  decree.  The  case,  as  presented  on 
final  hearing,  was  not  perhaps,  in  some  re- 
spects, fully  sustained  by  proof.  But  the 
court's  finding  does  not  preclude  plaintiff 
from  an  effort  to  charge  Oie  estates  of  other 
obligors  on  the  bond. 

We  therefore  reverse  the  decree  of  Novem- 
bra:  10,  1910,  sustain  ttie  demurrer,  and  re- 
mand the  canoe. 
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(W.Va. 


(TO  W.  Vi.  78) 

SIATiai  T.  BILBIZ  at  aL 
(SopraM  Omrt  of  i^peab  of  Waat  TlrglBfau 

Oct  28.  191&) 

rSyllobw  hp  the  Oowrt.) 
HusBARD  Ain>  Wot  (I  187*)— WiFi'B  Sbfa- 

3UTB  EBTACT  ■  SiTT  OF  BUIXT. 

A  contract  br  a  married  woman,  Uving  witb 
her  haaband,  for  the  aale  of  her  real  estate,  to 
be  enforceable,  mnBt  not  onlj  be  in  vritlog,  bat 
■ixned  and  acknowledged  by  both  of  them. 

[Bd.  Note.— For  other  easea,  lee  Huiband 
udjmf^  Gent  Die.  H  m?^:  Dec.  Dig.  f 

Appeal  from  Clrcnlt  Cotirt,  Pocahontu 
Connty* 

Adion  1^  Mary  F.  Slaven  agaliut  J.  W. 
Blley  and  otben.  From  a  Jadgmmt  for  de- 
fendants, plaintiff  appeals.    Berened  and 

remanded. 

Price,  Osoiton  &  Horan  and  T.  8.  McNeel. 
all  of  Marllnton.  for  appellant  L.  M.  Me- 
GllntU^  of  Marllnton.  for  appellees. 

LTNOH,  J.  Tba  plainttfi;  by  bill  to  wbSch 
Iwr  brother,  3.  W.  BUey,  and  the  diUdren  of 
a  deceased  sister,  are  the  (oily  parties  de- 
fendant, asks  partition  of  IfiO  acres  of  land, 
set  apart  In  1868  as  dower  of  her  mother, 
who  resided  thereon  nntU  her  death  In  1906. 
OAe  brother  denies  her  rl^t  to  partition, 
and,  as  ground  therefor,  alleges  a  written 
contract  with  her  In  1871  1^  whi^  as  he 
claims  she  agreed  to  conTey  to  him  her  inters 
est  for  9400,  and  with  whi(A  he  asserts  oom- 
pUanoe  on  his  part  and  refnsal  hor  to  e^ 
ecnte  to  him  a  deed  In  accordance  with  ttke 
agteunent  He  does  not  however,  pny  any 
afflrmatlTe  relltf  by  spedflc  peifoimanc& 
The  court,  on  final  hearing,  dtomlased  the 
bllL 

The  sole  Question  on  this  appeal,  therefore, 
Ib  whether  the  def^iee  by  J.  W.  BUey  Is 


safltdenflr  estahUdied  to  bar  plalntUTs 

rli^t  to  partition,  even  U  vroperty  pleaded. 
While  he  does  allege  that  the  contract  with 
his  sister  was  In  writing  and  that  her  hus- 
band joined  with  her  therein,  he  does  not 
prove  that  Mthw  of  them  signed  and  ac- 
knowledged It;  as  regolred  hf  section  3,  c 
66,  Code.  Therefore,  without  detailing  tlie 
evidence,  these  facta  alone  determine  tb» 
case  advwady  to  tte  ^eose  so  asserted  by 
defendant 

The  declfllODs  of  this  conrt  firmly  estabUsb 
the  principle  that  a  married  woman,  Urine 
wits  her  hosband.  can  neither  sell  nor  ood- 
vey  her  real  estate  ezc^t  in  the  manner 
prescribed  hy  the  statate  dted— by  deed  or 
contract  In  writing,  signed  and  acknowl- 
edged by  her  and  her  husband.  Otherwlsew  tt 
Is  Ineffectual  tor  any  purpose  even  wbow 
the  purchaser  hsa  perfbrmed  his  part  of  tlw 
agreement  and  la  in  possessbm  of  the  karil 
sold.  McMuIlen  t.  Eagan,  21  W.  7a.  238; 
246:  Watson  v.  Ulchad,  21  W.  Ta.  668,  S71; 
Moore  Xilgon,  22  W.  Ta.  282,  286;  Bose- 
nour  T.  Bosenoar,  47  W.  Va.  064,  S67,  CEOa; 
36  S.  IL  018 ;  Amldc  r.  XlDls,  68  W.  Ta.  421, 
44  8.  B.  257;  ^pson  t.  Bcd<ditf,  01  W.  Va. 
157, 56  a  B.  2U;  Pickens  t.  Stout,  67  W.  Va. 
422,  426,  68  S.  a  864;  Wiseman  t.  QilaUn 
78  &  B.  107,  IIOl  See,  also,  Bedford  t.  Car- 
wUe^  IS  W.  Ta.  672,  669,  682;  Land  Go.  t. 
Laldley,  82  W.  Ta.  184,  9a]B.61,  3L.B.A. 
826.  25  Am.  St  797;  Ballw^  Gol  r. 

Honaker,  66  W.  Ta.  136.  «6  B.  a  104^  27  L 
B.  A.  (N.  S.)  388. 

The  conclusion  Is  that  the  court  erred  In 
dismissing  the  bill  on  final  hearing.  The 
decree  of  December  2t,  iSOit,  is  tJieretore  ra- 
vened, and  the  cause  rananded  for  furtlier 
proceedings  therein.  In  accordance  with  th« 
principles  her^  announced  and  oUierwlaa 
according  to  law. 
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016  Ta.  BK) 

DIOKBINSOX  et  aL  t.  RAMSEY  et  al. 
(Sapr«me  Court  of  Appeals  ot  Virginia.  Not.  20,  ISU.) 

1.  AiiTBBATioit  or  lH8TBtnantTB  (I  tt*)— BrmaHOB— 

Id  a  ault  wbervln  oomplalnanta  charged  tbat  a 
deed  ceQTerlng  land  to  tbalr  mother  for  llfo  vltta 
remainder  to  tbemaelTea  vaa  despoiled,  mutilated, 
and  dianged  after  Its  execution  and  before  Its  re- 
cording br  atrlblsg  oat  tb«  grant  ol  the  remainder, 
clear,  oogent,  and  ooBTineliiK  nidenee  In  support  of 
such  aUegatlona  was  required. 

fSUL  Note.— For  other  caaee,  eee  Alteration  ot  In- 
struments, Oent  Dig.  H  2S8-K3 ;  Dec.  Dig.  S 

2.  Prattd  (I  4t«>— BviDBNO— Sirmciziicx. 

Fraud  must  be  olearlr  alleged  and  prored,  an 
ereiT  presomptloB  la  In  UTOr  of  Innooeaee  and  not 

or  gBitt. 

[Ed.  Note.— Tor  other  caaaa,       Fraud,  Omt  Dig. 
n;  Dm.  DI*.  1  4L«] 

3.  Altkratxoh  or  iHBTBinaNTB  (I  2S*}— Rbubdibs. 

Where  a  deed  grantlsg  land  to  a  person  for  life, 
with  remainder  to  her  children,  vas  altered  after 
Its  execution  and  before  Its  recording  by  striking 
out  the  grant  of  the  remainder,  a  court  of  equity 
conld  grant  relief  to  Ot*  remaindermen. 

[■0.  NoM.~^r  otlMT  easaa,  M»  Alteratln  eS  In- 
stnnmnti.  Dee.  Dig.  I  XL*} 

4.  ALnnuncnt  of  iKaminoiiTa  (i  n*)— SmmrcDH- 
Wboht  and  Surj'luiBNcr. 

In  a  nilt  lAereln  oomplalnanta  claimed  that  a 
deed  oonreTing  land  to  tbelr  mother  for  life  with 
remainder  to  tbemMlvea  wea  altered  after  Its  exo- 
cuttoa  and  before  Its  recording  by  striking  out  the 
grant  of  the  remainder,  ertdence  AeM  InsuOlclent  to 
show  that  the  deed  when  orlglaallj  executed  was  as 
claimed  by  them ;  the  record  thereof  purporting  to 
conTey  a  tee  simple  to  the  mother. 

[Bd.  Note.— For  other  cases,  see  Alteration  of  In- 
stmmeDts,  Cent.  Dig.  H  SSB-U3;  Dec.  Dig.  {  29.*]  . 

Appeal  from  Oirealt  Court,  Russell  County. 

Suit  by  Carles  Ramsey  and  othera  agaioBt 
Caroline  Dickensoo  and  otnenL  From  a  decree 
for  complainants,  defendants  appeal  Beversed. 

Ronth  ft  Ronth,  of  Lebanon,  Tlcars  &  Peer?, 
of  Wise,  and  R.  S.  Graham,  of  Norton,  for  ap- 
pellants. W.W.  Bird,  of  Lebanon,  for  appellees. 

KEITH,  P.  The  bill  in  this  case  la  filed  hj 
the  children  of  Eliza  Ramsey,  and-  in  it  they 
set  out  the  following  case;  That  Polly  Ramsey, 
their  grandmother,  deed  date  July  26,  1884, 
conveyed  to  thete  mother,  during  her  life,  and 
at  her  death  to  themseWeB  aa  her  children.  In 
fee,  a  tract  of  land  containing  ICO  acres,  in 
Russell  county,  with  reservation  of  a  life  es- 
tate to  the  grantor,  and  granting  also  a  Ufe 
estate  to  WiTiiam  Bamaey,  the  father  of  com- 
plainants; that  the  purpose  of  the  said  deed 
was,  after  tjie  reservation  of  a  life  estate  in 
Polly  Ramsey,  to  convey  the  said  tract  of  land 
to  tiieir  mother  for  life,  with  a  life  estate  to 
their  father  in  case  be  should  survive  tbeir 
mother,  and  then  to  complainants,  as  the  cbil- 
dren  of  EHsa  Ramsey,  In  fee  simple  absolute: 
that  what  purports  to  be  this  deed  is  of  record 
in  the  clerk's  office  of  Russell  county,  and  a 
copy  of  it  la  exhibited  as  a  part  ot  the  bill. 
The  oomplalnanta  charge,  however,  that  this  is 
not  a  true  record  ot  the  deed  as  executed  by 
their  grandmother,  Polly  Ramsey,  as  this  deed 
contains  no  reference  to  themselves  as  the  cbU- 
dren  of  Ellaa  Ramsey ;  that  portion  of  the  deed 
having  been  firandulently  blotted  oat  after  the 
death  of  their  grandmother  and  before  the  deed 
waa  admitted  to  record.  The  bill  alleges  tbat 
the  deed  was  altered  by  striking  or  blotting^  out 
of  it  ao  much  as  referred  to  the  children  of  Eliza 
Ramsey,  and  passed  to  them  the  fee-simple  es- 
tate in  the  land  in  remainder,  and  tbat  the 
fraud  was  perpetrated  for  the  purpose  of  en- 
abling their  father  and  mother  to  convey  a  fee 
nimple  in  the  land  to  the  purchasers  thereof. 
The  bin  further  charges  that  after  the  deed 
had  been  altered,  their  father  and  mother  con- 
vejeA  the  land  In  dispute  to  divers  persons,  and 
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these  grantees  and  their  alteneca  are  made  par- 
ties defendant. 

The  answers  of  the  defendants  deny  every 
material  allegation  in  the  bill,  and  upon  the 
issues  thus  made  many  witn^ses  were  exam- 
ined,  the  case  was  heard  and  the  decree  ren- 
dered in  accordance  with  the  prayer  of .  the 
bill,  and  is  before  us  for  review  upon  an  ap- 
peal awarded  by  one  of  the  judges  of  this  court. 

The  law  applicable  to  such  cases  has  been 
recently  and  frequently  Uie  subject  of  consid- 
eration  by  this  court 

In  Thomas  v.  Ribble,  24  S.  B.  241,  2  Va. 
Dec.  321,  this  court  said:  "Where  the  instru- 
ment rises  to  the  dignity  and  Importance  of  a 
muniment  of  title,  every  principle  of  public 
policy  demands  that  the  proof  of  Its  former 
existence,  its  loss,'  and  its  contents,  should  be 
strong  and  conclusive,  before  the  courts  will 
establish  a  title  by  parol  testimony  to  property 
which  the  law  requires  shall  pass  on^  by  deed 
or  will.  Tbat  courts  of  equity  bare  the  juris- 
diction to  set  np  lost  deeds  and  wills,  and  estab- 
lish titles  under  them,  can  certainly  not  be  de* 
nied ;  bat  it  is  a  dangeroos  Jurisdiction,  and  so 
pregnant  with  opportunities  of  fraud  and  injus- 
tice tbat  it  will  not  be  lightly  exercised,  nor  ex- 
cept upon  the  clearest  and  moat  stringent  proof. 
•  «  *  It  is  the  policy  of  the  law,  adopted 
with  a  view  to  prevent  frauds,  tbat  title  to  lands 
shall  pass  only  Dy  written  instruments;  and  the 
difference  is  more  in  name  than  in  fact  be- 
tween giving  effect  to  a  parol  conveyance  of 
lands  and  establishing  a  tioe  to  lands  under  an 
alleged  lost  deed,  upon  parol  testimony  of  its 
contents  and  loss,  unless  the  v^oot  be  clear  and 
conclusive.  Certainly,  the  opitortunitles  for 
fraud  are  Just  as  great  in  the  one  case  as  in 
the  otber."  See.  also.  Barley  t.  Byrd,  95  Va. 
816,  28  S.  E.  329. 

liiomas  V.  Ribble  has  been  cited  with  ap- 
proval by  this  court  in  numerons  cases,  the  most 
recent  of  which  is  that  of  McLin  t.  Richmond, 
114  Ya.  244,  76  8.  E.  301. 

[I]  The  case  before  ns  is  not  that  of  a  lost 
deed,  but  the  charge  Is  that  the  deed  as  origi- 
nally executed  has  been  so  despoiled,  mutilat- 
ed, and  changed  since  its  execution  by  the  gran- 
tor as  to  amount  to  a  forgery. 

[2]  It  is  a  fundamental  principle  of  law  that 
fraud  must  be  clearly  alleged  and  proven.  Ev- 
ery presumption  is  in  favor  of  Innocence  and 
not  of  guilt.  Bnitleby  v.  Harvey,  93  Va.  445, 
26  S.  E.  225;  Schoemaker  v.  Chapman  Drug 
Co.,  112  Va.  612,  72  S.  E.  121;  Johnson  v.' 
I^cas,  103  Va.  36,  48  8.  B.  497.  But  the 
citation  of  authority  for  go  damentary  a  propo- 
sition is  wholly  BuperflnouB. 

To  the  same  effect  is  the  law  as  to  lost  In- 
struments, and  every  consideration  of  policy 
which  influences  the  courts  to  require  clear  and 
convindng  pnxtf  in  sneh  eases  •ppliM  with  full 
force  to  the  em  before  ns. 

[3]  There  is  no  question  as  to  the  Jurisdic- 
tion of  the  courts  to  grant  the  relief  prayed 
for  by  plaintiffs,  but  the  proof  must  be  dear, 
cogent,  and'  convincing. 

[4]  A  careful  exandnatloa  of  the  testimony 
in  this  case  satisfies  us  that  It  falls  for  short 
of  the  degree  of  proof  which  the  law  requires. 
There  is  no  occasion  to  impugn  the  sincerity 
and  veracity  of  the  witnesses.  Thef  are  igno- 
rant people,  speakinir  of  transactions  which  oc- 
curred more  than  25  years  ago.  One  of  the 
principal  witnesses,  Mrs.  Kiser,  testified  in  chief 
that  she  bad  seen  the  original  deed,  of  which 
that  filed  with  the  bill  i>urports  to  be  a  copy, 
at  her  father's  house,  with  whom  it  had  been 
left  for  safekeeping,  and  that  the  original  deed 
was  "to  Eliza  Ramsey,  and  to  her  children, 
and  to  William  Ramsey  a  lifetime  estate."  Up- 
'  on  cross-examination  she  says.  In  answer  to 
the  question,  "Do  yon  know  or  not  whether 
the  deed  yon  saw  is  the  one  in  controversy?" 
"I  do  not  know  it  but  I  believe  ft  froQi  what 
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people  say.  Q.  Ton  do  not  know,  as  I  antler- 
stand  yoa,  wbether  the  deed  yoa  saw  at  your 
father's  house  is  the  ooe  in  .controversy?  A. 
No,  sir;  I  do  not  know,  bat  it  appears  to  me 
that  it  muBt  be  that  way."  And  again :  "Tou 
do  not  andertake  to  say  that  the  deed  yoa  saw 
was,  the  same  as  the  deed  in  controversy  to- 
day? A.  I  do  not.  I  do  not  know  it,  but  I 
believe  it  awful  strong.  Q.  How  do  yon  hap- 
pen to  believe  It  bo  awful  strong?  A.  Fnun 
What  people  Bay.    Bill  said  it." 

Another  witness  for  the  plaintiffs,  Joseph 
Fraley,  testifiea  that  after  Folly  Ramsey's  death, 
when  negotiations  were  goine  on  for  a  sale  of 
a  part  of  this  land  to  one  Hensdill,  he  heard 
the  contents  of  this  deed  discnssed,  and  that 
HenadiU  wai  txAA  by  William  Z>ickenson,  with 
Vhom  he  advised  with  respect  to  the  title,  to 
take  the  deed  back  to  Barnett,  by  whom  it  bad 
been  written,  "and  have  it  doctored  on,"  for 
if  he  should  buy  it,  "them  heirs  would  give 
him  trouble,  and  that  the  deed  was  doctored 
and  returned  to  HenadiU  and  Di<Aen8on,  and 
then  Hensdill  bought  it"  Bamett  utterly  de- 
nies that  the  deed  was  ever  brought  to  him 
for  such  a  purpose,  and  it  is  only  adverted  to  as 
throwing  light  upon  the  general  chancier  of 
the  testimony  relied  on.  The  testimony  of 
both  Barnett  and  Amburgey  is  very  vague  and 
indefinite,  though  they  tioth  say  that  by  the  deed 
as  written  Eliza  Ramsey  was  to  have  a  life  eS' 
tate  and  at  her  decease  then  to  her  children. 

If  we  turn  to  the  deed  aa  recorded,  it  will 
be  seen  that  after  the  lapse  of  27  years  wit- 
nesses, however  honest  and  intelligent  (and 
these  witnesses,  however  honest,  were  certainly 
not  intelligent),  might  well  be  confused  and 
mistaken  with  respect  to  its  phraseology.  The 
first  clause  of  the  deed  recites  that  Polly  Ram- 
sey, in  consideration  of  the  natural  love  and 
affection  she  has  for  her  daughter,  Elixa,  doth 
grant,  with  general  warranty,  unto  her  a  cer- 
tain tract  of  land.  The.  second  clause  describes 
the  land  conveyed,  and  then  follows:  "Yet 
upon  the  following  conditions,  to  wit:  The 
said  Polly  Ramsey  first  reserves  to  herself  a 
life  interest  in  the  above  subscribed  lands  dur- 
ing her  natural  life,  then  the  aforesaid  lands 
go  to  Eliza  Ramsey  and  her  husband  William 
Ramsey  a  life  estate  and  full  control  of  thereof 
In  the  land  described  above  thereof,  with  all  the 
appurtenanceB,  forever."  It  may  be  that  it  was 
the  intention  of  the  grantor  that  Eliza  Ramsey 
and  her  husband  should  take  only  a  life  estate, 
and  that  the  scrivener  failed  properly  to  express 
that  intention;  but  that  Is  not  the  case  made 
by  the  pleadings,  nor  does  the  evidence  support 
it,  and  still  less  does  it  maintain  the  theory  of 
spoliation  and  forgery  with  that  certainty  which 
the  law  demands. 

For  these  reasons,  we  are  of  opinion  that  the 
decree  of  the  circuit  court  should  be  reversed. 

Reversed. 

WHITTLE,  J.,  absent 

(115  Va.  617)  =— *■ 

MAT  et  aL  v.  SHERRARD'S  LEGATEES  etaL 

(Supreme  Court  ot  Appeale  of  Virginia.  Nov.  SO,  U13.) 

1.  Wiu^  (H  IH,  761*)— Revocation— BsguBBTB  AMD 

Dbvisbb  Subject  to  Ademption. 
A  teatatrtx  gave  a  dwelling  hoaae  and  lot  to  be 
sold  and  equally  divided  between  two  grandoepbews. 
In  anotber  clause  aba  provided  tbat,  tn  the  event 
of  tbe  death  of  one  of  sucb  grandnepbews.  sbe  willed 
one-balf  ot  gucb  bouse  wben  sold  to  a  grandalece.  A 
codicil  stated  tbat  she  bad  sold  sach  bouse,  and  In- 
vested tbe  proceeds  In  two  otber  bouses  and  Iota.  Held. 
tbat  tbe  gift  to  tbe  grandnepbews,  wbether  treated 
as  a  gift  ot  tbe  bouse  and  lot  Itself,  or  as  a  gift  of 
the  proceeds  of  a  sale  thereof,  was  a  specific  legacy 
or  device,  and  In  either  case  was  revoked  by  tbe  sale 
ol  tbe  house  and  lot  by  the  testatrix  In  her  lUetime. 

LBd.  Note.— For  other  eases.  Bee  Wills,  Cent  Dig. 
II  4S1-489,  im;  Dec.  Dtg.  H  IH  751.«] 

1  WlLLB  (I  TSO*)— IdHUCIBB— SPECmc  lAOACnS. 

A«  a  general  rule,  a  legacy  will  not  be  con- 
strued as  specific  unless  It  appears  clearly  to  have 


been  so  Intended,  and  whether  or  not  !t  fs  siterlflc 
depends  wholly  upon  the  language  ot  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills.  CeaL  Dig- 
H  193S.  1S37:   Dec  Dig.  |  750.'] 

5.  WnOiS  (H  1M>  767*)— RivocATioif— DiaroaiTioM  or 
Subject  bt  Devi  be  ob  L^oact. 

Tbat  a  tflstatrlz,  who  gave  a  house  and  lot  to 
be  sold  and  equally  divided  between  two  grand- 
nephawB.  and  who  thereafter  sold  such  bouse  and 
lot  and  Invested  tbe  proceeds  la  part  In  otber  real 
esUte,  stated  In  a  codicil  to  tbe  will  that  she  had 
sold  such  bouse  and  lot  and  Invested  a  portion  at 
the  proceeda  In  otber  real  estate,  did  not  prereat 
a  revocatloa  or  ademption  of  the  devise  or  bequest, 
since  ademption  depends  upon  a  rule  of  Imw,  aud 
not  upon  the  Intention  of  the  testator. 

[Ed.  Note..— For  otber  cases,  see  WOJa,  Cent.  Dig- 
SS  4SI-4S>.  lffi6-lMt:  Deo.  Dig.  H  IM,  717.*] 

4.  WILLS   (t  Ml*)— ComTBinmoii— iKTBNTtOBc  or 

Tbstratbix. 
A  testatrix,  after  giving  a  |600  oertlficste  In  a 
colrporatlon  to  bs  equally  divided  between  twf» 
grandnepbews,  stated  tbat  sbe  had  also  a  tl.W 
certificate  In  the  same  corporation  on  wblcb  no  In- 
terest bad  iMen  drawn,  and  added:  "See  tbat  It  Is 
drawn  by  check.  That  I  wish  to  go  to."  Seld,  that 
the  provision  as  to  this  last-mentioned  certillcata 
was  BO  vague  and  Indefinite  tbat  It  could  not  be  de- 
termined with  any  degree  of  certainty  what  the  tes- 
tatrix meant,  and  hence  It  passed  under  tbe  residn- 
arr  clause,  aince  there  was  no  such  manifest  or  clear 
intent  to  ^e  It  to  tbe  legatees  ot  tbe  $800  certlfloatlo 
as  would  antltorlse  the  court  to  enbstltnte  "too"  ft>r 
"to,"  or  to  give  "to"  the  meaning  of  "too." 

[Ed.  Note.— For  otber  eases,  see  Wlll^  CenL  Dig. 
g  SSO ;  Dee.  Dig.  I  4S1.*] 

6.  Wills    (I  481*)— Constbuction— iMTEimoH  or 
Tebtatkix. 

Where  a  tetsator's  intention  Is  manifest  from  tba 
whole  will  and  surrounding  clrcumBtances,  but  la 
endangered  and  obscured  bj  Inapt  and  tnaccnrata 
ipodes  of  expression,  tbe  language  used  wlU  t>e  aott- 
ordinated  to  tbe  Intention,  and  to  give  effect  to 
such  Intention  ooe  word  may  be  substituted  for  an- 
other; but  words  cannot  be  rejected,  supplied, 
transposed,  or  aubstltuted,  unless  tbe  teetator'a  in- 
tention is  clear  or  manifest  from  tbe  context  and 
the  surrounding  circumstances, 

[Ed.  Note.— For  otber  cases,  see  Wills,  Cent.  Dig. 
S  980;  Dec.  Dig.  !  4S1.*] 

Appeal  from  Corporation  Court  of  StatmtoB- 
Suft  by  Maria  L.  Sherrard'a  ezecutor  msainst 
Maria  I>.  Sherrard's  legatees  and  others.  From 
the'  judgment,  J.  H.  May,  guardian  ad  litem  of 
certain  defendants,  and  otiiers  appeal.  Affirmed. 

Quarles  &  Pilson,  of  Staunton,  for  appellants. 
Timberlake  &  Nelson,  Robertson  &  Robertson, 
and  W.  H.  Landes,  all  of  Staunton,  for  appellees. 

BUCHANAN,  J.  [1]  The  principal  object  of 
this  suit,  which  was  brooght  by  the  ezecutor  of 
the  laat  will  and  testament  of  Mrs.  Maria  L. 
Sherrard,  was  to  have  a  construction  of  that  in- 
strument. The  wit!  is  one  of  considerable 
length,  containing  20  clauses  and  a  codicil. 
The  controversy  here,  however,  ia  only  aa  to 
the  construction  to  be  placed  apon  the  aeoond 
daase  and  a  portion  of  the  codicil.  The  provi- 
sion of  the  second  clause  Is  as  follows: 

"Second — I  give,  bequeath  and  devise  mj 
dwelling  house  and  the  lot  on  which  the  same 
stands,  situated  on  North  New  street.  In  Ibe 
city  of  Staunton,  Virginia,  and  now  known  by 
the  street  number  of  307  North  New  street,  to 
be  sold  and  equally  divided  between  Tate  Boys 
Sterrett,  of  Hot  Springs.  Virginia,  and  John 
Bishop  of  Charlestown,  West  Virginia,  great 
nephews  of  mine,  and  sons  of  Maria  B.  Sterrett 
of  Hot  Springs,  Virginia,  and  Margaret  Bishop 
of  Charlestown,  West  Virginia." 

The  only  other  portions  of  the  will  which,  it 
is  claimed,  throw  any  light  upon  the  meaninc 
to  be  given  the  clause  quoted  are  contained  !■ 
the  fifth  clause,  which,  after  making  certain  be- 
quests to  Margaret  Bishop,  a  greatniece  of  tbe 
testatrix,  provides  that,  'in  ue  event  of  tbe 
death  of  her  brother,  John  Bishopt  I  will  one- 
half  of  the  307  North  New  street  house,  when 
sold,  to  pass  in  fee  simple  absolnte  to  Margaret 
Bishop  of  Charlestown,  Wes^Viri^niaj-" 
tbe  codicil,  which  atatea 
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that  the  tettatifz  had  nld  tbe  hoase  No.  307 
North  New  street  for  $8,D00.  and  ioTested  |2,- 
650  thereof  in  two  houses  and  lotR  iu  the  city 
of  Roanoke,  which  were  worth  $3,000  at  the 
time  the  codicil  was  written.  The  trial  court  held 
that  the  devise  or  beqaest  made  in  tbe  second 
clause  was  specific  and  not  demonstrative,  and 
that  by  the  sale  of  house  No.  307,  mentioned, 
therein,  in  the  lifetime  of  the  teBt»triz  the  gift 
made  by  that  clause  was  adeemed  or  revoked, 
and  that  the  devisees  or  legatees  named  therein 
took  nothing  under  iL 

The  distinction  made  between  specific  and 
demoDBtrative  gifts  is  well  understood:  bat  it 
is  sometimes  mfficolt  to  determine  whether  a 
partfcular  gift  belongs  to  the  one  class  or  the 
other.  Definitions  of  these  two  binds  of  lega- 
cies are  found  in  the  decisions  and  text-books, 
Tarying  somewhat  in  phraseology,  hut  general- 
ly substantially  the  same  in  meaning. 

Mr.  Pomeroy,  in  his  work  on  Equity  Juris- 
pmdenee,  which  is  relied  on  largely  by  the  ap- 
pellants to  sustain  their  contention  that  the 
i^acy  in  gaestion  is  not  specific  but  demonstra- 
VTt,  defines  a  specific  legacy  as  "a  bequest  of 
a  specific  article  of  the  testator's  estate,  dis- 
tinguished from  all  others  of  the  same  kind,  as, 
for  example,  a  particular  horse,  or  piece  of 
plate,  or  mOney  in  a  certain  parse,  or  chart,  a 
particular  stock  In  the  pnblic  funm,  a  particu- 
lar bond  or  other  instrument  for  the  payment 
of  money."  Volume  3  (3d  Ed.)  S  1130.  He  de- 
fines "demonstrative  legacies'*  as  "bequests  of 
sums  of  money,  or  of  quantity  or  amounts  hav- 
ing a  pecuniary  value  and  measure,  not  in 
themselves  specific,  but  made  payable  primmilv 
ODt  of  a  particular  designated  fund  or  piece  of 
property  belonging  or  assnmed  to  belong  to  tiie 
tesUtor."    Same  volume,  S  1133. 

[2]  The  general  rule  is  that  a  legacy  will  not 
be  construed  as  specific  unless  it  appears  clear- 
ly to  have  been  so  intended  (Oorbin  t.  MHIs;  19 
Ont  [60  Va.1  438,  468),  and  that  whether  or 
not  it  is  specific  depends  wholly  upon  the  lan- 
snage  of  the  will  (3  Pom.  Eq.  Jnr.  i  1130). 

Tested  by  these  definitions  and  roleB  of  con- 
■troction,  to  which  class  does  the  gift  in  ques- 
tion belong?  The  language  of  the  second  clause 
is,  "I  give,  bequeath  and  devise  my  dwelling 
bouse  and  the  lot  on  which  the  same  stands" 
(describing  it  so  that  there  could  be  no  doubt 
about  its  location  and  identity)  "to  be  sold  and 
equally  divided  between"  tbe  beneficiaries  nam- 
ed. Whether  this  be  a  gift  of  the  house  and 
lot  itself,  and  the  sale  directed  was  merely  for 
the  purposes  of  partition  between  the  devisees, 
as  Uie  appellee  insists,  or  a  gift  <^  the  pro- 
ceeds or  fund  arising  from  the  aale  of  the 
house  and  lot,  there  can  be  no  question  that 
the  tiling  given  is  so  described,  pointed  out, 
and  identified  as  to  distinguish  it  from  all  the 
other  property  of  the  testatrix.  It  is  not  a 
gift  of  a  certain  sum  of  money  or  other  thing 
'payable  primarily  out  of  a  particular  desig- 
nated fund  or  piece  of  property."  There  is 
nothing  in  the  language  of  the  clause  or  of  the 
will  which  manifests  any  intent  to  give  tbe 
persons  named  in  that  clause  any  particular 
mim,  or  amount,  or  quantity,  to  be  paid  pri- 
marily out  of  the  proceeds  of  the  sale  of  the 
lioase  and  lot,  and,  if  for  any  reason  that  fund 
should  fail,  then  to  be  paid  out  of  the  general 
estate;  but,  on  tbe  contrary,  tbe  gift  is  either 
of  the  house  and  lot.  or  it  is  a  gift  of  the  fund 
suising  from  the  sale.  If  it  be  a  gift  of  the 
house  and  lot,  it  is  manifestly  a  specific  devise ; 
if  it  is  a  gift  of  the  fund  arising  from  the  sale 
directed,  it  is  equally  specific  as  it  seems  to 
na.  That  the  testatrix  intended  the  gift  made 
by  that  clause  as  specific,  either  of  uie  house 
and  lot,  or  of  the  fond  produced  by  its  sale,  is 
empbanzed  and  made  clearer,  if  possible,  by 
the  fifth  clause  of  her  will,  which  provides: 
"That  in  the  event  of  tbe  death  of  her  brother 
John  Bishop"  (one  of  the  beneficiaries  under 
the  second  clause)  "I  will  one-hidf  of  807 
North  NeV  »treet  house,  when  sold,  to  pass  in 
fee  simple  to  Margaret  Bishop.  •  •  •>• 


The  conclusion  that  we  have  reached,  that 
the  gift  in  question  is  specific,  and  not  demon- 
strative, is  fully  sustained  by  the  case  of  King 
V.  Sheffey,  8  Leigh  (35  Va.)  614,  in  which  the 
provision  of  the  will  construed  was  substantial- 
]v  the  same  as  that  now  under  consideration. 
In  that  case  the  testator,  after  having  given  to 
hie  wife  one-third  of  the  rents  and  profits  of 
his  Fincastle  property  for  life,  devised  and  be- 
queathed to  the  children  of  his  son  and  daugh- 
ter, Gonally  and  Nancy  Finley,  "one-half  of 
my  personal  property  in  the  county  of  Wash- 
ington aforesaid,  also  two-fifth  part  of  the  net 
proceeds  of  my  estate  in  FincasQe  aforesaid, 
which  is  to  be  sold  at  my  beloved  wife's  death, 
at  the  discretion  of  my  executors."  He  then 
gives  two  other  fifths  of  the  Fincastle  proper- 
ty to  Mitchell  and  wife,  and  the  remaining  one- 
fifth  to  Allen  and  wife.  Tha  testator's  estate 
in  Fincastle  consisted  of  several  houses  and 
lots,  which  he  sold  within  less  than  a  year  be- 
fore bis  death  upon  one,  two,  three,  and  four 
years*  credit,  and  he  was  the  owner  of  the  pur- 
chase-money bonds  at  tbe  time  of  his  death. 
The  question  in  that  case  was  whether  or  not 
the  devise  or  bequest  of  the  F^casde  estate 
or  its  proceeds  was  revoked  or  adeemed  by  the 
alienation  of  the  testator  in  his  lifetime.  Pres- 
ident Tucker,  in  delivering  the  opinion  of  the 
court,  said,  among  other  things:  "It  seems  to 
have  been  assumed  by  the  counsel  for  the  ap- 
pellee that  these  devises  of  the  proceeds  of  the 
Fincastle  estate  were  to  be  considered  as  lega- 
cies; but  it  was  very  properly  admitted  that 
as  legacies  they  came  within  the  description  of 
specific  legacies.  And  if  they  are  legadea  at 
all,  in  the  strict  sense  of  the  term,  they  are 
strictly  specific,  and  are  not  of  that  class  of 
legacies  of  money  or  quantity  which  are  said 
to  be  only  in  the  nature  of  specific  legacies,  and 
which,  if  the  fund  be  called  in  or  fail,  will  be 
paid  out  of  tbe  general  estate.  1  Roper  on 
Legacies,  169.  For  here  It  Is  dear  the  testa- 
tor bad  no  design  that  his  general  estate  should 
ever  be  charged  with  those  legacies.  ♦  •  • 
Moreover,  it  was  not  a  bequest  of  a  certain 
sum  (as  of  ^600)  chargeable  upon  tbe  land, 
which,  according  to  the  case  of  Fovrler  v.  Wil- 
loughby,  2  Sim.  &  Stuart,  854,  might  be  charg- 
ed on  the  general  assets,  if  the  land  failed ;  but 
it  was  a  devise  of  an  uncertain  interest,  which 
would  be  more  or  less,  according  to  the  price  for 
which  the  land  might  sell,  the  amount  of  which 
did  not  admitof  being  ascertained  except  by  sale." 

After  holding  that,  if  the  gifts  In  that  case 
were  treated  as  legacies,  they  were  specific,  and 
were  adeemed  by  the  alienation  of  the  E^ncastle 
estate  by  the  testator,  he  continues:  "To  come 
to  a  just  understanding  of  this  case,  however, 
we  must  consider  it  more  closely.  This  is  a 
case  of  a  devise,  and  a  devise  of  real  estate." 
After  giving  the  reasons  why  tbe  claim  in  quei- 
tion  was  a  will  of  real  estate,  and  citing  author- 
ities to  sustain  that  view,  be  says:  ^So  com- 
pletely, indeed.  Is  it  a  devise  of  the  land  to  the 
three  beneficiaries  that,  if  it  had  not  been  sold, 
Finley,  Mitchell,  and  Allen  might  now  by  their 
concurrent  act  demand  a  conveyance  of  the  land 
itself,  and  arrest  the  sale,  for  a  right  to  the 
whole  proceeds  of  tbe  estate  is  a  right  to  the  es- 
tate itself,"  After  citing  authorities  to  sustain 
that  view,  he  says :  "The  devise,  then,  bein^  of 
real  estate— that  is,  of  an  equitable  interest  in 
land— waa  revoked  b^  alienation.  This  principle 
is  too  plain  to  reqmre  support." 

An  attempt  is  made  to  distinguish  that  case 
from  this,  in  tbis,  that  in  the  one  the  propertji 
to  be  sold  is  specifically  designated,  and  in  the 
other  it  is  not  The  uct  that  the  testator  in 
King  v.  Sheffey  did  not  name  or  designate  each 
house  and  lot  which  he  directed  to  be  sold,  but 
described  them  as  his  "Fincastle  estate,"  where- 
as, in  this  case  the  property  is  specifically  des- 
ignated and  described,  does  not  affect  the  ques- 
tion under  consideration,  for  the  pr^gerty  was 
aa  fully  identified  in  the  one  case  avitf  the^th>l . 
er.  It  is  also  insisted  thBfaiKBi83<«vV.£Htd0e^^ 
contra^  to  the  weight  of  auUiority  bi  other  jun^ 
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dictlona,  la  M  very  old  case,  and  has  never  been 
dted  or  relied  on  by  this  court,  and  is  in  conflict 
with  Myers  v.  Myers,  88  Va.  131,  13  S.  &  346. 

If  the  gift  in  this  case  be  treated  as  a  devise 
«f  real  estate,  the  whole  current  of  authority  is 
that  tt  was  revoked  by  the  alienation  of  tbo 
bouse  and  lot  by  the  testatrix.  If  it  be  regarded 
as  a  bequest  or  legacy,  then  the  weight  of  author- 
ity  la,  it  seems,  in  favor  of  the  conclusion  reached 
by  this  court  in  King  v.  Sheffey.  The  text-books 
generally,  as  we  understand  them,  so  state  tbe 
rale,  and  the  decided  cases  saatain  that  statement 

In  discussing  the  subject  of  specific  legacies, 
Mr.  Roper,  in  his  work  (4  Am.  Ed.  p.  200),  says 
that:  If  a  testator  direct  his  freehold  or  his 
.leasehold  estates  to  be  sold,  and  dispose  of  the 
proceeds  in  such  a  form  as  to  evince  an  Inten- 
tion Co  bequeath  them  specifically,  the  testa- 
mentary disposition  will  be  specific,  the  money 
Is  snffidently  identified  and  severed  from  his 
other  property,  and,  since  he  has  sufficiently 
marked  his  intent  to  distribute  the  identical 
proceeds,  tbe  bequests  are  accompanied  with  all 
the  requisites  of  specific  legacies"— citing  Page 
v.- Leafingwell,  18  Vesey,  463. 

In  a  note  to  3  Pom.  Bq.  Jur.  S  1130,  at  p. 
2210,  it  is  said  that:  "Where  the  testator  deals 
with  specific  property  belonging  to  himself,  not 
by  giving  legacies  or  sums  of  money  out  of  it, 
but  by  dividing  and  apportioning  out  the  very 
property  itself,  or  the  proceeds  of  it,  if  it  is  di- 
rected to  be  sold  and  converted  into  money,  then 
the  bequests  of  the  parts  thus  apportioned  among 
the  legatees  will  be  specific"— citing  Page  v. 
IieafingwelL  and  other  English  cases. 

Id  Redfield  on  Wills,  ft  is  said:  "A  distinction 
is  made  between  legacies  out  of  the  issues  of 
real  estate,  whether  resulting  from  sale  or  other- 
wise, and  legacies  merely  chargeable  upon  real 
estate.  In  the  former  case  it  has  been  regarded 
the  same  in  eSect  as  a  devise  of  a  specifu:  pro- 
portion of  real  estate,  and  consequently  as  creat- 
ing a  specific  devise,  the  same  as  if  a  portion  of 
tbe  real  estate  itself  had  been  devised.  2  Bed- 
field  on  Wills,  p.  145. 

In  18  Am.  &  Eng.  Enc.  Law  (2d  Kd.)  p.  716, 
It  is  said :  "A  gift  on  a  specific  thing  to  be  sold 
and  divided  in  certain  shares  among  several  per- 
sons is  a  specific  bequest."  Also  note  4,  p.  720. 
See,  also,  note  to  the  case  of  Weed  t.  H(we, 
Ann.  Cas.  1913C,  543,  646,  etc.,  where  Dumeroos 
cases  are  cited.  In  tbe  case  to  which  that  note 
is  appended,  it  was  held  that  a  will  directing  the 
executors  to  sell  tbe  testatrix's  property  situated 
in  the  state,  and  to  give  a  specified  part  of  the 
proceeds  to  her  husband  absolutely,  creates  a 
specific  legacy.  It  lays  down  the  rule  aa  general 
that  "a  gift  or  the  proceeds  of  the  sale  of  specific 
real  estate  or  chattels  is  specific." 

It  is  true,  as  contended,  that  King  v.  Sheffey 
Is  an  old  case,  and  that  it  has  never  been  cited 
by  this  court,  bo  far  as  we  know.  The  fact  that 
it  is  old  does  sot  affect  its  value  or  authority; 
that  it  has  not  been  cited  may  be  because  our 
Reports  do  not  contain  many  cases  involving  the 
question  of  the  distinction  between  specific  and 
demonstrative  legacies,  and  none  which  involve 
the  precise  question  involved  in  that  case  and  in 
this,  unless  it  be  the  case  of  Myers  v.  Myers,  88 
Va.  131,  13  S.  E.  346.  That  case  makes  no  ref- 
erence to  King  V.  Sheffey,  though  the  ot>inion 
seems  to  be  in  conflict  with  tbe  decision  in  that 
case.  The  opinion  in  Myers  v.  Myers  shows  on 
its  face  that  the  question  whether  or  not  the 
gift  in  that  case  was  specific  or  demonstrative 
was  not  very  fully  considered,  and  it  can  hardly 
be  supposed  that  it  was  intended  In  that  case  to 
overrule  King  v.  Sheffey  without  even  referring 
to  it,  its  reasoning,  or  the  authorities  upon  which 
it  was  rested— a  case  in  which  tbe  opinion  was 
rendered  by  President  Tucker,  one  of  the  most 
distinguished  jurists  that  ever  sat  on  this  bench, 
and  concurred  in  by  all  the  oUier  members  of 
the  court— Cabell,  Carr,  Brockenbrougb.  and 
Brooke. 

The  conclusion  in  King  v.  Sheffey  that  the 
sift  in  that  case  was  specific,  whether  treated  as 
a  dovlae  ot  real  estate  or  a  bequest  of  tbe  pro* 


ceeds  of  Ita  sale,  seems  to  ns  to  draw  tiie  trae 
distinction  between  i^ecific  and  demonstrative 
gifts  by  will,  and  is  m  accord  with  the  weigln 
of  authority,  and  sbonld  not  be  r^arded  as  hav- 
ing been  overruled  by  a  saboequent  case  which 
makes  do  reference  to  it,  and  in  which  tbe  qnes- 
tioD  docs  not  ainwar  to  have  been  earefnUj  ci»- 
sidered.  There  is  nothing  in  our  other  caaea  re- 
ferred to,  as  we  understand  tbem,  wbleh  la  not 
in  harmony  with  the  priniciplei  announced  in 
King  T.  Sheffey. 

Uaving  reached  the  coneludon  that  tbe  gift  in 
question  was  specific.  It  foUnrs  that  the  appel- 
lants can  take  nothing  under  the  second  claase 
of  tbe  will,  whether  the  gift  be  treated  as  a 
devise  or  a  bequest;  for  the  alienation  of  the 

firoperty  by  the  testatrix  worked  a  revocation 
f  it  was  a  devise,  and  an  ademption  if  it  was  a 
bequest  Liability  to  ademption  is  said  to  be 
tbe  most  distinctive  feature  of  a  specific  l^acy. 

In  Hood  V.  Haden,  82  Va.  688, 590,  it  was  held 
that  if  tlie  Identical  tiling  bequeathed  waa  not  in 
existence,  or  had  been  disposed  of  by  the  testa- 
tor, so  that  it  does  not  form  a  part  of  the  testa- 
tor s  estate  at  the  time  of  his  death,  the  legacy  is 
extinguished  and  the  legatee's  rights  are  gone. 
In  Skipwith  v.  Cabell's  Ex'r,  19  Grat  (60  Va.) 
758,  in  which  one  of  the  questions  was  wbetfier 
or  not  certain  stock  given  bad  been  adeemed,  it 
was  held  that  a  mere  nominal  or  formal  change  in 
the  thing  given  did  not  work  an  ademption.  In 
that  case  the  gift  was  of  "my  guaranteed  booda 
of  the  James  River  &  Kanawha  Company  to  be 
equally  divided  between"  the  beneficiaries.  Aft- 
er the  date  of  the  will  an  act  was  paased  which 
authorized  the  holders  of  tbe  bonds  of  that  com- 
pany, for  which  the  state  was  bound,  to  surren- 
der them  and  receive  in  lieu  thereof  bonds  of  the 
state  for  the  same  amount,  and  under  this  act 
tbe  testatrix  exchanged  her  guaranteed  bonds 
for  state  bonds,  which  abe  held  at  her  death. 
While  it  was  held  in  that  case  that  there  was  no 
ademptioa,  ft  was  upon  tbe  ground  that  tbe 
thing  given  bad  been  changed  in  name  and  form 
only  and  waa  substantially  the  same ;  bnt  Judge 
Joynes  recc^nizes  fully  the  generu  mle  that 
where  the  thing  given  is  not  in  existence  or  has 
been  alienated  the  bequest  Is  adeemed.  He  says : 
"Where  stock  specifically  bequeathed  baa  been 
sold  by  tbe  testator,  *  *  *  the  subject  of  tbe 
bequest  is  extinguished  or  anoibilatea;  nothing 
exists  upon  which  the  will  can  operate,  and 
the  legacy  is  adeemed  and  gone.  Bnt  'where  the 
thing  specifically  given  has  been  changed  in 
Dame  and  form  onV>  &nd  is  in  existence,  snb- 
staDtially  the  same,  though  in  a  different  sbape, 
•  •  •  it  will  not  be  •  *  •  adeemed  by 
such  nomhial  change.'  "   Page  796. 

There  are  cases  in  other  jorisdietlonB  which 
hold  that  the  sale  or  disposition  by  the  tesMar 
in  his  lifetime  of  the  thing  given  dMs  not  always 
work  an  ademption ;  but  they  are  contrary  to 
the  general  rule  (see  3  Pom.  Eq.  Jur.  |  1131. 
and  notes  2  and  3 ;  Slater  v.  Slater,  8  Ann.  Ca& 
141,  and  note  p.  144,  etc,  and  cases  mentioned), 
and  to  the  doctrine  of  our  own  dcciaions.  In 
King  V.  Sheffey  the  purchase-money  bonds  of 
the  property  directed  to  be  sold  and  tiie  proceeds 
divided  between  the  beneficiaries  belonged  to  tbe 
estate,  and  yet,  treating  tbem  aa  legacies,  ft  was 
held  that  toey  were  adeemed.  TUb  case  is  a 
stronger  one  for  the  ademption  of  the  bequest 
than  that,  since  in  this  case  not  only  was  the 
house  and  lot,  given  and  directed  to  be  sold  and 
its  proceeds  divided,  sold  during  the  lifetime  of 
the  testatrix,  but  the  proceeds  In  part  were  in- 
vested in  other  real  estate,  and  Uie  residue  <tf 
the  proceeds  otherwise  used  or  disposed  of. 

[3]  The  fact  that  the  testatrix  stetes  in  tiie 
codicil  to  her  will  what  she  had  done  with  tiw 
Steunton  property,  and  the  disposition  she  bad 
made  of  a  portion  of  tbe  proceeds,  does  not  af- 
fect tbe  question  of  ademption.  AdOBPtion  witii 
us,  and  generally,  depends  upCHi  a  rule  of  law, 
and  not  upon  the  intention  of  the  tKtetor. 
King  V.  Sheffey,  8  Leigh  (5S  Va.)  617;  Skip- 
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[4]  The  remaJnlnr  qtiestlOD  to  be  considered 
ia  whether  or  not  the  $1,400  certlfioate  of  stock 
mentioned  in  the  codicdl  was  bequeathed  to  the 
iippellaatfl,  Tate  Boys  Sterrett  and  John  Bishop. 

go  much  of  the  codicil  as  bears  upon  this  ques- 
tion is  In  the  following  laoguage:  "Since  then 
I  have  a  $800  hundred  certificate  CioTer  Manfc. 
Co.,  Clover  S.  Carolina  invested  May  lOtb,  1010, 
nt  7  per  cent^  Mr.'M.  L.  Smith,  Treas.  invested 
it.  I  wish  that  to  be  collected  and  equally  di- 
vided with  Tate  Boyi  Sterrett  of  Hot  Springs, 
Va.,  Bath  County,  son  of  Tate  Sterrett  and 
Maria  Boys  Sterrett,  niece  of  mine.  The  other 
34  half  of  property  I  mention  to  go  to  Jolin 
Bishop  of  Hagerstown,  Md.,  son  of  Mrs.  Mar- 
garet Smith  now  and  mother  of  John  Bishop, 
my  nieces  son  of  Hagerstown,  Md.  This  is 
change  must  be  I  liave  also  fl4  hundred  certifi- 
cate at  Clover  S.  G.  Manfc.  Co.,  M.  L.  Smith, 
Tres.  put  there  the  11th  of  April,  1910,  and  no 
interest  as  yet  drawn  at  7  per  cent  See  that  it 
is  drawn  by  checfa.   That  I  wish  to  go  to." 

It  ia  conceded  by  the  appellantt  that  if  "to," 
tiie  lost  word  in  uie  codicil.  Is  to  be  treated  as 
correctly  spelled,  the  clause  or  sentence  as  to  the 
f 1,400  certificate  ia  meaningless;  but  It  is  in- 
sisted that,  if  the  word  "to"  be  treated  as  in- 
tended for  the  adverb  "too,"  then  the  meaning 
is  plain.  The  last  proper^  beqneatlied  In  the 
codldl  immediately  before  tne  clause  in  gnestion 
was  precisely  the  same  kind  of  a  chose  in  action 
ns  that  disposed  of,  or  attempted  to  be  disposed 
of.  by  the  last  clause.  The  persons  to  whom  the 
9000  eertificatSk  mt  its  ptocseds,  is  ^ven  are  the 
same  persons  who  daim  that  they  are  .the  bene- 
ficiarieB  intended  under  the  last  clause.  If  It 
had  been  the  intention  of  the  testator  to  give 
botb  certificates  to  the  same  parties  and  in  the 
same  proportions,  why  was  it  not  done  in  one 
clause?  The  fact  that  she  did  not  so  dispose  of 
them  wonid  tend  to  show  that  she  did  not  In- 
tend to  give  the  $600  certificate  and  the  $1,400 
certificate  to  the  same  persons.  The  codicil  is 
wholly  in  the  handwriting  of  the  testatrix,  and 
she  was  the  owner  of  both  certificates  when  It 
was  written.  Instead  of  the  codicil,  taken  as  a 
whole,  showing  a  manifest  intention  on  the  part 
of  the  testatrix  to  give  the  $1,400  certificate,  as 
well  as  the  $600  certificate,  to  the  same  persons, 
it  shows,  as  it  seems  to  us,  an  intent  not  to  do  so. 

[5]  It  is  well  settled  tbat  where  the  testator's 
intention  Is  manifest  from  the  whole  will  and 
surrounding  circumstances,  but  is  endangered 
and  obscured  by  inapt  and  inaccurate  modes  of 
expreraion,  the  language  used  will  be  subordinat- 
ed to  that  intention,  and  in  order  to  give  effect 
to  such  Intention  one  word  may  be  substituted 
for  another,  as  it  asked  to  be  done  In  this  case. 
Brewer  v.  Opie,  1  Call  (5  Va.)  212;  East  v. 
Garrett,  84  Va.  623,  9  S.  B.  1112.  2  Minor's 
Inst.  (Ist  Ed.)  1114-1116;  40  Cyc  1399,  1401. 
But  the  right  of  the  court  in  construing  a  will 
to  mould  its  language  by  rejecting,  supplying, 
transposing,  or  substituting  words  only  exists 
where  the  testator's  intention  is  clear  or  mani- 
fest from  the  context  and  the  sutroundiog  cir- 
cumstances. 40  Cyc  1399,  1400  ;  2  Min.  Inst., 
1112,  1114. 1116,  and  authorities  cited.  But  in 
this  case  no  such  manifest  or  clear  Intent,  or  any 
intent  at  all,  appears  to  give  the  $1,400  certiU- 
cate  to  the  appellants,  as  would  authorize  the 
court  to  substitute  "too"  for  "to,"  or  give  "to" 
the  meaning  of  "too."  Indeed,  If  such  a  change 
was  made,  It  would  not  then  clearly  KgpeBX  that 
the  testator  intended  to  give  tlw  $1^KS0  certifi- 
cate to  the  appellants. 

We  are  of  opinion  that  the  corporation  court 
did  not  err  in  holding  that  the  clause  In  question 
is  so  vague  and  indefinite  that  it  cannot  be  de- 
termined with  any  degree  of  certainty  what  the 
testatrix  did  mean,  and  that  the  $1,400  certifi- 
cate passss  under  the  residuary  clause. 

Upon  the  whole  cas^  we  are  of  opinion  that 
there  Is  no  error  in  the  decree  complained  of, 
.and  that  It  must  he  afSrmed. 
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1.  BviDSNCB  (3  410*) — Joint  I ndob bemk kt— Aqbkb - 
uxNT  Bbtwebh  Inoorsbeb— Statutes. 

A  Bbowlng  aliunda  tbat  Joint  payees  ot  a  note 
Jointly  Indorsed  It  oa  an  agreement  of  oae  of  tbem 
to  Indamnily  tbe  others,  la  case  of  default  o(  the 
maker.  Is  not  prevented  by  the  last  sentencie  ct 
Negotiable  lutruments  Law  (Code  1901,  t  2841a)  I  68, 

{inmdfag:  "As  respects  oae  anotber  ladorMrs  are 
lable  prima  facie  la  the  order  la  which  they  in- 
4orM ;  bat  evidence  Is  admlaslble  to  show  tbat  as 
between  or  among  themselves  tber  liave  agreed  oth- 
erwise. Joint  payees  or  Joint  ladoneiB  are  desmed 
to  indorse  Jointly  and  ssversUy." 

[Bid.  Note.— For  oOer  eases,  see  Bvldenee,  Cent 
Dig.  SI  17S2,  ITMt,  UOO^  ISH,  U16,  ISU.  tm-mn  Dee. 
Dig.  S  420.«] 

2.  F&AUD8.  Statuts  or  (I  Zl*>— Faoioss  to  Am- 
swsR  roB  Debt  ov  AHOTHssr-iKDsuNnrr  Asbsx- 

MBMT  BSTWaSH  IMDORSKBS. 

Tbe  agreement  of  one  ot  several  lotat  accommo- 
dation Indorsers  ot  a  note,  whereby  he  Induced  tbe 
others  to  Join  In  tbe  Indorsement,  that  be  would 
iDdemnify  the  others  in  case  ot  default  of  the  maker 
of  tbe  note.  Is  not  wltbln  the  statute  of  frauds 
(Code  1904,  S  2840),  as  an  undertaking  to  answer  for 
tbe  debt  or  default  ot  another,  but  is  bis  original 
undertaking  or  promise  to  answer  for  bis  own  debt. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Statute 
of.  Cent  Dig.  t  IS ;  Deo.  Dig.  >  ZL*] 

Error  to  Circuit  Court,  Bath  County. 

Action  by  one  Lowman  against  L.  0.  Al- 
phln.  Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed, 

Geo.  A.  Bfirercomb,  of  Covington,  and  John 
W.  Stephenson*  of  Warm  Spiings;  for  plain- 
tiflf  In  error.  John  T.  Delan  and  H.  H.  Byrd, 
of  Warm  Springs,  for  defendant  in  error. 

;  KEITH,  P.  The  CltiKen^  NaUonal  Bank 
of  Covington,  Va.^  held  two  votes,  one  for 
$3,000  and  one  fbr  $S,00(^  drawn  b7  one  Gil- 
lespie and  made  payable  to  Alphin,  BIafc«y, 
and  Lowman  aa  joint  payees.  These  notes 
were  renewed  from  time  to  tlme,^tnit  ulti- 
mately went  to  protest  Suit  was  biong^t 
ni>on  them,  and  jndgmait  recovexed,  npon 
which  executions  were  Issued  and  placed  in 
tbe  hands  of  the  sheriff,  who  levied  upon  tbe 
property  of  Alphln,  Blakey,  and  Lowman. 
The  property  of  Lowman,  whldi  was  levied 
upon,  was  sold  and  brongbt  $988.91%  tliat  of 
Blakey  bron^t  $216,  and  the  balance  of  tbe 
Judgment  was  paid  by  L.  G.  Alphin;  Gilles- 
pie, the  principal,  having  in  the  meantime  be- 
come a  bankrupt.  Lowman  then  Instituted 
an  action  of  assnmpslt  against  Alpjiin  to  re- 
cover tbe  amount  which  he  had  psid,  and  a 
like  suit  was  instituted  by  Blakey. 

To  these  suits  Alphin  pleaded  nonassump- 
sit,  and  a  special  plea,  In  which  he  claimed 
that  Lowman,  Blakey,  and  he  were  joint  in- 
dorsers on  the  notes,  and  as  between  them- 
selves were  each  liable  for  one-third  of  the 
judgments  and  executions,  and  in  this  spe- 
cial plea  Alphin  set  up  the  amount  due  him, 
and  asked  that  Judgment  be  given  against 
Lowman  for  tbe  siim  of  $1,904.53%,  which  he 
claimed  he  had  paid  for  Lowman,  tbe  plain- 
tiff, on  said  executions. 


Affirmed. 

At  the 

trial  Lowman^^roT^  ({1.1^ 

•For  etlier  eaaaa  see 

same  topic  sad  saetiim  NUUBBR  la  Dee.  Dig.  A 

Am.  Dig.  Key-No.  Serlae  ft  Rep'r  Indenr 
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vskB  a  verbal  agreement  between  himself  and 
Blakpy,  on  the  one  band,  and  L.  C.  Alpbln,  on 
the  other,  whereby  Alphin  was  to  be  respon- 
sible as  between  the  indorsers  for  the  whole 
of  said  notes,  and  was  to  stand  liable  for  any 
amount  that  might  be  asserted  against  the 
plaintiff  by  reason  of  his  becoming  an  iu- 
dorror  opon  said  notes.  The  specific  promise 
was  about  In  this  form :  That  when  Alphln 
approadied  Blakey  and  Lowman,  and  re- 
quested them  to  become  Joint  payees  or  In- 
dorsers with  Mm  npon  the  note,  he  said  to 
tbem:  "Go  ahead  and  Indorse  it;  you  need 
not  be  uneasy;  Gillespie  is  all  right  If  he 
did  not  h&Te  a  thing,  you  will  never  hare 
a  dollar  to  pay  as  long  as  I  hare  got  a  dol- 
lar's worth  of  property." 

The  plaintiff  in  error  objected  to  the  ad- 
mission of  evidence  tending  to  prove  the  ver- 
bal promise  and  after  the  evidence  was  con* 
eluded  the  court  at  the  Instance  of  the  plain- 
ticr  gave  the  following  Instructlcm : 

"The  court  instructs  the  Jnry  that  they 
shall  find  for  the  plaintUf  If  it  has  been  prov- 
en by  a  preponderance  of  the  evidence  that 
on  or  about  April  26, 1006,  tbe  plaintiff  at  the 
request  of  the  defendant  Indorsed  the  notes 
of  G.  D.  GlUespie  for  $5,000  and  ^,000  In  or- 
der to  help  the  defendant  to  get  the  Gltlz«ii^ 
National  Bank  of  Covington,  Va.,  to  loan  said 
Gillespie  the  sum  of  f8,000,  and  that  at  the 
time  the  plaintiff  indorsed  the  said  notes  the 
defendant  represoited  unto  him  and  assured 
him  tliat  if  he  wonld  Indorse  said  notes  he 
would  never  have  to  pi?  a  cent  on  them  so 
long  as  he — the  defendant—owned  a  dollar's 
worth  of  property." 

Tin  plaintiff  In  error  objected  to  tbe  glv- 
ii%  of  this  instruction ;  and,  the  Jnry  having 
rendered  a  verdict  on  belialf  of  the  plaintiff, 
plaintiff  In  error  moved  to  set  it  aside,  which 
the  court  refused  to  do,  and  entered  tbe  Judg- 
ment which  is  now  b^ore  os. 

The  entire  defense  of  plaintiff  tn  error 
tunied  upon  the  question  whether  or  not  the 
promise  wliich  the  evidence  diows  that  he 
made  to  Blakey  and  Lowman,  and  whidi  In- 
duced them  to  become  payees  and  Indorsers 
of  the  notes,  Is  within  the  statute  of  parol 
agreements,  commonly  known  as  the  statute 
of  frauds. 

It  may  be  well  to  state  before  going  fur- 
ther that  while  both  of  these  notes  were 
originally  given  to  the  Citizens'  National 
Bank  oi  Covington.  Va.,  one  of  them>-t2ie 
$5,000  note — was  finally  transferred  to  tbe 
Bath  County  National  Bank;  but  this  cir- 
cumstance we  regard  as  inmiatexial,  as  the 
same  rights  and  duties  remain  in  the  parties 
to  the  transaction  when  the  note  is  in  the 
lumds  of  the  Bath  County  National  Bank  as 
attached  to  It  when  in  tlie  hands  of  the  first 
holder. 

Tb»  question  for  decision  is  whether  the 
promise  made  by  Alphln,  that  he  wonld  save 
Lowman  harmless  if  he  would  Join  him  as 
indorser  upon  the  note  drawn  by  Gillespie, 
is  within  the  statute  of  parol  agreements,  as 
btSag  an  undertaking  to  answer  for  the  debt 


or  defanit  of  another,  or  whether  It  la  an 
original  undertaking  or  promise  upon  tbe 
part  of  Alpbin  to  answer  for  his  own  debt. 

The  statute  reads  as  follows:  "No  action 
shall  be  brought  in  any  of  the  following 
cases:  •  •  •  rourth,  to  charge  any  per- 
son npon  a  promise  to  answer  for  the  debt, 
defeult,  or  misdoings  of  another;  •  *  • 
unless  the  promise,  contract,  agreement, 
resentatlon,  assurance,  or  ratiflcatlon.  or 
some  memorandum  or  note  thereof,  be  in 
writing  and  dgned  by  the  party  to  be  charg- 
ed thereby,  or  his  agent ;  but  the  considera- 
tion need  not  be  set  forth  or  expressed  In  the 
wilting,  and  It  may  be  proved  (wha«  a  eoa- 
sideratlon  is  necessaiy)  by  other  evidence." 
Code,  I  2840. 

[1]  It  is  earnestly  contended  the  plain- 
tiff in  error  that  tbe  decision  ct  this  ques- 
tion Is  controlled  by  section  68  of  the  Nego- 
tiable Instruments  Law  (Code  1904.  |  2841a), 
which  reads  as  follows:  "As  reqiects  one  an- 
other, indorsers  axe  liable  prima  focte  in  tlie 
order  In  which  they  indorse;  but  evidence  is 
admissible  to  show  that  as  between  or  among 
themselves  they  have  agreed  otherwise. 
Joint  payees  or  Joint  indorsees  who  Indorse 
are  deemed  to  Indorse  Jointly  and  severally** 
— the  contention  being  that,  the  statute  hav- 
ing declared  that  Joint  payees  or  Joint  in- 
dorsees who  IndOTse  are  to  be  deemed  as 
having  Indorsed  Jointly  and  severally,  no  evi- 
dence is  admlsfdble  to  show  a  different  order 
or  extent  of  liability;  but  to  this  argament 
we  cannot  accede. 

The  object  and  effect  of  that  section  la  bot 
to  give  statutory  force  to  a  ptlndite  already 
established. 

In  Bank  of  United  Stotes  Belme^  1  Grat 
(42  Va^  271,  42  Am.  Dec:  6S1,  the  law  upon 
this  point  is  thus  stated:  "The  legal  effect  of 
several  successive  indorsemento  is  that  eacii 
Indorser  has  a  zl^t  to  lo(A  for  indemnity  to 
all  tlie  indorsers  who  precede  him,  whether 
they  indorse  for  accommodaUoit  of  the  draw- 
er or  for  value  received,  unless  there  be  an 
agreement  aliunde,  different  from  that  evi- 
denced by  the  indorsements" — <dtlng  Chal- 
mers V.  McKurdo,  S  Munf.  (19  VaJ  252,  T 
Am.  Dec.  684,  and  Bank  v.  Yanmeter.  4  Band. 
(26  Va.)  653.  "By  a  Joint  indorsem^t,"  says 
the  same  case,  "for  accommodation  of  tbe 
drawer,  all  the  indorsers  are  cosuretitrs, 
bound  to  contribution;  and  if  such  an  In- 
dorsement had  been  made  In  this  cas^  B^me 
would  have  a  right,  by  virtue  thereof,  to  call 
on  the  others  to  share  the  burd«i,  unless 
there  was  an  agreement,  proved  by  evidoice 
aliunde,  that  be  should  bear  tbe  whole^  or 
more  than  an  aliquot  part" 

The  first  clause  (tf  the  section  under  con- 
sideration establishes  the  prima  fode  order 
in  which  indorsem  are  to  be  held  liable;  but 
ampng  themselves  they  are  permitted  to  show 
that  they  have  agi-eed  otherwise.  The  claaae 
with  respect  to  Joint  payees  or  J<dnt  Indor- 
sees was  added,  not  to  deprive  them  of  the 
right  to  prove  by  evldence^unde  that  they 
bad  made  an  agieemettt  Wm^l^^U^Biwa 
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which  Tmrfed  Oie  UaUUtr  Imposed  by  law. 
bat  we  thlnlc  out  of  abnodant  caution,  to 
negatlTe  the  conclnsloii  tiiat  th^  were  to  be 
liable  In  the  order  in  which  they  became  In- 
dorsers;  for  when  there  are  two  or  more 
Joint  indoraecBf  It  1^  of  course  apparent 
that  the  mere  affixing  of  their  dgnatures 
must  have  been  suecesslT^  <me  after  the 
other. 

[2]  The  principal  defense,  however,  Is  that 
the  promise  relied  upon  Is  within  the  statute 
above  quoted,  and  can  only  be  maintained 
when  evidenced  by  a  written  memorandum. 

It  is  amazing  how  language,  apparently  so 
plain,  should  have  been  the  cause  of  such  in- 
terminable controversy  and  contrariety  of 
opinion.  Among  the  earliest  cases  dealing 
with  the  subject  is  that  of  Thomas  v.  Cook, 
S  Bam,  &  a  728,  in  which  it  was  held  that 
such  ft  promise  was  not  within  the  statute 
and  could  be  proved  by  oral  evidence.  Short- 
ly thereafter,  In  the  case  of  Green  t.  Cress- 
well,  10  Adol.  &  E.  463,  a  contrary  conclusion 
was  reached,  and  Thomas  v.  Cook  was  over- 
ruled. The  conflict  between  these  two  cas- 
es has  led  to  the  diversity  of  opinion  which 
exists  among  the  states  of  the  Union;  and, 
without  a  particular  discussion  of  the  Eng- 
lish cases  which  have  followed  those  cited, 
it  may  be  conceded  that  subsequent  English 
decisions  have  settled  the  law  within  their 
Jurisdiction  In  accordance  with  Thomas  v. 
Cook.  It  may  be  farther  conceded  that  the 
American  cases,  in  number  at  least,  pre- 
ponderate upon  th9  same  side  of  the  con- 
troversy; but  among  the  cases  which  main- 
tain that  such  promises  of  indemnity  are 
not  within  the  statate  of  frauds  the  most 
discordant  reasons  are  given — reasons  as  Ir- 
reconcilable among  themselves  as  they  are 
to  those  given  In  cases  which  adopt  the  op- 
posite conclusion.  The  principal  controversy 
seems  to  be  waged  around  the  proposition 
whether  the  promise  of  indemnity  Is  an  orig- 
inal or  a  collateral  promise — whether  or  not, 
in  the  case  before  us,  the  promise  of  Alphin 
was  to  answer  for  his  own  debt,  default,  or 
miscarriage,  or  was  collateral  to  the  promise 
of  Gillespie  to  pay  the  debt  which  he  owed  to 
the  bank.  Without  doubt  the  primary  obliga- 
tion to  pay  the  debt  rested  upon  Gillespie.  If 
he  discharged  that  obligation,  the  debt  was 
satlsfled,  and  no  burden  was  imposed  upon  the 
sureties  or  Indorsers.  If  GUlesple  failed  to 
pay  the  debt,  then  the  obllgatiou  aroseb  and 
the  duty  devolved  upon  the  sureties. 

In  Wolverton  v.  Davis,  85  Va.  64,  6  S.  B. 
619,  17  Am.  St  Rep.  56,  the  question  was  be- 
fore this  court,  only  three  Judges  being 
present.  In  that  case  Thomas  K.  Davis  was 
elected  sheriff  of  his  county,  and  executed 
an  official  bond,  with  W.  W.  Davie  and  Sam- 
uel Wolverton  and  others  as  hla  saretieB. 
W.  W.  Davla  had  requested  Wolv^ton  to 
execute  the  bond  as  a  surety,  and  promised 
oral^  to  Indemnify  him  against  any  loss 
arising  from  the  suretyship.  By  reason  of 
tlia  defftult  of  the  ihezlfl,  Wolvwton  liad  to 


pay  a  sum  of  money  as  such  surety.  He 
sued  W.  W.  Davis  on  the  parol  promise  of 
indemnity  to  recover  that  sum.  At  the  trial 
he  offered  evidence  of  the  parol  promise, 
which  the  court  excluded.  There  was  a  Judg- 
ment fOr  the  defendant,  and  Wolverton  ap- 
pealed. The  Judgment  was  affirmed,  the 
court  resting  Its  opinion  chiefly  upon  Green 
T.  Cresswell,  10  AdoL  &  B.  453,  supra. 

It  appears,  therefore,  that  that  case  is  in 
principle  Identical  with  the  one  before  us. 
It  is  true  that  Wolverton  v,  Davis  was  with 
respect  to  the  liability  of  sureties  upou  a 
bond,  while  In  the  case  before  us  It  Is  as  to 
the  liability  inter  sese  of  indorsers ;  but 
the  same  principles  are  believed  to  apply  to 
both  cases. 

In  Smith's  Leading  Cases  (8th  Am.  Ed.)  p. 
538,  after  discussing  a  number  of  cases  bear- 
ing upon  the  subject,  it  Is  said:  "Amidst 
the  diversity  of  decision,  it  may  be  difficult 
to  discover  the  true  principle;  but  the  re- 
sult Of  the  authorities,  as  a  whole,  seems  to 
be  as  follows:  A  promise  by  a  stranger  to 
the  debt,  to  Indemnify  a  surety,  is  prima 
facie  within  the  statute,  because  the  prin-' 
cipal  Is  bound  by  an  Implied  obUgatlon  to  do 
that  which  the  promisor  agrees  to  do  express- 
ly,  aod  the  promise  is,  therefor^  really  to 
answer  for  the  default  of  the  prluclpat 
When,  however,  the  promisor  is  directly  or 
Indirectly  answerable  for  the  debt  Independ- 
ently of  the  promise,  any  engagement  which 
he  may  make  that  it  shaU  be  paid,  or  that 
the  surety  shall  not  be  comjwlled  to  pay  It, 
win  be  regarded  as  contracted  on  his  own 
behalf,  and  not  for  the  debt  or  default  of  an- 
other, in  the  sense  In  which  the  term  is  used 
In  the  statute." 

Now  In  the  case  before  us  the  promisor, 
Alphin,  Is  not  a  stranger  to  the  debt,  but  is 
answerable  for  the  debt,  independently  of 
the  promise  to  Lowman,  and  therefore,  when 
he  undertook  that  Lowman  should  not  be 
compelled  to  pay  It,  he  is  to  be  regarded  as 
contracting  in  his  own  behalf,  and  not  for 
the  debt  or  default  of  another.  ■ 

In  Barry  v.  Ransom,  12  N.  Y.  462,  Judge 
Denlo,  d^verlng  the  opinion  of  the  court, 
held,  after  dtlng  tiie  different  adjudications 
upon  the  p^t,  that  those  where  the  prom- 
isor was  himself  bound  for  the  third  person's 
default  are  nniforin  in  holding  that  the 
contract  is  not  affected  by  the  statute. 

In  Throop  on  the  VaUdlty  of  Verbal  Agree- 
ments, f  47^  after  an  exhanstlve  considera- 
tiott  of  the  eases  bearing  upon  the  question, 
it  Is  stated :  "As  tiie  result  of  the .  conflict 
of  authority  upon  this  question,  nothing  can 
be  regarded  as  definitely  settled,  except,  per- 
haps, that  where  the  promisor  and  the  prom- 
isee are  about  to  unite  In  an  instrument 
as  sureties  for  the  third  person,  the  promise 
to  indemnl^  Is  not  within  the  statute.  With 
respect  to  the  weight  of  argument,  the  side 
to  which  the  balance  pr^nderates  Is  even 
more  dlfflcnlt  to  discover.  If  the  <^ei^tiop., 
was  merely  whether  the  geaSi^^iSi^^^dA^l 
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statute  embracw  socli  cases,  probably  few 
lawrera  would  hesitate  to  «nswer  It  la  the 
afflrmatlTc." 

Treating  of  this  subject,  at  section  102, 
Browne  on  the  Statute  of  Frauds  (6th  Ed.) 
uses  the  followliig  language:  "It  would  be 
unprofitable  to  trace  the  course  of  the  Ameri- 
can decisions  here  cited.  It  has  manifestly 
resulted  in  the  rejection,  by  the  great  pre- 
ponderance of  authority,  of  the  doctrine  of 
Green  v.  Cresswell,  and  the  acceptance  of  the 
doctrloe  of  Thomas  T.  Cook,  a  result  reached 
after  much  TaclUatioD  on  the  part  of  courts 
of  the  same  state,  and  not,  it  most  be  con- 
fessed, by  reference  to  any  clear  and  satls- 
factory  ground  of  principle.  Indeed,  most 
of  the  decisions  which  reject  the  doctrine  of 
Oreea  v.  Cresswell  waive  altogether  the  ques- 
tion of  principle,  and  put  it  as  a  matter 
settled  by  authority  that  the  'promise  to  In- 
.  demnify*  Is  not  within  the  statute.  In  other 
cases,  it  is  put  upon  the  ground  that  the 
plaintiff  makes  his  engagement,  relying  upon 
the  defendant's  special  promise,  and  not  upon 
the'  third  party's  Implied  liability,  that  the  for- 
mer and  not  the  latter  is  the  foundation  of  the 
special  contract,  and  that  the  dedsire  ques- 
tion is  to  whom  credit  was  giren  by  the 
plaintiff.  But,  as  we  shall  have  occasion  to 
see  hereafter,  the  application  of  the  statute 
•  cannot  safely  be  determined  by  the  consldera- 
tlou  that  the  plaintiff  relied  upon  one  obliga- 
tion to  himself  rather  than  upon  another,  or 
even  that  he  relied  wboUy  upon  the  obllga- 
Uon  of  the  defendant's  special  promise,  giv- 
ing 'credit'  solely  to  him,  if  still  a  third  party 
was  really  liable  to  the  plaintiff  to  the  same 
extent" 

In  20  Cya  pp.  178,  179,  it  is  said:  "In 
England  it  is  practically  settled  that  if  one 
person,  at  the  request  of  another  and  on  his 
oral  guaranty  of  indemnity  against  loss,  as- 
sumes a  responsibility  for  the  discharge  of  a 
third  person's  obligation  to  a  fourth,  he  may 
recover  against  the  guarantor,  although  there 
la  on  the  part  of  the  third  person  a  coexist- 
ent implied  iriDligation  to  Indemnify  the  prom- 
isee; and  tlie  weight  of  author!^  in  this 
country  la  in  accordance  with  the  Bi^lish 
view.  In  many  states,  however,  a  contrary 
view  has  been  adopted,  and  a  promise  of 
Indemnity  given  under  such  circumstances 
la  held  to  be  within  the  atatuta" 

One  of  the  most  recent  cases  we  have  seen 
la  that  of  Bose  v.  WoUenberg,  81  Or.  269, 
44  Fac.  382,  39  Lw  B.  A.  378,  65  Am.  St  Bep. 
826,  In  whidi  It  is  held  that  a  contract  be- 
tween cosnretlea,  fixing  the  proportion  and 
extent  of  thdr  Boreral  or  correlative  liability 
as  between  themselves,  Is  not  within  the  stat- 
ute of  frauds.  The  court  in  its  opinion  said : 
"Seek  where  you  will  for  a  plausible  footing ; 
upon  which  to  found  the  obligation,  ao  as  ■ 
not  to  come  within  the  purview  of  the  stat- 
ute of  frauds,  the  distinction,  taken  In  Oieen  • 
T.  Cresswell.  of  Thomas  v.  Cook,  that  the ' 
promisee  became  likewise  bound  upon  tba , 
<d»Usation  with  the  promisor,  as  cosoretleB,  1 


and  for  this  reason,  if  not  also  tta  fb»  reucm 
upon  which  the  second  class  is  supported — 
that  it  is  not  an  undertaking  with  the  crttii- 
tor-— the  indemnity  Is  not  within  the  stat- 
ute, whether  adequate  or  not,  has  taken  deep 
hold  in  the  Judicial  mind,  and  the  undoubted 
weight  of  authority  in  this  country  is  ground- 
ed upon  it  Indeed,  the  doctrine  is  even  re- 
garded as  settled.  Mr.  Tbroop.  in  his 
treatise  on  the  Validity  of  Verbal  Agree- 
ments (section  474),  says :  'As  the  result  of 
the  conflict  of  authority  upon  this  question 
(speaking  generally  of  contracts  of  indemnity 
against  a  surety's  liability),  nothing  can  be 
regarded  as  definitely  settled,  except,  per- 
haps, that  where  the  promisor  and  promisee 
are  about  to  unite  In  an  Instrument  as  sare- 
tiea  for  the  third  person,  the  promise  to  in- 
demnify is  not  within  the  statute.'  If  one 
cosure^  can,  by  a  verbal  undertaking,  in- 
demnify another  in  whole  against  the  obliga- 
tion of  the  latter,  without  suffering  the  inter- 
diction of  the  statute,  he  may  also  in  part 
as  the  greater  Includes  the  less;  and  tbna 
it  is  that  cosureties  may,  by  contract  agree- 
ment or  understanding  between  themselves, 
limit  and  fix  the  proportion  and  extent  of 
their  several  or  correlative  liability,  and  it 
is  competent  to  establish  the  asreem^it  by 
paroL  So  we  conclude  that  it  was  competent 
for  the  plaintiff  and  defendant  to  enter  Into 
such  a  contract  or  agreement  as  Is  set  forth 
In  plaintiff's  complaint  and  Qie  fact  that  it 
is  not  in  writing  cannot  be  taken  as  an  ot>- 
JecUon  against  its  enforcemoit" 

Turning  for  a  moment  to  section  68  of  the 
Negotiable  Instruments  Law,  already  cited. 
It  is  to  be  observed  that  the  right  of  in- 
dorsers  to  show  the  order  and  extent  of  their 
real  liability  amoi^  themselves  is  recognized 
by  the  statute,  a  right  which  has  been  fully 
established  by  the  decisions.  See  Bank  v. 
Belrue,  supra.  And  speaking  of  this  prin- 
ciple, at  aecUon  475,  Throop  on  Verbal  Agree- 
ments says:  "It  cannot  be  restricted  within 
the  bounds  implied  by  the  rule,  that  several 
sureties  upon  the  same  instrument  may  regu- 
late by  contract  their  liability  to  contribn- 
Uon.  For  if  it  will  suffl^  to  defend  an  ac- 
tion for  contribution.  In  ravor  of  the  verbal 
promisor  against  the  promisee,  we  fall  to 
see  upon  what  principle  it  will  not  also  suf- 
fice to  maintain  an  action  in  favor  of  the 
promisee  against  the  promisor,  to  recover  the 
whole  amount  of  damages  which  the  plaintiff 
has  sustained  through  a  breach  of  the  verbal 
promise.  And  no  substantial  reason  la  pes^ 
ceived  why  the  right  to  maintain  such  an 
action  should  depend  merely  on  the  fact  that 
the  plaintiff  and  the  defendant  had  united 
in  the  execution  of  the  same  instrument" 

We  have  not  undertaken  to  dlscnas  tlia 
various  anthoxittea,  bat  have  contmted  our- 
aelvea  .with  statlnc  what  seemed  to  be  be* 
yoDd  question,  that  the  greet  wel^t  ct  aa< 
thority  baa  followed  the  BkigUah  decision 
of  Thomas  v.  Cook,  supra.  f^iMi^l^f^^ 
a  promise  of  Ini&fiii^bKik^atatMt'^Whidi 
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we  are  bet*  dwUnf  Is  not  wltbln  tlie  statute 

of  franda. 

There  are  cases  of  great  weight  that  hold 
to  the  contrary.  Among  the  most  notable 
are  May  v.  WllU&ms,  61  Mlsa.  125,  48  Am. 
Sep.  80;  Maoey  t.  Childress,  2  Tenn.  Ch. 
438;  Dranghan  t.  Bunting,  SI  N.  C  10; 
Blssig  T.  Brltton,  59  Mo.  204,  21  Am.  Bep. 
379;  HarUey  v.  Saudford,  66  N.  J.  Law.  627, 
CO  Aa  454.  65  U  B.  A,  206.  But  the  argu- 
ments pro  and  con  are  well  balanced,  and  the 
authorities  as  we  have  more  than  once  said, 
strongly  preponderate  in  favor  of  the  validity 
of  such  agreements.  We  have  not  deemed 
it  profitable  to  dte  or  comment  upon  the 
wilderness  of  cases  touching  the  subject  dis- 
cussed, but  have  been  content  to  ascertain 
and  to  state  in  what  direction  they  pre- 
ponderate. Those  who  desire  to  explore  the 
matter  stlU  further  will  find  them  duly  mus- 
tered and  arrayed  In  Browne  on  Stat  of 
Frauds  (5th  Ed.)  |  161c;  Throop  on  YaUdity 
of  Verbal  Agreements,  {fl  44<M73;  and  most 
recently  in  20  Cyc.  p.  178. 

TJpon  the  whole  case,  it  is  not  without  hes- 
itation that  we  have  reached  the  conclusion 
that  the  case  of  Wolverton  v.  Davis,  supra, 
must  be  disapproved,  and  the  judgment  of 
the  circuit  court  affirmed. 

Affirmed. 

Olfi  Va.  fiO) 

DATIS  V.  OOLB  BROS. 

OSnpreme  Court  of  Anwals  at  Ylxgiida. 
Nov.  aO,  1913.) 

1,  EVIDEHOB  (I  187*)— DoCOTOtNTB— B«8T  AHD 

Skcondjut  Evxdbncb. 

Evidence  held  to  show  that  an  instrameiit 
offered  in  evidence  was  an  original  and  not  a 
copy  and  therefore  was  not  objectionable  on  the 
ground  that  the  original  had  not  been  sufflciently 
aocounted  for. 

[Ed.  Mote.— For  other  cases,  see  Evidence, 
Cent  Dig.  f{  674,  675;  Dec  Dig.  {  187.*3 

2.  Afpeal  ahd  Ebbob  ({  1050*)— EvinaHQB— 
Pbejudics. 

Defendant  was  not  prejudiced  by  the  an- 
swer to  a  quesdon  where  ne  himaeU  testified  to 
the  same  fact 

[KA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  t|  1068,  lOSQ^  lQL63-llfi7, 
4166 ;  Dec  Dig.  1 1000.*] 

8.  WitNESjna  9  268*)— CBOBa-BzAiaNATEon— 

SCOFB. 

Where,  in  an  action  on  notes  for  the  price 
of  a  sawmilL  defendant  claimed  that  the  mill  had 
not  ^een  ddivered,  a  question  on  cToea-exami- 
nation  of  one  of  the  original  parties  to  the 
transaction  calling  for  the  amount  of  money  the 
witness  had  to  pay  for  the  mill  on  the  day  it  was 
advertised  to  be  sold,  where  he  got  the  money, 
and  what  be  did  with  it  was  proper. 

[SU.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  H  931-948,  959;  Dec  Dig.  |  268.*] 

4.  WlTITE88E8j|  830*)— OaOSB-DXAiairATION— 
EnDBNCB—FoUHDATEOn  lOB  lUPBAOHMBNT. 

In  an  action  on  notes  for  the  price  of  a  saw- 
mill, a  qaestion  asked  one  of  the  parties  to  the 
transaction  on  cross-examination  wliether  he  did 
not  give  one  of  the  plaintiff's  as  collateral  to  se- 
cure the  notes  sued  on,  a  note  signed  by  the  wit- 
ness' grandfather,  and  whether  the  latter  had 
not  afterwards  denied  his  signature  and  claimed 


that  the  note  was  a  forgeiT,  was  admissible  to 

lay  a  foundation  for  attacking  the  credibility  or 
the  witness. 

I  Ed.  Note. — For  othep  cases,  see  Witnesses, 
Cent.  Dig.  B  U06-U08;  Dec.  Dig.  |  S80.«] 
6.  SAI.E8  (I  858*)— Bboovbbt  or  Puo— Bvx- 

DENCK, 

In  an  action  on  notes  for  the  price  of  a 
sawmill  "ontfit"  a  letter  written  by  plaintiffs 
admitting  an  offer  to  throw  off  $150  if  defend- 
ants would  pay  the  whole  debt  and  declining  to 
take  the  "outfit"  off  defendants'  hands  showed 
on  its  &ce  that  it  related  to  the  transaction  in 
question  and  was  therefore  relevaat  and  admis- 
sible. 

i£}d.  Mote. — For  other  cases,  see  Sales,  Cent 
IS  1049-1055 ;  Dec.  Dig.  (  358.*] 

6.  Sales  (|  8S8*)— Achox  vob  Pbxo— Btx- 

DENCB. 

In  an  action  on  notes  for  the  purchase  price 
ot  a  sawmill  outfit  alleged  to  have  been  secured 
by  a  note  purporting  to  have  been  signed  by  d«- 
fendants'  gtandfathw  but  which  he  claimed  nev- 
er to  have  signed,  whether  one  of  the  plaintiffs 
handed  this  note  back  to  defendants  and  in  do- 
ing so  said  that  he  had  taken  the  note  to  de- 
fendants' grandfather  and  he  bad  repudiated  It 
and  said  It  was  a  forgery  was  relevant  and  prop- 
erly allowed. 

[Eld.  Note^For  other  cases,  see  Sales^  Cent 
Dig.  II 1019-1055;  Dee.  Dig.  |  85&*1 

7.  Sai^  (I  858*)— Aonon  ton  Pbiob— Evi- 
dence. 

In  an  action  on  notes  for  the  price  of  a 
•awmill  ontfit  a  question  asked  one  oi  plaintiffs 
as  to  his  knowledge  concerning  whether  defend- 
ant D.  sold  any  timber  to  his  codefendants,  S. 
Bros.,  to  which  the  witness  replied  tliat  he  un- 
derstood that  he  did  sell  a  quanti^  of  timber  to 

8.  Broa.  for  $2,000;  was  admissible. 

[Ed.  Note.--For  otter  cases,  see  Sales,  Cent. 
Dig.  H104»-l05a;  Dec.  Dig.  I  868.*]^ 

8.  Appeal  ard  Ebbob  (|  490*)— Bnx  or  Bx- 

OEPTioKS—S  uiTiciBif  CT— Review. 

A  bill  of  exceptions  to  the  admission  of  a 
letter  in  evidence,  stating  a  general  objection 
without  any  reason  thereior,  is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2296-^;  Dec.  Dig.  I 
409.*] 

Error  to  drcoit  Gonrt,  Ruasell  County. 

Action  by  Cole  Bros,  against  A.  W.  Davis 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendsnt  Davis  brings  error.  Afilrmed. 

W.  W.  Bird,  H.  L.  Eidd,  and  S.  B.  Qnlllen, 
all  of  Lebanon,  for  plaintiff  in  error.  Finney 
ft  "WiiBon,  of  Lebanon,  for  defendant  In  error. 

KEITH,  P.  In  this  cause  we  are  called  up- 
on to  review  the  proceedings  upon  a  Aotice 
filed  in  the  circuit  court  of  Russell  county 
by  Cole  Bros,  against  a  B.  Smith.  J.  E. 
Smith,  and  J.  W.  DavlSL  Neither  of  the 
Smiths  filed  any  plea,  so  that  Davis  la  the 
only  active  defendant  The  claim  against 
him  was  based  upon  three  notes,  each  for  the 
sum  of  1275,  part  of  a  series  of  six  notes, 
three  of  which  were  not  due  when  the  suit 
was  instituted  and  which  were  given  for  the 
purchase  price  of  a  sawmill  with  the  varlons 
attachments  belonging  to  It 

Davis  filed  a  special  plea,  which  Is  suffi- 
ciently stated  by  him  in  his  petition  as  fol- 
lows: That  Cole  Bros,  sold  to  Davis  "the 
sawmill  In  the  plea  described  In  consldera- 
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Uon  tbat  he  would  sign  and  assame  payment 
of  tbe  notes  sued  upon,  less  |150;  that  they 
failed  to  deliver  him  the  sawmill,  in  conse- 
quence of  which  he  was  damaged,  and  which 
damage  he  offers  to  set  off,"  etc. — to  which 
plaintiffs  replied  generally.  • 

The  petition  further  states  that  the  errors 
mainly  relied  npon  by  petitioner  to  obtain  a 
reversal  of  the  Jadgmrat  against  lilm  grow 
ont  of  rulings  made  by  the  Judge  In  the  ad- 
mission of  certain  letters. 

[1]  The  first  bill  of  exceptions  relates  to  a 
question  asked  the  defendant  J.  W.  Davis 
when  testifying  In  his  own  betialf.  After 
giving  in  full  his  version  of  the  transactloa, 
he  goes  on  to  say  that  H.  0.  Cole,  one  of  the 
defendants,  gave  witness  a  paper  at  Bristol 
certifying  that  he  (witness)  was  to  have  cred- 
it on  the  notes  for  $150;  that  witness  object- 
ed to  the  way  the  paper  was  written;  that 
Cole  said  to  witness,  "You  sign  the  notes  and 
I  will  deliver  the  mill,  put  you  In  possession 
of  tbenilll;"  that C(^e signed  the  paper;  that 
witness  objected  to  the  paper  and  did  not  ac- 
cept it  bat  took  the  paper;  that  Cole  said 
tbe  paper  would  give  witness  credit  tor  f  ISO, 
and  that  be  (Cole)  would  give  vritness  posses- 
sion of  tlie  mill,  and  that  he  would  come 
shortly  and  deliver  the  mill;  that  witness 
was  to  pay  $1,600  for  Qie  mill;  that  Hie  mill 
had  been  on  witness'  place  firom  May  until 
October;  that  it  bad  not  been  hurt;  that  wit- 
ness did  not  BniK)0Be  tliat  the  Coles  would 
charge  him  Interest  until  they  turned  him 
over  the  mill;  that  the  paper  above  referred 
to  was  written  by  H.  C.  Cole;  that  he  guess- 
ed that  the  paper  could  be  found;  that  H.  G. 
Cole  wrote  and  banded  hlra  a  paper  that 
looked  like  a  copy  of  the  paper  handed  him 
by  plaintltra  counsel;  and  tbat  be  (witness) 
thought  it  was  a  copy  of  the  paper  Cole  wrote 
and  banded  to  witness.  After  the  introduc- 
tion of  this  testimony  plaintiff's  counsel  of- 
fered to  read  in  evidence  to  tbe  Jury  said 
copy  and  avowed  that  plaintiff  would  prove 
by  further  evidence  the  paper  to  be  a  true 
copy,  which  is  In  the  words  and  figures  fol- 
lowing, to  wit: 

"In  consideration  of  J.  W.  Davis  Indorsing 
four  notes  for  $276  each,  dated  April  7,  1911, 
and  due  as  follows:  One  due  July  20,  1911, 
one  October  20,  1911,  one  January  20,  1912, 
and  one  April  20,  1912,  executed  by  C.  6. 
Smith  and  J.  K.  Smith  for  sawmill  outfit,  we 
hereby  agree  to  give  $160  credit  on  note  for 
$275  dated  April  7,  1911,  and  due  July  20, 
1912,  when  the  series  of  six  notes  executed 
for  the  sawmill  outfit  by  above  Smith  Bros, 
are  paid  In  full.  This  October  25, 1911.  Cole 
Bros." 

To  the  reading  of  this  copy  the  defendant, 
by  counsel,  objected;  the  court  overruled  the 
objection;  and  thereupon  the  defendant  ex- 
cepted. 

H.  C.  Cole,  one  of  the  defendant  in  error, 
referring  to  the  paper  which  Is  the  subject  of 
the  exception  oudei  consideration,  says  that 


he  drew  up  a  paper  riiowlng  tbe  tranaadiiHi 

between  them  end  handed  the  same  to  Davis, 
retaining  a  copy,  being  the  same  paper  that 
was  read  in  evidence  to  the  Jury  over  the  de* 
fendant's  objection  and  set  out  in  bill  of  ex- 
ceptions No.  1;  that  J.  W.  Davis  took  the 
paper  and  made  no  objection  to  and  did  not 
object  to  receiving  it  It  appears,  therefore, 
from  the  evidence  of  Cole  that  the  paper  giv- 
en to  Davis  and  tbe  reading  of  which  was 
excepted  to  was  not  a  copy  but  the  original, 
and  the  accoimt  given  by  H,  C  Cole  does  not 
at  all  contradict,  but  really  confirms,  the 
statement  made  by  J.  W.  Davis  in  Us  testi- 
mony, and  there  was  no  error  in  allowing  the 
paper  to  be  read  In  evidence. 

[2]  BUI  of  exceptions  No.  2  is  taken  to 
the  ruling  of  the  court  permitting  the  witness 
J.  K.  Smith  to  answer  the  following  question: 
"The  sawmill  was  advertised  under  deed  of 
trust  for  sale,  wasn't  it?"  to  which  he  re- 
plied: "Yes,  the  sawmill  was  advertised.  We 
were  there  with  the  money  to  pay  for  it  on 
the  day  it  was  to  be  sold,  but  nobody  was 
there  to  sell  the  mill  though." 

This  question  and  answer  could  not  have 
Injuriously  affected  the  plaintiff  In  error,  and 
in  addition  the  same  fact  is  testified  to  by 
the  plaintiff  in  error  himself.  The  asstgn- 
ment  of  error  is  overruled. 

[3]  Bill  of  exceptions  No.  8  Is  taken  to  a 
question  asked  J.  K.  Smith  as  follows:  "How 
much  money  did  you  have  to  pay  for  the 
sawmill  on  the  day  It  was  advertised  to  be 
sold,  where  did  you  get  It  from,  and  what 
did  you  do  with  It?"  To  whldi  question  and 
the  answer  of  the  defendant  showing  the 
source  from  which  he  claims  to  have  derived 
the  money  with  which  to  pay  for  tlie  mill  the 
plaintiff  in  error  excepted. 

Tbe  question  was  asked  npon  cross-exam- 
ination of  one  of  the  original  parties  to  the 
transaction,  and  we  think  it  was  properly 
admitted  by  the  court;  and  this  assignment 
of  error  is  overruled. 

[4]  The  fourth  bill  of  exceptions  was  to  the 
following  question  asked  J.  K.  Smith  upon 
his  cross-examination:  "Did  not  you  give  Ur. 
H.  C.  Cole,  as  collateral  to  secure  the  notes 
sued  on,  a  note  signed  by  your  grand£ither, 
Thomas ,  Smith,  and  did  not  your  grand- 
father afterwards  say  that  he  never  signed 
the  note,  and  that  his  elgnature  to  the  note 
was  a  forgery?"  To  this  question  the  de 
fendant  by  counsel  objected;  the  court  over- 
ruled the  objection  and  allowed  the  question 
to  be  answered  as  follows:  "We  told  Mr. 
H.  C.  Cole  we  would  give  him  a  note  signed 
by  our  grandfather,  Thomas  Smith,  who 
lives  in  Scott  county,  Va.,  as  collateral  to  se- 
cure the  notes  sued  on.  We  sent  this  note 
to  our  grandfather  to  sign  and  then  send  it 
on  to  Cole  Bros.  We  sent  him  the  note  to 
sign  and  after  signing  It  to  send  it  to  Cole 
Bros.,  and  I  never  saw  the  note  any  more. 
Mr.  Cole  told  me  that  Thomas  Smith  said  be 
never  signed  the  note.  I  think  my  brother,  C 
B.  Smith,  has  thg,|if^  b^^O^l^^^w  be 
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got  It  bacb,  whether  be  got  It  from  Ur.  | 
J.  W.  Davis  or  not"  •  I 

This  was  admissible,  If  for  no  other  rea- 
son, to  lay  the  foundation  for  attacking  the 
credibility  of  the  witness;  and  the  assign- 
ment of  error  to  Its  admis^on  ts  overmled. 

[S]  BUI  of  exceptions  No.  5  Is  taken  to  the 
ruling  of  the  court  permitting  a  letter  to  be 
read  in  evidence  which  was  addressed  by 
Cole  Bros,  to  Smith  Bros.  The  bill  of  ex- 
ceptions is  as  follows: 

"Be  it  remembered  that  upon  the  trial  of 
tUs  caose  and  after  the  introduction  of  the 
evidence  and  the  mllog  of  the  court  as  set 
out  and  shown  in  bill  of  exceptions  No.  1, 
In  bill  of  exceptions  No.  2,  In  bill  of  excep- 
tions No.  3,  and  In  bill  of  exceptions  No.  4, 
the  witness  J.  K.  Smith,  on  his  further  cross- 
examination  by  plaintiffs  by  counsel,  was 
offered  by  plaintiffs  copies,  or  what  pur- 
ported to  be  copies,  of  two  letters  written  by 
Cole  Bros,  to  Smith  Bros,  under  dates  of 
October  30,  ISll,  and  November  27,  1911, 
which  were  handed  to  the  witness  by  counsel 
for  plaintiffs.  And  thereupon  counsd  for  the 
plaintiffs  read'to  the  witness  before  the  Jury 
what  purports  to  be  a  copy  of  a  letter  pur- 
porting to  have  been  written  by  C!ole  Bros, 
to  Smith  Bros.,  dated  November  27, 1911,  and 
which  Is  in  the  words  and  figures  following, 
to  wit: 

"•Nov.  27th,  1911. 
'*  'MesB.  Smith  Bros.,  Gastlewood,  Va. 

**  Dear  Slra:  Answering  yoars  of  20tb  Inst 
sorry  that  we  cannot  help  you  and  Bfr.  Davte 
farther  than  we  have. 

"  'We  have  laid  out  of  our  mon^  all  sam- 
mer,  have  two  notes  past  doe,  and  have  been 
out  of  mon^  and  time  wlthoat  rec^vlng  a 
cent  In  return. 

'*  *If  you  cannot  deal  with  the  lumber  firms 
with  whom  you  have  been  in  touch,  we  would 
not  know  wh^e  to  cite  you. 

**  'We  did  tell  Mr.  Davis  it  he  wouhi  get 
up  the  money  and  pay  off  the  whole  debt, 
we  would  give  him  $150  off.  and  he  said 
he  would  give  you  the  benefit  of  the  rebate 
if  you  got  It  paid. 

"  'We  do  not  know  of  any  one  who  would 
take  the  outfit  off  your  hands  and  pay  us, 
and  we  are  sorry  we  cannot  take  it  off 
your  hands  ourselves.  We  have  advertised 
your  outfit  twice,  and  we  will  say  to  yon 
frankly,  the  next  time  It  goes,  and  we  can- 
not hold  but  a  short  time  longer,  trusting 
yon  can  help  ua,  we  are^ 

*"TonrB  truly,  Cole  Bros.' 

"This  being  the  same  copy  offered  and 
read  to  Jury  as  shown  hereafter  in  defend- 
ant's evidence. 

'fTo  the  reading  of  which  letter  in  evi- 
dence before  the  jury  the  d^endant  by 
counsel  objected,  because  no  d^nae  was 
being  made  to  thla  suit  by  Smith  Bros,  and 
because  the  Davis  transaction  was  an  In- 
dependent transaction  from  the  one  with 
Smith  Bnw. ;  and  the  court  thereupon  over- 


mled  said  obJectSon  and  permitted  said 
letter  to  be  read  In  evidence  before  the  jury, 
and  the  defendant  then  and  there,  before 
the  Jury  retired  to  consider  of  their  verdict, 
excepted  and  tenders  this  his  bill  of  excep- 
tions No.  5  and  prays  that  the  same  may  be 
rigned,  sealed,  and  made  a  part  of  the  rec- 
ord, which  la  accordingly  done  this  the  19th 
day  of  October,  1912." 

It  will  be  observed  that  the  objection  to 
the  reading  of  the  letter  Is  not  put  upon  the 
ground  that  it  was  a  copy  and  no  founda- 
tion had  been  laid  for  Its  Introduction.  The 
objection  rests  upon  the  proposition  that  no 
defense  was  made  t»  tiie  suit  by  Smith 
Broa  and  because  the  Davis  transaction 
was  an  independent  transaction  from  the 
one  with  Smith  Bros.  We  think  that  the 
contents  of  the  letter  Itself  show  the  pro- 
priety of  Its  being  Introduced  before  the 
Jury;  and  this  exception  Is  overruled. 

[•]  The  sixth  bill  of  exceptions  sets  out 
that  Davis,  being  recalled  as  a  witness  for 
further  cross-examination,  was  asked  the 
following  question:  "Did  not  Smith  Broa 
smA  to  Cole  Broa,  as  collateral  secure 
Ity,  a  note  purporting  to  be  signed  by  thdr 
grandfather,  Thomas  Smith,  as  security, 
which  notes  ^nioinas  Smith  never  signed, 
and  which  he  said  his  name  liad  bean  forged 
to,  and. did  not  Mr.  B.  0.  Cole  afterwards 
hand  yon  this  note  to  be  returned  to  Smith 
Broa,  and  did  lie  not  say  to  yon  in  handing 
yon  this  note  Qiat  be  had  takoi  the  note 
to  Thomas  Smith  and  that  Thomas  Smith 
had  said  that  he  never  signed  the  note  and 
repudiated  it  as  a  forgery?"  And  to  this  * 
question  the  witness  gave  the  following  an- 
swer:  "After  the  controversy  between  Mr. 

O.  Cole  and  myself  as  to  which  notes 
X  signed,  Mr.  Cole  told  me  that  he  would 
give 'Smith  Broa  a  note  for  $550,  and  if 
they  would  get  their  grandfather,  Thomas 
Smith,  to  sign  the  same  with  them,  as  se- 
curity, he  would  take  It  In  the  place  of  the 
notes  I  had  signed  and  release  me.  He 
afterwards  told  me  that  he  had  given  them 
the  note;  that  It  had  been  sent  to  blm 
with  Thomas  Smith's  name  signed  to  it; 
that  be  became  dissatisfied  with  It;  that  he 
went  to  see  Thomas  Smith  about  it;  that 
Thomas  Smith  'said  that  he  did  not  sign  the 
note  and  repudiated  it;  Mr,  Cole  then 
brought  the  note  to  me  to  give  to  Smith 
Bros,,  and  prepared  a  new  one  for  the  same 
amount,  and  requested  me  to  go  with  Smith 
Bros,  to  get  Thomas  Smith  to  sign  same, 
and  witness  the  signature  of  Thomas  Smith, 
and  then  forward  the  note  to  Ckile  Bros., 
and  notify  them  at  once  if  the  matter  was 
so  arranged.  I  gave  Mr.  H,  C.  Cole  a  re- 
ceipt for  the  first-mentioned  note  which  he 
said  Thomas  Smith  had  repudiated  and  re- 
turned thernote  to  Smith  Bros,  as  requested; 
and  I  tried  to  get  C.  B.  Smith  to  go  with 
me  down  to  hia  grandfather's  to  get  him  to  i 
go  on  the  note.  He  didgi^^y  haiOfii)^  [i 
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his  mother  wu  sick  and  be  could  not  leave 
her.  I  then  wrote  to  Mr.  Cole  thiit  I  conld 
not  get  tbe  note  fixed.  The  Thomas  Smith 
note  was  to  release  me  on  the  two  notes  I 
had  signed,  for  Smith  Bros,  as  security." 
The  plaintiff  In  error,  by  counsel,  excepted 
to  the  question  and  answer,  and  its  admis- 
sion by  the  drcnlt  court  constitutes  an  as- 
signment of  error. 

We  think  that  the  ruling  speaks  for  itself; 
and  this  assignment  of  error  is  oTermled. 

H.  C:  Cole,  having  been  introduced  as  & 
witness  for  defendants  in  error,  was  asked 
the  following  Question:  "After  tiie  mill  was 
advertised  for  sale,  did  Smith  Bros,  give  yon 
a  note  with  their  grandfather,  Thomas  Smith, 
as  security,  for  the  sum  of  $660,  which  note 
Thomas  Smith  repudiated  as  a  forgery?" 
Cole  then  goes  on  to  give  substautially  the 
same  recital  with  respect  to  this  transaction 
that  we  have  Just  set  out  In  the  statement 
made  by  Davis;  and  this  assignment  of  er- 
ror Is  also  overruled. 

[7]  The  ninth  bill  of  exceptions  shows  that 
H.  C.  Cole  upon  his  examination  was  asked 
the  following  question:  "Do  you  know  wheth- 
er J.  W.  Davis  had  sold  Smith  Broa  any 
timber?"  to  which  he  replied:  "I  understood 
from  J.  W,  (Davis  and  Smith  Bros,  that  X 
W.  Davis  sold  timber  to  Smith  Bros,  for  f2,- 
000."  To  tbe  question  and  answer  objection 
was  made,  which  was  overruled  by  the  court, 
and  the  plaintiff  In  error  excepted.  We  think 
the  evidence  was  proper;  and  the  assign- 
ment of  atoT  is  overroled. 

[I]  The  subject  of  the  tenth  bill  of  excep- 
tions Is  as  follows:  H.  G.  Cole,  being  on 
the  stand,  proved  that  he  bad  mailed  to 
Smith  Bros,  two  letters,  one  dated  October 
90,  1811,  and  one  dated  November  27,  1911. 
Tbe  letter  dated  November  27, 1911,  was  tbe 
aabject  of  bill  of  exceptions  No.  6,  antf  the 
propriety  of  reading  It  before  the  Jury  was 
there  decided.  Tbe  letter  of  October  80, 
1911,  which  is  tbe  other  letter  embraced  In 
bill  of  exceptions  No.  10^  is  proved  by  Cole 
to  have  been  written  by  him  and  addressed 
to  Smith  Bros.,  at  Gastlewood,  Va.  It  is  not 
qiteciflcally  stated  that  Oastlewood,  Va.,  was 
tbe  post  office  of  Smith  Bros.,  or  that  tbe 
proper  postage  was  placed  iu»on  tbe  letter, 
nor  was  any  objection  made  on  these  grounds. 
The  bill  of  occQptions  only  states  a  general 
objection,  without  stating  any  reason  what- 
ever. Under  date  of  Gastlewood,  Va.,  No- 
vember 20,  1811,  Smith  Bros,  addressed  a 
letter  to  Cole  Bros.,  which  is  a  r^ly  to  their 
letter  of  October  80, 191L  We  are  of  opinion 
that  there  was  no  error  In  tbe  ruling  of  tbe 
oonrt  in  this  respect;  and  thia  assignment  of 
error  is  overruled. 

BUI  of  exceptions  No.  U  sets  out  copies  of 
a  number  of  letters  written  by  Cote  Bros, 
to  Davis.  They  are  chlefiy  letters  urging  a 
settlement  of  their  demands  upon  him  and 
are  proved  to  be  copies  of  letters  written 


and  mailed  to  S.  W.  Davls^  none  of  vrtilcb 
were  replied  to  except  those  of  October  24, 
1911.  and  December  12,  1911,  and  which  are 
the  same  letters  set  out  in  bill  of  exc^Uons 
No.  2,  in  which  Davis  promises  to  do  what 
he  can  to  meet  bis  obligations.  It  is  safe  to 
say  that  their  admission  conld  not  have  prej- 
udiced the  plaintiff  in  error  or  have  influence 
ed  tbe  verdict  of  the  jury. 

The  tw^fth  assignment  of  error  is  to  tbe 
refusal  of  the  court  to  set  aside  tbe  verdict 
of  the  Jury  and  grant  a  new  trlaL  We  are 
of  opinion  that  tbe  evidence  fully  warrants 
tbe  verdict,  and  that  there  is  no  error  In  thB 
Judgment  complained  oC  wbidi  la  affiniMd. 

Affirmed. 


BUCHANAN  and  WHITTUD, 


015  Ta.  esn 

YELLOW  POPLAR  LUHBBR  CO.  v.  OOBUO. 
(Bnpienie  Court  of  Appeals  of  YiigiBla. 
Nov.  20,  1818.) 

1.  Mastteb  Ann  Ssbtahv  ^  265*)-Nkou- 

GBNCB— FBOOT.  • 

Tbe  happening  of  an  acddent  Is  not  evidence 
of  negligence  by  the  master;  that  being  an  af- 
firmatlTe  fact  to  be  establislied  by  tbe  injured 
servant 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  877-W,  955;  Dm^  Dig. 
{  265.*) 

2.  Mastkk  and  Seivaitt  (i  278*)— ImtTST  TO 
Servant  —  NEOUaurcK  —  Evidence— Strr- 

FICIENCT. 

Tbe  evidence  offered  to  show  negligence  by 
a  master  must  show  more  than  a  mere  probabil- 
ity of  uegUgence. 

[Ed.  Note.— For  other  eases,  see  Blaster  and 
Servant,  Cent  Dig.  »  964,  0S&-868,  060-889, 
971,  972,  977;  Dec  Dig.  {  27a*3 

3.  MaSIXB  and  SlBVANT  ^  97^— UAJBTEa'S 

Duties. 

An  employer  Is  not  bound  to  foresee  and  ob- 
viate things  which  prudent  men  would  not  ex- 
pect to  happen. 

[Bd.  Note. — For  otiier  cases,  see  Master  and 
Servant.  Cent  Dig.  f  163 ;  Dec.  Dig.  |  07.*] 

4  BfASTEB  AND  SBBTAJIT  (|  276,  278^— AC- 
TIONS FOB  Injuries— SumciBNCT  <nr  Evi- 
dence—Neougence. 

Evidence,  in  an  action  by  an  employe  for 
injuries  austained  while  making  a  tramway  by  a 
stump  blown. from  tbe  rigbt  of  way  striking  him, 
held  to  show  that  defendant  could  not  have  rea- 
sonably anticipated  or  provided  against  tbe  oc- 
currence, and  that  it  was  an  nnavoididte  acci- 
dent 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  «  950-952.  954,  956-9S9, 
960-972,  976,  977;  Dig.  «  27^  278.«1 

Error  to  Circuit  Court,  Didwison  Comity. 

Action  by  Frank  Qoble,  by  hl^  next  friend, 
against  the  Yellow  Poplar  Lumber  Com- 
pany. Judgment  for  plalutlfl,  and  deCmdant 
brings  error.  Beversed. 

J.  a  Smith,  of  Cllntwood,  W.  H.  Bouse, 
of  Bristol,  and  E.  M.  Fulton,  of  Wise,  for 
plaintiff  In  error.  Sutherland  9t  Sutherland 
and  Chase  &  Dangberty,  all  of  CUntwood,  for 
defendant  In  error. 


•For  ether  eases  Me  seme  toplo  and  seetlOB  HUMBBfi  In  Des.  Dig.  ft  Am.  DlgD^iltpditt) 
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GABDWELL,  J.  This  action  was  broni^t 
to  recoTer  damages  for  personal  Injniies  al- 
leged by  ttae  plaintur,  Fraub  Goble,  suing  by 
a  next  friend,  to  have  been  sustained  by  btm 
as  a  resalt  of  the  negligence  of  tlie  defend* 
ant,  the  Tellow  Poplar  Lnmber  Company. 
There  was  a  rerdict  and  judgment  In  favor 
of  the  plaintiff,  which  this  writ  of  error 
brings  under  review. 

In  the  Tlew  we  take  of  the  case  it  Is  only 
necessary  to  consider  Uie  last  of  the  several 
assignments  of  error,  which  calls  In  question 
the  action  of  the  trial  court  In  refusing  to 
set  aside  the  verdict  as  contrary  to  the  law 
and  the  eridence. 

It  appears  from  the  record  that  the  plain- 
tiff, a  well-developed  youth,  at  least  19  or 
20  years  of  age,  and  of  average  intelligence, 
sought  and  obtained  employment  with  the 
defendant  company  in  Its  work  of  construct- 
ing a  tram  or  logging  road  on  Bussell  Pra- 
tBF  creek,  In  Dickenson  county.  He  was  a 
man  in  slae  and  appearance,  and  vrsts  there- 
fore presumably  capable  of  knowing  and  ap- 
preciating the  dangers  of  the  work  in  which 
he  thus  obtained  employment,  and  he  had 
worked  for  the  defendant  company  a  year 
before  on  like  work  upon  another  creek,  and 
had  been  working  at  this  particular  place 
where  he  was  injured  about  three  days.  The 
work  of  building  this  tramroad  consisted 
mainly  In  first  digging  and  blasting  out  the 
material,  so  as  to  make  the  roadbed,  then  In 
putting  down  the  stringers  and  other  snper- 
atmctnras.  Htx  ^muk.  of  making  the  road- 
bed was  necessarily  to  be  done  first,  and  was 
follo^red  by  the  layini^  of  flie  stringers,  etc, 
so  as  to  make  a  complete  saperstmctnre  orer 
which  logging  trucks  or  cars  were  to  be  run, 
and  the  work  of  construction  reanlred  a 
grading  force  or  crew,  a  blasting  crew,  and 
behind  than  a  stringer  crew. 

Hie  plaintiffs  employment  was  wltli  the 
stringer  fbrce,  'and  on  the  occasion  of  the  In- 
Jijrles  to  him  he  had  been  at  wm-k  with  this 
force  some  distance  bdiiqd,  bnt  in  plain 
view  of  the  place  where  the  grading  force 
were  at  work,  and  where  the  blast  under  a 
stump,  which  caosed  his  injuria  vraa  let 
off,  of  which  timely  notice  and  warning  were 
given  to  him  as  well  as  to  all  others  engag- 
ed in  the  work  who  might  be  or  remain  In 
a  place  of  danger  by  reason  of  the  blast. 
This  blast  was  to  be  let  off  about  6  o'cdock  p. 
UL,  "qnlttli^  time,"  and  the  fbreman  of  the 
grading  crew,  Ed.  England,  sent  two  men 
down  to  the  point  where  the  stringer  crew 
was  to  tell  them  tliat  the  blast  was  to  be  let 
off,  and  all  hands  should  get  "^lum  out  of 
the  way."  It  was  an  established  custom  In 
such  conditions  to  give  the  alarm  of  "flre" 
(which  plaintiff  clearly  understood  meant 
that  a  blast  was  to  be  set  off),  and  vrhm  giv- 
en the  cry  was  taken  op  and  repeated  by 
others,  and  it  was  also  the  well-established 
role  of  the  defendant  company  (known  to 
all  engaged  in  the  work)  that,  uponttwalazm 


of  "flre"  being  given,  all  employte  were  to 
see  that  every  one  was  gotten  out  of  dan- 
ger. WlOi  every  crew  engaged  in  this  work 
there  was  a  foreman  and  a  number  of  other 
laborers  of  long  experience ;  one  Orrllle  Belch- 
er being  the  foranan  of  the  stringer  crew 
with  which  the  plaintiff  was  at  work.  Am- 
ple ttme  to  get  out  of  the  way  of  danger 
from  said  blast  was  unquestionably  given, 
and  the  warning  "fire"  was  takm  up  and 
repeated  by  others,  including  one  Tackett, 
another  workman  engaged  with  a  grading 
crew  further  down  the  creek  from  where 
Belcher's  crew  had  been  at  work,  and  it  Is 
upon  this  repetition  of  the  alarm  by  Taekett 
that  the  plaintiff  mainly  relies  for  a  recov- 
ery of  damages  in  this  action,  since  it  is 
practically  conceded  that  there  was  no  cause 
of  complaint  of  the  oondnct  of  Bn^and  or 
his  men. 

Tackett's  deposition  was  taken  on  behalf 
of  and  read  in  evidence  by  the  plaintiff,  and 
the  reason  for  repeating  the  alarm  Is  ttkus 

stated  by  him: 

"Q.  Why  did  you  holler  'flre*? 

"A.  There  were  fellows  below  us  coming 
up  that  way.  I  knew  they  were  going  to 
shoot  up  there,  and  didn't  know  whether 
they  beard  them  or  not" 

All  of  the  witnesses  for  the  plaintiff  as  well 
as  for  the  defendant  company  testify  that, 
according  to  the  established  rules  governing 
the  conduct  of  this  work,  employ^  engaged 
therein  were  to  run  and  get  away  as  fast  as 
possible  when  notice  that  a  blast  was  to  be 
set  off  was  given,  or  the  alarm  "flre"  heard, 
and  that  It  was  from  four  to  five  minutes 
after  such  notice  or  alarm  was  given  until 
the  blast  would  go  off.  The  grading  crew  to 
which  Tackett  belonged  were  working  In 
sight  of  plaintiff's  crew  the  day  of  the  acci- 
dent to  him,  and  there  bad  been  no  blasting 
by  Tackett's  crew  on  that  day,  or  within  three 
or  four  days  before,  when  England,  who  had 
been  In  charge  of  the  blasting  crew  at  work 
np  the  creek  from  where  plaintiff's  crew  were 
at  work,  had  "sent' two  men  down  the  line  to 
tell  everybody  to  get  out  of  the  way,"  and 
had  seen  Belcher's  men  (Including  the  plain- 
tiff) quit  work,  hang  up  their  tools,  and  start 
away  before  he  left  the  stump  that  was  to  be 
blown  out,  came  on  down  the  line  to  about 
where  Belcher's  crew  had  been  woridng,  and 
then  crossed  over  the  creek,  giving  the  signal 
to  set  flre  to  the  blast  Just  as  he  crossed  over, 
and  then  went  on  till  be  reached  a  public 
road,  a  safe  distance  away,  and  about  two 
minutes  before  the  blast  went  off.  The  creek 
was  somewhat  swollen  from  a  recent  rain;  but 
there  was  little  or  no  trouble  In  crossing  it  as 
England  did.  Some  of  plaintiff's  witnesses 
who  at  the  time  had  been  working  with  Eng- 
land's crew  came  down  the  line  of  woi^,  and 
along  with  the  plaintiff  and  others  got  under 
a  diff.  or  shelvtDg  toA  (called  the  '*Ooble 
<dlff"),  where  they  considered  themselves  safa 
Beldier  got  out  from  under  a  rock  where  he 
flnt  atoHMd,  and  Mu^t  f^^^  <e9UK^  Le 
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down,  and  asked  the  men  nnder  the  "Goble 
cliff"  to  come  down  to  where  he  was;  but 
"they  said  they  were  all  right"  These  men 
under  the  "Goble  cliff"  had  not  only  ample 
time  to  have  gone  to  where  Belcher  was  be- 
fore the  blast  went  off,  but  could  have  gone 
on  350  or  400  yards  farther  away  and  beyond 
all  possible  danger. 

The  distance  from  the  blast  to  where  plain- 
tiff had  been  at  work  was  about  410  feet; 
from  the  cliff  where  plaintiff  sought  safety 
to  the  cliff  under  which  Belcher,  his  foreman, 
and  others  stopped,  was  about  39  feet ;  from 
the  cliff  under  which  the  plaintiff  took  shel- 
ter to  the  end  of  the  spur  where  Tackett  re- 
peated the  alarm  of  "fire"  was  169'  feet ;  and 
from  the  log  drift  In  the  creek  over  which 
EngLuid  passed.  Just  above  where  plaintiff 
bad  been  at  work,  across  through  a  bottom, 
and  up  the  hillside  to  the  county  road,  456 
feet.  Plaintiff  himself  states  that  Tacket^a 
crew  "was  working  In'  sight  that  day,  and 
there  had  been  no  blasting,  and  that  be  had 
passed  up  and  down  the  creek  two  or  three 
times  that  day  before  being  hurt."  He  fur- 
ther states  that  "he  was  entirely  nnder  the 
rock  ('Goble  cliff'),  but  the  stump  bounced 
under  and  hit  him."  Other  witnesses  for  the 
plaintiff  who  were  with  him  at  the  time  say 
that  they  got  under  the  "Goble  cliff"  because 
they  thought  it  safe,  and  the  time  fixed  by 
them  that  they  were  under  this  cliff  before 
the  blast  went  off  was  about  five  minutes. 

When  the  blast  went  off,  the  stump  under 
which  it  had  been  placed  and  flred  was  blown 
into  the  air,  and  upon  coming  to  the  earth 
hit  on  the  top  or  side  of  a  cliff  and  caromed 
under  it,  striking  and  injuring  only  the  plain- 
tiff and  that  part  of  his  body,  viz.,  his  legs, 
which  were  not  fully  protected  by  the  over- 
hanging cliff. 

The  foregoing  are  the  salient  facts  shown 
in  the  evidence  certified  In  the  record,  con- 
sidered under  the  rule  govemlog  Its  con- 
sideration by  this  court,  and  upon  which  the 
defendant  company  is  charged  with  Dili- 
gence In  causing  the  injury  for  which  com- 
pensation la  sought  In  damages. 

The  essential  grievances  stated  in  the  dec- 
laration are  tliat  the  defendant  company  fail- 
ed to  provide  a  suitable  and  safe  place  for 
the  plaintiff  to  work;  that  sufficient  rules 
and  regulations  had  not  been  adopted  by  the 
company  and  enforced  for  the  protection  of 
the  plaintiff  while  engaged  In  the  work. 

The  evidence  proves  nothing  In  the  situa- 
tion to  suggest  danger  to  any  one  engaged 
in  the  defendant  company's  work  at  the 
time  and  on  the  occasion  of  the  accident  to 
the  plaintiff  which  had  not  been  duly  guard- 
ed against  by  well-known  rules  governing 
employ^  engaged  In  carrying  it  on,  and,  as 
remarked,  his  right  to  a  recovery  in  this  ac- 
tion must  rest  alone  upon  the  theory  that 
the  repetition  of  the  alarm  "fire"  by  Tackett 
confused  the  plaintiff  and  others,  which  caus- 
ed them  to  seek  shelter  under  the  "Goble 
cUfl,"  and  not  try  to  get  further  away  from 


danger.  No  one  knew  better  than  the  plain- 
tiff, as  his  statement  shows,  that  no  blast 
had  been  prepared  by  Tackett's  crew  that 
day,  and  it  is  therefore  inconceivable  that 
he  could  have  been  confused  by  Ta(Aett's 
repetition  of  the  alarm  given  by  Eu^nd'a 
men,  and  which  Tackett,  prompted  by  the 
dictates  of  humanity,  r^ieated  to  those 
whom  he  saw  approacliing  from  below,  and 
that,  too,  upon  the  most  reasonable  aasomp- 
tlon  by  Tackett,  that  those  to  whom  his 
warning  was  directed  had  not  heard  the  cry 
of  "fire"  that  had  been  put  out  by  England 
and  his  men,  and  tiiere  was  not  the  slightest 
reason  for  him  to  suppose  that  this  act  of 
his  would  be  misinterpreted  by  any  one,  es- 
pecially as  the  stringer  crew  could  see  where 
he  had  been  at  work,  and  in  the  ordinary 
course  of  events  would  know,  by  observation, 
that  there  was  no  blast  to  be  let  off  by  his 
crew;  certainly  that  there  was  no  blast  to 
be  let  off  by  him  or  his  crew  without,  in 
accordance  with  the  established  rules  of  the 
company,  sending  some  one  up  the  line  of 
work  to  give  warning,  as  England  had  done. 

It  is  inconceivable,  as  It  appears  to  this 
court,  that  any  management  could  have  an- 
ticipated that  an  employ^  engaged  In  the 
work,  as  was  the  plaintiff,  would  become 
panic-stricken  nnder  such  circumstances,  and 
the  fact,  as  disclosed  by  the  plaintiff's  own 
statement.  Is  that  he  was  not  panic-strickra 
or  confused  by  Tackett's  cry  of  "flre,"  and 
thus  prevented  from  seeking  protection  else- 
where than  under  the  "Goble  cliff,"  but 
stopped  where  he  did  because  be  considered 
It  safe  to  do  so.  It  was  clearly  not  for 
the  want  of  time  that*  the  plaintiff  got  no 
farther  away  from  the  blast  England,  after 
sending  out  notice  of  the  impending  blast, 
had  crossed  the  creek,  and  gone  455  feet 
160  yards,  and  over,  out  into  a  public  road, 
and  Belcher  had  gotten  out  from  under  the 
rock  where  he  first  stopped,  and  gone  farther 
away,  and  could  have  gone  350  or  400  yards 
farther  before  the  blast  went  off;  therefore 
the  plaintiff  remained,  as  did  others,  under 
the  "Goble  cliff,"  not  because  of  the  want 
of  time  to  go  ^sewhere  and  terther  away, 
but  because  they  considered  themselves  fully 
protected,  and  they  were,  with  the  exception 
of  the  plaintiff,  who  was  Injured  by  an  oc- 
cnrrence  which  could  not  have  been  fore- 
seen or  expected  to  happen  by  the  exercise  of 
ordinary  or  even  extraordinary  care. 

[1]  It  has  been  over  and  over-  repeated 
In  the  decided  cases  In  this  and  other  courts 
that  the  negligence  of  the  master  cannot  be 
Inferred  from  the  mere  occurrence  of  an  ac- 
cident by  which  his  servant  Is  Injured.  That 
fact  alone  does  not  raise  even  a  prima  focie 
presumption  that  the  master  has  been  guilty 
of  negligence  or  a  breach  ot  dots  to  his  sor- 
ant  Negligence  of  the  master  1b  an  afflnna- 
tlve  fact  to  be  eatabllshsd  by  the  Injured 
servant 

[2,  S]  "Negligence  must  be  established  by 
affirmaUve  wWen^Stg,?^  e9St)^H?«« 
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thsn  a  mere  probability  ot  ft  negligent  act 
The  existence  of  negligence  must  not  be  left 
wbolly  to  conjecture,  and,  in  determining 
whether  or  not  an  act  or  omission  of  the 
master  was  negligent,  it  must  be  borne  in 
mind  that  the  master  Is  not  compelled  to 
foresee  and  provide  against  that  which  rea- 
sonable and  pmdent  men  would  not  expect 
to  happen."  N.  &  W.  By.  Co.  v.  Witt,  110 
Va.  117,  65  S.  B.  489;  N.  &  W.  By.  Co.  t. 
McDonald,  106  Va.  207,  66  8.  B.  Ii54»  and  au- 
thorities dted. 

[4]  Our  view  of  the  evld«ice  In  this  case 
l8  that  it  but  shows  that  the  plaintlfTs  in- 
juries resulted  from  a  pure  accident  that 
was  not  to  be  anticipated  or  provided  against 
by  reasonably  prudent  men,  and  for  which 
Injuries  the  defendant  company  cannot  be 
held  liable. 

The  judgment  complained  of  must  there- 
fore he  reversed,  the  verdict  of  the  jury  set 
aside,  and  the  cause  remanded  for  a  new 
trial  thereof,  U  the  plaintiff  be  so  advised, 
to  be  had  not  in  conflict  wltli  the  views  ex- 
pressed in  tliU  oi^Ion, 

Reversed. 

KEITH,  absent 

<US  Va.  W) 

CBOGHAN  V.  WORTmNGTON  HARD- 
WARE CO.,  Inc. 

(Sapreme  Court  of  Appeals  of  Virginia. 
Nov.  20,  1913.) 

1.  Fbaitdb,  Statute  or  (S  103*)— ConTSAcis 

— Meuobanduu. 

A  letter  aigned  by  the  vendor  of  land  stat- 
fug  that  she  would  accept  the  offer  made  by 
complainant  which  waa  In  writing  Is  a  aaffident 
nemoraDdlun  to  take  the  case  out  of  the  stat- 
Bte  of  frauda. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  Gent  Dig.  »  192-198.  200-208; 
Dec  DigTl  108.*] 

2:  SPEcmo  Pxbpobhanck  (f  5S*>— Right  to 
Specifio  PBBroBHANCB— IkposmoN, 

Specific  performance  of  a  contract  for  the 
sale  of  realty  will  not  be  denied  on  the  ground 
that  the  agent  whom  plaintifF  had  engaged  to 
■ell  the  proper^  had  wrongfully  acted  as  agent 
for  both  parties,  where  the  agent  merely  trans- 
mitted complainant's  offer  to  defendant 

[Ed.  Note.— For  other  caaeB,  see  Specific 
Performance,  Cent  Dig.  SS  160-171^;  Dec 
Dig.  I  e3.»] 

3.  Specific  Pebfobmance  (f  66*)— Right  to 

Specific  Pbbfobuance. 

Where  no  fraud  or  imposition  was  prac- 
ticed on  a  vendor  of  land  and  the  contract  was 
taitis  entered  into,  the  purchaser  is  entitled  to 
speafic  performance. 

[Bd.  Note.— For  other  cases,  see  Spedfie 
PerfonnsBce,  Cent  IMg.  {  198;   Dec  Dig.  S 

Appeal  from  Circuit  Court,  Bockbrldge 
County. 

Suit  by  the  Worthlngton  Hardware  Com- 
pany, Incorporated,  against  Anna  Croghan. 
From  a  decree  for  complainant  defendant 
appeals.  AfiBrmed. 


Chas.  &  Duncan  Curry,  of  Staunton,  for 
aiveUant  FItshugh  Eldw,  of  Staunton,  for 
appellee. 

KEITH,  P.  The  appellant  was  the  owner 
of  a  house  and  lot  In  Staunton,  which  she 
listed  with  the  firm  of  Tannehill  &  McCray, 
real  estate  brolcers,  for  sale,  at  the  price  of 
$2,000.  A  short  time  after  the  property  was 
placed  in  their  bands,  Tannehill  &  McCray 
wrote  to  appellant  that  they  had  a  cash  offer 
of  81,200  for  the  property,  whldi  she  declined 
to  take,  and  some  time  thereafter  they  again 
wrote  to  her,  stating  that  the  person  who 
had  oBnred  $1,200  had  increased  bis  offer 
to  $1«S00  cash,  and  In  this  letter  the  real 
estate  agents  stated  that  "the  property  is  In 
a  trad  condltloD,  and  Is  full  of  very  bad  ten- 
ants; only  a  few  days  ago  tbey  were  up  In 
the  police  court  and  heavily  fined  for  keeping 
a,  disorderly  house.  In  our  opinion  this 
house  win  never  be  very  desirable  for  a  resi- 
dence and  considerable  money  will  have  to  be 
spent  to  make  It  into  a  warehouse."  Relying 
upon  the  representation  that  the  property 
was  In  bad  condition  and  depredated  In  val- 
ue, she  wrote  Tannehill  &  McCray  as  follows: 

"I  acc^t  the  offer  you  made  me  for 
600.00  cash.  Thanking  yon»  I  am 
"BeflpectfnUy, 

"Mrs.  Anna  Crogban.** 
Before  the  sale  was  closed,  Mrs.  Croghan 
wrait  to  Staunton,  examined  the  property, 
and  made  inquiries  about  it,  and  found,  as 
she  claims,  that  the  property  was  not  in  such 
condition  as  the  agents  had  represented; 
that  It  was  in  good  condition  and  repair,  and 
was  worth  a  good  deal  more  money  than  she 
had  been  offered  for  It;  and  that  on  the 
market  at  public  auction  it  would  have 
brought  from  $2,200  to  $2,600;  and  she  de- 
clined to  close  the  sale.  Thereupon  suit  was 
Instituted  at  the  March  term,  1913,  of  the  cir- 
cuit court  of  Rockbridge  county  by  the  pur- 
chaser, the  Worthlngton  Hardware  Company, 
to  compel  a  opedflc  pofonnance  of  the  era- 
tract 

[1]  The  demurrer  and  answer  of  the  de- 
fendant sets  up  two  defenses:  First,  that  no 
written  memorandum  of  sale  of  the  real  es- 
tate in  the  bill  mentioned  is  shown  by  the 
bill;  In  other  words,  she  relies  upon  that 
provision  of  the  statute  of  frauds  which  pro- 
vides that  "no  action  shall  be  brought  upon 
any  contract  for  the  sale  of  real  estate  unless 
some  memorandum  or  note  thereof  be  in 
writing  and  signed  by  the  party  to  be 
charged  thereby  or  his  agent"  At  the  hear- 
ing, however,  this  ground  of  defense  was 
very  properly  abandoned,  as  the  letter  from 
Mrs.  Croghan  just  quoted  is  a  sufficient  com- 
pliance with,  the  statute. 

The  second  ground  of  demurrer  is  that 
Tannehill  ft  McCray  were  acting  as  agents 
both  for  the  complainant  and  the  respondent 
without  It  being  made  to  appeac  from  anj 


•rer  etber  maas  bm  same  t^ta  and  sMtbm  NUUBUl  lo  Oso.  Dig.  *  Am.  Dig.  K«r-H&ig«^  ife'I 


1040 


n  SOUTBBASTBBK  BBFOBTBB 


arerment  In  the  UD  that  tbe7  were  bo  ac^ 
lug  with  tlie  IntdUgent  conaeiit  of  botb  com- 
plainant and  Teapondent  Tlila  defense  will 
be  more  A1II7  dealt  with  when  we  oome  to 
condddr  the  prooft  In  the  eansb 

A  number  of  depositions  were,  taken  by  the 
plalntlft  and  defendant,  with  the  result  that 
the  court  entered  a  decree  In  accordance  with 
Oie  prayer  of  the  Mil,  spedflcally  enforcing 
the  contract,  and  from  that  decree  this  ap- 
peal was  awuded. 

[2]  Looking  to  all  tSie  Cacts  of  the  case^  w» 
are  of  opinion  that  ^ere  la  no  merit  In  the 
defense  based  upon  the  proposition  that  Tan- 
n6hlll  ft  McCray  were  agents  fbr  both  the 
buyer  and  the  s^ler.  It  is  true  that  in 
their  depositions,  both  Tanuehin,  ime  of  the 
agents,  and  WorOilngton  stated  that  the  real 
estate  firm  were  the  agents  of  the  hardware 
company.  If  we  look  merely  to  an  isolated 
question  and  answer;  but  when  their  d^si- 
tlons  are  considered  as  an  entirety,  and  we 
perceive  just  what  idea  the  witnesses  mean 
to  convey,  It  Is  plain  ttiat  th^  merely  mean 
to  say  that  the  firm  of  TannehUl  ft  IfcGray, 
who  had  been  employed  by  appellant  to  ma]» 
sale  of  the  property,  and  with  whom  she  had 
listed  It  for  sale^-were  also  the  agents  of  the 
Worthlngton  Hardware  Company  to  this  ex- 
tent, and  to  this  extent  only  that  fliey  wore 
to  transmit  the  offer  of  the  purchaser  for 
acceptance  or  rejection  to  Mr&  Oroghan.  In 
this  there  was  no  Irninropriety. 

The  principal  qoestl<m  in  this  case  grows 
out  of  the  statements  In  tlw  letter  from  Tan- 
ndiill  ft  McCray  to  Mnb  Oro^an  In  whltdi 
they  inform  her  that  lier  -property  is  In  bad 
condition  and  is  full  of  vwy  bad  tenants, 
who  had  recently  been  faeavily  fined  In  the 
poltoe  court  for  keeping  a  disorderly  housa 
We  have  carefully  considered  the  evidence 
bearing  upon  this  matta>,  and  we  think 
that  it  fully  warrants  the  statements  and 
representations  as  to  the  condition  of  the 
property  In  question,  and  the  statement  as 
to  the  character  of  tenants  by  whom  it  was 
occupied  Is  fully  borne  out  by  the  proof. 

[t]  Upon  the  whole  case  we  are  of  opinion 
that  no  fraud  or  Imposition  was  practiced 
upon  Mrs.  Croghan,  either  actual  or  con- 
structive; that  the  contract  was  fairly  en- 
tered into  with  a  purchaser  who  was  ready, 
able,  and  willing  to  comply  with  Its  terms; 
and  that  the  decree  of  the  corporation  court 
qwcifically  aifordng  it  should  be  aflSrmed. 

Affirmed. 


016  Va.  678) 


TATBS  V.  TATBS. 


'   (Saprema  Court  of  Appeals  of  Virginia. 

Nov.  20.  1918.) 

L  DrroBCi  A  184*)— Aonona— NoNBKSiDBifT. 

Unless  toe  record  on  appeal  shows  that 
proper  coQatructive  service  has  been  bad  on  a 
DOnresident  defendant,  the  action  of  the  trial 


court  In  dtsmisslng  0u  ease  for  want  of  juris- 
diction will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Gent 
Dig.  H  e7(MS78;  Dec  DlgTl  184.*] 

2.  DiTOBCE  (S  79*)— AOtlONB-^ITBISDICnOir. 

In  view  of  Code  1004,  |  2259,  declarbis  that 
the  circuit  and  corporation  courts  shall  liave  ju- 
risdiction of  suits  for  divorce,  but  that  no  suit 
■hall  t>e  maintainable  unless  one  (tf  the  parties 
has  been  domiciled  in  the  state  for  at  least  out 
year  preceding  the  stdt,  wliich  shall  be  brought 
In  die  county  or  corporation  In  whidi  the  par- 
ties last  cohabited,  or  In  the  connty  or  corpo- 
ration in  which  plaintUf  resides,  the  court  is 
without  jurisdiction  to  grant  a  divorce  against  a 
nonresident  wUe,  where  it  appeared  that  Os 
complainant  husband  bad  been  domiciled  In  die 
state  only  since  the  separatioa  from  his  wife, 
and  that  he  had  taken  op  his  domidle  in  a  re* 
mote  county,  wherein  he  began  the  action  on  oon- 
structire  service  by  publication,  notwithstandinf 
the  fact  that  be  knew  the  address  <tf  his  wife  in 
the  foreign  city. 

tBd.  Nota.—For  other  cases,  see  Divoroe,  Ont 
(.  H  258-268:  Dec.  Dig.  1  70.*] 

Appeal  from  Circuit  Court,  BodintfuuDB, 

County. 

BiU  by  John  a  Yates  against  Rebecca 
Yates.  From  a  decree  dismissing  tl»  bill, 
complainant  appeala  Affirmed. 

Chas.  A.  Hammer,  of  Harrisonburg,  for 
appellant  Slpe  ft  Qiurla,  of  Harrisonburg, 
for  appeille& 

KBITH,  P.  John  a  Yates  filed  his  bill  in 
the  drcnlt  court  of  Rockingham  county, 
charging  that  his  wife  had  deserted  him  fbr 
more  than  three  years  prior  to  the  Instltn- 
tion  of  the  suit,  and  that  she  Is  now  a  non- 
resident of  Ti^inla.  The  defendant  was 
not  served  with  process,  and  did  not  appear 
or  plead  in  person  or  by  attorney.  Deposi- 
tions were  taken  to  prove  the  allegations  of 
the  bill,  and  when  the  case  came  <m  to  l>e 
beard  the  circuit  court  entored  the  follow- 
ing decree: 

"For  reasons  expressed  in  writing  and 
filed  with  the  papers  of  the  cause  as  part 
of  the  record,  the  court  declines  to  oitertain 
Jurisdiction  of  this  cause  and  the  same  is 
dismissed  from  the  docket  of  the  court" 

The  opinion  of  the  court,  referred  to  In 
the  decree,  is  In  part  as  follows: 

"The  native  domicile  of  these  parties, 
plalntUF  and  defendant,  was  the  District  of 
Columbia,  which  was  also  the  matrimonial 
domicile.  The  defendant  Is  still  a  resident 
in  the  District  of  Colombia.  The  proceva 
was  served  on  the  defendant  by  order  of 
publication,  and  there  has  been  no  appear- 
ance by  defendant  •  •  *  The  plalntlft 
claims  to  be  domiciled  at  Harrisonburg.  He 
testifies  that  he  resided  in  Alexandria  from 
June,  1908,  shortly  after  tlie  separation  wltlk 
his  wife  In  Washington,  nntU  December, 
1911,  when  he  became  a  residoit  of  Harxt- 
sonbn^  He  la  a  Pollman  car  conductor. 
There  Is  but  <me  Pullman  car  running  to 
Harrlsonlnurg,  «ad  that  one  runs  between 
Harrisonburg  and  Washington  dty,  learlng 
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HlUTltaitmrf  at  6:40  a.  bl,  and  leaving 
Wasbington  city  on  the  return  trip  about 
4  o'clock  In  the  afternoon  and  getting  back 
to  Harrisonburg  at  9:00  p.  m.  What  kind 
ot  a  domicile  the  plaintiff  has  established  at 
Harrlaonbnrg.  or  what  caused  him  to  estab- 
lish a  domicile  there,  he  does  not  sa7.  He 
does  say,  though,  that  Harrlsonbnrg  became 
his  place  ot  residence  In  December  last,  and 
the  record  shows  that  he  commenced  this 
suit  for  a  divorce  in  January.  In  bis  depo- 
Bitiou  he  gives  the  exact  place  of  residence 
ot  his  wife  In  Washington  dty,  but  he  pro- 
ceeded.  against  her  by  order  of  publlcaticm, 
though  It  would  have  been  cheaper  and 
quite  as  effectual,  under  our  statute,  to  give 
her  personal  service  of  notice  by  an  ofQcer 
In  the  District  of  Columbia.  He  took  depo- 
sltioDs  in  Waslilugton  dty,  where  his  wife 
Uvea,  but  without  notice  to  her,  resting 
upon  the  sufficiency  of  the  order  of  publica- 
tioa  He  brings  his  mother  and  father  from 
their  home  in  Alexandria  to  Harrisonburg 
to  testify  as  witnesses  In  his  behalf,  though 
It  would  Iiave  been  as  convenient  for  them 
to  take  their  depositions  at  their  place  of 
residence^  and  probably  more  economical 
also. 

"The  court  conaldera  the  tait  Inferences 
and  Implications  from  tiie  facts  stated  to 
justify  the  conclusion  tiiat  the  plalntifl  baa 
Bought  tbla  jurisdiction  tm  the  purpose  of 
getting  as  far  away  firom  bis  wife  as 
possible  and  of  concealing  this  suit  from 
her,  and  tiiat  be  baa  come  to  tbia  jurlsdic- 
tton  for  tbe  purpose  of  bringing  this  suit, 
and  that  he  has  not  established  a  bona  fide 
domicile  In  this  county. 

'rrhe  court  will  dedlne  jniisdlctltm  and 
dismiss  the  suit.  Besides  the  reasona  al- 
ready mentioned  tor  refusing  to  entertain 
jurisdiction  of  tbe  caus^  it  may  be  further 
pointed  out  that  the  affidavit  on  wMdi  tbe 
order  of  publication  was  based  Is  unintel- 
ligible and  therefore  Insufficient" 

[1]  To  these  reasons  moving  tbe  drenit 
cour^  we  may  add  that  there  is  no  order  of 
publication  before  us  at  alL  There  is  a 
statement  made  by  the  notary  public  in  the 
caption  to  the  depositions  taken  by  him  on 
the  16tb  day  ot  March,  1912,  that  the  de- 
fendant had  been  proceeded  against  as  a 
nonresident,  and  tbe  order  of  publication 
against  her  had  duly  matured;  but  there 
Is  not  one  word  from  the  derk,  the  order  of 
publication  Itself  is  not  before  us,  there  la 
no  appearance  of  defendant  by  counsel,  in 
person  or  otherwise,  and  the  decree  does  not 
state  upon  what  papers  the  cause  was  heard 
in  the  circuit  court. 

[2]  Tbe  statute  fixing  the  Jurisdiction  of 
courts  in  matters  of  divorce  la  found  in  sec- 
tion 22S9  of  the  Code:  "Tbe  drcuit  and 
corporation  oourti,  on  the  chancery  side 


thereof,  shall  liave  jurisdiction  of  suits  for 
annulling  or  affirming  marriages,  and  for 
divorces.  No  suit  for  annulling  a  marriage 
or  for  divorce  shall  Ik  maintaluable,  un- 
less one  of  the  parties  has  been  domiciled  iu 
this  state  for  at  least  one  year  preceding 
the  commenc^ent  of  the  suit;  nor  shall 
any  suit  for  affirming  a  marriage  be  main- 
tainable, unless  one  of  the  parties  be  domi- 
dled  in  this  state  at  the  time  of  bringing 
such  suit  The  suit,  In  either  case,  shall  be 
brought  in  the  county  or  corporation  in 
which  the  parties  last  cohabited,  or  (at 
the  option  of  the  plalntlfT),  in  tbe  count?  or 
corporation  In  which  the  defendant  resides, 
if  a  resident  of  this  state,  and  if  not  a  resi- 
dent in  the  coun^  or  corporation  In  whlcb 
the  plaintiff  resides" 

It  seems  that  the  parties  never  cohabited 
In  this  states  that  the  defendant  is  a  non- 
resident of  the  state,  and  that  the  plaintiff 
claims  a  residence  in  Bodiingliam  county, 
under  the  circumstances  which  we  have 
already  stated. 

We  agree  with  the  drcuit  court  that  It 
properly  refused,  under  the  facts  appearing 
in  this  case,  to  grant  the  decree  prayed  for. 
Its  order  refusing  the  divorce  la  affirmed. 

Afiirmedt 


(US  Va.  6ii» 
McCAtJLET  «t  aL  T.  OBIM  et  tX 

(Supreme  Court  ot  Appeals  of  Tlrglnia.  Nov. 

20,  1913.) 

L  AOKKOWUDOUKNT  (S  55*)— ImPEAOHMBNT. 

The  taking  and  certifying  of  acknowledg- 
ments to  a  deed  is  a  jndidal  act  and  therefore 
tbe  officers'  determination  has  tbe  force  of  a 
judgment  and  cannot  be  collaterall;  impeached 
on  the  ground  that  one  of  the  grantors  did  not 
execute  the  iDBtmment  eren  by  the  testimony 
of  the  certifying  justice. 

[Ed.  Note.— For  other  cases,  see  Aeknowledg* 
ment.  Cent  Dig.  U  29(hM,  808-814;  Dec. 
Dig.  1  56.*] 

Z  HnSBAND  AND  WlFS  d  198*)— COVKBTmB 

— EkjuiTABCE  Estoppel. 

Where  a  married  woman,  who  had  not 
Joined  in  a  conveyance  of  property  in  wbicb 
she  was  a  tenant  in  common  by  descent  stood 
by  and  saw  the  innocent  purchaser  make  valu- 
able improvements  without  the  slightest  Inti- 
matloD  of  her  purpose  to  bring  suit,  waiting 
until  after  tbe  death  of  her  father,  who  was  a 
tenant  by  the  curtesy,  she  is  estopped  from 
claiming  the  land;  tbe  removal  of  tbe  common- 
law  disabiUties  of  married  women  increasing 
their  moral  responsibilities  of  ownership  at 
least  in  a  court  of  conscience.  - 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig;  U  T83,  944;  Dec.  Dig.  { 
19a*] 

8.  JxmoiaRT  (|  748*)— Goiigliibivenis8— Ti- 
Tia. 

One  whose  right  to  land  had  been  syndi- 
cated in  a  previous  suit  wberdn  she  damied 
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that  she  conveyed  It  when  on  infant  and  ao 

was  entitled  to  disaffirm  is  concluded. 

[Ed.  Note.— For  other  caaea,  aee  Judgment, 
Cent  Dig.  M  1252,  1208,  127&-12n,  1284; 
Dec  Dig.  {  743.*] 

4.  IKFANTS  a  99*)— Acnoira  TO  DUAniBU— 

ETIDBNCB— SUFUCIBNOT. 

Id  an  action  b;  an  infant  to  disaffirm  a 
conveyance  of  land,  where  at  the  time  of  mak- 
ing the  deed  he  bad  nearly  reached  his  majority 
and  acted  as  an  adult,  making  his  own  bargain 
and  receiving  the  purchase  money,  the  proof 
of  infancy  must  be  clear  and  satisfactory  to 
warrant  the  court  in  depriving  an  Innocent  pur- 
chaser of  the  land  of  which  De  and  his  prede- 
cessors in  title  had  been  in  undispnted  posses- 
rion  for  over  30  years,  and  the  testimony  of  the 
complainant  himeelf  snpplemented  by  bis  un- 
sworn statement,  made  after  the  execution  of 
the  deed  on  which  he  obtained  a  marriage  U- 
cense,  is  insnfficient 

[Ed.  Note.— For  other  cBses,  see  Infants, 
Cent  Dig.  i  294;  Dec.  Dig.  §  99.*] 

5.  Infants  (S  31*)  —  Advebse  Holding  — 
Mbroeb  of  Titue. 

Where  all  of  the  heirs  entitled  to  land  in 
remainder  after  the  life  estate  of  their  father, 
who  was  tenant  by  eartesy,  joined  in  a  convey- 
ance to  defendants*  predecessors  in  title,  and 
the  grentees  remained  in  uadisputed  posses- 
sion under  claim  of  title  for  many  years,  their 
possession  in  15  years  ripened  into  prescriptive 
title  against  the  life  tenant  and  the  two  es- 
tates merged,  and  hence  one  of  the  hairs,  who 
claimed  that  at  the  time  of  the  conveyance  be 
was  an  infant,  must  disaffirm  the  contract  with- 
in 15  years  after  the  title  of  the  life  tenant  has 
been  barred  by  prescription. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  SS  41,  46,  6a-«3;  Dec  Dig.  {  SI.*] 

6.  AdvbbSB  P0S8B8SI0M  (j  104*)- LoST  GBANT 

—Presumptions. 

Where  the  origin  of  a  possession  Is  not  ac- 
counted for,  and  would  be  unlawful  unless  there 
had  been  a  grant,  length  of  possession  Is  prima 
facie  evidence  from  wlilch  the  jury  may  prfr- 
aume  a  conveyance. 

[Ed.  Note.— For  other  cases,  aee  Adverse 
Pouession,  Cent  Dig.  f|  695^^;  Dec  Dig. 

Appeal  from  Glrcait  Court,  Bocklnghani 

Coanty. 

Bill  by  Amanda  Ol  McCaul^  end  others 
against  Jacob  Qrim  and  otliers.  From  a  de* 
cree  for  defendants^  complainants  appeaL 
Affirmed. 

Cbas.  A.  Hammer,  of  Harrisonburg,  and 
Bumgardner  &  Bumgardner,  of  Staunton,  for 
appellants.  Conrad  &  Conrad  and  Sipe  A 
Harris,  all  of  Harrisonburg,  for  appelleea 

WHITTLE,  J.  Appellant  Amanda  O.  Mo- 
Cauley  filed  her  bill  at  the  May  term,  1911, 
of  the  circuit  court  of  Bocklngham  county, 
against  the  appellees,  Delbl  and  Baugher  and 
wife  and  others,  for  partition  of  1^  acres 
of  laud  sltaated  on  Shenandoah  river  In  that 
county. 

Plaintiff  asserts  title  to  an  undivided  share 
in  the  land  as  one  of  the  heirs  of  her  mother, 
Eilzat>eth  Grim,  who  intermarried  with  her 
father,  Thomas  Becks.  The  bill  contains  no 


spedflc  denial  that  the  plaintiff  united  with 
her  husband  and  brothers  and  sisters  in  the 
deed  of  Aagost  20,  1869,  conveying  the  land 
in  ccmtroTeray  to  PoUy  Bntsler,  Benjamin 
Bica^  and  Jacob  Grim,  iind»  whom  the  pres- 
ent owners  claim;  but  contents  hera^  with 
the  allegation  tbMt  the  parties  referred  to 
executed  the  deed,  and  exhibits  Vhat  pux- 
ports  to  be  a  copy,  presomably  fbr  the  pnr^ 
pose  of  showing  that  ahe  was  not  a  party  to 
the  Instroment.  During  the  progress  of  the 
case,  however,  the  original  deed  was  put  in 
evidence,  from  which  the  plaintiff's  name 
appears  as  one  of  the  grantors. 

Appellees  demurred  to  the  tdll  and  filed 
answers  In  which  they  averred  that  the  deed 
was  duly  executed  by  the  plaintlfl  and  ac- 
knowledged before  two  justices  whose  certifi- 
cates showed  that  on  being  examined  by  them 
privily  and  apart  from  her  husband  and 
having  the  writing  fully  explained  to  her 
she  acknowledged  it  to  be  her  act  and  de- 
clared that  she  had  willingly  executed  the 
same  and  did  not  wish  to  retract  It;  that 
being  the  form  of  certificate  required  by 
statute  at  that  time.  The  present  owners 
also  alleged  that  they  were  innocent  pur- 
chasers of  the  land  for  value  and  without 
notice  of  plaintlflfs  claim,  and  Delhi  proved 
that  he  had  erected  permanent  improvements 
upon  his  part  of  the  tract  at  a  cost  of  up- 
wards of  $3,000. 

Though,  as  obaerred,  no  such  case  la  ex- 
pressly made  by  the  bill,  the  plaintiff,  over 
the  objection  of  the  defendants,  sought  to 
prove  by  parol  evidence  that  she  ndther  ex- 
ecuted nor  acknowledged  the  deed.  Anaoug 
other  witnesses  introduced  for  that  purpose, 
one  of  the  justices  was  relied  on  to  Impeach 
his  own  certificate.  His  deposition  was  taken 
37  years  after  the  date  of  the  deed,  and 
after  tbe  death  of  his  associate. 

[1]  It  is  settled  law  In  this  state  that  tak- 
ing and  certifying  acknowledgments  to  a 
deed  is  a  judicial  act,  and  therefore  the  cer- 
tifying officers*  determination  of  tbe  matters 
involved  has  the  conclusive  force  and  effect 
of  a  judgment  and  Imports  absolute  verity, 
and  cannot  be  collaterally  attacked. 

"It  cannot  *  *  *  be  Impeached,  even 
directly,  save  in  a  court  of  equity,  and  not 
then  except  for  fraud."  2  Minor  on  Beal 
Property,  S  1398. 

Carper  v.  McDowell,  5  Grat  (46  Va.)  212, 
Is  a  leading  case  In  Virginia  on  the  subject 
Judge  Baldwin,  in  his  opinion,  emphasizes 
the  importance  of  gtviog  conclusive  effect  to 
such  certificates,  and  says:  "It  follows 
from  the  nature  and  purposes  of  such  a  ju- 
risdiction (probate  jurisdlctlDn)  that  though 
Its  proceedings  are  often,  and  most  gener- 
ally, ex  parte,  yet  that  when  perfected  they 
are  evidence  for  and  against  the  whole 
world;  that  they  cannot  be  impea<died  by 
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extrimic  evidence  in  collateral  controversies 
concerning  the  rights  to  property;  and  that, 
as  a  general  rale,  they  cannot  be  so  Im- 
peached even  directly  In  a  suit  Instituted  for 
the  very  purpose.  If  this  were  otherwise, 
the  obvlons  result  would  be  to  defeat,  in  a 
great  measure,  the  object  of  the  probate  ]a- 
risdictlon,  and  to  Introduce  much  nncertaluty 
and  confuflion  into  Ow  admlniatration  .of 
Justice." 

In  BuUdlng  Association  v.  Groves,  96  Ya. 
138,  at  page  140,  31  S.  R  23,  Judge  Buchanan 
remarks:  "The  object  of  the  registry  laws 
is  to  secure  titles,  and  to  prevent  frauds. 
The  certificate  of  acknowledgment  is  required 
to  perfect  the  deed  for  recordation.  As  the 
record  when  made  Is  constructive  notice  to 
all  the  world,  public  policy  requires  that  it 
should  import  as  near  absolute  verity  as  Is 
conMstent  with  a  due  regard  to  the  rights 
of  the  parties  interested.  It  would  open  the 
door  to  great  abuses  and  gross  frauds  to 
make  the  validity  of  the  registration  of  a 
deed  depend  upon  the  recollection,  or  tiie 
subsequent  conduct  of  the  party  who  took 
the  acknowledgment"  Bank  v.  Paul,  75  Va. 
594,  40  Am.  Rep.  740;  Murrell  v.  Dlggs,  84 
Va.  900.  6  S.  E.  461,  10  Am.  St  Rep.  893. 

The  present  case  furolshes  an  apt  Illustra- 
tion of  the  mischievous  consequences  that 
would  result  from  the  relaxation  of  the  rule 
which  forbids  that  such  certificates  shall  be 
drawn  in  question  by  parol  evidence  In  col- 
lateral proceedings.  The  bill  wholly  falls 
to  advise  the  defendants  of  the  real  ground 
upon  which  the  plalntUT  rrats  her  case.  The 
suit  was  brought  42  years  alter  the  date  of 
the  deed,  and  the  evidence  chiefly  relied  on 
to  sustain  platnttiTa  oonteotiQn  is  tDmiflbed 
by  the  d^MialtionB  at  herself  and  husband 
and  one  of  the  oertlfjlng  Justices,  who  was 
79  years  old  wlwn  he  gave  hia  deposition,  and 
he  vraa  testlfjrlng  to  a  transaction  which  oc- 
eorred  87  yean  heftnre;  and,  besides,  the 
developmenta  in  the  case  strongly  tend  to 
discredit  him  as  a  witness. 

[2]  FlaintifE  Uved  in  the  immediate  Tidn- 
Ity  of  the  land,  and  stood  by  and  saw  an  in- 
nocent purchasar  making  valuable  Improve- 
mentB  thereon,  without  tlie  slightest  Inti- 
mation itf  her  pnrpoae  to  daim  a  share  in 
the  estate  nntn  she  brought  her  snit  She 
■eeka  to  excuse  her  emduct  and  long  delay 
on  the  plea  tiut  she  is  a  married  woman, 
and  also  that  her  fiftther,  Thomas  Becks,  was 
tenant  by  tiie  curtesy  of  the  land,  and  that 
she  filed  her  bill  within  tour  years  after  the 
life  estate  fdl  in.  The  common-law  disabili- 
ties of  married  women  with  respect  to  their 
property  rigbta  have  in  lai^  measure  been 
removed  by  statute^  and,  in  a  court  of  con- 
science at  least,  their  moral  responsiMltties 
of  ownerahlp  diould  be  proportionately  In- 
creased. The  effect  of  the  alleged  interven- 
tkm  of  Thomas  Becks'  Ufb  estate  will  be  con- 


sidered In  connection  with  Isaac  T.  Becks*  pe- 
tition. 

Our  conclusion  upon  this  branch  of  the 
ca,se  is  that  the  plaintiff  is  not  oititied  to 
relief,  either  upon  the  pleadings  or  evidence, 
and  that  her  bill  was  properly  dismissed. 

[S]  Elizabeth  F.  Tate  and  Isaac  T.  Becks, 
two  of  the  other  heirs,  both  filed  iwtitions 
in  the  main  case.  They  admit  that  they  con- 
veyed their  interest  in  the  land  to  grantors 
of  the  appellees,  the  former  by  her  separate 
deed,  and  the  latter  by  uniting  In  the  deed  of 
August  20,  1869,  but  they  allege  that  they 
were  Infants  when  these  conveyances  were 
executed;  and  the  object  of  their  petitions 
Is  to  repudiate  their  respective  deeds  on  that 
ground,  and  to  have  partition  of  the  land. 

With  respect  to  the  claim  of  Elizabeth  F. 
Tate,  the  record  shows  that  she  was  a  party 
to  another  litigation  in  which  her  title  to  the 
land  was  put  in  Issue,  which  Issue  was  deter- 
mined against  her  by  the  court  and  her  peti- 
tion dismissed;  hence  the  matter  as  to  her 
is  res  adjudicate. 

[4]  The  only  direct  evidence  of  Isaac  Becks' 
age  is  furnished  by  his  own  deposition,  sup- 
plemented by  his  unsworn  statement  made 
after  the  execution  of  the  deed,  upon  which 
he  obtained  a  marriage  license.  The  family 
Bible,  in  which  was  registered  the  ages  of 
himself  and  his  brothers  and  slstera,  Is  in 
the  possession  of  the  plaintiff  Mrs.  McOau- 
ley;  but  the  age  register  has  been  torn  out. 
and  was  missing.  It  Is  said,  when  she  received 
the  book  from  her  father.  Isaac,  at  the  date 
of  the  deed,  was  on  the  border  line  ot  his 
majority,  and  acted  as  an  adult  making  his 
own  bargain  and  receiving  bis  share  of  the 
purchase  money.  In  such  case  it  Is  no  hard- 
Bhb>  to  require  that  the  proof  ot  his  In^ncy 
should  be  clear  and  satisfisctoir  to  Jnstify  a 
court  In  depriving  an  innocent  purchaser  for 
valne  and  wilStout  notice  ot  land  ot  wbi<^ 
he  and  hia  predecessors  In  tltie  bad  been  in 
nn^sputed  possession  for  80-odd  yeaiv  with- 
out any  Intimation  of  an  adverse  Claim, 
though  the  claimant  Uved  in  the  n^hbor- 
hood.  In  a  somewhat  analogous  case  tills 
court  recently  held  the  proof  of  In&ncy  In- 
suffldmt  Hurt  T.  Blankenship,  112  Va.  674, 
72  S.  B.  U7. 

[I,  I]  But  tiie  decision  need  not  be  rested 
alone  upon  tiiat  conslderallon.  Assuming 
that  fieUtioner's  statement  that  he  was  21 
years  old  on  February  16;  1871,  is  true,  and 
also  conceding  that  he  had  tiie  right  to  dis- 
aflQrm  his  deed  at  any  time  within  IS  years 
from  that  date  (Wilson  v.  Branch,  77  Va.  65. 
46  Am.  Rcqp.  709;  Birch  v.  Linton,  78  Va. 
684,  49  Am.  ReP*  881),  nev»theleflB  upon  that 
ba^  his  Tl^t  would  have  exidred  on  Feb- 
ruary 16,  1880,  and  be  did  not  file  hi*  peti- 
tion until  July  80,  1906,  a  period  of  more 
than  20  years  after  he  became  of  age. 

But  he  sedca  to  avoid  the  effect  of  tiiat 
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limitation  on  tbe  theory  that  his  father,  as 
tenant  hy  the  curtesy,  was  entitled  to  a  life 
estate  In  the  land,  and  that  his  petition  was 
filed  within  16  years  after  his  death. 

If  that  contention  be  sound  as  a  general 
proposition,  as  to  which  we  need  express  do 
opinion,  it  cannot  itreTall  nnder  the  facts  be> 
fore  us.  The  predecesBors  of  tbe  appeUem 
took  complete  posaeBslon  of  the  land  jat  the 
date  of  their  deed,  on  Angnst  20,  X860,  with 
the  knowledge  of  all  concerned,  including  the 
life  tenant  Thomas  Bedca.  Tbe  land  was 
transferred  to  tiiem  on  tbe  land  books  fbr 
tbe  ensuing  year,  and  they  and  those  claim- 
ing under  them  have  continuously  paid  taxes 
thereon,  and  have  remained  in  the  open,  ad- 
verse, and  nndlcqrated  posse^on  until  now. 
Thomas  Bedu  nerer  questioned  their  title 
or  possession,  and  substantially  declared  that 
they  were  the  rightful  owners  of  the  proper- 
ty. It  is  tme  no  deed  from  bim  waa  pro- 
duced ;  yet  the  conrt,  under  tbe  drcomstano' 
ee,  night  well  preanme  a  conveyance. 

"Where  the  origin  of  the  possession  is  not 
accounted  for,  and  would  be  nnlawfol.  un- 
less there  bad  been  a  grants  lengtb  of  pos- 
session prima  fade  evidence^  but  only 
prima  fiide,  fnmi  wbUSi  a  jury  mlgbt  or 
might  not  hare  presumed  a  oonT€Tanc&''  2 
Minor  oa  Real  Property,  |  10^ 

The  defendants'  possession  was  unqnesOon- 
ably  under  dalm  at  title,  and  after  the  lapse 
of  IS  years;  to  wit.  on  August  20,  1884,  it 
ripened  into  a  perfect  title.  On  that  date 
their  title  was  as  conqilete  as  If  tb^  had 
held  flie  life  estate  by  deed  from  lliomas 
Bedks.  Tbef  already  bad  title  to  the  re- 
mainder in  tee  ^ple,  and  tbe  two  estates  In 
the  same  land  baving  become  Tested  In  the 
rommon  owners,  under  the  common-law  doc- 
trine of  merger,  tbe  lesser  estate  merged  in 
the  greater  (1  Minor  on  Real  Property,  | 
37S),  and  the  ptatute  of  limitations  began  to 
run  against  Isaac  Becks  at  the  time  of  tbe 
merger  and  not  at  tbe  death  of  Thomas 
Becks.  Upon  this  hypothesis,  his  right  to 
disaffirm  expire)  August  20.  1889. 

In  every  aspect  of  the  case  tbe  decree  of 
tbe  circuit  court  Is  plainly  right  and  must 
be  affirmed. 

Affirmed. 


(116  Vs.  6») 

OBNT'S  mCX  r  PRUNER'B  ADBTB  et  sL 
(Sapreme  Court  of  Appeals  of  Virginia.  Nor. 
20,  1018.) 

Husband  and  Wire  (|  1S3*)— Wir*b  Sbpa- 

BATI  ESTATK— EVIDINCK. 

Evidence  held  to  require  a  findiop  that  de- 
fendant's decedent  bad  oo  interest  m  certain 
real  property  purchaaed  by  bis  wife,  but  that 
tbe  purchase  money  was  fumisbed  by  ber  and 


borrowed  by  her  from  her  stepson,  so  that  no 
part  of  tiie  property  was  subject  to  deeedentfs 
debts. 

[Ed.  Note.— For  other  cases,  see  Hnsbsnd 
and  Wite,  Cent.  Dig.  H  487-404;  Dee.  Dig.  i 
133.*] 

Appeal,  fnnn  Circuit  Gonrt,  Bussell  Oonnty. 

Action  by  J.  0.  Guif  s  execntilx  against 
Frunei's  administrator  and  others.  Judg- 
ment for  drfMidants,  and  plaindlf  appeals. 
Affirmed. 

S.  B.  Quillen  and  H.  A.  Boutb,  bofli  nt 
Lebanon,  for  appellant  W.  W.  Bird,  of  Leb- 
anon, for  aKWlleea 

EBITH,  P.  J.  O.  Gent,  at  ttu  Mardi  term, 
1887,  of  RuBsell  cfrcnit  court,  recovered  a 
judgment  against  George  A.  Pmner  fi>r  tiSS, 
with  interest  from  the  2001  day  of  April, 
1882,  until  paid.  This  judgment  was  doAet- 
ed  and  bas  bent  k^t  alive  by  the  Issuance 
of  executions,  and  at  the  second  November 
rules  of  the  circuit  court  of  Ruas^  county 
a  bill  was  filed  to  subject  to  its  payment  a 
tract  of  land  which  It  la  alleged  Pmner 
owned  after  tbe  judgmmt  waa  obtained 
against  him. 

Tlds  land  bad  been  sold  during  Pmner^s 
lifetime  to  one  J.  P.  Speer,  and  a  deed  was 
made  for  it,  In  wbi<di  Fields  and  wife,  from 
whom  the  land  had  been  purchased,  united 
with  (George  A.  Pmner  and  bis  wife  so  as  to 
convey  Speer  a  complete  title.  Speer  sold  tbe 
land  to  Hensdlll,  and  tbe  bill  makes  tbe  rep- 
resentatlTes  and  heirs  of  George  A.  Pruner. 
deceased,  J.  P.  Speer,  W.  A.  Fields,  J.  IK 
Hensdlll,  and  Virginia  Prunw.  tbe  widow 
of  George  A.  Pniner,  parties  defendant. 
None  of  the  parties  answered  exc^t  Spwr, 
Ftdds,  and  Hensdlll.  They  deny  that  Pmner 
purchased  from  Fields  or  any  one  else  the 
tract  of  land  In  the  bill  mentloned,'bnt  aver 
that  tbe  property  was  purchased  by  Hrsi 
Pmner,  the  wife  of  George  A.  Pruner.  who 
paid  the  purchase  money  out  of  ber  own 
separate  estate,  and  that  George  A.  Pmner 
had  no  money  with  wbldi  to  buy  this  or  any 
other  tract  of  land;  and  they  claim  that  Mrs. 
Jennie  Pruner  was  the  sole  purchaser  of 
the  property  from  W.  A.  Fields. 

The  facts  seem  to  be  as  follows;  Mrs. 
Virginia  Pruner  negotiated  with  Elelds.  who 
was  tbe  original  owner  of  tbe  house  and 
lot  in  dispute,  for  Its  purchase.  The  bargain 
was  made  with  her  and  the  money  in  large 
part  paid  by  her.  Her  husband  was  In  very 
narrow  circumstances,  and  the  strong  tend- 
ency of  the  evidence  Is  to  show  that  he  never 
had  tbe  means  to  make,  and  did  "not  make, 
payment  for  the  land.  As  we  have  said,  the 
negotiation  for  the  purdiase  from  Fields 
was  made  by  Mrs.  Pruner;  the  pnrdiass 
price  was  $825;  she  was  unable  to  pay  tbe 
whole  of  it  and  called  upon  Joseidi  A.  Pmner. 
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the  son  of  George  Prnner  by  a  fonner  mar- 
riage, to  aid  her  In  the  matter,  which  he 
did;  and  the  whole  pnichase  price  was  paid 
to  Fields,  but  for  some  cause  a  deed  wag 
not  promptly  made  to  the  pnndiaBers  by 
him.  After  a  time  the  property  was  sold  by 
Mrs.  Praner  to  J.  P.  Speer  for  the  price  of 
91,500,  who  paid  for  It  by  two  checks  on  the 
dtlzeos'  National  Bank,  Lebanon,  Ya.,  both 
of  which  are  dated  November  21.  1906,  one 
payable  to  J.  A.  Pmner  for  $800,  and  the 
other  to  Jennie  Pruner  for  $700.  This  dis- 
tribution of  the  purchase  money  between 
Joseph  A.  Pruner  and  Jennie  Pruner  was  In 
accordance  with  her  direction.  She  made  the 
Bale  to  J.  P.  Speer,  and  she  apportioned  the 
purchase  money  between  Joseph  A.  Pruner, 
her  stepson,  and  herself,  and  -Speer  gave 
his  checks  In  accordance  with  her  direction. 
As  tar  as  we  can  gather  from  the  facts,  this 
was  a  just  and  proper  settlement  of  the 
transaction  by  which  Joseph  A.  Prtmer  was 
reimbursed  for  the  advances  that  he  had 
made,  and  Mrs.  Pruner  received  that  which 
she  had  paid.  When  the  deed  came  to  be 
made,  the  title  stiU  beli«  In  W.  A.  Fields, 
who  had  been  fully  satisfied  by  the  payment 
to  him  of  the  price  at  which  he  had  so^d  the 
land  to  Mrs.  Pmner,  be  and  his  wife  united 
In  the  deed  to  Speer  In  order  to  give  him  a 
complete  title. 

There  is  no  satisfactory  evidence  that  we 
bave  been  able  to  discover  of  any  money  pass- 
ing from  George  A.  Pruner  to  his  wife,  or  to 
W.  A.  Fields,  or  to  any  one  else.  He  was  a 
very  old  man,  was  a  saddler  and  harness-mak- 
er by  trade,  and  stt  far  as  this  record  shows 
never  had  any  money  in  advance  of  neces- 
Bltlea  of  life  which  be  could  have  applied  to 
the  purchase  of  this  property.  The  only 
evidence  of  his  having  any  money  at  all  la 
that  prior  to  his  marriage  to  Virginia  Pru- 
ner, which  occurred  when  both  he  and  she 
were  well  stricken  in  years,  he  sometimes 
gave  to  her  trlfUng  sums  of  money,  the 
amount  of  which  is  nowhere  stated.  We 
have  been  unable  to  fasten  upon  anything  in 
the  record  which  shows  that  be  ever  made 
any  such  payment  upon  the  land,  or  ever 
h^  any  such  Interest  In  it  as  coald  be  bound 
by  the  lien  tit  the  jadgment  against  bim.  On 
the  other  hand,  the  strong  preponderance  of 
proof  Is  that  Mrs.  Pmner  bought  tba  land 
in  her  own  name;  that  she  paid  for  it  in 
part;  that  the  residue  of  the  purdiase  price 
was  paid  by  ber  stepson,  Joseph  A.  Pmner ; 
that  she  negotiated  tlie  sale  to  J.  P.  Speer ; 
that  she  was  at  that  time  regarded  as  the 
owner  of  the  property;  and  that  when  sold 
the  purchase  price  was  properly  divided  be- 
tween J08ei>h  A.  Praner  and  herself  in  ao 
cordance  with  their  respective  eQuitles. 


So  that^  upon  the  whole  case,  we  are  of 
opinion  that  the  decree  of  the  circuit  court 
is  right  and  should  be  afflnned. 

Affirmed. 

BUOHANAN  and  WHITTLE.  JJ^  abseuL 


CllS  Va.  CM) 
XBIPLBirr  v.  GUDEBBOO. 

(Supreme  Court  of  Appeals  of  yirglnia. 

Nov.  20,  1913.) 

L  SPBcmo  Pkkfoemanck  d  121*)— Acnoir— 

SUFFICIBROT  07  EviDKNCS— TbbHS  OF  COH- 
TBAOT. 

Evidence,  In  a  suit  of  n>Miifie  performance 
of  an  agreement  to  sell  complainant  a  tract  con- 
taining an  orcbaxd,  held  to  show,  that  the  op- 
tion to  purchase  contemplated  that  complainant 
paid  the  coat  of  certain  labor,  performed  on  the 
orchard  tract,  while  the  option  was  in  force. 

[Eld.  Note. — For  other  cases,  aee  Specific  Per- 
foi^^ance.  Cent  Dig.  SS  387-895;  Dec.  Dig.  | 

2.  Vbitdob  awo  PuacHASBa  (S  18*)--OPTioBr— 
Acceptance— GouFLiANCB  wnn  Terub. 
An  option  to  purchase  land  could  only  be 

accepted  upon  the  terme  contained  therein. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 

Purchaser,  Cent  Dig.  §  10;  Dec  Dis.  §  18.*] 

8.  SPBOmO  PKBFOBKAnOB  ({  121*)— ACTION S— 

SumciENCT  or  Envmrm.  —  Ooicflianoi 

WITH  CONTBAOT. 

Evidence,  in  a  suit  for  specific  performance 
of  an  agreement  to  sell  a  tract  contaming  an  or- 
cbard,  held  to  show  that  the  complainant  never 
offered  to  pay  the  cost  of  certain  labor  perform- 
ed on  the  orchard  tract;  as  required  by  oomplain- 
anfs  option  to  purchase,  and  had  no  mtentum  of 
doing  so. 

[EkI.  Note.— For  other  cases,  see  Specific  Per- 
formjuic^  Cent  Dig.  SS  387-395;  Dec.  Dig.  { 

Appeal  from  Glrcnlt  Court,  Shenandoah 
County. 

Suit  by  a  B.  Gudebrod  against  J.  L  Trip- 
lett  From  a  decree  for  conqdalnant,  de- 
fendant appeals.  Reversed. 

TavenuOT  &  Banserman,  of  Woodstock,  for 
appellant.  B.  T.  Barton,  of  Winchester,  and 
Walbm  Jk  Walton,  of  Woodstock,  for  appd- 
lee. 

BUCHANAN,  J.  This  suit  was  brought  by 
the  appellee  for  the  specific  performance  of 
an  option  for  the  sale  of  a  tract  of  land  con- 
taining about  68  acres.  The  trial  court  de- 
creed specific  execution,  and  from  that  de- 
cree this  appeal  was  granted. 

The  option  set  up  in  the  complainants 
(appellee's)  bill  is  as  follows: 

"Mt  Jackson,  Va.,  March  U,  1911. 
"tf  r.  a  B.  Ondebmd,  New  Zork. 
*Vy  dear  Sir: 

"Befi»rlng  to  Uie  memorandum  agreement 
I  gave  you  this  A.  M.  I  notice  yonr  arrange* 
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ment  of  the  payment  of  tbe  f60  M  falls  sbort 
¥10  M  and  it  asreeable  to  yon,  may  make 
this  amount  In  two  equal  paymenta  maturing 
In  300  uid  860  days  In  keying  with  the  pie- 
Tlous  payments.  Regarding  other  omissionB 
made  In  our  hastiness,  tIz.:  The  sale  of  the 
68  acres  land  of  mine  lying  (Opposite  my 
orchard  and  immediately  east  of  the  R.  R.» 
I  herewith  grant  you  an  option  on  It  in  con- 
nection with  that  given  on  my  orchard  at 
Beventy-flre  (75.00)  per  acre  on  terms  equiva- 
lent to  cash,  the  growing  crops  reserved. 
Then  as  the  season  for  seeding  tbe  orchard 
to  clover,  the  spraying  of  tiie  trees  and  the 
setting  of  fillera,  Ac,  is  at  liand  it  must  be 
undenBtood  that  I  am  to  be  reimbursed  with 
die  expense  of  same,  at  cost,  as  tncnrred  dur- 
ing the  existence  of  tbe  option.  Awaiting 
your  reply,  I  am, 

'TTours  very  truly,  J.  I.  Trlplett" 

The  fbllowlDg  is  a  copy  of  the  "memoran- 
dum agreement"  (which  was  also  in  the  f6rm 
of  a  letter)  refored  to  in  the  paper  upon 
which  this  snit  is  based: 

'mrch  11,  IfilL 
.  'In  consideration  of  one  dollar  paid  to  me 
receipt  of  which  Is  hereby  acknowledged  I 
hereby  give  yon  thirty  days  option  to  pur- 
chase my  orchard  situated  east  of  laud  own- 
ed by  tlie  Strathmore  Orchard  Go.  Including 
27  acres  of  land  In  northwesterly  part  there- 
of Including  all  Improvements  and  containing 
In  all  about  two  hundred  and  twelve  acres  of 
land  more  or  less,  together  with  right  to 
operate  a  ram  for  obtaining  water  during 
sudi  time  as  water  flows  over  tbe  dam  of 
the  pond  adjoining  said  prt^rty  owned  by 
me,  togetha  with  all  crops  and  labor  per- 
formed on  said  property  together  with  the 
ram  and  piping  now  connected  with  the 
water  supply  four  mules  and  all  tools  and 

3  wagons.  Implements  ot  all  kinds  Including 

4  sets  harness  for  the  snm  of  sixty  thousand 
dollars,  payable 

9  1,000  on«  thousand  dollars  in  SO  daym. 


4,000  four  thousand 
5,000  flT«  ttaouaand 
5,000  five  thousand 
5,000  flva  thousand 
10,000  ten  thousand 
10,000  t«a  tliousaiid 
10,000  tan  Uumwad 


60 

N  -  120  - 

"  "  160  " 

u  ••  2i0  » 

-  Oct.  1,  1912. 

*•  Oct  1. 19U.  ftt  0^ 

*  Oct  1, 1W4." 


Within  80  days  after  these  options  were 
given  tbe  appellant  and  appellee  entered  In- 
to a.  contract  for  the  sale  and  purchase  of 
the  212'acre  parcel  of  land,  known  as  the 
"Ordiard  tract"  upon  terms  somewhat  dif- 
ferent from  those  set  out  In  the  option  under 
which  It  was  acquired.  After  the  agreement 
for  the  sale  of  tbe  orchard  tract  had  been 
signed  by  the  parties,  and  on  the  same  day, 
the  appellee  claims  that  he  exerdsed  his 
right  to  purchase  the  6S-acre  tract  under  Us 


option  on  Out  tract  and  paid  fbe  ajipdlant 
tbe  snm  ot  $20  tliereon,  as  shown  ^  a  re- 
ceipt given  by  the  latter  In  the  fbllowlng  Ian- 
gnage:  "Rec^ved  of  Mr.  O.  E.  Oudebrod 
twenty  dollars  on  option  of  6S  acres  and 
sect" 

As  wUl  be  seen  from  tiie  coition  gtren 
upon  the  68-acre  tract,  it  provides,  among 
other  things,  that  "as  tbe  season  for  seeding 
tbe  orchard  to  clover,  the  spraying  of  the 
trees  and  the  setting  of  fillers,  See,  Is  at  band 
it  must  be  understood  that  I  am  to  be  re- 
imbursed  with  the  expense  of  sam%  at  cost, 
as  incurred  during  the  existence  of  tbe  op- 
tt<»."  It  is  a  concession  In  the  case  tliat 
then  was  no  orchard  on  the  68-acre.  tract 

[1]  The  first  question  to  be  considered  Is 
whether  or  not  the  appellee  accepted  the  of- 
fer for  the  68-acre  tract  upon  the  terms  sub- 
mitted In  the  option;  or.  In  other  words, 
frtiether  or  not  the  minds  of  the  parties  met 
In  making  and  accepting  the  offer.  The  ap- 
pellee claims  that  when  he  agreed  under  bts 
option  to  purchase  the  68-acre  tract,  paid  the 
f20,  and  took  the  receipt  therefor,  his  un- 
derstanding of  the  matter,  and  his  intention, 
was  to  pay  ¥75  per  acre  for  the  land  in  cash, 
or  Its  equivalent,  and  to  pay  $20  additional 
on  account  of  certain  ploughing,  etc.,  that 
had  been  done  on  tbe  68-acre  tract  during  the 
existence  of  the  option.  The  appellant  on 
the  other  hand,  claims  tbat  his  understanding 
•of  the  matter,  and  his  Intention,  was  that 
be  was  to  receive  for  the  63-acre  tract  ot 
land  the  price  of  $75  per  acre  in  cash  or 
Its  equivalent  &Dd  the  cost  Incurred  by  him 
In  seeding  the  orchard  tract  In  clover,  spraying 
the  trees,  and  setting  out  fillers,  amounting 
to  about  $500  during  the  80  days  the  ondiard 
tract  option  was  In  force. 

After  the  receipt  for  the  $20  had  been 
given,  the  attorney  of  the  appellant  who  was 
present  was  directed  to  prepare  an  agree- 
ment embodying  the  terms  of  sale  and  pur- 
chase. On  the  next  day,  when  the  appellee 
returned  to  the  office  of  Qie  appellant  to 
sign  the  agreement  of  sale,  the  parties  dif- 
fered as  to  that  provlsltm  in  the  writing 
which  provided  for  the  payment  of  $600,  the 
orchard  account  or  claim  of  the  appellant 
Tbe  appellee  refused  to  agree  to  pay  tbat 
account  and  the  ai^llant  refused  to  enter 
Into  an  agreement  for  the  sale  of  ffte  68-acre 
tract  unless  the  appellee  did  pay,  or  agree  to 
pay,  the  orchard  tract  account  and  the  par- 
ties separated.  Within  the  next  30  da^ 
the  appellee,  as  he  claims,  made  a  tendw 
$6,086.76,  the  purchase  price  of  tbe  684crft 
tract  (67.61  acres)  at  $7^  per  acre  Tbe  ap- 
pellant declined  to  receive  the  money. 
Thereupon  the  appellee  made  a  spedal  de- 
podt  of  tbe  same  mim^,  or  the  same  amount 
of  money*  in  bank.  Tbe  langnago  ot  the  we- 
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dal  deposit  and  the  recdpt  of  flu  bank 
tberefor  la  aa  followa: 

"Memo,  of  In8tructlon& 

"To  the  Shenandoah  -  Valley  National  Bank 
of  Winchester,  Va.  Winchester.  Va. 

"I,  the  undersigned,  C.  E.  Gadebrod,  here* 
with  deposit  as  a  special  deposit  the  snm  of 
IS.0S5.00  In  gold  coin  of  the  United  States, 
and  seventy-flTe  cents  (|.75)  atlver  coin  of 
the  United  States,  to  be  held  by  said  bank 
under  the  following  Instmctlons : 

"1.  Pay  orer  and  deliver  the  same  to  said 
J.  I.  Triplett,  or  his  order,  upon  delivery  by 
him  to  said  bank  for  0.  B.  Gudebrod  of  a 
deed  conveying  In  fee  simple  to  the  said  0.  B. 
Gudebrod  the  tract  of  67.81  acres  of  land 
laying  near  Mt  Jackson,  in  Shenandoah 
county,  Virginia,  covered  by  the  option  and 
letter  dated  March  11th,  1911,  free  from  all 
incumbrances,  and  with  general  warranty  of 
title  and  covenant  that  the  said  grantor  has 
the  right  to  make  a  good  and  perfect  conv^- 
ance  thereof;  and  upon  examination  of  said 
deed  by  the  attorney  of  said  G.  B.  Gudebrod. 

"2.  That  upon  the  failure  of  said  J.  I. 
Triplett  to  deliver  said  deed  then  the  said 
Shenandoah  Valley  National  Bank  shall  pay 
over  said  fund  to  the  clerk  of  the  circuit 
court  of  Shenandoah  county,  Va.,  upon  the 
Institution  of  any  suit  by  said  C.  B.  Gudebrod 
hereafter  against  said  J.  I.  Triplett  for  en- 
forcement of  the  contract  with  regard  to 
said  67.81  acres  of  land,  to  be  held  by  said 
clerk  snbject  to  the  orders  of  the  coort  in 
said  suit 

"Given  under  my  band  this  lltti  day  of 
May,  1911.  Christian  E.  Gudebrod." 

"Winchester,  Va..  May  11,  1911. 
"Received  May  11, 1911,  of  C.  E.  Gudebrod 
a  special  deposit  of  $5,085.00  In  gold  coin  of 
the  United  States,  and  75  cents  in  Edlver 
coin  of  the  United  States,  making  in  all  the 
sum  of  $5,085.TC,  with  the  following  tnstruo* 
tlons : 

"(1)  Pay  over  and  deliver  the  taid  to  said 
J.  I.  Triplett,  or  his  order,  upon  the  delivery 
by  him  to  said  bank  for  said  C.  B.  Gudebrod 
of  a  deed  conveying  in  fee  simple  to  the  said 
C.  E.  Gudebrod  the  tract  of  67.81  acres  of 
land  lying  near  Mt  Jackson,  in  Shenandoah 
county.  Va.,  covered  by  the  option  and  letter 
dated  March  11th,  1911.  free  from  all  incum- 
brances, and  with  general  warranty  of  title 
and  covenant  that  the  said  grantor  has  the 
right  to  make  a  good  and  perfect  convey- 
ance thereof ;  and  upon  examination  of  said 
deed  by  the  attorney  of  said  G.  B.  Gudebrod. 

"(2)  That  upon  the  failure  of  said  J.  I. 
Triplett  to  deliver  said  deed  then  the  said 
Shenandoah  Valley  National  Bank  shall 
pay  over  said  fund  to  the  clerk  of  the  circuit 
court  of  Shenandoah  count7t  Va,  upon  tb« 


institution  of  any  suit  by  said  0.  E.  Gude- 
brod hereafter  against  said  J.  I.  Triplett  for 
enforcement  of  contract  with  regard  to  said 
67.81  acres  of  land*  to  be  held  by  the  said 
deift  Bobject  to  Qie  order  of  the  cxrart  in 
said  Bolt 

"Given  under  my  hand  this  11th  day  of 
May,  1911.         Jno.  W.  Bice,  Cashier, 

"Shenandoah  VaUey  Nat'l  Bank, 
"Winchester.  Va." 

The  appellant  was  notified  of  this  action 
by  the  appellee.  Upon  the  appellant's  de- 
clining to  comply  with  the  terms  and  condi- 
tions of  the  special  deposit  the  money  was 
turned  over  to  the  clerk  of  the  court  when 
this  suit  was  instituted,  which  was  in  June 
following. 

According  to  the  appellee's  evidence,  he 
never  agreed  to  the  terms  of  the  option  con- 
tract for  the  sale  of  the  6S-acre  tract  He 
testtfles  that  when  the  proposition  was  made 
to  him  to  pay  the  cost  of  sowing  clover  seed, 
spraying,  etc.,  on  the  orchard  tract  whether 
made  when  closing  the  option  on  the  orchard 
tract  or  when  the  option  on  the  68-acre  tract 
was  accepted  by  falm,  be  continuously  and 
positively  refused  to  entertain  the  proposi- 
tion, and  that  the  f  20  paid  on  option  of  68> 
acre  tract  and  account  was  made  for  plowing 
on  that  tract  The  testimony  of  the  appel- 
lant and  his  brother,  who  was  present  when 
the  f20  was  paid  and  the  receipt  given,  Is 
equally  positive  that  the  "account"  referred 
to  In  that  receipt  was  for  labor  performed 
on  the  orchard  tract 

[2,  S]  The  weight  of  evidence  Is  In  favor 
of  the  appellant's  contention  on  this  question. 
He  and  his  brother  sustain  It  OChe  appellee 
alone  testifies  to  his  understanding  and  in- 
tention when  he  paid  the  f20  and  took  the 
receipt  The  receipt  itself  tends  to  sustain 
the  appellant's  view.  It  shows  that  the  (20 
was  paid  and  received  "on  the  option  of  the 
i68-acre  tract  and  acct"  There  was  no  op- 
tion on  that  tract  except  that  which  provided 
for  the  plalntlfTs  reimbursement  of  the  ex- 
!pense  incurred  on  the  orchard  tract  In  the 
'absence  of  parol  evidence,  the  natural,  If  not 
the  necessary,  meaning  to  be  placed  upon 
the  receipt  Is  that  the  $20  was  paid  on  ac- 
count provided  for  In  the  option  on  the  68- 
acre  tract  Without  the  appellant's  assent 
the  appellee  could  not  acquire  the  68-acre 
tract  except  upon  the  terms  contained  in 
the  option.  The  fact  that  the  labor,  eta,  the 
payment  of  which  was  provided  for  in  the 
option,  related  to  the  orchard  tract  could 
not  BS  It  seems  to  us,  affect  the  question. 
The  appellant  had  the  right  to  Impose  such 
terms  and  conditions  In  that  option  as  he 
saw  proper;  indeed.  It  appears  that  the 
principal  object  the  aivellant  had  in  writing 
the  letter  of  March  U,  1911,  giving  the  op- 
tion on  the  68-aere  tract,  was  to  spcnre  the 
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payment  of  tbe  expense,  wblcta  be  tesOfled  be 
knew  bad  to  be,  or  sbould  be.  Incurred  In 
caring  for  tbe  orcbaid  tract  during  tbe  erlrt- 
ence  of  the  option  ajxm'.tt  The  option  on 
tbe  orchard  tracts  as  pr^jiared  by  Uie 
p^ee,  not  only  did.  not  provide  fbr  like  pay- 
meat  of  that  expense,  as  the  appellant  claims 
It  sfaoold  have  done,  bat  used  language  which 
excluded  that  Item  of  exp^ise  In  the  pur- 
chase price  of  the  land.  This  fact  the  ap- 
pellant claims  he  did  not  know  when  he  sign- 
ed tile  option  on  the  orchard  tract  That 
paper  shows  on  Its  face  that  It  wu  pre- 
pared hurriedly,  as  does  the  parol  evidence, 
certainly  without  much  car^  fbr  It  wholly 
falls  to  make  provision  for  the  time  wh«i  the 
last  110,000  of  the  purchase  price  was  to  be 
paid,  or  to  make  any  r^^%nce  to  the  68* 
acre  tract,  which  both  parties  seem  to  have 
considered  bad  some  connection  with  the  or- 
chard tract  In  their  offers  to  bny  and  seU. 
It  is  trde  that  when  tbe  terma  of  the  agree- 
ment for  the  sale  and  purchase  of  tbe  or- 
chard tract  were  being  considered,  the  Item 
of  expense  for  labor,  etc.,  was  mentioned, 
and  the  appellee  refused  to  pay  It  Slila, 
under  the  terms  of  bis  optlim  on  that  tract, 
he  clearly  had  the  right  to  do,  but  when  be 
determined  to  accept  or  take  up  the  option 
on  the  684cre  tract  he  could  not  accept  It 
upon  any  other  terms  than  those  which  tbe 
option  contained.  He  did  not  ftt  the  ttme 
he  claims  to  have  accepted  the  option,  offer 
or  agree  to  pay  the  labor,  etc.,  account;  and 
he  did  not  do  so  when  he  made  the  tender 
of  tbe  purchase  i«lee  of  the  68-acre  bact 
nor  when  he  made  the  special  deposit  of  the 
money  so  tendered  In  bank,  nor  when  he  filed 
bis  blU.  On  the  contrary,  the  conduct  of 
the  appellee,  as  well  as  his  words,  clearly 
shovre  that  he  not  only  never  offered  or 
agreed  to  pay  the  labor,  etc.,  account,  whose 
payment  was  required  by  tite  terms  of  tbe 
option,  but  that  he  had  no  Intention  of  doing 
so.  The  appellee  never  having  accepted  the 
terms  of  the  option  which  gave  him  the  right 
to  purchase  the  68-acre  tract  of  land,  he  was 
not  entitled  to  a  epedfle  execution  tbereoi; 
and  tbe  trial  court  erred  in  so  holding. 

The  decree  complained  of  must  be  revers* 
ed,  and  tbe  bill  dismissed,  with  costs  to  the 
appellant,  subject  to  a  credit  of  |20,  tbe 
amount  paid  by  the  appellee  to  the  appellant 
as  evidenced  by  the  receipt  of         10^  1811. 

Beversed. 


(115  Va.  a?) 

DBVBRS  T.  DEYEBS. 
(Supreme  Court  of  Appeali  of  Vliglnfb 
Nov.  20,  1913.) 

1.  DivoBCB  (5  37*)— Grounds— Desebtiow. 

Where  complainant,  who  had  promised  to 
seod  hia  wife  on  a  visit  to  her  relations,  failed 
to  do  so  but  consented  to  her  making  the  hrip  up- 
on the  money  being  furnished  by  them  and  broke 


pir  a  eorreipoDdence  between  them,  CDmpIoInant 
u  not  entitled  to  divorce  on  the  noond  of  it&er- 
Oon,  even  tbonsrh  the  wife  stated  she  would  not 
uve  with  bmi  at  tbe  place  he  had  made  his  home. 

c^Ma,  see  Divorce,  Cent 
Di.  Sf  27,  107-U4, 136-138;  Dec.  37°  ] 

2.DXV0SCI   a  11«)— AiiowAHOB— Pdbuo 

POLIOT. 

It  is  against  public  policy  to  encounn  di- 
vorce litigation,  for  the  well-being  and  good  or^ 
der  of  Mciety  demand  that  husbands  and  wIvm 
■hall  endeavra  in  good  faith  to  dwell  in  unity. 

Appeal  from  (Xrcult  Court  Rocklndttm 

County. 

Bill  by  Albert  Warren  Devers  against  EtU 
Pearl  Devers.  From  a  decree  denying  a  di- 
vorce cdmplalnant  appeals.  Affirmed. 

Chaa  A.  Hammer,  of  Harrisonburg,  for 
appelant 

WHITTLE,  J.  This  case  Is  aatlsfactorilj 
discussed  in  the  opinion  of  his  honor,  the 
Judge  of  the  circuit  court  as  follows: 

"Tbe  parties  are  both  natives  of  this  coun- 
ty. They  were  married  at  Atlanta,  In  Niw 
York  stat^  the  home  of  the  defendant  at 
that  time,  on  July  22,  1A06.  After  they 
were  married  they  lived  at  Newport  Ne^re, 
Va.,  for  a  year,  then  at  Cln<innati  for  a 
while,  then  returned  to  Tenth  Legion,  in  this 
count?*  where  both  had  formerly  lived. 
Whether  the  parties  were  ever  domiciled  to- 
getbu-  after  their  return  to  T^th  Legion 
does  not  appear  from  the  evidence.  The 
plaintiff  lived  with  bis  mother,  and  the 
wife,  for  a  couple  of  weeks  before  she  wait 
away,  was  with  her  aunt  Whether  a  home 
was  provided  for  the  wlf6  at  the  home  of 
her  mother-in-law  or  elsewhere  has  not  been 
put  in  evidence.  At  the  time  the  desertion  by 
the  wife  Is  allied  to  have  taken  placei.  the 
plaintiff  testifies  his  wife  came  over  to  his 
mother's  home  from  her  aunl^s  where  she 
was  tnen  staying  and  asked  tbe  plaintiff  to 
help  her  to  pack  her  trunk,  whereupon  he 
asked  her.  'Where  are  yon  golngr  to  which 
she  repUed,  *I  am  going  home.'  And  the  wit- 
ness testified  this  is  all  she  said,  and  he  ask- 
ed her  no  more  questlonst  and  nothing  more 
was  said  at  ttie  time. 

"Tbe  witness  testified  that  he  and  Us  wife 
were  living  In  Onclnnatl  whea  ihe  plaintiff 
decided  that  on  account  of  the  state  of  bis 
mother's  health,  he  would  have  to  return  to 
his  old  home  to  care  for  h^.  His  wife  ob- 
jected to  this  course,  but  he  overruled  her 
objections  and  persuaded  her  to  come  aJaag 
with  him,  promising  her  that  if  .she  would 
wait  until  April  he  would  send  her  bofie. 
He  says  she  gave  him  no  rest  from  the  time 
he  got  home  until  she  left  and  that  when 
be  got  back)  he  did  not  have  the  money  to 
send  her  home,  and  that  she  befive  he 
could  supply  It  sending  to  her  home  for  the 
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money.  ATI  of  tbls  looks  very  mncb  like  the 
idaintiff  consented  to  his  wife's  going  to  her 
old.  borne,  whetber  because  of  ber  Insistence 
or  because  be  was  not  able  to  settle  ber  In 
a  borne,  or  from  tbe  two  causes  combined,  or 
from  some  other  cause,  makes  no  Olflerenoe. 
Tbe  furtber  condnct  of  tbe  parties  Is  to  the 
same  effect  Tbe  testimony  of  the  plaintiff 
shows  tbat  bis  wife  wrote  to  blm  on  ber  ar- 
rtTal  at  ber  old  borne  In  New  Tork,  and  b6 
says  be  answered  tbe  letter.  He  also  says 
be  got  other  lettera  which  be  did  not  An- 
swer ;  tbe  last  one  being  received  In  October, 
1908,  nearly  a  year  after  she  left.  These 
letters  were  not  put  In  evidence.  The  plain- 
tiff  says  they  were  friendly.  He  also  says  he 
and  his  wife  parted  friends.  He  also  says 
be  never  asked  bis  wife  to  retom  to  him.  It 
la  tnie  the  plaintUF  testifies  that  either  before 
they  left  Glndnnatl  or  elsewhere,  perhaps  by 
letter  (be  does  not  specify),  bis  wife  said  she 
would  never  live  with  blm  at  Tenth  Legion, 
but  It  does  not  at  all  appear  that  she  meant 
to  separate  herself  permanently  from  ber 
bnsband  or  even  contemplated  that  result  as 
tbe  probable  consequence  of  her  conduct  It 
seems  pretty  plain  that  the  husband  consent- 
ed to  ber  going.  He  has  not  only  not  sought 
to 'have  ber  return  bat  be  discouraged  and 
broke  off  the  correspondence  which  she 
tried  to  keep  up  with  him  by  letter,  even  to 
the  extent  of  writing  to  him  several  letters 
tbat  be  never  answered,  and  be  seems  never, 
either  before  or  after  her  departure,  to  bave 
made  any  pro  vision  to  house  her  or  take  care 
of  hec." 

[1]  It  Is  clear  from  appellanfa  own  ver^ 
ston  of  the  matter,  as  given  in  bis  deposition, 
that  tbe  drcumstancea  attending  bla  wife's 
departure  from  Virginia  did  not  amonnt  to 
wlUfol  desertion  or  abandonment  of  her  hu»- 
toand.  He  had  agreed  that.  If  she  would  de- 
for  ber  visit  to  bar  parents  in  tbe  state  of 
New  Tork  until  the  fallowing  April,  be  would 
pay  her  travdlng  expenses.  With  this  prom- 
Im  he  failed  to  comply,  alleging  by  way  of 
excuse  thst  ho  did  not  have  tbe  money.  She 
afterward  obtained  tbe  necessary  means 
from  ber  own  people  and  with  the  knowledge 
of  her  husband,  who  was  present  and  assist- 
ed In  packing  her  trunk,  and  who  Interpos- 
ed no  objection  whatever  to  her  goln|^  left 
for  the  home  of  her  parents.  Appellant  also 
testified  that  tb^  parting  was  friendly. 
Continuing,  he  says:  "She  wrote  me  when 
she  got  home,  and  I  answered  the  letter.  I 
got  something  like  two  or  three  lettera  from 
ber.  The  same  as  I*  would  get  txom  one  of 
my  relatives.**  Tet  he  admits  that  without 
cause  be  discontinued  the  correspondence 
and  never  wrote  to  ber  again.  In  answer  to 
tbe  question  why  be  made  no  effort  to  induce 
bis  wife  to  return  to  Virginia'  and  live  with 
blm,  he  replied:  "I  did  not  think  tt  was 
any  nse,  and  tbe  way  she  left  me  I  was  Just 


like  you  would  bave  been,  or  any  one  else,  a 
little  too  stout  to  ask  ber."  This  was  his  at- 
titude toward  his  wife,  whose  only  offense 
was  that,  with  his  consent,  she  had  gone  on  a 
visit  to  her  parents.  He  ignored  her  friendly 
letters  and  was  too  proud  to  admit  that  he 
wished  her  to  return;  but  he  was  not  asham- 
ed to  use  her  absence,  brought  about,  in  part 
at  least,  by  his  own  misconduct,  as  an  excuse 
for  a  suit  for  divorce  on  the  ground  of  will- 
ful desertion. 

[2]  Under  tbe  circumstances  detailed  It 
was  and  still  is  tbe  duty  of  appellant  earnest- 
ly to  endeavor  to  bring  about  a  reconciliation 
with  his  wife,  to  prepare  a  home,  however 
humble,  for  their  habitation,  and  to  invite 
ber  to  return  to  her  duty  and  share  it  with 
him.  The  well-being  and  good  oMer  of  soci- 
ety demand  that  husbands  and  wives  shall 
in  good  taitb  endeavor  to  reconcile  th^  dif- 
ferences and  dwell  together  In  unUy  and 
peace  rather  than  to  make  occasion  for  re- 
sort to  tbio  courts  tm  redress.  It  is  against 
public  pq11(7  to  encourage  sudi  litigation, 
and  it  Is  not  the  province  of  a  court  to  grant 
relief  to  a  ^alntiff  whose  misconduct  has 
contributed  to  bring  about,  U  Indeed  he  did 
not  connive  at,  the  condition  of  whiCh  be 
complains. 

The  decree  of  th»  drcnit  court  Is  without 
error  and  most  be  afllrmed. 
Affirmed. 


OU  Ta.  6BB) 

HOTTSB  T.  TJMrVBKSAlj  ORTTSHEB 
OOBPOBATION. 

(Bnprenw  Court  of  Appeals  ct  Virginia. 

Nov.  20.  1913.) 

1.  COUBTS  (f  116*)— BkOOBD— AUSHDMBNT. 

Process  to  commeoce  a  suit  is  part  of  tbe 
record  for  the  porpose  of  amendment  end  the 
court  will  look  to  tbe  return  thereon,  when  neo- 
eeaaxy,  not  only  to  show  the  date  of  the  return, 
but  also  tbe  date  of  Its  execatioo. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Si  369,  871-373 ;  DeoDlg.  |  116.*] 

2.  EvjDxncx  (i  41*)  —  JoozoiAX.  Norici  — 

^IhBHB  OF  GOUBT— COHICENCEUENT. 

The  time  for  the  commencement  of  the 
terms  of  the  several  courts  Is  fixed  b;  general 
law,  of  whidi  the  court  takes  judicial  notice. 

[Ed.  Note.— For  other  cases,  see  Bvldence, 
Cent  Dig.  ||  66-60 ;  Dec  Dig.  S  41.*] 

8.  DXSUSBAI.  AKD  NONSOIT  S8*)— POWXB  OV 
ClEKK— DBOLABATIOW— FAttUM  TO  FlLl— 
TiMX. 

Code  1904,  |  8241,  provides  that  tf  one 
month  elapses  after  process  Ls  returned  execut- 
ed as  to  any  one  or  more  of  the  defendants  with- 
out the  declaration  being  filed,  the  clerk  shall  en- 
ter the  suit  dismissed,  although  none  of  the  de- 
fendants have  appeared.  Section  3236  provides 
that  roles  sbAlt  be  held  on  the  fir^t  and  third 
Mondays  In  every  month,  but  where  tbe  term  of 
a  drcnit  court  of  Richmond  commences  on  the 
first  or  third  Monday  In  a  month,  the  rules 
which  would  otherwise  bave  been  held  the  first 
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or  third  Monday,  as  tb«  case  may  be,  Bhalt  be 
held  on  the  Monday  of  the  preceding  week.  The 
December  term  of  the  circuit  court  of  Richmond 
county  cdmmenoed  on  the  Tueiday  after  the  first 
Monday,  so  that  the  December  rales  of  that  coun- 
ty were  thrown  back  to  the  last  Monday  in  No- 
vember, which  occurred  on  the  2Sth.  Held,  that, 
process  having  been  returned  on  Monday,  Novem- 
Der  4tb,  the  clerk  had  no  power  to  dismiss  the 
case  for  failure  to  file  the  TOclaratioa  at  the  De- 
cember rules;  a  montli  not  having  elaj>8ed  be* 
tween  the  execution  of  the  process  and  such 
rules. 

[Ed.  Note.— Fot  other  cases,  see  IMsmissal 
and  Nonsuit.  Cent  Dig.  S|  13^^;  Dec.  Vig.  % 
68.*3 

Error  to  Circuit  Court,  Russell  County. 

Action  by  C  W.  House  against  the  Uni- 
versal  Crusher  Corporation.  Jodgment  for 
defendant,  and  plaintiff  brings  arror.  Be- 

■versed. 

S.  B.  Qulllen  and  W.  A.  Ayers,  botii  of 
tiobanon,  for  plaintiff  In  error.  Bams  & 
Kelly,  of  Lebanon,  for  defendant  In  error. 

KEITH,  P.  Plaintiff  In  error  Instituted  In 
the  drcolt  court  of  Russell  county  an  action 
of  trespass  on  the  case  against  the  Univer- 
sal Crusher  Company.  Process  was  issued, 
returnable  to  the  first  November  rules,  191% 
and  the  clerk  made  the  following  entry  upon 
his  rule  book: 

"1912.  ist  Nov'r  Rules.  Process  executed 
and  continued  for  declaration.  1912.  2nd 
NoT'r  Rules.  Continued  for  declaration. 
1912.  1st  December  Rules.  KamlsBed  for 
want  of  declaration." 

At  the  ensuing  term  of  the  drcutt  court 
the  plaintiff  In  error  moved  the  court  to  be 
permitted  to  file  his  declaration,  to  which  the 
defendant  objected,  whereupon  the  court  re- 
jected the  motion  and  refused  to  permit  the 
declaration  to  be  filed,  and  the  suit  stood 
dismissed,  and  thereupon  a  writ  of  error  was 
awarded  by  one  of  the  Judges  of  this  court. 

The  petition  insists  that  the  return  of  the 
process  "executed"  is  not  sufficient,  but  Is 
wholly  void  under  section  8227  of  the  Code. 

[i]  We  do  not  deem  it  necessary  to  pass 
upon  the  question  thus  raised,  for  its  deci- 
sion Is  Immaterial  to  the  proper  disposition 
of  this  case.  Process  to  commence  a  suit  Is 
part  of  the  record  for  the  purpose  of  amend- 
ment, and  the  court  will  look  to  the  return 
thereon,  when  necessary,  not  only  to  show 
the  date  of  the  return,  but  also  the  date  of 
its  execution.  Sands  v.  Stagg,  105  Va.  444, 
52  S.  E.  633,  54  S.  R  21. 

Section  3241  of  the  Code  provides  that  "If 
one  month  elapse  after  the  process  Is  return- 
ed executed  as  to  any  one  or  more  of  the  de- 
fendants, without  the  declaration  or  bill  be- 
ing filed,  the  clerk  shall  enter  the  salt  dis- 
missed, although  none  of  the  defendants  have 
app^red." 

In  this  case  the  writ  was  returnable  on 
Monday.  November  4th,  which  was  the  first 
rale  day.   The  service  of  process  was  then 


noted  and  tba  case  was  contlnaed  for  a  decs 
laratlon.  At  second  Norembn  mies  It  waa 
again  continiied  ft>r  a  deelBiatlon,  and  at  D»- 
conber  rules  It  was  dismissed. 

Now  section  8236  of  the  Code  provldea 
that  nilea  shall  be  held  on  the  flitt  and  third 
Mondays  in  every  month  and  shall  continue 
tor  three  days,  but  that  where  the  term  of 
a  drcuit  court  or  the  chancery  court  of  the 
dty  of  Richmond,  or  of  a  coriraration  court 
designated  for  the  trial  of  dvll  cases  In 
which  Juries  are  required,  happens  to  com- 
mence on  the  first  or  third  Monday  in  a 
month,  or  on  either  of  the  two  following 
days,  the  rules  wbidi  -would  otherwise  have 
been  held  on  the  first  or  third  Monday,  as 
'the  case  may  be,  shall  be  held  on  the  Mon- 
day of  the  preceding  week. 

[2]  The  time  for  the  commenonnent  of  tlie 
terms  of  the  several  courts  is  fixed  by  gener- 
al law,  of  ^teb  the  court  takes  Jadldal  no- 
tice. 

[8]  The  December  term  of  the  circuit  court 
of  Russell  county  commences,  according  to 
law,  on  the  Tuesday  after  the  first  Monday, 
so  that  the  December  rules  were  thrown  back 
to  the  last  Monday  In  November,  which  oc^ 
curred  on  the  2Sth.  The  process  having  been 
returned  on  Monday,  November  4th,  and  De- 
cember rules  occurring  on  Monday,  Novem- 
ber 25th,  and  the  clerk  having  entered,  as  ap- 
pears by  the  record,  the  dismissal  of  the  case 
for  want  of  declaration  at  first  Decemlier 
rules,  one  month  had  not  elapsed  after  the 
process  was  returned  executed,  and  It  follows 
that  the  case  should  have  been  restored  to 
the  docket  and  plaintlfl  In  error  permitted  to 
file  his  declaration. 

We  are  of  opinion  that  the  Judgment  must 
be  reversed,  and  the  case  remanded,  for  fur- 
ther proceedings  to  be  had  not  In  conflict 
with  this  opinion. 

Reversed. 

WHIirrLB,  3^  absent 

(US  Vs.  484) 

BUBNEB  T.  B1TBNEB. 

(Supreme  Court  of  Appeals  Virginia. 
Nov.  20,  19ia) 

1.  Tbnoob  ahd  Pubchabeb  (I  120*)— Pm- 

TORMANCE  or  COKTBACT. 

Where  the  deed  by  which  complainant  con- 
veyed to  defendant  provided  that  complainant 
should  witliin  five  years  from  the  date  thereof 
go  to  defendant  and  ascertain  whether  he  was 
satialied  with  the  transaction,  and,  if  he  was  not, 
complainant  should  pay  hhn  a  certain  sum,  and 
receive  a  reconTeyance,  a  statement  by  defend- 
ant upon  oomplainanfa  request,  whether  he  de- 
sired a  reconveyance,  that  "I  am  about  of  the 
same  opinion  that  I  was  when  the  transactioa 
was  had;  get  your  money  readjr,"  meant  that 
defendant  was  dissatisfied,  and  intended  to  re- 
convey  and  receive  back  the  sum  paid. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  IS  21A-217;  Dec.  Dig.  i 
120.*] 
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2.  Tbrdos  xrm  Pubosub  Q  120*)— Con- 
tract—Constbuctior. 

A  deed  provided  that  it  was  expressly  un- 
derstood by  the  parties  that  the  graotor  sboald 
within  five  years  from  the  date  tliereof  to 
grantee,  and  ascertain  whether  be  was  satisfied 
with  the  transaction,  and,  If  not  satisfied,  the 
grantor  should  pay  him  the  amoaat  receivea  for 
the  land,  and  grantee  ahoald  reconvey  the  land 
to  grantor,  and,  if  grantor  failed  or  refused  to 
pay  such  amount  to  grantee,  he  agreed  to  con- 
'vey  to  grantee  another  tract  in  addition  to  the 
tract  herein  conveyed.  Beld  that/  If  grantee, 
when  approached  on  the  subject  within  five  yenn 
from  the  date  of  the  deed,  declared  that  he  was 
not  satisfied  with  the  transaction,  grantor  was 
entitled  to  a  reconveyance  upon  papng  grantee 
the  price  paid  for  the  land. 

[Ed.  Mote.— For  other  cases,  see  Vendor  and 
IWhaoer.  Cent  Dig.  SI  21&-217;  Dec.  Dig.  | 

3.  Tbkdob  akd  Pitbcbassb  (B  120*)— Pebfobh- 
ANCE  OF  CoNDiTiONB— Time  or  Perfobm- 

ANCE. 

Where  a  deed  provided  that  grantor  shonld 
within  five  years  after  da.te  ascertain  from  gran- 
tee whether  he  was  satisfied  with  the  transac- 
tion, and,  if  he  was  not,  crantor  shonld  pay  bim 
the  price  of  the  land,  and  grantee  should  recon-' 
vey,  grantor  was  entitled  to  a  reasonable  time 
before  the  expiration  of  sacb  five  years  to  raise 
the  money  to  perform  his  part  of  the  contract, 
and  seven  days  before  the  expiration  of  such  pe- 
riod was  a  reasooabie  time,  so  that  he  could  as- 
certain grantee's  wishes  seven  days  before  that 
time  in  absence  of  objection  at  the  time  that  the 
fall  five  years  had  not  expired. 

[E!d,  Note. — For  other  eases,  see  Vendor  and 
Purchasw,  Cent.  Dig.  «  215-217;  Dee.  Dig.  | 
120.*] 

4.  VBKDOB  AND  PUBOHASEB  (}  120*)— PbBFOBU- 

ANCB  or  Condition — Sdfficienct. 

Where,  pursuant  to  a  deed  which  provided 
that  grantor  should  ascertain  five  yean  after 
the  date  of  the  deed  whether  grantee  was  satis- 
fied with  the  transaction,  and,  if  not,  should  re- 
fund the  price,  return  and  receive  a  reconvey- 
noce,  grantee  stated  that  be  was  dissatisfied 
when  questioned  on  the  subjetit  seven  days  be- 
for  the  expintion  <^  the  five  years,  when  gran- 
tor went  to  some  expense  and  trouble  in  raising 
the  money  to  pay  for  a  reconveyance,  grantee 
conld  not  afterwards  change  bis  mind  and  refaae 
to  reconvey  on  the  ground  that  grantor  did  not 
wait  until  the  exact  expiration  of  the  five-year 
period. 

[£d.  Note. — For  other  cases,  see  Vendor  and 
I'nrchaseT.  Cent  Dig.  H  215-217 ;  Dec.  Dig.  f 
120.*] 

Appeal  from  Clrcait  Court,  Page  County. 

Suit  by  David  F.  Burner  against  William 
E.  Burner.  From  a  decree  dismissing  the 
bill,  complainant  appeals.  Reversed. 

M.  L.  Walton,  of  Woodsto(^,  and  R.  S. 
Parks,  of  Loray,  for  appellant  Leedy  & 
Berry,  of  Luray,  for  appellee. 

CARDWELL.  J.  David  F.  Burner,  appel- 
lant, and  William  E.  Burner,  appellee,  are 
brothers,  and  In  April,  1907,  were  cotermi- 
nous landowners  In  tbe  Massanutton  section 
of  Page  county.  To.  In  the  early  part  of 
1007  appellant  was  >leslrons  of  obtaining  a 
loan  of  $1,500  to  meet  certain  business  en- 
gagements, and  had  arranged  fi>r  tbia  loan 
from  one  Asbby  Fultz,  to  be  secured  by  deed 
of  trust  on  a  certain  14-acre  tract  of  land  ad- 


joining the  taada  ot  VmaOt  and  am>ellee. 

Abont  four  days  after  the  arransement 
agreed  on  tritb  rults,  bnt  befora  U  waa  con- 
summated, appellant  had  a  talk  with  appel- 
lee, telling  him  of  the  arrangemmt  with 
Pnlti  and  in  that  connection  appellee  ang- 
gested  to  appellant  that  It  mif^t  be  wen  for 
him  (appellee)  to  borrow  tbe  money  of  l^iltE, 
In  which  erait  he  would  loon  it  to  api>ellant, 
and  hare  him  ezecate  a  deed  to  appellee  for 
the  14  acres  of  ^d,  i^n  terms  and  stipnla- 
tboB  mutually  agreed  upon.  The  change  in 
tbe  transaction  proposed  by  appellee  waa 
more  desirable  to  appellant,  as  he  stateB, 
first,  because  he  would  be  borrowing  the  mon- 
ey direct  from  his  brother  rather  than  from 
Fultx,  who  was  of  no  kin,  and,  second,  be- 
cause under  the  stipulations  agreed  on  with 
his  brother  he  (appellant)  would  have  no  In- 
terest to  pay  on  the  loan,  as  the  brother  was 
to  take  immediate  possession  of  tbe  land, 
and  crop  the  same,  which  crops,  It  was  con- 
sidered, by  reason  of  the  quall^  of  the  land, 
upon  proper  cultiTatlon,  would  ofTord  ample 
compensation  for  the  loan  in  lieu  of  the  regu- 
lar payment  of  Interest  that  appellant  would 
hare  been  compelled  to  pay  Fultz  In  the 
event  that  the  loan  was  made  by  him. 

Appellee  borrowed  the  91,600  of  Fultz,  and 
turned  the  same  over  to  appellant,  who  co- 
temporanedusly-— 4hat  is,  on  April  20,  1807 — 
executed  the  deed  out  of  which  this  litigation 
arises,  conTeylng  to  appellee,  in  considera- 
tion of  the  sum  of  91,500  cash  in  hand  paid, 
and  with  covenants  of  general  warranty  of 
title,  the  said  14  acres  of  land,  describing 
the  same  as  to  locality  and  boondarlea.  and 
stating  fionicee  of  title,  etc;;  biU  said  deed 
oontalns  the  following  conditlona  and  stipu- 
lations: 

"It  is  expressly  imderstood  and  agreed  to 
by  the  parties  to  this  omveyance  that  the 
said  D.  F.  Burner  shall  within  five  years 
from  the  date  of  this  deed  go  to  Wm.  B.  Bar* 
ner,  and  ascertain  from  bim  whether  he  is 
satisfled  with  this  transaction  or  not  It  the 
said  Wm.  D.  Burner  Is  not  satisfied  with  the 
said  traiuactlon,  then  the  said  D.  F.  Burner 
shall  pay  him  the  sum  of  91*000  in  cash,  and 
the  said  Wm.  B.  Burner  shall  reconvey  the 
land  herein  conveyed  to  the  said  D.  F.  Bur- 
ner. If  the  said  D.  F.  Burner  shall  fall  or 
refuse  to  pay  to  tbe  said  Wm.  E.  Burner  the 
said  sum  of  91,600,  then  tbe  said  D.  F.  Bur- 
ner agrees  and  binds  himself  to  convey  to 
said  Wm.  G.  Burner  another  tract  of  land, 
containing  16  acres  of  upper  land  now  own- 
ed by  him,  in  addition  to  the  tract  herein 
conveyed.  If  the  said  D.  F.  Burner  shall  sell 
the  said  16-acre  tract  of  land  within  the 
next  five  years,  he  shall  not  sell  it  for  less 
than  9600^  and  shall  pay  over  the  proceeds 
thereof  to  tbe  said  Wm.  B.  Burner  when 
sold.'* 

There  are  other  conditions  spedflcally  set 
forth  In  the  deed  which  required  appellee  to 
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foiee  and  turn  0M-ltiid  pxv^rly,  and  tzlm 
the  apple  trees,  and  to  observe  tbe  rotation 
of  crops,  especially  as  to  com. 

Said  deed  was  prompt^  recorded,  and  ap- 
pellee Immediately  took  fall  possession  of  the 
land,  and  has  ever  since  enjoyed  all  Hie  bene- 
fits derived  therefrom.  It  vlU  be  observed 
that  not  only  was  said  conveyance  <tf  the  14 
acres  of  land  conditional,  bnt  eipressly  sUp- 
nlated  that  within  five  years  fnnn  Its  date 
the  grantor  (appellant)  shonld  have  the  ili^t 
to  redeem  the  land  and  secure  a  reconvey- 
ance thereof  to  him  from  appellee,  provided 
he  went  In  penon  "within  five  years  from 
the  date  of  this  deed  (April  2(K  1907)  to  ap- 
plet, and  ascertained  from  him  whether  he 
was  satisfied  with  the  txanaactlon  or  not, 
and,  in  the  event  that  appellee  expressed 
himself  not  saOafled  with  the  transaction^ 
then  appelant  waa  to  pay  appellee  fl,eOO 
in  cash  <$100  (tf  whldb  waa  to  be  a  bonus), 
and  upon  the  recript  of  whldi  appellee  was 
required  to  reconvey  the  land  to  appellant. 

Appellant;  being  desirous  and  determined 
to  secure  a  reconveyance  of  said  land  to 
htm  within  the  five  years,  provided  he  could 
raise  the  sum  of  fl,600,  wMdi  was  necessary 
to  accomplish  this  purpose,  went  to  see  ap- 
pellee at  his  home  on  the  18th  day  of  April, 
1912,  which  was  within  five  years  from  the 
date  of  the  sa^d  deed,  and  within  only  seven 
days  before  the  expiration  of  the  said  five 
years,  and  informed  him  as  to  the  object  of 
his  visit,  and  propounded  to  appellee  the 
question  indicated  in  said  deed,  "whether  he 
was  satisfied  with  the  transaction,"  and  in 
reply  appellee  stated  specifically,  and  with- 
out qdallficatlon  or  evasion,  that  "he  had 
the  same  opinion  with  reference  to  l^e  trans- 
action that  he  had  In  the  first  place,  and  told 
appellant  to  get  his  money  ready,"  meaning, 
unquestionably,  the  $1,600  which  it  was  nec- 
essary  for  appellant  to  raise  In  order  to  se- 
cure a  reconveyance  of  the  land  to  him,  and 
within  a  few  days  after  this  appellant  raised 
the  fl,600  by  a  loan  from  a  bank  at  Lnray, 
and  carried  It  to  the  office  of  appellee's  attor- 
neys, where  he  was  present,  and  proposed  to 
turn  over  the  (1,600  to  him  npon  his  re- 
conveyance of  said  land  to  appellant;  but 
appellee,  though  not  denying  at  any  time 
that  he  had  expressed  himself  as  not  "sat- 
isfied with  the  transaction,"  and  told  appel- 
lant to  get  his  money  ready,  refused  to  re- 
ceive the  money  and  to  execute  a  reconvey- 
ance of  the  land  to  appellant,  stating  at  no 
time  any  reason  for  his  refusal,  except,  **I 
have  changed  my  mind,  and  Intend  to  keep 
the  land."  Wlwrenpon,  appellant  filed  his 
bill  in  tbis  canse^  setting  up  the  facts  above 
recited  and  ot^er  fiicts  as  to  the  tranaactlim 
between  himself  and  bis  brother,  appellee 
and  praying  that  the  latter  be  required  to 
spedflcally  perform  hia  contract  with  appel- 
lant tondilng  the  said  land  in  strict  con- 
formlty  with  the  terms  of  their  contract  evi- 
denced by  said  deed  of  AprU  20, 1907. 


Upon  the  hearing  of  flu  caese  upon  the 

bill,  the  answer  of  annllee  thereto,  and  dep- 
ositions takw  on  bdialf  of  the  respectlvtt 
parties,  the  learned  Judge  of  the  circuit  court 
entered  the  decree^  whidt  Is  brought  under 
review  in  this  appeal,  denyiiv  the  reUef 
prayed  for  In  the  blU,  and  dismissed  the 
sami^  wltii  costs  to  app^Ues. 

Aiq>dleeh  in  bis  answer  to  the  UUl.  vrtille 
not  spedflcally  denylns  its  allegations,  takes 
the  position  that  the  conveyance  of  the  14 
acres  of  land  was  a  eonv^anoe  of  an  ab- 
solute title  to  the  land  to  blm,  and  In  no 
sense  intended  as  a  security  for  tbe  loan  of 
the  $1,600  to  the  appeUant,  contending  tbat 
by  the  terms  of  the  deed  a  privilege  ma  lo- 
wrveA  to  him  of  reconv^ii^;  the  land  at 
the  end  of  five  years,  and  demanding  the  re- 
payment to  him  of  the  purchase  monej ;  *irat 
this  privily  waa  accorded  to  blm,  and  was 
left  ffltlrely  to  his  discretion  under  the  terms 
of  said  deed."  His  answer  further  states  the 
position  of  appellee  to  be  that  he  was  not 
obliged  to  exercise  his  discretion  as  to  wheth- 
er he  would  keep  the  land  or  reconvey  It  to 
appellant  until  the  end  of  the  five  years. 
He  admits  that  the  appellant  came  to  him  a 
few  days  before  the  expiration  of  the  five- 
year  period,  and  asked  him  what  he  waa  go- 
ing to  do  about  it  (the  land  transaction), 
to  which  inquiry  he  then  and  there  replied, 
"I  am  alKiut  of  the  same  opinion  tbat  I  was 
when  the  transaction  was  had;  get  your 
money  ready,"  "intending  further  to  tell  him 
(while  he  was  under  no  obligation  to  do  so 
at  tliat  time)  that  he  was  satisfied,  and  did 
not  expect  to  reconvey  the  land,  unless  some 
serious  accident  happened  to  the  land  be- 
tween that  time  and  the  expiration  of  the 
said  period  of  five  years,  such  as  a  flood;  but 
the  said  plaintiff  lmme(Uately  left,  seemed  to 
get  in  a  tremendous  hurry,  and  did  not  give 
your  respondent  time  to  say  anything  In  ex- 
planation of  his  Jesting  remark." 

It  api>ears  from  the  evidence  that  this  14 
acres  of  land  was  liable  to  overflow  when 
there  was  a  freshet  in  the  Shenandoah  river, 
which  might  result  In  carrying  off  the  fertile 
soil  on  the  land,,  rendering  it  of  little  or  no 
value,  and  the  view  taken  by  appellee  appar- 
ently is  that  hia  brother,  the  appellant,  had  no 
rights  under  the  terms  of  the  deed,  but  he  (ap* 
pellee)  could,  up  to  the  last  moment  of  the  five 
years,  in  case  the  land  by  reason  of  a  flood 
or  from  any  other  cause  became  of  less  value 
or  of  no  value  at  all,  dedare  his  diasatla- 
faction  as  to  the  transaction,  and  throw  the 
land  back  on  appellant  As  to  the  stntemoit 
that  appellant  waa  in  soch  a  hurry  on  ^rll 
13, 1912,  that  be  (appellee)  did  not  have  time 
to  explain  *'bS»  Jesting  remark,"  vpdlant 
when  testifying  in  this  cause,  after  stating 
that  be  bad  heard  from  several  sources  tbat 
his  brother  was  dissatisfied  with  the  land 
transaction,  stated:  "1  was  to  go  to  blm 
within  five  years  and  ascertain  the  question 

wbetber  or  not  be  was  BBtt8fle4L.uidt,lf  bs 
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wu  nUsfled,  It  mmld  make  a  clear  deed, 
and.  If  he  msnt  satUifledt  and  Qirowed  the 
I^ece  of  land  upon  me,  that  I  waa  to  ko  and 
ralae  the  and  par  U  to  him.  I  did  so 

on  Uie  18th  day  of  April,  1912.  When  I  mnt 
to  him,  I  Bays,  'Willie,  I  hare  come  to  asceiv 
tain  the  qnesdon  whether  or  not  yon  are  sat- 
isfied with  the  transaction  of  this  land.'  He 
saya,  'I  have  tlie  same  iwlnlou  that  I  had 
when  we  made  the  deaL'  I  says,  then,  I 
Bays,  'WUUe,  then  you  have  throwed  that 
land  upon  me?  and  he  says.  'Tea.  sir.' 
■Well,*  I  says,  then  that  settlea  IV  I  waited 
about  two  minutes;  I  started  rlcht  bad^  by 
Willie  Burner,  and  I  saya,  'Now,  WUlle,  I 
am  going  to  see  whether  or  not  I  can  raise 
this  money,  and,  if  I  can't  raise  this  money, 
I  will  come  back  to  you  In  two  or  three  days 
from  now,  and  go  and  glre  you  a  clean  deed 
for  the  16  acres  of  land  that  I  have  men- 
tioned In  the  deed.  •  •  • '  On  the  16th 
day  of  April,  1912, 1  went  down  by  my  broth- 
er Willie  E.  Burner's  house,  and  asked  where 
he  was,  and  be  was  over  to  the  barn  fixing 
to  come  to  town.  I  went  down  to  the  bam, 
and  told  Willie  Burner  that  I  had  the  money 
ready  to  pay  him  the  |1,600  cash  that  I 
agreed  to,  and  I  wanted  him  to  come  to  Lu- 
ray,  and  make  me  a  deed  for  the  i^ece  of 
land  back.  He  says,  *I  have  studied  over 
the  matter,  and  I  hare  agreed  to  hold  It' " 

Appellant  farther  states  that  he  then  went 
to  the  bank  In  Luray,  got  the  fl,600,  and,  In 
company  with  one  of  his  neighbors  (who  tes- 
tified in  this  cause),  went  at  onoe  to  the  office 
of  appellee's  attorneys,  where  he  met  appel- 
lee, and  said  to  him,  "Willie,  I  have  the  |1.- 
600  here  and  to  count  the  f 1,600  due  you  ac- 
cording to  contract  that  I  hare  with  you; 
will  you  receive  it?"  and  he  said,  "No,  sir." 

Two  witnesses  testifying  for  appellant 
prove  that  appellee,  before  the  13th  of  April, 
1812,  had  on  two  s^arate  occaslous  declared 
that  he  was  not  satlsfled  with  the  transac- 
tion had  with  appellant  with  respect  to  the 
land  in  question,  and  Intended  **to  throw  It 
up."  3.  Daniel  Burner,  a  brother  of  appel- 
lant and  appellee,  testifies  that  on  the  same 
day,  April  13,  1912,  and  after  appellant  had 
been  to  the  home  of  appellee,  witness  saw 
the  latter,  and  had  a  conversation  wilh  Mm 
about  this  land  matter  to  the  following  ef- 
fect: **Now  state  what  tliat  convetisatlon 
was  you  had  with  Mm  thwe  and  then.  A. 
WeU,  I  want  to  him,  and  told  him  that  I 
liad  heard  he  had  throwed  up  the  land 
on  David,  and  he  said,  'Yes,  sir.'  I  said. 
think  it  was  one  of  the  wont  day's  woi^ 
yon  have  donei*  He  aslred  me  what  my  au- 
thority waa,  and  1  told  Mm  that  different 
mm  were  waiting  to  get  the  land,  and  I  was 
•orry  to  see  anybody  else  get  It  Q.  Did  Wil- 
Uam  Burner  tell  you  oat  plainly  that  he  had 
tlirown  the  land  on  and  was  not  going  to 
keep  It  and  bad  so  told  brother  David? 
A.  He  lost  tcdd  me^Uiat  he  had  thrown  it  up, 
and  that  was  all  he  said  when  I  asked  him." 


[1]  Xhe  whole  dtfttun  of  appellee  to  ttiia 
ndt  rests  upon  Ms  contcotlon  that  he  was 
actoallr  entlUed  to  hold  said  land  for  live 
years  from  the  date  of  the  deed,  and  in  the- 
mcwntlme  waa  not  eompdled  to  say  whether 
he  was  satisfied  or  no^  although  that  ques- 
tion was  asked  him  by  appellant  The  fact 
that  he  did  weak  and  exercise  his  right  of 
<  option  reserved  to  him  in  the  deed  when  ap- 
proadied  on  the  subject  April  IB,  1912,  Is 
wholly  Inconsistent  wltti  the  contention  he 
Is  now  making.  B3b  doobtlees  might  have 
said,  and  with  propriety  and  reason,  to  ap- 
pellant. "I  have  tUl  the  last  day  of  the 
five-year  limit  to  say  whether  I  am  dissatls- 
fled  and  prefer  to  give  ap  the  land  according 
to  the  terms  of  the  deed,"  which  privilege 
he  did  not  exercise,  but  instead,  as  he  ad- 
mits, replied,  "I  am  about  of  the  same  opin- 
ion that  I  was  when  the  transaction  was 
had;  get  your  money  ready,"  clearly  mean- 
ing that  he  was  dissatisfied,  and  intended 
to  reconvey  the  land  to  appellant  and 
get  tbe  fl,600  stipulated  for  In  the  deed. 

[2]  Whether  the  change  of  appellee's  mind 
la  due  to  not  realizing  an  expectation  that 
appellant  could  not  raise  the  fl,600,  In 
which  event  he  would  be  entitled  to  a  con- 
veyance of  tbe  additional  16  acres  of  land, 
or  to  Information  that  had  come  to  him  that 
the  14  acres  was  worth  more  than  the 
$1,600,  as  the  evidence  in  this  cense  clearly 
proves,  Is  Immaterial.  The  deed  in  question 
was  doubUess  written  by  a  layman,  and  the 
terms  of  the  agreem«it  It  purported  to  set 
out  are  not  very  dearly  stated;  but  from 
a  reading  of  the  whole  deed  It  is  to  be 
ascertained  that  It  reserved  to  tne  grantor 
(appellant)  certain  rights  in  the  land  con- 
veyed. Including  an  option  to  take  a  recon- 
veyance of  the  land  to  blms^  upon  bis 
paying  to  the  grantee  (appellee)  fl,600,  pro- 
vided that  appellee,  when  approached  on 
the  subject  within  five  years  from  the  date 
of  the  deed,  declared  that  he  was  not  satis- 
fied with  the  transaction  recited  therelu. 

[3,4]  It  seems  to  as  mtlrely  reasonable 
that  appellant  went  to  appdlee  several  days 
before  the  expiration  of  the  five  years  to 
ascertain  from  him  whether  or  not  he  was 
satisfied,  for,  if  he  declared  himself  dls- 
aatlsfled,  and  proposed  to  nhrow  up"  the 
land  upon  appelant  tiw  latter  waa  oiUUed 
to  a  reasonable  time  to  raise  the  necessary 
money  to  perform  bis  part  of  the  contract 
and  the  time  he  gave  himself  to  accomplish 
that  pnrpose  was,  we  tldnk,  aitirely  reason- 
able. When  appellee  answered  the  question 
put  to  blm  by  appellant  on  April  13,  1912, 
as  he  did.  It  was  <dearly  Qie  right  of  ap- 
pellant resored  to  him  by  tiie  terms  of  the 
deed,  to  then  and  there  exercise  his  option 
to  pay  appellee  the  $1,600,  and  call  for  a 
reconveyance  of  the  14  acres  of  land  to 
him.  By  the  deed  of  the  14  acres  of  land 
to  appellee.  It  was  made  the  imperative 
duty  of  appellant  to  go  ^^^^  ^T^^^^J^ 
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years,  and  ask  Uni  If  he  was  satisfied  with 
this  land  transaction,  and,  this  having  heai 
done  within  a  reasonable  time  before  the 
-expiration  of  the  time  limit,  and  appellee 
having  declared  iiinufAif  dissatisfied,  and 
after  appellant  had,  at  some  -expense  and 
trouble,  raised  the  necessary  money  for  him 
to  carry  ont  his  option  to  take  the  land 
back,  tt  would  be  unjust  and  contrary  to 
equity  and  good  ccmsclence  to  permit  app^- 
lee  to  cliange  his  mind,  and  refuse  to  recon- 
vey  the  land  to  appellant 

We  are  therefore  of  opinion  to  reverse  tiia 
decree  appealed  from,  and  to  remand  the 
cause  for  further  proceedings  to  be  had 
therdn  In  accordance  with  the  vlem  hv^ 
expressed. 

Reversed. 


(116  Va.  64S) 

POWHATAN  LIMB  CO.  V.  AFFLECK'S 
ADM'R. 

(Supreme  Goart  of  Appeals  <^  Virginia. 
Nov.  20, 1918.) 

1.  NEOUGENCB  (8  65*)— CONTBIBUTOBT  NXG- 

IIGBNCB— Application  of  Doctbine. 

The  doctrine  of  coDtrlbutorj  Diligence  im- 
plies the  existeace  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Negligenoe, 
Cent  Dig.  H  83,  94 ;  Dec.  Dig.  1 65.*] 

2.  Masteb  AND  Sbbvaht  ({  286*)— QUESnoif 
fob  Jubt— Masteb's  Nbouoence— Urbatb 
Place  to  Wobk. 

On  evidence  in  an  action  for  injuries  to  a 
servant  resulting  In  death,  held,  that  the  qnes- 
tion  of  defendant's  negligence  in  exposing  de- 
ceatied  to  risks  different  from  tboee  incident  to 
his  employment  and  for  which  he  was  unfitted  be- 
cause of  his  lack  of  experience  was  for  the  jary. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «  1001,  1006,  1008,  1010- 
lOlfi,  1017-1033,  103fr-l(M^  1046-1050^;  Dee. 
Dig.  f  286.*] 

3.  Mastrb  and  Sebvant  (|  280*)— Contbibu- 
TOBT  Negligence— Scope  or  Emplotubnt. 

The  fact  that  after  the  father  of  a  minor 
consented  to  his  employment  on  the  understand- 
ing that  be  should  not  do  woi^  of  a  dangerous 
character,  the  master  assigned  him  to  dangerous 
work  would  not  estop  the  master  from  setting  up 
the  defense  of  contributory  negligence  to  de- 
feat a  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  687-700;  Dec  Dig.  { 
280.*J 

4.  Masteb  and  Sebvant  (|  289*>— Personal 
Injuries— Quebtion  vob  Jvbt— Gohtubu- 
TOBT  Negligence. 

In  an  action  for  injuries  to  a  servant  re- 
sulting; in  death,  where  it  appeared  that  the  east 
side  of  a  track  where  be  was  killed  was  a  dan- 
gerous place  in  which  to  put  an  inexperienced 
minor  to  work,  that  the  west  side  was  reaaonably 
safe,  and  that  he  had  been  warned  not  to  work 
on  the  east  side,  the  question  of  his  contributory 
negligence  was  for  tiie  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  10S9,  1091,  1092-1132: 
Dec.  Dig.  S  289.*] 

5.  Masteb  and  Servant  (§  240*)— Contribu- 
tory Negligence— Danoebous  Place. 

Where  there  was  no  chock  under  the  wheel 
of  a  car  on  a  aiding  next  to  an  embankment  on 


the  premises  of  a  lime  company  and  a  eervant 
gave  a  signal  to  move  the  car  and  walked  across 
the  track  to  the  other  side  next  to  the  embank- 
ment where  there  was  no  nacesrity  for  his  waiat, 
and  such  iwsitlon  was  the  proximate  canas  of 
his  Injury,  he  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law  and  could  not  recover. 

[Ed.  Note.— For  other  casM,  see  Blaster  and 
S^ant  Cent  Dig.  H  TKiPm;  Dee.  Dig.  % 

6.  Triai,  <}  243*)— iNSTBuonoirs— iMoomiflr- 

KNCT. 

Where  two  Instnictions  given  on  the  issne 
of  a  servant's  contributory  negligence  were  irrec- 
oncilable, it  would  be  impossible  to  say  1^ 
whidi  the  jury  was  controlled,  and  the  huMn- 
sistency  constituted  reversible  error. 

[Ed.  Note.— For  other  caaea,  see  Trial.  Cent 
Dig.  §S  564,  665;  Dec  DigTjM.*! 

7.  Negligence  ((98*)— CONTBIBUTOBT  Nequ- 

OENCE— CoMPABATIVE  NeOLIGEHCB. 

Where  it  appears  that  the  negligence  ot  a 
servant  has  contributed  as  an  efficient  cause  to 
the  injury  of  which  be  complains,  the  conrt  will 
not  undertake  to  balance  the  negligence  of  the 
respective  parties. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  S5  93,  165;  Dec  Dig.  {  98.*] 

Error  to  Circuit  Court  Shenandoah  Coanty. 

Action  by  Affleck's  Administrator  against 
tlie  Powhatan  Lime  Company.  Judgment  for 
plaintiff,  and  defendant  brings  writ  of  error. 
Reversed. 

Marshall  HcCormlck,  of  Berryiille.  P.  H. 
0.  Cabell,  of  Blehmond,  and  M.  L.  Walton, 
of  Woodstock,  for  plaintiff  In  error.  Taven* 
ner  &  Bauserman,  of  Woodstock,  and  C  B. 
Ouyer,  of  Strasburg,  for  defendant  In  error. 

KEITH,  P.  In  this  suit  Affleck's  adminis- 
trator recovered  a  Judgment  against  the 
Powhatan  Lime  Company,  which  is  before 
us  upon  a  writ  of  error. 

The  Powhatan  Lime  Company  la  n 
glnla.  corporation,  engaged  in  the  quarrying 
of  rock  and  in  the  manufacture  of  U  Into 
lime  and  martetlng  the  same.  It  employs  a 
number  of  sravants,  and  one  of  Its  depart- 
ments provides  fdr  the  nailing  of  barrels. 
The  declaration  alleges  that  In  the  conduct 
of  Its  bntiness  It  nses  complicated  machinery 
and  requires  the  performance  of  duties  on 
the  part  of  its  employte,  some  of  which  are 
In  tb^r  nature  dangerous;  that  aa  a  part 
of  Its  enterprise  the  defendant  requires  Its 
employte  to  move  enrs  over  its  traA  ftam 
place  to  place  pr^aratory  to  loading  tiw 
same'  with  lime  for  shipmait,  tiieae  cars  be- 
ing trequoitly  moved  down  an  incline  on  a 
spur  track,  and  while  th^  rested  upon  this 
track  were  held  in  place  by  ti^tening  tbe 
brates  and  by  a  scotch  or  wedge  placed  un- 
der the  lower  wheel  of  the  car,  and.  when 
it  was  necessary  to  move  the  car,  the  brakes 
were  of  course  loosened  and  the  scotch  or 
wedge  taken  out, 

The  declaration  further  avvs  that  WH- 
Uam  Lb  Affleck,  who  was  a  minor,  was  em- 
ployed hy  the  Umestooe  company  with  the 
consent  at  his  fathw  to  labor  at  the  woric  of 
nailing  barrds  and  to  ,do  other  lite  wortc 


•For  other  cases  see  same  topic  and  section  NUUBSB  la  Dee.  Dig.  4  Am.  Dlci|«|f^%j^kj^O®i^l£AsxM 
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not  of  a  more  dangerous  ctaaract»;  tluit 
Affleck  was  a  boy  16  years  of  age,  of  small 
stature,  and  wanting  In  strength,  experience, 
and  capacity;  tbat  defendant  assigned  this 
infant  to  work,  the  dangers  of  which  he 
was  incapable  of  comprehending  and  avoid- 
ing, without  any  instruction  as  to  the  man- 
ner in  which  the  same  was  to  be  performed 
and  the  dangers  Incident  thereto  guarded 
against. 

On  behalf  of  the  defendant  the  facts  now 
material  to  be  considered  are  that  at  the 
place  of  the  accident  the  tracks  ran  north 
and  south,  and  on  the  right-hand  side  of  the 
track  there  was  a  bank  or  cut  about  six  or 
seven  feet  in  depth;  that  a  car  projecting 
over  the  track  would  leave  a  space  of  only 
six  or  sevoi  Inches  between  the  car  and  the 
bank;  that  owing  to  this  condltlcn  it  was 
dangerous  to  work  upon  the  eeist  side  of  the 
track,  and -there  la  evidence  tending  to  prove 
that  the  defendant  Instructed  the  plaintiff's 
Intestate  not  to  go  upon  the  east  side  of 
the  track  at  all  but  to  perform  his  duties 
upon  the  west  sld^  which  there  Is  evidence 
tending  to  show  was  a  reasona)[>l7  safte  place. 
The  plalntUTB  Intestate  disregarded  this  In- 
atmctloa,  went  upon  the  east  idde  of  the 
track,  and,  as  the  plaintiff  in  error  contends, 
thus  became  the  author  of  his  own  Injury. 

There  were  a  number  of  exceptions  taken 
during  the  progress  of  the  trial  to  the  ad- 
mission of  evidence,  but  we  find  no  error  In 
the  rulings  of  the  court  with  respect  to  Uurm, 
and  none  of  them  presents  any  question  of 
sufficient  Interest  or  lmi>ortanoe  to  require 
further  consideration.  A  number  of  Instruc- 
tions were  offered,  some  of  which  were  giv- 
en and  others  refused,  but  In  the  main  we 
think  the  rulings  of  the  court  with  respect  to 
these  Instnietlons  were  correct,  and  the  In- 
Btmctlons  given  were  quite  sufficient  to  en- 
aUe  the  Jury  intelligently  to  consider  the  evi- 
dence, except  with  respect  to  two  instruc- 
tions  which  deal  with  the  defense  of  con- 
tributory negligence,  one  of  which  was  given 
at  the  instance  of  the  defendant  in  error  and 
the  oQier  at  tibe  instance  of  the  plaintiff  in 
error. 

[1, 2]  The  doctrine  of  contributory  negli- 
gence Implies  the  existence  of  negligence. 
We  are  of  (qilnion  that  tb»  evldoice  tends 
to  prove  negligence  on  the  part  of  the  plain- 
tiff in  error.  There  is  evidence  which  tends 
to  show  tbat  the  boy  who  was  killed  was 
only  16  years  of  age,  a  country  lad,  inexperi- 
enced in  the  use  of  machinery,  mentally  and 
physically  undeveloped,  and  of  small  stature. 
There  Is  proof  tbat  his  father,  in  view  of 
tliese  facts,  was  careful  to  inform  the  plain- 
tiff In  error,  and  to  make  It  a  condition  of 
the  boy's  employment,  that  he  should  not 
be  placed  in  positions  of  danger ;  the  father 
stating  at  the  time  that  he  did  not  care  for 
him  to  go  about  machinery,  as  he  never  had 
had  any  experience^  The  result  was  an  un- 
derstanding with  the  plaintiff  In  error  that 
lie  was  to  be  employed  In  the  barrel  depart 


ment  In  naUlng  barrels  or,  tf  there  was  no 
regular  work  in  that  d^nrtmen^  to  pick  up 
lime  or  unload  coaL 

From  the  facts  we  have  stated,  we  think 
the  Jury  might  have  fairly  inferred  that  the 
d^endant  company  had  been  guilty  of  negli- 
gence In  exposing  the  boy  to  risks  different 
frcm  those  incident  to  his  contract  of  em- 
ployment, in  the  i>erfoFmance  of  duties  for 
which  he  was  unfitted  by  reason  of  lack 
of  experience  and  skill. 

[S]  The  contention  of  the  defendant  In  ec- 
ror  Is  that,  by  reason  of  the  contract  of  &d- 
ployment  and  its  breach,  the  plaintiff  In  er- 
ror was  estopped  to  make  the  defense  of  con- 
tributory negligence;  but  in  this  view  we 
cannot  concur.  Although  the  plaintiff  in  er- 
ror may  have  been  guilty  of  negligence,  yet, 
If  the  contributory  negUg«ice  of  the  de- 
fendant In  error's  Intestate  contributed  to 
the  injury,  he  cannot  recover.  As  we  have 
said,  contributory  negligence  on  the  part  of 
the  person  injured  always  Implies  n^llgence 
on  the  part  of  the  person  causing  the  injury. 

In  Labatt  on  Master  and  Sorvant,  p.  39(^ 
i  1387,  the  doctrine  (or  which  defendant  in 
error  contends  Is  thus  stated : 

**It  ts  said  that  the  master's  ordwto  a  serv- 
ant to  do  work  outside  the  scope  of  his  origi- 
nal employment  operates  as  an  implied  assur- 
ance tbBt  the  new  duties  may  be  performed 
without  incurring  any  abnonnal  risks.  Un- 
der this  theoi7  It  would  seem  that  the  master 
is  virtually  convintedt  for  the  time  beln^  Into 
a  guarantor 'Of  the  servant's  safety.  Upon 
the  assumption  that  this  ts  the  effect  of  Uw 
Indiana  dedsUms,  they  have  been  condemn- 
ed in  Alabama. 

"The  disapproval  thus  expressed  is,  In  the 
iq^nlon  of  the  present  writer,  well  founded. 
There  Is  no  valid  ground  for  departing  In 
this  Instance  from  the  general  principle  dis- 
cussed in  chapter  ISXX^  ante  [which  deals 
with  knowledge  as  an  element  of  the  mas* 
tor's  liability].  It  should  be  observed,  how- 
ever, that  the  effect  of  the  sweeping  lan- 
guage used  by  the  Indiana  courts  Is  consider- 
ably qualified  by  the  fact  that  the  defense  of 
an  assumpti<m  of  the  risks  Is  conceded  to  be 
a  bar  to  the  action  if  the  evidence  shows 
that  those  risks  were,  as  a  matter  of  faxt, 
appreciated."  See  Brazil  Block  Co.  v.  Hood- 
let,  129  Ind.  327.  27  N.  E.  741;  Mary  Lee 
Coal  &  B.  Co.  T.  Chambliss,  97  Ala.  171,  11 
South.  897. 

[4]  This  brings  us  to  the  defense  of  con- 
tributory negligence.  There  Is  evidence,  as 
we  have  already  said,  which  tends  to  show 
that  the  east  side  of  the  track  was  a  danger- 
ous place  in  wbixsh.  to  put  an  inexperienced 
youth  to  work.  The  west  side  of  the  track, 
however,  the  evidence  tends  to  prove,  was  one 
of  reasonable  saf&ty,  and  plaintiff's  Intestate 
was  warned  not  to  work  upon  the  east  side 
but  upon  the  west  side  only.  At  the  instance 
of  the  defendant  In  error  the  court  instructed 
the  Jury  that:  "Contributory  negligence  on 

the  part  of  the  decedent  is  such  imgllgenqa , 
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u  otrntrUntM  ttneOy  to  and  Is  the  proxi- 
mate cause  at  tbm  accident  or  Injaiy  onn- 
plained  ot  and  that,  If  the  defendant  relies 
npon  Oie  defense  of  contiibatory  nstflgence 
mKm  the  part  ot  Oie  decedent,  the  burden 
of  proof  of  snch  contrltmtorr  negUgence  rests 
npon  the  said  defendant,  unless  the  omtribii- 
tory  negligence  appears  from  the  plalntUFs 
own  evidence^  in  which  case  the  burden 
Shtfta" 

[I]  On  behalf  of  the  plaintiff  in  error  the 
ooort  Instmcted  ttw  Jnrr  that:  "If  it  be- 
lieves from  the  evidence  that  there  was  no 
cbotk  Txadet  the  wheel  of  the  car  next  to  ttie 
onbankment,  and  that  the  plaintiff's  Intes- 
tate did  glTe  the  signal  to  Fankhonser  to 
move  the  car,  walked  across  the  track  to  the 
other  aide  next  to  the  embankment,  when 
there  was  no  necessity  for  his  so  doing,  and 
0iis  was  the  proximate  cause  ot  his  Injury, 
if  the  Jury  BO  believes,  then  this  was  ctmtrltni- 
tory  uegUgence,  as  a  matter  of  law,  and  Uie 
plaintiff  cannot  recover."  Such  conduct  need 
not  have  been  the  sole  cause  of  Ids  Injury, 
but  if  it  contributed  to  his  injury  and  sub- 
sequent death,  this  la  sufficient  and  the  rer* 
diet  should  be  for  the  defendant" 

[I]  These  two  instructions  are  Irrecondl- 
abl&  Tbe  instruction  asked  for  and  given 
at  the  instance  of  the  plaintiff  In  error  is 
In  accordance  with  numerous  decisions  of 
this  court,  while  that  given  on  behalf  of 
the  defendant  in  error  Is  wholly  at  variance 
witb  it  We  have  held  in  numerous  cases 
that  where  such  is  the  case,  it  would  be  Im- 
possible to  say  by  which  the  Jury  was  con- 
trolled, and  It  constitutes  reversible  error. 

In  Richmond  Traction  Co.  v.  HUdebrand. 
incorrectly  reported  In  98  Va.  22,i  tbe  court 
dealing  with  this  subject  uses  the  following 
language: 

"The  instruction  now  under  consideration 
is,  however,  not  merely  defective  but  an  en- 
tirely Incorrect  statement  of  the  law  well 
calculated  to  mislead  tbe  Jury.  The  two 
instructions  are  inconedatent  with  or  con- 
tradictory to  each  other,  and  it  is  Impossible 
to  say  whether  the  Jury  was  controlled  by 
the  good  or  the  bad  In  reaching  their  conclu- 
sion. 

**In  Thompson  on  Ti-tals,  voL  2,  |  2326.  It 
is  said:  'The  giving  of  instructions  which 
are  Inconsistent  with  or  contradictory  to 
each  other  is  error,  for  the  reason  that  the 
Jury  will  be  as  likely  to  follow  the  good  as 
the  bad,  and  it  cannot  be  known  which  they 
have  followed,  and  which  way  soever  they 
go,  If  there  is  an  appeal  or  writ  of  error, 
the  Judgment  must  be  reversed.  Therefore 
an  erroneous  Instruction  Is  not  cured  by  an- 
other instruction  on  the  same  subject  which 
la  correct  unless  tbe  former  is  by  tbe  latter 
specifically  withdrawn.' "  Bee  Uiis  case  as 
reported  in  99  Va.  48,  84  S.  a  888. 

The  same  doctrine  is  maintained  In  C  & 
O.  Ry.  Ca  T.  Whltiow,  104  Va.  00,  61  8.  B. 

i  Correctly  reported  In  34  3.  E.  SSS.— £d. 


18%  wiiers  It  aaM;  "When  eontradlctotr 
Instructions  on  a  material  pdnt  In  a  case 
have  beat  given,  the  verdict  of  the  Jury 
should  be  set  aside  as  it  cannot  be  ssid 
whether  the  Jury  ww  controlled  by  the  one 
or  the  other." 

And  so  bi  the  case  of  Souttwn  Rj.  Go. 

Hansbrougb,  107  Ta.  788,  60  a  B.  S8:  'Tf 
contradictory  instructions  on  a  material 
point  In  Uie  case  have  been  gtven,  the  t«c- 
diet"  of  the  Jury  "should  be  set  aside,  as 
it  cannot  be  known  by  which  tbe  Jury  were 
controlled." 

The  same  doctrine  la  stated  In  Va.  ft  N.  a 
Wheel  Oo.     Ghalfcley,  86  Va.  62,  84  & 
976 ;  N.  A  W.  Ry.  Oa.  r.  ICann,  89  Ta.  180; 
37  S.  E.  849;  Richmond  Pass.  A  Fovw  Co. 
V.  Steger,  101  Va.  319,  4S  S.  B.  612. 

[7]  That  the  instruction  given  at  the  ln> 
stance  of  thtf  defendant  In  error  does  not 
correctly  propound  the  law  of  contributory 
negligence  as  established  appears  from  the 
following  decisions: 

In  N.  &  W.  By.  Co.  Cromer,  99  Ta.  763. 
40  S.  B.  64,  the  law  is  thus  stated:  "It  is 
not  necessary  to  the  defense  of  contributory 
negligence  to  show  that  but  for  it  the  acci- 
dent would  not  have  occurred.  It  is  enon^ 
to  show  that  the  negligence  of  the  plaintiff 
contributed  to  the  Injury.  Tbe  question  to 
be  determined  Is  not  whether  the  plaintiff's 
negligence  caused  but  whether  it  contribut- 
ed to  the  Injury  of  which  he  complains." 

The  position  of  this  court  is  well  stated 
in  Richmond  Traction  Ca  v.  Martin,  102  Vs. 
200,  46  8.  B.  886:  "The  well-known  role  in 
this  class  of  cases  Is  that  a  plaintiff  seeking 
to  recover  damages  for  an  injury  caused 
by  the  negligence  of  the  defendant  most 
himself  be  free  from  negligence,  and.  If  it 
appears  that  his  n^llgence  has  contributed 
as  an  efficient  cause  to  the  injury  of  which 
he  complains,  the  court  will  not  undertake 
to  balance  the  negligence  of  the  respectlre 
parties  fOr  the  purpose  of  determining 
which  was  most  at  fault  The  law  recog- 
nizes no  gradations  of  fault  In  such  caee. 
and  whMe  both  parties  have  berai  guilty  ot 
negligence  as  a  general  rule,  there  can  ba 
no  recor^.  There  Is  really  no  distinction 
between  negligence  In  the  plalntifl  and  neg- 
ligence in  the  defendant  except  that  the 
n^ligence  of  the  foimsr  Is  called  ^confarilni- 
tory  negUgoice."' 

Upon  tiie  wlKde  case;  our  eoncliiidoik  to 
that,  while  there  is  evidence  tending  to 
show  negligence  upon  the  part  of  plain  tiff  in 
error,  there  is  also  evidence  tmOtng  to  ahow 
contributory  negligence  upon  the  part  of 
defendant  In  errOT*s  Intestate;  that  in  sub- 
mitting the  cose  to  the  Jury  upon  the  de- 
fense of  contributory  negligence,  the  court 
erred  in  giving  to  the  Jury  Inconsistent  in- 
structions; that  the  instruction  given  at 
tbe  Instance  of  the  dtfmdant  In  error  can- 
not be  reconciled  with  the  numerous  deci- 
sions of  this  court  dealing  with  this  anb- 
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]ec^  wbile  the  Instruction  asked  tor  and 
ClTen  at  tbe  instance  of  plaintiff  In  error 
1b  a  cotrect  exposition  of  tbe  law. 

For  this  error  we  are  constrained  to  re- 
verse the  case  and  remand  It  to  the  tdrcalt 
court  for  a  new  trial  to  be  had  In  accord- 
ance with  the  views  herein  expressed. 

Beveised. 

<Ufi  Ta.  lU) 

8TABKB  T.  STORM'S  BX*R. 

(Sapreme  Court  of  Appeals  of  Tir^nia.  Not. 
20,  1913.) 

I.  EQUTTT  (8  271*)— PiXADINO— AUNDUKNT— 
SUBJECT' MATTia. 

Where  the  matter  of  amendment  to  a  bill 
la  similar  to  that  contained  in  a  bill  and  was 
dther  known  to  complainant  or  might  well 
bare  been  known  to  him  prior  to  tbe  armament 
of  tbe  demurrer  to  Us  original  Mil,  bat  was 
Bot  brouffbt  forward  until  tbe  demurrer  was 
sustained  on  a  ground  involvtaig  dismissal  of 
the  bill,  tbe  court  properly  refused  to  allow  it 
to  be  filed. 

jPSd.  Note.— SVir  otber  eases,  see  Equity,  Gent 
Dfc  If  BB8-M0;  Dec.  Dig.  f  271.*] 

3.  Mastcb  aud  Sebtart  (|  1*>— Cbeatzom  or 
Relation— luPLiBD  Contbact. 

Where  plaintiff  at  the  age  of  IS  applied 
for  tbe  position  of  serrant  to  deceased,  who 
accepted  bim,  and  took  him  into  his  home  and 
funuabed  bim  with  shelter,  food,  and  clothing, 
in  return  for  small  personal  services,  but  there 
was  no  contract,  express  or  implied,  to  i>ay 

{ilaintiir  any  money  consideration  for  his  serv- 
ces,  no  other  relation  than  that  of  master  and 
servant  existed  between  the  parties. 

[Ed.  Note.— For  ottier  cases,  see  Master  and 
Servant,  Cent  Dig.  S  1 ;  Dee.  Dig.  1 1.*] 

8.  Mastxb  and  Sebvant  ^  80*)— Bight  to 
Waoeb— Peesumption. 

In  such  case  the  services  were  not  ren- 
dered with  tbe  master's  sssent  under  such  cir- 
eomstanees  as  raised  a  presomptlon  that  the 
infant  plaintiff  expected  to  be  paid  or  the  mas- 
ter to  pay. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  107-127;  Dec.  Dig.  | 
8a*] 

4.  Masteb  and  Sebvant  ({  T6*)  —  Sbbvicss 

AND  GOICPENSATION  —  MaSTES'S  ObUOA- 
TION. 

In  such  case  there  was  an  implied  obligation 
to  feed,  clothe,  and  lodge  the  Infant  servant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  ||  106,  106;  Dec.  Dig.  | 
76.*  J 

B.  Infants  (J  BO*)— Contbact— Necessaries. 

Sacb  contract  by  the  isfant  servant  was  a 
contract  for  necessaries,  such  as  food,  cloth- 
ing, and  lodging,  wUcb  be  had  tbe  right  to 
mue. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  II  8,  68-61 ;  Dee.  Kg.  |  Ba*] 

6.  GTTABDIAN  and  'WaBD  e*>--"QUABDIAN 

De  Facto"— "Quabdian  db  Son  Tort." 
In  each'  case,  where  tbe  master  did  not 
take  poasessioa  of  any  property  belonging  to 
tbe  infant  servant  or  agree  to  pay  any  wages 
for  bis  services,  tbe  master  did  not  become  a 
"guardian  de  facto  or  de  son  tort,"  who  is 
purely  a  creature  of  a  court  of  equity  and  is 
one  who  takes  possession  of  an  iiuant's  prop- 
erty without  r^ht  or  lawftil  authority  and  is 
required  to  account  therefor. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  1  7;  Dec.  Dig.  |  6.*] 


7.  Masteb  and  Sbbvant  d  78*>-^Iasieb's 
Oblioation— Bduoation  or  Ihfaht  Bibt- 
ant. 

In  sQcb  case,  where  tbe  infant  servant  was 
under  no  restraint  and  could  have  left  at  any 
time,  there  was  no  implied  obligation  tliat  tbe 
master  should  have  bim  educated. 

[Ed.  Note.— For  otber  esses,  see  Master  and 
Servant,  Cent  Dig.  U  106,  106;  Dec.  Big.  % 
78.*] 

8.  Equitt  (I  48*)— Gbouhdb  of  Dxtensb-' 
Rsuedt  at  Law. 

Where  an  infant  servant,  after  leaving  the 
master's  service,  returned  at  the  request  of 
tiia  master,  who  promised  to  pay  him  $400  a 
year,  any  wages  due  tbe  complainant  for  such 
services  were  recoverable  by  action  at  law,  so 
that  he  could  not  file  a  bill  asking  that  a  court 
of  equity  award  bim  sacb  amount 

[Ed.  Note.— For  otber  cases,  see  Eqait7, 
Cent  Dig.  U  166,  168;  Dec.  Dig.  I  4a*1 

Appeal  tarn  Clrcait  Oourt,  Albunarle 
County. 

Bill  b7  W.  r.  Starke  i^alnst  Edward  H. 
Storm's  executor.  From  a  decree  dlsmlssliiK 
the  MU,  complainant  appeals.  Affirmed^ 

Gilmer  &  Gilmer,  of  Charlottesville,  for  ap- 
pellant. Hanckel  &  Hanckel  and  Perkins  & 
Peridna,  all  of  Charlottesville,  tor  appellee^ 

HARRISON,  J.  In  January,  1911,  one  year 
after  the  death  of  Edward  H.  Storm,  and 
about  four  years  after  tbe  cause  of  action, 
if  any,  arose,-  W.  F.  Starke  filed  this  bUl 
asking  that  a  court  of  eqaity  award  him  a 
decree  against  the  estate  of  Edward  H. 
Storm  for  the  sum  of  16,736.84.  Of  this 
aiinount  $1,736.84  was  alleged  to  be  for  serv- 
ices rendered  by  the  complainant  to  the  de- 
ceased  during  his  lifetime,  and  the  remain- 
ing $5,000  was  alleged  to  be  damages  due 
for  the  failure  of  Storm  to  provide  complain- 
ant with  an  education.  There  was  a  demur- 
rer to  this  bill,  and  thereupon  tbe  complain- 
ant tendered  an  amended  bill,  which  was 
practically  a  copy  of  the  original  bill,  except 
that  it  eliminated  the  claim  for  $5,000  damag- 
es for  failure  to  educate,  and  made  W.  F. 
Storm,  a  brother  of  tbe  deceased,  who  was 
the  sole  beneficiary  nnder  bis  will,  a  party  de- 
fendant The  drcult  court  refused  to  allow 
the  amended  bill  to  be  filed,  sustained  the 
demurrer  to  tbe  original  bill,  and  ordered 
that  it  be  dismissed.  From  that  decree  this 
appeal  was  taken. 

[1]  There  was  no  error  in  rejecting  the 
amended  bill.  It  set  forth  no  new  matter 
that  was  not  known  at  tbe  time  of  the  argu- 
ment of  the  demurrer  to  the  original  bill, 
and  the  facta  are  practically  Identical  with 
those  contained  in  tbe  original  bill,  and  in 
the  exercise  of  a  sound  discretion  tbe  court 
properly  refused  to  allow  It  to  be  died. 

In  the  case  of  Bowe  v.  Scott,  113  Va.  409, 
76  S:  E.  123,  tbe  syllabus,  which  Is  sustained 
by  tbe  opinion,  states  the  law  as  foUowa: 
"While  courts  are  liberal  In  allowing  amend- 
ments of  bills,  and  have  discretion  In  the 
matter,  still  this  discretion  Is  in  no  sense 
arbitrary  or  capridons,  but  is,  at  all  times, 


•ror  otber  eases  am  nun*  tuple  and  Mctlon  NUUBBB  la  Dm.  Dig.  ft  Am.  Dig.  Ks]r>No.  a«les  *  Bf$>  Ind«xtt  I  ^ 
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hedged  about  and  governed  by  rules  wblcb 
hare  Ions  been  estabUsbed  and  recognized 
as  binding  upon  the  courts.  Wjbere  the  mat- 
ter of  amendment  Is  similar  to  that  contained 
In  the  bill,  and  was  either  known  to  the 
complainants,  or  might  well  have  been  knQwn 
to  them,  prior  to  the  argument  of  the  de- 
murrer to  the  original  bill,  but  was  not 
brought  forward  until  said  demurrer  was 
sustained  on  a  ground  involving  Its  dismiss- 
al, the  motion  to  amend  comes  too  late." 

[2-Bj  The  substantial  facts  as  stated  in  the 
bill  are  as  follows:  That  the  complainant 
was  born  January  18,  1885,  at  Pavelsthowe, 
Id  Germany,  and  was  at  the  age  of  13  liv- 
ing with  his  maternal  grandmother;  his 
father,  mother,  and  maternal  grandfather  be- 
ing dead.  About  this  time  he  learned  that  Ed. 
ward  H.  Storm  wanted  a  boy  to  wait  upon 
him  in  the  capacity  of  a  servant  The  boy, 
at  the  age  of  13,  voluntarily  applied  for 
the  position,  and  was  accepted  by  Storm, 
who  took  him  into  his  home,  furnished  him 
with  shelter,  food,  and  clothing,  dressing 
him  In  the  livery  of  a  servant,  and  in  re- 
turn reoeving  from  the  boy  small  services, 
such  as  cleaning  shoes,  brushing  clothes, 
cleaning  guns,  picking  up  game  when  Storm 
was  hunting,  etc.  There  was  no  contract, 
either  express  or  implied,  to  pay  the  boy  a 
consideratioa  in  money  for  his  services  when 
he  went  to  live  with  Storm.  This  relation 
continued  between  the  parties,  in  Germany, 
until  July,  1910,  when  Storm  came  to  New 
York,  bringing  the  boy  with  him.  In  Febru- 
ary, 1901,  they  came  to  Albemarle  county, 
where  Storm  bought  a  farm,  upon  which  he 
and  the  boy  lived  in  the  same  relation  and 
upon  the  same  terms  until  September,  1905, 
when  the  complainant,  then  20  years  of  ^e, 
voluntarily  left  the  service  of  Storm  and  en- 
tered the  railroad  service. 

The  bill  alleges  that  during  the  period  prior 
to  September,  1905,  when  the  complainant 
entered  the  railroad  service.  Storm  had  paid 
him  at  different  times  about  $120,  and  that 
more  than  half  that  sum  had  been  paid  to 
him  during  the  last  year  before  he  went 
to  the  railroad.  The  complainant  remained 
In  the  service  of  the  railroad  from  September, 
190S,  until  November,  1908,  when  he  returned 
to  the  service  of  Storm,  at  the  age  of  23, 
where  he  remained  until  January,  1910,  when 
Storm  died.  There  is  no  allegation  that  the 
complainant  ever  asserted  any  claim  tor  serv- 
ices against  Storm  during  his  lifetime.  He  al- 
lies that  when  he  returned  from  the  railroad 
it  was  at  the  request  of  Storm  by  letter, 
saying  that  he  would  cmnpensate  blm  for 
work  previously  done,  and  would  famish  him 
wlQi  board  and  lodging  and  pay  him  $400  per 
yeat  to  work  as  he  had  done  before^  13ie  let- 
ter referred  to  is  not  produced. 

Upon  the  fhcts  alleged  we  are  c£  opinion 
that  no  other  relation  but  that  of  master  and 
servant  existed  between  these  parties.  Storm 
wanted  a  boy  to  wait  on  him  and  do  the 
votk  of  a  servant  The  boy  sought  the  posi- 


tion and  was  accepted,  not  one  word  belDc 
said  about  wages.  There  was  an  implied 
obligation  to  feed,  clothe,  and  lodge  the  serv- 
ant, otherwise  he  could  not  have  served.  The 
services  were  not,  however,  rendered  with 
the  master's  assent  under  such  dpcumstance* 
as  raised  a  presumption  that  the  infant  ex- 
pected to  be  paid  or  the  adult  to  pay.  It 
was  a  contract  for  necessaries  which  the  in- 
fant had  the  right  to  make,  and  which  could 
be  terminated  at  the  will  of  either  party. 

The  law  la  very  well  stated  la  Wood  oa 
Master  and  Servant  (2d  Ed.)  11,  |  9,  u 
follows:  '^he  same  role  prevails  as  to  am 
Infant  as  to  an  adult  in  reterenoe  to  mwely 
voluntary  serviceB.  No  recovery  can  be  bad 
by  him  unless  there  was  an  agreement,  ex- 
pressed or  implied,  to  pay  him  for  his  serv- 
ices, or  unless  the  sravlces  were  rendered 
at  the  request  of  the  person  soo^t  to  be 
charged,  or  with  bis  assent,  under  muSti  dr- 
camstaaces  as  raise  a  presamptlon  that  the 
infant  expected  to  have  pay  therefor,  and 
that  the  adult  ezitected  to  pay  Um.  Tbm  in 
Defrance  t.  Austin,  9  Fa.  309^  the  plainUll^ 
who  was  a  minor,  when  not  at  work  else- 
where, lived  la  his  uncle's  family  and  ten- 
dered services  for  him  as  the  diildren  of  the 
family  did,  and  during  such  time  was  sup- 
plied by  ttie  uncle  with  food  and  dothlnc. 
It  was  held  that  no  Implied  promise  to  pay 
him  for  hla  Mrvioes  could  be  raised,  and 
that  no  recovery  could  be  had  by  him  Oiere- 
for.  In  Wilheim  v.  Hardman,  13  Md.  140^ 
the  plolntlfl,  an  Infant,  contracted  with  the 
defendant  to  work  for  him  for  bis  support 
and  schooling.  After  having  ronalned  in  the 
defendant's  employ  tor  some  time,  he  broke 
off  the  contract  and  left  his  service,  and 
brought  an  action  for  his  services.  The 
court  held  that  inasmuch  as  the  considera- 
tion for  which  the  services  were  rendered 
was  actually  nece»»ary^  and  as  he  had  re- 
ceived the  consideration  at  fast  a»  he  per- 
formed his  services,  and  as  he  could  not  put 
the  defendant  in  statu  quo,  he  could  not  re- 
cover of  him  for  such  services,  even  though 
he  offered  to  deduct  therefrom  the  value  of 
the  consideration  received" 

In  the  case  at  bar,  the  relation  between 
the  parties  being  that  of  master  and  serv- 
ant and  the  contract  arising  uoder  that  re- 
lation having  been  fully  performed,  nothinx 
more  can  t>e  recovered. 

[I]  The  complainant  has  sought  to  main- 
tain the  jurisdiction  of  a  court  of  equity  to 
entertain  his  suit  upon  the  theory  that  the 
relation  of  guardian  and  ward  existed  be- 
tween the  parties,  and  in  support  of  this 
theory  has  contended  that  Edward  H.  Storm 
was  guardian  de  facto,  or  de  son  tort 

This  position  Is  not  tenable.  A  guardian 
de  ftcto,  or  de  son  tort  Is  purely  a  creatom 
of  a  court  of  equity,  and  la  one  who  takee 
possession  of  an  Infant's  property  wlOunit 
right  or  lawful  auttioilty,  and  will  be  k- 
quired  to  account  therefor. ^'^SlXy&K. 20; 
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Anderson  v.  Smltb,  102  Ya.  897,  48  S.  B. 
28;  Watts  T.  WattB.  104  Va.  269,  61  8.  B. 


In  tbe  case  before  oa  Storm  did  not  take 
possession  of  any  property  that  belonged  to 
the  complainant  It  Is  not  claimed  that  tbe 
complainant  had  a  dollar  of  property  when 
be  entered  Storm's  service,  but  this  difficulty 
is  sought  to  be  obviated  by  the  contention 
that  the  wages  alleged  to  be  due  constituted 
estate  ot  tbe  Infimt  In  the  hands  of  Storm. 
It  la  unnecessary  to  decide  In  this  case 
whether  or  not  unpaid  wages  In  tbe  hands 
of  an  employer,  doe  to  an  infant,  can  be 
treated  aa  estato  of  such  in&nt  so  as  to  hold 
tbe  oiqtloyer  liable  tiierefor  aa  gnaxdian  de 
moa  tort,  because,  as  already  shown,  there 
were  no  such  wages  in  the  hands  of  Edward 
H.  Storm. 

[7]  There  la  no  merit  in  the  dalm  of  f5,000 
damaces  for  the  fiOlura  of  Hdward  H.  Storm 
to  bare  the  complainant  educated.  No  such 
obligation  was  Implied  In  the  contract  of 
•errloe;  the  complainant  was  under  no  re- 
straint, and  conld  bare  left  the  aerrlce  of 
Storm  at  any  time 

[I]  As  already  seen,  complainant  1^  the 
aervloe  of  Storm  before  he  was  21,  and  did 
not  return  ontll  be  was  23.  Storm  died  In 
ttttle  more  than  a  year  after  such  return. 
If  there  was  anything  due  the  complainant 
for  services  rendered  during  that  period  be- 
tween his  return  from  the  railroad  and  the 
death  of  Storm,  be  had  a  plain  and  adeaoate 
remedy  at  law  for  its  recovery. 

We  are  of  opinion  that  there  was  no  error 
in  sustaining  the  demurrer  and  dismissing 
complainant's  bllL  The  decree  apiiealed 
from  must  therefore  be  affirmed. 

Afflrmflfl. 
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BBRNARD  et  aL  t.  McCLANAHAN. 

(Supreme  Oourt'of  Appeals  of  Virginia.  Nov. 
20.  1913.) 

1.  I(&nniABD  AND  TiNAirr  d  228*)— Liabil- 
ITT  »0B  BbNT^PbOPERTT  OF  UNDEBTENANT 

—Attachment. 

Under  Code  1904,  |  2791,  making  an  an- 
dertenant's  ^oods  liable  for  rent,  ana  section 
2062,  rendermg  goods  liable  to  be  distrained 
liable  to  attaclinieDt,  the  goods  of  an  underten- 
ant may  be  attached  for  rent  not  due,  as  well 
as  for  rent  past  due,  where  he  has  removed 
same  from  tbe  leased  premises  In  violation  of 
tbe  latter  section. 

tBd.  Nots.— For  other  cases,  see  Landlord 
an^Tenant,  Cent  Dig.  H  948-974;  Dec  Dig. 

2.  Attachment  (5  91*>— AmDATrr— CUBbi- 
OAL  Ebbob.  . 

That  an  attachment  affidavit  was  written 
on  a  printed  form  containing  the  name  "Corpo- 
ration Court,"  instead  ot  ''Court  of  Law  and 
Chaoceiy,"  at  the  top  of  tbe  paper  did  not  In- 
validate tbe  affidavit,  where  such  mistake  was 
not  repeated  elsewliere  in  tbe  pai»er,  and  tlie 


clerk  certified  that  the  affidavit  was  filed  la  the 
court  of  law  and  chancery. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  U  231-237;  Dec.  Dig.  |  91.*] 

3.  Laitdlobd  and  TaiTAiiT  (f  228*)— AttaOU- 

MBNT  TOB  BBHT  NoT  DUB— BIOBT  OT  AC- 
TION. 

An  undertenant's  goods  may  be  attached 
for  rent  under  Code  1904,  8  2962,  authorizing 
the  attachment,  and  section  2791,  making  goods 
of  an  undertenant  on  the  premises  liable  for 
rent,  though  aa  actioa  at  law  brought  to  re- 
cover the  rent  never  matures  for  hearing. 

rSd.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Oent  Dig.  U  948-074;  Dec.  Dig. 
1229.*] 

4.  Landlobd  and  Tenant  ft  229*)— Ordeb— 
CoNSTBtTonoN— Personal  jddqhent. 

Where  an  order  in  attachment  for  rent 
under  Code  1904,  S  29^,  was  in  the  usual 
form,  and  stated  that  tbe  goods  levied  on  were 
liable  and  ordered  a  sale,  it  was  not  open  to 
objection  on  tbe  ground  that  it  was  a  per- 
sonal Judgment,  instead  of  merely  a  judgment 
in  rem,  in  an  action  wherein  jurisdiction  was 
not  obtained  over  defendant's  person. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  948-OT4;  Dee.  Dig. 
{  229.*] 

Error  to  Law  and  Chancery  Court  of  City 
of  Roanofca 

Action  by  W.  F,  McClanahan  against  W.  T. 
Bernard  and  otiiers.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Hall  &  Woods,  of  Boanoke,  for  plaintiffs 
In  error.  Jobnstrai  ft  Izard,  of  Roanoke, 
and  John  W.  Carter,  of  Martinsville^  for  de- 
foidant  in  error. 

OABDWBLL^  J.  Hits  !■  a  writ  of  errw 
awarded  W.  T.  Bernard,  tbe  Boanoke  Hat 
Company,  Incorporated,  and  tbe  Bernard 
Dupny  Company,  Incorporated,  to  a  judgment 
entered  by  the  law  and  chancery  oonrt  of  the 
city  of  Boanoke  in  favor  of  W.  S.  UcGlana- 
han,  In  an  atta<^ent  proceeding  fw  tbe 
recovery  of  rent 

It  was  ocmceded  In  the  oral  argument  be- 
fore this  court  that  tbe  writ  of  error  was 
Improvidently  awarded  aa  to  tbe '  Roanoke 
Hat  Company,  Incorporated,  and  should  be 
dismissed ;  and  tbe  only  complaint  of  W.  T. 
Bernard  Is  that  the  Judgment  is  a  personal 
judgment  against  him,  bat  he  toe^k  no  ex- 
ception to  any  of  the  rulings  of  tbe  trial 
court,  and  therefore  this  writ  of  error  was 
improvidently  awarded  as  to  him  also. 

The  material  facts  in  the  case  are  as  fol- 
lows:  By  written  lease  defendant  In  error, 
McClanahan,  rented  certain  premises  situated 
in  Boanoke  dty  to  the  Roanoke  Hat  Com- 
pany for  12  months,  from  January  1,  1011, 
to  January  1,  1012.  In  the  spring  of  1911, 
the  Roanoke  Hat  Company  wrote  to  McClan- 
ahan, requesting  blm  to  make  certain  repairs 
to  the  leased  premises,  and  agreeing  that  if 
he  would  do  so,  It,  the  Roanoke  Hat  Com- 
pany, would  have  a  new  company,  which 
was  proposed  to  be  organized  for  the  purpose 
of  taking  over  the  business  of  the  Roanoke 
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Bat  Oompanr,  execute  a  new  lease  for  three 
rean  from  October  1,  1911,  at  an  Increased 
rentaL  The  repairs  were  made  and  the  pro- 
posed new  company  was  formed  tinder  the 
name  of  the  Bemard-Dupuy  Company,  Incor- 
porated, W.  T.  Bernard  being  Its  president, 
but  this  company  refused  to  execute  the  lease 
for  three  years  before  mentioned,  though  It 
entered  on  the  premises  as  an  undertenant  of 
the  Roanoke  Hat  Company,  paying  rent  at  the 
Increased  rate  to  that  company,  and  that  com- 
pany in  turn  paying  the  same  rent  to  Mc- 
Clanahan;  the  new  company  having  bought 
from  the  old  all  of  its  goods  theretofore 
on  the  leased  premises.  This  condition  con- 
tinued up  to  and  after  the  expiration  of  the 
original  lease  (which  contained  no  provision 
for  renewal  or  extension),  rent  being  paid  to 
March  1,  1912,  when  the  goods  theretofore 
on  the  leased  premises  were  removed,  and 
shortly  thereafter  (within  30  days)  the  a^ 
tachment  In  this  case  was  Issued,  and  was 
served  upon  the  goods  so  removed  in  the  dty 
of  Lynchburg,  in  the  possession  of  the  Ber^ 
nard-Dupuy  Company. 

The  learned  Judge  of  the  trial  court,  to 
whom  all  matters  of  law  and  fact  arising 
in  the  case  were,  by  consent  of  parties,  sub- 
mitted for  decision,  upon  the  above  facts 
to(A  the  view  "that  upon  the  expiration  of 
the  original  term,  and  the  contlnnance  of  the 
possession  and  the  payment  of  rent  by  the 
Roanoke  Hat  Company  to  McClanahan,  a 
new  tenancy  from  year  to  year  was  created, 
beginning  with  the  1st  day  of  January, 
1912.  The  rent  for  the  months  of  January 
and  February  (1912)  having  been  paid,  and 
the  vacation  of  the  property  amounting  .to  a 
notice  of  surrender,  the  amount  of  rent  yet 
to  become  payable  Is  for  10  months  remaining 
of  the  year  1912." 

In  accordance  with  this  view  of  the  facta, 
the  Judgment  here  complained  of  was  enter- 
ed, the  substance  of  wfaidi  Is  that  the  plain- 
tiff, W.  9*  McClanahan.  Is  entitled  to  recover 
under  his  attachment  for  the  amount  of  the 
rent  to  become  due  for  the  unexpired  term 
of  the  lease,  to  wit,  for  10  months,  at  the 
rate  of  flOO  per  month,  and  that  the  goods 
levied  upon  under  the  attachment  are  liable 
therefor. 

The  errors  assigned  to  the  Judgment  raise 
the  question:  First,  did  the  court  err  in  its 
construction  of  section  2962  of  the  Code  of 
1904,  whereby  the  writ  of  attachment  was 
held  valid  as  against  the  goods  of  the  under- 
tenant, the  Bernard-Dupuy  Company?  Sec- 
ond, Is  the  Judgment  a  personal  Judgment 
against  the  Bernard-Dupuy  Co.?  And,  third, 
was  the  affidavit  upon  wblcb  the  atta^iment 
Issued  defective? 

[1]  Section  2962  of  the  Code  provides  that 
"on  complaint  by  any  lessor,  his  agent  or  at- 
torney, to  a  Justice  or  to  the  clerk  of  the  cir- 
cuit court  of  the  county  or  of  the  circuit  or 
any  city  court  of  tbe  corjwratlon  in  which 
the  leased  premises  or  a  part  thereof  may  b^ 


that  any  person  liable  to  blm  for  rrat  in- 
tends to  remove,  or  is  removing,  or  has,  with- 
in thirty  days,  removed  his  effects  from  such 
premises,  it  such  lessor,  etc.,  make  oath  to 
the  truth  of  such  complaint  to  the  best  of 
bis  belief  and  to  the  rent  whlcii  is  reserved 
(whether  in  money  or  other  thing)  and  will 
be  payable  within  one  year,  and  the  time 
or  times  when  it  wUl  be  so  payable,  and 
also  make  oath  either  that  there  is  not,  or 
he  believes,  unless  an  attachment  Issues,  that 
there  will  not  be  left  on  such  premises  prop- 
erty liable  to  distress  sufficient  to  satisfy  tbe 
rent  so  to  become  payable,  such  Justice  or 
clerk,  as  the  case  may  be,  shall  Issue  an  at- 
tachment for  the  said  rent  against  such  goods 
as  might  be  distrained  for  the  same  If  it  had 
become  payable,  and  against  any  other  e»- 
tate  of  the  person  so  liable  therefor." 

When  we  turn  to  the  statutes  to  ascertain 
what  goods  may  be  distrained  for  rent  put 
due,  section  2701  of  the  Code  of  1904  vexT 
clearly  answers  the  inquiry.  In  dealing  with 
distress  for  rent,  undw  the  headline^  "Oa 
what  goods  levied"  it  ^vldefl  that  "the  dis- 
tress maj  be  levied  on  any  goods  of  the  les- 
see, <v  his  assignee  or  undertenant,  found  <m 
the  premiaes,  or  wbidi  may  have  been  re- 
moved therefrom  not  ntore  than  thirty  di^" 

If  the  contoitlon  of  the  learned  counsel  for 
piaintlflk  in  error  that,  there  being  no  privi- 
ty of  omitract  or  oontract  UabiUty  as  be- 
tween the  lessor  uid  the  assignee^  or  imder^ 
tttiant,  the  language  of  section  2982  limits 
the  il^t  to  sue  oot  the  attachmmit  to  a  case 
wbeT%  a  person  liable  1^  contract  for  the 
payment  of  rent  is  runoving  or  intends  to  r^ 
move  the  property  from  the  leased  xaemlses* 
could  be  sustained,  tfaw  much  of  the  lan^ 
guage  of  the  statatee  providing  a  remedy  for 
the  collection  of  rent  might  as  well  have  ben 
omitted,  or  should  be  regarded  as  meanins- 
less.  The  liability  of  an  nndertoiant  of  leas- 
ed preodses,  as  In  this  case^  does  not-  aiiaa 
out  of  contractual  rdiations  tetween  him  and 
the  lessor,  but  by  virtue  of  statute,  wlia<eby 
he,  upon  wterlng  the  leased  premises  as  un- 
dertenant, subjects  his  proi)erty  carried 
thereon  to  liability  for  tbe  rent  contracted 
to  be  paid  by  the  lessee  of  the  premises,  and 
this  liability  of  his  property  continues  while 
on  the  leased  premises,  and  for  30  days  after 
the  same  is  removed  therefrom;  provided, 
however,  that  such  goods  of  the  undertenant 
cannot  be  subjected  to  the  satisfaction  of 
more  than  one  year's  rent,  due  or  to  become 
due,  from  the  lessee  to  the  lessor,  as  provid- 
ed by  statute.   Code,  §8  2791,  2702. 

The  statute  (section  2791,  supra)  idalnly 
makes  the  goods  of  the  undertoiant  liable 
for  the  rent,  Just  as  though  they  woe  the 
goods  of  the  tenant  himself ;  and  by  section 
2962  it  is  provided  that  If  the  goods  are  li- 
able to  be  distrained,  they  may  be  atta<died. 

In  this  case  the  sale  by  the  leasee  of  its 
goods  on  the  leased  premises  to  its  assignee 
OP  undertenant  tfe^^t^^Sft^JSJWWgfiS™- 
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pany,  was  In  gnn,  and  tliough  there  was  no 
rent  dne  from  the  lessee,  at  tbe  time  of  tbe 
sale,  neTerthelesB  there  was  a  liability  on 
the  contract  for  the  rent,  and  the  goods  were 
taken  over  by  the  assignee  or  undertenant 
subject  to  and  liable  for  one  year's  rent  re- 
served to  the  lessor  In  the  contract 

The  oidnlon  In  Nefl  r.  Ryman,  100  Va.  S21, 
42  S.  S.  314,  says:  "The  principle  Is  elemen- 
tary, and  has  received  the  repeated  approval 
of  this  court,  that  when  the  relation  of  land- 
lord and  tenant  has  once  been  established.  It 
attaches  to  all  who  may  succeed  to  the  pos- 
session throngb  or  under  the  tenant,  whether 
Immediately  or  mediately ;  and  the  succeed- 
ing tenant  Is  as  mncb  bound  by  tbe  acts  and 
admissions  of  his  predecessor  as  if  they  were 
bis  own.  Emerlck  v.  Tavener,  9  Grat  224 
[68  Am.  Dec  217]." 

The  argument  that  to  so  construe  tbe  stat- 
utes as  to  maintain  the  right  of  a  landlord 
to  attach  tbe  goods  of  an  undertenant  of  tbe 
leased  premises  for  rent  not  dne  would  be 
a  hardship,  since  under  such  a  constmctton 
an  nndertenant  could  not  safely  carry  his 
goods  upon  leased  premises  wltbont  making 
them  security  for  bis  landlord's  rent  for  one 
year.  Is  without  force,  since  the  same  argu- 
ment might  as  well  be  made  with  respect  to 
the  hardship  of  the  statute  giving  the  right 
of  distress  against  the  undertenant's  prop- 
erty for  rent  due,  for  when  bis  goods  go  on 
the  leased  premises  they  become  liable  to 
distress  for  past-due  rent,  not  exceeding  one 
year,  though  it  may  have  accrued  before  bis 
nndertenancy  began.  In  fact  a  greater  hard- 
ship mif^t  have  to  be  borne  In  the  lastnamed 
Instance  than  in  the  first,  for,  as  said  in 
Burk's  Pleading  ft  PTacUce,  p.  12:  *'It  will 
be  otwerved  that  the  landlord  may  distrain 
on  tbe  undOTtenant  for  the  whole  amount  of 
tbe  rent  due  by  tbe  tenanti  regardless  of  the 
state  of  the  acconnt  between  the  tenant  and 
tbe  undertenant— e.  g.,  if  the  traiant  owes 
11,000  rent,  had  the  undertenant  has  con- 
tracted to  pay  only  f  100  for  the  part  of  the 
premises  occni^  by  him,  the  landlord  may 
levy  on  the  property  of  the  undertenant 
found  on  ttie  leased  premises  for  the  entire 
91,000  rent  The  statute  puts  no  limit  on 
tlie  extent  of  the  liability  of  the  assignee  or 
undertenant" 

It  is  clear,  we  think,  that  the  intention  of 
tbe  Legislature  was  to  give  as  effective  rem- 
edy for  rent  to  beiwme  due  as  for  rent  past 
due;  and,  the  statutes  being  capable  of  a 
construction  carrying  this  Into  effect,  the 
courts  must  so  construe  them  and  bold,  as 
did  tbe  lower  court,  that  tbe  goods  of  the 
undertenant  In  this  case  were  subject  to  the 
attachment  levied  upon  them. 

[2]  Neither  is  there  any  merit  in  the  con- 
tention that  the  lower  court  erred  in  not 
sustaining  the  motion  of  plaintiff  In  error 
the  Bemard-Dupuy  Company  to  quash  the 
attachment  on  the  ground  that  upon  the  face 
of  the  affidavit  and  attachment  it  was  Im- 


providently  sued  out  and  levied  on  tbe  goods 
of  the  Bemard-Dupuy  Company. 

The  clerk  of  the  law  and  chancery  court 
I  and  tbe  clerk  of  the  corporation  court  of 
Boanoke  dty  Is  one  and  the  same  person, 
and  the  clerk's  office  of  tbe  two  courts  Is  one 
and  the  same.  It  did  happen,  as  it  seems, 
that  the  clerk  wrote  the  affidavit  on  a  print- 
ed form,  and  the  words,  "In  the  Corporation 
Court  of  the  City  of  Boanoke,"  appear  at 
the  top,  but  nowhere  else  in  tbe  pai>er.  Tbe 
clerk  certifies  In  the  attachment,  that: 
"Whereas  W.  S.  McClanahan  has  instituted 
in  our  court  of  law  and  chancery  of  the  dty 
of  Boanoke  an  action  on  tbe  case  *  *  * 
against  «  •  *  (naming  tbe  defendants), 
and  there  having  been  filed  In  our  clerk's  of- 
fice of  our  said  court  an  affidavit  that  tbe 
claim  of  said  plaintiff  asserted  In  said  suit 
is  believed  to  be  Just,  that  the  affiant  believes 
that  the  plaintiff  Is  entitled  to  and  ought  to 
recover  one  thousand,  two  hundred  ($1,200.' 
00)  dollars  for  rent  reserved,  and  which  is 
payable  within  one  (1)  year,  and  which  Is 
payable  monthly,"  etc.  Upon  the  face  of  the 
record  the  affidavit  was  unquestionably  filed 
in  the  proper  court  by  the  proper  officer,  and 
bis  failure  to  substitute  "Law  and  Chancery" 
for  *X!orporation"  court  was  a  mere  clerical 
error,  as  to  which  plaintiff  in  error  raised 
no  objection  in  the  lower  court;  and,  if  the 
objection  could  be  raised  in  this  court  for 
the  first  time,  we  do  not  think  It  affords  Just 
ground  of  complaint 

[3]  Nor  does  the  tact  that  the  action  at 
law  referred  to  In  the  clerk's  certificate  was 
never  matured  for  hearing  render  the  at- 
tachment for  the  rent  void,  for  the  attach- 
ment was  good  as  a  reme^  for  the  collec- 
tion of  rent  to  become  due  under  a  conlzact, 
whether  there  was  an  action  at  law  to  re- 
cover It  or  not,  since  the  rii^t  to  sue  out  an 
attachment  for  rent  is  not  d^)aident  upon 
a  pending  action  at  law  to  recover  the  same. 

As  to  the  remaining  ground  of  objection 
to  the  affidavit,  nam^,  that  all  persona  lia- 
ble for  tile  zrat  were  made  parties  defend* 
ant,  we  deem  it  only  necessary  to  say  Oiat 
the  record  shows  that  all  of  the  defoidanta 
other  t3ian  the  Bemard-Xhipuy  Oompany  bad 
made  themselves  liable  fbr  the  rent  claimed 
in  writing  and  the  Bernard-Dnpuy  Oompany 
was  clear^  liable  flterefor  as  an  undertenant 
by  virtue  of  the  atatnt^  aa  we  have  already 
observed. 

[4]  The  remaining  question  requiring  con- 
sideration la*  Did  the  lower  court  enter  a 
personal  Judgment  against  plaintiff  In  error 
Qie  Bemard-Dupuy  Company,  the  only  de- 
fendant who  did  not  acquiesce  in  the  court's 
decision,  but  excepted  thereto,  and  upon 
whom  notice  of  the  proceeding  had  not  been 
personally  served? 

Heading  the  order  of  the  court  complained 
of  as  a  whole,  it  conforms,  as  It  appears  to 
us,  to  the  usual  orders  In  such  cases.  So 
much  of  the  order  as  is  9^^^^^\$o,^«|^e 
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ed  here  Is  as  follows:  "  ♦  ♦  •  The  court 
being  of  the  opinion  that  the  plaintiff  la 
entitled  to  recover  under  hla  attachment,  and 
that  the  goods  so  attached  are  liable,  and  it 
being  proven  to  the  satlsfactloB  of  the  court 
that  the  defendants  are  Indebted  to  the  plain- 
tiff In  the  sum  of  fl,000  for  rent  reserved 
by  a  contract  on  the  premises  known  as  Nob. 
101  and  1(^  Commerce  street,  Boanoke,  Va^ 
and  that  the  goods  levied  on  in  the  attach- 
ment sued  out  in  this  case  were  removed 
from  the  leased  premises  wiUiin  80  days  pre- 
oeding  the  levy  of  said  attacfhment,  it  further 
ara>earing  to  ttw  court  that  the  sergeant  of 
I^nchbnrg,  Ya.,  has  levied  on  certain  goods, 
war^  and  mowhandise  under  said  attach- 
ment, and  that  tlie  same  are  now  in  tlie  pos- 
session of  fba  Beznard-Dupoy  Company,  In- 
corporated, a  corporation  In  Lyndibnrft  It 
Is  ordered  by  the  court  that  said  sergeant 
sell  said  goods  levied  oi^  or  as  much  tiiereof 
as  may  be  neoeteary,  as  appears  by  his  re- 
tom  on  said  attachnient,  upon  tbe  terms  of 
said  contract  of  rental  of  f  100  per  month  for 
10  months,  beginning  March  1, 1912,  for  cash 
as  to  amount  past  due  at  the  time  of  sale," 
etc 

Not  only  has  counsel  for  defendant  in  vt- 
ror  In  the  argument  of  the  case  in  this  court 
disclaimed  that  the  order  of  the  lower  court 
was,  or  should  be,  regarded  as  a  personal 
Judgment  against  any  of  the  defendants  in 
the  attachment  proceedlnga,  but  the  order,  In 
the  form  usual  in  such  cases,  when  read  and 
construed  as  a  whole,  reaches,  as  we  Inter- 
pret it  and  as  the  authorities  hold,  the  goods 
attached  only. 

The  case  of  Griffith  v.  Milwaukee  Harvest- 
er Co.,  92  Iowa,  634.  61  N.  W.  243,  54  Am. 
St  Rep,  573,  Is  in  point  There  the  Judg- 
ment was  in  an  attachment  proceeding 
against  a  nonresident,  in  the  words:  "That 
said  plaintiff  have  and  recover  Judgment 
against  the  defendant,  Griffith,  in  the  sum 
of  $134.62,  with  8  per  cent  interest  on  same 
from  this  date,  and  costs  in  this  case, 
•  •  •  and  that  the  property  attached  (cer- 
tain lots)  *  *  *  be  sold  to  satisfy  said 
Judgment  and  costs."  There,  as  in  the  case 
here,  objection  was  made  to  the  Judgment, 
on  the  ground  that  It  was  a  personal  Judg- 
ment but  the  court  In  disposing  of  the  ob- 
jection said:  "If  the  portion  which  directed 
the  sale  of  the  attached '  property  had  been 
omitted,  the  Judgment '  would  have  been  a 
personal  one,  and  therefore  void,  but  It 
stated  the  amount  which  the  Harvester  Com- 
pany was  entitled  to  recover,  and  that  Is 
essential  In  a  Judgment  In  rem.  As  an  en- 
tirety It  is  sufficient,  although  perhaps  not 
In  the  best  form,  to  constitute  a  valid  Judg- 
ment against  the  laud." 

In  4  Cyc.  p.  824,  it  Is  stated:  "Some  stat- 
utes contemplate  the  rendition  of  a  Judgment 
personal  in  form,  even  where  no  Jurisdiction 
has  been  obtained  over  the  defendant's  par- 


son, and  it  seems  that  mub  Judgment  will 
not  be  deemed  void  in  any  case,  but  that, 
whatever  the  form  of  Judgment,  it  can  have 
no  furUier  effect  than  Mndlng  on  Qke  proj^ 
erty  attacihed."  Waples  on  Attadmienti^  p. 
511. 

Other  questions  raised  in  this  case,  with 
whlcik  we  have  not  speclflcally  dealt,  were 
either  mived  in  the  argument  or  axe  re- 
garded as  without  merit 

The  Judgment  complained  of  Is  affirmed. 

Affirmed. 

KEITH.  absent 


CU£  Va.  661) 
GBISr  T.  KEOIiOT,  Judge. 

(Supreme  Court  of  Appeals  of  YirginliL 

Sept  11, 1913.) 

L  Taxation  (S  466*)— AssESSHKnr  or  Mnna- 

AL  LaWDS— HBVIBW  and  GOBBBCnON— STAT- 
UTE. 

Code  1904,  |  437a.  as  amended  by  Acts 
1910,  c  39,  provides  for  a  separate  assessment 
of  all  mineral  lands  and  for  the  certification 
thereof  to  the  State  Corporation  Oommissfon, 
which  shall  examine  Into  the  Justice  ol  the  aa- 
sessmente  and.  If  not  assessed  at  its  fa'a  market 
value,  direct  the  commonwealth's  attorney  to  ap- 
ply to  have  such  assessment  corrected,  and  that 
any  person  aggrieved  by  such  assessment  may 
also  apply  to  have  it  corrected  with  the  ri^t 
of  appeal.  Code  1904,  {  667,  provides  that  any 
person  aggrieved  by  an  assessment  may,  "unless 
otherwise  expressly  provided  by  law,"  apply  to 
the  court  for  relief;  section  668  provides  for 
correction  by  the  court ;  and  section  573  that  if 
the  auditor  of  public  accounts  shall  deem  the 
court's  order  erroneous,  he  may  within  one  rear 
thereafter  file  a  petition  for  a  rehearing.  BtU, 
that  section  437a,  as  amended,  fumisbed  ail  the 
procedure  for  protecting  the  rights  of  the  oom- 
monwealtb  in  a  proceeding  to  correct  erroneous 
assessments  of  mineral  lands ;  that  section  067 
excluded  the  correction  of  such  assessments  ttwa 
the  operation  of  that  section  and  of  sections  66S, 
573;  and  hence  that  the  auditor  of  public  ac- 
counts could  not  apply  thereunder  for  a  rehear- 
ing of  a  mineral  land  assessment 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  6S  828,  830;  Dec.  Dig.  {  466.*] 

2.  Prohibition  (1  10«>— Gbound»— Want  cm 
Excess  or  Jubisdiotion. 

Prohibition,  while  not  lying  to  correct  er- 
ror, lies  to  ^prevent  a  court  from  acting  where  It 
has  no  junsdiction  or  is  exceeding  its  jurisdic- 
tion ;  and  hence  a  party  petitioning  for  review 
and  correction  of  an  assessment  on  mineral 
lands  under  Code  1904,  f  437a,  as  amended  by 
Acts  1910,  c.  39,  which  provides  the  exclusive 
procedure  for  correction  thereof,  was  entitled 
to  a  writ  of  prohibition  against  the  auditor  of 
public  accounts,  whose  peBtion  to  review  such 
assessment  instituted  under  Code  1904,  |  573, 
was  without  authority. 

[Ed.  Note.— For  other  cases,  see  ProhilritioB. 
Cent  Dig.     37-^i6;  Dec  Dig.  S  Itt*] 

Prohibition  by  Max  Grief  against  Hon. 
Fulton  Keglegr,  Judge  of  the  Circuit  Court 
of  Bland  County.  Writ  awarded. 

J.  J.  A.  Powell,  of  Wytheville,  for  petition* 
er.  The  Attorn^  General,  for  Auditor  of 
Public  Accounts. 
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To.)  OBIKF  ▼. 

BUCHANAN,  3.  Max  Grief  filed  hU  peU- 
tlon  in  this  conrt  praying  tbat  the  Honorable 
Fulton  Kegley,  Judge  ot  the  circuit  court  of 
Bland  county,  be  prohibited  from  farther 
proceeding  upon  a  petition  filed  in  said  court 
by  the  auditor  of  public  accounts,  seeking  to 
have  reheard  an  order  made  by  that  court 
upon  the  motion  of  Max  Orief  correcting  an 
alleged  erroneous  aaBeaament  of  mineral 
land. 

Section  437a  of  the  Code,  as  amended  by 
an  act  of  assembly  approved  February  19, 
1910  (Acts  1910,  pp.  62-54,  c.  39),  provides 
for  the  special  and  separate  assessment  of 
all  mineral  lands,  Improvements,  fixtures,  and 
machinery  thereon  and  for  the  entry  of  such 
lands  on  the  land  books  separately  from  oth- 
er lands  charged  thereon.  It  further  pro- 
vides that  a  copy  of  such  assessment  shall 
be  certified  to  the  State  Corporation  Commis- 
sion with  the  name  and  post  office  address  of 
each  person,  firm,  or  corporation  In  whose 
name  any  such  lands  or  Interests  therein 
liare  been  assessed  upon  the  land  books,  with 
the  amount  of  tax  extended  thereon.  Upon 
receiving  such  copy  it  is  made  the  duty  of  the 
State  Corporation  Commission  to  examine 
into  the  justice  of  such  assessments,  and.  If 
it  shall  appear  to  the  Commission  tbat  any 
tract  of  land  or  any  part  thereof  or  Improve- 
ments, etc,  thereon  has  not  been  assessed  at 
Its  fair  market  value,  the  said  Commission 
shall  direct  the  commonwealth's  attorney  for 
the  county  or  corporation  wherein  such  land 
Is  situated,  or  any  special  attorney  It  may 
designate,  to  apply  In  the  name  of  the  com- 
monwealth to  the  circuit  court  for  the  county 
or  corporation  court  of  the  city  to  have  said 
assessment  corrected.  It  further  provides 
tbat  any  person  feeling  himself  aggrieved  by 
Buch  assessment  may  apBHj  to  the  same  court 
to  have  the  assessment  corrected. 

Under  the  provisions  of  this  act  Max  Oilef, 
the  petitioner  In  this  case,  moved  the  drcolt 
conrt  of  Bland  county  to  correct  an  alleged 
erroneous  assessment  of  hte  lands  lying  in 
said  coon^.  T^ran  a  hearing  of  hia  mo> 
tion,  which  was  defended  by  &  W.  Williama, 
Jr.,  spedal  attorney  for  the  commonwealth, 
the  court  granted  the  relief  prayed  for  by 
the  landowner,  Grie^  by  an  order  entered 
October  23. 1912. 

On  March  12,  1913,  O.  Lee  Moor^  auditor 
of  public  accounts,  ofFered  to  file  his  petition 
for  a  rehearing  of  said  order.  His  petition 
was  objected  to  by  Oriet  the  landowner, 
upon  the  grounds: 

*'(1)  Tbat  section  573  of  the  Code,  under 
which  said  petition  by  its  terms  is  offered  to 
be  filed,  has  no  application  to  mineral  assess- 
ments but  applies  to  general  assessments. 

Tbat  the  auditor  is  not  a  proper  party 
to  make  any  motion  in  the  matter,  and  that 
section  437a,  under  which  the  original  no- 
tice was  had.  gives  full  proceedings  In  the 
matter  by  appeal  at  the  Instance  of  the  Cox^ 
poraUon  Oommlaslfm  and  not     the  auditor.** 

These  objections  were  overruled  and  the 
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petition  by  leave  of  the  court,  was  filed. 

By  section  667  of  Pollard's  Code  it  is  pro- 
vided that  any  person  assessed  with  taxes 
on  lands,  or  other  property,  or  a  license  tax, 
aggrieved  thereby,  may,  "unless  otherwise 
specially  provided  by  law,"  apply  within  a 
time  named  for  relief  to  the  court  in  which 
the  commissioner  gave  bond  and  qualified,  or 
to  which  or  to  whose  clerk  such  bond  and  the 
certificate  of  his  qualiflcatlon  were  returned. 
Tbat  section  requires  the  attorney  for  the 
commonwealth  to  defend  the  motion,  and 
that  the  commissioner  making  the  assessment 
or  his  successor  in  ofilce  shall  be  examined 
as  a  witness  touching  the  apidlcatlon,  and 
the  facts  proved  certified. 

Section  668  provides  when  the  court  may 
order  such  assessment  to  be  corrected  and  re- 
quires a  copy  of  any  order  made  under  It 
correcting  an  erroneous  assessment  to  be  cer- 
tified by  the  court  to  the  auditor  of  public 
accounts  and  the  treasurer  of  the  state. 

By  section  673  of  Pollard's  Code  it  is  pro- 
vided tbat:  "If  from  the  statement  of  facts 
or  other  evidence  the  auditor  of  public  ac- 
counts shall  be  of  opinion  that  tbe  order  of 
the  court  granting  the  redress  Is  erroneous, 
be  may  within  one  year  from  the  time  such 
order  Is  made,  file  a  petition  for  a  rehearing 
of  such  application.  Said  petition,  which  is 
to  be  In  the  name  of  the  commonwealth,  is 
to  be  presented  and  the  hearing  conducted  by 
the  attorney  for  the  commonwealth,  and  the 
case  reheard  as  if  there  bad  t>een  no  pre- 
vious hearing." 

[1]  It  Is  clear,  as  it  seems  to  us,  from  a 
comparison  of  the  provisions  of  section  437a 
of  tbe  Code,  as  amended  by  the  act  of  Feb- 
ruary 19,  1910,  with  the  provisions  of  sec- 
tions 667,  668.  and  6^  of  the  Code,  that  the 
petition  filed  by  the  auditor  for  a  rehearing 
of  the  application  of  Max  Grief,  and  the 
brder  entered  in  that  proceeding  by  the  cir- 
cuit court  at  its  October  term,  -1912.  is  with- 
out authority  of  law.  The  manner  In  which 
erroneous  assessment  of  mineral  lands  may 
be  corrected  Is  spedatly  provl^  for  by  sec- 
tion 437a  of  the  Code  and  amendmaits  there- 
to, and  therefore,  the  express  provisions 
of  section  667,  the  correction  of  mineral  land 
assessments  la  excluded  from  the  operation 
of  that  section  and  sections  668  and  673. 

By  section  487a  and  amendments  thereto, 
copies  of  the  assessments  of  mineral  lands 
or  Interests  therein  are  to  be  certified  to  the 
State  Corporation  OonunlssAon.  Upon  re- 
ceipt of  such  copies  it  is  made  the  duty  of 
that  Commission  to  examine  into  the  Justice 
of  any  such  assesonents,  and  if  It  shall  ap- 
pear to  the  Commission  that  any  tract  of 
land,  or  any  port  thereof,  or  the  improve- 
ments, fixtures,  or  machinery  thereon,  or  any 
right  or  Interest  In  the  same,  or  any  part 
thereof,  has  not  been  assessed  at  ita  fair 
market  toIu^  the  Commission  is  required 
to  direct  the  commonwealth's  attorney  for 
the  coon^  or  corporation  where  tke^assns^ 
ment  was  made^  or  any  idtUfS^c^teeiaQRd^ 
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ney  it  may  designate,  to  apply  In  the  name 
of  tbe  commonwealtb  to  the  proper  coart  to 
hare  tbe  assessment  corrected.  The  original 
assessment  Is  made  by  tbe  assessor  or  com- 
missioner of  tbe  revenue,  as  the  case  may  be, 
subject  to  the  action  of  the  State  Corpora- 
tion Commission,  and  tbe  Commission  is  an- 
tboiized  to  employ  for  the  purposes  of  tbe 
act  "sncb  person  or  persons  as  may  be  nec- 
essary to  make,  with  the  assessor  or  commis- 
sioner of  the  rerenae,  such  inquiry  into  the 
value  and  such  examination  of  tbe  property 
and  Interests  required  by  this  act  to  be  sep- 
arately assessed,  and  of  the  improrements, 
fixtures,  and  machinery  thereon,  as  It  may 
deem  necessary."  That  section  further  pro- 
vides: "Tliat  tbe  person  or  persons  employed 
by  the  State  Corporation  Commission  may  be 
required  to  give  aid  to  the  commonwealth's 
attorney  or  any  special  attorney  that  may 
be  employed  by  the  said  Commission  in 
prosecuting  or  defending  any  application  for 
the  correction  of  any  assessment  under  this 
act  by  obtaining  and  giving  Information  of 
facts,  names  of  witnesses  or  otherwise." 
From  the  decision  of  tbe  trial  court  In  the 
proceeding  to  correct  such  erroneous  assess- 
ment,  both  parties  are  expressly  given  the 
right  of  appeal. 

The  provisions  of  section  437a,  -as  amended, 
'furnish  all  tbe  necessary  machinery  for  fully 
protecting  the  rights  of  the  commonwealth  in 
proceedings  to  correct  erroneous  assessments 
of  mineral  lands.  Tbey  clothe  the  Corpora- 
tion Commission  with  the  power  and  impose 
upon  it  the  duty  of  seeing  that  the  mineral 
lands  of  tbe  commonwealtb  a»  assessed  at 
tbtir  fUr  market  valoa 

Section  437a,  as  amended,  confers  no  pow- 
er and  imposes  no  duty  upon  tbe  auditor  of 
public  accounts  to  represent  the  common- 
wealtb in  the  proceedings  provided  by  that 
section  for  th^  correction  of  erroneous  assess- 
ments of  mineral  lands.  It  confers  that 
power  and  Imposes  that  duty  upon  tiie  State 
Corporation  Gommls^on,  and  It  Is  manifest, 
when  that  section  is  read  In  connection  with 
chapter  24  <tf  tiie  Code^  that  tbe  Le^slatore 
never  intended  that  under  tbe  provisions  of 
section  673  of  tbe  Code  the  auditor  of  public 
accounts  should  also  represent  the  common- 
wealth in  proceedings  for  tbe  correction  of 
erroneous  assessments  of  mineral  lauds  and 
have  tbe  right  to  have  reheard  any  decision 
in  such  a  proceeding  which  be  might  deem 
erroneous,  although  the  State  Corporation 
Commission  might  be  fully  satisfied  that  the 
decision  was  correct 

Tbe  next  question  Is:  Is  this  a  proper  case 
for  a  writ  of  prohibition? 

[2]  It  is  well  settled  that  tbe  writ  of  pro- 
hibition does  not  lie  to  correct  error  but  to 
prevent  the  exercise  of  the  jurisdiction  of 
tbe  court  by  tbe  Judge  to  whom  it  is  direct- 
ed, either  where  be  has  no  jurisdiction  at  all 
or  is  exceeding  his  JurisdlcUott.  If  the  court 


or  judge  has  jurisdiction  to  enter  any  order 
in  the  proceeding  sought  to  be  prohibited, 
the  writ  does  not  lie.  jBldellty,  etc,  Co.  r. 
Beale.  Judge,  102  Va.  295,  303,  46  &  EL  307; 
Burk^  Pleading  &  Practice^  777-711^  and 
cases  cited. 

The  averments  of  the  petition  of  tbe  audi- 
tor show  that  it  is  a  proceeding  under  sec- 
tion 676  of  the  Code.  As  we  have  seen,  that 
section  gives  the  auditor  no  authority  to  file 
a  petition  in  any  proceeding  instituted  under 
tbe  provisions  of  section  437a,  as  amended, 
for  the  correction  of  an  erroneous  assessmrat 
of  mineral  lands.  Neither  has  the  circuit 
court  jurisdiction  to  consider  or  grant  any 
relief  In  such  a  proceeding  upon  a  petition 
filed  by  tbe  auditor.  As  the  auditor  has  no 
ri^t  to  file  a  petition  to  rehear  the  order  en- 
tered in  the  proceeding  instituted  by  Qrief 
under  section  437a  of  the  Code,  as  amended, 
for  the  correction  of  the  erroneous  assess- 
ment of  hls-mineral  lands,  and  as  the  drcnlt 
court  has  no  jurisdiction  to  eater  any  order 
In  such  proceeding  upon  tbe  petition  of  the 
auditor,  it  follows  that  tbe  petitioner  is  enti- 
tied  to  a  writ  of  prohlbitton,  as  prayed  for. 

Writ  awarded. 

016  ra.  S>7) 

GBNBRAL  BOARD  OF  8TATB  HOSPTFAUS 
FOB  THE  INSANE  BOBEBTSON. 

(Supreme  Court  of  Appeals  of  Vfr^nla. 
Nov.  20, 1913.) 

1.  iHSAin  Paasona  (|  93*>— Bianz  of  AonoM 

— OUABOXAN. 

Under  Code  1004.  IS  1607,  1702,  declaring 
that  the  committee  of  an  insane  person  aball  be 
entitled  to  bis  custody  and  control,  shall  take 
poBseBslon  of  and  manage  hli  estate,  and  may 
sue  and  be  sued  In  respect  thereto,  the  commit- 
tee of  an  insane  person  committed  to  a  hospital 
for  care,  maintenance,  and  treatment,  who  la  a 
beneficiary  of  a  trust  fund  held  and  adnunistered 
by  the  hospital,  may  malntein  a  suit  to  enforce 
tbe  trust  and  protect  the  property  igainst  mis- 
appropriation. 

[Ed.  Note.— For  other  cases,  see  Insane 
sons,  Cent  Dig.  |  163;  De&Dig.  |  93.*] 

2.  States  (|  IKL*)— Sum  Aoainst— Govseht 

TO  SE  Sued. 

A  suit  against  a  state  hospital  for  the  in- 
sane in  its  public  governmental  capacity  is  a 
suit  against  the  state  which  cannot  be  maintain- 
ed by  an  individual  unless  the  state  waives  its 
immunity  and  submits  itself  to  the  Juriadicti<m 
of  the  courts. 

[Ed.  Note.— For  other  cases,  see  Stetes,  Cent 
Dig.  If  179-184;  Dee.  Dig.  f  191.*] 

3.  States  (8  lOl*>-^0rrs  AaAiRsr— Hosfitak 
FOB  Insane— ENFOBGEMENt  OF  Tbitst. 

A  state  hospital  for  tbe  insane,  which  in  its 
private  capacity  has  accepted  a  testamentary 
trust,  stands  upon  the  same  footing  with  respect 
to  it  as  any  other  trustee  and  is  suable  by  a 
beneficiary. 

[Ed.  Note.— For  other  cases,  see  Stetea  Cent 
Dig.  SS  179-384;  Dec  Dig.  {  101.«] 

4.  States  ($  87*)— Pbopebtt  of  Stais  Irnii- 
TunoNS— Contbol  bt  Stats. 

As  to  property  held  by  public  corporations 
for  public  purposes  the  power  of  the  Legislature 
is  supreme,  but,  while  it  may  prohibit  sudi  coi^ 
poratioas  from  accepting  property  as  trustee  un* 


•For  otlMr  eawi  sm  same  topic  aad  ■wtton  HUHBBR  la  Dm.  Dig.  a  Am.  Dig.  iUlH^fil'Sl^ua  Ift^e^  tMexes 
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der  a  private  ciant,  f  et  when  the  tnut  haa  once 
been  accepted  It  cannot  divert  it  to  parposes 
ctbM  than  that  of  ths  tnut 

[Bd.  Note.— For  o^r  eana,  •■•  8tat«^  D«& 
Ofg.  I  87.*] 

&  OomnrmmoiTAi.  I<aw  (}  278*)— Dint  Pbo- 

OBBB  OF  Law— DePBITATION  OT  BBMBnOXAIf 
iNTEUffl  IK  TBTTBT  PaOPKBTT, 

Where  land  was  (iven  to  a  state  hoepltal  In 
troBt  to  provide  extra  eomforti  for  patients 
therein,  act  of  the  General  Asaembly  approved 
Febraary  20,  1006  (Laws  1906,  c  48),  directing 
its  special  board  of  directors,  under  aapervision 
of  the  general  state  board,  to  construct  on  such 
land  buiidings  suitable  for  a  colony  of  epilep- 
tic patientB,  and  Act  March  12,  1908  (Laws 
1908,  c.  1^,  providing  that  if  the  general  board 
■hall  think  It  proper  the  hospitsi  should  isll 
sadi  land  and  ponniase  other  land  for  the  same 

Sorpoee,  were  anoonstitutional  and  void  as  a 
eprivation  of  property  rights  in  the  trust  fund 
without  due  process  of  law,  and  would  be  so 
whether  the  trust  waa  lenl  or  not;  alnoe  If  nn^ 
lawful  the  property  would  be  In  the  heirs  of  tb« 
dcmor. 

[Ed,  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  763,  765,  767-770,  772- 
777.  77^806.  80^0,  RL6-^  907-024,  942; 
Dec  Dig.  I  27a*l 

6.  INSARB  FnaoifB  (1 92*>— Suit— pAnm. 

Where  a  will  gave  real  property  in  trust  to 
a  hospital  for  specified  purposes  and  was  duly 
admitted  to  probate,  and  In  an  action  by  the  com- 
mittee of  an  insane  patient  of  such  hoapital  to 
protect  his  beneficial  rights  and  iM»v«nt  a.  mliap- 
propriatlon  of  the  fund  the  validity  of  the  will 
was  not  questioned,  the  heirs  at  law  were  not 
necessary  parties, 

[Ed.  Note.— For  other  cases,  see  Znsane  Per- 
sons, Cent  Dig.  SI  161,  162;  Dec.  Dig.  }  92.*] 

7.  Costs  (|  96*)— Pbbsorb  Liable  —  Pnsuo 
Officebs. 

The  trustees  of  a  state  hospital  and  tiie  gen- 
eral board  of  the  state  hospital  for  the  insaa^ 
who  are  public  officers  of  the  state  represented 
by  the  Attorney  General,  and  having  no  personal 
interest  in  a  suit  to  protect  the  beneficial  riehts 
of  a  patient  In  a  trust  fund  held  by  the  hospital, 
were  not  liable  to  costs  where  an  adverse  judg- 
ment was  rendered  against  them. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig;  1*880;  Dec  Dig.  I  9&M 

Avpeal  from  drcnlt  Conrt,  Aogiuta  Oonnly. 

AcUon  by  A.  Stuart  Bobertson,  committee 
of  JosQpta  S.  Bowe,  an  Insane  person,  against 
the  General  Board  ot  State  Hospitals  for  tbe 
Insane,  the  Western  State  Hospital,  and  oth< 
era.  Jndgmait  for  jdaintUf,  and  defendants 
appeal.  Affirmed. 

The  foctB  leading  up  to  this  litigation  are 
these:  The  will  of  Sidney  R.  Murbland, 
which  was  duly  admitted  to  probate  in  the 
circuit  court  of  Amherst  county,  Va.,  after 
providing  for  the  payment  of  funeral  expens- 
es and  debts,  ^ves  "To  'Trustees  State  Hos- 
pital, Staunton,  Va.,'  where  my  son  Sidney 
Price  Murfcland  is  now  cared  for,  the  en- 
tire balance  of  my  property,  real  and  per- 
sonal, the  Income  from  which  to  be  used  by 
said  trustees  for  purchase  extra  comforts  pa- 
tients said  Hospital  for  all  time." 

Testator's  estate  consisted  of  a  small 
amount  of  personal  property  and  some  real 
estate  in  tbe  dty  of  Lynchburg,  and  a  farm 
containing  ISO  odd  acres  situated  In  Amherst 


county.  Tbe  Western  State  Hosjdtal,  having 
accepted  the  trust,  brought  suit  in  the  corpo- 
ration court  for  the  city  of  Lynchburg 
against  tlie  administrator  with  the  will  an- 
nexed, the  other  beneficiaries  under  the  will, 
and  creditors,  to  administer  the  estate.  The 
Ainherst  count?  property  was  sold  by  a  de- 
cree of  the  court  to  the  Western  State  Hos- 
pital for  |17,02S,  of  which  sum  the  hospital 
paid  to  the  court's  commissioner  $3,500.  the 
amount  necessary  to  discharge  the  unpaid  in- 
debtedness of  the  estate  and  costs  and  ex- 
penses of  litigation.  The  court  in  confirm- 
ing the  sale  decreed  that  the  balance  of  the 
purchase  money  "is  under  the  will  of  8.  R. 
Mnrkland,  deceased,  the  property  of  the 
said  Western  State  Hospital,"  and  therefore 
directed  a  conveyanC!»  of  the  land  to  be 
made  to  the  hospital,  which  was  accordingly 
don& 

By  an  act  of  the  General  Assembly,  approv- . 
ed  February  20,  1906  (Laws  1906,  c  48),  the 
special  board  of  directors  of  the  Western 
State  HoBidtal  were  authorized  and  directed, 
under  the  supervision  and  control  of  the  gen- 
eral Board  of  Directors  of  the  State  Hospi- 
tals of  Virginia  for  the  Insane  (hereinafter 
called  the  General  Board),  to  "erect  on  the 
Murkland  land"  suitable  buildings,  etc,  for 
the  establishment  of  a  colony  for  tbe  recep- 
tion, care,  treatment,  training  and  employ- 
meut  of  300  epileptic  patients.  No  action 
was  taken  under  tbe  foregoing  act,  and  at 
the  next  session  the  General  Assembly  passed 
another  act,  approved  March  12,  1908  (Iaws 
1908,  c.  196),  which  provided  that  If  In  the 
opinion  of  the  General  Board  It  should  ap- 
pear proper  the  Western  State  Hosidtal 
should  sell  and  convey  the  whole  or  any 
part  of  the  "Murkland  land,**  and  with  the 
proceeds  purchase  other  lands  In  Amherst 
county  for  the  purposes  of  said  epileptic 
colony.  Thereupon  the  General  Board  direct- 
ed the  Western  State  Hospital  to  make  sale 
of  the  "Murkland  land"  for  the  pnrposes 
aforesaid. 

The  Western  State  Hospital  then  filed  its 
bill  in  the  circuit  court  of  the  dty  of  Rich- 
mond against  the  General  Board,  reciting  the 
foregoing  facts  and  <diarging  that  tbe  "Murk- 
land  land"  in  its  hands  was  Impressed  with 
a  trust  in  favor  of  the  inmates  of  the  West- 
em  State  Hospital,  as  declared  by  the  will 
of  Sidney  R.  Murkland,  deceased,  under 
which  to  the  extent  of  $14,000  the  land  was 
acquired,  that  the  trusts  declared  in  the 
will  were  clear,  definite,  and  legal,  and 
that  complainant  was  competent  to  execute 
the  trusts,  etc.  The  object  of  that  suit  was 
to  determine  the  question  of  the  power  of 
the  General  Assembly  to  enact  the  forego- 
ing statutes  authorizing  the  General  Board 
to  divert  the  trust  property  from  the  pur- 
poses to  which  it,  or  Its  proceeds,  had  been 
dedicated  by  tbe  testator's  wilL 

Tbe  General  Board  demurred  to  the  bill 
upon  the  ground  that  the  suit  was  In  effect  a 
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■ult  asainst  tfae  itate,  and  a  suit  by  one 
branch  'or  arm  of  the  state  government 
against  another  branch  or  arm  of  the  state 
government,  and  therefore  that  the  circuit 
court  of  the  city  of  Richmond  was  without 
Jurisdiction  to  hear  and  determine  the  case. 
The  circuit  court  sustained  the  demurrer  and 
dismissed  the  bill,  and  its  decree  was  affirm- 
ed on  appeal  to  this  court  Western  State 
Hospital  V.  General  Board  of  State  Hospitals 
for  the  Insane,  112  Va.  230,  70  S.  E.  505. 

Caskte  &  Gaskle,  of  I^chburg,  and  the 
Attorney  Oeneral.  for  appellants.  Timber- 
lake  &  Nelson,  of  Staunton,  for  appellee. 

WHITTLE!,  J.  (after  stating  the  facta  as 
above).  The  present  suit  was  instituted  by 
the  appellee,  A.  Stuart  Robertson,  commit- 
tee of  Joseph  S.  Rowe,  an  insane  person, 
against  tfae  Western  State  Hospital,  trustee 
under  the  will  of  Sidney  R.  Murkland,  de- 
ceased, the  General  Board,  and  the  Individ- 
ual members  thereof.  The  bill  allies  that 
Joseph  S.  Rowe  had  hem  adjudged  a  lunatic 
tn  the  county  of  Augusta,  tlie  place  of  fais  res- 
idence, and  bad  be«i  ccnnmltted  to  the  West- 
em  State  Hospital  for  care,  maintenance, 
and  treatment,  and  still  is  an  inmate  of  that 
asylum,  and  that  be  la  one  of  the  beneflda- 
rles  of  the  trust  created  by  the  Hnrkland 
will,  and  has  sudi  property  interest  In  the 
trust  subject  as  to  entitle  his  committee  to 
Invoke  the  Jurisdiction  of  a  court  of  equity 
to  establish  the  trust  and  protect  the  trust 
proper^  from  the  misappropriation  sought 
to  be  made  of  It  by  the  General  Board  under 
the  authorl^  of  tfae  acts  of  the  General  As- 
sembly above  mentioned ;  that  said  acts  are 
not  only  in  contravention  of  the  state  Con- 
6tltntl(»i,  but  are  also  violative  of  the  foar^ 
teentfa  amendment  of  the  Constitution  of  the 
United  States,  In  that  they  deprive  the  luna- 
tic of  property  rights  without  due  process 
of  law  and  deny  to  lilm  the  equal  protection 
of  the  law ;  and  that  tfae  proposed  diversion 
Is  tantamount  to  taking  private  property  for 
public  use  without  Just  compensation.  The 
bin  prays  tbat  the  will  be  construed  and 
that  Its  true  meaning  and  Intent  be  declared ; 
that  the  land  conveyed  by  the  commissioner 
of  the  coriwratlon  court  of  Lyndiburg  to  the 
Western  State  Hospital  be  held  to  be  Im- 
pressed with  the  trust  declared  by  the  Murk- 
land  will  in  favor  of  the  lunatic  Joseph  S. 
Rowe,  and  other  Inmates  of  the  asylum  sim- 
ilarly situated;  that  the  Western  State  Hos- 
pital as  trustee  be  required  to  administer  the 
trost  In  accordance  with  the  provisions  of  the 
will;  and  that  the  General  Board  be  declared 
to  be  without  lawful  authority  to  direct  any 
disposition  of  the  land  in  conflict  with  the 
disposition  thereof  made  by  the  testator  in 
hU  will. 

The  General  Board  and  the  Western  State 
Hospital  demurred  to  the  bill,  and  appealed 
from  two  decrees  of  the  circuit  court  of  Au- 
gusta county;  one  overruling  the  demurrer 


(but  giving  the  defendants  leave  to  mamwex 
the  bill),  and  the  other  granting  the  relief 
prayed  for. 

Several  grounds  of  demurrer  are  fliwIgWMl, 
but,  as  Interpreted  by  appellants  In  their 
petition  for  appeal,  th^  practically  resolve 
themselves  Into  two  propositions,  namely: 
(1)  That  tfae  committee  has  no  antfaority  to 
maintain  the  suit,  because  the  estate  of  tbe 
lunatic  is  not  Involved ;  and  (2)  that  this  is 
"a  suit  against  a  public  corporation  or  board, 
created  and  existing  for  purely  governmental 
purposes,  and  as  mere  agencies  of  the  state, 
comiwsed  exclusively  of  persons  who  bare 
no  personal  interest  in  the  subject-matter, 
and  are  only  acting  as  an  arm  of  the  com- 
monwealtfa,  whatever  its  form,  is  In  effect  a 
suit  against  the  state." 

[1]  L  The  statute  provides  for  the  appoint- 
ment of  a  committee  for  a  person  found  to 
be  insane  (Code,  {  1697),  and  declares  that 
such  committee  "shall  be  entitled  to  the  cus- 
tody and  control  of  his  person  (wb^  he  re- 
sides In  the  state,  and  la  not  confined  in  a 
hospital  or  Jail),  shall  take  possession  of  bis 
estate,  and  may  sue  and  be  sued  In  respect 
thereto.  *  *  *  He  shall  take  care  of  and 
preserve  such  estate  and  manage  it  to  the 
best  advantage.    •    •   • "    Section  1702. 

In  Bird's  Committee  v.  Bird.  21  Grat  (62 
Ta.)  712;  it  was  held  that  every  suit  respect- 
ing the  person  or  estate  of  the  lunatic  moat 
be  in  tbe  name  of  the  committee,  unless  his 
interests  are  adverse  to  the  lunatic,  in  which 
case  it  shall  be  brought  In  the  name  of  the 
lunatic  by  his  next  friend  approved  by  Uie 
court 

We  need  hardly  stt®  to  discuss  the  propo- 
sition that  the  rlgjht  of  maintenance,  ^ther 
entire  or  partial.  In  a  trust  fond,  constttntes 
such  a  proprietary  rl^t  In  the  fond  as  en- 
titles the  bea^dary  to  the  protection  of  tbe 
courts  with  respect  to  it  Tbe  contrary  doe- 
trine  would  outlaw  all  settlonents  made  for 
support  and  maintenance  and  lead  to  ontold 
mischief. 

[2,  S]  2.  The  rice  in  t^  second  ground  of 
demurrer  Is  that  It  falls  to  distinguish  be- 
tween a  suit  against'  the  Western  State  Hos- 
pital In  its  public  gorenunoital  capacity,  and 
a  suit  against  it  In  Its  prlTSte  capacity  as 
trustee  under  tbe  Hniftland  wllL  In  tbe 
former  character  a  suit  against  It  would  be 
a  suit  against  the  state,  and  sucb  suit  can- 
not be  maintained  by  an  Indlvldnal  unless 
the  state  chooses  to  waive  its  Inmranlty  and 
submit  Itself  to  the  Jurisdiction  of  tbe  courts. 
On  the  other  hand,  tbat  the  Western  State 
Hospital,  In  Its  private  capacity,  is  suable,  is 
equally  plain.  In  this  instance  It  has  seen 
fit  to  accept  the  trust,  and  stands  upon  the 
same  footing  with  respect  to  it  as  any  other 
trustee.  Vldal  v.  GIrard,  2  How.  128,  11  L. 
Ed.  205;  Barnum  v.  City  of  Baltimore,  92 
Md.  293,  50  Am.  Rep.  219;  Regents  r.  De- 
troit Young  Men's  Society,  12  MldL  188; 
Philadelphia  t.  r<^,t§idff<iflfeOgle 
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The  foregoing  distinction  has  been  repeat- 
edly recognized  hy  the  decisions  of  this  court. 
Ibus,  ill  DunnlngtODB  t.  President  and  Di- 
rectors of  the  Northwestern  Tnniplke  Boad, 
e  Orat  (47  Va.)  160,  it  was  held  that  the  de- 
fendant, a  public  corporation,  was  liable  to 
be  sued  for  work  and  labor  performed  and 
znatwials  fDmished  tor  tha  corporaUon  by 
the  plaintUf. 

So  also,  in  Eastern  Lnnatio  Aaylom  v.  Gar- 
rett, 27  Grat.  (dS  Va.)  163.  an  action  of  tro- 
Ter  was  maintained  against  the  asylam  for 
food  supplies  taken  from  the  plaintiff  daring 
the  CItU  War  by  the  United  States  forces 
and  sent  to  the  asylum  and  used  for  the  sup- 
port of  the  inmates.  And  In  Blanton,  Com., 
T.  Southern  Fertilizing  Co.,  77  Va.  336,  the 
same  principle  was  maintained.  See,  also, 
Osbom  T.  Bank  of  United  States,  8  Wheat 
738,  6  L.  Ed.  204;  Davis  t.  Gray.  16  WalL 
203,  21  L.  Bd.  447;  Board  of  Liquidation  t. 
McComb,  92  U.  S.  S31,  23  L.  Ed.  623. 

In  Maia's  Adm'r  v.  Eastern  State  Hospital, 
97  Va.  607,  34  a  W.  617,  47  L.  R.  A,  677,  it 
was  held  Uiat  the  a^lnm  was  not  liable  In 
damages  for  personal  injuries  inflicted  on 
one  of  the  inmates  by  the  n^cl^nce  of  per^ 
sons  administering  the  powers  of  the  corpo- 
ration. But  in  that  case  the  dedslon  In  East- 
em  Lunatic  Asylum  t.  Ganott,  supra.  Is 
expressly  approvad. 

Appellants  claim  much  wider  scope  for  the 
decision  in  Western  State  Hospital  a^Onst 
the  General  Board  than  is  warranted  by  the 
oplhion.  In  that  case  the  court  merely  held 
that  the  clnruit  court  of  0w  dty  of  Rich- 
uoBd  possessed  only  such  equity  Jurisdiction 
as  is  conferred  ivon  it  by  statute^  and  rest- 
ed the  decision  on  the  ground  that  it  was 
wltbout  Jurisdiction  to  entertain  the  suit  in 
the  particular  case;  the  parties  to  the  rec- 
ord both  b^g  public  corporations  created 
f6r  govemmmtal  purposes.  * 

[4]  We  deem  it  unnecessary  to  prolong 
this  (q^on  by  a  more  extended  review  of 
the  authoritiea.  With  rare  exceptions  th^ 
reo^Cnize  the  obrlous  distinction  between  the 
control  whldi  the  Legidatore  may  exercise 
over  property  held  by  a  public  corporation 
for  pnblic  purposes,  and  of  property  held  by 
such  corporations  as  trustee  under  private 
grant,  with  restrictions  and  trust  limitations 
imposed  by  the  grant  In  the  former  case 
the  power  of  tbe  Legislature  over  the  prop- 
erty is  supreme;  In  the  latter,  it  may  pro- 
hibit the  public  corporation  from  accepting 
the  trust,  but,  when  once  accepted,  the  trust 
subject  must  be  applied  to  the  purposes  to 
which  It  has  been  dedicated  by  the  grantor. 

[5]  On  the  merits  of  the  case  we  entertain 
no  doubt  that  the  two  acts  of  the  General 
Assembly  authorizing  the  General  Board  to 
divert  to  a  distinctly  different  object  private 
property  donated  by  tbe  Murkland  will  to 
a  well-defined  valid  trust  are  wholly  uncon- 
stitutional and  void.   The  subject-matter  of 


the  trust  was  the  absolute  property  of  the 
testator,  who  saw  fit,  through  the  medium  of 
a  trustee  of  his  own  selection,  to  appropriate 
the  income  arising  therefrom  to  a  designated 
class  of  unfortunate  persons,  and  not  to  the 
public.  In  these  circumstances.  It  would 
indeed  be  a  dangerous  doctrine  to  hold  that 
the  General  Assembly  has  power  to  seize 
upon  private  property  thus  dedicated  and 
appropriate  it  to  a  wholly  different  purpose, 
however  meritorious  such  purpose  may  be. 
If  tbe  trust  declared  by  the  Murkland  will  Is 
lawful,  the  beneficiaries  have  property  rights 
In  tbe  trust  subject  which  cannot  be  taken 
away  from  them  by  the  L^lslature.  If, 
on  the  contrary,  the  trust  is  unlawful,  the 
property  belongs  to  tbe  heirs  at  law  of  Sid- 
ney R.  Murkland,  deceased,  and  Is  equally 
under  the  protection  of  the  law.  Bo  that,  in 
no  aspect  of  the  case,  can  the  contention  of 
appellants  prevail. 

[61  The  Attorney  General  for  the  first 
time  in  bis  closing  argument  raised  the 
question  that  tbe  decree  should  be  reversed 
because  the  heirs  at  law  were  not  made 
parties.  It  would  have  been  better  practice 
bad  this  objection  been  made  at  tbe  begin- 
ning of  the  litigation  rather  than  at  the  close; 
but  the  objection  is  wltbout  merit  The  will 
has  long  since  been  duly  admitted  to  probate 
and  Its  validity  Is  not  questioned,  and  tbe 
cmtentions  of  both  litigants  rest  upon  th» 
validity  of  tbe  donation.  In  such  case,  the 
heirs  at  law  of  the  testator  are  not  necessary 
parties. 

[7]  The  last  assignmrat  of  error  goes  to 
that  part  of  the  decree  whidi  awards  cfMds 
against  the  defendants  Appellants  are 
public  officers  of  tbe  state,  and  have  no  per- 
sonal Interest  in  tbe  litigation,  and  were 
represented  by  and  acted  under  the  advice  of 
the  Attorn^  General.  We  are  of  opinion 
that  costs  ought  not  to  have  been  awarded 
against  them.  To  that  extent,  therefore,  the 
decree  of  October  28,  1911,  will  be  amended, 
and  with  that  amendment  the  two  decieee 
appealed  from  must  be  affirmed. 

Afilrmed. 


(U5  Va.  631) 
MUTUAL  FIRE  INS.  CO.  v.  TURNBB. 
(Supreme  Court  of  Appeals  of  Virginia. 
Nov.  20, 1913.) 

1.  InsiTBAifCB  ({  195*)— nai  Insvbanob— Mn- 
TUAL  OoMPAMiEs— Notice  of  Assesskkkt. 
Where  the  charter  of  a  mutual  asBeBsmeat 
fire  company,  which  was  made  a  part  of  the  con- 
tract between  the  parties,  provided  that  each 
member  of  the  association  should  be  notified  of 
the  assessment  at  least  30  days  before  tbe  last 
day  of  payment,  by  mailing  such  notice  to  the 
post  office  address  given  by  the  member  in  the 
application  for  insurance,  and  that  in  case  of 
change  of  address  tbe  member  should  in  writing 
furnish  the  secretary  with  his  new  address,  and 
the  insured,  who  was  not  then  living  at  her  old 
address,  bad  not  notified  the  secretary  of  any 
change,  the  fact  that  the  company  sent  tbe  no- 
tice, which  It  had  previously  sent  on  postcards 
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that  might  be  forwarded,  In  an  unsealed  letter 
whidi  conld  not  be  forwarded,  and  for  that  rea- 
Bon  It  was  not  received,  will  not  relieve  ineared 
fnun  a  forfeitare  of  her  policy  becaoM  <A  non- 
pa^nuent  of  assesamentB. 

[Ed.  Note.— For  other  caaea,  aea  Inanranoik 
Cent  Dis.  H  427-«20^  dSB^  4&4;  Dm.  Die.  I 
195.*] 

2.  TNBusAiraB  d  190*>~TnB  Iitidbarcb— 

Waitkb. 

Where  the  charter  of  a  matoal  fire  Inmuv 
ance  company  merely  reQuired  It  to  give  notice  of 
asEessmentB  by  mail,  the  fact  tliat  for  the  pait 
two  years  it  had  given  notice  by  postcard  is  not 
a  waiver  of  ita  rigbt  to  give  nonce  by  eacond- 
elass  mail  which  cannot  be  forwarded  as  a 
poatal 

[Ed.  Note.— For  other  eawB,  Bee  Insurance, 
Gent  Dig.  »  427-428,  483^  484;  Dw!.  Dig.  I 
19B.*] 

8.  IRSURANOK    a   669*)  —  ACTZON  —  IVflTftlTO- 

noNB— FoBU  or  InRBuonons. 

In  an  acti<»i  againat  a  matoal  aaeeBanent 
fire  company  where  it  waa  contended  that  the 
method  of  giviog  notice  of  assessment  to  the 
insured  was  not  proper,  the  InstrnctlonB  Bhoold 
submit  the  iBsne  in  that  form  and  not  whether 
the  notice  should  have  been  given  In  tiie  manner 
previoasly  followed. 

[Ed.  Note^For  oUier  caBe%  see  Inanranee^ 
Cent.  Dig.  H  1566,  1771-1784;  Dee.  Di»  | 
669.*] 

4.  iNsuBANd  (I  669*)— Fm  IirsDuirOB— Ao- 

TI0N8— iNSninCTIONB. 

In  an  action  against  a  mutual  assessment 
fire  company,  instructionB  reauested  by  defend- 
ant on  the  neoesalty  for  the  uiBarer  to  give  no- 
tice of  aasesBments  held  correct  and  improperly 
refused. 

[Ed.  Note.— -For  other  cases,  see  Insurance, 
Cent  Dig.  H  1656,  1771-1784;  Dec.  Dig.  j| 
669.*] 

6.  Insubanob   (S   392*)— Fibb  Inbubaitc]^^ 

WaIVEB  OT  FOBFEITtJBB. 

Where  a  mutual  assessment  fire  c<Hnpany 
reinstated  insured's  policy  after  default  in  pay- 
ment of  assessments,  the  reinstatement  which 
came  after  the  insured  had  disdiazged  a  lien 
on  the  premises  Ib  a  waiver  of  the  ori^nal 
ground  of  forfeitare  on  aceonnt  of  the  lien. 

[Ed.  Note^For  other  cases,  see  Insurance, 
Cent  Dig.  H  1041-1066.  1068-1070;  Dec.  Dig. 

6.  EVIDENOK    (S  441*)— FaBOI.  EvIDBNCX  to 

Vabt  Wbittbh  iHSTBUicsnTa— Admissibu.- 
irr. 

In  an  action  on  a  fire  policy,  parol  evidence 
that  the  written  application  did  not  contain 
some  of  the  terms  found  therein  at  the  time  the 
insared's  agent  signed  it  is  Inadmissible,  be- 
ing an  attempt  to  vary  a  written  inatrament  by 
parol  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  «  1719,  172a-17^ri7«6-1846,  203O- 
2047;  Dec.  Dig.  {  441.*] 

Error  to  Circuit  Court,  Clarke  County. 

Action  by  Harriot  S.  Turner  against  the 
Mutual  E^re  Insurance  Company.  There  was 
a  Judgment  for  plaintiff,  and  defendant  brings 
error.   Reversed  and  remanded. 

A.  Moore,  Jr.,  of  Berryvllle,  Edward 
Nichols,  ot  Leesburg,  and  Hoore,  Barbour, 
Keith  ft  UcOandllab,  of  Fairfax,  for  xtlalntUf 
in  error.  Ward  .ft  Iarrl<^  of  Wlndie^er, 
and  F.  B.  Whiting,  ot  Berryrllle,  for  defend- 
ant In  error. 


HARRISON,  J.  This  suit  was  brought  by 
Harriot  S.  Turner  to  recover  of  the  plaintiff 
in  error  |1,000,  the  amoont  of  an  insurance 
policy,  against  loss  by  Are  Issued  by  It  upon 
certain  real  estate  owned  by  the  plalntlfL 

Two  defmses  were  made  by  the  defraidant 
company:  (1)  That  ttw  plaintlfl  failed  to  par 
an  asaessmoit  ordered  by  the  board  of  direc- 
tory whi<^  was  due  Deconber  81,  281(^  and 
that  after  that  date,  under  the  terms  of  the 
policy,  it  was  snspended  and  had  nq  force  ot 
effect  at  the  date  of  the  low ;  (Zi  that,  cra- 
trary  to  ttie  plalnOITs  statement  and  xegn- 
sentation  la  her  ^ndicatbm  tot  Uie  inmir- 
ance,  there  was,  at  the  time  of  such  ai^llca* 
tlon,  a  liou  on  the  property  created  by  the 
plaintiff. 

Ther«  was  a  Terdiet  and  jodgaient  In  fhTor 
of  the  plaintiff,  which  we  are  asked  to  review. 

The  defendant  is  a  mutual  fire  Insurance 
company,  organized  under  a  charter  granted 
by  the  state  of  Virginia.  Acts  1887-08.  p. 
17.  Tbe  application  for  the  policy  nwd 
on  contains  tbe  foUowii^  covenant:  fniat 
this  application  and  the  policy  to  be  lasoed, 
embracing  the  property  above  described,  diall 
be  taken  and  construed  in  connection  with  the 
charter  of  said  company,  its  constitution  and 
by-laws,  as  embodying  tbe  entire  final  con- 
tract between  the  undersigned  and  said  com- 
pany." The  defendant  company  has  no  paid- 
up  capltaL  Persons  .  Insuring  pay  a  premium 
In  advance  for  the  first  year's  Insurance  and 
also  give  to  the  company  what  is  termed  a 
premium  note,  which  la  subject  to  such  assess* 
ments  as  may  be  necessary.  In  the  discretion  of 
tbe  board  of  directors,  to  dlschai^e  the  obliga- 
tions and  liabilities  of  the  company.  All 
persons  insured  by  the  company  become  mem- 
bers thereof  and  are  bound  to  the  company 
and  to  each  other  to  make  good  their  propor- 
tionate amount  (which  shall  be  in  propor- 
tion to  the  amount  of  their  several  premium 
notes)  of  any  loss  or  damage  by  fire  or  light- 
ning for  which  the  company  Is  liable^  The 
purpose  is  not  to  make  money  but  by  means 
of  the  organization  to  secure  protection 
against  fire  at  the  least  possible  cost  To 
accomplish  this,  prompt  payment  of  assess- 
ments to  pay  losses  is  essential.  Under  the 
method  of  operation  adopted  by  the  company, 
all  premiums  on  all  polidea  were  calculated 
to  the  1st  day  of  January  every  year,  and 
all  assessments  were  made  In  advance  and 
made  payable  on  or  before  the  31st  day  of 
December  of  each  year,  and,  unless  paid 
on  or  before  that  day,  the  Insurance  became 
suspended  under  the  provisions  of  the  ctm- 
tract 

Hie  sixth  by-law  providefl.  **In  the  event 
oC  defitolt  in  the  payment  of  any  assessm^ 
which  may  at  any  time  be  made  on  the  pie- 
mium  notes  given  to  and  held  by  this  company 
on  or  before  December  Slat  ot  each  year,  as  to 
the  annual  aasessment,  •  •  •  then  the 
policy  of  such  delinquent  member  shall  be 
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suspended  and  be  not  blndlnr  on  the  said 
company  until  payment  of  mcb  aneBsment 
or  assessments  shall  be  made  ;**  and  farther 
prorldee,  "But  paym^t  of  inch  deUoqnent 
assessment  or  assessments  shall.  In  no  case, 
entitle  the  assured  to  the  benefit  <tf  a  lose 
or  damage  sustained  during  anch  mqpen- 
sion;"  and  provides  further  that  uotloe  of 
such  assessment  shall  be  mailed  to  the  as* 
sored  at  least  thirty  days  before  the  final 
or  last  day  for  payment  thereof." 

This  by-law  is  enacted  in  porsoanoe  of  the 
express  authority  to  that  eflect  oontalned 
in  section  12  of  the  act  of  incorporation. 
Section  11  of  the  charter  provide*  that  the 
board  of  directors  "shall  before  the  com- 
mencement of  each  fiscal  year,  at  snch  time 
as  it  deems  proper,  make  an  approximate  e»- 
tlmate  of  the  amount  of  money  which  aaid 
company  la  likely  to  need  during  the  next 
fiscal  year  •  *  *  and  how  much  of  said 
pieminm  note  or  bond  will  probably  be  re* 
quired  to  discharge  all  said  liabilities,  loss- 
es, claims  and  demands,  and  ahall  call  on 
the  Insured  to  pay  the  same  by  such  time  as 
may  be  specified  In  the  order  or  by-laws. 
*  *  *  Each  member  shall  be  notified  of 
the  rate  of  assessment,  payment  of  which 
is  called  for  and  the  time  In  which  it  Is 
required  to  be  made,  at  least  thirty  days  be- 
fore the  final  or  last  day  of  payment  Mail- 
ing such  notice  to  the  post  office  address 
given  by  the  member  in  the  application  for 
insurance  (and  in  case  of  change  of  the 
same,  such  address  as  the  member  shall  In 
writing  furnish  the  secretary)  shall  in  all 
cases  be  sufficient  notice  to  such  member." 

The  application  of  the  Insured  contains 
tbe  stipulation  and  agreement  that  all  the 
answers  to  the  questions  therein  propound- 
ed shall  be  construed  as  material  in  all  cases. 

The  record  shows  that  on  October  7,  1907, 
George  E.  Pflaster,  acting  on  behalf  of  bis 
mother-in-law,  tbe  plaintiff  in  this  suit,  made 
application  in  writing  to  the  defendant  com- 
pany for  Insurance  to  the  amount  of  91>000 
on  a  certain  tenant  house  situated  on  her 
ftrm  In  Clarke  county.  The  policy  was  is- 
sued In  the  name  of  the  platntlS,  Harriot 
8.  Turner,  and  a  premium  note  for  $200  was 
executed  In  her  name  by  Pfiaster.  The  cash 
payment  made  at  the  time  of  the  Insurance 
carried  the  iwlicy  for  14  months  and  23 
days  to  January  1,  1900;  as  already  seen, 
all  premiums  being  calculated  to  that  day 
in  each  year  and  made  payable  on  or  be- 
fore December  31st  It  appears  that  the  in- 
sured did  not  pay  her  premium  assessed  in 
the  year  1908  for  1809  until  some  time  after 
It  was  due.  She  did,  however,  subsequently 
pay  it,  and  thereupon  her  policy,  which  had 
been  suspended,  was  reinstated.  The  premi- 
um assessed  the  next  year  (1909)  for  the  year 
1910  waa  paid  within  the  time  prescribed  by 
the  by-lawa  The  next  premium  due  was 
that  aMessed  In  1910  for  the  year  1911.  nils 
premium  was  due  December  81,  1910,  and 


was  not  paid,  and  the  policy  became  sus- 
pended. The  premium  remained  unpaid,  aft- 
er the  policy  was  suspended,  until  January 
9,  1911,  when  the  property  Insured  was  de* 
stnved  by  flre.  It  fhiu  appeals  tbat  tlm 
plaintiff  was  called  uptm  bnt  three  times 
after  she  became  a  member  ot  the  company 
to  pay  bu  amraal  asseeament,  and  that  on 
two  of  these  occasions  she  was  in  default 
Her  indifference  to  paying  her  premiums 
when  due  Is  tortlier  shown  b7  her  own  tes* 
timony,  wherein  die  admits  her  knowledge 
of  the  fact  that,  under  the  rules  of  the  com- 
pany, the  prendnm  tor  1911  was  due  and 
payable  on  or  before  December  31,  1910,  and 
yet  dte  took  no  notice  of  It,  saying:  "Why 
should  I  bother  myself  about  th^r  business ; 
it  is  their  business  to  nottCy  me  and  X  don't 
Intend  to  pay  until  I  am  notified." 

In  her  application  for  Insurance  the  plain- 
tiff stated.  In  answer  to  a  question,  that  her 
post  office  address  was  "Bluemont,  Va."  This 
Information  for  the  guidance  of  the  company 
was  acted  upon,  and  each  of  the  three  notices 
of  assessment  that  the  company  was  called 
upon  to  give  the  plaintiff  was  sent  to  that 
address.  The  record  shows  that  the  plaintiff 
had  a  home  at  Bluemont,  Ta.,  where  she 
lived  a  large  part  of  the  year.  Her  son-in- 
law,  George  B.  Pflaster,  and  his  wife,  her 
daughter,  lived  at  this  home  with  her.  8he 
also  maintained  a  home  In  the  dty  of  Wash- 
ington, where  she  attent  a  portion  of  her  time. 
She  appears  to  have  spent  much  of  her  time 
traveling  about  and  was  absent  from  her 
Bluemont  borne  at  the  time  the  third  and  last 
assessment  was  sent  to  that  address  In  ac- 
cordance with  the  directions  contained  in 
her  applicatUm  tot  Inaorance.  B^te  leav- 
ing home  she  directed  the  postmaster  at 
Blnemont  to  forwud  her  malL  The  xeoord 
dmwa  that  her  home  at  Bluanont  was  on  a 
free  delivery  nrnte^  with  a  mall  box  In  front 
of  her  house  wiUk  her  nanw  mxm  it,  and 
Out  the  notloe  now  in  qoestton.was  ddlvered^ 
there  and  received  by  her  son-in-law.  The' 
two  fhrst  notices  of  aaseaament  soit  to  Uie 
plaintiff  were  1^  postal  cards,  and  it  m>- 
pears  that  it  had  bea  the  practice  of  the 
company  generally  to  send  these  notices  In 
the  form  of  postal  carda  The  third  notice 
now  in  question  was  mailed  to  every  member 
of  the  company,  including  the  plalnttO^  In 
the  form  ot  a  printed  drcolar  Inclosed  In 
an  open  one-cent  envelope^  with  the  return 
request  of  the  company  printed  thereon.  It 
also  appears  that  postal  cards  are  flrst-class 
mall  matter  and,  upon  request  of  the  ad- 
dressee, can  be  forwarded  from  one  post 
office  to  another,  whereas  printed  notices 
mailed  In  unsealed  stamped  envelopes  with  a 
one-c^t  stamp  on  them  cannot  be  forwarded 
without  the  payment  ot  additional  postage, 
but  that  In  all  other  revects  ttiey  are  treat* 
ed  as  first-class  mattw. 

Upw  theee  tacts  tietiinf  Qngthe  cMu 
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of  the  nodoe  by  mailt  aa  anbinltted  by  the 
charter,  the  drcnit  conrt,  onr  the  objection 
<]t  the  deteidan^  gave  fautractloii  Na  1  for 
the  plaintiff,  aa  foUowa:  "If  the  Jury  be- 
lieve from  the  evidence  that  the  def^dant 
had,  before  November,  1910,  teat  Us  nottces 
of  assessment  by  postal  card  or  In  such  way 
that  the  mall  could  be  forwarded  by  the 
local  postmastu  and  eaxtL  had  been  Its  cus- 
tom and  practice,  and  that  the  plaintiff  had 
received  each  notices  and  they  were  so 
stamped  that  tbey  could  be  forwarded,  and 
that  Mrs.  H.  a  Tomer,  the  plalntM^  bad  di- 
rected the  postmaster  at  Bluunont  to  for- 
ward her  mall  to  her,  and  he  had  forwarded 
all  of  her  mall  which  under  the  post  <Ace 
regulations  conld  be  forwarded,  and  that  the 
defendant  company  In  1910  changed  Its  rule 
and.  Instead  of  sending  notice  of  assessment 
by  postal  or  In  such  a  way  that  such  notices 
could  be  forwarded  the  addressee,  it  sent 
such  notices  in  a  printed  circular  and  put  it 
In  a  one-cent  envelope  which  was  not  for- 
wardable  under  the  post  office  regulations, 
and  that  she  (the  plaintiff)  had  no  notice  of 
such  change  and  did  not  receive  the  printed 
circular,  and  she  had  relied  upon  the  custom 
and  practice  of  the  company  In  the  ordinary 
course  of  business  to  mail  its  assessment 
notices  to  its  policy  holders  in  first-class 
mail,  and  such  method  was  the  proper  and 
ordinary  course  of  business  to  pursue,  which 
reasonable  and  ordinary  business  pradence 
required,  if  because  of  ^e  change  of  method 
of  mailing  the  notice  was  not  forwarded  to 
and  received  by  the  plaintiff,  or  any  one  au- 
thorized by  her  to  receive  the  same,  then  this 
change  of  method  of  mailing  was  not  soffl- 
clent  and  Is  not  a  good  defense  to  this  ac- 
tion." 

We  are  of  opinion  that  this  instruction  is 
erroneous  and  should  not  have  been  given. 
It  Ignores  the  contract  between  the  parties, 
which  was  that:  "Mailing  such  notice  to  the 
post  office  address  given  by  the  member  in 
the  application  for  insurants  (and  In  case 
of  change  of  the  same,  such  address  as  the 
member  shall  in  writing  furnish  the  secre- 
tary shall  in  all  cases  be  sufficient  notice 
to  such  member."  Charter,  1 11. 

It  Is  not  pretended  that  the  plaintiff  ever 
Intimated  to  the  company  In  writing  or  oOi- 
enrise  that  she  had  <ihanged  her  post  office 
address  as  given  In  her-  application.  Tbla 
provision  of  the  contract  shows  that  it  was 
within  the  contemplation  of  the  parties  that, 
if  Qie  Insured  changed  her  post  office  address, 
It  was  her  dnty  to  notify  the  secretary  of  the 
company,  so  that  notice  conld  be  sent  her 
without  extra  expense.  Giving  notice  in 
writing  to  the  secretary  of  the  company  of 
any  change  in  the  plaintiff's  post  office  address 
was,  under  the  express  terms  of  the  contract, 
essential  In  order  to  Impose  any  duty  upon 
the  company  with  respect  to  such  new  ad- 
dresa  The  compunj  bad  no  knowledge  that 


the  plaintiff  was  absent  from  home  w  that 
she  had  instructed  the  postmaster  at  Blue- 
mont  to  forward  her  mail,  and  If  it  had 
known^  these  facts  it  would  have  been  under 
no  contract  obllgatlou  to  pnt  snffldent  post- 
age upon  the  notice  to  enable  the  postmaster 
to  forward  the  same  to  such  address  as  the 
plaintiff  mls^t  direct  The  company  dis- 
charged Its  entire  contract  obligations  with 
respect  to  Oils  notice  wfaoi  it  placed  the  en- 
velope tnctoslng  the  same  In  the  post  office 
at  Waterfmrd,  Va.,  its  home  office  with  mifll- 
dent  postage  theretm  to  secnre  its  transmla* 
slon  to  the  post  office  at  Blnemont,  Va.,  the 
post  office  address  given  by  the  lAalntlfl  1b 
her  application. 

[1,  S]  The  facts  do  not  Justify  the  angges- 
tfon  of  tills  Instruction  that  the  Jnry  mig^t 
consider  whether  the  defmdant  had  waived 
Its  contract  rl^ta  by  some  previous  haUt 
oC  the  company  to  said  out  notices  postal 
card,  or  that  the  company  bad  dianged  its 
rule  with  respect  to  nuUUng  notices  postal 
card.  The  contract  by  whidi  the  parttes  are 
bound  contains  no  provision  obligating  tiie 
company  to  send  these  notices  postal  card 
or  in  any  other  designated  way.  The  evi- 
dence does  not  show  any  role  of  the  company 
on  the  subject,  nor  does  it  establish  any 
custom  with  respect  to  the  method.  Bo  fhr 
as  the  plaintiff  is  concwned.  she  had  only 
rac^ved  two  notices  prior  to  cme  in  ques- 
tion, which  was  wholly  insufficient  to  JuatiJ^ 
her  in  snpporing  ttiat  the  company  had  adopt- 
ed as  a  rule  the  postal  card  method  of  send- 
ing notices  and  would  never  onploy  any  oth- 
er method,  ^nils  instruction  Is  further  er- 
roneous in  submitting  to  the  Jury  the  qoes- 
tion  whether  or  not  mailing  notioea  by  flrst- 
dasB  mall  was  the  proper  and  ordinary  conne 
of  business  to  pursue  which  reasonaUe  and 
ordinary  business  prudence  required.  If  any 
question  of  reasonableness  should  have  been 
submitted  to  the  Jury  at  all,  it  should  have 
been  the  reasonableness^  not  of  a  rule  that 
had  not  been  followed  in  the  case  thai  be- 
fnre  them*  but  the  reasonableness,  nnder  all 
the  drcumstanoes,  of  the  method  ^ich  was 
followed.  It  was,  however,  not  a  question 
of  the  reasonableness  of  either  method.  The 
oidy  question  was  whether  or  not  the  de- 
fendant had  deposited  the  notice  in  the  post 
office  with  Buffidoit  postage  paid  thereon  to 
insure  Ite  delivery  at  the  post  office  which 
the  plaintiff  had  given.  This  was  all  that 
the  contract  required  and  all  that  the  plain- 
tiff was  entltied  to  donand. 

[4]  The  converse  of  the  propositions  con- 
tained In  instruction  No.  1,  for  the  plaintiff. 
Is  contained  in  the  following  instructions 
asked  for  by  the  defendant,  which  the  conrt 
refused  to  give: 

"(L)  The  court  Instructe  the  Jury  that  if 
they  believe  ttom  the  evidence  that  the 
plaintiff,  at  the  time  of  her  application  for 
the  policy  In  litigation,  either  by  herself  or 
through  hw  agen^  gave  aa  hw  post  office 
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address  Blnanont,  Ya^  and  that  she  has  not 
since,  by  written  notice  to  said  company,  di- 
rected a  change  to  be  made  In  each  address, 
and  .if  they  farther  belleTe  from  the  evidence 
that  on  or  before  the  30th  day  of  November, 
IdlO,  a  notice  setting  forth  the  rate  of  as- 
sessment fixed  by  the  board  of  directors  to 
meet  the  eipensea  of  the  company  for  the 
year  1911,  and  the  time  by  which  the  assess- 
ment was  to  be  paid,  was  pat  In  an  enTelope 
addressed  to  the  plaintiff  at  Blnemont,  Va., 
and  deposited  in  the  post  office  at  Water- 
ford,  Va.,  the  place  of  the  home  office  of  the 
defendant  company,  for  transmission  to  the 
plaintiff,  duly  stamped,  and  that  the  plaintlfF 
did  not  prior  to  the  occnrrence  of  the  fire 
by  which  the  building  insured  was  destroy- 
ed pay  to  the  def^tdant  said  assessment, 
llien  they  shall  find  for  the  defendant;  the 
court  instructing  the  jnry  that  it  is  Immate- 
rial whether  or-  not  said  notice  was  actually 
rec^ved  by  the  plaintlfT  or  not.** 

"(H)  The  court  Instructs  tiie  Jury  that 
mailing  such  form  of  notice  of  assessment  as 
has  been  prov^  to  have  been  used  by  the  de- 
fendant company  la  this  case,  In  giving  Its 
members  notices  of  the  assessment  fOr  the 
year  1911,  Inclosed  In  an  unsealed  envelope 
with  a  one-c^t  postage  stamp  attached,  con- 
stitutes a  sufficient  mailing  of  such  notlcei  if 
the  jury  further  believe  from  the  ^dence  that 
such  notice  was  addressed  to  the  plaintiff  at 
the  post  office  address  famished  to  the  com- 
pany In  accordance  with  Its  by-laws  and  reg- 
ulations at  least  30  days  before  the  said  as- 
sessment became  payable." 

"(N)  The  court  Instructs  the  jury  that  In 
the  application  of  the  assured  for  member- 
ship In  the  defendant  company,  which  is  the 
foundation  of  the  policy  sued  on  In  this  case, 
the  post  office  address  of  the  assured  Is  given 
by  her  as  Bluemont;  and  the  court  further 
instructs  the  jnry  that  there  is  no  evidence 
in  this  case  tending  to  show  that  said  post 
office  address  was  subsequently  changed  by 
means  of  notice  In  writing  to  the  def»idant 
company;  and  If  the  jnry  believe  from  the 
evidence  that  the  board  of  directors  of  the 
defendant  company  fixed  the  assessment  on 
Its  members  for  the  year  1911,  and  that  the 
by-laws  of  the  company  prescribed  that  the 
same  should  be  paid  on  or  before  December 
31,  1910,  and  that  on  or  before  the  30th 
day  of  November,  1910,  the  defendant  com- 
pany caused  printed  notice  of  the  rate  of 
said  assessment  and  the  time  fixed  for  pay- 
ment of  the  same  to  be  deposited  in  the  post 
office  at  Waterford,  Va.,  addressed  to  the 
idaintlff  at  Bluemont,  with  sufficient  post> 
age  thereon  to  pay  for  its  transmission  to 
Bluemont,  Ta.,  and  that  the  said  idalntiff 
foiled  to  pay  the  said  assesam^t  prior  to  the 
date  of  the  destroction  of  the  Insured  build- 
ing they  will  find  for  the  defendant;  the 
court  Instractlng  the  jury  fbr  .the  purposes  of 
this  case  that  It  la  immaterial  vhettm  the 


said  plaintiff  ever  actually  received  said  no- 
tice or  not" 

Without  further  comment  It  is  sufficient  to 
say  that  these  three  Instructions  asked  for 
by  the  defendant  correctly  state  the  law  of 
the  case  presented  by  the  record  and  should 
have  been  glv^ 

[6]  The  action  of  the  circuit  court  in  giv- 
ing Instruction  No.  3,  ashed  for  by  the  plain- 
tiff, is  assigned  as  error.  That  instruction 
is  as  follows: 

"No.  3.  The  jury  are  Instructed  that,  If 
the  plaintiff  had  paid  off  and  discharged  the 
deed  of  trust  on  the  pn^erty  in  October, 
1909,  and  that  thereafter  the  policy  was  reg- 
ularly continued  In  force  by  payment  of  the 
premium  in  1900,  and  neither  since  that  date 
nor  at  the  time  of  the  fire  was  there  any  lien 
on  the  property,  the  jury  are  Instructed  that 
the  existence  of  the  Hen  at  the  time  of  the 
policy  worked  no  forfeiture  thereof." 

The  objection  to  this  instruction  is  not 
well  taken.  The  record  shows  that  the  lien 
which  was  on  the  property  at  the  time  of 
the  Issuance  of  the  policy  was  paid  off  on  Oc- 
tober 27,  1909,  and  that  after  it  was  so  paid 
off  the  company  collected  the  premium  for 
1910  and  reinstated  the  policy  and  assessed 
it  as  a  policy  In  force  for  1910.  Under  the 
constitution  and  by-laws,  which  are  a  part 
of  the  contract  between  the  parties,  the  pay- 
ment of  each  annual  assessment  is  a  renewal 
of  the  policy.  When,  therefore,  the  plaintiff 
paid  in  1909  the  premium  for  1910,  It  renew- 
ed the  policy  for  another  year,  and  at  the 
time  the  insurance  was  thus  renewed  fbr  the 
year  1910  there  was  no  11^  upon  the  proper- 
ty and  none  has  been  create  since. 

[8]  It  is  further  Insisted  that  the  court 
erred  in  permitting  the  witness  George  B. 
Pfiaster,  who  signed  the  application  and  ttie 
premium  note  on  behalf  of  the  plaintiff,  to 
testis  that  both  the  application  and  the 
note  were  In  blank  when  he  signed  them, 
and  further  to  testify  that  the  vrord  "none,** 
in  answer  to  the  question  in  the  application 
with  respect  to  incumbrances,  vras  not  in  his 
handwriting  and  was  not  put  there  at  his  di- 
rection. This  evldoice  was  not  objected  to 
until  the  witness  had  left  the  stand,  when 
the  court  wu  asked  to  exclude  it  upon  the 
ground  that  it  was  an  attunpt  by  parol  evl- 
dence,  to  alter  and  vary  Che  terms  of  a  writ- 
ten contract 

Hie  evidence  was  clearly  inadmissible. 
Southern  Mutual  Ina  CJo.  t.  Tates,  28  Grat 
(69  Ta.)  58S.  '  The  learned  jndge  of  Om  cir- 
cuit court  rea^nizes  tliat  this  evidence  was 
not  adndsslble,  certifying  in  bill  of  excep- 
tions Na  1  that  It  was  all  excluded  by  in- 
structions Nos.  2  and  S.  Those  Instructions 
do  not  in  terms  exclude  the  evidence,  but 
their  effect  Is  to  do  so.  Further  considera- 
tion ct  this  matter  la,  however,  unnecessary, 
because  the  case  must  be  remanded,  and,  if 
another  trial  is  had»  the  evidence  objected 
to  wiU  not  be  admitted.  r^^^^rsT/^ 

Digitized  by  VjOOQ 


107S 


19  BOUTBSlAtfri&UN  BBPOBISB 


The  jadgment  eomitlalned  of  muBt  be  re* 
Tersed,  the  verdict  of  the  jnry  set  aside,  and 
the  case  remanded  to  the  drcnlt  court  for  a 
new  trial.  If  the  plaintiff  be  so  advised,  to  be 
bad  not  In  conflict  wltli  fbB  Tleira  eipresaed 
In  this  opinion. 

Beversed. 

dU  Ta.  SO) 

ISAACS  T.  ISAACS  et  aL 

(Saprone  Court  of  Appeals  of  Vlrslnla.  Nor. 
20,  1913.) 

DiTOBCE   ({  266*)  — DKCBEB  TOa  AUHOHT  — 

liiEN  OP  Decree. 

Where  a  wife  was  given  a  decree  of  dl- 
TOTce  from  bed  aad  board,  with  an  award  of  a 
•pecified  montlilr  anm  as  permanent  alimonj, 
and  decreeing  a  Hen  on  the  husband's  lands 
therefor,  as  well  as  for  the  unpaid  temporary 
alimony  formerlj  granted  and  for  counsel  fees 
and  costs,  such  Uen  cannot  be  affected  by  a  de- 
cree cl  absolute  divorce  rendered  in  another 
state  in  favor  of  the  husband,  even  though  the 
foreign  court  had  jurisdiction  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  88  725,  726 ;   Dec  Dig.  |  256.*1 

Appeal  from  Clrctilt  Court,  Bnssell  Gonnt7' 
Suit  by  S.  F.  Isaacs,  as  guardian,  against 
O.  Q.  Isaacs.  In  which  Minnie  !>.  Isaacs,  who 
was  made  a  party  defendant,  filed  a  cross-bill 
against  8.  F.  Isaacs  and  others.  From  a 
judgment  for  complainant,  defendants  ap- 
peaL  Reversed. 

Vicars  ft  Peery,  of  Wise,  and  W.  W.  Bird 
and  Booth  &  Ronth,  all  of  Lebanon,  for  ap- 
pellants. Finney  &  unison,  for  appellee. 

KEITH,  P.  The  blU  In  this  case  was  filed 
by  8.  F.  Isaacs  as  guardian  of  certain  In- 
fant defendants,  setting  ont  that  G.  G.  Isaacs, 
the  former  guardian  of  the  Infants,  had  coor 
fessed  a  judgment  as  such  guardian  In  the 
drctilt  court  of  Russell  county  for  the  sum 
of  fl,811.7S.  with  Interest  from  March  13, 
1909,  and  praying  that  certain  real  estate  of 
the  defendant  In  the  counties  of  Russell  and 
Wise  might  be  sold  and  the  proceeds  applied 
to  Its  satisfaction.  This  bill  was  filed  at  the 
first  April  rules,  1900,  and  on  the  18th  day 
of  May  of  that  year  Minnie  L.  Isaacs  filed 
her  petition,  in  which  she  alleges  that  the 
judgment  set  forth  In  the  bill  Is  fraudulent 
and  Told,  so  far  as  her  rights  are  concerned, 
and  was  confessed  for  the  purpose  of  hinder- 
ing and  delaying  her  In  the  enforcement  of  a 
decree  for  alimony  and  suit  money,  rendered 
in  her  favor  upon  her  hill  filed  In  the  drcoit 
court  of  Wise  county,  in  which  G.  O.  Isaacs 
was  defendant 

In  the  divorce  suit  J.  H.  Darter  was  ap- 
pointed to  rec^ve  any  money  decreed  to 
Minnie  L.  Isaacs  for  her  support  and  that  of 
her  Infant  children,  and  the  prayer  of  her 
petition  Is  that  she  and  J.  H.  Darter  may  be 
made  parties  defendant  to  the  bill  filed  by 
8.  F.  Isaacs  for  the  enforcement  of  his  Judg- 
ment against  G.  G.  Isaacs. 


Th»  pleadings  ar«  In  a  confused  state  by 
reas<Hi  of  the  several  UUs,  answers,  and 
cross-bills  which  were  filed,  and.  without  go- 
ing Into  them  in  detail  we  shall  content  our^ 
selves  with  stating  tiut  In  the  divorce 
suit  In  Wise  counfy  a  decree  was  entered  on 
the  Uth  of  July,  1908,  enjolnli^  and  re- 
straining O.  O.  Isaacs  from  selling  or  In  any 
way  disposing  of  any  of  the  property,  either 
real  or  personal,  set  forth  in  the  bill  of 
complaint,  "so  the  said  property  both  real 
and  personal,  and  said  estate  shall  be  fortb- 
oomlng  to  meet  any  decree  wMch  may  be 
made  in  this  cause." 

On  the  11th  of  January,  1009,  a  further 
decree  was  entered  in  the  divorce  suit  in 
Wise  county,  in  which  it  was  decreed  that 
the  defendant  pay  to  J.  H.  Darter,  receiver, 
the  sum  of  HO,  "temporary  alimony  for  the 
month  of  January,  SIO  having  been  paid  in 
cash  to  complainant,  and  that  the  said  de- 
fendant pay  to  J.  H.  Darter,  on  the  first  da.j 
of  each  month  until  the  further  order  of  this 
court,  the  further  sum  of  $50  per  month  for 
temporary  alimony  for  complainant;  and 
the  said  J.  H.  Darter  Is  hereby  ordered  to 
[My  unto  said  complainant  the  sum  of  ¥10 
in  cash  each  month  out  of  the  said  money 
received  him  for  the  defendant  and  to  tai- 
nish  to  complainant  sodi  wearing  apparel 
aild  supplies  as  complainant  may  desire  for 
herself  and  children  to  the  amount  of  $40 
eadi  month,  the  r«aidne  of  tlie  said  alimony 
hereby  directed  to  be  paid;  and  the  said 
J.  B.  Darter  Is  directed  to  f  nmiflh  on  item> 
laed  aooouit  of  tiie  sopidies  and  wearing  ap- 
parel  famished  complainant  pursuant  to  this 
order,  and  to  file  the  same  in  the  papers  d 
this  cause  on  the  first  day  of  the  next  term 
of  this  eonrt" 

Next  In  order  after  these  decrees  comes 
the  confession  of  Judgment  set  out  In  the 
original  bill  filed  by  &  F.  Isaacs,  dated 
Febmary  term,  IBOB,  for  I13U.7B,  with 
interest  from  the  12th  of  March,  1909,  and 
costs. 

On  the  4th  of  February,  1910,  a  furtha 
decree  was  entered  in  the  circuit  court  of 
Wise  county,  in  which  It  is  adjudged  and 
ordered  that  "Minnie  L.  Isaacs  be  and  die 
is  hereby  granted  a  divorce  from  bed  and 
board  from  the  defoidant,  Q.  O.  Isaacs, 
and  the  complainant  and  defendant  be  and 
they  are  hereby  perpetually  separated. 
And  it  is  farther  adjudged,  ordered,  and  de- 
creed that  the  restraining  order  heretofore 
rendered  berdn  on  the  11th  day  of  July, 
1908,  be  and  the  same  is  hereby  perpetuated, 
and  that  the  defendant,  O.  G.  Isaacs  Is  per- 
petually enjoined  and  restrained  from  in  any 
way  interfering  with  said  complainant  and 
her  Infant  children  mentioned  in  said  bill  of 
complaint,  or  of  doing  any  violence  to  them, 
or  either  of  them,  and  that  said  defendant  Is 
also  perpetually  enjoined  and  restrained 
from  selling  or  In  any  way  disposing  of  any 
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of  Uie  stroperty,  real  or  penoual,  named  and 
■et  forth  In  said  blU  of  complaint,  dnring  tiie 
Hfiftflmft  ot  cranplalnanti  and  tbat  aald  prop- 
erty, both  real  and  personal,  be  and  the  same 
Is  buW  h^  as  Mcnrity  ft>r  the  payment  of 
the  alimony  hereinafter  decreed  In  favor  of 
eoiQpIalnant,  as  'well  aa  the  allmoiny  hereto- 
fore decreed  in  taTor  of  complainant,  and  the 
ooats  of  this  salt,  and  the  oupaid  attorney's 
fee  adjudged  to  be  paid  by  the  defendant, 
Q.  Q.  Isaaa^  to  oonnsel  of  complainant  for 
their  ear  vices  in  the  prosecution  of  this  suit 
And  It  Is  further  adjudged,  ordered,  and  de- 
cnjad  that  the  defendant,  O.  O.  leaacs,  do 
pay  to  coDQiIalnant  the  sum  of  $50  per  month, 
due  and  payable  on  the  first  day  of  each  and 
every  month  &om  the  date  hereof  during  the 
lifetime  of  oonvlalnant,  as  well  as  the  ali- 
mony heietofore  decreed  to  be  paid  to  her, 
and  that  said  defendant  shall  pay  unto  VI- 
can  &  Peny  and  H.  A.  Bonth,  attorneys 
for  complainant,  the  sum  of  $150  counsel 
fees,  the  said  defendant  having  heretofore 
paid  to  the  said  Vlcan  &  Feery  on  account 
of  counsel  fees  the  ram  of  100,  tba  court 
btfng  of  opinion  that  the  sum  of  9200  Is  a 
reasonable  sum  to  be  paid  by  the  said  G.  G. 
Isaacs,  defmdant,  as  counsel  fees  to  the  said 
attorneys  of  complainant  for  their  services 
In  the  prossCTtion  of  this  suit  And  it  fnr^ 
ther  appearing  to  the  court,  from  the  report 
of  J.  H.  Darter,  receiver,  filed  herdn,  tbat 
the  defendant,  G.  G.  Isaacs,  has  only  paid 
the  sum  ct  fL40  on  account  of  tempoiary 
■Umony  herrtttfore  adjudged  and  decreed,  to 
be  paid  by  him  to  tb»  said  I.  H.  Darter,  re- 
oelvBr,  for  the  baieflt  of  eornxdaioant, 
decree  rudered  herein  on  tlie  llth  day  of 
January,  1908^  and  that  the  said  G.  O. 
Isaacs  has  refused  to  pay  the  said  alimony 
and  comply  with  the  terms  of  said  decree  of 
•  January  11,  1909,  aforesaid,  and  that  there 
remains  now  unpaid  on  account  of  said 
temporary  alimony  the  sum  of  9610,  with  in- 
tccest  thereon  from  the  date  hereof,  it  Is 
therefore  adjudged,  ordered,  and  decreed 
Uiat  complainant  recover  against  defendant 
the  said  sum  of  9610,  with  interest  thereon 
from  the  date  hereof  and  ha  costs  about  the 
prosecution  of  ttils  suit  in  this  behalf  ex- 
pended *  *  *" — and  the  decree  further 
directed  that,  unless  the  sum  decreed  were 
paid  within  80  days,  H.  A.  Bouth  should  sdl 
the  property  in  the  bill  and  proceedings  men- 
tioned, or  a  Buffictent  part  thereof,  at  public 
outcry  at  the  front  door  of  the  courthouse  of 
BusseQ  county,  at  Lebanon,  to  satisfy  and 
dlediatKe  the  said  eum  of  VOXf,  with  Interest, 
and  the  costs  of  the  suit,  and  the  sum  of 
91B0  decreed  to  be  paid  aa  attorney's  fee  for 
the  complainant,  and  aU  of  the  unpaid  ali- 
mony due  and  unpaid  at  the  time  of  the  sal^ 
under  the  terms  of  the  decree  of  February  4, 

i9ia 

Such  was  the  condition  of  affairs  when  G. 
G.  Isaacs,  in  a  supplemental  answer  to  the 
CEOss-bUl  filed  by  Minnie  L.  Isaacs  in  the 
Bussell  county  suit,  appeared  with  what 

79&B.--68 


seems  to  be  the  transcript  of  the  record  of  a 
suit  in  the  drcoit  court  of  Harlan  county, 
Ky.,  from  which  we  gather  that  on  or  about 
March  21,  1910,  George  G.  Isaacs,  claiming 
to  be  a  resident  of  and  domiciled  in  Harlan 
county,  Ey^  filed  his  petition,  setting  forth 
his  marriage  with  the  defendant,  Minnie  L. 
Isaacs,  tbat  she  had  abandoned  and  deserted 
him,  and  had  beoi  gnil^  of  adultery  with 
certain  persona,  one  of  whom  is  named  in  the 
petition.  An  amended  petition  was  filed  set- 
ting out  his  case  more  at  large.  The  de- 
fendant was  (dted  to  appear,  and  did  appear 
by  counsel,  and  filed  her  answer,  in  which 
she  denies  that  the  plalntlfF  ever  had  any 
residence  in  the  state  of  Kentucky,  denies 
all  charges  of  abandonment  and  adultery 
made  against  her,  seta  forth  the  proceedings 
in  the  drcnlt  court  ot  Wise  county ;  and  in 
fact,  we  may  say,  she  puts  in  Issue  every  al- 
legation of  the  petitlrai,  with  the  result  that 
the  Harlan  county  court  entered  a  Judgment 
dissolving  the  bond  of  matrimony  theretofore 
existing  between  the  plaintiff  and  defendant 
and  restoring  the  plaintiff,  George  G.  Isaacs, 
to  all  the  rights  and  prlvilegea  of  an  un- 
married person,  and  further  adjudging  that 
"the  parties  hereto,  and  each  of  them,  are 
ordered  and  directed  to  restore  to  the  other 
all  property  not  disposed  of  at  the  commence- 
ment of  this  action  which  they  may  have 
obtained,  directly  or  indirectly,  from  or 
through  the  other,  dnring  marriage,  in  con- 
sideration or  by  reason  thereof." 

On  December  13,.  1910,  in  the  circuit  court 
of  Russell  county,  the  cases  of  S.  F.  Isaacs, 
Complainant,  v.  O.  G.  Isaacs,  Defendant,  and 
Minnie  L.  Isaacs,  Complainant,  v.  G.  G. 
Isaacs  and  Others,  Defendants,  on  cross-bUl, 
were  brought  on  to  be  heard  together,  upon 
depositions  taken  and  filed  In  the  cause,  and 
upon  the  supplemental  answer  of  Isaacs  to 
the  cross-bin,  upon  the  exhibit  of  Harlan 
circuit  court  proceedings  filed  with  tbe  an- 
swer, to  the  filing  of  which  supplemental  an- 
swer Minnie  Lk  Isaacs  objected  and  filed  ex- 
ceptions, and  upon  the  agreement  of  counsel 
representing  all  partly  in  interest  There- 
upon the  court,  without  passing  npon  the  ob- 
jection of  Minnie  L.  Isaacs  to  the  filing  of 
the  supplemental  answer,  or  to  the  validity 
of  the  plaintltrs  Judgment  asserted  in  the 
original  bill,  or  to  the  validity  of  the  decree 
for  alimony,  referred  the  case  to  a  commis- 
sioner to  ascertain  and  report  "what  land 
the  said  G.  G.  Isaacs  is  now  seised  ot  sub- 
ject to  the  Hens  asserted  against  him  in  this 
cause,  what  of  the  lands  have  been  sold  that 
are  set  forth  and  described  in  complainant's 
hUl  since  the  original  biU  was  filed  in  this 
cause,  and  to  whom  sold  and  for  what  pur- 
pose, and  npon  what  debts,  if  any.  what  said 
land  brought,  and  what  purchase  money  has 
been  paid,  and  to  whom  paid,  and  rmtal  value 
of  all  lands  now  owned  by  the  said  G.  G. 
Isaacs  in  the  counties  of  HusseB^&nd^^Usfe^, 
I  whether  or  not  there  W^i^aldMi^iJ- 
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thereon,  and  all  liens  of  all  cbaracter  against 
the  said  G.  Q.  Isaacs,  together  with  what 
land  he  owns  subject  to  said  liens." 

On  the  17th  of  April,  1911,  the  commis- 
sioner in  chancery  filed  the  report  called  for 
in  that  decree.  To  this  report  Minnie  L. 
Isaacs  ezc^;>ted,  becanse  it  reports  against  O. 
O.  Isaacs  a  Judgment  alleged  to  have  been 
confessed  at  the  Febmary  term,  1909,  of  the 
drcnlt  court  of  Rossell  county,  and  the  charge 
made  by  exceptant  in  her  answer  and  cross- 
bill that  this  judgment  was  confessed  for  the 
purpose  of  hindering,  delaying,  and  defraud- 
ing her  in  the  collection  of  the  amounts  de- 
creed in  ber  favor  by  the  dxcoit  court  of 
Wise  county  Is  reiterated. 

This  exception  was  orermled  by  the  circuit 
court,  and  Its  decree  in  that  respect  is  hereby 
affirmed.  The  evidence  adduced  In  the  rec- 
ord Is  Insuffldeat  to  establish  the  charge  of 
fraud. 

Tbe  report  was  excepted  to  also  by  S.  F. 
Isaacs  and  G.  Q.  Isaacs,  because  the  commis- 
sioner, as  lien  No.  2,  reports  the  Judgment  In 
the  circuit  court  of  Wise  county  for  the  sum 
of  $50  a  month  from  the  11th  day  of  Janiiary, 
1909,  and  the  further  sum  of  $200,  with  Inter- 
est from  the  4th  day  of  February,  1910,  sub- 
ject to  certain  credits  stated  in  the  report 
This  Hen  Is  excepted  to:  First,  because  It 
has  been  paid;  and,  second,  because  the  de- 
cree under  whlcb  it  was  asserted  has  been 
set  aside  and  annulled.  These  exceptions  the 
decree  appealed  from  sustained,  but  no  rea- 
son is  assigned  in  the  decree  tor  ttw  action  of 
tbe  court. 

We  are  unable  to  discover  in  the  .record 
evidence  that  the  decrees  In  tayox  of  Qie  ap- 
pellant in  tbe  divorce  suit  have  ever  been 
paid  and  satisfied  to  her. 

The  next  ground  of  exception  la  because 
the  decree  under  which  said  lien  is  asserted 
has  been  set  aside  and  annulled.  The  ez* 
ceptlon  refers,  we  presume,  to  the  proceed- 
ings In  the  clrcDlt  court  of  Harlan  county* 
Ky.  Whatever  may  hare  bem  the  effect  of 
tbe  decree  of  that  court  upon  the  personal 
status  of  the  parties,  philntlff  and  d^endant, 
we  shall  not  undertake  to  inquire  or  decide. 
Let  It  be  conceded  tbat  while  the  Tlrglnla 
Court  only  went  so  fftr  as  to  grant  a  mere  sep- 
aration— a  divorce  from  bed  and  board  and 
not  from  the  bonds  of  marriage — the  Ken- 
tucky decree  rightfully,  under  the  circum- 
stances and  proofs  before  it,  went  farther 
and  dissolved  the  marriage  theretofore  exist- 
ing between  the  parties.  It  can  In  no  wise, 
we  think,  afiTect  tbe  rights  of  property  estab- 
lished by  the  courts  of  this  state,  which  bad 
full  jurisdiction  over  the  parties  and  the 
subject-matter  of  the  suit 

We  are  of  opinion,  therefore,  that  notwith- 
standing the  proceedings  and  Judgment  In  the 
circuit  court  of  Harlan  county,  Ky.,  the  de- 
crees of  the  circuit  courts  of  Wise  and  Rus- 
sdl  counties  irith  respect  to  the  alimony 


awarded  Mrs.  Isaacs  and  Uie  eounsd  fees 
decreed  to  be  paid  to  her  attorneys  remained 
In  full  force  and  effect,  and  that  tbe  excerp- 
tion filed  by  8.  F.  and  O.  G.  Isaacs  to  Uea 
No.  2,  as  reported  by  the  commissioner  ahoold 
have  been  overruled. 

That  the  Uen,  to  the  extent  tbat  it  Is  re- 
ported by  the  commissioner  In  favor  of  Mrs. 
Minnie  L.  Isaacs,  Is  a  vfUld  and  subsistiiv 
one  we  have  no  doubt;  and  we  are  not  pre- 
pared to  say  tbat  the  chancery  court,  luvlng 
aOQuired  Jurisdiction  over  the  subject-matter 
and  over  the  parties  in  the  Wise  county  snlt, 
and  having  granted  a  dlvor<»  from  bed  and 
board  and  fixed  the  permanent  alimony  of 
Mrs.  Isaacs  at  $50  a  month  daring  her  life, 
does  not  override  and  take  precedence  of  the 
judgment  confessed  by  G.  G.  Isaacs  after  the 
Institution  of  the  suit  and  tbe  entry  of  the 
decrees  of  the  11th  of  January,  1909,  and  of 
February  4,  1910.  The  question  la  one  of 
great  Interest  and  importance,  and  should 
only  be  decided  after  full  investisation  by 
counsel  and  the  court  We  shall  therefore 
content  ourselves  for  the  present  with  re- 
versing the  decree  appealed  from,  in  so  far  as 
it  sustains  the  exceptions  taken  by  S.  F.  and 
G.  G.  Isaacs,  and  will  oiter  a  decree  to  that 
effect,  and  directing  the  circuit  court  to  re- 
fer the  case  to  a  commissioner  to  ascertain 
and  report  what  amount  Is  due  for  alimony 
and  suit  money  upon  a  statement  of  the  de- 
cree upon  the  basis  heretofore  considered  by 
the  commissioner  In  his  report,  and  what 
amount  would  be  doe  as  alimony  and  suit 
money  If  the  court  should  be  of  opinion  tbat 
the  monthly  Installments  of  alimony  accrued 
and  accruing  under  the  decrees  heretofore 
entered  in  the  divorce  suit  constitute  a  pri- 
mary charge  vpm  all  the  real  estate  of  Q.  6. 
Isaacs  within  the  Jurisdiction  of  tbe  court 

Reversed. 

BUCHANAN  and  WHITTLB,  3J^  abaoit 

(US  Va.  470 

BRIDGfiWATBB  MFG.  CO.  v.  FUNKHOUS- 
BB,,  Bevenne  Com'r. 

(SnpTsme  Court  of  Appeals  of  Viiginia.  Nov. 
.   20,  ms.) 

1.  Taxation  (|  819*)— Assessuxnt— Isbxou- 

LABmSS. 

One  whose  property  is  liable  to  assest- 
ment  for  taxes  may  not  eva^  payment  for  er- 
rors, omissionB,  or  irregularities  m  tht  assess- 
ment thereof  which  do  not  prejudice  his  righti. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {S  S14,  S27-629.  532-534;  Dec  Dig. 
S  319.*] 

2.  Taxation  (|  87S*)— Pbofebtt  Subjsot  to 
Tax— SlnxxB— MAnnrACTUBEB— Gapttai» 

Under  Code  1904.  p.  2196,  }  8,  Khedule 
C,  providing  for  the  taxation  of  all  capital  of 
iocorporated  joint-Btock  compaoies  not  other- 
wise taxed,  tbat  when  taxed  in  Virginia  tbe 
shares  of  stock  In  the  hands  of  individiiai 
stockholders  shall  not  be  further  taxed  for 
state  purposes,  and  that  real  estate  beionsing 
to  fluch  companies  ahall  not  be  held  tO|be  cap- 
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itaL  bat  ihall  be  listed  and  taxed  as  property 
and  Dot  BB  capital,  etc.,  capital  employed  in  the 
businese  of  a  miller  or  other  manufacturer  is 
subject  to  taxation. 

[Bd.  Mote.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  626^28,  632;  Dec  Dig.  S  37&*] 

8.  Taxatiow  (I  878*)— Pbopott  Sttbjbot  to 
Tax  — CoRPoUTB  Capital — DMiwrnow  — 

"C3APITAI,.** 

Code  1904.  n.  2196.  |  8,  Khednle  0,  sab- 
sec.  3,  provides  uiat  the  capital  of  incorporated 
ioint>8to(^  companies  not  otherwise  taxed  sliaU 
be  assessed,  and  subsection  4  provides  for  the 
taxation  of  capital  of  individuals  invested  in 
ab;  bosiness  not  otherwise  taxed,  and  that  all 
solvent  claims  contracted  during  the  preceding 
year  shall  be  held  to  be  capital  in  snch  bosi- 
ness and  shall  be  taxed  as  such.  HtM,  that 
the  word  "capital"  was  used  in  sabaections  8 
end  4  to  signify  money  and  other  property 
•dventared  In  the  business,  whether  borrowed 
or  not,  and  was  not  limited  to  the  ori^nal 
cairital  paid  in  by  the  sharelioldera  on  porraase 
of  stock,  leas  the  amount  invested  in  nal  es- 
tate and  money  borrowed  by  the  company  to 
be  used  in  conducting  dts  business  (citing  Words 
and  Phrases.  voL  1,  pp.  954-968;  voL  8,  p. 
7595). 

fCd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  e2&-e28,  632;  Dec.  Dig.  |  87&*] 

Error  to  ClrcaitCoDrt,  Bocklngbam  Conntr. 

Proceeding  by  the  Bridgewater  Mannfac- 
turing  Company  against  one  Funkhouser,  as 
Commlasloner  of  the  Berenoft  Jadgment  for 
defendant  and  plalntUf  bilngs  error.  Af- 
firmed. 

Conrad  &  Conrad,  of  Harrisonburg,  for 
plaintiff  In  error.  Tbe  Attorney  Oener^  for 
defendant  In  error. 

HASSISOM,  J.  This  proceeding  was  Instl- 
tnted  In  the  drcnlt  court  of  Rockingham 
Gonnly  by  tbe  Bridgewater  Hanufoctnring 
Gomitany  to  bare  corrected  u  alleged  erro- 
neona  assenment  of  taxes  Imposed  npon  It; 
which  relief  was  denied  by  tbe  circuit  court 

The  recnd  diows  that  the  complainant  Is  a 
corporation,  widi  its  dilef  office  and  place  of 
business  located  In  Brldgewattf ,  Bocklngbam 
coun^.  The  chief  bnslnras  of  the  company  Is 
tha  operation  of  two  flour  mills  and  one  wool- 
en mill  at  Bridgewater.  This  company  paid 
for  the  year  1912  the  assessmraits  collectU»le 
through  the  CorporatlQU  OommisaloD,  but  did 
not  report  anything  and  was  not  assessed 
with  anytiUng  on  the  pwsonal  propsEly  as- 
■essment  books  for  that  year.  At  the  Norem. 
her  term  of  the  circuit  court,  a  special  grand 
Jury  was  Impaneled  to  ezandne  the  books  of 
assessment  as  required  by  section  678  of  tbe 
Code  of  1904.  Among  flie  persons  sonmioned 
before  the  gnnd  jury  was  the  manager  of 
tiie  oonqilainant  company,  who  informed  the 
Jury  that  tbe  total  running  oaidtal  of  the 
company  Invested  In  its  business  as  of  July 
1,1912,  waatl6.703;  that  of  this  sum  $14,000 
was  borrowed  money;  that  the  company 
could  not  tell  what  amount  it  had  In  its  busi- 
ness as  running  capital  as  of  February  1, 
1912,  but  that  It  was  not  leas  than  It  was  on 


Jnly  1,  1912.  Thereupon  ttie  grand  Jury  di- 
rected tbe  conmiissloner  of  the  rerenue  (or 
Ashby  district.  In  which  the  company  and  Its 
business  was  located,  to  assess  the  company 
for  taxation  with  $16,703,  the  amount  It  had 
in  Its  business  as  running  capital  during  Uie 
year  1912.  The  aggregate  tax  imposed  upon 
this  assessment  was  $229.64.  being  $58.46  for 
state  purposes.  $66.81  for  coxmty  purposes, 
and  $104.88  for  district  pnrposeag 

[1]  The  complainants  make  several  techni- 
cal objections  to  tbe  time  and  method  of  this 
assessmeut.  Insisting  that  It  was  not  made 
according  to  law.  These  objections  are  with- 
out merit  The  underlying  principle  in  such 
cases  Is  that  a  person  whose  property  is  lia- 
ble to  assessment  for  taxes  shall  not  be  per- 
mitted to  evade  payment  of  Us  Just  propor- 
tion of  the  public  burden  b;  any  errors,  omis- 
sions or  irregularities  that  do  not  prejudice 
his  rights.  Stevenson  v.  Henkle,  100  Ta.  691, 
595,  42  S.  E.  672;  Yellow  Poplar  Co.  v. 
Thompson.  108  Va.  612,  62  S.  R  358;  Coles 
V.  Jamerson,  112  Va.  311.  71  S.  E.  618. 

It  is  clear  from  the  record  that  tbe  ob- 
jections are  not  well  taken  and  that  tbe  com- 
plainant suffered  no  prejudice  from  tbe  meth- 
od of  assessing  the  taxes  it  now  seeks  to 
avoid. 

[2]  There  is  no  foundation  for  the  conten- 
tion that  tbe  law  does  not  tax  the  capital 
employed  in  tbe  business  of  a  miller  or  other 
manufacturer.  That  such  capital  Is  taxed 
clearly  api^rs  from  schedule  O,  section  8, 
of  the  tax  bill,  Code,  p.  2193. 

[3]. Upon  the  merits  of  this  controversy, 
the  complainant  contends  that  under  sub- 
section 3  of  section  8,  schedule  O  of  tbe  tax 
bill,  Code,  p.  2196,  the  capital  taxed  is  the 
original  capital  paid  in  by  the  shareholders 
on  the  purchase  of  th^  stock,  less  the 
amount  invested  In  real  estate  and  tbe  money 
.borrowed  by  the  company  to  he  used  In  con- 
ducting Its  bu^ness.  This  position  cannot  be 
sustained.  The  nominal  capitalisation  of 
the  company  which  is  divided  into  shares  and 
sold  or  distributed  to  shareholders  does  not 
necessarily  bear  any  relatlfm  or  proportion  to 
the  actual  amount  of  capital  used  in  the  busi- 
ness. A  corporation  may  and  often  is  doing 
an  enormous  business  with  a  vast  capital 
employed,  although  its  stodcholders  have 
paid  in  little  or  nothing.  The  capital  stoOk 
of  a  company  must  b«  dearly  distinguished 
from  the  amount  ot  capital  invested  in  Its- 
btulness,  or  the  amount  of  property  possess- 
ed by  it  1  Oook  on  Corporations,  i  a 

The  third  and  fourth  subsections  of  section 
8,  sdiednle  C,  <^  the  tax  MU  are  as  follows: 

"Third.  Capital  of  incorporated  Jolnb4tock 
companies  not  otherwise  taxed;  and  whea 
all  of  such  capital  is  taxed  by  the  state  of 
Virginia,  the  shares  of  the  stodc  in  the  hands 
of  individual  shareholders  shall  not  be  fur- 
ther taxed  for  state  purposes;  but  r^I  estate 
belcmglng  to  such  companies  ahall  not  be  held 


•For  oUtsr  oasss  sss  sum  toplo  and  sscUoa  HUHBBR  In  Dm.  Dig.  *  Am. 


1076 


19  SOtlTHBAarBBM  KBEOBXBB 


to  be  capital,  bnt  abaU  be  listed  apd  taxed 
as  property,  and  not  as  capital. 

"Fourth.  Capital  of  IndlTlduals  Invested, 
used  or  employed  In  any  trade  or  business 
not  otherwise  taxed.  Moneys  and  credits  ac- 
tively used  and  employed  in  carrying  on  the 
trade  or  business;  materials,  goods,  wares 
and  merchandise  on  hand,  and  all  solvent 
bonds,  demands,  or  claims,  made  or  contract- 
ed In  the  ctArae  of  buEdness  during  the  pre- 
ceding year,  shall  be  held  to  be  capital  in 
snch  trade  or  business,  and  shall  not  be  taxed 
otherwise  than  as  such  capital;  but  real  es- 
tate shall  not  be  listed  as  such  caidtal,  but 
shall  be  assessed  and  taxed  aa  other  qieciflc 
property." 

Subsections  2,  3,  and  4  of  .section  8  of  the 
tax  bill  each  deals  with  capital;  subsection 
4  defining  the  term  "capital"  to  be  invest- 
ments "used  or  employed  in  any  trade  or 
business  not  otherwise  taxed.  Moneys  and 
credits  actively  used  and  employed  In  carry- 
ing on  the  trade  or  business;  materials, 
goods,  wares  and  merchandise  on  hand,  and 
aU  solvent  bonds,  demands  or  claims  made  or 
contracted  In  the  course  of  business,  during 
the  preceding  year,  shall  be  held  to  be  capi- 
tal in  such  trade  or  business,  and  shall  not  be 
taxed  otherwise  than  as  such  capital ;  but 
real  estate  sball  not  be  listed  as  such  capital, 
but  sball  be  assessed  and  taxed  as  other  ape- 
d.flc  property." 

The  term  "capital"  is  found  In  two  other 
sections  of  the  tax  bill— that  relating  to  mer- 
chants* licenses  (Code,  p.  2220),  and  In  the 
section  relating  to  oyster  packers*  licenses 
(Code.  p.  2222)~-and  in  each  of  these  sections 
the  foregoing  definition  of  "capital"  Is  re- 
peated. Subsections  2,  3,  and  4  of  section  8 
of  the  tax  bill  ai^>ear  together,  and  in  the 
last  the  term  "capital,"  which  is  used  In  eacb. 
Is  defined.  There  being  nothing  In  the  con- 
text to  show  a  contrary  intoitlon,  it  would 
seem  to  be  clear  that  the  meaning  of  "capi- 
tal," as  defined  in  subsection  4,  was  intended 
to  apply  also  to  capital  as  used  In  the  pre- 
ceding  subsections  2  and  8. 

It  Is  a  rule  of  construction  Oiat,  when  the 
same  word  Is  used  in  dlfleroit  parts  of  the 
same  statute,  the  presumption  is  that  It  was 
used  in  the  same  sense  throoghout  the  stat- 
ute unless  a  contrary  intuition  clearly  ap- 
pears. Postal  TeL  Oo.  t.  Farmvllle^  etcL, 
96  Ta.  661,  664,  32  8.  B.  46& 
'  To  say  that  the  meaning  of  ''capital"  aa 
defined  In  subsection  4,  applied  only  to  Indl* 
viduals  would  be  to  hold  that  the  Goieral 
Assembly  intended  to  bnpose  a- leas  tax  on 
corporations  than  on  IndlTldnala  for  carry- 
tas  on  the  same  boaineas.  a3ie  provlaiona  of 
the  tax  Ull  nnder  craudderatlon  fomlah  no 
gronnd  for  boxSIx  a  conclusion.  There  is  no 
diltavnce  between  a  business  as  otmdncted  by 
a  corporation  and  the  same  busfneas  aa  con- 
ducted by  an  IndlTldnal  that  would  warrant 
any  different  meaning  to  be  given  to  taie 
term  "caidtai**  In  tha  two  caaea.  Any  aoch 


discrimination  would  be  a  violation  of  the  re- 
quirement of  the  Constitution  that  "all  prop- 
erty, except  as  hereioafter  provided,  shall  be 
taxed ;  all  taxes  whether  state,  local  or  mu- 
nicipal, shall  be  uniform  upon  the  same  dasa 
of  subjects."  Va.  Const  art  13,  1 168  (Code 
1904,  p.  cclxll). 

It  seems  clear  that  the  Legislature  intoid- 
ed  that  the  meaning  given  by  it  to  the  term 
"capital,"  in  subsection  4,  should  apply  to 
corporations  as  well  aa  to  individuals,  and 
that'll  did  not  mean  to  limit  the  taxable  cap- 
ital of  corporations  to  the  original  input  of 
the  shar^olders  on  the  purchase  of  th^ 

8t0<^ 

Both  subsections  3  and  4  of  section  8  of 
the  tax  bill  provide  that  real  estate  shall  not 
be  held  to  be  capital,  but  shall  be  listed  and 
taxed  aa  property.  There  la,  howev^,  no 
warrant  in  the  statutes  for  the  contention 
that,  in  arriving  at  the  subject  of  taxation, 
the  complainant  Is  only  liable  for  taxes  upon 
the  net  balance  of  capital  after  deducting  the 
money  borrowed  by  the  company  to  be  em- 
ployed In  conducting  Its  business.  Whetiier 
or  not  such  a  deduction  is  i>ermlsiible  tests 
entirely  with  the  Legislature,  and  is  to  be 
determined  by  reference  to  the  reveime  laws. 
We  find  but  one  Instance  in  which  by  repress 
provision  of  the  statute  the  deduction  of 
debts  is  allowed.  This  occurs  In  schedule  C, 
section  8,  of  the  tax  bill  <God^  pp.  21^ 
2194),  where  In  taxing  bonds,  notra,  and  oth- 
er evidences  of  debt,  it  is  provided  Uiat  there 
shall  be  deducted  from  such  choses  in  actlcMi 
certain  indebtedness  of  the  taxpayer.  In  the 
section  relating  to  merchants*  licenses  (Oode, 
p.  2220),  there  might  perhaps  be  an  Implied 
allowance  arising  from  the  use  of  tlie  word 
"net."  Neither  of  those  instances  have  any 
application,  however,  to  the  case  under  con- 
sideration, as  to  which  the  Legiaiature  has 
made  no  provision  for  any  deduction  what- 
ever. Ordinarily  and  in  common  parlance^ 
the  word  "capital,"  when  used  in  reference  to 
commerce  or  trade,  including  manufactnilng, 
signifies  the  money  and  other  property  ad- 
ventured In  the  business.  6  Cyc.  847;  1 
Words  ft  Phrases^  9S4.  Aa  said  by  the  leaniT 
ed  Judge  of  the  drcult  court;  wben  oaed  In 
tidB  sense,  it  can  make  no  dlfleroice  iirtietber 
the  capital,  or  part  of  It,  la  borrowed  or  not. 
It  la  none  the  lesa  caj^tal  of  the  user,  and 
etajftojeA  tor  his  profit  and  at  bis  risk.  The 
statute,  aa  already  aeen,  defines  vrtiat  aball 
oonstltnte  capital  in  any  trade  or  bmdncsB, 
and  provides  that  the  qpedflcatlons  made 
shall  not  be  taxed  otherwise  than  aa  capital. 
We  would  be  no  more  Justified  in  reading  into 
the  atatnte  a  deduction  ta  indebtedness 
against  these  qpedflcattons  oonstltatiQs  capi- 
tal than  we  would  be  in  maklnc  a  IDn  allow- 
ance against  the  Tilue  of  land  or  dattd 
property. 

It  id  inustratad  by  the  eridenoa  In  tba  pna- 
vat  case  that  large  bnalneas  enterprises  are 
Often  «rrt-  «  dO^;  g^^jjgf^ 
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wholly,  wltti  a  borrowed  working  capital,  afid 
it  this  indebtedness,  whether  temporary  or 
permanent.  Is  to  be  deducted  in  aac^talning 
the  capital  for  tazatioui,  Boch  enterpriaes 
would  escape  their  Joat  share  of  the  bnxdena 
of  goTemment,  thongh  they  were  actually 
earning  large  profits.  There  is  no  reason 
wby  such  a  discrimination  should  be  made 
in  favor  of  mannfacturera  and  others  foiling 
In  the  same  class,  and  there  is  nothing  fn  tlie 
statutes  to  JustU^  the  conclusion  that  any 
such  faTor  was  intended.  The  lawmaking 
power  alone  must  determine  wh^er  snch  an 
allowance  shall  be  made  or  not  in  ascertain- 
ing the  just  amount -of  taxable  property,  and. 
If  made,  against  what  forms  of  proi>^rty  the 
dadncttoi  diall  be  allowed  and  to  what  ex- 
tent As  against  the  capital  employed  by  the 
onnplalnant  In  Its  business,  the  lawmaking 
power  has /provided  for  no  deduction  of  its 
indebtedness,  and  the  idea  that  It  intended 
to  do  80  is  negatlTed  by  the  fact  that,  iu 
tile  same  etatnteb  a  dedw^n  is  expressly  al- 
lowed in  taxing  another  and  different  form 
ol  pn^erty.  Bxprasalo  nnins  exclusio  al- 
terina  eat 

There  Is  no  error  In  the  Judgment  com- 
plained ot  and  it  is  sfBrmwL 
Affirmed. 

(US  Ta.  6U) 

DENNIS  T.  JUSTUS  et  aL 

W.  H.  BITTBS  LUMBBB  CO.  T.  JUSTUS 
•t  at 

(Supreme  Court  of  i^peals  ot  Virginia.  Nor. 
20,  1913.) 

1.  Bourrr  r|  226*)  —  Plkadino  —  OBnonons 

TO  BlIX— Mni^IIFASIOUBHESS. 

The  court  Bhould  diunisa  a  bill  for  multl- 
(arlotiBness  oo  its  own  motion,  though  not  ob- 
jected to  on  that  ground  by  defendant,  so  that 
it  was  immaterial  that  an  objection  of  maltl- 
fartouaness  waa  made  by  only  one  of  defend- 
ants. 

TEA.  Note.— For  other  cases,  see  Bquity,  Cent 
Dig.  i  604;  Dec.  Dig.  |  226.*) 

2.  EQmTT  n  148^— Bill— **HuLTiFAnouB- 

NBSS." 

"Mnlti&rioaaneaa"  in  a  bill  means  the  Im- 
proper joining  therein  of  dlatinct  and  indeiKud- 
cnt  matters,  as  the  union  of  several  unconnect- 
ed matters  against  one  defendant  or  the  de- 
mand of  several  distinct  and  independmt  mat- 
ters against  several  defendants. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  S41-367:  Dec.  Dig.  S  14a* 

For  other  deanitlona.  see  Words  and  Phrases, 
VOL  B,  pp.  4616-4618.] 

S.  Equity  ({  148*)— BiLir-MuLTirABiousnsa 
— Indbpbhdbnt  Claims. 

The  bill  alleged  that  B.  owned  a  6fr«cte 
tract  which  be  conveyed  to  Oia  predecessor  In 
tltie  of  compIaiQanfs  father  from  whom  com- 
plainant Qltmiately  derived  title  by  a  deed  re- 
corded prior  to  January  1,  1901,  and  that  the 
land  was  Improperly  assessed  for  taxes  aaainst 
complainant's  father  for  the  year  1901  and 
was  sold  for  taxes  claimed  to  be  due  from  the 
father,  and  that  defendant  lumber  company  be- 
came the  purchaser  under  a  tax  deed  made  by 
the  clerk.    The  bill  further  alleged  that  defend- 


ant D.  on  September  18,  1908.  filed  an  ez  parts 
petition  nnder  the  statute  providing  for  pror- 
ing  recorded  papers  before  a  commssioner,  to 
set  np  title  iu  himself  to  the  60  acres  xmwg  a 
deed  from  B.  and,  by  intermediate  conveyances, 
to  defendant  D.  by  conveyance  dated  Jone  23, 
1008,  and  that  none  of  such  deeds  were  in- 
tended to  include  the  60-acre  tract  owned  by 
complainant,  and  the  prayer  was  that  the  lum- 
ber onnpany,  defendant  D.,  and  otliers  be  made 
parties  defendant  and  a  decree  entered  de- 
daring  the  tax  deed  to  the  lumber  company 
void,  and  an  order  ottered  restraining  defend- 
ant D.  from  proceeding  further  in  nis  peti- 
tion before  the  commUsioner.  BfHd,  that  the 
bill  was  demurrable  as  multifarious,  as  joining 
distinct  claims  against  several  defendants. 

[Kd.  Note.— For  other  cases,  see  Bgoity,  Gent 
Dfg.  H  841-867;  Deo.  ^jgri  148.*] 

Appeal  from  Circalt  Gonrt,  Buchanan 
County. 

Snits  by  one  Jastns  and  others  against  W. 
U  Dennis  and  against  the  W.  M.  Ritter  Lmn- 
ber  Company.  Decree  for  complainant  and 
defendants  vpeaL  Bevened. 

S.  M.  B.  OoDlllnft  of  Taaewell,  Bl  O.  lita, 
of  Wddi,  and  J.  W,  Blannagan,  Jr.,  ot 
Orundy,  for  appellants.  Chase  &  Daugherty 
and  A,  A.  Skeen,  all  of  CUntwood,  for  appel- 
lees. 

KBOXH.  P.  For  the  purposes  of  this  case 
tlie  aTCTuoita  of  tiw  bill  mi^  be  stated  aa 
follows:  That  Daniel  Blankenahip  was  the 
ownor  of  a  tract  of  60  aetea  of  land,  in  tiie 
county  of  Bnduman,  whl<di  he  conveyed  by 
deed  to  one  of  the  predecessors  in  titie  of  J. 
Jj,  Justus ;  that  by  intermediate  conveyances 
from  divers  grantors  the  title  to  this  land 
was  vested  In  J.  U  Justus,  the  father  of  com- 
plainant who  by  Ilia  deed  conveyed  It  to 
Melvln  Justus  and  his  brother,  Ephratm 
Justus;  and  that  by  proceedings  In  a  chan- 
cery BGdt  this  land  was  sold  and  conveyed  to 
John  C.  McCoy  by  J.  H.  Stinson,  a  special 
conmilssloner,  and  by  McCoy's  deed  title  ul- 
timately vested  In  the  complainant  Melvln 
Justus,  whose  deed  went  to  record  prior  to 
the  Ist  of  January,  1001 ;  that  the  land  was 
improperly  assessed  for  taxation  against  J. 
li.  Justus,  father  of  complainant  for  the 
year  1001;  and  that  by  proceedings,  which 
need  not  be  specifically  stated,  it  was  sold 
for  taxes  alleged  to  be  dne  by  J.  Jj.  Justus, 
the  Bitter  Lumber  Company  became  the  pur- 
chaser, and  a  deed  was  made  to  It  by  Joseph 
Hlbblts,  the  clerk. 

Without  going  into  details,  we  wlU  content 
otiraelves  with  the  statement  that  the  aver- 
ments of  the  bill  make  out  a  case  for  relief 
against  the  Bitter  Lumber  Company,  and 
that  if  those  averments  were  established  by 
proof  the  deed  from  the  clerk  should  be  set 
aside  as  Improperly  constituting  a  doud  up* 
on  complainant's  land. 

The  bill  goes  on  tbeai  to  state  that  W.  U. 
Dennis,  on  the  18th  of  September,  1908,  flled 
an  ex  parte  petition  before  B.  B.  Williams, 
ctunmiadoner,  acting  ondw  sections  3340 


■For  otter  eases  set  sane  tople  and  Motion  NUHBBR  la  Dee.  XHa.  4  Am.  Dig.  Key-Ne. 
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mnd  3341  ot  the  Code,  to  set  up  title  In  Mm- 
■elf  to  the  60  acres  of  land  derived  by  com- 
plalnant,  as  aforesaid,  from  Daniel  Bl&nkrai- 
ahlp;  that  W.  Dennis  claims  title  under  a 
deed  of  tmst  from  Daniel  Blankenshlp  to  J. 
H.  Sdnson,  tmatee,  dated  February  27,  1894. 
and  recorded  the  following  day,  a  deed  from 
J.  H.  Stlnson,  trustee,  to  J.  F.  Barnes,  and 
by  deed  from  J.  F.  Barnes  and  her  husband 
to  W.  L.  Dennis,  dated  June  23,  1903.  The 
bill  alleges  that  none  of  these  deeds  Included 
or  Intended  to  Include  the  60-acre  tract  of 
land  owned  by  him.  and.  if  the  averments  of 
the  bill  be  tme.  a  case  for  relief  is  made  by 
the  plaintiff  against  W.  L.  Dennis. 

The  prayer  of  the  bill  is  that  the  Bitter 
Lnmber  Company,  W.  Dennia,  J.  L.  Justus, 
and  Ephralm  Justus  be  made  parties  defend- 
ant; that  a  decree  may  be  entered  vacating 
and  declaring  void  the  deed  from  Joseph 
Hlbblts,  clerk,  to  the  Ritter  Lumber  Compa- 
ny, for  the  reasons  hereinbefore  set  out; 
and  that  an  order  may  be  entered  restraining 
the  said  W.  U  Dennia  from  proceeding  any 
further  with  his  petition  before  Commission- 
er Williams. 

We  have,  then,  a  bill  which  sets  out  the 
plalntlff'B  title  to  a  60-acre  tract  of  land, 
which  he  seeks  to  protect  from  the  claims  of 
the  Ritter  Lumbw  Company  under  a  tax 
deed,  and  from  W.  L.  Dennis,  who  is  proceed- 
ing to  establish  title  in  himself  to  this  tract 
of  land  by  proceedings  before  a  commissioner 
by  virtue  of  the  statute  hereinbefore  refer- 
red to. 

The  bill  was  demurred  to  as  being  multi- 
farious; the  demurrer  was  overruled;  the 
defendants  answered;  depositions  were  tak- 
en and  proofs  filed ;  and  the  court,  by  the  de- 
cree which  Is  appealed  from,  granted  the  Ye- 
llef  sought,  vacated  the  deed  from  Joseph 
Hlbblts,  clerk,  and  restrained  Dennis  from 
proceeding  any  further  with  his  petition  be- 
fore Commissioner  Williams. 

The  first  error  aarigned  la  that  the  demmv 
rer  to  the  bill  was  overruled,  and  the  appel- 
lee eontoids  that  the  charge  of  mnltlfarloos- 
ness  was  not  set  forth  with  suflkient  clear- 
ness as  a  ground  of  demurrer  by  the  Sitter 
Lnmber  Company  and  wag  not  relied  upon 
by  W.  h.  Dennis ;  In  the  drenlt  court  Dennis 
and  the  Ritter  Lamber  Company  being  the 
only  appellants. 

[1]  This  contention  need  not  be  passed  up- 
on, as  the  charge  of  mnlti&rloasneBS  made 
by  the  Bitter  Lmnber  Company  is  snffldent 
In  form  and.  If  well  ftmnded,  la  fiital,  wheth- 
er nnlted  In  by  its  coappellant  or  not,  for,  as 
we  shall  see,  the  anthorlties  hold  that  It  Is 
the  dnty  of  the  court,  of  its  own  motion,  to 
dismiss  a  multUaitoQs  Mil,  althon^  not  ob- 
jected to  on  that  ground  by  the  parties  de- 
feidant 

We  have  gone  very  In  sustaining  bllla 
where  this  charge  has  been  made,  but  in  the 
present  case  we  are  constrained  to  the  con- 
clusion that  we  must  either  hold  the  bill  to  be 


mdltifailona  or  declare  that  this  groand  of 
demurrer  can  no  longer  be  availed  of  In  ttila 
Jurisdiction. 

In  Seefried  v.  Clarke,  118  Va.  865,  74  S.  EL 
204,  the  most  recent  expression  of  opinion  by 
this  court  npon  this  subject,  it  was  held  that 
In  a  bill  for  partition  "the  courts  may  set  adde 
a  deed  to  one  of  the  parties  of  a  part  of  the 
land  to  be  divided,  either  because  the  grantor 
had  no  power  to  make  the  deed  or  because  of 
his  mental  Incapacity ;  and  that  the  fact  that 
both  grounds  for  setting  aside  the  deed  are 
alleged  in  the  bill  for  partition  does  not  ren- 
der the  blU  multlfiirlous.  Such  a  bill  attains 
the  desired  end  In  a  way  convenient  to  all 
concerned  and  does  no  salous  Injury  to  any 
one  of  them."  A  number  of  cases  decided 
by  this  court  are  there  considered,  and  the 
Question  of  convenience  was  carried  as  far 
as  we  deem  It  proper  to  extend  It 

[2]  In  Dunn  v.  Dunn,  26  Grat  {67  Va.) 
295,  section  271  of  Story's  Eq.  Pleading  is 
quoted  and  approved  as  follows:  "A  bill 
should  not  be  what  la  technically  termed 
multifarious,  for,  if  It  Is  so.  It  Is  demurrable 
and  may  be  dismissed  by  the  court  of  Its  own 
accord,  even  If  not  objected  Co  by  the  defend- 
ant. By  multifariousness  in  a  bill  is  meant 
the  improperly  Joining  In  one  bill  distinct 
and  Independent  matters  and  thereby  con- 
founding them ;  as,  for  ecample,  the  nniMwg 
in  one  bill  of  several  matters  perfectly  dis- 
tinct and  unconnected  against  one  defendant, 
or  the  demand  of  several  matters  of  a  dis- 
tinct and  independent  nature  against  several 
defendants,  in  the  same  bill.  In  the  latter 
case  the  proceeding  would  be  oppressive,  be- 
cause It  would  tend  to  load  eadi  deCsndant 
with  an  wmecessaEy  bnrden  of  eosts  by  nrell- 
Ing  the  pleadings  with  the  statement  of  the 
several  claims  ot  tbe  other  defmdanta,  with 
which  he  has  no  connection." 

[S]  This  statonent  of  the  law  la  i>ecnllarly 
apposite  in  the  case  noder  consideration,  for 
the  very  evil  which  the  quotation  pointa  ont 
is  well  Illustrated  by  the  magnitude  of  the 
record  before  us.  The  claims  of  the  Ritter 
Lnmber  Company  and  of  W.  Ia  Dennis  are 
wholly  separate  and  distinct  They  have  no 
sort  of  connection  the  one  with  the  other. 
The  case  against  each  Is  sufficiently  stated 
In  the  bin  to  entitle  the  plaintUT  to  relief  If 
esteblished  by  proof. 

In  Washington  City  Savings  Bank  v.  Thorn- 
ton, 83  Va.  167,  2  S.  E.  103,  it  Is  said  to  be 
impossible  to  lay  down  any  rule,  applicable 
to  all  cases,  as  to  what  constitutes  multifari- 
ousness. "It  Is  well  settled,  however,  that 
a  blU  is  demurrable  In  which  are  united  sev- 
eral distinct  rights,  each  snffldent  as  stated, 
to  sustain  a  bill  against  one  defendant  or  In 
which  there  Is  a  demand  of  several  matters, 
distinct  In  their  nature,  against  several  de- 
fendants, who  are  unconnected  la  Interest 
and  liability.** 

The  decisions  of  this  court  bearing  npon 
the  subject  are  fnUy  wllaU^lijJe^  v. 
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ClartEe,  supra,  ftnd  no  further  citation  of  an- 
tfaorlty  Is  deemed  necesaaryi 

The  decree  of  the  drcolt  court  must,  for 
the  reasons  stated,  be  reversed;  and  this 
court  will  render  such  decree  as  the  drcuit 
court  should  have  entered. 

Beversed. 

BUCHANAN  and  WUrXTLB,  JJ^  absent 


(72  W.  Tlu  807) 

OABIiB  00.  T.  HATHEBS  «t  aL 

(Sniireme  Court  of  Appeela  of  West  Virginia. 
Oct  14.  1813.    Rehearing  Denied 
Nov.  26,  1913.) 

fffyUa&wt  &v  th»  Court.) 

1.  BxcxPTioifs.  Biu.  OF  (I  23*)— SumonROT 
— Stenoobapbsb's  Tbatiscbift. 

A  skeleton  bill  of  exceptions,  incorporating 
into  it  the  stenographer's  transcript  of  the  tea- 
timony  b;  any  description  or  designatioD  there- 
of  that  makes  its  identification  reasonablr  cer- 
tain, is  snfladent 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent.  Dig.  S  30;  Dec.  Dig.  S  ^•*) 

2.  JUSncKS  OF  THB  PEACB  (|  175*)— DBPOSI- 

TION8— Right  to  Use  on  Apfeai.. 

DepoBitioDS  regularly  taken  and  read  as 
evidence  on  the  trial  before  a  justice  of  the 
peace  may  be  read  In  the  drcolt  conrt  on  ap- 
peal. 

[Ed  Note.--For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  K  6Mr^;  Dec  Dig.  f 
17B.*] 

3.  DzFOBinoifs  (I  107*)~OBJXOTioir8--T»ix 
FOB  Making. 

It  is  too  late,  after  ttial  begins,  to  object 
to  the  reading  of  depositions  on  any  ^nnd  that 
can  be  cured  by  a  retaking. 

lEd.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  H  309-^19;   Dec.  Dig.  |  107>] 

4.  Fbincipal  and  Agknt  (1 14S*)— Liabiutt 
or  Pbincipal~"Tbadeb.'* 

To  constitute  one  a  trader,  within  the 
meaning  of  section  13,  c  100,  Code  1906.  he 
mast  be  both  a  buyer  and  a  seller,  or  a  barterer 
of  goods,  for  profit 

[Ed.  Note.— For  other  cases,  see  Prlnc^ial  and 
A^t  Gent  Dig.  |S  499,  513-620;  Dec.  Dig.  | 

For  oOier  definitions,  see  Words  and  Fbrases. 
vol.  8,  pp.  7048-70531 

9.  Pbincipal  and  Agent  (|  146*)— Lzabiutt 

OF  Pbincipal—Tbadeb. 

One  to  whom  pianos  and  organs  are  con- 
signed by  the  owner,  to  be  sold  on  a  commission, 
who  bays  and  carries  no  goods  for  sale  on  bis 
own  account,  is  sot  a  trader  wittiin  the  meaning 
of  said  section. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
^ent,  Cent  Dig.  SS  499,  513-620;  Dec.  Dig.  S 
145.*] 

6.  Pbincipal  and  Agent  (§  145*)— Consign - 
VENT  of  Goods— Liabujtt  fob  Dbbt^ 
"Bartbbeb." 

That  such  consignee  occasionally  accepted 
old  musical  instruments  in  part  payment  for 
new  ones  does  not  constitute  him  a  ''barterer" 
within  the  meaning  of  said  section. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  H  499,  5iZ-CS0;  Dec  Dig. 
i  145.-3 


7.  Pbincipal  and  Aobnt  (|  146*)— Pbinoi- 

PAIfi  —  OOODS  —  LIABILXTT     FOB  AQINT'S 

Debts. 

Property  of  another  in  the  hands  of  an 
agent  who  Is  not  himself  a  trader,  for  sale  on 
a  commission,  Is  not  liable  for  the  agent's  debts. 

[Ed.  Note.— For  other  eases,  see  Principal  and 
A^^Gent  Die  U  49013-620;  Dec  Dig. 

Error  to  Circuit  Court,  Wood  County. 

Action  by  the  Cable  Oompany  against  J.  W. 
Mathers  and  others.  Judgment  for  defend- 
ants, and  plaintUE  brings  error.  Reversed. 

R  L.  Coleman,  of  Corpus  Cbrisd,  Tex.,  for 
plaintUE  in  error.  F.  H.  McGregor  and  E^reps 
&  RnsseU,  all  of  Parkersbaq^  for  defendants 
In  error. 

WILLIAMS,  3.  ThU  writ  of  error  is  to 
a  judgment  of  the  circuit  court  of  Wood 
county  rendered,  on  appeal  from  a  Justice, 
In  favor  of  a  number  of  attaching  creditors 
of  A.  L.  Barker,  and  against  the  Cable  Com- 
pauy,  a  corporation,  claimant  of  the  prop- 
erty attached.  After  the  suits  were  brought 
and  attachments  levied  upon  certain  organs 
and  pianos  In  a  building  in  the  city  of  Park- 
ersburg,  formerly  occupied  by  said  Barker, 
the  Cable  Company  appeared  before  another 
Justice^  and  claimed  the  attached  property. 
The  Justice  decided  the  question  In  favor  of 
the  Cable  Company,  and  directed  the  con- 
stable to  turn  the  property  over  to  it  De- 
fendants appealed  the  cases  to  the  circuit 
court  and,  the  Issue  in  each  case  being  the 
same,  the  parties  agreed  to  submit  all  of 
them  to  the  Jury  to  be  tried  together,  which 
was  done 

[1}  But.  before  passing  to  a  discussion  of 
the  merits  of  the  case.  It  is  necessary  to  de- 
termine a  preliminary  question  raised  In 
brief  of  counsel  for  defendant  in  error,  which 
is  whether  bill  of  exceptions  No.  1  aufflcient- 
ly  Identifies  the  evidence  to  make  It  a  part 
of  the  record.  It  Is  what  is  commonly  called 
a  skeleton  bill,  and  was  signed  by  the  Judge 
In  vacation,  within  30  days  after  the  ad- 
journment of  the  term,  and  was  made  a  part 
of  the  record  by  a  vacation  order.  It  cer- 
tifles,  In  part  as  follows,  viz.:  "AH  the  pro- 
ceedings on  said  trial,  and  all  the  evidence 
considered  by  the  court  were  reduced  to 
writing,  and  are  embodied  in  thp  transcript 
made  by  John  T.  Harris,  oflScial  stenographer 
of  the  court,  and  referred  to  therein,  and 
styled  Transcript  of  Testimony,*  and  filed 
In  these  causes,  and  all  the  said  rulings  and 
decisions  of  the  court,  and  all  of  the  excep- 
tions taken  and  contained  In  said  transcript 
of  testimony,  are  made  part  of  the  record 
and  this  bill  of  exceptions,  with  the  same 
effect  and  Intent  as  though  the  same  were 
fully  and  at  large  herein  copied  as  a  part  of 
this  bill  of  exceptions  No.  1."  The  words 
"transcript  of  testimony,"  by  which  the  tran- 
script of  evidence  Is  Identified,  do  not  ap- 
pear at  the  b^iinnlag  of  the  evidence;  bat 
Instead  of  those  words  are  the  words  "Tc 
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timouy  on  BebaK  of  tbe  Plaintiff.'*  Then 
following  thla  beading,  and  between  It  and 
tbe  certificate  of  tbe  official  atenographer  la 
found  the  testimony  of  witnesses,  which 
appeara  to  bare  been  takm  in  tbe  caae.  We 
do  not  think  the  omission  of  the  words 
"transcript  of  testimony"  la  total,  because 
tbe  stenographer's  transcript  la  sufficiently 
Identified  by  Its  character  and  by  reference 
In  tbe  bill  of  exceptions  to  tbe  stenographer'B 
certificate  appended  to  tbe  transcript  From 
tbe  character  of  tbe  evidence  we  see  that  it 
applies  to  this  case,  and  tbe  Judge's  certifi- 
cate designates  it  aa  baring  been  reduced  to 
writing  by  John  T.  Harris,  official  stenog- 
rapher of  the  court  We  find,  at  the  end  of 
tbe  transcript,  a  certificate  signed  by  John 
T.  Harris,  as  official  stenographer,  styling 
this  case,  and  certifying  that  the  erldence 
was  taken  in  the  trial  of  it  We  are  morally 
certain  that  the  transcript  Is  the  same  men- 
tioned in  the  judge's  certificate,  or  skeleton 
bill  of  exceptions,  and  therefore  bold  that  it 
is  properly  a  part  of  the  record.  Marshall 
T.  Stalnaker,  70  W.  Va.  394,  74  S.  E.  48; 
Darnell  t.  Wllmotb,  68  W.  Va,  704,  72  S.  B. 
1023. 

It  ia  also  urged  that  certain  other  papers 
appearing  In  tbe  record,  following  the  cer- 
tificate of  the  official  stenographer,  are  not 
parts  of  the  record.  They  are  what  purport 
to  be  copies  from  the  docket  of  the  Justice 
who  tried  tbe  attachment  suits,  out  of  which 
the  present  suit  respecting  the  ownership  of 
the  attached  property  and  its  liability  for 
A.  L.  Barker's  debts  grew.  Tbe  Justice  tes- 
tified as  a  witness  in  this  case,  and  identified 
these  papers;  It  appears  that  they  were  of- 
fered, as  parts  of  the  record.  In  the  trial  of 
this  case  in  the  circuit  court  The  marks 
these  papers  bear,  as  **J.  H.  B.  Nos.  1,  2,  8, 
4,"  etc.,  correspond  with  the  designation 
tbe  witness  gave  to  them  In  bis  testimony. 
This,  we  think,  is  quite  sufficient  to  Identify 
them  as  copies  of  tbe  same  papers  admitted 
at  the  trial.  It  was  not  necessary  to  read 
them  to  the  Jury,  because  they  were  official 
papers,  and  did  not  present  a  question  to 
be  determined  by  the  Jury. 

[2,  3]  The  court  permitted  certain  deposi- 
tions that  had  been  taken  and  read  before 
the  Justice  of  tbe  peace  to  be  read  as  evi- 
dence on  tbe  appeal,  over  objection  of  de- 
fendant, and  this  is  cross-assigned  as  error. 
These  depositions  are  identified  by  Bu  Ia 
Coleman,  in  his  testimony,  aa  the  same  that 
were  read  at  the  trial  of  the  case  before  the 
justice.  Therefore,  assuming  that  they  were 
duly  taken  and  properly  certified,  tbey  were 
admissible  as  evidoice  on  tbe  appeal.  Sec- 
tion 108,  c.  CO,  Code,  requires  tbe  Justice 
within  20  days  to  transmit  the  d^sltions, 
together  with  a  transcript  of  hla  docket,  to 
tbe  dertc  of  the  drcnit  court  For  what 
purpose  are  tbe  depoaltiona  to  be  trans- 
mitted, if  not  to  be  used  aa  evidence  in  tbe 
trial  In  the  drcnit  coortl  U  tbey  were  ob- 


jected to  on  soma  ground  that  could  be  cured 
by  a  retaking,  it  was  then  too  late  to  ob- 
ject Objection  on  such  grounds  most  be 
made  before  trial  begins.  Supply  ft  Goo- 
tzactlng  Cow  r.  Consolidated  ft  Stj. 

Co.,  42  W.  Ta.  683,  26  S.  a  188. 

[4, 1]  There  Is  no  proof  that  A.  U  Bariter 
was  ever  at  any  time  the  owner  of  the  prop- 
erty in  question,  and  the  proof  Is  conclnalTe 
that  It  was  owned  by  the  Cable  Company. 
Bat  defendants*  counsel  contoid  that  said 
Barker  was  a  "trader,"  and  dealt  wltb  ttie 
property  as  his  own  in  such  manner  as  to 
make  it  liable  for  his  debts.  Tbe  case  tarns 
altogether  upon  tbe  question  whether  BaAer 
was  a  trader  within  the  meaning  of  that 
term  as  used  In  section  13,  c  100,  Code  190S. 
The  property  had  been  consigned  to  him  by 
plaintiff  for  sole  on  a  commission.  He  rented 
a  storeroom  in  Parkersburg,  and  put  up  his 
sign  over  tbe  door,  wMcb  read,  "A.  U  Bark- 
er, Pianos  and  Organs."  No  oth^  sign  was 
displayed  In  or  about  tbe  building,  and  there 
was  nothing  to  Inform  the  public  that  be 
was  not  sole  owner  of  tbe  propert7  which 
he  was  advertising  to  sell.  There  is  no 
proof  that  he  carried  any  other  stock  for 
sale  than  the  pianoa  and  orgona  consigned 
to  him  by  plaintiff.  The  contract  between 
him  and  plaintiff  provided  that  the  pianos 
and  organs  were  to  be  held  on  consignment 
until  sold,  and  such  sale  approved  and  ac- 
cepted  by  the  plaintiff.  Be  was  also  to  keep 
the  property  Insured  for  the  benefit  of  plain- 
tiff, and  to  guarantee  all  notes  taken  In 
payment  of  goods  sold.  Tbe  contract  was 
not  recorded  In  Wood  county.  Barker  ap- 
pears to  have  become  a  resident  of  Ohio 
at  tbe  time  the  attachments  were  levied.  It 
Is  proven  that  he,  two  or  three  times,  took 
old  organs  in  part  payment  for  new  ones; 
that,  on  two  occasions,  he  received  horaee  in 
part  payment  for  pianos  or  organs;  and 
that  sometimes  he  received  checks  payable  to 
bis  own  order  for  them.  But  It  does  not  ap- 
pear what  disposition  be  made  of  tbe  prop- 
erty taken  In  exchange,  or  that  he  was  on- 
gaged  In  the  business  of  bartering.  His  chief 
business,  and  the  only  business  which  he 
advertised,  was  apparently  selling  pianos  and 
organs;  neither  was  he  a  licensed  auctioneer 
or  commission  merchant  .  So  far  as  It  ap- 
pears from  the  record,  be  bought  no  goods  tior 
sale,  and  sold  no  other  goods  than  the  pianos 
and  organs  received  by  him  for  sale  from 
plaintiff.  In  view  of  these  facts,  be  was  not 
a  trader  within  the  meaning  of  section  13, 
c.  100,  Code,  which  reads  as  tbllows:  **U 
any  person  shall  transact  business  as  a 
trader,  with  tbe  addition  of  tbe  words  'fac- 
tor,' 'agent*  'and  company,*  or  'and  Co,' 
and  fall  to  disclose  tbe  name  of  his  prin- 
cipal or  partner  by  a  sign  in  letters,  easy 
to  read,  placed  conspicuously  at  tbe  boose 
wherein  such  business  is  transacted,  and 
also  by  a  notice  pobllsbed  for  two  wedu  In 
a.  newqiapw  (U  uv)  pril^od  In  tbp  town 
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or  county  wherein  the  same  Is  transacted, 
or  If  any  person  transact  such  business  In 
his  own  name,  without  any  such  addition, 
all  the  property,  stock,  choses  In  action,  ac- 
quired or  used  In  snch  business,  shall,  as  to 
the  creditors  of  any  snch  person,  be  liable 
for  the  debts  of  such  person.  This  sec- 
tion shall  not  apply  to  a  person  transacting 
such  business  under  a  Ucaise  to  him  as  an 
auctioneer  or  commission  merchant"  The 
statute  Is  designed  to  make  the  property  of 
another,  in  the  bands  of  a  trader,  liable  for 
his  debts,  when  such  trader  falls  to  comply 
with  certain  reqnlrem^ts,  none  of  whi(^  ap- 
pear to  hare  been  observed  by  Barker  In 
this  case.  The  statute  Is  therefore  In  derc^- 
tlon  of  the  common-law  rights  of  property, 
and  should  receive  a  strict  construction. 

[I,  7]  If  Barker  was  not  a  trader,  within 
the  strict  definition  of  that  term,  the  prop- 
erty of  the  Cable  Company,  which  was  con- 
signed to  him  only  fbr  sale,  la  not  liable  for 
bis  debt&  But,  if  be  was  a  trader  then 
It  Is  liable.  Webster  defines  trader"  as: 
**One  who  et^ages  in  trade  or  commerce; 
one  who-  makes  a  tnudness  of  bnytag  and 
ailing  or  of  barter;  a  mer^faant"  The  Cen- 
tury Dictionary  defines  Oie  word  tlms:  "One 
who  is  engaged  In  trade  or  commerce ;  one 
whose  business  la  baying  and  selling,  or 
barter;  one  wboae  vocation  Is  to  buy  and 
sell  again  personal  property  for  gain."  There 
la  no  proof  that  Barker  bought ;  he  only  sold 
personal  proper^.  To  constltate  bim  a  trad- 
er, in  the  sense  In  which  ■  that  term  la  used 
In  the  statute  it  was  essential  that  he  should 
have  been  both  a  buyer  and  a  seller  for 
profit  That  he  sometimes  received  other 
property  in  part  payment  tor  pianos  or  or- 
gans sold  by  him  Is  not  sufltdent  to  make  his 
case  an  exception  to  the  rule.'  He  was  not 
In  the  business  of  bartering. 

The  facts  In  this  case  are  very  similar 
to  the  facts  In  Brown  Manufacturing  Co.  v. 
Deerlng,  35  W.  Va.  255,  13  S.  B.  383,  In 
which  It  was  held  that:  "A  party  whose  en- 
tire business  consists  in  selling  agricultural 
implements,  wagons,  etc.,  as  agent  for  the 
manufacturer  thereof,  receiving  a  commis- 
sion for  his  services  in  disposing  of  the  same, 
cannot  be  regarded  either  as  a  trader  or 
commission  merchant" 

The  term  "trader"  has  been  similarly  con- 
strued In  the  following  cases,  viz.:  In  re 
New  York,  etc.,  Co.  (U.  S.  D.  G.)  98  Fed.  7U: 
In  re  Tontine  Surety  Go.  (D.  G.)  116  FeA.  401. 

A.  L.  Barker  not  being  a  trada>  within 
the  meaning  of  section  18,  c.  100,  Code^  It  fol- 
lows tlutt  the  oonrt  erred  In  refusing  to 
give  platntUTs  instructions  Nos.  2,  6,  7,  and 
S,  and  also  erred  In  refusing  to  set  aside  the 
verdict,  and  grant  plaintiff  a  new  trlaL 

The  judgment  Is  reversed,  the  verdict  of 
the  Jury  set  aside,  and  the  case  remanded 
for  a  new  criaL 

LTNCH,  J.,  absent 


(T8  W.  V».  78J 

McDonald  et  ai  v.  ucdonald  planing 

MILL  CO.  et  al 

(Supztme  Goort  of  Appeals  of  W«st  Tligiaia. 
Oet  28, 1818.) 

(BvUahu$      the  Court.) 

1.  FBAVDULSnT  CoNVETAnOl^  (|  2QD*)— Ao- 
TlOIf  TO  SXT  ASIDK— PLBADINO. 

A  fraudulent  couveyauce  will  not  be  set 
aside  unless  attacked  by  proper  pleadhig,  sup- 
ported 1^  jtroof.  The  eoaxt  will  not  set  it  aside 
on  proof  alone. 

[Ed.  Note.— Fer  other  eaaw  see  Fraudulent 
Conveyances,  Cent  Dig.  H  780-796 ;  Dee.  Dig. 
I  26e.«] 

2.  COBFOBATIONB  (J  6B9*>— INBOLVBHOT-COW- 
VB8BI0H  or  BlU/— ETFSOT. 

Creditors  of  an  Insolvent  corporation,  who 
suffer  a  bill  to  be  taken  for  confessed,  filed 
against  them  and  the  corporation  by  its  stock- 
holders to  wind  up  its  aSalrs,  averring  that  a 
deed  of  trust  upon  its  property  crea^  a  Uen 
thereon  In  favor  of  a  certain  creditor,  thereby 
admit  the  vall^ty  of  such  Hen. 

[Ed.  Note.— For  other  casa^  see  OorpoiatlonB. 
Cent.  Dig.  H  2241-^262.^S9;  Dee.  Dig.  | 
669.*] 

8.  COBPOBATIOKB     d     HfiT*)  —  IHBOtTBHOr — 

Pleadiho. 

Unsecured  creditors  who  have  not  attack- 
ed such  lieu  for  fraud,  by  proper  pleading  put- 
ting It  in  Issue,  cannot  do  so  before  a  commis- 
sioner to  whom  the  case  has  been  referred  to 
ascertain  and  report  the  debts  and  their  priori- 
ties. 

[Ed.  Note.~For  other  cases,  see  Corporations, 
C^nt.  Dig.  il  2227,  2228.  2100-2288:  l>ee.  Dig. 
S  667.«] 

4.  EoTirrT  (H  181*)— AHswM— RiJEonow. 

An  answer,  tendered  after  a  final  decree 
has  been  rendered  upon  bill  taken  for  confess- 
ed, is  properlj  rejected  when  not  accompanied 
by  affioavit  snowing  good  cause  for  delay. 
Ed.  Note.— For  other  casM,  see  BQulty,  Gent 
g.  I  417;  Dee.  Dig.  I  m.*] 

Appeal  from  Circuit  Court,  Ohio  County. 

Action  by  J.  F.  McDonald  and  others  against 
tile  McDonald  Planing  MIU  Company  and 
othwa.  From  the  Jud^nent  the  Federal 
Lumbw  Company  and  otbers  appeaL  Af- 
firmed. 

C.  E.  Miorrls  and  W.  B.  Casey,  both  ot 
Wheeling,  for  app^nts.  Edward  F.  Horst- 
mann  and  Noyas  ft  Bits,  all  of  Wheeling,  for 
api>elleeB. 

WILLIAMS,  J.  J.  F.  McDonald,  Gharlea 
Booth,  Edward  Felnler,  John  B.  Boee,  and 

3.  L  McDonald,  being  the  owners  of  all  the 
capital  BtodE  of  the  McDonald  Planing  MIU 
Com^ny,  bron^t  this  anlt  to  wind  op  its 
aitaira,  all^^  its  Insolvency.  Tbe  corpora- 
tion and  Its  creditors  were  made  parties  de- 
fendant On  the  0th  of  December,  1909,  the 
court  appointed  a  recover  to  take  charge  ot 
its  proper^  and  collect  outstanding  claims 
doe  it;  and  on  the  13th  of  April,  1910,  it 
referred  the  canse  to  a  master  commissioner, 
to  ascertain  and  report  its  debts  and  their 
priorities  and  the  amount  of  money  in  tbe 
bands  of  tbe  rec^ver._^  The  co^im| 
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listed  debts,  aRgregatlng  117,545.47,  and  re- 
ported tbat  there  were  no  prlorltiea  anumg 
them,  and  found  ttiat  there  was  In  the  re- 
celver'8  hands  the  earn  ot  98,682Jt2.  The 
Germanla  HaU-DoUar  Sftvlngs  Bank,  one  of 
the  deffendant^  excepted  to  the  report  be* 
canse  the  commissioner  had  reported  Its  debt 
of  92,3^37,  as  a  debt  of  the  general  daas, 
and  not  as  a  Hen  upon  the  company's  prop- 
erty, as  It  claimed  It  was.  The  coart  beard 
the  canse  upon  the  rq»ort  and  exertions 
thereto,  on  the  11th  of  February,  lOll,  and 
snstali^  the  bank's  exertions,  and  de- 
creed Its  debt  as  a  Uen  of  the  second  class : 
a  debt  of  In  favor  of  the  Wheellns  Ter- 
minal Railroad  Oompany,  as  to  which  there 
Is  no  controTersy,  having  been  ascntalned  by 
the  court  to  be  the  first  lien.  Froib  tbat  de- 
cree a  number  of  the  creditors,  whose  debts 
were  placed  In  the  general  class,  have  ap- 
pealed, assigning  as  error  the  sustaining  of 
said  exceptions.  The  bank's  debt  was  se- 
cured by  a  deed  of  trust  executed  In  1903, 
upon  the  McDonald  Planing  Mill  Company's 
property,  consisting  of  machinery  and  lum- 
ber then  on  Its  yards,  which,  in  the  natnre 
of  the  company's  business,  was  constantly 
changing.  The  lumber  constituted  its  larg- 
est asset  Following  the  case  of  Gilbert  t. 
Peppers,  65  W.  Va.  356,  64  S.  E.  361,  36  L. 
R.  A.  (N.  S.)  1181,  holding  that  a  deed  ot 
trust  upon  a  stock  of  merchandise  k^t  for 
sale  which  allowed  the  grantor  to  retain  pos- 
session and  continue  to  sell  and  replenish 
the  Bto<^,  was  fraudulent  as  to  creditors,  tue 
commissioner  held  that  the  deed  of  trust  to 
secure  the  debt  due  the  aforesaid  bank  was 
fraudulent  and  void,  and  reported  the  bank's 
debt  In  the  general  class. 

[1,  2]  But  no  question  of  fraud  was  raised 
by  the  pleadings.  It  was  therefore  not  pre- 
sented to  the  court  for  decision.  The  case 
was  not  referred  to  the  commissioner  to  en- 
able defendants  to  establish  a  fraud ;  nor, 
indeed,  could  it  have  been  properly  referred 
for  that  purpose.  The  question  of  fraud  not 
having  been  presented  by  pleadings  and  pass- 
ed on  by  the  lower  court,  we  have  no  right 
to  review  it  on  this  appeal.  Therefore  we 
do  not  say  whether  the  deed  of  trust  is  in 
fact  fraudulent.  All  we  do  say  is  that  it  is 
valid  betwerai  the  parties,  and  good  also  as 
to  creditors,  until  it  is  attacked,  and  that  no 
creditor  has  yet  assailed  It  The  bill  ad- 
mits the  debt  and  avers  tbat  it  is  secured  by 
a  deed  of  trust  on  the  company's  property 
and  that  it  is  the  first  Uen  thereon.  All  of 
the  appellants,  13  In  number,  wen  made 
parties  defendant  to  the  UU,  eo  nondne,  ex- 
c^  one,  the  Flint  Irrlng  &  Btonnr  Gominiiy, 
and  were  served  with  process,  and  failed  to 
appear.  The  UU,  as  to  them,  was  propra>ly 
taken  for  confessed.  In  effect  they  have  ad- 
mitted the  tmUk  of  the  averment  in  the  bill. 
An  answer  optesidy  admitting  it  conld  have 
DO  greater  effect  against  them.  A  deed  of 


tmst,  thougta  trandalent  In  Csct;  will  not 
be  set  aside  for  the  benefit  creators  who 
do  not  attack  It  In  Bomgardner  v.  Harris. 
92  Ta.  188,  23  S.  H.  229.  a  case  wherein  aome 
of  tbe  creditors  of  the  grantor  attacked  a 
conv^anoe  made  by  bim,  on  the  ground  tbat 
It  was  voluntary  and  tliereftne  frandnlent  as 
to  existing  creditors;  and  otbets,  on  tbe 
grodnd  tbat  it  was  frandnlent  in  fact,  the 
statute  of  limitations  having  been  pleaded, 
the  court  found  tbat  the  deed  was  fraudu- 
lent in  fact,  but  more  thaif  five  years  haviiK 
elapsed  before  tbe  bringing  of  the  suit,  wliicta 
was  a  bar  to  the  right  of  attack  on  the 
ground  of  voluntariness.  It  set  it  aside  as  to 
those  creditors  who  had  alleged  and  proved 
fraud  in  tact,  but  refused  to  set  It  a^de  as  to 
those  who  had  allied  that  it  was  only  vol- 
untary. That  court  there  applied  a  wdl- 
recognised  rule  of  practice,  whidi  Is  that  a 
court  will  grant  relief  only  when  both  plead- 
ings and  proof  Justify  it;  it  will  not  do  so 
on  proof  aIon& 

[1]  Appellants  here  sought  to  raise  before 
the  commissions  a  question  not  presented 
by  the  pleadings,  a  question  of  cross-relief 
between  codefendants.  Plaintiffs  were  not 
interested  in  It  The  bill  simply  asked  that 
the  business  of  the  insolvent  corporation,  of 
which  they  were  stockholders,  be  wound  up 
and  its  assets  applied  to  the  payment  of  its 
debts.  Whether  some  of  its  creditors  should 
be  paid  in  full  and  others  only  in  part,  or 
whether  the  assets  should  be  applied  to  the 
debts  of  all,  pro  rata,  is  immaterial  to  them. 
It  is  purely  a  question  relating  to  the  grant- 
ing of  cross-relief  between  codefendants, 
which  was  held  in  Dudley  v.  Buckley,  68  W. 
Va.  630,  70  S.  EI  376,  could  not  be  done  with- 
out proper  pleadings.  The  only  pleading, 
in  this  case.  Is  the  bill  whldi,  fbr  failure  to 
answer,  Is  admittedly  true. 

[4]  Some  of  the  appellants  complain  be- 
cause the  court  refused  them  right  to  file  an- 
swers; and  another,  who  was  not  a  partj 
to  the  bill,  because  he  was  denied  the  ri^t 
to  file  bis  petition  in  the  suit  and  be  made  a 
party.  But  tbe  offer  to  file  these  pleadings 
was  not  made  until  five  days  after  the  decree 
appealed  from  was  rendered.  Def«idants 
were  In  deftiolt,  and  seem  to  have  offered  no 
excuse  ttaer^w.  They  tradered  no  affida- 
vits excusing  th^  delay,  as  the  statute  re- 
quires In  such  case.  Chapter  125,  |  53, 
Code;  MclAughlln  v.  Sayers,  7S  8.  B.  KKL 
Moreover,  the  rejected  answers  ate  not  In 
the  record,  and  we  do  not  know  what  they 
contained.  The  court  may  have  rejected 
them  because  of  Impropw,  or  insnfllcieiit 
matter.  We  must 'assume  that  they  wav 
properly  rejected,  for  error  will  not  be  pre- 
sumed. 

For  the  same  reason  we  cannot  see  that 
the  conrt  «red  in  rejecting  the  petition  ot 
Flint  Irving  ft  Stoner  Company. 

The  decree  will  be  affirmed. 
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(7»  W.  Vm.  106) 

WILSON  T.  SHRADBR. 
(Snpmiie  Court  of'  Appeals  o{  Weit  TlcglniA. 
Oct  28,  1913.) 

(Byllabut  hv  the  Court.) 

3.  .TUDOHENT  a  128*WTE3CB  TO  AHBWSR— AFT- 

u  Ofrcb  Judohent. 

The  ofBce  jadgment,  io  an  action  In  which 
a  writ  of  inqudir  iB  necessary,  does  not  become 
final  on  the  last  day  of  the  next  Bucceeding 
term  <tf  the  court,  and  the  defendant  may  plead 
to  the  dedaration  at  any  time  before  execu- 
tion of  the  writ  of  inquiry. 

[Ed.  Note.— For  other  casee,  see  Judgment. 
Cent  Dig.  §§  237.  238 ;  Dec  Dig.  3  128.*]  , 

2.  Judgment  (S  150*)— Finding  (8  190*)  - 
Officb  Judghent— Dbhubb^  to  Dbolaba- 

TIOR. 

The  defendant  in  an  action  at  law,  in 
wliich  the  office  judgment  has  become  final,  but 
has  not  been  entered  by  the  court,  may  de- 
mur to  the  declaration,  notwithstanding  the 
lapse  of  the  statutory  period  and  the  finality 
of  the  judgment,  and.  If  the  demurrer  is  sus- 
tained, formal  judgment  on  the  office  judgment 
cannot  be  entered.  In  such  case,  the  office 
judgment  becomes  a  nullity,  it  tlie  declaration 
is  not  amended  or  Cannot'  be  cnred  by  amend- 
ment 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  §  261;  Dec  Dig.  §  150;*  Pleading. 
Cent  Dig.  Is  464-469;  Dec  Dig.  {  199.*] 

3.  Absionhents  (S  26*)— AaaxoHABnjTT— Ac- 
tion FOB  FENALTT. 

A  right  of  action  for  a  penaltyi  given  by 
section  7  of  chapter  79  of  the  Code  1908,  is 
not  assignable. 

[Ed.  Note.— For  other  cases,  see  Assign- 
ments, Cent  Dig.  II  48-S2;  Dec  Dig.  {  26.*] 

4.  asbionubntb  ($1  120,  131*)— aotzoh  toe 
Fbnaltt— Pasties— Deuubbkb. 

A  claimant  of  such  penalty  by  an  attempt- 
ed assignment  from  the  person  entitled  to  sne 
therefor  cannot  maintain  an  action  for  it  in 
the  name  of  hia  alleged  assignor,  and  the  ob- 
jection of  Qonassignability  of  the  claim  is 
available  on  a  demurrer  to  the  declaration. 

[IDd.  Note.— For  other  cases,  see  Assign- 
ments, Cent  Dig.  H  206-209,  220-226;  Dec 
Dig.  SI  120,  131.*] 

6.  AonoN  (8  28*)  — Tbespasb— Waiveb  or 

ToBT^BiBcrnoN  or  RsinEDXEB. 

Where  a  trespass  has  been  committed  up- 
on real  estate,  and  property  severed  there- 
from and  sold  by  the  defendant  or  converted 
to  his  own  use,  toe  owner  may  waive  the  tres- 
pass and  sue  foi  the  value  of  the  property, 
and  the  law  will  imply  a  promise  to  pay  for  it 

[IDd.  Note.— For  other  cases,  see  Action, 
Cent  Dig.  H  19&-216;  Dec  Dig.  S  28.*] 

6.  Appeal  and  Ebbob  i$  622*)— Recobd— Evi- 
dence. 

To  make  the  evidence  in  an  action  at  law 
part  of  the  record,  it  is  only  necessary  to  use 
such  means  of  identification  in  the  bills  of  ex- 
ception and  orders  as  make  the  adoption  there- 
of reasonably  certain, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2367-2371;  Dee.  Dig.  t 
622.*] 

7.  Appiai.  ahd  EBBOB  622*)— Recobd— Bvx- 

DBNOB. 

The  evidence  In  an  action  of  debt,  depend- 
ent upon  the  same  issues  of  fact  as  those  in- 
volved in  another  action  of  assumpsit,  is  made 
part  of  the  record  in  the  latter  by  the  follow- 
ing agreement  filed  therein:  "The  iiarties  here- 
to agree  that  the  facts  in  this  case  are  as  fol- 
lows:   (Hpre  insert  the  transcript  of  the  evi- 


dence as  certified  by  Henry  Oarfield  Cheney* 
the  official  stenographer  of  this  court,  as  re- 

Sorted  in  the  suae  etyled  case,  marked  'Debt 
To.  1,'  tried  at  the  September  term  of  this 
court,  1908.)" 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor,  Cent  Dig.  {8  2367-2371;  Dec  Dig.  8 

8.  Appeal  and  Ebbob  0.1175*)  — BBTrBW  — 
Judgment— Tbial  bt  Coubt. 

Submission  of  an  action  of  assumpsit  to 
the  court  in  lieu  of  a  jury  upon  evidence  so 
brought  into  the  case  ts  equivalent  to  a  join- 
der in  a  demurrer  to  evidence,  and  the  judg- 
ment upon  a  wilt  of  error  thereto  la  treated 
and  dealt  with  as  a  judgment  upon  a  demurrer 
to  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4573-4587;  Dec  Dig.  | 
1175.*] 

(Additional  ByHabus  »v  BdUorM  Staff.) 

9.  Assumpsit,  Action  or  ft  8*)— Natubs  aud 
Scope—'  'Assumpsit." 

Assumpsit  la  not  tihe  proper  form  of  ac- 
tion for  the  recovery  of  damages  for  a  mere 
wrong.  It  lies  only  to  recover  from  the  de- 
fendant that  which  IS  In  hia  hands  and  bdcmgi 
to  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Assnmpalt 
Action  of,  Cent  Dig.  88  42-54;  Dec  Dig.  f  &• 

For  other  definitions,  lee  Words  end  Phraa* 
es,  vol.  1.  pp.  687.  588;  toL  S,  p.  7584.] 

Robinson,  J.,  dissenting  as  to  point  2. 

Error  to  drcoit  Court  Barbour  County. 

Action  by  Henry  S.  Wilson  against  Samud 
W.  Shrader.  Jadgnient  for  plaintiff,  and  de- 
fendant brings  error.  Reversed  and  dl»- 
mlased. 

John  L.  Hecbmer,  of  Grafton,  for  plaintiff 
in  error.  J.  Hop  Woods*  of  niiUppI,  for 
defendant  In  error. 

POFFENBAROBB,  P.  HOiry  8.  Wilson, 
snli^  tox  the  benefit  of  Samuel  V.  Wooda, 
institated  bis  three  seveEal  actlona  In  debt 
against  Shrader  for  recovery  of  tbe  penalty 
given  by  section  7  of  diapter  79  of  tba  Code 
against  a  cotetmlnons  landowner  for  ndning 
coal  within  five  feet  ct  the  line  of  the  adja- 
cent owner  without  bis  consent  in  writing 
and  an  actltm  of  asnunpeit  for  fiie  reeo-rexj 
of  tbe  value  of  the  coal  talkggi  out  of  the  ad- 
jacent land.  Ea<dL  of  die  three  actions  of 
debt  was  founded  upon  a  violation  of  the 
statute,'  sejjiarBte  and  distinct  from  aose 
upon  whldi  Uie  others  tested;  there  havii^ 
been  three  trespasses  respecting  the  same 
tract  <tf  land,  or  one  tre^uuss  at  three  differ- 
ent places.  Tbe  evidence  taken  in  one  case 
was  used  in  all  of  them,  and  there  was  a 
judgment  for  $500  in  each  of  the  actions  of 
debt  and  tot  isflOO  in  the  action  of  assump- 
sit 

The  declaratlous  were  all  filed  at  April 
rules,  1902,  and  tbe  common  orders  were  con- 
firmed at  May  rules,  1902,  and  a  writ  of  in- 
quiry awarded  in  the  assumpsit  action.  At 
tbe  May  term,  1902,  tbe  defendant  appeared, 
and  orders  were  entered  purporting  to  file 
pleas  and  counter  afildavlts,  without  Indi- 


•For  eUitr  cuw  see  urn*  uple  and  ssetlon  NUMBEIt  la  Dse.  Dig.  ft  Am.  Dig.  Key-NdigBtitfifti*  Itefi^tiM^i^ 
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mating  tbe  character  of  tlie  pleas;  but  a 
paper  was  filed  In  each  case,  bearing  the 
style  of  the  action,  and  having  the  form  and 
substance  of  an  affidavit,  denying  any  In- 
debtedness npon  the  demand  or  demands 
stated  In  the  declaration.  Nothli^  farther 
was  done  until  the  29th  day  of  September, 
1905,  when  the  plalntitT  moved  the  court  to 
enter  Judgment  for  him  in  each  of  the  three 
actions  of  debt,  treating  the  papers  filed  as 
pleas,  and  connter  affidavits  as  being  only 
affldavltB,  and  the  Judgments  as  having  be- 
come final  on  the  last  day  of  the  May  term 
of  court,  1002,  for  want  of  pleas.  These  mo- 
tions were  overruled,  and  leave  given  the 
defendant  to  demur  to  the  declarations.  On 
the  2d  day  of  March,  1907,  the  plalntlfr  filed 
an  amended  declaration  In  each  of  the  four 
cases,  and  sued  out  process  thereon.  On  tbe 
10th  day  of  May,  1907,  the  court  entertained 
and  sustained  demurrers  to  the  original 
declarations  in  all  of  tbe  cases,  and  over- 
ruled demurrers  to  the  amended  declarations 
therein. 

[1]  The  office  Judgment  in  the  action  of  as- 
sumpsit did  not  become  final  on  the  last 
day  of  the  May  term,  1902,  for  the  case  was 
one  In  which  a  writ  of  inquiry  was  necessary 
and  proper  and  liad  been  awarded.  In  such 
cases,  the  office  Judgment  does  not  become 
final  before  execution  of  the  writ  of  inquiry. 
Walls  V.  ZufaU  &  Co..  61  W.  Ya.  166,  06  8. 
B.  179. 

[2]  If  the  declarations  in  the  actions  of 
debt  set  forth  no  causes  of  action,  and  were 
wholly  and  incurably  bad,  it  Is  immaterial 
whether  the  affidavits  filed  ther^n  as  pleas, 
or  having  the  double  features  of  pleas  and 
affidavits,  can  be  treated  as  pleas  or  not,  for 
there  can  be  no  Judgment  without  a  declara- 
titm.  "If  a  defendant  wishes  to  contest  both 
law  and  fact,  he  can  at  the  same  time  botih 
demur  and  iiiead.  The  court  will  entertain 
his  demurrer;  but  it  confesses  the  fact,  and 
his  nonappearance  further  confesses  It  If 
the  demurrer  is  overruled  at  the  first  term, 
be  can  plead  any  matter  of  fact  admissible; 
but,  if  overruled  at  a  later  term,  he  cannot 
plead  any  plea  of  fact  If  the  demurrer  is 
beld  good,  and  the  case  Is  dismissed,  the 
office  Judgment  amounts  to  nought,  add  Jndg^ 
ment  in  court  is  not  entered."  Bank  t.  Bor- 
dette,  61  W.  Ta.  636,  638,  B7  &  a.  63.  B4. 
Tbia  case  allows  tbe  office  judgment  to  stand 
pending  the  .  test  of  tbe  anffidoicy  of  the 
deduntlon  and  tbe  process  of  amendment  at 
the  bar  of  tbe  court  Bat  -if  tbe  declarBtliHi 
Sb  bad  and  not  amai<ted,  m  Is  IncuraUy  bad. 
tbe  office  Ju^ment  dies.  In  Bank  y.  Bur> 
dett^  tbe  demurrer  had  been  filed  at  tbe 
first  term;  but  no  reason  Is  percelTed  why 
It  cannot  be  filed  at  a  lata  torn,  provided 
formal  Judgment  has  not  been  entered.  The 
ofltee  Judgment  thonSh  final  under  the  stat- 
nte,  Is  not  a  finished  or  complete  Judgment 
It  Is  final  In  tbe  smse  of  fbredosure  ctf  Is- 
■nes  ot  fMtt  bat  It  must  be  entered  to  be 


complete.  A  demurrer  leaves  It  standing  as 
to  matters  of  fact  but  carries  the  case  over 
as  to  the  Issue  of  law.  The  office  Judgment 
confers  right  to  a  formal  Judgment  at  the 
first  term;  but  U  the  plaintiff  sees  fit  to 
forego  this  right  the  issue  of  law,  or  the 
right  to  raise  it  remains  open  to  the  de- 
fendant The  office  Judgment  is  potentially 
final,  giving  right  to  a  complete  Judgment  if 
no  demurrer  is  filed  before  entry  thereof,  and 
on  a  good  dedaration.  If  there  is  a  demurrer. 
No  harm  can  result  from  this.  If  there  is  a 
demurrer  for  formal  defects  In  the  dedara- 
ttpn,  an  atoendment  at  the  bar  of  the  court 
will  cure  them,  and  Judgment  may  thai  be 
entered,  and  If  the  declaration  seto  forth  no 
cause  of  action  at  all,  and  Is  Incurably  bad. 
there  ought  not  to  be  any  Judgment  on  it 
This  construction  of  the  stotuto  makes  It 
woric  ont  equitable  and  Just  results:  The 
opposite  one  works  an  unjust  and  absurd  re- 
sult In  those  instances  in  which  no  good 
case  can  be  made  on  the  matter  fimnd  in  the 
declaration. 

[3]  Samuel  V.  Woods,  the  real  plalntUT  in 
these  actions,  daims  the  penalties  given  by 
the  statute,  as  assignee  of  Henry  S.  Wilson, 
the  nominal  plaintiff.  If  the  rlghte  of  action 
for  the  penalty  are  not  assignable,  the  dec- 
larations are  wholly  and  essentially  bad. 
They  set  f  ortii  no  causes  of  action,  the  boieflt 
of  which  the  assignee  can  toke.  A  vital  In- 
quiry, therefore,  is.  whether  penalties  under 
the  statute  here  involved  are  assignable^ 
Prior  to  the  8th  day  of  February,  1901,  Hen- 
ry S.  Wilson  owned  a  small  tract  of  land 
containing  five  acres,  In  whidi  there  was 
coal,  and  which  he  conveyed  to  Samuel  V. 
Woods  on  said  date.  Adjacent  thereto  lay 
another  tract  of  land  which  Geo.  C.  Lee  and 
wife  conveyed  to  Samuel  W.  Shrader,  by 
deed  dated  August  1,  1899,  and  Shrader  by 
bis  deed  dated  Bfarch  14,  1901,  conveyed  it 
to  the  Tygarts  Valley  Coal  &  Coke  Company, 
a  corporation.  While  Shrader  owned  the 
adjacent  tract  of  land,  mining  operations 
were  conducted  on  it  which  extended,  at 
three  different  pointo,  not  only  within  five 
feet  of  the  line,  but  to  the  line  and  beymd 
it  Into  the  property  owned  by  Wilson,  by 
reason  of  which  he  had  rights  of  action,  or 
at  least  ai  right  of  action,  against  somebody 
for  tbe  penalty  given  by  the  statnta  In  Ua 
deed  to  Woods,  be  udeavored  to  assign  these 
righto  of  action,  as  weO  as  one  fOr  the  eoal 
taken  from  the  land. 

The  assignability  of  stotntory  rl^to,  not 
all  of  which  are  penalties  by  any  meoo^  la 
said  to  depend  upon  the  language  ct  tbe 
stetuto  conferring  them.  **If  tbe  stotnte  for^ 
bids  the  assignment  of  a  rl^t  conferred  by 
It  or  If  tbe  le^slative  Intent  u  shown  by 
the  act  iB  to  confer  a  right  atrictiy  peraonal 
to  tbe  person  upon  wlunn  It  Is  conferred, 
then  such  act  Is  not  aeslgnaUe.  &i  the  ab- 
sence of  such  express  or  Implied  probUddoi^ 
the  assignability  or  nonassiffliigbUltat  of  Mriita 
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conferred  tj  statate  Is  to  be  governed  by 
the  principles  gorernlng  the  asaignabUltr  or 
nonassignability  of  choees  in  action  in  gen- 
eral. Statutory  rights  ^Ttng  compensation 
for  property  loss  suffered  are,  generally,  said 
to  be  assignable,  whereas,  rights  to  recover 
penalties  and  rights  given  by  statnte  for  the 
redress  of  personal  wrongs  are  not  assign- 
able.** 4  0yc2e.  Obviously  the  penalty  given 
by  the  statnte  here  in  question  Is  not  intend- 
ed as  compensation  for  coal  taken  or  damage 
to  property.  It  may  be  incurred  without  the 
taking  of  any  coal  from  the  land  of  the 
party  entitled  to  sn&  The  taking  of  any 
coal  at  all  within  five  feet  of  the  division 
line,  and  ont  of  land  belonging  to  the  taker 
himself,  inflicts  the  penalty.  The  foundation 
of  the  right  of  action,  therefore,  is  not  bene- 
fit obtained  by  the  defendant  from  the  plain- 
tiff. It  rests  upon  no  consideration,  nor  Is 
It  given  as  compensation  for  any  actual  in- 
jury. The  enactment  of  It  seems  to  have 
been  nothing  more  than  an  exercise  of  the 
police  power  of  the  state,  and  the  penalty 
to  have  been  prescribed  by  way  of  sanction 
for  the  enforcement  of  the  policy  declared  by 
the  statute.  It  does  not  stand  in  Ueu  of  the 
right  of  action  for  Injury  to  the  land  by  the 
mining  of  coat  therefrom,  or  a  right  of  ac- 
tion for  the  value  of  coal  taken,  nor  take 
the  place  of  either.  Nothing  in  the  terms 
of  the  statute  suggests  any  such  consequence 
or  result  It  is  not  a  common-law  right  of 
action,  nuide  assignable  by  statute,  for  the 
statutes  giving  survival  to  rights  of  action, 
and  so  impliedly  and  Incidentally  making 
them  assignable,  contemplate  only  rights  of 
action  founded  upon,  or  growing  out  of,  con- 
tracts, such  as  were  enforceable  in  equity, 
before  the  statutes  relieved  the  defect  in  the 
common  law,  so  as  to  permit  assignees  to 
me  in  the  law  courts.  "The  words  'choses 
In  action'  mean  nothli^  more  and  can  have 
no  broader  signification  than  the  words 
*rlgbt8  of  action,'  and  it  has  been  uniformly 
held  that  these  latter  words*  'ri^ts  of  ac- 
tion,* oidy  include  rights  of  action  fonaded 
on  contracts,  or  for  injuries  to  VToperty,  and 
not  lights  of  action  for  torts,  which  are 
purely  personal,  such  as  the  action  for  slan- 
der, which  dies  with  the  perscm,  and  neror 
■nrrlTes  to  the  personal  representative.*' 
DlUard  t.  OoUlns,  2S  OraL  <Va.)  848.  The 
right  of  recovery  given  1^  this  statute  la 
sot  a  right  of  action  ui  that  sor^  for  it 
la  neither  founded  npon  contract,  nor  la  It 
given  for  injury  to  property,  ^nie  statute 
which  gives  it  i>  of  comiHmitlv^  recent 
mactmott,  and  waa  not  In  existence  at  the 
date  of  the  enactment  of  the  statute  legaliz- 
ing assignment  of  choaes  in  action.  Hence 
there  is  no  ground  for  the  assumption  of 
legislative  intent,  In  the  passage  of  the  older 
statutes,  to  make  It  assignable.  In  Fraker 
V.  Cnlliim,  24  Kan.  670,  Brewer,  J.,  said: 
"It  cannot  Justly  be  said  that  en  action  to 
enforce  a  forfeiture  or  recover  a  penalty  is 


one  founded  on  contract,  bo  matter  who  1b 
the  party  chiefly  benefited  by  the  recovery." 
In  that  case,  an  effort  was  made  to  set  off  a 
forfeiture  under  an  act  of  Congress  against 
a  national  bank  in  an  action  on  a  note. 
The  claim  of  right  to  set  off  the  forfeiture 
or  pfflialty  was  based  upon  the  theory  that, 
as  the  penalty  was  given  by  statute,  the 
right  of  recovery  was  a  right  arising  out  of 
contract.  This  theory  was  utterly  repudiat- 
ed and  condemned  by  the  court.  Proceeding, 
Judge  Brewer  said:  "There  is,  to  be  sure, 
an  Implied  obligation  resting  upon  every 
nfember  of  society  to  break  no  law,  and  do 
no  wrong  to  his  neighbor;  but  this  obliga- 
tion is  not  the  implied  contract  of  which 
the  law  books  speak  as  one  whose  breach 
gives  a  cause  of  action  upon  contract"  The 
analysis  of  the  statute,  its  provisions  and 
purposes,  and  these  authorities,  deny  to  the 
penalty  th^'  quality  of  assignability  under 
the  statnte  Imparting  it  to  choses  in  actlon- 
Obviously  it  Is  not  in  any  sense  a  chose  In 
action.  It  Is  a  mere  naked  right  of  actfou 
given  by  statute  by  way  of  punishment  for 
a  specific  unlawful  act,  an  act  made  unlaw- 
ful by  the  statute  itself.  Such  rights  of 
action  are  not  asidgnable,  unless  the  statute 
makes  them  so.  In  McBratney  v.  Railroad 
Co.,  17  Hun  (N.  Y.)  885,  the  assignability  of 
penalties  inflicted  upon  railroad  companies 
for  excessive  charges  was  involved.  After 
citing  authorities,  the  court  said:  "But  it  Is 
unnecessary  to  pursue  tbe  subject  further; 
the  fact  that  the  statute  which  creates  the 
penalty  gives  the  right  to  sue  for  it  to  the 
party  paying  the  excessive  fare,  and  to  no 
one  else,  seems  to  lead  necessarily  to  tbe  con- 
clusion that  the  cause  of  action  cannot  be 
assigned."  Such  Is  the  character,  of  the 
statute  involved  here.  It  gives  the  right  of 
action  only  to  the  person  injured,  saying: 
"If  any  pwson  vlcdate  this  section,  he  shall 
forfeit  five  hundred  dollars  to  any  person 
Injured  thereby  who  may  soe  for  the  same." 
Construing  and  interpreting  thla  statute,  tills 
court  has  held  that  tbe  person  Injured  and 
entitled  to  sue  is  tbe  person  who  was  the 
owner  of  tbe  land  at  the  time  of  the  violation 
of  the  statute  or  a  tenant  thereof,  or  any 
person  then  having  an  Interest  therein.  8el- 
v^  V.  Coal  Co.,  ra  S.  B.  666,  not  yet  of- 
ficially reported ;  Bhlnn  v.  Coal  Mlnhig  Co., 
78  8.  B.  104;  Ifapel  v.  John,  42  W.  Va.  80, 
24  S.  B.  608,  82  L.  B.  A.  800,  57  Am.  St 
Bep.  889.  An  asidgnee  of  sndt  person  is 
dearly  not  Uie  injured  person.  He  claims 
not  in  his  own  right,  but  through  another, 
and  la  m>t  wltliin  the  terms  of  the  statute. 
It  does  not  say  tba  person  injured  or  his 
aas^nee  may  sue.  It  la  a  highly  penal 
statute,  and  fSUls  under  the  rule  of  strict 
amatmction.  8udi  statutes  do  not  include 
anything  beyond  thdr  lettor,  even  though 
within  their  spirit  Beeves  t.  Boss,  62  W. 
Ya.  7. 17,  07  8.  B.  284.  Nothing  can  be  added 
to  their  terms  even  for  the  plauslMeTmrpose  r 
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of  covering  what  seems  to  be  within  their 
purpose  and  spirit.  The  assumption  of  as- 
signablUty  of  this  right  of  action  can  rest 
upon  nothing  other  than  the  further  assump- 
tion that  the  Legislature  intended  the  pen- 
alty to  be  paid  at  all  hazards  and  to  mabe 
it  an  asset  In  the  hands  of  any  person  that 
may  be  able  to  obtain  an  assignment  of  It. 
This  is  an  assumption  founded  upon  an  as- 
sumption. Not  a  word  in  the  statute  sug- 
gests or  Intimates  such  Intent  on  the  part 
of  the  I/eglslature.  -There  Is  no  more  reason 
for  the  assumption  In  this  case  than  In  any 
other  case  In  which  a  penalty  Is  inflicted,  and 
the  reasons  that  preclude  the  assignability  of 
mere  personal  rights,  such  as  actions  for 
slander,  assault,  and  battery,  and  other  pure 
torts,  obviously  apply  here.  Assignability  of 
such  claims  encourages  litigation  and  strife. 
The  same  j)rlnclple  of  public  policy  forbids 
the  conversion  of  penalties  lnto*commodItles 
or  assets.  The  Legislature  failed  to  make 
the  right  assignable,  because  such  action 
would  have  been  violative  of  Its  policy. 

[4]  In  resistance  or  avoidance  of  the  result 
foreshadowed  by  this  conclusion,  Stevens  v. 
Brown,  20  W.  Va.  450,  is  relied  upon.  It 
says  the  assignor,  In  an  action  brought  by  one 
person  for  the  use  of  another,  is  the  legal 
plaintiff,  and  invalidity  of  the  asdgnment, 
being  immaterial,  is  not  matter  of  defense. 
The  claim  In  that  case,  a  Judgment,  was  an 
assignable  one,  no  matter  what  sort  of  a 
cause  of  action  it  arose  out  of.  To  apply 
this  doctrine  to  a  nonassignable  right  would 
defeat  the  policy  of  the  law,  since  It  would 
make  every  right  assignable.  Though  in 
such  case  the  assignor  Is  the  legal  plaintiff, 
he  is  not  the  real  nor  substantial  plaintiff. 
He  is  not  responsible  for  costs.  Nor  can  he 
dismiss  or  control  the  action  or  receive  the 
money.  Glarksons  r.  Doddridge,  14  Orat 
(Va.)  42;  Tolson  v.  Elwes,  1  Leigh  (Va.)  436. 

Upon  these  principles  and  conclusions,  we 
are  clearly  of  the  opinion  that  the  trial  court 
should  hare  sustained  demurrers  to  the 
amended  declarations  In  all  of  the  three  ac- 
tions of  debt,  and  that  It  rightly  sustained 
demurrers  to  the  original  declaratlonB  Uiere- 
In. 

In  action  of  debt  No.  1,  there  was  a  trial  by 
Jury  and  a  verdict,  upon  which  Judgment  was 
rendered.  Action  in  debt  No.  2  was  submit- 
ted to  the  court  In  lieu  of  a  Jury,  upon  the 
evidence  taken  In  action  No.  1,  and  the  same 
procedure  was  had  in  action  of  debt  No.  3. 
For  the  reasons  stated,  the  Judgments  In  all 
of  said  three  actions  will  be  reversed,  the 
verdict  set  aside  In  said  action  No.  1,  tbe 
demurrers  to  the  amended  declarations  in 
all  of  them  sustained,  and  the  actions  dis- 
missed; it  appearing  that  the  declarations 
cannot  be  so  amended  as  to  give  the  plaintiff 
a  right  of  action  in  the  capacity  In  which  he 
sues. 

The  demurrer  to  tbe  amended  declaration 
In  the  action  of  assumpsit,  containing  the 
common  counts,  Including  one  for  money  had 


and  received  to  the  use  of  the  plaintiff,  and  a 
special  count  for  coal  mined  from  tbe  plain- 
tiff's land,  carried  away,  sold,  and  converted 
into  money  by  the  defendant,  was  properly 
overruled.  There  is  a  verbal  Inaccuracy  In 
the  special  count;  but  it  relates  to  form  rath- 
er than  substance.  Instead  of  saying  the 
defendant,  being  Indebted  to  the  plaintiff  for 
such  coal,  in  consideration  thereof  promised 
to  pay  Its  specified  value,  the  declaration, 
after  stating  the  facts,  says:  *"rhe  said  de- 
fendant thereby  promised  to  pay  and  become 
liable  to  the  plaintiff,"  etc.  Notwithstanding 
this  departure  from  the  usual  form,  tbe  count 
shows  how  the  defendant  became  indebted, 
and  alleges  a  promise  to  pay  the  amount  of 
the  Indebtedness.  It  dora  not  omit  the  es- 
sential averm^t,  the  promise. 

[i]  In  passing  upon  the  ruling  upon  the  de- 
murrer to  the  declaration,  it  became  neces- 
sary to  Inquire  as  to  the  propriety  of  the 
remedy  Invoked,  Ordinarily  trespass  on  the 
case  Is  tbe  form  of  action  resorted  to  for  in- 
juries to  real  property ;  but  this  is  not  for 
injury  to  the  land.  Its  basis  is  a  right  to  de- 
mand from  the  defendant  money  had  and  re- 
ceived for  the  use  of  the  plaintiff,  and,  to  re- 
cover, It  Is  necessary  to  trace  money  or  val- 
ue into  tbe  hands  of  the  defendant  which  In 
equity  and  conscience  belongs  to  the  plaintiff. 

[9]  Assumpsit  is  not  the  proper  form  of 
action  for  the  recovery  of  damages  for  a  mere 
wrong.  It  only  lies  to  recover  from  the  de- 
fendant that  which  is-  In  his  hands  and  be- 
longs to  the  plaintiff,  and  he  may  have  sudi 
a  fund  derived  from  timber  severed  from  the 
plaintitTs  land  or  coal  dug  therefrom,  as  well 
as  from  the  proceeds  of  sale  of  personal  pn^ 
erty  wrongfully  taken  from  the  plaintiff.  In 
Powell  V.  Bees,  2  N.  &  P.  Rep.  571.  Lord 
Denman,  C.  J.,  said  Lord  Mansfleld  had  cor- 
rectly laid  down  the  distinction,  In  Hambly  v. 
Trott,  C:owp.  371.  in  the  following  terms: 
"There  is  a  fundamental  distinction:  If  It  Is 
a  sort  of  Injury  by  which  the  offender  ac- 
quires no  gain  to  lilmself  at  the  expense  of 
the  sufferer,  as  beating  or  Imprisoning  a  man, 
etc.,  there  the  person,  injured  has  only  a 
reparation  for  the  delictum  in  damages,  to  be 
assessed  by  a  Jury,  but  where,  besides  the 
crime,  property  is  acquired,  which  benefits 
the  testator,  there  an  action  for  the  value  of 
the  property  shall  survive  against  the  exec- 
utor. As,  for  Instance,  the  executor  shall 
not  be  chargeable  for  tbe  injury  done  by  his 
testator  In  cutting  down  another  man's  trees; 
but,  for  the  benefit  arising  to  his  testator 
for  the  value  or  sale  of  the  trees,  be  shalL" 
In  Powell  V.  Bees,  the  action  of  assumpsit 
was  allowed  for  the  value  of  coal  taken  by 
the  defendant's  decedent  from  the  plaintiff 
and  sold.  For  further  precedents,  see  Downes 
v.  Flnnegan,  58  &£lnn.  112,  59  N.  W.  981, 
49  Am.  St  Bep.  488;  Hagaman  v.  Neltzel.  15 
Kan.  383 ;  Evans  r.  Miller,  68  Mlaa.  120,  3S 
Am.  Rep.  313. 

[6,  7]  Denial  of  right  to  test  the  correctness 
of  the  court's  jj^g^^vft^^  |^  ftict 
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is  tMued  mKm  ftUeged  tttsenw  of  tlw  evi- 
dence ;  the  nuOdeticy  ot  the  bill  of  exo^ 
tiODs  Mug  dtallenged.  An  has  been  stated, 
the  evidence  In  action  of  debt  No.  1  was  tak- 
en tor  use  In  all  of  the  other  eases.  The 
agreement  for  anbmlaalon  of  the  action  in 
aasompdt  to  the  court  In  Uen  of  a  jury  was 
In  wilting,  and  has  been  cerUfled  by  the 
clerk.  An  order  entered  in  the  action  of 
aasnmiKit  says  it  Came  on  "to  be  heard  upon 
the  stlpnlation  and  agreemoit  of  coitnsd 
heretofore  made,  and  ffled  hendn,  and  the 
proceedings  In  said  action  Na  1  now  being 
part  hereof  thereto.**  ^Hils  says  not  only 
that  the  agreonent  was  filed  in  the  canse, 
bat  that  it  made  the  proceedings  In  action 
No.  1  part  of  the  proceedings  in  the  action  of 
asGmmpsit  The  agreement  Itself  says:  "The 
parties  hereto  agree  fliat  the  bets  in  this 
case  are  as  follows:  (Here  Insert  the  tran- 
script of  the  evidence  as  certified  Heniy 
Garfield  Chaney,  the  official  stenographer  of 
this  court,  as  reported  In  the  same  styled 
case,  marked  'Debt  No.  1,*  tried  at  the  Sep- 
tember term  of  thia  conrt,  190S.)"  The-clei^ 
has  certified  as  part  of  the  record  of  the  four 
causes  a  certificate  or  transcript  of  evidence 
made  by  Henry  Garfield  Ohaney  in  the  action 
of  debt  No.  1.  As  the  agreement  bears  date 
January  11, 1909,  and  the  action  of  debt  bad 
been  tried  at  the  September  term  of  conrt, 
1908,  the  evidence  referred  to  In  the  agree- 
ment as  having  been  transcribed  was  no 
doubt  In  existence  at  the  time,  and  the  agree- 
ment Identifies  it  That  agreement  calls  for 
a  paper  entitled  "Transcript  of  the  Evi- 
dence," and  as  having  been  certified  by  Henry 
Garfidd  Chaney,  the  official  stenographer  of 
the  conrt.  Tnrning  to  It,  we  find  the  paper 
relied  upon  as  the  evidence  in  the  case  and  so 
certified  by  the  clerk  has  both  of  these  marks 
of  identification.  It  Is  said  the  agreement  re- 
lates only  to  the  facts  proved;  but  it  calls 
for  insertion  of  the  transcript  of  the  evi- 
dence. Hence  the  parties  must  have  used  the 
word  "tecta"  In  the  sense  of  evidence.  Aside 
from  this  agreement,  each  of  the  two  bills  of 
exception,  made  a  pal't  of  the  record  by  a 
proper  order  in  action  of  debt  No.  1,  refers 
to  a  certificate  of  evidence,  and  makes  it  a 
part  thereof,  and  a  paper  signed  and  sealed 
by  the  Judge  is  found  in  the  record.  It  is 
skeleton  in  form,  and  calls  for  insertion  of 
the  plaintiff's  evidence  as  shown  by  the  tran- 
script of  the  stenographer's  notes  "hereto 
attached,"  and  also  for  the  insertion  of  the 
defendant's  evidence  "as  shown  by  the  at- 
tached transcript  of  the  stenographer's 
notes."  It  would  be  difficult  to  devise  a 
clearer  and  more  effective  method  of  Iden- 
tification than  that  of  attachment  of  the 
paper  itself  to  the  paper  purporting  to  adopt 
it  Though  this  skeleton  paper  la  not  labeled 
"Certificate  of  Evidence"  it  la  such  in  fact 
It  bears  the  style  of  the  action,  and  is  signed 
and  sealed  by  the  Judge,  who  certifies  in 
It  that  "the  foregoing  is  all  the  evldenoe  that 


was  Introdnced  on  the  trial  of  the  foregoing 
casa"  Bill  of  ^i^itlon  No.  1  adopts  and 
makes  a  put  ot  It  "the  certificate  of  evi- 
dence filed  in  Qiis  case."  BUI  of  exception 
No.  2  does  likewise.  These  papers  clearly 
bring  the  evidence  Into  the  record. 

From  what  has  been  said  concerning  the 
grounds  upon  wbieh  this  action  of  assumpsit 
la  maintainable,  under  the  drcomstances  dis- 
closed her^  it  Is  obvious  that  the  evidence, 
to  warrant  recovery,  must  go  to  the  extrat 
ot  proving  the  defendant  got  the  plaintUTs 
coal  and  converted  it  Into  money  or  to  his 
own  use  In  some  manner.  It  is  not  enough 
that  he  owned  the  adjacent  land,  and  per- 
mitted 8omtft>ody  to  mine  over  the  line.  That 
the  coal  was  mined  out  of  t3ie  plalntUTs  land 
throng  the  Shrader  land  after  Shrader 
pundiased  It,  and  before  he  sold  1^  are 
facts  wen  eetabUshed  by  the  evidence.  But 
Shrader  denies  that  he  did  the  mining.  Be 
says  the  mine  was  operated  by  a  copartner* 
ship  consisting  of  Ellas  J.  Shrader,  his  moth-' 
er,  J.  W.  HUler,  and  R.  O.  Dunn,  and  he 
managed  tiie  mine  for  them,  and  further 
that  he  purchased  the  land  and  took  the 
title  in  his  own  name  as  trustee  for  them. 
According  to  his  testimony,  the  firm  did 
business  under  the  name  of  Tygarts  Valley 
Coal  Company,  and  other  witnesses  say  tbe 
business  was  run  In  that  name.  He  says 
the  articles  of  copartnership  were  prepared 
by  the  plaintlfTs  attorney,  and  the  men  were  ' 
paid  by  check  bearing  the  firm  name,  and 
that  shipping  cards  and  store  orders  bore  it, 
aa  well  as  a  notice  at  the  mouth  of  tbe  mine. 
He  denies  that  he  was  a  member  of  the  firm, 
and  that  he  had  any  money  invested  In  it 
and  says  he  represented  the  interests  of  R. 
O.  'Dunn  and  Eliza  J.  Shrader.  He  admits 
that  he  bad  an  inter^t  through  his  mother, 
Eliza  J.  Shrader,  but  does  not  define  that 
interest  At  the  same  time  he  repeata  his 
denial  that  he  had  any  Interest  in  the  firm. 
In  this  connection  he  says:  "Only  a  small 
Interest,  simply  managing  the  company  for 
these  people."  This  answer  was  followed 
by  the  question:  "Well,  you  were  a  member 
of  the  company?  A.  In  a  way;  yea."  His 
evidence,  taken  all  together,  falls  short  of 
an  admission  of  membership  in  tbe  firm  as 
a  partner,  and  there  is  no  otlier  evidence  of 
bis  membership  thereof.  That  the  work 
was  done  by  a  copartnership  Is  established 
by  his  testimony.  He  says  the  articles  were 
In  writing  and  prepared  by  the  platntifTs  at- 
torney; but  the  paper  was  not  Introduced, 
nor  were  its  contents  shown.  At  the  date 
of  the  conveyance  by  Lee  to  Shrader  the 
mine  was  open  and  running,  and  its  opera- 
tions were  continued,  with  Shrader  In  charge 
of  the  work,  until  the  copartnership  was 
formed  soon  afterwards;  but  no  coal  Is 
shown  to  have  been  taken  from  tbe  Wilson 
land  before  the  firm  was  organized,  and 
Shrader  says  he  held  the  land  only  as  trus- 
tee^ and  was  working  on  a  sBlarjv^In  our 

Digitized  by  CiOOglC 


1088 


78  SOUTHEIASTERN  BBPOBTBB 


(W.Va. 


opinion,  tbe  evidence  falls  to  rasUln  the  dec- 
laration, and  the  court  b«Iow  should  ham 
finind  for  the  defendant 

[I]  As  Qie  case  was  submitted  to  the  court 
upon  an  agreement  that  the  erldence  in  an- 
other case  should  be  taken  and  treated  as 
the  evidence  in  It  the  rule  applicable  to 
donarrers  to  evidence  governs  Its  disposi- 
tion, and  cftlls  for  the  entry  here  of  the 
Jndgm^  tlie  trial  court  should  have  xen< 
dered. 

Accordingly  tbe  Judgment  complained  of 
vrlll  be  reversed,  and  tbe  action  dismissed, 
with  costs  to  tbe  plaintiff  In  error  both  here 
and  In  the  court  below. 

ROBINSON,  J.  (dissenting  as  to  point  2 
ot  the  Byllabos).  It  seems  anomalous  that 
there  may  be  right  to  demur  after  final 
Judgment  in  any  case,  particnlarly  when,  as 
in  this  case,  the  party  granted  that  right  Is 
grossly  in  deftiult  So  to  hold  is  wholly  out 
of  accord  wltb  ordinary  principle,  to  say 
nothing  of  the  plain  terms  and  the  well  rec- 
ognised spirit  and  purpose  of  sees.  46  and 
47.  ch.  12S,  Code  190e. 

Tbe  statute  provides  tbat  an  office  Judg- 
ment which  Is  not  set  ulds  In  tiie  manner 
therein  provided,  shall  become  a  Jlnal  iudtf- 
mmt  at  tbe  eoA  of  the  first  term  after  which 
the  office  Judgment  Is  taken.  Surely  ttils 
does  not  mean  that  the  Judgment  is  merely 
•  final  M  to  matten  ot  fact  and  still  not  of 
final  character  as  to  matters  of  law.  It 
plabdy  means  that  the  suit  la  ooded,  ex- 
ceipt  as  to  the  mere  ministerial  act  of  enters 
ing  tbe  Judgment  in  the  order  book.  It 
means  final  Judgment  as  the  words  are  ordi- 
narily und^tooi^the  end  of  tbe  case.  "A 
final  Judgment  Is  such  a  Judgment  as  at  once 
puts  an  end  to  Ihe  action  by  declaring  that 
the  plaintiff  has  or  has  not  entlUed  himself 
to  recover  tbe  remedy  for  which  be  sues." 
Black  on  Judgniente;  eec  2L  The  statute 
was  meant  to  gin  a  defendant  ample  time 
tor  defense  and  then  to  foredose  him  from 
any  deftose,  If  he  did  not  present  It  In  that 
time.  Always,  everywhere,  it  has  been  c<at< 
ceded  that  this  statnto  was  made  to  hasten 
the  end  of  litigation.  Yet  the  decision  hwe- 
In  pennito  one  to  come  after  final  Judgment, 
as  under  genoal  law  he  can  do  In  no  other 
case,  and  take  farther  steps  even  without 
showing  good  cause  for  bis  dday.  Quite 
out  of  harmony  is  this  with  tbe  very  provi- 
sions of  tbe  stetute  Itsdf,  which  provides 
that  even  at  Qie  term  at  whidi  the  defends 
ant  may  set  aside  tbe  oiffioe  Judgmoit.  if  he 
is  80  &r  in  detenlt  that  the  Judgment  has 
been  entered  or  a  writ  of  inquiry  e»cated, 
he  must  show  good  cause  before  he  can  hare 
the  Judgment  set  aside.  Post  t.  Carr,  42  W. 
Ta.  72,  24  S.  B.  683;  Wilson  T.  Kennedy,  68 
Ww  Ta.  1,  69  B.  B.  736. 

That  tbe  Judgment  has  not  bem  entered  In 
the  order  book  does  not  ^ve  a  defendant 
right  to  appear  at  a  subseQuent  term  and 


re-open  the  litigation  entering  a  demurrer 
to  the  declaration.  The  statnto  expressly 
makes  the  Judgment  final  at  the  end  of  the 
first  term,  ttiough  not  entered  In  tbe  order 
book.  The  case,  by  Oie  force  of  the  stetote, 
is  then  Judicially  dosed.  Tbe  court  has  no 
farther  Judicial  power  in  regard  to  It.  It  has 
no  Jurisdiction  to  «itertaln  a  demurrer.  Is 
not  this  what  was  held  in  MarstiUer  t. 
Ward,  62  W.  Va.  74,  43  S.  D.  178?  That 
case  plainly  holds  that  nothing  but  ministerial 
duty  remains  In  the  court  If  no  Judicial 
power  remains  In  the  court  after  the  end 
of  the  term  at  which  an  office  Judgment  be- 
comes a  final  Judgment,  how  can  the  court 
entertain  and  i>08s  on  a  demurrer  to  the 
declanUon?  Speaking  of  the  provMona  of 
the  statote.  Judge  Brannon,  to  tbe  case  laat 
above  cited,  says:  "These  provisions  mean 
something.  They  mean  that  tbe  defendant 
has  had  ample  time  to  appear,  two  rules  and 
one  term,  and  by  his  default  he  has  confess- 
ed the  demand,  and  It  only  remains  for  the 
court  to  record  Judgment,  if  certain  otb&e 
things  which  are  required  of  the  plaintiff  by 
other  provisions  of  section  46  are  done  by 
him,  that  is,  if  a  certain  affidavit  is  ffled  or 
proof  of  the  demand  furnished.  But  thosa 
things  are  required  of  the  plaintlfl ;  the  stat- 
ute does  not  enable  tbe  defendant  after 
tliat  day,  to  mafte  attn  defem$A.'*  Further  on 
In  tbe  oi^nlon  he  says  that  after  the  first 
term  all  defense  is  denied,  that  the  court 
has  no  farther  Jurisdiction,  and  that  any 
furtiier  step  in  tbe  cause  Is  coram  non  Ju- 
dlcfr  In  Bank  v.  Burdett^  fO.  W.  Ta.  636^ 
B7  S.  B.  58,  relied  on  In  the  majority  opinion 
herein.  Judge  Brannon  wrote  nothing  to  lha 
contrary.  Nowhere  therein  does  ha  er&i 
intimate  ttiat  a  donurrer  may  be  cntoed  at 
a  term  subsequent  to  the  one  at  vrtildk  the 
office  Judgment  becomes  a  final  judgmoiL 
He  was  deling  with  a  case  In  which  a  de- 
murrer was  entered  before  the  office  Judg- 
ment became  a  final  Judgment  He  doea 
say  that  'if  the  demurrer  Is  hdd  good,  and 
the  case  dismissed,  the  office  Judgment 
amonnto  to  nought,"  hut  plainfy  be  la  not 
there  sitaklng  of  tbe  final  Judgment  whldi 
the  law  gives  at  the  close  of  the  term.  He 
is  speaking  of  the  oflloe  Judgment;  the  Judg- 
ment entered  at  rules.  He  does  not  mean 
the  final  Judgment  fOr  that  is  not  an  (fflca 
Judgment,  but  a  Judgment  of  the  tenn — by 
lapse  of  the  term.  Bo  he  1>  speaklii«  of  pro- 
ceedings within  the  term,  not  of  something 
done  at  a  subsequent  term.  He  toaely  says: 
"In  short,  whether  tbtse  Is,  is  not,  a  de- 
murrer, no  other  defense  can  be  made  after 
the  first  term."  The  point  he  was  called  up- 
on to  dedde  was  whether  the  entry  of  the 
demurrer  before  the  office  Judgmmt  became 
a  final  jndgmmt  bad  the  effect  ot  aetttais 
aside  the  office  Judffooent  He  held  that  It 
did  not— that  it  was  not  title  character  of  plea 
that  would  set  a^e  the  office  Judgmrat  Asd 
though  tt  waa  there  held  that  a  demurrer 
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entered  at  tbe  lint  term  woold  sot  even 
fVerate  to  pxorent  tbe  office  Judgment  from 
tweomJng  a  flmii  Jndgment;  yet  my  associates 
now  ^Te  a  denmrrer  entored  at  a  later  term 
tbe  effect  atMWlatdy  to  annul  a  Judgment 
that  bas  become  final  under  the  statute. 

Certednly  If  a  demurrer  Is  in  time  It  may 
avail  as  a  defenaft  But  tbe  dtfendant  must 
put  it  In  seasonably,  or.  it  may  not  avail  bim. 
If  entered  and  rightly  sustained  before  the 
office  Judgment  becomea  a  final  Judgment  it 
wHl  annul  tbe  t^os  Jndgmmt  Yet  simply 
Its  entry  after  ofllce  Judgmrait  «U1  not  pre- 
vent flnaUty  if  It  Is  not  sustained  before  tbe 
Old  of  the  first  term.  Tbe  defendant,  If 
tardy  In  denmrring,  must  recognise  this  and 
not  rely  alone  on  bis  demurrer  if  there  Is 
danger  of  the  first  term  going  by  without  the 
court's  Judgment  on  his  demurm.  He  must 
plead  bis  matter  of  taxt  also,  file  bis  counter 
affidavit,  and  thereby  set  aside  the  office 
JuiUanent  so  that  wben  his  deurarrer  is  act- 
ed tm  the  law  will  not  have  pronounced  final 
Judgment  against  him.  For,  the  finality  of 
tbe  Judgment  pronounced  by  the  statute  at 
tbe  dose  of  tbe  first  twm,  cuts  off  a  pending 
defense  tfj  danurrer  entered  after  office  Judg- 
ment Tbere  is  no  hardship  in  Oils.  Only  tbe 
defftult  of  the  defendant  makes  the  demurs 
rer  to  be  pmdlng  at  so  late  a  time.  A  de- 
murrer filed  In  term,  after  office  Judgment  at 
TjHiBBt  Is  one  filed  after  defiralt  Tbe  entry  of 
tbe  office  Judgment  at  rules  la  a  pronounce- 
ment of  default  To  one  In  default  the  law 
does  not  accord  extmordlnary  grace.  It 
will  let  him  In  to  be  beard,  provided  his 
tardiness  doea  not  delay.  Beynolds  v.  Bank, 
«  Grat  (Va.)  188.  Were  not  thia  rule  rec- 
(^nized  and  enforced,  litigation  would  be  ej> 
tended  and  become  vexatious.  DHatoriness 
would  be  honored.  Uvea  an  answer  filed  at 
tbe  first  term  after  default  at  rules  will  not 
delay,  unless  good  cause  for  the  tardiness  Is 
shown.  UcLaugblin  t.  Bayers,  78  S.  B.  365. 
A  defendant  who  has  been  so  n^tlectful  In 
answering  the  summons  of  the  court  as  to  al- 
low a  confession  by  (riDce  Judgment  at  rules 
to  be  entered  against  bim,  is  not  to  be  re- 
warded by  allowing  a  demurrer  Ibereafter 
entered  by  him  to  r^ard  the  advance  of  the 
proceedings  under  the  strict  provisions  of 
the  statute  of  which  be  bas  all  the  time  had 
notice  When  he  is  summoned  to  rules,  tf 
be  finds  a  demurrer  a  proper  def^e,  he 
should  there  enter  It  His  appearance  and 
the  en^  of  a  demurrer  at  rules  prevents 
d^ult— prevents  an  office  Judgment— and 
thua  saves  him  wholly  from  the  risk  of  a 
Osal  Judgment  at  the  end  of  the  first  term. 
Bank  t.  Balr,  77  8.  B.  274.  If  be  comes  later, 
It  Is  bis  own  fault  He  may  readily  prevent 
an  office  Judgment  by  entering  bis  demurrer 
at  rules.  If  be  does  not  do  so,  but  allows 
ofllce  Judgment  against  bim  and  waits  nnttl 
the  term  to  demur,  be  must  take  sudt 
diances  on  hbi  late  demurrer  being  heard  as 
the  idiort  time  before  tiw  day  of  final  Judg- 
meat  avails  bim. 

7&S.ai^-61» 


On  what  principle  can  a  ^tlnctlon  be 
made  between  defense  of  law  and  defense 
of  fact  BO  that  the  latter  may  be  foreclosed 
by  final  Judgment  and  the  former  admitted 
after  final  Judgment  A  final  Judgment  fore- 
closes everything  In  tbe  case.  All  matters  of 
law  or  fact  raised  or  that  might  have  been 
raised,  are  settled  and  merged  into  it  It 
is  too  late  for  demurrer  or  plea.  After  final 
Judgment  nothing  Is  open  to  the  unsuccess- 
ful party  hut  proceedings  under  the  statute 
for  correction  of  errors,  writ  of  error,  or 
appeal.  He  can  not  reopen  the  Judgment 
simply  by  a  demurrer  as  to  which  be  was  in 
default  long  before  tbe  judgment  became 
final.  The  snbetantiallty  of  a  final  judgment 
can  never  be  tested  by  a  demurrer  to  the 
declaration.  If  the  declaration  Is  so  defec- 
tive as  not  to  sustain  the  judgment  tbe  de- 
fendant must  show  that  on  error  or  appeal. 
The  proposition  that  after  final  Judgment 
right  to  demur,  to  plead,  or  to  take  further 
steps,  is  cut  off,  is  so  uniformly  recognized,  . 
BO  consistent  with  reason  and  principle,  that 
no  citation  of  authority  is  necessary  to  sui>- 
port  It 

If  a  demurrer  may  be  put  in  after  final 
Jndgm^t  why  may  not  a  plea  in  abatement 
be  th«i  filed  as  well?  We  have  held  that 
a  plea  In  abatement  Is  not  such  Issuable 
plea  as  will  set  aside  an  office  judgment 
since  It  does  not  go  to  the  fact  of  tbe  debt 
sought  to  be  recovered.  If  everything  is  not 
ended  by  the  final  Ju^;ment  it  it  only  fore- 
closes the  question  of  fact  and  its  standing 
Is  conditioned  on  matters  outside  of  fact, 
why  may  not  a  plea  In  abatement  be  avail- 
able even  after  the  finally  ot  the  Judgment— 
at  a  subsequent  term? 

Further,  suppose  a  demurrer,  entered  after 
final  Judgment  la  sustained  and  the  plain- 
tltr  permitted  to  amrad  his  dedanitioik 
Shall  not  the  defendant  then  be  permitted  to 
plead  to  tbe  amended  declaration?  Why  not? 
He  has  bad  no  prior  opportunity  to  do  so. 
No  such  pleading  has  been  In  the  case  befbr& 
New  matters  are  allied  by  way  of  amende 
ment  Tbe  defradant  is  not  In  d^ult  as  tc 
them.  He  could  not  answer  them  earlier 
Shall  be  not  be  given  an  opportuni^  to 
plead  to  that  for  the  first  time  presented? 
Shall  the  Judgment  be  supported  by  an 
amendmoit  of  the  dedaratlon  and  the  de- 
ftodant  d^ed  a  hearing  as  to  tbe  truth  of 
the  amendment?  If  so.  though  be  Is  sue- 
cessfnl  in  his  demurrer  tt  avails  him  nought 
Then  why  allow  it  at  all?  But  If  he  Is  gran^ 
ed  tbe  it^t  to  plead  and  an  Issue  la  made  on 
the  amended  declaration,  there  must  be  trial 
What  then  has  become  of  tbe  final  Judgment 
that  the  statute  gave?  What  bas  become  of 
the  speedy  (vwatiom  of  the  statute? 

The  oour^  as  one  of  original  Jurisdiction, 
Is  wbol^  without  power  over  a  Judgment 
that  has  become  final  under  the  fbroe  of  the 
statute.  So  held  Judge  Moncure^  as  to  a 
similar  statute.  In  Binders'  Bx'rs  v.  Burcb.  15 
Grat  (Va.)  64.  After  the  final  J^j^^j^ 
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can  take  cognizance  of  no  fnrtber  steps  in 
tbe  case  tending  to  defeat  the  Jndgmoit,  ex- 
cept imceedlngs  for  the  correction  of  error 
under  Code  1906,  ch.  184.  "All  proceedings 
tn  an  action  at  law  after  an  oUlce  Judgment 
In  favor  of  tbe  plaintiff  has  become  flnal  are 
a  nnlllt7.  or  sbonld  be  set  aside  so  as  to 
glTe  the  plaintiff  the  benefit  of  the  flnal  Judg- 
ment in  his  favor."  Qrlng  t.  Lake  Dnun- 
moQd  Canal  and  Water  Co.,  110  Va.  754,  67 
S.  B.  860. 

It  Is  elementary  that  defenses  of  law  or 
fact  mnst  come  before  flnal  Judgment 


(78  w.  Va.  tt) 

MILLS  T.  NORFOLK  &  W.  RY.  00. 

(Snioeme  Court  of  Appeals  of  West  Virginia. 
Oct  26;  181&) 

fByllabu*  hy  tlw  Court.) 

1.  RAuaoADs  {i  486*) — Fibks— Inbtbcctionb. 

In  an  action  against  a  railway  company 
for  destruction  of  property  by  fire  alleged  to 
bare  been  started  by  sparks  emitted  from  a 
locomotiTe,  it  is  error  to  instruct  the  jury  that 
tbe  presumption  of  negligence,  which  arises 
from  proof  that  the  fire  started  from  sparks  so 
emitted,  may  be  repelled  by  proof  that  the  loco- 
motive was  equipped  with  an  approved  spark 
arrester,  without  more. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  SS  1747-1756;  Dec.  Dig.  |  486.*] 

2.  Raiijioads  (I  480*)— FiBBS— Pebsumptjon 
or  Nequoence— Proof  to  Rebtjt. 

In  such  case,  the  presumption  of  negli- 
gence, which  arises  from  proof  that  sparks  from 
the  locomotive  started  tbe  fire,  can  only  be  re- 
pelled by  proof  that  the  locomotive  was  con- 
structed, equipped,  and  operated  in  a  reasonably 
safe  way  in  relation  to  danger  of  flre  therefrom. 

[Ed.  Note.— For  other  cases,  see  Raibroads, 
Cent  Dig.  tl  1700-1716,  1^;  Dec.  DigTl 
480.*] 

3.  RAILROADS    ((  454*)— NBOUOBHT  HQUIP- 

usK'F— Spabk  Abbestbb. 

It  is  not  required  tiiat  the  locomotive  be 
egnlpped  with  the  best  and  most  approved  spark 
arrester,  but  only  with  an  approved  and  rea- 
sonably safe  one. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1668-1671 ;  Dec.  Dig.  {  454.*] 

Error  to  Clrcalt  Court,  Mercer  County. 

Action  by  C.  W.  Hills  against  tbe  Norfolk 
&  Western  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed, and  new  trial  awarded. 

Hale  A  Pendleton,  of  Princeton,  for  plain- 
tiff In  error.  A.  w.  Reynolds,  of  Princeton, 
for  defendant  In  error. 


ROBINSON,  J.  Mills  sued  tbe  Norfolk  A 
Western  Railway  Company,  demanding  dam- 
ages for  loss  of  property  by  fire  alleged  to 
have  been  negligently  set  out  on  his  premises 
by  sparks  from  a  passing  locomotive.  At 
the  trial  of  the  action,  the  Jury  found  for 
dtfendant,  and  plaintiff  comes  assigning  er^ 
rors  to  his  prejudice. 

That  erroneous  Instructions  were  given  on 


behalf  of  defendant  Is  plain  from  the  record. 
That  by  th^  binding  character  they  were 
prejudldal  to  plaintiff  Is  likewise  cImt. 

[1, 2]  PlalntUTa  evidence  tended  to  estab- 
lidi  a  prima  fade  case  of  negligence  From 
his  evidence  the  Jury  were  warranted  in  be- 
lieving that  the  flre  which  destroyed  i^aln- 
tUTs  propoty  was  set  out  by  the  sparks  from 
a  passing  locomotive  of  defendant.  If  the 
jury  so  believed,  then  a  presnmptlon  of  neg- 
ligoice  on  the  part  of  defoidant  atos^  ^ihSA 
the  defendant  was  obliged  to  reptH  In  order 
to  acQUit  itself,  by  proving  that  tlie  locomo- 
tive was  properly  constructed  to  avcrid  setting 
out  flre  on  ivemlses  adjoining  the  railway  by 
being  equipped  with  an  approved  and  rea- 
sonably safe  spark  arrester,  and  that  as  a» 
constructed  and  equipped  It  was  operated  ia 
a  reasonably  safe  way  in  rda(i<m  to  dango- 
of  fire  therefrom.  Jacobs  v.  Baltimore  ft 
Ohio  RaUroad  Co.,  68  W.  Va.  618.  70  a  B. 
368 ;  Wilson  Bros.  v.  Bush,  Receiver.  70  W. 
Va.  26,  78  a  B.  69 ;  83  Cyc.  1364-1367. 

Now,  defendant  Introduced  evidence  tend- 
ing to  prove  that  the  locomotive  was  equip- 
ped with  an  approved  and  reasonably  safe 
spark  arrester,  but  it  offered  no  evidence 
tending  to  prove  operation  of  the  locomotive 
so  equipped  In  a  reasonably  safe  way.  The 
best  appliance  may  be  so  n^ligently  used  as 
to  fail  to  furnish  tbe  protection  for  which  It 
Is  Intended.  The  mere  statement  of  the  en- 
gineer that  he  had  been  running  for  seven 
years  is  not  enough.  On  this  occasion  be 
may  have  been  negligent  For  instance,  he 
may  have  bad  greater  draught  on  the  engine 
than  necessary.  Defendant,  therefore,  did 
not  fully  repel  tbe  presumption  of  negligence 
arising  from  the  evidence  offered  by  plaintiff. 
Yet  the  court  virtually  instructed  the  Jury 
that  the  use  of  an  approved  spark  arrester 
alone  would  repel  that  presumption.  It  gave 
two  binding  Instructions  to  the  effect  that 
the  Jury  should  And  for  defendant  if  they 
believed  that  such  a  spark  arrester  had  beem 
used,  without  more.  The  court  thereby  told 
the  Jury  to  find  for  defendant  notwithstand- 
ing plaintiff's  prima  fade  case  was  not  re- 
butted by  defendant  Tbe  court  thus  took 
from  plaintiff  tbe  benefit  of  bis  prima  fade 
case.  By  binding  instructions  it  directed  the 
same  to  be  rebutted  by  that  which  was  in- 
suffident  In  law  to  do  so.  Only  by  showing 
proper  construction,  equipment,  and  opera- 
tion of  the  locomotive  Is  tbe  presumption  re- 
pelled. Wilson  Bros.  v.  Bush,  Receiver,  su- 
pra. Nothing  else  will  disprove  the  presump- 
tion of  defendant's  negligence.  "In  addition 
to  exercising  care  and  precaution  In  select 
Ing  and  keeping  in  repair  the  machinery  and 
appliances  the  company  must  not  be  guilty  of 
negligence  In  operating  that  machinery,  tot 
if  it  80  negligently  operates  machinery  that 
fires  result,  It  wIU  be  liable."  3  EUlott  on 
Rallrouds,  sec.  1225.  It  was  this  prindpie 
that  the  court  bad  In  mind  when  It  used 
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tlie  term  **ooinpetent  semuW  In  Jacobs  t. 
Railroad  Co.,  supra. 

Defendant  argues  tbat  negligence  ip  oper- 
ation of  the  locomoUTe  la  not  wltbln  tbe 
averments  of  plalntilTai  declaration.  We 
find  it  otherwise.  Under  the  averment  of 
negligence  In  that  pleading  plaintiff's  prima 
tode  case  was  clearly  admissible.  When  it 
was  made  out  the  burden  was  on  defendant 

[t]  Plaintiff  says  the  court  erred  in  retua- 
Ing  three  inatmcttons  for  which  he  asked. 
We  find  the  first  two  erroneous  and  inoperly 
refoaedt  because  they  use  the  words  "best 
and  most  ap^ved"  in  relation  to  the  Und 
«f  spark  arresters  tiiat  a  railroad  company 
most  use  to  avoid  liability.  Wilson  t.  Bush, 
Receiver,  supra.  This  same  error  was  In 
tta  Instructions  given  for  defoidant  wbldl 
we  have  held  bad,  but  of  eourse  idaintlff  can 
not  complain  of  that  The  other  Inatmction 
asked  by  plaintiff  was  iffopedy  r^sed.  It 
pots  a  higher  duty  on  the  railway  company 
than  the  law  of  the  case  recognises.  We  do 
not  think  it  essoitlal  to  discuss  the  pc^nt 

The  judgment  will  be  reversed,  the  verdict 
set  aside  and  a  new  trial  awarded. 

f78  W.  Va.  81) 

WBIOHT  et  al.  r.  PITTMAM  et  aL 
(Supreme  Court  of  Appeals  of  West  Tixginia. 
Oct.  28,  18ia) 

(BvUa^  hp  fh9  Oourt.) 

1.  PABTmoR  <|  83*>—l8BUBs— Right  to  De- 
nuaif  s  Title. 

In  a  partition  enit,  the  court  may  determine 
tide  between  CQnAictisg  claimants  of  an  nndi- 
Tided  interest  in  the  land. 

[Bd.  Note.— For  other  cases,  see  Partition. 
Gent  Dig.  U  228.  220;  Dec/Dlg.  |  83.*} 

2.  Apfbai.  and  Ebbob  (i  89*)— Decisions  Ap- 
pealable—Pabtitioit. 

A  decree  rendered  in  a  partition  tait,  es- 
tablishing a  lost  deed  and  settling  a  qnestkm 
of  disputed  title,  is  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  $8  SS^-mS,  S8S,  408,  410; 
Dec.  big.  S  69.»] 

3.  Appeal  and  Ebbob  (§  871*)— Tiiai  tob 
Takiho  Appeal— Pabtition. 

Snch  decree  cannot  be  reviewed  by  this 
coart  on  an  appeal  from  a  final  decree,  taken 
more  than  a  year  alter  the  former  was  rendered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  3526-3529;  Dec.  Dig.  S 
871.*] 

4.  Partition  (J  113*)—Pabtibs— Decree  Set- 
tling Title. 

The  owner  of  an  oil  and  gas  lease,  holding 
under  conflicting  claimants  of  the  land,  and 
not  colluding  with  either,  has  the  right  of  ap- 
peal from  a  decree  settling  the  title,  when  the 
matters  Involved  in  the  appeal  relate  to  -the  ju- 
risdiction of  the  court 

Pid.  Note. — For  other  cases,  see  Partition, 
Ovnt  Dig.  H  424-489;  Dee.  IMg.  |  118.*] 

5.  Equity  (i  181*)—ANawEE— Effect. 

An  answer,  filed  after  the  term  of  court 
has  ended  at  which  an  appealable  decree  was 
rendered,  cannot  raise  an  Issue  upon  the  ques- 
tloos  determined  by  such  decree. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  I  417;  Dec  Dig.  |  181.*] 


if  the  answer 


8.  Pleadihs  (i  166*)— RxpuoAnoif— Pasti- 

TION. 

A  replication  is  unnecessai 
admits  the  allegatiois  of  the  bil 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  321,  S28 ;  Dec.  Dig.  1 165.*] 

7.  Appeal  and  Ebbob  (|  1073*)— Habmless 
Ebbob— Bill  in  Partition. 

This  court  win  not  reverse  a  decree  de- 
termining title  and  partitioning  land  for  an 
error  in  taking  the  Inll  for  confessed  as  to  a 
noaresident  defendant,  who  was  personally  serv- 
ed with  process  out  of  the  state,  when  no  sub- 
stantial injustice  is  done  to  such  nonresident 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4240-4247;  Dec  Dig.  { 
1073.*] 

8.  Apfbai.  ahd  Ebbob  (8  1043*)— Habmless 
Brbob— Appointment  of  Receivee— Notice. 

In  a  case  proper  for  a  receiver,  this  court 
will  not  reverse  a.  decree  appointing  him,  after 
be  has  performed  bis  duties,  for  fsilurs  to  give 
the  notice  regmred  by  statute. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  ||  411^^^4021 ;  Dec  Dig.  | 
1043.*] 


Appeal  from  CSrcuit  Court,  Wetzel  County. 

Suit  in  partition  by  Albert  Wright  and 
others  against  Timothy  PIttman  and  others. 
From  the  decree  the  Hope  Natural  Gas  Com- 
pany appeals.  Uodlfled  and  affirmed. 

A.  B.  Fleming,  Charles  Powell,  and  Kemble 
White,  all  of  Fairmont,  for  appellants.  Thom- 
as P.  Jacobs  and  Thayer  M.  Mclntlre,  both 
of  New  Martinsville,  for  appellees. 

WILLIAMS,  J.  Claiming  that  their  ances- 
tor Charles  P.  Oarrett,  deceased,  acquired.  In 
his  lifetime,  by  deed  from  Timothy  Pittman, 
Jacob  Pittman,  and  Isaac  Pittman  8  undi- 
vided tenths  of  214  acres  of  land  of  which 
their  father,  Ellas  Pittman.  died  seised, 
which  deed,  It  is  alleged,  was  duly  made  and 
delivered,  bat  was  never  recorded  and  la  now 
lost  the  heirs  of  said  Charles  P.  Garrett 
have  brought  this  suit  for  a  partition  of 
36%  acres  of  land.  It  being  that  part  of  the 
214  acres  which  was  assigned  to  Rebecca 
Pittman,  widow  of  Ellas  Pittman,  deceased, 
as  her  dower,  to  have  the  lost  deed  restored, 
as  a  muniment  of  their  title,  and  for  an  ac* 
counting  of  plaintifrs'  allied  share  of  the 
gas  rental  and  royalty  olL 

There  are  a  produ<dng  oil  well  and  a  pro- 
ducing gas  well  on  the  land;  the  former  being 
owned  by  'Hervey  and  McNanght,  and  the  lat- 
ter by  the  Hope  Natural  Gas  Company,  Their 
respective  rights  therein  are  admitted  in  the 
bill.  The  Hope  Natural  Gas  Company,  claim- 
ing to  be  the  owner  of  the  gas  well  under 
separate  leases  from  the  adverse  claimants  of 
the  aforesaid  three  undivided  tenths  of  land, 
has  refused  to  account  to  plaintifFs  for  the 
annual  rentals  therefor,  and  the  Eureka  Pipe 
Line  Company  has  likewise  refused  to  turn 
over  to  them  the  three-tenths  of  the  royalty 
oil  in  its  pipe  lines,  until  the  title  to  said 
three-tenths  of  the  land  Is  settled  between  the 
Garrett  heirs  and  the  three  aforenamed  Pitt- 
mans.  Therefore  the  aboreaiamed'Compani 
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were  made  parties,  and  the  bill  prays  tor 
an  accoonUng  against  them.  On  the  2d  Jane, 
1910,  the  chancellor  heard  the  cause  npon  bill 
taken  for  confessed  as  to  all  the  adult  de- 
fendants, and  determined  the  question  of 
title  to  the  said  three-tenths  of  the  land  in 
favor  of  plaintiffs,  and  restored  the  lost,  deed 
by  glrlng  his  decree  the  effect  of  a  deed,  and 
directing  its  recordation  in  the  county  court 
clerk's  offiice.  By  decrees  made  at  subseqaent 
terms  of  court  partition  was  made  of  the 
land,  except  the  oil  and  gas,  by  a  sale  thereof 
and  the  ascertainment  of  each  co-owner's 
share  In  the  proceeds ;  it  having  been  found 
that  partition  In  kind  could  not  be  made  with, 
out  detriment  to  the  interest  of  all  parties 
concerned.  Division  was  also  accordingly 
made  of  the  accumulated  royalty  oil  and  gas 
rentals,  and  provision  made  for  the  payment 
of  future  rentals  and  the  delivery  of  royalty 
oils  to  the  parties  according  to  their  several 
biterests,  which  the  decree  determined. 

The  Hope  Natural  Gas  Company  was  grant- 
ed this  appeal  to  all  those  decrees,  about 
seven  In  number.  It  does  not  deny  Its  lia- 
bility to  account  to  plaintiffs,  if  they  are  the 
true  owners  of  the  three-tenths  of  the  laud. 
But  it  insists  that  the  chancellor  did  not  ac- 
qalre  Jurisdiction  to  pronounce  the  decrees 
complained  of,  for  want  of  sufficient  allega- 
tions In  the  bill,  and  for  lack  of  jurisdiction 
over  the  persons  of  Timothy  Pittman  and 
Mllly  C,  hla  wife,  who  were  personally  serv- 
ed with  process  In  the  state  of  Ohio,  where 
they  then  resided.  Jurisdiction  Is  necessary 
to  give  validity  to  Judicial  proceedli^ ;  and, 
If  there  was  lack  of  jurisdiction  to  pronounce 
the  decrees  complained  of,  they  are  vtAd,  and 
appellant,  having  such  Interest  as  entities 
it  to  have  the  disputed  title  to  the  land  set- 
tied,  before  It  could  properly  be  compelled 
to  pay  rental  to  either  of  the  adverse  claim- 
ants, has  a  right  to  appeal  therefrom  for  its 
own  protection.  Its  right  of  api)eal  Is  analo- 
goos  to  what  It  would  have  been  If  It  had 
filed  a  bin  of  Interpleader,  calling  upon  the 
adverse  claimants  of  the  land  to  litigate  their 
respective  claims. 

The  Eureka  Pipe  Line  Company  and  the 
Hope  Natural  Gas  Company  are  the  only 
parties  that  appeared  to  the  bill.  They  ap- 
peared on  the  4tb  of  May,  1910,  at  a  regular 
term,  and  demurred  to  the  bill,  assigning 
nothing  in  support  thereof.  Plaintiffs  joined 
In  the  demurrer,  and  the  Issue  of  law  thereon 
was  heard  on  the  1st  of  June,  1910,  and  the 
demurrer  overruled.  Demurrants  were  given 
until  the  next  day  to  answer;  and,  failing  to 
answer,  the  cause  was  heard  on  the  2d  of 
June,  1910,  upon  bill  taken  for  confessed  as 
to  all  of  the  adult  defendants,  and  upon  the 
answers  of  the  guardian  ad  litem  of  the  in- 
fant defendants,  and  a  decree  entered,  find- 
ing that  the  three  aforesaid  Plttmans  had 
conveyed  their  undivided  three-tenths  inter- 
est in  all  of  the  land  of  whl<di  their  father 
had  died  seised,  by  deed  made  and  delivered 
to  Charles  P.  Garrett,  plalntiffB'  ancestor,  in 


1877,  and  further  finding  that  said  deed  was 
lost  and  was  never  recorded.  The  decree 
also  restored  said  lost  deed  in  the  manner 
above  stated,  and  canceled  two  deeds,  one 
executed  by  Isaac  W.  Pittman  and  wife  to  J. 
A.  Pittman.  and  another  by  said  J.  A.  Pitt- 
man and  wife  to  Sarah  A.  Pittman  the  wife 
of  Isaac  W.  Pittman,  for  the  undivided  one- 
tenth  interest  in  said  86%  acres  of  land. 

[1-3,  7]  Appellant  insists  that  It  was  error 
to  take  the  bill  for  confessed  as  to  Timothy 
Pittman  and  his  wife,  who  were  residents  of 
the  state  of  Ohio,  and  had  been  personally 
served  with  process  In  that  state.  True  It  was 
error,  but  the  decree  adjudicating  title  to  the 
land  and  restoring  the  lost  deed  la  appealable, 
and  no  appeal  was  takiea  therefrom  for  more 
than  a  year.  The  appeal  as  to  It  will  have  to 
be  dismissed  as  having  been  improvidently 
awarded.  The  time  of  appeal  is  now  limited 
to  one  year  instead  of  two,  as  formerly.  Acts 
1909,  c.  40.  Moreover,  the  error  does  not  re- 
late to  Jurisdiction.  The  location  of  the  land 
and  the  subject-mattw  of  the  suit  gave  the 
court  jurisdiction  to  pronounce  the  decree. 
The  nonresldency  of-  Timothy  Pittman  and 
wife  could  not  defeat  Jurisdiction.  So  far  as 
it  relates  to  restoring  the  lost  deed,  the  suit 
was  in  its  nature  in  rem,  and  the  location  of 
the  land  gave  the  -drcnit  conrt  of  Wetzd 
county  Jurisdiction  to  pass  on  questions  af- 
fecting the  title.  Teimant^s  Helra  v.  Fretts. 
67  W.  Ta.  669,  68  S.  R  S87,  29  U  a  A.  (N. 
S.)  82S,  140  Am.  St  Bep.  979.  Error  In  tak- 
ing a  bill  for  confessed  as  tt»  a  nonreiddent 
personally  served  oat  of  the  state;  Instead  of 
hearing  the  cause,  as  to  snch  nonresldeat, 
npon  order  of  puUlcatlon  completed,  la  not 
Jurisdictional  error.  The  snit  was  primarily 
tor  partition,  and  tlie  court  bad  the  rl^t  to 
setUe  the  question  of  titie  to  the  land,  and 
rights  to  the  royalty  oH  and  gas  well  rentals, 
as  inddent  thereto.  Section  1,  c.  79,  Code 
1906;  Davis  V.  Settie,  43  W.  Va.  17,  26  S.  E. 
857 ;  Irvln  v.  Stover,  67  W.  Va.  856,  67  S.  E. 
1119.  Moreover,  the  decree  Is  a  default  de- 
cree, and  no  application  was  made  to  the 
court  below  to  have  it  corrected.  This  is  an 
additional  reason  why  the  appeal,  as  to  the 
decree  of  June  2,  1910,  will  have  to  be  dis- 
missed. Secticm  S,  c  184,  Code.  All  the  mat- 
ters, respecting  which  relief  was  giv^  were 
well  pleaded,  and  there  was  no  lack  of  Juris- 
diction In  the  conrt  to  pronounce  any  ot  the 
decrees  complained  of. 

[i]  At  a  special  term  of  the  court  held  on 
the  Sth  of  July,  1910,  the  Hc^  Natural  Gas 
Company  and  the  Eureka  Pipe  line  Company 
were  permitted  to  file  their  answers  and  de- 
murrers to  the  blU.  Those  answers  came  too 
late  to  raise  an  issue  concerning  any  of  the 
matters  determined  by  the  decree  of  June  2d. 
The  term  of  court  at  which  that  decree  had 
been  entered  had  adjourned,  and  the  appeal- 
able matter,  thereby  determined  was  no  lon- 
ger controvertible.  Snch  matt^  was  m>  lon- 
ger in  me  breast  i5>5,t^t^(^^Ogle 
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[I]  It  la  Insisted  that  It  was  error  to  ap- 
point a  ^edal  recelw  to  take  charge  of  the 
royalty  oil  and  gaa  ratals,  without  notice 
to  the  partleB,  as  required  by  section  28, 
c  183,  of  the  Oode.  Grantliis  that  It  was 
error,  this  court  will  not  now  rererse  for 
each  error  alone.  It  only  relates  to  proce- 
dure; and,  seeing  that  the  case  Is  one  In 
which  It  was  proper  to  appoint  a  recetver, 
and  that  he  has  performed  his  duties  In  the 
manner  required  by  the  decree  appointing 
talm,  Boch  decree  will  not  be  reversed  for  fail- 
ure to  give  notice  of  application  for  a  re* 
celw.  TbB  Hope  Natural  Gas  Oompany  was 
required  to  turn  over  to  the  special  recelrer 
the  gas  rmtala  In  its  hands,  less  the  one- 
fifth  thereof  which  the  decree  found  to  be- 
long to  it,  and  the  SnrdEa  Pipe  Line  Com- 
pany to  torn  over  to  him  all  the  royalty  oil 
in  its  possession  belonging  to  the  owners  of 
the  royalty  Interests,  the  amount  of  which 
was  ascertained  to  be  S26  barrels,  ^ils  the 
q^edal  recover  was  directed  by  the  decree 
to  sell.  The  Hope  Natural  Oas  Oompany  ap- 
pears to  be  tiie  owner  ot  a  one-flfth  of  the 
royalty  oU,  as  well  as  one-flfth  of  Oie  gas 
rentals,  and  it  ia  InslBted  tiiat  the  decree 
of  distrlhutton,  made  on  the  26th  day  of 
Ifoy,  X911,  is  erroneous,  in  that  it  tails  to 
direct  tile  special  ree^ver  to  pay  over  .to  it 
ito  share  at  the  proceeds  of  royalty  olL 
The  proceeds  Qiereof  amounted  to  9^.78  at 
Uiat  time,  and  was  properly  taxed  with  Its 
proportion  of  the  costo  of  suit  It,  therefore, 
appears  Qiat  appellantfs  pecuniary  interest, 
b^g  the  one-flfth,  Is  less  than  $100;  More- 
orer,  it  appears  to  be  an  error  of  record, 
whidi  could  have  been  corrected  by  the  <»urt 
below,  l>ecanse  plalntltW  bUl  admits  that 
appellant  Is  a  one-flfth  Joint  owner  In  the 
royalty  oil,  as  well  as  a  like  owner  lo  the 
gas  rentals.  The  decree  also  recognizes  Its 
Interest  in  the  royalty  oil,  but  does  not  ex- 
pressly direct  the  receiTer  to  i>ay  it  over  to 
it.  This  is  not  an  error  calling  for  reversal, 
but  Is  one  which  can  be  corrected  here. 

[I]  It  is  Insisted  that  It  was  error  to  hear 
the  cause  without  replication  to  appellant's 
answer,  no  proof  having  been  taken.  No  rep- 
llcatloD  was  necessary.  The  only  averments 
in  the  bill,  concerning  which  it  could  be  said 
the  answer  raised  an  Issue,  were  in  rela- 
tion to  those  matters  that  had  been  determin- 
ed by  the  appealable  decree,  rend^d  June 
2,  1910,  upon  bill  taken  for  confessed.  The 
answer  came  too  late  to  make  an  Issue  as 
to  them ;  and  it  did  not  controvert,  bnt  ex- 
pressdy  admitted,  all  other  material  allega- 
tions In  the  bill.  The  failure  to  reply  Is  an 
admission  of  the  truth  of  the  answer.  But 
tiie  answer  in  tbla  case  did  not  deny,  bnt 
admitted,  the  tmth  of  the  only  allegations 
of  the  bill  which  defendant  could,  at  that 
time,  have  denied;  and  a  rQ)Ucatlon  was 
therefore  wholly  unnecessary. 

[4]  It  is  said  that  W.  E.  Lemasters,  who  Is 


Interested  in  Qie  oU  and  gas  royalties,  was 
not  made  a  party  to  the  suit.  But  we  find 
that  he  Is  a  party  plaintiff,  by  the  name  of 
E.  H.  Lemasteia.  Bis  correct  name,  W.  E. 
Lemasters,  appears  in  the  bill,  and  in  the 
decree  distributing  gas  rentals  and  proceeds 
of  royalty  oil,  in  which  be  Is  given  a  life 
Interest  in  the  one-sixth. 

Oroas-asalgning  error  In  brief,  Timothy 
Plttman  and  MlUy  a  Pittman,  his  wife,  in- 
sist that  It  was  error  to  take  tlie  bUl  fbr 
confessed  as  to  them;  they  being  nonreri- 
dento  and  personally  served  with  summons 
in  a  foreign  state.  This  was  error,  bnt  not  . 
an  etror  affecting  jurisdiction.  The  court 
bad  Jnrisdlctlrai  to '  enter  the  decree  which 
It  did  wter,  upon  order  of  publicatimi  exe- 
cuted ;  and  personal  service  out  of  ttie  state 
Is  made  the  equivalent  ttiereof.  Moreover, 
abdication  should  have  been  first  made  to 
the  court  below  to  have  the  error  corrected. 
Section  S,  c.  184.  Code. 

Ttte  decree  of  May  20,  1811,  makli^  dis- 
tribution of  the  proceeds  of  (dl  and  gas  ren- 
tals, wHl  be  corrected,  directing  the  special 
receiver  to  pay  to  die  Hope  Natural  Gas 
Company  Ite  one-flfth  of  the  proceeds  of  sale 
of  n^alty  oil.  after  dedubtii^;  from  said  <me- 
flfth  Ite  pr<^rtlon  of  the  coste  provided 
for  in  the  deoree;  and,  as  ao  corrected  and 
modifled,  it  and  all  otbet  decrees  appealed 
from  wUl  be  afilrmed,  with  coeta  to  appel- 
lees. 


m  W.  Tk.  88) 

HABTMTBB  ct  sL  T.  B7ERLT  et  aL 

(Supwne  Court  of  Appeals  of  West  ^rginia. 
Oct  28,  1918.) 

fthflMmt  l9  iht  OomtJ 

1.  Apfea£  ahd  BaaoB  Q  1068*)— Hi«ifr«w 

BbBOB— iHBTBVOnONB.  ' 

'Where  under  the  case  as  presented,  as  a 
matter  of  law  the  judement  could  only  be  that 
which  has  been  entered,  the  appellate  court  will 
not  reverse  for  errors  in  instmctions  to  the 
Jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  4225-&28,  4230;  Dec. 

Dig.  I  loea*] 

2.  Enonam  (S  12*)— Tnu  of  pLanmrr— 

CONSTBUCTZOH  OT  DKBD  — OtHKB  IRSTBU- 
MBNTS. 

In  ejectment,  the  plaintiff  can  not  extend 
the  description  la  his  deed  hy  reference  to  a 
patent  or  other  paper  not  referred  to  or  adopt- 
ed for  description  in  the  deed. 

[Bd.  Note.— For  other  cues,  see  Ejectnoit 
Cent  Dig.  11  47-66;  Dea  Dig.  {  12.*] 

8.  Bvn»BKGa  (|  890*)— Pabol  Evidbivob— Ooh- 
BiBuonoK  or  Dbbds— Bxtbinhic  Evidbhce. 
Description  of  land  In  a  deed,  free  and 
clear  from  ambiguity,  cannot  be  varied,  con- 
trolled or  contradictM  by  parol  or  extrlnsie  ev- 
idence. It  is  condnsive  as  to  what  land  is  In- 
tended to  be  conveyed  by  the  deed. 

[Ed.  Note.— For  other  cases,  see  Drldence, 

Cent.  Dig.  SS  1723-1728 ;  Dec.  Dig. 

8  390.*1 
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Error  to  drealt  Court,  Preston  County. 

Ejectment  by  Christian  Hartmyer  And  oth- 
ers against  John  I*.  Everly  and  otiiers.  Judg- 
meat  for  defendants,  and  plaintiffs  brtns  er- 
ror. Affirmed. 

P.  J.  Crogan  and  Hughes  &  Caile7i  ^  of 
Klngwood,  for  plaintiffs  In  error.  I^Mcelle 
ft  Stewart,  of  Hoisantown,  for  deffendiuita 
in  error. 

ROBINSON,  J.  [1]  The  action  la  ejects 
ment  The  Jury  found  for  defendants,  and 
judgment  followed  accordingly.  If  the  the> 
oty  of  the  case  advanced  by  plaintiffs  was 
sound,  seTetat  Instructions  given  to  the  Jury 
over  the  objection  of  plaintiffs  would  be  so 
erroneous  and  prejudicial  as  to  warrant  the 
reversal  which  they  seek.  But  we  find  that 
theory  not  supported  by  the  record.  Plain- 
tiffs proved  no  title  to  the  land  In  contro- 
versy. In  no  event  conld  they  recover. 
Though  Instructions  to  the  jury  were  errone- 
ous, yet,  since  no  other  Judgment  than  the 
one  entered  could  have  been  rightly  given, 
plaintiffs  are  not  prejudiced.  Reilly  v.  Nlcoll, 
72  W.  Va.  189,  77  S.  E.  897.  If  a  verdict 
had  been  returned  for  plaintiffs,  It  could 
not  have  stood.  As  a  matter  of  law,  they 
could  not  recover  without  showing  title  in 
thonselves. 

Plaintiffs  argue  the  error  In  Instructions  on 
the  assumption  that  their  evidence  tended  to 
prove  a  case.  The  case  should  never  have 
been  submitted  to  the  Jury.  In  any  event, 
defendants  were  entitled  to  the  Judgment 
which  was  entered  In  their  favor.  In  this 
opinion,  we  need  only  to  discuss  the  total 
Insufficiency  of  plalatifftf  evldoioe  to  make 
any  case  at  all. 

That  a  plaintiff  In  ejectment  must  ordi- 
narily recover  on  the  strength  of  his  own 
title  la  elementary.  That  In  this  case  the 
burden  was  on  plaintiffs  to  show  paper  title 
to  the  land  sought  to  be  recovered,  counsel 
will  no  doubt  concede.  It  is  quite  true  that 
title  by  adverse  possession  will  suffice  for  re- 
covery in  ejectment  But  here  plaintiffs 
rested  not  on  actual  possession  by  enclosure 
or  direct  occupancy  of  the  land  In  contro- 
versy. No  evidence  offered  tended  to  prove 
such  actual  possession  by  them.  They  sought 
to  hold  the  land  as  within  the  bounds  of 
their  title  papers. 

The  land  In  ccmtroversy  is  a  small  parcel 
of  about  ten  acres,  lying  between  tracts  of 
land  which  unquestiODably  belong  to  plain- 
tiffs and  defendants  respectively.  Plaintiffs 
say  that  it  is  within  the  proper  bounds  of 
their  land;  defendants  say  It  is  not  within 
the  bounds  of  plaintiffs'  land,  but  that  bow- 
ever  this  may  be  they  have  title  by  long  ad- 
verse possession.  As  to  whether  the  last 
mentioned  claim  of  defendants  is  well  found- 
ed we  have  no  concern,  under  the  case  as  it 
presents  itself  for  decision.  Since  plaintiffs 
have  proved  no  title  to  the  parcel.  It  matten 
not  to  whom  the  same  actually  belongs 


The  boundary  of  land  which  plaintiffs  say 
embraces  the  parcel  in  controversy  came  to 
them  and  a  brother  of  theirs  fay  descent  from 
their  father.  The  brother,  before  the  Instlta- 
tlon  of  this  suit,  conveyed  his  interest  to 
one  of  the  plaintiffs.  To  the  ancestor,  Wil- 
liam Hartmyer,  the  boundary  was  conveyed 
by  William  Hagans,  the  deed  containing  a  de- 
scription by  specific  metes  and  bounds,  call- 
ing for  one  hundred  and  eighty-nine  and  one- 
quarter  acres,  more  or  less,  and  redtlDg  that 
the  land  conveyed  is  the  same  that  was  con- 
veyed to  William  Hagans  by  Brown  and  Hag- 
ans, commissioners,  by  deed  of  record.  To 
William  Hagans  It  had  been  conveyed  by 
Brown  and  Hagana^  special  commlsidonas 
in  a  chancery  suit,  the  deed  containing  a  de- 
scription exactly  the  same  definite  metes 
and  bounds  and  calling  for  the  same  number 
of  acree  as  the  inetea  and  bounds  and  num- 
ber of  acres  given  In  ttie  oQier  deed  to  which 
we  have  referred.  This  deed  of  the  special 
comndssioners  Bbowa  that  thegr  convoyed  the 
land  pnrsnant  to  a  decree  to  fulfil  certain 
contracts  for  the  aale  of  land  made  by  Har^ 
risoD  and  Ellaha  M.  Hagans,  then  deceased, 
and  that  the  conveyance  was  npmi  a  contract 
for  the  sale  ct  the  land  therein  meotioned 
made  by  Harrison  and  EBisha  M.  Hagans  to 
one  Thomas  J.  OolUns,  who  had  assigned  his 
rlfi^t  therennder  to  the  grantee,  WUUam 
Hagans.  The  deed  redtes  that  the  tract 
therd>y  conveyed  is  <me  that  had  been  ocm- 
tracted  to  Collins.  And,  as  we  have  said, 
it  specifically  describes  the  tract  by  metes  and 
bounds,  and  gives  its  acreage  as  one  hundred 
and  eighty-nine  and  one-quarter. 

Now,  plaintiffs  introduced  these  two  deeds 
in  the  chain  of  their  Other's  title,  but  con- 
ceded that  the  calls  as  given  in  theon,  which 
we  may  iterate  were  the  same  in  each  deed, 
would  not  take  In  the  small  parcel  In  dispute. 
But  they  claimed  that  these  deeds  contained 
mistalies  In  the  specific  descriptions  which 
they  uttered,  and  they  sought  to  amend  the 
same  by  reference  to  a  writtai  contract  for 
the  sale  of  the  land  made  by  Harrison  and 
Ellsha  M.  Hagans  to  Collins.  The  court  per- 
mitted the  introduction  of  that  contract  The 
description  of  the  laud  given  in  It  Is  brief 
and  general.  It  is  for  two  tracts  of  land. 
In  a  locality  named,  "the  one  tract  known 
as  the  I)aw  Tract,  and  the  other  lying  ad- 
joining it  on  the  south ;  supposed  to  contain 
In  the  aggregate,  two  hundred  and  twenty 
acres."  Then  plaintiffs  Introduced  a  patent 
from  the  Commonwealth  of  Virginia  to  Wil- 
liam Faw,  dated  Aug.  11,  1783,  containing  a 
description  by  metes  and  bounds  of  a  tract 
of  land  In  the  same  locality.  Plaintiffs  claim- 
ed that  the  deeds  were  meant  to  contain  the 
same  descriptl<m  as  that  given  In  the  patent, 
and  that  the  deeds  so  read  would  embrace 
the  parcel  in  dispute.  The  trial  court  evi- 
dently adopted  such  a  theory,  and  ponultted 
plaintiffs  to  rely  upon  the  deeds  as  amended 
in  description  byclgW^  j?A$f^  C9tl^  bSpers 
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mafee  the  only  showing  of  title  that  plain- 
tiffs presented,  other  than  the  admission  tiy 
all  parties  at  the  beginning  of  the  trial  that 
their  respectlTe  titles  would  nm  back  to  a 
common  source. 

[2]  The  deeds  spoke  for  themaeWes.  They 
could  not  be  changed  by  the  patent  Those 
deeds  contained  Independoit  particular  de- 
scription of  the  land  and  in  no  way  adopted 
or  referred  to  the  patent  in  aid  of  the  par^ 
ticniar  description  which  they  contained. 
True,  the  deed  of  the  special  commissioners 
recited  tliat  it  was  made  to  carry  out  a  con- 
tract for  the  sale  of  land  made  by  Harrison 
anA  Ellaba  M.  Hagans  to  Collins,  but  it  by 
no  means  referred  to  the  contract  for  a  de- 
scription of  the  land  conveyed.  It.  did  not 
even  say  that  the  contract  was  a  written 
one.  It  gave  its  own  description  of  the  land 
the  contract  should  cover,  and  that  descrip- 
tion was  de'Qnlte  and  particular  by  metes 
and  bounds.  If  the  contract  had  been  re- 
ferred to  for  furtha  description,  the  partlca- 
lar  description  in  the  deed  wonld  prevail 
om  it;  tor,  as  we  have  seen,  it  contained 
only  the  most  gen«al  terms  of  descriptton. 
It  does  say  that  one  of  the  tracts  sold  by  it 
Is  the  Faw  Tract,  bnt  it  does  not  refer  to 
any  patent  for  a  deecrU>tion  of  the  tract 
The  tract  could  be  called  the  Faw  Tract  as 
It  was  and  stlU  not  be  all  the  land  originally 
patented  there  to  WUllam  Vhw.  How  often 
do  tracts  of  land  called  by  a  genwal  name 
like  tills  lose  a  part  by  conveyance  and  still 
T^aln  the  name) 

tS]  A  court  itself  in  a  <Aanoery  salt  carry- 
ing out  this  contract  for  die  sale  of  land  evi- 
dently ascertained  the  spedflc  boundary  the 
contract  embraced  and  caused  the  same  to 
be  ctmveyed  by  special  commlsstoners  In  ful- 
fillment thereof  to  WlUam  Hagans  as  the 
assignee  of  OoUlns.  William  Hagans  as 
siuih  as^gnee  by  his  acceptance  of  the  deed 
gave  practical  construction  to  the  meaning  of 
the  contract  as  to  the  particular  boundary  in- 
tended by  Its  general  description.  How  can 
we  say  that  he  meant  the  description  to  be 
different  or  that  a  mistake  was  made  by  the 
court  or  its  duly  appointed  spe<dal  commls- 
sloners  in  ascertaining  what  should  be  con- 
veyed by  the  contract?  William  Hagans 
seems  to  have  been  satisfied  that  the  descrip- 
tion in  the  deed  to  him  embraced  all  that  he 
was  entttied  to  as  bolder  of  the  contract 
though  the  deed  called  for  a  much  smaller 
number  of  acres.  He  was  bound  to  know 
Just  what  the  description  in  the  deed  to  him 
embraced.  So  was  the  ancestor  of  plaintiffs 
when  he  took  a  conveyance  from  William 
Hagans  by  the  same  metes  and  bounds. 
There  is  nothing  referred  to  In  either  deed 


which  will  control  or  change  the  same  par- 
ticular description  given  In  each.  The  calls 
in  the  pat^t  or  the  patent  itself,  was  not 
resorted  to  in  the  contract  for  description  of 
the  land.  The  contract  was  not  resorted  to 
in  either  of  Uie  deeds  for  description.  In 
none  of  the  papers  was  the  patent  referred 
to  In  any  way.  The  parties  plainly  were  not 
conveying  by  the  patent  but  by  clear  de- 
scription independent  therefrom,  written  into 
and  adopted  by  their  deeds.  Then  from 
these  papers  what  speaks  any  Intention  of 
the  parties  to  convey  what  the  Faw  patent 
had  conveyed?  There  Is  clearly  no  ambigu- 
ity In  the  deeds.  Looking  to  them,  we  find 
them  certain  as  to  meaning  in  the  descrip- 
tion of  the  land.  Not  a  single  term  Indicates 
that  they  were  meant  to  conv^  the  land  by 
the  description  In  the  patent  Tbey  cannot 
be  changed  by  the  assumption  that  they  are 
wrong,  nor  by  extrinsic  evidence  when  they 
are  nnamblgnons.  No  part  of  the  descrip- 
tion In  them  is  inconsistent  with  aiiy  other 
part  Where  a  part  of  the  description  in  a 
deed  is  inctmslstent  witii  the  ronainli^r  part 
and  tiras  shown  to  be  erroneous.  It  may  be 
rejected;  or,  when  the  description  given  is 
uncertain  and  amUgnou^  parol  or  extrinsic 
evld«ice  wlU  btf  admitted  to  show  to  what 
it  truly  andies.  But  where  tonns  are  used 
in  a  description  which  are  dear  and  intelli- 
^ble^  the  court  will  put  a  omstruction  upon 
those  terms,  and  parol  or  extrinsic  evidence 
will  not  be  admissible  to  control  the  legal  ef- 
fect of  Budi  description.  X>evlln  on  Real 
Property  and  Deeds,  sec.  1042 ;  Bond  v.  Fay, 
12  Allen*  (Mass.) .  86.  Phiintllb  couM  not 
change  the  terms  of  tiielr  deeds  by  extrinsic 
evidence,  as  they  were  permitted  to  under- 
take to  da  They  could  not,  in  ejectment 
reform  the  deed  by  which  they  held  their 
land,  so  as  to  take  In  the  parc^  sought  to 
be  recovered.  This  case  la  controlled  by  a 
well  known  general  rule  vrhlch  has  been  con- 
cisely stated  as  follows:  "Where  the  de- 
scrijition  in  a  deed  of  the  premises  intended 
to  be  conv^ed  is  (dear  and  tree  from  am- 
bigoity,  it  cannot  be  varied,  controlled,  or 
contradicted  by  parol  or  extrinsic  evidence. 
In  such  case  the  deed  must  be  held  to  be 
conduslve  evidence  as  to  what  land  is  intend- 
ed by  the  grantor  to  be  conveyed,  the  quan- 
tity of  land,  and  likewise  the  conclusive  evi- 
dence of  his  intention  to  include  In  or  ex- 
clude from  the  instrument  particular  land." 
17  Oyc  616. 

Plaintiffs*  evidence  did  not  appreciably 
tend  to  make  a  c&ae.  The  Jury  having  reach- 
ed the  verdict  that  the  court  should  have 
directed,  the  Judgment  entered  thweon  will 
be  affirmed. 
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(S.a 


(M  s.  a  i«) 

BfABION  COmfTT  LUUBBB  CO.  T. 
HODGES. 

(Snpnmt  CSoart  of  Soath  Carolina.    Not.  10, 

1»13.) 

1.  Deeds  (I  138*)— "Exceptioh"  ahd  "Rbs- 

■BVATIOIT"— CoirBTBUOTIOR  AND  OPEBATIOH. 

While  there  Is  a  well-defined  and  estab- 
lished difference  between  an  exception  and  a 
reservation  in  a  deed,  the  use  of  the  word  "ex- 
ception" or  "reservation**  will  not  control  tha 
manifest  Intention,  as  they  are  ofttti  nsed  Intnv. 
diongeably  and  arnoaynioDsly. 

[Ed.  Note.— For  other  casea,  see  Deeds,  Cent 
Dir.  i  466;  Dec.  Dir.  I  ia8> 

For  other  deflnitlonB,  see  Words  and  Phxasai, 
ToL  3.  pp.  2538-2544;  toL  8,  p.  7656;  i^Tf, 
V9.  6140-6144;   vol,  8,  p.  ffST.] 

2.  Loos  AiTD  LoooiNo  (1 3*)— Saieb  or  Stand- 
ing TncBBR— Exception  ob  Rkskrvation. 

Under  a  deed  conveyiuff  the  atanding  tim- 
ber on  a  plantatioii  of  1,112  acres  except  snch 
as  might  be  necessary  for  plantation  ose,  rails, 
wood,  and  board,  enough  amber  should  be  left 
to  supply  both  the  present  and  future  needs 
of  the  plantation,  and  the  grantor's  light  to 
timber  was  not  limited  to  a  right  to  cat  timber 
for  plantation  uses  nntil  die  timber  was  re- 
moved by  the  grantee,  especially  where  it  ap- 
peared that  the  method  of  cutting  and  removing 
timber  adopted  by  lumber  companies  almost 
InTariahly,  If  not  necessarily,  left  scattered 
saw  timber  snfficlent  to  supply  the  ordinary  de- 
mands of  a  plantation. 

[Ed.  Note.— For  other  cases,  sea ,  Logs  and 
Logging,  Cent  Dig.  H  6-12;  l)ec.  Dig.  |  8.*] 

8.  Loos  and  Loooino  (1 8*>— Saus  or  Stand- 
ufo  TufBBB— Exception  ob  Rbsbbvatioh. 
Under  a  deed  granting  the  standing  timber 
on  a  plantation  except  such  as  might  be  neces- 
sary for  plantation  use,  no  particular  body 
of  timber  was  excepted  or  reserved,  and  the 
grantor  coold  not  set  aside  a  tract  of  timber 
and  exclude  the  grantee  therefrom  unless  such 
tract  with  all  other  ancut  timber  was  necessary 
to  satisfy  the  exception. 

[Ed.  Note. — For  other  cases,  aee  Logs  and 
Logging,  Cent  Dig.  »  6-12 ;  Dec  Dig.  f  8.*] 

4.  Loos  AND  Loooino  (S  3*) — Sales  or  Stand- 
iiTO  TiMBEB— Exception  ob  Bbsebvation. 

Under  a  deed  conveying  the  standing  tim- 
ber on  a  plantation  of  1,112  acres,  350  of  which 
were  then  In  cultivation,  except  each  as  might 
be  necessary  for  plantation  use,  only  so  much 
timber  was  reserved  as  was  necessary  for  the 
needs  of  the  plantation  as  it  then  euated,  al- 
though the  grantor  thereafter  increased  its 
needs  by  bringing  additional  land  into  cnltiva- 
tion. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  |i  fr-12rDec  Dig.  |  8.*] 

5.  Loos  and  LooaiHO  a  8*)— Sau  or  Tat- 
BBS  — Rbsebtatioh  — Pluitation  Uan  — 
Evidence. 

In  an  action  between  the  nantor  and 
grantee  of  standing  timber  on  a  ^ntation  of 
1,112  acres,  850  of  which  were  in  cultivation, 
except  such  as  might  be  necessary  for  plantation 
use,  evidence  on  an  application  for  a  temporary 
Injuncdoa  Md  to  show  that  a  tract  of  04  acres 
of  timber  from  which  the  grantor  had  excloded 
the  grantee  was  not  necessary  for  plantation 
uses. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {S  6-12 ;  Dec.  Dig.  |  3,*] 

6.  Appeai.  and  Ebbob  (|  1180*)— BxviBaAL 
Without  Pbbjudxox. 

A  deed  conveying  standing  timber  excepted 
such  as  might  be  necessary  for  plantation  nse. 
The  grantee  construed  this  to  mean  that  it 


might  remove  all  of  the  timber  and  that  the 
grantor  coold  only  nse  timber  for  plantation 
use  until  it  had  lo  zemored  It  and  refassd  to 
agree  to  leave  any  timbw.    Tbt  grantor  set 

apart  a  tract  of  umber  and  forcibly  excluded 
the  grantee  therefrom.  The  grantee  obtained 
a  temporary  Injunction  against  interference 
with  the  removal  of  the  timber  which  was  dts- 
Bolved,  and  both  parties  were  enjoined  fnmi 
cutting  timber  pending  the  suit  The  evidence 
showed  that  the  tract  set  apart  was  not  neces- 
sary for  plantation  tiaes.  Held  that  eadi  party 
banng  ndaconceived  his  own  as  well  as  his  op? 

Enent's  rights,  the  reversal  of  the  order  grant- 
S  snch  injunction  would  be  without  prejodios 
to  the  respective  rights  of  the  parties  as  ujodl- 
cated  by  the  Supreme  Court 

[Ed.  Note.— For  other  eases;  see  Amwal  and 
Error,  Cent  Dig.  H  4626-4681.  46nSri 
Dec  Dig.  f  1180.^] 

7.  iNJUNcnoH  (1 182*)— mcpoBABT  iNnmo- 

TioN— Scope. 

In  an  action  between  the  grantor  and  gran- 
tee of  standing  timber,  except  such  as  might 
be  necessary  for  plantation  use,  in  which  both 
parties  were  enjoined  from  cutting  timber  pend- 
ing the  suit  the  injunction  improperly  res  train- 
ed the  grantee  from  removing  tmiber  already 
cut,  even  though  the  grantor  was  entitled  to 
an  injunction  against  ftirtber  cutting. 

[Ed.  Note.— For  other  casea,  see  InjonetiMh 
Cent  Dig.  f  802;  Dec  Dig.  |  182.*] 

a  Injunction  ({  148*)— Tehpobabt  Injuho- 

tlON—CONDITIOHB  ON  GBANTIKO— BOND. 
It  was  error  to  grant  a  tem^rary  iujanc- 
tion  without  requiring  an  injnnction  bond  as  a 
condition  thereof  sinca'the  stattite  requires  su^ 
bond  and  the  eoorts  have  no  power  to  dispense 
with  It 

[Ed.  Note.— For  other  cases,  see  luJunctioo, 
Cent  Dig.  H  823-834;  Dec  Dig.  |  14&*] 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marltwro  County;  T.  H.  Spain,  Judge 

Action  by  the  Marion  County  Lumber  Com- 
pany against  C.  P.  Hodges.  From  an  order 
dlssolTliig  a  temporary  Injanctlon  granted  on 
plalntifTfl  VpUcation  and  granting  a  tem- 
porary'Injunction  restraining  both  parties, 
plaintiff  appeals.   Beveraed  and  remanded. 

M.  C  Woods  and  A.  F.  Woods,  both  of 
Marion,  for  appellant  W.  J.  Montgomery,  of 
Marlon,  and  D.  D.  McCoU,  of  BensetUvlUe, 
for  respondent 

HTDRICE,  J.  In  1904.  WiUlam  Evans 
conveyed  to  Cape  Fear  Lumber  Company 
"all  the  timber,  except  such  as  may  be  neces- 
sary for  plantation  use,  rails,  wood  and 
board,"  on  a  plantation  containing  1,112 
acres,  350  of  which  were  then  in  cultivatloii. 
together  with  the  rights  of  way  necessary 
for  its  removal.  The  grantee  is  to  have  ten 
years  from  date  of  the  deed  to  cut  and  re- 
move the  timber;  and,  if  it  has  not  done  so 
at  the  end  of  that  time,  it  is  to  have  ten 
years  longer,  by  the  payment  of  6  per  cent 
on  the  purchase  price.  Plalntifr  Is  the  suc- 
cessor of  Cape  Fear  Lumber  Company  in 
title  to  the  timber,  and  defendant  has  ac- 
quired the  titie  of  William  Evans  to  the  land. 
In  1912  plaintiff  began  to  cut  and  remove 
the  timber.  Defendant  tried  to  get  plaintiff 
to  come  to  some  agreement  as  to  what  amouot 
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of  timber  should  be  left  under  the  exception 
in  the  deed,  which  1b  quoted  abore;  but 
plalntlfl  declined  to  make  any  agreement, 
contending  that  It  has  the  rU^t  to  cat  and 
remove  all  the  timber  on  the  land,  and  that 
defendant's  right  Is  limited  to  the  use  of 
timber  for  the  purposes  mentioned  In  the  deed 
only  so  long  as  it  lasts,  in  other  words,  un- 
til plalntur  has  cut  and  removed  It  There- 
upon, under  the  advice  of  counsel,  defend- 
ant had  five  dlslntereBted  landowners  of  the 
community  to  view  the  premises  and  set  off 
to  him  the  quantity  of  timber  which,  in 
thdr  judgment,  would  satisfy  the  excep- 
tion. Assuming  that  the  exception  embraced 
enough  timber  to  satisfy  the  needs  of  the 
plantation  not  only  In  Its  condition  at  the 
date  of  the  deed,  but  also  as  they  supposed 
that  It  would  be  after  more  of  it  had  been 
brought  into  cultivation  as  the  result  of  hav- 
ing had  the  timber  removed  from  It,  and 
assuming  also  that  those  needs  must  be  sui>- 
pUed,  until  a  new  growth  of  timber  would 
attain  sufficient  size  to  supply  them,  which 
they  estimated  would  require  from  26  to  80 
years,  these  gentlemen  set  oft  to  defendant 
the  timber  oi^  94  acres  of  the  tract  De- 
fendant had  the  boundaries  of  the  body  of 
timber  so  set  oft  to  him  marked,  and  noUfled 
plaintiff  not  to  cut  any  of  it  Defendant  and 
his  witnesses  say  that  plaintiff's  agent  agreed 
to  let  defendant  know,  before  going  upon 
said  tract  to  cut — presumably  that  he  might 
have  opportunity  to  take  snch  steps  as  he 
might  be  advised  to  protect  his  Interests — 
and  that,  for  some  time,  while  they  were  cut- 
ting the  timber  on  other  parts  of  the  planta- 
tion, they  observed  the  boundaries  of  the 
part  set  off  to  defendant  But  on  the  night 
of  July  28,  1912,  in  defiance  of  defendant's 
notice  and  contrary  to  their  said  agreement, 
they  laid  their  logging  railroad  on  said  tract, 
and  began  cutting  the  timber  early  the  next 
morning  with  such  a  great  force  of  bands 
that^  by  11  o'clock  in  the  forenoon,  th^  had 
cut  and  carried  away  14  car  loads  <^  logs, 
aggregating  00,000  feet  of  timber.  On  dis- 
covering tiiat  i^alntlfl  was  thus  endeavoring, 
as  he  supposed,  to  defeat  his  rights,  defend- 
ant took  with  him  an  armed  force  of  men, 
and  drove  plaintUTa  logging  crew  out  of  the 
wood^  tiireatenlng  to  shoot  any  who  dared 
to  remain  to  cut  or  remove  any  more  of  the 
timber.  He  also  tore  up  240  yards  of  plain- 
tiff's logging  railroad  which  had  been  laid 
on  said  tract  Thereupon  plaintiff  brought 
this  action  for  injunction,  and,  on  an  ex 
parte  showing,  his  honor,  Judge  Spain,  Is- 
sued an  order  enjoining  defendant  from  'In- 
terfering wUh  plaintUTs  laborers,  logging 
equipment,  and  railroad,  and  otherwise  in- 
terfering with  plalntlfl  in  the  cutting  and 
removal  of  the  Umber."  Under  protection  of 
this  order,  plaintiff  resumed  Its  operations, 
and  was  cutting  and  removing  the  timber  on 
said  tract  at  the  rate  of  about  100,000  feet 
a  day,  when  defendant  obtained  a  rule  re- 


quiring plaintiff  to  show  cause  why  the  or- 
der enjoining  him  should  not  be  dIasolTed, 
and,  in  the  meantime,  restraining  fnrthw 
operations  by  plaintiff.  On  bearing  tha  re- 
turn, and  the  affidavits  pro  and  con,  his 
honor  dissolved  the  injunction  which  be  bad 
issued  against  defendant,  but  enjoined  both 
parties,  pending  the  litigation,  from  "cutting, 
removing,  or  In  any  wise  interfering  with 
any  of  the  timber"  on  said  94  acres.  From 
this  order  plaintiff  appealed. 

[1]  Counsel  for  both  parties  agree  that  the 
case  depends  upon  the  proper  construction 
of  the  clause  in  the  Evans  deed  which,  for 
the  sake  of  convenience,  we  have  referred  to 
as  the  exception,  although,  in  legal  effect.  It 
Is  perhaps  more  nearly  a  reservation.  It  Is 
not  material,  however,  whether  we  call  it 
an  exception  or  a  reservation.  While  there 
is  a  well-deflned  and  established  difference 
between  the  two,  the  courts,  with  practical 
unanimity,  agree  that  the  use  of  the  tech- 
nical word  "exception"  or  "reservation"-  will 
not  be  allowed  to  control  the  manifest  in- 
tention, for  th^  are  often  used  interchange- 
ably and  synonymously.  18  Cyc.  674;  11  A. 
St  B.  Enc.  L.  (2d  Ed.)  555.  It  Is  our  duty 
therefore  to  give  the  clause  in  question  a 
fair  and  reasonable  Interpretation,  and,  hav- 
ing ascertained  the  intention  of  the  parties 
to  the  deed,  to  give  effect  to  it 

[2]  Thus  construing  the  exception,  we  can- 
not sustain  plaintiff's  contention  tluit  it  has 
the  ri^t  to  cut  and  remove  all  the  timber 
from  the  plantation,  and  that  defendant  has 
no  rig^t,  except  to  use  therec^  so  long  as  It 
lasts,  liie  language  is  plain,  and  the  inten- 
tion is  dearly  expressed  to  except  txom  fb» 
grant  so  much  timber  as  may  be  necessary 
for  pla&tatlfni  pnrjMBeB.  In  view  of  the 
ever  present  and  well-known  necessity  for 
timber  and  Its  products  to  supply  the  va- 
rious needs  of  a  large  plantation,  it  la  high- 
ly improbable  that  tbe  grantor  would  have 
Intentionally  conveyed  all  the  timber  on  his 
plantation  so  that  be  would  then,  if  the  gran- 
tee had  exercised  the  right  to  cut  Immediate- 
ly, or  afterwards,  the  cutting  having  been 
deferred  to  a  later  date,  be  compelled  to  go 
into  the  market  and  buy  timber  for  his  plan- 
tation uses.  TbB  words  '*snch  as  may  be 
necessary"  look  to  the  future  as  well  as  the 
present;  and  we  think  the  Intratlon  was  that 
enough  timber  should  be  left  to  supply  both 
the  present  and  ftitnre  needs  of  the  planta- 
tion. The  deed  fixes  no  limit  of  time — how 
long  sudk  needs  most  be  supplied— and  we 
should  therefore  fix  sucb  as  appears,  from 
tiie  langoage  used  and  all  the  circumstances, 
to  be  the  most  reasonable  and  most  probably 
that  which  was  within  the  contemplation 
of  the  parties  to  the  contract 

The  plaintiff's  own  testimony  strcmgly  sup- 
ports the  construction  which  we  have  adopt- 
ed; for  it  tends  to  show  tliat  the  method  of 
cutting  and  removing  timber  adopted  by  such 

companies  is  such  tha^  for  various  reasons. 
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almost  Invariably,  If  not  qecessarily,  scat- 
tered saw  timber  enous^  Is  left  to  supply 
the  ordinary  demands  of  a  plantation,  and 
that  no  trees  under  ten  Inches  In  diameter 
are  cut,  and  that  this  case  has  been  no  ex- 
ception to  the  rule.  It  Is  not  Improbable, 
therefore,  that  the  parties  had  In  mind  this 
method  and  custom  of  catting,  and  contract- 
ed  with  reference  to  it 

[8]  The  same  reasons  point  to  the  conclu- 
sion that  It  was  not  the  Intention  to  ex- 
cept or  reserve  any  particular  body  of  timber 
or  that  on  any  particular  part  of  the  plan- 
tation. If  so.  It  would  have  been  easy  to  set 
It  apart  by  description  in  the  deed,  and  that 
would  most  probably  have  been  done.  There- 
fore, after  execution  of  the  deed,  neither 
par^  could  say  to  the  other,  "This  tree  is 
mine,  and  that  Is  yours,"  or,  "This  body  of 
trees  ts  mine  and  the  rest  Is  yonrs."  It  fol- 
lows that  defendant  had  no  right  to  have  the 
timber  on  the  94  acres  set  off  to  him,  mark 
around  it,  and  exclude  plaintiff  therefrom, 
unless  he  can  make  it  appear  that  It  will 
take  all  the  timber  th«reon,  including  that 
whidi  has  been  left  on  other  parts  of  the 
plantatioi^  to  satisfy  the  escepUon,  as  here> 
in  interpreted.  For  while  It  la  tme,  as  we 
have  said,  that  the  Intention  was  not  to  ex- 
tlie  timber  on  any  particular  part  of  the 
plantation,  jet  the  exception  must  be  given 
practical  effect,  and  it  i^  doing  so,  it  Is 
found  that  all  the  timber  has  been  cnt,  ex- 
cept that  on  the  M  acrea,  and  If  it  takes  aU 
that  to  satisfy  the  exception,  the  fact  that  it 
is  all  in  one  body  la  an  immaterial  incident 
Enough  must  be  left  to  satisfy  the  exertion, 
whether  It  be  scattered  about  over  the  plan- 
tation, or  in  one  body. 

[4]  In  the  absence  of  language,  or  of  facts 
and  circnmstanoeB,  indicating  a  contrary  In- 
tention, the  deed  must  be  constmed  as  refer- 
ring to  the  needs  of  the  plantation  as  it 
existed  at  the  date  thereof.  The  construc- 
tion contended  for  by  defendant  might  re- 
sult in  the  grantee  taking  nothing  by  the 
grant;  because  it  Is  conceivable  that,  within 
the  time  allowed  to  cnt  and  remove  the  Um- 
ber, the  grantor  could  bring  enough  addi- 
tional land  Into  cultivation,  or  in  other  ways 
so  Increase  the  needs  of  the  plantation  for 
Umber,  that  it  would  require  all  the  timber 
thereon  to  satisfy  them.  Such  a  result  could 
not  have  been  intended.  Therefore  plaintiff 
must  leave  only  enough  timber  to  supply  the 
needs  of  the  plantation  as  It  existed  at  the 
date  of  the  deed,  and  as  It  was  then  nsed. 
Midland  Timber  Ca  v.  Pegues,  93  S.  C.  82, 
76  S.  B.  32;  13  Cyc.  677,  and  note. 

[E]  Upon  examining  the  record  to  ascer- 
tain the  showing  made  by  the  parties  respec- 
tively at  the  hearing,  we  find  that  five  of 
defendant's  neighbors,  who  are  farmers,  and 
are  therefore  supposed  to  know  the  needs  of 
a  plantaUon,  testified  that  they  are  familiar 
with  his  plantation,  and  have  thoroughly 
examined  that  part  of  It  which  has  been 


cut  over  by  plaintiff,  and  Uiat  enough  tim- 
ber has  been  left  thereon  for  the  use  of  the 
plantation  for  an  unlimited  time,  without  re- 
gard to  the  future  growth  of  timba;  and 
they  further  say  that  defendant's  claim  to 
the  timb»  on  the  94  acres  is  utterly  unrea- 
sonable. Three  of  plaintifl^a  witnesses,  who 
are  experts  in  estimating  timber,  swear  that 
an  abundant  supply  has  bwn  left  on  the 
land  already  cut  over  for  all  plantation  pur- 
poses tox  an  unlimited  time;  some  of  them 
say  that  as  much  as  200,000  feet  have  been 
left,  enough  to  build  26  good  tenant  houses: 
and  th^  all  say  that  there  is  on  the  94  acres 
at  least  a  million  feet  of  merchantable  tim- 
ber, enough  to  build  250  tenant  houses.  It 
appears  that  no  timber  under  ten  Inches  in 
diameter  has  been  cut,  exc^t  a  small  quan- 
tity for  cross-ties,  and  we  know  that  trees 
of  this  size  and  even  smaller  are  fit  for  many 
plantation  uses.  It  also  appears  that  there 
are  now  on  the  plantation  ten  good  tenant 
houses  with  the  usual  necessary  outbuildings. 
The  defendant  famishes  no  evidence  to  the 
contrary,  except  he  says,  in  his  own  affidavit 
that  practically  all  the  timber  has  be&i  cut 
off  the  land  that  has  been  cut  over,  and  that 
nothing  of  any  consequence  or  value  has  been 
left  The  five  neighbors  who  set  off  the  94 
acres  to  him  do  not  swear  that  so  much  Is 
necessary.  They  only  certify  that  it  ia. 

[I]  It  appears  therefore  that  upon  a  prop- 
er construction  of  the  deed  and  considera- 
tion of  the  showing  made  at  the  hearing, 
defendant  was  not  entitled  to  an  order  of 
Injunction.  Kelly  t.  Tlner,  86  8.  a  100,  68 
8.  B.  405,  But  u  each  party  mlsconedved 
hia  own  as  well  as  bis  oK^onent's  rights  un- 
der the  deed,  the  leteraal  ot  the  order  of  in- 
junction is  witiiout  prejudice  to  have  their 
respecttve  righta,  as  her^  adjudicated,  ob- 
served and  protected. 

Appellant  contends  that  the  order  wu  alao 
erroneous,  because  It  4inJoined  plaintiff  from 
the  enjoyment  of  its  easements,  and  Oie  right 
to  use  its  railroad  across  the  94  acres  to  get 
out  other  timber  about  which  there  vras  no 
dispute.  Plaintiff  has  misconstrued  the  or- 
der. It  «ijolns  only  the  cutting,  remortng, 
or  interfering  with  the  timber  on  the  94 
acres.  Nothing  Is  said  about  the  easements 
or  the  use  of  the  railroad.  Mor  does  It  ap- 
pear tliat  defendant  objected  to  the  plain- 
tiff's use  of  its  easements  and  railroad  for 
the  purpose  of  getting  out  any  timber,  except 
that  on  the  94  acres.  The  record  shows  that 
the  whole  contest  before  the  circuit  Judge 
centered  upon  the  right  to  cut  and  remove 
that  body  of  timber.  Naturally,  therefore, 
the  order  was  directed  solely  to  that  matter. 

[7]  The  order  does,  however,  enjoin  the 
removal  of  about  85,000  feet  of  Umber  that 
had  been  cut  and  was  lying  on  the  ground, 
when  the  restraining  order  obtained  by  de- 
fendant was  served.  Without  regard  to 
defendant's  right  to  injunction  on  other 
grounds,  under  ttf5g,fifS<ft9i^tytop^^,^thls 
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case,  it  wafe  error  to  oiJoIb  Uie  removal  of 
the  timber  whlcb  had  already  been  cut 
Lumber  Corporation  r.  Burton.  80  8.  G.  148, 

71  S.  B.  820. 

[>]  His  honor  also  erred  In  not  reanlrins 
an  Injunction  bond,  as  a  condition  of  grant- 
ing the  Injunction.  The  statute  requires  It, 
and  the  courts  have  no  power  to  dispense 
with  It   Smith  T.  Smith,  51  S.  C.  379,  29  S. 

B.  227;  Water  Co.  v.  Nnnamaker,  73  S.  O. 
660,  S3  S.  E.  996;  Ex  parte  Zelgler.  83  S. 

C.  78.  64  S.  B.  613,  916,  21  L.  R.  A.  (N.  S.) 
1005;  Life  Ins.  "Co.  v.  Mobley,  80  S.  O.  189, 
71  S.  B.  S17;  Oroce  t.  6.  S.  &  A.  R  Co..  94 
S.  C.  199,  78  8.  B.  888. 

The  order  appealed  from  is  therefore  re- 
versed, and  the  case  Is  remanded  to  the  dr- 
colt  court  for  such  further  proceedings  as 
may  be  necessary,  not  inoomdstent  with  the 
views  herein  announced. 

Beversed. 

GABT,  O.  J.,  and  FBASEB,  J.,  concur. 
WATTS.  J.,  was  absent  at  the  bearing  and 
did  not  participate  in  the  decision  of  this 
caae. 

CK  &  C  US) 

BIOTH  V.  80X7THBBN  BT.  00.  at  al. 

(Supreme  Gonrt  of  South  Carolina.   Nov.  11, 
191&) 

1.  TUAL  (I  139*)— JUBT  QUE»nOR»T-WaiOHT 
AND  SumCIBNOT  OF  BVIDBRTOT. 

Where  there  is  any  evidence  in  favor  of 
plaintiff,  its  weight  and  sufficiency  ahoold  be  left 
to  the  jury  and  a  directed  verdict  not  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
D^.^^  332.  833,  338-341,  866;   Dec  Dig.  | 

2.  Trial  (I  168*)— DnucorBn  Vbbdiot. 

The  rmes  govemins  nonsaiti  govern  the  di- 
rection of  verdicts. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  SS  341,  376-380 ;  Dec  Dig.  |  168.*] 

8.  Affeax.  ahd  Bbsok  (I  1194*}— Law  or 
Case. 

Wfaete  the  evidence  on  tiie  second  trial  was 
the  same  as  that  on  the  first  the  reversal  of  a 
judgment  of  nonsait  eatablisbes  the  law  of  the 
case  against  defendant's  right  to  a  directed  ver* 
diet 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1  4648-4666,  4660;  Dae;  Dig. 

4.  BCaotib  ano  Sebvaitt  (|  187*)— Iitjdbixs 
TO  Sebvant— Vice  Principal. 

The  acta  of  a  vice  principal  are  those  of  a 
master,  and.  If  he  n^UgenHy  directs  the  serv- 
ant to  work  at  an  improiter  machine^  the  master 
is  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {f  422-426;  Dec.  Dig.  S 
187.*] 

Appeal  from  Common  Pleas  Gircnlt  Court 
of  York  County;  T.  S.  Sease,  Judge. 

Action  by  Henir  D.  Smith  againat  the 
Southern  Railway  Company  and  Southern 
Railway  CMupany— <;arolina  Division.  From 
a  Judpnent  for  plaintlft,  defendants  aiveaL 
Affirmed. 


B.  L  Abney,  ct  Columbia*  and  M<iDonald 
ft  McDonald,  o£  W^nnaboro,  for  appellants. 
J.  Harry  Foata-,  at  TorkvUlek  for  respondent 

HTDBICK.  J.  [1]  This  is  the  second  ap- 
peal In  this  case.  The  facta  are  fully  stated 
in  the  oi^ion  of  the  court  on  the  Oiat  ap- 
peal <93  S.  a  116,  76  S.  B.  109).  which  re- 
sulted la  the  reversal  of  a  Judgment  of  non- 
suit The  evidffiDce  on  the  second  trial  waa 
not  materially  different  from  that  on  the 
Qrst,  except  in  quantity.  Therefore  the 
court  did  not  err  in  refuaing  to  direct  a  ver^ 
diet  for  defendant  It  makes  no  difference 
that  defoidant  had  more  evidence  to  ans* 
tain  its  Gontentlona  of  fact  than  it  had  at  the 
first  trial,  because  where  there  is  any  evi* 
dence  to  sustain  a  material  fact  In  issue,  in 
a  law  case,  the  weight  or  suffldency  of  it 
is  exduslvfiOy  for  the  Jury,  except  in  so  far 
as  the  trial  Judge  may  consider  that  fee- ' 
ture  of  it  on  a  motion  for  new  trial. 

[2, 3]  In  Jackson  v.  Railway.  84  S.  a  299, 
66  S.  B.  181,  It  was  held  that,  as  the  rules 
which  govern  the  granting  of  nonsuits  govern 
also  the  dlrectltm  of  verdicts,  this  court  could 
not  condstently  sustain  the  direction  of  a 
verdict  for  defendant  on  tlie  third  trial,  wlien 
it  had  sustained  Uie  refusal  of  a  nonsuit  on 
each  of  ttie  previous  trials  on  substantially 
the  same  evidence.  Applying  that  principle 
here,,  the  reversal  of  the  Judgment  of  non- 
suit on  the  flrat  appeal  condudM  this  ap- 
peal  In  so  far  as  it  qneslions  the  ruling  of 
the  court  in  refusing  defendant's  motion  fbr 
the  direction  of  the  verdict,  because  the  evi- 
dence was  practically  the  same  In  each  case. 

What  we  have  said  is  especially  applicable 
to  the  question  whether  Douglass  was  a  su- 
perior agent  or  officer,  or  person  having  tbs 
right  to  control  or  direct  the  aerviees  of  the 
plaintiff  with  regard  to  the  particular  bnst- 
ness  about  which  the^  were  engaged,  when 
the  injury  occurred,  because  that  was  the 
main  question  considaed  on  the  first  appeal. 

[4]  Appellant  argues  another  question: 
^Ihether  plaintifl*a  recovery  can  be  sustained, 
when  it  appeared  that  hla  injury  resulted 
from  the  uae  of  a  machine  which  was  not 
provided  for  htm  by  defendant,  and  not  in- 
tended IV  detendant  for  Ida  use  in  the 
performance  of  his  dutlea^  and  was  not  being 
used  for  the  purpose  for  which  it  was  Intend- 
ed and  famished  by  defendant  A  mo- 
ment's r^ecUon  auflces  to  show  that  this 
question  la  involved  in  and  depends  upon  the 
dedaion  of  the  principal  question,  to  wit, 
whether  Douglass  waa  a  superior  agent  or 
officer,  or  person  having  the  right  to  con- 
trol or  direct  the  plalntiira  servioea.  If  he 
was — and  the  verdict  says  he  was — he 
was  the  representative  of  the  defendant,  and 
the  machine  which  he  furnished  and  the  or- 
ders wtd^  he  gave  the  plaintiff  were,  in  law, 
the  same  aa  if  they  had  been  furnished  and 
given  by  the  defendant 

The  other  questions  raised  by  the  excep- 
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tloBs  were  not  argued,  preaumably  because, 
on  mature  conslderatUo,  thef  were  found  to 
be  wltboat  merlL 
Afilnneda 

GARY,  a      and  WATTS  and  rBABBB, 

J  ocmcor. 

(IBS  N.  C.  5S1) 

CBAIQ  &  WILSON  T.  STEWART  &  JONBS. 
(Supreme  Court  of  North  Carolina.   Nor.  lA, 

L  TbIAL  CI  141*)— IN8THII0TI0N&— EVIDKIO*. 

Where,  in  an  action  on  an  accepted  order, 
the  uncontradicted  evidence  showed  that  de- 
fendants agreed  to  pay  on  the  order  whatever 
the;  owed  the  debtor,  if  tbej  owed  him  any- 
Ihins,  it  was  error  to  mlnnit  to  the  Jar;  the 
gueauon  whether  the  order  was  unconditional. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent 
Di«.  i  336;  Dec  Difr.  |  141>] 

2.  Bnxs  AND  Notes  (j  83*)— Acciptakct  of 

OEDER— CoNeTBUCnOW- LlABILITT, 

Where  personi  accept  an  order  upon  the 
condition  that  thev  will  pay  on  it,  if  they  are 
Indebted  to  the  drawer,  the  amount  of  their 
indebtedness,  and  it  develops  that  they  owed 
him  nothing  at  the  time  of  the  acceptance, 
they  are  .not  liable;  but,  where  it  develops  that 
they  owed  him  ■omething,  they  are  liable  to 
the  extent  of  sach  indebtedness,  not  exceeding 
the  amoant  of  the  order  and  accrued  interest. 

[Ed.  Note. — For  other  cases,  aee  Bills  and 
Notes,  Cent  Dig.  H  123. 143-148;  Dec  Dig.  { 
83.*] 

3.  Bills  and  Notes  (S  93*)— Aocbptanoi  or 

OBDEB— Co  nSIDEBATION. 

The  release  b;  the  drawer  of  an  order  Is 
a  sufficient  consideration  for  an  acceptance  of 
the  order. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  H  108,  109;   Dec.  Dig.  i 

9a*i 

4.  Tbial  (S  252*)— Ikstbuotion— Afplioabil- 
ITT  TO  Evidence. 

Where,  in  an  action  on  an  accepted  order, 
the  evidence  conclusively  showed  a  conditional 
and  not  an  absolute  promise  to  pay,  It  was  error 
to  instruct  that  plaintiffs  wodid  be  entitled  to 
recover  if  defendants  "pTranised  to  pay  It  and 
accepted  it" 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  505,  696-612;  Dec.  Dig.  |  252.*] 

5.  Tbzal  a  296*)  —  iNsiBnonoNS  —  Can  ov 
Ebbob. 

In  an  action  on  an  accepted  order,  an  in- 
struction, erroneous  because  not  addressed  to 
any  particular  issue,  was  harmless,  where  the 
issues  were  simple,  and  the  jury,  in  the  Ught  of 
the  other  instructions,  could  not  have  been  mis- 
led thereby. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
^.^^§8  705-718,  715,  716,  718;   Dec.  Dig.  | 

6.  Tbial  (I  296*)  —  iNSTBucnoHS  —  Obound 

TOB  RbVBBSAL. 

Where  two  Instructions,  one  good  and  the 
other  bad,  are  so  blended  and  applied  to  a 
sii^Ie  issue  as  not  to  be  separable,  and  it  is 
impossible  to  determine  under  which  instruc- 
tton  the  iury  answered  the  issues,  the  ease  will 
be  reversed  on  appeal. 
[Ed.  Note.— For  other  cases,  see  TrlaLCent 
706-718,  716,  716,  n8;  DecTDig.  | 

Appeal  from  Superior  Ooort,  Gaston  Comi- 
ty; Webb,  Judge.  • 


Action  by  Crals  &  Wilson  against  Stewart 
4b  Jones.  From  Judgment  for  plalntUh.  da- 
fendanta  a^KaL  New  trlaL 

This  action  was  brought  to  recover  an 
amount  of  money  allseed  to  be  dna  tba  plala- 
tifls  on  an  order  given  by  one  N.  Ll  CAncaMer 
to  them,  and  addressed  to  defendants,  wbo,  it 
Is  claimed,  were  Indebted  to  Lancastw  for 
work  and  labor  donew  The  order  Is  not  set 
out  In  tbe  reooxdt  but  we  gattier  from  tbe 
evidence  that  It  required  or  requested  defend- 
ants to  pay  the  amomit  named  In  tbe  ordw 
to  plaintiffs.  When  the  order  was  presented 
to  defendants,  they  agreed  to  pay  It  **oat  of 
anything  they  owed  Lancaster,"  or  "ont  of 
what  might  be  doe  Lancaster  by  them,"  and 
this  expression.  In  substance  at  least,  runs 
through  the  whole  of  tbe  evldenoe.  ^e  ]niy 
returned  this  verdict:  **<!)  Are  the  defend- 
ants Indebted  to  the  plalntifb?  Anawer: 
Yes.  @)  If  so,  in  what  amount?  Answer: 
$61.50."  The  Judge  charged  the  jury  that,  if 
the  acceptance  of  the  order  by  the  defendants 
was  unconditional,  the  defendants  were  bound 
to  pay  It,  whether  they  owed  Lancaster  any- 
thing or  not  and,  if  they  bo  found,  their  an- 
swer to  the  first  issue  should  be,  "Yes,"  and 
to  the  second  issue.  "$61.50";  or,  if  they 
found  that  it  was  accepted  condltioiially,  that 
is,  upon  condition  that  defendants  would  pay 
it  "out  of  any  money  that  Is  due  Lancaster 
by  them,"  and  they  further  find  that,  at  the 
time  they  accepted  tbe  order,  there  was  mon- 
ey due  Lancaster  to  that  amount,  or  that  they 
owed  Lancaster  the  amount  after  the  day  on 
which  the  order  was  presented,  they  should 
answer  the  first  Issue,  "Yes,"  and  the  second 
issue,  "961.50";  but,  if  they  found  that  de- 
fendants owed  him  nothing  and  the  accept- 
ance was  conditional,  their  answer  would  be, 
"No,"  to  the  first  issue.  Exceptions  were 
duly  taken  to  these  Instructions,  and  a  mo- 
tion for  a  new  trial  based  upon  them,  and 
each  of  them,  as  erroneous,  was  overruled. 
Judgment  and  appeal  by  defendants. 

Miangum  &  Woltas,  of  Gastonla,  for  appel- 
lants.  Carpenter  ft  Carpenter,  ol  Gastonia, 

for  appellees. 

WAiLKER,  J.  (after  stating  the  facta  as 
above).  [1]  There  was  error  in  the  charge  to 
the  Jury.  After  a  careful  examination  of  the 
evidence,  we  can  find  none  which  tends  to 
prove  tlutt  the  acceptance  of  the  order  was 
unconditional.  The  testimony  of  the  witness- 
es on  both  sides  was  to  the  eftect  that  defend- 
ant agreed  to  pay  the  order.  If  they  owed 
Lancaster,  or  whatever  amount  they  owed 
him.  As  there  was  no  evidence  to  support 
the  first  branch  of  the  Instruction  as  to  the 
unconditional  character  of  the  acceptance, 
the  Judge  should  not  have  submitted  that  as 
a  phase  of  the  case,  to  the  Jury.  Worley  v. 
Logging  Co.,  167  N.  G.  490,  73  S.  B.  107.  Tbe 
trial  Judge  should  not  charge  tbe  Jury  upon 
an  aspect  of  the  case  which  Is  not  supported 
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b7  the  evidence.  Stewart  t.  Carpet  Co.,  188  i 
N.  C.  60,  60  S.  E.  662;  Jones  v.  Insurance  | 
Co.,  163  N.  a  888,  09  S.  B.  266,  and  aathoil- 
ties  therein  cited.  He  Is  required  "to  state 
In  a  plain  and  correct  manner  the  erldence, 
and  declare  and  explain  the  law  arising 
thereon."  Pell's  ReTisal,  S  BSD,  and  notes. 

[2]  If  defendants  accepted  the  order  upon 
the  condition  that  they  would  pay  It  U  they 
were  Indebted  to  Lancaster  In  that  amount, 
or  that  they  would  pay  any  amount  owing  to 
blm,  and  It  turned  out  that  they  did  not  owe 
him,  there  would,  of  course,  be  no  liability  to 
plalntlfl;  but  If  they  did  owe  him,  and  the 
order  was  presented  to  them,  or  they  were 
notified  of  It,  and  especially  If  they  prom- 
ised to  pay  It  out  of  any  money  due  Lancas- 
ter, they  would  be  liable  to  the  extent  of 
the  indebtedness,  not  exceeding,  though,  tbe 
amount  of  the  order  and  accrued  Interest 
Brem  t.  Corlngton,  104  N.  C.  -689,  10  S.  E. 
706.  In  that  case  It  was  held  that  the  order, 
when  duly  brought  to  the  notice  of  the  de- 
f^dant,  was  In  effect  an  etinltable  assign- 
ment of  the  amount  ordered  to  be  paid,  if 
80  much  was  in  the  hands  of  the  person  ujkhi 
whom  It  was  drawn. 

[S]  Plalntlfl!  can  recover  also  upon  the  ac- 
ceptance of  the  order,  not  treated  aa  an  equi- 
table assignment,  If  the  d^endanta  owed  Lan- 
caster, as  tlie  acceptance  would  constitute  a 
promise  to  pay,  founded  upon  a  snffident  con- 
sideration, viz.,  the  release  of  Lancaster,  and 
the  fact  that  they  owed  him  which  would  also 
snnrart  the  promise  to  pay  the  amount  there- 
of to  the  plaintlfTs,  instead  of  to  Lancaster. 
Brem  t.  Corlngton,  supra;  Mason  t.  Wilson, 
84  N.  G  61,  87  Am.  Hep.  612.  The  lost  case 
decides  that  the  statute  of  frauds  has  no  ap- 
plication where  defendants  had  property  of 
the  debtor  in  their  hands  with  which  to  pay 
the  debt.  If  defendants  owed  I^ncaster, 
plaintiffs  will  be  entitled  to  recover,  in  addi- 
tion to  the  principal  amount,  Interest  from 
the  date  on  which  tbe  order  was  presented. 
If  the  debt  to  Lancaster  was  then  due.  Brem 
T.  Covington,  snpni. 

[4, 1]  The  Jury  were  further  instructed 
that,  if  defendants  "j^mlsed  to  ikay  It  and 
accepted  it,  then  Uugr  are  bound,  and  die 
plaintiffs  would  be  entitled  to  reeovw."  lUs 
is  erroneous,  as  there  was  no  evidence  to 
show  an  absolute  promise^  bnt  only  a  comdl* 
tional  one,  and,  besides,  it  is  objectionable  In 
toTta,  as  not  addressed  to  any  parttcnlar  Is- 
sue. Farrell  t.  Ballroad,  102  N.  a  890,  9  & 
B.  302,  8  L.  R.  A.  647.  11  Am.  St  Rep.  760; 
Baker  r.  Brem,  108  N.  a  72.  9  8.  B.  629, 
4  -U  B.  A.  370.  But  in  a  case  like  tUs  one. 
wliere  the  issues  are  so  slm^^  we  would  not 
grant  a  new  trial  on  that  account,  as.  In  view 
of  the  other  parts  of  the  <diarge,  It  did  not 
mislead  the  Jury,  but  sufficiently  directed 
their  thoughts  to  the  particular  issue,  thongh 
very  general  In  form.  The  charge  should  be 
so  framed  as  to  bear  upon  the  Issues,  and  not 
confined  to  the  right  of  either  party  to  recov- 


er,  as  IC  the  case  was  being  tried  upon  th* 
general  issafc 

[I]  The  error  first  pointed  out  was  of  such 
a  nature  that  it  passed  Into  the  verdict  and 
Tttiated  it,  as  we  are  unable  to  say  under 
whldi  instruction  the  Jury  answered  the  1»- 
sues,  and  must  presume,  in  such  a  case,  that 
it  was  the  erroneous  one.  This  is  the  rule 
where  two  InetmctlonB  are  so  blended  and 
applied  to  a  single  issne  that  the  good  one  is 
Inseparable  from  the  bad.  Beam  v.  Jennings, 
06  N.  O.  82,  2  S.  B.  246;  Hohnes  v.  Godwin, 
71  N.  G.  806 ;  Rowe  T.  Lumber  Co.,  183  N.  C 
433,  46  S.  E.  830. 

There  also  was  evidence  In  this  case  that 
defendants  owed  Lancaster  nothing  at  the 
time  the  order  was  presented  or  afterwards. 
They  paid  him  $260,  "In  compromise  and 
settiement,"  to  get  rid  of  him  and  In  this 
way  buy  their  peace,  as  he  bad  threatened 
them  with  a  lawsuit  We  need  not  consider 
the  question  whether  an  unconditional  parol 
acceptance  would  be  binding,  as  founded  up- 
on a  sufficient  consideration  and  not  affected 
by  the  statute  of  frauds,  as  there  la  no  evl< 
dence  now  of  such  a  promise.  We  have  re- 
ferred to  Mason  v.  Wilson,  where  it  Is  held 
that  if  the  drawee  has  money  belonging  to 
the  drawer,  the  lattw's  promise  to  pay  the 
debt  of  the  former  to  a  third  person,  who  is 
his  creditor,  is  an  original  and  Independent 
one,  based  upon  a  new  consideration  and 
binding  upon  the  promisor,  and  not  b^g, 
therefore,  within  the  statute  of  frauds.  Jus- 
tice Ashe,  in  Mason  v.  Wilson,  refers  to  what 
la  said  by  Chancellor  Kent  in  Leonard  t. 
Vredenburgh,  8  Johns.  (N.  Y.)  28,  30  (5  Am. 
Dec.  317),  which  is  as  follows:  "There  are, 
thcai,  three  distinct  classes  of  cases  on  this 
subject  wbidi  require  to  be  discriminated: 
(1)  Gases  In  which  the  guaranty  or  promise  Is 
collateral  to  the  prlmdpal  contract  but  Is 
made  at  the  same  time,  and  becomes  an  es- 
sential ground  of  the  credit  glyea  to  Qie 
prindtpal  <ff  direct  debtor.  Here,  as  we  have 
already  seen,  is  not  nor  need  be,  any  ottier 
consideration  than  that  moving  between  tiie 
creditor  and  oil^nal  detotax.  (2)  Gases  in 
which  the  ooUatovI  undertaking  la  snl>8e> 
qnent  to  the  creation  of  the  debt  B&d  was 
not  tlie  inducement  to  It  thoujih  the  sub- 
rising  llaMUty  Is  the  ground  of  the  prom* 
Ise^  without  any  distinct  and  unctmnected 
Inducement  Hcore  must  be  some  further  con- 
sideration shown,  having  an  immediate  re- 
q^ect  to  such  llablU^,  for  the  consldfiratlon 
for  the  original  debt  wUl  not  attach  to  this 
subsequent  promise,  "the  cases  of  Fish  v. 
Hutchinson,  2  Wlls.  94,  of  Charter  v.  Beck- 
ett 7  Term  Bep.  201,  and  of  Wain  v.  Warl- 
ters,  are  samples  of  this  daas  of  coses.  (8) 
A  third  class  of  cases,  and  to  wlilch  I  have 
already  alluded,  is  when  the  promise  to  pay 
the  debt  of  another  arises  out  of  some  new 
and  original  consideration  of  benefit  or  harm 
moving  between  the  newly  contracting  part 

lea.  The  two  first  classes  of 
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in  the  statnte  of  frauds,  bat  the  last  is  not 
1  Saund.  211.  note  2."  He  then  says:  "In 
construing  tlila  statute  (our  act  of  1819),  It 
may  be  laid  down  as  a  general  rule  'tbat  a 
promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  for  which  that  other 
remains  UabH  nkust  be  In  writing  to  satisfy 
the  statute  of  frauds ;  contra,  when  the  other 
does  not  remain  liable.*  1  Smith,  1^  C.  371. 
But  there  are  numerous  exceptions  to  the 
njle.**  The  learned  Justice  also  quotes  with 
approval  what  is  said  bj  Ju^  Pearson  in 
Stanly  t.  Hendrit&s,  85  N.  a  86:  *^e  prin- 
ciple la  this:  When,  in  consideration  of  the 
promise  to  pay  the  dd)t  of  another,  the  de- 
fendant receives  property  and  realizes  the 
proceeds,  the  promise  Is  not  within  the  mis- 
chief provided  against;  and  the  plaintiff  may 
recover  on  the  promise  or  In  an  action  for 
money  had  and  received.  For  although  the 
promise  is  in  words  to  pay  the  debt  of  anoth- 
er and  the  performance  of  It  discharges  that 
debt.  stlU  the  consideration  was  not  for  the 
benefit  or  ease  of  the  original  driitor,  but  for 
a  purpose  entirely  collateral,  so  as  to  create 
an  original  and  distinct  cause  of  action." 

The  same  principle  was  enforced  in 
ThreadgUl  v.  McLendon,  76  N.  C.  24 ;  Hicks 
V.  Cntcher,  61  N.  O.  863 ;  Hall  v.  Robinson, 
30  N.  C.  66 ;  Draughan  v.  Bunting,  SI  N.  C. 
10 ;  and  more  recently  in  Voorheea  v.  Porter, 
134  N.  a  591,  47  S.  E.  31,  65  L.  B.  A.  736, 
where  it  was  held  that  a  creditor  may  sue 
directly  a  party  holding  a  fund  which  bis 
debtor  has  dedicated  to  the  payment  of  his 
obligation,  the  transaction  not  being  within 
the  statute  of  frauds,  but  the  promise  of  the 
holder  of  the  fund  or  property  of  the  debtor 
being  an  original  one  and  not  merely  super- 
added to  tbat  of  the  debtor,  leaving  the  lat- 
ter also  liable.  In  the  still  more  recent  case 
of  Peele  v.  PoweU,  156  N.  C.  653,  73  S.  E. 
234,  Justice  Allen  classlfles  those  cases  with- 
in and  those  cases  without  the  statute  with 
fine  discrimination,  and  It  renders  further 
dlscnsslou  of  the  matter  superfluous. 

For  the  error  in  the  cAiarg^  the  case  must 
be  tried  again. 

NewtrlaL 


063  N.  G.  666) 

TUBIilNGTON  v.  AHAN. 

(Bwreme  Oourt  of  North  Carolina.   Nov.  19, 
IfilS.) 

1.  BzEouTxoH  (I  426*)— Enonnoif  aqajitst 

THB  PEB80N--JUDOlCEinS  ON  WHICH  Au- 
THOBIZBD. 

Where  tb«  complaint  alleged  a  caase  of  ac- 
tion justifying  an  arrest  and  the  jury  in  re- 
sponse to  the  issues  found  the  facta  as  alleged, 
a  iudgmmt,  providing  that,  "the  jury  having 
responded  to  the  issues  as  copied  in  the  minutes 
of  this  term,  now,  upon  the  verdict,  pleadings, 
exhibits,  and  admlssious  of  the  parties,  it  is  con- 
sidered, ordered,  and  adjudged  that  plaintiff  re- 
cover," etc.,  made  the  findiugs  a  part  thereof 
with  sufficient  certainty  and  formality  for  the  ia- 


auance  of  an  executi<m  against  the  penon,  U  th* 
plaintiff  was  otherwise  entitled  thereto. 

[Ed.  Note.— For  other  cases,  see  Ezecutioa, 
Gent  Dig.  H  1224-1228;  Z>ec  big.  1  42S.*1 

2.  ExECimoii  (I  425*)— Execution  aoainr 

THE  PBBSON— WHEN  ATTTHOUZED. 

Under  Bevfsal  1908.  1 625  (Code,  1  447,  as 
amended  by  Acts  1891,  c.  841),  providing  that,  if 
the  action  be  one  In  which  the  defendant  might 
have  been  arrested,  an  execution  against  the 
perscm  of  the  judgment  debtor  may  be  issued  aft- 
er the  return  of  an  execution  against  his  ^op- 
erty  unsatisfied  in  whole  or  in  part,  but  that  no 
Bxxai  execution  shall  Imue  unless  an  order  of 
arrest  has  been  served,  or  unlras  the  complaint 
contains  a  statement  of  facts  showing  one  or 
more  of  the  causes  of  arrest  required  by  law, 
whether  such  statement  be  necessary  to  the 
cause  'of  action  or  not,  to  justify  an  ezecntloB 
against  the  person,  the  jury  must  find  the  causa 
for  the  arrest 

[Ed.  Note.— For  other  cases,  see  Execntioa, 
Cent  Dig.  U  1224^-1228;  DecTbig.  1  425.*] 

S.  Execution  01  433*)— Bxboution  aoauot 

THE  PBSSONt-PBEVIOUS  ISSUE  AND  ReTUEN 

or  Execution  against  Peopebtt. 

Under  Revisal  1908,  i  626,  providing  that,  If 
the  action  be  one  in  which  defendant  mi^t  have 
been  arrested,  an  execution  against  his  person 
may  be  issued,  after  the  return  of  an  executi(Mi 
against  his  property  tmsatisfied  In  whole  or  in 
part  a  motion  to  insert  in  the  jadgment  an 
der  that  plaintiff  was  entitled  to  such  an  execo- 
tion  was  properly  denied  as  premature,  especial- 
ly where  there  was  no  finding  that  defendant 
was  insolvent;  his  remedy  being  by  motion  be- 
fore the  clerk  for  such  execution,  upon  return  of 
an  unsatisfied  execution  against  i«t>pert7. 

[Ed.  Note.— For  other  caaes,  see  Execution. 
Cent  Dig.  U  1232-1236;   Dec^  Dig.  |  433.*] 

4.  Execution  (1  433*)— Execution  AQAiNsr 
THE  Pbbson— Denial— Review  on  Appeal. 
Where,  upon  the  return  of  an  execndoB 
against  property  nnsatiisSed,  the  cl^k  refuses  a 
body  execution  in  a  proper  cas&  the  judgment 
creditor  may  appeal  ana  have  the  cleric's  deci- 
sion reviewed. 

[Ed.  Note.— For  other  caaes,  see  Execution. 
Cent  Dig.  H  1282-1236;   Dec  Dig.  |  433.*] 

Appeal  from  Superior  Court,  Sampeon 
County;  Allen,  Judge. 

Action  by  J.  H.  Turlington  against  A.  W. 
Aman.  From  a  judgment  In  his  favor  for 
Insufiiclent  reliet  plaintiff  appoUs.  Affirmed. 

The  Judgment  rendered  was  as  follows: 
"This  cause  aiming  on  for  bearing  before 
Hon.  O.  H.  AUen,  judge,  and  a  jury,  and  the 
Jury  having  responded  to  the  issues  as  costfed 
in  the  minutes  of  this  term,  now,  upon  tiw 
verdict,  pleadings,  exhibits,  and  admissions 
of  the  parties.  It  Is  considered,  ordered,  and 
adjudged  that  plaintiff  recover  of  the  de- 
fendant the  sum  of  $469.62,  with  interest 
from  March  18,  1907,  and  the  costs  of  this 
action.  It  is  adjudged  that  the  plaintiff  la 
not  entitled  to  an  order  of  arrest  or  execu- 
tion against  the  person  of  the  defendant** 

Tbis  is  a  motion  for  execution  against  the 
person  of  the  defendant,  t>ased  on  the  follow- 
ing facts:  A.  W.  Aman  was  sheriff  of  Samp- 
son county  In  1901,  1903,  and  1905,  and  he 
was  also,  by  virtue  of  bis  office,  the  treasurer 
of  the  county.  He  gave  bond  for  the  per- 
formance of  bis  official  duties,  the  collection 
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«f  state  and  countj  taxes  among  them,  with 
plaintiff  and  others  aa  his  anrettea.  In  Jan- 
nary,  190T.  having  defaulted,  he  execatefl  a 
deed  of  awtignment  for  the  braeflt  of  his 
creditors,  and  fled  from  the  state.  In  the 
asalgnmmt  he  preferred  the  snretles  on  hU 
trffldal  bond,  and  then  proTlded  for  the  pay- 
Kient  of  his  general  creditors,  who,  in  the 
month  of  January,  1907,  abont  five  days  aft* 
cr  the  execution  and  registration  of  the 
aasfgnment,  filed  a  petition  In  the  proper 
United  States  court  to  dedare  him  a  bank- 
rapt,  alleging  therein  the  assignment,  with 
its  preferences  as  an  act  of  bankruptcy. 
The  sureties,  as  a  measure  of  prudence  pre- 
TOitlng  the  setting  aside  of  the  assiffDment 
and  saving  the  property,  so  conveyed  for  the 
benefit  of  themselrw  and  the  other  creditors, 
entered  into  a  compromise  with  the  credi- 
tors who  filed  the  petition,  under  the  provi- 
sions of  whbdi  the  latter  were  paid  off  with 
the  proceeds  of  the  ^perty  In  the  hands  of 
the  assignee,  leaving  a  balance  of  1:^,000 
unpaid,  and  of  this  amonnt  plaintiff  had  t6 
pay  $169.22.  PlUnttCE  ckOms  that,  as  the 
state  and  county  taxes  were  paid  by  the 
snretles,  his  share  being  the  amonnt  Just 
stated,  he  Is  snbstitnted  exactly  and  fnlly  to 
the  lights  and  remedies  of  the  creditors,  and 
entitled  to  a  personal  execntlon  agalnot  de- 
fendant, which  was  one  of  their  remedies, 
while  defWdant  insists  that,  as  the  plaintiff 
and  his  cosureties  gave  np  their  i^rlty  un- 
der the  asBlgnment  by  the  compromise,  which 
was  made  with  their  consent,  and  as  th^ 
would  have  been  fully  Indemnified  but  for 
snch  action  on  their  part,  thi^  have  waived 
their  right  to  such  an  execution.  Plaintiff 
replies  that  If  the  compromise  bad  not  been 
made,  the  property  would  have  heea  sacri- 
ficed, or  th^  would  have  been  subjected  to 
ccmaiderable  loss  in  selling  the  insolvent  es- 
tate, and,  besides,  that  the  filing  of  the  peti- 
tion and  fba  adjudication  of  bankruptcy  an- 
nulled the  assignment,  and,  If  not,  that  it 
would  have  been  set  aside  or  declared  void 
by  tlie  court  under  the  bankruptcy  act;  the 
petition  having  been  filed  within  a  few  days 
after  the  date  of  the  asalgoment  Defendant 
admitted  the  debt 

Issues  were  submitted  to  the  Jury,  and 
answered  as  follows: 

"(1)  Did  the  defendant,  A.  W.  Aman,  as 
sherUr  and  tax  collector  and  treasurer  ex  of- 
ficio of  said  county  of  Sampson,  make  de* 
fault  as  sndi  ofitcer,  and  did  he  fraudulently 
convert  the  public  tax  money  to  his  own  per^ 
smal  account  and  misapply  the  same?  An- 
swer: Tea. 

"(2)  Was  the  plalntlfl  a  surety  <m  said 
bond,  and  what  amount  was  he  compelled  to 
pay  by  reason  of  the  fteudulent  conduct  of 
the  defendantt  Answer:  $469.82  and  Inter- 
est from  March  18, 190T. 

"0)  Did  the  plalntur  and  other  sureties  of 
A.  W.  Aman  direct  F.  B.  Cooper,  assignee  of 
said  Aman,  to  pay  off  the  store  creditors  of 
said  Aman  out  of  the  order  of  preference 


named  In  the  deed  of  asslgnmqit?  Answer:  ■ 
Tee. 

"(fy  What  amoimC  of  money  was  paid  to 
said  store  creditors  by  said  assignee  under 
the  direction  of  the  plaindfl  and  other  sure- 
ties? Answer:  $5,000. 

"(5)  Did  plaintiff  and  the  other  sureties  of 
A.  W.  Aman  direct  Cooper,  assignee,  to  pay  ott 
the  store  accounts  of  A  W.  Aman  to  prevent 
A.  W.  Aman  from  being  thrown  into  bai^- 
roptcy,  and  said  deed  of  asdgnment  from 
being  set  aside?  Answer:  Tes." 

Plaintiff,  In  due  time,  objected  to  the  third 
and  fourth  Issues  as  irrelevant  to  the  caB&  ■ 
The  court  refused  to  sign  the  Judgment  ten- 
dered by  the  plaintiff,  directing  that  in  case 
the  debt  could  not  be  levied  out  of  the  prop- 
erty, an  execution  against  the  person  should 
be  issued.  Judgment  having  been  entwed 
without  thlB  clause,  plaintiff  excepted  and  ap- 
pealed. 

Falson  ft  Wright,  of  Clinton,  for  appel- 
lant 

WALKER,  J.  (aft»r  stating  tiie  facts  as 
above).  [1]  There  are  tliree  kinds  of  execu- 
tions: One  which  is  issued  against  the  prop- 
erty of  the  debtor;  another  against  his  per- 
son: and  still  another  for  the  delivery  of  the 
possession  of  real  or  personal  property,  or 
for  such  delivery  with  damages,  for  unlaw- 
fully withholding  the  same.  Revlsal,  i  ei6. 
An  execution  against  the  person  of  the  debt- 
or may  be  Issued,  after  the  return  of  an  ex- 
ecution against  his  property  unsatisfied.  If 
the  actl<ai  be  one  in  which  the  defendant 
might  have  been  arrested.  Section  626.  Turn- 
ing to  the  provlslona  In  regard  to  arrest  and 
bail,  we  find  that  a  d^ndant  may  be  arrest- 
ed and  h^d  to  bail,  when  as  a  public  officer 
he  has  received  money  or  proper^  and  em- 
bezzled or  fraudulently  mlstutplied  the  same, 
or  whoi  he  has  been  guilty  of  any  miscon- 
duct or  neglect  In  office^  Bevlsal,  |  727.  The 
complaint  In  this  case  alleges  that  defend- 
ant oubezsled  or  ftaudulently  misapplied 
public  fnnda  which  had  come  int^  his  hands 
aa  sheodff  of  the  county,  which,  of  course^  is 
also  misconduct  In  ofllce,  and  the  Jury,  In  re- 
sponse to  tte  tflsnes,  have  found  the  Acts  as 
alleged  in  the  complaint  and  the  court,  in 
its  Judgment  refers  to  these  findings,  aad  ex- 
pressly makes  than  a  part  thereof  and  this 
Is  done  with  suffltdent  certainty  and  formal- 
ity for  the  Issuance  of  an  executUm,  it  the 
plaintiff  oliierwise  Is  entitled  thereto. 

[2]  But  we  do  not  think  that,  In  any  view, 
the  reauest  of  the  plalntlfl  idionld  have  been 
granted — at  least  as  a  matter  of  right— and 
this  brings  us  to  consider  the  nature  of  an 
execntlon  against  the  person  and  when  It 
should  issue.  Our  statute  once  provided 
that  where  the  right  to  arrest  Is  detmnlned 
by  the  nature  of  the  action,  or,  In  other 
words,  where  facts  stated  in  the  complaint 
and  necessary  to  support  the  cause  of  action 
are  snch  as  to  authorize  an  arresfno  prdei 
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of  urr&A  need  be  obtained  before  Judgmrat 
In  order  to  authorize  an  execution  against 
the  body,  and,  conversely,  no  execution 
against  the  person  can  Issue  njwn  a  Judg- 
ment where  no  order  of  arrest  has  been  pre- 
viously obtained  in  the  action*  unless  the 
facts  stated  in  the  complaint  necessarily  Im- 
port liablUtr  to  arrest,  and  unless  the  cause 
of  action  and  the  cause  of  arrest  are  Identi- 
cal. If  the  grounds  of  arrest  are  extrinsic  to 
the  cause  of  action,  and  the  cause  of  action 
is  not  one  which  of  Itself  would  entitle  the 
plaintiff  to  B  body  execution,  without  a  prior 
order  of  arrest  having  been  granted,  the  fact 
that  the  complaint  contains  allegations  which 
would  entitie  the  plaintiff  to  an  order  of  ar- 
rest will  not  authorize  the  issuance  of  such 
an  execution.  It  Is  not  necessary  or  proper 
to  set  forth  such  facts  in  the  complaint,  be- 
cause they  constitute  no  part  of  the  cause  of 
action,  and  are  not  relevant  or  necessary  to 
be  proved.  8  Bnc.  of  PI.  &  Pr.  p.  eS2.  But 
this  has  been  somewhat  changed  by  the  act 
of  1891,  chapter  641,  so  as  to  make  it  suffl* 
dent  for  the  issuance  of  a  personal  execa- 
tion  that  the  complaint  alleges  a  cause  of  ar- 
rest, "whether  the  same  be  necessary  to  the 
cause  of  action  or  not"  Pell's  Revisal,  | 
625. 

The  procedure  in  all  such  cases  has  been 
fully  discussed  and  setUed  by  us  In  Ledford 
V.  Emerson,  143  N.  C.  &27,  65  S.  B.  069,  10  L. 
R.  A.  (N.  S.)  362,  and  we  adhere  to  what  Is 
there  said.  That  case  is  In  perfect  accord 
with  Peebles  v.  Foote,  83  N.  G.  102,  HunUey 
V.  Hasty,  132  N.  C.  280,  43  S.  E.  844,  and 
Klnuey  v.  Laughenour,  97  N.  C  326,  2  S.  EL 
48,  when  the  facts  of  the  several  cases  are 
considered,  for  they  differ  materially.  In  the 
Peebles  Case,  the  statem^it  of  the  cause  for 
the  arrest  was  not  an  essential  allegation  of 
the  principal  cause  of  action,  and  the  court 
Tefnsed  the  writ  because  no  order  of  arrest 
had  been  previously  swved,  assigning  the 
case  to  the  second  ctass  of  those  In  which 
such  an  execution  can  issue,  upon  the  ground 
that  the  cause  of  arrest  is  collateral  and  ex- 
trinsic to  the  cause  of  action.  In  the  Kinney 
Case,  the  cause  for  arrest  and  the  cause  of 
action  were  Identical,  seduction  of  plaintiff's 
daughter,  wbicb  was  found  by  the  Jury, 
whlcA  finding  passed  into  tiie  Judgment  and 
was  the  basiB  tit  It  The  HonOey  Case  Is  In 
tile  same  category;  the  two  causes  being  the 
sam^  assault  and  battery.  The  same  may 
be  said  of  Carroll  v.  fifontgomery,  128  N.  O. 
278,  38  B.  E.  874.  The  question  whether  It 
was  necessary  that  there  should  be  an  afilrm- 
ative  finding  by  the  Jury  of  the  cause  for 
the  arrest  upon  an  issue  submitted  to  them 
was  not  therefore  presented  In  those  cases, 
as  in  three  of  them  such  fact  was  found,  and 
In  the  Peebles  Case  the  court  held  that 
plaintiff  was  not  entitled  to  the  execution, 
because  there  was  no  proper  allegation  In  the 
complaint,  and  no  order  of  arrest  had  been 
served.   We  are  satisfied  with  the  reasons 


given  In  Ledford*a  Case  for  requiring  a  find- 
ing by  the  Jury  of  the  cause  for  the  arrest 
It  is  evidently  approved  in  Stewart  v.  Bryan, 
121  N.  a  50.  28  S.  B.  20.  in  which  the  court 
said:  "It  will  not  do  to  carry  the  doctrine  of 
Peoples  V.  Foote,  under  section  447  of  the 
Code,  as  amended  by  the  act  of  1801,  to  the 
extent  contended  for  In  the  argument  of 
plaintiff — that,  because  there  Is  an  allega- 
tion In  the  complaint,  this  fact  entities  the 
plaintiff  to  an  execution  against  the  body  of 
the  defendant,  whether  the  plaintiff  recov- 
ered a  Judgment  against  the  defendant  or 
not  To  sustain  this  iKwltion  would  be,  In 
effect,  to  nullify  the  Coustitntion."  Of 
course,  the  Judgment  referred  to  Is  one  based 
upon  such  a  finding  of  fact,  for  no  one  would 
ever  suppose  that  a  plaintiff  would  be  entt- 
tied  to  any  kind  of  execution  If  he  failed  to 
recover  in  the  action.  We  hare  discussed 
this  matter,  because  It  might  be  Inferred 
(PeU's  Revisal,  |  625,  and  note)  that  the  Led- 
ford Case  was  not  altogether  in  harmony 
with  the  other  cases,  when,  as  we  have  seen, 
there  is  not  the  least  conflict  between  them, 
but  the  other  cases  fully  sustain  Ledford  v. 
Emerson.  The  following  authorities  sustain 
the  same  view:  El  wood  v.  Oardner,  45  N.  Y, 
S54,  355 ;  Smith  T.  Knapp,  30  N.  T.  581.  As 
to  the  general  practice  in  such  cases,  8  Enc. 
of  PI.  A  Pr.  p.  622  et  seq.  We  think  that 
McAden  v.  Banister,  63  N.  C.  478.  Is  virtu- 
ally to  the  same  effect  It  was  there  deter- 
mined that  the  right  to  a  body  execution  de> 
pended  upon  what  appeared  in  the  Judgmmt 
Justice  Rodman  (who  was  formerly  one  of 
the  Code  Gommlssloners)  says  In  that  case: 
"The  ezecntton  must  he  based  on  what  ap- 
piears  on  his  docket  and  nothing  else.  It 
may  be  asked,  Was  a  o^y  of  the  affidavit 
and  order  of  arrest  a  material  part  of  the 
Justice's  Judgmoit,  and  therefore  requited 
to  be  dodceted  with  It?  We  are  of  tqiilnlou 
that  for  the  purpose  of  enabling  him  to  is- 
sue a  personal  execution,  they  were;  for 
this  purpose  they  materially  qualified  the 
Judgment  and  i^ive  it  an  effect  it  otimwise 
would  not  have.  For  the  Issuing  of  an  ex- 
ecution against  the  lands  of  the  defoidant 
they  are  not  material  parts  of  the  Judgment 
as  for  this  purpose  they  neltiier  added  to 
nor  impaired  it" 

[3, 4]  But  it  is  unnecessary  to  prolong  the 
discussion  of  this  subject  Assuming,  for  the 
sake  of  argument  that  plaintiff  is  entitied  to 
a  personal  execution,  his  motion  that  an  or- 
der for  it  be  inserted  In  the  Judgment  was 
properly  denied,  as  being  premature.  The 
statute  prescrit>e8  that  such  an  execution 
can  be  Issued  only  after  a  return  of  an  exe- 
cution against  the  property  unsatisfied  In 
whole  or  in  part  Revisal,  |  625.  The  court 
could  not  anticipate  such  a  Juncture.  There 
is  no  finding  that  the  d^^dant  Is  insolvent 
But  the  statute  points  out  the  remedy.  It  is 
by  motion  before  the  clerk,  upon  return  of 
the  unsatisfied  execution,  fmr  proeesB  .against 


N.a) 


MARTIN  T.  GLXaa 


1105 


flw  peraon.  If  be  lefuBM  In  a  proper 
cue,  plaintiff  may  appeal  and  have  his  de- 
dalon  reviewed  and  reversed.  Sncb  was  the 
iwactlce  adopted  and  antroved  In  Kinney  t. 
I*wgfaMionr,  mpn,  and  Huntley  v.  Hasty, 
supra,  8  Bdc.  itf  PL  &  Pr.  pp.  6SS.  We 
cq>row  no  vgUiim  as  to  plalntUTs  right  to  a 
personal  execution,  when  properly  api^ed 
for.  Be  contanda  that  hla  cause  of  action  Is 
so  (dosely  and  Intimately  connected  with  de- 
fndant^s  wrongful  acb^  for  whldi  he  could 
be  anested,  that  ttiey  form  raaU7  •  put  of 
its  "warp  and  woof,"  and  for  that  leaaon  he 
is  entitled  to  the  ptocess,  citing  in  sui^rt 
of  this  view  Brandt  <m  Suretyship  and 
Guaranty,  sectkm  180,  p.  2E0,  and  section  177. 
Again,  it  may  be  observed  that  plaintiff  is 
but  one -of  several  mretieB  on  I3ie  Sheriff's 
bond,  and  Qie  question  is  nised  whether  he 
can  sue  aUme,  and  without  them  as  Joint 
plaintUte,  it  be  relies  upon  the  eanitable 
doctrine  of  subnotion.  See  1  Brandt^  fl.  & 
O.  C3d  lid.)  I  817,  and  notes,  especially  note 
19  and  cases;  Hall  t.  U^rs,  90  Qa.  074, 10 
8.  m  058;  fiheldw  on  Subrogation,  {  27. 
Must  the  entire  Indebtedness  be  paid  and  all 
of  the  sureties  ^<An.  In  one  acUon  against  the 
aheriffi  Another  qnestlon  is  whether  the 
doctrine  of  subrogation  arottee  to  audi  a 
case  at  an,  so  as  to  Invest  the  paying  surety 
or  sureties  wiUi  all  of  Uie  creditor's  rights 
and  ronedles,  so  that  Oiey  may,  as  one  of 
the  remedies,  arrest  the  defendant  Sheldon 
on  Subrogation,  SI  86, 87, 136;  Brandt,  S.  &  O. 
(8d  Ed.)  IS  817  (and  note),  824,  and  328;  King 
T.  Klrby,  28  Barb.  (N.  T.)  4&.  These  and 
perhaps  other  questions  may  arise  in  the  fur- 
ther progress  of  the  case,  but  we  will  ex- 
press no  opinion  upon  them  until  they  are 
thus  reached,  and  we  are  required  to  do  sa 

There  was  no  error  in  the  Judgment,  nor 
In  the  other  rulings  to  whldi  ezcq^tlon  was 
taken. 

No  oror. 

(IH  N.  C.  «1> 

STATE  V.  ISLET. 

(Supreme  Court  of  North  Carolina.    Nov.  19, 
1918.) 

Mabteb  and  Sxbvamt  (I  67*)— Bbbaob  or 
Contract-^Cbiuinai.  Ijabilitt— Inteiit— 
bvidencb. 

Where  accused  obtained  tuppUes  from  pros- 
ecutor on  the  promise  to  pay  therefor  in  labor, 
evidence  that  ne  failed  to  perform  the  labor, 
and,  on  being  requested  to  do  lo,  replied  that 
he  "had  to  get  shoes  for  hla  children,*'  was  in- 
■ufficient  to  show  an  intent  to  defraad  so  as 
to  sustain  a  conviction  for  obtaining  auppUes 
under  a  promise  to  pay  therefor  in  labor  and 
willf oily  falline  to  perform  without  lawful  ex- 
cuse and  with  intent  to  cheat  and  defraud. 

{Bd.  Note. — For  other  cases,  aee  Master  and 
Servant,  Cent  Dig.  i  75 ;  Dec  Di^.  {  67.*] 

Appeal  from  Superior  Court,  Randolph 
County ;  Long,  Judge. 

David  Isl^  was  convicted  of  obtaining 
supplies  under  a  contract  to  pay  therefor  in 


labor  and  not  furnishing  the  labor,  anA  bo 

appeals.  Reversed. 

The  defendant  was  Indicted  under  the  fol- 
lowing bill  of  indictment :  ^The  Jurors  for 
the  state,  upon  th^  oaths,  present  that 
David  Isley  on  the  1st  day  of  June,  A  D. 
1012,  did  willfully  and  unlawfuUy  and  with 
Int^t  to  cheat  and  defraud  J.  A  Bills  obtain 
certain  advances  in  money,  fertilizers,  com, 
iOour,  provisions,  goods,  wares,  and  merctian- 
dise  from  said  J.  A.  Bills,  upon  and  by  color 
of  a  certain  promise  and  agreement  that  the 
said  David  Isley  would  begin  work  and  labor 
for  said  J.  A  Ellis,  from  whom  said  David 
Isl^  obtained  said  money,  goods,  provisions, 
merchandise,  etc,  and  the  said  David  ISley 
making  said  promise  and  agreement  did  un- 
lawfully and  willfully  fall  to  commence  and 
complete  said  work  as  aforesaid  according  to 
contract  without  a  lawful  excuse,  contrary  to 
the  form  of  the  statute  In  such  case  made  and 
provided."  The  defendant  altered  the  plea 
of  not  guilty,  and  on  the  trial  the  following 
evidence  was  introduced:  J.  A.  Ellis,  witness 
for  the  state,  testified  that  defendant  was  his 
tenant;  that  he  let  defendant  have  certain 
advances  in  merchandise,  etc,  up(A  d^end- 
ant's  promise  to  pay  for  same  in  work;  that 
defendant  failed  to  do  said  work,  and  when 
witness  asked  him  why  be  did  not  come  and 
do  the  work,  defendant  said  that  he  had  to 
get  some  shoes  for  his  t^dren.  State  rested, 
and  the  defendant  demurred  to  the  evid^ce 
and  moved  to  dismiss  under  the  act  of  1913. 
Motion  overruled;  defendant  excepted.  Thwe 
was  a  verdict  of  guilty,  and,  from  the  Judg- 
ment pronounced,  the  defendant  appealed. 

R.  O.  Kelly,  of  Asheboro,  for  appellant  At- 
torney General  Btckett,  for  the  State. 

ALLBN.  J.  The  decision  of  this  appeal  Is 
controUed  by  Stete  v.  Qrlffln.  154  N.  O.  611, 
70  S.  B.  292,  in  which  the  stetute  under  which 
the  defendant  is  indicted  was  fully  discussed 
In  an  elaborate  and  learned  opinion  by  Asso- 
ciate Justice  Brown,  and  upon  the  authority 
of  that  case  the  Judgment  la  reversed,  vrlth 
directions  to  «^<am<n  the  action  under  dtiap- 
ter  78,  Public  Laws  of  1918. 

Reversed. 

(US  N.  C.  128) 
MARTIN  T.  CLEGG. 

(Supreme  Court  of  North  Carolina.    Nor.  10, 

1918.) 

1.  Landubd  Airn  TnirANT  ({  196*)— Rbnt— 
Failubb  to  Deuvu  Posssssioh— Damagsb 
— "Rbhtal  Valub." 

The  landlord  on  breach  of  a  contract  by 
failure  to  pay  rent  and  on  a  holding  over  by 
the  tenant  Is  not  confined  to  the  rent  stipulated 
in  the  lease,  but  may  consider  tlu  fair  rental 
value  of  the  property;  such  "rental  value"  be- 
ing, not  the  probable  profits  that  might  accrue 
to  the  landlord,  but  the  fair  rental  value  as  as- 
certained by  proof  of  what  the  pr^nises  wt 
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rent  for,  or  of  facti  from  which  the  fair  tmttl 
valve  nuiit  be  deteimined. 

[Ed.  Note.— For  ether  casee,  tee  Landlwd  and 
Tenant,  Oent  Dig.  H  787-440;  Dee.  Dig.  | 
196.* 

For  other  deflnitiona,  aae  Words  and  Fhiaaea, 

vol.  7,  p.  6094.1  . 

2.  LXNDLOBD  AND  TENAIfTfl  286*)— BXAMI- 

NATion— Bbikoinq  Out  wbou  Tbaitsao- 

TION. 

In  a  landlord**  action  to  reeorer  the  poe- 
sessioD  of  leaBed  oropertT  from  the  tenant  hold* 
ins  over,  where  uie  landlord  was  jwrmitted  to 
ahow  that  the  fair  rental  ralue  of  the  premises 
from  November  1.  1909,  to  January  1,  1813, 
above  the  stipulated  rental  was  a  certain 
amonnt,  it  waa  error  to  ezclnde  defendant's 
eridence  that  the  rental  value  aioce  November 
1. 1909.  waa  much  less  than  that  claimed  b;  the 
plaintiff. 

[Ed.  Note.— For  other  casea,  see  Landlord  and 
Tenant,  Cent  IMg.  irilS?,  1198-1197,  U99- 
1204;  Dec  Dig.l  !&.•] 

Appeal  from  Saperior  Courts  GailfozVl 
County;  Peebles,  Judge. 

Action  by  H.  T.  Martin  against  W.  F. 
Clegg.  Judgmoit  for  plaintlfl,  and  defend- 
ant appeals.   New  trIaL 

Civil  action  tried  upon  these  Issues:  1. 
What  8j|m,  If  anything,  is  the  plaintiff  enti- 
tled to  recover  of  the  defendant  on  account 
of  rents  as  stipulated  In  the  contracts?  An- 
swer: $2^.56.  2.  Did  the  defendant  com- 
mit a  breach  of  hla  contract  by  failure  to 
pay  rents,  as  agreed  In  the  contract?  An- 
swer: Tes.  3.  If  so,  what  sum,  If  anything, 
Is  the  plaintlCF  entitled  to  recover  of  the  de- 
fendant, by  way  of  damages  for  wrongful 
detention  of  the  premises  In  controversy? 
Answer:  Nothing.  4.  Did  tbe  defendant,  by 
his  conduct  and  delay  for  six  years  or  there- 
abouts, waive  tbe  penalty  stipulated  in  the 
contract?  Answer:  Yes.  S.  If  not,  what 
Bum,  it  anything,  Is  the  defendant  entitled  to 
recover  of  the  pallntilT,  on  account  of  the 
poialty,  $20  per  month,  stipulated  in  tbe  con- 
tract? Answer:  Nothing.  6.  Did  the  de- 
fendant, before  breach  of  bis  contract.  Install 
in  Martin's  building  radiation  as  alleged? 
Answer:  No.  Tbe  defendant  excepted  and 
appealed  from  the  Judgment  rendered. 

A.  L,  Brooks,  of  Greensboro,  for  appellant 
King  &  Kimball,  of  Qre^boro,  for  appellea 

BROWN,  J.  This  action  Is  brought  to  re- 
cover the  possession  of  certain  property 
Iinown  as  Clegg's  Hotel  In  tbe  dty  of  Qreens- 
boro.  On  October  29,  1909,  defendant  was 
served  by  the  sheriff  with  a  written  notice 
by  the  plaintiff  to  vacate  the  premises,  for 
neglect,  after  due  notice,  to  mahe  payments 
of  rent  as  stipulated.  Defendant,  in  con- 
sequence of  this  notice,  refusing  to  vacate, 
but  continuing  In  possession,  action  was  in- 
stituted In  the  superior  court  on  Angust  28, 
1911,  to  eject  the  defendant  and  to  recover 
damages  for  his  holding  over. 

There  are  29  assignments  of  error,  but  it 
is  necessary  to  coniOder  only  tbe  flfteaifb,  six- 


teenth, and  seventeenth.  These  assignments 
show  error  upon  tbe  part  of  tbe  court  because, 
as  stated  in  tbe  brief  of  defendant,  "after 
he  bad  opened  the  door,  and  permitted  plain- 
tiff to  show  what  the  reasonable  rental  of 
the  property  was  from  July,  1909,  to  January 
1, 191S,  declined  to  permit  tbe  defendant  to 
testify  with  relation  to  the  location  of  the 
place,  and  that  it  was  so  situate  that  yon 
could  not  always  fce^  it  rented,  and  tliat 
there  was  not  always  a  continuous  demand 
for  the  stores,  and  that,  in  fact,  for  about 
three  years  of  the  time,  one  of  tbe  stores  waa 
not  rented."  This  extract  from  the  brief  is 
borne  out  by  the  record.  Defendant  was 
sworn  as  a  witness  in  his  own  behalf,  and 
upon  the  question  as  to  the  actual  rental 
value  of  tbe  propert7  after  October,  1909,  his 
counsel  asked  him  how  much  the  storeroom 
was  vacant,  and  he  answered,  Tliree  years." 
This  was  excluded.  The  witness  was  then 
ashed:  "Q.  Is  it  a  place  where  you  can  al- 
ways keep  it  rmted?"  Objection  by  plaintiff. 
Sustained.  Exception  by  defendant  And 
again:  "Q.  Is  there  a  demand  for  that  store 
continuously  at  that  r^tal?"  Objection  by 
plaintiff.  Objection  sustained.  Defendant 
excepts. 

[1]  Tbe  court  Chafed  the  Jury:  *TI  you 
do  not  find  that  he  had  forf^ted  bis  ooo- 
tract^  bad  broken  ita  contract,  why  then  the 
plaintiff  would  be  entitled  to  recover  simply 
the  stipulated  price,  IS6.B1  a  month.  But  If 
yon  are  satisfied  by  the  greater  vdgbt  of 
evidence  that  tbe  defendant  had  broken  hla 
contract  by  .not  paying  the  rent,  then,  from 
that  time  after  he  waa  notified  and  over, 
the  plaintiff  would  be  entitled  to  recover 
what  waa  a  reasonable  rental  value  of  the 
property.  To  get  at  that,  you  will  have  to 
take  the  evidence  of  tbe  witnesses,  together 
with  the  stipulated  price,  that  Is  aome  eri- 
dence of  what  it  waa  worth,  but  it  Is  not 
binding.**  Again  at  the  requeat  of  the  plain- 
tiff, the  court  charged:  *'The  court  diargea 
you  that  it  you  shall  find  Uiat  the  ^tefendant 
committed  a  breach  (tf  bis  eontraet,  as  al- 
leged, thui  the  plaintiff  would  be  enUtled  to 
recover  finun  the  time  of  encb  breach  tbe  fair 
market  value  of  the  premises,  as  you  mar 
find  the  same  to  be  from  tbe-erldaio^  and 
by  its  greater  weight" 

Tbm  la  no  doubt  the  Jury  well  understood 
tbat  after  October,  1909,  when  the  notice  to 
vacate  was  served,  that,  in  assessing  tbe 
renta^  they  were  not  to  be  confined  to  that 
stipulated  In  the  contract  of  leaser  hut  were 
perniltted  to  consider  under  the  first  Issue 
what  was  the  fair  rental  ralue  of  the  vro9- 
erty.  The  rule  is  recently  stated  l^  this 
court  In  Sloan  v.  Hart,  150  N.  C.  276,  68  S. 
E.  1039,  21  L.  R.  A.  (N.  S.)  239,  134  Am.  St 
Bep.  911,  as  follows:  "By  rental  valoe  is 
meant,  not  the  probable  profits  that  ml^t  ac- 
crue to  plaintiffs^  but  the  value,  as  ascer- 
tained by  proof;  of  what  the  premises  would 
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rent  for,  or  bj  evidence  of  other  facts  from 
wblch  tbe  fair  rental  value  may  be  deter- 
mined." 

[2]  The  testimony  rejected — that  defendant 
was  nnable  to  find  occupants  for  the  store- 
rooms for  three  years;  that  tbe  place  is 
one  not  readily  rented  and  not  mncb  in  de- 
mand— ^is  very  pertinent  npon  the  fair  rental 
value  of  the  property.  The  plaintiff  was  per- 
mitted to  testify:  "That  the  fair  rental  value 
of  the  premises  from  November  1,  1909,  to 
January  1,  1913,  over  and  above  the  rental 
stipulated  in  the  lease,  la  $1,629.64."  Why 
the  defendant  should  be  prohibited  from 
proving  that  the  rental  value  since  November 
1,  1909,  Is  much  less  than  claimed  by  the 
plaintiff,  we  are  nnable  to  see.  The  court 
erred  In  excluding  such  evidence  upon  the 
part  of  the  defendant 

New  trtaL 


(US  N.  C.  UT) 
WHITE  SEWING  MA.CH.  GO.  t.  I.  W. 
BtJLLOGE  &  GO. 

(Supreme  Court  of  NorUi  Carolina.   Nov.  19, 
1913.) 

Sales  (|  881*)— Bbbach  of  Comtbaot— Btra- 
DBN  or  Proof— Fbaud  as  Dbbvnss. 

Where,  in  a  ■eller's  action  for  the  breach 
of  a  contract  for  the  sale  of  sewing  machines, 
the  defease  was  that  tbe  contract  was  procur- 
ed 1^  fraudcdent  representationa  of  plaintiDrB 
agent,  the  burden  was  on  defendants  to  prove 
that  they  were  Induced  to  contract  by  such 
representations,  that  In  consequence  thereof 
they  declined  to  perform,  that  such  represen- 
tationB  were  calculated  to  deceive,  and  did  de- 
ceive, and  that  defendants  lost  something  there- 
by. 

rsa.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  »  1095  ;  Dec.  Dig.  i  381.  •] 

Appeal  from  Superior  Court,  Granville 
Coonty ;  Peebles,  Judge. 

Action  by  the  White  Sewing  M&chine  Com- 
pany against  I.  W.  Bullock  &  Co.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Blcka  &  Stem,  of  Oxford,  and  T.  T.  Hicks, 
of  Henderson,  for  appellant  B.  S.  Royster, 
of  Oxford,  for  appellees. 

HOKE,  J.  The  action  w&a  to  recovor  for 
breach  of  contract,  evidenced  by  written  or- 
der, for  the  sale  of  160  sewing  machines  at 
the  price  of  ?26,  of  date  October  12,  1910. 
The  defendants  admitted  the  execution  of 
the  contract  alleged  and  offered  iwoof  tend- 
ing to  show  that  the  same  was  procured  by 
the  false  and  fraudulent  representations  of 
the  plalntlfTs  agent  At  a  former  trial  of 
the  cause,  the  Judge  below  being  of  oiAnlon 
that  there  was  no  evidence  tending  to  sup- 
port defendants'  position,  there  was  recovery 
by  plaintiff.  On  appeal,  this  ruling  was  re- 
versed, and  In  an  opinion  by  Associate  Jus- 
tice Walker,  containing  a  full  statement  of 
the  fftcts  and  tbe  principles  of  law  applicable. 
It  was  held  Oiat  the  issue  u  to  firand  must 


be  submitted  to  the  Jury.  See  case  reported 
in  161  N.  C.  1,  73  S.  E.  634.  This  opinion 
having  been  certified  down,  there  was  Ta> 
diet  on  the  issue  for  defendants,  and  from 
Judgment  on  the  verdict  the  present  appeal 
la  taken. 

The  evidence  on  the  part  of  the  defendants 
tending  to  establish  tbe  alleged  fraud  Is  sub- 
stantially the  same  as  before,  except  that  it 
now  is  rather  more  explicit  and  direct,  and 
there  are  some  additional  supportiog  facts; 
and,  while  there  was  much  testimony  in  con- 
tradiction on  the  part  of  the  plaintiff,  the 
issue  has  been  fairly  submitted  to  the  Jury, 
under  the  principles  laid  down  as  controlling 
on  the  former  appeal,  and  we  find  no  reason 
for  disturbing  the  results  of  the  trial. 

It  was  urged  in  the  argument  for  plaintiff 
that  the  facts  in  evidence  tended  clearly  to 
establish  that  tbe  defendants  had  decided  to 
breal£  their  contract  before  they  were  aware 
of  the  facts  constituting  the  alleged  fraud, 
and  that  these  facts,  therefore,  should  not  be 
available  on  the  issue;  but  there  was  di- 
rect evidence  on  the  contrary  offered  by  the 
defendants,  and,  in  the  charge,  the  disputed 
fact  involved  in  this  position  was  expressly 
referred  to  the  jury,  and  it  was  determined 
against  th^  plaintiff. 

Again,  it  was  insisted  that  It  was  not 
shown  that  defendants  were  in  any  way 
damaged  by  reason  of  the  alleged  fraudulent 
representations.  Undoubtedly  It  is  a  cor- 
rect general  proposition  that  fraud  without 
resultant  damages  does  not  form  the  basis 
for  a  cause  of  action ;  but.  If  It  be  conceded 
that  the  principle  applies  here,  tliere  was 
evidence  of  the  defendants  tending  to  show 
such  damage,  and  the  charge  of  the  court 
was  in  express  recognition  of  plaintiff's  po- 
sition. On  this  question  the  Jury  were  di- 
rected as  follows:  "Now,  upon  that  issue  the 
burden  Is  upon  the  defendants  to  satisfy 
yon  by  the  greater  weight  of  evidence  that 
they  were  Induced  to  sign  that  order  by  the 
false  and  fraudulent  representations  of  Mr. 
Massey,  and  that  in  consequence  of  those 
false  and  fraudulent  representations,  they  de- 
clined to  perform  that  ctmtract  snd  that 
those  folse  and  fraudulent  representations 
were  calculated  to  deceive,  and  did  deceive, 
and  Intended  to  deceive,  and  that  the  defend- 
ants lost  BfHnetblng  ther^y," 

On  carefnl  pousal  of  the  record,  we  find 
no  reversible  error,  and  the  Judgment  for  de- 
fendants must  be  affirmed. 

Affirmed. 

CU»  H.  0.  64<) 

McIVEB  V.  SBABOARD  AIR  LINE  RT, 

(Supreme  Court  of  North  Carolina.    Nov.  19. 
1918.) 

1.  Landlobo  and  TBNAirr  (|  296*)— Suiocabt 
Remedies— EjECTUENT. 

A  summary  proceeding  In  ejectment  under 
Landlord  and  Tenant  Act  Reviaal  1905,  I 
2001,  and  the  following  sections,  to  oust  ten- 
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ants  holdinc  oTer  after  the  exi^ration  oC  tbeir 
term,  can  oiHj  be  maiatained  where  the  rela- 
tion of  landlord  and  tenant  exiati  between  the 
parties. 

[Bd.  Note.— For  other  caaea,  ae*  Landlord 
and  Tenant,  Gent  Dig.  M  m3-1276,  1283; 
Dw!.  Dig.  I  296.*] 

2.  Lahdlosd  and  Tnum  (H  SOS*)  — Suic- 
■UBT  EjEcnnGNT  —  PiooEBDinos — Bum- 

CUNCT  or  EVIDEITOE. 

EMdence,  in  a  aammarr  proceeding  In  eject- 
ment under  the  landlord  and  tenant  act.  held 
not  to  show  that  tba  relation  of  landlord  and 
tenant  eziated  between  the  partlea. 

[Ed.  Note.— For  other  caaea,  see  Landlord 
and  Tenant,  Cent  Dig,  ||  1S14-1816;  Dec 
Dig.  I  30&*!| 

3.  LanDLOBD  aitd  Tenant  (|  81&*)— SniacA&T 
Pbockbdinos—ApfkaI/— Dismissal  or  Pbo- 

CBEDINGS. 

If  the  relation  of  landlord  and  tenant  U 
not  shown  to  exist,  ao  that  a  sommarr  pro- 
ceeding in  ejectment  under  Landlord  and  Ten- 
ant Act  Bevisal  1900,  1  2001,  and  the  foUow- 
ing  sections  conld  not  be  maintained,  the  pro- 
ceeding sbonld  be  dUuniased  bj  the  superior 
court  on  appeal  from  the  Jnstice  of  the  peace, 
and  plaintiff  required  to  bnn^  ejectment  In  the 
Bunerior  court  if  he  daims  title;  a  new  action 
heug  neeeaaarr  even  tiiongh  the  anperior  court 
had  general  jurisdiction  of  both  aeoona. 

[Ed.  Note.— For  othar  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  ||  182S-13S6;  Dee. 
Dig.  {  315.*] 

Clark,  G.      dtesenting  in  part  • 

Appeal  from  Snpolor  Coart,  Lee  County; 
Bragaw,  Judge. 

Summary  proceedings,  under  Landlord  and 
Tenant  Act;  Bevisal  1906,  {  2001  et  seg., 
by  Duncan  E.  MclTcr  against  the  Sea- 
board Air  Line  Railway,  b^ore  a  justice. 
From  a  Judgment  in  the  Superior  Court  dis- 
missing the  proceeding  on  appeal,  plaintlfT 
appeals.  AtBrmed. 

At  the  conclusion  of  the  evidence,  tbe 
court  held  that  the  title  to  land  was  In  con- 
troversy, and  that  the  justice  of  the  peace 
had  no  Jurisdiction  under  the  landlord  and 
tenant  act,  and  dismissed  the  proceeding. 
Plaintiff  excepted  and  appealed. 

A.  A.  F.  SeaweU  and  C.  L.  WllUams.  both 
of  Sanford,  and  L.  D.  Bobinson,  of  Wades- 
boro.  for  appellant.  Walter  H.  Neal,  of  Lan- 
rinbnrg.  for  appellee. 

BBOWNf  J.  [1]  The  snnunaiy  remedy  in 
ejectment  provided  by  the  statute  for  the 
ousting  of  tenants  who  bold  ova  after  tlie 
expiration  of  the  term  Is  restricted  to  cases 
where  the  relation  between  the  parties  is 
that  of  landlord  and  tenant  Hauser  Mor- 
rison, 146  N.  a  24S,  59  S.  a.  683;  UcGombs 
V.  Wallace,  06  M.  C  481;  Hughes  t.  Uason, 
84  N.  C.  472 

As  said  in  McDonald  v.  Ingram,  124  N.  a 
274,  82  8.  E.  677:  **Tlie  only  question  the 
court  can  try  under  the  statute  in  this  pro- 
ceeding Is:  *Wa8  tlie  defendant  tiie  tenant 
oC  tlie  plaintlfl,  and  does  she  hold  over  after 
the  expiration  of  the  tamncyf  " 


There  is  no  vMuBm-^Amtewt  €i  a  teuncf 
In  this  case. 

The  most  that  we  can  make  out  of  the  erl- 
denoe,  taking  it  in  its  most  favorable  vleir 
for  the  plalntUt,  Is  that  the  small  piece  of 
land  in  controvert  Is  covered  by  a  part  of 
the  defendant's  cotton  platform  in  Sanford ; 
that  it  was  originally  constructed  by  tbe 
Cape  F6ar  &  Yadkin  Valley  Rallvnty  Com- 
pany; that  the  plaintiff  claimed  the  land, 
but  that  it  was  vacant  and  unoccupied  by 
any  one;  that  the  plaintUC  told  Fry  to  go 
ahead  and  construct  his  platform  over  the 
property;  that  It  was  his  property.  There 
is  no  evidence  that  the  Cape  Fear  &  Tadktn 
Valley  Railway  Company  or  this  defendant, 
or  any  one  duly  authorized,  ever  rented  the 
property  from  the  plaintiff,  or  claimed  un- 
der him.  Not  even  nominal  rent  has  ever 
been  claimed  by  the  plaintlfl  or  paid  by  the 
defendant  Tbe  plaintiff,  being  asked  when 
this  Indefinite  and  uncertain  transaction  took 
place,  says:  "I  have  used  every  effort  to 
definitely  state  when  this  transaction  took 
place,  but  I  cannot  do  that  My  best  impres- 
sion is  that  it  was  *96,  '97,  possibly  *95.  I 
do  not  think,  now,  it  was  as  late  as  1888." 
There  Is  evidence  that  at  that  time  the  prop- 
erty was  claimed  and  possessed  by  the  de- 
fendant under  a  deed  from  John  Scott  to  the 
Baldgh  &  Augusta  Air  line  Railroad  dated 
July,  187a 

[2]  The  evidence  Is  not  sufficient  to  prove 
that  the  defendant  company  ever  hdd  pos- 
session of  the  property  as  a  licensee  of  the 
plaintiff,  much  less  as  a  tenant  There  Is 
no  evidence  that  this  defendant  dalms  under 
the  Cape  Fear  &  Yadkin  Valley  Ballway  or 
succeeded  It 

[S]  We  think  If  the  plaintlfl  claims  tiUe^  fa* 
should  pursue  his  action  of  ejectment  "g**"^ 
the  defendant  in  tbe  superior  ooort 

Affirmed. 

CLABK,  O.  J.  (dissenting  In  part)  concurs 
in  the  opinion  of  BBOWN,  J.,  except  In  tbe 
intimatl<m  in  the  last  paragraph  tiiat  the 
plaintlfl  may  be  put  out  of  court  for  want  of 
Jurisdiction  and  bring  a  new  action  In  tbe 
superior  court  It  la  contrary  to  tlie  splxtt 
of  our  pzflsent  syatem  of  prooednreb  when  a 
case  has  gotten  In  the  superior  court  by  ap- 
peal, or  oOaanriaa,  to  pat  the  xAalnUff  out  of 
that  court  which  luus  toll  Jurlaffictloa  ot  the 
cause,  because  of  deCect  of  Jnriadlctkm  In  tbe 
lower  court;  and  tell  him  to  coma  bai^  into 
the  same  court  in  another  method.  Cui  bono 
shall  this  be  done  when  he  is  already  in  tin 
proper  courtf  Thn  superbHf  oouit  Is  a  court 
of  general  Jorlsdietion.  Whw  a  case  had 
been  tried  In  a  lower  court  and  gets  Into 
that  court  by  appeal,  the  court  la  stfaed  at 
full  jurisdiction,  uid  should  proceed  to  As- 
pose  of  the  cause  on  the  merits.  This  has 
been  required  by  statute  when  tbe  appeal  is 
from  the  clerk  to  the  superior  court  The 
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spirit  at  tbe  Constltatloii  !■  tbe  Bame  when 
tbe  appe&l  la  from  any  oOier  trlbtmal  to  the 
aaperior  court  It  1b  true  the  practice  haa 
been  nanally  otherwise,  bat  not  onlformly. 
McMlUan  t.  Reeves,  102  N.  C.  569,  0  &  a 
449,  and  other  caaea  dted  In  Wllaon  t.  Ina. 
Co..  166  N.  C.  177,  71  S.  O.  79.  Bnt  aucb 
practice  It  seems  to  me  shonld  not  be  fol- 
lowed. 

Thla  point  has  heretofore  been  dlscnased  In 
State  T.  McAden,  162  N.  a  678,  77  B.  E.  298, 
dtlng  Cheese  Oo.  7.  Plpkln,  155  N.  C  401.  71 
B.  B.  442,  37  L.  R.  A.  (N.  S.)  606;  UnltTpe  Co. 
T.  Aachraft,  165  N.  O.  71,  71  S.  B.  61;  Wllaon 
V.  Ins.  Co..  156  N.  C.  177,  71  S.  E.  79.  It  may 
be  that  If  the  matter  la  called  to  the  atten* 
tlon  of  the  Leglalature  appropriate  legisla- 
tion may  be  had  In  conformity  to  the  Con- 
Btltution  and  the  spirit  of  oar  present  pro- 
cedure, aa  haa  been  done  in  regard  to  ap- 
peals from  the  clerk  to  the  saperlor  court 
Or  the  coart  may  some  day  ao  hold,  fbr  legla- 
latlon  ought  not  to  be  aeeeaaaiy  under  our 
Gonstltatlon. 

The  present  practice  in  that  matter  has  not 
been  required  by  any  atatate,  or  by  any  pro- 
vision of  the  Constitution.  It  has  been  mere- 
ly tbe  following  by  the  courts  of  the  proce- 
dure which  was  Tory  proper  under  the  for- 
mer system  of  practice.  The  court  at  any 
time  can  refuse  to  longer  follow  It  or  tbe 
Legislature  may  require  that  the  practice 
In  this  respect  ahall  conform  to  the  sidrlt  <tf 
our  modern  procedure. 

(16S  N.  C.  5tt) 

CANNON-TOBBENCB  CO.  et  «L  t. 
MARLOTT  et  al. 

Appeal  of  SOUTHERN  POWER  Oa 

(Sivreme  Court  of  North  OrolinB.   Not.  19, 
191SD 

TaiAi.  (1  253*)— iHSTBUonoKB— Apfuoabil- 

ITT— EVIDKNCB. 

Where,  in  gamisbmeDt  of  $66,  wbicb  de- 
fendant was  claimed  to  owe  M.,  defendant  claim- 
ed that  it  was  not  indebted,  in  that  M.  had  de- 
frauded It  out  of  $95  by  forging  vouchers  upon 
defendant  for  W.,  and  collecting  money  oBtensi- 
Uy  to  reimborse  M.  for  paying  the  voudiera  to 
w.,  there  was  some  evidence  that  W.  authorized 
M.  to  collect  hfs  bill  from  defendant,  which  only 
amounted  to  963.  an  instroetton  that  If  M.  was 
W.'B  agent  to  collect  his  bill,  the  $(»  belonged 
to  M.  was  erroneooB  for  ignoTlng  the  $82  which 
U.  wrongfully  obtained. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  II  613-623;  Dea  Dig.  |  253.*1 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Webb,  Judge. 

Action  by  tbe  Cannon-Torroice  Company 
and  H.  A.  Rhyne  against  W.  H.  Marlott  and 
others.  In  which  the  Southern  Power  Com- 
pany was  Bummoned  as  garnishee;  From  a 
judgment  for  plalntUts,  the  .gatnlahee  ap- 
peals.  BeTersed,  and  new  trial  ordered. 

Two  actions  were  commenced  before  a 
Justice  of  the  peace  against  the  defendants, 
one  In  favor  of  the  Camumr^Vnrenee  Com- 


pany,  and  the.  other  In  favor  of  H.  A.  Rbyna^ 
and  were  tried  on  appeal  In  the  superior 
court  When  the  cases  were  called,  they 
were,  by  order  of  his  honor,  oonaoUdated 
and  tried  together. 

The  plaintiffs  brought  their  aetlona  against 
the  defendant  W.  H.  Marlott,  and  at  tbe 
same  time  Issued  attachmenta  or  gamlshmeiit 
against  any  funds  In  the  hands  of  the  South- 
ern Power  Company  that  might  be  due  Mar- 
lott liarlott  had  been  employed  by  the 
Southern  Power  Company  as  a  patrolman  of 
its  power  lines  at  Mount  Holly,  at  a  salary  of 
$55  per  month.  At  the  time  of  tbe  commence- 
ment of  these  snita,  and  the  issuing  of  the 
attachment  agalnat  the  Southern  Power  Com- 
pany, Marlott  had  just  lost  or  quit  his  Job, 
and  it  was  the  Int^tlon  of  the  plalntlffa^ 
attach  his  salary  of  $65  for  the  last  month 
he  had  worked,  to  wit  August  1912.  Tbe 
Southern  Power  Company  filed  Its  return  to 
tbe  notice,  denying  that  it  was  Indebted  to 
Marlott  In  any  sum  whatsoever.  The  power 
company  admitted  that  Marlott  had  not  been 
paid  bis  salary  of  $55  for  August  1^12,  but 
undertook  to  show  that  by  means  of  fraud 
and  false  vouchers  he  had  o'btalned  from 
the  power  company  an  amount  greatly  In 
excess  of  this  $55,  and  contended  that  it 
should  be  allowed  to  set  these  amounts  oft 
against  its  indebtedness  to  Marlott 

There  was  evidence  tending  to  prove  that 
In  tbe  course  of  his  employment  at  Mount 
Holly,  Marlott  frequently  had  occasion  to  use 
teams  in  patrolling  the  lines  of  the  power 
twmpany.  These  teams  he  hired  from  one 
Alex  West  Be  was  supposed  to  pay  for 
these  teams  out  of  funds  In  bis  bands,  and 
obtain  a  receipt  or  voucher  from  West  for 
the  amount  paid.  Marlott  would  present 
this  voucher  or  receipt  of  West  to  the  audi- 
tor of  the  power  company,  and  tbe  power 
company  would  then  reimburse  him  the 
amount  shown  by  tbe  voucher  to  have  t>een 
paid  West  '  Until  Marlott  lost  his  Job,  the 
Southern  Power  Company  was  under  the  be- 
lief that  Marlott  bad  been  paying  West  cash 
for  the  teams  he  hired,  and  getting  tbe 
money  back  from  the  power  company  in  the 
manner  indicated ;  but  at  this  time  West 
came  over  to  the  Charlotte  office  of  the 
power  company,  and  Informed  Its  general 
manager  that  be  bad  a  bill  against  the  power 
company  for  about  $60,  for  teams  furnished 
Marlott  This  was  Just  before  Marlott's 
salary  check  tor  the  month  of  August  had 
been  paid  him.  It  then  developed  that  in- 
stead of  paying  for  the  teams,  as  the  power 
company  had  supposed,  Marlott  had  been 
charging  them  to  the  power  company.  The 
vouchers  or  receipts  which  he  had  be&n  pre- 
senting to  the  power  company  purporting  to 
represent  money  be  had  paid  out  in  Its  be- 
half to  West  for  these  teams,  and  purporting 
to  be  signed  by  West  bad  not  been  signed  by 
West  at  all,  but  had  been  forged  by  Marlott 
^nie  amount  obtained  by  Marlott  on  account 
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of  these  false  vouchers  amounted  to  over  $95. 
When  the  power  company  diBCOTered  that  it 
owed  West  over  $60  on  account  of  teams, 
which  Marlott  repres^ted  to  It  that  he  had 
paid  for,  and  when  It  dlHCovered  that  Mar- 
lott had  defrauded  It  of  over  $95,  it  refused 
to  pay  Marlott  his  salary  of  $66  tor  Aogust, 
IMS ;  the  salary  being  less  than  the  amount 
obtained  by  Marlott  from  the  poww  com- 
pany. 

The  claim  of  West  against  the  power  com- 
pany for  hire  of  teams  remaining  unpaid 
amounted  to  $63.25,  which  was  settled  by  the 
payment  of  $6(k 

There  was  evidence  on  the  part  of  the 
plaintllb,  which  was  ccmtrorerted  by  the  de- 
fendant, that  Marlott  was  anthorised  by 
Wttt  to  collect  hlB  claim  of  $68.26. 

His  honor  charged  the  jury,  among  other 
tilings,  as  follows:  "So,  gentlemoi,  it  all 
turns  to  the  question  of  agency.  If  you 
find  that  Marlott  was  the  agent  of  West,  and 
West  authorized  him  to  collect  this  money 
in  the  way  and  manner  It  was  done,  and 
Marlott  went  and  got  the  money  as  agent  of 
West,  and  West  authorized  him  to  do  it,  and 
he  failed  to  pay  it  to  West,  why,  then,  the 
court  charges  you  that  the  power  company 
was  no  longer  Indebted  to  West,  and  that 
the  $56  belonged  to  Marlott  But  if  yon  And, 
as  I  say,  that  West  did  not  authorize  Mar^ 
lott  to  collect  this  money  in  the  way  and 
manner  he  did;  if  you  find  that  he  did  not 
authorize  Marlott  to  sign  his  name  to  these 
vouchers — why,  then,  the  court  charges  ybu 
that  Marlott  would  be  indebted  to  the  power 
company,  and  the  plaintiff  could  not  recover.** 

The  Jury  returned  the  following  verdict: 

"(1)  Was  the  defendant,  the  Southern  Pow- 
er Company,  in  the  proceedings  of  attach- 
ment and  gamistunent  in  this  action,  in- 
debted to  the  defendant,  Marlott,  in  the 
sum  of  $65,  or  any  sum?  Answer:  Yes;  $55. 

"(2)  Is  the  defendant,  the  Southern  Fower 
Company,  indebted  to  plaintiffs?  If  so.  In 
what  amount?   Answer:  $55." 

Judgment  was  renderol  in  fiivor  of  the 
plaintiffs,  and  the  power  company  excepted 
and  appealed. 

Osborne,  Cocke  ft  Hoblnson,  of  Charlotte, 
for  aivellant  Brevard  Mixon  and  Campbell 
Fetner,  both  of  Charlotte,  for  app6Uee& 

ALLEN.  J.  The  platnttflb  claim  tbat  Mar- 
lott, an  employ^  of  the  defendant  power 
company.  Is  indebted  to  them,  and  they  seek 
to  collect  their  debt  by  attaching  $55,  whltdi 
they  allege  the  power  company  owes  Mar- 
lott as  salary  for  the  month  of  Angnst,  1912. 
The  power  company  denies  tikat  It  owes  Mar* 
lott  any  sum,  because  It  says  he  wrongfully 
collected  and  misappropriated  $95  belonging 
to  It,  and  that  this  is  more  than  enough  to 
offset  the  claim  for  salary.  The  plaintiffs 
reply  tikat  the  sum  of  $95  paid  to  Marlott 
did  not  go  Into  his  hands  as  money  of  the 
power  company ;  that  it  was  paid  to  him  as 


the  agent  ,  of  West,  and  was  the  mon^  <tf 
West,  and  when  It  was  paid  to  Marlott  it  set- 
tled his  claim,  because  received  by  his  au- 
thority. 

His  honor  submitted  these  contentions  to 
the  jury ;  but  he  failed  to  give  any  consider- 
ation to  the  evidrace  of  the  plaintiffs  that 
the  claim  which  West  authorized  Marlott  to 
collect  amounted  to  $63.25,  and  to  that  of 
the  defttidant  that  he  wrtn^ifully  collected 
$95. 

If  this  evidence  Is  true,  Marlott  collected 
$63.25  for  West,  and  in  addition  wrongfully 
obtained  $31.75  of  the  defendant's  money, 
which  could  be  used  as  a  set-off  against  the 
claim  for  salary. 

This  view  was  not  presented,  to  the  jury, 
and.  on  the  contrary,  the  jury  was  Instructed 
tbat,  if  Marlott  was  the  agent  of  West,  "the 
$65  belonged  to  Marlott" 

In  this  instruction  there  is  error,  because, 
if  he  was  only  authorized  to  collect  $63.25, 
and  he  wrongfully  collected  $95,  the  defend- 
ant would  owe  Marlott  $56,  lees  the  differ- 
ence between  the  two  amounts 

A  new  trial  Is  ordered. 

New  trial. 

(ICS  N.  C.  EBD 

ALLISON  et  al.  v.  KBNIOy. 

(Supreme  Court  of  North  Carolina.   Nor.  19, 

1913.) 

1.  EVIDBHOK     (I  460*)— PaBOL  EvIDBROS— 
CONSTBUCnON  OT  DXBD — BOUMDABIEB. 

Where  a  corner  in  a  deed  was  estabUsbed 
by  the  parties  at  the  time  it  was  executed,  parol 
evidence  is  admiBsible  to  show  at  what  par- 
ticular place  the  comer  was  established :  such 
evidence  being  always  admissible  when  there  is 
a  latent  ambiguity  in  boundaries. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  fS  2116-2128;  Dec.  Dig.  |  460.*] 

2.  Boundaries  {%  3*)— Descbiptiok— Mowu- 

HBKT— CONTBOIXIITO  ELEMENTS. 

Where  the  parties  at  the  time  of  the  con- 
veyance of  Uind  actually  made  a  corner  setting 
up  a  monument,  the  boundaries  by  the  monu- 
ment will  govern,  not  withstanding  errors  in  the 
description  of  the  deed  when  run  by  courses 
and  distances. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  SS  3-41;  Dec.  Dig.  |  8.*] 

3.  BOUNDAEIES    <S   47*)— ESTOPPEI.  TO  DIS- 
PUTE. 

Where  the  grantee  wrote  the  deed,  measur- 
ed and  located  the  land,  and  planted  the  monu- 
ment and,  so  long  as  he  continaed  the  owner, 
acquiesced  in  grantor's  posseaaion  up  to  the 
monument  the  grantee's  grantee  is  estopped 
from  claiming  land  of  the  grantor  beyond  the 
IKiint  of  the  monument 

[Ed.  Note.— For  other  coses,  see  Boundaries. 
C^t  Dig.  SI  227-281;  Dec.  Dig.  S  47.»1 

Appeal  from  Superior  Court,  Orange  Oooik* 
ty ;  Peebles,  Judge. 

Action  by  Amy  Allison  and  others  against 
W.  T.  Eenlon.  From  judgment  for  defend- 
ant, plaintiffs '  Kppeah  Reversed  and  re- 
manded. 

Civil  action  Involving  title  to  land.  It  was 
agreed  that  the  judge  should  find  the  facts. 


•For  otliM-  CMM  SM  sam*  topic  and  seotiOB  NUHBSR  la  Doc.  Dig.  a  Am.  Dig. 
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Frank  Nash,  of  Hlllsboro,  for  api)ellaDt& 
John  W.  Oraham,  of  Hlllsboro,  for  appellee. 

BROWN,  J.  It  appears  from  the  record 
that  WUllam  AUison  acQnlred  title  in  fee 
simple  to  a  lot  of  land  In  Hlllsboro  and  on 
May  17,  1897,  conveyed  a  part  of  It  to  E.  U 
Cooley,  who  conveyed  to  Forrest  In  1899, 
who  conveyed  to  defendant  In  1905.  The 
only  dispute  between  the  plaintiffs  and  de- 
fendant la  the  location  of  the  dividing  line 
between  them,  the  plaintUEs'  southern  and 
the  defendant's  northern  line.  The  descrip- 
tion contained  In  each  of  the  deeds  Is  as  fol- 
lows: "Commencing  at  the  northwest  granite 
abntment  of  Eno  railroad  bridge,  near  the 
Hlllsboro  railroad  station,  and  measnring 
from  point  north  up  Occoneechee  street  654 
feet  on  the  east  side  of  said  street  is  the  es- 
tablished northwest  comer  of  said  lot" 

The  plaintiffs  contend  that  a  rock  buried 
one  foot  in  the  ground  and  one  foot  out 
of  the  ground  is  the  true  comer  and  offered 
evidence  to  show  that,  after  Cooley  had  writ- 
tea  the  deed  in  William  Allison's  house,  he 
and  Cooley  went  out,  placed  that  rock  where 
it  is  now,  and  told  William  Allison  that  the 
rock  was  the  end  of  the  654  feet  from  abut- 
ment of  bridge,  and  was  southwest  corner  of 
Allison's  lot  This  evidence  in  due  time  was 
objected  to  by  the  defendant,  and  the  judge 
excluded  the  saioe.   The  plaintiffs  excepted. 

The  evidence  excluded  is  as  follows:  Amy 
Allison,  having  been  daly  swom,  testified: 
"I  am  the  wife  of  WllUam  Allison,  who  Is 
now  dead,  and  one  of  the  plaintiffs  In  this 
action.  Dr.  Pride  Jones  conveyed  this  land 
to  my  husband  (the  plaintiff  had  before  this 
Introduced  the  deed  of  Pride  Jones  and  wife 
to  William  Allison,  dated  September,  1878). 
We  went  tbere  to  live  the  November  before 
the  deed  was  made,  and  we  lived  there  con- 
tinuously to  the  death  of  my  husband ;  and 
I  have  lived  there  continuously  since.  We 
cultivated  the  land  In  controversy  as  a  gar- 
den spot  and  after  my  husband's  death  I  cul- 
tivated it  as  such  up  to  April,  1912,  when  the 
d^endant  Mr.  Kenlon,  took  possession  of  it 
I  know  Mr.  B.  Li  Cooley.  He  is  a  business 
man,  and  not  a  lawyer,  and  Is  living  now, 
but  is  out  of  the  state.  My  husband  and  I 
executed  the  deed  to  him.  (The  deed  from 
William  Allison  and  wife,  Amy,  to  E.  L. 
Cooley,  dated  May  17,  1897,  and  duly  re- 
corded, had  been  introduced  In  evidence  by 
the  plaintiff.)  He  came  to  our  house  the  day 
the  deed  was  executed ;  we  lived  on  Occonee- 
chee street;  and  my  husband  sold  him  the 
lot  He  stepped  the  distance  from  the  abut- 
ment of  the  bridge  to  the  point  to  which 
we  agreed  to  sell  him,  and  he  said  It  was  604 
feet  The  ground  from  the  abutment  to  the 
point  was  very  rough,  cut  up  with  gollies 
and  full  of  bushes.  Mr.  Ckwley  came  in  our 
bouse,  which  was  near  by,  and  wrote  the 
deed,  and  we  signed  It  We  then  went  out  to 
where  Mr.  Cooley  said  the  measurement  stop- 
ped, and  he  put  a  rock  down  there^  dug  a 


deep  hole,  and  put  it  (the  rock)  about  one 
foot  in  the  ground  and  about  one  foot  out 
I  asked  him  If  that  was  the  line,  and  he 
said  it  was;  'ererythtng  was  right  and 
straight,  and  yon  will  have  no  more  trouble 
with  it;'  that  rock  Is  still  there.  Mr.  Cool- 
ey moved  a  house  out  to  the  lot  he  bought 
from  us,  put  up  some  outbuildings  there,  and 
rented  it  to  some  mill  people,  1  think.  All 
of  the  houses  were  then  and  are  now  south 
of  the  line  running  east  from  the  rock  on 
Occoneechee  street  to  the  river ;  and  we  have 
cultivated  up  to  the  rock  line  until  Mr.  Ken- 
ion  interfered  in  AprU,  1912.  Mr.  Forrest, 
bought  this  lot  from  Mr.  Cooley,  don't  know 
exactly  when  Mr.  Forrest  had  a  well  dug, 
and  told  me  that  If  I  could  furnish  some 
hands  he  would  have  it  dug  on  the  line.  I 
furnished  a  hand  and  it  was  dug  on  the  line 
running  east  to  the  river  from  the  rock  (the 
line  claimed  by  plaintiff  as  the  true  line). 
Mr.  Forrest  afterwards  sold  this  lot  to  the 
defendant,  Mr.  Kenlon,  and  he  was  in  pos- 
session of  It  up  to  the  rock  line,  when,  last 
April,  after  a  measurement  by  Mi.  Webb^  the 
county  surveyor,  he  claimed  that  the  654 
feet  ran  beyond,  north  of  the  rock  line,  and 
he  took  possession  of  the  land  In  controversy 
at  that  time  and  cultivated  it  for  the  year 
1912.  The  annual  rental  value  of  this  piece 
of  land  is  $25." 

[1  ]  We  are  of  opinion  that  his  honor  erred 
in  excluding  this  evidence. 

It  ap[>ears  upon  the  face  of  the  deed  that 
the  northwest  comer,  which  is  the  vital 
point  in  this  controversy,  was  established  by 
the  parties  to  the  Cooley  deed  at  the  time 
that  deed  was  .executed,  and  It  is  permissible 
to  prove  by  parol  evidence  at  what  particu- 
lar place  that  northwest  comer  was  es- 
tablished by  them. 

In  Sherrod  v.  Battle,  154  N.  C.  353,  70  S. 
E.  838,  Mr.  Justice  Walker  quotes  with  ap- 
proval a  clear  and  succinct  statement  of  the 
law  from  the  New  Jersey  court:  "In  settling 
a  question  of  boundary,  when  there  is  a 
latent  ambiguity  in  the  description  contain- 
ed in  the  deed  or  a  doubt  as  to  the  true  lo- 
cation of  the  lines,  evidence  aliunde  is  ad- 
missible to  show  where  the  lines  are.  Bound- 
aries may  be  proved  by  every  kind  of  evi- 
dence admissible  to  ^tablish  any  other  fact 
The  question  of  construction  Is  a  question  of 
law  to  be  decided  by  the  court  upon  the 
terms  of  the  Instrament  Itself,  and  when  no 
latent  ambiguity  exists  it  must  be  decided 
without  evidence  aliunde;  but  a  question  of 
location  or  the  application  of  a  grant  to 
its  proper  subject-matter  Is  a  question  of 
fact  to  be  determined  1^  the  Jury  by  the  aid 
of  intrinsic  evidence.**  Opdyke  Stepheau, 
28  N.  J.  lAw,  83. 

[2]  Tbe  evidence  is  admissible  upon 
another  ground.  It  has  been  held  continu- 
ously since  ChOTiy  v.  Slade,  7  N.  C.  82,  that 
whenever  it  can  be  proved  that  there  was  a 
Hue  actually  run  and  marked,  and  a  comer 
made  at  the  time  of  ^i^^fi5^«4gnjttf)gtC 
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deed,  for  the  parpose  of  establlsbli^  tbe 
location  of  the  land,  the  party  claiming  un- 
der It  shall  hold  accordingly,  notwithstand- 
ing a  mistake  description  of  the  land  In  the 
deed.  In  commenting  upon  that  mle,  Jnstlce 
Ashe  aaye  In  Baxter  t.  WUson,  05  M.  C  144: 
"Thla  constrnctton  has  been  adapted  by  onr 
conrt,  to  carry  oat  tbe  Intentions  of  the  par- 
ties, when  it  la  clearly  made  to  appear;  and, 
to  effect  that  object,  course  or  distance  will 
be  disregarded,  if  thc^  means  of  correctiE^ 
the  mistake  be  furnished  by  a  more  certain 
description  In  the  eame  deed,  and  especially 
will  It  be  so  when  some  monument  Is  erected 
contemporaneouBly  witb  the  nscutlon  <tf  tbe 
deed." 

The  rule  Is  again  stated  by  Hoiderson,  G. 
J.,  in  Reed  t.  Shenck,  18  N.  0.  41B,  to  be: 
"Parol  evidence,  to  control  the  description  of 
land  contained  In  a  deed.  Is  in  no  case  ad- 
missible, onleas  where  monuments  of  bound- 
ary were  erected  at  tlu  executltm  of  the 
deed.  If  the  deacr^ttton  In  the  deed  varies 
from  theee  monuments  tte  former  may  be 
coiArolled  by  the  latter." 

In  Shaffer  t.  Oaynor,  117  N.  a  16^  28  B. 
iBA,  It  Is  held  that;  "Though  parol  i^roof 
la  no^  aa  a  rulet  admlsaible  to  contradict  a 
plain,  written  description,  it  Is  always 
eompetmt  to  show  by  a  witness  that  the  par- 
ties 1^  a  contemporaneous  but  not  by  a 
subsequent,  aurrey  agreed  upon  a  location 
of  lines  arid  comers  different  from  that  as- 
certained by  running  course  and  dtstanoe." 
Thla  mle,  whetl^  wisely  or  not,  baa  been 
recognized  and  applied  In  an  unbroken  line 
of  cases  in  this  state  since  1810.  Deaver  t. 
Jones,  119  N.  a  598.  26  B.  B.  166;  Fincan- 
non  T.  Sudderth,  144  N.  a  587.  57  &  S.  387; 
Blllott  T.  Jefferson,  183  N.  a  207,  46  S.  E. 
668,  64  L.  B.  A.  135;  Higdon  T.  Bice^  119  N. 
G.  623,  26  S.  E.  266. 

This  question  was  last  discussed  by  Jus- 
tice Hoke  in  Clarke  t.  Aldiidge,  162  N.  C. 
— ,  78  8.  E.  216,  where  It  Is  held  that: 
"Where  parties,  with  a  view  of  making  a 
deed,  go  on  the  land  and  make  a  physical 
surrey  of  the  same,  giving  it  a  boundary 
which  Is  actually  run  and  marked,  and  the 
deed  le  thereupon  made.  Intending  to  convey 
the  land  which  they  have  surveyed,  such 
land  will  pass,  at  least  as  between  the  par- 
ties or  volunteer  claimants  who  hold  in  privi- 
ty, though  a  different  and  erroneous  descrip- 
tion may  appear  on  the  face  of  the  deed." 
Whatever  may  be  thought  at  this  day  of  the 
wisdom  of  this  rule  of  evidence,  it  must  be 
admitted  that  it  le  thoroughly  ingrafted  upm 
the  Jurieprudence  of  this  state. 

In  line  with  our  precedents,  tbe  Supreme 
Conrt  of  Indiana  was  held  that.  In  a  con- 
troversy involving  the  location  of  a  boun- 
dary line,  fixed  by  commisslODers  of  parti- 
tion, monumrats  fixed  at  the  time  and  men- 
tioned In  the  report  will  control  distances, 
and  that  in  snch  a  case  parol  evidence  is  ad- 
mlsaible to  eqtlaln  an  ambiguity  arising  from 


"the  omission  to  describe  Hiw  monument  at 
one  corner."  Hedge  t.  Sima,  29  Ind.  &74i 
This  case  is  dted  with  approval  In  Baxter  r. 

WUson,  supra. 

It  is  true  that  an  actual  suitct  by  a  sur> 
veyor  was  not  made  of  the  land  courted  bj 
William  Allison  to  Gool^,  but,  what  la 
equally  as  tfecdve,  the  two  parttea  tbesk- 
selves  wait  on  the  land,  and  Gooley  himself. 
If  the  rejected  evidence  Is  to  be  believed, 
planted  the  monument  at  the  northwest 
comer  in  Allison's  presence  and  with  Us 
consent  Gooley  himself  wrote  the  deed,  and 
this  was  done  contemporaneous  with  its  ex- 
ecution, and  the  deed  so  written  calls  tot  an 
established  northwest  comer. 

The  plain  intention  of  the  parties  at  the 
execution  of  the  deed  was  to  convey  the  land 
up  to  that  rock  whldi  they  had  planted  as 
a  muniment  of  boundary.  Hits  Is  farther 
manifested  by  the  fact  that  Allison  and  the 
plaintUte,  who  are  his  widow  and  h^rs  at 
law,  occupied  and  cultivated  the  land  up  to 
the  rock  from  the  date  of  the  Co<dey  deed  In 
1897  to  1912,  when  this  defendant,  who  had 
purchased  txma  Forrest  In  1906,  tor  tbe  first 
time  claimed  the  patcti  of  land  In  contro- 
versy. 

[I]  There  is  another  prlndide  of  law.  in 
the  nature  of  an  estoppel,  which  may  be  in- 
voked in  behalf  of  the  plaintiffs.  Gooley,  the 
grsAtee  In  the  deed,  wrote  the  deed,  meaaup- 
ed  and  located  the  land,  and  planted  the 
monumrat,  and,  as  long  as  he  owned  the 
land,  acquiesced  In  plaintiff's  possession  up 
to  it  aa  did  his  grantees.  Having  MnMytif 
surveyed  the  land,  so  to  q?eak,  under  desig- 
nated lines  and  comers,  marked  and  es- 
tablished by  hlms^  Gooley  and  those  claim- 
ing under  him  are  bound  by  his  own  admis- 
sions and  acts  and  cannot  be  permitted  to 
controvert  the  l^al  effect  of  his  own  conduct 
to  the  prejudice  of  the  plaintiffs,  espedally 
after  long  acquiescence.  Barker  t.  Bailroad. 
125  N.  G.  699,  84  S.  B.  701,  74  Am.  St  Bep. 
668.  It  Is  said  In  that  case:  "There  Is  a 
clear  distinction  between  cases  where  tbe 
parties  themselves  have  definitely  located  the 
land  and  where  it  is  merely  sought  to  locate 
It  by  outside  testimony  not  In  the  nature  of 
admissions  We  think  this  distinction  is 
recognized  tnferentially  In  Massey  t.  BeUsle^ 
24  N.  G.  177,  where  the  court  says:  "The 
stakes  may  be  real  boundaries  when  so  in- 
tended by  the  parties,  but  It  is  a  setUed  rule 
of  constraction  with  us  that  when  tfa^  are 
mentioned  In  a  deed  rimply,  or  with  no 
other  added  description  than  that  of  course 
and  distance,  they  are  intended  by  the 
parties,  and  so  understood,  to  designate 
Imaginary  points."  If  the  facts  are  trm,  as 
testified  upon  the  trial,  we  think  the  plain- 
tiff Is  clearly  estopped  from  doiylng  his  lo- 
cation of  the  land  and  therefore  cannot  re- 
cover. In  his  concurring  opinion  in  tbe  same 
case,  Ghlef  Justice  Falrcloth,  while  lUfferlng 
as  to  what  constitutes  color  of  tiUe,  agrees 
ttiat  tiie  plaintiff,  ^^^^^p^aat 
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at  the  time,  Is  estopped  to  amtaat  Us  own 

location  of  the  land. 

Tlie  case  we  have  la  much  strong  Oian 
that,  for  here  the  deed  itself  contains  evi- 
dence upon  Its  face  ttiat  a  northwest  comer 
was  estabUehed  by  the  parties,  and  the  parol 
evidence  excluded  does  not  contradict  or 
vary  the  terms  of  the  description  bnt  only 
tends  to  locate  the  spot  where  that  comer 
was  established.  How  tar  this  would  &,vall 
against  a  bona  fide  pnrdiaaer  for  value 
without  notice  it  Is  needless  to  discuss,  as 
this  defendant  does  not  occupy  that  position. 
The  deed  itself  pot  him  npon  notice  that 
there  was  an  established  northwest  comer, 
and  the  evidence,  if  believed,  shows  that 
William  Allison  and  those  rtaim^Tig  under 
him  occupied  and  cultivated  the  land  con- 
tlnnonsly  to  the  rock  up.  to  1812. 

His  honor  having  erroneously  excluded  the 
evidence  offered,  his  findings  and  judgmcmt 
are  set  aside,  and  a  new  trial  awarded. 

Maw  trial. 


(163  N.  C.  Vt) 

SMITH  T.  DARE  COUNTY  CaJTRa 

(Supreme  Court  of  North  Carolina.    Sept  17, 
191S.) 

Appeal  from  Superior  Court,  Perquimans 
County;  Wbedbee,  Judge. 

Action  by  B.  F.  Smith  aKalnat  the  Commis- 
sioners' of  Dare  County.  Jnikment  tor  plain- 
tiff, and  defendants  appeaL  Amrmeii  by  equal- 
ly divided  conrt 

Ehrlnghana  A  Small  and  B.  F.  Aydlett,  all 
of  Bliiabetb  City,  and  J.  S.  McNider,  of  Hert- 
ford, for  appellants.  Cbas.  Whadbee  and  P. 
W.  McMuUan,  both  of  Hertford,  Bond  &  Bond, 
of  Bdenton,  and  Ward  ft  Thompson,  of  Bliza- 
betfa  City,  for  appeHee. 

PEB  CUBIAM.  In  tUa  case  Justice  ALLEN 
did  not  sit  and  took  no  part  in  the  decision 
of  the  court  Jnstlce  BkOWN  and  Justice 
HOKE  voted  to  affirm  the  judpnenti  Chief 
Justice  CLARE  and  Justice  WALKER  voted 
for  a  new  trial  The  conrt  being  evoily  di- 
vided, die  Judgment  stands  affirmea. 


(IW  Oa.  TftS) 

ALABAMA  GREAT  SOUTHERN  R.  Oa  T. 
BROWN. 

(Supreme  Court  of  Geor^    Nov.  18,  191S.) 
(SylUtbtu  by  tk*  Court.) 

1.  JVBT  (S  149*)— MlSTKUL— GBOUHD8  —  OX8- 
QUALIFICATION  OF  JUROB. 

On  the  trial  of  the  case  a  jury  was  stricken 
and  the  plaintiff  had  introduced  a  part  of  his 
evidence.  The  court  ordered  a  recess  until  the 
next  morning.  During  the  recess,  and  for  the 
first  time,  the  defendant's  counsel  learned  that 
one  of  the  jurors  was  and  had  been  the  guest 
of  the  local  resident  attorney  for  the  pluntiff 
at  his  home  in  the  town  where  the  case  was 
being  tried.  This  fact  was  brought  to  the  at- 
tentioa  of  the  defendant's  counsel  by  the  plain- 
tiff's leading  counsel,  whereupon  the  counsel 
with  whom  the  juror  was  staying  brousht  the 
matter  to  the  attention  of  the  court,  who  had 
the  Juror  informed  not  to  go  again  to  the  home 
of  uie  counsel  with  whom  he  was  staying,  and 
the  juror  went  elsewhere.    Defendant's  conu- 
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sel  proposed  to  plalntUTs  counsel  diat  (he  Ju- 
ror he  withdrawn  and  the  trial  proceed  with  U 
jurors,  which  proposition  was  declined.  On  the 
next  morning  counsel  for  defendant  -brought 
the  foregoing  facts  to  the  attention  of  the 
court,  sttfting  that  he  was  williog  for  the  juror 
to  be  withdrawn  and  for  the  trial  to  proceed 
with  11  jurors.  This  was  again  refused  by  the 
counsel  for  the  plaintiff.  Defendants  counsel 
then  moved  that  the  court  declare  a  mistrial, 
which  motion  was  overruled.  Held,  that  the 
court  erred  in  not  declaring  a  mistrial. 

[Ed.  Note.r-For  other  cases,  see  Jury,  Cent. 
Dig.  II  685-687  ;  Dec.  DlgTTl^.*] 

2.  Gbounds  roB  New  Tbial.  , 

Whether  receiving  the  verdict  of  the  Jury 
after  the  court  had  ordered  a  recess  until  the 
next  morning  and,  in  the  absence  of  the  de- 
fendant and  its  counseL  will  require  a  new 
trial  is  not  decided,  as  the  same  nets  are  not 
likely  to  occur  on  the  next  trial 

8.  EVIDENOE    (I  471*)— AnHXBSIBXLITT— GOR- 
0LU8ION8. 

The  general  role  is  that  a  nonexpert  wit- 
ness must  state  facts  and  not  bis  opinion,  and 
a  nonexpert  witness  may  give  his  opinion,  ac- 
companied by  bis  reasons  therefor.  It  is  er- 
ror for  the  court  to  admit  an  answer  of  such 
a  witness  which  states  a  mere  conclusion. 

[Ed.  Note.— For  other  cases,  see  Svidenee, 
Gent  Dig.  ||  2149-2185;  Dec.  Dig.  t  471.*] 

4.  Tbial  (I  2S6*>— iKsnuonona— DuTT  to 

RXQUEST. 

The  assignments  of  error  dealt  with  in  the 
fourth  and  fifth  divisions  of  the  opinion  are 
without  substantial  merit 

Ed.  Note.— For  other  cases,  see  Trial,  Cent 
:.  K  628-641;  Dee.  Dig.  S  266.*] 

Error  from  SnpnlOT  Conr^  Dade  Ooonty; 
A.  W.  Flte,  Jndge. 

Action  by  J.  P.  Brown ,  against  the  Ala- 
bama Great  Sonthem  Railroad  Company. 
Judgment  for  plalntU^  and  defendant  brings 
error.  Bevetsed. 

Haddox,  McCany  &  Shumate,  of  Dalton. 
for  plalntur  In  error.  Foust  A  Payne,  of 
Chattanooga,  Tenn.,  for  d^endant  In  error. 

HILL,  J.  Brown  sued  the  Alabama  Great 
Southern  Railway  Company  for  damages  for 
personal  Injuries  to  himself  and  to  his  team 
of  horses  and  wagon  in  which  he  was  riding, 
alleged  to  have  been  caused  by  the  n^ligent 
running  of  its  engine  and  cars.  The  defend- 
ant denied  the  material  allegations  of  the 
petition  and  averred  that,  if  the  plaintiff  sus- 
tained any  personal  Injuries  or  loss  of  any 
property  at  the  time  and  place  alleged  in  his 
declaration,  it  was  brought  about  by  his  own 
fault  and  carelessness  and  not  by  the  fault 
of  the  defendant  The  Jury  found  a  verdict 
in  favor  of  the  plaintiff.  A  new  trial  being 
denied,  the  defendant  excepted. 

[1]  1.  After  a  Jury  was  stricken  and  the 
plaintiff  had  Introduced  a  part  of  his  evi- 
dence, the  court  took  a  recess  until  the  next 
momlng.  During  the  recess,  and  for  the  first 
time,  the  defendant's  counsel  learned  that 
one  of  the  Jurors  "was  and  had  been  the 
guest  of  the  local  resident  attorney  for  plaln- 
tUt  at  the  home  of  said  attorney  In  the  town" 
whwe  the  trial  was  In  iwogress.   This  fac 
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vaB  bTougbt  to  the  attoitlon  of  defendanCa 
ccnmsel  plalntUTs  loiding  oounM,  wbo  In- 
fonned  defendant's  counsel  Uiat  tbe  Jnror 
was  me  ffuest  of  aasodate  coonael  for  plain- 
tifl.  Tbe  leading  counsel  for  plain  tiff  stated 
to  defendant's  counsel  that  he  bad  lost 
learned  the  fact  by  hearing  tbe  Juror  say  to 
associate  counsel  that  be  was  'iready  to  go 
home  wltii  him."  This  being  brought  to  tbe 
attention  of  tbe  conrt  by  connsel  with  whtnn 
tbe  Jnror  was  staying,  tbe  conrt  had  the  Jn- 
ror informed  not  to  go  again  to  the  borne  of 
counsel,  and  the  Juror  then  went  elsewhere. 
Defendant's  counsel  pn^osed  to  plalntUfs 
counsel  that  the  Juror  be  withdrawn,  and 
that  the  trial  proceed  with  11  Jurors.  This 
proposition  was  refused.  On  the  next  morn- 
ing counsel  for  the  defendant  brought  the 
foregoing  facta  to  the  attention  of  the  conrt, 
stating  that  he  was  willing  for  the  Juror  to 
be  withdrawn  and  for  the  trial  to  proceed 
with  11  jurors.  Plaintiff's  counsel  refused 
to  accede  to  this  proposition,  whereupon  de- 
fendant's counsel  asked  the  court  to  declare 
a  mistrial.  To  tbe  refusal  of  the  court  so  to 
do  the  defendant  filed  Its  exceptions  pendente 
lite  and  assigns  such  refusal  as  error.  We 
think  that  a  mistrial  should  have  been  de- 
clared under  tbe  facts  stated,  which  are  tak- 
en almost  literally  from  the  exceptions  pen- 
dente lite.  We  construe  the  statement  to 
mean  that  the  Juror  had  been  impaneled 
when  the  statement  was  made  that  he  "was 
and  had  been  the  guest  of  the  local  resident 
attorney  for  the  plaintiff."  This  being  true, 
a  mistrial  should  have  been  granted  as 
asked  for. 

In  the  case  of  Foster  t.  Brooks,  6  Oa. 
287,  298,  Judge  Nlsbet  said :  "But  to  warrant 
a  new  trial  it  is  not  necessary  to  show  that 
the  Juryman  acted  corruptly.  The  law  will 
guard  the  trial  by  a  Jury  from  the  chances 
of  being  corrupted." 

In  Walker  t.  Walker,  11  Ga.  203,  206, 
Judge  Warner  said:  "It  Is  true  the  affidavit 
of  the  Juror  was  produced,  in  which  he  states 
that  his  verdict  was  not  influenced  by  the 
kindness  and  hospitabillty  of  tbe  caveator. 
But  we  place  our  Judgment  on  the  principle 
of  the  common  law,  which  we  consider  a 
safe  and  salutary  rule.  When  a  Juror  has 
been  impaneled  to  try  a  cause,  and  during 
the  trial,  and  before  he  has  rendered  hla 
verdict,  he  shall  be  entertained,  by  either  of 
the  itartles.  at  tb^  expense,  and  the  verdict 
be  In  ftvor  of  the  party  so  entertilnlng  the 
Juror,  the  verdict  will  be  set  aside.  •  *  • 
This  rule  Is  Indlsp^sably  necessary  to  pre- 
serve the  purity  and  integrity  of  Jury  trials 
in  our  courts  and  cannot  lie  too  strictly  en- 
forced." 

In  Springer  v.  State,  84  Qa.  879,  page  S81, 
where  one  of  the  counsel  for  the  prosecution 
kept  free  of  charge  the  horses  of  some  of  tbe 
Jurors  tor  a  night.  Judge  Harris  said :  "The 
honor  of  the  bar  and  the  perfect  purity  of 
a  Jury  alike  demand  their  entire  separation. 


In  their  personal  and  social  intercourse, 
whilst  trials  aro  progresBlng.  Howew 
harmless  in  themselves,  as  was  tbe  conduct 
of  our  respected  brethren  in  these  cases,  we 
feel  ourselves  called  upon,  In  this  and  in  ev- 
ery case  where  this  separation  is  not  preserv- 
ed with  the  utmost  care,  to  evince,  in  the 
mostdeclfilTemafana',  our  purpose  to  shut  op 
every  av^ue. through  which  corruption  or 
tbe  Influence  of  friendship  could  poadbly 
make  an  approach  to  the  Jury  t»ox." 

In  Salter  v.  Dnffleld,  42  Ga.  64,  80,  Chief 
Justice  Lodirane  said:  '^here  Is  nothing  In 
which  courts  will  go  farther  than  In  their  pro- 
tection of  the  Jury  box.  Here  every  precaa- 
ttosi  Is  necessary  for  the  proper  and  pure  ad- 
ministration of  Justice.  But  in  the  Jury  box. 
If  purity  and  integrity  are  not  preserved,  ev< 
ery  principle  of  right  and  virtue  dies.  HiIs 
conrt  has  been  vigilant  in  protecting  the  Jury 
fi-om  even  the  suspicion  of  Injustice." 

In  Walker  v.  Hunter,  17  Ga.  364,  414,  It 
was  said  by  Justice  Bennlng:  "It  Is  hardly 
In  the  power  of  affidavits  wholly  to  free  this 
affair  from  suspicion.  It  Is  not  In  the  power 
of  affidavits  to  show  that  the  two  Jurors 
were  not  consciously  or  unconsciously  affect- 
ed by  it" 

In  Bainy  v.  State,  100  Ga.  82,  27  S.  E.  709. 
it  was  held;  "Where,  during  the  trial  of  a 
criminal  case,  the  jury  dispersed,  and  one  of 
them  was  entertained  at  dinner  free  of  charge 
by  an  attorney  for  the  state,  such  conduct  on 
the  part  of  the  latter  Is  cause  for  a  new 
trial,  although  the  counsel  for  the  accused 
knew  of  the  same  before  the  verdict  had  been 
returned.  In  such  case  the  trial  court  ^ould 
not,  and  this  court  will  not,  Inquire  whether 
Injury  resulted  to  tbe  accused  or  not,  but  the 
verdict,  upon  principles  of  sound  public  pol- 
icy, wUl  be  set  aside,  to  the  end  that  the 
purity  of  Jury  trial  may  be  preserved  unim- 
paired." 

In  Central  By.  Go.  v.  Hammond,  100  Ga- 
383.  384,  385.  34  S.  E.  594,  Justice  Lewis 
said:  "in  the  administration  of  law  there 
is  fierhaps  nothing  that  is  guarded  with  more 
vigilance  by  the  Judiciary  than  the  conduct 
of  the  jury  pending  the  trial  of  a  litigated 
case.  For  the  sake  of  public  policy,  and 
for  the.  purpose  of  maintaining  and  protect- 
ing the  purity  of  tbe  jury  box,  and  to  Insure 
a  fair  and  Impartial  trial  to  litigants,  It  Is 
the  policy  of  the  law  that  each  jnror  should 
be  kept  entirely  and  absolutely  free  from  any 
Influxes  which  might  tend  to  prejudice  or 
bias  his  mind  in  favor  of  either  party  to  the 
case  on  trial."  See  Smith  v.  Lovejoy,  62 
Ga.  372;  Styles  V.  State,  129  Ga.  425-430; 
G9  S.  m.  249,  12  Ann.  Gas.  176. 

In  2  Thompson  on  Trials,  i  256^  it  is  said: 
"Where  a  Juror  has  been  treated,  fed,  or 
entertained  by  the  successful  party,  or  his 
counsel,  or  at  tbe  expense  of  either,  a  new 
trial  will,  In  nearly  all  cases,  be  granted. 
This  rule  is,  by  most  courts,  deemed  Indis- 
pensably necessary  to  preserj^^^^^ty 
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of  juries.  It  being,  as  already  stated,  a  rale 
of  public  policy,  It  will  be  enfoiced  without 
reference  to  the  questioa  whether  or  not  the 
verdict  was  ilffht"  See^  also,  Merrlam  on 
JnrlM,  I  372. 

We  can  hare  no  means  of  knowing  whether 
the  entertainment  of  the  Juror  Influenced  him 
in  arriving  at  his  verdict  But,  under  the 
previons  raUngs  of  this  court.  It  does  not 
matter  whether  Injury  resulted  to  the  plain- 
tiff in  error  or  not  The  courts  wlV  so  see 
to  It  that  the  Jury  are  hept  free  ^m  in- 
fluences which  may  tend  to  bias  or  prejudice 
their  mlnda  tor  or  against  tiu  cause  of  either 
par^  they  are  impanded  to  try.  The  enter- 
tainment of  jurors  by  parties  or  attorneys 
Interested  in  the  result  of  tibe  litigation  pend- 
ing the  trial  cannot  be  too  severely  condemn- 
ed. And  the  custom  of  entertaining  Jurors 
after  they  are  impandsd  to  try  a  case,  or 
"treating"  Jurors  befbre  or  after  the  case  is 
decided,  by  parties  or  attorneys  In  whose 
favor  the  verdict  la  rendered,  is  reprehensi- 
ble conduct  and  should  and  wUl  be  discounte- 
nanced by  the  cou||s;  The  streams  of  Jus- 
tice must  be  kept  pure,  and  the  Jury,  which 
In  theory  as  well  as  In  fact  is  to  And  the 
truth  of  each  Issue  submitted  to  them,  must 
not  be  allowed  to  become  corrupted.  Jury 
trial  would  degenerate  into  a  farce,  become 
a  hiss  and  a  byword  and  the  reproach  of  all 
good  citizens,  if  outside  Influences  are  allow- 
ed to  be  brought  to  bear  upon  Jurors  tending 
to  influence  their  verdict  We  understand  the 
embarrassment  which  may  occasionally  re- 
sult from  parties  or  attorneys  being  unable 
to  invite  a  friend  who  is  on  the  Jury  to  ac- 
cept their  hospitality;  but  the  courts  and 
their  Instramentalltles  must  at  all  times 
and  at  all  hazards  be  kept  free  from  possible 
contaminating  Influences,  to  the  end  that  ver- 
dicts will  speak  in  reality  the  truth  of  each 
case,  and  that  the  conduct  of  Jurors  during 
the  trial  may  be  above  suspicion,  and  they 
be  not  led  into  temptation.  From  the  time  of 
Magna  Cbarta  all  English  speaking  peoples 
haVe  rejoiced  in  the  declaration  that:  "No 
freeman  shall  be  taken  or  Imprisoned,  or  be 
disseised  of  his  freehold,  or  liberties,  or  free 
customs,  or  be  outlawed,  or  exiled,  or  other- 
wise destroyed ;  nor  will  we  not  pass  upon 
him,  nor  condemn  him,  but  by  lawful  Judg- 
ment of  his  peers,  or  by  the  law  of  the  land. 
We  win  sell  to  no  man;  we  will  not  deny 
or  defer  to  any  man  either  Justice  or  right" 
By  this  great  charter  It  was  solemoly  prom- 
ised that,  whether  Justice  Is  demanded  from 
the  palaces  of  the  rich  or  the  cottages  of  the 
poor,  there  is  a  guaranty  that  right  and  Jus- 
tice shall  be  administered  without  bias  or 
prejudice  to  either  party.  It  was  made 
known  for  all  time  that  Jurors,  like  the  band- 
aged eyes  of  Justice^  shall  neither  see  nor 
know  ^ther  suitor  as  tbsy  hold  the  scales 
with  an  even  and  impartial  hand. 

[1]  2.  Error  la  assigned  because  the  court 
received  the  verdict  of  the  Jury  after  the 


court  had  ordered  a  recess  until  the  next 
morning,  and  In  the  absence  of  movanfs 
counsel,"  "thus  denying  movant  the  privi- 
lege of  requesting  that  the  Jury  be  polled." 
Counsel  ft>r  the  movant  had  left  the  court- 
room and  was  at  a  hotel  a  short  distance 
from  the  courthouse  when  the  v^dlct  was 
received  by  the  court  We  deem  It  imneces- 
sary  to  discuss  this  ground  of  the  motion, 
as  the  facts  stated  therein  will  not  likely 
occur  again  on  the  next  triaL 

[8]  3.  Error  is  assigned  because  the  court 
pomltted  a  witness  for  the  plaintiff  to  testl- 
fy»  over  objectlm  of  the  defendant's  counsel, 
as  follows:  "I  think  the  distance  betweoi 
those  two  marks  would  suit  the  distance  be- 
tween the  springs  of  that  seat  found  there. 
Tha  width  of  those  springs  between  was 
about  the  r^t  space.  If  the  spring  hit  him 
I  think  that  would  be  about  rli^t  What 
the  Jtects  are  I  don't  know.  I  hardly  know 
how  to  Intelllg^tly  answer  the  question  how 
the  width  of  the  springs  compare  with  the 
distance  of  the  different  marks  on  his  arm 
and  the  distance  of  tlie  eprings  apart,  but  1 
only  answer  It  in  this  way.  I  think  it  could 
have  been  made  by  the  spring."  It  is  ob- 
jected that  this  evidence  should  not  have 
been  admitted,  because  the  witness  should 
state  the  facts  and  let  the  Jury  determine 
the  question  as  to  wbat  caused  the  injury  to 
the  plalntUTs  arm,  whereas  the  answer  of  the 
witness  Is  a  mere  conclusion.  Undoubtedly 
the  general  rule  is  that  a  witness  should 
state  facts  and  not  his  opinion,  and  a  non- 
expert witness  cannot  give  his  opinion  un- 
less he  also  gives  the  fact  or  facts  upon 
which  he  bases  his  opinion.  Potts  v.  House^ 
6  Ga.  324,  60  Am.  Dec.  329;  Mayor,  etc., 
of  Milledgevllle  v.  Wood,  U4  Ga.  370  (2), 
40  S.  E.  239;  Augusta  B,  Co.  v.  Dorsey,  68 
Ga.  228  (U).  And  see  S  Mich.  Dig.  Ga.  R. 
520  et  seq.  The  witness  frankly  states  that 
he  do^  not  know  what  the  facts  are,  and 
that  he  hardly  knows  bow  to  answer  Intel- 
ligently the  question  as  to  how  the  width  of 
the  springs  compares  with  the  dlCterrat 
marks  of  the  arm  of  the  plaintlfl,  and  the  dis- 
tance of  the  springs  apart;  and  his  conclu- 
sion is,  "I  think  It  could  have  been  made  by 
the  Bering."  This  answer  can  be  no  more 
than  the  mere  opinion  of  the  witness,  with- 
out giving  any  fact  as  a  basis  or  as  a  rea- 
son therefor.  He  could  state,  if  he  knew, 
the  distance  of  the  springs  apart,  and  also 
the  distance  apart  of  the  marks  on  the  arm 
of  the  plaintiff,  and  let  the  Jury  say  whether 
the  injury  was  caused  by  the  springs.  The 
Jury  would  be  as  competent  to  draw  the  cor^ 
rect  inference  from  tbe  facts  as  the  witness. 
The  witness  was  not  testlQrlng  as  an  expert 
We  think  the  court  erred  In  not  rejecting  the 
answer  of  the  witness. 

[4]  4.  Complaint  is  made  of  the  following 
charge  of  the  court:  "Relying  to  this,  the 


defendant  company  says  that  : 
permanent  are  sli^t  Oi^dzetti^t' 
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practically  na  much  work  now  as  before; 
the  only  injury  being  to  Ms  left  ann,  as  the 
defendant  contends."  The  criticism  la  that 
the  defendant  contended  tibat  it  did  not 
canae  the  injury  to  the  plaintiff  and  was 
not  responsible  for  it  in  any  view  of 
the  evidence,  and  that  the  instruction  com- 
plained of  erroneously  stated  its  defense. 
We  do  not  think  Oils  is  a  good  assignment 
of  &noT.  It  the  court  did  not  set  out  cor- 
rectly, or  as  folly  as  desired,  the  contentions 
of  the  defendant,  a  proper  request  for  ad- 
ditional instructions  sboiiUl  Iuit«  been  sub- 
mitted. 

6.  The  eighth  and  ninth  srounds  of  the 
amended  motion  complains  of  the  failure  of 
the  court  to  charge  the  Jury  In  substance  as 
ther^n  set  out.  It  does  not  appear  that  any 
request  was  made  that  the  court  Instruct  the 
jury  as  the  movant  Insists  should  have  been 
done,  and  there  ts  no  metit  in  titxese  anlgn' 
ments  of  uror. 

Judgment  reversed.  All  the  Justices  con- 
cm 

(UO  Qa.  864} 

MOOBB  V.  SMITH. 
(Supreme  Oourt  o(  Oeoigia.    Nov.  IS. 

(SyttalHU  hf  the  Court.) 

1.  CONSTITDTIONAL    LaW    ({  9*)— "QrirBRAL 

Election"— Submission  or  Constitutioit- 

AL  AmnDlfEITT. 

The  election  (or  members  of  Congress  and 
prudential  dectors,  required  by  law  to  be 
held  on  Tuesday  after  the  first  Monday  In  No- 
vember, is  a  "general  election**  within  the 
meaning  of  article  13,  i  1,  par.  1,  of  Qw  Gon- 
Btitution  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Conetitn- 
tlonal  Law,  Cent.  Dig.  US,  7;  Dec.  Dig.  {  9* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8062,  8063;  voL  8,  p.  7669.] 

2.  GONSTITUnOHAI.  I4A.W   (I  9*)— AlfXNDKKIlT 

— GounTiBs. 

The  constitutional  provision  (article  11, 
I  1,  par.  2i,  limiting  the  number  of  counties, 
may  be  amended  by  a  proposal  to  create  an  ad- 
ditional county,  to  be  ratified  by  the  people  in 
the  manner  provided  in  the  Constltation,  with- 
out having  previously  submitted  an  amendment 
for  enlarging  the  number  of  the  counties. 

[Ed.  Note.— For  other  cases,  see  Gonstitution- 
al  Law.  Cent  Dig.  ||  S,  7 ;  Dec.  Dig.  {  9.*] 

8.  Dbnial  or  DisoHABOB— Habeas  Corpus. 

There  was  no  error  in  dmylng  a  diicbaw 
in  this  case  under  vrrlt  of  hueas  corpus. 

Error  from  Superior  Court,  Baldwin  Gonn- 
ty;  Jas.  B.  Park,  Judge. 

Application  for  writ  of  habeas  corpus  by 
Ben  Moore  against  J.  B,  Smith.  Application 
denied,  and  Moore  brings  error.  Affirmed. 

Tbe  writ  of  error  complains  of  the  nUlnc 
of  tbe  judge  rinsing  to  dlacdiarge  Marshall 
Moore  from  the  custody  of  the  warden  at 
On  state  penitentiary  on  a  writ  of  habeas 
corpus.  Moore  was  regularly  convicted  of 
murder  In  the  snperlor  coort  of  Wheeler 
county,  and  sentenced  to  the  p^tentlary  for 


life.  The  ground  upon  which  it  was  aoo^t 
to  have  him  discharged  was  that  the  estab- 
lishment of  the  county  of  Wheeler  was  in 
violation  of  the  Constitution  of  the  stata^ 
and  the  court  proceeding  was  without  au- 
thori^  of  law.  and  the  conviction  void.  Otii- 
er  facta  wHl  sufficiently  appear  In  the  opin- 
ion. 

M.  B.  Galhoon,  of  Mt  Vemim,  and  W.  I*. 
ft  Warren  Grlc^  of  HawUnsvllle,  for  plain- 
tiff in  error.  W.  A.  Wooten,  of  Eutman. 
W.  S.  Mann  and  Eschol  Oraham.  both  ot 
McRae,  and  CL  P.  Tiumqwon,  of  Atlanta,  for 
defendant  in  error. 

ATKINSON,  J.  1.  An  act  was  approved 
August  14,  1912,  "Acts  of  1912"  p.  41.  propos- 
ing an  amendment  to  article  U,  section  1, 
paragraph  2,  of  the  Constitution  of  this  state, 
as  amended  In  1904,  so  as  to  create  a  new 
county,  to  be  known  by  the  name  of  Whetier. 
The  act  described  the  boundaries  of  tlie  pro- 
posed county,  the  location  of  tlie  ooonty 
site,  and  contained  other  provisions  relative 
to  the  organization  of  t)R  county. 

Section  2  of  the  act  was  as  follows:  "Be 
it  further  enacted,  that  when  this  proposed 
amendment  shall  be  agreed  to  by  two-thirds 
of  the  members  elected  to  each  of  the  two 
houses  composing  the  Legislature  of  the  state 
of  Georgia,  such  proposed  amendment  shall 
be  entered  upon  the  journal  of  each  house 
with  the  yeas  and  na^  thereon;  and  the 
Governor  is  hereby  directed  to  cause  the  said 
proposed  amendment  to  be  published  In  one 
or  more  newspapers  in  each  congressional 
district,  at  least  two  months  before  the  time 
of  holding  the  next  general  election  to  be 
held  on  Tuesday  after  the  first  Monday  In 
November  of  the  year  1912;  and  he  shall 
also  provide  for  a  submission  of  the  proposed 
amendment  at  said  general  election.  And,  if 
the  people  shall  ratify  such  amendment  by 
a  majority  of  the  electors  qualified  to  vote 
for  members  ct  the  General  Assembly,  voting 
tiiereon,  sucli  amendment  shall  become  a  part 
of  the  Constttntion  of  the  state  o£  Georgia." 

Section  S  of  the  act  was  as  follows:  "Bo 
It  farther  enacted,  that  It  shall  become  the 
duty  of  the  Govenior  to  submit  audi  amend- 
ment to  tho  pwsUb  at  said  election  In  the 
following  form:  That  those  voting  in  fkvor 
of  said  proposed  amendment  diall  have  writ- 
ten or  printed  on  tbelr  tldcets^  In  farar  of 
the  ratification  of  the  amendment  to  the  Ooo- 
stitution  creating  the  couqty  of  Wheder, 
with  the  town  of  Alamo  as  the  ooonty  site.* 
And  those  tvposed  to  the  ratiflcation  of  said 
amendment  shall  have  written  or  printed 
on  their  tickets,  *oppoBed  to  the  ratiflcation 
of  the  amendment  ot  the  Constttntion  cre- 
ating the  count?  of  Wheeler  with  the  town 
of  Alamo  as  the  county  site,*  wbldi  votes  cast 
at  said  election  shall  be  consolidated  as  now 
required  by  law  in  election  for  members  of 


*For  other  eases      sum  topte  and  seetioa  NUHBKR  In  Des.  Die.  *  Am.  Dig.  Si^l^ 
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tbe  General  AaBembly,  and  retanu  thereon 
made  to  the  Oovemor,  and.  If  a  majorltr  of 
the  electors  qnallfled  to  vote  for  members  of 
the  General  Assembly  shall  vote  In  fsTor  of 
the  ratlflcation  of  the  amendment  to  the  Con- 
stltatton  creating  the  county  of  Wheeler, 
with  the  town  of  Alamo  as  county  OtB,  the 
Governor  shall  declare  said  amendment 
adopted  and  make  procIamatlOB  ot  the  result 
(tf  said  election  In  the  manner  provided  by 
Uw." 

Tbe  act  taeeived  the  leaottfte  number  of 
votes  In  both  branches  of  the  Leglalatnre,  and 
after  appteval  by  the  Governor  was  duly  snb- 
Bilttea  to  be  voted  npon  at  the  November 
Section,  1912,  which  was  held  en  the  Tuesday 
after  tbo  first  Ifonday  In  Novouber,  betns 
the  time  provided  by  law  for  the  holding  of 
elections  for  membtts  of  Ck>ngress  and  the 
presidential  electors.  At  such  election  the 
xaqnlalte  nndbw  of  votas  was  caat  for  the 
amendmrat,  and  the  Govomor  declared  the 
amendment  ad<vited  and  lasoed  bis  inocla* 
nation  to  that  effect 

[1]  The  point  t>  raised  by  ttw  applicant 
for  Cbe  writ  of  babeaa  oorpns  that  ttw  No- 
vember election  was  not  a  general  election 
within  the  contoniflation  of  article  IS,  f  1, 
par.  1,  of  the  Gonstltatton  of  this  sUte  (CUvU 
Code  1810,  f  6610),  and  therefore  the  sub- 
-misBion  of  the  proposed  amendment  to  the 
Constitution  to  the  voters  at  the  Novunbet 
election  was  without  constitutional  author- 
ity, and  the  effort  to  create  the  county  of 
Wheeler  In  the  manner  stated  was  violative 
of  both  provisions  of  the  Constltatlcm  above 
dted.  That  part  of  the  Oonstltation  con- 
tained in  CMl  Code  1010,  {  6610,  was 
adopted  at  the  constitutional  convention  of 
1877,  and  was  as  follows :  "Any  amendment 
or  amendments  to  this  Constitution  may  be 
proposed  in  the  Senate  or  House  of  Repre- 
sentatives, and  If  the  same  shall  be  agreed 
to  by  two-thirds  of  the  members  elected  to 
each  of  ,the  two  houses,  such  proposed 
amendment  or  amendments  shall  be  entered 
on  the  Journals,  with  the  yeas  and  nays 
taken  thereon.  And  the  General  Assem- 
bly shall  cause  such  amendment  or  amend- 
ments to  be  published  In  one  or  more  of  the 
newspapers  In  each  congressional  district, 
for  two  months  previous  to  the  time  of  hold- 
ing the  next  general  election,  and  shall  also 
provide  for  a  submission  of  such  proposed 
amendment  or  amradments  to  the  people  at 
said  next  general  election;  and  If  the  people 
ahaU  ratify  such  amendment  or  amendments 
a  majorl^  of  the  electors  qualified  to 
vote  for  members  of  the  General  Assembly, 
voting  thereon,  such  amendment  or  amend- 
ments shall  become  a  part  of  the  Constitu- 
tion. When  more  than  one  amendment  is 
submitted  at  one  time,  they  shall  be  so 
submitted  as  to  enable  the  electors  to  vote 
on  each  amendment  sq^arateilj."  Under 
this  law  amendments  to  tbe  Constitution 
tt  the  character  now  under  consideration 


are  required  to  t)e  submitted  at  the  "next 
general  election"  to  all  of  the  voters  of  the 
state  fbr  ratlflcation  or  rejection.  The  ques- 
tion raised  Is  whether  the  November  election 
is  a  "general  election"  within  the  meaning 
ot  article  13,  1 1,  par.  1,  of  the  Constitotlou. 
Before  the  adoption  of  the  Constitution  of 
1877  the  Constitution  of  1868  declared:  "This 
Constitution  may  be  amended  by  two-thirds 
vote  of  two  successive  Legislatures,  and  by 
submission  of  the  amendment  to  the  quali- 
fied voters  for  final  ratUcation."  In  tiiat 
Instance  the  Gonstltati(m  did  not  specify 
how  a  proposed  amendment  to  the  Constitu- 
tion should  be  submitted  to  tbe  people,  or 
the  kind  of  election  at  which  the  question 
should  be  submitted,  niose  matters  vr&ee 
left  open  to  be  dealt  wltb  by  tbe  Legislature. 
Under  tbat  Oonstltution  the  question  of  the 
adoption  of  tbe  amendmoit  might  have  been 
submitted  to  the  voters  of  the  state  at  a 
Qwdal  tiectton  regularly  provided  for  that 
purpose,  by  tbe  Legislature  or  at  any  gen- 
oral  election,  as  the  L^lslature  might  see 
fit  to  direct  When  the  constitutional  con- 
vention of  1877  dealt  with  the  same  matter 
there  was  a  material  desnrture^  in  that  a 
proposed  amendment  was  not  required  to  be 
voted  for  at  two  successive  sessions  of  tbe 
Legislature,  and  addUlonally  to  be  submit-  . 
ted  to  the  voters  of  the  state  at  any  elec- 
tion ;  but  the  requirement  was  that  tbe  pro- 
posed amendment  should  rec^ve  a  specified 
vote  at  one  session  of  the  LeglBlature,  and 
that  the  proposed  amendment  snould  be  sub- 
mitted to  the  voters  at  "the  next  general  elec- 
tion." In  1868,  and  in  1877  the  conv^tlons, 
upon  adjournment,  were  to  go  out  of  exist- 
ence. The  necessity  for  possible  amend- 
ments to  the  Constitution  then  being  adopt- 
ed was  in  the  mind  of  the  members  of  the 
convention,  who  bad  been  elected  by  the 
people,  and  in  each  instance  it  was  deemed 
proper  to  make  provision  for  such'  amend- 
ment without  another  convention,  but  In  do- 
ing BO  care  was  taken  that  no  amendment 
should  be  made  without  being  submitted  to 
the  voters  of  the  state  for  ratification.  As 
indicated  alwve,  in  1868  t^e  time  and  man- 
ner  of  snbndttlng  the  question  was  not 
spedfled  in  that  Constitution,  but  in  1877 
it  was.  In  the  latter  Constitution  it  was 
to  be  submitted  at  the  next  general  election. 
The  term  "general  election"  was  not  de- 
fined, but  that  term,  as  employed,  evidently 
contemplated  an  election  to  be  held  at  a 
fixed  time  after  a  specified  notice,  at  which 
all  tbe  qualified  voters  of  the  state  should 
have  an  opportunity  to  express  their  choice 
on  the  question  of  ratification  of  the  amend- 
moit  Owing  to  the  gravity  of  the  question 
to  be  voted  on,  a  full  expression  of  the 
voters  was  desired.  If  submitted  at  a  "gwi* 
eral  election,"  after  notice  to  the  people  as 
provided,  the  tendency  would  be  to  have  a 
fuU^  vote  than  at  a  special  rtecllMi,  wbern 
tbe  only  question  to  b4:,p|^i:9A^.vdGl^iC 
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of  the  adoption  of  the  amendment  Other 
consistent  reaaons  mlsht  be  suggested  for 
providing  that  the  auestlon  should  be  voted 
on  at  a  general  election.  The  dealgnatlon  of 
the  "n^zt"  general  election  was  merely  to 
fix  the  time  for  submission  to  the  voters, 
taking  Into  consideratton  the  existing  condi- 
tions. 

Viixen  the  Constitution  of  1877  was  adopt- 
ed, the  act  approved  August  20,  1872  (Acts 
1872,  p.  29)  was  in  effect  By  this  act  It  was 
provided  Uiat  elections  for  members  of  Con- 
gress  and  presidential  electors  should  be 
held  biennially  on  Tuesday  after  the  first 
Monday  in  November.  Elections  for  county 
officers  shonld  be  held  on  the  first  Wednes- 
day In  January  of  the  years  In  which,  under 
the  Constitution  and  laws  of  the  state,  elec- 
tions should  be  held  to  fill  su<^  offices.  And, 
lastly,  that  elections  for  all  other  officers  of 
this  state  nhould  be  held  the  first  Wednesday 
tn  October.  Ea<}h  of  the  three  classes  of 
elections  mentioned  were  required  to  be  b^d 
the  same  day  in  each  county  of  the  state, 
and  the  qualification  for  voters  was  the  same 
for  all  of  tbem.  Bach  election*  therefore* 
was  a  graetal  election  tbrongbont  the  state* 
and  oU  Yoten  qualified  to  Tote  at  Uwm  were 
qnallfled  to  vote  on  the  ad<v»tlon  of  the  oon- 
stitDtlonal  amendmoit  Proper  ■nl»nla8i<m 
to  the  voters  of  the  state  was  the  object 
Boutib.t  That  object  ooold  be  accomtdlslied 
In  any  one  of  the  three  elections  above  mo- 
tioned, which  mUitit  happen  to  oocnr  at  a 
time  when  it  yna  practicable  to  pnbllsh  the 
notice  required.  The  electlonB  were  all  state 
Sections,  and  no  reason  appears  why  tbe 
question  of  ratification  should  not  be  mbmlt^ 
ted  at  one  class  as  w^  as  another.  There 
was  no  fixed  date  at  wbldi  a  proposed  amend- 
ment might  be  submitted,  and  what  might 
be  the  "next  general  election"  after  the  adop- 
tion and  approval  of  the  act;  occnrring  at  a 
time  when  the  notice  could  be  given,  would 
be  indefinite.  It  could  be  one  or  the  other 
of  the  three  general  elections.  Under  these 
drcnmstances,  the  framers  of  the  Constitu- 
tion, without  attempting  to  q»ecify  one  class 
of  the  elections  rather  than  the  other,  mer^y 
provided  that  the  question  should  be  sub- 
mitted at  the  "next  general  election,"  occur- 
ring at  a  time  when  the  notice  of  the  sub- 
mission of  the  proposed  amendment  to  the 
Constitution  could  be  duly  published. 

Counsel  for  plaintiff  In  error  insist  that  the 
election  contemplated  in  article  13,  8  1,  par, 
1,  of  the  Constitution  of  1877,  to  which  the 
question  of  amendment  should  be  submitted, 
was  Intended  to  apply  only  to  the  October 
election,  rather  than  the  NoTcmber  election, 
but  we  fall  to  see  any  ground  for  this  con- 
tention. To  give  the  Constitution  this  con- 
struction would  also  eliminate  the  January 
election;  yet  at  the  January  election,  as  well 
as  the  November  election,  there  would  be  the 
same  facilities  for  expression  by  flu  Totera 


of  the  state,  and  probably  as  large  vote  as 
if  it  were  submitted  at  the  October  election. 
Under  these  views  It  was  proper  to  submit 
fnr  ratificatl>in  the  proposed  amendment  to 
the  Constitution,  for  the  purpose  of  creat- 
ing the  coimty  of  Wheeler,  at  the  November 
election. 

[2]  2.  It  was  urged  that  the  creation  of 
Wheeler  county  in  the  manner  Indicated 
above  was  violative  of  article  11,  I  2,  par.  1, 
of  the  Constitution.  So  far  as  necessary  to 
be  stated,  this  provision  of  the  Constitution 
(Civil  Code,  I  6595)  declares:  "There  shaU 
be  no  more  than  one  hundred  and  forty-five 
counties  In  this  state:  Provided,  however, 
Chat  in  addition  to  the  counties  now  provid- 
ed for  by  this  Constitntion  there  shall  be  a 
new  county  laid  out  from  the  counties  of  Ir- 
win and  Wilcox,"  to  be  known  as  Ben  HIU 
county.  This  contention  of  counsel  for  plaln- 
tUF  In  error  is  based  on  theMtact  that  the 
creation  of  Wheeler  county  would  add  an- 
other count?  to  the  already  existing  145 
counties,  limited  as  above,  and  It  Insisted 
that  before  an  amendm^t  could  be  submit- 
ted to  create  Wheeler  county,  It  would  be 
necessaiT  to  diange  the  llmltdBon  restricting 
the  number  of  counties  in  this  state.  There 
is  no  basis  for  these  contentions.  Tbe  rati- 
fication of  the  amendment  for  the  creatUm 
of  Wheeler  county  makes  that  amendment 
a  part  of  the  Constitution,  and  places  In  the 
proviso  a  new  county.  To  that  extent  it 
modifies  the  provisions  of  the  Constitution 
limiting  the  number  of  counties  to  145. 

[3]  3.  The  grounds  urged  for  tbe  dlat^arge 
of  the  prisoner  upon  the  wrU  of  habeas  cor^ 
pus  were  insufficient  for  the  ground  of  that 
relief,  and  the  Judge  committed  no  emw  in 
refusing  to  dlsc^rge  him. 

Judgment  afBrmed.  AU  Ow  JusUcea  om- 
cur. 

a40  Oa-  8H> 

SEABOARD  AIB  LINE  BT.  CO.  t.  DIXON. 
(Soprune  Court  of  Georgia.    Nov,  14,  1913.) 

fSyllahut  by  the  Court,) 

1.  Caebibbs  (Si.  85,  86*)— Fbhqht  Shipvbnt 
—Notice  to  Consighxc. 

Where  Btiipmenbi  of  lumber  in  car  load  lots 
were  consigned  to  a  person  at  a  named  city, 
and  were  transported  to  tbeir  destination  over 
the  railroad  on  which  they  were  shipped,  and 
the  consignee  was  given  notice  and  antnrdM  doe 
opportunity  to  receive  and  unload  the  lumber, 
the  liability  of  the  railroad  company  as  a  com- 
mon carrier  ceased.  In  tbe  absence  of  any  law, 
valid  rule  of  the  railroad  commlssioD,  contract 
or  custom  raising  such  a  duty,  it  was  not  bound, 
at  the  request  of  the  consignee,  to  deliver  tbe 
cars  to  another  carrier,  to  be  transported  to  a 
different  part  of  the  same  city,  where  the  con- 
Bifcnees  desired  to  ship  soclt  lumber  by  steam- 
ship. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  316-322;  Dec.  Dig.  »  SS.  86.*1 

2.  Gabbiebs  (S  86*)— Dblivebt  of  Fbeiqht. 

If  the  consignee  relied  on  a  usage  or  cus- 
twn  for  tbe  purpose  of  laislng  inch  a  duty,  be 


ungjnch  a  duty,  be 
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would  ban  to  take  inch  usage  or  custom  a*  it 
exiBted. 

[Ed.  Note.— For  otiber  caw^  aee  Oarrien, 
Cent  INg.  H  816-822;  Dee.  Dig.  1 86.«] 

Error  from  Superior  Court,  Ohatliam  Coun- 
ty; W.  O.  Charlton,  Judg& 

Action  by  3.  M.  Dixon  agalnat  the  Sea- 
board Air  line  Railway  Company.  Jadg- 
ment  for  plaintiff,  and  defendant  brings  er- 
ror. Berersed. 

Dixon,  doing  business  aa  the  Dixon  Lum- 
ber Company,  obtained  an  interlocutory  in- 
junction against  the  Seaboard  Air  Line  Rail- 
way to  restrain  the  defendant  from  collect- 
ing and  enforcing  demurrage  on  cars  of 
lumber  which  were  consigned  to  the  plalntlfC 
at  Savannah  and  carried  to  that  place,  but 
which  the  plaintiff  desired  to  have  transport- 
ed to  steamship  wharves  In  another  part  of 
the  dty,  which  were  reached  by  the  tracka 
of  another  railroad  company.  The  defend- 
ant was  also  enjoined  from  "collecting  or 
attempting  to  collect  auch  demurrage  by  re- 
fuaing  to  carry  such  cars  before  demurrage 
Is  paid."  The  defendant  denied  that  It  was 
a  oommon  carrier  In  connection  with  the 
other  railroad  company  from  its  yards  to 
the  Bteamshlp  wlumres,  and  asserted  that 
the  car  loads  of  lumber  came  over  its  road 
consigned  to  the  plaintiff  at  Savannah,  and 
that  upon  arrival  at  their  destination,  notice 
was  given  to  the  pklntifl,  and  demurrage 
began  to  run  after  48  houn.  It  further  al- 
leged that  the  only  practice  aa  to  the  deliv- 
ery of  such  ears  to  the  Central  of  Georgia 
Railway  Company  was  that  the  plaintiff 
would  give  orders  to  the  last-named  com- 
pany to  take  from  the  defendant  certain 
designated  cars,  that  the  i^ent  of  the  Cen- 
tral Railway  Company  would  then  transmit 
to  the  agwt  of  the  defendant  sudi  Instruc- 
tions as  to  the  cars  desired,  and  the  de- 
fendant would  thereupon  dellv^  the  cars  so 
ordered  to  the  Cmtral  Railway  Company  for 
delivery  to  the  Herchanta'  &  Miners'  Trans- 
portation Comjumy,  or  at  whatever  point  the 
lAalntlfl  designated  in  his  order  to  the  Cen- 
tral Railway  Company.  To  the  grant  of 
the  injunction  the  defendant  excepted.  The 
othn  facts  are  snffldently  stated  in  tiie  opin- 
ion. 

Anderson,  Cann  &  Cann  and  Thos.  F. 
Walsh,  all  of  Savannah,  for  plaintiff  In  er- 
ror. Osborne  &  Lawrence,  ot  Savannah,  for 
defendant  In  error. 

LUMPKIN,  J.  (after  stating  the  facta  as 
above).  1.  If  the  plaintiff  had  cause  for 
injunction  against  the  defendant  railroad 
company,  it  was  because  of  some  Impending 
wrong  which  the  latter  was  about  to  commit 
on  the  former.  The  alleged  wrong  was  a 
violation  of  the  duty  of  the  railroad  company 
as  a  common  carrier.  If  there  was  any 
such  duty,  it  must  have  been  Imposed  by 
legislative  enactment,  by  TaUd  rule  of  the 


railroad  commission,  by  contract  or  by  cus- 
tom. Was  such  a  duty,  arising  from  any  of 
these  sources  shown? 

In  Coles,  Slmklns  &  Ca  v.  Central  Rail- 
road &  Banking  Co.,  86  Oa.  2S1, 12  S.  E.  749, 
State  V.  Wrlghtsvllle  &  Tennllle  R.  Co.,  104 
Ga.  437.  30  S.  E.  891,  and  Central  Ry.  Co. 
V.  Mnrphey,  116  Ga.  866,  43  S.  E.  265,  60  L. 
R.  A.  817,  it  was  held  that  there  was  no  law 
which  required  a  railroad  company  to  make 
a  contract  to  forward  goods  beyond  Its  own 
line.  The  question  of  the  power  of  the  Leg- 
islature or  the  railroad  commission  was  not 
determined.  Under  these  rulings,  whether  or 
not  it  will  adopt  a  custom  of  Issuing  through 
bills  of  lading,  at  least  as  to  Intrastate 
freight,  Is  optional,  not  compulsory.  Central 
of  Georgia  Ry.  Co.  v.  Augusta  Brokerage 
Co.,  122  Ga.  648,  50  S.  B.  473,  69  L.  R.  A 
119.  Even  had  it  been  shown  that  the  com- 
pany had,  on  certain  occasions,  transported 
cars  from  the  initial  point  of  the  shipment 
to  a  terminal  point  beyond  its  line,  this 
would  not  alone  suffice  to  Impose  on  it  the 
duty  of  doing  BO.  Coles  t.  Central  Railroad, 
etc.,  Co.,  supra. 

[1]  But  there  was  no  evidence  that  the 
railroad  company  had  transported  any  lum- 
ber beyond  its  own  yards  except  upon  re- 
guest  or  order  from  the  Central  Railway 
Company.  When  the  Seaboard  Air  line  Rail- 
way received  at  various  points  car  loads  of 
lumber  consigned  to  Dixon  at  Savannah,  and 
transported  such  cars  to  the  point  of  des- 
tination—that is,  to  the  usual  place  of  de- 
livery of  such  cars  on  Its  line  in  Savannah— 
and  gave  the  consignee  due  notice  and  op- 
portunity to  receive  and  carry  away  the 
lumber,  Its  liability  as  a  common  carrier 
ceased,  in  the  absence  of  a  law,  valid  rule 
of  the  railroad  commission,  custom,  or  usage 
to  deliver  the  cars  to  another  company  for 
transportation  to  a  different  part  of  the  same 
city.  No  statute  or  rule  of  tiie  railroad  com- 
mission raising  such  a  duty  has  been  shown. 
Civil  Code,  S  2655,  does  not  apply  to  such  a 
case.  These  were  not  through  shipments  of 
goods  which  had  not  reached  their  destina- 
tion, and  the  shipments  were  not  consigned 
to  any  point  on  the  Central  Railroad  or  be- 
yond the  terminus  of  the  Seaboard  Air  Line 
Railway;  nor  la  this  a  question  of  delivery 
to  be  made  to  a  consignee  on  a  private  siding 
on  the  line  of  the  road  of  a  connecting  car- 
rier. The  defendant,  having  complied  with 
its  contract,  was  not  bound  to  deliver  the 
loaded  cars  to  another  railroad  to  be  trans- 
ported by  its  line  across  the  dty  except  as 
the  case  may  be  affected  by  a  custom.  It 
was  alleged  by  the  plaintiff  that  the  Seaboard 
Air  Line  Railway  and  the  Central  of  Georgia 
Railway  Company  were,  aa  common  carriers, 
engaged  In  the  business  of  transporting  goods 
from  the  yards  of  the  former  to  the  wbarve.s 
of  steamship  companies,  which  were  reached 
by  the  Hue  of  the  latter.  But  the  evidence 
failed  to  show  that  they  Jointly  conducted  the 
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bualneflB  of  maUiig  sndi  tranaportaUon. 
Ther6  beSnc  no  law  reqolrlng  soch  deUrery 
by  the  Seaboard  Air  Una  RaUway  of  can 
•which  had  reached  tbrir  deatlnatlon  to  anoth- 
er carrier  for  more  oonTenlent  dellrery  to 
the  same  consignee  at  the  steamship  irtutrree, 
nnleea  it  w»eared  that  thrae  was  a  cnstom  or 
Dsage  of  soch  generality  u  to  beonne  bind- 
tng,  QiB  Seaboard  Air  Une  Hallway  would 
not  be  liable  for  a  tsllnre  or  rafnaal  to  make 
SDCh  dellveiy  to  the  other  carrier.  Helboome 
T.  It,  ft  N.  B.  Co^  88  Ala.  448,  6  Sonth.  762; 
Palmer  t.  Atchison,  etc^  101  GaL  187, 80  Pac. 
63a 

[2]  In  BO  far  as  a  cnatom  or  nsage  la 
rdled  on  by  the  plaintiff  to  Impose  a  daty 
on  the  Seaboard  Air  line  Railway,  he  most 
r^  on  the  custom  as  proved.  This  was  that 
upon  application  by  the  Omtral  of  Georgia 
Railway  Company,  the  Seaboard  Air  Line 
Railway  wonld  deliver  cars  of  Inmbor  to  the 
former  to  be  tzanapwted  to  tiie  steamahlp 
company's  wharf.  The  Seaboard  Air  Line 
Railway  collected  a  charge  for  this  service, 
and  paid  it  to  the  Central  of  Qeorgia  Rail* 
w^  Company,  receiving  no  compensation  for 
ItaeUL  It  did  not  appear  that  either  the 
steamship  company  or  the  Central  of  Georgia 
Railway  Company  had  at  the  wharf  any 
yards  or  provlstons  for  recrivlng  and  holding 
quantities  of  lumber  until  they  could  be  load- 
ed on  a  ship.  It  has  been  held  that  a  steam- 
ship oompany  la  not  compelled  to  receive 
more  freight  than  it  has  means  of  carrying. 
Ocean  Steamship  Go.  of  Savannah  v.  Sa- 
vannah Locomotive  Works,  etc,  Co.,  181  Oa. 
831.  63  S.  HL  Sn,  aO  L.  R.  A.  (N.  S.)  867, 
127  AnL  St  Bep.  260, 15  Ann.  Gas.  1014.  It 
cannot  be  that  Qke  lumber  dealer  wonld 
have  the  right  to  compel  the  Seaboard  Air 
line  Railway,  after  carrying  the  freight  to 
its  destination,  to  aead  it  forward  to  the 
steamship  wharf  regardless  of  the  ability  of 
the  latter  to  receive  It  If  this  dealer  had 
that  right,  so  had  every  other  dealer  in  the 
dty  of  Savannah.  As  there  was  no  through 
shipment  or  contract  to  transport  the  lumber 
to  the  steamship  wharf,  but  only  to  the  dty 
of  Savannah,  and  as  the  Seaboard  Air  line 
Railway  completed  Its  contract  of  transporta- 
tion, and  as  the  plaintiff  must  rely,  not  ui>on 
any  contract  or  legislative  act  or  rule  ist  the 
railroad  commission,  but  upon  custom,  as 
raising  a  duty  on  tb?  part  of  that  company 
to  deliver  the  cars  to  another  carrier  for 
more  convenient  delivery  to  him  In  another 
part  of  the  dty,  he  must  rely  on  the  custom 
as  proved.  And  as  proved,  the  duty  on  the 
part  of  the  Seaboard  Air  line  Railway  to  de- 
liver cars  of  lumber  to  the  Central  of  Geor- 
gia Railway  Company  did  not  arise  until 
notice  from  the  latter,  upon  application  of 
the  lumber  dealer  to  the  steamship  company 
or  to  the  Central  of  Georgia  Railway  Com- 
pany. 

it  Is  argued  that  this  works  a  great  hard- 
ship on  the  plaintiff,  as  he  is  compelled  to 


pay  d«nurrace^  In  wder  to  baw  ttw  can^ 
wMdi  arrive  at  Savannah  loaded  with  lim- 
ber, rwnaln  on  the  tracks  of  the  Seaboard 
Air  line  Railway  untU  called  for.  But  tba 
plaintiff  is  not  compdled  to  do  Uda.  Hm  sUps 
the  lumbOT  to  Savannah.  When  it  arvlvea 
at  ito  dflstlnat^  he  can  receive  It  and  re- 
sh^  It  when  he  desires  to  do  sa  instead 
of  unloading  Uie  lumber  and  keqtfng  It  in 
his  yard,  he  prefers  to  let  it  remain  opon 
the  cars.  It  la  at  his  desire. 

It  follows  fn»tt  what  has  been  said  that  flie 
grant  of  an  Interiocubn?  Injunctltm  re- 
straining the  Seaboard  Air  line  Railway 
from  collecting  and  enfordi^  donnrrage  up- 
on car  loads  of  lumber  wbtdi  had  beat  trans- 
ported to  the  destination  thereof,  and  which 
the  consignees  desired  that  company  to  have 
carried  to  the  steamship  wharves,  and  from 
collecting  or  attempting  to  collect  waA  de- 
murrage as  might  accrue  before  notice  firom 
the  Central  of  Georgia  Railway  Company, 
was  erroneous. 

The  ruling  here  made  raidras  it  mroerew 
saiy  to  condder  whether  or  not  flw  injunc- 
tion granted  was  mandatory  in  character. 

Judgment  revorsed.  All  tiie  Justloss  con- 
cur. 

a«  Oa.  ns) 

PLANTERS*  OIL  MILL  v.  CARTER  et  aL 
(Supreme  Court  of  Georgia.    Nov.  17,  1818J 

(SyUabu*  by  the  Court,) 

1.  MoaTOAOiB   a  468*>— FOBBCLOeUBB— Bs- 
cazvia. 

Ab  a  general  rale,  a  receiver  will  not  be  ap- 
pointed for  mortgaged  property  opon  the  appli- 
cation of  the  Diortiagees,  in  the  absenoe  of  satis- 
factoty  pnx^  of  Oie  inaideqoacy  of  the  security 
and  the  insoivenc?  of  the  mortgagor. 

[Ed,  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1874. 1878;  Dee.  Dig.  1 46&T 

2.  MOBTQAQKS    3  468*}— FOSBOIASITBB— RK- 
CEIVEB. 

Wbere  a  mortgaxe  provides  that  the  mort- 
gagor shall  keep  the  property  insured  for  a  giv^ 
en  amount  tot  toe  benefit  of  the  mortgagee  as  his 
Interest  may  appear,  and  that  npoo  the  failure 
of  tbe  mortgagor  so  to  do  the  mortgagee  may 
have  the  property  inanred  for  a  like  amount, 
and  that  all  amns  paid  hy  the  mortgagee  abau 
become  a  part  of  the  mortgage  debt  and  be  se- 
cured by  Uie  mortgage  lien,  a  failure  to  insure 
by  the  mortgagor  wul  not  ordioarilr  anUioriae 
the  appointment  of  a  receiver  for  the  property. 

[Ed.  Note.— For  other  caaes,  see  Mortgages, 
Cent  Dig.  H  1374, 137&;  Dec  Dig.  {  46&>] 

8.  MoBTOAOES  .a   468*)— Foanciiwuas— In- 

J0HCTION  AND  RKCKIVBB. 

Under  the  facta  of  the  case,  tbe  indge  erred 
in  appointing  a  receiver  and  granting  rn  inter- 
locutory injunction  unieas  the  mortgagor  should, 
within  a  reasonable  tim^  pay  or  cause  to  be 

fiaid  the  tazea,  and  have  the  properly  insured 
or  a  stated  amount 

[Ed.  Note.— For  other  caaes,  see  Mortgages, 
Cent  Dig.  IS  1374. 1376;  Dee.  Dig.  |  468.*] 

Error  from  Supertor  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Action  by  J.  A  J.  8.  Carter  and  others 
against  tbe  Planters'  Oil  MilL  Judgment 
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for  plain  tut;  and  defendant  brlngi  error.  B«> 
Teraed. 

On  March  6,  1918,  J.  &  J.  &  Carter,  Geor- 
gia Railway  &  Power  Oompaoy.  Z.  T.  Castle- 
berry,  J.  S.  Carter,  H.  H.  Dean,  Mrs.  A.  H. 
Jaqulsh,  and  Q.  F.  Hnghes  brought  an  equita- 
ble petition  against  the  Planters*  OU  Mill, 
the  OalnesTlIle  Cotton  Oil  Company  (domes- 
tic corporations),  J.  O.  Cooper,  Marshall  0. 
McEenzie,  and  Harold  C.  McEenzle.  The 
substance  of  the  material  allegations  of  the 
petition  was  as  follows:  On  April  11,  1^12, 
the  Planters*  OU  Mill,  hereinafter  referred 
to  as  the  defendant,  or  mortgagor,  duly  exe- 
cuted 17  promissory  notes,  aggregating  the 
sum  of  $84,339.12,  foar  of  which  were  for 
$1,000  each  payable  to  J.  ft  J.  S.  Garter,  and 
due  respectively  on  July  1,  August  1,  Octo- 
ber 1,  and  November  1,  1912;  four  were  for 
$5,000  each,  payable  to  J.  ft  J.  S.  Carter,  one 
on  January  5,  and  the  other  three  on  April 
1,  1913;  two  were  for  $2,500  each  payable 
to  J.  ft  J.  S.  Garter  on  April  1, 1918;  one  was 
for  $1,015,  payable  to  J.  ft  J.  S.  Carter  on 
April  1,  191S;  one  was  for  $719.12  payable 
to  the  Georgia  Railway  &  Power  Company  on 
April  1,  1913;  one  was  for  $540,  and  another 
for  $1,570  payable  to  H.  H.  Dean  on  April 
1,  1913;  one  was  for  $400  payable  to  Z.  T. 
Cestleberry  on  April  1,  1813;  one  was  for 
$417  payable  to  Mrs.  A.  M.  Jaqulah  on  April 
1,  1813;  and  one  was  for  $78  payable  to  G. 
F.  Hughes  on  April  1,  1918.  At  the  time 
these  notes  were  giren,  the  defendant  execut- 
ed and  delivered  to  the  payees  thereof,  to  se- 
cure the  payment  of  the  same,  a  mortgage 
ui>on  Its  entire  oil  mill  plant,  including  realty 
and  personalty  of  every  description  connect- 
ed therewith.  The  mortgage  contained  the 
stipulations  that,  If  default  should  be  made 
in  tbe  payment  of  any  one  of  the  notes,  then 
all  should  become  due,  at  the  option  of  the 
holders,  with  a  right  to  then  foreclose;  and 
that  the  mortgagor  should  at  all  times  keep 
the  mortgaged  property  Insured  to  the  amount 
of  $27,000,  the  policy,  in  case  of  loss  by  fire, 
payable  to  the  mortgagees  as  their  several 
Interests  may  appear,  and,  upon  default  of 
the  mortgagor  to  keep  the  ptojferty  so  In- 
■nred,  that  the  mortgagees,  or  any  oae  or 
more  of  them,  should  have  the  r^ht  to  have 
the  property  Insured  for  the  amount  abore 
named,  and  that  all  money  so  paid  for  iosnr- 
anee  should  become  a  part  of  the  mortgage 
debt  and  be  secured  by  the  mortgage  lien. 
The  first  two  notes  for  $1^  each,  payable 
to  J.  ft  J.  8.  Garter,  were  paid.  The  other 
two  notes  for  $1,000  eadi,  and  ttie  one  for 
$5^  due  January  6,  UUS,  payable  to  J.  ft 
J.  S.  Carter,  have  not  been  paid,  and  the  de- 
fendant has  been  notlfled  1^  petltlonera  that 
they  have  elected  to  d£dan  all  the  notes  due, 
tn  acowdance  wltit  th^  option  so  to  do  con- 
tained in  the  mortgagew  The  $5,000  note  Just 
mottlraed  was  txansfensed  to  and  belongs 
to  tbe  First*  Nattonal  Bank  oC  Gainearllle, 


QtUt  and  ao  does  tbe  note  for  $640  pivahle  to 
H.  H.  Dean.  (The  bank  Is  not  a  party  to  the 
anit) 

It  U  alleged  that  the  defendant  "la  Inaol- 
vent  and  unable  to  pay  Its  Indebtedness;  that 
said  material  and  said  machinery  is  depre- 
dating io  value;  ttiat  the  same  is  not  worttk 
mure  ttian  the  amount  of  your  pedtlMien' 
claims;  that,  If  tbe  said  defendant  la  allowed 
to  keep  and  ran  the  vald  mill  and  machinoy, 
it  will  greai7  detvedate  In  value,  and  vlU 
result  in  great  loss  to  yoor  petltionen."  On 
September  10,  1812,  the  defendant  leased  it* 
oil  mill  plant  for  the  seastm  of  1S12  and  UOS, 
tCTBilnatlng  on  July  l,  1913,  to  tlie  Gaines- 
ville Cottrai  OU  Company,  in  pursuance  <tf  a 
contract  entered  Into  by  tbe  latter  company, 
Marshall  C  and  Harold  C  HcKende,  and  tbe 
defmdant;  by  the  terms  of  vhlcb  agreement 
the  defendant,  after  certain  named  expens^B 
in  Oie  operation  of  the  idant  were  paid,  was 
to  reetfve  oneJialf  of  the  profits.  To 
better  secure  the  paymoit  of  tbe  notes  held 
by  petitioners,  tb»  lease  contract  was  trana- 
f erred  and  assigned  to  them  by  tbe  dtfendant 
and  the  GalneaviUe  Cotton  Oil  Oompany,  on 
February  17,  1013.  The  txtLtater  stlpalated 
that  "aU  profits  arlalng  from  aald  leaae  eoa- 
tract  to  be  prorated  tqton  their  reqieetive 
claima."  In  reference  to  tbe  leaae^  *^enr 
petltloneis  show  l^t  said  pvofite  have  been 
made  by  running  and  (derating  said  mlU, 
and  that  they  have  not  been  ascertained  or 
paid."  The  defendant  toanored  the  mortgaged 
property  for  $30,000  or  $35,000,  but  haa  failed 
to  pay  the  premiums,  and  Uie  Inauranee  com- 
panies are  threatening  to  cancel  the  polldea, 
and  will  do  80  unless  the  premiums  be  paid. 
Among  other  things,  tbe  petition  prayed  that 
a  receiver  be  appidnted  for  tbe  Flanttftf  OU 
MUl.  and  that  the  Gainesville  Cotton  OU 
Company,  and  tbe  McEoiales  be  uijoliied 
from  paying  to  the  Planters*  OU  BUU  any  of 
the  proflto  d^ved  from  tbe  operation  of  Its 
plant,  and  that  the  mortme  be  foreclooedu 
In  an  amendmoit  to  tbe  petition  it  was  al- 
leged that  the  deftadant  had  failed  to  pay 
Its  state,  county,  and  municipal  taxes  for  the 
year  1912;  that  executions  had  been  issued 
for  such  taxes,  which  would  be  oifotced 
againrt  the  property  of  the  defendant  unless 
thdr  collection  was  restrained;  and  that  a 
numbor  of  common-law  judgments  had  bem 
rendered  against  the  defendanto  In  favor  of 
various  creators,  who  would  put  It  In  bank- 
ruptcy unless  a  receiver  was  appointed  by 
the  state  court  to  take  charge  of  its  assets. 

In  Its  answer,  the  defendant  denied  its  li- 
ability on  the  notes  to  the  amount  set  out 
in  the  petition,  and  averred  that  there  was 
a  failure  of  consideration  to  the  amount  of 
at  least  $25,000  represented  by  the  notea. 
It  denied  that  it  was  Insolvent,  and  averred 
that  it  was  In  better  flnandal  condition  than 
at  the  time  tbe  mortgage  was  executed.  It 
further  denied  that  the  mortgage  property 
had  depreciated  in  "l«rgS*d  b'i^(9gle 
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the  machinery  la  ita  plant  had  been  added 
to  and  its  valae  increased  since  the  execu- 
tion of  the  mortgage^  and  that  the  valne  of 
the  mortgaged  property  was  mnch  greater 
than  the  claims  of  the  plalntUTs.  In  tlie 
language  of  the  answer:  "Defendant  admiti 
that  It  has  not  paid  the  said  insoranoe  p»* 
mtuma,  and  unless  they  have  already  been 
paid  this  d^endant  is  ready  to  cause  or  pro* 
core  the  same  to  be  paid."  The  defendant 
"amends  its  answer  1^  coring  to  cause  the 
taxes  or  tax  fl.  ta&  against  d^endant,  set 
forth  In  the  amendment  to  petition  of  plaln- 
tUFs,  to  be  taken  up  and  held  bo  not  to  be 
oiforeeable  until  after  a  final  decree  In  this 
cause." 

Upon  the  interlocutory  hearing  for  a  re* 
c^Tership,  J.  Carter,  of  the  firm  of  J  &  J. 
S.  Carter,  testified  as  follows:  "AU  they 
[Planters^  Oil  Mill]  owe  is  in  that  mortgage 
th^  gam  They  didn't  owe  us  [J.  ft  J.  S. 
Cartel^  anything  individually  at  the  time 
they  gaT0  ttie  mortgage.  They  owed  ns  on 
semal  notes  we  were  indorsera  on;  the 
State  National  Bank  of  OreenTlUe  $7,200^ 
another  for  $5,00(^  and  another  for  ^700. 
The  notes  and  the  mortgage  were  given  to 
secure  the  notes  which  we  had  indorsed  for 
them  In  Carolina  and  here  in  Georgia,  and 
were  given  to  take  the  place  of  those  notes 
which  we  had  indorsed,  l^iey  gave  txs  ttese 
notes  secured  by  the  mortgage,  and  we  were 
to  take  up  the  other  notes  we  were  indorser 
<nL  I  haven't  taken  up  those  notes,  and 
they  are  still  ontstandlng  against  the  Plan- 
ters' Oil  Mill,  and  those  notes  blether  witift 
the  notes  we  axe  suing  on  make  a  double 
liability  against  the  Planters^  Ofl  MilL  I 
havent  paid  any  on  these  notes  outstanding: 
I  have  been  trying  to  get  the  money  from 
the  Planton^  OU  Mill  to  pay  them  with.  I 
have  paid  Interest  on  some  of  the  outstand- 
ing notes;  how  mn<A  I  don't  ramember. 
The  Planters*  Oil  Mill  paid  this  interest  for 
a  whll^  and  whm  they  stopped  we  started 
salt  914,700  of  the  $27,000  I  am  suing  on 
represento  debts  that  were  against  the  Plan- 
ters' 011  Mill  before  I  gave  up  its  manage* 
ment  The  consideration  of  the  mortgage  I 
am  suing  on,  as  I  understand  It,  was  that  we 
should  take  up  these  ontstandlng  notes,  and 
that  the  mortgage  and  notes  sued  on  were 
given  in  lieu  of  the  notes  outstendlng."  He 
further  testified:  rThese  notes  which  are 
payable  to  our  order  were  taken  that  way 
tor  convenience,  and  they  were  to  be  substi- 
tuted for  the  other  outstanding  indebtedness. 
I  gave  <Hie  of  them  to  Mr.  Castleberry  and 
one  to  the  First  National  Bank.  I  hold 
these  notes  as  collateral  to  the  South  Caro- 
lina notes.  I  gave  my  individual  note  for 
(me  of  the  South  Carolina  notes,  and  I  hold 
these  notes  to  protect  my  indorsement  When 
these  notes  are  paid  that  will  settle  all  li- 
ability existiiv  against  the  Planters'  Oil 
MiU  at  the  time.  •  •  •  I  did  agree  to 
take  up  these  outstanding  notes  when  this 


mortgage  was  given.  That  $5,000  nots  la 
not  Btlll  outetandlng.  When  I  turned  ovor 
the  new  note  to  the  bank  that  one  was  set- 
tled. I  can't  tell  you  anything  about  the 
$6,000  note  to  the  First  National  Bank.  I 
haven't  paid  this  new  note  for  $6,000.  We 
have  paid  and  renewed  several  times.  I 
wouldn't  pretend  that  I  have  or  haven't  paid 
any  $6,000  note.  Since  the  let  day  of  April, 
1912, 1  have  not  paid  any  $6,000  note  for  the 
Planters*  OU  MUl  to  the  First  National  Bank. 
Personally,  I  have  not  paid  any  debt  of  the 
Planters'  OU  Mill  since  the  date  named.  N^- 
tber  has  the  firm  of  J.  ft  J.  S.  Carter,  that 
I  know  of.** 

It  was  shown  that  the  mortgagor  owed 
state,  county,  and  municipal  taxes,  aggregat- 
ing $366.18,  for  the  year  1912;  that  cxecn- 
ttons  had  been  issued  for  the  same;  that  a 
common-law  judgment  for  $300  principal  had 
been  roidered  i^lnst  the  Planters*  CHI  MID 
since  the  execution  of  the  mmtga^;  and 
that  a  suit  was  pending  against  the  mill 
on  a  promissory  note  for  $600  prlndpaL  As 
to  tlie  value  of  the  mortgaged  property  the 
testimony  of  the  witnesses  for  the  mortgagees 
was  as  fttUows:  J.  Carter  testified:  "I  can't 
say  whether  the  mill  is  as  valuable  now  as  It 
was  when  the  mortgage  was  made.  I  haven't 
been  through  the  mill  in  a  year.  I  don't 
know  of  any  deterioration  in  the  value  of  the 
mill  from  the  Ume  we  took  the  mortgage  to 
the  preadnt  time;  only  I  known  that  it  de- 
preclates  In  value  when  they  are  run.  I 
can't  specify  any  particular  deterioration, 
except  that  I  know  of  a  motor  that  was 
burned  out  •  *  •  I  can't  say  what  the 
mill  was  worth  wben  I  took  the  mortgage. 
It  had  cost  about  $40,000  np  to  that  time. 
It  was  a  good  mill.  •  *  •  There  was 
Bome  new  machloery  In  there.  •  •  •  I 
don't  Ifnow  that  It  was  wortu  $50,000.  I 
guess  It  had  cost  $50,000  in  1012.  I  didn't 
value  It  at  $50,000  then.  •  •  •  I  don't 
think  it  could  be  built  for  $50,000.  ♦  •  • 
The  mill  would  not  bring  $50,000  at  this 
season  of  the  year.  Yes,  sir;  it  will  bring 
the  amount  of  this  Indebtedness.  *  *  « 
An  oil  mlU  will  depreciate  15  per  cent  with  a 
year's  run;  sometimes  as  much  as  25  per 
cent  It  Is  owing  to  the  kind  of  manage- 
ment With  a  good  superintendent  it  will 
not  depreciate  more  than  from  10  to  20  per 
cent  This  mill  had  been  running  for  three 
years.  *  *  *  When  I  took  the  mortgage 
t  knew  that  the  mill  would  depreciate  in 
value,  and  I  took  the  mortgage  In  fuU  faith 
of  that  Information.  When  Cooper  bought 
the  mill  [about  three  years  prior  to  the  bear- 
ing] it  was  pretty  well  run  down,  as  the  sea- 
son was  Just  over.  It  is  true  that  under 
Caper's  management  'the  mill  has  been  ma* 
terially  improved,  and  is  well  worth  all  It 
cost"  Castleberry.  one  of  the  mor^gees, 
testified:  "It  would  be  hard  to. tell  whetha 
the  mill  would  bring  over 
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been  throagh  tbe  mill  since  tbe  yettr  before 
Hr.  Carter  sold  It  [about  fotir  years  prior  to 
the  bearing].  To  Jnst  guess  at  It,  I  would 
say  the  mill  la  worth  $25,000  or  $30,000." 
Dean,  another  mortgagee,  testified:  "I  think 
that  $30,000  would  be  a  high  price  tor  it  [the 
mill].  I  went  into  the  mill  when  It  was 
taken  over  by  Mr.  Carter  and  Hr.  Castle* 
berry.  It  never  did  pay  any  dividends,  and 
has  lost  money,  so  far  as  I  could  see.  every 
year.  I  have  heard  about  It  making  some 
money,  but  I  don't  know  about  it  *  *  * 
I  know  this,  that  a  mill  that  don't  belong 
to  the  trust  is  a  pretty  bad  piece  of  proper- 
ty." The  testimony  in  bphalf  of  the  mort* 
gagor  was  to  the  effect  that  the  mortgaged 
proiwrty  was  worth  about  $40,000,  and  that 
It  was  In  better  condition  at  the  time  of  the 
hearing  than  at  the  date  ot  the  mortgage,  as 
the  repairs  made  and  new  maehipery  put 
in  more  ttan  offset  Qie  oatoral  wear  and  tear 
of  the  macMnary  by  use. 

The  Jadge  passed  the-  following  order: 
"That  it  the  defendant  company,  Planter^ 
Oil  Mill,  wlU  within  ten  days  from  this  date 
pay  or  have  iMsld  off  the  state  and  county 
taxes  and  the  dty  fi.  fas.,  and  have  issued 
and  paid  for  insurance  on  its  oil  mill  inrop- 
erty  in  the  sum  of  $27,000,  payable  to  the 
mortgageen  as  their  several  Interests  may  ap- 
pear, tn  the  event  of  loss  by  fire,  application 
for  permanent  receiver  is  hereby  refused, 
and  the  temporary  receiver  discharged. 
•  •  •  Should  the  reqi^emcnt  as  to  pay- 
ment of  taxes  and  procurement  ot  insurance 
not  be  met  as  herein  required,  then  Hugh 
Montgomery  is  her^y  made  permanent  re- 
ceiver for  said  property  as  prayed,  on  his 
making  4>ond  In  the  sum  ot  $6,000  for  the 
faithful  performance  of  his  duties  as  per- 
manent receiver,"  etc.  To  this  Judgment  the 
mortgagor  excepted. 

W.  A.  Charters  and  H.  H.  Perry,  both  of 
Gainesville,  for  plaintiff  In  error.  H.  H. 
Dean,  ot  Gainesville,  for  defendants  in  error. 

FISH,  G.  J.  (after  stating  the  facts  as 
above).  [1]  "Receivers  are  not  appointed  as 
matter  of  right,  but  to  preserve  rights."  "The 
power  of  appointing  receivers  and  ordering 
Injunctions  should  be  prudently  and  cautious- 
ly exercised,  and  except  in  clear  and  urgent 
cases  should  not  be  resorted  to."  Civ.  Code, 
I  5477.  The  principal  ground  on  which 
courts  of  equity  are  called  upon  to  lend  their 
extraordinary  aid  by  the  appointment  of 
re(%ivers  over  mortgaged  property  is  the  In- 
adequacy of  the  security  for  tbe  payment 
of  the  mortgage  Indebtedness.  This  Inade- 
quacy consists  of  two  elements,  viz.,  the  In- 
Bufflclency  of  the  mortgaged  premises  per  se 
as  a  fund  for  the  payment  of  the  debt,  and 
the  insolvency  of  the  mortgagor  or  other 
person  primarily  liable  for  the  indebtedness, 
whose  duty  it  Is  to  make  good  any  deflci«icy 
in  the  secoritf.  Stated  in  general  twms* 
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well-established  rule,  dedudble  from  the 
clear  weight  of  authority,  Is  that  In  all  cases 
where  the  rents  of  tbe  property  are  not  spe- 
dflcally  pledged  as  security  for  the  debt,  to 
entitle  the  mortgagee  to  a  receiver  for  tbe 
mortgaged  premises,  and  for  the  rents  and 
profits,  he  must  show :  First,  that  the  prop* 
erty  itself  is  an  Inadequate  security  for  the 
debt  with  interest  and  costs  of  suit;  and,  sec- 
end,  that  the  mortgagor,  or  other  person 
who  is  personally  liable  for  the  payment,  is 
Insolvent,  or  beyond  the  .  jurisdiction  of  the 
court,  or  of  such  doubtful  responsibility  that 
an  action  against  him  for  the  deficiency 
would  prove  unavailing.  Hl|^  on  Becelvers, 
{  666.  In  the  application  of  this  rule,  the 
courts  require  satisfactory  proof,  both  as 
to  the  inadequacy  of  the  security  and  the 
insolvency  of  the  mortgagor  or  other  person 
liable  for  tbe  debt;  and,  unless  both  these 
condlttcms  are  shown  to  exist,  no  siitisfiactory 
cause  is  presented  to  warrant  the  interfer- 
ence of  equity.  Id.  |  667.  See,  to  tbe  same 
effect.  Beach  on  Becelvers,  S  624;  Alderson 
on  RecdvOT,  |  417  et  seq.;  and  the  many 
adjudicated  eases  dted  t^iese  authors.  In 
Qie  case  at  bar  it  is  manifest  that  the  plain- 
tiffs, according  to  the  evidence  which  we 
have  been  at  some  pains  to  particularly  set 
forth,  did  not  show  a  dear  and  urgent  case 
for  a  receivership  over  the  mortgaged  prop- 
erty in  order  to  preserve  their  rights.  Ac- 
cording to  the  evidence  of  the  plaintiffs 
themselves,  who  testified  on  the  hearing  the 
mortgaged  property  was  amply  sufilcient  for 
the  payment  ot  all  the  mortgage  indebted- 
ness,  as  well  as  the  taxes  due  on  the  proper- 
ty and  any  premiums  for  insurance  that  the 
mortgagees  might  advance.  Indeed,  If  tbe 
notes  payable  to  J.  A  J.  S.  Carter  did  not,  in 
their  hands,  represent  a  valid  Indebtedness 
against  the  mortgagor,  because  of  a  failure 
of  consideration  (which  is  seemingly  true), 
then  the  value  of  the  mortgaged  property 
was  something  like  at  least  five  times  as 
great  as  the  valid  mortgage  Indebtedness. 
Moreover,  under  the  evidence  submitted  In 
behalf  of  the  plaintiffs.  It  could  not  be  said 
that  the  mortgagor  was  shown  to  be  insol- 
vent Again,  it  appeared  that  tbe  mortgagor 
bad  leased  the  mill  plant,  and  had  transfer- 
Ted  the  lease  to  ttie  mortgagees,  In  order 
that  they  might  be  entitled  to  receive  what- 
ever profits  might  accrue  from  the  opera- 
tion of  the  mill  by  the  lessees,  as  further 
security  for  the  mortgage  indebtedness,  and 
that  the  term  of  the  lease  bad  not  expired. 

[2]  From  tbe  nature  of  the  order  passed 
by  the  trial  Judge,  we  assume  that  he  was 
of  the  opinion,  from  the  evidence  submitted 
to  him,  that  the  plaintiffs  were  not  entitled 
to  a  receivership  on  tbe  ground  of  tbe  inade- 
quacy of  their  security  and  the  Insolvency 
of  tbe  mortgagor ;  but,  as  the  mortgagor  had 
suffered  taxes  to  remain  unpaid,  and  had 
failed  to  keep  up  the  insurance  on  the  mill 
property,  that  a  recelvet:i$MMKMl^MMle 
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milesB  the  taxes  should  be  paid  and  the  Inr 
Burance  procured  by  the  mortgagor.  Under 
the  facts  of  the  case,  we  cannot  concur  In 
this  Tlew.  There  was  a  stipulation  in  the 
mortgage  to  the  effect  that  the  mortgagor 
should  procure  Insurance  on  the  mill  prop- 
erty  in  a  given  amount,  and  should  keep  It 
up  for  the  benefit  of  the  mortgagees ;  and,  in 
the  event  of  its  failure  to  do  so,  then  the 
mortgagees  might  tiave  the  property  Insured 
for  a  like  amount,  and  the  cost  of  Insurance 
should  become  a  part  of  the  mortgage  indebt- 
edness. In  view  of  this  agreement,  we  arb 
of  the  opinion  that  the  failure  of  the  mortr 
gagor  as  to  the  insurance  was  not  cause  for 
the  appointment  of  a  receiver,  as  the  mort- 
gagee had  the  right,  under  the  contract,  to 
protect  their  security  in  this  r^ipect;  espe- 
dAlIy  when  the  excess  of  the  value  of  the 
property  over  the  indebtedness  is  conaldered. 
The  exact  point  was  before  the  Supreme 
Court  of  Idaho  in  the  case  of  Eureka  Min- 
ing, etc,  Co.  Vi  Lewlston  Navigation  Co.,  12 
Idaho,  472.  86  Pac.  49,  and  it  waa  held: 
"Where  a  mortgage'  provides  that  the  mort- 
gagor shall  keep  the  property  insured,  and 
that  In  case  he  ICalls  to  do  so  the  mortgagee 
may  injure,  and  that  all  sums  paid  by  the 
mortgagee  for  insurance  shall  become  a  part 
of  the  mortgage  debt  and  be  secured  by  the 
mortgage  lien,  a  failure  to  insure  by  the 
mortgagor  will  not  amount  to  such  waste  of 
the  security  as  to  authorize  the  appointment 
of  a  receiver  to  take  charge  of  the  property." 
In  Bay  v.  Carlisle,  125  Ga.  316,  64  S.  E.  119, 
it  waa  held:  "Bven  if  the  claims  of  the 
plaintiff  w«re  of  mi6h  character  that  the 
property  in  controversy  was  either  legally 
or  equitably  charged  with  their  payment,  tlie 
fact  that  the  building  is  uninsured,  and  In 
the  event  of  lt>  destruction  by  flre  the  land 
coald  not  be  sold  for  a  sum  sufficient  to  pay 
the  amount  claimed  by  the  plaintlil,  does 
not  constitute  such  a  'manifest  danger  of  loss 
or  destmctiou*  of  the  property  *  *  *  to 
take  charge  of  the  same  and  Impound  the 
T»t8  therefrom." 

[I]  In  view  of  the  eridenca  Bbowlng  the 
value  of  the  mortgaged  property  so  largely 
in  excess  of  the  valid  Indebtedness  secnred 
by  the  mortgage,  the  mere  fact  that  the  mort- 
gagor suffered  the  state,  cotmty,  and  munici- 
pal taxes  to  the  amount  of  $366.13  to  ac- 
cumulate and  remain  unpaid  did  not  author- 
ize the  appointment  of  a  receiver.  It  was 
not  made  to  appear  that  the  security  of  the 
mortgagees  would  manifestly  be  impaired, 
even  if  a  sale  of  a  portion  of  the  mortgaged 
property  should  be  sold  for  tax^  It  was 
not  shown  that  the  property  was  of  sudt 
character  that  the  executions  could  not  be 
levied  upon  some  separable  part  thereof 
which  could  be  sold  without  interrupting  the 
operation  of  the  mill. 

Judgment  reversed.  All  the  Justices  con- 
cur. 


(140  Om.  -mi 

PERKINS  V.  STATE. 
(Supreme  Court  of  Geoivia.  Nov.  11,  19130 

(ByUahvt  by  the  Courf.) 

REvnw  OF  Conviction. 

No  complaint  was  made  that  any  error  waf 
committed  on  the  trial.  There  was  evidence  raf- 
ficient  to  authorise  a  verdict.  The  court  did  not 
abuse  its  discretion  in  refnaing  a  new  trial. 

Error  from  Superior  Court,  Jenkins  Coun- 
ty; B.  T.  Rawlings,  Judge. 

Dw^e  Perkins  waa  omTicted  of  crlme^ 
and  brings  error.  Affirmed. 

Frank  O.  Babb,  of  MlUen,  for  idalntifl  in 
error.  B.  Lee  Moor^  Sol.  Gen.,  of  States- 
boro,  and  T,  8.  Felder,  Atty.  Oen.,  for  ttie 
States 

FISH,  O.  J.  Judgment  afflnned.  All  tbe 
Justices  concur. 

(140  Ga.  80?) 

ANDBBSON  T.  ANDERSON. 
(Suprone  Court  <d  Georgia.    Nor.  14,  1A1&) 

(Si/lJabua  hy  the  Court.) 

1.  Witnesses  ({  60*)— Disqualification. 

The  common-law  diequallBcation  of  a  par- 
ty to  testify  as  a  witneBs  on  the  grouud  of  in- 
terest has  been  expnesly  preserved  by  Civil 
Code  1910,  I  6861,  in  cases  where  tbe  action 
is  instituted  {n  consequence  of  adultery. 

[Bd.  Note.-— For  other  cases,  see  Witnc 
Gent  Dig.  U  167-lTS;  DetTlMc.  I  60.*] 

2.  WlnraSSBS  (I  60*)— COMPETEKCT— DlVOBOt. 

Where  a  wife  sues  her  husband  for  a  di- 
vorce on  the  grounds  of  cruel  treatment  and 
habitual  intoxication,  she  is  a  competent  witness 
in  her  own  behalf.  And  whe^  to  her  suit  the 
boBband  files  a  cross-libel  on  tbe  ground  of 
adultery,  tbe  wife  la  competent  to  te«ti^  ooB- 
ceming  the  grounds  of  her  libel,  but  is  iBoom- 
petent  to  testify  to  any  fact  pertaining  to  tlu 
charge  of  adultery  made  in  the  cross-UbeL 

[Ed.  Note.— For  other  cases,  aea  Witnesses^ 
Cent  Dig.  II  167-173;  Dec  Dig  |  0O.«] 

Error  from  Superior  Court,  <3iatham 
County ;  W.  Q.  Charlton,  Judge. 

Action  by  1^  O.  Anderson  against  W.  A. 
Anderson,  for  divorce.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Reversed. 

Bobt  L.  Coldlns,  of  Savannah,  for  plaintiff 
in  error.  Shelby  Hyrlck,  of  Savannah,  for 
defendant  In  mor. 

EVANS,  P.  J.  The  action  was  for  divorce 
by  Hr&  Llllle  O.  Anderson  against  her  hus- 
band, Walter  A.  Anderson,  <m  the  grounds  of 
cruel  treatment  and  habitual  intoxication. 
The  defendant  filed  a  cioss-Ubel,  prajlng  that 
he  be  granted  a  divorce  on  tbe  ground  of  the 
wife's  adultery.  The  (»urt  refused  to  allow 
the  wife  to  testify  to  any  fact  tending  to 
support  her  petition,  on  the  ground  that -the 
defendant's  cross-libel,  being  based  on  a 
charge  of  adultery,  roidered  her  an  incom- 
petent witness ;  and  for  the  same  reason  re- 
fused to  allow  her  to  testify  denyli^  the 
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cbarges  of  adnltery  Mt  ont  In  Um  cross-lllisL 
A  verdict  ms  reodered  for  the  defendant 

The  wife's  libel  was  based  on  the  grounds 
of  cmel  treatment  and  habltnal  Intoxication. 
The  hnsband  denied  all  allegations  of  cmel 
treatment,  and  1^  way  of  cross-libel  charged 
the  libelant  with  bavlDg  committed  the  of- 
fense of  adultery,  and  prayed  a  divorce  on 
that  ground.  Our  Code  provides  that:  "When 
a  libel  for  divorce  is  Instituted,  the  respond- 
ent may,  in  his  or  her  plea  and  answer,  re- 
criminate, and  ask  a  divorce  In  his  or  her  fa- 
vor ;  and  if  on  the  trial  the  Jury  believe  such 
party  Is  entitled  to  divorce  instead  of  the 
libelant,  they  may  so  And  upon  legal  proof, 
so  as  to  avoid  the  necessity  of  a  cross-action." 
CivU  Code  1910,  |  2952.  To  a  libel  for  di- 
vorce on  the  grounds  of  cruelty  and  habitual 
intoxication  the  defendant  may  recriminate 
the  adultery  of  the  plaintiff.  Johns  v.  Johns, 
29  Oa.  718.  When  the  defendant  recrimi- 
nates on  the  ground  of  the  plaintiff's  adultery, 
does  audi  recrimination  absolutely  dlsquall- 
ty  the  plaintiff  from  testifying? 

[1,2]  At  common  law  a  party  to  a  suit 
was  incompetent  to  testify  as  witness  on  the 
ground  of  interest  Our  evidence  act  de- 
clares every  person  offered  as  witness  shall 
be  competent  to  testify,  except  in  specified 
instances,  provided  that  nothing  ther^  con- 
tained shall  apply  to  any  action,  suit  or  pro- 
ceeding in  any  court  in  consequence  of  adul- 
tery. ClvU  Code  1910.  U  5858-6861.  If  the 
plaintiff's  action  had  been  based  on  the 
ground  of  adultery,  she  wonld  have  been  an 
incompetent  witness.  Cook  v.  Cook,  40  Qa. 
808.  The  defendant  would  likewise  be  dis- 
Qualifled  as  a  witness.  Such  a  case  would 
come  within  the  statute.  But  where  a  wife 
sues  for  divorce  on  the  ground  of  cmel  treat- 
ment and  habitual  intoxication,  her  action  Is 
not  a  proceeding  instituted  In  consequence  of 
adultery,  and  the  husband's  recrimination 
does  not  make  it  such.  It  therefore,  follows 
that  the  wife  is  a  competent  witness  In  her 
own  behalf  to  prove  the  husband's  cruelty 
and  habitual  Intoxication.  Bat  neither 
spouse  is  competent  as  a  witness  to  prove  or 
deny  the  recrimination  of  adultery ;  for  that 
is  Id  the  nature  of  a  cross-action  Instituted 
in  consequence  of  adultery.  This  principle 
was  recognized  in  Woolfolk  v.  Woolfolk,  (S3 
Ga.  661.  In  that  case  a  wife  sued  her  hus- 
band on  the  ground  of  habitual  Intoxication, 
eraelty,  and  adultery.  The  wife  testified  to 
facts  tending  to  support  her  petition;  and 
this  court  said  that  "the  evidence  of  the 
plaintiff,  so  far  as  that  evidence  went  to 
prove  adultery  on  the  part  of  the  defendant 
was  incompetent  and  illegal."  The  implica- 
tion is  that  she  was  a  competent  witness  as 
to  the  other  grounds  of  bet  suit 

We  thinlE  the  court  erred  in  rejecting  the 
plaintiff's  testimony  tending  to  support  her 
grounds  of  crasA  treatment  and  habitnal  in- 
toxication, but  properly  excluded  so  much  of 


her  tsBttmony  u  related  to>  the  ground  of 
adultery  alleged  In  the  defendant's  recrimi- 
nation. 

Jadgment  revened.  All  the  Jvstlcea  con- 
cor. 

aw  Oa.  790 

HUTCHINSOM  v.  COLUMBUS  POWBR  00. 
et  al. 

(Suprenie  Coart  of  Georgia.    October  Term, 
1913.) 

(BvUnivg  by  the  Court) 

Appeal  ard  Ekboe  ({  1009*}— Review— Bi- 

rusAL  of  iRJDNonoif — Venue. 

The  defendants  having  pleaded  that  they 
were  residents  of  counties  of  this  state  other 
than  that  ot  the  venue  of  suit,  and  the  evidence 
antborlzing  a  flnding  that  the  pleaded  facts  were 
true,  this  court  wlU  aot  reverse  the  Judge  for 
refusing  to  grant  an  injunction  against  the  de- 
fendants aa  ancUlary  to  any  equitable  relief 
prayed  against  them.  Etowah  Milling  Co.  v. 
Crenshaw.  116  Ga.  406,  42  S.  E.  709. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  8970-3978;  Dec.  Dig.  | 
1000.*] 

Brror  from  Superior  Court  Tronp  Covn- 
ty;  R.  W.  Freeman,  Jodge. 

Action  by  P.  H.  HntchlnwHi  against  Oe 
Columbus  Power  Oompany  and  othws.  Jndg- 
m^t  for  defendantB,  and  plaintiff  brings  er* 
ror.  Afllrmed. 

M.  W.  Mooty,  of  La  Orange,  for  plaintiff 
in  error.  F.  W.  -Garrard,  of  Columbus,  and 
A.  H.  Thompson,  of  La  Grange^  for  d^end- 
ante  in  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tlces  concur. 


aw  oa.  800) 

GAULDBN  V.  WRIGHT,  Comptndler  Genenl. 
et  al. 

(Supreme  Court  of  Georgia.    Nov.  14.  1918.) 

(Syllalnu  iy  th«  Court.) 

CoNSTrruTioiTAL  Law  (|  306*)— Taxation  (SI 
546,  569*)— Due  Pbocbss  or  Law— Execu- 
tion AoAZNST  Tax  Coi-lector. 

The  provisions  of  the  Civil  Code  1910,  i 
1187,  relating  to  the  power  of  the  Comptroller 
General  to  lasue  execution  uainst  tax  collec- 
tors and  the  soreties  oo  their  bonds  where  there 
1b  a  failure  to  settle  their  accoUDta  In  terms 
of  the  law,  Is  violative  of  the  "due  process^ 
clause  of  the  Constitution  (Const  art.  1,  1  1, 
par.  3;  Civ.  Code  1910,  |  6359). 

(a)  It  was  erroneous  to  refuse  to  enjoin  the 
enforcement  of  such  an  execution  where  the 
unconstitutionality  of  the  law  waa  urged  as  a 
basil  for  the  injunction. 

(b)  It  is  unnecessary  to  deal  with  other  QUes- 
tiODS  presented  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  »  928,  936.  930.  942-946, 
948,  949;  Dee.  Dh^.  |  30Q;*  Taxation,  Cent 
Di7.  IS  1018,  111^1121:  De&  Dig.  H  MS» 
SG9.*] 

Error  from  superior  Court,  Brooks  Goun- 
tj;  W,  B.  Thomas.  Judge 
Action  by  S.  8.  Gaulden  agpfa^^^^ 
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Wright  Comptroller  General,  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Reversed. 

Branch  ft  Snow,  of  Quttman,  for  plaintiff 
in  error.  T.  8.  Felder.  Att7.  Gen.,  and  J.  A. 
Wilkes,  SoL  Gen.,  of  Moultrie,  for  defendants 
in  error. 

ATKINSON,  J.  On  the  11th  day  of  No- 
vember, 1911,  the  Comptroller  General  is- 
sued an  execution,  in  favor  of  the  state  of 
Georgia,  against  the  tax  collector  of  Brooks 
county  and  the  sureties  on  his  bond  for  an 
amount  due  for  taxes  collected,  for  which  no 
settlement  had  been  made.  One  of  the  sure- 
ties filed  a  suit  to  enjoin  oiforcement  of  the 
execution.  The  judge  refused  to  grant  an  ad 
interim  injunction,  and  the  plaintiff  except* 
ed.  One  ground  relied  on  for  Injunction  was 
the  Invalidity  of  the  execution.  It  was  charg- 
ed that  the  execution  was  void  because  the 
statute  in  pursuance  of  which  the  Comptrol- 
ler General  issued  the  execution  was  viola- 
tive of  the  due  process  clause  of  the  Consti- 
tution. Under  the  view  we  take  of  the  case 
It  Is  unnecessary  to  deal  with  any  other  ques- 
tion. The  statute  to  which  reference  Is  made 
is  to  be  found  In  the  Civil  Code,  S  1187, 
which  declares;  "If  any  collector  shall  fail 
to  settle  his  accounts  with  the  Comptroller 
General  In  terms  of  the  law,  he  snail  Issue 
execution  against  him  and  his  sureties  for 
the  principal  amount,  with  interest  at  the 
rate  of  twenty  per  cent  i>er  annum  on  said 
amount:  Provided,  that  if  upon  a  final  set- 
tlement it  should  appear  that  said  collector 
was  entitled  to  credits  at  the  time  he  Is  re- 
quired by  law  to  settle,  the  Comptroller  Gen- 
eral may  allow  the  same,  and  charge  such  In- 
terest only  on  the  amount  for  which  the  col- 
lector Is  in  default  together  with  all  the 
costs  and  attorney's  fees  incurred  by  rea- 
son of  the  Issuance  of  said  execution." 

There  is  no  provision  of  law  for  notice 
to  a  delinquent  tax  collector  or  surety  on 
his  bond,  or  hearing,  before  the  Comptroller 
Gieneral  issues  an  execution.  When  such  an 
execution  is  issued,  it  Is  final  process  and 
authorizes  a  levy  and  sale  of  the  property 
of  the  defendant,  and  no  provision  Is  made 
by  which  the  execution  can  be  converted  into 
mesne  process  by  making  an  affidavit  of  Il- 
legality or  otherwise.  That  an  Illegality 
would  not  lie  to  such  an  execution  was  ex- 
pressly ruled  In  the  case  of  Webb  v.  Newsom, 
138  Ga.  342,  75  S.  E.  106.  There  Is  no  other 
provision  for  tax  collectors  or  the  sureties  on 
their  bonds  to  have  a  hearing  before  the 
Iiroperty  Is  finally  sold. 

Where  an  execution  Issues,  and  there  Is  no 
provision  of  law  for  the  defendant  to  have  a 
hearing  before  he  Is  finally  deprived  of  his 
property,  he  is  not  afforded  due  process  of 
law,  and  the  enforcement  of  the  execution 
will  be  enjoined.  Shlppen  Bros.  Lumber  Co. 
T.  Mllott  134  Ga.  609.  68  S.  E.  609;  Cent 
Ga.  R.  R.  V.  Wright  207  U.  S.  127,  28  Sup. 


Ct  47.  62  L.  Ed.  134.  12  Ann.  Cas.  463.  Af- 
ter the  rendition  of  the  decision  in  the  case 
last  cited,  the  Legislature  of  this  state  pass- 
ed an  act  Acts  1010,  page  22,  by  the  fourth 
section  of  which  it  was  declared:  "Should 
the  taxpayer  desire  to  contest  the  taxability 
of  said  property  under  this  section,  he  may 
do  so  by  petition  in  equity  in  the  superior 
court  of  the  county  where  said  property  is 
assessed."  This  was  intended  to  afford  tax- 
payers an  opportunity  to  be  beard  on  the 
question  of  the  taxability  of  their  property, 
where  It  was  attempted  to  enforce  an  execu- 
tion issued  by  the  Comptroller  General  for 
taxes,  and  was  evidently  enacted  to  meet  die 
defect  in  the  law  pointed  out  in  the  decision 
last  mentioned.  The  scope  of  the  act  iiow- 
ever,  was  not  sufficiently  broad  to  compre- 
hend tax  collectors  and  sureties  on  th^r 
bonds  so  as  to  afford  them  a  hearing  where 
the  Comptroller  General  has  issued  his  fi.  fa. 
against  them  for  the  failure  of  the  tax  col- 
lector to  make  returns  and  pay  over  money 
collected  from  the  taxpayers.  There  Is  no 
provision  of  law  for  a  hearing  for  the  tax 
collectors  and  their  sureties  in  such  cases, 
and  it  was  erroneous  for  the  judge  to  refuse 
to  grant  the  injunction. 

Judgment  reversed.  All  the  Justioes  con- 
cur. 

(140  Ga.  779) 

WEBB  V.  STATE. 
(Supreme  Oourt  of  Georgia.    Nov,  11,  1913.) 

(ByUahut  fry  «&«  Court.) 

1.  CanoNAL  Law  flS  786.  1038*)— Ihstbuc- 

TIONS— IlfPEACHHBNT. 

If  the  trial  judge  undertakes  to  Instruct  the 
jury  as  to  tiie  metliodfl  by  which  a  witness  may 
be  impeached,  he  should  instract  them  as  to  all 
the  methods  of  impeachment  so  far  as  the  in- 
Btnictions  are  anthorUed  by  the  evidence;  but 
it  has  been  held  by  this  court  that  his  failure  to 
do  so  will  not  reQuire  the  grant  of  a  new  trial, 
where  no  written  request  was  made  to  cban^ 
the  jury  as  to  the  mode  of  Impeachment  omit- 
ted from  his  instructions  upon  the  subject  of 
impeachment  of  witnesses.  Millen  Ac  R,  Co.  v. 
Allen,  130  Ga.  656  (5),  657,  61  S.  E.  541. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  «  1774, 1776-1781, 1888-1894, 
2646 ;  Dec  Dig.  §1  786»  1038.*] 

2.  Criminal  Law  Q  781*)— Zn8tbuccioh»— 

evidbrcb. 

Where,  on  the  trial  of  one  indicted  for  mar- 
der,  the  evidence  on  behalf  of  the  state  showed 
that  the  decedent  was  shot  by  the  accused  just 
outside  of  a  bouse,  and  a  witness  testified  that 
just  after  the  shooting  the  accused  bad  a  pistol 
in  his  hand,  that  his  wife  and  ^  witneas.  hear- 
ing Bbooting,  were  going  oat  of  the  door  of  tbe 
house,  and  that  the  accused  told  them  to  get 
back  out  of  the  door,  as  they  were  liable  to  g«t 
shot,  and  that  he  had  got  one  man  (applyiug  a 
vile  epithet  to  him)  "falliDg  on  hla  uiees  now," 
and  did  not  know  who  it  was,  such  evidence  au- 
thorized a  charge  to  the  effect  that  all  confes- 
sions of  guilt  should  be  received  with  great  cau- 
tion, and  that  a  confession  ancorroborated  would 
not  be  sofilcient  to  warrant  a  cmviction.  Jonea 
V.  State,  130  Ga.  274  (4),  277,  60  S.  E.  840. 

(a)  The  statement  mentioned  in  the  preced- 
ing head  note  was  not  merely  an  admission 
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of  HUM  minor  or  RiboTdinBte  fact,  or  Kti&t  of 
facta,  which  conld  be  true,  whether  the  main 
fact  existed  or  sot;  bat,  in  the  light  of  the  oth- 
er evidence.  It  amounted  to  a  itatement  that  the 
accused  had  shot  the  decedent,  with  no  ezculpa- 
torj  addition,  or  at  least  the  jury  could  have 
so  found. 

(b)  The  charge  was  not  erroneoat  in  itself,  and 
no  request  for  a  farther  eliarge  on  tbe  aabject 

was  made. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  1864-1871,  ISdS;  Dec.  Dig- 
i  781.*] 

8.  VBBDXcr  AiTD  Denxai,  or  Miw  Tbul  Sus- 

TAIIfKD. 

The  evidence  aathorised  the  verdict;  and 
there  was  no  error  in  overraling  tbe  motion  for 
a  new  trial. 

EJrror  from  Superior  Coart,  Early  Coanty ; 
W.  a  Worrlll,  Judg& 

Shadrlch  Webb  wu  convicted  of  crlm^ 
and  brings  error.  AflBrmed. 

Bambo  ft  Wriglit.  of  Blakely,  for  plaintiff 
In  error.  B.  T.  Castellow,  Sol.  Gen.,  of  Cutb- 
bert,  B.  R.  Arnold,  of  Atlanta,  and  T.  a 
F^der,  Att7.  Oen.,  for  tbe  State. 


LUIIFEIN,  J.  Judgment  affirmed, 
tbe  Jostleea  concur. 


All 


(110  Qa.  nO) 

DAUB  T.  CHRISTIAN. 
(Sapreme  Court  of  Georgia.    Nov.  12,  1913.) 

(BylUthut  by  «A«  Court.} 

X  Btidencb  (H  165,  423*)— Best  and  Snwir- 

DABy— ADMisaiBiLrrr. 

The  court  erred  in  permitting  the  plain- 
tiff to  testify  that  be  signed  a  note  at  the  Bank 
of  Qoitman,  for  tbe  amount  for  which  the  at- 
tachment was  issued,  as  security  for  the  defend- 
ant; this  evidence  having  been  admitted  over 
timely  objection  upon  the  ground  that  tbe  note 
was  the  best  evidence  to  show  the  amount  for 
which  it  was  given  and  who  signed  it  However, 
if  upon  the  production  of  the  note  it  does  not 
appear  on  the  face  of  it  whether  tbe  plaintiff 
itfned  aa  surety  or  noti  it  would  be  oomiietent 
to  establish  that  ^t  by  his  testimony. 

[Ed.  Note.~For  other  cases,  see  Evidence. 
Cent  Dig.  §3  548-S56,  1957-1966;  Dec  Dig. 
166,  423.»] 

2.  Btidbncb  (H  166,  423*)— Bbr  and  Sio- 

OnDABT— Admissuiutt. 

The  ruling  of  the  court  admitting  otiier  ev- 
idence of  the  same  character  as  above,  over  suN 
stantially  the  same  objection,  la  open  to  tiie 
same  criticism. 

[Ed.  Note.— For  other  case^  see  Evidence, 
Cent  Dig.  U  548-655, 1867-19W;  Dec.  DlgT|f 
166,  423.*] 

8.  Etidenck  Q  129*>— Bblevaitot. 

The  fact  that  other  creditors  of  flie  defend- 
ant bad  sued  out  attadunents  against  him  was 
irrelevant  to  the  issue  in  thJa  case,  and  should 
have  been  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  38&-883,  885-^;  Dec.  Dig.  f 
128.*] 

4.  ATTAOHHSm    U  47*>— EVIOEHOB— PlUD- 

nrOB. 

The  atSdavit  upon  which  the  attachment 
was  issued  in  this  case  and  tbe  attachment  is- 
sued thereon  had  no  evidentiary  value  relative- 


1t  to  the  issues  involved.  Thev  would  bs  before 
the  jury  as  pleadings,  hot  shomd  not  have  been 
introduced  as  evidence. 

[Ed.  Note.— For  other  cases,  see  Attaohmeot, 
Cent  Dig.  SS  120,  861-876 ;  Dec.  Dig.  $  47.*1 

6.  TBIAL  (I  83*)- WlTKESSES  (%  367*)- INTBB- 
EBT~OBJECnON  TO  EVIDENCE — SUTFICIENCT. 

Where  an  attorney  at  law  had  testified  in 
favor  of  the  defendant  It  was  not  irrelevant  to 
show  by  the  same  witness  that  ha  represented 
other  creditors  of  tbe  defendant  who  would 
gain  an  advantage  in  case  the  traverse  was  sus- 
tained. Objection  to  the  testimony  on  the 
ground  that  it  was  incompetent  is  too  general, 
where  it  does  not  state  for  what  reasons  it  was 
incompetent 


Dig. 
Cent 

6.  StrrnciBNCT  or  Btidencb. 

No  opinion  Is  expressed  as  to  tiie  sufficiency 
of  the  evidence,  as  the  case  is  remanded  for  a 
new  trial. 

Error  from  Superior  Court,  Brooks  Coun- 
ty; W.  B.  Thomas,  Judge. 

Action  by  O.  R.  Christian  against  W.  D. 
Dala  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed. 

Christian  sued  out  an  attachment  against 
Dale  upon  tbe  grounds  that  he  was-abscond- 
Ing  and  that  be  was  actually  removing  wltb* 
out  tbe  limits  of  Brooks  county.  The  de> 
fendant  traversed  tbe  grounds  of  the  at- 
tachment, and  upon  tbe  trial  of  the  issue 
thus  made  the  Jury  found  for  tbe  plalntUt. 
A  motion  for  a  new  trial  was  overruled,  and 
the  defendant  excepted. 

Baum  ft  Johnson,  of  Quitmau,  for  plaintiff 
in  error.  Branch  &  Snow,  of  Quitman,  for 
defendant  in  oror. 


BECK,  J.  Judgmmt  reversed. 
Justices  concur. 


AU  tbe 
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SMITH  V.  STATE. 
(Supreme  Court  of  Georgia.    Nov.  12,  1918.) 

(BvHabtu  bv  tht  Court.) 

1.  OBIHINAZ.  liAW  (S  1172*)— iNSTBUCmONB-' 

Evidence— Habmijess  Ebbob. 

The  fact  that  the  presiding  judge,  in  addi- 
tion to  charging  the  jury  that  the  defendant 
mast  be  proved  gnilty  beyond  a  reasonable  doubt 
added  the  rule,  applicable  to  cases  of  circum- 
stantial evidence,  that  the  guilt  of  the  defend- 
ant must  be  proved  to  the  exclusion  of  every 
other  reasonable  hypothesis,  was  not  injurious 
to  tbe  defendant  on  the  assignment  of  error 
that  there  was  no  legal  evidence  to  authorize 
such  charge.  If  tbe  case  was  one  involving  tbe 
rule  as  to  circumstantial  evidence,  the  charge 
was  right  If  not  it  was  not  Injurious  to  the 
accused,  as  tt  gave  a  rule  more  uvorable  than 
he  could  claim. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  3128.  8154-3157,  8159-3168. 
3169;  Dec.  Dig.  1 1172.*] 

2.  HomciDB  (i  11*>~'Xeoai.  Mauce." 

There  was  no  error  in  diaixing  aa  follows: 
"  Tiegal  malice'  is  an  Intent  unlawfully  to  take 
away  the  life  of  a  fellow  creature  in  a  case 
where  the  law  would  neither  justify,  nor  to  any 
degree  excuse,  the  intention,  should  tbe  killing 


*ntrotb*rets«sswsamet<^  and  smUob  NUHBKB  la  Dee.  Ols.  *  Am. 


1128 


79  BOUTHSASTERN  BfllPOBTEB 


take  pisce  ai  Intended.  Lenl  malice  Ib  not  nec- 
essamy  ill  will  or  hatred.  It  is  an  unlawful  In- 
tention to  kill,  without  Justification  or  mitiga- 
tion, -which  mult  exist  at  the  time  vS.  the  kill- 
ing; but  it  is  not  neceaaary  for  tliat  intention 
to  exut  for  any  length  of  time  before  the  kill- 
log.  A  man  may  form  the  intention  to  kill,  do 
the  killing  instantly,  and  regret  the  deed  aa  soon 
as  done." 

[£}d.  Note. — For  other  cases,  see  Homicide^ 
Gent  Dig.  {{  16,  16;  Dec.  Dig.  S 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  5,  pp.  4298-1804;  vol.  8.  pp.  7712,  771^] 

8.  HouiciDK  (SS  107. 888*)— BnDXNca— Habic- 

xxsa  Ebboe. 

The  court  should  have  excluded,  on  objec- 
tion, certain  testimony  that  a  witness  owned  a 
gun,  which  was  stolen  from  bis  house  about  the 
time  when  the  homicide  occurred,  and  that  after 
tbe  homicide  be  identified  it  in  the  possession 
of  another  witness,  to  wlKtm  it  bad  been  delir- 
ered  by  a  third  person;  there  being  no  legal  eyi- 
dence  to  show  that  the  gun  so  stolen  was  that 
which  was  used  by  tbe  accused  in  tbe  commis- 
sion of  the  homicide,  or  was  in  bia  poBsetMdon.  or 
was  connected  with  the  crime  in  any  wu.  But, 
under  the  nnoontradlcted  evidence,  this  error 
will  not  require  a  rerersal. 

(Eld.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  332-^.  70&-718;  Dec.  Dig.  \i 
187,  338.*] 

4.  Vbbdxct  ahd  DsniAi.  or  New  Tblul  Stra- 

TAIRED. 

The  Terdlet  was  supported  by  the  evidence, 
and  tilers  waa  no  error  la  orerraUug  tbe  tootion 
for  a  new  trial. 

Error  from  Superior  Court,  Lowndes 
Gounty ;  W.  B.  Tliomaa,  JnOge. 

George  Smith  was  convicted  of  crimes  and 
brings  error.  Affirmed. 

Patterson  &  Gopeland,  of  Taldosta,  for 
plaintiff  in  error.  J.  A.  Wilkes,  BoL  Oen..  of 
Moultrie,  and  T.  &  Folder,  Atty.  Gol,  for 
tbe  State. 

LXJBfPKIN,  J.  Judgmrat  affirmed.  All 
tbe  Justlcea  concur. 


aU  Gs.  46) 

McCONNELL  v.  GREGOET. 
(Sopreme  Gourt  of  Georgia.    Nov.  15,  1913.) 

(8yUab*t  by  <Ae  Court.) 

USUBT  (S  98*)— InVAUD  GONVETANOB— HOUK- 

STEAD. 

A  conveyance  of  land  executed  by  a  bor- 
rower to  secure  a  debt  Infected  with  usury  is 
yoid  and  ineffectufll  to  pass  title.  Civ.  Code 
1010,  I  3442.  Therefore  the  maker  of  such  a 
conveyance  may.  subsequently  to  its  execution, 
have  a  valid  homestead  set  apart  in- the  prop- 
erty sought  to  be  so  conveyed,  which  home- 
stead will  not  be  subject  to  a  judgment  recov- 
ered on  the  debt  notwithstanding  the  usury  was 
eliminated  when  the  judgment  was  taken.  A^ 
plying  these  rulings  to  tbe  evidence  in  this 
case,  the  court  erred  In  directine  a  verdict 
finding  the  property  subject 

[Ed.  Note.— For  other  caeea,  see  Usury,  Cent 
Dig.  |§  205-213 ;   Dec.  Dig.  %  08.*] 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  B.  Thomas,  Judge. 

Action  by  J.  M.  Gregory  against  D.  A.  Mc- 
Connell,  head  of  a  family.    Judgment  for 


plaliUlff,  and  dtfendant  brings  error. 

versed. 

Hendricks  ft  Christian,  of  Nashville,  for 
plaintiff  in  error.  Alexander  ft  Gary,  oC 
Nashville^  for  defendant  In  error. 

FISH,  a  J.  Judgment  feveiaed.  All  tlM 

Justices  concor. 

a«  Oa.  777) 

RELIFOBD  T.  STATB. 
(Snpteme  Ooort  of  Qeoqtia.   Nov.  U.  1918.) 

(BiiOabut  hy  ihe  Court,) 

1.  Obimiiiai.  Law  (S  641*)— CowmroAircB— 
DiscitETioN— "Benefit  op  Counsel." 

Counsel,  appointed  by  the  coart  to  repre- 
sent the  acoued  on  trial  for  his  life,  were  al- 
lowed only  ten  minutes  to  confer  before  entering 
upon  the  trial  and  after  auch  conference  attr 
nounced  to  the  court  that  they  *'had  not  had 
the  proper  time  to  prepare  tbe  defense,"  and 
for  this  reason  they  moved  for  a  contioaanoe  to 
a  Boiwequent  adjourned  term,  which  motion  was 
overruled.  The  trial  proceeded  and  terminated 
in  a  verdict  of  gnil^,  and  the  accused  was  sen- 
tenced to  be  linng.  MM,  that  it  was  not  a  sound 
exercise  of  the  discretion  of  the  court  to  deny 
tbe  continuance  without  at  least  offering  in  Ilea 
of  it  to  postpone  the  trial  for  a  reasonaUe  time 
to  afford  counsel  opportunity  to  prepare  the 
defense. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Gent  Dig:  «  1496-1606;  Dec.  Dig.  | 
64t*] 

(Additional  8ytlah«$  by  Bditorial  Staff.) 

2.  WOBDS  AlTD  PHBASES— "BEHEm  or  COUir- 
SEZ^" 

The  guaranty  of  "benefit  of  counseT*  to  ac- 
cused, given  in  the  Bill  of  Rights  of  Const  art. 
1,  S  1.  par.  0  (Civ.  Code  1910,  I  6361),  means 
more  than  the  mere  appointment  oj'  the  court  of 
counsel  to  represent  the  aecosed  and  imidles  also 
that  auch  counsel  be  given  a  reasonabte  time  for 
preparation  to  pnwerly  represent  the  accused 
at  tbe  triaL 

Error  from  Superior  Gonrt^  Llb^tr  Coun- 
ty; Frank  Paiic,  Jadge. 

Dorsey  Rellford  waa  convicted  of  marder, 
and  brings  error.  Reversed. 

Ben  A,  Way,  S.  B.  Brewton,  and  O.  a 
Darsey,  all  of  Hlnesville,  and  H.  H.  Elders, 
of  Reldsville,  for  plaintiff  In  error.  N.  J. 
Norman,  SoL  Gen.,  of  Savannah,  and  T.  8. 
Felder,  Atty.  Gen.,  for  the  Stats. 

FISH,  O.  J.  On  Tuesday,  February  18, 
1913,  during  tbe  regular  February  term  of 
the  superior  court  of  Liberty  county,  an  In- 
dictment was  found  against  Dorsey  Reliford. 
charging  him  with  the  offense  of  murder, 
alleged  to  have  been  committed  on  October 
SO,  1912.  The  case  was  called  for  trial  on 
Friday.  February  21,  1913,  at  that  term  of 
the  court  Upon  the  call  of  tiie  case  for 
trial  Mr.  Darsey,  an  attorney,  stated  to  the 
conrt:  That  on  the  next  preceding  Friday 
"be  was  spoken  to  by  defendant  and  agreed 
to  represent  him,  provided  the  defendant 
would  employ  James  R.  Thomas  to  as^st 
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hjm;  that  he  [Danej]  tuul  been  receotl^  ad- 
mitted  to  the  tmr;  that,  this  being  hi*  first 
appearance  as  an  attorney,  he  did  not  feel 
authorized  to  take  a  case  of  that  Importance 
alone;  that  the  defendant  had  failed  to  em- 
ploy Mr.  Thomas,  not  being  able  to  arrange 
his  fee;  and  that  Mr.  Thomas  had  returned 
to  his  home  in  another  county."  The  court 
thai  appointed  attorneys  B.  A.  Way,  S.  B. 
Brewton,  and  H.  H.  Elders  to  assist  Mr. 
Darsey  and  gave  them  ten  minutes  in  which 
to  confer.  After  the  consultation  Mr.  Way 
asked  the  court  to  oontinae  the  case  until 
the  May  adjourned  term  upon  the  ground 
"that  [such  counsel]  bad  not  had  proper  time 
to  prepare  the  dtfense  in  a  case  where  the 
person's  life  was  at  stake."  The  solicitor 
general  stated  to  the  court  "that  the  defend* 
ant  had  been  in  jail  about  8%  months  be- 
fore the  oourt  coDToied,  and  tttat  It  was  not 
a  bonded  case  and  oug^t  to  be  dlqiosea  ot" 

'  The  motion  tor  a  oontlnnance  was  overmled. 
The  trial  was  Ijninedlataly  entered  upon,  and 
a  Terdlct  of  guilty  was  letomed.  One  ot  flte 
grounds  ot  Qie  motion  made  fat  new  trial  by 
the  accused  was  tbiU  the  coort  erred  in  re- 
tttslDg  to  emOniie  the  case  upon  fiie  showing 
above  set  forth.  A  new  tilsl  was  refused, 
and  the  acensed  excepted. 

It  is  dedaied  in  our  mu  of  Rights  (GItII 
Code  lAliK  I  6361)  that  "every  person  charg- 
ed with  an  olfense  i^alnst  the  laws  of  this 
state  Shan  have  the  privily  and  benefit  of 
CDunseL"  This  constitutional  guaranty  of 
"benefit  ot  coouBel'*  means  sometUng  more 
than  the  neve  appointment  by  the  court  of 
counsel  to  represent  the  accused.  He  Is  ent^ 
tied  to  a  reasonable  time  fbr  preparation  by 
sndi  counsel  to  properly  represent  him  on 
the  trial.  As  was  stated  in  Blackman  v. 
States  76  Ga.  288:  "This  constitutional  priv- 
ilege would  amount  to  nothing  If  the  coun- 
sel foi  the  accused  are  not  allowed  suffi- 
cient time  to  prepare  bis  defense."  To  the 
same  effect  see  Jones  t  State,  65  Ga.  606; 
Jackson  v.  State,  88  Ga.  784,  is  S.  E.  677; 
McArver  v.  State,  114  Ga.  514,  40  S.  R  779; 
Nick  V.  State,  128  Ga.  573,  58  S.  E.  48,  Har- 
ris V.  State,  119  Ga.  114,  45  S.  E.  973.  As  was 
said  In  the  case  last  cited:  "Undue  haste  in 
the  administration  of  the  criminal  law  is  as 
much  to  be  condemoed  as  unnecessary  delay. 
The  trub  course  lies  between  these  two  ex- 
tremes. The  law  vests  the  determination  of 
questions  relating  to  the  time  of  trial  In  the 

,  discretion  of  the  trial  Judges;  and  this  court 
will  not  Interfere  with  their  rulings  on  the 
snbjec^  unless  it  Is  manifest  that  thevs  has 
been  an  abuse  of  discretion."  In  the  case  at 
bar  the  accused  had  endeavored  to  employ 
counsel  on  Friday  before  the  court  convened 
on  the  following  Monday  but,  on  account  of 
inability  to  arrange  fees,  had  not  succeeded. 
The  Indictment  was  found  on  Tuesday ;  the 
Mse  was  called  for  trial  on  the  following 
Friday.  The  accused  bad  no  counsel,  as  Mr. 


Darsey  was  unwilling  to  represent  him  with- 
out the  aid  of  more  experienced  counsel. 
The  court  appointed  three  other  attorneys  to 
assist  Mr.  Darsey  in  r^resenting  the  ac- 
cused, annoimdng  that  he  would  give  them 
ten  minutes  In  which  to  confer.  After  con- 
sultation within  this  brief  period  allowed  by 
the  court,  counsel  announced  that  they  had 
not  been  able  to  prepare  the  defense  within 
the  time  allowed  and  asked  for  a  continu- 
ance until  an  adjourned  term  We  know  of 
no  case  where  so  short  a  time  for  prepara- 
tion of  the  trial  of  a  case  of  any  description 
was  allowed  by  the  conrt;  and,  wlChout  con- 
sidering the  merits  of  this  case,  we  have  no 
hesitancy  In  ruling  that  it  was  not  a  sound 
exercise  of  the  discretion  of  the  oourt  to 
dray  the  continuance  without,  In  lieu  of  It, 
at  least  offering  to  pos^ne  the  trial  for  a 
reasonable  time  to  afford  <^vportunlty  to 
counsel  for  preparation  for  the  triaL  We 
are  constrained,  Qmrefore^  to  reverse  the 
Judgment  on  the  ground  that  the  court  erred 
in  refusing  a  new  trial. 

Judgment  reversed.  All  tbe  Jnstlcss  oon- 
cnr. 


(U  Qs.  App.  777} 

BERRIBN  COUNTT  v.  AI^LBN.  (No.  S,06a> 
(Conrt  of  Appeal!  of  Georgia.   Nov.  2S,  1918.) 

(SyUahm  by  tht  Court.) 

1.  SUTFICIENCT  OF  PETITION. 

The  petition  stated  a  cause  of  action,  and 
the  oourt  did  not  err  la  ovemding  the  demur- 
rers. 

2.  SumuiEKOT  or  Bvxobhcx, 

There  was  suffident  svldeaee  to  authorise 

the  verdict. 

S.  HnSHAND  AND  WlFB  (8  209*)— NEW  TBIAX. 

a 39*)  —  PeBSONAL  iHJtTBIBS  TO  WlFE  — 
OHT  or  Action  —  Ebbonbous  Instbuc- 

TIONS. 

The  conrt  erred  in  gtviDg  the  followiDg 
cha^e,  complained  of  in  the  motion  for  a  new 
trial:  "If  yon  believe,  from  the  evidence  that 
she  is  entitled  to  recover,  the  elementR  that 
70U  would  be  authorized  to  consider  in  determin- 
ing  the  amount  of  damages  would  be  how  far, 
if  any,  her  capadty  to  uscharse  her  ordinary 
dail?  duties  has  been  diminished,  and,  if  so  di- 
minished, allow  compensation  for  that  diminu- 
tion." This  Instruction  was  erroneous,  because 
tbe  evidence  shows  that  the  plaintiff  was  a 
married  woman,  and  her  husband  would  be  en- 
titled, if  any  one^to  recover  for  the  loss  of  the 
wife's  services.  Wrtghtsville  &  Tennille  R.  Co. 
V.  Vaughan,  9  Ga.  App.  871,  71  S.  B.  691; 
Roberts  v.  Haines,  112  Ga.  842,  38  S.  E.  100; 
Georria  R.  Co.  v.  Olce,  124  Ga.  460.  52  S.  B. 
916,  4  Ann.  Gas.  Tbe  wife  and  the  hus- 

band both  could  not  recover  for  the  diminished 
capacity  to  discharge  her  duties.  It  being  Im- 
possible to  determine  what  damages,  If  any,  the 
jury  allowed  for  diminution  of  the  plalntiUTii 
capacity  to  Ascbarge  such  duties,  the  case  must 
be  sent  back  for  a  new  trial. 

[Ed.  Note.— For  other  casGs,  see  Husband 
and  Wife,  Cent  Dig.  %%  76ft-7T2;  Dea  Dig.  I 
209:*  New  Trial,  Cent  Dig.  H  07-61;  !>«! 
Dig.  I  89.*] 

Error  from  City  Court  of  NaahvlUe;  J.  O. 
Cranford,  Judge. 
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Action  b7  Mrs.  N.  M.  Allea  against  Ber^ 
rlen  County.  Judgment  for  plaintiff,  and  de* 
fendant  brlnga  eiror.  Berened  and  re> 
manded. 

W.  G.  Harrison,  of  NaahTiUe,  for  plaintiff 
In  error.  LoTett  &  Murray  and  B.  A.  Hen- 
dricl^  all  of  Nashvill^  for  defoidant  In  er- 
ror. 

BOAN,  J.  Judgment  reversed. 

<M  Ga.  App.  «) 

COLLIER  T.  STATE.   (No.  ^230.) 
(Court  of  Appeals  of  Georgia.   Nor.  25^  1918.) 

(8vllalM§  fty  thm  Courts 

No  Ebbob  Appbabing. 

No  error  of  iaw  is  alleged  to  liare  been 
committed  by  tlie  court  on  tiie  trial,  the  evi- 
dence authorized  the  verdict,  and  the  motion 
for  a  new  trial  was  properly  overruled. 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  B.  Thomas,  Judge. 

Wade  Collier  was  convicted  of  crime,  and 
brings  error.  Affirmed. 

T.  H.  Parlcer,  Jas.  L.  DowUng,  and  Jas. 
Humphreys,  all  of  Moultrie,  for  plaintiff  in 
error.  J.  A.  Wilkes,  SoL  G^.,  and  W.  A. 
OoTington,  both  of  Monltrl^  tat  tbe  State. 

BOAN,  J.   Judgment  affirmed. 


(U  Oa.  App.  8) 

PEEPLES  &  TTGABT  v.  CITIZENS'  NAT. 

LIFE  INS.  CO.    (No.  6,123.) 
(Court  of  Appeals  of  Geor^   Nor.      19 IS.) 

(8yHabu»  ly  t\9  OourL) 

SUFFICIENCT  OF  EVIDENCE. 

The  liability  of  the  defendants  depended 
wholly  upon  the  stipulation  in  an  application 
for  a  loan,  in  which  the  applicants  agreed  to 
pay  the  plaintiff  a  compensation  for  the  ez- 
aminatioD  of  tbe  property  offered  to  secure 
the  loan.  By  the  terms  of  the  contract  the 
ultimate  right  of  determining  whether  the  se- 
curity offered  wss  satisfactory  was  reserved  to 
the  nlsintiff.  The  ruling  of  this  court  upon 
the  demurrers  when  this  case  was  previously 
here  (11  Ga.  App.  177, 74  S.  E.  1034)  practically 
disposed  of  all  the  contentions  of  the  defend- 
ants, save  the  single  defense  that  the  inspec- 
tion made  by  the  plaintiff  was  colorable  only, 
and  not  made  in  good  faith,  and  that  the  appu- 
cation  was  arbitrarily  rejected,  for  the  sole 
purpose  of  creating  a  liability  against  the  de- 
fendants for  the  sum  which  they  nad  agreed  to 
psy.  Upon  the  trial  now  under  review  tiiere 
was  no  evidence  which  Indicated  that  the  in- 
spection made  bv  the  plaintiff  was  not  made  in 
good  faith,  or  that  the  application  was  reject- 
ed otherwise  than  in  the  exercise  of  the  plain- 
tifTs  right  to  be  satisfied  with  tbe  security  of- 
fered ;  there  is  no  evidence  which  compels  the 
conclusion  that  the  contract  was  entered  into 
by  the  plaintiff  for  tbe  sole  purpose  of  creating 
a  liability  upon  the  part  of  the  defendants;  and 
consequently  a  vermct  In  favor  of  the  plaintiff 
was  demanded,  snd  the  assignments  of  error 
npoD  tbe  diarge  of  tbe  court  are  Immaterial. 

Brrw  from  CJity  Court  of  Tifton;  B.  Eve, 
Judge. 


Action  by  the  Citizens*  National  Life  In- 
mraiHie  Company  against  Peeples  &  Tygart 
Judgment  for  plalntifl,  end  defokdanta  bxlnf 
error.  Affirmed. 

Fnlwood  &  Skeen,  of  Tifton,  for  plalntUEi 
in  error.  H.  S.  Murray,  of  Tifton,  for  de- 
fendant in  error. 

BUBBBLI^  O.  J.  JndgDMDt  afflrmeL 


(U  Os.  App.  7M) 
CITT  OF  BAINBBIDGB  T.  SMITH. 
(No.  6,070.) 

(Court  of  Appeals  of  Georgia.  Nov.  26,  1818.) 

(SyOaJmt  hy  <fte  Court.) 

1.  Sales  (}  161*)  —  Delivert  to  Gabbikb  — 
Nkcbssitt  or  Bili.  or  Ija.dimo. 

The  execQtion  of  a  blU  of  lading  is  not  an 

indispensable  prerequisite  to  a  valid  contract 
of  affreightment,  nor  necessary  to  evidence, 
such  a  delivery  to  a  common  carrier  as  will  be 
the  equivalent  in  tiie  contemplation  of  law  to 
delivery  to  the  conugnee.  Espedally  is  this 
true  when  delivery  is  made  by  a  shipper  at  a 
point  upon  the  line  of  a  carrier  where  there  Is 
no  agency  or  shipping  agent  of  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  377-380:  Dec.  Dig.  {  161.*] 

2.  Afpiax.  and  Ebbob  (|  1006*)— Vbbdiot-- 
evidbhcb. 

There  Is  evidence  which  authorized  the  in- 
ference that  the  defendant  had  constituted  the 
carrier  its  agent  to  receive  and  deliver  tlie 
wood  which  was  in  controversy,  and  other  evi- 
dence which  authorized  the  conclusion  that  the 
pMntiff  had  corrected  all  errors  In  the  delivery 
of  the  wood  which  had  been  brought  to  bis  at- 
tention by  the  defendant.  Consequently  tha 
evidence  authorized  the  ver^et,  and  the  maere- 
tion  of  the  trial  judge  in  refusing  a  new  trial 
will  not  be  disturbed. 

[Ed,  Note. — For  other  cases,  see  Appeal  snd 
Error,  Gent  Dig.  H  8860-3876,  8048-3800: 
Dea  Dig.  (  1006.*] 

Error  from  City  Court  of  Balnbrldge;  H. 
B.  Rpooner.  Judge. 

Action  byG.  O.  Smith  against  tbe  Cltj  ot 
Balnbrldge.  From  a  judgment  for  plaintiff, 
the  City  brings  error.  Affirmed. 

Albert  H.  Bnssell.  of  Balnbrldge,  for  plain 
tiff  In  error.  John  B.  Wileon,  of  BalnbrUfe^ 
for  defendant  in  error. 

BUSSBLL,  a  J.  Judgment  affirmed. 


a4  Ga.  App.  t) 

VAUGHAN  V.  BANK  OF  COBBTOWN. 
(No.  S,128.) 
(Court  of  Appeals  of  Georgia.    Nov.  SSi, 

(SyUaiut  by  the  Court.) 

Gabkishiceht  (1 168*)— TaAVEBSB  or  Answbb 

or  Gabnishbb— NoncE  to  GAmnsnEE. 

Merely  exhibiting  to  a  party  or  his  eonn- 
sel  a  traverse  to  an  answer  of  garniabment  at 
the  time  It  is  filed  Is  not  such  notice  to  the  gar- 
nishee as  is  contemplated  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Gamiriimatt, 
Cent.  Dig.  IS  288-297;  Dec.  Dig.  |  158.*] 


•Tor  other  esses  see  same  tople  snd  section  NVUBBB  in  Dec.  Dig.  *  Am.  Dig.  K^g)>|f^gf^^*C.4  ^^^f?** 
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Error  from  dtj  Oourt  of  BeldBTUla;  A. 

S.  Way,  Judge  pro  hac. 

Action  by  the  Bank  of  Cobbtown  against 
Dassey  Vaughan,  and  garnishment  snmmona 
was  served  upon  J.  N.  Collins.  Judgment 
for  plaintiff,  and  defendant  brines  error. 
Affirmed. 

H.  H.  Eadera,  of  Reldsville,  for  plaintiff  in 
error.  H.  C.  Beaslcy,  of  BeidsTlU^  for  de- 
fendant in  error. 

BOAN,  J.  The  Bank  of  Gobbtown  sued 
W.  B.  Vaugban  In  the  city  conr^  and  liad 
snmmona  of  garnishment  aerred  upon  J.  N. 
GolUna.  The  garnishee  anaw»ed  that  be  had 
900  in  hla  hands  belonging  to  the  defendant 
Dassey  Vaughan  traTersed  this  answw,  and 
denied  that  this  960  belonged  to  W.  a 
Vauf^n*  and  claimed  it  as  her  property. 
The  claim  and  traverse  came  on  for  trial, 
and  counsel  tor  the  plaintiff  moved  the  court 
to  dismiss  the  traverse,  on  the  ground  that 
no  written  notice  of  it  had  beoi  given  to  tlie 
garnishee  as  required  by  law.  The  claimant 
replied  by  showing  that  at  the  March  term, 
1913,  of  the  court— the  first  term  at  which 
the  garnishee  could  have  answered — the 
claimant  traversed  the  answer,  "and  the 
written  traverse  was  read  to  and  shown  to 
the  party  that'  made  said  answer,  and  to 
the  counsel  for  the  plaintiff,  and  that  both 
of  them  read  said  traverse  and  fully  under- 
stood the  same,  and  that  aald  case  was  con- 
tinned  by  consent  of  all  parties  at  the  March 
term,  1913."  The  court  granted  the  motion 
to  dismiss  the  said  traverse  on  the  ground 
urged,  and  the  claimant  excepted. 

We  hold  that  there  was  no  error  in  the 
Judgment  excepted  to.  Section  6287  of  the 
Civil  Code  of  1910  reads  thus:  "The  service 
of  notice  of  traverse  shall  be  perfected  by 
the  plaintiff,  his  agent,  or  attorney  of  rec- 
ord, or  by  the  proper  officer  of  said  court, 
either  by  serving  the  garnishee,  his  agent, 
or  attorney  of  record  in  person  or  by  leav- 
ing a  copy  of  such  notice  of  traverse  at  the 
most  notorious  place  of  abode  of  such  gar- 
nishee, his  agent,  or  attorney,  or  by  acknowl- 
edgment of  service."  And  service  of  notice 
not  having  been  perfected,  as  reQuired  by 
this  section  of  the  Code,  there  was  no  service 
in  contemplation  of  law. 

Judgment  affirmed. 


as  Ob.  App.  784) 

JOHNSON  T.  GBOBGIA  FEBTILIZBIB  ft 
OIL  GO.    (No.  fi,050.) 

(GoDTt  of  Appeals  of  Georgia.   Nov.  i^,  1918.) 

(ByllabuM  bv  tht  Court.) 

EXCEFTXOITS,  BiLT,  07  (j  43*)  —  DiaMiaaAi. — 
Tbhdbb  op  Bill  or  Exceptions. 

The  bill  of  exceptions  not  having  been  ten- 
dered until  after  the  expiratloD  of  30  days  from 
the  Judgment  complained  of,  and  It  not  appear- 
ing that  the  court  remained  in  sesaiOD  more 


than  80  days,  the  writ  of  amr  must  be  dla- 

miaaed. 

gid.  Note.— For  other  caaea,  see  ExceptionB, 
of,  Cent  Dig.  S  72%;  Dec.  Dig.  {  43.*) 

Error  from  City  Conrt  of  Baxley;  A.  Y. 

Sellers,  Judge. 

Action  between  John  Johnson  and  the 
Georgia  Fertilizer  ft  Oil  Company.  Judg- 
ment for  the  latter,  and  the  former  brings  er- 
ror. Dismissed. 

W.  W.  Bennett  and  W.  H.  Watson,  both  of 
Baxley,  for  plaintiff  in  error.  O'Steen  ft 
Wallace,  of  Douglas,  far  defendant  in  error. 

BOAN,  J.  Writ  ct  error  dlamisBed. 


(IS  Ob.  App.  ?K} 

J.  W.  SGABBOBOUGH  ft  GO.  T.  YABBOB- 

OUGH.    (No.  6,073.) 
(Oourt  of  Appaala  of  Georgia.   Nov.  26,  191S.) 

(SyUahut  &v  the  Oowrt.) 

1.  JuoouBNT  (I  628*)— Bes  Judioau— JOIKT 

CONTBACT. 

The  suit  was  upon  a  promissory  note,  of 
which  the  defendants  were  joint  makers.  At 
the  appearance  term  one  of  the  defendants  filed 
a  plea,  and  the  other  Boftered  judgment  agalnat 
him  by  default  The  defendant  wlio  filed  the 
plea  was  present  at  the  rendition  of  the  judg- 
ment against  his  joint  obligor,  but  no  further 
proceedings  were  had  at  that  term  of  the  court. 
At  the  succeeding  term  he  orally  moved  to  dis- 
miss the  petition  as  to  himself,  and  this  mo- 
tion was  granted.  The  court  did  not  err  in 
sustaining  the  motion.  The  subject  of  the 
suit  was  a  joint  contract,  and  the  rendition  at 
the  judgment  against  one  of  the  Joint  obligors 
merged  the  entire  cause  of  action,  and  bars  any 
snbsequent  suit  on  the  nme  contract  against 
the  other  debtor. 

[Ed.  Note.— For  other  eases,  see  Judgment 
Gent  Dig.  {  1144;  Dec.  Dig.  f  628.*] 

2.  CaSB  DlBTINOmSHBD. 

This  case  is  distinguished  by  its  facts  from 
that  of  Merrltt  v.  BagTvell,  70  Ga.  678,  and  the 
decision  is  properly  controlled  by  the  ruling  in 
Almand  v.  Hathcock,  140  Ga.  — ,  79  S.  E. 
346. 

Error  from  CSty  Court  of  Fitzgerald;  Phil- 
ip Newbem,  Judge. 

Action  by  J.  W.  Scarborough  ft  Co.  against 
John  Yarborough.  Judgment  for  defendant 
and  plaintiffs  bring  error.  Affirmed. 

Jas.  A  Griffin  and  O.  H.  BIkins,  both  of 
Fitzgerald,  for  plaintiffs  in  error.  McDonald 
ft  Grantham  and  Lewis  A.  Mills,  Jr.,  all  of 
Fitzgerald,  for  defendant  In  error. 

BUSSELL^  C  J.  Judgment  affirmed. 


(13  Ga.  App.  7») 

BOMB  BY.  ft  LIGHT  CO.  T.  LANSDELL. 
(No.  6,084.) 

(Coart  of  Appeals  of  Georgia.    Nov.  26.  1918.) 

(Syllalut  by  the  Oourt.) 

Street   Bailboads    (S    113*)  —  WaoHorui. 
Death— Evidence. 

In  the  trial  of  an  action  against  a  street 
railway  company  for  damages  for-4he  htnnk 


•For  etbsr  e«s«  sm  seme  bwle  anA  section  NUUBBR  la  Dwi.  Dls-  *  Am.  Dig.  lUfiiSiMtm 


1182 


7B  BOUTHBlAaTBRN  BBPOBTBB 


of  the  plabtiS's  husband,  alleged  to  have  been 

caused  by  the  negligence  of  Uie  defendant's  mo* 
torman  in  running  a  car  at  excessiTe  speed,  it 
was  error,  requiring  the  grant  ot  a  new  trial, 
to  admit  evidence  tending  to  show  that  other 
motormen,  in  charge  of  other  cars  of  the  de- 
fendant, had  operated  those  cars  at  the  place 
where  the  plaintiff's  husband  was  killed  at  an 
•zcessive  rate  of  speed,  and  on  a  former  oc- 
casion came  verv  near  running  over  some  chil- 
dren at  that  place. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  220-238;  Dec.  Dig.  S 
113.*) 

Error  from  City  Court,  Floyd  County;  J. 
H.  Beece,  Judge. 

Action  by  Mrs.  W.  8.  Lansdell  against  the 
Rome  Railway  &  Light  Company.  Judgment 
tm  plaintUt,  and  defendant  bringa  error.  Ba- 
nned. 

J.  M.  Hunt  and  Dean  &  Dean,  aU  of  Bome, 
for  plaintiff  In  error.  Seaborn  &  Barry 
Wrl^t  and  Graham  Wright,  all  of  Borneo  tor 
defendant  In  error. 

BOAN,  J.  iSra.  W.  S.  Lansdell  med  the 
Borne  Railway  ft  Light  Company  for  damages 
for  the  kining  of  her  hnsband,  who  was  kill- 
ed  by  being  struck  by  one  of  defendant  com- 
pany's cars  while  crossing  the  track  of  the 
company  at  a  public  croscdng  in  the  city  of 
Borne.  The  petition  alleged  tiiat  he  waa  in 
the  exercise  of  all  ordinary  and  reascmable 
care  and  caution,  and  that  his  death  resulted 
through  the  negligence  of  ttie  defendant's 
motorman  In  running  the  car  re^leasly  and 
at  excessive  speed,  and  at  a  rate  of  speed 
greater  than  that  allowed  by,  ordinances  of 
the  city  of  Boma  Ibe  defendant.  In  ita  an- 
swer, denied  all  the  material  all^atlons  of 
the  plaintifr,  and  in  addition  thereto  pleaded 
that  the  ordinances  of  the  dty  of  Borne,  al- 
iased to  have  been  violated  in  the  running  of 
me  defendant's  cars  at  the  time  of  the  homi- 
cide, were  unreasonable  and  invalid,  in  so  far 
as  they  applied  to  the  running  of  Its  cars  at 
the  place  of  the  homtidde.  The  trial  of  the 
case  resulted  In  a  verdict  In  fiivor  of  the 
plalndfT. 

The  defendant  excepts  to  the  overmllng  of 
its  motion  for  a  new  trial.  The  motion  was 
based  on  the  usual  general  gronnds,  and  on 
several  additional  grounds,  one  of  which  was 
aa  follows:  "Because  the  following  evidence 
of  witness  A.  P.  McGlnnls  was  Illegally  ad- 
mitted by  the  court  over  the  objection  of  mo- 
vant, to  wit:  Q.  What  was  the  usual  way  the 
cars  ran  at  that  place?  A.  Sometimes  they 
ran  pretty  slow,  and  Bometlmes  pretty  fast 
Q.  Did  you  ever  make  any  protest  to  Mr. 
Arnold,  the  superintendent  of  the  car  line 
here,  as  to  the  rapidity  with  which  that  car 
was  run  along  there?  A,  Xes,  sir.  Q.  Was 
that  before  Mr.  tE^Dsdell  was  killed?  A.  About 
six  weeks  before  he  was  killed.  Q.  What  did 
you  say  to  him?  A.  The  reason  I  said  any- 
thing to  talm  was  they  came  near  getting 
some  children  there  one  day,  came  in  a  hair's 
breadth  of  It,  coming  from  the  store  south. 


Q.  The  same  direction  they  were  running 
that  nl^t?  A.  Tes,  air.  Q.  What  did  yon 
say  to  him?  A.  I  told  lilm  I  saw  a  narrow 
escape  with  some  children,  that  they  wer» 
running  too  fast,  and  he  says,  '3fol«  a  case 
against  the  motorman  and  conduct^,'  and  I 
says,  *I  will  not  do  It ;  it  is  your  bu^ness  to 
Instruct  your  mm.'  Q.  What  did  he  say  to 
yon  then?  A.  He  never  said  anything;  he 
treated  me  with  indifference,  and  walked 
off."  Defendant  objected  to  the  admission  of 
this  testimony,  on  the  grounds  that  it  waa 
Irrelevant,  Immaterial,  and  incompetent,  and 
that  there  were  no  pleadhw  to  authorize  It. 

Unless  this  evidence  could  Ulustrato  the 
reasonableness  or  unreasonableness  of  the 
dty  ordinance  In  question.  It  was  dearly  In- 
admissible. It  is  Impossible  in  looking 
through  this  record  for  us  to  arrive  at  the 
conclusion  that  this  evidence  could  have  been 
of  any  material  value  to  the  Jury  In  reaching 
a  conclusion  on  the  Issues  Involved.  It  will 
be  noted  that  the  answer  to  the  first  ques- 
tion was  that  "sometlmee  they  ran  pretty 
slow,  and  sometimes  pretty  fitst"  Whether 
he  made  any  protest  to  Mr.  Arnold,  the 
superintendent  of  the  car  company,  as  to  the 
rapidity  with  which  cars  were  run  along 
there,  tbrows  no  light  on  the  question  as 
to  whether  the  company  should  or  Should 
not  have  run  rapidly.  As  to  coming  in  a 
hair's  breadth  of  running  down  some  chil- 
dren there  one  day,  running  In  the  same 
direction  they  were  running  that  night,  thto 
furnishes  no  light  on  the  question.  The 
only  possible  effect  that  this  evidence  could 
have  produced  on  the  minds  of  the  Jury  was 
a  prejudicial  one  against  the  defendant  com- 
pany, as  It  was  calculated  to  create  the  Im- 
pression that  the  agents  of  the  defendant 
were  habitually  reckless  and  careless  In  the 
operation  of  the  cars,  without  regard  to 
human  safety.  Therefore  the  admission  of 
this  evidence  to  the  Jury  was  more  than 
likely  harmful  to  the  defendant  As  Justly- 
tng  the  court  In  admitting  this  evidence,  we 
are  dted  by  the  defendant  In  error  to  the 
case  of  Savannah,  Florida  &  Western  B,  Co. 
V.  Flannagan,  82  Ga.  579,  9  S.  E.  471, 14  Am. 
St.  Rep.  183.  An  examination  of  that  case 
will  show  that  Judge  Bleckley,  In  rendering 
the  ^opinion  of  the  Supreme  Court,  expressed 
doubt  as  to  the  admissibility  of  the  evidence 
there  objected  to.  This  evidence  showed  the 
high  speed  with  which  the  same  engine  was 
habitually  run  by  the  same  engineer  at  the 
same  place.  Judge  Bleckley  said:  "This 
evidence  was  of  doubtful  admissibility.  The 
authorities  on  the  question  are  in  confiict, 
and  upon  so  doubtful  a  question  we  think 
the  court  did  not  err  in  admitting  the  evi- 
dence." But  In  the  case  at  bar  the  evi- 
dence objected  to  falls  to  show  that  it  was 
the  same  motorman  or  the  same  car  and  the 
same  place,  or  that  the  company  habitually 
ran  Its  cars  In  a  ceriain  way.  The  testimony 
is  by  no  means  so  strong  or  pertinent  aa  that 


•For  otiwr  cases  see  same  tople  and  section  MVMBBR  in  Dse.  Die  *  Am.  Dig.  KeK4]|nt28Wl| 
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«zoepted  ta  In  0w  VlaimagaB  Case.  So  upon 
the  whole  we  conclude  there  wfts  harmful 
error  In  admitting  It  See,  also,  A,tlantic  & 
"West  Point  R.  Co.  t.  Newton,  85  Ga.  B17, 
11  S.  E.  776,  and  Central  E.  Co,  v.  Kent,  87 
Oa.  402,  408,  13  S.  E.  502.  There  being  evi- 
dence In  this  case  which  would  hare  Jnstlfled 
the  verdict,  the  relative  diligence  and  care 
of  plainttfiTa  husband  and  the  defendant 
company  b^g  a  question  for  the  Jury,  we 
would  let  it  stand,  but  for  the  eri^or  In  ad- 
mlttlog  this  testimony,  which  may  have 
played  an  Important  part  in  affecting  the 
decision  of  the  Jury.  See  Town  of  Pelham  v. 
Pelham  Telephone  Co.,  131  Ga.  825,  fS2  S.  B. 
186;  Oa.  B.  &  Banking  Co.  v,  Walker,  87  Ga. 
204.  IS  S.  S.  611 ;  Southern  By.  Co.  v. 
O'Bryan,  112  Ga.  127.  37  a  a  161;  Pallmau 
Co.  T.  SchaflTner.  126  Oa.  609.  06  B.  B.  988,  9 
L.  B.  A.  (N.  S.)  407. 

Other  than  as  above  indicated,  tliere  was 
no  material  error  in  the  triaL 

Judgment  nretsed. 


(11  Qa.  Am.  2S) 

BBOWN  V.  STATE.   (No.  6.206.) 
(Conrt  of  Appeals  of  Georgia.   Nov.  20,  19Ut.) 

(BifUalw  hv  «k«  Court.; 

Vagbanot  (1 1*)— EviniHoi. 

A  married  woman,  whose  husband  is  not 
■howQ  to  be  able  to  support  her,  cannot  be 
convicted  of  vagrancy  opon  proof  alone  that 
the  i«  able  to  work  and  doei  not  work:  and 
this  Ib  true,  though  aha  and  her  hnsband  may 
be  living  in  a  state  of  aeperatiOD. 

[Ed.  Note.— For  other  cases,  see  Tasnmcy, 
Cent  Dig.  f  1:  Dee.  Dig.  | 

Error  from  OU7  Omirt  of  OunlUa;  B.  D 

Bush,  Judge. 

Ethel  Brown  was  convicted  of  vagrancy, 
and  brings  error.  Reversed. 

E.  R  Cox,  R.  L.  Cox,  and  J.  H.  Mayo, 
Jr.,  all  of  Camilla,  for  plaintiff  in  error.  W. 
H.  Haggard.  SoL,  of  Camilla,  for  the  State. 

POTTLE,  J  It  Is  unfortunatelj-  true  that 
some  husbands  do  not  comply  with  the  legal 
and  liigbly  moral  obligation  Imposed  upon 
them  to  Support  their  wives.  It  is  punish- 
ment enough  for  a  woman  to  espouse  a  man 
unwilling  to  support  her.  If  he  can  and 
won't,  the  law  will  compel  him,  and  will  ex- 
cuse the  w<»nao  for  not  doing  that  which  the 
busl>and  is  bound  to  perform  for  her.  Cer- 
tainly she  is  not  to  be  classed  as  a  va- 
grant merely  because  she  relies  npon  compli- 
ance by  her  hnsband  with  the  obligation  im- 
posed upon  him  by  law.  Married  women 
are  often  compelled  to  supplement  the  Income 
which  the  ostensible  head  of  the  family  can 
earn ;  but  they  do  this  from  stern  necessity, 
and  not  becituse  the  law  compels  them  to  do 
It.  Sometimes  married  women  support  worth- 
less or  helpless  husbands ;  but  to  bold  that 
they  were  le^lly  bound  to  do  so  would  put 
an  unwarrantable  burden  upon  the  holy  es- 


tate of  matrimony  and  make  undesirable 
for  the  woman  a  relation  into  i^hich  the  law 
encourages  her  to  enter.  In  the  present 
state  of  the  law  the  bnid^  of  anpporttng 
the  family  falls  upon  the  husband,  in  return 
for  which  the  law  crowns  him  with  the 
prond,  but  sometimes  meaningless,  title  of 
"head  of  the  family."  If  he  would  wear  the 
crown,  he  must  bear  the  burden.  Some  day 
all  this  may  be  dianged;  but  we  are  dealing 
with  present-day  law,  and  "aoffldent  nnto 
the  day  is  the  evil  thereof." 

The  undisputed  evidence  shows  that  the 
accused  was  a  married  woman,  and  that  she 
Uved  with  her  hnsband  abont  half  the  time. 
The  evidence  is  silent  in  reference  to  the 
husband's  ability  to  work,  or  as  to  whether 
he  ectnally  contributed  to  his  wife's  sup- 
port At  any  rate,  this  is  not  the  proper 
proceeding  in  which  to  determine  the  respec- 
tive obligations  of  husband  and  wife,  or  to 
fix  the  blame  for  the  separation.  It  is 
enough  tiiat  the  woman  is  married  and  the 
husband  is  in  duty  bound  to  snpport  hei. 
He  represents  the  "visible  means  of  Bupport" 
to  whldi  the  statute  refera. 

Jodgmmt  rarozaed. 

(U  OR..App.  28) 
SIMS  V.  STATE.    (No.  5,261.) 
(Conrt  of  Appeals  of  Georgia.  Nov.  20,  1913.) 

(Sv^lahut  by  iU  Oourt.) 

1.  Cbiminal  Law  (S  535*)— Eviokhck— Gon- 

VBSBIO  N— BUFPICIB ITCT . 

In  order  to  autborlie  a  conviction  of  ar- 
son, the  corpnf  delicti  must  be  established,  in- 
dependently of  the  confession  of  the  accused. 

[E&  Note.— For  other  cases,  see  Grholual 
Xaw,  Cent  Dig.  U  1226,  1226;  Dec  Dig.  | 
686.*1 

2.  Anaon  (I  37*)  —  Btidehci  —  Cobpci  Db- 

iicn. 

The  evidence  was  Insaffletent  to  establish 

tbe  corpus  delicti. 

_  J.  Note^For  other  cases,  see  Arson,  Cent 
.  H  71-78;  Dec  Dig.  |  87.*] 

Error  from  Superior  Court  Madison  Oonn- 

ty ;  D.  W.  Meadow,  Judge. 

WllUe  Sims  was  convicted  of  arson,  and 
brings  error.  Reversed. 

See.  also,  12  Oa.  App.  551,  77  S.  E.  891. 

Jno.  E.  Gordon,  of  Danielsvllle,  and  Geo. 
C.  Thomas,  of  Athens,  for  plaintiff  in  error. 
Thos.  J.  Brown,  SoL  Oen.,  of  Elbertou,  for 
the  State. 

ROAN,  J.  The  accused  was  convicted  of 
arson,  and  excepts  to  tbe  overruling  of  Ids 
motion  for  a  new  trial. 

[1]  The  principal  ground  insisted  on  Is 
that  there  was  no  proof  of  the  corpus  delic- 
ti. In  a  case  of  this  kind  it  takes  more  than 
proof  of  tbe  burning  to  constitute  a  crime: 
It  must  appear  from  evidence,  either  direct 
or  circumstantial,  to  a  reasonable  and  moral 
certainty,  that  the  honse  was  burned  by 
some  criminal  agency.    West  v.  State.  6  06. 
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App.  lOS,  04  S.  B.  130.  There  was  proof  In 
this  case  of  a  confession^  but  It  is  well  set* 
tied  that  the  corpus  delicti  mnst  Im  proved 
atlande  the  confession. 

[2]  The  presumption  In  a  case  of  arson  Is 
that  the  burning  was  the  result  of  abddent 
or  providential  cahse,  rather  than  by  crimi- 
nal design.  In  this  particular  case  the  same 
defendant  was  convicted  in  the  same  court 
once  before  for  the  same  offense,  made  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  It  was  brought  to  this  court  for  review. 
The  court  then  held  that  "the  circumstances 
relied  on  in  this  case  are  entirely  too  In- 
conclusive. There  Is  no  evidence  sufficient 
to  overcome  the  presumption  that  the  burn- 
ing was  aot^dental.  This  bdng  so,  the  evl> 
deuce  was  not  sufficient  to  authorize  the  con- 
viction." Now,  It  appears,  upon  a  compari- 
son of  the  former  record  with  the  present 
one,  that  the  evidence  is  practically  the 
same  in  both  cases,  and  not  any  stronger  in 
this  case  than  In  the  previous  one.  It  not  be- 
ing sufficient  then  to  authorize  a  verdict  of 
guilty,  it  is  for  the  same  reasons  lnsuffl(dent 
now.  See  Slmma  v.  State,  12  Ga.  App.  551, 
77  8.  E.  891 ;  Moon  v.  State,  12  6a.  App.  614, 
77  S.  E.  108& 

Judgment  reversed. 

0*.  App.  10 
DOUGLAS  V.  STATU.    (Na  5,225.) 
(Court  of  Appeals  of  Georgia.   Kov.  25,  1913.) 

(Syllabut  Iff  th6  Court.} 

1.  Cbiwhal  Law  (|  786*)— ZnsTBUcnoNfr— 
Gbkdibujtt  or  Statement  or  Acousbd. 

The  following  charge  to  the  jury  was  not 
erroneous  bb  tending  to  deny  their  right  to  be- 
lieve a  part  of  the  prlBoaer's  statement  and 
reject  the  remainder:  ''The  prisoner's  Btatement 
is  made  under  oath,  and  it  shall  have  such 
weight  and  effect  as  the  jury  sees  fit  to  give  it. 
The  jury  may  believe  it  in  preference  to  the 
sworn  testimony  In  the  case." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  »  1787,  1895-1901.  1960, 
1984;  Dec.  Dig.  |  786.*] 

2.  CaiMnNAL  Law  (§  784*)— Instbttctione^ 
Facts  and  Evidence. 

The  following  excerpt  from  the  charge  of 
the  court  is  complained  of:  "Is  there  any  other 
reasonable  hypothesis  or  ezplanatioD  of  the 
existence  of  all  the  facts  that  is  consistent  with 
the  innocence  of  the  accused?  Can  all  these 
things  he  true  and  yet  can  we  reasonably  say 
he  is  innocent?"    Error  was  BBsigned  upon  the 

fjound  that  if  some  of  the  circumstances  re- 
ied  on  by  the  state  were  untrue,  there  might 
have  been  an  acquittal.  This  excerpt  was  not 
erroneous  for  the  reason  assigned. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S{  1883-1888,  1022,  1060; 
Dec.  Dig.  S  784.*] 

3.  Cbihinal  Law  (S  652«)— Evidence— Cib- 
cuustantial. 

The  evidence,  though  circumstantial,  was 
sufficient  to  authorize  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {S  1257,  1259-1262 ;  Dee.  Dig. 
I  552.*] 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 


Geo.  Douglas  was  convicted  of  crinw^  and 
brings  erxOT.  Affirmed. 

Robt  W.  Barnea,  of  If  aeon,  for  plalntUT  In 
error.  John  P,  Bom,  SfA.  Q&l,  at  Ifaoon,  tat 
the  Statew 

POTTLBt,J.  jDdgmoit  Afflrmed. 


(18  Gs.  App.  7S7> 

CLARK  T.   GEORGIA  FERTILIZBB 
WORKS.    (No.  0,066.) 
(Court  of  Appeals  ot  Georgia.   Nov.  26,  1918.) 

(Syllttbua  iy  the  Court.) 

New  Tbial  (j  68*)  —  Judqhbnt  Not  Sup- 
pobted  bt  Evidence. 

The  description  in  the  mortgage  fl.  fa.  did 
not  follow  the  mortgage,  nor  did  the  levy  fol- 
low the  fl.  fa.  It  appears,  from  the  eridenee. 
that  the  mortgagor  had  two  farms  in  the  mil- 
itia district  In  which  the  mortga|:ed  crop  were 
located.  There  was  no  parol  evidence  locating 
the  property  described  in  the  mortgage  as  the 
"Clark  place,"  nor  any  testlaumj  IdeDtifying 
the  property  described  in  the  levy  with  that 
which  had  been  mortgaged.  Consequently  the 
court  erred  in  overruling  tiie  motion  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ifi  135-140;  Dec.  Dig.  |  68.*] 

Error  from  City  Court  of  Dublin;  J.  B. 
Hicks,  Judge. 

Action  between  A.  L.  Clark  and  the  Geor- 
gia Fertilizer  Works.  Judgment  for  the  lat- 
ter, and  Clark  brlnga  error.  Reversed. 

Davis  ft  Stnrgls,  of  Dublin,  Cor  plaintiff 
In  error.  Evans  &  Barrett,  of  Dublin,  for  de- 
fendant In  error. 

RUSSELL,  a  J.  Judgment  reversed. 


(14  Oft.  App.  IS) 
SMALL  V.  STATEl    (No.  6.23D 
(Court  of  Appeals  of  Georgia.   Nov.  25,  1918J 

(Syllaiut  by  th«  Oowt.) 

1.  Masteb  and  Sebvant  (I  67*)— Fbaudu- 

LENT     BbBACH    of     ConiAACT  —  CbUUHAI. 

Pbobecutjon. 

A  writing  containing  a  promise  to  labor, 
which  does  not  describe  the  work  to  be  per- 
formed, is  too  indefinite  to  be  the  basis  of  a 
prosecution  for  cheating  and  swindling,  under 
section  715  of  the  Penal  Code.  Adams  v.  State, 
10  Ga.  App.  801,  74  S.  B.  95,  and  citaUons. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  76 ;  Dec  Dig.  S  67.«] 

2.  Masteb  and  Sebvant  (|  67*)  —  Fbaudtt- 

LENT  BbEACH  or  CONTBACT— CbIMINAI.  Be- 
BPONSIBILITT. 

The  rule  above  stated  is  applicable  to  a 
writing  In  the  following  language:  "In  con- 
sideration of  the  sum  of  (112.00)  twelve  dol- 
lars paid  me  to-day,  I  hereby  agree  to  work 
C.  W.  Skinner  seven  months  at  $12.00  per 
month  on  any  place  of  the  said  C.  W.  Skinner 
commencing  January  1st,  1913,  and  ending 
August  Ist,  1913." 

[Ed.  Note.— For  other  casra,  see  Master  and 
Servant,  Cent  Dig.  S  76;   Dec.  Dig.  i  67.*] 

Error  from  City  Court  of  Waynesboro; 
Wm.  H.  Davis,  Judge. 


•For  ether  eases  sm  nne  topic  sod  ■action  NUUBBR  In  Dsc.  Dig.  *  Am.  Dig.  Ks^t^Ibz 


GaJ  AMBROSE  T.  BARBER  1135 


Sim  Small  wu  oanrleted  of  dieating  and 
■wlndUng;  and  brlnga  enor.  Berened. 

O.  B.  GaiUck,  Qt  WaTiiesboro,  for  pUdntlff 
In  error.  F.  8.  Bnnwrt  8<d.f  oC  WaTiMabons 
for  tHe  Statfc 

PER  CURIAM.  Judgment  renrsed. 


(13  Gb.  App.  788) 

AMBROSE  T.  BARBER.   (No.  5,068.) 
<CoaTt  of  Appeals  <rf  Oeoifla.  Not.  2S^  1918.) 

(Svllabu*  Ity  ike  Court.) 

1.  PB0CB88  (I  148*)— TrAVXKSE  OF  ReTUBN  — 

PaooF. 

Od  the  trial  of  a  traverse  to  a  return  of 
personal  service,  proof  of  Bervlce  bj  leaving  a 
copy  at  the  residence  of  the  defendant  will  not 
avail  the  plaintiff. 

_  [Ed.  Note.— For  other  cases,  see  Process,  Gent 
Dig.  Si  202-206:  Dec  DigTs  149.»3 

2.  PB0CB8S  (I  64*)  —  Pkbsonal  Sbrtio*  — 
BumciXNCT. 

The  evidence  demanded  a  finding  In  favor  of 
the  traverse  to  the  retam  of  service,  and  the 
court  did  not  err  in  directing  the  jury  so  to  find. 

[Ed.  Note^For  other  cases,  see  Process,  Cent 
Dig.  II  60^  66.  76-82;  Dee/Dls.  |  6i>] 

Error  from  Cltr  Court  of  Baxley;  A.  T. 
Sellers,  Judge. 

Action  by  Beverly  Ambrose  agalztst  K.  M. 
Barber.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

W.  W.  Bennett,  of  Baxley,  for  platotlff  In 
error.  Parker  ft  Hlghsmith,  of  Baxley,  for 
defendant  In  error. 

pottle;  J.  The  only  qneetlon  in  tbls 
case  Is  whether  service  of  process  had  been 
made  upon  the  defendant,  so  aa  to  aothoriae 
the  rendition  of  a  judgment  against  her  In 
the  absoice  of  an  appearance  and  pleading. 
The  officer  made  a  return  of  personal  serv- 
ice. The  affidavit  of  illegality  traversed  the 
return  at  the  first  term  after  tlie  defendant 
was  apprised  of  its  existence  and  denied 
that  she  was  ever  served. 

[1]  It  is  settled  law  that  where  there  Is 
a  return  of  personal  service,  a  traverse  there- 
of will  be  sustained  upon  proof  of  no  per- 
sonal service,  even  though  another  lawful 
mode  of  service  may  be  shown.  Wood  v. 
Callaway,  119  Ga.  801,  47  S.  E.  178. 

[2]  The  defmdant,  who  was  a  married 


woman.  Uving  with  ber  husband,  testified 
that  she  was  never  served,  and  the  correct- 
ness of  the  court's  Judgment  in  directing  a 
verdict  In  favor  of  the  traverse  d^enda  uih 
on  the  testimony  of  the  officer  who  made  the 
return  of  service.  From  his  testimony  it 
appears  tliat  the  husband  and  the  wlf6  were 
served  Jointly.  Tlie  officer  went  with  copies 
of  the  suit  and  process  to  the  defendant's 
house,  and  stopped  outside  the  front  yard, 
at  the  gatc^  and  did  not  get  out  of  his  buggy. 
The  husband  was  In  the  yard,  and  the  de- 
fendant was  scrubbing  the  pon^  which  was 
within  three  or  four  feet  of  the  gate.  The 
husband  was  between  the  officer  and  the  de- 
fendant, and  within  hearing  distance.  The 
officer  told  the  husband  he  bad  papers  to 
serve  on  falm  and  his  wife,  And  handed  two 
copies  to  the  husband.  13ie  defendant  was 
not  more  than  ten  feet  away,  and  there  was 
no  reason  why  she  oould  not  hear  the  offi- 
cer's remark  to  ber  husband.  The  officer 
never  woke  to  tbe  def»idant,  nor  did  abe 
speak.  We  think  the  court  iiroperly  con- 
strued the  testimony.  The  defendant  says 
that  she  did  not  bear  the  conversation  be- 
tween the  officer  and  her  buidiand..  She  may 
have  been  engrossed  wlQi  her  woA  and 
failed  to  beu.  Tbe  testlniony  of  tbe  officer 
Is  that  abe  could  have  beard;  hers  Qtat  she 
did  not  Beiddes;  the  husband  had  no  right 
to  accept  service  for  his  wife.  Counsel  calls 
our  attention  to  the  BllOical  dogma  that 
"They  twain  shall  be  one  flesb,"  and  argues 
that  in  tbe  eyes  <tf  the  law  persons  living 
togetlier  in  wedlock  should  at  least  be  enough 
one  for  tbe  husband  to  represent  the  «4fe 
In  sncb  a  matter  aa  this  in  her  very  pres- 
ence. We  might  take  thla  view  of  it  If  tbe 
prlfe  had  heard  the  officer  tell  her  husband 
that  one  of  tbe  papers  was  for  ber.  In  that 
case  a  Jury  might  give  some  force  to  the 
natural  curfoslty  which  might  be  ascribed  to 
the  defendant  to  see  what  was  in  the  papers. 
But  tbe  husband  says  that  he  got  only  one 
Qovs,  and  tbe  wifo  cUims  that  she  beard  no 
part  of  the  conversation,  and  never  knew 
that  she  was  sued  until  die  saw  her  property 
advertised  in  the  ]?aper  for  sale.  The  evi- 
dence does  not  show  personal  service,  and, 
under  the  decision  above  dted,  proof  of  no 
other  service  could  avail  tbe  plaintiff  in 
execution. 
Judgment  affirmed. 
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